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CLIFFORD  T.  KAMPFB  et  aX. 
(Ck>nrt  of  Appeals  of  New  York.    Not.  26, 1886.) 

DOWBB— IKOHOATI  RlDHT— ACTION  BT  Win. 

1.  Where  land  in  which  a  wife  has  an  in- 
choate right  of  dower  is  conveyed  by  the  hns- 
band  and  one  peiaonating:  the  wife  by  duly  re- 
corded deed  releasing  dower,  the  wife  may  sne  in 
her  own  name  to  set  aside  the  deed.  32  N.  Y. 
Supp.  352,  affirmed. 

2.  A  wife  should  be  allowed  to  sue  to  set 
aside  a  deed  to  land  in  which  she  has  an  in- 
choate right  of  dower,  made  by  her  husband  and 
one  fraudulently  personating  uie  wife,  and  duly 
recorded,  since  it  is  against  public  policy  to  al- 
low such  fraudol^t  deed  to  remain  on  record  un- 
til the  right  to  dower  has  become  absolute  on 
death  of  the  husband. 

Appeal  from  supreme  court,  general  term, 
Second  department. 

Action  by  Mary  Clifford  against  Frederick 
Kumpfe  and  others  to  set  aside  a  deed  to 
land  in  which  plaintiff  had  an  inchoate  right 
of  iovf&r.  From  an  order  by  the  general 
term  (32  N.  Y.  Supp.  352)  reversing  an  order 
sustaining  a  demurrer  to  the  complaint,  de- 
fendants appeal.    Affirmed. 

William  J.  Grimn,  for  appellants.  Albert 
C.  Aubery,  for  resp(Mident. 

HAIGHT,  3.  The  com^alnt,  in  snbstance, 
alleges  that  tbe  plaintiff  la  the  wife  of  James 
Clifford,  and  as  such  was  seised  of  an  in- 
choate right  of  dower  in  the  premises  de- 
scribed in  the  complaint;  that  on  or  about 
the  6th  day  of  June,  1892,  the  plaintiff's  hus- 
band, as  owner,  together  with  some  person 
to  the  plaintiff  unknown,  did  make,  execute, 
and  deliver  to  the  defendants  a  deed  convey- 
ing said  property  to  them;  that  the  deed 
purports  to  have  t>een  executed  by  one  Maria 
Clifford  as  the  wife  of  James  Clifford,  and  to 
have  been  duly  acknowledged  before  a  com- 
missioner of  deeds  in  the  city  of  New  York. 
The  deed  was  recorded  in  the  office  of  the 
register  of  the  county  of  Kings  in  Uber  3021 
of  Conveyances,  at  page  454.  The  complaint 
further  alleges  that  the  plaintiff  never  signed, 
executed,  acknowledged,  or  delivered  the  said 
deed  of  conveyance,  and.  In  so  far  as  the  same 
purports  to  have  been  signed  by  the  plaintiff, 
the  same  is  a  forgery,  and  is  not  her  deed. 
Judgment  is  demauded  that  the  deed  of  con- 
veyance, so  far  as  the  plaintiff  Is  concem- 
T.42N.B.no.l — 1 


ed,  may  be  set  aside,  and  canceled  of  record. 
The  demurrer  to  the  c<»nplalnt  is  npoa  the 
grounds  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the 
plaintiff,  being  a  married  woman,  has  not 
the  legal  capacity  to  sue,  for  the  reasMi  that 
the  action  does  not  affect  her  separate  prop- 
erty. 

The  Revised  Statutes  provide  that  "a  wid- 
ow shall  be  endowed  of  the  third  part  of  all 
the  lands  whereof  her  husband  was  seized  of 
ail  estate  of  Inheritance  at  any  time  during 
the  marriage."  1  Rev.  St.  p.  740, 1 1.  Dowerac- 
crues  to  the  widow,  and  not  to  the  wife;  and 
until  she  becomes  a  widow  her  right  Is  in- 
choate and  contingent  Her  clalnt  can  only  ma- 
terialize on  the  death  of  her  husband  and  her 
survival.  Being  Inchoate  and  contingent,  her 
interest  does  not  amount  to  an  estate  or  title, 
and  yet  she  has  an  Interest  which  attaches  to 
the  land  as  soon  as  there  is  a  concurrence  of 
marriage  and  seidn.  4  Kent,  Comm.  50.  The 
right  of  a  dowress  to  her  dower  "Is  not  only 
a  legal  right,  and  so  adjudged  at  law,  but  It 
Is  a  moral  right,  to  be  provided  for  and  have 
a  maintenance  and  sustenance  out  of  her  hns^ 
band's  estate  to  live  upon.  She  is,  therefore. 
In  the  care  of  the  law,  and  a  favorite  of  the 
law."  1  Story,  Bq.  {  629.  The  Inchoate  right 
of  dower  Is  a  valuable,  subsisting,  separate, 
and  distinct  interest,  which  is  entitled  to  pro- 
tection, and  for  which  the  wife  may  maintain 
a  separate  action.  Simar  v.  Canaday,  63  N. 
Y.  298-305;  Mills  v.  Van  Voorhles,  20  N.  Y. 
412;  Jackson  v.  Bd wards,  7  Paige,  408;  Mad- 
Igan  V.  Walsh,  22  Wis.  501;  Bums  v.  Lynde, 
6  Allen,  305;  Davis  v.  Wetherell,  13  AUoi, 
60;  Petty  v.  Petty,  4  B.  Mon.  215;  Babcock 
V.  Babcock,  63  How.  Prac.  97;  Taggart  v. 
Rogers,  49  Hun,  265,  1  N.  Y.  Supp.  900.  The 
action  may  not  be,  strictly  speaking,  one  to 
remove  a  cloud  upon  title,  for  the  Inchoate 
dowress  Is  not  the  owner  of  the  title.  But 
she  has  an  Inchoate  Interest  which  attaches 
to  the  land,  and  this  she  may  protect  In  an  ac- 
tion similar  and  In  analogy  to  one  to  remove 
a  cloud  upon  title.  Bqul^is  not  limited  to 
actions  to  remove  clouds  upon  title,  but 
reaches  out  to  protect  the  rights  of  persons 
where  they  are  threatened.  It  will  restore 
property  rights  where  fraud  has  Intervened, 
and  will  annul  contracts  if  public  policy  re- 
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quires.  AH  of  these  elements  are  embraced 
In  the  present  case.  It  is  claimed  that  the 
complaint  alleges  no  fraud,  and  that  there  is 
no  allegation  of  forgery.  But  the  facts  are 
set  forth,  and  it  is  alleged  that,  in  so  far  as 
the  deed  purports  to  have  been  signed  by  the 
plaintiff,  the  same  is  a  forgery.  The  deed 
purports  to  have  been  executed  by  Maria 
Clifford.  The  plaintiff's  name  is  Mary.  But 
the  person  executing  the  deed  describes  her- 
self as  the  wife  of  James  Clifford,  thus  per- 
sonating the  plaintiff  with  a  name  so  similar 
as  to  be  liable  to  deceive  those  not  intimately 
acqaainted  with  the  plaintiff.  This  was  a 
fraud  upon  her,  and  tended  to  Impair  her 
rights  as  an  inchoate  dowress. 
'  It  is  said  that  this  action  is  unnecessary; 
that  the  plaintiff  could  wait  until  her  hns- 
ba&d's  death,  and  then  maintain  an  action  to 
have  her  dower  admeasured.  Possibly  such 
an  action  might  be  maintained,  but  this 
brings  to  our  attention  another  question  af- 
fecting public  p<Hicy.  This  deed,  as  we  have 
seen,  purports  to  have  been  executed  by  Clif- 
ford and  his  wife. .  It  purports  to  hare  been 
acknowledged  bef(««  an  officer  authorized  to 
talie  an  acloiowledgment  of  deeds,  and  it  has 
been  recorded  in  the  office  of  the  clerk  of  the 
county,  thus  showing  a  transmission  of  a 
good  record  title  free  from  all  claim  of  dower 
or  other  interest.  It  there  remains  of  record 
to  deceive  Innocent  purchasers,  until  such 
time  as  the  plaintiff  shall  be  permitted  to  as- 
sert her  claim.  This,  it  appears  to  us,  she 
should  be  allowed  to  do  at  once,  while  her 
evidence  Is  at  hand,  and  the  public  may  thus 
be  protected  from  the  fraud.  The  Judgment 
appealed  from  should  be  affirmed,  with  costs, 
but  with  leave  to  the  defendants  to  answer 
in  20  days  upon  payment  of  the  coets  of  the 
demurrer  and  of  the  appeals.  All  concur. 
Judgment  accordingly.  . 


(147  N.  Y.  620) 

BLASHPIELD  v.  EMPIRE  STATE  TELE- 
PHONE &  TELEGRAPH  CO. 
«!;oart  of  Appeals  of  New  York.    Nov.  26, 1895.) 

Ubferbu^ob— Ebkor  Cored— Strixiko  out  Im- 
proper Evidence. 
In  an  action  against  a  telephone  company 
for  damages  caused  by  building  a  line  along  the 
tiighway  opposite  the  lands  of  plaintiff's  as- 
signors, the  referee,  in  addition  to  competent  evi- 
dence on  the  subject  of  damage,  erroneously  ad- 
mitted expert  eyidence  as  to  the  value  of  the  land 
as  it  \youId  have  been  if  the  poles  had  not  been 
erected;  and  the  parties  stipulated  that  the  ref- 
eree might  ride  along  the  highway,  and  take  into 
account,  in  determining  the  question  of  damages, 
the  facts  derived  from  his  obeerration.  Before 
making  his  r^>ort  he  notified  the  parties  that  he 
bad  concluded  that  the  expert  evidence  was  in- 
competent and  that  he  would  strike  it  out,  and 
afterwards  he  reported  that  he  had  not  considered 
it.  Held,  that  the  error  in  admitting  the  ex- 
pert evidence  was  cured.  2i  N.  Y.  Supp.  1006, 
reversed. 

Appeal  from  supreme  court,  general  term, 
Fourth  department. 
Action  by  H.  Wilson  Blashfleld  against  the 


Empire  State  Telephone  &  Telegraph  Compa- 
ny to  recover  damages  caused  by  the  erection 
of  a  telephone  line  along  a  highway  opposite 
the  lands  of  plaintiff's  assignors.  From  a  Judg- 
ment of  the  general  term  (24  N.  Y.  Supp. 
1006)  reversing  a  Judgment  for  plaintiff,  plain- 
tiff appeals.    Reversed. 

Franklin  Pierce,  for  appelant.    Frederic  B. 
Storke,  for  respondent. 

PECEHAM,  J.  This  action  was  commenced 
to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff's  assignors  by  the 
building  of  the  defendant's  telephone  line 
along  the  highway  c^posite  their  lauds.  These 
owners,  numbering  some  60  different  individ- 
uals, assigned  their  claims  to  the  plaintiff, 
who  brought  this  action,  and  after  trial  be- 
fore a  referee  succeeded  in  recovering  Judg- 
ment in  his  favor  In  a  total  of  several  hun- 
dred dollars.  The  defendant  denied  some  of 
the  material  allegations  of  the  complaint,  and 
also  set  up  as  an  affirmative  defense  that 
plaintiff's  attorney  bad  purctiased  the  various 
causes  of  action  for  the  purpose  of  bringing 
suit  thereon,  and  that  the  plaintiff  had  no 
real  interest  In  the  subject-matter  of  the  ac- 
tion, and  was  in  reality  only  the  representative 
of  the  attorney.  A  further  defense  was  that 
whatever  damages  had  been  sustained  were 
the  result  of  the  acts  of  an  independent  con- 
tractor, for  whom  the  defendant  was  not  lia- 
ble. Upon  the  trial  evidence  was  taken  tend- 
ing to  prove  the  damage  sustained  by  each  as- 
signor by  reason  of  the  building  of  defendant's 
line  and  the  erecting  of  poles  in  the  highway 
abutting  upon  his  land.  In  the  course  of  the 
trial  the  plaintiff,  in  addition  to  other  and 
competent  evidence  upon  the  subject  of  dam- 
age, gave  expert  evidence,  under  the  objec- 
tion and  exception  of  the  defendant,  in  rela- 
tion to  the  value  of  the  land  as  it  would  have 
been  if  the  poles  had  not  been  erected.  Tills 
evidence,  it  is  assumed  on  both  sides,  was 
erroneous,  as  witliln  the  principle  of  our  de- 
cisis in  Roberts  v.  Railroad  Co.,  128  N.  Y. 
453,  28  N.  E.  486.  After  aU  the  evidence  In 
the  case  was  in  on  both  sides,  the  parties  en- 
tered into  a  stipulation  "that  the  referee  might 
ride  over  the  highway  along  which  these  tele- 
phone lines  are  constructed,  and  that  he  might 
take  into  account,  in  determining  the  ques- 
tion of  damages  (If  he  shall  reach  that  ques- 
tion), the  facts  doived  from  such  observation." 
Pursuant  to  the  stipulation  the  referee,  in  com- 
pany with  the  attorneys  for  the  respective  par- 
ties, rode  over  the  highway  where  the  lines 
In  question  were  erected,  or  some  portion  of 
them,  oljserving  the  nature  of  the  injuries 
arising  from  the  erection  and  maintenance  of 
the  poles,  so  far  as  observation  enabled  him 
to  do  so.  Thereafter  he  re^Mrted  In  favor  of 
the  plaintiff,  and  stated  with  regard  to  each 
cause  of  action  the  amount  of  the  damage  sus- 
tained by  the  assignor  thereof  by  reason  of 
defendant's  acts  In  question.  In  malting  up 
bis  repwt  the  referee  made,  among  many  oth- 
era,  the  following  finding  of  fact:  "Seventy- 
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Fourth.  I  allowed  the  plaintiff  upon  the  trial 
to  call  a  number  of  witnesses,  chiefly  from 
among  the  plaintiff's  assignors,  and,  after  the 
witnesses  ttad  described  the  nature  of  the  in- 
juries to  their  respective  farms,  I  permitted 
them,  upon  the  question  of  the  injury  to  the 
rental  value  of  their  respective  premises  by 
the  erection  and  maintenance  of  these  tele- 
phone lines,  to  give  in  some  cases  their  opin- 
ion as  to  what  the  rental  value  would  be  or 
would  have  been  without  the  telephone  poles 
thereon.  After  such  evidence  was  given  I  was 
invited  by  the  attorneys  for  the  respective 
parties  to  ride  over  the  telephone  routes  In- 
volved in  this  controversy,  and  to  observe  the 
nature  and  extent  ct  the  Injuries  described  in 
the  evidence,  and  It  was  stipulated  that  I 
might  consider  what  I  thua  observed,  in  de- 
termining the  amount  of  the  plaintiff's  dam- 
ages, if  it  should  become  necessary  for  me  so 
to  determine.  I  made  such  examination  In 
company  with  the  attorneys  of  the  respective 
parties  in  Septemt>er,  1891.  Upon  reflection 
and  examination,  I  became  doubtful  as  to  the 
competency  of  the  said  opinion  evidence  given 
by ,  plaintiff's  witnesses,  as  before  detail- 
ed; and  before  assessing  the  damages  herein 
I  called  the  attention  of  the  attorneys  of  th6 
respective  parties  to  my  doubt  as  to  the  com- 
petency of  such  evidence,  and  stated  to  them 
that  upon  my  own  motion  I  should  strike  out 
such  evidence,  and  disregard  the  same  in  as- 
sessing the  damages  herein.  I  have  therefore 
stricken  out  all  such  opinion  evidence  on  the 
part  of  the  plaintiff's  witnesses,  and  I  have 
entirely  disregarded  the  same  in  my  assess- 
ment of  the  plaintiff's  damages,  and  I  have 
assessed  said  damages  entirely  upon  a  consid- 
eration of  the  description  of  the  damages  given 
by  both  the  plaintiff's  and  defendant's  wit- 
nesses herein,  and  also  upon  my  personal  ob- 
servation as  to  the  nature  and  extent  of  such 
damages,  so  far  as  the  same  could  be  ascer- 
tained by  me  in  an  examination  while  riding 
along  said  line.  An  exception  to  my  action 
in  thus  striking  out  such  evidence  is  hereby 
given  to  either  party  who  feels  himself  ag- 
grieved thereby,  with  the  same  effect  as 
though  taken  by  him  upon  the  trial  of  the 
actton." 

Judgment  having  been  entered  In  pursuance 
of  the  referee's  report,  the  defendant  appeal- 
ed to  the  general  term  of  the  supreme  court, 
where  the  judgment  was  reversed.  The. order 
of  reversal  does  not  show  that  the  judgment 
was  reversed  upon  any  question  of  f^ct  (see 
flection  1338  of  the  Code  of  ClvU  Procedure), 
and  we  are  therefore  compelled  to  presume 
that  it  was  not  reversed,  or  the  new  trial 
granted,  upon  any  such  question.  The  judg- 
ment was  In  reality  reversed  by  the  general 
term  on  the  ground  of  the  referee's  erroneous 
ruling  In  regard  to  the  admission  of  the  ex- 
pert evidence  above  described,  and  because  of 
Its  belief  that  such  error  was  not  cured  by  the 
subsequent  action  of  the  referee  as  stated  in 
his  seventy-fourth  finding  above  quoted.  We 
agree  with  the  learned  judge  dellTerlng  the 


opinion  of  the  generalterm  that  in  ordinary 
cases  it  would  be  most  dangerous  to  hold  that 
a  referee  or  judge  who  has  erroneously  ad- 
mitted Incompetent  evidence  upon  the  trial  of 
an  action  could,  after  the  submission  of  the 
case  to  him  for  decision,  cure  the  error  by 
simply  reporting  tliat  he  had  disregarded  the 
evidence  erroneously  admitted,  and  formed  his 
judgment  without  reference  thereto.  We 
should  in  ordinary  cases  most  surely  condemn 
the  practice  as  contrary  to  the  proper  conduct 
of  trials  by  judge  or  referee,  as  most  danger- 
ous In  its  practice,  and  as  Impn^erly  depriv- 
ing the  party  against  whom  the  incompetent 
evidence  was  offered  and  received  of  his  ex- 
ception thereto  duly  taken.  This,  howeVer,  it 
seems  to  us,  was  an  exceptional  case,  and 
should  be  decided  with  reference  to  the  excep- 
tional facts  which  exist  An  error  made  by  the 
judge  preluding  at  a  trial  by  jury,  in  the  ad- 
mission of  incompetent  evidence,  we  have 
held,  may  be  cured  by  his  charge  to  the  jury, 
when  it  In  effect  strikes  out  the  evidence, 
withholds  it  from  the  Jury,  and  plainly  directs 
that  body  to  disregard  such  evidence  in  coming 
to  a  conclusion  ui)on  the  case.  Holmes  v.  Mof- 
fat, 120  N.  Y.  159,  24  N.  B.  276.  We  have  ap- 
plied that  rule  on  a  trial  for  murder.  People 
T.  Wilson,  141  N.  Y.  185,  36  N.  B.  230.  Of 
course,  there  is  a  distinction  between  the  two 
modes  of  trial,  in  regard  to  the  manner  of 
curing  an  error  In  the  admission  of  incom- 
petent evidence.  Where  a  judge  charges  a 
jury  to  disregard  It,  and  In  effect  strikes  It 
out  and  withholds  It  from  the  jury,  the  op^ 
portunlty  Is  then  presented  to  either  party  to 
except  to  that  decision,  and  to  ask  the  court' 
to  open  the  case  and  permit  other  and  further 
evidence  upon  the  subject  to  be  given  which 
would  be  competent  and  proper  for  the  jury 
to  regard;  and  a  refusal  to  open  the  case,  un- 
der proper  circumstances,  would  seem  to  be 
just  ground  for  exception  by  the  party  ag- 
grieved. In  the  ordinary  case  of  a  trial  by  a 
judge  without  a  jury,  or  by  a  referee,  where 
he  merely  states  In  hla  decision  or  report  that 
Incompetent  evidence,  which  bad  been  receiv- 
ed under  objection,  had  been  disregarded  by 
him  In  coming  to  his  conclusion,  it  would  give 
no  fair  opportunity  to  the  aggrieved  party  to 
except  to  that  decision,  or  to  give  further  evi- 
dence in  regard  to  the  matter  Itself.  The  er- 
ror could  not  be  thus  cured.'  In  the  case  at 
bar,  however,  we  have  the  very  Important 
fact  that  the  parties  themselves  stipulated 
that  the  referee  might  ride  along  the  highway, 
and  take  into  account,  in  determining  the 
questioa  of  damages,  the  facts  derived  from 
his  observatlcHi  at  that  time.  Thus,  by  the 
consent  of  the  parties,  the  referee  was  given 
power,  outside  of  and  beyond  the  evidence 
taken  before  him  from  the  witnesses,  to  aid 
by  his  own  observation  the  conclusion  he 
might  come  to  in  regard  to  this  single  ques- 
tion of  damages.  This:  power  was  g^iven  for 
some  purpose,  and  It  constituted  a  kind  of 
evidence  which  does  not  and  cannot  appeaf 
In  the  record  before  us,  which  Iftnot  the  8ul>' 
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Ject  of  exception,  and  the  extent  of  the  benefit 
derived  from  which  we  have  no  means  of  de- 
termining. In  addition  to  tliat,  we  have  the 
facta  detailed  In  his  finding,  from  which  it 
will  l3e  seen  that  an  opportunity  was  in  fact 
afforded  the  parties  by  the  referee,  by  reason 
of  Ills  Informing  them  of  his  determination, 
to  ask  him  to  reopen  the  case  and  to  receive 
such  further  evidence  on  the  subject  as  either 
party  might  desire  to  give.  The  fact  that  it 
does  not  appear  that  either  party  availed  him- 
self of  such  opportunity  by  making  any  such 
request  of  the  referee  is  evidence  quite  satis- 
factory to  ps  that  it  was  not  regarded  as  im- 
portant There  was  other  evidence  in  the 
case,  aside  from  tills  expert  evidence,  and 
aside  from  tiiat  obtained  by  the  referee  in  hia 
personal  observation  of  the  premises  adjoin- 
ing the  highway,  upon  which  his  determina- 
tion on  this  question  could  be  satisfactorily 
founded.  Under  these  peculiar  and  exceptional 
circumstances,  we  think  the  errw  at  the  ref- 
eree in  admitting  the  Incompetent  evidence 
was  substantially  cured,  and  it  would  not  tend 
to  a  more  Just  result  to  reverse  the  judgment 
for  any  such  error. 

2.  Another  ground  for  the  reversal  of  this 
judgment  and  the  affirmance  of  the  order 
granting  a  new  trial  was  argued  before  us, 
and  it  arises  under  section  73  of  the  Code  of 
Civil  Procedure,  wtiich  provides  that  "an  at- 
torney or  counselor  shall  not  directly  or  indi- 
rectly buy,  or  be  In  any  manner  interested  In 
buying  a  bond,  promissory  note,  bill  of  ex- 
change, book  debt,  or  other  thing  in  action, 
with  the  intent  or  for  the  purpose  of  bringing 
an  action  thereon."  The  learned  counsel  for 
the  defendant  contended  here  tliat  the  evi- 
dence was  wholly  uncontradicted,  and  showed 
that  this  section  had  been  violated  by  the  at- 
torney for  the  plaintiff,  and  that  in  fact  he 
was  the  owner  of  these  claims,  which  had  been 
nominally  assigned  to  the  plaintiff,  and  that 
be  had  in  effect  purchased  the  same  in  viola- 
tion of  this  section  of  the  statute.  We  have 
carefully  examined  the  evidence  In  this  re- 
spect, and  are  clearly  of  the  opinion  that  the 
section  in  question  has  not  been  violated  in  the 
case  now  under  review.  The  attorney  fw  the 
plaintiff  did  not  directly  or  indirectly  buy,  nor 
was  be  In  any  manner  Interested  In  buying, 
these  claims  In  suit  The  evidence  on  this  sub- 
ject fblls  far  short  of  proving  any  such  pur-' 
chase  of  tiie  claims  by  the  plaintiff's  attorney, 
directly  or  indirectly,  as  comes  within  the  pro- 
hibition of  the  statute.  There  has  been  no 
purchase  at  alL 

We  have  examined  the  other  questions  ar- 
gued t)efore  us  and  contained  in  the  excellent 
brief  of  the  defendant's  counsel,  and  are  of 
the  opinion  that  they  did  not  show  any  good 
ground  for  the  reversal  of  the  judgment  en- 
tered  upon  the  referee's  report.  We  are  there- 
fore of  the  opinion  that  the  order  of  the  gen- 
eral term  granting  a  new  trial  should  be  re- 
versed, and  the  Judgment  entered  upon  the  re- 
port of  the  referee  should  be  Bfi9rmed,  with 
costs.   All  concur.   Ordered  accordingly. 


a«  N.  Y.  837) 
VAIL  T.  BROADWAY  R.  00.  OF  BROOK- 
LYN. 

(Court  of  Appeals  of  Mew  York.    Nov.  26, 1886.) 
Btbebt  Railkoao— Ikjubt  to  PASSsaoSB— Con- 

TKIBUTOBr  NeOLIOENCI— AVPLICATIOiT  OF   Bta1>- 

OTB— Waiver  o»  STATnTOKt  Immunitt. 

1.  Where  a  railroad  company  relies  on  Act 
1860  (General  Railroad  Act).  I  46,  providing  that 
the  company  shall  not  be  liable  for  injury  to  a 
passenger  while  on  a  car  platform  in  violation  of 
printed  regulations  posted  in  a  conspicuous  place 
inside  the  car,  such  statute  should  be  specially 
pleaded. 

2.  Act  1850  (General  Raihroad  Act),  f  46, 
providing  that  if  a  passenger  is  injured  while  on 
the  platform  of  a  car  in  violation  of  the  printed 
regniations  of  the  company  posted  up  at  the  time 
In  a  conspicuous  nlace  inside  its  passenger  cars 
then  in  the  train,  the  company  shaft  not  be  liable, 
provided  It  famished  aumcient  room  inside  its 
cars,  applies  only  to  steam  railroads,  and  lias  no 
application  to  street  railroads  using  horse  power. 
26  N.  Y.  Supp.  59,  affirmed. 

3.  A  rule  of  a  street-railroad  company  that 
"smoking  on  closed  oars  is  prohibited,  except  on 
the  front  platform,"  modifies  a  notice,  placed 
in  the  car,  prohibiting  passengers  from  standing 
on  the  platforms,  and  operates  as  a  waiver  of 
any  immunity  from  liability  for  injury  to  one 
while  smoking  on  anch  platform  conferred  by 
Act  1860  (General  Railroad  Act),  {  46. 

Appeal  from  dty  court  of  Brooklyn,  gen- 
eral term.  ■ 

Action  by  Abel  O.  Vail  against  the  Broad- 
way Railroad  Company  of  Brooklyn  for  per- 
sonal injuries.  From  a  judgment  of  the  gen- 
eral term  (26  N.  Y.  Supp.  59)  afllrming  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Percy  S.  Dudley,  for  appellant  Thomas 
E.  Fearsall,  for  respondent 


O'BRIEN,  J.  The  plaintiff  recovered  a  ver- 
dict against  tbe  defendant  for  his  damages 
sustained  In  consequence  of  a  serious  per- 
sonal injury  while  riding  In  one  of  the  de- 
fendant's cars,  as  a  passenger,  on  the  20th 
of  October,  1882.  It  Is  conceded  that  there 
was  evidence  of  the  defendant's  negligence 
in  the  case  sufficient  to  require  its  submis- 
sion to  the  jury.  It  Is  quite  clear,  also,  that 
upon  tbe  question  of  the  plaintifTs  negli- 
gence contributing  to  tbe  Injury,  so  far  as 
that  question  depends  upon  general  princi- 
ples and  not  upon  special  statutes,  tbe  case 
was  one  for  tbe  jury.  Tbe  plaintiff  was  at 
the  time  of  the  accident  riding  upon  the 
front  platform  of  the  car,  smoking  a  cigar, 
which  he  had  when  entering  it  from  the 
street  Tbe  only  question  In  the  case  which 
this  court  has  the  right  to  review  Is  whether 
tbe  action  was  defeated  by  the  provisions  of 
section  46  of  the  general  railroad  law  of  1850 
(Laws  18&0,  c.  140,  {  46; .  That  section  reads 
as  follows:  "In  case  SJiy  passenger  on  any 
railroad  shall  be  Injured  while  on  the  plat- 
form of  a  car,  or  on  any  baggage,  wood  or 
freight  car.  In  violation  of  the  printed  regra- 
latlons  of  the  company  posted  up  at  the  time 
In  a  comsplcoons  place  Inside  of  Its  passenger 
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cars  then  In  the  train,  such  company  shall 
not  be  liable  for  the  Injury;  provided  said 
company  at  the  time  furnished  room  Inside 
its  passenger  cars  sufficient  for  the  proper 
accommodation  of  the  passengers."  The 
fact  that  the  defendant  has  omitted  to  plead 
this  statute  as  a  defense  would  ordinarily  be 
a  sufficient  answer  to  the  point.  When  a 
railroad  company,  In  an  action  to  recover 
damages  by  a  passenger,  sustained  In  conse- 
quence of  a  breach  of  the  duty  which  the 
corporation  owes  to  him  as  such,  claims  im- 
munity under  some  provision  of  a  statute,  it 
should  plead  all  the  facts  upon  which  the 
immunity  claimed  rests.  Weymouth  v.  Bail- 
road  Co.,  2  Misc.  Rep.  507,  22  N.  Y.  Supp. 
1047;  Id.,  142  N.  Y.  681,  37  N.  B.  825.  But, 
as  this  gnestlon  was  not  raised  at  the  trial, 
we  prefer  to  dispose  of  the  objection  upon 
broader  grounds.  The  question  Is  whether 
this  statute  was  ever  intended  to  have  any 
application  to  a  street  railroad.  It  is  quite 
certain  that  the  companies  themselves  have 
not  so  regarded  It,  since  it  is  a  matter  of 
common  knowledge  that  they  receive  passen- 
gers every  day  when  there  Is  no  place  for 
them  except  upon  the  platforms,  and  have  for 
years.  The  construction  which  such  corpo- 
rations themselves  have  for  many  years 
given  to  this  statute  should  not  be  entirely 
disregarded,  when  seelilng  for  its  true  mean- 
ing, and  when  urged  as  a  defense  by  one  of 
the  companies  to  an  action  in  which  it  ad- 
mits its  own  negligence.  It  may  be  conced- 
ed that  the  general  language  used  is  broad 
enough  to  cover  the  case,  but  words  and  lan- 
guage must,  in  the  construction  of  a  statute, 
always  yield  to  what  appears  to  have  been 
the  intention  of  the  lawmakers.  The  literal 
meaning  of  words  or  phrases  should  never 
be  permitted  to  pervert  the  purpose  of  the 
law,  or  to  defeat  the  end  which  the  legisla- 
ture had  In  view,  or  to  enlarge  the  operation 
of  the  law  and  extend  It  to  subjects  not 
within  the  legislative  mind,  or  the  evils  in- 
tended to  be  remedied.  When  the  Intention 
of  the  law  can  be  ascertained  the  courts  will 
not  allow  this  intention  to  be  thwarted  or 
perverted  because  the  proper  words  were 
not  used,  but  all  will  be  made  to  conform 
to  reason  and  good  discretion.  1  Kent, 
Comm.  462;  People  v.  Potter,  47  N.  Y.  375. 
The  general  purpose  of  the  act  of  1850  was 
to  provide  for  the  operation  of  steam  rail- 
roads. It  is  perfectly  manifest,  and  has 
always  been  conceded,  that  many  of  its  pro- 
visions can  have  no  application  whatever  to 
street  railroads.  In  the  nature  of  things,  a 
provision  of  this  character,  Intended  prima- 
rily to  prevent  accidents  and  injuries  to  pas- 
sengers on  trains  operated  by  steam  and  run. 
nlng  at  a  high  rate  of  speed,  is  not  applica- 
ble to  a  street  railroad,  the  cars  of  which 
are  drawn  through  city  streets  at  the  rate  of 
a  few  miles  per  hour.  The  danger  to  pas- 
sengers standing  upon  the  platform  of  steam 
cars  when  In  motion  is  great  and  obvious, 
while  that  to  passengers  on  the  platform  of 


street  cars  is  almost  nothing,  as  to  fully 
demonstrated  by  the  practice  of  the  general 
public  and  the  companies  themselves.  More- 
over, the  words  employed  in  construing  the 
section  indicate  quite  clearly  that  what  the 
legislature  bad  in  mind  was  riding  on  the 
platform  of  steam  railroads.  The  section 
speaks  of  "trains,"  and  of  "baggage,  freight 
and  wood  cars,"— terms  which  can  have  no 
application  to  the  defendant.  The  notice  re- 
quired, was  to  be  posted  in  the  cars  "then  in 
the  train,"-— an  expression  which  never  waa 
In  popular  use  with  reference  to  street  rail- 
roads. The  use  of  the  words  "any  railroad" 
cannot  be  permitted  to  control  the  meaning 
of  the  law.  In  view  of  the  notorious  fact  that 
at  the  time  of  its  enactment,  or  since,  there 
is  not  the  slightest  reason  to  believe  that  the 
legislature  apprehended  any  evil  or  danger 
from  riding  on  the  platforms  of  street  cars. 
Tb  hold  at  this  day  that  a  passenger  riding 
on  the  platform  of  a  street  car,  under  the 
circumstances  urged  by  defendant,  is  doing 
so  at  his  own  risk,  because  in  violation  ot 
the  statutes,  would  be  to  impose  upon  the 
public  and  the  railroads  themselves  duties 
and  obligations  that  have  not  heretofore 
been  generally  supposed  to  exist  Such  a 
construction  would  unnecessarily  extend  the 
oi>eratlon  of  the  statute  to  cases  and  to  a 
state  of  things  manifestly  not  within  Its 
original  scope  or  purpose. 

We  do  not  think  that  the  incorporation  in 
the  defendant's  charter  of  all  the  provisions 
of  the  general  railroad  law,  with  the  ex- 
ception of  two  sections  mentioned,  strength- 
ens the  defendant's  position.  All  that  was 
Intended  by  that  was  that  such  portions  of 
the  general  law  as  were  applicable  to  street 
railroads  should  become  a  part  of  the  char- 
ter. It  was  not  intended,  by  reference  to 
the  general  law  In  the  act  Incorporating  the 
defendant,  to  give  to  the  section  in  question 
any  other  or  broader  application  than  that 
which  was  in  the  mind  of  the  legislature 
when  originally  enacting  it.  The  law  can 
mean  nothing  more  when  specifically  made 
a  part  of  the  defendant's  charter  than  it 
does  as  it  appears  upon  the  statute  book,  or 
as  it  came  from  the  legislature  in  the  first 
Instance. 

It  appeared  that  one  of  the  rules  of  the  de- 
fendant corporation,  in  force  at  the  time  of 
the  accident,  was  to  the  effect  that  "smoking 
on  the  closed  cars  is  prohibited,  except  on 
the  front  platform."  It  might  well  be  held, 
we  think,  that  this  corporate  regulation  was 
Intended  to  and  did  modify  the  notice  posted 
in  the  cor,  and  so  operated  as  a  waiver  of 
any  immunity  conferred  under  the  provi- 
sions of  the  general  law  referred  to.  The 
true  construction  of  the  provision  of  the  act 
of  1850  referred  to  was  sharply  Involved  In 
the  case  of  Butler  v.  Railroad  Co.,  2  N.  Y. 
Supp.  72,  and  from  the  disposition  of  the 
case  afterwards  made  In  this  court  it  is 
quite  evident  that  it  was  held  that  it  did  not 
apply  to  a  street  railroad.    Id.,  121  M.  Y.  112,. 
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24  N.  E.  187.  For  these  reasons  the  Judg- 
ment should  be  affirmed,  with  costs.  All 
concur.    Judgment  affirmed. 


(147  N.  Y.  4U) 

HIGGINS  T.  GROUSE. 

-  (Court  of  Appeals  of  New  York.    Nov.  26, 1895.) 

Balb  op  Cohporatb   Stock— Fraud — Action  to 

Bbscind— Limitations— DiscovBBT  op  Fbaco. 

1.  Knowledge  of  facts  from  which  -on  in- 
ference of  fraud  may  be  drawn  is  a  discoverr  of 
the  facts  constituting  the  fraud,  within  Code,  f 
882,  subd.  5,  limiting  the  bringing  of  an  actior 
other  than  for  monoT,  based  on  fraud,  to  si? 
yeais  from  the  accrual  of  the  cause  of  action,  but 
providing  that  the  cause  in  such  case  shall  not 
accrue  nntil  the  discovery  of  the  "facts  consti- 
tutii»  the  fraud." 

2.  Where  defendant  in  1865,  procured  the 
sale  of  oil  stock  by  false  representations  that 
oil  lands  belonging  to  the  company  were  being 
tested  with  prospects  of  success,  whereas  they 
bad  been  tested  and  found  to  be  nonprodncing, 
the  fact  that  plaintiff  was  a  business  man  residing 
in  the  same  city  as  the  officers  of  the  company, 
and  conld  have  found  out  by  inquiry  that  the 
company  had  stopped  worli,  and  the  fact  that  no 
dividends  or  assessments  were  made  on  the  stock, 
and,  as  a  result,  plaintiff,  in  1871,  considered  his 
stock  worthless,  will  not  start  the  running  of 
limitations  from  such  date  against  an  action  to 
rescind  the  cale,  as  from  a  discovery  of  the  "facts 
constituting  the  fraud,"  within  Code,  §  382,  subd. 
5,  limiting  actions  other  than  for  money,  based 
on  fraud,  to  six  jears  from  the  accrual  of  the 
action.    24  N.  Y.  Supp.  1080,  reversed. 

Appeal  from  supreme  court,  general  term. 
Fourth  department. 

Action  by  Alfred  Hlggins  against  Jacob 
Crouse  to  rescind  a  purchase  of  corporate 
stock,  and  recover  the  price  paid  therefor. 
From  a  Judgment  of  the  general  term  (24  N. 
Y.  Supp.  1080)  reversing  a  judgment  for  plain- 
tiff, plaintiff  appeals.    Reversed. 

T.  K.  Fnller,  for  appellant  Watson  M. 
Rogers,  for  respondent 

FINCH,  J.  This  action  was  brought  to  re- 
scind a  contract  for  the  purchase  of  stock  in 
an  oil  company,  to  vest  title  to  such  stock 
In  the  vendor,  and  release  the  vendee  frcmi 
futore  liability  as  its  owner,  and  to  recover 
damages  for  the  fraud  alleged  to  have  been 
perpetrated  In  the  sale.  The  special  term 
found  as  a  fact  the  fraud  charged  In  the  com- 
plaint; that  the  plaintiff  did  not  discover  It 
until  shortly  before  the  commencement  of 
this  action;  that  he  was  not  negligent  in  fail- 
ing to  discover  It  earlier,  and  awarded  Judg- 
ment for  a  rescission  and  for  damages.  On 
appeal  the  general  term  reversed  the  Judg- 
ment, specifying  In  the  order  that  the  reversal 
was  both  upon  the  law  and  the  facts.  The 
opinion  of  the  court  rendered  upon  the  first 
appeal  ((J3  Hun,  134, 17  N.  Y.  Supp.  696),  and 
approved  on  the  second  (24  N.  Y.  Supp.  1080), 
rested  wholly  upon  the  statute  of  limitations 
as  constituting  a  defense  to  the  action;  and 
the  conclusion  involved  a  different  view  both 
at  the  facts  and  of  the  law  from  that  adopted 
by  the  trial  court.  In  such  a  case  the  facts 
are  open  to  our  review,  and,  to  sustain  the 


reversal,  we  must  be  satisfied  that  one  or  more 
of  the  findings  of  the  trial  court  are  against 
the  weight  of  evidence,  or  that  the  proofs 
clearly  preponderate  In  favor  of  a  contrary 
result  Barnard  v.  Gantz,  140  N.  Y.  253,  35 
N.  E.  430. 

The  question  mainly  discussed  turns,  first, 
upon  the  construction  of  subdivision  5,  {  382, 
of  the  (3ode,  which  enacts  that  "where  the 
action  is  brought  to  procure  a  Judgment  other 
than  for  a  sum  of  money,  on  the  ground  of 
fraud,  in  a  ease  which,  on  the  31st  day  of 
December,  1846,  was  cognizable  by  the  comt 
of  chancery,"  the  action  must  be  begun  within 
six  years  after  the  cause  of  action  accrues, 
but  that  "the  cause  of  action  in  such  a  case 
is  not  deemed  to  have  accrued  until  the  dis- 
covery by  the  plaintiff  or  the  person  under 
whom  he  claims  of  the  facts  constituting  the 
fraud."  The  opinion  of  the  general  term  does 
not  dispute  the  finding  of  the  trial  court  that 
the  plaintiff  did  not  actually  discover  the  fraud 
perpetrated  ui)on  him  nntil  about  the  time  of 
the  commencement  of  the  action,  but  holds 
that  he  might  have  discovered  It  earlier,  and 
ought  to  have  done  so,  and  was  negligent  for 
not  doing  so,  and  thereby  lost  his  right  of 
action.  The  appellant  objects  to  this  ruling, 
that  It  Interpolates  Into  the  statute  a  condition 
not  expressed  or  contained  In  It,  and  utterly 
without  right  or  authority,  and  that  It  Is  an 
attempt  by  Judicial  legislation  to  pervert  or 
override  the  plain  words  of  the  enactment 
The  learned  counsel  admits  that  some  such 
condition  has  found  its  way  Into  the  text-' 
books,  and  even  Into  Judicial  opinions,  but 
accounts  for  the  fact  as  the  product  of  a  blind 
following  of  the  English  authorities,  without 
noting  the  circumstance  that  the  foreign  stat- 
ute, unlike  01U-  own,  contains  the  added  con- 
dition of  reasonable  diligence.  It  is  argued,' 
further,  that  not  only  Is  such  further  condi- 
tion absent  from  our  statute,  but  we  are  de- 
barred from  Imposing  it  by  our  own  decisions 
that  the  person  defrauded  owes  no  duty  of 
active  diligence  for  a  discovery  of  the  fraud 
to  the  person  who  has  wronged  him  (Baker 
V.  Lever,  67  N.  Y.  304);  and  so  not  only  the 
absence  from  the  statute  of  the  words  re- 
quiring such  diligence,  but  the  fact  that  no 
such  duty  Is  due  at  all,  make  the  condition 
Imposed  by  the  general  term  without  author- 
ity Illogical  and  wholly  unreas6nable.  The 
argument  thus  framed  would  be  unanswerable 
If  It  exhausted  the  question.  But  It  seems  to 
me  that  it  does  not,  and  fails  to  take  fully  into 
account  the  words  of  the  statute  itself.  With- 
out effort  to  diange  it,  or  to  interpolate  some 
new  clause  or  condition,  there  still  remains  the 
Inquiry  In  a  given  case,  what  Is  meant  by  a 
discovery  of  the  facts  constituting  the  fraud? 
That  Inquiry  raises,  ordinarily,  a  mixed  ques- 
tion of  law  and  fact  Fraud  lies  In  the  intent 
to  deceive,  but  the  mental  emotion  is  inferred 
from  the  facts  which  indicate  it,  and  It  is 
with  those  facts,  and  the  Inferences  to  which 
they  lead,  that  the  law  necessarily  deals. 
When,  therefore,  facts  are  known  from  which 
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the  Inference  of  fraud  follows,  tbere  Is  a  dis- 
covery of  the  facts  constituting  the  fraud,  and 
within  the  precise  terms  of  the  statute.  That 
the  defrauded  party  did  not  actually  draw  the 
inference,  but  shut  his  eyes  to  it,  does  not 
stop  the  running  of  the  statute.  He  ought  to 
have  known,  and  so  is  {tresumed  to  have 
known,  the  fraud  perpetrated.  But  a.  case 
may  arise  where  he  knows  none  of  the  facts, 
where  no  circumstance  has  occurred  calcu- 
lated to  arouse  bis  suspicion  or  disturb  his  con- 
fidence or  suggest  the  need  of  Inquiry.  In 
such  a  case  I  think  we  are  bound  to  say  that 
he  owes  no  duty  of  diligence  to  discover  a 
fraud  which  he  has  no  reason  to  suspect,  and 
is  not  negligent  for  failing  to  enter  npoa  an 
investigation  which  no  fact  within  his  knowl- 
edge indicates  to  be  necessary  or  prudent 
But  still  another  emergency  may  arise.  Let 
us  suppose  that  the  injured  party  does  not 
know  all  the  facts,  is  not  aware  of  enough 
of  them  to  justify  a  decided  Inference  of 
frand,  but  does  know  sufficient  to  fairly  arouse 
suqtlcion,  to  create  a  probability,  to  suggest 
the  need  of  an  inquiry.  Can  a  party  so  slt- 
nated  omit  all  Investigation,  remain  purpose- 
ly bUnd,  neglect  the  duty  of  Inquhy,  when  rea- 
sonable and  natural  action  wonld  reveal  the 
truth  and  disclose  the  fraud?  I  think  not 
In  such  a  case  it  seems  to  me  that  we  are 
bound  to  impute  to  the  party  the  knowledge 
which  he  ought  to  have  had,  and  would  have 
Iiad  if  he  had  done  his  duty,  and  say,  for  tlie 
purposes  of  the  statute  of  limitations,  that 
there  was  In  law  a  discovery  of  the  facts 
which  constitute  the  fraud.  Certainly  there 
was  a  discovery  of  some  of  them,  an^ 
the  party  should  be  charged  with  a  knowl- 
edge of  the  rest  when  he  might  and  should 
have  known  them.  That  Is  the  doctrine  laid 
down  in  Ang.  Lim.  §  187,  and  seems  to  be 
Involved  In  Famam  v.  Broolis,  9  Pick.  212. 
It  accounts  for  and  justifies  the  ruling  in 
Mayne  v.  Grlswold,  S  Sandf.  484,  which  ap- 
pears to  have  been  made  and  accepted  with- 
out serious  dispute.  I  think  the  true  rule  is 
that  where  the  circumstances  are  such  as  to 
suggest  to  a  person  of  ordinary  Intelligence 
the  probability  that  he  has  been  defrauded, 
a  duty  of  inquiry  arises,  and  if  he  omits  tha\ 
inquiry  when  it  would  have  developed  the 
truth,  and  shuts  his  eyes  to  the  facts  which 
call  for  investigation,  knowledge  of  the  fraud 
will  be  Imputed  to  him.  He  will  be  held,  for 
the  purposes  of  the  statute  of  limitations,  to 
have  actually  known  what  he  might  have 
known  and  ought  to  have  known.  The  doc- 
trine thus  understood  encounters  none  of  the 
difflcnlties  so  ably  presented  In  the  argument 
for  the  appellant 

The  qnestlMi  of  fact,  therefore,  becomes 
this:  Did  any  facts  come  to  the  plaintiff's 
knowledge  which  fairly  put  him  on  Inquiry 
*  as  to  the  commission  of  a  fraud,  which  in  the 
mind  of  an  ordinary  man  would  have  awak- 
ened suspicion,  and  which  made  It  the  duty 
of  the  plaintiff  to  further  Investigate?  It  is 
upon  this  question  that  I  feel  constrained  to 


differ  with  the  general  term,  and  to  hold  that 
nothing  in  the  proof  so  put  the  plaintiff  on 
inquiry  respecting  a  probable  fraud  as  to 
enable  us  to  Impute  to  him  a  knowledge  of 
it  more  than  six  years  before  the  commence- 
ment of  the  action.  The  plaintiff  testified 
that  the  defendant,  under  pretense  of  grati- 
tude for  a  previous  favor,  induced  the  plain- 
tiff to  purchase  the  shares  of  oil  stock  by  a 
representation  that  the  company  had  bought 
the  Shaffer  farm  in  the  oil  regions;  that 
wells  were  being  put  down,  with  every  pros- 
pect of  success;  that  it  was  going  to  be  a 
big  thing;  and  that  the  stock  was  selling 
readily  at  par. ,  This  was  on  November  4, 
1865,  and  the  plaintiff  gave  his  note  fOr  the 
purchase,  which  matured  on  the  7th, of  Feb- 
ruary, 1866.  The  plaintiff  narrates  another 
interview  at  that  date.  He  said  to  the  de- 
fendant that  he  had  heard  rumors  on  the 
street  that  the  prospects  for  getting  oil  were 
not  good,  to  which  the  defendant  replied 
that  the  rumors  were  false;  that  they  were 
putting  down  wells,  with  prospects  of  suc- 
cess; that  everything  was  all  right  and  jast 
as  stated.  The  plaintiff  thereupon  paid  part 
of  his  note,  and  the  balance  later,  and  took 
his  stock.  The  fact  was  then  proved  that 
when  each  representation  was  made,  the  val- 
ue of  the  farm  had  already  been  tested,  and 
it  had  been  proved  to  be  destitute  of  oil. 
Two  wells  had  been  drilled  to  the  ttsnal 
depth,  and  were  wholly  destitute  of  oil.  The 
derrick  and  engine  and  drilling  machinery 
had  been  sold  and  removed,  and  the  effort 
to  obtain  oil  abandoned.  The  fraud  charged 
consisted  not  In  the  ultimate  failure  of  the 
enterprise,  which  might  have  honestly  hap- 
pened, but  in  concealing  the  vital  fact  that 
the  land  had  already  been  tested,  and  found 
nonproduclng,  and  in  the  affirmative  false 
representation  that  the  test  was  then  In  prog- 
ress, with  every  prospect  of  success.  The 
two  facts  of  this  concealment  and  this  false- 
hood at  the  date  of  the  purchase  were  never 
known  or  suspected  by  the  plaintiff  until  in 
1888,  when  Bly,  the  treasurer  of  the  com- 
pany, told  him  that  when  the  certificate  was 
issued,  be  (Bly).  knew  that  the  thing  bad 
"busted"  and  the  stock  was  worthless. 
There  is  no  conflict  of  evidence  as  to  the 
fact  of  the  failure  of  the  wells  and  the  date 
of  that  failure.  It  was  at  least  aa  early  as 
July  4,  18C5.  The  conflict  which  does  exist 
relates  only  to  the  date  of  Hlgglns'  purchase. 
He  puts  it  at  November  4,  1865,  the  date  of 
his  note,  while  the  defendant  pushes  it  fur- 
ther t>ack  into  late  In  1864,  or  early  In  1865, 
without  fixing  any  precise  date,  and  without 
any  memoranda  to  refresh  a  recollection  run- 
ning l>ack  20  yeare.  The  finding  of  the  spe- 
cial term  aa  to  the  fact  of  the  fraud  was  not 
against  the  weight  of  evidence.  The  cross- 
examination  of  defendant  showed  a  decided 
balance  of  probability  In  favw  of  the  version 
of  the  plaintiff. 

But  assuming  that,  the  general  tetm  still 
say  that  f&cts  enough   came  to  plaintiff's 
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knowledge  to  put  npon  him  the  doty  of  in- 
quiry. What  was  said  abont  it,  and  all  that 
was  said  about  it,  was  this:  "The  plaintiff 
during  all  this  time  was  a  business  man  in 
Syracuse,  and  the  atHcera  and  corporators 
of  the  company  were  also  there.  The  sec- 
retary and  treasurer,  Mr.  BIy,  and  the  fore- 
man, Potter,  were  Ihere.  He  apparently,  at 
any  time,  could  by  inquiry  have  readily  as- 
certained when  the  company  stopped  work. 
He,  however,  made  no  inquiries  on  the  sub- 
ject until  May,  1889.  He  says  that  he  was 
satisfied  In  1871  that  he  had  lost  his  money. 
He  must  hare  known  that  the  company  prior 
to  that  time  had  stopited.  No  dividends  or 
assessmen'rs  were  made.  Having  made  up 
his  mind  in  1871  that  the  company  was  a  fail- 
are,  be  was  then  put  upon  inquiry  as  to 
whether  his  purchase  was  genuine"  So 
much  of  this  statement  in  the  opinion  as 
shows  that  the  plaintiff  could  have  applied 
for  Information  to  other  officers  of  the  com- 
pany with  some  possibility  of  discovering 
the  truth  Is  quite  immaterial  to  the  question 
before  us,  until  it  is  first  made  to  appear  that 
the  plaintiff  was  bound  to  Inquire  at  all.  If 
he  was,  the  only  facts  known  to  him  which 
originated  that  duty  were  the  al>sence  of  divi- 
dends and  assessments  and  the  loss  of  his 
money  by  the  collapse  of  the  company,  of 
which  he  became  satisfied  In  1871.  But  the 
enterprise  might  fall  without  raising  even  a 
Ba8plci<«i  that  it  had  already  failed  when 
plaintiff  bought  his  stock.  He  took  the  chan- 
ces of  a  possible  failure.  He  knew  that  oil 
might  not  be  found,  and,  when  no  dividends 
and  no  assessments  came,  he  might  very  -well 
make  np  his  mind  that  the  Investment  was 
lost,  and  his  money  gone.  There  was  in  that 
BO  hint  or  suggestion  of  the  fraud  previously 
perpetrated.  The  facts  were  entirely  consist- 
ent with  perfect  honesty  in  the  sale  of  the 
stock  by  defendant,  and  carried  no  sugges- 
tion and  furnished  no  indication  that  a  false- 
hood had  been  uttered  and  an  actual  failui;e 
concealed  when  the  stock  was  sold.  Why 
should  the  plaintiff  have  suspected  his  friend 
of  such  a  deception?  The  latter  presumably 
had  his  money  in  the  enterprise,  had  taken 
the  same  risk,  bad  met  the  same  fate.  The 
plaintiff  bad  only  reason  to  suppose  that 
both  had  risked  their  capital  upon  a  hopeful 
and  encouraging  chance  of  profit,  and  both 
had  lost  It  without  fault  or  fraud  on  any 
hand  or  in  any  direction.  It  seems  to  me  an 
inevitable  conclusion  that  the  known  fact 
of  the  failure  of  the  enterprise  was  not  cal- 
culated to  give  to  the  plaintiff  the  remotest 
hint  that  such  failure  had  already  occurred 
when  he  bought  his  stock,  and  that  instead 
of  getting,  as  he  supposed,  a  hopeful  business 
chance,  he  was  saddled  with  a  loss  already 
certain.  A  contrary  theory  would  commit 
us  to  the  rash  doctrine  that  every  luvestment 
which  fails  implies  that  it  had  already  failed 
when  it  was  made,  and  the  vendor  Jmew  it. 
No  such  inference  is  natural,  and  no  man 
[tftould  be  expected  or  required  to  draw  It 


There  must  be  something  else,  and  more,  to 
raise  the  duty  of  inquiry  and  Justify  a  sus- 
picion of  fraud.  Thare  was  nothing  more 
In  this  case.  The  facts  known  to  the  plain- 
tiff were  not  the  facts  which  constituted  the 
fraud,  and  suggested  only  that  he  had  bought 
a  fair  and  hopeful  cliance  of  large  profit; 
that. In  the  end  the  chance  had  failed;  and 
that  the  investment  was  lost  These  facts 
gave  no  indication  that  he  had  never  owned 
a  chance  at  all,  but  had  been  tricked  into  a 
purchase  when  failure  had  come  and  was 
known  to  the  vendor.  It  does  not  alter  the 
situation  if  plaintiff  bore  his  loss  silently,  and 
made  no  inquiry  into  details.  There  was  do 
motive  for  investigation,  for  there  was  no 
basis  for  suspecting  anything  but  honest  mis- 
fortune Occasionally,  he  says,  he  did  in- 
quire of  the  defendant,  who,  as  president  of 
the  company,  was  presumed  to  know  all  that 
had  happened,  and  was  steadily  encouraged 
by  assurances  that  everything  was  right  and 
would  come  out  right  Be  that  as  it  may, 
I  am  unable  to  see  ix'oof  of  any  fact  brought 
to  the  knowledge  of  the  plaintiff  at  an  cal- 
culated to  raise  a  suspicion  of  fraud  In  the 
mind  of  a  reasonable  man,  and  so  put  him 
upon  the  need  of  inquiry.  Nothing  had  oc- 
curred to  take  the  case  out  of  the  rule  which 
applies  where  there  are  no  suspicious  or  sig- 
nificant facts,  that  the  party  defrauded  owes 
no  primary  duty  of  active'  vigilance  to  dis- 
cover a  merely  possible  fraud.  While  it  is 
not  in  all  respects  a  pleasant  duty  to  sustain 
a  claim  so  long  delayed  as  this,  we  must  yet 
faithfully  adhere  to  the  rule  which  the  stat- 
ute has  given  u&  A  demand  cannot  be  re*, 
garded  as  stale  when  it  Is  enforced  within 
the  period  which  the  law  explicitly  permits. 
Most  of  the  remaining  objections  to  a  re- 
covery were  sufficiently  answered  In  plain- 
tiff's .  favor  by  the  general  term  opinion. 
There  were,  however,  numo-ous  exceptions 
to  the  admission  and  rejection  of  evidence, 
some  of  which  are  now  pressed  to  sustain 
the  reversal.  They  have  all  been  examined, 
without  bringing  us  to  the  conclusion  that 
they  Involve  reva-slble  errrar.  The  order  of 
the  general  term  should  be  reversed,  and  the 
Judgment  of  the  special  term  affirmed,  with 
costs.  AU  concur,  except  ANDREWS,  0. 
J.,  not  sitting,  and  HAIGHT,  J.,  not  voting. 
Ordered  accordingly. 


a«  N.  Y.  B«0) 
LOSBT  et  al.  v.  STANLEY  et  aL 
(Court  of  Appeals  of  New  York.    Nov.  28, 189S.) 
Trust  Estates— Infant  Rbmaindek-Mbn — Ukdbk 

TO  MOKTOAOE— JDBISDIOTION  OF    SuPKBKB 
COUKT— CotLATBKAI,  ATTACK. 

1.1  Rev.  St.  p.  730,  i  66,  as  amended  by 

Laws  1886,  e.  257,  relating  to  trusts,  and  pro-  , 
viding  that  the  supreme  court  may  authorize  a 
trustee  to  mortgage  or  sell  land  held  under  an  ex- 
press trust  for  the  purpose  of  preserring  or  im- 
proving the  trust  estate,  confers  no  power  on  such 
court  to  authorize  the  trustee  of  land  for  a  life 
tenant  to  bind  the  interest  of  infant  remainder- 
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mm  by  mortgage,  even  with  the  consent  of  their 
guardian  ad  litem. 

2.  Testatrix  left  land  in  tmst  tor  her  son 
for  life,  with  remainder  to  his  children  or  their 
descendants  living  at  his  death,  and,  in  default 
of  such  issue,  to  otAer  specified  devisees.  Beld, 
Oiat  the  son's  firstborn  took  at  its  birth  a  vested 
estate  in  remainder,  subject  to  open  and  let  in 
aft»-born  children;  such  vested  remainder  be- 
coming a  fee  simple  in  the  children  living  at  the 
death  of  their  fatlier. 

3.  The  provision  of  1  Rev.  8t  p.  729,  I  60, 
declaring  that  ererjr  valid  express  trust  shall 
vest  the  whole  estate  in  the  trustee,  is  limited  to 
the  trust  estate,  and  has  no  application  to  future 
legal  estates  in  lands  covered  by  the  tmst,  to 
take  effect  in  possession  on  the  termination  there- 
of. 

4.  A  court  of  equity  has  no  inherent  power 
to  direct  the  sale  or  mortgage  of  the  real  prop- 
erty of  infants. 

5.  An  order  directing  the  trustee  of  a  Hfe 
tenant  to  mortgage  the  real  estate  of  infant  re- 
mainder-men may  be  collaterally  assailed,  for 
want  xf  jurisdiction,  in  a  proceeding  to  foreclose 
such  mortgage. 

6.  Proceedings  under  Code,  I  2S48  et  seq., 
relative  to  sale  or  mortgage  of  the  real  estate 
of  infants,  are  roid  unless  in  strict  conformity 
to  the  statute. 

Appeal  from  supreme  conrt,  general  term, 
Fifth  department 

Action  by  George  B.  Los«y  and  others 
against  Leonora  Stanley,  administratrix,  and 
others,  to  foreclose  a  mortgage.  From  a  judg- 
ment of  the  general  term  (31  N.  Y.  Supp.  950) 
affirming  a  Judgment  of  forecloswv,  defend- 
ants appeal   Beversed. 

This  action  was  brought  to  foreclose  a  mort- 
gage on  certain  lands  In  the  city  of  Rochester, 
consisting  of  a  tract  of  about  16  acres,  exe- 
cuted by  James  W.  Stanley,  as  trustee,  on  the 
23d  day  of  November,  1888,  to  George  R.  lioeey 
and  others,  as  security  for  a  note  of  the  mort- 
gagor for  the  sum  of  $1,000,  signed  by  him  as 
trustee,  and  as  a  continuing  security  to  the 
extent  of  $3,500  for  further  advances  or  re- 
sponsibilities which  might  be  made  or  Incur- 
red by  the  mortgagees  for  Stanley,  either  per- 
sonally or  as  trustee.  The  mortgage  contains 
a  recital  that  it  was  made  pursuant  to  an  or- 
der granted  by  the  supreme  court  October  22, 
1888,  and  that  It  was  given  for  the  beneflt 
"of  said  estate  aliove  described."  Elizabeth 
J.  Stanley,  the  mother  of  James  W.  Stanley, 
and  the  grandmother  of  the  infant  defend- 
ants, died  March  20,  1871,  seised  of  the  prem- 
ises embraced  in  the  mortgage,  and,  by  her 
will,  devised  and  bequeathed  all  her  estate, 
real  and  personal,  to  one  Martin  Briggs,  upon 
the  following  trust,  viz.:  "To  convert  all  my 
personal  estate  Into  money,  and  Invest  the 
same  In  safe  secnrity;  and  to  take  charge 
of,  rent,  and  to  receive  the  Income  and  profits 
of,  all  my  real  estate;  and,  if  deemed  by  him 
advisable,  to  sell  and  convey  such  real  estate, 
and  convert  the  same  into  money,  to  be  in- 
vested in  good,  safe  security;  and  to  pay  over 
quarterly  in  each  year  to  my  beloved  son, 
James  W.  Stanley,  during  bis  natural  life, 
the  net  Income  of  all  my  said  estate,  after 
deducting  the  expenses  and  charges  of  ex- 
ecating  the  trust,  and  the  fees  and  commis- 
sions and  charges  of  said  executor  and  trus- 


tees." The  testatrix,  by  the  third  Item  In  her 
will,  declared  that  "after  the  death  of  my 
said  son,  James  W.  Statiley,  in  case  he  shall 
leave  a  child  or  children  bom  of  bis  body  In 
lawful  wedlock,  or  a  descendant  of  such  child 
or  children,  then  I  give,  bequeath,  and  devise 
all  my  said  estate  to  such  child  or  children  of 
the  said  James  W.  Stanley,  share  and  share 
alike,  forever."  There  was  a  gift  over  to  cer- 
tain specific  persons  in  case  of  the  death  of 
James  W.  Stanley  "withont  lawful  issue  him 
surviving."  The  trustee  named  in  the  will  ac- 
cepted the  trust,  and  subsequently  died,  De- 
cember 24,  1S83.  James  W.  Stanley  married 
after  the  death  of  his  mother,  and  there  were 
two  children  of  the  marriage  living  at  the 
death  of  Briggs,  aged,  respectively,  about  nine 
and  six  years,  and  both  are  still  living,  and 
are  the  Infant  defendants.  After  the  death  of 
Briggs,  and  on  the  ISth  of  November,  1884, 
upon  the  petition  <tf  James  W.  Stanley,  the 
beneficiary  In  the  trust,  an  order  was  made 
by  the  sujpreme  court  appctoting  him  the  trus- 
tee in  place  of  Briggs,  deceased.  The  order  of 
appointment  recites  that  the  guardian  ad 
litem  of  the  Infants  consented  tbereta  On 
the  22d  day  of  October,  1888,  the  order  was 
made  which  lies  at  the  foundation  of  the  pres- 
ent controversy,  it  was  based  on  a  verified 
petition  of  James  W.  Stanley,  dated  October 
13,1888.  It  alleges  his  appointment  as  trus- 
tee under  the  will  of  Elizabeth  J.  Stanley  by 
the  order  of  November  10, 1884;  that  the  peti- 
tioner desires  to  raise  by  sale  or  mortgage  of 
the  real  estate  described,  held  by  him  as  trus- 
tee, the  sum  of  at  least  $3,500;  that.  In  bis 
opinion,  such  sale  or  mortgage  would  be  for 
the  best  Interests  of  the  estate;  and  that  the 
amount  mentioned  is  "necessary  for  the  pur- 
pose of  preserving  and  Improving  said  estate." 
The  reasons  why,  in  his  opinion,  such  sale  or 
mortgage  was  desirable,  were  stated  as  fol- 
lows: "The  property  Is  in  an  improductive 
condition,  and  at  present  is  not  producing  the 
amount  of  the  taxes  assessed  upon  It  -  It  Is 
indebted  for  taxes  already  past  due  to  the 
amount  of  upward  of  five  hundred  dollars. 
There  are  three  dwelling  houses  on  the  prem- 
ises, all  of  which  need  repairs,  and  which, 
when  properly  repaired,  could  be  rented  to 
much  greater  advantage  to  the  estate.  If  kept 
In  its  present  unproductive  condition,  the  prop- 
erty will  rapidly  decrease  in  value,  and  would 
result  in  great  loss  to  the  estate."  And,  fur- 
ther: "That  there  is  no  property  with  which 
said  estate  can  be  preserved  and  improved  as 
aforesaid,  unless  such  petitioner  is  allowed  to 
make  such  sale  or  mortgage."  The  petition 
alleges  that  the  beneficiaries  of  the  trust  are 
tbe  two  infant  defendants,  and  the  devisees 
over,  and  states  their  respective  names  and 
residences,  and  the  ages  of  tbe  infants.  It 
prays  that  tbe  petitioner  may  be  authorized,  as 
such  trustee,  "pursuant  to  the  statute  in  such 
case  made  and  provided,"  to  sell  or  mortgage 
the  real  estate  upon  suchtenns  and  conditions 
as  to  the  court  shall  seem  just  and  proper.  The 
record  disdosee.that,  following  tbe  presenta- 
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tlon  of  the  petition,  an  order  was  made  Octo- 
ber 15,  188S,  tbat  notice  of  the  pioceedings  be 
given  to  the  Infants,  returnable  October  17, 
18SS,  and  an  affidavit  was  produced  from  the 
flies  of  the  court,  made  by  James  W.  Stan- 
ley, the  petitioner,  of  service  by  him,  on  the 
day  of  the  date  of  the  order,  of  a  copy  of  the 
petition  and  notice  on  the  infant  children  and 
their  mother.  The  record  further  shows  that 
on  the  return  day  of  the  order  (October  17, 
1888)  the  court  appointed  a  guardian  ad  litem 
of  the  two  infants  to  protect  their  Interest 
in  the  proceedings.  On  the  22d  day  of  Octo- 
ber, 1888,  the  court  granted  the  order  to  mort- 
gage. It  recites  the  filing  of  the  petition  of 
October  1.3  th;  that  due  notice  of  the  appli- 
cation had  been  given  to  the  beneficiaries  of 
the  trust;  the  appointment  of  a  special  guard- 
ian of  the  Infants;  his  report  dated  October 
19,  1888,  in  favor  of  the  application,  and  his 
consent  "in  all  ways  to  said  application";  the 
consent  of  the  ulterior  devisees  to  the  granting 
of  the  order;  and  that  no  one  appeared  in  op- 
podtion.  The  order  then  proceeds:  "It  Is 
hereby  ordered  that  leave  be,  and  is  hereby, 
granted  to  said  James  W.  Stanley,  as  such 
trustee,  to  sell  either  at  public  or  private  sale, 
In  his  discretion,  or  mortgage,  for  the  amount 
of  $3,500,  with  lawful  interest  thereon,  the 
real  estate  described  in  said  petition,  as  fol- 
lows." And  then  follows  a  description  of  the 
premises.  The  petition  stated  in  general  terms 
that  the  petitioner  was  trustee  under  the  will 
of  Elizabeth  J.  Stanley,  but  its  contents  were 
:not  disclosed,  and  It  does  not  appear  tbat  the 
win  was  produced  on  the  bearing,  or  that  the 
court  was  in  any  way  apprised  of  its  con- 
tents, or  of  the  interests  of  the  Infants  there- 
under. It  does  not  appear  that  any  evidence 
was  presented  to  the  court  of  the  facts  stated 
in  the  petition.  It  would  seem  that  the  court, 
in  making  the  order,  acted  upon  the  petition 
alone,  and  the  consent  of  the  guardian  ad 
litem,  wltliout  further  inquiry.  The  proposed 
mortgage  was  not  reported  to  the  court,  and 
no  order  appears  to  have  been  made  approv- 
ing it,  nor  was  any  bond  given  for  the  pro- 
tection of  the  interests  of  the  Infants.  It  ap- 
pears from  the  findings  of  the  court  tliat  the 
Indebtedness  of  $3,500,  for  the  recovery  of 
which  the  mortgage  was  foreclosed,  was  for 
money  borrowed  on  notes  made  by  Stanley  as 
trustee  subsequent  to  the  execution  of  the 
mortgage.  The  court  found  that  no  part  of 
the  money  alleged  in  the  complaint  to  have 
been  borrowed  by  Stanley  was  used  by  him 
for  the  benefit  of  the  trust  estate.  James  W. 
Stanley  died  in  the  year  1890,  before  the  com- 
mencement of  this  action. 

Joseph  W.  Tteylor,  for  appellants.  William 
F.  Cogswell,  for  respondents. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
This  appeal  presents  a  question  of  broader 
intel'est  than  attaches  merely  to  th'ie  pecuni- 
ary rights  of  the  parties  to  the  litigation.  It 
Involves  «  consideration  of  the  power  of  the 


supreme  conrt  in  dealing  with  the  real  prop- 
erty of  minors,  and  the  extent  of  its  Jurisdic- 
tion in  directing  a  sale  or  mortgage  of  their 
property.  By  the  will  of  Elizabeth  J.  Stan- 
ley, a  trust  was  created  in  the  real  property 
of  which  she  died  seised,  during  the  life  of 
her  son,  James  W.  Stanley,  for  his  benefit, 
with  remainder  to  his  children  or  their  de- 
scendants living  at  his  death,  and,  in  default 
of  such  Issue,  to  certain  other  specified  dev- 
isees. James  W.  Stanley  was  unmarried  at 
the  death  of  his  mother,  and  the  remainder 
to  his  children  was  contingent  until  the  birth 
of  Issue.  He  subsequently  married,  and 
tbpre  were  two  children  of  the  marriage  (the 
infant  defendants),  who  were  living  when 
the  mortgage  in  question  was  executed.  Un- 
der the  will,  the  first-born  child  of  James  W. 
Stanley  took  at  its  birth  a  vested  estate  in 
remainder  in  the  land  devised,  subject  to 
open,  and  let  in  after-bom  children  as  they 
severally  came  into  being;  and  such  vested 
remainder  became  a  fee  simple  absolute  in 
the  children  living  at  the  death  of  their  fa- 
ther. 1  Rev.  St  p.  723,  8  13;  Moore  v.  Littel, 
41  N.  y.  66;  Williamson  ▼.  Berry,  8  How. 
495.  The  estate  In  the  children  of  James 
W.  Stanley  was  a  legal  estate.  The  estate 
of  the  trustee  was  for  the  life  of  James  W. 
Stanley,  and  terminable  at  his  death.  The 
will  created  two  distinct  legal  estates  In  the 
devised  property,  viz.  an  estate  in  the  trus- 
tee for  the  life  of  the  beneficiary,  with  the 
right  of  possession  and  to  receive  the  rents 
and  profits  during  the  continuance  of  the 
trust,  and  an  estate  in  remainder,  which  be- 
came vested  on  the  birth  of  children,  as  be- 
fore stated.  The  trustee  had  no  power  over 
the  estate  in  remainder  except  such  as  may 
have  been  given  him  by  the  will.  He  could 
not  sell  or  Incumber  It,  or  In  any  way,  by  his 
own  act,  alter  or  affect  the  interests  of  the 
remainder-men,  unless  authorized  by  the 
will.  The  provision  of  the  statute  of  uses 
and  trusts  (1  Rev.  St  p.  729,  $  60),  declaring 
that  every  valid  express  trust  shall  vest  the 
whole  estate  in  the  trustees,  is,  by  settled 
construction,  limited  to  the  trust  estate,  and 
has  no  application  to  future  legal  estates  In 
lands  covered  by  the  trust,  to  take  effect  tn 
possession  on  the  termination  of  the  trust' 
The  trustee  in  the  present  case  had  an  estate 
for  the  life  of  James  W.  Stanley,  and  it  was 
this  estate,  and  this  only,  which  vested  in 
the  trustee.  Stevenson  v.  Lesley,  70  N.  Y. 
612.  The  will  of  Elizabeth  J.  Stanley  con- 
ferred on  her  executor  and  trustee  a  power 
to  sell  the  real  estate  devised.  If  deemed  by 
him  advisable  so  to  do  for  the  purpose  of  In- 
vestment of  the  proceeds.  It  gave  him  no 
power  to  sell  the  lands  for  the  payment  of 
debts,  or  for  any  other  than  the  specified 
purpose.  It  conferred  no  power  to  mort- 
gage, and  it  is  not  claimed,  nor  could  it  be 
reasonably  contended,  that  the  mortgage  In 
question  can  be  sustained  as  an  exercise  of 
tiie  power  of  sale  contained  in  the  will.  In- 
siirahce  Co.  t.  Bay,  40  N.  y.  9;  Blooms  v. 
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WaMron,  3  HiU,  361;  Rogers  y.  Rogers,  111 
N.  Y.  228.  18  N.  B.  636.  When,  therefore, 
tbe  application  for  leave  to  mortgage  the 
premises  In  qaestion  was  made  to  the  court 
by  James  W.  Stanley,  October  15,  1888,  the 
infant  defendants  were  vested  with  a  legal 
estate  In  tbe  remainder  in  the  premises,  and 
the  trustee  bad  no  power  under  the  will  to 
sell  or  otherwise  affect  or  incumber  their  es- 
'  tate  for  the  purposes  specified  in  tbe  applica- 
tion. We  shall  pass  without  comment  the 
question  urged  upon  us  that  the  appoint- 
ment of  James  W.  Stanley,  tbe  sole  benefi- 
ciary of  tbe  trust,  as  the  trustee,  was  unan- 
ttaorized  and  void.  We  entertain  some 
doubt  whether  a  trust  is  void  in  its  Inception 
where  the  instrument  creating  the  trust  ap- 
points tbe  sole  beneficiary  tbe  trustee,  but 
we  have  no  doubt  that  tbe  appointment  of 
the  beneficiary  as  trustee  by  tbe  court  on 
tbe  death  or  resignation  of  the  testamentary 
trustee,  does  not  extinguish  tbe  trust.  Tbe 
inoomiMitlbility  of  the  two  relations  united 
In  tbe  same  person  is  evident  Whether  a 
trust  so  constituted  in  the  first  instance  may 
not  be  sustained,  leaving  it  to  tbe  court  to 
substitute  «  competent  trustee,  will  need 
consideration  when  tbe  question  directly 
arises.  Rogers  v.  Rogers,  supra;  Wood- 
ward T.  James,  115  N.  Y.  346,  22  N.  B.  150. 

We  come  to  the  main  question,  and  that  Is 
whether  the  court  either  by  virtue  of  an  in- 
herent or  statutory  power,  could,  ui>on  the 
application  made  in  this  case,  authorize 
James  W.  Stanley  to  bind  the  estate  of  the 
Infant  remainder-men  by  mortgage.  That 
the  supreme  court'  acting  as  a  court  of  eq- 
uity, possesses  an  Inherent  Jurisdiction  for 
some  purposes  over  the  persons  and  estates, 
real  and  personal,  of  minors,  cannot,  we 
thlnJ^  be  successfully  controverted.  Tbe  ori- 
gin of  the  jurisdiction  ef  the  court  of  chan- 
cery in  Bngland  over  tbe  jpersons  and  es- 
tates of  infanta  is  involved  in  some  obscuri- 
ty. Tbe  better  opinion  seems  to  be  that  it 
grew  out  of  tbe  transfer  by  the  crown  to  the 
chancellor  of  the  supervision  theretofore  ex- 
ercised by  the  king  as  parens  patrise'over 
persons  wbo,  by  reason  of  nonage,  were  In- 
capable of  acting  for  themselves.  See  2  Sto- 
ry, Bq.  Jur.  S  1327,  et  seq.  The  chancellor 
Intervened  for  the  protection  of  minors  and 
their  property,  and  tbe  precedente  are  nu- 
merous where  the  chancellor  authorized  tbe 
application  of  their  property  for  their  educa- 
tion and  maintenance,  and,  at  times  when 
tbe  interests  of  tbe  Infante  seemed  Impera- 
tively to  require  It  permitted  even  the  cai>- 
Ital  of  a  fund  belonging  to  the  Infants  to  be 
anticipated  or  broken  in  upon  for  such  or 
similar  purposes.  Harvey  v.  Harvey,  2  P. 
Wms.  21;  Saunders  v.  Vautier,  4  Beav.  115; 
Rocke  V.  Rocke,  9  Beav.  6G;  In  re  Bostwick, 
4  Johns.  Ch.  100.  But  this  power  of  man- 
agement and  disposition  exercised  by  tbe 
chancellor  (If  not  always  so)  came  to  be  re- 
garded as  extending  only  to  the  personal  es- 
tate of  infants,  and  to  the  Income  of  their 


real  property.  It  did  not  extend  to  tbe  bind- 
ing of  tbe  inheritance.  The  question  came 
before  Lord  Hardwicke  in  Taylor  v.  Philips, 
1  Yes.  Sr.  229,  and  he  said:  "There  is  no  in- 
stance In  this  court  binding  the  inheritance 
of  an  Infant  by  any  discretionary  act  of  the 
court.  As  to  personal  things,  as  in  the  com- 
position of  debts,  it  has  been  done;  but  nev- 
er as  to  the  inheritance,  for  that  would  be 
taking  on  tbe  court  a  legislative  autboritv, 
doing  that  which  is  properly  the  subject  of 
a  private  bill."  And  in  Russel  v.  Russel.  1 
MoU.  625,  the  lord  chancellor  of  Ireland  said: 
"I  have  no  authority  to  bind  an  infant's  le- 
gal estate.  This  was  decided  long  ago  by 
Lord  Hardwicke  in  Taylor  v.  Philips.  Tbe 
chancellor  has  never  since  attempted  to  deal 
with  the  legal  Inheritance  of  Infanta  without 
the  aid  of  parliament"  Tbe  subject  of  ^e 
Inherent  jurisdiction  of  equity  over  the  es- 
tates of  Infants  was  considered  by  Nelson, 
J.,  in  his  dissenting  opinion  in  Williamson  v. 
Berry,  supra,  which,  upon  this  point  has 
been  frequently  referred  to  with  approvaL 
Speaking  of  the  powers  of  management  and 
control  over  the  property  of  Infanta  vested 
In  courts  of  chancery,  be  says:  "They  relate 
to  their  personal,  and  the  income  of  their 
real  estate,  the  court  having  no  power  to  di- 
rect the  sale  of  the  latter  for  their  mainte- 
nance and  education;  that  power  reste  with 
the  legislature."  The  doctrine  has  been  fre- 
quently declared  in  this  state  that  a  court 
of  equity  has  no  inherent  power  to  direct  the 
sale  or  mortgage  of  the  real  property  of  In- 
fanta, and  that  ite  power  In  this  respect  is 
purely  statutory.  Rodgers  v.  Dill,  6  Hill, 
415;  Baker  v.  Lorillard.  4  N.  Y.  257;  For- 
man  v.  Marsh,  11  N.  Y.  544;  H9rton  ▼.  Mc- 
Coy, 47  N.  Y.  26;  Jenkins  v.  Fahey,  73  N.  Y. 
355,  361.  The  obiter  remarks  of  Chancellor 
Kent  on  this  subject  in  Re  Salisbury,  8 
Johns.  Ch.  348,  and  in  Hedges  v.  Rlker,  0 
Johns.  Ch.  163,  are  contrary  to  the  general 
trend  of  authority.  The  text-books  are  ex- 
plicit In  stating  the  modem  doctrine  on  the 
subject  Pom.  Bq.  Jur.  §  1309;  Blsp.  Bq.  { 
549. 

The  question  of  the  inherent  power  of  a 
court  of  equity  to  order  a  sale  of  an  infant's 
real  property,  upon  tbe  theory  of  a  supposed 
benefit  to  him,  is  quite  distinct  from  its  ac- 
knowledged power  in  the  enforcement  and 
protection  of  trusts,  and  from  the  power  of 
courts  in  the  exercise  of  the  ordinary  juris- 
diction to  establish  or  enforce  rights  of  prop- 
erty between  parties  to  a  litigation,  whether 
infante  or  adulte.  Having  reached  the  con- 
clusion that  the  order  made  in  tbe  case  has  no 
support  in  tbe  inherent  jurisdiction  of  the  court 
over  the  estate  of  the  Infant  defendante,  it 
remains  to  conidder  whether  it  can  be  sus- 
tained under  any  statutory  authority.  The 
legislature  possesses  whatever  power  as  parens 
patrise  was  in  Bngland  lodged  in  the  soveiv 
eign  over  the  estates  of  infants,  consistent 
with  constitutional  limitations.  From  the  or- 
igin of  tbe  state  govemment  the  legislature 
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hajs  enacted  statutes  conferring  upon  courts  In 
certain  cases  and  under  careful  reBtrictlons  the 
power  to  order  the  Sale  or  m<»tgage  of  the 
real  property  of  infants  for  their  benefit  The 
petition  presented  to  the  court  in  this  case 
asked  ttiat  the  order  be  granted  "pursuant  to 
the  statute  in  such  cases  made  and  provided," 
but  no  specific  statute  was  referred  to.  On 
the  argument  at  the  bar,  the  only  statutory 
authority  relied  upon  to  sustain  the  order  was 
the  sizty-flfth  section  of  the  statute  of  uses 
and  trusts,  as  amended  by  chapter  257  of  the 
Laws  of  1880.  The  original  section  declared 
that,  "when  the  trust  shall  be  expressed  in 
the  Instrument  creating  the  estate,  every  sale, 
conveyance  or  other  act  of  the  trustee  In  con- 
travention of  the  trust  stiall  be  absolutely 
void."  This  was  plainly  a  provision  for  the 
protection  of  the  trust  estate  against  destruc- 
tion or  impairment  by  the  unauthorized  act  of 
the  trustee.  The  estate  to  which  the  section 
refers  is  the  trust  estate;  that  is,  the  estate 
held  under  the  trust  It  did  not  in  the  na- 
ture of  things,  comprehend  legal  estates  In  re- 
mainder in  the  same  land  taking  effect  on  the 
termination  of  the  trust  It  needed  no  statute 
to  protect  remainder-men  as  against  any  sale 
or  conveyance  by  the  trustee.  It,  perhaps, 
added  nothing  to  the  protection  of  the  cestui 
que  trust  beyond  that  given  by  the  common 
law.  But  it  was  a  statutory  expression  of  a 
rule  which  would  challenge  the  attention  of 
the  trustee  and  of  persons  dealing  with  him 
in  respect  to  the  trust.  But  the  material  point 
Is  that  the  legislature.  In  enacting  the  section, 
was  dealing  with  transactions  by  the  trustee 
In  respect  to  the  trust  estate.  The  trust  estate, 
in  a  case  like  the  present,  was  the  estate  for 
the  life  of  tlve  beneficiary  named.  An  attempt- 
ed sale  or  conveyance  by  the  trustee  of  the 
estates  in  remainder  would,  doubtless,  be  In- 
effectual; but  this  would  be  so  for  the  reason 
that  the  trustee  would  have  no  estate  In  re- 
mainder to  sell  or  convey,  and  not  because 
such  sale  or  conveyance  would  be  In  contra- 
vention of  the  trust.  The  estates  In  remainder 
would  be  outside  of  and  not  within  the  trust. 
The  amendment  of  1886  relaxed  somewhat 
the  stringency  of  the  original  section.  It  add- 
ed a  proviso  giving  power  to  the  supreme  court 
to  authorize  any  trustee  to  "mortgage  or  sell 
any  such  real  estate  whenever  it  shall  appear 
to  the  satisfaction  of  said  court  or  a  Judge 
thereof  that  it  Is  for  the  best  interest  of  the 
said  estate  so  to  do,  and  tl)at  It  is  necessary 
and  for  the  benefit  of  the  estate  to  raise  by 
mortgage  thereon  or  by  a  sale  thereof  funds 
for  the  purpose  of  preserving  or  improving 
such  estate."  But  the  amendment  in  no  wise 
vested  In  the  court  a  compulsory  power  to  or- 
der the  sale  or  mortgage  of  estates  outside 
of  the  trust  It  makes  no  reference  to  infants 
or  persons  Incapable  of  acting  for  themselves; 
and,  if  the  construction  claimed  could  be  sus- 
tained, it  would  authorize  the  court  to  order 
the  sale  or  mortgage  of  the  estates  in  remain- 
der of  adults  without  their  consent,  for  the 
purposes  specified,  whlcb  would  be  plainly 


unccmstltatlonaL  Powers  y.  Bergen,  6  N.  T. 
'358;  Brevoort  v.  Grace,  53  N.  Y.  245.  The 
scope  and  purpose  of  the  section  and  the 
amendment  Is  plain.  It  was  to  vest  in  the 
court  the  power  to  order  a  sale  or  mortgage, 
which,  under  the  section  as  it  originally  stood. 
It  might  not  possess,  when  necessary  to  pre- 
serve and  Improve  the  trust  estate;  and  this 
purpose  is  emphasized  by  the  circumstance 
that  notice  of  the  application  is  required  by 
the  final  clause  of  the  amendment  to  be  given 
only  to  the  beneficiaries  of  the  trust  It  Is 
claimed  that  the  Case  of  Morris,  63  Hun,  619, 
18  N.  T.  Supp.  680,  which  was  affirmed  in  this 
court  without  opinion  (133  N.  Y.  693,  31  N.  E. 
627),  is  adverse  to  the  construction  here  given 
to  the  section  as  amended.  The  principal  ques- 
tion argued  in  that  case  seems  to  have  been 
whether  certain  assessments  for  local  im- 
provements were  to  be  borne  by  the  trust  es- 
tate alone,  or  should  be  apportioned  between 
the  trust  estate  and  the  estate  in  remainder. 
The  opinion  in  the  general  term  did  not  refer 
to  the  question  here  considered.  If  that  case 
should  seem  in  any  aspect  to  conflict  with  the 
construction  we  now  place  upon  the  statute, 
we  think  it  ought  not  to  be  followed.  It  would 
be  most  dangerous  to  establish  a  construction 
of  the  statute  of  1886  which  would  make  it 
possible  to  deprive  Infants  of  their  inheritance 
by  hurried  and  Informal  proceedings,  such  as 
were  taken  In  this  case;  and  that  too,  on  the 
application  of  a  party  hostile  in  interest  and 
who,  by  the  general  rule  of  law,  was  bound 
to  pay  the  ordinary  taxes  and  Improvements 
upon  the  property. 

This  decision  does  not  leave  the  court  with- 
out power,'  upon  the  application  by  or  In  be- 
half of  infants  whose  property  is  In  danger  of 
being  lost  by  the  failure  of  duty  of  a  life  ten- 
ant to  pay  taxes  or  make  improvements,  or  for 
other  reason,  to  Intervene  for  their  protection. 
The  provisions  of  the  C!ode  (section  2348  et 
seq.)  for  the  sale  or  mortgage  of  the  real  es- 
tate of  infants  are  ample  for  such  contingen- 
cies. They  are  substantial  transcripts  from  the 
Revised  Statutes.  But  proceedings  under  these 
sectidns  are  hedged  about  by  safeguards,  pre- 
venting inconsiderate  action  by  courts,  and, 
by  requiring  security,  protect  Inftnts  against 
the  dishonesty  of  those  who  undertake  to  rep- 
resent them.  The  court  has  on  repeated  oc- 
casions declared  proceedings  instituted  under 
these  provisions  to  be  void  when  not  taken  in 
strict  conformity  to  the  statute.  Elwood  v. 
Northrup,  106  N.  T.  172,  12  N.  B.  590;  In  re 
Valentine,  72  N.  T.  184;  Battell  v.  Torrey,  65 
N.  Y.  294.  There  is  no  pretense  that  this  is 
a  proceeding  under  the  general  statute  for  the 
sale  or  mortgage  of  the  real  estate  of  Infants. 
It  conformed  to  none  of  Its  requirements. 
The  consent  of  the  guardian  ad  litem  of  the 
Infant  defendants  to  the  granting  of  the  order 
does  not  conclude  them.  Elwood  v.  Northrup, 
supra.  The  court  had  no  Jurisdiction  to  grant 
the  order,  and  It  is  open  In  this  proceeding  to 
collateral  attack  for  want  of  Jurisdiction.  Ris- 
ley  y.  Bank,  83  N.  Y.  318;  Williamson  v.  B<n> 
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'ry,  Bupra.  The  plaintiffs  may,  aa  a  conse- 
quence of  onr  decision,  lose  tbdr  money.  But 
tbey  were  chargeable  with  notice  of  the  state- 
ments in  the  petition  and  of  the  legal  Interests 
of  the  children  hi  the  land.  Pitcher  t.  darter, 
4  Sandf.  Ch.  1,  20.  The  Infants,  os  the  other 
hand,  have  had  no  benefit  from  the  money  ad- 
vanced to  their  father,  and  they  should  not 
looe  their  Inheritance  unless  It  has  become 
bound  In  accordance  with  law. 

The  Judgment  below  should  be  reversed,  and 
a  new  trial  granted.  All  concur  <FINCH,  J., 
In  result),  except  ORAT,  J.,  not  voting,  and 
HAIOHT,  J.,  not  sitting.   Judgment  reversed. 


Off  N.  T.  «a) 

THOMSON  V.  POOR  et  aL 

(Oonrt  of  Appeals  of  New  York.    Nov.  26, 

1895.) 

Wbittbn  CosTBAcr— Waivbb  bt  Pakoi.  or  Tim 

or  Psrfokuahob. 

1.  Where  one  party  to  the  contract,  before 
the  time  for  performance  by  the  other  has  ar- 
rived, consents  on  his  request  to  extend  the 
time  of  performance,  until  he  gives  notice  of 
withdrawal  he  is  estopped  to  consider  the  lat- 
ter in  defanlt  though  meanwhile  the  contract 
time  has  elapsed. 

2.  In  an  action  for  breach  of  contract  by 
failure  to  perform  within  the  contract  time,  evi- 
dence offered  to  show  a  modification  of  the  con- 
tract as  to  time,  though  ineffectual  for  that  par- 
pose,  Is  admissible  if  it  shows  a  waiver  of  the 
proTuion  of  the  contract  as  to  time. 

Appeal  from  supreme  court,  general  term. 
Third  department. 

Action  by  Lemcn  Tbomaon  against  John  O. 
and  Charles  0.  Poor  for  breach  of  a  writ- 
ten contract  to  peel  a  specified  number  of 
cords  of  bark  from  trees  on  plaintiff's  land 
during  several  consecutive  years.  From  an 
affirmance  (22  N.  Y.  Snpp.  670)  by  the  gen- 
eral term  of  a  Judgment  of  the  special  term 
for  plaintlS,  defendants  appeal.    Reversed, 

On  the  1st  of  April,  1885,  the  parties  entered 
into  a  contract  in  writing  under  seal  fbr  the 
sale  by  the  plaintiff  to  the  defendants  of  the 
bark  on  the  hemlock  trees  on  the  Harris  lot, 
owned  by  the  plaintiff,  at  a  specified  jprice  per 
cord,  to  be  peeled  by  the  defendants,  SCO  to 
1,000  cords  hi  1885,  and  not  less  than  1,000 
cords  In  each  year  thereafter.  The  defendants 
were  to  pay  on  the  iBt  day  of  January  In 
each  year  for  the  bark  peeled  during  the  pre- 
vious year.  The  complaint  alleges  that  in  the 
year  1886  the  defendants  peeled  835  cords, 
but  paid  for  it  only  In  part;  and  alleged  that 
there  was  still  due  and  owing  for  the  bark  so 
peeled  the  sum  of  $752.82.  The  answer  denied 
certain  of  the  allegations  in  the  complaint,  and 
set  up  as  an  atltrmative  defense  that  in  the 
year  1885,  after  the  making  of  the  written 
contract  of  April  1,  1885,  the  parties  thereto, 
by  an  agreement  between  them,  modified  and 
changed  the  contract  by  limiting  the  amount 
of  bark  which  the  defendants  should  be  re- 
quired to  peel  in  the  year  1886  to  600  cords, 
and  alleged  performance  of  the  modified  con- 
tract.   The  plaintiff,  on  the  trial,  to  maintain 


his  cause  of  action,  proved  the  written  con- 
tract of  April  1,  1885,  and  also  proved  and 
put  In  evidence,  under  objection,  a  certain  con- 
tract made  by  him  «wlth  one  Wakeley,  dated 
August  3,  1886,  to  cut  and  deliver  all  the  hem- 
lock, spruce,  and  pine  logs  on  the  Harris  lot 
"in  such  manner  as  to  comply  with  the  agree- 
ment for  iieellng  and  selling  the  hemlock  bark 
on  said  lot"  He  also  gave  proof  that  the  de- 
fendants had  peeled  and  paid  for  during  1886 
only  600  cords  ofbazk^  The  plaintiff  having 
rested,  the  defendants  moved  for  a  nonsuit  on 
several  grounds,  and,  among  others,  that  the 
plaintiff  had  failed  to  prove  the  cause  of  ac- 
tion alleged  In  the  complaint  The  motion  was 
denied.  The  defendants  tl)en  proved  that  their 
tannery  where  the  bark  was  to  be  used  was 
btuned  In  July,  1885,  and  then  offered  to  prove 
a  conversation  between  their  agent  and  the 
plaintiff  In  November,  1885,  wbicb  proof  was 
objected  to  by  the  plaintiff  on  several  grounds: 
(1)  That  its  only  relevancy  would  be  to  prove 
the  agreement  alleged  In  the  answer,  wnicb 
was  an  agreement  to  extend  the  time  for  peel- 
ing the  bark,  and  not  for  extending  the  time 
of  payment;  (2)  that  a  sealed  contract  could 
not  be  changed  by  an  oral  agreement,  made 
without  consideration,  before  breach;  (3)  that 
the  written  contract  being  for  the  sale  of  an 
interest  in  lands  (required  to  be  in  writing) 
could  not  be  added  to  or  varied  by  any  oral 
contract.  Thereupon,  before  the  objection  wus 
ruled  upon,  the  defendants  offered  to  prove. 
In  substance,  that  In  November  or  December, 
1885,  the  defendants  entered  into  an  oral  con- 
tract with  the  plaintiff  reducing  the  quantity 
of  bark  to  be  cut  and  peeled  In  each  year  to 
500  cords,  conditioned  upon  such  change  being 
made  satisfactory  to  Wakeley,  and  that  the 
defendants  performed  the  condition,  and  on 
the  25th  day  of  February,  1886,  they  entered 
into  a  written  contract  with  Wakeley  to  peel 
all  the  bark  on  the  Harris  lot  for  them  for  a 
price  fixed,  500  hundred  cords  in  the  season  Of 
1886  and  500  cords  in  each  year  thereafter,  or 
more,  to  the  extent  of  1,000  cords 'a  year,  if 
the  defendants  should  so  elect;  that  on  the 
same  day  (February  26,  1886)  they  entered 
Into  a  contract  with  the  firm  of  Shaw  &  Go. 
to  sell  to  that  firm  all  the  bark  they  had 
agreed  to  purchase  of  the  plaintiff,  to  be  de- 
livered only  in  quantities  of  500  cords  a  year, 
and  all  their  rights  under  the  contract  with  the 
pUlntiff  of  April  1,  188S,  as  modified  by  the 
agreement  of  November  or  December,  1885; 
tliat  the  contracts  made  by  the  defendants 
with  Wakeley  and  Shaw  &  Co.  were  entered 
into  by  them  In  consideration  of  the  modified 
contract  made  by  them  with  the  plaintiff  in 
November  or  December,  1885,  and  tliat  they 
would  not  have  been  made  except  by  reason 
thereof;  that  the  defendants  agreed  to  pay 
Wakeley  a  larger  sum  tot  peeling  the  bark 
than  they  would  otherwise  liave  paid  except 
for  bis  agreement  to  peel  500  cords,  and  no 
more,  annually;  that  In  pursuance  of  the  sev- 
eral agreements  the  defendants  peeled  500 
cords  in  1886,  and  paid  therefor  for  the  work 
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of  peeling  and  the  purchase  price  u  provided 
In  the  several  contractB,  and  have  performed 
their  several  contractB,  and  that  they  fully 
performed  the  contract  of  April  1,  1885,  as 
changed  and  modified;  that  the  plaintiff  bad 
Icnowledge  of  all  the  fftets  offered  to  be  proved 
as  they  transpired.  It  was  admitted  in  con- 
nection with  the  offer  that  the  contracts  made 
by  the  defendants  with  Wakeley  and  Shaw  & 
Co.  formed  the  only  consideration  upon  which 
the  oral  contract  of  modification  of  November 
or  Decemt)er,  1885,  can  rest  The  plaintiff  ob- 
jected to  the  proof  offered  upon  the  same 
grounds  upon  which  he  objected  to  the  proof 
of  the  proposed  conversaticm,  adding  thereto 
the  objection  of  wapt  of  consideration  for  the 
alleged  modified  agreement  The  court  reject- 
ed the  proof  offered,  and,  no  further  proof 
being  given  by  either  party,  the  case  was  sub- 
mitted. The  Judgment  proceeded  on  the 
ground  that  the  defendants,  by  not  peeling 
more  than  500  cords  of  bark  in  the  year  1886, 
had  broken  their  contract,  and  that  plaintiff 
was  entitled  to  recover  the  purchase  price 
thereof,  and  Judgment  was  rendered  In  favor 
of  the  plaintiff  for  $767.82,  with  interest. 

J.  S.  L'Amoreaux,  for  appellants.    L  Law- 
son,  for  respondent 

.  ANDREWS,  O.  J.  (after  stating  the  facts). 
It  was  assumed  by  both  parties  on  the  argu- 
ment tliat  under  the  case  of  Green  v.  Arm- 
strong, 1  Denio,  650,  the  contract  of  April  1, 
1885,  for  the  sale  by  the  plaintiff  to  the  de- 
fendants of  the  bark  on  the  hemlock  trees  on 
the  Harris  lot,  to  be  peeled  by  the  purchaser, 
was  a  contract  for  the  sale  of  an  interest  in 
lands  required  by  the  statute  of  frauds  to  be 
in  writing.  We  shall  determine  the  case  upon 
this  assumption  without  examination  of  Its 
correctness.  See  Nettleton  v.  Sikes,  8  Mete. 
(Mass.)  34.  The  contract  was  in  fact  in  writ- 
ing, and  its  validity.  Is  not  questioned.  The 
stress  of  the  argument  at  the  bar  related  to 
the  compAency  of  the  evidence  offered  by  the 
defendants  to  prove  the  oral  modification  of 
the  ori£rinal  contract,  made  in  the  fall  of  1886, 
by  which  the  plaintiff,  on  the  request  of  the 
defendants,  consented,  on  the  condition  that 
it  was  made  satisfactory  to  Wakeley,  the  con- 
tractor with  the  plaintiff  to  do  the  lumbering 
on  the  lot,  to  reduce  the  amount  of  bark  to  be 
peeled  by  the  defendants  during  each  of  the 
years  subsequent  to  1885  to  500  cords  per 
year.  The  plaintiff's  counsel,  in  support  of 
bis  objection  to  the  competency  of  the  evidence 
(which  was  ruled  in  bis  favor  by  the  trial 
Judge),  relies  upon  the  general  principle  that  a 
written  contract  falling  within  the  statute  of 
frauds,  cannot  be  varied  by  any  subsequent 
agreement  of  the  parties,  unlesa  such  new 
agreement  Is  also  in  vnltlng.  The  further  ob- 
jection that  a  sealed  contract,  irrespective  of 
Its  character,  cannot  lie  changed  by  a  subse- 
quent '  parol  executory  agreement  under  the 
maxiin  "Quodque  dissolvitur  eodem  llgamlne 
quo  ligatur,"  and  the  objeotlon .that  the-con- 


sent  of  the  plaintiff  to  reduce  the  quantity  of 
the  bark  to  be  peeled  in  each  year  was  con- 
ditional will  be  referred  to  after  cmisideriitg 
the  objection  founded  upon  tbe  statute  of 
frauds. 

In  disposing  of  this  objection  it  is  Impor- 
tant to  notice  that  the  controversy  in  the 
present  action  relates  solely  to  the  perform- 
ance of  the  contract  of  April  1,  1885,  as  re- 
spects the  year  1886.  By  that  contract  the 
defendants  were  to  peel  in  that  year  not  less 
than  1,000  cwds.  In  fact  they  peeled  only 
5(X)  cords,  and  they  allege  as  an  excuse  for 
not  peeling  the  full  1,000  cords  In  that  year 
the  oral  agreement  made  in  the  fall  of  1885. 
The  effect  of  the  oral  agreement,  if  made, 
and  valid  as  a  contract,  was  to  change  the 
terms  of  the  Miginal  written  agreement  as 
to  the  time  and  manner  of  performance.  It 
did  not  diminish  the  aggn^egate  amount  of 
bark  to  be  peeled  and  taken  by  the  defend- 
ants, but  it  extended  the  time  within  which 
it  was  to  be  peeled  and  taken  to  double  the 
time  fixed  by  tbe  original  contract,  and  as  a 
necessary  incident  extended  the  right  of  en- 
try for  the  same  period;  and  meanwhile, 
during  such  extended  period,  by  natural 
growth  of  the  trees,  bark  might  be  brought 
within  the  sale  which  otherwise  would  not 
come  within  the  contract  If  we  were  now 
required  to  decide  the  question  wbetbo:  a 
contract  in  writing  within  the  statute  of 
frauds  can  be  altered  as  to  the  time  of  per- 
formance by  a  subsequent  oral  executory 
agreement  made  between  the  parties  upon 
sufficient  consideration,  we  should  find  the 
question  under  the  authorities  Involved  in 
distressing  perplexity.  It  is  now  the  settled 
doctrine  of  the  English  courts,  contrary  to 
the  earlier  rule  declared  in  Cuff  v.  Penn,  1 
Maule  &  8.  21,  that  such  a  contract  cannot 
be  changed  as  to  the  mode  or  time  of  per- 
formance by  an  oral  executory  contract 
Stead  ▼.  Dawber,  10  Adol.  &  E.  67;  Hickman 
V.  Haynes,  L.  R.  10  G.  P.  698.  In  many  of 
the  states  in  this  country  the  courts  have 
adopted  the  rule  laid  down  by  Lord  Ellen- 
borough  in  Cuff  V.  Penn,  supra,  and  have 
held  such  proof  admlcislble  on  the  distinctioa 
between  the  contract  which  it  was  said  the 
statute  requires  to  be  in  writing,  and  its  per- 
formance, to  which  the  statute  does  not  ap- 
ply. This  Is  the  rule  in  Massachusetts,  New 
Hampshire,  Maine,  Ohio,  and  Pennsylvania, 
and  perhaps  other  states.  The  cases  are  re- 
ferred to  in  a  note  in  Wood,  Frauds,  p.  75S. 
In  this  state  the  rule  does  not  seem  to  be  au- 
thoritatively settled.  In  Blood  v.  Goodrich, 
9  Wend.  68,  Chief  Justice  Savage  expressed 
the  opinion  that  the  time  of  performance  ct 
a  written  contract  for  the  sale  of  land  could 
not  be  enlarged  by  parol,  but  the  case  was 
decided  on  another  ground.  There  are  dicta 
in  this  court  and  some  decisions  in  other 
courts  of  the  state  to  tbe  contrary.  Blan- 
chard  v.  Trim,  38  N.  Y.  225;  Flynn  v.  Mc- 
Keon,  6  Duer,<  20B;  Stone  v.  Spragiie,  20 
Barb.  509.    But  we  deem  it  unnecessary  to 
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determine  this  Important  question  here,  tat 
the  reason  that,  without  disputing  the  doc- 
trine contended  for  by  the  learned  counsel 
for  the  plaintiff,  that  the  oral  agreement 
sought  to  be  proved  was  inadmissible  to 
change  the  terms  of  the  -written  contract,  it 
was  comi)etent  to  establish,  in  connection 
with  other  facts  offered  to  be  shown,  a 
waiver  by  the  plaintiff  of  the  requirements 
of  tlie  original  contract  that  the  defendants 
should  peel  1^000  cords  of  bark  in  1886,  wtileh 
had  been  acted  upon  and  become  executed 
by  the  lapse  of  time  before  the  commence- 
ment of  the  action.  We  know  of  no  princi- 
ple of  law  which  will  permit  a  party  to  a  con- 
tract, who  is  entitled  to  demand  the  per- 
formance by  the  other  party  of  stmie  act 
within  a  specified  time,  and  who  lias  coa- 
senied  to  the  postponement  of  the  perform- 
ance to  a  time  subsequent  to  that  fixed  by 
the  contract,  and  where  the  other  party  has 
acted  upon  such  consent,  and  In  reliance 
thereon  has  permitted  the  contract  time  to 
pass  without  performance,  to  subsequently 
recall  such  consent,  and  treat  the  nonper- 
formance within  the  original  tbne  as  a  breach 
of  the  contract.  The  original  contract  is  not 
changed  by  such  waiver,  but  it  stands  as  an 
answer  to  the  other  party  who  seeks  to  re- 
cover damages  fm  nonperformance  induced 
by  an  unrecalled  consent.  The  party  may. 
In  the  absence  of  a  valid  and  binding  agree- 
ment to  extend  the  time,  reyako  his  consent 
80  far  as  it  has  not  been  acted  upon;  but  it 
would  be  most  inequitable  to  hold  that  a  de- 
fault, Justified  by  the  c<Hi8ent,  happening 
during  Its  extension,  should  furnish  a  ground 
of  action.  It  makes  no  difference,  as  we 
conceive,  what  the  character  of  the  original 
contract  may  be,— whether  one  within  or  out- 
side the  statute  .of  frauds.  The  rule  Is  well 
undetBtood  tliat,  if  there  la  forbearance  at 
the  request  of  a  party,  the  latter  is  precluded 
ftom  Insisting  upon  nonperformance  at  the 
time  originally  fixed  by  the  contract  as  a 
ground  of  action.  The  case  Is  not  as  mani- 
fest where  the  party  who  solicited  the  for- 
bearance alleges  the  consent  of  the  other 
party  as  an  excuse  for  ncwperformance.  But 
in  such  a  case,  where  one  party  to  a  con- 
tract, before  the  time  for  performance  by  the 
other  party  has  arrived,  consents,  upon  his 
request,  to  extend  the  time  of  performance, 
he  must  be  presumed  to  know  that  the  other 
party  relies  upon  the  consent;  and  until  he 
gives  notice  of  withdrawal  he  has  no  Just 
right  to  consider  the  latter  in  default,  al- 
though meanwhile  the  contract  time  has 
elapsed.  We  think  the  prindple  of  equitable 
estoppel  applies  In  such  case.  See  Plerrepont 
T.  Barnard,  6  N.  Y.  279;  Hoadly  v.  McLaine, 
10  Bing.  482;  Leather-Gloth  Co.  v.  Hleron- 
imus,  I..  B.  10  Q.  B.  140;  Longfellow  v. 
Moore,  102  III.  289.  The  proof  offered  by  the 
Aefendants,  If  It  had  been  received,  would 
have  permitted  the  Inference  that  the  Muis-' 
Bion  of  the  defendants  to  peel  more  than  500 
cords  of-  bark  in  the  year  1886  was  owing  to> 


the  oral  arrangement,  'ImieTioKed.  which,  U 
it  did  not  amount  to  an  enforceable  contract, 
operated  nevertheless  to  excuse  the  alleged 
breach.  The  objection  that  a  sealed  contract 
can  only  be  changed  by  a  contract  of  equal 
solemnity  according  to  the  principle  of  the 
common  law  to  which  we  have  adverted  (as- 
suming that  the  principle  has  any  longer  any 
practical  existence,— see  McCreery  v.  Day, 
110  N.  T.  1,  23  N.  B.  198),  is  answered  by 
what  has  been  said  on  the  subject  of  waiver, 
which  applies  equally  to  sealed  and  unsealed 
contracts.  The  objection  that  the  modified 
agreement  was  conditional  Is  met  by  the 
offer  which,  by  fair  construction,  included  an 
offer  to  prove  that  the  proposed  limitation  of 
the  amount  of  bai^  to  be  peeled  was.  made 
satisfactory  to  Wakeley.  The  learned  coun- 
sel .for  the  plaintiff  criticises  the  offer  of 
proof  as  indefinite,  and  as  not,  in  some  re* 
spects,  conforming  to  the  defense  in  the  an- 
swer. The  plaintiff  is  not  in  a  position  to  in- 
sist upon  great  exactness  in  these  respects, 
in  vi&w  of  the  character  of  his  own  pleading, 
and  the  ground  upon  which  the  recovery  pro- 
ceeded. We  think  the  offer  fairly  disclosed 
the  substantial  matter  of  defense,  and,  aX4 
though  it  treated  the' modified  agreement  as 
a  binding  contract,  the  proof  offered,  though 
it  may  have  been  ineffectnal  to-  accomplish 
that  result,  would,  we  ttiink,  upon  the  case 
as  disclosed  by  the  recMd,  if  received,  have 
authorized  the  itaference  of  a  waiver  com- 
pletely executed.  The  Judgment  should  be 
reversed,  and  a  new  trial  granted.  AU  cob- 
cur.   Judgm^it  reversed. 

(147  N.  f .  SS3) 

PAESHLBT      T.      THIRD      METHODIST 

EPISCOPAL  CHURCH  OF  THE 

CITY  OP  BROOKLYN. 

(Court  of  Appeals  of  New  York^    Nov.  26, 

1895.) 

Unavthobized    Emplotmrst    or  Attobnbt— 

RATiriOATlON. 

In  an  action  b^  an  attorney  against  a 
church  society  for  services  in  prosecuting  before 
8  chnrch  tribunal  a  preacher,  it  appeared  that 
plaintiff  was  originally  employed  b;^  a  minority 
of  the  board  of  trustees,  acting  individnally. 
There  was  evidence  thatthe  board  subsequently 
agreed  to  pay  another  attorney  for  services 
gratuitously  performed,  with  the  understanding 
between  faim  and  the  board  as  individuals  that 
the  sum  so  paid  was  to  be  by  him  paid  on  plajri- 
tiff's  claim;  that  the  board  authorized  a.conltiirt- 
tee,  with  advice  of  coansel,  to  'investigate  ^th^ 
claim,  and  determine  whether  an^  sum  was. le- 
gally due,  and  ordered  it  paid  if  found  due; 
that  the  committee,  without  adyice  of  counsel, 
allowed  the  claim,  but  their  action  was  reject- 
ed by  the  board;  that  a  board  c<msistiuK  Of  the 
trustees,  stewards,,  class  leaders)  etc.,  by  reso- 
lution recognized  plaiijtiff's  services  as  in  the 
interest  of  the  church,  and  recommended  con-" 
tributions  for  payment  of  his  claim;-  that  de^ 
fendant  accepted;  the  benefit'  of  pl&mUf  ^  serv- 
ices by  dischotgiiig  the  preacher.  Bfld,  not  rat? 
tfication  by  the  Church,  as  a  civil'  corporation,  of 
l^aintifE'B  employment.  'Fetkhaih  and  Gray, 
JJ.,  dissenting.  .  '.   ;  :  ■  t: 

Appeal:  tnaa  city  court  ot  Brooklyn,  'gen- 
eral terQi.°v..   :3  :••■■■>'  •••>;. .■•3  ..■;.;    •     ■      ;;t 
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Action  by  Frank  B.  Parstder  against  the 
Third  Methodist  Bplscopal  Church  of  the 
City  of  Brooklyn  for  profeaslonal  eerrlces  and 
money  expended.  From  a  reversal  (24  N.  Y. 
Supp.  100)  by  the  general  term  of  a  Judg- 
ment for  plaintiff,  be  appeals.    Affirmed. 

I.  H.  Mnynard,  for  appellant  George  O. 
Reynolds,  for  respondent. 

FINCH,  J.  It  is  not  at  aU  certain  that  the 
trustees  of  the  church,  having  charge  of  Its 
temporalities,  and  representing  It  In  Its  cor- 
porate character,  hare  a  legal  right  to  con- 
tract a  debt  for  the  purpose  of  prosecuting 
before  a  church  tribunal  a  preacher  charged 
with  Immorality.  But,  waiving  any  consid- 
eration of  that  question,  and  assuming  for 
the  sake  of  the  argument  that  such  power 
exists,  it  still  seems  to  me  quite  certain  that 
the  general  term  were  right  in  holding  that 
the  corporate  body  never  became  bound  or 
liable  for  the  debt  There  is  na  room  for 
dispute  about  the  fiict  that  the  trustees,  act- 
ing officially,  never  employed  the  plaintiff 
or  authorized  his  expenditure^  A  minority  of 
the  board,  acting  only  as  Individuals,  and 
promising  merely  Individual  and  volontaiy 
aid,  alone  set  the  plaintiff  in  motion.  The 
trial  court  so  found, -and  planted  its  award 
of  judgment  wholly  upon  the  ground  of  ratifi- 
cation, and  it  is  upon  that  question  that  the 
courts  below  differed,  and  to  wlilch  our  at- 
tention is  requh«d. 

Two  main  and  principal  facts  are  relied  on 
by  the  appellant,  both  of  which  have  some 
peculiar  features.  There  came  a  time  when 
the  plaintiff  was  pressing  for  his  pay,  and 
the  church  corporation  was  al>out  to  sell  its 
property  to  the  bridge  company.  Counsel 
was,  of  course,  employed  to  conduct  the  nego- 
tiations and  manage  the  proper  transfer  of 
tide.  That  counsel  was  Judge  Groo,  who 
promised  to  act  without  compensation,  or,  at 
least  without  charge  for  his  time  and  serv- 
ices. Nevertheless,  the  trustees  passed  a  reso- 
lution to  pay  him,  first  $5,000,  and  later  $6,- 
000,  for  his  services  and  expenses  as  counsel. 
That  was  the  cotporate  action  on  its  face,  and 
there  was  no  other;  but  behind  it  stood  the 
motive  for  it  and  the  explanation  of  it  Be- 
tween the  trustees,  acting  individually,  and 
not  in  their  corporate  cliaracter,  and  their 
counsel,  there  was  an  imderstanding  that  the 
money  voted  to  Groo  should  be  by  him  ap- 
plied to  the  discliarge  of  plaintifTs  claim,  and 
$3,500  of  It  was  In  fact  so  applied.  Obvious- 
ly, there  was  here  an  attempt  to  do  indirect- 
ly what  it  was  supposed  could  not  be  done 
directly,  and  the  indirect  action  was  not  at 
all,  and  not  Intended  to  be,  of  a  corporate 
character.  That  was  carefully  avoided,  and 
meant  to  be  avoided,  and,  as  the  result  of 
what  was  done,  the  plaintiff  acquired,  not  a 
legal  right  against  the  corporation,  but  a 
moral  right  against  Judge  Groo,  founded  aa 
the  letter's  good  faith.  The  caucus  action  of 
the  individual  trustees  was  clearly  personal 


and  nonofflciaL  Landers  v.  Methodist  Church, 
114  N.  y.  620,  21  N.  E.  420.  As  such,  it  did 
not,  and  was  not  intended  to,  bind  the  church. 
It  recognized,  not  a  legal  obligation  of  the 
church  corporation,  but  a  moral  duty  of  Its 
members,  which  they  sought  to  perform 
through  the  agency  and  operaticm  of  an  en- 
tirely different  legal  obligation.  The  very 
form  and  manner  of  the  transaction  assumed 
that  the  plaintiff  had  no  legal  claim  against 
the  corporation;  that  It  had  no  right  to  pay 
him;  and  that  it  was  only  by  an  artifice,  and 
through  the  liberality  of  Judge  Groo,  that  the 
moral  duty  of  reimbursing  the  plaintiff  could 
be  performed.  The  trustees  had  sought  to 
obtain  fnnds  for  him  through  voluntary  aub^ 
scriptions.  They  had  recognized  that  no  cor-i 
porate  moneys  were  available  for  that  pur- 
pose, and,  failing  to  secure  a  voluntary  con- 
tribution, resorted  to  the  questionable  meas- 
ure of  paying  the  corporate  funds  to  Judge 
Groo  as  a  counsel  fee,  leaving  him,  out  of 
what  had  l>ecome  his  own  money,  to  do  jus- 
tice to  the  moral  claim  of  the  plaintiff.  What- 
ever else  may  be  said  about  the  transaction, 
it  la  very  certain  that  It  did  not  amount  to  a 
ratification  of  the  acts  of  Individoals,  and  a 
corporate  assumption  of  their  obligations. 

But  a  further  step  was  taken.  The  plain- 
tiff continued  to  press  for  reimbursement  out 
of  the  corxwrate  treasury,  evldentiy  insisting 
that  he  had  a  legal  claim  against  the  church, 
and  in  1882  the  board  of  trustees  passed 
two  resolutions.  One  of  them  appointed  a 
committee  to  examine  the  claim,  and  agree 
upon  the  sum.  If  any,  to  be  paid,  but  provid- 
ing that  the  committee  should  "confer  with 
and  act  under  the  advice  of"  the  attorney  of 
the  board.  The  second  resolution  authorized 
the  president  and  treasurer  of  the  board  to 
pay  plaintiff  the  sum,  if  any,  found  due.  by 
such  committee.  These  resolutions  admitted 
nothing,  acknowledged  nothing.  They  left 
the  question  of  the  corporate  liability  open 
to  the  decision  of  the  committee,  acting  un- 
der the  advice  of  counsel.  There  was  a  legal 
question  to  be  determined  arising  upon  and 
out  of  the  facts,  the  answer  to  which  would 
setUe  the  doubt  about  liability,  and  indicate 
what  was  the  corporate  duty.  To  meet  that 
emergency,  the  committee  were  authorized 
to  act  only  after  a  conference  with  and  un- 
der the  advice  of  the  counsel  of  the  board. 
This  was  a  vital  and  essential  condition  of 
the  committee's  authority,  without  obedience 
to  which  they  had  no  power  to  act  at  all. 
They  disregarded  that  condition,  completely 
Ignored  the  counsel,  neither  sought  nor  took 
his  advice,  and  made  a  report  In  favor  of  al- 
lowing plalntllTs  claim.  The  board,  however, 
refused  to  accept  the  report  &b  not  made  In 
accordance  with  the  condition  Imposed.  Here, 
again,  I  am  unable  to  see  proof  of  a  ratifica- 
tion. The  act  of  the  committee  never  bfe- 
came  the  act  of  the  board.  There  was  no 
original  authority  conferred  upon  them  to 
act  independently  of  the  advice  of  counsel; 
and  their  unauthorized  action  was  rejected. 
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and  not  conflrmed  by  the  board.  It  la  mg- 
geeted  tbat  the  resolatlons  admit  fhe  UablUly, 
but  question  only  the  amount.  I  cannot  ao 
read  them.  They  call  for  an  Investigation, 
guided  by  counsel,  as  to  whether  any  buqi  la 
due  at  all,  and  do  not  admit  an  obll^tlon  for 
any  amount. 

There  were  some  minor  facts  pressed  upon 
our  attention  as  involying  a  ratlflcatlan.  One 
of  them  was  12ie  resolution  of  the  official 
board  in  1888.  That  board  consisted  of  the 
trustees,  the  stewards,  the  class  leaders,  the 
Sunday  school  teachers,  and  the  local  preach- 
ers. It  had  Its  place  and  its  duties  in  the 
Methodist  order  and  discipline,  but  did  not 
represent,  and  could  not  legally  bind  the  cor- 
poration. What'lt  did  was  to  say  that  tb» 
plaintiff  acted  "In  the  interest  of  the  church," 
and  to  recommend  a  voluntary  contribution 
to  defray  the  expenses.  The  word  "church" 
was  here  used  in  its  broad  and  moral  sense, 
as  covering  the  Methodist  Church  generally 
in  its  religious  character  ana  aggregation, 
and  not  as  meaning  the  particular  corpora- 
tion. It  la  **the"  drnrch,  and  "the  M.  B. 
Ohurcti,"  and  not  the  specific  corporate  de- 
fendant; and  the  recommendation  Is  to  con- 
tribute  to  the  expenses,  and  not  to  the  de- 
fendant to  enable  it  to  pay. 

Our  attention  is  drawn  also  to  the  resolu- 
tion for  the  removal  of  MiUen  from  the  par- 
sonage, which  recites  his  su^ension  from  the 
ministry  upon  the  charges  presented  against 
him,  and  the  argument  is  that  the  defendant 
took  the  benefit  of  plaintiff's  services,  and  so 
must  i>ay  for  them.  Very  little  need  be  said 
about  that.  The  rule  only  applies  where  the 
party  is  free  to  take  them  or  not  Here  the 
defendant  did  not  take  them  at  all,  and 
simply  sought  to  remove  a  tenant  holding 
over  without  right 

The  order  of  the  general  term  should  be  af- 
firmed, and  judgment  absolute  be  rendered 
for  the  defendant,  with  costs.  All  concur, 
except  PEGKHAM  and  GRAY,  JJ.,  diasent- 
Ing.    Ordered  accordingly. 


(147  N.  Y.  456) 

M\OATT  et  «1.  v.  COB. 
(Court  of  Appeals  of  New  York.    Nov.  26, 1895.) 
Stake  Droisib  —  Pobbebbion    bt   Husband  or 
WwB's  Land— What  Conbtitutbs— Evi- 
dence— Ubbd— Covenants. 

1.  The  court  of  appeals  will  not  review  de- 
dsions  made  by  it  on  former  appeals  of  the 
same  case,  though  argruments  are  presented 
based  on  reason  and  justice  for  holding  to  the 
contraiT.- 

2.  Where  a  husband  and  wife  live  on  her 
land,  and  he  does  such  acts  merely  as  grow  out 
of  the  marital  relations,  and  which  must  exist 
in  every  case  where  a  husband  lives  with  bis 
wife  In  her  home  on  her  land,  he  does  not  have 
such  possession  as  will  constitute  a  covenant 
for  quiet  enjoyment  etc.,  contained  in  their  deed 
c'  such  land,  a  covenaat  by  him  running  with 
tile  land,  which  Innres  to  the  covenantee's  gran- 
tee.   Huight  and  Finch,  JJ.,  dissenting. 

3-  In   an    action    against   a   huHMmd   for 
v.42N.E.no.l — 2 


breach  of  covenant  of  warranty  and  for  quiet 
enjoyment,  contained  In  a  deed  by  him  and  his 
wife  to  her  real  estate,  made  while  he  resided 
on  it  with  his  family,  brought  by  the  cove- 
nantee's grantee,  the  vital  issue  was  whether 
defendant  had  possession  at  the  time  the  deed 
was  made,  so  that  such  covenant  was,  as  to 
him,  one  running  with  the  land.  Held,  that  It 
was  error  to  exclude  evidence  offered  by  de- 
fendant to  show  that  he  had  received  no  part  of 
the  consideration  expressed  in  the  deed,  though 
it  recited  that  the  consideration  was  ''to  them 
in  hand  paid."  Haight  and  Finch,  JJ.,  dissent- 
ing. 

4.  Where  a  covenant  is  in  fact  perBonal, 
and  does  not  run  with  land,  it  is  Immaterial 
that  it  Is  to  the  grantee,  "her  heirs  and  assigns." 

G.  In  an  action  agamst  a  husband  for  breach 
of  covenant  of  quiet  enjoyment  contained  in  a 
deed  by  him  and  his  wife  as  of  her  land,  the 
fact  that  the  wife  had  no  title  Is  Inunaterial 
when  determining  the  nature  and  character  of 
the  husband's  covenants. 

Appeal  from  supreme  court,  general  term. 
First  dejpartment. 

Action  by  Sarah  Matilda  Mygatt  and  oth- 
ers against  George  S.  Coe  for  breach  of  cov- 
enant From  a  judgment  of  the  general 
term  (31  N.  Y.  Supp.  1130)  affirming  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Joseph  EL  Choate,  for  appellant  Bdward 
M.  Grout,  for  respondents. 

O'BBIBN,  J.  The  persistence  of  thfr  par- 
ties to  this  litigation,  and  the  nature  of  the 
questions  Involved,  bring  it  here  for  the 
third  time  for  review.  The  fscts  and  the 
law  Involved  in  the  controvosy  have  been 
so  fully  spread  upon  the  records  of  the 
court  on  former  appeals,  first  in  the  Second 
division,  and  subsequently  here,  that  they 
are  all  quite  familiar,  and  require  but  a 
very  brief  statement  Mygatt  v.  Coe,  124 
N.  Y.  212,  26  N.  B.  611;  Id.,  142  N.  Y.  78,  86 
N.  E.  870.  The  action  was  to  recover  dam- 
ages for  an  alleged  breach  of  the  covenants 
of  warranty  and  quiet  enjoyment  contained 
In  a  deed  of  certain  real  estate  in  Brooklyn, 
made  on  the  12th  of  April,  1867,  by  the  de- 
fendant's wife,  since  deceased,  to  Nancy 
Fisher,  and  in  which  the  defendant  joined. 
It  contained  the  usual  covenants  of  wai> 
ranty  and  for  quiet  enjoyment  and  was  so 
drawn  as  to  appear  to  be  the  act  of  both 
husband  and  wife.  About  two  years  after- 
wards, the  grantee,  Mrs.  Fisher,  mortgaged 
the  premises  to  the  plaintiffs,  to  secure  the 
payment  of  a  loan  of  $15,000.  This  mort- 
gage was  subsequently  foreclosed,  and 
plaintiffs  took  the  deed  upon  the  sale,  and 
it  is  conceded  that  there  was  an  eviction, 
there  bring  no  dispute  about  the  fact  that 
neither  the  defendant  nor  his  wife  had  any 
title  to  the  property  at  the  time  of  the  ««• 
veyance.  The  deed,  however,  was  given  In 
good  faith,  in  the  belief  on  their  part  that 
the  title  waa  good.  The  diefendants  wife, 
Almim  S.  Coe,  purchased  the  property  July 
15,  1858,  for  a  valuable  consideration,  and 
took  the  deed  in  her  own  name,  trom  a 
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party  then  In  posseBsIon,  as  she  supposed, 
under  good  title.  She  Immediately  went  In- 
to possession,  and,  with  her  husband,  lived 
In  the  house  until  the  conveyance  to  Nancy 
Fisher,  who  also  went  into  possession,  and 
conveyed  the  same,  subject  to  the  plaintiffs' 
mortgage;  and  her  remote  grantee,  one 
Leavitt,  was  ejected  by  a  Judgment  of  the 
court,  November  30,  1878,  which  adjudged 
that,  at  the  time  of  the  deed  of  defendant 
and  his  wife  to  Mrs.  Fisher,  title  paramount 
was  In  the  heirs  of  one  HowelL  The  case 
had  always  involved  In  it  a  narrow  ques- 
tion of  law,  depending  on  a  narrow  question 
of  fact,  and  the  difficulty  has  been,  first,  to 
determine  the  nature  and  character  of  the 
proofs  necessary  to  establish  the  fact,  and 
then  to  apply  the  law  to  a  case  resting  upon 
some  peculiar  features. 

There  is  no  question  about  the  fact  that 
as  to  Mrs.  Coe,  the  defendant's  wife,  the 
-covenants  were  broken.  The  sole  question 
is  in  regard  to  the  liability  of  the  defendant 
<her  husband)  also,  since  be  Joined  In  and 
qiade  himself  a  party  to  the  deed.  The 
-deed  which  Mrs.  Coe  supposed  gave  her 
good  title,  and  under  which  she  went  into 
possession,  ran  to  her  alone,  and  under  the 
habendum  clause  she  was  to  have  and  to 
hold  the  estate  granted  for  her  sole  and  sep- 
arate use,  the  same  as  If  she  was  unmar- 
ried, free  from  all  control  or  power  of  dis- 
position In  her  husband.  When  she  con- 
veyed the  estate  so  held  by  her,  the  hus- 
band, as  we  have  seen.  Joined  in  the  deed; 
and  the  question,  in  its  broadest  sense,  is 
whether  this  subjects  him  to  liability  by 
reasmi  of  the  fallare  of  the  title  which  his 
wife  assumed  and  covenanted  that  she  hod 
and  could  convey.  If  this  was  a  mere  per- 
sonal covenant  only,  running  to  the  imme- 
diate grantee,  and  enforceable  by  him 
alone,  and  not  a  covenant  that  attached  to 
and  ran  with  the  land,  passing  by  the  suc- 
cessive deeds  to  the  plaintiffs  with  the 
land,  then  It  is  admitted  that  the  action 
cannot  be  maintained,  since  It  Is  not  clalm- 
-ed  that  the  plaintiffs  have  any  assignment 
-of  it,  otherwise  than  through  their  deed. 
It  must  be  regarded  as  the  law  of  this  case 
that  privity  of  estate  is  essential  to  carry 
covenants  of  warranty  and  quiet  enjoy- 
ment to  subsequent  grantees  in'  order  to 
support  a  right  of  action  by  them  against 
the  original  covenantor,  when  there  1b  an 
eviction  by  paramount  title.  It  was  so  held 
by  a  majority  of  the  Second  division  when 
the  case  was  there,  and  we  felt  constrained, 
when  the  case  was  here,  to  follow  that  doc- 
trine. 142  N.  Y.  82,  38  N.  E.  870.  The  or- 
igin of  that  rule,  the  reasons  upon  which  it 
rests,  and  its  force  as  a  recognized  legal 
principle,  are  all  elaborately  discussed  in 
the  opinions  on  the  former  appeals,  and  It 
-can  serve  no  useful  purpose  to  resume  the 
discussion.  The  dissenting  opinion  of  Judge 
Bradley,  who  spoke  for  the  minority  on  the 


first  appeal,  is  a  clear  and  forcible  argu- 
ment In  support  of  the  view  that  any  cove- 
nant made  by  a  stranger  to  the  title,  but 
for  the  benefit  of  the  land,  which  relates  to 
the  .estate,  and  tends  to  enhance  Its  value, 
attaches  to  the  land  as  a  part  of  the  estate, 
and  passes  by  the  grant  The  distinction 
between  personal  covenants  In  deeds  and 
those  which  run  with  the  land  was  made  at 
a  time  when,  by  the  common  law,  choses  in 
action  were  not  assignable;  and  this  cir- 
cumstance, doubtless,  was  an  element  In 
the  process  of  reasoning  through  which  the 
rule  was  established.  Since  choses  In  ac- 
tion are  now  assignable,  It  may  well  be 
doubted  whether  the  reason  of  the  rule  stlU 
eidsts  in  all  Its  force.  When  a  person  who 
is  a  stranger  to  the  title  consents  to  be- 
come a  party  to  the  conveyance  for  the  ben- 
efit of  the  land,  and  in  order  to  enhance  the 
value  of  the  estate  conveyed,  it  Is  not  diffi- 
cult to  suggest  arguments,  based  upon  rear 
son  and  Justice,  for  holding  him  to  his  stip- 
ulation In  favor  of  a  remote  as  well  as  an 
Immediate  grantee.  But  the  law  for  this 
case,  at  least,  seems  to  be  settled  otherwise, 
and,  doubtless,  according  to  the  weight  of 
authority;  so  that.  In  the  language  of  Judge 
Finch,  when  the  case  was  here  before: 
"Reserving  freedom  of  thought  and  action, 
when  the  case  becomes  a  precedent  only, 
we  must  here  and  now,  In  the  same  action, 
between  the  same  parties,  accept  without 
criticism  what  has  been  decided."  Another 
point  has  also  been  settled  upon  the  former 
appeals,  and  that  Is  that  legal  possession  of 
land,  though  the  lowest  Interest  or  title  that 
a  person  can  have,  Is  an  estate  therein,  cap- 
able of  being  conveyed,  and,  when  con- 
veyed, creates  a  sufficient  privity  of  estate 
between  grantor  and  grantee  to  carry  the 
covenants  of  warranty  and  quiet  enjoy- 
ment through  successive  conveyances  to  a 
remote  grantee.  142  N.  Y.  78,  36  N.  B.  870. 
The  trial  court  has  found  as  a  fact  that  the 
defendant  was  In  possession  at  the  time  of 
the  conveyance,  and  the  case  is  thus  nar- 
rowed to  the  Inquiry  whether  that  finding 
Is  supported  by  evidence. 

There  Is  really  no  evidence  from  which  that 
fact  could  have  been  found,  unless  such  acts 
as  grow  out  of  the  marital  relations,  and 
which  must  exist  In  every  case  where  a  hus- 
band lives  with  his  wife  In  her  house  or  up- 
on her  land,  are  to  be  deemed  sufficient  It 
was  shown  that  the  defendant  lived  in  the 
house  with  his  family;  that  he  paid,  while 
there,  some  small  bills  for  repairs; .  that  on 
one  occasion  the  taxes  on  the  property  and 
the  defendant's  personal  taxes  were  i>aid  in 
one  payment,  but  by  whom  did  not  appear. 
The  defendant  denied  that  he  had  any  right 
to  or  Interest  In  the  property  of  any  kind 
whatever.  If  It  is  to  be  held  that,  upon  this 
state  of  facta,  the  defendant  had  the  legal 
possession  of  the  property,  and  so  an  estate 
in.lt,  that  result  must  follow  in  eveiy  case 


Digitized  by 


Google 


N.  Y.) 


MTGATT  9.  COE. 


19 


where  husband  and  wife  lire  together  on  the 
wife's  real  estate.  The  presumption  Is  that 
the  legal  possession  follows  the  ownership  of 
the  land.  Hence,  It  was  necessary  to  show 
that  the  wife,  by  some  act  or  agreement  on 
her  imrt,  express  or  implied,  had  surrendered 
to  the  husband  some  Interest  in  the  property 
or  dominion  over  it  which  necessarily  took 
from  her  at  least  some  right  or  Incident  ordi- 
narily pertaining  to  the  absolute  ownership 
of  real  estate.  The  husband  could  acquire  no 
estate  capable  of  sale  or  conveyance,  not 
even  the  lowest  known  to  the  law,  without 
abridging  to  the  same  extent  that  of  the  wife. 
Whatever  interest  he  gained  she  must  have 
lost.  The  legal  possession  of  land  which  Is 
sufficient  to  carry  the  covenants  upon  a  con- 
veyance  must  be  a  right  or  Interest  in  the  na- 
ture of  property,  valid,  at  all  events,  against 
all  extraneous  intrusion,  and  capable  of  the 
same  kind  of  transfer  and  devolution  as  other 
property.  It  Is  difficult  to  conceive  how  two 
persons  can  have  such  a  possession  of  the 
same  thing  at  the  same  time.  The  wife  In 
this  case  certainly  acquired  such  a  possession 
upon  the  conveyance  to  her,  and  there  was 
no  evidence  to  warrant  the  conclusion  that 
she  had  In  any  way  transferred  it  to  the  hus- 
band. Stanley  v.  Bank,  U5  N.  Y.  124,  22  N. 
E.  29;  Bank  v.  Guenther,  123  N.  Y.  569,  25 
N.  E.  086:  Bunker  v.  Band,  19  Wis.  254; 
Swift  V.  Aj^es,  33  Wis.  230;  Redfleld  v.  Rail- 
road C!o.,  25  Barb.  54;  Beddoe's  Ex'rs  v. 
Wadsworth,  21  Wend.  124.  All  that  was  de- 
cided in  the  case  of  Alexander  v.  Hard,  64  N. 
Y.  ,228,  was  that  certain  facts  were  shown 
which  were  competent  to  submit  to  the  Jury 
on  the  Question  whether  the  wife  had  In 
foet  put  the  husband  In  possession.  They 
were  stated  by  the  court  in  the  opinion  as 
follows:  *'It  appeared  in  evidence  that  the 
plalntifC  had  built  the  house  on  his  wife's 
farm;  that  he  moved  his  family  Into  It,  con- 
sisting of  his  wife  and  several  children,  and 
had  lived  there  with  his  family  for  six  years^ 
during  which  time  he  testified,  without  ob- 
jection, that  he  had  been  In  possession  of  the 
house,  and  had  control  of  It  It  further  ap- 
peared that  he  operated  the  farm  In  his  own 
name,  owned  the  stock  upon  It,  cultivated  It, 
and  provided  for  his  family.  We  think,  from 
these  facts,  that  the  Jury  might  well  have  In- 
ferred that  bis  wife  had  put  him  in  posses- 
sion of  the  farm,  tind  consented  to  his  build- 
ing upon  and  occupying  and  cultivating  it  In 
his  own  name,  and  on  his  own  account,  for 
the  support  of  himself  and  the  family."  It 
is  scarcely  necessary  to  say  that  there  was 
no  evidence  In  this  case  of  such  a  character. 
So  we  think  that  there  was  no  evidence  to 
sustain  a  finding  of  any  such  possession  in 
the  husband  as  to  carry  to  the  phiintlffs  the 
covenants  of  warranty  and  quiet  enjoyment. 
There  Is  another  question  In  the  case  which 
may  arise  upon  a  new  trial,  and  should  there- 
fore be  noticed.  The  defendant  was  a  wit- 
ness in  his  own  behalf,  and  his  counsel  pro- 


pounded to  him  the  question  whether  he  had 
received  any  i)art  of  the  consideration  eix- 
pressed  hi  the  deed  which  contained  the  cov- 
enant, and,  if  80,  what  part.  This  question 
was  objected  to  by  the  plalntltts'  counsel,  on 
the  ground  that  the  consideration  is  express- 
ed in  the  deed.  The  court  sustained  the  ob- 
jection, and  the  defendant's  counsel  excepted. 
This  question  was  not  admissible  to  vary  or 
contradict  the  terms  or  legal  effect  of  the 
deed  or  the  covenants,  or  on  the  question  of 
damages.  Whatever  answer  -  was  given  it 
could  not  affect  the  validity  of  the  deed  or 
the  legal  etfect  of  the  covenant.  It  would 
still  remain  his  deed  and  liis  covenant,  sup- 
ported by  a  sufficient  consideration,  and  bind- 
ing upon  him  according  to  Its  nature  and  le- 
gal elTect  The  question,  and  the  only  ques- 
tion, was  whether  the  covenant  ran  with  the 
land,  and  that  turned  upon  the  vital  Issue 
of  possession  In  the  defendant  at  the  time  it 
was  made,— en  Independent  fact,  not  at  all 
governed  by  the  terms  of  the  conveyance. 
Tills  issue  the  court  determined  In  favor  of 
the  plaintiffs,  and  the  exclusion  of  any  mate- 
rial or  competent  evidence  offered  by  the  de- 
fendant on  that  issue  must  be  regarded  as  er- 
ror. We  think  the  question  was  competent, 
since  It  had  or  might  have  had  some  bearing 
upon  the  Issue  of  possession.  The  plaintiffs 
had  the  right  to  show,  and  did  show,  all  the 
acts  and  dealings  of  the  defendant  In  regard 
to  the  property;  and  It  is  just  as  clear  that 
the  defendant  could  explain  or  contradict 
snch  testimony.  It  would  have  been  compe- 
tent for  either  party  on  such  an  Issue  to  show 
that  the  defendant  received  the  rents  and 
profits  of  the  property  during  the  time  that 
the  title  stood  in  his  wife's  name,  or  the  con- 
trary, as  the  fact  might  be.  So,  also,  It  was 
competent  for  the  plaintiffs  to  prove,  If  they 
could,  that  the  defendant  received  the  consid- 
eration, or  some  part  of  it,  upon  a  sale  of  the 
house,  since  that  fact  would  have  some  bear- 
ing upon  his  relations  to  the  property.  If, 
for  example,  he  had  received  the  considera- 
tion of  $18,500,  expressed  in  the  deed,  or 
some  part  of  It,  the  presumption  would  be 
that  he  received  It  In  virtue  of  some  right 
to  it  or  some  interest  or  estate  in  the  land, 
legal  or  equitable:  and  this  fact  the  plain- 
tiffs were  permitted  to  prove  by  the  recitals 
of  the  deed.  The  true  meaning  and  effect  of 
the  ruling  of  the  learned  trial  judge  was  that 
the  receipt  by  the  defendant  of  the  considera- 
tion, or  some  part  of  it,  upon  the  sale,  was 
conclusively  established  by  the  recitals  in  the 
deed;  and  it  was  not  open  to  the  defendant 
to  contradict  these  recitals  by  showing  that 
the  fact  was  otherwise.  The  question  was 
not  whether  there  was  hi  fact  a  consideration 
for  the  conveyance,  but  who  received  that 
consideration?  and  that  inquiry  was  open  to 
the  defendant,  not  for  the  purpose  of  affecttng 
the  validity  or  construction  of  the  deed,  but 
simply  because  It  threw  some  light  upon  the 
Issue  of  possession,  which  was  ooIlateraUy 
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Involved  in  the  case.  The  deed  or  Its  recitals 
could  not  conclude  either  party  as  to  any 
fact  bearing  upon  the  question  of  legal  pos- 
session at  the  time  that  the  covenant  was 
made.  That  being  an  issue  entirely  outside 
and  independent  of  the  terms  of  the  deed, 
any  fact  bearing  upon  it  was  open  to  all  com- 
petent proof,  though  there  might  be  a  recital 
In  regard  to  this  fact  one  way  or  the  other 
in  the  deed  itself.  A.  deed  is  not  conclusive 
evidence  of  evety  fact  recited  in  it,  and  this 
Is  especially  true  when  that  fftct  becomes  ma- 
terial upon  some  issue  or  question  merely 
collateral  or  incidental  to  the  deed.  The  truth 
in  such  cases  may  be  shown  without  any  vio- 
lation of  the  rale  which  excludes  parol  proof 
to  contradict  or  vary  the  terms  or  legal  ef- 
fect of  a  written  instrument.  The  writing 
was  never  intended  to  embody  or  be  evidence 
of  the  fact  of  possession  hi  any  one  when 
the  covenant  was  made,  nor  of  any  fact  In> 
volved  in  or  bearing  npon  that  question.  Cer- 
tainly, It  was  not  conclusive  evidence.  The 
proof  offered  did  not  tend  in  any  just  sense 
to  contradict  or  vary  any  right  or  liability 
depending  upon  the  terms  of  the  instrument, 
but  it  had  a  bearing  upon  another  and  in- 
dependent fact,  to  which  the  deed  was  col- 
lateral. Wheeler  v.  BUlings,  38  N.  Y.  2(53; 
Van  Brunt  v.  Day,  81  N.  Y.  251,'  Condit  v. 
Cowdrey,  123  N.  Y.  463.  25  N.  B.  946;  1 
QreenL  Ev.  §  87;  7  Am.  &  Eng.  Enc.  Law, 
p.  95,  art.  92;  McCrea  v.  Purmort,  16  Wend. 
460;  Baird  v.  Baird.  145  N.  Y.  659,  40'  N.  B. 
222.  It  was  upon  that  fact  that  the  nature 
and  duration  of  the  covenant,  whether  per- 
sonal or  attaching  to  the  land,  depended. 
The  writing  was  never  intended  to  be  the  re- 
pository of  it,  or  of  any  subordinate  fact  re- 
lating to  the  Inquiiy,  and  the  defendant 
might  prove  it  outside  of  the  deed. 

We  do  not  think  that  the  fact  that  the  cov- 
enant in  question  ran  to  the  grantee,  "her 
heirs  and  assigns,"  is  material.  Whatever  con- 
fusion may  exist  in  the  cafees  with  reference 
to  theuse  of  these  words.  It  is  clear  that  they 
cannot  dispense  with  some  privity  of  estate 
in  order  to  carry  the  covenant  with  the  land; 
and  it  has  never  been  held  that  a  covenant 
which,  in  Its  nature  or  otherwise.  Is  personal, 
is  made  to  run  with  the  land  by  the  mere  em- 
ployment of  these  words.  Rawle,  Gov.  ${  2, 
203;  Norcross  v.  James,  140  Mass.  18S,  2  N. 
B.  946;  Dart,  Vend.  (5th  Ed.)  777,  778;  Sugd. 
Vend.  677,  678;  Hurd  v.  Curtis,  19  Pick.  459; 
Jacques  v.  Short,  20  Barb.  269;  Andrews  v. 
Appel,  22  Hun,  430;  Clark  v.  Devoe,  124  N. 
Y.  120,  26  N.  E.  275;  Dexter  ▼.  Beard,  130 
N.  Y.  &»,  29  N.  E.  983;  Mygatt  v.  Coe,  142 
N.  Y.  78,  36  N.  B.  870. 

The  circumstance  that  the  wife  had  no  title 
when  she  conveyed  has  no  force  when  de- 
termining the  nature  and  character  of  the 
covenants.  That  question  must  be  determined 
as  if  she  bad. 

The  Judgment  should  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event. 


HATGHT.  J.  (dissenting).  On  the  Vith  day 
of  July,  1858,  one  Ebenezer  L.  Roberts  con- 
veyed to  Almira  S.  Coe,  the  wife  of  the  de- 
fendant^ the  premlsela  in  question.  They  were 
thereafter  occupied  by  Mrs.  Coe  and  the  de- 
fendant as  a  family  residence  until  1867,  at 
which  time  they  both  executed  a  deed  purport- 
ing  to  convey  the  same  to  Nancy  Fisher.  The 
deed  contained  full  covenants,  including  that 
of  warranty,  with  an  acknowledgment  of  the 
receipt  of  the  consideration  to  them  in  hand 
paid.  Possession  was  thereupon  surrendered 
to  Nancy  Fisher,  who  thereafter  executed  and 
delivered  to  the  plaintiffs  a  bond  and  mort- 
gage to  secure  a  loan  of  $15,000.  The  premises 
were  subseqnently  conveyed  to  Fuller,  and 
then  to  Leavttt  In  1878  the  Leavltts  were 
ejected  by  a  Judgment  of  the  court,  at  the 
instance  of  parties  claiming  to  be  heirs  of  one 
Ephralm  H.  Howell,  by  title  paramount  to 
that  of  Roberts,  the  grantor  of  Mrs.  Coe,  which 
Judgment  was  affirmed  by  this  court.  Dun- 
ning V.  Leavitt,  85  N.  Y.  30.  The  plalntUC* 
then  foredosed  their  mortgage,  and,  upon  the 
sale,  bid  in  the  premises  for  a  sum  less  than 
the  amount  owing  to  them,  and  a  deficiency 
judgment  tor  $2,000  was  entered,  which  has 
never  been  paid.  In  November,  ISSl,  the 
plaintiffs  obtained  an  order  opening  the  judg- 
ment in  ejectment,  and  permitting  them  to  be 
added  as  parties  defendant  Upon  the  trial, 
judgment  went  against  them,  which  was  sub- 
sequentiy  affirmed  in  this  court.  HoweD  v. 
Leavitt,  95  N.  Y.  617,  This  action  was  then 
brought  against  the  defendant  for  breach  at 
the  covenant  embraced  in  the  deed  of  quiet 
enjoyment  and  of  warranty,  Mrs.  Coe  having 
in  the  meantime  died.  The  plaintiff  recover- 
ed upon  the  trial,  and  the  judgment  came  to 
this  court  for  review.  It  was  heard  by  the 
Second  division,  and  reported  in  124  N.  Y. 
213,  26  N.  B.  611.  The  main  question  there 
considered  was  whether  the  defendant's  cov- 
enants of  warranty  and  quiet  enjoyment  ran 
with  the  land,  and  were  available  by  a  subse- 
quent grantee.  It  was  held  by  a  majority  of 
the  court  that,  the  defendant  being  a  stranger 
to  the  fee,  his  covenants  did  not  run  with  the 
land,  and  a  new  trial  was  ordered.  Upon  the 
retrial,  judgment  was  entered  for  the  defend- 
ant, but  upon  the  findings  of  fact  that  at  the 
time  of  making  the  conveyance  the  defendant 
was  In  possession  of  the  property,  consisting  of 
a  plot  of  land,  with  a  dwcUiug  house  thereon, 
being  there  domiciled  and  residing  with  his 
family,  and  that  upon  the  execution  and  deliv- 
ery of  the  deed  the  defendant  moved  out  of 
the  premises,  and  surrendered  them  to  the 
grantee,  who  thereupon  went  into  possession 
of  the  same.  Upon  the  second  review  in  this 
court,  these  findings  were  considered  in  con- 
nection with  the  acknowledgment  in  the  deed 
that  the  consideration  was  "to  them  in  hand 
paid,"  being  both  the  defendant  and  his  wife, 
together  with  the  provision  in  the  covenant 
nmning  to  "heirs  and  assigns."  It  was  then 
determined  that  the  defendant,  being  in  pos- 
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session  of  the  land,  bad  an  estate  wblcb  he 
could  convey ;  and  baying  transferred  the  same 
with  the  covenants  named  to  a  grantee,  bis 
beirs  or  assigns,  and  receiving  some  part  of 
the  \fhole  of  the  consideration,  the  covenant 
would  be  deemed  to  run  with  the  land.  An- 
other trial  was  had,  resulting  in  a  Judgment  for 
the  plalntifr.  The  facts  as  now  found  areas 
follows:  "Prior  to  the  said  conveyance,  the  de- 
fendant had  incurred  and  paid  charges  for 
maintaining  said  premises  and  Iceeping  the 
same  In  repair;  that  he  had  also  paid  the  taxes 
thereon  in  the  years  1864  and  1865;  that,  at  the 
time  of  the  said  convejrance,  be  was  in  control 
and  had  dominion  over  the  said  premises,  and 
exercised  acts  of  control  and  dominion;  that 
at  the  time  of  the  said  conveyance,  the  said 
Almiia  S.  Ckie  resided  <m  said  premises  with 
her  husband,  the  defendant,  as  a  member  of 
his  family;  that,  when  the  said  conveyance 
was  so  made  tmd  delivered,  the  defendant  was 
in  possession  of  the  said  real  property,  con- 
sisting of  a  plot  of  land,  with  a  dwelling  house 
thereon,  being  there  domiciled  and  residing 
with  bis  family;  that,  upon  the  execution  and 
delivery  of  the  said  conveyance,  the  defendant 
moved  out  of  the  said  premises,  and  surrender- 
ed the  same  to  the  said  grantee,  who  there- 
upon went  into  the  possession  thereof."  It  is 
thus  apparent  that,  upon  the  law  as  hereto- 
fore determined  by  this  court,  the  judgment 
now  entered  must  stand  If  these  findings  are 
sustained.  Exceptions  have  been  filed  which 
call  them  in  question,  and  require  us  to  de- 
termine whether  there  Is  ahy  evidence  to  sus- 
tain them.  Several  witnesses  testified  that 
they  were  acquainted  with  the  defendant,  and 
that  he  lived  on  the  premises  in  question  with 
his  wife  and  family  for  a  nnmber  of  years; 
that,  when  he  moved  out,  Mrs.  Fisher  moved 
in.  Other  witnesses  testified  that  the  defend- 
ant ordered  and  paid  for  plumbing  In  the 
bouse  and  repairs  thereon  from  time  to  time; 
that  he  paid  the  taxes  during  the  years  1864 
and  1865;  and  exercised  control  and  dominion 
over  the  premises.  This  is,  in  substance,  the 
evidence,  and  it  is  not  controverted.  Does  It 
sustain  the  findings,  and  establish  such  a  pos- 
session as  amoimts  to  some  privity,  of  estate? 
We  confess  that  the  question  presented  is  a 
close  one,  and  may  not  be  free  from  doubt 

At  common  law  there  could  be  no  ques- 
tion but  that  the  defendant  would  be  liable 
upon  his  covenants:  for  in  the  real  proper- 
ty of  the  wife  the  husband  had  an  estate 
during  coverture,  and  also  during  his  life,  if 
there  was  issue  of  the  marriage.  Knapp  v. 
Smith,  27  N.  Y.  277.  Under  the  married 
women's  acts  of  1848  and  1849,  the  wife  took 
absolute  title  to  her  real  property  as  though 
she  were  unmarried,  and  no  estate  vested  in 
the  husband  during  coverture.  He  still  may 
bafe,  however,  an  estate  during  life  if  there 
be  a  child  of  the  marriage  bom  alive,  but 
this  may  be  cut  off  by  a  conveyance  by  the 
wife  during  her  lifetime.  The  husband  still 
remains  the  head  of  the  family,  in  duty 


bound  to  support  hla  wife  and  children,  and 
furnish  them  a  suitable  home  or  house  in 
which  to  reside.  He  may,  with  the  consent 
of  his  wife,  live  upon  the  premises  owned  by 
her;  he  may  work  the  farm,  raise  crops 
thereon,  may  own,  care  for,  and  raise  cat- 
tle, and  build  a  house  thereon;  and,  where 
this  is  done  with  the  consent  of  the  wife,  it 
may  be  inferred  that  be  has  been  put  into 
possession  by  her,  and,  being  in  possession, 
could  maintain  an  action  for  trespass.  Alex- 
ander y.  Hard,  64  N.  Y.  22a  Where  a  par- 
ty enters  on  woodland,  and  cuts  wood,  and 
does  other  acts  thereon  as  owner,  he  there- 
by becomes  seised  of  the  laud  as  against 
every  one  but  the  true  owner,  though  liis 
acts  do  not  constitute  the  diaseisin  of  such 
owner;  and,  if  he  conveys  by  deed,  bis 
possessory  title  passes  to  his  grantee,  and 
his  covenant  of  warranty  would  run  with 
the  land,  and  he  becomes  answerable  thwe- 
on  to  his  grantee's  assignee  if  ousted  by  the 
tme  owner.  Slater  v.  Bawson,  6  Mete. 
(Mass.)  439.  Possession  of  lands  means  a 
Xootbold,  an  actual  entry,  a  possession  in 
fact,  a  standing  upon  it,  an  occupation  of  it. 
Churchill  V.  Onderdonk.  59  N.  T.  134-130. 
It  Is  denoted  by  the  exercise  of  acts  of  do-' 
minion  over  it,  in  making  the  ordinary  use' 
of  and  taking  the  ordinary  profits  from  it, 
caring  for  it,  having  it  In  one's  power  and 
under  his  control.  Brown  y.  Yolkening,  64 
N.  Y.  80;  WUllams  v.  Buchanan,  1  Ired.  535- 
540.  Sole  and  exclusive  possession  we  do  not 
understand  to  be  necessary.  Privity  of  es- 
tate may  exist  where  the  possession  is  Joint. 
The  defendant  may  have  had  a  Joint  pos- 
session with  his  wife,  and  this  has  some  sup- 
port in  the  fact  that  they  Joined  together 
in  the  covenants  providing  that  they  shall 
extend  to  the  heirs  and  assigns  of  the  gran- 
tee; thus  apparently  intending  that  it  should 
run  with  the  land.  Mygatt  y.  Coe,  142  N.  T. 
78-S7,  36  N.  B.  870.  Some  criticism  was 
made  by  the  counsel  for  the  appellant  in 
reference  to  the  language  used  in  that  opin- 
ion, as  to  the  effect  of  the  words  "heirs  and 
assigns,"— that,  If  there  was  privity  of  es- 
tate, the  covenants  would  run  with  the  land 
without  the  words,  and  that  their  use  in 
this  connection  was  mere  surplusage.  This 
may  be  so;  still  the  fact  exists  that  they 
were  used,  and,  being  used,  tend  to  make 
more  clear  and  certain  the  meaning  and  in- 
tention of  the  covenantors.  The  defendant, 
doubtless,  supposed  tliat  his  wife  had  title 
to  the  premises.  It  turned  out,  however,  that 
she  had  only  a  color  of  title.  Howell  y.  Lea- 
yitt,  supra.  The  only  estate  she  in  fact 
had  was  that  of  possession,  and  this  she  had 
with  her  husband.  Upon  the  whole  case, 
from  the  facts  that  he  lived  on  the  premises 
with  his  wife  and  family,  that  he  exercised 
control  and  managemetat  thereof,  ordered  and 
paid  for  the  plumbing  and  repairs,  paid  the 
taxes,  Joined  in  the  deed  and  the  covenants 
running  to  the  heirs  and  assigns  of  the  grae- 
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tee,  and  received  some  part  of  the  consldei*- 
tion,  we  are  Inclined  to  tbe  view  tbat  we 
cannot  aay.  aa  a  matter  of  law,  tbat  the 
flndlngB  are  wholly  without  evidence  to  biw- 
taln  them,  and  that  the  defendant  Intended 
Us  deed  to  be  an  Idle  ceremony,  of  no  force 
and  effect  It  would  rather  seem  that  he 
then  thought  he  had  some  Interest  or  estate 
that  he  could  convey. 

An  exception  was  taken  by  the  defendant 
to  the  exclusion  of  the  evidence  offered  by 
him  to  the  effect  that  he  received  no  part 
of  the  consideration  expressed  in  the  deed. 
In  this,  we  think,  there  was  no  error.  Tbe 
deed  was  an  executed  instrument,  under 
seal.  It  was,  doubtless,  competent  for  him 
to  shbw  that  the  consideration  was  less  or 
different  from  the  amount  recited,  or  to  oth- 
erwise explain  it;  but  he  was  estopped  from 
showing  tbat  it  was  executed  without  any 
consideration,  for  the  purpose  of  invalidating 
the  instrument.  Ttie  covenants  In  a  deed 
are  material  parts  thereof,  and,  if  they  are 
dependent  on  consideration,  the  effect  of  the 
evidence  offered  would  be  to  invalidate  them. 
This  cannot  be  done  by  parol  evidence.  To 
permit  It  would  be  to  deprive  subsequent 
grantees  of  rights  acquired  In  good  faith, 
relying  upon  the  covenants  of  the  grantor, 
and  his  acknowledgment  of  having  received 
a  good  consideration  therefor.  McCrea  v. 
Purmort,  16  Wend.  400;  Stackpole  v.  Bob- 
bins, 47  Barb.  212-219,  affirmed  48  N.  X. 
665;  Hebbard  v.  Haughian,  70  N.  T.  54-69. 

We  have  thus  far  considered  the  case  upon 
the  assumption  that  privity  of  estate  Is  es- 
sential Id  order  to  cause  the  covenants  to 
run  with  tbe  land,  and  we  do  not  now  in- 
tend to  question  tbe  correctness  of  tbe  de- 
termination of  tbe  Second  division  to  the 
extent  that  the  covenants  of  a  stranger  to 
the  fee  made  without  consideration  do  not 
ran  with  the  land.  While  conceding  this, 
we  are  unwilling  to  hold  that  an  agreement 
may  not  be.  made,  even  by  a  stranger,  based 
upon  proper  consideration,  to  warrant  and 
defend  the  title  of  the  grantee  and  those 
that  shall  follow  him.  In  many  of  our  cities, 
searching  and  guarantying  companies  have 
been  organized  for  this  very  purpose.  Such 
companies  are  strangers  to  the  title,  and 
have  no  privity  of  estate,  but,  for  a  consid- 
eration, they  undertake  to  defend  the  title; 
and  we  know  of  no  reason,  either  in  law  or 
morals,  why  they  may  not  Intentionally  make 
their  guaranty  run  with  the  land.  In  the 
case  under  consideration,  as  we  have  seen, 
the  defendant  executed  the  covenants  In 
question,  expressly  providing  that  they 
should  run  to  "heirs  or  assigns,"  thus  In- 
tending them  to  run  with  the  land.  The 
covenants  were  made  upon  proper  consider- 
ation, the  receipt  of  which  is  acknowledged 
by  him.  We  think,  therefore,  that  it  Is  but 
Just  that  he  carry  out  tbe  provisions  of  his 
contract 

Tbe  other  questions  discussed  have  already 


been  considered  In  th«  former  decisions  of 
this  court  The  Judgment  should  be  af- 
firmed, with  costs. 

ANDBEWS,  a  J.,  and  FBCKHAM  and 
OBAY,  JJn  concur  with  O'BBIEN,  J.,  for 
reversaL  HAIGHT,  J.,  reads  dissenting 
opinion,  and  FINCH,  J.,  concurs  with  opin- 
ion.   BABTLBTT,  J„  concurs  la  result 

Judgment  reversed. 


047  N.  T.  «4> 

BOHUTLER  v.  CURTIS  et  aL  > 
(Court  of  Appeals  of  New  York.  Nov.  20, 
1805.) 
IxjvKonoir— EsacTiso  Status  or  a.  Dbosdb]C*— 
BiOBTB  or  RU.ATIVBS — Appbllats  Coubts. 
The  execution  of  a  costly  bust  of  a  de- 
ceased person,  and  exhibition  thereof  In  the 
rooms  of  an  aBsociation  of  which  deceased  was 
the  founder,  without  the  consent  of  her  rela- 
tives, will  not  be  enjoined  at  their  instance  on 
the  grounds  that  the  persons  getting  up  the 
proposed  statue  were  not  frienda  of  deceased; 
that  in  the  circulars  requesting  subscriptions 
for  the  statue,  deceased  was  hy  mistake  repre- 
sented to  have  been  the  promoter  of  a  par- 
ticular patriotic  moTement;  that  because  of 
deceased's  sensitive  character,  such  public  no- 
toriety would  have  been  unpleasant  to  her  dur- 
ing life;  that  the  bust  will  not  be  a  likeness 
of  the  deceased;  and  that  deceased  did  not 
sympathiEe  with  a  woman's  rights  reformer  of 
whom  a  bust  was  also  to  be  made  and  exhib- 
ited,—as  such  facts  show  no  ground  for  mental 
distress  to  the  relatives.  Gray,  J.,  dissenting. 
24  N.  Y.  Supp.  512,  mem.,  reversed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Philip  Schuyler  against  Ernest 
Curtis  and  others  to  restrain  defendants  from 
making  and  exhibiting  a  statue  of  Mrs. 
Oeorge  h.  Schuyler,  deceased.  From  a  Judg- 
ment of  the  g^ieral  term  (24  N.  Y.  Supp.  512> 
affirming  a  Judgment  for  plaintiff  (24  N.  T. 
Supp.  509),  defendants  appeal.     Beversed. 

The  plaintiff  brought  this  action  against 
the  defendants  to  restrain  them  from  making 
a  statue  or  bust  of  the  late  Mrs.  Mary  M. 
Hamilton  Schuyler,  In  any  form,  and  from 
causing  the  same  to  be  made  or  exhibited; 
also  from  receiving  or  soliciting  subscrip- 
tions for  the  purpose  of  defraying  tbe  eost 
and  expenses  of  making  such  bust  or  pro- 
curing it  to  be  made,  and  also  to  restrain 
them  from  making  use  of  the  name  of  Mrs. 
Mary  M.  Hamilton  Schuyler,  or  circulating 
any  description  of  her,  in  any  way,  In  con- 
nection with  tbe  "Woman's  Memorial  Fund 
Association"  mentioned  In  tbe  record.  Tbe. 
findings  of  the  court  upon  the  trial  of  the 
action  state  what  Is  material  as  to  the  facts 
upon  whlcb  the  action  is  based,  while  the 
conclusions  of  law  show  the  theory  upon 
which  relief  has  been  granted.  The  court 
has  found,  among  other  facts,  the  following: 
Tbe  plaintiff  is  the  only  son  of  George  L. 
Schuyler,  late  of  the  city  of  New  York,  and 
of  Eliza  Hamilton  Schuyler,  his  wife,  who 

>  Motion  for  reargument  denied.    See  42  N.  E.  726 


Digitized  by 


Google 


Ts.r.) 


SCHUYLER  t».  CURTIS. 


-was  a  ilanghter  of  the  late  James  A.  Hamil- 
ton and  granddaughter  of  MaJ.  Gen.  Alex- 
ander Hamilton.  Mrs.  Schuyler  died  In  the 
year  1863,  and  plalntifF's  father,  for  his  sec- 
ond wife,  married  Mary  Morris  Hamilton,  a 
younger  sister  of  his  first  wife.  The  second 
Mrs.  Schuyler  died  in  May,  1877,  leaving  no 
«hUdren.  Her  husband  died  in  July,  1890, 
and  her  only  brother  died  in  December,  1889. 
The  only  immediate  relatives,  now  living,  of 
the  second  Mrs.  Schuyler,  are  certain  neph- 
«ws  and  nieces,  an  uncle  and  an  aunt,  all  of 
whom  approve  of  the  commencement  and 
maintenance  of  this  action.  The  defendants 
other  than  Hartley  are  members  of  a  volun- 
tary and  unincorporated  association  in  New 
Tork  City  named  the  "Woman's  Memorial 
Fund,"  and  Its  avowed  object  was  the  com- 
pletion of  two  sculptures  to  honor  "woman 
as  the  philanthropist"  and  "noman  as  the  re- 
former," to  be  placed  on  exhibition  at  the 
-Columbian  Exposition  of  1893.  This  asso- 
«IatIon  in  May,  1891,  publicly  announced  that, 
"as  the  typical  philanthropist,  Mary  M.  Ham- 
llt(Hi,  who  died  Mrs.  O.  L.  Schuyler,  has  been 
-chosen  as  the  subject  of  the  statue";  and 
About  that  time  the  association  began  to  send 
printed  circulars  to  that  effect,  and  to  solicit 
subscriptions  for  the  purpose  of  carrying  out 
this  project,  and  public  announcement  was 
made  that  a  contract  had  been  entered  Into 
with  the  defendant  Hartley,  a  professional 
sculptw,  for  the  execution  of  a  statue  of  Mis. 
Schuyler,  to  be  placed  on  exhibition  as  stated. 
It  was  also  announced  that  the  association 
intended  to  place  the  statue  on  exhibition  at 
the  same  time  and  place  as  a  statue  of  Miss 
Susan  B.  Anthony,  whom  the  association  had 
-chosen  as  the  subject  of  the  statue  to  be 
-designated  the  "Representative  Reformer." 
-George  L.  Schuyler,  the  husband,  and  Alex- 
■ander  Hamilton,  the  brother,  of  the  deceased 
Mrs.  Schuyler,  were,  at  the  time  when  the 
.association  claims  to  have  originated  the  plan 
for  making  the  statue,  living  in  New  York; 
■but  no  application  was  made  to  either  for  his 
consent  to  the  making  of  the  statue,  and 
neither  of  tl^em  ever  authwized  any  one  to 
make  it.  Subsequent  to  the  deaths  of  the 
husband  &nd  brother  of  Mrs.  Schuyler,  and 
.in  May,  1891,  the  plaintiff  first  heard  of  the 
-contemplated  action  of  the  defendants,  and 
he.  In  behalf  of  himself,  and  also  of  the  other 
relatives  of  Mrs.  Schuyler,  requested  the  de- 
fendants to  abandon  the  making  of  such 
'Statue  and  the  circi)lation  of  subscription 
papers  for  the  purpose  of  collecting  money 
towards  defraying  the  cost  and  expenses  of 
procuring  the  statue.  The  defendants  de- 
.nied  the  right  of  the  plaintiff  to  prevent  the 
making  of  the  statue,  or  to  prevent  their 
soliciting  subscriptions  throughout  the  coun- 
try for  that  purpose,  and  they  continued  to 
-circulate  such  Bul>scription  papers  widely 
throughout  the  United  States,  and  they  were 
printed  in  some  of  the  New  York  City  news- 
papers at  the  instance  of  the  defendants. 
These  acts,; the  court. finds,  li^ve  exposed  the 


name  and  the  memory  of  Mrs.  Mary  M.  Ham- 
ilton Schuyler  to  adverse  comment  and  crit- 
icism of  a  nature  pe<AiII{Lrly  disagreeable  to 
her  relatives,  and  have  caused  disagreeable 
notoriety,  for  which  they  are  in  no  way  re- 
sponsible; that  such  comment  has  been  made 
in  the  public  prints  and  elsewhere;  that  an- 
noyance and  pain  have  been  caused  thereby 
to  the  plaintiff  and  to  the  immediate  rela- 
tives of  Mrs.  Schuyler;  that  he  aod  they 
have  been  greatly  distressed  and  injured 
thereby,  and  by  the  notoriety  Incident  there- 
to; and  that  such  notoriety  and  adverse 
comment  and  criticism  are  wholly  due  to  the 
unauthorized  acts  of  the  defendants.  As 
conclusions  of  law,  It  was  found  that  the  acts 
of  defendants  constituted  an  unlawful  inter- 
ference with  the  right  of  privacy,  and  that 
the  surviving  relatives  of  the  deceased,  Mary 
Schuyler,  tvere  specially  injured  by  the  acts. . 
It  was  therefore  adjudged  that  the  plaintiff 
was  entitled  to  Judgment  perpetually  enjoin- 
ing the  defendants  from  making  or  causing 
to  be  made  a  statue  of  Mrs.  Schuyler,  in  any 
form,  and  from  exhibiting  any  statue  of  her, 
and  from  receiving  subscriptions  for  the  pur- 
poses stated.  Upon  the  trial  evidence  was 
given  upon  the  part  of  the  defendants  which 
showed  that  Mrs.  Schuyler,  in  her  lifetime, 
was  a  very  charitable  woman;  was  a  mem- 
ber of  many  private  charitable  associations; 
that  in  1852  she  was  one  of  the  founders  of 
the  School  of  Design  for  Women  In  the  city 
of  New  York,  and  one  of  its  managers  until 
it  was  adopted  by  the  Cooper  Institute;  that 
some  of  the  female  defendants  were  mem- 
bers of  the  School  of  Design  for  Women,  and 
had  frequently  met  Mrs.  Schuyler  at  Its  meet- 
ings, and  were  on  terms  of  some  Intimacy 
With  her,  so  far,  at  least,  as  her  interest  in 
and  her  attendance  at  the  meetings  of  the 
above  association  called  for;  that  the  Ladies' 
Art  Association  was  founded  about  1807, 
partly  at  the  suggestion  of  Mrs.  Schuyler, 
made  to  some  of  the  defendants,  who  were 
members  of  the  School  of  Design  for  Women, 
the  object  of  the  association  being  to  help 
ladies  support  themselves,  and  to  give  them 
adequate  education  in  art  and  design,  and 
the  association  is  a  reputable  and  well- 
known  organization  in  New  York  City,  and 
Mrs.  Schuyler  evinced  considerable  interest 
in  it  during  her  life;  tliat  the  Woman's  Me- 
morial Fund  Association  was  composed 
largely  of  members  of  the  Ladies'  Art  Asso- 
ciatl(m,  and  it  was  publicly  announced  that 
the  statue  In  question  was  to  be  placed,  after 
the  exposition.  In  the  rooms  or  studio  of  the 
association,  there  to  remain  permanently; 
that  Mrs.  Schuyler  was  prominently  Identi- 
fied with  the  United  States  sanitary  commis- 
sion during  the  late  war;  and  also  that  she 
was  one  of  the  vice  regents  for  the  state  of 
New  Yoik  of  the  Mt.  Vernon  Association, 
which  was  .organized  for  the  purpose  of  se- 
curing the  preservation  of  the  home  of  Wash- 
ington. These  several  facts  were  proved  and 
were  uncontradicted,  and  the  defendants  re- 
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quested  the  court  to  find  them,  which  reciuest 
was  refused  oa  the  ground  that  they  were 
onmateriaL  • 

Charles  M.  Demond,  for  appellants.  James 
B.  Ludlow,  tor  respondent 

PECKHAM,  J.  (after  stating  the  facts). 
This  action  is  of  a  nature  somewhat  unusual, 
and  depends  for  Its  support  upon  an  applica- 
tion of  certain  principles,  which  are  them- 
selves not  very  clearly  defined,  or  their  bound- 
aries very  well  recognized  or  plainly  laid  down. 
Briefly  described,  the  action  is  founded  upon 
an  alleged  violation  of  what  is  termed  the 
"rightof  privacy."  Thealleged  violation  of  this 
right,  so  far  as  regards  the  plaintiff,  consists 
of  an  attempt  on  the  part  of  certain  reputable 
women, — among  them,  the  female  defendants 
herein,— without  the  sanction  of  the  plaintiff 
or  other  immediate  members  of  the  family, 
to  do  honor  to  the  memory  of  a  woman  who 
was  the  aunt  of  the  plaintiff,  and  who,  at  the 
time  of  the  commoicement  of  this  action,  had 
been  dead  for  14  years.  A  statue  of  a  most 
costly  and  meritorious  kind,  to  be  made  out 
of  appropriate  material  and  by  an  artist  of 
the  first  rank,  was  contemplated  as  the 
means  of  doing  this  honor  to  the  memory  of 
the  deceased  relative  of  the  plaintiff.  It  may, 
perhaps,  be  somewhat  difficult  for  the  ordi- 
nary mind  to  perceive  any  reason  for  the 
plaintiff's  distress  arising  out  of  this  contem- 
plated action  by  women  of  respectability, 
who  are  desirous  of  honoring  the  memory  of 
a  woman  whom  they  regarded  in  life  as  a 
friend  and  benefactor  of  their  sex.  Objec- 
tion has,  however,  been  nmde  to  the  carrying 
out  of  this  project,  and  we  must  examine  this 
record  in  order  to  see  whether  there  is  any 
evidence  of  a  violation  of  this  alleged  right  of 
privacy  belonging  to  the  plaintiff.  In  order 
to  determine  whether  there  has  been  a  vio- 
lation of  the  right,  it  is  necessary  to  know 
something  about  the  right  Itself  and  its  prop- 
er limitations.  It  is  not  necessary,  however, 
in  the  view  which  we  take  of  this  case,  to 
attempt  to  lay  down  precise  and  accurate 
rules,  which  shall  apply  to  all  cases  touching 
upon  this  alleged  right  If  the  facts  in  any 
case  fail  to  furnish  any  clear  or  sure  founda- 
tion for  a  reasonable  man  to  claim  that  any 
injury  to  bis  feelings  has  been  or  would  be 
caused  by  the  action  taken  or  to  be  taken 
by  a  defendant  then  we  can  at  least  say,  in 
such  a  case,  that  there  has  not  been  and  can- 
not be  any  such  real  mental  distress  or  Injury 
as  a  court  of  equity  ought  to  recognize  as 
within  Judicial  relief.  For  the  purpose  we 
have  in  view.  It  Is  unnecessary  to  wholly 
deny  the  existence  of  the  right  of  privacy  to 
which  the  plaintiff  appeals  as  the  foundation 
of  his  cause  of  action.  It  may  be  admitted 
that  courts  have  power  in  some  cases  to  en- 
Join  the  doing  of  an  act  wbero  the  nature 
or  character  of  the  act  itself  is  well  calcu- 
lated to  wound  the  sensibilities  of  an  indl- 
Tidual,  and  where  the  doing  at  the  act  Is 


wholly  unjustlflable,  and  Is,  In  legal  contem- 
plation, a  wrong,  even  though  the  existence 
of  no  "property,"  as  that  term  is  usually 
used,  is  involved  in  the  subject 

The  question  in  this  case  is  whether  there 
has  been  proved  such  a  violation  of  the  rights 
of  the  plaintiff,  even  under  a  most  liberal 
construction  as  to  the  extent  of  those  rights, 
which  a  court  of  equity  ought  to  take  cog- 
nizance of.  We  enter  upon  this  examination 
with  an  admission,  for  the  purposes  of  this 
case,  that  the  plaintiff  occupies  such  a  rela- 
tionship to  the  deceased  that  he  might  main- 
tain an  action  to  enjoin  the  painting  of  a 
picture  or  the  making  of  a  statue  of  the  de- 
ceased which  would  be  regarded  as  iuappto- 
priate  by  reasonable  people  because  the  use 
for  which  it  wa«  destined,  or  the  place  where 
it  was  to  be  kept  was  obviously  improper,  or 
because  the  thing  itself-^mrtrait  or  bust  or 
statue— was  not  of  that  degree  of  merit  all 
the  drcumstances  considered,  which  might 
reasonably  and  properly  be  Insisted  upon  by 
those  to  whom  the  life  and  memory  of  the 
deceased  were  most  dear.  Many  other  cases 
can  be  imagined  where  the  ulterior  purpose 
of  the  individuals  engaged  in  the  matter 
would  be  so  manifestly  improper.  If  not  ille> 
gal,  that  no  statue  or  picture  of  a  reputable 
Individual,  alive  w  dead,  ought  to  be  permit- 
ted to  be  made  for  such  purpose.  These  are 
merely  Imaginary  cases,  alluded  to  only  for 
the  purpose  of  accentuating  our  ideas  as  to 
some  of  the  circumstances  in  which  courts 
might  be  called  upon  to  act  on  the  part  of  a 
living  relative  of  one  who  was  long  since 
dead.  In  the  present  case  the  grounds  of  the 
plaintiff's  objection  are  not  very  many,  and 
have  been  stated  In  the  complaint,  and  by  the 
plaintiff  on  the  witness  stand.  They  are 
these:  (1)  The  persons  concerned  in  getting 
up  the  proiMsed  statue  were  not  the  friends 
of  the  i>laintiff's  deceased  aunt  and,  as  plain- 
tiff alleged,  did  not  know  her.  (2)  They  were 
proceeding  with  their  plan  without  consult- 
ing with  the  plaintiff  or  other  immediate 
membo's  of  the  Schuyler-Etemiiton  family, 
and  without  their  consent  to  the  making  of 
any  statue.  (3)  The  circulars  issued  by  or 
in  behalf  of  the  defendants  contained  a  state- 
ment that  Mrs.  Schuyler  was  the  found»  of, 
or  the  first  woman  in,  the  enterprise  for  se- 
curing the  home  of  Washington,  and  that 
this  statement  was  inaccurate,  because  a 
prominent  woman  in  South  Carolina  was  in 
fact  such  founder,  an4  Justly  entitled  to  the 
honor  arising  therefirom.  This  mistake.  It 
was  asserted,  had  caused  adverse  comment 
in  the  newspapers  as  to  the  attitude  of  the 
family  of  plaintiff  In  permitting  such  a  claim 
to  be  made  when  they  must  have  known  it 
was  without  foundation.  (4)  It  was  disa- 
greeable to  the  plaintiff  because  the  making 
of  such  a  statue  would  have  been  disagree- 
able and  obnoxious  to  his  aunt  were  she  liv- 
ing. She  had,  as  plaintiff  said,  a  great  dis- 
like to  have  her  name  brought  into  publlo 
notoriety  of  any  kind,  aa  ahe  was  a  alngufauv 
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ly  seoflltlye  woman  and  of  •  rery  retiring 
natnre,  anxlona  to  keep  her  name  from  the 
public  prints  or  newspapers.  (5)  That  plaln- 
tllTB  aunt  had  not  been  personally  acquainted 
with  Snsan  B.  Anthony,  and  he  was  quite 
snre  she  had  not  sympathised  with  or  ap- 
proved the  position  taken  by  Miss  Anthony 
upon  the  question  of  the  proper  sphere  of 
woman  and  her  treatment  by  the  law,  and  it 
was  disagreeable  and  annoying  to  have  the 
memory  of  Mrs.  Schuyler  Joined  with  prin- 
ciples of  which  she  did  not  approve.  These 
are  substantially  all  the  objections  taken  by 
plaintiff  regarding  the  proposed  action  of  the 
defendants.  The  plaintiff,  in  his  evldrace, 
said  he  did  not  claim  that  the  defendants. 
In  any  of  their  actions  or  in  any  of  their  pub- 
lished notices,  threw  any  discredit,  disgrace, 
or  ridicule  upon  Mrs.  Schuyler's  memory, 
and  he  did  not  think  they  wished  to  do  so  in 
any  way.  The  chief  reason  for  bringing  this 
actI<Mi,  tlie  plaintiff  avowed,  was  to  establish 
a  principle,  that  the  right  of  privacy  should 
be  resitected,  and  he  was  wiUlng  to  bring 
such  an  action  for  the  purpose  of  maintain- 
ing that  principle. 

After  taking  all  these  objections  into  care- 
fnl  consideration,  we  cannot  say  that  we  are 
in  the  least  degree  Impressed  with  their  force. 
The  first  ground  of  objection,  even  if  well 
founded  in  fact,  is  not  of  the  slightest  im- 
portance. Whether  the  defendants  were 
friends  or  not  of  Mrs.  Schuyler,  in  her  life- 
time, does  not  seem  to  us  to  have  any  legiti- 
mate effect  upon  the  question.  If  the  motive 
were  to  do  honor  to  a  good  woman,  and  if  the 
work  were  to  be  done  In  an  appropriate  way, 
the  relatlona  towards  the  deceased  of  those 
who  proposed  to  render  this  mark  of  honor  to 
her  memoty,  as  one  of  the  benefactors  of  her 
sex,  would  be  a  matter  of  very  small  moment, 
—entitled  to  no  consideTation  whatever.  No 
sorvlviiig  relative,  male  or  female,  would  have. 
In  our  Judgment,  the  least  ground  of  complaint 
that  an  action  confessedly  meant  to  do  honor 
to  the  memory  of  a  noble  woman  was  propos- 
ed by  those  who  in  her  lifetime  had  not  the 
honor  6f  her  personal  acquaintance  or  friend- 
ship, but  whose  proposed  action  was  never- 
theless the  outgrowth  of  admiration  of  her 
character  as  a  friend  and  benefactor  of  the 
sex  of  which  she  was  herself  so  great  an  or- 
nament It  appears,  however,  that  in  truth 
some  of  the  defendants  were  known  to  Mrs. 
Schuyler  personally,  as  members  of  the  same 
association  and  Interested  in  the  same  objects; 
and,  although  Mrs.  Schuyler  was  undoubtedly 
more  socially  prominent  than  any  of  the  de- 
fendants claim  to  be,  yet  there  was  enough 
personal  Intercourse  between  her  and  some  of 
the  defendants  to  account  for  the  affection  in 
which  her  memoiy  is  held,  and  for  their  de- 
sire to  give  some  practical  evidence  of  their 
feelings. 

The  second  ground  of  objection,  we  think,  is 
equally  untenable.  The  fourth  ground  may 
properly  be  considered  as  a  part  of  It.  It  is 
true  that  these  defendants  have  assiimed  to 


take  the  preliminary  steps  leading  to  the  mak- 
ing of  the  proposed  statue  without  having  con- 
sulted With  or  obtained  the  consent  of  the 
plaintiff,  or  the  Ather  immediate  relatives  of 
the  deceased.  This  may  be  regarded  as  the 
main  objection,  the  others  being  but  grounds 
for  the  refusal  of  any  consent  by  plaintiff  and 
his  relatives,  if  such  consent  had  been  asked. 
The  whole  of  the  plaintiff's  claim  of  the  right 
of  privacy  in  this  case  rests  upon  the  lack  of 
this  consent  It  is  stated  that  Mrs.  Schuyler 
was  not  in  any  sense  a  public  character  dur- 
ing her  life,  and  consequently  had  not  sur- 
rendered, to  any  extent  whatever,  her  own 
right  of  privacy.  This  right  It  Is  daimed, 
not  having  been  surrendered  by  any  tuit  of 
the  deceased  in  her  lifetime,  descends  unim- 
nalred  to  her  immediate  rdatlves,  as  the  prop- 
er representatives  of  her  feelings  and  her 
rights.  Whatever  the  rights  of  a  relative  may 
be,  they  are  not  In  such  case  as  this,  rights 
which  once  belonged  to  the  deceased,  and 
which  a  relative  can  enforce  in  her  behalf  and 
in  a  mere  representative  capacity;  as,  for  in- 
stance, an  executor  or  administrator,  in  re- 
gard to  the  assets  of  a  deceased.  It  is  not  a 
question  of  what  right  of  privacy  Mrs.  Schuy- 
ler bad  in  her  lifetime.  The  i^ntiff  does  not 
represent  that  right  Whatever  right  of  pri- 
vacy Mrs.  Schuyler  had  died  with  her.  Death 
deprives  us  all  of  rights,  in  the  legal  sense 
of  that  term;  and,  when  Mrs.  Schuyler  died, 
her  own  individual  right  of  privacy,  whatever 
it  may  have  been,  expired  at  the  same  time. 
The  right  which  survived  (however  extensive 
or  limited)  was  a  right  pertaining  to  the  living 
only.  It  is  the  right  of  privacy  of  the  living 
which  it  is  sought  to  enforce  here.  That 
right  may  in  some  cases  be  itself  violated  by 
improperly  interfering  with  the  character  or 
memory  of  a  deceased  relative,  but  it  is  the 
right  of  the  living,  and  not  that  of  the  dead, 
which  is  recognized.  A  privilege  may  be  given 
the  surviving  relatives  of  a  deceased  person  to 
protect  his  memory,  but  the  privilege  exists 
for  the  benefit  of  the  living,  to  protect  their 
feelings,  and  to  prevent  a  violation  of  their 
own  rights  in  the  character  and  memory  of 
the  deceased.  A  woman  like  Mrs.  Schuyler 
may  very  well.  In  ber  lifetime,  have  been  most 
strongly  averse  to  any  public  notice,  even  if 
it  were  of  a  most  flattering  nature,  regarding 
her  own  works  or  position.  She  may  have 
been  (and  the  evidence  tends  most  strongly  to 
show  that  she  was)  of  ho  modest  and  retiring 
a  nature  that'  any  publicity,  during  ber  life, 
would  have  been  to  her  most  extremely  dis- 
agreeable and  obnoxious.  All  these  feelings 
died  with  her.  It  is  wholly  incredible  that 
any  individual  could  dwell  with  feelings  of 
distress  or  anguish  upon  the  tiiougbt  that, 
after  his  death,  those  whose  welfare  he  bad 
toiled  tor  in  life  would  inaugurate  a  project  to 
erect  a  statue  in  token  of  their  appreciation  of 
bis  efforts,  and  in  honor  of  bis  memory.  This 
applies  as  well  to  the  most  refined  and  retir- 
ing woman  as  to  a  public  man.  It  is  there- 
fore imiwssible  to  credit  the  existence  of  any 
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real  mental  Injniy  or  distress  to  a  suiriTiiig 
relative,  grounded  npon  the  Idea  that  the  ac- 
tioD  proposed  In  bonor  of  his  ancesto^r  would 
have  been  disagreeable  to  that  ancestor  dur- 
ing his  life.  We  cannot  assent  to  the  propo- 
sition that  one  situated  as  the  plaintiff  in  this 
case  can  properly  enjoin  such  action  as  the 
defendants  propose  on  the  ground  that,  as 
mere  matter  of  fact,  his  feelings  would  be 
thereby  injured.  We  hold  that  in  this  class  of 
cases  there  must,  in  addition,  be  some  rea- 
sonable and  plausible  ground  for  the  existence 
of  this  mental  distress  and  injury.  It  must 
not  be  the  creation  of  mere  caprice  nor  of 
ptne  fancy,  nor  the  result  of  a  supersensltiTe 
and  morbid  mental  organization,  dwelling  with 
undue  emphasis  upon  the  exclusive  and  sacred 
character  of  this  right  of  privacy.  Such  a 
class  of  mind  might  regard  the  right  as  In- 
terfered with  and  violated  by  the  least  refei^ 
ence,  even  of  a  complimentary  nature,  to  some 
illustrious  ancestor,  without  first  seeking  for 
and  obtaining  the  consent  of  his  descendants. 
Feelings  that  are  thus  easily  and  tmnaturally 
injured  and  distressed  under  such  circumstan- 
ces are  much  too  sensitive  to  be  recognized 
by  an7  purely  earthly  tribunal  A  proposed 
act,  which  a  court  will  enjoin  because  it  would 
be  a  violation  of  a  legal  right,  must,  among 
other  conditions,  be  of  such  a  nature  as  a 
reasonable  man  can  see  might  and  probably 
would  cause  mental  distress  and  injury  to  any 
one  possessed  of  ordinary  feeling  and  intelli- 
gence, situated  in  like  circumstances  as  the 
complainant;  and  this  question  must  always, 
to  some  extent,  be  one  of  law.  If  the  circum- 
stances be  such  that  It  is  to  a  court  Incon- 
cdvable  that  the  feelings  of  any  sane  and 
reasonable  person  could  be  injured  by  the  pro- 
posed act,  then  it  is  the  duty  of  the  court  to 
say  80,  and  to  refuse  an  Injunction  which 
would  prevent  its  performance.  If  the  defend- 
ants had  projected  such  a  work  In  the  life- 
time of  Mrs.  Schuyler,  It  would,  perhaps,  have 
been  a  violation  of  her  individual  right  of 
privacy,  because  It  might  be  contended  that 
she  had  never  occupied  such  a  position  to- 
wards the  public  as  would  have  authorized 
such  action  by  any  one  so  long  as  It  was  in 
opposition  to  her  wishes.  The  fact  that  Mrs. 
Schuyler  is  dead  alters  the  case,  and  the  plain- 
tiff and  other  relatives  must  show  some  right 
of  their  own  violated,  and  -that  proof  Is  not 
made  by  evidence  that  the  proposed  action  of 
the  defendants  would  have  caused  Mrs. 
Schuyler  pain  if  she  were  living.  A  shy,  sen- 
sitive, retiring  woman  might  naturally  be  ex- 
tremely reluctant  to  have  her  praises  sound- 
ed, or  even  appropriate  honors  accorded  her, 
while  living;  and  the  same  woman  might, 
npon  good  grounds,  believe,  with  entire  com- 
placency and  satisfaction,  that  after  her  death 
a  proposition  would  be  made  and  carried  out 
1^  her  admirers  to  do  honor  to  her  memory 
by  the  erection  of  a  statue  or  some  other 
memorial.  For  these  reasons  we  are  of  the 
opinion  that,  regarding  the  facts  thus  far  dis- 
cussed, It  was  not  necessary  for  the  defend- 


ants to  procnre  the  consent  of  the  plaintiff, 
or  other  Immediate  relatives  of  the  deceased. 
We  think  that  so  long  as  the  real  and  honest 
purpose  la  to  do  honor  to  the  memoiy  of  one 
who  is  deceased,  and  such  purpose  Is  to  b» 
carried  out  in  an  appropriate  and  orderly  man- 
ner, by  reputable  individuals  and  for  worthy 
ends,  the  consent  of  the  descendants  of  such 
deceased  person  is  not  necessary,  and  they 
have  no  right  to  prevent,  for  their  own  per- 
sonal gratlflcatloD,  any  action  of  the  natur» 
described. 

The  third  ground-  of  objection  is  based  up- 
on a  claim  made  in  the  circulars  Issued  by 
defendants,  that  Mrs.  Schuyler  was  the  foun- 
der of  the  Mt  Vernon  Association,  while  in 
tmth  she  was  connected  with  It  only  as  a 
vice  regent  from  this  state.  There  Is  no  as- 
sertion that  this  error  of  fact  was  Intention- 
al, and  there  could  obviously  be  no  motive 
on  the  part  of  the  defendants  to  make  any 
undue  or  ill-founded  claim  on  belialf  of  their 
subject  A  single  line,  calling  their  atten- 
tion to  the  fact,  would  undoubtedly  have 
caused  an  immediate  rectification  of  the  mis- 
take, and,  of  course,  the  removal  of  any 
foundation  for  the  slightest  adverse  com- 
ment from  any  source  as  to  the  conduct  of 
the  surviving  members  of  this  family  in  per- 
mitting such  a  claim  to  have  been  made  on 
behalf  of  one  of  its  deceased  members.  This 
mistaken  statement  of  the  position  of  Mrs. 
Schuyler  in  regard  to  the  Mt  Vernon  Asso- 
ciation, contained  In  the  circulars,  is  the  on- 
ly ground  for  adverse  comment  in  the  news- 
papers, or  for  the  disagreeable  notoriety 
complained  of  by  the  plaintiff.  If  corrected, 
all  ground  of  complaint  of  that  nature  would 
disappear.  If  not  corrected  upon  application, 
the  plaintiff  would  probably  not  be  without 
a  remedy  which  would  prevent  the  circula- 
tion of  such  an  imtruth. 

The  fourth  ground  of  objection  has  already 
been  disposed  of  in  treating  of  the  second. 
The  feelings  of  the  deceased.  If  she  were 
alive  and  confronted  with  such  a  proposi- 
tion to  do  bonor  to  herself,  have  no  place  In 
this  action,  which  is  founded  upon  the  al- 
leged violation  of  the  plaintiff's  own  right  ot 
privacy. 

The  fifth  grotind  is  an  equally  vague  and 
shadowy  one.  Whether  Mrs.  Schuyler  sym- 
pathized with  the  work  or  the  views  of  Miss 
Anthony,  we  must  say,  seems  to  us  utterljr 
foreign  to  the  subject  There  was  no  propo^ 
sltlon  looking  towards  the  placing  of  the  stat- 
ues of  these  two  ladles  together,  as  repre- 
sentatives of  the  same  ideas,  or  as  in  any 
way,  even  the  remotest,  united  in  the  same 
works,  or  in  Inculcating  the  same  prin- 
ciples In  regard  to  the  rights  of  women. 
The  objection  seems  to  rest  wholly  upon  the 
proposition  that  these  two  proposed  statues 
were  to  be  exhibited  In  the  same  room  of  a 
building  In  the  Chicago  Fair  Grounds,— one 
as  the  representative  of  a  class  of  women 
philanthropists  and  the  cither  as  the  repre- 
sentative of  a  class  of  women  reform^nk. 
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TTbe  placing  of  fhe  statues  In  the  same  room 
(or  exhibition  by  the  same  association  does 
not,  in  our  view,  tend  in  the  slightest  de- 
gree to  confuse  the  identity  of  Mrs.  Schuyler, 
•or  to  lead  in  any  way  to  the  supposition  that 
she  was  In  sympathy  with,  or  bellered  In 
the  correctness  of,  the  principles  which  have 
been  advocated  by  Miss  Anthony.  The  fact. 
If  it  be  a  fact,  that  Mrs.  Schuyler  did  not 
sympathize  with  what  Is  termed  the  "wo- 
man's rights  movement,"  Is  of  no  importance 
here.  The  proposed  placing  of  the  two  stat- 
ues would,  if  carried  out,  have  had  no  ten- 
dency to  show  that  Mrs.  Schuyler  did  so 
sympathize.  Many  of  us  may,  and  probably 
do,  totally  disagree  with  these  advanced 
views  of  Miss  Anthony  in  regard  to  the 
proper  sphere  of  women,  and  yet  it  is  Im- 
possible to  deny  to  her  the  possession  of 
many  of  the  ennobling  qualities  which  tend 
to  the  making  of  great  lives.  She  has  given 
the  most  unselflsh  devotion  of  a  long  life  to 
what  she  has  considered  would  tend  most 
for  the  benefit  and  practical  improvement  of 
her  sex,  and  she  has  thus  lived  almost  lit- 
erally In  the  face  of  the  whole  world,  and 
during  that  period  there  has  never  been  a 
single  shadow  of  any  dark  or  ugly  fact  con- 
nected with  her  or  her  way  of  life  to  dim 
the  luster  of  her  achievements  and  of  her 
elTorts.  Although  we  may  utterly  fall  to 
sympathize  with  'these  efforts  or  achieve- 
ments. It  is  plain  enough  that  no  one  will 
liave  reasonable  ground  for  objection  to  the 
placing  of  a  bust  of  his  or  her  own  ancestor 
in.  the  same  room  with  the  bust  of  such  a 
woman,  and  under  such  circumstances  as 
were  originally  contemplated  by  these  de- 
fendants. This  ground  of  objection,  how- 
«ver,  time  has  itself  rendered  valueless. 

One  other  ground  has  been  argued  before 
OS,  upon  which  to  sustain  this  injunction. 
It  was  urged  that  the  proposed  statue 
would  be  a  fraud  upon  the  public,  because 
there  was  no  portrait,  likeness,  or  statue 
of  Mrs.  Schuyler  accessible  to  defendants, 
from,  which  any  possible  likeness  of  the 
deceased  could  be  secured.  The  Idea  of  an 
actual  likeness  was  early  abandoned,  and 
It  was  stated  that  the  statue  would  be  an 
Ideal  one,  and  not  a  likeness.  The  court  be- 
low has  not  found  any  fraud,  and  we  are 
not  of  the  opinion  that  any  was  shown. 

While  not  assuming  to  decide  what  this 
right  of  privacy  is,  In  all  cases,  we  are  quite 
«lear  that  such  right  would  not  be  violated 
by  the  proposed  action  of  the  defendants. 
The  plaintiff's  cause  of  action  is,  we  think, 
wholly  fanciful.  The  defendants'  contem- 
plated action  is  not  such  as  might  be  re- 
garded by  reasonable  and  healthy  minds  as 
la  the  slightest  degree  distressing,  or  tend- 
ing In  the  least  to  any  injury  to  those  feel- 
ings of  respect  and  tenderness  for  the  mem- 
ory of  the  dead  which  most  of  us  iwssess, 
and  which  ought  to  be  considered  as  a  prop- 
er subject  of  recognition  and  protection  by 


civilized  courts.  It  Is,  perhaps,  needless, 
yet  we  will  add  that  our  decision  furnishes, 
as  we  think,  not  the  slightest  occasion  for 
the  belief  that  under  it  the  feelings  of  rela- 
tives or  friends  may  be  outraged,  or  the 
memory  of  a  deceased  person  degraded,  with 
impunity,  by  any  person  who  may  thus  de- 
sire to  affect  the  living.  7%e  rights  of  sncta 
persons  will  remain  the  same  after  as  they 
were  before  onr  present  decision,  and  will 
be  wholly  unaffected  by  It  We  simply  say 
that  in  this  case  the  defendants  have  pro- 
posed to  do  nothing  which  ought  to  affect 
unpleasantly  the  mental  condition  of  any 
sound,  reasonable,  and  Intelligent  man  or 
woman,  and  therefore  an  injunction  ought 
to  have  been  refused. 

We  have  looked  at  the  question  of  the  ap- 
pealability of  the  Judgment,  and  are  of  the 
opinion  that  the  court  has  Jurisdiction.  Nor 
do  we  think  that  the  question  is  now  merely 
an  abstract  one,  because  of  the  fact  that  it 
was  the  intention  of  the  defendants,  in  caus- 
ing the  statute  to  be  made,  to  place  the 
same  on  exhibition  in  one  of  .the  buildings 
at  the  Chicago  Exposition,  now  past  and 
gone.  That  was  only  one  of  the  purposes 
of  the  defendants.  They  Intended  to  retain 
the  statue  after  the  exhibition,  and  bring 
it  back  to  New  Tork,  and  place  it  in  the 
studio  of  the  Ladles'  Art  Association,— a 
place  which,  so  far  as  the  evidence  shows, 
is  appropriate  for  the  purpose.  This  inten- 
tion is  not  illegal,  and  might  be  properly 
carried  out,  but  for  this  injunction.  Upon 
the  whole,  we  are  of  the  opinion  that  the 
plaintiff  has  made  a  mistake  In  his  choice 
of  this  case  as  an  appropriate  one  In  which 
to  ask  for  the  enforcement  of  the  right  of 
privacy.  The  Judgment  must  be  reversed 
as  to  the  parties  appealing,  and  the  com- 
plaint dismissed  as  to  them,  with  costs. 

GRAY,  J.  (dissenting).  I  must  emphatical- 
ly dissent  from  the  decision  of  this  court  that 
there  was  no  ground  shown  in  this  case  for  the 
equitable  relief  which  was  granted  below. 
That  a  precisely  analogous  case  may  not  have 
arisen 'heretofore.  In  which  the  peculiar  power 
of  a  court  of  equity  to  grant  relief  by  way 
of  injunction  has  been  exercised,  furnishes  no 
reason  against  the  assumption  of  Jurisdiction. 
This  equitable  Jurisdiction  of  the  court  is  de- 
termined by  the  particular  circumstances  of 
each  particular  case,  and  depends  upon  the 
existence  of  a  state  of  facts  which  demon- 
strates a  wrongful  act  performed,  or  threaten- 
ed to  be  performed,  to  the  prejudice  of  some 
right  of  property,  and  for  which  there  Is  no 
adequate  remedy  at  law.  Upon  the  findings 
in  this  case,  I  think  we  are  boun^  to  say  that 
the  purpose  of  the  defendants  was  to  com- 
mit an  act  which  was  an  unauthorized  invasion 
of  the  plaintiff's  right  to  the  preservation  of 
the  name  and  memory  of  Mrs.  Schuyler  Intact 
from  public  comment  and  criticism.  As  the 
representative  of  all  her  immediate  living  rela- 
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tives,  It  was  competent  for  blin  to  maintain 
an  action  to  preserve  them  from  becoming 
public  property,  as  would  be  the  case  if  a 
statue  were  erected  by  strangers  for  public 
exhibition  under  such  dasslflcatlon,  with  re- 
spect to  the  characteristic  virtues  of  the  de- 
ceased, as  they  Judged  befitting.  I  cannot  see 
why  the  right  of  privacy  Is  not  a  form  of  prop- 
erty, as  much  as  Is  the  right  of  complete  im- 
munity of  one's  person.  If  it  Is  a  property 
right  with  reference  to  the  publication  of  a 
catalogue  of  private  etchings,  and  entitled  to  be 
protected  against  invasion,  as  Lord  Cottenham 
held  In  Frince  Albert  t.  Strange,  1  Macn.  & 
(i.  25,  47,  why  is  It  not  such  with  reference 
to  name  and  reputation?  We  have  some  Illus- 
trations of  the  exemise  by  courts  of  equity  of 
their  peculiar  powers  in  cases  which  have  been 
cited,  in  principle  not  unlike  this,  where  the 
publication  of  one's  letters  and  the  sales  of 
photographic  portraits  have  been  enjoined,  be- 
sides the  case  of  the  publication  of  the  cata- 
logue referred  to.  See  Gee  v.  Pritchard,  2 
Swanst.  402;  Prince  Albert  y.  Strange,  2  De 
Gex  &  S.  652;  Pollard  v.  Photographic  Co., 
40  Ch.  Div.  S45;  and  Woolsey  v.  Judd,  4 
Dner,  379.  These  decisions  are  authority  for 
the  doctrine  that  equity  will  interfere  to  pre- 
vent what  are  deemed  to  be  violations  of  per- 
sonal legal  rights,  and  the  only  Ihnltation  up- 
on the  application  Is  that  the  legal  right  which 
la  to  be  protected  shall  be  one  cognizable  as 
property.  It  seems  to  me  clear  that  the  juris- 
diction of  equity  Is  not  made  to  depend  upon 
the  existence  of  corporeal  property,  and  that  It 
la  exercised  whenever  the  complainant  estab- 
lishes his  claim  to  the  possession  of  exclusive 
personal  rights,  and  their  violation  In  definite 
ways,  for  which  an  action  at  law  cannot  af- 
ford plain  and  adequate  redress.  That  Is  the 
case  here.  The  defendants  were  a  voluntary, 
unincorporated  association,  whose  object  was 
to  erect  a  statue  of  Mrs.  Schuyler,  as  the 
"typical  philanthropist,"  and  subscriptions 
were  solicited  from  the  public  to  create  a  fund 
for  that  purpose.  It  was  foimd  by  the  trial 
court  that  the  acts  of  the  defendants  "have 
exposed  the  name  and  the  memoiy  of  Mrs. 
Schuyler  to  adverse  comment  and  publl<!  criti- 
cism, of  a  nature  peculiarly  disagreeable  to 
her  relatives,  and  have  caused  disagreeable 
notoriety,  for  which  they  are  in  no  way  re- 
sponsible." It  was  found  that  "annoyance  and 
pain  have  been  caused  thereby  to  the  plaln- 
tirr  and  to  the  immediate  relatives  of  Mrs. 
Schuyler,"  to  their  gieat  distress  and  injury, 
by  the  notoriety  incident  thereto.  However 
opinions  may  differ  with  respect  to  the  sub- 
stantial nature  of  the  injury  to  the  feelings  of 
Mrs.  Schuyler's  rdatlves,  we  have  the  finding 
that  it  was  In  fact  caused,  and  we  should  not 
say  that  It  was  merely  fanciful.  The  theory 
of  the  case,  which  calls  for  equitable  relief,  is 
not  thAt  of  a  mere  protection  to  wounded  feel- 
ings, but  the  protection  of  a  right  which  those 
who  represent  the  deceased  have  to  her  name 
and  memory,  as  a  family  heritage,  and  which 


bad  not  become  the  public  property.  Why  is 
that  not  a  legal  and  an  exclusive  Interest,  and 
why  are  its  possessors  not  entitled  to  be  pro- 
tected by  the  law  from  a  notoriety  which  in- 
vites public  criticism  of  the  memory  and  repu- 
tation of  the  deceased  relative?  And  If  it  be 
true  that  there  Is  no  known  application  at 
common  law  of  the  principle,  does  not  that 
natural  Justice  with  which  equity  Is  synony- 
mous requite  that  equity  supply  the  deficiency, 
or  enlarge  the  operation  of  legal  principles, 
and  grant  the  shelter  of  the  law  to  the  name 
and  memory  of  the  deceased,  at  the  instance 
of  her  relatives?  The  evidence  does  not  es- 
tablish that  Mrs.  Schuyler  was  a  public  char- 
acter, nor  that  she  was  in  such  public  station, 
or  BO  prominent  In  public  works,  as  to  make 
her  name  and  memory  public  property.  That 
phe  was  engaged,  throughout  her  life.  In  acts 
of  benevolence  and  beneficence,  may  be  per^ 
fectly  true;  but  she  was  nevee  a  public  char- 
acter, and  In  no  Just  sense  can  It  be  said  that, 
because  of  what  she  chose  to  do  in  the  private 
walks  of  life,  ethe  dedicated  ber  memory  to  the 
state  or  nation,  as  public  property.  To  hold 
that  by  reason  of  her  constant  and  avowed 
Interest  In  philanthroplcal  works  uncoimected 
with  public  station,  the  right  accrued  to  an  as- 
sociation of  Individuals,  strangers  to  her  blood, 
to  erect  a  statue  of  her,  typifying  a  human  vlr^ 
tue,  through  contributions  solicited  from  the 
general  public,  is.  In  my  Jtidgment,  to  assert 
a  proposition  at  war  with  the  moral  sense,  and 
I  believe  It  to  be  In  violation  of  the  sacred' 
light  of  privacy,  whose  mantle  Should  cover- 
not  only  the  person  of  the  individual,  but  every, 
personal  Interest  which  he  possesses  and  la 
entitled  to  regard  as  private,  when  through  nO' 
act  of  his,  nor  by  any  peculiar  drcumstances, 
has  the  public  acquired  any  right  In  them. 
Unless  equity  does  interfere,  the  right  ot  pri- 
vacy will  be  lost,  and  that  will  become  the' 
property  of  the  public  which,  our  sentiments 
and  reason  and  our  sense  of  Justice  tell  ns.  Is 
the  private  property  of  the  relatives  of  the  de- 
ceased person.  -  oniat  the  plaintiff  is  entitled,  if 
any  one  Is,  to  a  remedy,  has  been  heretofore 
mentioned,  and  it  is  the  finding  of  the  'trial 
court,  and  that  that  remedy  may  be  preventive 
In  Its  character  seems  to  me  to  be  within  tiie 
reason  and  principle  upon  which  equity  pro- 
ceeds. It  is  not  necessary  that  the  proposed 
statue  of  Mrs.  Schuyler  should  be  libelous  in 
character.  The  wrong  consists,  not  In  that 
fact,  but  In  the  unauthorized  acts  of  the  d9-. 
fendants,  which  will  Invite  adverse  comment 
and  public  criticism  upon  the  life  and  char^ 
acter  of  the  deceased,  bring  her  name  and 
memory  into  more  or  less  unenviable  notoriety, 
and  inflict  upon  her  immediate  relatives  and 
representatives  more  or  less  injury  in  their 
feelings  and  their  desires  for  that  privacy 
which,  in  their  private  station  of  life,  they  have 
the  right  to  enjoy.  The  threatened  offense  is 
of  a  permanent  and  continuing  nature,  and.  In 
many  senses,  differs  from  cases  of  mere  libel- 
ous publlcaUons.     I  think  that  a  case  was 
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made  ont  where  equity  was  unfetteted  In  Its 
Gzerdae  by  any  legal  principle,  and  where  the 
decree  of  the  court  below  should  be  affirmed. 

All  concur  with  PEOKHAM,  J.,  for  reversal, 
except  GRAY,  J.,  who  reads  for  affirmance. 

Judgment  reversed. 


(1«7  N.  Y.  674) 

CWRNBRS  et  al.  v.  MACKBT. 

(Court  of  Appeals  of  New  York.    Nov.  26, 

1895.) 

Partnership — Dissolution — Assumption  op  Lia- 
bilitt — sobbooation. 

1.  Where  a  partnership  had  a  husiness  ar- 
rangement with  defendant,  whereby  the  profits 
and  lowes  were  to  be  ratably  apportioned  be- 
tween them,  and  the  partnership  was  dissolved, 
and  the  amount  dne  defendant  was  credited 
on  the  books,  and  an  account  thereof  rendered 
to  defendant,  and  a  new  firm  was  organised, 
composed  partly  of  members  of  the  old,  who 
succeeded  to  the  "general  assets,  business,  and 
liabilities"  of  the  old  firm,  and  continued  the 
arrangement  with  defendant,  defendant  could 
not  afterwards  impose  on  the  new  firm  the  pay- 
ment of  his  claim  against  the  old  firm  for  any 
further  profits  than  those  credited  on  the  books, 
as  the  hew  firm  did  not  assume  such  liability. 
25  N.  X.  Sopp.  1Q23,  affirmed. 

2.  Plaintub  having  paid  off  a  mortgage, 
the  interest  on  which  was  to  be  proportionate- 
ly borne  by  defendant,  they  became  subrogated 
to  the  right  to  receive  from  defendant  his  pro- 
portion of  the  interest.  25  N.  Y.  Supp.  1023, 
affirmed. 

Appeal  from  supreme  court;  general  term, 
First  department 

Action  by  Baptist  M.  ComMS  and  others 
against  Alexander  Slackey  upon  an  alleged 
account  stated.  From  a  judgment  of  the  gen- 
eral term  (26  N.  Y.  Bupp.  1023)  affirming  a 
Judgment  rendered  up<m  the  report  of  a  ref- 
eree, defendant  appeals.    Affirmed. 

Appeal  by  the  defendant  from  a  judgment 
of  the  general  term,  First  department,  af- 
firming a  judgment  rendered  upon  the  report 
of  a  referee. 

This  action  was  brought  upon  an  alleged 
account  stated.  The  answer,  while  admit- 
ting the  copartnership  of  plalntifFs,  as  alleged, 
denied  that  any  account  had  been  stated  l)e- 
tween  the  parties,  but  admitted  that  an  ac- 
count had  been  rendered  by  the  plaintiffs 
upon  the  day  upon  which  it  was  alleged  the 
account  iiad  been  stated,  showing  the  bal- 
ance clahned,  and  alleging  that  he  had  not 
then  the  means  of  Bscertalning  whether  the 
same  was  correct  or  not;  and  he  denied  that 
he  ever  assented  to  the  correctness  thereof. 
The  answer  further  sets  up  various  defenses 
and  counterclaims  by  which  the  defendant 
claimed  to  surcharge  the  said  account  stated 
for  errors  In  respect  to  interest,  and  demand- 
ed an  accounting,  claiming  a  large  balance  to 
be  due.  To  the  counterclaim  a  reply  was 
duly  interposed.  The  Issues  thus  raised  hav- 
ing been  referred  to  a  referee,  to  hear  and 
determine  after  the  trial,  the  referee  reported 
In  favor  of  the  plaintUfs  for  an  amount  much 
below  that  which  was  claimed  In  the  com- 


plaint; and  from  the  judgment  thereupon 
entered,  this  appeal  is  taken  by  the  defend- 
ant 

The  referee  finds  that  on  the  6th  of  No- 
vember, 1868,  an  agreement  was  entered  into 
between  the  firm  of  Dowley,  Comers  &  Co., 
on  the  one  part,  and  the  defendant,  Alexan- 
der Mackey,  and  one  Muller,  on  the  other 
part,  providing  for  a  business  adventure.  In 
which  both  parties  should  be  interested; 
Dowley,  Corners  &  Co.  to  furnish  the  re- 
finery therein  mentioned,  and  capital  suffi- 
cient for  working  the  same,  and  the  defend- 
ant and  Muller  to  furnish  the  patents  and  en- 
tire time  and  services;  all  outlay  of  mone^ 
connected  with  the  property,  and  the  work- 
ing thereof,  to  be  borne  by  the  business,  ex- 
cept in  the  case  of  additions  in  the  shape  of 
entirely  new  Improvements;  the  Interest  on 
a  mortgage  of  $20,000,  then  on  the  premises, 
to  be  borne  4)y  the  business,-  and  no  rent 
or  commissions  upon  purchases  or  sales  to 
be  charged,  unless  actually  paid  out;  and 
profits  and  losses  to  be  divided,  or  borne  at 
the  end  of  each  year,  in  the  proportion  of 
two-thirds  to  or  by  Ddwley,  Comers  &  Ca, 
and  one-third  to  or  by  the  defendant  and 
Muller.  The  agreement  was  to  continue  in 
force  for  three  years  from  Its  date,  at  the  end 
of  which  time  Dowley,  Comers  &  Co.  were 
to  have  the  prlvUege  of  extending  it  to  the 
expiration  of  the  patents,  or  for  a  shorter 
period,  by  Increasing  the  Interest  of  defend- 
ant and  Muller  to  -four-tenths  of  the  profits. 
At  the  time  of  the  execution  of  this  contract, 
the  refinery  was  being  carried  on  und»  a 
previous  arrangement  between  the  same  par- 
ties. It  was  continued  for  the  period  of 
three  years,  ending  the  6th  day  of  Novem- 
ber, 1871.  It  was  further  continued  there- 
after, with  no  definite  extension  or  new  con- 
tract; but  In  fact,  from  and  after  the  1st 
day  of  January,  1872,  the  share  of  the  defend- 
ant in  profits  and  losses  was  increased  from 
one-sixth  to  one-fifth.  In  1875  the  firm  of 
Dowley,  Comers  &  Co.  was  dissolved,  and  a 
new  firm,  known  as  Corners  Bros.  &  Co.,  con- 
sisting of  the  plaintiffs  in  this  action,  was 
thereupon  organized,  and  succeeded  to  the 
general  assets,  business,  and  liabilities  of 
Dowley,  Comers  &  Co.  The  members  of  the 
old  firm  who  were  not  members  of  the  new 
firm  retired,  and  were  settled  with  on  the 
footing  of  the  books  and  accounts  as  they 
then  existed.  Up  to  the  time  of  such  suc- 
cession, in  1875,  Dowley,  Comers  &  Co.,  and 
from  the  time  of  their  succession.  Comers 
Bros.  &  Co.,  had  rendered  two  statements  to 
the  defendant  on  or  about  the  1st  day  of  Jan- 
.  nary  In  each  year.  The  one  was  a  summary 
of  the  refinery  business  for  the  previous  year, 
and  exhibited  the  balance  of  profit  and  loss, 
and  the  share  therein  of  each  of  the  parties. 
The  other  was  a  detailed  personal  account 
of  the  defendant  with  the  firm  for  the  same 
previous  year,  and  included  his  share  of  the 
profit  and  loss  trom  the  refinery  account,  and 
exhibited  the  balance  to  his  credit  or  debit 
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on  such  1st  day  of  January.  These  personal 
accounts  were  continuous,  carrying  forward 
the  balance  from  each  year  to  the  succeeding 
year.  Both  sets  were  regularly  received  and 
retained  by  the  defendant  without  objection. 
After  the  said  succession  of  plaintiffs,  the 
refinery  business  was  continued  by  the  for- 
mer, in  conjunction  with  the  defendant,  and 
for  a  part  of  the  time  with  Muller,  upon  the 
same  footing,  and  without  any  new  definite 
arrangement  between  them  and  the  defend- 
ant or  Muller,  until  on  or  about  the  15th  day 
of  October,  1880,  when  it  was  finally  discon- 
tinued, in  accordance  with  notice  to  that 
effect  glren  by  Corners  Bros.  &  Ck>.  to  the  de- 
fendant. No  objection  to  the  discontinuance 
was  then  made  by  the  defendant,  who,  on 
the  contrary,  had  expressed  his  opinion  of  the 
unadvisabillty  of  proceeding,  without  sub- 
stantial alterations  and  Improvements  of  ma- 
chinery. In  making  up  the  several  refinery 
accounts,  interest  was  reckoned,  not  only 
upon  the  mortgage,  but  also  upon  what  were 
known  as  the  working  and  improvement  ac- 
counts, and  was  charged  or  credited  to  the 
business,  and  became  an  element  of  profit 
or  loss,  stated  for  the  apportionment  between 
the  parties  interested  In  the  business  at  the 
end  of  each  year.  No  part  of  the  interest 
upon  the  working  or  improvement  accounts 
was  paid  or  received  by  either  Dowley,  Cor- 
ners &  Co.  or  their  successors,  the  plaintiffs; 
the  same  being  computed  in  their  favor, ,  or 
against  them,  as  the  case  might  be.  The  prin- 
cipal of  the  mortgage  of  $20,000  mentioned 
was  paid  off  in  installments.  No  part  of  such 
principal  was  ever  charged  to  the  business, 
or  in  anywise  paid  by  the  defendant;  nor 
does  it  appear  that  interest  was  ever  fully 
realized  by  the  plaintiffs  upon  this  principal. 
There  was  no  effort  on  the  part  of  the  plain- 
tiffs or  their  predecessors  to  mislead  the  de- 
fendant respecting  the  character  or  method 
of  the  accounts,  nor  to  withhold  from  him 
access  to  books,  or  other  means  of  informa- 
tion, in  regard  thereto.  He  had  mislaid  his 
duplicate  of  the  original  contract,  but  did  not 
seek  to  otherwise  inform  or  remind  himself 
of  his  rights  thereunder.  At  the  same  time 
be  was  not  an  expert  accountant,  and  nm 
main  reliance  was  upon  the  accuracy  of  the 
plaintiffs  and  their  predecessors. 

In  the  foregoing  statement  of  the  findings 
of  fact  of  the  referee  If  has  not  been  consid- 
ered necessary  to  refer  to  figures,  because  the 
question  Involved  upon  this  appeal  does  not 
relate  to  amounts,  but  to  the  principles  upon 
which  the  referee  has  based  bis  conclusions 
of  law.  As  conclusions  of  law  the  referee 
found:  (1)  Under  the  contract.  Interest  was 
not  chargeable  to  the  business  on  the  work- 
ing account,  nor  on  the  improvement  account, 
although  in  this  last  particular  there  may  be 
room  for  doubt,  inasmuch  as  the  contract 
failed  to  make  it  the  duty  of  either  of  the 
parties  to  supply  improvemoits  not  charge- 
able to  expense  account.  But  interest  was 
at  all  times  chargeable  to  the  business  upon 


the  120,000  represented  by  the  mortgage,  iand 
without  regard  to  payments  of  principal 
thereof  by  Dowley,  Corners  &  Co.,  or  by  the 
plaintiffs.  (2)  That  the  discontinuance  of 
the  business  by  the  plaintiffs  in  the  year 
1880  was  without  fault  on  their  part,  such  as 
to  subject  them  to  liability  to  the  defendant 
for  either  penalty  or  damages.  Moreover, 
the  action  of  the  defendant  preliminary  to, 
and  concurrent  with,  the  discontinuance  left 
him  no  right  of  subsequent  complaint.  (3) 
That,  in  view  of  the  receipt  by  the  defendant 
of  the  series  of  accounts  rendered  to  him  by 
Dowley,  Corners  &  Co.,  and  the  same  absence 
of  objection  by  him  thereto,  and  of  the  disso- 
lution of  the  firm,  and  the  succession  to  the 
same  by  the  plaintiffs'  firm  of  Comets  Bros. 
&  Co.,  with  material  changes  in  membership 
and  proportionate  rights,  and  without  notice 
that  the  accounts  were  in  any  wise  unaccepta- 
ble to  the  defendant,  it  would  be  inequitable 
to  permit  the  defendant  to  now  Impeach  these 
accounts,  for  the  purpose  of  charging  the 
plaintiffs  with  a  balance  to  defendant's  cred- 
it, at  the  time  of  the  succession,  larger  or 
other  than  the  balance  then  appearing  in  his 
favor  by  the  accounts  so  theretofore  rendered 
to  him.  And,  further,  that  the  sums  charged 
by  the  plaintiffs  upon  the  working  and  im- 
provement account  were  erroneously  charged, 
and  that,  notwithstanding  the  great  delay  of 
the  defendant  In  objecting  thereto,  neverthe- 
less correction  of  the  errors  can  now  prop- 
erly be  made  for  the  period  since  the  1st  of 
January,  1876,  that  being  the  date  when  the 
plaintiffs  succeeded  to  the  firm  of  Dowley, 
Comers  &  Co. 

Esek  Cow«!i,  for  appellant  W.  M.  Rose- 
bault,  tor  respondents. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
The  evidence  is  not  in  the  record,  and  the 
only  questions  which  can  be  considered  arise 
upon  exceptions  to  the  conclusions  of  law  of 
the  referee,  following  his  findings  of  fact. 
The  plaintiffs,  on  the  one  hand,  are  not  enti- 
tled to  any  presumption  In  support  of  the 
judgment  that  facts  were  shown  other  than 
those  stated  In  the  referee's  report,  and,  on 
the  other  hand,  the  defendant  must  accept 
any  inference  fairly  dedudble  from  the  facts 
found  which  tend  to  support  the  conclusions 
of  law,  and  cannot  question  such  Inferences, 
although  not  indisputable,  and  although  the 
facts  found  were  capable  of  diverse  inter- 
p'retatlona  Lamp  Co.  t.  Stiles,  135  N.  T. 
209,  31  N.  E.  1018. 

The  principal  question  relates  to  the  claim 
on  the  part  of  the  defendant  that,  in  makmg 
up  the  account  between  himself  and  the  firm 
of  Comers  Bros.  &  Co.  (the  plaintiffs),  he  was 
entitled  to^be  credited  with  the  amount  of 
the  Interest  on  capital  used  In  the  business, 
erroneously  charged  in  the  accounts  of  the 
former  firm  of  Dowley,  Corners  &  Co.,  to  the 
extent  that  said  charges  diminished  the  prof- 
its to  which  he  was  entitled  in  the  business 
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at  tbat  flrm.  The  raferee  tormd  that  the 
firm  of  Dowley,  Ck)rnera  &  Go.  was  dlasolved 
In  1876.  The  plalntUta  organized  the  new 
firm  of  Comers  Bros.  &  Co.,  three  of  the  part- 
ners In  the  old  firm  retiring,  and  the  three 
remaining  partners  uniting  with  two  others 
of  the  plaintiffs,  not  members  of  the  old  firm. 
In  organizing  the  new  one.  Unless  the  new 
flrm,  by  an  agreement  between  Itself  and  the 
defendant,  upon  sofficlent  consideration,  as- 
sumed whatever  liability  the  flrm  of  Dowlegr, 
Comers  &  Go.  might  be  under  to  the  defend- 
ant at  the  date  of  Its  dissolution.  It  Is  plain 
that  the  new  flrm  could  not  be  compelled.  In 
making  up  Its  accounts  with  the  defoidant, 
In  respect  to  the  business  <a  the  new  flrm,  to 
credit  him,  at  most,  anything  more  than 
$2,866.00,  the  sum  appearing  to  his  credit  on 
the  books  of  the  former  firm.  The  account 
between  the  plaintiffs  and  the  defendant  was 
adjusted  by  the  referee  on  the  theory  that  the 
defendant  was  entitled  to  a  credit  for  that 
amount,  and  the  plaintiffs  are  not  in  a  posi- 
tion to  question  th6  correctness  of  the  deci- 
sion as  to  this  item,  even  if  a  doubt  might 
be  raised  in  respect  to  it  After  the  organi- 
zation of  the  new  flrm,  in  1875,  the  refinery 
business  was  continued,  as  the  referee  finds, 
by  the  new  flrm  and  the  defendant  and 
Muller  upon  the  same  footing,  though  with- 
out any  new  definite  arrangement,  as  there- 
tofore between  them  and  the  old  flrm.  There 
were  losses,  in  place  of  profits,  in  the  business 
of  the  new  flrm,  and,  under  the  agreement 
of  November,  1868,  under  which  the  parties 
acted,  the  defendant  was  bound  to  bear  one- 
flftb  of  such  losses.  He  now,  in  effect,  seeks, 
by  reopening  the  accounts  between  himself 
and  the  old  firm,  to  obtain  credit  on  the  ac- 
count with  the  new  flrm  for  the  errors  and 
overcharges  In  the  old  account  He  cannot 
be  permitted  to  do  this,  unless  by  force  of 
some  contract  or  substitution,  whereoy  the 
new  firm  obligated  itself  to  the  defendant  to 
assume  and  pay  whatever  liability  the  old 
flrm  was  under  to  him.  No  such  obligation 
or  substitution  is  shown  by  the  fa,ct8  found. 
The  accounts  rendered  by  the  old  firm  on  the 
1st  day  of  January  of  each  year  up  to  Jan- 
uary 1,  1875,  immediately  preceding  the  dis- 
solution, although  retained  without  objection, 
could  be  impeached  by  him  for  fraud  or 
mistake.  Lockwood  v.  Thome,  18  N.  Y.  285. 
When  the  new  flrm  was  organized,  he  then 
had,  and  still  has,  unless  he  has  released  the 
old  firm,  or  the  statute  has  barred  him,  a 
right  of  action  against  the  old  flrm  for  any 
proflts  not  accounted  for  np  to  its  dissolution. 
The  new  flrm  entered  into  no  obligation  with 
the  defendant,  express  or  implied,  to  assume 
such  liability.  It  entered  Into  no  such  obli- 
gation with  the  old  flrm.  The  flnding  is- that 
the  new  flrm  succeeded  to  the  "general  as- 
■ets,  business,  and  liabilities  of  Dowley,  Cor- 
ners &  Co.,"  and  that  the  members  of  the 
old  firm  who  went  out  of  the  business  "were 
settled  with  on  the  footing  of  the  books  and 
•ceonnts  as  they  then  eiJsted."    The  fair 


InfMence  from  these  findings  is  that  the  b«w 
flrm  assumed  the  liabilities  of  Dowley,  Cor 
ners  &  Co.  appearing  on  the  books  and  ac- 
counts of  that  flrm,  and  settled  with  the  re- 
tiring partners  on  the  basis  that  the  liabilities 
were  such  as  were  shown  thereby.  EiVen  if, 
by  the  agreement  with  the  old  flrm,  the  new 
flrm  assumed  its  liabilities  without  limita- 
tion, the  agreement  would  not  inure  to  the 
beneflt  of  the  defendant  or  give  him  a  right 
of  action  thereon.  Wheat  v.  Rice,  97  N.  Y. 
296;  Servlss  v.  McDonnell,  107  N.  Y.  200.  14 
N.  E.  814.  As  between  the  two  firms,  it  is 
plain  that  the  old  flrm  could  not  under  the 
arrangement  with  the  new  flrm,  have  main- 
tained an  action  against  the  latter  to  recover 
a  sum  which  they  might  have  been  obliged 
to  pay  the  defendant  or  had  paid  him,  on  a 
correction  of  the  accounts. 

The  principle  of  novation  of  debts  has  no 
application.  The  new  firm  had  not  takoi 
upon  itself  the  liability  of  the  old  flrm  to  the 
defendant  beyond,  at  most  the  Indebtedness 
entered  on  the  books,  nor  had  the  defendant 
upon  the  facts  found,  discharged  the  rariginat 
debtor,  and  accepted  the  new  flrm  as  his  cred- 
itor for  such  excess.  Shaw  v.  McQregory,  106 
Mass.  86;  Caswell  v.  Fellows,  110  Mass.  52. 
The  conclusion  of  the  general  term  that  the 
account  between  the  new  firm  and  the  de- 
fendant did  not  draw  into  it  any  liability  of 
the  old  firm  to  the  defendant  beyond  the  sum 
appearing  on  the  final  account  rendered  by 
that  firm  January  1, 1875,  is  supported  by  the 
facts  found.  We  do  not  rest  our  affirmance 
of  this  point  on  the  doctrine  of  equitable 
estoppel.  We  should  have  some  dfficnlty  In 
placing  onr  aiSrmance  on  this  ground;  but 
on  the  ground  that  there  was  no  contract 
liability,  and  that  the  finding  that  the  new 
partners  continued  business  on  the  same  foot- 
ing as  the  original  partners  to  the  contract 
can  only  mean  that  the  terms  of  the  original 
contract  were  to  govern  the  relations  of  the 
I>arties  thereafter  in  conducting  the  new  busi- 
ness, the  decision  should  be  upheld.  We 
agree  with  the  general  term  In  its  disposition 
of  the  question  of  the  charge  to  the  business 
of  the  new  firm  of  a  sum  equal  to  the  interest 
on  the  mortgage  of  $20,000.  Ilie  reasons 
are  fully  stated  In  the  opinion  of  the  general 
term,  and  it  is  unnecessary  to  repeat  them. 

We  think  the  judgment  is  right,  and  It 
should  th^efore  be  affirmed.  All  concur. 
Judgment  affirmed.  ■ 


att  K.  T.  8»S> 
BABR  V.  BONTNGH. ' 
(Court  of  Appeals  of  New  York.  Nov.  26, 1886.) 
▲aBMT— PsaaosAi.  Liabilitt— FRn)oirAi.'s 

CONTBAOT. 

.  A  husband  negotiating  a  lease  of  Us 
wife's  land  is  not  liable  to  the  proposed  lessee 
for  failure  of  the  wife  to  execute  the  lease, 
where  the  lessee  was  aware  that  the  husband 
was  merely  acting  as  adviser  to  his  wife  as  to 
the  terms  she  shoald  require. 

»  Motion  for  teargnment  denied.    See  42  N.  B.  721. 
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Appeal  from  supreme  oourt,  general  term. 
First  department 

Action  by  Albert  Baer  against  Cbarles  W. 
Bonynge  tor  damages  for  breach  of  a  con- 
tract to  procure  a  lease  of  certain  premises. 
From  a  Judgment  of  the  general  term  (25  N. 
Y.  Supp.  666)  denying  plaintlirs  motion  for  a 
new  trial,  plaintiff  appeals.   Affirmed. 

Albert  Stickney,  for  appellant  George  L. 
Rlyes,  for  respondent 

FINCH,  3.  If  the  conclusion  of  the  gen- 
«al  term  in  this  case,  that  the  defendant  did 
not  bind  Umself  personally,  is  correct,  it  de- 
termines the  result  without  need  of  a  con^d- 
eratiou  of  the  question  raised  as  to  the  effect 
of  the  statute  of  frauds.  The  action  against 
Urn  was  to  recover  damages  for  a  breach  of 
an  agreement  to  give  plaintiff  an  extended 
lease  of  the  premises  occupied  by  him.  A 
former  owner  of  the  property  had  given  a 
lease,  which,  by  an  assignment,  had  passed 
to  the  plaintiff,  and  the  property  itself  had 
been  conveyed  to  the  defendant's  wife.  That 
fact  was  well  known  to  the  plaintiff,  and 
when  he  asked  the  husband  for  a  renewal  of 
his  lease  it  plainly  implied  that  liis  contract 
was  to  be  with  1±ie  wUe,  as  owner,  and  that 
his  negotiations  with  the  husband  were  steps 
to  that  end.  At  their  conclasion  the  propos- 
ed new  lease  was  drawn  between  the  wife 
as  lessor  and  the  plaintiff  as  lessee,  and  the 
latter  insisted  on  himself  mailing  it  to  her  in 
London,  for  the  purpose  of  its  final  execution. 
These  tacts  tend  to  show  that  the  only  con- 
tract contemplated  between  the  parties  was 
one  between  plaintiff  and  the  wife  of  the  hus- 
band, and  that  the  imderstood  attitude  of  the 
defendant  was  that  of  her  adviser,  upon 
whose  Judgment  as  to  the  terms  of  the  lease 
she  was  expected  to  rely.  The  letter  and 
memorandum  of  the  defendant,  read  in  the 
light  of  these  facts,  disclose  no  other  inten- 
tion or  purpose  on  his  part,  and  Justify  no 
other  interpretation  on  the  part  of  plaintiff. 
He  could  hardly  misunderstand  what  was  ex- 
plicitly stated,— that  the  defendant  was  giv- 
ing his  ideas  of  the  lease;  that  is,  his  Judg- 
ment of  the  terms  and  conditions  which  his 
wife  ought  to  require,  and  which  he  should 
advise  her  to  insist  upon.  There  is  no  agree- 
ment either  in  letter  or  memwandum,  that 
the  defendant  will  give  a  lease  or  procure  one 
to  be  executed.  Conceding  that,  although 
known  to  be  the  agent  of  his  wife,  and  acting 
in  that  capacity,  he  might,  nevertheless,  have 
bound  himself  personally,  it  is  quite  apparent 
tliat  he  did  not  do  so  by  any  language  having 
that  meaning,  and  that  all  he  said  and  wrote 
was  in  the  character  of  an  adviser  of  his 
wife,  and  as  an  effort  to  agree  upon  terms 
which  he  could  advise  her  to  accept.  There 
is  no  sufficient  proof  of  any  prior  verbal 
agreement  which  bound  anybody.  That  fact 
is  entirely  evident  from  the  subsequent  ne- 
gotiations, in  which,  for  the  first  time,  the 
terms  of  the  new  arrangement  were  discuss- 


ed, and  which  went  upon  the  condnslon  that 
those  terms  remained  to  be  agreed  upon. 
They  were  agreed  upoA  as  between  the  hus- 
band and  the  plaintiff,  but  were  understood  to 
bind  nobody  until  accepted  by  the  wife,  who 
owned  the  property,  and  to  be  evidenced  b^ 
her  execution  of  the  lease.  Undoubtedly, 
both  parties  assumed  that  the  terms  which 
were  satisfactory  to  the  husband  would  be 
so  to  the  wife,  and  lead  her  to  execute  the 
lease;  but  he  did  not  bind  himself  to  give  or 
procure  a  lease,  and  both  parties  understood 
that  the  actual  contract  when  made  was  to 
be  between  the  wife  and  the  plaintiff.  All 
that  preceded  that  was  preliminary  and  ten- 
tative, and  understood  to  be  dependmit  upon 
the  ultimate  assent  of  the  wife,  as  owner  of 
the  land.  That  was  the  view  of  the  general 
term,  and  we  think  it  correctly  interpreted 
the  negotiatlona  between  the  parties.  The 
Judgment  should  be  affirmed,  with  costs.  All 
ooncor.    Judgment  affirmed. 


(St  Ohio  St.  m) 
HIXSON  V.  OGO. 
(Suprrane  Court  of  Ohio.    Oct  29,  1895.) 

Res  JCDICATl— MaTBBIAI,  ISSDES. 

Where  issue  has  heen  joined  on  a  material 
fact  in  an  action,  and  the  issue  judicially  deter- 
mined and  carried  into  judgment  by  a  court 
having  jurisdiction  of  the  action,  the  parties  to 
such  action  are  concluded  by  such  finding  until 
the  judgment  is  reversed  or  set  aside;  and  the 
fact  thus  established  cannot  be  retried  by  the 
same  parties  in  any  snlisequent  action,  whether 
the  second  action  is  upon  the  same  or  a  different 
subject-matter  from  the  first.  In  tills  respect  it 
is  immaterial  that  one  of  the  actions  may  hare 
been  ex  contractu,  and  the  other  ex  delicto. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Athens  county. 

Action  by  William  Ogg  against  Peter  HIx- 
son  in  the  court  of  common  pleas.  Judgment 
for  defendant,  which  was  reversed  on  appeal 
to  the  circuit  court  Hixson  brings  error. 
Reversed. 

Wood  &  Wood,  L.  M.  Jewett,  and  E.  A. 
Guthrie,  for  plaintiff  in  error.  Orosvenor, 
Jones  &  Worstell  and  Lk  A.  Eoons,  for  de- 
fendant in  error. 

BRADBURT,  J.  In  the  year  1887  the  platai- 
tiff  in  error,  Peter  Hixson,  brought  an  action 
against  the  defendant  In  error,  William  Ogg, 
upon  a  promissory  note.  Ogg  set  up,  as  one 
defense,  a  payment  of  $266,  which  was  de- 
nied by  Hixson.  A  Jury  was  waived,  and  the 
cause  tried  to  the  court,  which  found  against 
the  alleged  payment  Ogg  made  a  motion 
for  a  new  trial,  one  ground  of  which  was 
newly-discovered  evidence.  On  the  hearing 
of  the  motion  for  a  new  trial,  Ogg  produced 
and  offered  in  evidence  a  i)aper  writing  pur- 
porting to  be  a  rec^pt  signed  by  Hixson  for 
the  1255  which  Ogg  claimed  to  have  paid. 
The  motion  was  overruled,  and  a  Judgment 
which  remains  in  force  rendered  on  the  find- 
ing of  the  court    Hixson  contended  tliat  this 
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teceipt  luid  teen  foiled,  and  afterwards 
caused  Ogg  to  be  Indicted  for  forging  and  ntr 
teilng  tbe  same.  Upon  tbe  trial  of  this  in- 
dictment, Ogg  was  acquitted.  He  thereupon 
brought  an  action  against  Hlxson  for  mall- 
cioos  prosecution.  Wlien  this  latter  action 
came  on  to  be  tried,  H1zs<mi  contended  that 
the  finding  of  the  court,  made  in  tbe  former 
action  (on  the  note),  that  the  f255  had  not 
been  paid,  was  concluslre;  while  Ogg  con- 
tended that  he  could  relltigate  that  question 
In  the  new  action.  Upon  this  question,  at 
the  request  of  Hixson's  counsel,  the  court 
charged  the  Jury  as  follows:  "Whether  or 
not  the  money  [that  Is,  the  $255]  was  or  was 
not  paid,  as  claimed  by  the  ptaintUf,  to  the 
defendant,  if  it  was  submitted  to  the  court 
In  the  case  of  the  defendant  against  the 
plalntUt  in  the  former  suit  between  them.  It 
la  a  matter  adjudicated  In  that  case,  and  It 
is  settled  by  the  adjudication  made  in  that 
case,  which  adjudication  Is  that  the  said  sum 
of  money  was  not  paid."  The  plaintiff  Ogg 
excepted  to  the  Instructions  thus  given,  and 
requested  the  court  to  give  to  the  jury  the 
following  special  Instructions:  "Second..  But 
that  jndgmtot  is  not  a  bar  to  this  action,  and 
the  question  of  the  payment  of  said  money 
can  be  retried  here  for  the  purpose  of  this 
actioiL"  The  court  declined  to  gire  this 
proposition  to  the  jury,  to  which  refusal  Ogg 
excepted.  The  verdict  and  judgment  were 
in  Hlxsoo's  favor.  The  cause  was  taken  to 
the  circuit  court,  and  tbe  judgment  of  the 
court  of  common  pleas  was  there  reversed, 
ni)on  the  sole  ground  that  the  court  of  com- 
mon pleas  erred  In  refusing  to  instract  the 
jmy,  as  requested  by  Ogg,  as  follows:  "But 
that  judgment  Is  nut  a  bar  to  this  action,  and 
the  question  of  the  payment  of  said  money 
can  be  retried  here  for  the  purposes  of  this 
action."  The  cause  was  then  brought  to  this 
court  by  Hlxson,  to  reverse  this  holding  of 
the  circuit  court 

The  instructions  that  the  court  of  common 
pleas  refused  to  give  to  the  jury,  and  for 
which  refusal  the  circuit  court  reversed  the 
judgment,  contains  two  propositions:  (1) 
That  tbe  judgment  in  the  former  action 
(upon  the  note)  was  not  a  bar  to  the  second 
action  (tor  malicious  prosecution);  (2)  that 
the  question  of  tbe  repayment  of  the  money 
($255)  could  be  retried  for  the  purposes  of 
the  second  action. 

The  first  proposition  was  sound,  and.  If  it 
had  stood  alone,  should  have  been  given  to 
the  jury,  because  the  subject-matter  of  the 
two  actions  was  different,  and  their  respec- 
tive natures  such  that  the  decision  of  one 
conld  not  determine  the  other.  This  propo- 
sition, however,  as  we  have  seen,  was  em- 
bodied, In  a  single  request,  with  another 
proposition,  and  the  whole  asked  to  be  given 
In  charge  to  the  jury.  If  this  other  proposi- 
tion was  unsound,  a  refusal  to  comply  with 
the  request  was  not  error.  Where  a  sound 
and  pertinent  I^al  proposition  and  an  un- 
sound one  are  united  in  a  single  request,  the 
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court  is  not  bound  to  sepaiate  them,  and  five 
to  the  jury  the.  sound  proposition,  but-  may 
decline  to  give  It  in  the  form  presented.  lo- 
glebrlgbt  v.  Hammond,  19  Ohio,  337;  French 
V.  Millard.  2  Ohio  8t  4S;  Walker  v.  Devlin, 
Id.  503. 

This  brings  us  to  the  consideration  of  the 
second  pn^Kwition,— whether  the  question  of 
the  payment  of  the  $255  could  be  retried  In 
the  secMtd  action.  In  the  action  brought 
by  Hlxson  on  the  pnmlssory  note,  Ogg  had 
plead  the  payment  of  this  sum  as  a  defense 
pro  tanto.  Hixson,  by  his  reply,  joined  issue 
on  this  plea.  Upon  the  trial  of  the  action 
this  Issue  was  found  in  favor  of  Hlxson,  and 
a  judgment,  entered  on  the  finding,  which 
finding  and  judgment  remain  In  full  forces, 
Tbe  general  rule,  established  by  the  uniform 
current  of  authority,  Is  that  an  issue  cmce 
tiled,  decided,  and  carried  Into  judgment 
works  an  estoppel,  and  cannot  be  relltigated 
by  the  same  parties  In  a  subsequent  action, 
thongh  the  subjects  of  the  two  actions  are 
different  Perkins  v.  Walker,  19  Vt  145; 
Betts  V.  Starr,  6  Oonn.  500.  In  the  latter 
case,  Briston,  J.,  laid  down  the  rule  as  fol- 
lows: "Where  the  cause  or  object  of  two 
actions  Is  different,  though  the  matter  or 
point  In  dispute  Is  the  same  in  both,  a  prior 
judgment  Is  no  bar  to  a  subsequent  action; 
but  tbe  verdict  may  be  matter  of  evidence 
to  prove  such  point  in  dispute;  *  *  *  for 
althongh,  the  object  and  purpose  of  two  ac- 
tions being  different  the  judgment  in  one 
cannot  be  osed  by  way  of  bar  to  the  other. 
It  does  not  .follow  that  in  the  second  action 
either  party  can  be  permitted  to  contradict 
what  was  expressly  adjudicated  In  the  first" 
Id.  563.  "A  decision  npon  any  material 
point  is  conclusive,  though  the  sabject-mat- 
t^r  of  the  two  suits  Is  different"  1  Freem. 
Jndgm.  S  263.  "A  judgment  is  conclusive, 
not  only  as  to  the  subject-matter  in  suit  but 
as  to  all  other  suits  which,  though  concern- 
ing other  subject-matters,  involve  the  same 
questions  of  controversy."  Id.  In  Bigelow 
on  EMoppel  (page  99)  the  rule  la  announced 
In  the  following  language:   "A  matter  of  fact 

*  *  *  onoe  adjudicated  by  a  court  of  compe- 
ent  Jurisdiction,  concurrent  or  exclusive,  how- 
ever erroneous  the  adjudication,  may  be  re- 
lied upon  as  an  estoppel  in  any  subsequent 
collateral  suit  in  the  same  or  any  .other  conrt; 

•  •  *  and  this,  too,  whether  the  subse- 
quent suit  is  upon  the  same  or  a  different 
cause  of  action."  The  authorities  on  the 
question  are  numeroas,  but  it  is  not  necessary 
to  refer  to  them  specifically.  The  rule  has 
been  adopted,  in  this  state,  and  applied  with 
as  much  firmness  as  in  the  courts  of  any  of 
the  states  of  the  American  Union.  The  first 
clause  of  the  syllabus  In  Bridge  Ca  v.  Sar- 
gent 27  Ohio  St  233,  reads:  "In  a  Judicial 
proceeding  In  a  court  of  record,  where  a  par- 
ty is  called  upon  to  make  good  his  cause  of 
action  or  establish  his  defense,  he  must  do 
so  by  all  the  pn^er  means  in  his  control; 
and  If  he  falls  In  that  respect  purposely  or 
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negligently,  he  Will  not  afterwards  be  per- 
mitted to  deny  the  correctness  of  the  deter- 
mination, nor  to  relltigate  the  same  matter 
between  the  same  parties."  In  Cromwell  t. 
Sac  County,  94  U.  S.  351,  the  difference  be- 
tween the  effect  of  a  Judgment  as  a  bar  to  a 
second  actlcm  on  the  same  demand  and  its 
effect  as  an  estopiiel  between  the  same  par- 
ties npon  a  different  cause  of  action  is  clearly 
stated  In  the  first  danse  of  the  syllabus:  "In 
the  former  case,  the  judgment,  if  rendered 
npon  the  merits,  constitutes  an  absolute  bar 
to  a  subsequent  action;  •  •  •  but,  where 
the  second  actlmi  between  the  same  jtartles 
is  upon  a  different  claim  or  demand,  the  Judg- 
ment in  the  prior  action  operates  as  an  estop- 
pel only  as  to  those  matters  in  issue  or  points 
controverted  upon  the  determination  of  which 
the  finding  or  verdict  was  tendered."  Nor 
is  it  material  in  this  respect  tliat  one  of  the 
actions  may  be  ex  contractu,  while  the  other 
sounds  in  tort  In  the  nature  of  things,  if 
the  facts  npon  which  different  causes  of  ac- 
tion rest  have  no  connection  with  each  other, 
a  fact  established  In  the  action  first  tried 
cannot  affect  the  subsequent  action,  for  the 
obvious  reason  that  such  fact  would  be  Im- 
material in  respect  to  the  latter  action;  but, 
where  certain  facts  are  common  and  material 
to  both  actions,  the  subject-matter  of  the  two 
actions  are  connected  to  that  extent,  wheth- 
er both  be  ex  contractu,  both  ex  dcdicto,  or 
one  founds  on  contract  and  the  other  In  tort 
And  if,  in  such  case,  the  common  and  mate- 
rial fact  has  been  Judicially  ascertained  in 
the  action  first  tried,  it  should  be  regarded 
as  established  In  respect  of  the  other  action, 
so  long  as  the  Judgment  remains  in  force. 

Upon  the  qnestion  respecting  the  payment 
of  the  $255,  the  parties  had  had  their  day  in 
court;  the  matter  had  been  solemnly  adju- 
dicated; and  public  policy  requires  that  the 
qnestion  between  them  should  be  forever 
foreclosed.  This  finding  may  have  been  the 
chief  inducement  that  moved  Hixson  to  in- 
stitute the  prosecution  which  was  the  foun- 
dation of  the  second  action.  The  nonpay- 
ment of  the  money  named  in  the  receipt  had 
been  Judicially  declared  in  an  action  directly 
involving  the  question.  Hluon  would  be 
likely  to  rely  with  confidence  upon  the  truth 
of  a  fact  thus  ascertained.  True,  it  Is  con- 
ceivable that  HizBon  knew  that  the  money 
had  been  paid,  and  that  the  finding  of  the 
court  to  the  contrary  was  false,  and  yet  wan- 
tonly availed  himself  of  the  adjudication  to 
annoy  his  antagonist.  If  such  was  the  case, 
the  estoppel  produced  a  result  to  be  regret- 
ted. Doubtless,  cases  occasionally  occur 
•vhere  the  estoppel  works  a  hardship.  It 
must  always  do  that  where  it  In  fact  prevents 
the  assertion  of  a  Just  demand,  or  denies  the 
interposition  of  a  meritorious  defense;  but 
these  results  rarely  occur,  and,  where  they 
do  occur,  they  can  usually  be  traced  to  the 
negligence  of  the  party  estopped.  The  pos- 
sibility of  an  occasional  advantage  unfairly 
secured  by  one  of  the  parties  to  an  action  by 


reason  of  the  rule  Is,  Indeed,  a  slight  evil 
when  compared  with  the  mischief  which 
would  result  frcHn  its  abrogation.  The  rule 
is  founded  upon  that  principle  of  public  pol- 
icy which  requires  that  litigation  shall  not  be 
interminable,  and  demands  that  when  a 
party  has  had  a  fair  trial  before  a  tribunal 
established  for  that  purpose,  and  bas  ex- 
hausted the  remedies  provided  by  law  to  ob- 
tain a  new  trial,  he  shall  be  held  to  abide 
the  Judgmoit  of  the  coart.  Judgment  of  the 
circuit  court  reversed,  and  that  of  the  com- 
mon pleas  affhTQed. 


(6S  Olilo  St.  *m 
TRUSTEES  OP  SWAN  TP.  v.  McCLAN- 
NAHAN  at  al. 
(Supreme  Court  of  Ohio.    Oct  29,  1895.) 

AFFEAL    FROU     INTERI.OCOTORT    OrDEK  —  EfVECT 

— TniAL  ON  IbSOES— JCRISUICTION  OV  Ap- 

PEUiATE  COCBT — DISMISSAL  BSLOW. 

1.  An  appeal  from  an  interlocutory  ordor  of 
the  court  of  common  pleas,  or  a  judge  thereof, 
dissolving  a  provisional  injunction  allowed  in  an 
action,  does  not  transfer  the  case  to  the  appellate 
court  for  trial  on  the  issues  Joined  by  the  plead- 
ings. Hie  jurisdiction  of  the  appellate  court  on 
such  appeal  is  limited  to  the  heajnng  and  decision 
on  the  motion  to  dissolve,  althoagh  the  ultimate 
relief  demanded  in  the  action  is  a  permanent  in- 
junction of  like  purport  with  the  provisional  one 
which  was  dissolved. 

2.  Where,  after  such  appeal,  the  plaintiff  dis- 
misses his  action  in  the  coort  of  common  plnas, 
the  provisional  injunction  and  motion  to  dissolve 
go  with  it  and  nothing  remains  for  the  appellate 
court  to  faeai  and  determine. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Vinton  county. 

Action  by  McClannahan  and  others  against 
the  trustees  of  Swan  township,  in  the  court 
of  common  pleas.  From  an  order  dissolving 
the  injunction,  plaintiffs  appealed  to  the  cir- 
cuit court  From  an  order  refusing  to  dis- 
miss the  appeal,  and  from  the  Judgment  In 
the  drctilt  coiut,  defendants  bring  error.  Re- 
versed. 

J.  M.  McGilllvray  and  J.  W.  Darby,  for 
plaintiffs  in  error.  M.  M.  Cherry,  for  defend- 
ants in  error. 

WILLIAMS,  J.  Action  was  brought  in  the 
court  of  common  pleas  of  Vinton  county  by 
the  defendants  in  error,  resident  taxpayers  of 
Swan  township,  in  that  county,  against  the 
trustees  of  the  township,  who  are  the  plain- 
tiffs in  error  here,  to  enjoin  the  levy  of  a 
tax  to  pay  for  a  site  and  the  building  of  a 
township  house,  the  borrowing  of  money  in 
anticipation  of  the  tax,  and  payment  for  the 
site  and  building  out  of  the  general  fund  of 
the  township.  The  petition  alleges,  as  the 
grovmds  of  the  injunction,  that  thei  trustees, 
who  bad  already  contracted  for  the  site  and 
the  erection  of  the  building  at  a  cost  of  less 
than  $2,000,  had  not  submitted  the  question 
of  making  the  levy  to  the  electors  of  the 
township  at  any  election  held  therein,  as  re- 
quired by  section  1443  of  the  Revised  Stat- 
utes, and  that  there  was  no  fund  in  the  treas- 
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1117  of  the  townahlp  wbich  could  b6  used  in 
payment  for  the  building  or  site  when  the 
contracts  were  made.  The  prayer  of  the  pe- 
tition was  for  a  temporary  injunction,  and 
that  on  the  final  hearing  the  Injunction  be 
made  perpetual.  Upon  the  filing  of  the  peti- 
tion an  order  was  granted  by  a  judge  of  the 
court  In  which  the  action  was  brought,  enjoin- 
ing the  defendants,  as  prayed  for  in  the  pe- 
tition, until  the  further  order  of  the  couit. 
Afterwards,  before  the  same  judge,  the  de- 
fendants, on  notice  to  the  plaintiffs,  moved 
for  the  dissolution  of  that  injunction  for 
the  reasons,  oa  stated  in  the  motion,  tliat 
the  allegations  of  tlie  petition  were  insuffi- 
cient to  authorize  it,  and  also  that  they  were 
not  true,  which  motion  was  sustained  and  the 
injunction  dissolved,  and  from  the  order  of 
dissolution  the  plaintiffs  appealed  to  the  cir- 
cuit court.  After  the  appeal  was  perfected 
the  operation  of  the  order  of  dissolution  was 
suspended  by  two  judges  of  the  circuit  court 
until  the  appeal  could  be  heard.  Issues  of 
fact  having  been  made  up  by  pleadings  filed 
in  the  action  in  the  court  of  common  pleas, 
—the  answer  controverting  material  allega- 
tioos  of  the  petition,  and  alleging  some  new 
matter,  which,  was  denied  by  reply,— the 
cause  was  placed  on  the  trial  docket  of  that 
court  for  the  ensuing  term,  when  the  defend- 
ants asked  to  have  the  cause  set  down  for 
trial.  The  court  granted  the  request,  and 
thereupon,  as  shown  by  the  record,  on  mo- 
tion of  the  plaintiffs,  the  cause,  so  far  as  the 
same  was  pending  in  that  court,  was  dismiss- 
ed without  prejudice  to  a  new  action,  and 
judgment  rendered  against  the  plaintiffa  for 
costs.  At  the  following  term  of  the  circuit 
court  the  defendants  filed  their  motion  to  dis- 
miss the  appeal  taken  from  the  order  dis- 
solving the  temporary  injunction,  and  to 
strike  the  cause  from  the  docket  of  that  court, 
because  the  appeal  took  up  nothing  but  the 
order  of  dissolution,  and  after  the  appeal  the 
plaintiffs  dismissed  their  action  as  above  stat- 
ed. Upon  the  bearing  of  that  motion  the 
court  found  the  facts  to  be  as  herein  set 
forth,  but  overruled  the  motion,  holding  that 
the  appeal  took  up  the  whole  case,  and, 
against  the  objection  of  the  defendants,  pro- 
ceeded to  a  trial  of  the  cause  upon  the  Issues 
Joined  by  the  pleadings,  at  the  conclusion  of 
which  judgment  was  given  for  the  plaintiffs, 
according  to  the  prayer  of  the  petition.  A 
motion  for  a  new  trial  upon  the  ground, 
among  others,  that  the  appeal  should  have 
been  dismissed  and  the  cause  stricken  from 
the  docket,  was  overruled,  and  a  bill  of  excep- 
tions duly  allowed  and  filed,  showing  the  fore- 
going state  of  facts. 

The  question  presented  is  one  of  some  prac- 
tical importance,  namely,  whether  an  appeal 
from  an  order  vacating  a  provisional  injunc- 
tion, in  an  action  where  the  ultimate  remedy 
sought  is  a  perpetual  injunction  of  like  pur- 
port, has  the  effect  of  transferring  the  case 
to  the  appellate  court  for  trial  and  judgment 
op  Its  merits.     It  was  said  in  Keys  r.  Wil- 


liamson, 81  Ohio  8t  564,  that  the  question  la 
one  about  which  there  is  a  diversity  of  opin- 
ion, but  none  was  there  expressed  by  the 
coiut  upon  it,  as  that  was  unnecessary  to  the 
determination  of  the  case,  and  we  are  not 
aware  of  any  decision  of  the  court  upon  the 
question.  By  the  provisions  of  the  Civil 
Code,  an  injunction  may  be  the  final  judg- 
ment in  an  action,  or  a  provisional  remedy 
employed  In  the  action;  and  the  provisional 
injunction  may  be  granted  when  it  appears 
to  be  necessary  to  restrain  during  the  litiga- 
tion the  commission  or  continuance  of  some 
act  respecting  the  subject  of  the  action  which 
will  render  Ineffectual  the  ultimate  judgment 
demanded  by  the  plaintiff.  A  party  against 
whom  such  provisional  injunction  has  been 
granted  may  at  any  time  before  the  trial  of 
the  action  apply  to  the  court  in  which  the  ac- 
tion is  pending,  or  to  a  judge  of  that  court,  to 
vacate  or  modify  the  same,  either  upon  the 
petition  and  affidavits  on  which  the  injunc- 
tion was  allowed,  on  the  ground  that  they  are 
Insufficient  to  warrant  the  injunction,  or  up- 
on counter  affidavits  controverting  the  state- 
ments of  fact  on  which  it  was  obtained,  or 
upon  both  of  these  grounds  in  the  same  ap- 
plication. An  appeal  may  be  taken  to  the  dr-' 
cult  court  "from  an  interlocutory  order  made 
by  the  common  pleas  court  or  a  Judge  thereof,' 
dissolving  an  injunction,  in  a  case  of  which' 
It  had  original  jurisdiction;  but  such  inter-, 
locutory  order  dissolving  such  injunction  shall' 
not  be  siispended  by  the  appeal  except  by' 
the  order  of  the  circuit  court,  or  two  Judges 
thereof  in  vacation,  on  reasonable  notice  to  I 
the  adverse  party."  Rev.  St.  {  6226.  The' 
proper  office  of  the  provisional  injunction  Is 
to  prevent  threatened  irreparable  injury,' 
which  should  be  averted  until  opportunity  is 
afforded  for  a  full  and  deliberate  investiga- 
tion of  the  case  at  the  trial,  and  to  preserve 
until  that  time,  aa  far  as  possible,  the  con- 
dition of  things  existing  when  the  injunction 
is  obtained,  to  the  end  that  the  rights  of  the 
parties  as  established  by  the  final  judgment 
rendered  on  the  trial  may  be  secured  to  them 
by  the  enforcement  of  the  judgment  In  con- 
tinuing such  an  Injunction,  by  declining  to 
sustain  a  motion  for  Its  dissolution,  as  well 
aa  in  granting  It  In  the  first  Instance,  the 
court  or  judge  exercises  a  discretion  which  Is 
controlled  to  some  extent  by  a  consideration 
of  the  consequences  that  are  likely  to  follow, 
and  will  pursue  that  course  which  seems  best 
calculated  to  subserve  the  ends  of  Justice  and 
protect  the  interests  of  the  parties;  and 
while,  in  such  case,  the  court  or  judges  so  tax 
pass  upon  the  sufficiency  of  the  petition  as 
to  be  satisfied  a  case  is  made  for  the  allow- 
ance of  the  injunction,  that  Is  not  to  be  taken 
as  a  final  adjudication  by  the  court  that  the 
petition  states  a  cause  of  action,  or  that  It  In 
any  way  affects  the  tight  Of  the  defendant 
to  test  its  sufficiency  in  the  usual  way,  by  de- 
murrer. As  said  by  the  lord  chancellor  in 
Glascott  T.  Lang,  8  Mylne  &  C.  452-456  for 
the  purpose  of  supporting  an  interlocutor  1  ^o- . 
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Junction,  *%  to  not  neceemry  that  the  oonrt 
should  And  a  case  which  would  entitle 'the 
plaintiff  to  relief  at  all  events.  It  la  quite 
sufficient  If  the  court  finds,  upon  the  pleadings 
and  evldenoe.  a  case  which  makes  a  transac- 
tion a  proper  subject  of  tnyestigatlon  In  a 
court  of  equity."  And,  on  the  other  hand,  it 
cannot  properly  be  said  that  it  has  been  de- 
termined by  the  court  that  the  plaintiff  can- 
not maintain  his  action  when  the  ^irovisional 
Injunction  is  dissolved  on  a  motion  made  sole- 
ly upon  'he  petition  and  affidavits  of  the 
plaintiff,  nor  that  the  case  has  been  adjudged 
against  him  on  the  merits  when  the  motion 
sustained  is  made  upon  the  ground  that  the 
statements  of  fact  in  the  petition  and  affi- 
davits on  which  the  injunction  was  procured 
are  untrue.  The-  hearing  upon  the  motion  is 
not  the  mode  provided  by  law  for  the  trial 
Qf  the  issues  joined  in  the  action,  and  neither 
party  can  ne  deprived  of  the  lawful  mode  of 
trial  by  the  decision  on  the  motion,  whatever 
it  may  be.  A  "trial"  is  defined  to  be  a  judi- 
cial examination  of  the  issues  In  an  action. 
Bev.  St.  §  5127.  And  all  Issues  of  tact  must 
be  tried  by  the  court  or  a  jury,  unless  referred 
as  provided  for  In-  certain  cases.  Rev.  St  H 
5130,  5131.  "A  motion  Is  an  application  for 
an  order,  addressed  to  the  court  or  a  judge 
by  a  party  to  a  suit,  or  one  interested  there- 
in."    Id.  §  5121, 

A  hearing  upon  a  motion  was  not  designed 
to  take  the  place  of  a  trial.  It  may  be  had 
upon  affidavits  taken  without  opportunity  for 
cross-examination,  and  is  not  in  any  proper 
sense  a  trial.  Therefore, .  upon  the  overrul- 
ing of  a  motion  to  vacate  a  provisional  injunc- 
tion, the  court  is  not  authorized,  without  a 
trial  of  the  issues,  to  enter  final  judgment  for 
tbe  plaintiff;  nor  can  the  petition  be  proper- 
ly dismissed,  without  aucb  trial,  upon  the 
dissolution  of  the  injunction.  Whatever  the 
decision  may  be  upon  the  motion,  each  party 
is  entitled  to  show.  If  he  can,  upon  the  trial 
of  the  issues,  that  judgment  should  be  ren- 
dered In  his  favor.  And,  aa  an  order  of  the 
court  or  judge  dissolving  tbe  injunction  does 
not  and  cannot  dispose  of  the  case,  but  only 
of  the  motion  to  dissolve,  and  of  the  provi- 
sional injunction,  it  would  seem  that  an  ap- 
peal from  such  order  could  only  operate  to 
transfer  to  the  circuit  court  for  decision  the 
questions  involved  In  the  order  appealed 
from,  and  would  not,  in  the  absence  of  some 
express  provision  authorizing  it,  have  the  ef- 
fect of  removing  to  that  court  the  case  upon 
its  merits,  upon  which  as  yet  no  trial  has 
been  had,  no  decision  made,  and  no  judgment 
rendered  by  the  court  of  common  pleas.  To 
give  such  an  appeal  the  effect  mentioned 
would  practically  confer  upon  the  circuit 
court  original  jurisdiction  in  such  cases,  by 
thus  making  It  the  trial  court  in  the  first 
instance,— a  result  not  sanctioned  either  by 
our  legislation  or  constitution.  That  it  was 
not  the  legislative  Intent  that  the  appeal 
from  an  interlocutory  order  dissolving  an  in- 
junction should  operate  to  take  np  the  whole 


case  to  the  appellate  coort  man*  obviona 
from  the  fact  that  an  appeal  to  the  same 
court  Is  authorized  from  tha  final  judgment 
that  may  thereafter  be  rendered  in  the  action 
by  the  court  of  common  pleas;  thus  showing 
that,  notwithstanding  the  appeal  from  such 
interlocutory  order,  the  action  itself  remains 
In  the  court  of  common  pleas  for  final  ti-ial 
ind  judgment  there.  "Upon  an  appeal  from 
an  interlocutory  decree  in  cbanceiy,  only  so 
much  of  the  cause  is  before  the  appellate 
court  as  the  court  of  chancery  has  acted  up- 
on." Madden  v.  Madden,  2  Leigh,  377.  In 
general,  an  appeal,  when  perfected,  suspends 
the  judgment  appealed  from.  Rev.  St.  { 
5236.  But  it  is  otherwise  provided  when 
the  appeal  is  from  an  order  vacating  a  provi- 
sional Injunction.  The  operatkm  of  the  or- 
der is  not  suspended  unless  it  is  so  ordered 
by  the  circuit  court,  or  two  of  its  judges. 
The  effect  of  the  suspension,  when  ordered. 
Is  simply  to  continue  the  injunction  in  force 
until  the  hearing  of  the  motion  by  that  court 
But  for  the  provision  of  the  statute  authoriz- 
ing the  suspension,  the  plaintiff  could  not 
have  the  provisional  injunction  continued,  but 
would  be  comi)elled  to  await  the  trial  and 
final  Judgment  in  the  common  pleas  court, 
and  after  an  appeal  therefrom  obtain  a  new 
injunction  In  the  appellate  court,  under  the 
provisions  of  section  5572  of  the  Revised  Stat- 
utes. In  tbe  meantime,  and  before  that  could 
be  done,  the  mischief  he  sought  to  prevent 
by  the  injunction  which  had  been  dissolved 
may  have  ensued.  To  give  the  party  an  op- 
portunity to  have  the  circuit  court  pass  upon 
the  motion  to  dissolve,  and  until  then  avoid 
the  consequences  mentioned,  was  the  pur- 
pose of  the  statutory  provision  authorizing 
an  appeal  from  the  order  of  dissolution,  and 
a  suspension  of  that  order.  It  has  no  other 
object  or  scope.  If  the  circuit  court,  on  the 
hearing  of  the  motion,  overrule  it,  the  in- 
junction continues  In  force  till  trial  and  judg- 
ment in  the  common  pleas,  but  if  the  motion 
be  sustained  tbe  defendant  is  left  free  to  act 
as  If  no  appeal  had  been  taken;  and  in  either 
event  the  case  itself  remains  in  the  court  of 
common  pleas  for  trial  and  judgment  unaf- 
fected by  the  appeal.  The  provision  of  sec- 
tion 6225  of  the  Revised  Statutes,  that  the 
trial  in  the  circuit  court  on  appeal  "shall  be 
conducted  in  the  same  manner  as  In  the  com- 
mon pleas  court  and  upon  the  same  plead- 
ings," has  no  application  to  the  hearing  ot 
an  appeal  from  an  order  dissolving  a  tempo- 
rary injimction,  whetiier  such  order  was  made 
by  the  court  or  a  judge,  but  applies  only, 
as  its  language  imports,  to  the  trial  of  ac- 
tions brought  into  that  comt  on  appeal  from 
the  final  judgment  As  the  interlocutory  in- 
junction is  merely  a  provisional  remedy  In 
the  action,  employed  to  aid  In  rendering  ef- 
fectual the  judgment  sought  as  the  ultimate 
relief,  the  existence  of  the  action  la  as  essen- 
tial to  the  continuance  of  the  Injunction  as 
to  its  allowance  originally.  Such  an  injunc- 
tion cannot  survive  the  action  In  which  it 
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was  gmnted,  tmt  must  end  wifh  It;  and  that 
te  not  the  leas  so  wbras  the  nUiniata  relief  de- 
manded is  a  permanent  injunction,  tliereafter 
restraining  vliat  yraa  enjoined  by  ttie  prori- 
Blonal  injunction  undl  tbe  final  Judgment. 
That  Judgment  determines  the  rights  of  the 
parties.  If  the  plaintiff  obtains  the  relief  he 
sought,  the  interlocutoi7  injunction  lias  ac- 
complished its  purpose  and  is  at  an  end;  and 
If,  for  any  cause,  the  action  terminates  ad- 
Tersely  to  him,  the  provisional  injunction' 
fails  with  it  Hence  the  dismissal  by  the 
plaintiffs  l>elov  of  their  action  in  the  court 
of  common  pleas  carried  with  it  their  tempo- 
rary injunction,  then  awaiting  a  hearing  in 
the  circuit  court  on  the  motion  to  dissolve; 
and  as  thereafter  nothing  remained  for  that 
court  to  liear,  it  being  without  Jurisdiction  to 
ti7  the  isaoes  Jotned  by  the  pleadings  and 
render  the  Judgment  complained  of  here,  it 
should  have,  stilclten  the  cause  from  its  dock' 
et.    The  Judgment  la  reversed. 


0.0  Ind.  «BS) 

PENNSYLVANIA  CO.  v.  STATBJ. 
(Supreme  Court  of  Indiana.    Nov.  6,  1895.) 

Appeal  from  c&cait  court,  Jennings  comity;  T. 
O.  Batchelor,  Judge. 

Action  by  t^e  state  against  the  PennsylTania 
Company  for  certain  penalties.  There  was  a 
Judgment  for  the  -state,  and  defendant  appeals. 
Affinned. 

8;  Stansifer  and  Elliott  &  Elliott,  for  appellant 
A.  G.  Smith  and  Wm.  A.  Ketcliam,  At^.  Gen., 
for  the  State. 

HACKNBT.  3.  This  was  an  action  for  pen- 
alties incurred  in  failing  to  note  upon  blackboards 
the  time  for  the  arritai  of  trains  at  stations  on 
the  line  of  the  appellant's  railway,  as  required  by 
the  act  of  March  9,  1889  (Rev.  St  1894,  H  6186, 
6187).  The  questions  here  involved  are  identi- 
cal with  tliose  involved  in  Pennsylvania  Co.  v. 
State  (decided  at  the  present  term  of  tiiis  court) 
41  N.  E.  937;  and,  upon  the  authority  of  that 
case,  the  Judgment  of  the  drcnit  court  in  tills 
case.b  affirmed. 


ao  Ind.  614) 

CINCINNATI,  H.  &  L  B.  CO.  T.  DUNOAN.i 

(Supreme  Court  of  Indiana.    Nov.  30,  1895.) 
Bailkoao  CoMPAiriEs— AooinsaT  at  Cbossiho— 

COKTRIBUTOBT  NeoLIOBNOX— BVIDBKCB. 

A  judgment  against  a  railway  company  for 
death  of  .plnmtiff's  decedent,  in  a  collision  at  a 
crossing,  will  be  reversed  where  the  only  evidence 
of  the  care  exercised  by  decedent  was  the  testi- 
mony of  a  wimess  tliat  he  saw  plaintiff  when  27 
feet  from  the  trnclc,  driving  in  a  slow  walk ;  that, 
at  the  time,  be  was  looking  in  the  opposite  direc- 
tion from  which  the  train  was  approaching;  that 
be  continned  to  so  look  up  to  the  time  he  was 
struck  by  the  train,  unless  for  a  short  time  when 
bit  view  of  decedent  was  obstructed  by  a  build- 
ing. 

Appeal  from  circuit  court,  Shelby  county; 
W.  A.  Johnson,  Judge. 

Action  by  John  H.  Duncan  against  the  Cin- 
cinnati, Hamilton  &  iDdianapoIIs  Railroad 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Keveised. 


B.  D.  Mawhan,  Ben  V-  Bmltb,  and  Olanda 
Oandein,  for  appellant  Offutt  &  Black,  EtonI 
&  Adams,  J.  B.  BlaclE,  and  B.  W.  Pugb,  fix 

appellee. 

McCABE,  J.  The  appellee,  as  the  adnilnla> 
trator  of  the  estate  of  one  James  M.  Jack,  de* 
ceased,  sued  the  appellant  to  recover  damages 
alleged  to  have  been  sustained  by  the  widow 
and '  ctiildren  of  said  decedent,  resulting  to 
them  on  account  of  his  death,  caused  by  tba 
alleged  negligence  of  the  appellant  The  la- 
sues  formed  were  tried  by  a  Jury,  resulting  la 
a  special  vodlct,  upon  which  ttie  court  rett-' 
dered  Judgment  in  ftivor  of  the  plaintiff  for- 
the  damages  assessed,  |5,(XX),  over  appellants- 
motionifor  a  new  trial.  Error  is  assigned  hera^  - 
among  other  things,  upon  the  action  of  the 
court  in-  overruling  that  motion.  Among  the 
reasons  assigned  in  the  motion  for  a  new  trial- 
is  that  the  verdict  is  not  sustained  by  sufficient 
evideno*. 

Tliere  were  two  paragraphs  in  the  complaint, 
one  charging  a  negligent  killing,  and  the  other 
a  willful  killing.  The  evidence  is  in  the  rec- 
ord, and  it  wholly  fails  to  establish  a  willfal 
killing.  Moreover,  the  appellee  does  not  con* 
tend  or/daUn  that  it  does.  The  appellant  coi^ 
tends  ^  that  It  la  equally  Insuflacient  to  estab- 
lish a.  negligent  killing.  This  actkin  is  purely; 
statutory,  and  ttie  statute  that  authorisses  it 
does  so  upon  the  condition  that  the  facts  ara 
such  tliat  the  deceased  might  have  maintained 
the  action,  had  he  lived,  tat  the  injury  re-' 
suiting  from  the  same  act  or  omission.  Bev. 
St  1804,  t  285  (Rev.  St  1881,  {284).  The 
injnry  and  death  were  caused  by  a  collisioa 
of  one  of  the  appellant's  trains  with  the  ap-': 
peilee's  intestate,  at  a  highway  or  street  cross- 
ing on  the  appellant's  railroad,  in  the  town  of 
Fountaintown,  in  Shelby  county.  The  train 
was  coming  from  the  east  running  west 
There  was  only  one  living  eyewitness  as  to  the 
care  exercised  by  the  decedent  and  the  tes- 
timony of  that  witness  is  all  there  is  in  tha 
record  to  prove  one  (rf  the  indispensable  ele- 
ments of  the  plaintiff's  cause  of  action.  The 
defendant's  negligence,  the  piaintilTs  freedom 
from  negligence,  and  the  proximate  injury  rft* 
suiting  from  the  defendant's  negligence,  are 
essential  elements  of  the  plaintiff's  cause  of 
action  in  cases  of  the  character  of  the  one  now 
before  us.  Railroad  Co.  v.  Stick  (Ind.  Sup.) 
41  N.  B.  365.  The  plaintiff  must  allege  and 
prove  in  such  cases  his  freedom  from  negli- 
gence contributing  to  his  bujury,  as  much  as 
he  must  allege  and  prove  the  defendant's  neg- 
ligence. Railroad  Co.  v.  Butler,  103  Ind.  31, 
2  N.  B.  138;  RaUroad  Ca  v.  Hammock,  118 
Ind.  1,  14  N.  E.  7S7;  BaUroad  Co.  v.  Hill, 
117  Ind.  66,  18  N.  E.  461;  RaHway  Co.  t. 
Howard.  124  Ind.  280,  24  N.  B.  892;  Railway 
Co.  V.  Stommei,  126  Ind.  85,  25  N.  B.  868; 
Mann  t.  Stodc-Tard  Co.,  128  Ind.  138,  26  N, 
B.  819;  Pennsylvania  Co.  v.  Meyers,  136  Ind. 
242,  36  N.  B.  82;  RaUroad  Co.  v.  Stick,  supra. 
The  appellant's  railroad  runs  through  said 
town  east  and  west,  and  the  street  oo  tha 


S  Rehearing  denied. 
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railroad  croaslng  on  which  decedent  was  In- 
jured and  MUed  mns  north  and  south.  The 
decedent  was  familiar  with  all  the  surround- 
ings and  the  running  of  the  trains.  There 
was  a  train  due  there  from  the  west  about 
the  time  the  decedent  attempted  to  cross  the 
railroad,  and  the  train  that  injured  and  killed 
him  was  due  there  from  the  east  20  minutes 
before  it  came. 

The  only  eyewitness  as  to  the  care  exer- 
cised by  the  decedent,  as  before  observed,  was 
one  John  A.  Lamb,  who  testified  on  behalf 
of  the  plaintiff,  the  substance  of  all  of  whose 
testimony  is  as  follows:  "I  work  In  the  grain 
business  for  T.  L.  Smith,  and  hare  lived  in 
the  town  18  years.  I  was  standing  in  my 
door  at  my  house  when  I  heard  the  train.  I 
was  about  seventy  steps  from  where  he  was 
killed,  east  of  the  crossing.  I  was  standing 
about  30  feet  from  the  main  track.  Just  south 
of  the  switch  track,  which  la  south  of  the  main 
track.  1  saw  a  man  In  a  top  buggy,  and  the 
top  was  up,  driving  north.  He  was  on  the 
street  furthest  west  in  the  town,  called  the 
'Greenfield  Road.'  I  first  saw  him  about  27 
steps  south  of  the  railroad.  He  was  driving 
in  a  very  slow  walk.  He  was  leant  over  in  his 
buggy,  looking  to  the  west."  Witness  was 
asked:  "Now  did  you  see  the  train  strike  the 
buggy?"  Answer:  I  saw  the  buggy  go 
through  the  fence.  It  made  a  kind  of  a  crash. 
Oouldn't  see  the  man  at  the  time  he  was 
struck.  There  was  a  dust  raised."  The  fol- 
16wing  question  was  asked,  and  answered  as 
follows:  "Now,  could  you  see,  from  the  place 
you  were,  Mr.  jack,  or  the  man  in  the  buggy, 
all  the  time  from  the  time  you  first  saw  him 
until  he  was  struck,  or  was  your  view  cut 
off  by  a  house  there?"  Answer:  "My  view 
was  cut  off  for  a  few  feet  by  the  scale  house. 
The  train  whistled  for  the  station,  and  I 
stepped  out  on  the  mala  track  to  see  if  my 
cow  was  on  the  track;  and  I  didn't  see  her, 
and  stepped  back,  and  went  west  a  few  feet 
The  train  was  about  a  quarter  from  the  town 
when  it  whistled.  I  live  in  the  second  bouse 
east  of  the  Greenfield  road.  Just  across  the 
alley  from  the  first  house,  and  south  of  the 
railroad."  On  cross-examination  he  said  Mr. 
,  Jack  was  about  70  steps  south  of  Cohee's 
fence,  rtmnlng  east,  and  parallel  with  and 
south  of  the  railroad.  "He  was  27  steps  from 
the  railroad  when  I.  first  saw  him,  or  some- 
wheres  dose  there.  I  thinks  to  myself,  'Old 
fellow,  if  you  don't  stop,  you  will  get  into  it' 
As  long  as  I  saw  him  he  was  looking  to  the 
west.  The  scale  house  obstructed  my  view 
until  he  i>assed  it,  and,  when  I  saw  him  again, 
he  was  still  looking  to  the  west  He  had 
lived  up  north  of  there  a  mile  for  two  years. 
He  came  to  Fountalntown  once  a  week.  He 
had  been  a  fanner.  I  could  see  both  him  and 
the  engine.  He  was  looking  to  the  west  all 
the  time  I  saw  him.  When  I  heard  the  train 
whistle,  I  saw  the  steam."  This  is  all  the 
evidence  there  was  to  establish  that  the  de- 
cedent exercised  ordinary  care  to  avoid  the 
injury.    We  are  able  to  say  as  matter  of  law 


that  it  is  not  suiSclent  The  mie  laid  down 
by  this  court  In  Hathaway  v.  Railway  Co.,  46 
Ind.  25,  has  been  reiterated  in  many  subse- 
quent cases,  as  follows:  "When  a  person 
crossing  a  railroad  track  is  injured  by  a  col- 
lision with  a  train,  the  fault  is  prima  facie 
his  own,  and  be  must  show  affirmatively  that 
bis  fault  or  negligence  did  not  contribute  to 
the  injury  before  he  is  entitled  to  recover  for 
such  injury."  Railroad  Co.  v.  Butler,  supra; 
Railroad  Co.  v.  Stick,  supra;  Mann  v.  Stock- 
Tard  Co.,  supra;  Smith  v.  Railroad  Co.  (Ind. 
Sup.)  40  N.  E.  270,  and  cases  there  dted. 
And  another  principle  laid  down  by  this  court 
in  Mann  v.  Stock-Tard  Co;,  supra,  has  been 
since  frequently  afllrmed  by  this  court  as 
follows:  "When  one  approaches  a  point  upon 
the  highway  where  a  railroad  track  is  crossed 
upon  the  same  level,  it  Is  his  plain  duty  to 
proceed  with  caution;  and  if  he  attempts  to 
cross  the  track,  dther  on  foot  or  in  a  vehicle 
of  any  description,  he  must  exercise,  In  so 
doing,  what  the  law  regards  as  ordinary  care 
under  the  drcumstancca.  He  must  assume 
that  there  is  danger,  and  act  with  ordinary 
care  under  the  circumstances.  The  law  de- 
fines precisely  what  the  term  'ordinary  care 
under  the  circumstances'  shall  mean  in  these 
cases.  In  the  progress  of  the  law  In  this  be- 
half, the  question  of  care  at  railway  crossings, 
as  affecting  the  traveler,  is  no  longer,  as  a 
rule,  a  question  for  the  Jury.  The  quantum 
of  care  is  exactly  prescribed  as  matter  of  law. 
In  attempting  to  cross,  the  traveler  must 
listen  for  signals,  notice  signs  put  up  as  warn- 
ings, and  look  attentively  up  and  down  the 
tract.  *  *  •  If  a  traveler,  by  looking,  could 
have  seen  an  approaching  train  in  time  to  es- 
cape, it  will  be  presumed,  in  case  he  is  in- 
jured by  a  collision,  either  that  he  did  not 
look,  or,  if  he  did  look,  that  he  did  not  heed 
what  he  saw.  [Citing  authority.]  Where  a 
person  thus  approaching  a  ralhroad  crossing 
could  have  seen  the  train  by  looking  before  he 
attempts  to  cross,  and  a  collision  occurs,  it 
will  be  presumed  he  did  not  look,  and  by  the 
neglect  of  so  plain  a  duty  he  is  guilty  of  such 
negligence  as  precludes  him  from  recovering. 
[Citing  authority.]  Mental  absorption,  or 
reverie.  Induced  by  grief  or  business,  will  not 
excuse  the  omission  of  the  duty  to  look  and 
listen."  See  the  authorities  last  cited.  There 
is  no  pretense  that  the  decedent  either  looked 
to  the  east  the  direction  from  which  the  train 
was  approaching,  or  that  he  listened  atten- 
tively. He  was  in  duty  bound  to  look  both 
ways.   Mann  v.  Stock- Yard  Co.,  supra. 

It  is  contended,  however,  that  the  Jury  had 
a  right  to  draw  the  inference  that  he  was  free 
from  contributory  fault  or  negligence.  An  in- 
struction which  told  a  Jury  that,  if  there  was 
nothing  in  the  evidence  tending  to  show  con- 
tributory negligence,  the  Jury  may  infer  there 
was  none,  was  condemned  in  Railway  Co.  v. 
Howard,  supra.  Some  of  our  cases  hold  that 
where,  from  any  cause,  the  crossing  is  more 
than  ordinarily  dangerous.  It  is  the  duty  of 
one  nearlug  the  same  to  stop  and  listen  for 
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the  Mnod  that  ordinarily  f^Iows  a  movliig 
train.  RaUway  Co.  v.  Stommel,  anpra.  The 
discharge  of  this  duty  was  not  proven;  bnt 
It  la  contended  that  obstructions  to  the  view 
eastward  excused  this  duty.  But  the  evidence 
does  not  show  that  the  obstructions  were  so 
great  as  to  shut  out  all  sight;  and,  If  they  had 
been  complete,  that  fact  Imposed  the  duty  of 
Increased  care  In  the  use  of  the  sense  of  bear- 
ing, and  to  that  end  he  should  have  stopped 
and  attentively  listened;  and,  had  he  done  so, 
he  must  have  heard  the  sound  both  of  the 
whistle  and  the  noise  of  the  running  train. 
This  the  law  required  him  to  do  under  the 
circumstances.  Railroad  Ck).  v.  Butler,  supra; 
Railway  Co.  v.  Stommel,  supra;  Railway  Co. 
v.  Howard,  supra;  Pennsylvania  Co.  v.  Mey- 
ers, supra;  Railway  Co.  v.  Mcintosh,  141  Ind. 
— ,  3S  N.  B.  476.  The  witness,  and  the  only 
witness,  by  whom  the  plalntlfF  attempts  to 
prove  the  exerdse  of  due  care  on  part  of  the 
decedent,  and  who  was  only  70  steps  nearer 
the  approaching  train  than  the  intestate,  heard 
the  whistle,  and  saw  the  steam  of  the  ap- 
proaching train.  There  Is  no  evidence  to  show 
that  the  decedent's  hearing  was  not  good.  The 
conclusion  seems  unavoidable  that,  had  the  de- 
cedent stopped  and  listened,  he  would  have 
heard  the  train  in  time  to  avoid  the  Injury. 
The  evidence  Is  therefore  insufficient  to  prove 
that  he  exercised  ordinary  care  for  his  own 
safety. 

The  circuit  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  judgment  is  re- 
versed, with  instructions  to  grant  the  motion 
(or  a  new  trIaL 

HACKNEY,  T.,  took  no  part  in  this  case. 


(Ui  Ind.  661) 

SEWARD  T.  TOWN  OF  LIBERTY. 
(Supreme  Oonrt  of  Indiana.    Nov.  20,  1895.) 

MCKICIPAL  COUFOIUTIOMS— COXTKACTS  VOB  LlQHT- 

ise  8TBBBT8— Pi.E*t)i  so— Fraud— Is- 

DEBTEDNBSS. 

.!•  A  complaint  in  an  action  by  a  taxpayer 
to  restrain  a  town  from  making  a  certain  contnipt 
for  lighting  the  streets  of  the  town  by  zas,  which 
merely  alleges  that  the  town  is  to  pny  three  times 
as  moch  for  the  gas  used  by  It  as  individuals  pay 
(or  gas  used  by  them,  does  not  show  that  the 
contract  i>  fraudulent 

2.  A  contract  by  a  town  for  lighting  its 
streets  for  a  number  of  years  does  not  create  a 
"debt  on  liability"  (Rev.  St  18&4,  i  4377),  and 
therefore  no  petition  need  be  presented  to  the 
board  of  trustees,  as  required  by  that  section. 

Appeal  from  circuit  court.  Union  county; 
F.  8.  Swift,  Judge. 

Action  by  Cbarlea  L.  Seward  against  the 
town  o(  L<il>erty.  From  a  judgment  sustain- 
ing a  demurrer  to  the  complaint,  piaintiCT 
appeals.    Affirmed. 

a  L.  Seward,  for  appellant  T.  D.  Brans, 
(or  aroellee. 

MONKS,  J.  Appellant  brought  this  action 
to  enjoin  appellee  from  contracting  with  Sny- 
der ft  Cougblln  to  furnish  gas  to  light  the 


streets  and  public  grounds  of  said  town.  The 
complaint  was  in  two  paragraphs,  to  which 
a  demurrer  for  want  of  facts  was  sustained, 
and,  appellant  refusing  to  plead  further,  ap- 
pellee had  judgment 

It  is  alleged  in  the  first  paragraph  '^Iiat 
appellee  Is  about  to  enter  into  a  contract  to 
pay  $720  per  year  for  sixty  street  lights,  and 
that  is  $12  per  year  for  each  light  being  (3 
per  thousand  feet  for  the  gas  used,  while 
private  consumers  are  only  paying  $1  per 
thousand  feet  for  gas  from  the  same  com- 
pany; that  the  market  price  of  gas  to  all 
persons  using  said  gas  in  said  town  is,  and 
has  been,  not  over  $1  per  thousand  feet; 
that  the  amount  appellee  is  about  to  agree 
to  pay  is  excessive,  being  three  times  more 
than  the  market  price  of  said  gas,  and  for 
that  reason,  and  In  that  respect  the  proposed 
contract  will  be  fraudulent  and  unfair,"  etc 
The  statute  confers  ui>on  towns  the  author- 
ity to  contract  for  the  lighting  of  the  streets, 
ali^s,  and  other  public  places,  with  the  elec- 
tric or  other  forms  of  light  on  such  terms, 
and  for  such  times,  not  exceeding  10  years, 
as  may  be  agreed  upon.  Rev.  St  1894,  | 
4301;  Acts  1883,  p.  85;  Crowdep  ▼.  Town 
of  Sullivan,  128  Ind.  486-^88,  28  N.  B.  94. 
The  power  given  by  statute  to  municipal 
corporations  to  contract  for  gas  is  purely  a 
business  power,  and  is  discretionary.  City 
of  Valparaiso  v.  Gardner,  97  Ind.  1-4,  and 
cases  cited;  Dill.  Mnn.  Corp.  (4th  Ed.)  S  473. 
and  note;  Beach,  Pub.  Corp-  8§  555,  815.  It 
is  settled  law  that  discretionary  powers  vest- 
ed by  law  in  municipal  corporations  are  not 
subject  to  judicial  control,  except  in  cases 
where  fraud  is  shown,  or  the  discretion  Is 
being  grossly  abused,  to  the  oppression  of 
the  citizoi.  City  of  Valparaiso  v.  Gardner, 
supra;  City  of  Crawfordsville  v.  Braden, 
130  Ind.  149,  28  N.  B.  849;  City  of  Richmond 
V.  Davis,  103  Ind.  449,  3  N.  B.  130;  Rabllng 
v.  Board  and.  Sup.)  40  N.  E.  1079;  Kitcb- 
ell  V.  Board,  123  Ind.  542,  24  N.  B.  366,  and 
cases  cited;  Crow  t.  Board,  118  Ind.  51,  20 
N.  B.  642;  Board  T.  Bunting,  111  Ind.  148, 
12  N.  B.  151;  Waterworks  v.  Schottler,  110 
tJ.  S.  347,  4  Sup.  Ct  48;  Madison  ▼.  Harbour, 
76  Md.  395,  25  AtL  337;  Stevens  ▼.  Training 
School,  144  111.  336,  32  N.  E.  962;  Whitney 
V.  City  of  New  Haven.  58  Conn.  450,  20  Atl. 
6C6;  Kendall  v.  Frey,  74  Wis.  26,  42  N.  W. 
466;  Konrad  v.  Rogers,  70  Wla  492,  36  N. 
W.  2G1;  1  Dill.  Mun.  Corp.  (4th  Bd.)  (  94; 
15  Am.  &  Eng.  Bnc.  Law,  p.  1046,  notes  8, 
4;  2  High,  InJ.  (3d  Ed.)  «  1240-1246;  2 
Beach,  Inj.  |  1277.  Difference  In  opinion  or 
judgment  however,  is  not  sufflclent  reason 
for  interference.  High,  Inj.  §  785.  The  price 
to  be  paid  for  gas  was  withih  the  discretion 
of  the  board  of  trustees  of  the  town.  The 
only  allegation  concerning  fraud  is  that  the 
price  for  which  appellee  is  about  to  contract 
is  three  times  what  Is  paid  by  private  con- 
sumers, and  that  for  that  reason  the  proposed 
contract  is  fraudulent  There  is  no  allega^ 
tioD  tliat  the  gas  plant  may  not  liave  to  be 
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enlarged  to  famlsb  the  gaa  prorlded  for  In 
tbe  contract,  or  tbat  the  plant  Is  of  sufficient 
capacity  to  fnmlsh  the  gas  to  light  the  town, 
or  that  any  person  or  company  will  famish' 
the  gas  for  less  per  year  or  per  1,000  feet, 
or  that  the  gas  to  be  furnished  to  the  town 
under  the  proposed  contract  is  the  same  qual- 
ity aa  that  furnished  to  private  consumers, 
or  tiiat  the  board  of  trustees,  or  any  one  or 
more  of  them,  were  about  to  enter  into  this 
contract  from  any  improper  or  corrupt  mo- 
tives  or  Influence. 

.  One  who  charges  fraud  must  plead  all  the 
facts  constituting  fraud;  it  Is  not  sufficient 
to  charge  that  a  transaction  is  fraudulent 
Joeat  T.  Wllllama,  42  Ind.  668;  Gurry  t. 
Eeyser,  30  Ind.  214.  Facts  must  be  pleaded 
showing  fraud,  or  that  the  discretion  given 
by  statute  is  grossly  abused,  to  the  oppres- 
sion of  the  citizen.  The  presumption  is  in 
favor  of  fair  dealing,  that  the  officers  of  ap- 
pellee were  acting  in  good  faith,  and  accord- 
ing to  law.  To  be  sufficient,  therefore,  tbe 
paragraph  of  complaint  in  question  must  con- 
tain such  allegations  as  will  overcome  this 
presumption.  Tested  by  these  rules,  the  first 
paragrapb  of  tbe  complaint  was  not  soffl- 
dent 

It  is  alleged  In  the  second  paragraph  of  the 
eomplaiqt  that  appellee  is  about  to  contract 
for  gas  to  light  the  streets  for  four  years,  for 
which  the  town  will  be  required  to  pay 
12,860,  "for  tbe  payment  of  which  said  town 
bas  no  adequate  funds."  The  proposed  con- 
tract Is  assailed  in  this  paragraph  on  the 
ground  that  it  creates  an  indebtedness,  with- 
in the  meaning  of  section  4377,i  Rev.  St 
1884  (Acts  1891,  p.  388),  and  that  no  petition 
bas  ever  been  presented  to  the  board  of  trus- 
tees, as  required  by  that  section.  This  court 
has  held  that  such  a  contract  does  not  create 
an  Indebtedness,  within  the  meaning  of  that 
section.  Crowder  v.  Town  of  Sullivan,  128 
Ind.  486,  28  N.  £.  84,  and  cases  cited;  City 
of  Valparaiso  v.  Gardner,  87  Ind.  1,  and  cases 
cited;  Foland  v.  Town  of  Frankton  (this 
term)  41  N.  £1.  1031;  2  Beach,  Pub.  Corp.  { 
815. 

There  was  no  orror  in  sustaining  the  de- 
murrer to  each  paragrapb  of  tbe  complaint 
Judgment  affirmed. 


SMITH  et  al.  ▼.  NBWBAUR  et  al.  • 

(Sopreme  Court  of  Indiana.    Nov.  19,  1885.) 

UxcBANio's  LisK  Law  —  Constitutiosalitt— 
COMPLAIirr  TO  FORECU>8«  —  Bdffioien-ct— No- 
TicB  OF  Lien — Dbsoriptiow  of  Propkktt — Ma- 

TBBIALB      FdBNISHBD  —  ScBCONTBAOT  —  FI1.BO 

xnxH  Fbopbrtt  is  Debtrotbd. 

1.  The  mechanic's  lien  law,  by  providing  In 
section  8  (Rev.  St  1894,  (  7257)  that  a  lien  may 

1  Rev.  St  1894.5  4377,  provides  that  "no  incor- 
porated town  under  this  act  shall  have  power  to 
Borrow  money  or  incur  any  debt  or  liability  unless 
a  majority  of  the  resident  owners  of  the  taxable 
real  estate  of  said  town  shall  petition  the  board 
of  trastees  to  contract  such  debt  or  loan." 

X  Petition  for  rehearing  overruled.  See  42  N.. 
a.  1084. 


be  established  on  any  property  for  work  by  filing 
within  60  days  "afterr  the  work  is  done  or  ma- 
terials fnmisned,  without  requiring  previous  no- 
tice to  the  property  owner  that  the  work  is  to 
be  done,  does  not  deprive  the  owner  of  his  prop- 
erty without  due  orocess  of  law. 

2.  A  comidaint  to  foreclose  a  mechanic's  lien 
for  materials  furnished,  alleging  that  the  mate- 
rials were  purchased  by  contractors  and  subcon- 
tractors for  use  in  the  building,  will  be  held  as 
sufficiently  alleging  that  they  were  sold  for  sndt 
use,  especially  when  it  allegea  that  ther  were  so 
used. 

3.  A  notice  of  lien  for  materials  famished 
contractus  for  use  in  a  building  describing  the 
property  agahtst  which  the  lien  is  sought  as  tot  21 
in  "Hahey's"  instead  of  "Henl^'s"  addition  to  a 
certain  town,  will  be  held  sufficient  as  to  owners 
of  the  prooerty  who  had  the  bnilding  erected, 
when  it  appears  that^they  suggested  the  filing  of 
the  lien,  that  there  is  no  such  lot  as  the  for- 
mer in  the  town,  that  the  contractors  have  neve* 
erected  any  other  building  for  them,  and  that 
they  have  not  had  any  other  building  erected 
within  the  town  within  10  years. 

4.  A  single  lien  may  be  enforced  for  materi-  ■ 
als  furnished  a  contractor  and  subcontractor  for 
use  in  the  same  building. 

5.  A  mechanic's  lien  for  materials  for  use  in 
a  building  will  be  valid  though  tbe  building  was 
destroyed  by  fire  before  the  notice  of  the  lien  was 
filed. 

Appeal  from  circuit  court,  Blackford  coun- 
ty; B.  C.  Vaughan,  Judge. 

Action. by  John  A.  Newbaur  and  others 
against  Henry  B.  Smith  and  others  to  fore- 
close a  mechanic's  lien.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Carroll  &  Dean,  for  appellants.  Cantwell, 
Cantwell  &  Simmons,  for  appellees. 

HOWARD,  O.  J.  This  was  an  action  fOr 
the  foreclosure  of  a  mechanic's  lien,  brought 
by  appellees  against  appellants.  There  was 
a  trial  by  the  court  and  a  finding  and  decree 
in  favor  of  the  appellees.  The  errors  as- 
signed and  argued  on  this  appeal  call  ta 
question  tbe  correctness  of  the  court's  action 
in  overruling,  the  demurrer  to  the  complaint, 
In  overruling  the  motion  to  strike  out  parts 
of  the  complaint  and  In  overruling  tbe  mo- 
tion for  a  new  trlaL 

The  complaint  shows  that  appellants  en- 
tered into  a  contract  with  a  firm  named 
Challenger  &  Carey  for  the  erection  of  a 
dwelling  house  on  premises  owned  by  op- 
pellants,  the  contractors  to  furnish  all  mate- 
rials for  the  building;  and  that  the  contract- 
ors sublet  a  part  of  the  work  to  another 
firm,  named  Sanders  Bros.,  who  were  to  fur- 
nish all  materials  In  the  part  constructed 
by  them.  The  appellees  furnished  the  ma- 
terials used  by  both  contractors  and  subcon- 
tractors. A  bin  of  particulars,  showing  the 
materials  furnished,  and  also  the  dates  of 
the  several  items,  Is  made  a  part  of  the  com- 
plaint, as  Is  also  a  copy  of  the  notice  to  hold 
a  lien,  filed  in  the  recorder's  office.  "The  ac- 
tion was  brought  under  the  provisions  of  the 
mechanic's  lien  law  of  1883  (Acts  1883,  p. 
140),  as  amended  by  the  act  of  1889  (Acts 
1889,  p.  257),  and  by  the  act  of  1891  (Acts 
1891,  p.  28),  section  7255,  Rev.  St  1894  (sec- 
tion 1688,  Elliott's  Supp.),  and  following  i 
tlons.  ' 
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In  support  of  the  demnrrer  to  the  com- 
plaint It  is  first  contended  that  the  mechan- 
ics lien  law  of  this  state  is  Invalid,  as  re- 
pugnant to  section  1,  art  14,  of  the  consti- 
tution of  the  United  States,  which  provides 
that  no  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law.  This  contention  Is  based  upon  the 
provisions  of  section  3  of  the  mechani&'s  lien 
law  (section  7257,  Rev.  St  1894;  section 
1680,  Elliott's  Bupp.),  which  provides  that 
any  iierson  wishing  to  acquire  such  a  lien 
upon  any  property  shall  file  in  the  record- 
er's office,  "at  any  time  within  sixty  days 
after  performing  such  labor  or  fomlahing 
such  materials,"  notice  of  his  intention  to 
hold  such  Hen.  This  notice,— the  only  one 
provided  for  in  the  statute,— Is  insufficient 
say  counsel,  to  secure  that  due  process  of 
law  referred  to  by  the  federal  constitution 
before  the  fixing  of  a  lien  upon  the  citizen's 
property.  Under  the  law  as  enacted,  coun- 
sel contend,  any  one  ntay  perform  labor  or 
furnish  material  in  the  construction  of  a 
building  for  a  landowner,  without  such  own- 
er's knowledge  or  consent  and  then  secure 
a  lien  upon  the  land  and  building  by  notice 
filed  after  the  work  is  done  or  materials  fur- 
nished. It  Is  said  that  the  property  owner 
should  have  notice  at  or  before  the  doing  of 
the  work  or  the  supplying  of  the  materials, 
so  that  be  may,  if  he  wishes,  prevent  the  do- 
ing of  such  work  or  the  furnlshlni;  of  such 
materials,  and  so  keep  his  property  free  of 
tb»  lien.  .  It  has  often  been  held  that  every 
statute  under  which  a  contract  is  made  en- 
ters into  and  forms  a  part  of  such  contract  - 
The  appellants,  in  the  contract  for  the  erec- 
tion of  the  dwelling  house  upon  their  prop- 
erty, are  therefore  chargeable  with  knowl- 
Mge  of,  and  are  bound  by  all  of  the  provi- 
rions  of,  our  mechanic's  lien  law  then  in 
force.  By  the  terms  of  the  agreement  en- 
tered Into,  the  contractors  were  to  furnish  all 
materials  necessary  for  the  construction  of 
the  building.  This  was  notice  that  such  ma- 
terials were  to  be  furnished;  and  the  law 
under  which  the  contract  was  made  was  fur- 
ther notice  that  the  building  and  ground  up- 
on which  it  was  to  be  erected  would  be  lia- 
ble to  a  lien  for  the  value  of  the  materials 
80  furnished.  The  only  uncertainty  left  was 
whether  those  who  should  furnish  the  mate- 
rials would  dalm  the  Hen  therefor.  That  un- 
certainty Is  provided  for  In  the  statute, 
which  requires  that  the  notice  of  intention 
to  hold  the  lien  be  filed  in  the. recorder's  of- 
fice within  60  days.  The  owner  has,  conse- 
quently, ample  means  of  protection,  and  is 
not  liable  to  a  lien  without  notice,  nor  to 
have  his  property  taken  without  due  process 
of  law. 

It  is  intimated  that  the  law  hampers  the 
freedom  of  action  of  the  property  owner; 
that  be  may  desire  to  pay  the  contractor  in 
advance,  or  to  pay  him  by  am  exchange  of 
other  property  for  the  erection  of  the  build- 
ing; and  that  it  may  be  an  inconvenience^ 


or  Induce  the  contractor  to  bid  higher  for  the 
work.  If  payment  Is  to  be  delayed  for  60 
days  after  the  work  is  done.  These,  how- 
ever, are  considerations  that  should  be  ad- 
dressed to  the  legislature,  and  not  to  the 
courts.  Besides,  it  is  to  be  remembered  that 
without  the  right  to  a  lien  on  the  property 
laborers  and  material  men  would  In  many 
cases  have  no  security  for  their  toll  or  the 
materials  furnished  by  them.  The  laborer 
is  worthy  of  his  hire,  and  the  seller  of  goods 
ought  to  be  paid  for  them.  As  the  law 
stands,  all  parties  are  secured  in  their  rights. 
The  owner,  by  seeing  that  laborers  and  ma- 
terial men  are  paid,  or  by  keeping  back  for 
60  days  from  the  contractor  sufficient  to 
make  such  payment  Is  in  no  danger  of  hav- 
ing to  pay  twice  for  his  building;  while  at 
the  same  time  the  man  whose  labor  or  map 
terlal  has  gone  into  the  building  can  look  to 
the  building  itself,  and  to  the  ground  upon 
which  it  stands,  for  his  security.  Tba  prop- 
erty owner  enjoys  the  benefit  of  this  wo  A 
and  of  this  material,  and  it  Is  but  Just  that 
he  should  be  charged,  for  at  least  60  days, 
with  the  respousiblllty  of  seeing  that  thegr' 
are  paid  for.   , 

It  Is  next  urged  that  the  complaint  is  in- 
sufficient as  not  alleging  "that  the  plaintiff* 
sold  the  material  to  the  contractors  and  sub- 
contractors, respectively,  to  be  used  in  the 
building  against  which  the  lien  is  sought  to 
be  enforced."  The  allegations  as  to  both 
contractors  and  subcontractors  are  that  they 
"purchased  of  the  plaintiffs  cement  and  oth- 
er materials  for  use  In  the  constmction  and 
erection  of  said  building  of  the  value  of 
*  *  *,  a  bill  of  particulars  «f  which  Is  filed 
herewith,  •  •  •  which  said  materials  so 
furnished  by  the  plaintifCs  to  said  [contract- 
ors and  subcontractons]  were  by  them  used 
in  the  construction  of  said  building."  The 
bill  of  particulars  and  the  notice  of  the  in- 
tention to  file  lien,  each  made  a  part  of  the 
complaint  also  show  that  the  materials 
were  furnished  "to  the  contractors  and  sub- 
contractors to  be  used  in  the  building  against 
which  the  lien  Is  sought  to  be  enforced." 
It  would  be  extremely  technical  to  hold  that 
materials  aUeged  to  have  been  purchased  for 
use  in  the  building  were  not  thereby  shown 
to  have  been  sold  to  be  used  in  the  build-  • 
ing;  particularly  when  it  Is  alleged  that  the 
materials  were  actually  so  used. 

A  third  reason  advanced  to  show  tliat  the 
demurrer  should  have  been  sustained  to  the 
complaint  Is  that  the  notice  of  Intention  to 
hold  a  lien  does  not  contain  a  sufficient  de- 
scription of  the  property.  The  complaint  al- 
leges a  mistake  in  the  description  as  stated 
in  the  notice,  and  asks  for  a  reformatiOB. 
The  real  estate  was  described  in  the  notice 
as  a  part  of  outlet  No.  21  in  Haney's  addi- 
tion of  ontloto  to  the  town  of  Hartford  Olty, 
whereas  it  should  have  been  a  part  of  ontlot 
No.  21  in  Henley's  addition  ot.outlota  to  the 
town  of  Hartford  City.  It  Js  alleged  that 
there. is  no  such  tract  ot  gtoond  as  outlet 
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No.  21  in  Hanej^s  addition  of  ontlott  to  the 
town  of  Hartford  City;  that  the  location  of 
the  hoQse  as  on  ontlot  21  In  Henley's  addi- 
tion of  outlots  to  the  town  of  Hartford  City 
was  well  known;  that  said  contractors  nev- 
er contracted  to  erect  any  other  building  for 
appellants  In  the  town  of  Hartford  City;  and 
that  said  building  was  the  only  dwelling 
house  erected  by  any  one  for  appellants  in 
said  town  at  any  time  within  the  past  10 
years.  It  is  further  alleged  that  the  notice 
of  the  lien  was  filed  by  appellees  at  the  sug- 
gestion and  request  of  appellants,  and  that 
the  appellants  then  well  knew,  and  still 
know,  that  the  property  intended  to  be  de- 
scribed in  said  notice  was  the  property  in 
question.  The  statute  providing  for  notice, 
supra  (section  7257,  Rev.  St.  1891),  declares 
that  "any  description  of  the  lot  or  land  in  a 
notice  of  lien  will  be  sufficient  If,  from  such 
description  or  any  reference  therein  the  lot 
or  land  can  be  identified."  In  the  case  be- 
fore us,  the  reference  In  the  notice  to  the 
building  and  to  the  appellants  as  owners 
might  sufficiently  Identify  the  lot  It  has 
been  held.  In  addition,  that  indefinite  de- 
Krtptloqs  of  property  In  such  notices  may 
be  aided  by  extrinsic  evidence  under  proper 
averments.  White  v.  Stanton,  111  Ind.  640, 
18  M.  B.  48.  See,  also,  Newcomer  t.  Hutch- 
ings,  96  Ind.  118;  McNamee  v.  Rauck,  128 
Ind.  58,  27  N.  B.  423;  Coburn  v.  Stephens, 
187  Ind.  683,  86  N.  E.  132.  We  think  that 
under  our  liberal  statutes  and  decisions  in 
relation  to  mechanics'  Hens,  the  description 
may  be  considered  sufficient,  at  least  as  to 
a  party  to  the  building  contract,  who  also 
himself  suggested  the  filing  of  the  notice. 

Counsel  next  claim  that  the  court  erred  In 
overruling  appellants'  motion  to  strike  ont 
parte  of  the  complaint  The  parte  of  the 
complaint  which  appellante  desired  to  be 
stricken  oat  relate  to  the  materials  fur- 
nished to  the  subcontractors.  The  Items  or- 
dered by  the  subcontractors  were  furnished 
by  appellees  before  the  furnishing  of  all  the 
Items  ordered  by  the  contractors.  All  the 
items,  however,  both  those  ordered  by  the 
contractors  and  those  ordered  by  the  subcon- 
tractors, were  furnished  from  time  to  time 
for  the  building  in  question.  We  see  noth- 
ing In  the  point  attempted  to  be  made.  The 
Btetnte  supra  (section  7255,  Rev.  St  1884) 
places  subcontractors  in  the  same  category 
with  contractors  so  far  as  the  right  to  ac- 
quire a  lien  Is  concerned;  and  we  can  see  no 
difference  in  the  rights  of  those  who  furnish 
materials  to  contractors  and  those  who  fur- 
nish them  to  subcontractors.  Both  contract- 
or and  snbcontractors  have  the  right  to  or- 
der materials  and  employ  labor  for  buildings 
nnder  contract  If  the  materials  are  fur- 
nished for  the  building  to  one  who  has  au- 
thority to  place  them  in  It,  and  they  are  so 
placed  In  the  building,  the  right  to  a  mate- 
rial man's  lien  Is  thereby  acquired.  See 
Barker  v.  Buell,  86  Ind.  297. 

:▲  Uke  contention  Is  made  In  dlscosslng  the 


motion  for  •  new  trIaL  The  acconnt  filed 
by  appellees,  although  for  convenience  and 
accuracy  of  reference  filed  In  two  bills  of 
particulars.  Is  in  all  essentials  a  single  ac- 
count of  materials  furnished  for  appellants^ 
dwelling;  and,  the  notice  of  intention  to  hold 
a  Hen  therefor  being  filed  within  60  days 
from  the  furnishing  of  the  last  Item,  the  lien 
relates  back  to  and  Includes  the  whole  ac- 
count 

Something  is  said  as  to  evidence  Intro- 
duced to  show  that  the  building  was  burned 
prior  to  the  filing  of  the  notice  of  intention 
to  hold  the  lien.  We  do  not  perceive  the 
relevancy  of  this  evidence  as  to  appellees' 
lien.  The  building  was  not  in  appellees' 
care,  nor  were  they  responsible  for  ite  Baft»- 
ty.  The  lien  atteched  with  the  furnishing 
of  the  materials,  provided  only  the  notice 
was  duly  given.  That  the  building  should 
be  destroyed  was  not  anything  which  could 
affect  appellees,  unless,  indeed,  their  securi- 
ty were  thereby  Impaired.  The  Uen  on  the 
land  remained  Intact  See  Scott  t.  Goldlng- 
horst,  123  Ind.  268,  24  N.  B.  833.  The  Judg- 
ment la  affirmed. 

(X*  Ind.  App.  237) 

OIOBRO  TP.  V.  FAI/30NBBRRY  et  ■!.» 

(Appellate  Ooart  of  Indiana.    Nov.  20,  1885.) 

PooB  AND  Poor  Laws— Procebdiso  co  Rncow 

Poor  from  Tovnship— Vbrdiot — Bdf- 

FiciENOT  or  Etidbncb. 

1.  Rev.  St  1894,  {  8155  et  seq.  (Rev.  St 
18S1,  {  6079  et  seq.),  provide  that  on  complaint 
of  an  oveneer  of  the  poor  a  justice  of  the  peace 
may  cause  any  poor  person  found  in  the  town- 
ship, lilcely  to  become  a  public  charge,  and  hav- 
ing no  legal  settlement  therein,  to  be  removed 
to  the  place  where  he  belongs;  that  if  the  overseer 
of  the  township  to  whidt  the  pauper  is  removed 
shall  find  himself  aggrieved  by  such  removal - 
he  may  appeal  from  the  decision  of  the  justice 
to  the  circuit  court  Held,  that  a  Jndgment  of 
the  circuit  court  reversing  a  judgment  of  re- 
moral  by  a  justice  will  not  be  disturbed  on  ap< 
peal,  where  the  circuit  court  was  not  bound  to 
condade  from  the  evidence  that  the  person  al- 
leged to  be  a  pauper,  or  likely  to  become  a  public 
charge,  was  anch  In  fact 

2.  Rev.  St  1884,  {  8155  et  seq.  (Rev.  St 
1881,  {  6079  et  seq.),  provide  that  on  complaint 
of  any  overseer  of  the  poor  a  justice  of  the  peace 
may,  by  bis  warrant  causa  any  poor  person 
found  in  the  township,  likely  to  become  a  pobUc 
charge,  and  having  no  legal  settlement  therein, 
to  l>e  removed  to  the  place  where  he  belongs.  If  It 
can  be  conveniently  done.  Beld,  that  alleged 
paupers  cannot  be  removed  from  a  township  after 
they  have  actually  resided  therein  continuously 
for  more  than  a  year,  though  the  order  for  re- 
moval is  made  before  the  expiration  of  Bach 
year's  residence. 

Appeal  from  circuit  court,  Howard  county; 
li.  J.  KIrkpatrfck,  Judge. 

Proceeding  by  Cicero  township,  Tipton 
county,  on  complaint  of  Thomas  B.  Bates, 
trustee,  and  overseer  of  the  poor,  against 
Rosa  Falconberry  and  others,  to  procure  an 
order  by  tbe  Justice  of  the  peace  of  such 
township  for  the  removal  of  defendante 
therefrom  to  Monroe  township.  In  Madison 
county.  From  an  order  of  removal  by  the 
Justice  ■  the   trustee   of   Monroe   townshljij, 


ft  Rehearing  denied. 
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Madison  county,  appealed  to  the  circuit  court 
Tbere  was  a  judgment  of  the  circuit  clourt 
reversing  the  Judgment  of  the  Justice,  and 
Cicero  township  appeals.    Affirmed. 

J.  M.  Flm>en  and  J.  M.  Purrls,  for  appel- 
lant Wm.  F.  Edwards  and  John  Kemp, 
(or  appellees. 

REINHARD,  O.  J.  This  proceeding  orig- 
inated before  a  Justice  of  the  peace  of  Cicero 
township,  In  the  county  of  Tipton.  Thomas 
B.  Bates,  trustee  of  said  township,  and  over- 
seer of  the  poor,  filed  bis  verified  complaint 
before  said  Justice,  in  the  name  of  Cicero 
township,  against  the  appellees  herein,  al- 
leging tliat  they  were  poor  persons  found 
within  said  township,  and  likely  to  become 
&  public  charge,  having  no  legal  settlement 
in  said  township,  but  having  a  legal  settle- 
ment in  Monroe  township,  Madison  county, 
Ind.  The  appellees  w»«  duly  served  with 
summons,  but  falling  to  appear,  the  Justice 
rendered  Judgment  against  them  by  default 
upon  the  complaint  and  ordered  them  and 
their  goods  removed  by  the  proper  consta- 
ble to  Monroe  township.  In  Madison  county, 
which  was  accordingly  done.  Thereupon  the 
trustee  of  said  Monroe  township  appealed  to 
the  Tipton  circuit  court  where  a  change  of 
venue  was  taken  to  the  Howard  circuit  court 
In  the  latter  court  the  cause  was  tried  on 
an  agreed  statement  of  the  facts.  The  find- 
ing and  judgment  were  In  favor  of  the  appel- 
lees, and  the  township  appeals. 

The  only  question  presented  for  our  deter- 
mination relates  to  the  correctness  of  the 
ruling  of  the  trial  court  In  overruling  the 
motion  for  a  new  trial  on  the  ground  of  the 
tasuffidency  of  the  evidence.  The  statute 
under  which  this  proceeding  was  had  pro- 
Tides,  among  other  things,  that  upon  com- 
plaint of  any  overseer  of  the  poor  any  Jus- 
tice of  the  peace  may,  by  his  warrant  di- 
rected to  and  to  be  executed  by  any  con- 
stable, etc.,  cause  any  poor  person  found  In 
the  township  of  such  overseer,  likely  to  be- 
come a  public  charge,  and  having  no  legal 
settlement  therein,  to  be  sent  and  conveyed, 
at  the  expense  of  the  county,  to  the  place 
where  such  person  belongs.  If  the  same  can 
be  conveniently  done.  If  the  overseer  of 
the  poor  of  the  township  to  which  the  pau- 
per shall  have  been  removed,  as  above  pro- 
Tided,  shall  find  himself  aggrieved  by  such 
removal,  he  may,  at  any  time  within  20 
days  after  such  removal  shall  be  known  to 
blm,  appeal  from  the  decision  of  the  Justice 
ordering  such  removal  to  the  circuit  court  of 
the  county  from  whence  the  removal  was  or- 
dered to  be  made;  such  appeal  to  be  taken, 
tried,  and  determined  as  In  other  cases  of 
appeals  from  Justices  of  the  peace,  and  the 
order  of  removal  may  be  vacated  or  affirmed 
according  to  law  and  the  right  of  the  case. 
Rev.  St  1S91,  {  8155  et  seq.  (Rev.  St  1881. 
1 0079  et  seq.).  The  bill  of  exceptions  in  this 
case  contains  what  the  parties  have  deslK- 


nated  as  an  "agreed  statement  of  tacts." 
This  was  submitted  at  the  trial,  and  was  the 
sole  evidence  before  the  court.  It  Is  not 
contended  that  this  statement  makes  what 
Is  known  as  an  "agreed  case"  under  the  stat- 
ute. Rev.  St  1894,  S  562  (Rev.  St  1881, 
I  663).  In  this  case  pleadings  were  filed, 
and  the  facte  agrreed  upon  were  used  as  evi- 
dence merely.  The  statement  was  not  veri- 
fied. A  motion  fora  new  trial  was  made,  as  we 
have  seen,  which  Is  not  the  proper  practice  In 
an  agreed  case:  See  the  authorities  collected 
under  section  662,  Rev.  St  1884.  There  being 
no  agreed  case,  the  statement  submitted  Is  to 
be  treated  here  as  other  evidence  Introduced 
at  the  trlaL  This  court  will  Indulge  the 
same  presumptions  of  inferences  drawn  from 
the  evidence  as  In  other  cases.  Elliott,  Gen. 
Prac.  {  960.  The  substance  of  the  agree- 
ment of  facte  Is  that  Rosa  Falconberry  and 
her  children  (the  appellees),  on  and  before 
December  0,  1880,  were  residente  of  Tipton 
county,  Ind.  At  that  time  Rosa  Falcon- 
berry  was  a  married  woman,  the  wife  of  one 
Bluford  F.  Falconberry,  who  at  said  time 
lived  with  his  said  wife  and  family.  On 
the  9th  day  of  December,  1890,  Rosa  Falcon- 
berry moved  with  her  husband  and  family 
to  Monroe  township,  Madison  county,  Ind.. 
and  purposely,  continuously,  and  uninter- 
ruptedly resided  there  until  June  20,  1892. 
when  they  removed  to  Orange  county,  Ind., 
where  they  resided  until  September,  1892,  at 
which  time  Rosa's  husband  abandoned  her, 
and  she  left  Orange  county,  together  with 
her  family,  and  again  came  to  Tipton  coun- 
ty, where  she  left  her  children  with  her 
mother,  and  returned  to  Monroe  township, 
Madispn  county,  to  work  as  a  domestic,  until 
December  15,  1892,  when  her  husband's 
goods  and  effects  were  shipped  to  her  from 
Orange  county,  and  she  and  her  family  again 
went  to  housekeeping,  her  children  having 
been  removed  from,  llpton  county  a  few 
days  prior  thereto.  She  again  resided  Is 
Monroe  township,  In  Madison  county,  "con 
tlnuously  and  willfully,"  until  March  3,  18%, 
when  she  and  her  children  moved  back  tc 
Cicero  township,  In  Tipton  county,  where 
she  was  joined  by  her  husband,  and  they 
continued  to  reside  together  till  November, 
1883,  when  her  said  huslnnd  was  sentenced 
for  a  term  of  years  to  the  State  Prison 
South.  On  the  lOtb  day  of  November,  1883, 
the  proceeding  to  remove  them  was  com- 
menced before  a  justice  of  the  peace  In  Ci- 
cero township,  as  before  stated,  and  a  few 
days  thereafter  a  judgment  was  rendered 
by  said  justice  against  these  appellees.  They 
were  removed  to  Monroe  township  on  the 
Judgment  of  the  Justice  on  May  1,  1884. 
Appellees,  on  the  date  of  returning  to  Tip- 
ton county,— March  3,  1893,— had  no  prop- 
erty except  a  very  small  amount  of  house- 
hold goods,  and  prior  to  November,  1883, 
the  family  asked  for  support  from  said  town- 
ship trustee,  and  since  March,  1394^  appel- 
lees  have    been   demanding   aqd   recelTing 
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inipport  from  mid  tbwnshlp  trustee  of  Cicero 
township,  UDtU  the  1st  day  of  May,  1894, 
when  they  were  temoTed  to  said  Monroe 
township,  Madison  county,  by  virtue  of  the 
writ  of  the  Justice  who  tried  this  cause.  The 
trustee  of  Monroe  township,  Madison  coun- 
ty, bad  refused  to  accept  the  appellees  as 
residents  of  said  township.  Since  the  trial 
before  said  justice  and  the  execution  of  said 
writ,  some  of  the  appellees  Iiave  been  sick  a 
part  of  the  time,  and  unable  to  be  moved 
any  distance.  On  the  20th  day  of  October, 
1888^  the  youngest  of  the  appellees  was  tiom. 
The  trustee  of  Monroe  township  returned  the 
.appeUees  to  Cicero  township  on  fhe  8d  day 
of  May,  1894.  When  the  said  last  <^hlld  was 
bom,  appellees  required  the  services  of  the 
pauper  physician  of  Cicero  township,  and 
the  county  paid  for  his  services.  From  the 
said  3d  day  of  March,  1893,  until  removed 
by  these  proceeding's,  appellees  lived  con- 
tmnously  in  said  Glceio  township,  Tipton 
county. 

There  might  be  some  question  as  to  the 
rights  and  liabilities  of  the  appellees  under 
the  pauper  statute  if  this  controversy  were 
really  between  them  and  Cicero  township. 
But,  as  we  regard  the  matter,  the  real  contro- 
versy concerns  not  so  much  the  appellees, 
who  are  in  fact  not  represented  here,  and 
seem  to  manifest  no  Interest  in  the  determi- 
nation of  this  appeal,  as  It  does  the  appel- 
lant township  on  the  one  hand  and  Monroe 
township,  Madison  county,  on  the  other,  and 
wbich  of  these  townships  shall  be  liable 
ultimately  to  support  the  appellees,  if  they 
are  actually  paupers,  and  a  public  charge. 
The  title  of  this  action.  It  seems  to  as,  should 
have  been  Cicero  Township  vs.  Monroe 
Township.  Whether  a  person  may  be  de- 
prlved  of  his  liberty  solely  by  reason  of  bis 
being  a  pauper  or  county  charge.  It  is  not, 
therefore,  necessary  for  us  to  decide.  As- 
suming that  he  may  be  arrested  and  trans- 
ported, under  the  statute  above  cited,  to 
some  place  not  of  his  own  choosing,  and 
compelled  to  remain  there,  we  take  it  thalt 
It  must  first  be  established  by  competent 
proof  that  he  Is  a  pauper  or  public  charge, 
within  the  meaning  of  the  statute.  That 
there  was  evidence  from  which  the  court 
had  the  right  to  infer  that  the  appellees  were 
paupers,  and  likely  to  become  a  -  public 
charge,  we  think  Is  true.  But  that  the  court 
was  bound  to  come  to  this  conclusion  from 
the  statement  of  facts  agreed  to  we  are  un- 
able to  say.  Again,  the  appellant's  counsel 
contends  that,  although  the  appellees  were, 
at  the  time  of  their  arrest  and  transporta- 
tion, residing  in  Cicero  township,  where  they 
had  confessedly  resided  from  March,  181)3, 
nntll  the  Judgment  was  rendered  against 
them,  yet,  as  they  had  not  resided  there  a 
whole  year  without  Interruption,  they  had 
not,  under  subdivision  4,  g  8146,  Rev.  St  1894 
(section  6070,  Rev.  St;,  1881),  gained  a  settle- 
ment, and  were,  therefore,  subject  to  be  re- 
moved by  proceedings  such  aa  the  present 


one.  Whetber  this  position  is  sonnd  or  not 
also  depends  upon  the  contingency  that  the 
appellees  w«re  paupers  when  proceeded 
against,  for,  if  they  were  not  paupers,  no 
one  would  contend,  we  assume,  that  It  wonid 
require  as  much  as  a  year  for  them  to  ac- 
quire a  domicile  or  residence  in  any  part  of 
the  state.  The  mere  fact  that  a  person  may 
occasionally  obtain  assistance  from  the  coun- 
ty does  not  necessarily  make  such  person  a 
pauper  or  a  liubllc  charge.  It  is  shown  by 
the  agreed  facts  that  the  appellee  Rosa  Fal- 
conberry  bad  some  household  property,  and 
the  value  thereof  was  not  stated.  The  bur- 
den was  on  the  appellant  to  show  that  the 
appellees  were  paupers,  and  Ukely  to  become 
public  charges.  The  court  below,  by  Its  de- 
cision, in  effect  found  that  this  fact  had 
not  been  sufficiently  established.  This  being 
true,  and  there  being  at  least  some  evidence 
to  support  the  finding,  we  cannot  disturb 
the  Judgment.  But  1^  It  l>e  granted  that  the 
ifndlsputed  evidence  Bhows  that  appelleea 
were  paupers,  and  liable  to  become  a  pub- 
lic charge,  within  the  meaning  of  the  law,  it 
still  does  not  follow  that  the  court  commit- 
ted any  error  In  this  case.  The  facts  agreed 
npon  show  that  at  the  time  the  appelleen 
were  actually  removed  to  Monroe  township, 
under  the  order  of  the  Justice,  they  had  re- 
sided In  Cicero  township  continuously  for 
more  than  a  year.  The  mere  fact  that  they 
had  not  resided  there  so  long  when  the  pro- 
ceedings were  commenced  or  Judgment  ren- 
dered against  them  will  not  change  the  mat- 
ter. Monroe  township  could  not  be  bound 
by  the  Justice's  Judgment  until  after  It  had 
some  legal  notice  of  the  same.  Such  notice 
it  received  when  the  appellees  were  deliv- 
ered to  its  overseer  of  the  poor,  and  not  till 
then.  At  that  time  the  appellees  had  re- 
sided In  Cicero  township  over  a  year  contin- 
uously, and  the  court  could  find,  even  under 
the  pauper  act,  that  they  had  gained  a  set- 
tlement la  Cicero  township  when  they  were 
removed.  In  either  case,  the  Judgment  of 
the  trial  court  la  supported  by  sufficient  evi- 
dence.   Judgment  affirmed. 


(M  Ind.  App.  886) 
STEPHENSON  t.  TOWN  OP  SALEM.*  ■ 
(Appellate  Court  of  Indiana.    Nov.  19,  1895.) 

lUPBOVIHO  STKXETS— AUTHORITT  "io  ASSESS    BlK- 

BriTS— Estoppel. 

1.  After  resolution,  ordinance,  and  plan  for 
Improving  a  certain  street,  the  town  trustees  or- 
dered plans  and  specifiiations  for  improving  an- 
other street,  not  theretofore  mentioned  in  the 
proceeding  for  improvement,  and  of  wbich  no  sub- 
sequent notice  was  given  by  publication.  Held, 
that  there  was  no  authority  for  assessing  proper- 
ty abutting  on  the  latter  road  for  the  improvement 
thereon. 

2.  Appearance  of  a  person  to  protest  against 
the  improvement  of  a  certain  street  cannot  ertiop 
him  to  dlapDte  the  right  of  town  trastees  to  im- 
prove another  street,  not  embraced  in  the  pro- 
ceedings remonstrated  against,  though  thereaftec 
attempted  to  be  embraced  therein. 

1  Petition  &»  xehearitig  overrolcd.    See  42  N.  B.  043. 
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Appeal  from  drcolt  court,  WaBhlngton  coun- 
ty;   8.  B.  Voyles,  Judge. 

Action  by  the  town  of  Salem  against  Jemi- 
ma Stephenson.  Judgment  for  plaintiff.  De- 
fendant appeals.    Rereised. 

Ell  B.  Stephenson  and  Alspangb  &  lawler, 
fOr  appellant.    Mitchell  &  Mitchell,  for  appel- 1 
lee. 

GAVIN,  J.  The  appellee  recovered  Judg- 
ment enforcing  against  appellant's  property  a 
certain  assessment  made  to  pay  part  of  the 
expense  of  Improving  West  Market  street  In 
said  town.  The  proceedings  were  under  the 
act  Ot  1889  (2  aev.  St  1884,  {  428S  et  aeq.). ; 
In  the  complaint  It  la  averred  that  appellants  . 
realty  Is  "on  the  south  side  of  West  Market 
street  Improved,  and  abuts  up  against  the 
same."  The  serious  causes  for  complaint  In 
the  case  are  presented  by  the  exceptions  to  the 
conclusions  o>f  law  upon  the  facts  specially 
found.  In  considering  these  it  must  be  borne 
In  mind  that  imder  the  answer  of  general  de- 
nial It  is  incumbent  upon  the  appellee  to  pre- 
sent In  the  finding  all  the  facts  necessary  to 
entitle  It  to  recover.  While  the  special  flnd- 
ing  la  to  be  reasonably  and  fairly  construed, 
yet  it  must  contain  all  the  essential  facts  req- 
uislte  to  authorise  appellee's  recovery,  with- 
«nt  aid  by  Ij^ference  or  intendment  other  than 
such  as  necessarily  follows  from  the  facts 
stated.  Beduell  v.  Hosier,  10  Ind.  App.  5, 
87  N.  E.  680.  Any  fact  not  speclflcaUy  found 
or  necessarily  Inclnded  stands  as  though  found 
against  the  appellee.  2  Elliott,  Gen.  Prac 
I  975.  The  principal  question  is  whether  or 
.not  the  land  of  appellant  abutted  or  bordered 
cpoo  West  Marlcet  street  Salem  has  been 
t<x  mwe  than  20  years  a  municipal  corpora- 
tion. One  of  Its  streets  is  West  Market  street, 
which,  according  to  the  plat  recorded  more  than 
70  years  ago,  leads  from  the  public  square  to 
a  point  125  feet  west  of  the  west  side  of 
Shelby  street  It  was  platted  to  run  east  and 
west  In  a  straight  line,  80  feet  wide  Its  full 
length.  One  of  the  highways  of  Washington  . 
county,  known  as  the  "Levonia  Road,"  has  for 
a  great  many  years  led  from  Salem  to  Levo- 
nia. It  "intersects  said  West  Market  street  by 
the  way  of  said  Shelby  street,  and  Intersects 
Shelby  street  on  Its  west  line  a  few  feet 
south  of  the  south  line  of  West  Market  Street, 
as  platted.  That  the  center  of  said  highway 
is  [at  all  points]  south  [of  all  points]  of  the 
south  line  of  West  Market  street"  "The  real 
estate  in  controversy  lies  immediately  south 
of  and  contiguous  to. the  center  of  said  Levd-  . 
nla  road,  and  not  otherwise,"  In  1884  an  addi- 
tion was  made  to  the  town  of  Salem,  the  south 
boundary  of  which  was  designated  on  the  ret- 
corded  plat  thereof  as  said  Levonia  road,  and  ; 
the  east  boundary  said  Shelby  street  Lot  No. 
1  of  this  addition  Inoluded  that  part  of  the 
platted  West  Market  street  lying  west  of 
Shelby  street  In  the  same  year  that  part  of 
the  street  was  inclosed  and  a  house  arected 
tbei-eon,  whidi  condition.   stUl  exists..  Both 


parties  apparently  concede  that  this  part  of 
the  street  was  ther^y  vacated.  On  January 
1,  1884,  the  town  tmstees  passed  a  resolution 
favoring  the  Improvement  of  West  Market 
street  by  grading  and  macadamizing  it  from 
the  public  square  to  the  corporation  line.  On 
Febraary  6th,  Nelson  Stephenson,  appellant's 
ancestor,  and  then  owner  of  the  land,  Joined 
with  many  otkers.  Including  nearly  all  tbe 
property  owners  on  tbe  street.  In  a  remon- 
strance against  this  improvement  After  the 
preliminary  steps  the  contract  was  let  April 
16, 1884.  That  part  of  the  Levonia  road  where 
the  improvement  was  made  is  not  to  exceed 
40  feet  wide,  and  Its  improvement  in  v^ole  or 
.In  part  Is  not  specifically  mentioned  in  the 
declaratory  resolution,  the  ordinance,  or  the 
original  plan  for  improving  West  Market 
street  On  June  28,  1884,  the  board  of  trus- 
tees for  the  first  time  ordered  plans  and  spect- 
flcatlona  for  grading  and  improving  said.  pai]t 
of  Levonia  road  to  be  made,  of  which  no  sub- 
sequent notice  was  given  by  publication.  The 
improvement  was  accepted  and  paid  for  by 
the  town.  It  Is  further  found  "that  the  Im- 
provement which  forms  the  basis  of  the  asseeo- 
ment  made  a^nst  Stephenson,  and  charged 
and  extended  tipon  the  tax  duplicate  against 
his  said  land,  was  made  and  is  located"  solely 
on  and  along  said  Levonia ;  road  from .  West 
Shelby  street  southwest  to  tbe  corporation 
line.  Under  these  facts  the  location  of  streets 
and  lands  Involved  is  represented  by  tbe  fol- 
lowing plat: 


■  MrcsvMMiKrTJr.  (onvwioli, 
yt 


Tmc  lorTto  Lines  mnusErrr 
THAT  fABT  or  W.MAUxrr  »r. 

tVHICH  HAD  »UM    IMCLAtfO. 


Counsel 'for  appellee  argue  the  cause  vpqa 
the  assumption  and  statement  that  West  Mac- 
.ket  street  has  been  for  40  years  deflected  fcos^ 
^s  tnie  course,  and  caused  to  tun  Qver  tb^ 
old  Levonia  road,  which  has  thus  become  a 
port  of  West  Market  street  This  may  be 
true  in  fact,  but  it  nowhere  appears  In  the 
findings,  to  which  alone  we  can  look  as  the 
basis  for  the  conclusions  of  law.  So  far  as 
the  findings  show.  West  .Market  street  runs 
straight  east  and  west  as  it  was  laid  out  'Tbe 
only  circumstance  which  points  toward  the 
trustees'  having  regarded  the  Levonia  road 
as  a  part  of  West  Market  street  is  their  de- 
scribing tbe  latter  street  as  extending  west 
to  the  corporation  line.  The  fact,  bo^evei;, 
that  they  did  not  include  tbe  Levonia  road  in 
their  plans  and  specifications  ontil  long  aftjdr 
the  contract  was  let,  seems  to  us  conclusive 
erideobe,  were  It  required,  that  ^ey  then^ 
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telvM  did  not,  wben  ordering  the  ImproTe- 
ment,  so  consider  It  The  trial  conrt  seems  to 
have  carefully  and  sedulously  avoided  finding 
tbat  tbe  Leyonia  road  either  \nB,  or  was  re- 
garded or  known  as,  part  of  West  Market 
street  The  finding  wholly  (tells  to  show  that 
the  appellant's  property  abutted  upon  or  bor^ 
dered  on  West  Market  sti-eet  Nor  can  appel- 
lant be  held  Unble  for  the  Improvement  as 
tipon  the  Levonla  road-  under  the  order  of 
June  2S)th.  This  order  was  wholly  ex  parte, 
—made,  so  far  as  the  record  discloses,  without 
any  notice  whatever,  or  any  attempt  to  con- 
form to  the  requirements  of  the  law  so  far  as 
to  authorize  the  expense  to  be  assessed  against 
the  property  owner.  As  to  this  improvement, 
the  board  was  wholly  without  Jurisdiction  to 
assess  Its  cost  against  the  landowners.  Klp- 
hart  V.  Railway  Co.,  7  Ind.  App.  122,  34  N.  B. 
875.  The  appearance  of  Nelson  Stephenson  to 
protest  against  the  improving  of  West  Market 
street  cannot  result  In  estopping  him  from  dis- 
puting the  right  of  the  trustees  to  make  an 
Improvement  npon  another  street  which  was 
not  embraced  In  the  proceedings  against  which 
he  remonstrated. 

We  are  unable  to  concur  In  appellee's  prop- 
osition that  the  order  of  June  29tb  was  simply 
a  direction  for  a  change  of  the  character  of  the 
improvement  already  ordered,  and  therefore 
within  tbe  Jurisdiction  of  tbe  town  board. 
It  will  be  observed  that  It  is  expressly  declared 
In  finding  16  ttiat  tbe  Improvement  for  which 
appellant  was  assessed  was  made  and  located 
"solely  along  said  LevMila  road."  By  No.  18 
it  Is  declared  that  on  June  20th  the  board  "for 
tbe  first  time  ordered  plans  and  specifications 
for  grading  and  Improving  said  part  of  said 
Levonla  road."  By  No.  18  it  Is  found  that  on 
August  11th  the  Improvement  of  West  Market 
street  from  the  public  sqtiare  to  Shelby  street 
was  accepted  from  the  contmctor.  When  the 
Levonla  road  Improvement  was  accepted  does 
not  specifically  appear,  but  It  seems  they  were 
regarded  by  the  board  as  separate  Improve- 
ments. While  the  tendencies  of  the  courts 
have  been  strongly  towards  upholding  public 
improvements,  and  the  proceedings  requiring 
those  specially  benefited  thereby  to  pay  for 
the  same.  It  cannot  be  and  Is  not  the  law  that 
municipal  corporations  can,  in  utter  disregard 
of  the  provisions  of  the  statutes,  impose  such 
burdens  upon  property  owners.  On  the  case 
made  by  tbe  facts  found,  appellant  was  en- 
titled to  Judgment  Judgment  reversed,  with 
Insti-uctlona  to  grant  a  new  ti-lal  if  asked  by 
appellee. 

(UT  in.  521) 

HAMBURGER  CO.  t.  GLOVER  et  al.t 
(Snpreme  Court  of  tUinoia.    Oct  11,  1895.) 
Appeal— Dkcision—Dahaoks. 
Rev.  St  18»3.  c.  110.  |  74,  which  provides 
(bat  when   npiieals   from  judcrnieiits  for  the  re- 
covery of  mnnpy  are  dismissed  for  want  of  proae- 
cntlon,  or  for  failing  to  file  autheitticated-  copies 

1  ReiK>rted  by  Liouis  BoUot,  Jr.,  Esq.,  of  the 
OhjcsKo  bar.  .    •  .^  ^ .     . .  • 


of  records,  as  required  by  law,  the  conrt  shall  en- 
ter Judgment  against  the  appellaDts  for  not  less 
than  6  per  cent  nor  more  than  10  per  cent,  dam- 
aces  on  the  ^amount  recovered  in  the  Inferior 
court  does  not  apply  to  an  appeal  from  a  decree 
of  foreclosure  prosecuted  by  a  defendant  who  is 
not  personally  liable  for  the  debt  since  as  to  htm 
it  Is  not  a  decree  "for  tbe  recovery  of  money." 
Colby  V.  Small,  40  HI.  42,  distinguished. 

Error  to  appellate  court,  First  district 
Bill  for  foreclosure  by  the  Hamburger 
Company  against  Samuel  C.  Glover  and  oth- 
ers. Complainant  obtained  a  decree,  an  ap- 
peal from  which  was  dismissed  by  the  ap- 
pellate court  without  Judgnment  for  damages. 
Complainant  brings  error.    Afllrmed. 

Cratty  Bros,  and  Jarvia  &  Cleveland,  for 
plaintiff  in  error.  St  John,  French  &  Mer^ 
riam,  for  defendants  in  error. 

WILKIN,  J.  Plaintiff  In  error  filed  Its  bill 
In  the  circuit  conrt  of  Cook  county  to  fore- 
close a  mortgage  executed  by  James  and 
Patrick  Redmond.  Defendants  In  error,  who 
claimed  to  have  a  mechanic's  lien  on  th« 
mortgaged  premises,  were,  with  others, 
made  defendants.  They  answered,  and  filed  s 
cross  bill,  setting  up  their  lien.  On  the  bear- 
ing, a  decree  of  foreclosure  was  rendered  on 
the  original  bill,  and  the  cross  bill  dismissed 
for  want  of  equity.  Defendants  in  error 
prayed  and  were  allowed  an  appeal  to  the 
appellate  court  of  the  First  district  but  fall* 
ed  to  file  a  transcript  of  the  record  in  that 
court  In  time.  Plaintiff  In  error  entered  its 
motion  to  dismiss  tbe  appeal  at  appellant's 
cost,  and  for  damages  under  the  statute. 
The  appeal  was  dismissed  at  appellant's 
cost,  but  the  motion  for  damages  denledL 
From  tbe  ruling  of  the  appellate  court  in 
refusing  damages,  this  writ  of  error  is  prose- 
cuted. 

Plaintiff  In  error  based  Its  motion  for  dam- 
ages upon  section  74,  c.  110,  Rev.  St.,  which 
Is  in  the  following  language:  "When  ap- 
peals from  Judgments,  orders  or  decrees  for 
tbe  recovery  of  money,  are  dismissed  by  the 
supreme  or  appellate  court,  for  want  of 
prosecution,  or  for  falling  to  file  authenti- 
cated copies  of  records  as  required  by  law, 
the  court  shall  enter  Judgment  against  the 
appellant  for  not  less  than  five  nor  more 
than  ten  per  cent  damages  on  the  amount 
recovered  In  the  Inferior  court  for  the  col- 
lection of  which  the  appellee  shall  be  en- 
titled to  execution  as  on  other  Judgments." 
The  only  question  in  the  case  is,  was  the  ap- 
peal by  defendants  In  error  to  the  appellate 
court  from  "a  Judgment  order  or  decree  for 
the  payment  of  money,"  within  the  meaning 
t>f  this  section?  That  the  decree  of  fore- 
closure and  dismissing  their  cross  bill  was 
not  a  decree  against  defendants  in  error 
for  the  recovery  of  money  must  be  conceded, 
and  we  think  the  statute  contemplates  only 
cases  In  which  a  Judgment,  order,  or  decree 
appealed  from  is  one  for  the  recovery  of 
money  against  the  appellant  This  Is  mani- 
fest, not  only  frvm  the  langtiage  whon  apN 
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p«alB  from  Jadgmentin,  etc.,  for  the  recovery 
of  money  are  dismissed,  bnt  by  the  further 
language  "on  the  amount  recovered  In  the 
inferior  court"  The  gtatute  is  penal  in  Its 
character,  and  cannot  be  extended  by/ison- 
Btruction  beyond  tbe  clear  legal  meaning  of 
Its  terms. 

Counsel  for  appellant  cite  the  case  of  Ck>l- 
by  V.  Small,  40  111.  42,  as  sustaining  their 
contention  that  a  personal  Judgment  or  de- 
cree against  tbe  appellant  is  not  essential  to 
the  right  to  recover  damages  under  this 
statute.  TtuA  case  was  decided  under  the 
statute  of  1846,  then  in  force,  the  language  of 
which  was:  "In  all  cases  of  appeal  to  the 
supreme  court,  where  the  appellant  shall 
fail  to  prosecute  tbe  appeal,  the  supreme 
court  shall  upon  dismisiring  the  appeal  en- 
ter Judgment  against  appellant  for  not  less 
than  five  nor  more  than  ten  per  cent,  upon 
the  amount  of  tbe  Judgment  for  damages  in 
consequence  of  the  delay  caused  by  such  ap- 
peaL"  Rev.  St.  1845,  p.  421,  <  67.  It  needs 
no  argument  to  show  that  the  present  stat- 
ute is  entirely  different  in  its  language  and 
spirit  from  that  of  1846.  The  latter  applied 
to  all  appeals,  and  allowed  damages  for  a 
failure  to  prosecute  an  appeal  in  conse- 
quence of  the  delay  occasioned  thereby. 
This  statute  allows  damageis  only  when  the 
appeal  is  from  Judgments,  orders,  or  decrees 
for  the  recovery  of  money;  and  not  only 
for  want  of  prosecution,  but  for  failing  to 
file  a  transcript  of  the  record  as  required 
by  law,  no  matter  whether  that  failure  is 
the  result  of  intended  omission,  neglect,  or 
unavoidable  causes.  Golby  v.  Small  has 
therefore  no  bearing  npon  the  question  in- 
volved here.  We  think  the  appellate  court 
decided  properly  in  holding  that  this  case 
is  not  within  the  meaning  of  section  74. 

It  is  insisted  that  this  conclusion  results 
in  hardship  to  the  plaintiff  in  error,  who 
was  put  to  exx>enBe  and  inconvenience  in 
having  the  appeal  dismissed.  The  same  in- 
convenience and  expense  results  to  the  ap- 
pellee or  defendant  in  error  in  every  case 
where  an  api)eal  or  writ  of  error  is  improp- 
erly taken  and  unsuccessfully  prosecuted. 
If  tbe  appeal  or  writ  of  error  was  prosecnted 
for  delay,  damages  are  recoverable  at  the 
discretion  of  the  court,  under  section  28,  c. 
38,  of  the  statute.  That  statute  affords  an 
ample  remedy  in'  all  cases  where  the  appeal 
is  from  other  than  money  Judgments  or  de- 
crees, and  is  prosecuted  for  delay  only.  The 
Judgment  of  the  appellate  court  will  be  af- 
firmed.   Afilrmed. 

(IBS  III.  686) 

DUNN  et  al.  v.  PEOPLE.! 

(Supreme  Court  of  Illinois.    Not.  4,  1896.) 

HOMIOIDB— Amaclt— Indictmxnt—  EVIDBVOa. 

1.  An  indictment  for  assault,  with  intent  to 

murder  need  net  allege  the  defendant's  present 

1  Reported  by  Louis  Boisot,  Jr..  Esq.,  of  the 
CUcagd'bar/  '  - 


ability,  or  set  ont  the  mannw  of  tbe  assault  with 

any  denee  of  particnlarity. 

2.  The  evidence  showed  that  a  sleeping  man 
was  shot  ontdoors  at  night.  No  one  saw  the  per- 
son who  shot  him,  but  there  were  footprints  in 
the  neixfaburhood  of  the  same  size  as  those  of 
the  two  defendants.  There  was  also  evidence 
tending  to  prove  an  alibi.  Beld,  that  tbe  evi- 
dence did  not  warrant  a  conviction. 

Error  to  circuit  court,  Johnson  county; 
Alonzo  K.  Vickers,  Judge. 

Indictment  of  Charles  F.  Dunn  and  James 
A.  Rodgers  for  assault  with  intent  to  kill. 
Defendants  were  convicted,  and  they  bring 
error.    Reversed'. 

The  plaintiffs  in  error  were  indicted  at  the 
March  term,  1894,  of  the  Johnson  county 
circuit  court,  for  an  assault  to  kill  and  mur- 
der one  Robert  Kelley.  They  were  convict- 
ed of  said  offense  at  the  adjourned  Novem- 
ber term  following.  The  indictment  charges 
them,  in  the  usual  form,  with  unlawfully 
making  an  assault  upon  the  person  of  Rob- 
ert Kelley  with  malice  aforethought,  to  kill 
and  murder  the  said  Kelley.  The  Jury 
found  them  guilty,  and  fixed  their  punish- 
ment at  imprisonment  in  the  penitentiary 
each  for  a  term  of  seven  years.  Motions  for 
a  new  trial  and  in  arrest  of  Judgment  were 
made  and  overruled.  Judgment  was  ren- 
dered and  sentence  pronounced  in  accord- 
ance with  the  verdict.  The  evidence  lis 
wholly  circumstantial,  and  consists  largely 
of  the  statements  of  witnesses  in  relation  to 
footprints  found  around  and  about  a  cer- 
tain straw  stack  where  tbe  assault  was 
made,  comparing  in  size  with  those  of  the 
defendants.  A  few  nights  previous  to  the 
alleged  assault  there  had  been  some  meat 
stolen  In  the  neighborhood,  and  on  the  day 
of  March  9th  it  was  found  in  a  straw  stack 
on  the  premises  of  one  J.  D.  Whorton;  and 
on  tbe  night  of  the  10th  of  March  Robert 
Kelley,  Irving  Roberts,  John  Terry,  and 
George  Grace  were  in  concealment  near  tbe 
straw  stack  to  see  who,  if  any  person,  came 
for  tbe  meat,  and  while  lying. on  the  stack 
Robert  Kelley  was  shot.  John  Terry  had  a 
pistol  in  his  lap,  and  none  of  the  party  on 
the  stack  saw  who  did  tbe  shooting. 

Spann  &  Sheridan,  for  plaintiffs  in  error. 
Maurice  T.  Moloney,  Atty.  Gen.,  and  Geo.  B. 
Gillespie,  State's  Atty.,  for  tbe  People. 

PHILLIPS,  J.  (after  staUng  the  facts). 
The  first  objection  complained  of  by  plain- 
tiffs in  error  is  in  overruling  the  motion  to 
quash  tbe  indictment  Tbe  principal  ground 
of  objection  is  that  the  indictment  does  not 
contain  tbe  essential  element  of  present  abil- 
ity. Tlie  element  of  present  ability  to  do 
the  violence,  as  a  part  of  the  offense,  has  al- 
ways been  one  of  the  ingredients  afad  an  ele- 
ment of  this  offense,  but  it  is  not  necessary 
to  allege  it  as  sucb  in  an  indictment  of  this 
character.  We  hold  It  more  a  matter  of  evi- 
dence, in '  thiia  character  of  cd.Be,  than  of 
pleading.  Whart.  Cr.  Law  (8th  Ed.)  (  1281. 
We  have  carefnlly  examined  the  other  «t>- 
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JecUons  made  to  the  indictment,  and  tbey 
are  not  well  taken.  While  this  Indictment 
la  not  accurately  drawn,  it  charges  enough 
to  constitute  an  Indictment  (or  assault  to 
murder.  In  a  case  of  this  kind  the  gist  of 
the  offense  Is  an  assault  with  a  felonious  in- 
tent; hence  it  is  not  necessary  to  set  out 
the  manner  of  the  assault  with  any  degree 
Of  particularity.  Hamilton  t.  People,  113 
IU.34. 

It  ia  Insisted  also  by  plaintiffs  in  error  that 
the  evidence  does  not  support  the  verdict 
After  a  careful  examination  of  the  evidence 
in  this  case,  we  are  not  prepared  to  say  that 
the  Jury  were  warranted  in  finding  the  ver- 
dict returned  by  them.  The  proof  of  a 
charge  in  criminal  cases  Involves  the  proof 
of  two  distinct  propositions:  First,  that  the 
act  itself  was  done;  and,  second,  that  it  was 
done  by  the  person  or  persons  charged,  and  by 
none  other;  in  other  words,  proof  of  a  corpus 
delicti,  and  the  identity  of  the  person  or  per- 
sons. In  the  present  case  the  fact  of  Kelley 
being  shot  is  proven  satisfactorily. '  It  was 
also  required  to  be  proven  that  the  shooting 
of  Kelley  was  done  by  the  accused.  In  the 
proof  of  this  the  evidence  is  indefinite  and 
uncertain.  We  will  not  take  the  space  to 
set  the  testimony  out  in  full.  The  testimony 
as  disclosed  by  the  record  on  the  part  of  the 
people  shows  that  prior  to  March  9,  1894, 
some  meat  had  been  stolen  in  the  neighbor- 
hood where  the  defendants  reside,  and  that 
on  the  9th  of  March  it  was  found  in  a  straw 
stack  on  the  premises  of  one  Whorton;  that 
on  the  night  of  March  10th  Robert  Kelley 
and  others  were  in  wait  at  the  straw  stack 
to  see  who  came  for  the  meat,  and  while 
lying  on  the  straw  stack,  between  the  hours 
of  9  and  10  o'clock,  Robert  ^Kelley  was  shot 
by  some  one.  It  appears  that  all  the  parties 
who  were  thus  at  the  premises  were  asleep), 
or  nearly  so,  at  the  time  of  the  shooting. 
They  heard  the  report  of  what  seemed  to 
them  a  pistol  shot,  but  did  not  hear  any  oth- 
er noise  or  see  any  one.  Kelley  was  shot  in 
the  back  of  the  head,  and  received  a  serious 
wound.  Prior  to  and  after  the  shooting  foot- 
prints were  seen  about  and  around  the  straw 
stack,  that  appeared  to  the  various  wit- 
nesses to  correspond  in  appearance  and  size 
with  those  made  by  the  said  plaintiffs  in  er- 
ror, as  found  in  a  field  where  they  had  been 
at  work.  Those  found  about  the  stack  were 
of  two  sizes.  On  Friday  before  the  shoot- 
ing on  Saturday  night,  it  appears  that  the 
witnesses  followed  footprints,  and  found 
them  to  lead  from  the  place  where  the  meat 
was  stolen  to  the  stack.  On  Sunday  morn- 
ing following  the  shooting,  footprints  were 
found  and  seen  around  the  stack  that  ap- 
p«rtired  to  be  like  the  ones  seen  there  before 
the  shooting.  That  the  tracks  from  the 
straw  stack,  as  found  on  Sunday  morning 
after  tlie  shooting,  led  up  to  the  comer  of 
Rodgers'  orchard.  Some  of  the  witnesses 
state  they  think  the  smaller  track  of  the 
two  fit  tlie  track  of  the  defendant  Rodgers. 


They  compared  the  smaller  tootprlBts  with 
others  they  found  in  Rodgers'  field,  which 
they  claim  to  have  been  made  by  Mm.  They 
compared  other  tracks  found  about  the 
straw  stack,  and  which  they  followed  to  the 
corner  of  Rodgers'  orchard,  with  those  fonnd 
In  the  pathway  of  the  wheat  field  of  the  de- 
fendant Dunn,  and  stated  they  appeared  to 
be  the  same  sise  and  made  by  the  same 
party  or  siioe.  Some  of  the  witnesses  no- 
ticed slight  peculiarities  in  the  tracks  found, 
and  others  conld  not  discover  any. 

The  evidence  as  to  footprints  was  as  to  the 
size  of  shoes  worn  by  those  who  made  them, 
and  was,  sabstantiaHy,  that  one  of  the  par- 
ties wore  a  No.  10  or  11  shoe,  while  the 
other  wore  a  No.  8  or  Na  9.  But  one  of  the 
wltneases  for  the  prosecution  testified  to  any 
peculiarity  in  the  fogtprtnta,  and  that  was 
that  one  showed  tiiat  It  was  slightly  orer  at 
the  heeL  No  other  witness  saw  this,  and  the 
evidence  does  not  show  that  either  of  defend- 
ants wore  shoes  over  at  tlie  heels.  Tlie  real  point 
of  the  evidence  was  that  tiie  foo^rlnta  measur- 
ed near  the  place  where  the  shooting  ooenrred, 
and  those  in  the  field  and  path  where  the  de* 
f  endants  had  been,  were  of  the  same  length  and 
width.  Any  two  persons  wearing  shoes  at  the 
same  size  or  number  as  those  designated  in  this 
evidence  would,  If  in  the  neighborhood,  be 
liable  to  the  charge,  with  the  same  evidence 
of  guilt  Circumstances  to  cause  suspicion  ot 
the  defendants  were  offered,  consisting,  not  at 
acts  done  on  or  about  ttie  place  of  the  shoot- 
ing, but  as  contradictory  of  the  claim  that  they 
left  their  homes,  near  the  place  of  the  shoot- 
ing, several  horns  before  it  occurred,  and  at 
the  hour  of  its  occurrence  were  more  than 
eight  miles  distant  The  evidence  does  not 
carry  with  it  a  reasonable  certainty  of  the  guilt 
of  the  defendants.  On  the  contrary,  the  evi- 
dence for  the  state,  standing  alone,  does  little 
more  than  excite  a  suspicion  of  guilt  It  Is 
not  of  that  convincing  character  that  satisfies 
the  mind  and  causes  a  certainty  of  guilt 
With  all  the  evidence  for  the  prosecution  con- 
sidered, there  must  be  a  reasonable  doubt  of 
the  guilt  of  the  defendants,  from  that  evl  Jence. 
In  addition  to  this  unsatisfactory  evidence  on 
the  part  of  the  prosecution,  the  defendants 
offered  evidence  to  establish  an  alibi,— that 
the  defendants  left  home  on  Saturday  evening, 
Iklarch  10th,  at  about  sundown,  and  went  to 
Robert  Haden's,  abont  eight  miles  distant, 
and  remained  there  all  night  The  defend^ 
ants  were  corroborated  by  both  Robert  Had- 
en  and  Anna  Haden  in  this  part  of  their  de- 
fense. The  defendants  claim,  as  disclosed  by 
the  record,  that  they  arrived  at  Robert  Haden's 
at  about  8  o'clock  on  the  night  of  the  alleged 
assault  and  in  this  they  are  corrotwrated  by 
Robert  Haden.  The  testimony  of  defendants 
and  Robert  Haden  is  that  they  went  to  bed 
at  about  9  o'clock  on  the  evening  in  ques- 
tion. Anna  Haden,  wife  of  Robert  Haden, 
was  absent  on  that  evening  until  about  10 
o'clock,  and  on  her  return  says  the  defendants 
were  there  and  in  bed.    Sbe  ww  tb«  face  ot 
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tbe  defendant  Dtmn,  and  recognized  talm;  saw 
Bome  one  In  bed  with  him.  On  the  next  morn- 
ing both  tbe  defendants  weie  there.  Defend- 
ants testify  they  wanted  to  be  nearo:  to  the 
connty  seat,  where  they  were  to  be  on  the 
Monday  following,  In  attendance  on  court, 
and  for  that  reason  had  gone  to  Baden's  the 
Saturday  evening  previous. 

The  testimony  of  liarcus  Crowder,  a  wit- 
ness offered  by  the  state,  and  who  accompa^ 
nled  Mrs.  Haden  home  on  the  evening  In 
qneation.  In  connection  with  the  testimony  of 
defendants  and  Anna  Haden,  Is  ratber  con- 
sistent with  the  testimony  of  the  defense. 
It  doe*  not  appear  from  the  testimony  of  Mar- 
cos Orowder,  viewing  It  In  the  light  of  all 
the  facts  and  dtcomstances  snrrotmdlng,  that 
it  proves  the  defendants  were  not  at  Haden's, 
as  claimed,  on  the  night  In  question.  His 
testimony  throws  but  little  light,  if  any,  upon 
tbe  question.  His  statement  of  defendants' 
coming  to  Haden's  house  on  Sunday  m<»nlng 
Is  absolutely  denied  by  defendants,  as  well 
as  i^  both  Bobert  and  Anna  Haden.  Testi- 
mony was  offered  in  rebuttal  which  Impeach- 
ed tbe  testlmooy  of  Robert  Haden.  Notwith- 
standing tbat  fact,  he  Is  corrobwated  by  de- 
fendants and  Anna  Haden,  and  she  was  not 
Impeached,  nor  were  the  defendants.  Marcus 
Crowder,  a  mere  boy,  as  disclosed  by  the  rec- 
ord, went  home  with  Mrs.  Haden  to  stay  all 
night,  and,  as  he  said,  retired  to  bed  a  few 
minutes  after  arriving  there,  and  did  not  see 
tbe  defendants.  In  connection  with  this,  the 
prosecution  attempted  to  sbow  tbat  the  de- 
fendant Bodgers  was  seen  at  home,  fixing 
his  fire,  about  12  o'clock  on  the  night  of  the. 
alleged  assault  The  proof  of  this  fact  is  un- 
satisfactory, as  disclosed  by  the  record.  Tbe 
son  of  Bodgers  also  says  his  father  was  not 
at  bome  on  the  night  in  question,  but  that  he 
went  away  at  about  sundown  that  evening, 
and  had  not  been  at  bome  up  to  the  timb  of 
the  trial,  having  been  arrested  and  held  in 
custody  before  arriving  home.  We  have  care- 
fully examined  this  case,  and  notwithstanding 
the  fact  that  It  Is  the  particular  province  of 
the  Jury  to  weigh  and  consider  the  evidence, 
and  judge,  from  the  appearance  of  the  wit- 
nesses on  the  stand,  their  apparent  honesty, 
intelligence,  and  candor,  what  weight  should 
be  given  to  their  testimony,  we  are  not  pre- 
pared to  hold,  from  the  character  of  the  evi- 
dence In  this  case  relied  upon  by  the  prose- 
cution, tbat  the  jury  were  warranted  in  find- 
ing the  defendants  guilty.  To  strip  this  case 
of  the  evidence  relating  to  footprints  or  tracks 
testified  to,  there  would  be  no  proof  against 
these  defendants  to  connection  with  this  charge. 
There  Js  no  evidence  that  either  of  them  had 
a  pistol  at  the  time  in  question  or  at  any 
other  time.  In  order  to  warrant  a  conviction 
for  crime  on  circumstantial  evidence,  the  cir- 
cumstances, taken  together,  should  be  of  a 
conclusive  nature  and  tendency,  leading  on 
tlie  whole  to  a  satisfactory  conclusion,  and 
producing  in  efFect  a  reasonable  and  moral  CM^ 
tainty  that  the  accused,  and  no  one  else,  com- 
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mitted  the  offense  charged.  Cailton  v.  Peo- 
ple. 150  m.  181,  87  N.  E.  244.  Applying  this 
rule  of  law  to  tbe  facts  in  this  case,  we  must 
hold  the  evidence  does  sustain  the  verdict 
found  by  the  jury.  Again,  it  is  the  invariable 
rule  of  law  that  to  warrant  a  conviction,  in  a 
case  of  this  character,  upon  circumstantial 
evidence  alone,  such  a  state  of  facts  and  dr- 
cnmstances  must  be  shown  as  is  consistent 
with  the  guilt  of  the  party  charged,  and  that 
they  cannot  upon  any  reasonable  theory  be 
true  and  tbe  party  charged  be  innocent  In 
this  case,  admitting  all  the  facts  proven 
against  the  accused  as  shown  in  and  by  this 
record,  the  entire  testimony  produced  against 
them  could  be  true,  and  yet  be  entirely  con- 
sistent with  their  Innocence.  According  to  the 
rules  of  law  hereinbefore  announced,  applica- 
ble to  this  character  of  cases,  this  judgment 
must  be  reversed. 

Tliere  are  other  objections  raised  upon  the 
Instructions  by  tbe  plaintiffs  In  error,  but  It  Is 
unnecessary  to  discuss  such  objections  at  this 
time.  The  judgment  of  the  circuit  court  is 
reversed  and  the  cause  remanded.  Beversed 
and  remanded. 

(157  111.  48S) 

WOLVBBTON  et  aL  v.  OEOROB  H.  TAY- 
LOR &  CO.  et  aLi 

(Supreme  Court  of  Illinois.     Oct  11,  1896.) 
CoBroBi.TiON — Actios    against    Dirbotohb— Ac 

COMMODATIOM  NOTBB— PaRTIKS— EqDITT 

— Amendment. 

1.  A  suit  to  enforce  the  personal  liability  of 
officers  of  a  corporation  for  coroorate  debts  wnich 
tbey  have  incurred  in  excess  of  the  statutory  lim- 
itation ma;  be  maintained  by  creditors  who  have 
not  reduced  their  claims  to  judgment  against  the 
corporation. 

2.  Where  two  parties  exchange  accommoda- 
tion notes  with  tbe  andenstanding  that  each  shall 
hold  tbe  other  harmless  for  notes  discounted  by 
him.  one  of  them  who  has  duly  paid  all  notes 
Kiven  him  by  tbe  other  has  a  eood  defense  on 
the  notes  Kiven  by  him,  ss  agamst  one  who  is 
not  an  innocent  holder  for  value. 

S.  One  who  is  not  the  beneficial  owner  of  a 
Inote  cannot  bring  suit  in  equity  in  his  own  name 
to  enforce  Its  payment 

4.  After  a  suit  has  been  pending  for  eight 
years  and  lias  been  appealed  twice,  it  is  not  an 
abuse  of  judicial  discretion  to  refuse  to  allow  a 
trial  amendment  malcing  a  new  complainant. 

Appeal  from  appellate  court.  First  district 
Bill  by  Jacob  Wolrerton  and  Ctiarles  A 
Clark  against  George  H.  Taylor,  William  H. 
Iiongley,  James  White,  and  tbe  corporation 
George  H.  Taylor  &  Co.  Defendants  obtain- 
ed a  decree,  which  was  affirmed  by  the  ap- 
pellate court  64  III.  App.  380.  Complain- 
ants appeal.    Affirmed. 

0.  H.  WlUett,  for  appellants.  Tenney,  Mc> 
Gonnell  &  Coffeen,  for  appellees. 

OARTEB,  J.  This  cause  was  before  us  at 
a  former  term,  and  It  is  reported  In  132  lU. 
197,  23  N.  B.  1007.  The  question  Involved  In 
that  appeal  arose  on  demurrer  to  the  bill,  and 

1  Beported  by  Ixmis  Boisttt,  Jr.,  Bsq.,  of  the 
Chicago  bar. 
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bad  relation  to  the  statute  of  limitations.  A 
statement  of  the  general  facts  as  alleged  in 
the  bill,  and  a  discussion  of  the  nature  of  the 
liability  of  directors  and  officers  who  assent 
to  the  creation  of  indebtedness  of  the  corpo- 
ration in  excess  of  the  amount  of  its  capital 
stock,  will  be  found  in  the  opinion  ih  tliat 
case.  It  was  there  held,  following  the  deci- 
sion in  Low  T.  Buchanai),  04  111.  76,  "that 
directors  and  officers  of  stock  corporations 
who  incur  liabilities  under  the  section  in 
question  become  bound  and  answerable,  not 
to  some  particular  creditor,  bat.  In  the  lan- 
guage of  the  act,  to  the  creditors;  that  is,  all 
the  creditors.  This  construction  puts  all  the 
creditors  upon  a  perfect  e^iuality,  and  Is  in 
conformity  with  the  express  words  of  the 
act"  It  was  also  then  held  that  "the  officers, 
if  liable  at  all,  are  liable  to  all  the  creditors 
of  the  corporation,— those  existing  prior  to 
the  contract  creating  the  excessive  indebted- 
ness, those  whose  debts  are  created  thereby, 
and  also  those  who  may  afterwards  become 
its  creditors."  When  the  case  went  back  to 
the  superior  court  the  complainants  amended 
their  bill  and  alleged  that  the  George  H. 
Taylor  Ck>mpany  was  insolvent  and  had 
ceased  to  do  business,  leaving  complainants' 
demands  nnpaid,  and  defendants  answered. 
The  court  dismissed  the  bill  because  it  ap- 
peared that  the  complainants  had  not  re- 
duced their  alleged  Indebtedness  to  Judgment 
against  the  corporation  in  a  court  of  law  be- 
fore filing  their  bill.  On  appeal  to  the  appel- 
late court  for  the  First  district  that  decree 
of  the  superior  court  was  reversed  and  the 
cause  remanded  (30  111.  App.  70),  where,  on  a 
a  full  hearing  of  the  cause,  the  bill  of  com- 
plainants was  dismissed  for  want  of  equity, 
which  last  decree  has  been  affirmed  by  the 
appellate  court  (54  111.  App.  380),  and  this 
appeal  Is  now  prosecuted  to  this  court  from 
the  Judgment  of  affirmance.  The  bill  was 
filed  in  1888.  The  case  has  been  in  the  ap- 
pellate court  three  times,  and  this  is  its  sec- 
ond appearance  in  this  court,  and  it  would 
seem  that  its  final  decision  should  not  much 
longer  be  postponed. 

The  first  question  raised  by  appellees  on 
this  appeal  is  that  the  Judgment  of  the  ap- 
pellate court  should  be  affirmed  because  the 
bQI  is  in  the  nature  of  a  creditors'  bill  to 
reach  equitable  assets,  and  cannot  be  main- 
tained because  the  alleged  indebtedness  had 
not  been  reduced  to  Judgment  before  the  bill 
was  filed.  This  question  was  not  raised  on 
the  demurrer  on  the  former  appeal  to  this 
court,  when  it  should  have  been.  If  the  de- 
fendants desired  to  avail  themselves  of  it, 
but  the  bill  was  held  sufficient,  and  the  Judg- 
ment of  affirmance  of  the  appellate  court  was 
reversed,  on  the  ground  then  urged,  that  the 
cause  of  action  was  not,  on  the  face  of  the 
bill,  barred  by  the  statute  of  limitations. 
But,  if  the  question  were  treated  as  now 
properly  before  us,  we  would  be  inclined  to 
the  opinion  that  no  Judgment  at  law  was 
necessary,  and  to  coincide  with  the  views  on 


that  question  expressed  by  Mr.  Justice  Mo- 
ran  in  the  opinion  of  the  appellate  court  on 
the  second  appeal  to  that  court,  reported  in 
43  111.  App.  424. 

Various  questions  are  raised  In  argument 
by  counsel,  but  we  think  the  Judgment 
should  be  affirmed  on  the  meritorious  ground 
that  the  evidence  does  not  sufficiently  show 
that  the  corporation  was  Indebted  to  the 
complainants  at  the  time  of  the  filing  of  the 
bill;  and  If  the  corporation  was  not  so  in- 
debted the  appellees,  as  officers,  could  not 
be  held  liable,  under  the  statute,  for  assent- 
ing to  the  creation  of  an  indebtedness  In 
excess  of  the  amount  of  the  capital  stock, 
on  a  bill  filed  by  parties  who  fail  to  show 
that  they  are  bona  fide  creditors- of  the  cor- 
poration. It  is  established  that  the  defend- 
ants Taylor  and  Longley,  as  officers  of  the- 
George  H.  Taylor  Company,  assented  to 
the  creation  of  an  Indebtedness  largely  in 
excess  of  the  capital  stock.  The  complain- 
ant Wolverton  seeks  to  recover  on  two  notes 
made  by  the  George  H.  Taylor  Company  to 
Lucius  Clark  &  Co.,  another  corporation,— 
one  for  1820.50,  dated  October  17,  1882,  due 
in  five  months,  and  one  for  $1,250,  dated  No- 
vember 11, 1882,  due  in  four  months.  These 
notes  had  been  indorsed  by  the  payee  to  and 
discounted  by  the  St  Joseph  County  Savings 
Bank,  of  South  Bend,  Ind.,  before  maturity, 
in  due  course  of  business,  which  bank  after- 
wards assigned  them  to  its  vice  president 
the  complainant  Wolverton,  for  collection 
merely.  The  complainant  Charles  A.  Clark 
seeks  to  recover  on  six  similar  notes,  given 
at  the  same  time  by  the  same  payor  to  the 
same  payee,  payable  at  or  about  the  same 
time  as  the  Wolverton  notes,  and  aggre- 
gating upward  of  $6,000  wlthodt  interest. 
These  notes  were  indorsed  in  blank  by  the 
corporation  Lucius  Clark  &  Co.,  the  payee, 
and  by  Lucius  Clark  personally,  and  sent 
to  Charles  A.  Clark,  or  to  the  Logansport  Pa- 
per Company  (it  is  not  very  clear  which), 
to  be  negotiated  and  discounted.  Charles  A. 
Clark  was  a  brother  of  Lucius  Clark,  and 
was  president  and  practically  the  owner  of 
the  Logansport  Paper  Company,  in  which 
company  Lucius  Clark  was  also  a  stock- 
holder. The  Logansport  Paper  Company,  by 
Charles  A.  Clark,  its  president  also  indoraed 
the  notes  In  blank  and  delivered  them  to  the 
Logansport  National  Bank,  and  remitted,  or 
else  Charles  A.  Clark  remitted,  the  proceeds, 
less  the  discount  of  8  per  cent,  to  Lucius 
Clark  &  Co.  It  is  practically  Impossible 
from  the  evidence  to  determine  when 
Charles  A.  Clark  was  acting  for  himself  in- 
dividually, and  when  for  and  on  behalf  of 
the  Logansport  Paper  Company,  of  which 
he  was  president;  but  we  are  satisfied  from 
the  evidence  that  he  praqtlcally  owned  and 
controlled  the  paper  company,  and  in  these 
transactions  their  interests  were  identical, 
and  that  he  is  not  equitably  entitled  to  any 
advantage  in  this  Suit  which  the  paper  com- 
pany could  not  claim.    Lucius  Clark  &  Go. 
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failed,  and  soon  after  the  Logansport  Paper 
Ck>mpany  also  failed,  and  these  failures  pre- 
cipitated the  failure  of  the  George  H.  Taylor 
Company.  Charles  A.  Clark  took  up,  as  he 
testlfled,  from  the  bank,  these  six  notes,  and 
gave  the  bank  his  own  notes  payable  in  five 
years,  upon  which,  although  overdue  tor 
several  years,  he  has  paid  only  $175.  The 
bank  redelivered  the  six  notes  sued  on  to 
him,  without  its  indorsement,  and  he  after- 
wards struck  ont  the  indorsement  of  the 
Iiogansport  Paper  Company  and  the  indi- 
vidual indorsement  of  Lucius  Clark  and  wrote 
overthe  blank  indorsement  of  Lucius  Claritft 
Co.  the  special  Indorsement,  "Pay  to  theorder 
of  Charles  A.  Clark."  When  the  eight  notes 
in  question  were  given  by  the  George  H. 
Taylor  Company  it  did  not  owe  the  payee, 
Lucius  Clark  &  Co.,  anything,  but  issued 
these  notes  with  a  large  amount  of  other 
notes,  aggregating  about  $80,000,  at  the  ur- 
gent request  of  the  payee,  as  an  accommoda- 
tion, and  took  in  return  the  paper,  some  of 
Lucius  Clark  &  Co.  and  some  of  the  Logans- 
port  Paper  Company,  of  the  same  aggregate 
amount.  It  was  understood  that  the  parties 
were  to  use  this  paper  in  discounts,  but 
each  was  to  take  care  of  and  pay  the  paper 
thus  received,  so  as  to  save  the  makers 
harmless.  The  George  H.  Taylor  Company, 
although  it  received  an  equal  amount  of  the 
paper  of  Lucius  Clark  &  Co.  and  of  the  Lo- 
gansport  Paper  Company,  with  that  issued 
to  Lucius  Clark  &  Co.,  and  discounted  It  In 
the  market,  afterwards  paid  and  took  up  all 
such  paper;  but  Lucius  Clark  &  Co.  failed 
to  perform  its  part  of  the  arrangement  in 
this  respect,  and  the  notes  In  suit  and  oth- 
ers were  left  outstanding,  as  before  stated. 
George  H.  Taylor  testified  tliat  Charles  A. 
Clark  was  present  when  the  arrangement 
was  made  to  issue  the  paper.  This,  how- 
ever, Clark  denied;  but  he  did  not  deny  the 
testimony  of  Taylor  that,  after  the  notes 
sued  on  by  him  had  been  discounted  at  the 
Logansport  ^National  Bank,  he  told  Taylor 
that  he  had  secured  their  payment  by  a 
mortgage  on  the  mill  of  the  Logansport  Pa- 
per Company,  and  that  the  George  H.  Tay- 
lor Company  would  never  be  called  on  to 
pay  tiiem,  and  that  after  he  took  up  the 
paper  he  frequently  saw  the  defendant  Tay- 
lor, and  had  money  in  his  hands  belongrlng 
to  Taylor,  but  never  mentioned  these  notes. 
or  his  claims  as  the  holder  of  them.  Nor 
did  be  deny  the  evidence  that  on  the  failure 
of  the  Logansport  Paper  Company  he  ac- 
quired its  mill  and  property.  He  gave  no  ac- 
count of  how  he  acquired  the  property,  nor 
of  any  proceedings  to .  foreclose  the  mort- 
gage, nor  of  any  proceeds  derived  from  the 
sale  of  the  property,  except  to  say  that  noth- 
ing was  realized  from  the  mortgage.  The 
defendant  Longley  testified  that  the  six 
notes  now  sought  to  be  collected  by  Clark 
were  issued  in  lieu  of  six  similar  notes  issued 
by  the  Logansport  Paper  Company,  which, 
after  being  discounted,  were  paid  and  taken 


up,  not  by  the  paper  company,  but  by  the 
George  H.  Taylor  Company.  It  is  plain, 
therefore,  that,  had  the  paper  company 
brought  this  bill,  the  George  H.  Taylor  Com- 
pany and  the  other  defendants,  its  officers, 
would  have  had  a  complete  defense.  For, 
while  we  think  the  evidence  shows  that  the 
paper  was  issued  as  mutual  accommodation 
paper,  still.  If  it  were  considered  that  one 
series  of  notes  was  given  in  excliange  and  as 
a  consideration  for  the  other,  they  would, 
as  between  the  parties,  have  been  a  good  oflC- 
set  for  each  other.  It  would  seem  clear  that 
the  George  H.  Taylor  Company  would  be  do 
more  bound  to  pay  its  notes  assigned  to  the 
Logansport  Paper  Company  than  that  com- 
pany would  to  pay  its  notes  assigned  to  the 
6e<wge  EL  Taylor  Company.  Moreover, 
wliUe  the  evidence  tends  strcmgly  to  show 
that  Charles  A.  Clark,  when  he  took  up 
these  notes  from  the  bajik,  was  acting  for  or 
in  the  Interest  of  the  paper  company.  It  also 
tends  to  show  that  he  was  then  carrying  out 
the  original  arrangement;  that  is,  to  take 
care  of  the  accommodation  paper  received 
by  him  or  Us  company,  so  as  to  hold  the 
maker  harmless.  When  he  took  this  pai>er 
up  from  the  bank  he  knew,  we  think  the 
evidence  shows,  that  the  George  H.  Taylor 
Company  had  received  an  equal  amount  of 
paper  of  his  company,  which  It  (the  Taylor 
Company)  was  bound  also  to  protect;  and 
his  acts  and  statement  at  the  time,  and  for 
some  considerable  time  thereafter,  lead  to 
the  conclusion  that  he  did  not  understand 
that  he  was  acquiring  individually,  by  pur- 
chase, negotiable  pap^  from  an  innocent 
holder  for  value,  and  would  thereby  be  en- 
abled to  stand  in  the  shoes  of  such  holder 
and  enforce  the  collection  of  the  paper 
against  the  maker,  but  rather  tliat  he  was 
taking  care  of,  paying,  or  "taking  up,"  to 
use  his  expression,  paper  which  he  was  In 
duty  bound  to  take  up.  There  is  no  allega- 
tion in  the  bill  that  the  bank  acquired  this 
paper  as  an  innocent  holder  for  value,  and 
had  assigned  the  same  to  Clark,  so  as  to  en- 
able Clark  to  claim  the  benefit  of  the  bank's 
position;  and,  even  if  there  had  been,  we  do 
not  think  the  bill  would  have  been  sustained 
by  the  proof,  as  before  shown.  At  any 
rate,  we  are  not  disposed  to  disturb  the  find- 
ings of  the  superior  and  appellate  courts, 
where,  as  here,  much  of  the  testimony  was 
heard  in  open  court,  and  U  sufficient  to  sup- 
port the  decree  rendered.  We  forbear  any 
discussion  of  ^e  question  raised  in  the  argu- 
ment as  to  whether  or  not  the  statutory  lia- 
bility of  the  defendant  ofllcers  sought  to  be 
enforced  would  pass  with  the  indebtedness 
by  assignment,  so  as  to  enable  the  assignee 
to  enforce  the  same,  as  being  unnecessary 
to  the  decision  of  the  case. 

As  to  the  two  notes  assigned  to  Wolver- 
ton,  it  was  proved  and  not  disputed  that 
Wolverton  bad  no  Interest  in  them.  They 
still  belonged  at  the  time  of  the  filing  of  the 
bill  and  of  the  hearing  to  the  St,  Joseph 
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County' Savings  Bank.  The  bank  assigned 
them  to  Wolverton  as  a  mere  matter  of  con- 
venience, for  collection.  Jnst  before  tbe  filing 
of  tlie  bill  complainants'  solicitor  struck  out 
the  indorsement  to  the  bank  and  from  the 
bank  to  Wolverton,  and  made  the  indorse- 
ment of  Lncius  Clark  &  Co.  one  direct  to 
Wolverton.  The  bank  had  taken  security 
from  Lucius  Clark  &  Co.  for  these  notes  and 
others,  by  way  of  a  chattel  mortgage  on 
some  of  that  company's  personal  property. 
This  mortgage,  V7lth  others  securing  other 
creditors,  was  turned  over  to  Wolverton  as 
trustee,  who  took  possession  of  the  property, 
sold  it,  and  distributed  the  proceeds.  The 
pro  rata  amount  to  be  applied  on  the  indebt- 
edness secured  by  the  chattel  mortgage, 
which  included  the  two  notes  sued  on  by 
Wolverton,  was  $5,421.03,  a  ratable  propor- 
tion of  which,  it  would  serai,  should  have 
been  applied  in  part  payibent  of  these  two 
notes.  But  by  direction  of  Lucius  Clark  no 
part  of  the  proceeds  was  so  applied.  As 
Wolverton  Was  a  mere  nominal  holder  of  the 
notes,  halvng  no  beneficial  Interest  In  them, 
but  all  such  Interest  being  in  the  St  Joseph 
'County  Savings  Bank,  the  bank,  and  not 
Wolverton,  was  the  proper  party  to  file  the 
bill.  It  is-  a  well-recognized  rule  that  in 
equity  the  party  having  the  beneficial  inter- 
est in  tbe  subject-matter  of  the  suit  must 
sue  in  his  own  name.  Smith  v.  Brittenham, 
109  IlL  540;  1  Danlell,  Ch.  Frac.  U  192,  197, 
note  7;  Rogers  v.  Insurance  Co.,  6  Paige, 
585;  Field  v.  Maghee,  5  Paige,  539;  Chis- 
holm  T.  UcDonald,  30  111.  App.  176,  180; 
Oakey  t.  Bend,  3  Edw.  Ch.  482. 

About  10  days  after  this  cause  had  been 
Anally  heard  on  its  remandment  by  the  ap- 
pellate court  on  the  second  appeal,  and 
while  the  chancellor  held  the  same  under  ad- 
visement, the  complainant  Wolverton  pre- 
sented his  sworn  petition  asking  leave  to 
amend  the  bill  of  complaint  by  setting  out 
the  Indorsements  to  and  discount  of  the 
notes  by  the  St.  Joseph  County  Savings 
Bank  before  maturity,  and  the  assignment 
to  Wolverton  for  the  purpose  of  obtaining 
■Judgment,  and,  while  protesting  that  the 
suit  might  be  maintained  in  the  name  of 
Wolverton,  asking  that  the  savings  bank  be 
made  a  party  complainant.  A  similar  peti- 
tion was  presented  by  Charles  A.  Clark  for 
leave  to  amend  the  bill  by  alleging  the  facts 
of  the  discounting  of  the  six  notes  by  tbe 
Logansport  National  Bank,  and  to  restore 
the  Indorsements  on  the  note?  as  they  stood 
before  they  were  stricken  out.  These  peti- 
tions were  denied,  and  this  action  of  the 
trial  court  is  assigned  for  error.  As  to  the 
amendment  offered  by  Clark,  it  would  not, 
as  we  have  seen,  have  enabled  him  to  main- 
tain the  bill.  In  view  of  the  evidence.  But  it 
is-  not  so  clear  that  the  St  Joseph  County 
Savings  Bank  would  not  have  been  entitled 
to  irecover,  had  it  been  a  complainant  in  the 
bill,  the  balance,  if  any,  due  on  the  notes 
after  dedacting  so  much  of  the  proceeds  of 


tbe  sale  of  the  mortgaged  property  as  should 
have  been  applied  on  the  two  notes.  Even  U 
there  was  no  indebtedness  of  the  George  H. 
Taylor  Company  to  Lucius  Clark  &  Co.,  by 
virtue  of  the  notes  in  question  being  treated 
as  accommodation  paper,  still,  when  they 
passed  to  the  savings  bank  in  due  course  of 
business,  for  value,  the  Taylor  Company  be- 
came indebted  to  the  bank,  and  that  indebt- 
edness being  in  excess  of  the  amount  of  the 
maker's  capital  stock,  and  it  having  been  as- 
sented to  by  the  defendant's  ofllcers,  they 
would,  under  the  statute,  have  become  lia- 
ble, unless  some  other  sufficient  defense  was 
shown.  Ordinarily  such  amendments  wlD 
be  allowed  at  the  hearing  and  before  the 
final  decree,  when  the  court  can  see  t&ey 
are  in  the  furtherance  of  Justice  and  the  op- 
posite party  will  not  be  prejudiced  thereby. 
But  it  is  a  matter  resting  on  the  sound  dis- 
cretion of  the  chancellor  in  the  tritd  court, 
and  his  decision  will  not  be  reviewed  by  this 
court  unless  there  has  been  an  abuse  of  that 
discretion.  Hewitt  t.  Dement  57  111.  500; 
Hoyt  V.  Tuxbury,  70  111.  831;  Booth  v.  Wi- 
ley, 102  111.  84,  and  cases  cited;  2  Ehc.  Fl 
&  Prac.  463.  Tbe  bill  has  been  amended 
'Several  times  in  the  eight  years  in  which  it 
was  under  review  in  the  trial  court  and  on 
appeal,  and  it  would  require  a  clear  showing 
of  an  abuse  of  discretion  in  such  a  case  be- 
fore this  court  would  be  authorized  to  set 
aside  the  decree  because  of  the  refusal  of 
the  trial  court  to  i>ermlt  the  amendment 
asked  to  be  made  after  the  final  hearing.  It 
doubtless  appeared  to  the  trial  court  that 
Such  an  amendment  of  the  bill  would  have 
required  an  amended  answer  and  a  further 
trial  upon  the  new  phase  of  the  case  which 
might  then  have  been  presented.  As  the 
bill  stood  at  the  trial  it  alleged  the  assign- 
ment of  the  two  notes  by  the  payee,  Lucius 
Clark  &  Ca,  to  Wolverton.  The  answer  de- 
nied that  the  George  H.  Taylor  Company 
was  BO  indebted,  and  denied  that  Wolverton 
was  an  innocent  holder  for  value  of  tbe  pa- 
per, before  maturity.  When  this  answer 
came  In  the  complainants  might  have  then 
amended  their  bill,  if  they  wished  to  do  so 
at  all.  The  liability  to  Wolverton  was  de- 
nied, and  they  were  charged  -'with  knowl- 
edge of  the  rule  in  equity  that  the  beneficial 
owner  must  sue.  They  were  then  in  posses- 
sion of  all  the  facts.  Wolverton  had  been 
put  forward  by  the  savings  bank  as  Its 
agent  to  bring  suit,  and  it  is  now  in  no  posi- 
tion to  Insist  that  its  rights  are  cut  off^  ex- 
cept by  its  own  negligence.  We  think  the 
case  should  be  distinguished  from  Thomas 
V.  Adams,  30  111.  37;  Marsh  v.  Green,  79  111. 
385;  Howell  T.  City  of  Peoria,  00  111.  104; 
Shannaban  y.  Stevens,  139  111.  428,  28  N.  B. 
804.  It  was  said  by  Mr.  Justice  Harlan  In 
Hardin  v.  Boyd,  113  V.  S.  761,  5  Sup.  Ct. 
771,  that  "great  caution  should  be  exercised 
where  the  application  comes  after  the  liti- 
gation has  continued  for  some  time,  or  when 
the  granting  of  it  would  cause  serious  in- 
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convenience  or  expense  to  the  opposite  par- 
ty." Richmond  v.  Irons,  121  U.  8.  47,  7  Sup. 
Ct  788.  In  March  t.  Mayers,  86  UI.  177,  Mr. 
JOBtice  Breese  said:  "We  beliere  it  to  be  a 
mle  in  chancery,  when  a  demurrer  going  to 
the  merits  of  the  whole  bUI  is  sustained  for 
want  of  equity,  tt  Is  not  the  practice  to  al- 
low amendments  so  as  to  make  a  new  case, 
with  new  parties.'!  That  the  trial  court,  in 
its  discretion,  might  have  allowed  the 
amendment,  on  just  and  reasonable  terms, 
without  error,  'cannot  be  denied,  but  it  was 
not  error  to  refuse  it.  The  judgment  of  the 
appella;te  court  will  be  affirmed.  Judgment 
affirmed. 

(158  III.  S21) 

CHICAGO  &  A.  B.  00.  v.  LOGUB.! 
(Bapreme  Court  of  UUnois.    Nov.  4,  1885.) 

PAIUCKT   ASD   ChII.I>— COmBUOTOBT    NsOLIQEirCB 

— Railboad  Comfahibs— Tbial. 

1.  In  an  action  against  a  ralboad  compaDy 
for  causing  the  death  of  a  child  21  months  old, 
the  evidence  showed  that  the  child  and  its  par- 
ents lived  in  the  station  adjoining  the  track;  that 
at  the  time  of  the  accident  the  father  was  away 
from  the  station,  attending  to  hia'  boldness:  that 
the  mother  left  the  child  in  one  room  of  the  sta- 
tion, while  she  went  into  another  room  to  attend 
to  another  diild.  Who  was  ill;  and  that  dnilng 
that  time  the  child  went  oat  nppn  the  track,  and 
was  killed  by  a  passing  train.  Held,  tint  the  par- 
ents were  not,  as  matter  of  law,  guilty  of  contrib- 
ntory  negligence.     58  111.  App.  142,  affirmed. 

2.  It  is  proper  to  instmct  the  jury  as  to  the 
company's  doty  to  give  signals  of  an  a^reaclilng 
train,  since  such  signals  might  attract  the  atten- 
tion of  the  parents,  if  not  of  the  child. 

8.  Permitting  trial  amendments  to  the  dec- 
laration withoQt  terms  ia  not  an  abase  of  Judicial 
discretion,  when  snch  amendments  do  not  ma- 
terially affect  the  defense  of  the  case  on  its  mer- 
its. 

4.  Where  a  role  of  a  lailroad  company  is 
competent  evidence,  as  being  pertinent  to  the  is- 
sues in  the  case,  permitting  the  role  to  be  read 
to  the  Jury  by  a  witness,  instead  of  offering  the 
printed  role  in  evidence,  is  not  error  in  the  ab- 
sence of  objection  at  the  time. 

Appeal  from  circuit  court,  Madison  county; 
George  W.  Wall,  Judge. 

Action  on  the  case  by  Hattle  Logne,  admin- 
istratrix of  the  estate  of  Walter  Logne,  de- 
ceased, against  the  Chicago  &  Alton  Rail- 
road Company.  PlalntlfT  obtained  Judg- 
ment, which  was  affirmed  by  the  appellate 
court  68  111.  App.  142.  Defendant  appeals. 
AiBrmed. 

This  Is  an  action  on  the  case,  brought 
originally  by  the  father,  as  administrator  of 
his  deceased  child,  who  was  run  over  and 
killed  by  a  train  on  appellant's  road  when 
he  was  about  21  months  old.  At  a  subse- 
quent trial  of  the  case  the  declaration  was 
amended  by  making  appellee,  administratrix 
of  the  deceased  child,  plaintiff.  Instead  of  her 
husband.  The  husband  of  appellee  was  sta- 
tioned at  Edwardsvllle  crossing,  a  station  on 
that  road,  and  occupied  as  a  residence  a  part 
of  the  depot  building,  which  is  situated  be- 

_  1  Reported  by  Louis  Boisot,  Jr^  Bsq.,  of  the 
Chicago  bar. 


tween  the  tracks  of  appellant  and  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  I.<ouls  Rail- 
i-oad.  On  each  side  of  the  building  was  a 
platform  extending  to  the  respective  roads. 
Just  north  of  these  platforms  was  a  public 
road.  Tlie  husband  of  appellee,  with  his 
family,  had  lived  there  for  three  years,  his 
family  consisting  of  his  wife,  a  child  about 
three  years  old,  at  the  time  sick  with  scarlet 
fever,  and  the  child  that  was  killed!.  The 
train  from  Chicago  to  St  Louis  had  been 
running  on  the  same  time  for  years,  and, 
if  on  time,  passed  the  station  about  ^:40  ]^. 
m.,  generally  running  at  the  rate  of  about 
45  miles  per  hour,  and  did  not  stop  at  ESd- 
wnrdsvlUe  station,  unless  signaled  to  do  ao 
by  the  dropping  of  a  green  ball,  aa  a  slgn&l 
to  receive '  orders.  .  The  husband  of  appellee 
was  a  telegraph  operator  at  that  place,  and 
on  the  day  the  child  was  killed  was  relieved 
by  the  night  operator  about  6:30  p.  m.,  and 
knew  about  the  time  the  train  would  come 
along.  He  went  from  the  depot  to  a  stable 
about  40  feet  from  the  platform,  to  get  ready 
a  horse  and  buggy  to  drive  out  to  deliver  a 
message  some  distance  from  the  stetlon, 
and,  while  so  doing,  the  mother  engaged 
with  the  sick  child,  the  boy  aged  21  months 
left  the  house,  unobserved  by  its'  mother, 
and  sat  down  on  the  railroad  track,  about  8 
or  10  feet  from  the  highway  crossing,  with 
his  back  to  the  train,  which  came  along 
about  on  its  usual  time,  and  running  at  its 
usual  speed.  There  is  conflict  in  the  evi- 
dence as  to  whether  signals  were  given,  by 
the  ringing  of  the  bell  and  sounding  of  the 
whistle,  as  the  train  approached  the  high- 
way crossing.  The  mother  missed  the  child, 
ran  to  the  platform,  and  saw  the  approach- 
ing train,  and  the  child  sitting  on  the  track, 
called  the  husband,  and  ran  up  tbe  platform 
towards  the  child,  waving  her  bands.'  The 
engineer  and  fireman  saw  her,  and  about 
the  same  time  saw  something  on  the  track, 
but  could  not  distinguish  what  it  was.  It 
the  engineer,  upon  seeing  the  object  on  the 
track,  had  obtained  control  of  his  engine,  or 
applied  the  brakes,  he  could  have  either 
checked  the  train  In  time  to  have  prevented 
the  accident  or  have  given  the  mother  time 
to  have  saved  the  child.  As  soon,  however, 
a»  it  was  possible  tor  him  to  distinguish  thb 
object  as  a  child,  the  engineer  did  ail  within 
his  power  to  stop  tbe  train,  but  It  was  im- 
possible to  do  80,  and  the  train  struck  the 
mother,  slightly  Injuring  her,  and  killed  the 
child.  On  the  first  trial  of  this  case  it  was 
not  averred  that  a  child  born  about  six 
weeks  after  the  accident  occurred  was  of 
next  of  kin,  and  for  that  reas<m  a  judgment 
rendered  by  the  trial  court  was  reversed  by 
the  appelliite  court,'  and  the  cause  remanded. 
Subsequently  the  declaration  was  amended. 
In  conformity  'with  the  views  expressed  In 
tbe  opinion  of  the  appellate  court  and  also, 
during  the  second  trial  of  the  case,  an  amend- 
ment was  permitted  by  the  trial  court,  mak- 
liig  appellee,  administratrix  of  the  deceased 


Digitized  by 


Google 


54 


NOBTHBASTERN  RBPOBTER,  VoL  42. 


on. 


child,  plaintiff,  lastead  of  her  husband.  The 
Jury  returned  a  verdict  for  plalntifC  of  $1,500, 
motion  for  a  new  trial  was  oTermled,  and 
Judgment  entered  on  the  verdict.  This  judg- 
ment on  appeal  was  by  the  appellate  court 
afBrmed,  to  reverse  which  this  appeal  is 
prosecuted. 

Wise  &  McNuIty,  for  appellant  Travous 
&  Wamock,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts).  At 
the  close  of  plaintiff's  testimony  an  instruc- 
tion was  aslced  that  the  Jury  should  find  for 
the  defendant,  which  the  court  refused  to 
give,  and  to  which  exception  was  taken. 
'A  simiLv  Instruction  was  asked  at  the  close 
of  defendant's  testimony,  and  which  was 
also  refused  by  the  trial  court  It  Is  urged 
that  a  consideration  of  the  refusal  to  give 
this  instruction  presents  to  this  covrt  the 
I  question  as  to  whether  there  is  evidence  in 
the  record  proving  the  negligence  charged 
In  the  declaration,  or  whether  the  parents 
of  the  child  killed  were  guilty  of  such  con- 
tributory negligence  as  would  prevent  a  re- 
covery. These  questions  are  those  of  fact 
and  are  settled  by  the  Judgment  of  the  cir- 
cuit and  appellate  courts.  This  court  has 
heretofore  held,  in  a  long  line  of  authorities, 
that  the  consideration  of  the  refusal  of  the 
trial  court  to  give  an  instruction  of  this 
character  only  brings  before  the  court  the 
iqucstlon  as  to  whether  there  was  evidence 
of  the  plaintiff  tending  to  establish  the  facts 
alleged  in  the  declaration,  and  whether  all 
the  evidence  In  the  case,  with  all  the  legiti- 
mate and  natural  Inferences  which  the  Jury 
can  Justifiably  draw  therefrom,  is  wholly  In- 
Buflicient  if  credited,  to  sustain  a  verdict 
for  the  plaintiff.  Railway  Co.  v.  Richards, 
152  IlL  59,  38  N.  B.  773. 

It  Is  said  that  the  negligence  of  the  par- 
ents contributed  to  the  death  of  the  child  in 
the  case.  The  rule  is  well  settled  in  this 
state  that  in  an  action  brought  by  the  par- 
ents or  personal  representative,  the  negli- 
gence of  the  parent  of  a  child  of  tender  years, 
which  contributes  to  an  Injury  resulting,  is 
imputable  to  the  child,  and,  if  established, 
will  prevent  a  recovery;  and  this  is  especially 
true  where  the  parent  Is  present  with  the 
child  at  the  time  of  the  injury,  and  the  neg- 
ligence consists  of  some  act  or  omission  on 
the  part  of  the  parent  Railroad  Co.  v.  Strat- 
ton,  78  111.  01;  Railway  Co.  v.  Orable,  88 
lU.  441;  RaUway  Co.  v.  WUcoz,  138  111.  370. 
27  N.  E.  899.  The  question  as  to  the  con- 
tributory negligence  of  the  parent,  however, 
is  as  much  one  of  fact  as  though  the  injury 
had  been  to  the  aduU,  and  he  was  the  plain- 
tiff in  the  suit  The  Judgments  of  the  trial  and 
api»ellate  courts  are  conclusive  as  to  whether 
there  was  negligence  on  the  part  of  the  de- 
fendant, and  contributory  negligence  on  the 
part  of  the  parents  of  a  child  of  tender  years. 
In  all  cases  where  the  negligence  Is  a  ques- 
tion of  fact,  and  not  of  law.    It  is  only  the 


province  of  tfala  court,  then,  to  detMmine 
whether  or  not  there  was  evidence  ten(Ung 
to  show  neglig«ice  on  the  part  of  the  de- 
fendant and  due  care  and  caution  on  the 
part  of  the  parents  of  the  child.  A  court 
would  have  no  hesitancy  In  saying  that  it 
was  negligence  per  se  for  a  person  of  mature 
years  to  sit  on  a  railroad  track  In  front  of 
a  rapidly  approaching  train,  but  no  such 
negligence  could  be  imputed  to  a  child  of 
only  21  months  of  age.  It  is  a  disputed  and 
contested  question  as  to  whether,  immediate- 
ly preceding  the  accident  the  engineer  of 
appellant  was  giving  proper  attention  to  the 
control  and  management  of  his  engine^ 
whether  the  propw  signals  W£re  given  at 
the  crossing,  and,  if  such  signals  were  given, 
whether  the  life  of  the  child  could  have  been 
saved.  It  Is  not  necessary  to  enter  Into  a 
full  discussion  of  the  evidence  in  the  case 
on  those  questt<«s.  It  Is  sufficient  to  say 
that  a  careful  examination  of  the  record 
shows  that  there  was  such  evidence  tending 
to  show  these  facts  that  It  should  have  been 
submitted  to  the  Jury  for  their  finding,  and 
it  was  not  error  for  the  trial  court  to  re- 
fuse to  give  the  instruction  asked  at  the  close 
of  plaintiff's  testimony. 

On  the  question  of  contributory  negligence 
of  the  parents,  it  appears  that  the  mother 
left  the  child  in  the  kitchen  of  the  house  for 
a  period  of  two,  or,  perhaps,  three^  minutes, 
while  she  passed  Into  an  adjoining  room,  to 
give  attention  to  another  child.  While  thus 
engaged,  for  this  short  time,  the  child  wan- 
dered from  the  room,  and  sat  down  on  the 
track.  The  mother  at  once  started  in  search, 
but  discovered  It  too  late  to  save  Its  life. 

In  City  of  Chicago  v.  Heslng,  83  lU.  204, 
which  was  a  case  where  a  child  less  than 
four  years  old  wandered  from  the  house  of 
Its  parents,  and  came  to  its  death  by  drown- 
ing in  a  ditch  filled  with  water  Immediately 
in  front  of  the  parents'  residence,  this  court 
said:  "No  negligence  is  imputable  either  to 
the  deceased  or  his  parents.  The  child  was 
too  young  to  observe  any  care  for  its  per- 
sonal safety,  and  Its  parents  omitted  no  rea- 
sonable care  for  Its  protection.  The  parents 
of  the  child  are  laboring  people,  and  had  to 
be  constantly  employed.  When  the  accident 
occurred,  the  father  was  at  work  In  a  lum- 
ber yard  not  far  distant,  and  the  mother  was 
engaged  in  her  usual  domestic  affairs.  The 
law  has  not  required  that  persons  In  their 
station  In  life  shall  keep  a  constant  watch 
over  their  children,  nor  can  the  want  of  such 
care  be  hnputed  to  them  as  negligent  con- 
duct The  former  decisions  of  this  court 
are  conclusive  on  this  branch  of  the  case. 
City  of  Chicago  v.  Major,  18  111.  349;  RaU- 
way Co.  V.  Gregory,  5S  111.  226."  By  the  ap- 
plication of  this  principle,  which  Is  sustained 
by  other  cases  in  this  court  it  could  not  be 
said,  as  a  question  of  law,  that  under  the 
facts  shown  in  this  record,  the  parents  were 
guilty  of  contributory  negligence.  The  ques- 
tion was  onie  of  fact  for  the  Jury,  and  has 
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been  settled  by  the  Judgment  of  the  appelate 
court 

It  iB  argued  there  waa  error  In  giving  the 
fifteenth  Inatmctlon  for  plaintiff,  which  was: 
"The  court  Instructs  the  Jury  that  by  the 
laws  of  this  state  every  railroad  company  Is 
required  to  have  a  bell  of  at  least  thirty 
pounds  weight  and  a  steam  whistle  placed 
and  kept  on  each  locomotive  engine,  and  to. 
cause  the  same  the  bell  to  be  rung  or  the 
whistle  to  be  sounded,  by  the  engineer  or 
fireman  at  the  distance  of  at  least  eighty 
tods  from  the  place  where  the  railroad  cross- 
es any  public  highway,  and  shall  keep  the 
same  ringing  or  whlstUng  until  such  high- 
way is  reached.  And  In  this  case,  if  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant's servants  in  charge  of  the  engine 
in  question  omitted  to  ring  a  bell  and  to 
sound  a  whistle,  as  required  by  law,  until 
the  highway  crossing  at  which  said  child 
was  killed  was  reached.  If  the  Jury  believe 
from  the  evidence  said  child  was  killed  at  a 
highway  crossing,  as  alleged,  such  omission 
-constitutes  a  prima  facie  case  of  negligence 
-on  the  part  of  the  defendant;  and  If  the 
Jniy  farther  believe  from  the  evidence  that 
Buch  negligence  was  the  proximate  cause  of 
the  injury  complained  of,  and  that  the  par- 
>ents  of  said  child  were  at  the  time  exercising 
such  care  and  oversight  over  his  person  as 
-ordinarily  careful  and  Judicious  persons 
would  have  exercised  under  like  circum- 
stances, and  that  said  child,  being  on  said 
highway,  was  run  over  and  killed,  as  char- 
ged In  the  declaration,  in  consequence  of  the 
failure  to  so  ring  the  bell  or  sound  the  whis 
tie,  then  the  Jury  should  find  a  verdict  for 
the  plalnUff." 

The  contention  is  that  a  child  of  tender 
^ears,  as  In  this  case,  could  not  exercise  dis- 
cretion or  Intelligence  in  caring  for  Itself,  and 
the  giving  of  the  signals  could  not  bave  af- 
fected the  question  of  the  injury,  as  doing 
«o  would  not  have  caused  the  child  to  have 
exercised  care  for  its  own  safety.  It  was  req- 
uisite the  parents  should  exercise  reasonable 
■etkie  and  caution  in  caring  for  the  child,  and 
the  giving  the  signals  required  by  the  stat- 
■nte  may  have  caused  a  greater  degree  of 
watchfulness  at  the  particular  time  ot  the 
Injury,  and  tended  to  call  their  attention  to 
the  approaching  train.  It  Is  not  alone  a 
^■question  whether  the  child  could  have  ap- 
'preclated  or  known  of  the  danger  from  the 
approach  of  the  train,  but  whether,  by  giv- 
ing the  signals,  the  injury  might  have  been 
.avoided  by  increased  vigilance  of  the  par- 
ents, and  they  vrould  thereby  have  been  able 
to  prevent  the  accident  by  rescuing  the  child. 
Under  the  particular  facts  of  the  case,  we 
.are  of  opinion  it  was  not  error  to  give  this 
instruction. 

It  Is  assigned  as  error  that  the  trial  court 

permitted  certain  (kmendments  to  plaintiff's 

declaration  wltbont  imposing  terms.     At  a 

.  former  trial  a  child  bora  to  appellee  a  few 

-weeks  after  the  accident. was  not  mentioned' 


in  the  declaration  as  one  of  the  heirs  of  the 
deceased  child,  and  for  that  reason  a  Judg- 
ment rendered  was  reversed  by  the  appellate 
court  t)n  a  remanding  of  the  case,  the  cir- 
cuit couit  permitted  the  declaration  to  be 
amended  in  conformity  with  the  views  ex- 
pressed by  the  appellate  court  Minor  amend- 
ments were  also  allowed,  alleging  that  the 
child  was  sitting,,  and  not  standing,  on  the 
track,  and  was  upon,  rather  than  crossing 
over.  During  the  trial,  also,  an  amendment 
was  permitted,  substituting  the  child's  moth- 
er as  plaintiff,  Instead  of  the  fiither.  None  of 
these  amendments  materially  affected  the  de- 
fense of  the  case  on  its  true  merits.  The 
permitting  of  amendments  to  the  various 
pleadings  in  the  case,  and  the  question  as  to 
whether  terms  shall  be  Imposed  therefor,  are 
matters  within  the  sound  Judicial  discretion 
of  the  trial  court,  and,  unless  it  shall  appear 
to  this  court  that  there  has  been  an  abuse 
of  such  discretion,  it  will  not  be  considered 
reversible  error.  We  are  not  disposed  to  say 
there  was  such  abuse  in  this  case. 

Thirteen  Instructions  were  asked  by  de- 
fendant below,  of  which  nine  were  given, 
after  some  slight  modification  of  four  by 
the  court  The  modifications  were  so  clearly 
proper  it  Is  not  necessary  to  discuss  them. 
The  nine  instructions  given  fairly  stated  the 
law  applicable  to  the  case  in  every  phase 
as  presented  to  the  Jury.  No  good  purpose  is 
to  be  served  by  entering  into  a  discussion  of 
the  four  Instructions  refused.  They  were 
Improper  as  asked,  and,  to  the  extent  that 
part  of  an  Instruction  was  proper,  the  ground 
is  fully  covered  in  the  instructions  given. 

One  of  the  rules  of  appellant  company  was 
permitted  to  go  in  evidence  to  the  Jury.  The 
rule  was  pertinent  to  the  Issues,  and  was 
competent 'evidence.  Kail  way  Co.  v.  Ward, 
135  III.  611,  26  N.  E.  620.  The  court  per- 
mitted it  to  be  read  by  the  witness,  Instead 
of  offering  the  printed  ml&  It  is  not  in- 
sisted that  it  was  Incorrectly  read,  or  that 
any  Injury  resulted  to  appellant's  case  there- 
by. No  specific  objection  was  made  at  the 
time  by  appellant,  so  that,  if  error  exist- 
ed, it  might  be  removed  by  the  court.  We 
have  frequently  held  that  this  must  be  done 
before  this  court  win  consider  the  admis- 
sion of  such  evidence  as  error.  The  ques- 
tions of  fact  are  settled  by  the  Judgment  of 
the  appellate  court  We  find  no  errors  of 
law  in  the  record,  and  therefore  the  Judgment 
of  the  appellate  court  Is  affirmed.   Affirmed. 


(1E7  111.  593) 

WEST  CHICAGO  ST.  RT.  CO.  v.  LTON.i 
(Supreme  Court  of  Illinois.    Oct  11,  1885.) 
AppBiXr-RsviBw— Co:<n.iCTiNa  Evisbncb. 
A  Judgment  for  plaintiff,  whidi  has  been 
affirmed  by  the  appellate  court  will  not  be  re- 
versed by  the  supreme  court  as  not  sustained 
by  the  evidence,  where  the- testimony  of  plaintiff 

1. Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chlcaxo  bar. 
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teada  to  sxMtain  the  Jadgment,  thong^  there  is 
other  testimony  tending  to  discredit  that  of  the 
plaintiff. 

Appeal  from  appellate  court,  First  district. 

Action  on  the  case  by  Charles  B.  P.  Lyon 
against  the  West  Chicago  Street-Ballway 
Company.  FlalntUt  obtained  judgment, 
which  was  affirmed  by  the  appellate  cpurt. 
S7  IlL  App.  536.  Defendant  appeals.  Af- 
firmed. 

B.  Jamleson,  for  awellant  B.  D.  Owen, 
for  appellee. 

WILKIN,  3.  This  was  an  action  on  the 
case  by  appellee  against  appellant  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  reason  of  the  negligence 
of  the  defendant,  begun  in  the  circuit  court 
of  Cook  county.  He  recovered  a  judgment 
for  $3,000  and  costs  of  snlt,  which,  on  ap- 
peal, has  been  affirmed  by  the  appellate  court 
of  the  First  district 

The  only  point  made  In  this  court  Is;  "The 
court  should  have  instructed  tiie  jury,  as  re- 
quested, to  find  the  defendant  not  guilty." 
It  is  conceded,  as  it  must  be,  in  view  of  the 
long  line  of  our  dedsioos,  that  the  only  ques- 
tion thus  raised  Is  whether  there  is  any  evi- 
dence, with  aU  its  Inferences,  fairly  tendiuf; 
to  sustain  the  verdict  and  judgment  below. 
Car  Co.  V.  Laack.  143  IlL  251,  32  N.  B.  286, 
and  cases  there  dted.  It  is  not  denied  in 
this  case  that  the  evidence  of  the.  plaintUT, 
testifying  in  his  own  behalf,  so  tends,  and 
prima  fade  sustains  the  allegations  of  his 
declaration.  But  it  is  Insisted  that,  in  the 
light  of  the  other  testimony  introduced  upon 
the  trial,  and  the  drcumstances  surrounding 
the  case,  his  testimony  is  entitled  to  no  cred- 
it. That,  however,  was  a  questlcm  for  the  ju- 
ry, and  not  for  the  court  As  was  said  in  the 
case  above  dted:  "The  weight  and  degree  of 
credit  to  be  given  to  evidence  fall  within  the 
province  of  the  jury,  and  when  their  finding 
of  fact  has  been  approved  by  the  trial  court 
and  Its  judgment  affirmed  In  the  appellate 
court  the  only  question  raised  in  this  court 
by  an  Instruction  seeking  to  take  the  case 
from  the  Jury  is,  was  there  any  evidence 
fairly  tending  to  establish  a  right  of  recov- 
ery by  the  plaintiff?  If  there  was,  the  find- 
ing of  the  trial  and  appellate  court  is  con- 
duslve  as  to  its  sufficiency  to  support  the 
verdict"  The  judgment  of  the  appellate 
court  will  be  afilrmed. 

(1S8  lU.  20«) 

HAT  V.  MAY.i 

(Supreme  Court  of  IllinolB.    Oct  11,  1895.) 

Died  as  Hobtoaqe— Etidshob. 

An  absolute  deed  shoald  not  be  held  to  be 

a  mortgage,  where  the  title  conveyed  is  not  one 

OB  whicQt  a  loan  could  be  readily  obtained,  a 

valuable  consideration  is  shown,  and  the  evidence 

as  to  the  deed  being  given  merely  aa  security  is 

conflicting.    65  111.  App.  488,  affirmed. 

1  Beported  by  Louis  Boiaot,  Jr,«  Bsq.,  of  the 
Chicago  bar. 


Appeal  from  appellate  court.  First  district 

Bill  by  Matilda  May  against  Jetta  May. 
Complainant  obtained  a  decree,  which  was 
reversed  by  the  appellate  court  65  IlL  App. 
488.    Compialn^int  appeals.    Affirmed. 

This  was  a  proceeding  In  equity  to  set 
aside  an  absolute  deed,  and  have  the  same 
declared  to  be  bnt  a  mortgage.  The  cir- 
cumstances, about  which  thei^e  Is  no  contro- 
versy, under  which  the  deed  was  made,  were 
In  part  as  Callows:  The  claim  of  Matilda 
May  Is  that  the  quitclaim  deed  referred  to 
was  executed  for  the  purpose  of  securing 
Jetta  May  tot  the  advancement  <^  certain 
moneys  to  redeem  the  premises  from  a  prior 
foreclosure  sale.  The  appellee  claims  that 
the  quitclaim  deed  to  her  Is  an  absolute  con- 
veyance of  the  properl7  in  consideration  of 
her  agreement  to  marry  Louis  May,  the 
son  of  the  appellant,  and  subsequent  fulfill- 
ment of  such  agreement  by  actual  marriage. 

On  May  2,  1881,  Matilda  May,  aM>«Uant  In 
this  court  and  complainant  in  the  court  be- 
low, was  the  owner  In  fee  simple  of  the 
following  described  real  estate,  situated  In 
the  dty  of  Chicago,  county  of  Cook,  and 
state  of  lUinols,  to  wit:  Lots  10  and  12  in 
O.  M.  Wells'  subdivision,  etc.,  being  further 
known  as  "Nop.  373  and  377.  Forty-Second 
street,  in  the  city  of  Chicago."  Upon  each 
of  these  lots  was  erected  a  two-story  dwdl- 
Ing  house.  At  that  time  each  place  was  sub- 
ject to  a  first  mortgage  of  $8,260,  and  a  Be<y 
ond  purchase-money  mortgage  for  $600. 
Previous  to  May  2,  1891,  foredosure  suits 
had  been  commenced  to  foreclose  a  second 
mortgage  upon  each  of  the  lots,  which  fore- 
closure suits  resulted  In  a  master's  sale  on 
June  11,  1881,  of  each  of  the  places  to  Dan- 
iel H.  Tolman,  to  whom  a  master's  certifi- 
cate of  sale  was  Issued  on  each  lot  the 
purchaser  or  his  assignee  being  entitied  to 
receive  a  master's  deed  on  September  12, 
1882,  unless  previously  redeemed.  During 
all  the  time  of  these  foreclosure  proceedings, 
one  Louis  May,  aged  about  34,  the  son  of 
Matilda  May,  appellant,  was  attentive  td 
the  appellee  in  this  case,  whose  name  was 
then  Jetta  Wachtel,  and  who  was  a  widow. 
On  September  30,  1891,  the  appellant  Matil- 
da May,  and  her  husband,  Joseph  May,  went 
to  the  office  of  Ashcraft  tc  Oordon,  attois 
neys.  In  the  city  of  Chicago,  and  there  sign- 
ed and  acknowledged  a  quitclaim  deed  of . 
the  premises  above  described  to  the  appel- 
lee, Jetta  Wachtel,  and  on  the  day  follow- 
ing, October  1,  1881,  a  quitclaim  deed  was 
delivered  to  the  api>dlee,  and  afterwards, 
on  the  same  day,  she  and  Louis  May  were 
married,  and  on  the  day  following  that; 
October  2,  1891,  the  quitclaim  deed  was 
filed  for  record  in  the  recorder's  office.  Im- 
mediately following  the  marriage  and  the 
delivery  of  the  deed,  the  possession  of  both 
of  the  houses  In  question  was  turned  over 
to  the  appellee,  Jetta  May,  and  she  and  her 
husband,  Louis  May,  commenced-  to  live  In 
one  of  the  bouses,  and  to  receive  the  rents 
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from  the  other,  and  they  continTied  so  to  do 
up  to  the  time  of  the  hearing  of  this  case. 
On  Febmary  2,  1892,  each  of  the  lots  in 
question  \ras  redeemed  from  a  master's  sale 
made  under  the  second  mortgage  in  the  name 
of  and  for  Jetta  May,  the  appellee.  As  stat- 
ed in  the  certificate  of  redemption,  the  mon- 
ey i'or  such  redemption,  (1,640,  was  furnish- 
ed by  the  appellee,  Jetta  May.  On  Septem- 
ber 6,  1892,  the  first  mortgage  of  $S,2S0  on 
each  of  the  lots  came  due,  and  new  notes 
and  mortgages  for  the  same  amounts  were 
executed  by  appellee,  Jetta  May,  for  the 
purpose  of  taking  up  the  old, mortgages  and 
renewing  the  loan.  On  March  3,  1893,  the 
appellant,  .Matilda  May,  filed  ber  bill  of 
contplalnt  herein,  seeking  to  set  aside  the 
quitclaim  deed  made  by  ber  to  appellee  so 
far  as  the  same  appeared  to  be  an  absolute 
deed  of  conveyance,  and  to  hare  the  same 
fleclared  to  be  a  mortgage.  The  court  below 
found  the  issues  for  complainant,  and  en- 
tered a  decree  declaring  that  the  quitclaim 
deed  above  referred  to  was  not  intended  as 
an  absolute  conveyaitce  of  the  premises,  and 
the  complainant  below  was  entitled  to  have 
the  premises  reconveyed  to  her  by  the  de- 
fendants below,  Jetta  May  and  Louis  May. 
The  complainant  insists  that  she  conveyed 
these  premises  upon  an  understanding  with 
the  defendant  Jetta  May,  then  Jetta  Wach- 
tel,  that  the  latter  should  redeem  the  same 
from  the  sale  upon  the  second  mortgage, 
pay  off  the  first  mortgage,  and,  when  she 
got  her  money  back,  would  reconvey  the 
premises  to  complainant  Defendant,  then 
Jetta  Wachtel,  now  Jetta  May,  denies  that 
there  was  any  understanding  that  she  would 
ever  under  any  circumstances  reconvey  the 
premises,  and  says  that  they  were  given  and 
conveyed  to  her  in  consideration  of  mar- 
riage. The  property  consists  of  two  houses. 
The  witness  for  complainant  testified  that 
these  houses  were,  September  30, 1801,  worth 
$7,000  to  $7,500  each.  Witness  for  the  de- 
fendant testified  that  they  were  worth  in 
October,  1891,  $6,000  each. 

Blum  &  Blum,  for  appellant  Mann,  Hayes 
A  Miller,  for  appellee. 

MAGBUBSR,  J.  (after  stating  the  facts). 
In  its  opinion  disposing  of  this  case  the  ap- 
pellate court  says:  "While  the  Interest  of 
the  complainant  in  the  property  was,  when 
she  conveyed  the  same  to  defendant  one 
which  probably  could  have  been  sold  for 
some  money,  it  is  manifest  that  as  a  pure 
matter  of  business,  no  person  would  then 
loan  to  the  complainant  anything  upon  the 
security  of  these  houses.  That  marriage  Is 
a  good  consideration  is  undisputed.  The 
principal  question  of  law  involved  in  this 
case  is,  what  kind  and  amount  of  evidence 
is  required  to  convert  a  deed  absolute  upon 


its  face  into  a  mortgage,— a  mere  secnttty? 
That  such  evidence  mujt  be  clear  and  de- 
cisive, and  that  loose.  Indefinite,  or  incon- 
clusive evidence  is  insufflcient.  Is  well  es- 
tablished. Sutphen  v.  Gushman,  35  111.  186- 
193;  Knowles  v.  Knowles,  86  lU.  6-U:  WU- 
son  V.  McDowell.  78  IlL  617;  Low  v.  Orafl, 
80  lUL  360;  Sharp  v.  Snltherman,  85  111.  164; 
BenUey  T.  O'Bryan,  HI  111.  53-61;  Helm  v. 
Boyd,  121  IlL  370,  16  N.  B.  85.  In  Sutphen 
V.  Oushman,  35  111.  186,  the  court,  speaking 
of  a  conveyance  absolute  upon  its  face, 
says:  "The  right  to  redeem  lands  conveyed 
by  a  deed  cannot  be  established  by  simply 
proving  that  such  was  the  understanding  on 
which  the  deed  was  executed,  because  equi- 
ty as  well  as  the  law  will  seek  for  the  under- 
standing of  the  parties  in  the  deed  Itself. 
The  right  must  be  paramount  to  and  inde- 
pendent of  the  terms  of  the  deed,  as  well  as 
of  any  understanding  between  the  parties  at 
the  time  it  was  executed.'  The  evidence 
given  in  the  present  case  on  behalf  of  the 
complainant  that  the  quitclaim  deed  given 
to  Jetta  Wachtel  was  received  by  her,  as 
well  as  given  by  the  complainant,  as  a  mort- 
gage only,  and  mere  security  for  money  that 
she  might  thereafter  advance,  is  far  from  be- 
ing clear  or  decisive."  After  a  full  discus- 
sion of  the  evidence  on  both  sides,  which 
need  not  be  here  repeated,  but  may  be  found 
in  May  v.  May,  55  m.  App.  488,  the  opinion  of 
the  appellate  court  closes  as  follows:  "Sub- 
stantially all  the  material  testimony  from 
disinterested  witnesses  sustains  the  posi- 
tion of  the  defendant  The  circumstancen 
surrounding  the  transaction  are  In  entire  ac- 
cord with  such  position,  while  the  evidence 
for  complainant  in  no  wise  is  equal  to  the 
requirement  of  law.  An  absolute  conveyance 
cannot  be  set  aside  and  turned  into  a  mere 
security  for  disbursements  made  after  the 
deed  was  executed,  uiran  evidence  such  a& 
the  complainants  produced  in  this  case,  when 
such  evidence  Is  overturned  by  so  great  a 
preponderance  as  here  appears.  While  not 
unmindful  that  the  chancellor,  who  sees  and 
hears  the  witnesses,  is  better  able  to  Judge 
of  their  credibility  than  a  reviewing  court 
can  be,  yet  it  is  not  In  this  case,  a  matter 
of  mere  credibility  of  the  witnesses  that  is 
to  be  considered;  It  Is  rather  the  character— 
the  substance— of  the  testimony,  be  the  wit- 
nesses ever  so  credible.  That  character— that 
substance— in  this  case.  In  the  face  of  the  un- 
disputed facts,  comes  far  short  of  being  of 
that  clear  and  convincing  nature  the  law  re- 
quires shall  be  produced  ere  an  absolute  con- 
veyance is  thereby  pronounced  to  be  but  a 
security.  The  decree  of  the  superior  court 
is  reversed,  and  the  bill  here  dismissed  for 
want  of  equity."  We  concur  in  the  views 
thus  expressed  by  the  appelate  court  and 
its  Judgment  Is  accordingly  al&rmed.  Affirm- 
ed. 
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(167  111.  496) 

TROT  LAUNDRY  MAOH.  CO.,  Limited,  t. 

KELLINO  et  al.i 

(Sopreme  Court  of  Illinois.    Oct  11,  1895.) 

Appeal— Recobd. 
Where  the  record  on  appeal  consista 
merely  of  an  abstract  of  the  pleadinj^s  and  evi- 
dence, instead  of  a  full  transcript  of  the  record 
of  the  trial  court,  the  decree  should  be  affirmed, 
though  such  imperfect  record  was  talcen  up  by 
agreement    57  111.  App.  210,  affirmed. 

Appeal  from  appellate  court,  First  district. 

Bill  of  Interpleader  by  the  county  of  Cook 
against  the  Troy  Laundry  Machinery  Com- 
pany, Limited,  Chris.  Kelllng,  William  H. 
Fitzgerald,  trustee,  Clark,  Raffen  &  Co.,  Au- 
gust Kelllng,  Peter  Thorsen,  Frederick  Som- 
mers  &  Co.,  Orusendorf,  Otto  &  Co.,  Holland 
Bros.,  and  Herman  Klrchoff.  There  was  a 
decree  awarding  the  fund  to  defendant  Fitz- 
gerald as  trustee,  and  this  decree  was  af- 
firmed by  the  appellate  court  57  111.  App. 
210.  The  Troy  Laundry  Machinery  Company, 
Limited,  appeals.    Affirmed. 

Bnlkl^,  Gray  &  More,  for  appellant  Black 
&  Fitzgerald,  for  appellees. 

WILKIN,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  superior  court  of  Cook  county 
decreeing  that  William  H.  Fitzgerald  is  en- 
titled to  a  fund  of  fl,831,  with  interest  etc., 
brought  into  court  by  the  county  of  Cook 
under  a  bill  of  Interpleader,  to  be  held  and 
distributed  by  him  as  trustee  for  certain  cred- 
itors of  appellee  Chris.  Kelllng.  The  decree 
was  entered  upon  the  report  of  the  master  in 
chancery,  to  whom  the  cause  had  been  re- 
ferred to  take  the  proofs  and  report  upon  the 
issues  of  law  and  fact  inrolved  therein.  This 
appellant  appealed  to  the  appellate  court  of 
the  First  district,  but  instead  of  bringing  up 
a  complete  transcript  of  the  record  in  the  su- 
•perior  court  presented  to  the  clerk  an  agree- 
ment of  parties,  stipulating,  among  other 
things,  that  he  might  include  In  the  record 
an  abstract  of  the  pleadings  and  evidence 
taken  before  the  master  in  chancery,  at- 
tached to  the  agreement,  in  lieu  of  a  com- 
plete copy  of  the  pleadings  and  evidence; 
and  the  clerk,  in  conformity  with  the  stipula- 
tion, copied  only  such  abstract  The  appel- 
late court  held  that  on  that  imperfect  record 
the  decree  of  the  superior  court  should  be  af- 
firmed, and  declined  to  consider  the  various 
points  raised  by  cotmsel  in  their  argument. 
This  appeal  is  prosecuted  upon  the  samb 
record,  and  it  is  assigned  for  error  that  the 
appellate  court  failed  and  refused  to  consider 
and  pass  upon  the  record  of  the  court  below. 

Appellants  seem  to  argue  the  case  here  up- 
on th6  supposition  that,  although  we  should 
reverse  the  decision  of  the  appellate  court  as 
to  the  sufficiency  of  the  record,  we  would 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  uar. 


neyerthelesa  pass  upon  the  merits  of  the  case. 
That  would  amount,  practically,  to  ignoring 
the  statute,  which  requires  all  appeals  and 
writs  of  error  in  such  cases  to  be  taken  first 
to  the  appellate  court  If  we  should  6i\d 
that  the  appellate  court  erred  in  its  decision 
as  to  the  sufficiency  of  the  record  to  present 
the  cause  upon  its  merits  to  that  court,  it 
would  be  our  duty  to  reverse  its  Judgment  of 
affirmance,  and  remand  the  cause  to  it  for 
further  proceedings.  What  has  been  said  ui>- 
on  this  point,  however,  is  of  importance  only 
as  indicating  a  mle  of  practice;  for  we  are 
clearly  of  the  .opinion  that  upon  the  record 
as  filed  In  the  appellate  court  and  refiled  here, 
no  other  than  a  judgment  of  affirmance  could 
be  properly  entered.  It  Is  not  pretended  that 
this  is  in  any  sense  an  agreed  case,  as  is 
provided  for  in  section  74  of  the  practice  act 
The  appellate  comt  was  asked,  as  we  are^ 
to  review  the  entire  record,  and  determine 
whether  or  not  the  superior  court  committed 
reversible  error  In  its  decree;  and  yet  there  is 
presented  to  us  only  a  part  of  the  proceed- 
ings In  that  court  The  rule  is  universal 
that  in  a  court  of  review  every  presumption 
will  be  Indulged  in  favor  of  the  regularity  of 
the  proceedings  in  the  court  below.  And  It 
must  follow  that,  where  the  whole  evidence 
submitted  upon  the  trial  or  hearing  is  not 
presented  to  the  court  upon  appeal,  authenti- 
cated under  the  seal  of  the  proper  clerk,  the 
appellate  or  supreme  court  can  do  no  less 
than  presume  that  the  omitted  evidence  was 
sufficient  to  sustain  the  decision  below.  The 
superior  court  did  not  decide  the  case  upon  a 
-mere  abstract  of  the  pleadings  and  evidence, 
but  upon  all  the  pleadings  and  all  the  evi- 
dence. How  can  we  say,  or  bow  could  the 
appellate  court  say,  looking  mer^  at  an 
abstract  of  the  pleadings  and  evidence,  It  was 
a  wrong  decision?  We  said  in  Harding  v. 
Brophy,  133  lU.  44,  24  N.  E.  558:  "We  are  a 
court  of  review,  and  can  only  review  the  case 
made  before  the  court  below,  and  brought 
before  us  by  the  record.  We  cannot  permit 
counsel  to  present  to  us  by  agreement  a  dif- 
ferent case  from  that  which  was  passed  upon 
by  the  trial  Judge."  Moore  v.  People,  14& 
lU.  48,  35  N.  B.  756;  Harris  v.  People,  148 
111.  96,  35  N.  E.  756. 

Counsel  for  appellant  Insist  that  the  appel- 
late court,  finding  the  record  Insufficient 
should  have  dismissed  the  appeal.  Instead  of 
affirming  the  decree  of  the  superior  court. 
The  most  that  can  be  said  In  support  of  this 
contention  is  that  such  an  order  might  have 
been  entered,  in  the  discretion  of  the  court. 
Van  Meter's  Heirs  v.  Lovis'  Heirs,  29  111. 
488.  There  is  nothing  here  to  show  that  it 
was  asked  to  exercise  that  power;  neither 
could  we  have  said  there  was  an  abuse  of 
discretion  If  It  had  refused  to  do  bo.  The 
Judgment  of  the  appellate  court  will  be  af- 
firmed.   Affirmed. 
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MILLEE  T.  WHBLAN.t      - 
(Snpreme  Court  of  Illinois.     Oct  14,  1805.) 

E4DITY — Appeal— ExcKPTiosa  —  Dec  bbe  —  Mort- 
OAOB— Mekger — Innocent  Pubchasek— Noticb 
—Husband  and  Wipb— Aoenot — Attobnbt 
AKD  Client. 

1.  In  chancery,  exceptions  to  the  rulings  of 
the  court  are  not  necessary,  unce  the  entire  pro- 
ceedings are  matter  of  record. 

2.  A  bill  piayed  for  the  cancellation  of  a  cer- 
tain conveyance  as  being  procured  by  fraud,  but 
an  amendment  thereto  set  up  facts  showing  that 
the  couveyance  was  an  equitable  mortgage,  and 
prayed  ialso  for  general  relief.  EeH,  that  the 
bill  as  amended  would  sustain  a  decree  declaring 
the  conveyance  an  equitable  mortgage,  and  or- 
dering redemption  therefrom. 

3.  Where  the  holder  of  a  conveyance  that  is 
in  fact  only  a  mortgage  conveys  to  nis  wife,  and 
fraudulently  induces  the  mortgagor  to  convey  to 
her  also,  he  acting  as  his  ^dfe's  agent,  and  be- 
ing advised  of  all  the  equities  of  the  mortgagor, 
his  wife  is  not  an  innocent  purchaser  for  value, 
nor  does  the  mortgage  merge  in  her  title,  since 
she  is  chargeable  with  notice  to  her  husband  and 
agent. 

4.  One  who  falsely  represents  himself  as  an 
attorney  is  accountable  to  his  client  with  the 
same  strictness  as  though  he  were  an  attorney. 

5.  An  appellant  cannot  assign  as  error  ml- 
insi  in  his  own  favor. 

Appeal  from  dicuit  court,  Moultrie  county. 

BUI  by  Margaret  Whelan  against  A.  H. 
Miller  and  others.  Complainant  obtained  a 
decree.  Defendant  Miller  appeals.  AfSnu- 
ed. 

Spltler  &  Hudson  and  Harbaugh  &  Whlt- 
aker,  for  appellant  Robert  M.  Feadro,  for 
appellee. 

BAKBR,  J.  This  is  an  appeal  taken  by  A. 
H.  Miller  from  a  decree  rendered  by  the  cir- 
cuit court  of  Moultrie  county  in  a  cause  in 
equity  wherein  Margaret  Whelan  was  com- 
plainant and  said  Miller  and  numerous  other 
I>er8ons  were  parties  defendant  Both  er- 
rors and  oross  errors  have  been  assigned. 
Margaret  Whelan  and  Harvey  M.  Whelan, 
her  husband,  were  owners  and  tenants  in 
common  of  a  form  in  Moultrie  county  con- 
taining 98%  acres  of  land.  They  resided  on 
this  farm  with  tbeir  family,  and  It  was  in- 
cumbered by  a  mortgage  given  by  them  to 
one  Ai  H.  Antrim  to  secure  an  indebtedness 
of  $500  and  the  interest  thereon.  Said  Har- 
vey died  intestate  in  March,  1888,  leaving  said 
Margaret  as  his  widow,  and  their  seven  chil- 
dren, as  his  heirs  at  law.  He  left  only  $30 
In  cash  on  hand,  and  but  little  personal  prop- 
erty, and  his  widow  became  the  admintstra- 
triz  of  his  estate.  She  continued  to  live  on 
the  farm,  with  her  infant  children,  and  seems 
to  have  been  hard  pressed  to  realize  enough 
of  income  thereupon  to  maintain  the  family, 
pay  taxes,  and  keep  down  the  accruing  inter- 
est on  the  mortgage,  which  was  payable  semi- 
annually. She  arrived  at  the  conclusion  that 
it  would  be  better  to  sell  enough  of  the  land 
to  pay  off  the  mortgage,  and  keep  the  rest 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


of  the  farm  to  lire  on  with  her  children. 
With  this  end  in  view,  she  went  to  Sullivan, 
the  county  seat,*to  get  a  lawyer  to  fix  it  np. 
She  called  at  the  law  office  of  Smyser  &  Mil- 
ler, and  the  result  was  that  on  July  30,  1889, 
a  bill  for  the  partition  of  the  undivided  one- 
half  interest  In  the  ninety-eight  and  one-half 
acres  of  land  of  which  Harvey  M.  Whelan 
had  died  seised  was  filed  in  the  circuit  court, 
the  said  Margaret  Whelan,  and  the  infant 
children  and  heirs  of  the  deceased,  who  sued 
in  that  behalf  by  Margaret  Whelan,  their 
next  friend,  being  joined  as  parties  complain- 
ant See  Roodhouse  v.  Roodhouse,  132  ni. 
300,  24  M.  B.  55.  Such  proceedings  were  had 
in  the  partition  suit  as  that  a  final  decree 
was  rendered  therein  at  the  JJovember  term, 
1889,  for  the  sale  of  the  undivided  one-half 
Interest  therein,  subject  to  the  homestead  of 
said  Margaret  Whelan.  It  may  here  be  stat- 
ed, by  way  of  explanation,  that  A.  H.  Miller,  . 
the  appellant,  was  one  of  the  two  members 
of  the  copartnership  that  transacted  law  busi- 
ness under  the  firm  name  of  Smyser  &  Miller; 
that  he  was  never  admitted  to  the  bar,  or 
had  any  license  to  practice  law,  either  in  this 
state  or  in  any  other  state;  and  that  at  the 
time  the  copartnership  was  formed,  in  Janu- 
aiy,  1889,  he  had  never  read  a  single  law 
book.  And  it  may  also  be  stated,  for  like 
purpose  of  explanation,  that  at  the  time  of  the 
transaction  Involved  In  this  case  appellee  was 
-wholly  ignorant  of  business  and  legal  mat- 
ters; that  It  appears  both  from  her  own  tes- 
timony and  that  of  other  witnesses  that  she 
has  a  good  memory  for  facts  and  for  de- 
tails; and  that  it  appears  both  from  the  ex- 
pert testimony  of  physicians  and  from  the 
testimony  of  her  neighbors  that  she  Is  lack- 
ing in  Judgment,  and  Is  regarded  as  mentally 
weak,  and  incapable  of  transacting  and  con- 
ducting business  affairs.  As  one  of  the  wit- 
nesses. Dr.  Kellar,  who  at  the  time  of  his 
examination  was  a  physician  and  surgeon  63 
years  of  age,  expresses  it,  her  mind  could  be 
Impressed  so  as  to  retain  details,  yet  vras 
too  weak  to  comprehend  relations.  After  the 
decree,  and  after  the  masto:  had  advertised 
the  land  for  sale,  appellee  had  an  Interview 
with  appellant  at  his  office.  He  testifies: 
"I  asked  her  If  she  had  the  money  to  pur- 
chase the  taxta  in  the  case  it  sold  for  less 
than  its  worth.  She  said  she  did  not  have 
any  money.  I  told  her  then  that  I  would 
furnish  the  money;  buy  the  farm  for  her. 
Would  buy  it  in  my  own  name,  and  would 
sell  it,  and  give  her  the  proceeds,  outside  of 
what  money  I  was  out  and  the  Interest  on 
the  same;  but  before  I  would  do  that  she 
would  have  to  deed  to  me  her  Interest  in  said 
premises.  I  told  her  I  would  enter  into  a 
contract  to  do  what  I  have  above  stated." 
She- testified  in  regard  to  the  contract:  "It. 
was  written  out  I  knew  nothing  about  it 
until  Mr.  Miller  called  on  me  to  sign  it  I 
asked  him  if  it  conld  not  be  fixed  any  other 
way,  so  I  conld  buy  It  in  myself.  He  said, 
'No';   not  nnless  I  had  moaef.    He  said  he 
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wonld  buy  it  In  for  me,  and  make  It  all  right" 
And  further  testified:  "He  said  it  could  not 
be  done  in  any  other  way.  t  told  him  I  did 
not  understand  It.  He  said  it  was  the  only 
right  way  to  do  it"  And  in  regard  to  the 
deed  tliat  she  executed  on  the  day  of  their 
conversation  she  testifies  that  appellant  said 
it  was  "nothing  but  a  show  deed,  for  the  pur- 
pose of  protecting  the  land  for  me.  '  •  •  * 
He  said  it  was  not  to  be  recorded;  it  was 
simply  a  form,  so  he  could  buy  the  land  in 
for  me."  Samuel  Whelan,  a  son  of  appellee, 
14  years  old,  testifies  that  he  was  present 
at  the  couTersation,  and  that  appellant  "said 
that  it  was  a  show  deed  to  protect  him,  for 
she  didn't  have  the  money  to  buy  it  in  with. 
She  said  that  she  didn't  think  that  there  was 
any  use  of  making  that  deed;  but  he  said 
that  that  was  the  only  way  it  could  be  done, 
for  he. knew  the  law  and  she  didn't  She 
.said  If  it  had  to  be  done,  aU  right"  On  the 
day  of  this  Interview,  December  23,  1889,  ap- 
pellee executed  and  delivered  to  appellant  a 
deed  conveying  ail  her  interest  in  the  land, 
and  waiving  and  releasing  her  homestead; 
and  at  the  same  time  the  parties  signed  a 
certain  agreement  in  writing.  By  said  con- 
tract appellant  agreed  to  buy  the  land  at  the 
master's  sale  en  January  4^  1880,  and  take  con- 
trol of  the  same  for  six  months,  for  the  sole 
and  only  purpose  of  efCecting  a  sale  thereof 
on  the  best  terms  practicable;  such  sale  to 
t>e  subject  to  the  approval  of  appellee.  It 
was  further  agreed  tliat,  if  a  sale  was  made 
within  the  six  months,  then  out  of  the  mon- 
eys thereby  realized  appellant  was  to  retain 
all  the  money  paid  out  by  him  for  the  pur- 
chase made  at  the  master's  sale,  with  8  per 
ceAt  Interest  thereon,  and  also  reasonable 
compensation  for  making  the  sale,  and  pay 
the  t)alance  of  the  proceeds  to  appellee.  It 
was  further  agreed  that.  In  case  appellant 
was  unable  to  etCect  a  sale  within  the  six 
months,  at  the  expiration  of  that  time  appel- 
lee was  to  pay  to  appellant  all  moneys  paid 
out  by  liim  in  tlie  transaction,  with  8  per 
cent  interest  thereon,  and  appellant  was  to 
convey  the  premises  to  appellee.  And  it  was 
also  provided  in  the  agreement  that  if  ap- 
pellee was  unable  to  refund  the  moneys  and 
interest  at  the  end  of  the  six  montlis,  then, 
and  in  tliat  case,  appellant  was  to  take  the 
note  of  appellee  for  such  moneys  and  inter- 
est said  note  to  bear  8  per  cent  interest,  and 
to  run  not  less  than  two  years  fri^m  the  date 
thereof,  and  to  be  secured  by  a  mortgage  on 
the  premises.  At  the  master's  sale  made  on 
January  4,  1890,  under  the  decree  in  the  par- 
tition suit  the  undivided  one-half  Interest  In 
the  lands  that  was  vested  in  the  husband  of 
appellee  at  the  time  of  his  death  was  struck 
off  and  sold  to  appellant  at  |620,  that  being 
t^e  amount  of  the  Antrim  mortgage,  plus  the 
costs  and  expenses  in  said  partition  suit; 
and  $50  of  these  costs  was  fee  to  Smyser  & 
MUler.  Appellant  did  not  pay  to  the  master 
the  money  to  settle  the  mortgage,  nor  did 
lie  or  any  one  else  ever  pay  or  satisfy  said 


mortgage,  but  it  remained  a  lien  upon  the 
premises  until  April,  1893,  when  it  was  fore- 
closed by  the  mortgagee.  And  so  it  is  plain 
that  appellant  never  paid  to  the  master,  on 
lUs  bid  of  $620,  to  exceed  ?70  in  money. 

On  the  24th  day  of  February,  1890,  the 
master  in  chancery  executed  and  acknowl- 
edged a  deed  conveying  to  appellant  the 
premises  that  had  been  struck  off  and  sold 
to  Um  as  above  stated;  and  on  the  same 
24th  day  of  February,  1890,  appellee  execut- 
ed and  delivered  to  appellant  a  warranty 
deed  in  which  she  conveyed  and  warranted 
to  Joanna  MUler,  the  wife  of  appellant,  A.  H. 
Miller,  not  simply  an  undivided  interest  in 
said  lands,  but  the  entire  interest  in  the 
whole  of  said  lands  and  waiving  her  rights 
of  homestead  thereon.  The  acknowledge 
ment  to  this  deed  was  taken  by  appellant, 
as  a  notary  pulilic,  and  the  deed  was  fil- 
ed for  record  on  the  same  day  it  bears 
date.  In  regard  to  this  latter  transaction, 
appellee  testifies  that,  at  the  time  she  sign- 
ed the  deed  to  his  wife.  A.  H.  Miller  "told 
me  it  wfis  necessary  that  I  should  sign  it; 
tliat  he  also  had  a  good  deed;'  that  the  land 
was  his;  that  he  wanted  it  deeded  to  his 
wife.  I  told  him  it  was  hard  to  have  to 
give  It  up,  and  I  told  him  when  I  made  the 
show  deed  that  he  said  it  did  not  amount 
to  anything.  He  said  I  would  have  to  sign 
that  or  I  would  not  get  anything.  He  said  - 
he  would  give  me  $1,300  for  it,  and  be 
would  pay  the  mortgage  and  expenses  out  of 
it,  and  give  me  what  was  left  He  would 
also  sell  it  for  two-thirds  more  than  he  paid 
for  it  before  the  year  was  out"  And  she 
testifies  oh  cross-examination:  'It  was  not 
my  price  on  the  land.  He  took  it  at  his 
own  price.  I  had  noUiing  to  say  aliout  it 
at  aU.  He  said  if  I  did  not  take  that  I 
would  not  get  anything,  and  I  wonld  lose 
the  taxm  entirely.  I  had  to  do  as  he  said, 
or  I  would  lose  everything.  •  •  •  I  told 
Mr.  Miller  I  did  not  want  it  sold  at  all,  only 
enough  to  pay  the  mortgage.  Mr.  MlUer 
said  I  was  already  in  his  power,  and  I  would 
have  to  do  as  he  said.  *  *  *  Mr.  Antrim 
told  Mr.  MiUer  to  tell  me  that  I  could  let 
the  mortgage  rim  on  as  long  as  I  paid  the 
Interest  Mr.  Miller  did  not  tell  me  any- 
thing about  it  until  Mr.  Steele  drawed  his 
attention  to  it  That  was  after  he  had  the 
farm  in  his  Iiands.  He  made  me  believe 
that  Mr.  Antrim  would  sell  the  farm  for  the 
mortgage.  \Vhenever  I  asked  him  questions 
about  it,  he  would  say,  'I  understand  the 
law,  and  you  don't' "  Samuel  Whelan,  the 
son  of  appellee,  already  mentioned,  testi- 
fied that  he  was  present  when  the  deed  was 
made  by  his  mother  to  Joanna  MlUer,  and 
he  said:  "A.  H.  Miller  said  he  had  a  good 
deed  for  the  place,  but  he  wanted  to  deed 
the  place  to  bis  wife.  -She  said  it  looked 
mighty  hard  to  have  to  give  up  the  place. 
A.  H.  Miller  said  that  if  she  didn't  deed  the 
land  to  his  wife,  she  wouldn't  get  anything 
for  the  place."    On  March  1, 1890,  appellant, 
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by  his  deed  of  that  date,  qnltclalmed  aU  his 
interest  in  the  lands  to  his  wife,  Joanna 
Miller;  and  on  or  about  the  same  day  he 
rented  the  farm  to  one  Rnsh  FInmmer,  and 
induced  him  to  more  forthwitli  Into  the 
house  on  the  farm,  still  occupied  by  appellee 
and  her  family;  and  one  or  two  days  there- 
after^March  S,  1880— said  Plnmmer,  by  the 
procurement  of  appellant,  moved  appellee 
and  her  family  off  the  farm,  and  Into  a 
house  In  Sullivan,  that  appellant  had  rented, 
and  for  which  he  had  paid  $8  as  a  month's 
rent  tn  advance;  and  on  March  7,  1890,  ap- 
pellant purchased  from  one  Spitler  a  house 
and  two  lots  in  Sullivan  for  $460,  and  had 
the  same  conveyed  by  Spitler  to  ajiitellee, 
and  Induced  her  to  move,  with  her  family, 
to  said  premises. 

Tlie  original  bill  herein  was  filed  by  appel- 
lee on  June  13,  1880,  and  on  November  18th 
of  that  year  an  amended  bill  was  filed,  and 
in  April,  1891,  a  supplemental  bill  was  filed. 
Ail  necessary  parties  seem  to  have  been 
made  defendants  in  the  suit,  and  answers 
and  replications  were  duly  filed.  Pending 
the  litigation  the  defendant  Joanna  MlUer 
died  intestate,  and  Bobert  O.  Miller,  her 
only  child  and  heir  at  law,  was  brought  Into 
the  suit  as  a  defendant  The  cause  w^  re- 
ferred to  a  special  master  in  chancery  to 
take  the  testimony,  and  report  the  testimony 
so  taken,  and  his  conclusions  as  to  both  law 
and  fact,  to  the  conrt  The  siUd  master 
made  report,  finding  against  the  validiiy  of 
the  partition  proceedings  and  sales  made 
thereunder;  that  the  deed  from  appellee  to 
appellant  was  lancured  by  fraud  and  clr- 
cumrentlon;  that  the  deed  from  api>ellee  to 
Joanna  Miller,  wife  of  appellant,  was  ob- 
tained by  means  of  threats  and  intimida- 
tion; that  the  whole  of  the  purchase  price 
of  the  lots  in  SuUlvan  was  paid  by  A  H. 
Miller;  that  Margaret  Whelan;  was  a  per- 
son of  weak  mind,  and  incompetent  to  at- 
tend to  ordinary  business;  that,  at  the  time 
all  of  the  different  transactions  took  place, 
A,  H.  Miller  was  acting  as  her  counsel  and 
adviser,  and  represented  to  her  that  he  was 
a  lawyer,  and  would  attend  to  her  business 
for  her,  and  would  protect  her  interests,  but 
that  he  betrayed  her  confidence  and  trust; 
and  finding  against  the  validity  of  the  deed 
from  A  H.  Miller  to  Joanna  Mfiler,  and 
against  the  validity  of  the  deed  from  Mar- 
garet Whelan  to  her  three  infant  sons,  and 
against  the  validity  of  the  contract  between 
A  H.  Miller  and  Margaret  Whelan.  And  the 
conclusions  of  said  master  were  that  all  the 
proceedings  in  the  partition  suit,  the  con- 
tract, and  the  several  deeds  should  be  set 
aside,  and  declared  null  and  void;  and  that 
the  lots  in  Sullivan  should  be  held  to  be  the 
property  of  A  H.  Miller,  and  that  the  mas- 
ter in  chancery  should  make  to  him  a  deed 
therefor,  etc.  The  cause  was  heard  by  the 
conrt  at  the  November  term,  1882,  and  the 
court  in  part  sustained  and  in  part  overrul- 
ed the  objections  and  exceptions  taken  by 


A  EL  IflUer  and  others  of  the  defendants 
to  the  report  of  the  special  master,  and  in 
lieu  of  some  of  the  master's  findings  found 
and  decreed  that  the  transactlong  and  in- 
struments and  title  thereby  conveyed  were 
a  mortgage  from  which  the  complainant  was 
in  equity  entitled  to  redeem  upon  equitable 
terms,  to  be  thereafter  determined  by  the 
court,  and  that  the  lots  in  Sullivan  should  be 
restored  to  A.  H.  Miller,  etc.  And  the  court 
again  referred  the  cause  to  the  master,  to 
take  additional  evidence,  and  state  an  ac- 
count, etc.  A  second  decree  was  entered  in 
the  suit  at  the  November  term,  1893,  upon 
the  coming  in  of  the  master's  second  rejwrt, 
and  the  exceptions  thereto.  It  was,  among 
other  things,  ordered  and  decreed  by  the 
court  that  defoidant  A  EL  Miller  should 
pay  to  the  complainant  the  sum  of  $47.63, 
and  all  costs  of  suit,  and  that  execution 
should  issue  therefor;  and  that  be  should 
execute  to  the  complainant  a  deed  for  the 
undivided  one-half  of  the  lands,  and  to  the 
children  of  Harvey  M.  Whdan,  deceased, 
for  the  other  undivided  one-half,  and  that,: 
in  case  of  his  default  therein,  the  master 
in  chancery  should  execute  such  deeds;  that 
the  master  in  chancery  should  also  execute 
a  deed  conveying  to  complainant  and  said 
children  aU  the  interest  of  Robert  C.  Miller, 
minor  defendant,  In  said  lands;  and  that 
complainant  and  said  children  should  be 
entitled  to  possession,  and  writ  of  posses- 
sion might  issue,  etc.  Of  the  defendants  in 
the  court  below,  A.  H.  Miller  alone  appeals 
and  assigns  errors. 

In  answer  to  suggestions  made  by  counsel 
for  appellee  it  may  be  said  that,  since  the  en- 
tire inoceedings  in  chancery  causes  are  mat- 
ters of  record,  and  subject  to  repeal  on  review 
or  error,  it  is  not  required  by  the  rules  of 
(^ncery  practice  that  exceptions  should  be 
taken  to  the  various  decisions  of  the  court 
made  in  the  progress  of  such  causes.  Smith- 
v.  Newland,  40  lU.  100;  Chicago  Artesian  Wdl' 
Co.  V.  Comnecticot  Mat  Idfe  Ins.  Co.,  57  IlL 
424.  And  it  may  further  be  said  that  since, 
upon  the  theory  of  the  defense  made  below, 
Joanna  Miller  died  seised  of  the  lands  here  in 
controversy  as  absolute  owner  in  fee,  it  fol- 
lows that  A.  H.  Miller,  her  surviving  husband, 
has  a  personal  Interest  in  her  title  to  the  ex- 
tent of  his  life  estate  of  dower  in  said  lands, 
and  is,  therefore,  neceesarily  injured  or  preju- 
diced by  the  decree  that  was  rendaed  in  re- 
gard to  such  title,  and  may  assign  errors  upon 
that  branch  of  the  case. 

It  is  urged  by  appellant  that  the  bills  in  this 
case  are  formed  upon  the  theory  that  appellee 
was  induced  by  fraud  and  circumvention  to 
execute  the  deeds  by  which  title  is  claimed, 
whereas  the  decree  rendered  was  that  said 
deeds  and  title  were  in  equity  a  mortgage, 
from  which  appellee  was  entitled  to  redeem 
on  equitable  terms;  and  that  this  was  in  con- 
travention of  the  well-settled  rule  that  when 
parties  seek  relief  in  equity  they  must  re- 
cover according  to  their  bills,  and  upon  the 
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grounds  therein  stated.  We  will  assume,  for 
the  purpose  of  the  case,  that  the  original  bill 
was  simply  a  bill  seeking  to  have  the  deeds 
and  other  evidences  of  title  set  aside  on  the 
ground  of  fraud  and  clrcumTention.  But  soon 
after  it  was  filed,  and  on  November  18,  1890, 
an  amendment  was  filed  to  the  original  bill, 
In  and  by  which  amendment  the  entire  origi- 
nal bill,  save  the  first  three  lines  thereof  and 
the  prayer  for  summons,  were  stricken  out, 
and  the  averments  set  out  in  said  amendment 
substituted  therefor.  In  the  bill  as  so  amend- 
ed all  the  supposed  facta  of  the  case  were 
stated  in  detaU,  and  the  various  pleadings,  in- 
struments, and  proceedings  in  the  partition 
suit,  and  the  several  deeds,  set  out,  and  re- 
ferred to  as  exhibits,  and  made  parts  of  said 
bllL  And  said  amended  bill  contained  this 
averment:  "Oratrix  further  represents  unto 
your  honor  that  she  now  tenders  to  the  said 
A.  H.  Miller  a  deed  to  the  premises  in  the  city 
of  Sullivan,  Illinois,  as  well  as  the  forty  dcd- 
lars  in  money,  and  the  further  sum  of  $510, 
being  the  amount  paid  to  satisfy  the  mort- 
gage held  by  A.  H.  Antrim  as  aforesaid."  And 
said  bill,  in  addition  to  its  prayers  for  special 
relief,  contained  this  general  prayer:  "And 
that  your  oratrix  may  have  such  other  and 
further  relief  In  the  premises  as  equity  may 
require,  and  to  your  honor  seem  m%et."  And 
In  April,  1891,  appellee  filed  in  the  court  a 
supplemental  bill,  in  which  she  states  tliat 
she  is  Informed,  and  states  the  fact  to  be,  that 
since  the  filing  of  her  bill  there  was  filed  in 
the  <^ce  of  the  recorder  an  instrument  pur- 
porting to  be  a  deed  of  conveyance  executed 
by  her  to  Samuel  T.,  Bartholomew,  and  Ever- 
ett- Wbelan,  three  of  the  minor  children,  In 
consideration  of  natural  love  and  affection,  for 
the  lots  in  the  city  of  Sullivan;  and  she  avers 
therein  that,  owing  to  disease,  the  condition 
of  her  mind  for  several  years  has  been  such  as 
almost  wholly  disqualifies  her  for  the  trans- 
action of  business,  and  that  she  at  times  fol- 
lows the  advice  of  others  without  any  con- 
sideration on  her  part  whatever;  that  immedi- 
ately after  the  institution  of  the  suit  the  said 
A.  H.  Miller  set  about  liarassing  and  torment- 
lug  her,  and  threatening  to  take  from  her  the 
little  property  she  then  had,  after  visiting  her 
house  after  he  had  been  forbidden  the  prem- 
ises, and  informing  her  of  her  dependent  con- 
dition, and  telling  her  he  Intended  taking  the 
Spitler  property  from  her,  that  he  had  the 
same  in  his  power,  that  he  had  obtained  the 
farm,  and  intended  getting  all  the  remainder 
of  her  property;  and  ttiat  by  reason  of  such 
threats,  etc.,  and  her  «ondltion  of  health,  and 
the  foct  she  could  no  longer  labor,  and  was 
dependent  upon  the  charity  of  her  neighbors 
for  the  food  necessary  to  keep  her  and  her 
children  from  starving,  she  was  at  times  de- 
prived of  her  mind  and  her  reason;  and  that  it 
was  while  she  was  so  deprived  of  her  reason 
and  Judgment  that  the  deed  to  her  three  sons 
was  made  and  filed.  And  she  asks  that  upon 
a  delivery  to  A.  H.  Miller  of  a  deed  for  the 
Iota  In  Sullivan  said  A.  H.  Miller  and  Joanna 


Miller  be  decreed  to  convey  all  their  right, 
title,  and  interest  In  and  to  the  farm;  and 
prays  for  such  other  and  further  and  different 
relief  as  equity  may  require,  and  that  to  the 
court  seems  meet.  A  second  supplemental  bill, 
filed  in  1892,  makes  Robert  0.  MiUer,  the  (Mily 
child  and  heir  at  law  of  the  defendant  Joanna. 
Miller,  who  had  died  pendente  lite,  a  party  de- 
fendant, and  again  prays  as  theretofore  pray- 
ed, and  for  a  decree  that  said  Robert  0.  has 
no  right,  title,  or  interest  in  and  to  the  prem- 
ises. 

We  think  that  the  bill  as  changed  and  modi- 
fled  by  the  amendment  to  the  original  bill  and 
by  the  supplemental  bills  Is,  in  substance,  a 
bill  to  redeem  from  an  equitable  mortgage,  as 
well  as  a  bUl  to  set  aside  deeds  for  fraud  and 
circumvention,  and  afforded  a  sufficient  foun- 
dation upon  which  to  base  the  decree  that 
was  rendered  by  the  court  The  prayers  of 
the  bills  were  broad  enough  to  cover  the  re- 
lief granted,  and  the  facts  to-  Justify  the 
granting  of  such  relief  sufllciently  appeared 
from  the  statements  made  in  the  bills  and 
from  the  exhibits  which  were  made  parts  of 
appellee's  case  as  pleaded.  In  our  opinion, 
the  error  alleged  in  that  regard  is  not  well 
assigned. 

It  is  insisted  that  the  evidence  does  not  sup- 
port the  decrees.  It  seems  to  us  that  it  is 
very  plain  that  the  deed  and  written  contract 
of  December  23,  1889,  construed  along  with 
the  other  Instruments  and  proceedings  con- 
nected therewith,  constituted  an  equitable 
mortgage.  In  fact,  we  understand  that  much 
to  be  conceded  by  appellant  in  his  reply  brief. 
But  it  is  claimed  that  the  title  of  Robert  C. 
Miller  is  based  solely  upon  the  deed  made  by 
Margaret  Whalen  directly  to  Joanna  Miller, 
and  the  evidence  does  not  tend  to  prove  that 
deed  was  Intended  as  a  mortgage.  And  in 
another  place  the  claim  is  that  the  deed  by 
A.  H.  Miller,  together  with  the  conveyance  by 
Margaret  Whalen  to  Joanna  Miller,  caused  a 
merger,  and  vested  the  title  to  the  farm  in 
controversy  in  Joanna  Miller,  now  deceased, 
in  fee  simple.  A  court  of  equity  will  prevent 
or  permit  a  merger,  as  will  best  subserve  the 
purposes  of  Justice  and  the  actual  and  Just  in- 
tention of  the  parties;  and  it  will  prevent  a 
merger  for  the  purpose  of  promoting  sul>stan- 
tlal  Justice,  or  to  thwart  the  accomplishment 
of  a  fraud  or  other  unconscientious  wrong.  The 
rule  that  the  Intention  is  the  controlling 
consideration  will  not  have  application  in  a 
court  of  chancery  as  being  necessarily  para- 
mount to  all  other  considerations,  and  that 
rule  will  not  be  permitted  to  be  used  for  the 
accomplishment  of  fraud,  or  of  injustice  and 
wrong  to  others  under  the  color  of  legal 
forms.  And  that  court  will  not  apply  the 
technical  doctrine  of  merger  when  the  Just 
Interests  of  the  parties  require  a  mortgage  to 
be  kept  alive.  15  Am.  &  Eng.  Enc.  Law,  tit. 
"Merger";  2  Pom.  Bq.  Jur.  S  794;  Fowler  v. 
Fay,  62  111.  375;  McClain  v.  Weise,  22  111. 
App.  272.  Prom  the  evidence  we  do  not  be- 
lieve that  Joanna  Miller  was  the  real  pur- 
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cbaser  of  the  farm,  or,  at  the  time  of  these 
transactioiiB,  knew^anything  about  Its  being 
bought,  or  furnlahed  any  part,  or  agreed  to 
furnish  any  part,  of  the  consideration  therefor; 
but,  on  the  contrary,  are  satlsfled  therefrom 
that  her  husband  had  the  second  deed  made 
to  her,  and  had  the  title  placed  In  her  name, 
for  the  purpose  of  aiding  In  the  accomplish- 
ment of  his  own  fraudulent  and  selfish  pur- 
pose, and  for  his  own  gain.  It  does  not  ap- 
pear that  the  wife  had  any  separate  property 
or  money  or  means  of  her  own.  She  did  not 
testify  as  a  witness  In  her  own  behalf.  And 
as  to  A.  H.  Miller,  his  testimony  seems  to 
look  in  both  directions,  so  far  as  the  Identifi- 
cation of  the  real  and  actual  purchaser  is 
concerned;  and  In  regard  to  his  testimony  as 
a  witness  we  may  make  the  general  remark 
that  It  is  so  obTlouBly  eyasire,  unfair,  and 
disingenuous  that  we  can  place  but  little,  if 
any,  reliance  on  it. 

But,  even  if  Joanna  Miller  is  to  be  regarded 
as  the  real  purchaser  and  owner  under  the 
deeds  made  to  her,  then  It  is  perfectly  mani- 
fest that  her  husband  waa  her  general  agent 
in-and  about  the  entire  transaction.  The  rule 
is  that  notice  to  an  agent  touching  the  sub- 
Ject-mattM  of  his  agency  or  in  regard  to  the 
transaction  in  which  he  is  engaged  is  notice 
to  the  principal.  Bryan  v.  Primm,  Breese, 
59;  Doyle  v.  Teas,  4  Seam.  202;  Williams  v. 
Brown,  14  lU.  200;  Manufacturing  Co.  t.  Hold- 
fodt,  86  111.  455.  And  this  rule  applies  where 
the  agent  Is  the  agent  of  iKtth  parties  at  the 
same  time,  as  well  as  where  he  is  the  agent 
of  Irat  one.  Bank  of  New  Milford  T.  Town  of 
New  Milford,  36  Conn.  93.  It  follows,  then, 
that  when  appellee,  on  February  24,  1890,  ex- 
ecuted the  deed  to  Joanna  Miller,  and  deliv- 
ered it  to  her  agent,  A.  H.  Miller,  said  Joanna 
Miller  had  notice  of  all  facts  relating  to  the 
farm  and  the  title  thereto  that  were  within 
the  knowledge  of  such  agent,  and  was  charge- 
able with  notice  of  the  relation  that  said 
agent  sustained  to  appeHee,  and  of  the  duties 
that  be  owed  to  her  in  regard  to  said  farm. 
She  cannot,  therefore,  stand  in  a  court  of 
equity  in  the  attitude  of  an  innocent  pui^ 
chaser  for  value,  without  notice  of  defects  in 
her  title;  nor  can  those  who  are  her  privies, 
and  have  merely  succeeded  to  her  rights. 
The  position  and  rights  of  both  are  simply 
those  of  either  a  mortgagee  or  those  of  a 
mere  trustee  under  an  equitable  mortgage. 
A.  H.  Miller  had  represented  himself  to  ap- 
pellee as  an  attorney  at  law,  and  she,  relying 
on  these  representations,  had  employed  him 
as  such  in  and  about  the  business  of  clear- 
ing the  farm  In  which  she  had  an  interest  of 
Incumbrances,  and  securing  it,  or  as  large  a 
part  of  it  as  practicable,  to  her  and  her  chil- 
dren. Tliat  he  waa  not  a  lawyer,  and  had 
fraudulently  Imposed  upon  her  in  that  regard, 
did  not  release  him  from  the  duty  that  In 
his  assumed  character  of  a  lawyer  he  had 
voluntarily  taken  upon  himself.  By  so  as- 
suming In  respect  to  her  the  relation  of  an 
attorney  to  his  client,  he  bound  himself  to 


the  utmost  good  faith  and  fair  deaHn^  to- 
wards her,  and  for  the  preservation  of  her 
rights  and  interests.  He  was  recreant  to  his 
part,  and  fell  far  short  of  performing  his 
duty.  He  himself  is  estopped  by  his  repre- 
sentations and  promises  from  denying  tliat  he 
owed  to  appellee  the  duty  of  an  attorney  to 
his  client  But,  as  between  appellee  and  Jo- 
anna Miller  and  those  in  privity  with  her, 
the  case  stands  upon  the  ground  of  notice. 
She,  having  notice  of  all  the  facts,  and  of  the 
duty  appellant  owed  to  appellee,  and  of  the 
breach  of  that  duty,  took  the.  land  subject  to 
the  rights  and  equities  of  appellee. 

It  is  claimed  that  the  decree  rendered  by 
the  circuit  court  erroneously  sets  aside  and 
awards  the  deed  made  by  Spitler  and  wife 
to  Margaret  Whelan  for  the  lots  in  Sullivan. 
It  seems  to  us  counsel  misapprehends  the 
scope  of  that  decree.  Among  the  conclu- 
sions reported  to  the  court  by  the  special 
master  were  these:  "That  the  deed  from 
Frank  Spitler  and  wife  for  the  city  property 
to  Margaret  Whelan  be  set  aside,  and  tliat 
the  property  be  held  as  the  property  of  A. 
H.  MlUer.  •  •  •  That  the  deed  to  the 
property  In  the  city  of  Sullivan  •  •  • 
from  Margaret  Whelan  to  Samuel  Whelan, 
Bartholomew  Whelan,  and  Everett  Monroe 
Whelan  be  set  aside,  and  be  declared  null 
and  void;  and  that  the  master  in  chancery 
make  to  the  said  A.  H.  Miller  a  deed  for 
said  property;  •  •  •  and  that  the  said  A.  H. 
Miller  have  the  possession  of  the  said  city 
property,  and  all  the  rents  and  profits,  from 
the  1st  day  of  March,  1892."  And  the  rec- 
ord shows  that  upon  the  hearing  of  the  ex- 
ceptions to  the  report  of  the  master  the  or- 
der and  decree  was  that  the  court  "doth  sus- 
tain the  exceptions  In  part  and  overrule  the 
same  In  part,  and  in  lieu  of  the  master's 
findings  herein  the  court  finds  that  the  de- 
fendants' title  of  and  to  the  following  tracts 
of  land,  to  wit,"  etc.,  "is  in  equity  a  mort- 
gage, from  which  the  complainant  is  entitled 
to  redeem  upon  such  equitable  terms  as  the 
court  may  hereafter  determine;  and  the 
court  further  finds  that  the  defendants  are 
entitled  to  have  the  said  lots  one  and  two 
of  block  A  of  Patter  &  Snyder's  addition  to 
the  city  of  Sullivan  restored  to  them."  Read- 
ing the  report,  which  was  lncori>orated  in 
and  made  a  part  of  the  decree,  along  with 
the  order  of  the  court  made  in  regard  thereto, 
and  in  the  light  that  each  throws  on  the 
other.  It  is  plain  that  the  exceptions  were 
sustained  merely  to  that  part  of  the  report 
in  regard  to  the  lots  in  Sullivan  which  an- 
nounced the  conclusion  that  the  deed  from 
Spitler  and  wife  to  Margaret  Whelan  should 
"be  set  aside,"  and  substituted  in  lieu  there- 
of the  conclusion  that  said  lots  should  be 
"restored"  to  the  real  and  equitable  owner 
thereof,  and  left  standing  apd  approved  the 
conclusions  of  the  master  that  said  lots  "be 
held  as  the  property  of  A.  H.  Miller,"  "and 
that  the  master  In  chancery  make  to  the 
said  A.  H.  MlUer  a  deed  for  said  property. 
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•  •  •  and  tbat  the  said  A.  H.  Mffler  bave 
the  poBseaslon  of  the  said  city  ptopertj." 
The  decree  is  very  InartlflclaUy  drawn,  bat 
its  true  intent  and  meaning  are  obviously  as 
above  indicated.  It  evidently  proceeds,  in  re- 
spect to  the  lots  in  Sullivan,  upon  the  theory 
of  a  trust  in  regard  to  the  title  of  said  lots, 
wherein  Margaret  Whelan  was  trustee  and 
A.  H.  Miller  cestui  que  trust;  and  Is  based 
on  the  allegation  of  the  supplemental  bill 
that  Margaret  Wbelan  held  the  said  property 
in  trust  for  the  defendant  A.  H.  Miller  since 
he.  said  Miller,  purchased  the  same  from 
Frank  Spitler  as  aforesaid,  and  had  the  deed 
for  such  property  executed  by  said  Spitler  In 
the  name  of  your  oiatrlx  as  grantee.  There 
is  another  sufflcient  reason  to  the  allegations 
of  error  under  consideration.  It  was  bene- 
ficial to  appellant  that  he  shoold  be  decreed 
to  be  the  owner  of  the  lots  in  Sullivan,  and 
entitled  to  the  possession  of  them,  and  that 
the  master  should  be  directed  to  execute  to 
him  a  deed  for  them.  It  is  a  well-settled 
rule  that  a  party  cannot  avail  of  error  which 
does  not  operate  to  his  prejudice,  and,  a  for- 
tiori, that  he  cannot  take  advantage  of  er- 
rors that  operate  to  his  advantage.  The  con- 
dusion  must  be  that  the  assignments  of  er- 
ror in  regard  to  the  Spitler  lots  are  not  well 
made. 

Numerous  errors  and  cross  errors  are  as- 
signed by  the  respective  parties  to  this  ap- 
peal questioning  the  rulings  and  orders  made 
by  the  chancellor  in  stating  the  account  be- 
tween said  parties,  which  resulted  in  finding 
a  balance  of  ^7.63  due  from  appellant  to  ap- 
pellee, and  in  a  decree  for  that  amount.  The 
testimony  in  regard  t<>  most  of  the  items  of 
account  is  conflicting,  and  the  result  depends 
largely  upon  the  weight  given  to  the  oppose 
Ing  opinions  of  numerous  witnesses  upon 
questions  of  quantity,  value,  etc.  The  con- 
clusion reached  can  at  best  be  but  an  ap- 
proximation to  the  true  and  Just  amount  due 
from  one  party  to  the  other.  Our  examina- 
tion of  the  record  has  led  as  to  the  conclu- 
sion tbat  the  decree  made  below  probably 
reaches  as  correct  and  satisfactory  a  result 
as  Is  attainable.  We  therefore  do  not  ^eel 
inclined  to  disturb  that  decree  made  In  the 
matter  of  the  accounting.  We  find  no  error 
In  the  record  that  seems  to  demand  the  re- 
versal of  the  decrees  that  were  rendered  in 
the  circuit  court,  and  they  are  affirmed.  Af- 
firmed. 


(158  in.  821) 

CHICAGO,  B.  &  Q.  R.  CO.  T.  TORTT.i 
(Supreme  Coart  of  IlUnois.    Oct.  11,  1885.) 

RAILR04D     COHPANIBB—    NBOUOBNCB  —  INSTRUO- 
TIOHS. 

1.  In  an  action  against  a  railroad  com- 
pany .the  evidence  showed  that,  while  plain- 
tiff was  holding  hU  team  of  horses  near  the 
railroad  track,  'an  engine  came  along  and 
scared  the  horses  by   blowing  off  steam  and 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bab 


whktBng;  and  that  as  the  engine  approached 
the  place  on  a  perfectly  straight  track  the  en- 
gineer was  leaning  out  of  the  cab  window. 
BM,  that  the  evidence  warranted  an  instruc- 
tion basing  defendant's  liability  on  the  hy- 
pothesis that  the  engineer  saw  plaintiil,  and 
then  negligently  or  wantonly  whistled  and  blew 
ofC  steam.    66  111.  App.  212,  affirmed. 

2.  It  is  proper  to  change  the  expression 
"doe  care"  in  instmctions  to  "ordinary  care" 
and  "reasonable  care,"  as  the  latter  are  prefer- 
able terms. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  on  the  case  by  Samael  Yorty  against 
the  Chicago,  Burlington  &  Quincy  Railroad 
Company.  Plaintiff  obtained  judgment, 
which  was  affirmed  by  the  appellate  court 
S6  m.  App.  242.  Defendant  appeals.  Af- 
firmed. 

S.  Rlcholson,  for  appellant  O'Conor,  Dun- 
can &  HaAins,  for  appellee. 

BAKBR,  J.  This  ia  an  action  on  the  casa 
brought  by  appellee  against  appellant  to  re- 
cover damages  for  Injuries  alleged  to  have 
been  sustained  by  him  through  the  wlllfnl, 
wanton,  and  maUcions  conduct  of  appellant's 
servants.  The  wrongful  acts  charged  in  the 
declaration  were  the  sounding  of  the  locomo- 
tive whistle  of  a  passing  freight  train  on  de- 
fendant's railroad  in  such  a  loud,  needless, 
wanton,  and  malicious  manner,  and  the 
causing  of  steam  to  be  emitted  from  the 
steam  chest  and  cylinder  of  the  locomotive 
in  such  a  needless,  wanton,  and  malicious 
manner,  as  to-  frighten  the  plaintiff's  team, 
and  render  it  unmanageable,  whereupon  It 
ran  over  him,  and  broke  Ills  leg.  A  Jury  trial 
resulted  in  a  verdict  for  appellee  in  the  sum 
of  ^,000.  A  remittitur  of  $1,000  was  entered, 
whereupon  the  court  overruled  a  motion  for 
a  new  trial,  and  rendered  a  Judgment  for 
|2,000.  From  the  Judgment  of  the  appellate 
court  affirming  that  Judgment  this  appeal  is 
prosecuted. 

It  appears  tbat  appellee  was  employed  with 
his  team  and  a  scraper  upon  appellant's  right 
of  way  by  one  Hillenbrand,  who  had  a  con- 
tract for  filling  up  under  the  railroad.  The 
right  of  way  at  the  place  where  the  work 
was  in  progress  is  GO  feet  on  each  side  of 
the  track.  It  was  the  first  day  of  appellee's 
employment  Several  other  men,  vrith  their 
teams,  were  upon  the  right  of  way,  engaged 
in  the  same  work.  As  the  freight  train  In 
question  approached  from  the  south,  appid- 
lee  went  to  the  beads  of  his  horses,  to  quiet 
and  hold  them  until  the  train  should  pass. 
He  and  one  other  man,  with  a  team,  were 
on  the  west  side  of  the  track.  Two  men, 
with  teams,  were  on  the  east  side.  About 
500  feet  south  of  this  point  is  a  whistling 
post  for  north-bound  trains,  and  about  1,- 
000  feet  north  is  what  la  known  as  the 
Bloomington  or  gravel  road.  When  passing 
the  whistling  post  the  engine  sounded  the 
usual  alarm.  After  the  sounding  of  the 
whistle  at  that  point,  the  engine  bell  was 
being  rung,  and  as  the  train  approaclied 
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the  engineer  was  on  the  east  side  of  the 
cab,  leaning  out  of  the  cab  window,  and 
another  man  was  seen  looking  out  of  the 
window  on  the  west  side  of  the  cab'.  The 
latter,  when  the  engine  was  almost  opposite 
to  the  men  holding  their  teams,  withdrew 
his  head  from  the  cab  window,  and  Imme- 
diately two  or  three  sharp  whistles,  such 
as  are  usually  given  to  scare  stock  oS  the 
track,  were  sounded,  steam  was  emitted 
violently  from  the  escape  pipe,  and  appel- 
lant's horses,  which  up  to  that  time  had 
been  quiet,  became  frightened  and  unman- 
ageable, knocked  appellee  down,  rushed  over 
him,  and  broke  his  leg  near  the  hip  Joint 
The  misconduct  of  appellant's  servants  and 
the  exercise  of  due  care  by  appellee  were 
questions  of  fact  to  be  determined  by  the 
Jury  under  all  the  attendant  and  surround- 
ing circumstances;  and  the  jury  having,  by 
their  verdict,  found  those  facts  in  favor  ot 
appellee  and  against  appellant,  they  are  con- 
clusively so  established  by  the  judgment  of 
the  appellate  court  There  was  no  substan- 
tial error  In  the  rulings  of  the  trial  court  on 
the  admission  and  exclusion  of  evidence. 

The  first  Instruction  given  in  behalf  of  ap- 
pellee was  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  the  plaiutUI,  Samuel 
Torty,  on  the  day  and  at  the  place  in  ques- 
tion, and  Immediately  before  and  at  the 
time  of  the  accident  in  question,  was  in  the 
exercise  of  the  care  and  caution  for  his  own 
safety  which  a  reasonably  prudent  and  care- 
ful man  under'the  same  circumstances  would 
have  exercised;  and  If  the  jury  further  be- 
lieve from  the  evidence  that  the  engineer  or 
fireman  of  the  engine  in  question  saw  the 
plaintiff's  position  at  the  head  of  his  team, 
within  thirty  feet  of  the  track  over  which 
said  engine  was  then  passing,  and- then  neg- 
ligently or  wantonly  caused  the  whistle  of 
said  engine  to  be  sounded  in  a  short,  sharp, 
shrill,  and  unusual  manner,  and  the  steam 
to  escape  from  said  engine  in  a  reckless  or 
negligent  manner;  and  If  the  Jury  further 
believe  from  the  evidence  that  the  sounding 
of  said  whistle,  as  aforesaid,  or  escaping  of 
said  steam,  as  aforesaid,  frightened  the  team 
of  the  plaintift  so  that  said  team  thereupon 
ran  away,  and  Injured  said  plalntUI,— then 
the  plaintiff  should  recover."  C!omplalnt  Is 
made  of  this  Instruction,  because.  It  Is  ar- 
gued, the  hypothesis  of  the  instruction  was 
wholly  erroneous,  and  evidently  misled  the 
Jury.  Counsel  for  appellant  say:  "The  ap- 
pellate court  found  from  the  evidence  that 
the  engineer  was  not  in  a  position  to  see  ap- 
pellee or  his  horses,  and  yet  the  Instruction 
assumes  that  he  did  see  appellee  and  his 
horses,  and  wantonly  sounded  the  whistle, 
and  caused  steajn  to  escape  from  the  en- 
gine." Error  cannot  be  assigned  on  the  opin- 
Ion  of  the  appellate  court  The  correctness 
or  Incorrectness  of  the  Instruction  Is  not  de- 
pendent upon  expressions  used  by  the  appel- 
late court  in  their  opinion,  but  whether  or 
not  there  was  evidence  Introduced  at  the 
v.42N.B.no.l — 5 


trial  upon  which  to  base  the  instruction. 
Here,  we  think,  there  was.  The  record 
shows  that  for  a  long  distance  before  the 
train  reached  the  point  where  appellee  and 
his  colaborers  were  at  work  It  came  down 
grade  over  a  perfectly  straight  track,  and 
that  the  enghieer  was  leaning  out  of  the 
east-side  cab  window.  From  his  position  in 
the  cab  window  he  could  look  obliquely 
across  the  head  of  the  engine,  which  is  much 
narrower  than  the  cab,  to  the  west  side  of 
the  track,  and  see  objects  as  far  west  of  the 
track  as  appellee  was  for  some  distance  be- 
fore the  train  approached  sufficiently  near 
that  point  to  obstruct  the  view.  The  Jury 
might  readily  have  concluded  that,  so  look- 
ing ahead,  he  did  see  appellee.  Indeed,  the 
Instruction  stated  the  law  less  favorably  to 
appellee  than  it  might  with  perfect  propriety 
have  done:  for.  in  order  to  create  a  liability 
in  appellant.  It  was  not  necessary  that  the 
englneer^wlxo,  It  seems  to  be  assumed,  blew 
the  whistle— should  ~  have  seen  appellee. 
The  fact  that  be  saw  the  men  and  teams  at 
work  on  the  east  side  of  the  track  was  suffi- 
cient to  warn  him  against  making  any  un- 
usual or  unnecessary  noises.  And  If,  being 
thus  warned,  he  caused  the  whistle  to  be 
sounded  In  a  loud,  unusual,  and  unneces- 
sary manner,  and  the  steam  to  escape  In  an 
unnecessary  and  reckless  manner,  appellant 
is  responsible  for  the  consequences  of  his 
misconduct; '  and,  if  his  wrongful  act  re- 
sulted In  Injury  to  appellee,  it  could  not 
matter  whether  his  Intention  was  to  fright- 
en the  latter's  horses  or  those  on  the  other 
side  of  the  track.  The  other  objections  made 
to  this  Instruction  are  frivolous,  and  need 
not  be  commented  upon. 

The  other  Instructions  given  in  behalf  of 
appellee  stated  correct  propositions  of  law; 
abstract,  but  applicable.  The  trial  court  Is 
chargeable  with  no  error  In  changing  the 
expression  "due  care"  to  "ordinary  care" 
and  "reasonable  care"  in  some  of  the  In- 
structions given  in  behalf  of  appellant  They 
are  convertible  terms,  and  the  latter  are  pref- 
erable. We  fall  to  see  wherein  the  trial 
court  committed  any  substantial  error  in 
modifying  the  other  Instructions  given  In 
appellant's  behalf.  The  instructions  offered 
by  appellant  and  not  given  were  properly  re- 
fused. We  think  the  Jury  were  fully  and 
fairly  instructed  as  to  the  law  applicable  to 
the  case.  The  record  discloses  no  reversible 
error,  and  the  Judgment  of  the  appellate 
court  Is  therefore  affirmed.    Affirmed. 


OSS  III.  8») 

OADB  et  al.  t.  FOREST  OLEN  BRICK  & 

TILE  C».  et  al.i 

(Supreme  Court  of  IlUnols.    Oct  11,  1895.) 

ArrsAL— Fimi.  Jodowrmt. 
A  judgment  of  the  appellate  court  modi- 
fying a   decree  and   remanding  the   case   for 

1  Reported  by  Louis  Boisot  Jr.,  Bsq.,  of  the 
Chicago  bar. 
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further  proceedings,  the  nature  of  which  de- 
pends on  the  option  given  complainant  to 
amend  his  bill  or  allow  it  to'  be  dismissed,  is 
not  appealable,  not  being  a  final  judgment 

Appeal  from  appellate  court,  First  district. 

Bill  by  Henry  Gade,  Charles  Harms,  and 
Walter  H.  Browne.-  assignee  of  Henry  Tanb- 
mann,  against  the  Forest  Glenn  Brick  &  Tile 
Company,  Charles  C.  Schumacher,  John  C. 
Schumacher,  Charles  C.  Schumacher,  as  ad- 
ministrator of  Charles  F.  Schumacher,  de- 
ceased, and  Albert  P.  Ernst.  Complainants 
obtained  a  decree,  which  was  modified  by 
the  appellate  court.  55  111.  App.  181.  Com- 
plainants appeaL    Dismissed. 

H.  S.  Mecartney,  for  appellants.  Adelbert 
Hamilton,  for  appellees. 

MAGRUDER,  J.  The  original  and  amend- 
ed bills  In  this  case  were  filed  for  the  pur- 
pose of  winding  up  an  insolvent  corporation 
known  as  the  Forest  Glen  Brick  &  Tile 
Company  under  section  25  of  the  corpora- 
tion act  The  subscribers  to  the  capital 
stock  of  the  corporation  were  made  defend- 
ants. An  intervening  petition  was  filed  by 
one  of  the  creditors,  and  a  cross  bill  by  one 
of  the  defendants.  A  receiver  was  appoint- 
ed, who  took  possession  of  the  real  and  per- 
sonal property  of  the  corporation,  and  made 
sale  thereof  under  the  order  of  the  court 
A  refereiuie  was  taken  to  a  master  in  chan- 
cery, who  took  testimony,  and  made  a  re- 
port upon  the  Issues  inrolved.  The  capital 
stock  of  the  corporation,  as  It  was  originally 
organized,  was  $100,000,  divided  into  1,000 
shares  of  $100  each.  It  was  sought  to  hold 
the  stockholders  liable  to  the  creditors  upon 
their  unpaid  subscriptions  to  the  capital 
stock  upon  the  basis  of  the  original  capitali- 
zation of  $100,000.  It  was  contended  by 
most  of  the  stockholders  that  there  had  been 
a  reduction  of  the  capital  stock  from  $100,- 
000  to  $30,000,  and  that  the  stockholders 
should  only  be  held  liable  for  unpaid  sub- 
scriptions, if  there  were  any,  to  the  capital 
stock  as  thus  reduced.  On  the  other  hand, 
the  creditors  claimed  that  the  attempted  re- 
duction of  the  capital  stock  was  fraudulent 
and  void,  and  not  accomplished  in  the  man- 
ner required  by  the  statute.  The  circuit 
court  rendered  a  decree  finding  that  there 
bad  been  no  legal  reduction  of  the  capital 
stock  from  $100,000  to  $30,000,  and  how 
many  shares  had  been  subscribed  by  the 
stockholders,  respectively,  to  the  original 
capital  stock  of  $100,000;  finding  also  the 
total  amount  of  assets  in  the  receiver's  hands 
for  distribution,  the  respective  amounts  due 
from  the  stockholders  upon  their  unpaid 
subscriptions  to  the  capital  stock  upon  the 
basis  of  the  original  capitalization  of  $100,- 
000,  the  amounts  due  the  various  creditors 
upon  their  respective  claims,  the  right  of 
one  creditor,  the  First  National  Bank  of 
Bucyrus,  Ohio,  to  be  paid  out  of  the  assets 
In  the  receiver's  hands  before  the  claim  of 
Another  creditor,  C.  F.  Schumacher  &  Sons, 


should  be  paid  therefrom;  finding  also  the 
percentage  necessary  to  be  assessed  upon 
the  unpaid  stock  in  order  to  pay  the  proven 
claims,  and  levying  the  amounts  which  the 
several  stockholders  were  so  liable  to  pay 
upon  their  unpaid  subscriptions;  and  de- 
creeing that  the  master's  and  receiver's  fees 
and  disbursements  and  the  two  claims  above 
named  be  paid  in  the  order  above  named 
out  of  the  cash  assets,  and  that  the  stock- 
holders should  pay  to  the  receiver  the  re- 
spective amounts  so  assessed  against  them, 
being  in  each  case  tbe  percentage  of  the 
amount  due  from  each  stockholder  upon  his 
unpaid  subscription  to  the  capital  stock  of 
$100,000  as  such  percentage  was  thereinbe- 
fore fixed  and  determined  to  be  necessary  to 
pay  the  established  claims.  The  decree  con- 
tained other  findings  and  provisions,  but 
those  above  set  forth  are  sufficient  for  an 
understanding  of  Its  general  scope  and  char- 
acter. 

Upon  appeal  to  the  appellate  court,  that 
court  after  a  hearing  of  the  cause  made  the 
following  order:  "The  court  orders  that  the 
decree  of  the  circuit  court  of  Cook  county 
be  affirmed  In  all  things  except  as  to  the 
priority  allowed  the  claim  of  the  First  Na- 
tional Bank  of  Bucyrus,  and  except  as  It  re- 
lates to  the  stockholders,  and  the  extent  of 
their  holdings,  and  their  liability  upon  the 
basis  of  the  original  capitalization;  but 
that  in  those  respects  the  said  decree  is 
reversed,  with  directions  to  direct  the  pay- 
ment of  the  said  claim  of  the  firm  of  C. 
F.  Schumacher  &  Sons  to  the  amount  of 
$4,702.09  and  interest,  out  of  tbe  funds  in 
the  hands  of  the  receiver  derived  from  the 
property  conveyed  by  the  trust  deeds  secur- 
ing the  notes  held  by  said  firm  for  said 
amount,  j^rior  to  the  payment  of  the  claim 
of  the  First  National  Bank  of  Bucyrus;  and 
to  permit  appellees,  if  they  so  elect,  to 
amend  their  pleadings  to  conform  to  the 
fact  of  the  corporation  having  reduced  its 
capital  to  thirty  thousand  dollars,  and  upon 
that  basis  to  ascertain  tbe  shareholders,  the 
extent  of  their  holdings,  and  their  respec- 
tive liability,  and  to  enter  a  new  decree  for 
the  amounts  for  which  they  are  severally 
liable;  but,  if  the  appellees  shall  elect  not 
to  amend,  then  the  bill  and  cross  bill  to  be 
dismissed.  And  It  is  further  considered  by 
the  court  that  the  said  plaintiffs  in  error 
recover  of  and  from  the  said  Henry  Gade, 
Charles  Harms,  and  Walter  H.  Browne,  de- 
fendants In  error,  their  costs  by  them  in 
this  behalf  expended,  to  be  taxed,  and  they 
have  execution  tiierefor."  From  this  order 
or  judgment  the  appellants  here,  who  were 
appellees  in  the  appellate  court,  appeal  to 
this  court,  and  the  appellees  here,  who  were 
appellants  in  tbe  appellate'  court,  move  to 
dismiss  the  present  appeal  upon  tbe  alleged 
ground  that  the  judgment  of  the  appellate 
court  as  above  set  out  Is  not  such  a  Judg- 
ment as  can  be  brought  by  appeal  to  this 
court 
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Under  section  00  of  the  practice  act  a  party 
to  such  a  case  as  the  one  at  bar  can  only  re- 
move the  same  from  the  appellate  court  to 
the  supreme  court  by  appeal  or  writ  of  error 
"If  the  Judgment  of  the  appellate  court  be 
that  the  order.  Judgment,  or  decree  of  the 
court  below  be  affirmed,  or  if  final  Judgment 
or  decree  be  rendered  therein  in  the  appel- 
late court,  or  If  the  Judgment,  order  or  de- 
cree of  the  appellate  court  be  such  that  no 
further  proceedings  can  be  had  In  the  court 
below,  except  to  carry  Into  effect  the  man- 
date of  the  appellate  court."  2  Starr  &  O. 
Ann.  St.  p.  1853.  An  examination  of  the 
Judgment  here  will  show  that  it  falls  to 
come  within  either  of  the  three  classes  spec- 
ified In  the  statute.  It  does  not  affirm  the 
Judgment  of  the  lower  court,  but  partly  af- 
firms and  partly  reverses  it;  and,  while  It  is 
not  stated  in  the  Judgment  that  the  cause  is 
remanded,  yet,  as  the  decree  Is  reversed 
with  directions,  there  must  be  a  remandment 
before  the  trial  court  can  carry  out  the  di- 
rections. The  decree  la  reversed  so  far  as  It 
fixes  the  liability  of  the  stockholders  upon 
the  basis  of  unpaid  subscriptions  to  a  capi- 
tal stoclc  of  $100,000  and  provides  for  the  as- 
certainment of  their  liability  upon  the  basis 
of  unpaid  subscriptions  to  a  capital  stock  of 
$30,000.  The  Judgment  Is  not  final,  nor  la 
It  such  that  no  proceedings  can  be  had  in  the 
court  below  except  to  carry  Into  effect  the 
mandate  of  the  appellate  court.  When  the 
case  goes  back  to  the  trial  court,  and  in  the 
event  that  appellees  shall  not  choose  to  al- 
low their  bill  and  cross  bill  to  be  dismissed. 
It  must  be  ascertained  how  and  upon  what 
principle  the  capital  stock  was  reduced  from 
$100,000  to  $30,000,  how  many  shares  each 
stockholder  held  of  the  reduced  stock,  what 
subscriptions  thereto  had  been  paid  m  full, 
bow  much  remained  due  from  each  stock- 
holder whose  subscription  was  not  fully 
paid,  what  amount  should  be  assessed 
against  each  holder  of  unpaid  reduced  stock 
In  order  to  pay  In  full  or  pro  rata  the  proven 
debts.  To  determine  these  matters  requires 
substantially  a  further  hearing  of  the  cause, 
and  the  rendition  by  the  lower  court  of  a 
new  decree  as  to  amounts,  and  perhaps  as 
to  parties.  A  Judgment  or  decree  Is  said  to 
be  final  when  it  terminates  the  litigation  be- 
tween the  parties  on  the  merits  of  the  case, 
so  that,  when  affirmed  by  the  reviewing 
court,  the  court  below  has  nothing  to  do  but 
to  execute  the  Judgment  or  decree  It  had  al- 
ready entered.  Chicago  &  N.  W.  Ey.  Co.  v. 
City  of  Chicago,  148  111.  141,  35  N.  B.  881. 
It  cannot  be  said  here,  in  view  of  the  action 
required  to  be  taken  by  the  circuit  court 
when  the  case  Is  remanded  to  it,  that  that 
court  wtU  have  nothing  to  do  but  to  execute 
its  former  decree.  Where  the  Judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
remanded,  no  appeal  lies  from  the  appellate 
court  to  the  supreme  court,  as  such  Judg- 
ment Is  In  no  sense  final.  Buck  y.  County 
of  Hamilton,  90  IlL  507.    This  Is  equally  true 


where  the  Judgment  of  the  circuit  court  is 
partly  affirmed  and  partly  reversed  by  the 
appellate  court  The  statute  has  not  author- 
ized an  appeal  or  writ  of  error  where  a  de- 
cree is  affirmed  in  part  and  reversed  In  part. 
Bank  v.  Jenkins,  109  IlL  219.  In  the  latter 
case  we  said:  "Where  the  case  la  remanded 
for  another  trial  on  the  merits,  for  a  trial 
de  novo,  an  appeal  or  writ  of  error  will  not 
lie  under  our  statute,  although  the  decree 
may  have  been  affirmed  as  respects  some  of 
its  provisions."  Bank  v.  Jenkins,  supra. 
In  Ball  V.  Schaffer,  112  111.  341,  where  a  de- 
cree in  a  suit  for  dower,  finding  the  yearly 
value  of  the  dower  Interest,  and  fixing  the 
damages  to  be  paid  for  the  failure  to  give 
dower  from  the  time  of  the  commencement 
of  the  suit  was  affirmed  as  to  the  first  part 
and  reversed  as  to  the  damages,  and  remand- 
ed to  the  court  below,  with  directions  to 
liAve  the  damages  assessed  by  a  Jury,  it  waa 
held  that  no  appeal  would  He  from  such 
Judgment  of  the  appellate  court,  aa  a  new 
trial  was  to  be  had  in  the  court  below  In  re- 
spect to  the  damages  for  a  refusal  to  assign 
dower.  When  the  new  decree  is  entered  be- 
low In  the  case  at  bar,  new  and  different  11>- 
abilities  must  be  ordered  and  determined; 
and,  as  these  liabilities  are  to  be  based  upon 
interests  in  the  capital  stock  as  reduced,  the 
defendants  below,  who  were  ordered  by  the 
first  decree  to  pay  certain  amounts,  may  be 
required  to  pay  different  amounts,  and  some 
of  them  may  not  be  required  to  pay  anything. 
The  decree  Is  not  brought  within  the  terms 
of  the  statute  by  the  fact  that  the  appellees 
are  therein  given  the  right  to  elect  whether 
they  will  seek  to  enforce  the  liability  of  the 
defendants  as  holders  of  the  redused  capital 
stock,  or  to  suffer  their  bill  and  cross  bill 
to  be  dismissed.  Where  the  particular  mode 
of  executing  the  decree  is  made  by  the  Judg- 
ment of  the  appellate  court  to  depend  upon 
the  exercise  of  an  option  by  the  complain- 
ants in  the  lower  court,  the  case  must  go 
back  to  the  lower  court,  because  It  is  there 
only  that  the  option  so  conferred  can  be  ex- 
ercised; and  hence  the  Judgment  is  not  of 
such  a  character  that  it  can  be  brought  to 
this  court  by  appeal  or  writ  of  error.  Chi- 
cago &  N.  W.  Ky.  Co.  V.  City  of  Chicago,  su- 
pra. The  motion  to  dismiss  the  appeal  is 
granted,  and  the  appeal  is  dismissed,  .ap- 
peal dismissed. 

(168  111.  524) 

COOK  COUNTY  v.  CITY  OF  CHICAQO.i 
(Supreme  Court  of  Illinois.    Oct  11,  1895.) 
Injdnotion— Ejectment— BsMBDT  at  Law. 
An  ejectment  suit  by  a  county  will  not 
be  enjoined  because  of  a  contract  wliereby  the 
county  gave  the  defendant  In  ejectment  pos- 
session of  the   land,   where  each   contract   is 
valid  in  form,  and  is  questionable  only  as  t>e- 
ing  possibly  contrary  to'  an  express  statutory 
prohibition,  since  the  contract,  if  void,  should 

1  Reported  by  Louis  Bolfot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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not  be  enforced  In  equity,  and,  if  valid,  consti- 
tutes an  adequate  defense  to  the  action  of 
ejectment. 

Error  to  circuit  court.  Cook  county;  M.  F. 
Tuley,  Judge. 

BUI  for  Injunction  by  the  city  of  Chicago 
against  the  county  of  Coaik.  Complainant  ob- 
tained a  decree.  Defendant  brings  error.  Re- 
versed. 

E.  J.  Judd,  for  plaintiff  In  error.  J.  M. 
Palmer,  Corp.  Counsel,  for  defendant  In  error. 

WILKIN,  J.  The  city  of  Chicago  filed  this 
bin  In  the  court  below  to  enjoin  the  prosecu- 
tion of  a  suit  in  ejectment  against  It  by  the 
county  of  Cook,  to  recover  possession  of  the 
"Chicago  City  Hall,"  described  as  the  west 
half  of  block  39,  In  the  original  town  of  Chi- 
cago. The  county  filed  a  general  demurrer  to 
the  bill,  which  was  overruled,  and  a  decree 
entered  as  prayed.  To  reverse  that  decree,  this 
writ  of  error  Is  prosecuted. 

It  Is  Insisted— First,  that  the  circuit  court 
erred  in  overruling  the  demurrer,  on  the 
gound  that  the  bill  shows  on  Its  face  a  com- 
plete and  adequate  remedy  at  law;  and,  sec- 
ond, because  It  falls  to  state  a  case  entitling 
the  complainant  to  any  relief  whatever.  To 
the  argument  of  counsel  for  plaintiff  In  error, 
in  support  at  the  first  of  these  propositions,  op- 
posing counsel  make  a  reply,  and  we  have  not 
been  able  to  discover  a  satisfactory  answer 
thereto.  It  appears  from  the  allegations  of 
the  bill  that  block  39  is  a  part  of  a  section  of 
land  given  by  the  government  to  this  state 
to  aid  in  the  construction  of  the  Illinois  and 
Michigan  Canal;  that  by  an  act  of  the  leg- 
islature approved  February  15,  1831,  the  canal 
commissioners  were  authorized,  'if  they  should 
be  of  opinton  that  It  wiir  Increase  the  value  of 
lands  In  any  town  laid  off  on  the  canal  lands, 
that  have  or  may  have  seats  of  justice,  to  give 
a  quantity  of  land  In  said  town,  not  exceed- 
ing ten  acres,  to  aid  In  the  erection  of  public 
buildings;  for  which  donation  the  governor 
shall  Issue  a  patent."  In  pursuance  of  that 
power,  on  November  10,  1831,  the  canal  com- 
missioners executed  a  deed  of  donation;  and 
the  governor  Issued  a  patent  to  the  county 
commissioners  of  Cook  county  for  said  block 
39,  It  being  recited  in  the  patent  that  It  was 
conveyed  "to  aid  said  county  in  the  erection 
of  public  buildings."  By  a  further  act  of  the 
legislature,  entitled  "An  act  to  prevent  the 
sale  of  the  public  square.  In  the  city  of  Chica- 
go," approved  February  4,  1851,  It  was  enacted 
(section  2)  that  the  board  of  supervisors,  and 
all  other  county  authorities  of  the  county  of 
Cook,  and  common  council  of  the  city  of  Chi- 
cago, are  hereby  forbidden  to  sell,  mortgage, 
incumber,  or  convey  said  block  39,  or  any  part 
thereof.  Section  3:  "That  nothing  In  this  act 
contained  shall  be  so  construed  as  to  prevent 
the  erection  of  county  buildings  on  said  block 
39."  From  about  1851  the  county  and  city 
occupied  and  owned  a  building  jointly  in  the 
center  of  the  block,  and,  as  stated  In  the  bill, 
"by  agreement  made  many  years  prior  to  the 


second  day  of  May,  1868,  the  Interest  of  the 
city  In  the  building  was  s/soi  aud  that  of  the 
county  iVsot  of  the  whole  structure."  It  Is 
neither  alleged  nor  claimed  that  such  agree- 
ment was  entered  Into  prior  to  the  act  of 
Febnmry  4, 1831.  On  the  2d  day  of  May,  1808. 
In  pursuance  of  a  resolution  of  its  board  of 
supervisors,  passed  the  preceding  March,  the 
county  entered  Into  a  contract  with  the  dly,  by 
the  terms  of  which  the  city  agreed  to  pay  the 
county  $50,000,  In  consideration  of  which  the 
latter  "granted  to  the  city  the  west  half  of 
the  courthouse  then  on  the  block,  except  the 
basement,  with  the  privilege  of  erecting  a 
building  to  be  used  as  a  city  ball  on  the  west 
side  thereof,  the  plans  of  which  to  be  first 
submitted  to  and  approved  by  the  building 
committee  of  the  board  of  supervisors  of  the 
county."  This  agreement  was  fully  carried 
out  by  the  city,  the  building  erected,  by  the 
approval  of  said  committee,  costing  about 
$400,000.  In  October,  1871,  aU  the  buildings  on 
the  block  were  bm-ned;  and  about  the  19th 
of  August,  1872,  in  pursuance  of  previous  ac- 
tion by  the  city  council  and  board  of  supervis- 
ors, a  contract  was  entered  Into  as  follows: 
"(1)  The  said  pai-tles  will  join  In  the  erection 
of  a  public  building  on  said  block  39  for  the 
use  of  the  coimty  and  city  governments  re- 
spectively, and  the  courts  of  record  of  said 
county.  (2)  The  general  exterior  design  of 
said  building  shall  be  of  a  uniform  character 
and  appearance,  as  may  be  hereafter  agreed 
upon  by  the  board  of  county  commissioners  and 
the  common  council  of  the  city  of  Chicago. 
(3)  That  portion  of  said  building  situated  west 
of  the  north  and  south  center  line  of  said 
block  shall  be  erected  by  the  cl^  of  Chicago 
at  Its  own  expense.  (4)  The  dty  of  Chicago 
shall  occupy  that  portion  of  said  block  west 
of  said  center  line  for  a  city  hall  and  office  In- 
cidental to  the  administration  of  the  city  gov- 
ernment, and  for  no  other  purpose  whatsoever, 
except  as  hereinafter  provided.  (5)  Each  of 
the  parties  hereto  will  heat,  light,  and  other- 
wise maintain  and  furnish  Its  own  portion  of 
said  building.  (6)  The  necessary  expense  of 
Improving  the  grounds  around  said  building, 
and  maintaining  the  same,  shall  be  paid  equal- 
ly by  the  said  city  and  county.  •  »  »" 
The  seventh  clause  contains  a  covenant  on  the 
part  of  the  county  that  said  city  of  Chicago 
"shall  have  the  control  and  occupancy  of  the 
said  west  half  of  said  block  for  the  said  city 
ball  and  public  offices  Incidental  to  the  gov- 
ernment of  said  city,  without  hindrance,  hence- 
forth, forever."  Then  follows  a  provision  to 
the  effect  that,  if  the  city  shall  cease  to  use  the 
property  for  purposes  named,  the  county  shall 
have  the  right  to  resume  possession  thereof, 
and  the  dty  shall  forfeit  all  Its  rights  therein, 
and  the  contract  become  null  and  void.  In 
pursuance  of  this  agreement,  the  building  now 
on  the  block  known  as  the  "Courthouse  and 
City  Hall"  was  erected,  the  work  being  begun 
early  In  1878,  and  completed  several  years 
later,  at  a  cost  to  the  city  of  about  $1,716,000. 
Since  its  completion  the  dty  has  occupied  and 
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used  tbat  part  of  the  building  erected  by  It, 
without  legal  hindrance  in  Its  right  to  do  so 
by  the  county  authorities  until  the  bringing 
of  the  suit  to  enjoin  which  this  bill  was  filed. 

Whatever  right  the  city  of  Chicago  has  in 
the  west  half  of  block  30  must  be  predicated 
upon  the  contract  of  August  19,  1872.  The  bill 
seems  to  proceed  upon  the  theory  tliat  that 
contract  on  the  part  of  the  county  of  Cook  was 
ultra  vires,  but  that,  by  the  subsequent  conduct 
of  the  county,  an  equitable  estoppel  lias  arisen 
against  It  to  question  the  binding  force  of  the 
same.  We  are  unable  to  give  our  assent  to 
that  proposition.  The  bill  shows  that  the 
agreement  was  regularly  Altered  into  by  the 
legally  constituted  authorities  of  the  county, 
unless  it  can  be  said  the  county  of  Cook  had 
no  power  to  make  it.  If  such  want  of  power 
does  appear,  It  must  be  because  the  contract 
Is  in  violation  of  that  provision  of  the  act 
of  1851  which  forbids  the  county  authorities 
"to  sell,  mortgage.  Incumber,  or  convey  eald 
block  39,  or  any  part  thereof;  and,  if  the 
power  Is  wanting  because  of  such  prohibition, 
the  ccmtract  is  not  merely  ultra  vires,  but  al>- 
Bolutely  Illegal  and  void.  See  Penn  v.  Bom- 
man,  102  lU.  523,  and  cases  there  cited.  The 
distinction  between  ccmtracts  ultra  vires  and 
those  which  are  held  to  be  absolutely  void,  be- 
cause prolilblted  by  law,  Is  drawn  in  the  late 
case  of  Eadish  v.  Association,  151  IlL  531,  38 
N.  E.  236.  While  It  Is  true  that  an  equitable 
estoppel  may  be  pleaded  against  a  municipal 
corporation  under  the  rule  in  this  state,  we 
fully  concur  with  counsel  for  plaintiff  in  error 
In  their  contention  that  "an  equitable  estoppel 
can  never  arise  or  grow  out  of  the  doing  of 
an  illegal  act,  or  an  act  prohibited  by  law." 
And  the  controlling  question  in  the  decision  of 
the  point  whether  there  was  a  complete  rem- 
edy at  law,  therefore,  is:  Is  the  agreement 
of  August  19,  1872,  so  far  in  violation  of  sec- 
tion 2  of  the  act  of  1851  as  to  render  the  con- 
tract illegal  and  void?  In  other  words,  is  an 
agreonent  on  the  part  of  the  county  of  Cook 
that  it  will  Join  with  the  city  of  Chicago  In 
erecting  a  building,  to  be  paid  for  as  stated 
In  the  contract,  in  consideration  of  which  the 
city  should  have  the  control  and  occupancy  ot 
the  west  half  of  the  block  for  a  city  hall  and 
public  olBces  Incidental  to  the  government  of 
said  dty,  without  hindrance,  henceforth,  for- 
ever,—provided,  if  used  for  other  purposes,  the 
county  should  have  the  right  to  resume  pos- 
session of  the  property,  and  the  contract  there- 
upon become  void,— a  selling,  mortgaging,  In- 
cumbering, or  conveying  said  block  39,  or  any 
part  thereof,  within  the  meaning  of  the  pro- 
hibitory language  of  the  act  of  1861?  How- 
ever this  question  might  be  answered,  it  would 
seem  too  dear  for  argument  that  the  decision 
of  the  court  below  must  be  reversed.  If  that 
contract  is  Illegal  and  void,  because  within  the 
prohibition  of  the  statute,  then  a  court  of  equi- 
ty will  not  lend  its  aid  to  the  enforcement  of 
it  If,  on  the  other  hand,  by  a  fair  construc- 
tion of  the  contract  it  Is  not  y<AA  as  contra- 
vening the  jHTovlsIons  of  the  statute.  It  is  a 


complete  defense,  as  appears  from  the  allega- 
tions of  this  bill  to  the  action  of  ejectment 
We  said  in  Bishop  of  Chicago  v.  Chlniquy, 
74  111.  318:  "The  indispensable  basis  upon 
which  a  defendant  to  an  action  at  law  may 
resort  to  a  court  of  equity  to  restrain  the 
prosecution  of  such  action  is  that  he  has  some 
equitable  defense  which  a  court  of  law  cannot 
take  cognlzanoe  of,  either  by  reason  of  want 
of  Jurisdiction,  or  from  the  infirmity  of  legal 
process.  The  application  to  equity  necessarily 
concedes  the  legal  right  and  It  is  upon  the 
ground  that  such  legal  right  which  Is  sought 
to  be  enforced  by  the  action  at  law  is  sub- 
servient to  an  equitable  claim,  which  the  de- 
fendant at  law  cannot  set  up  there,  that  the 
court  takes  Jurisdiction,  because  It  would  be 
against  conscience  and  good  faith  that  the 
plalntlfl  at  law  should  use  the  advantage  of 
which  he  is  thus  possessed  at  law,  when  the 
legal  right  he  is  seeking  to  enforce  Is  sub- 
servient to  equities  which  the  defendant  at 
law  Is  powerless  to  assert  there.  It  is  not  upon 
the  ground  of  want  of  legal  right  in  the  plain- 
tiff at  law  that  equity  Interferes,  but  upcm  the 
principle  of  preventing  a  legal  right  from  be- 
ing forced  In  an  inequitable  manner  or  for  an 
Inequitable  purpose.  Equities  calling  tac  its 
interference,  as  dear  as  the  legal  right  which 
It  seeks  to  control,  must  be  shown  before  a 
court  of  chancery  should  Interfere  with  an 
action  at  law.  These  principles  are  recog- 
nized by  all  the  authorities,"— citing  Kerr,  InJ. 
pp.  13,  14,  and  cases  in  notes.  We  entertain 
no  doubt  that,  applying  the  rule  here  an- 
nounced, the  soundness  of  which  cannot  be 
questioned,  the  court  below  had  no  Jurlsdlc- 
tioa  to  enjoin  the  suit  at  law,  and  on  that 
ground  Its  decree  should  be  held  erroneous. 
It  will  accordingly  be  reversed,  and  the  cause 
will  be  remanded  to  the  drcuit  court  of  Cook 
county,  with  directions  to  dismiss  the  bll*. 
Reversed  and  remanded. 


(168  111.  63") 

VOIiTZ  et  aL  v.  NATIONAL  BANK  OP 

ILLINOIS.i 

(Supreme  Court  of  Illinois.    Oct  11,  1885.) 

Banks  akd  Baneiko- Nbgotiablb  Instruhxnts 

— RiOBTS  A8  iNDOaSER. 

1.  A  national  bank  a^eed  to  act  as  agent 
of  a  private  banker  Inpaying  his  checks  through 
the  clearing  house.  Tne  private  banker  having 
failed,  the  bank  refused  to  act  for  him  any 
longer,  but  afterwards  paid  and  had  indorsed 
to  it  one  of  his  checks,  which  it  had  gnaran- 
tled.  Held,  that  such  payment  was  made  as 
guarantor,  and  not  as  agent,  and  that  the  bank 
had  the  rights  of  an  indorsee  of  the  check. 

2.  The  fact  that  a  contract  made  by  a  na- 
tional bank  is  ultra  vires,  as  contrary  to  the 
national  bank  act,  cannot  be  set  up  in  defense 
to  an  action  growing  oat  of  such  contract 
Bank  v.  Matthews,  98  U.  S.  621.  followed. 

Appeal  from  appellate  court.  First  district. 
Assumpsit  by  the  National  Bank  of  Illinois 
against  Fred  L.  Voltz  and  Albert  Lang,  co- 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  thit 
Chicago  bar. 
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partners  m  Fred  L.  VoUb  &  Oo.  Plaintiff 
obtained  Judgment,  wblch  was  affirmed  by 
tbe  appellate  court  57  111.  App.  360.  De- 
fendants appeal.     Affirmed. 

This  cause  is  brought  to  this  court  by  ap- 
peal on  a  certificate  of  importance  from  tbe 
appellate  court  of  the  First  district.  On  and 
for  some  time  prior  to  June  3,  1893,  there 
was  In  the  city  of  Chicago  an  association 
known  as  the  Chicago  Clearing  House.  The 
membership  of  that  association  comprised 
certain  of  the  Chicago  banks,  and  its  pur- 
pose was  to  facilitate  the  daily  settlement 
between  those  banks.  The  National  Bank 
of  Illinois,  appellee,  and  the  First  National 
Bank  of  Chicago,  were  both  members  of  that 
association.  On  and  for  some  time  prior 
to  June  2,  1893,  Hermann  Schaffner  &  Co. 
were  engaged  In  business  as  private  bankers 
in  the  city  of  Chicago.  They  were  not  in 
the  clearing-house  association,  but  through 
an  arrangement  between  them  and  appellee 
checks  drawn  upon  the  former  were  cleared 
by  the  latter.  In  order  to  make  this  arrange- 
ment effective,  so  that  checks  drawn  upon 
Hermann  Schaffner  &  Co.,  and  certified, 
would  be  received  by  the  clearing-house 
banks,  it  became  necessary  for  appellee  to 
guaranty  the  payment  of  such  checks.  On 
June  2,  1893,  the  First  National  Bank  held 
for  collection  a  draft  for  f 581.03,  drawn  on 
appellants,  F.  L.  Voltz  &  Co.,  and  by  them 
accepted.  On  that  day  appellants,  who  then 
bad  funds  on  general  deposit  with  Hermann 
Schaffner  &  Co.,  drew  a  check  upon  the  lat- 
ter for  the  sum  of  $581.03,  had  It  certified, 
and  delivered  It  to  tbe  First  National  Bank 
in  payment  of  the  draft.  That  check  was 
received  by  the  First  National  Bank  be- 
tween 11  and  12  o'clock  on  June  2d,  and  too 
late  to  be  put  through  the  clearing  house  on 
that  day.  At  about  8 '.30  a.  m.  of  June  3, 
1893,  Hermann  Schaffner  &  Co.  made  a  vol- 
untary assignment  for  the  benefit  of  their 
creditors.  They  then  ceased  doing  business, 
and  are  still  Insolvent  On  June  3,  1893, 
the  First  National  Bank  presented  said 
check  through  tbe  clearing  house  to  the  Na- 
tional Bank  of  Illinois.  The  payment  of  it 
was  refused  on  account  of  the  insolvency  of 
Hermann  Schaffner  &  Co.  The  cashier  of 
the  First  National  thereupon  called  the  at- 
tention of  appellee  to  the  guaranty  in  evi- 
dence, and  thereupon  appellee  Issued  its 
cashier's  check  for  the  amount,  and  the 
check  in  suit  was  indorsed  "Without  re- 
course," by  the  First  National  Bank,  and  de- 
livered to  appellee.  Tbe  amount  of  tbe 
check  was  charged  by  appellee  as  an  over- 
draft of  Herman  Schaffner  &  Co.'s  account, 
and  It  subsequently  filed  a  claim  for  the 
amount  so  paid  against  the  estate  of  Her- 
mann Schaffner  &  Co.  The  following  is  a 
copy  of  the  check  as  it  was  offered  In  evi- 
dence: 

"No.  1,076.  Chicago,  June  2nd,  1893.  To 
Hermann  Schaffner  &  Co.,  Bankers:  Pay  to 
the  order  of  the  First  National  $581  «*/ioo 


(five  hundred  eighty-one  and  <>Vioo  dollars). 
F.  L.  Voltz  &  Co." 

"Certified  June  2nd,  1893.  Hermann  Schaff- 
ner &  Co.    A.  Swarts,  Teller." 

Indorsed  on  back:  "First  National  Bank. 
Without  recourse.    R.  J.  Street,  Cash." 

"Pay  through  Chicago  Clearing  House 
only. 

"Paid  June  3rd,  1893." 

The  indorsement,  "Paid  June  3rd,  1893," 
is  the  clearing-house  stamp,  put  there  on 
June  2d,  and  dated  a  day  ahead  by  the  First 
National  Bank  In  anticipation  of  payment 
through  the  clearing  of  the  next  day,  as  was 
the  usage  among  the  members  of  the  clear- 
ing house. 

The  following  Is  a  copy  of  the  guaranty 
given  by  appellee  to  the  First  National 
Bank: 

"Chicago,  Feb.  3rd,  1886.  L.  J.  Gage,  Esq., 
Vice  President,  City— Dear  Sir:  This  bank 
hereby  holds  itself  accountable  for  paymoit 
on  presentation  In  the  regular  course  to  It 
of  any  and  all  (±ecks  or  drafts  drawn  upon 
the  banks  and  bankers  below  named,  or  ei- 
ther of  them,  and  properly  certified  by  them. 
This  obligation,  however,  to  apply  only  to 
such  drafts  and  checks  as  may  be  received 
by  you  In  the  coi^e  of  your  business  in 
payment  of  collections  or  discounted  Items. 
•    •    • 

"Hermann  Schaffner  &  Co. 
"Truly  yours, 

"Wm.  A.  Hammond,  Cashier." 

The  suit  is  assumpsit  by  appellee,  as  as- 
signee of  the  check,  against  appellants,  as 
makers.  The  declaration  also  contains  the 
common  counts.  The  Issues  joined  were 
submitted  to  the  circuit  court  without  a 
jury,  and  the  finding  and  the  judgment  were 
for  appellee  for  $607.66  damages.  And  there- 
after the  judgment  was  affirmed  In  the  ap- 
pellate court 

At  the  trial,  appellants  submitted  certain 
written  propositions,  to  be  held  as  law.  The 
court  held  proposition  1,  as  follows:  "(1) 
The  court  finds  as  a  matter  of  law  that  the 
relationship  between  Hermann  Schaffner  & 
Co.  and  the  plaintiff  herein,  whereby  the  lat- 
ter represented  the  former  in  the  clearing 
bouse  in  the  city  of  Chicago,  was  that  of 
principal  and  agent."  But  the  court  refused 
to  bold  propositions  from  2  to  9,  Inclusive, 
which  were  as  follows:  "(2)  The  court  finds 
as  a  matter  of  law  that  the  plaintiff  herein 
came  into  i>08sesslon  of  the  check  sued  on 
herein  for  and  as  the  agent  of  Hermann 
Schaffner  &  Co.,  and  that  the  payment  made 
therefor  by  it  to  the  First  National  Bank  was 
in  law  a  payment  by  Hermann  Schaffner  & 
Co.,  and  an  extinguishment  of  the  drawer's 
liability.  (3)  The  court  finds  as  a  matter  of 
law  that,  as  tbe  National  Bank  of  Illinois 
was  not  liable  upon  Its  guaranty  to  the 
First  National  Bank,  the  payment  by  it  was 
made  as  volunteer,  and  it  is  not  entitled  to 
be  subrogated  as  against  the  defendants  to 
the  rights  of  tbe  First  National  Bank.    (4) 
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The  court  finds  as  a  matter  of  law  that 
the  contract  executed  by  the  National  Bank 
of  Illinois  in  1886  was  ultra  Tires  and  void, 
and  that  the  First  National  Bank  could  not 
have  maintained  any  recovery  thereon  for 
the  check  In  question.  (5)  The  court  finds 
as  a  matter  of  law  that  the  contract  of  guar- 
anty executed  by  the  National  Bank  of  II- 
Unois  to  the  First  National  Bank  In  1886  Is 
void,  as  rendering  the  National  Bank  of 
Illinois  liable  for  an  amount  In  excess  of  the 
capital  stock  of  the  company  actually  paid 
In,  and  that  the  First  National  Bank  could 
not  have  maintained  any  action  thereon  for 
the  recovery  of  the  amount  of  the  check  in 
suit  (6)  The  court  finds  as  a  matter  of  law 
that  the  contract  of  guaranty  executed  by 
the  National  Bank  of  Illinois  to  the  First 
National  Bank  in  18S6  is  void,  as  being 
against  public  policy;  and  that  the  First 
National  Bank  could  not  have  maintained 
any  action  thereon  for  the  recovery  of  the 
amount  of  the  check  in  suit  (7)  The  court 
finds  as  a  matter  of  law  that  the  defendants 
are  not  liable  to  the  plaintiff  upon  the  check 
sued  on  herein.  (8)  The  court  finds  as  a 
matter  of  law  that  the  First  National  Bank 
was  bound  to  know  the  ultra  vires  charac- 
ter of  the  contract  of  guaranty  executed  to 
it  by  the  National  Bank  of  Illinois  in  1886 
by  reason  of  itself  being  a  national  bank. 
(9)  The  court  finds  as  a  matter  of  law  that 
Hermann  Schaffner  &  Co.  would  have  no 
right  of  action  upon  the  check  in  question  if 
It  had  paid  It,  and  that  the  National  Bank 
of  Illinois  cannot,  by  virtue  of  the  payments 
made  by  it  In  the  course  of  its  agency  for 
Hermann  Schaffner  &  Co.,  acquire  any 
greater  rights  as  against  the  defendants 
herein  than  Hermann  Schaffner  &  Co.  would 
have  had  had  such  payment  been  made  by 
them." 

Moses,  Pam  &  Kennedy,  for  appellants. 
Moran,  Kraus  &  Mayer,  for  appellee. 

BAKER,  J.  (after  stating  the  facts). 
There  was  no  real  inconsistency  in  the  rul- 
ings of  the  trial  court  upon  the  written  prop- 
ositions submitted  to  it  in  holding  proposi- 
tion 1,  and  refusing  to  hold  propositions  2, 
7,  and  9  as  law  in  the  decision  of  the  case: 
Assuming  It  to  be  true  that,  while  appellee 
represented  Hermann  Schaffner  &  Co.  in  the 
clearing  house,  the  relation  that  existed  be^ 
'tween  them  was  that  of  principal  and  agent, 
yet  that  relation  ceased  to  exist  early  on  the 
morning  of  June  3,  1893,  when  Hermann 
Schaffner  &  Co.  made  a  general  assignment 
for  the  benefit  of  their  creditors,  and  ceased 
doing  business,  and  appellee  refused  longer 
to  represent  them  in  the  clearing  house,  and 
threw  out  and  returned  their  clearings, 
amounting  to  $6,976.01.  The  evidence  Is  that 
In  the  forenoon  of  June  8d  appellee  refused 
longer  to  pay  checks  certified  by  them  and 
that  the  check  In  qnestion  was  not  paid 
through  the  clearing  house.   The  testimony 


of  Mr.  Moll,  who  was  assistant  cashier  of 
appellee.  Is  explicit  that  the  check  was  paid 
by  appellee  on  account  of  the  guaranty  in 
writing  held  by  the  First  National  Bank. 
And  Mr.  Street,  cashier  of  the  First  National 
Bank,  testifies  In  chief:  "This  check  was 
shown  to  me  by  onr  note  teller,  and  I  re- 
membered the  fact  that  we  had  a  guaranty 
from  the  National  Bank  of  Illinois,  and  I 
held  them  to  their  guaranty  simply,  and  they 
took  the  check  up."  And  testifies  on  cross- 
examination:  "When  that  check  was  not 
paid  through  the  cleaijng  house,  our  bank, 
either  on  June  3d  or  June  5th,  demand- 
ed that  the  National  Bank  of  Illinois 
should  give  us  the  face  of  It"  An^  also 
says  that  he  Indorsed  the  check  by  way  of 
transfer  to  the  National  Bank  of  Illinois,  but, 
to  protect  his  own  bank,  made  the  indorse- 
ment "without  recourse."  In  holdbig  propo- 
sition 1  the  trial  court  did  not,  either  In 
terms  or  by  necessary  implication,  find  as 
matter  of  fact  that  appellee,  In  paying  the 
check,  did  so  as  agent  of  Hermann  Schaffner 
&  Co.;  and  when  that  proposition  Is  read  In 
the  light  of  the  refusal  to  bold  propositions 
2,  7,  and  9,  It  Is  manifest  that  court  must 
have  found  that  appeUee  did  not  pay  or  come 
Into  possession  of  the  check  "for  and  as  the 
agent"  of  Hermann  Schaffner  S(  Co.  There- 
fore the  doctrine  that  payment  by  the  agent 
of  the  maker  of  a  note  or  drawee  and  ac- 
ceptor of  a  check  Is  a  payment  of  the  note 
or  check,  and  an  extinguishment  of  the  lia- 
bility of  the  Indorser  of  such  note  or  drawer 
of  such  check,  has  no  application  to  tlie  case; 
and  the  authorities  cited  by  appellants  upon 
this  branch  of  the  controversy— I.  e.  Mechem, 
Ag.  i  487;  Burton  v.  Slaughter,  26  Grat  914; 
and  Johnson  v.  Glover^  121  111.  283,  12  N. 
E.  237— are  not  in  point.  In  our  opinion,  the 
conclusion  here  must  -be  that,  when  appellee 
gave  to  the  First  National  Bank  the  cash- 
ier's check  for  the  face  of  the  F.  L.  Voltz  & 
Co.  check,  and  took  an  assignment  of  the 
latter  check,  it  did  so,  not  as  the  agent  of 
Hermann  Schaffner  &  Co.,  but  as  guarantor 
of  said  check.  And  It  follows,  since  appel- 
lee did  not  pay  the  check  as  agent,  that  by 
the  indorsement  it  took  the  legal  title  to  the 
check,  and  has  a  legal  right,  as  assignee, 
to  recover  the  money  therein  specified  from 
appellants,  the  drawers  of  the  check,  the 
said  Hermann  Schaffner  &  Co.  having  fail- 
ed and  refused  to  make  payment;  and  this 
wholly  regardless  of  the  considerations  that 
may  have  Induced  It  to  make  the  payment 
and  take  the  assignment.  Appellants,  the 
drawers,  procured  the  certification  of  the 
check  prior  to  Its  delivery  to  the  payee,  and 
they  are  primarily  liable  to  such  payee  or  its 
assignee.  Bank  v.  Jones,  137  111.  634,  27  N. 
E.  533;  Brown  t.  Leckis,  43  IlL  497;  BIckford 
T.  Bank,  42  111.  238;  Rounds  y.  Smith,  Id.  245. 
.  It  Is  claimed  In  some  of  the  refused  propo- 
sitions that  were  submitted  to  the  court,  and 
also  in  the  argument  of  appellants,  that  the 
contract  of  guaranty  given  by  appellee  to 
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the  First  National  Bank  was  nitra  vires  and 
void;  that  It  was  also  void  as  rendering  ap- 
pellee liable  for  an  amount  in  excess  of  its 
capital  stock  actually  paid  In,  and  void  as 
being  against  public  policy;  and  that,  there- 
fore, the  First  National  Bank  could  not  have 
maintained  any  action  thereon  against  ap- 
pellee for  the  recovery  of  the  amount  of  the 
check  In  suit,  and,  consequently,  the  payment 
made  by  appellee  was  made  as  a  yolunteer, 
and  It  Is  not  entitled  to  be  subrogated,  as 
against  appellants,  to  the  rights  of  the  First 
National  Bank.  Ev^n  If  all  these  claims 
should  be  conceded,  yet.  If  we  are  right  in 
the  conclusions  we  have  announced  above, 
appellee,  as  assignee  of  the  check,  has  a 
complete  legal  right  of  recovery,  and  It  Is 
wholly  immaterial  even  If  be  has  not  the 
equitable^  right  to  be  subrogated  to  the  po- 
sition of  the  First  National  Bank. 

But  the  determination  of  the  question 
whether  the  guaranty  contract  is  ultra  vires 
and  void,  or  void  as  being  otherwise  con- 
trary to  the  statute  under  which  appellee 
was  organized,  or  against  public  policy,  de- 
pends upon  the  interpretation  that  is  to  be 
placed  upon  the  national  bank  act,  and  the 
effect  to  be  given  Its  provisions.  It  may  be 
that,  if  a  statute  of  this  state  was  Involved, 
then  the  rule  that  no  right  of  action  can 
spring  out  of  an  Illegal  contract,  held  In  Penn 
V.  Bornman,  102  111.  523,  and  In  other  cases, 
would  apply.  But  In  the  very  case  Just  cit- 
ed the  imramount  authority  of  the  supreme 
court  of  the  United  States  to  construe  all 
federal  statutes,  including  the  national  bank 
act,  Is  fully  conceded.  The  doctrine  of  the 
federal  courts,  as  applied  to  this  case,  Is  that, 
even  if  the  guaranty  which  appellee  gave  to 
the  First  National  Bank  was  ultra  vires,  as 
given  in  violation  of  the  national  bank  act, 
yet  appellee  could  not  urge  that  defense 
after  the  First  National  Bank,  in  reliance 
upon  that  guaranty,  had  taken  the  certified 
check  In  payment  of  the  acceptance  of  F. 
L.  Voltz  &  Co.;  and  that  the  power  to  redress 
the  wrong  committed  by  the  appellee  bank 
was  In  the  government  only,  by  a  proceed- 
ing to  forfeit  the  charter  of  the  bank.  Bank 
V.  Matthews,  08  U.  S.  621;  Bank  v.  Whitney, 
103  U.  S.  99;  Weber  v.  Bank,  12  0.  O.  A.  93, 
64  Fed.  208.  It  would  seem  that  under  the 
decisions  of  the  federal  courts  appellee  could 
not  have  availed  Itself  of  the  defense  of  nltra 
vires  In  an  action  brought  on  the  guaranty. 
But,  even  if  it  could  have  done  so,  it  did  not, 
but  paid  the  check  In  accordance  with  its 
guaranty;  and  the  question  of  the  validity 
of  such  guaranty  was  one  in  which  appel- 
lants bad  no  Interest,  and  It  is  a  matter  of 
Indifference  to  them  whether  they  pay  the 
First  National  Bank  or  appellee;  and  there- 
fore they  cannot  be  heard  to  say  that  ap- 
pellee shall  not  have  the  benefit  of  the  doc- 
trine of  subrogation.  Slack  v.  Kirk,  67  Pa. 
St  380;  2  Morse,  Banks,  S  723.  Here  the  guar- 
anty was  not  Indorsed  on  the  check,  but  was 
written  on  a  separate  paper,  and  that  pa- 


per was  addressed  only  to  the  First  National 
Bank;  and  upon  the  face  of  the  guaranty 
there  was  an  express  restriction  that  the 
obligation  assumed  should  "apply  only  to 
such  drafts  and  checks  as  may  be  receive 
by  you  in  the  course  of  your  business  in 
payment  of  collections  or  discounted  items." 
And  the  rule  Is  that  a  guaranty  so  given 
and  addressed  to  a  particular  person  or  cor- 
poration only  is  not  negotiable,  and  Is  a  mere 
personal  contract.  2  Daniel,  Neg.  Inst.  { 
1774.  And  it  results  from  this  rule  that  ap- 
pellants, the  drawers  of  the  check,  are  total 
strangers  to  this  contract  of  guaranty,  and 
It  does  not  inure  to  their  benefit,  or  invest 
them  with  any  right 

Appellee,  being  legally  liable,  or,  at  the 
very  least  under  moral  obligations  for  the 
payment  of  the  certified  check  to  the  First 
National  Bank,  it  cannot  be  said  that  it  was 
a  mere  volunteer  when  it  paid  the  money 
and  took  up  the  check.  A  person  who, 
though  not  obliged  to  do  an  act,  yet  has  an 
interest  in  doing  It,  Is  not  to  be  regarded  as 
necessarily  and  simply  a  volunteer.  Wright 
V.  Railway  Co.,  1  Q.  B.  Div.  252;  Holmes  v. 
Railway  Co.,  Ij.  R.  4  Exch.  254,  L.  R.  6  Exch. 
123.  And  where  one  guaranties  payment  of 
a  note  or  check,  and  on  default  of  payment 
by  the  principal  debtor  pays  the  same  to 
the  holder,  the  law  will  imply  a  promise  to 
repay  on  the  part  of  the  persons  primarily 
liable,  and  the  guarantor  will  be  subrogated 
to  the  rights  of  the  holder  to  whom  he  makes 
payment  and  may  maintain  assumpsit 
against  such  persons.  Babcock  v.  Blanch- 
ard,  86  HI.  16S;  Hamilton  v.  Johnston,  82  IlL 
30;  Sheld.  Subr.  C2d  Ed.)  p.  285,  {  186. 

We  think  there  was  no  substantial  error  In 
the  rulings  of  the  circuit  court  upon  the 
written  propositions  that  were  submitted  to 
it  The  Judgment  of  afSrmance  rendered  by 
the  appellate  court  is  affirmed.   Affirmed. 


(158  111.  Ml) 

GOLDSTEIN  v.  NATHAN.i 

(Supreme  Court  of  Illinois.    Oct  11,  1885.) 

Statuti  or  Fkauds— Paroi.  Contract  Rklatixs 
TO  Land. 

A  parol  contract  between  the  owners  of 
separate  tracts  of  land,  by  which  tbey  agree  to 
seU  them,  and  divide  the  profit  equally,  is  void 
under  the  statate  of  frands,  as  being  an  agree- 
ment to  convey  an  Interest  in  land.  57  111.  App. 
388,  affirmed. 

Appeal  from  appellate  court,  First  district 
Bill  by  Wolf  Goldstein  against  Marks  Na- 
than. Defendant  obtained  a  decree,  which 
was  affirmed  by  the  appellate  court  57  111. 
App.  300.  Complainant  appeals.  Affirmed. 
The  appellant  filed  in  the  circuit  court  of 
Cook  county  his  bill  in  chancery,  to  which 
a  demurrer  was  sustained,  and  the  bill  dis- 
missed, for  want  of  equity,  in  that  court, 

1  Reported  by  Louis  Boisot,  Jr.,  EUiq.,  of  the 
Chicago  bar. 
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which,  on  writ  of  error,  was  affirmed  by  the 
appellate  court. 

The  bill  aUeged:  That  on  June  U,  1890, 
and  prior  thereto,  the  complainant  and  de- 
fendant were,  respectively,  cwners  of  sep- 
arate lots  of  land  in  the  same  subdiTision  of 
the  city  of  Chicago.  That  each  party  paid 
for  his  own  lot,  and  held  a  deed  therefor  In 
his  own  name,  which  was  recorded.  That 
they  had  purchased  said  lots,  respectively, 
with  the  knowledge  and  encouragement  of 
each,  other,  and  for  speculation  incident  to 
the  location  of  the  site  of  the  World's  Co- 
lumbian Exposition.  That  the  complainant 
paid  $105  a  front  foot  for  his  lot,  and  the 
defendant  paid  $100  a  front  foot  for  his  lot, 
and  that  each  lot  possessed  a  frontage  of  60 
feet  That,  the  parties  being  so  possessed 
of  and  owning  said  lots  severally,  on  June 
1,  1890,  the  complainant  proposed  to  the  de- 
fendant "that  they  should  make  a  joint  ven- 
ture or  partnership  In  reference  to  said  two 
lots,  a^d  that  they  should  participate  In  the 
net  proceeds  to  be  derived  from  the  sale  of 
them.  That  one  of  said  lots  should  be  sold 
In  a  very  short  time,  •  ♦  •  and  the  other 
lot  should  be  held  longer,  to  be  ^old  as  soon 
as  the  site  of  said  exposition  would  be  locat- 
ed and  selected,  which  location  was  expected 
within  a  very  few  months  thereafter.  De- 
fendant, after  due  consideration,  accepted 
said  proposition,  and  they  agreed  with  each 
other  to  participate  In  the  net  profits  or  loss- 
es arising  out  of  the  purchase  and  ownership 
of  said  two  lots  for  the  aforesaid  purposes. 
That  several  attempts  were  made  by  orator 
and  defendant,  upon  the  suggestion  of  ora- 
tor, to  evidence  said  agreement  In  writing, 
but  *  *  *  the  agreement  was  not  written 
ont,  and  by  common  consent  between  orator 
and  defendant  the  writing  ont  of  the  agree- 
ment was  abandoned,  and  the  orator  rested 
securely  on  the  oral  agreement  which  the  de- 
fendant repeatedly  acknowledged  by  consult- 
ing with  orator  in  reference  to  the  sale  of  his 
lot,  which,  by  agreement  between  the  par- 
ties, was  to  be  sold  first  That  in  accordance 
with  said  agreement  and  after  consideration 
with  the  defendant  and  relying  upon  said 
agreement  orator,  with  the  knowledge,  con- 
sent iuid  approval  of  the  defendant  sold 
said  lot  *  *  *  by  deed  dated  June  SO, 
1890,  *  *  *  and  received  therefor  $176  per 
foot  thus  realizing  a  profit  of  $3,600  from 
said  lot  That  upon  the  making  of  the  agree- 
ment for  the  sale  of  said  lot,  and  at  the  final 
condnslon  of  the  sale,  orator  consulted  with 
the  defendant  and  procured  his  agreement 
and  consent  to  the  sale  of  the  lot  on  or  abont 
Jtdy  14, 1890.  •  •  •  That  as  soon  as  said 
sale  was  closed,  and  orator  received  the  pro- 
ceeds thereof,  he  applied  to  the  defendant 
and  offered  to  divide  with  him  the  net  pro- 
ceeds as  they  bad  agreed  to  do,  but  defend- 
ant refused  to  recognise  the  agreement  with 
the  evident  purpose  not  to  adhere  to  it  be- 
cause the  value  of  bis  lot  was  increasing 
(com  day  to  day.   •  •   •  That  orator  al- 


ways insisted,  In  conversation  with  the  de* 
fendant  that  he  must  keep  his  engagement 
with  him,  and  that  he  would  Insist  upon  an 
equal  division  of  the  profits  whenever  be 
should  sell  his  lot  That  on  the  12th  day  of 
February,  1891,  or  thereabouts,  Nathan  sold 
his  lot  *  *  *  and  realized  $270  per  front 
foot  a  profit  of  $170  per  foot  That  as  soon 
as  said  transaction  was  completed  your  ora- 
tor again  demanded  of  defendant  ttiat  he 
come  to  an  accounting  with  him,  and  divide 
the  profits  of  said  two  lots,  but  he  declined 
to  do  so,  and  has  ever  since  declined  to  do 
so,  which  acts  are  against  good  conscience. 
That  he  and  the  defendant  had  agreed  to 
share  in  the  net  profits  of  said  transactions^ 
That  orator  Incurred  certain  expenses  in  and 
about  making  sale  of  his  said  premises, 
which  ought  to  be  stated  in  the  account  and 
tliat  if  like  expenses  were  incurred  by  the 
defendant  in  the  sale  of  his  lot,  orator  Is 
willing  that  the  same  shall  be  taken  into  the 
account  and  that  the  net  balance  should  be 
divided  between  the  parties  as  was  agreed 
to  be  done."  And  the  bill  concluded  with  a 
prayer  for  an  accounting  between  the  par- 
ties, and  for  relief  accordingly. 

Moses,  Pam  &  Kennedy,  for  appellant 
Moran,  Krans  &  Mayer,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts). 
Two  questions  are  presented  and  discussed 
as  arising  on  this  record,— one  the  indefinite- 
ness  of  the  agreement  between  the  parties, 
and  the  other  the  application  of  the  statute 
of  frauds  to  the  facts  in  the  bill  stated.  The 
latter  proposition  will  be  first  considered. 
Section  2  of  our  statute  of  frauds  and  Tfee- 
juries  (chapter  59,  1  Starr  &  C.  Ann.  St)  pro- 
vides that:  "No  action  shall  be  brought  to 
charge  any  person  upon  any  contract  for  the 
sale  of  lands,  tenements  or  hereditaments, 
or  any  interest  in  or  concerning  them,  for  a 
longer  term  than  one  year,  unless  such  con- 
tract or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  per- 
son  thereunto  by  Iiim  lawfully  authorized  in 
writing,  signed  by  such  party."  The  aver- 
ment of  the  bill  is  "that  the  parties,  being  so 
possessed  of  and  owning  said  lots  severally, 
on  June  1,  1890,  the  complainant  proposed 
to  the  defendant  that  they  should  make  a 
Joint  venture  or  partnership  In  reference  to 
said  two  lots,  and  that  they  should  partici- 
pate in  the  net  proceeds  to  be  dolved  trom 
the  sale  of  them;  that  one  should  be  sold  in 
a  short  time,  and  the  other  lot  should  be  held 
longer,"  etc  The  right  of  each  party  to  this 
agreement  has  been  severally  acquired,  to 
each  a  separate  lot  the  title  to  which  was 
held  in  severalty  at  the  time  of  the  all^^ed 
agreement  By  the  terms  of  the  agreement 
the  rights  acquired  by  virtue  of  the  deed  by 
the  appellee  to  his  lot  were  sought  to  be 
qualified  and  limited.  By  this  agreement 
In  consideration  of  appellant  agreeing  to  di- 


Digitized  by 


Google 


74 


NORTHEASTERN  REPORTER,  Vol  42. 


OIL 


vide  with  appellee  the  profits  made  by  ap-  | 
pellant  on  the  sale  of  his  lot,  appellee  was 
to  divide  with  appellant  the  profits  on  his  lot 
when  sold.  The  contract  was  executory. 
Both  sales  were  made,  and  it  Is  sought  to 
enforce  the  agreement  as  against  appellee. 
The  contract  was  not  In  writing.  The  ag^ree- 
ment  affected  real  estate  the  title  to  which 
had  been  acquired  by  appellee  before  the 
agreement  If  the  appellant  had  any  inter- 
est In  the  lot,  it  was  by  virtue  of  the  agree- 
ment relied  upon,  and  was  by  parol,  and 
would  be  within  the  statute.  It  Is  clear  that 
an  interest  acquired  in  the  land  of  another 
by  a  parol  agreement  is  within  the  statute. 
This  proposition  Is  not  controverted  by  the 
appellant,  but  it  Is  urged  that  an  agreement 
for  a  partnership  for  the  purpose  of  dealing 
and  trading  in  lands  for  profit  is  not  within 
the  statute,  and  the  fact  of  the  existence  of 
the  partnership,  and  the  extent  of  each  pai^ 
ty's  interest  may  be  shown  by  parol.  In 
this  connection  it  Is  Insisted  that,  it  appear- 
ing from  the  -bill  that  the  lots  have  been  sold, 
nothing  remains  but  to  account  for  the  prof- 
its, and  it  is  denied  the  statute  of  frauds  in 
any  way  controls  the  question.  It  is  true 
that  a  partnership  may  exist  for  the  purpose 
of  dealing  in  lands  for  profit,  and  the  exist- 
ence of  such  partnership  and  the  extent  of 
the  interests  of  the  respective  partners  may 
be  shown  by  parol.  Speyer  v.  Desjardlns, 
144  lU.  641,  32  N.  B.  283;  Traphagen  v.  Burt 
67  N.  Y.  30;  Chester  v.  Dickerson,  54  N.  Y. 
1;  Getty  v.  Devlin,  Id.  403.  There  le  a  wide 
distinction,  however,  between  an  agreement  for 
one  to  become  interested  in  the  profits  of 
certain  land  already  purchased  and  owned 
by  another  and  an  agreement  to  share  in  the 
benefits  to  be  derived  from  lands  to  be  there- 
after acquired.  Where  lands  are  purchased 
by  a  partnership,  and  paid  for  with  the  mon- 
eys thereof,  or  acquired  as  partnership  prop- 
erty In  the  usual  course  of  business  of  such 
partnership,  a  court  of  equity  may  treat  such 
real  estate  as  partnership  funds,  and,  as  a 
consequence,  as  personal  property.  This 
rule  grows  out  of  the  nature  of  the  partner- 
ship relation,  and  Is  rendered  necessary  for 
the  purpose  of  doing  justice  between  the  par- 
ties, or  between  the  firm  and  others  doing 
business  and  having  dealings  therewith. 
Black  V.  Black,  15  Ga.  445.  In  this  case  the 
land  was  not  purchased  by  appellant  in  the 
name  of  appellee,  and  the  purchase  mone.r 
furnished  by  appellant.  It  is  not  a  case  of  a 
purchase  of  lands  paid  for  out  of  partnership 
funds,  and  a  deed  taken  to  appellee.  No 
partnership  funds  existed.  There  was,  there- 
fore, no  resulting  trust  In  appellant,  and 
whatever  Interest  he  is  alleged  by  the  bill 
to  have  acquired  was  by  virtue  of  his  con- 
tract The  lot  was  owned  by  appellee  at  the 
time  of  the  contract  and  paid  for  by  bis 
money,  and  any  interest  in  the  land  or  the 
proceeds  growing  oVit  of  the  alleged  contract 
cannot  be  severed  and  made  to  apply  to  the 
profits  as  distinct  from,  the  land  itself.    If 


the  appellant  acquired  an  Interest  in  appel- 
lee's lot  by  virtue  of  bis  contract.  It  attached 
upon  the  contract  being  made.  If  such  in- 
terest attached,  and  the  land  bad  not  been 
sold,  the  appellant  would  have  been  entitled 
to  his  moiety  therein.  Had  appellee  died  be- 
fore sale,  and  appellant  had  an  interest  in 
the  lot,  he  would  have  the  right  to  sell  and 
wind  up  the  partnership  affairs.  It  is  only 
by  having  acquired  an  Interest  in  the  lot  that 
be  could  have  acquired  an  interest  in  the  pro- 
ceeds of  the  sale.  We  hold  that  where  two 
separate  owners  of  real  estate,  purchased 
by  their  separate  funds,  enter  Into  a  copart- 
nership with  reference  to  a  sale  thereof  by  a 
parol  contract,  such  contract  is  within  the 
statute  of  frauds.  Vose  v.  Strong,  144  111. 
108,  33  N.  B.  189;  Smith  v.  Bumham.  3 
Sumn.  435,  Fed.  Gas.  No.  13,019f  McCormlck's 
Appeal,  57  Pa.  St  54.  Wa  hold  that  the 
averment  of  the  bill  setting  forth  the  pur- 
chase price  and  selling  prfce  of  the  lots,  and 
that  the  net  profits  derived  from  the  sale 
were  to  be  participated  in  by  the  parties,  is 
a  sufficiently  definite  averment  to  authorize  a 
finding  by  an  Interlocutory  decree  and  a  ref- 
erence for  an  accounting  between  the  parties. 
The  statute  of  frauds,  however,  presents  an 
insurmountable  obstacle  to  the  relief  prayed 
for  by  appellant  It  was  not  error  In  the  ap- 
pellate court  to  affirm  the  decree  of  the  cir- 
cuit court  of  Cook  county.  The  judgment  of 
the  appellate  court  is  affirmed.    Affirmed. 

(167  III.  S96) 
PARDKIDGB  v.  MORGENTHAU.i 
(Supreme  Court  of  Illinois.    Oct  U,  1895.) 

APPBAL— RECOBD— Bin,  0»    EXCBPTIOXS— 

Pbaoticb. 

1.  Affidavits  filed  in  an  action  at  hiw  are 
not  part  of  the  record,  unless  brought  into  it 
by  bill  of  exceptions. 

2.  In  the  absence  of  a  statutory  provision 
therefor,  an  appellate  court  cannot  give  a  bill 
of  exceptions. 

3.  The  action  of  an  appellate  court  in  re- 
fusing to  continue  a  cause,  and  to.  give  time 
for  amending  the  record,  and  for  filing  an  ad- 
ditional record,  cannot  be  assigned  as  error,  be- 
ing matter  of  discretion. 

4.  Under  Rev.  St  1893,  c.  110,  §  68,  which 
requires  appeal  bonds  to  be  filed  "within  such. 
time,  not  less  than  twenty  days,  as  shall  be 
limited  by  the  court,"  the  court  cannot,  after 
expiration  of  the  time  originally  limited,  extend 
the  time  for  filing  such  a  bond. 

5.  A  statement  by  the  judge,  indorsed  on  an 
appeal  bond,  that  the  bond  is  approved  as  of  a 
preceding  date,  does  not  constitute  an  order  for 
filing  the  bond  nunc  pro  tunc,  since  orders  of' 
courts  must  be  entered  in  the  court  records. 

Appeal  from  appellate  court  First  district 
Action  of  trespass  by  Max  Morgenthan 
against  Edwin  Fardridge  and  others.  Plain- 
tiff obtained  judgment  against  defendant' 
Pardridge,  who  appealed  therefrom  to  the 
appellate  court  That  court  dismissed  the 
appeal,  and  defendant  now  appeals  from 
such  order  of  dismissal.   Affirmed. 

1  Reported  by  Louis  Boisot,  3f.,  Esq.,  of  thc; 
Chicago  ba'r. 
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B.  W.  Leeming  and  A.  W.  Fulton  (Ciolllna, 
Goodrich,  Darrow  &  Vincent,  of  counsel),  for 
appellant  Moran,  iCraua  &  Mayer,  for  appel- 
lee. 

BAKEB,  J.  Max  Morgenthan  brougbt 
trespass  In  the  circuit  court  of  Coolc  county 
against  Edwin  Pardridge,  the  appellant, 
Joseph  Fish,  Samuel  Ia  Joseph,  Seleg  Green- 
baum,  and  tLo  corporation  of  Fish,  Joseph  St 
Ca,  and  alleged  bis  damages  to  be  $7,500. 
Thettt  was  service  of  process  upon  all  of  the 
defendants.  The  defendants  other  than  ap- 
pellant Interposed  pleas,  upon  which  issues 
were  formed;  but  appellant  was  defaulted 
for  want  of  any  appearance  or  plea.  A  Jury 
was  Impaneled,  and  sworn  to  try  the  issues 
Joined  as  to  the  codefendants  of  appellant, 
and  "to  assess  tbe  plaintiff's  damages  as  to 
the  defendant  Edwin  Pardridge."  Pending 
tbe  trial,  tbe  appellee  dismissed  bis  action 
against  all  the  defendants  except  appellant, 
and  assessed  the  damages  as  against  appel- 
lant at  $7,500;  and  thereupon  the  court  enter- 
ed a  Judgment  upon  the  verdict  On  tbe  last 
day  of  tbe  term  at  which  the  Judgment  waa 
rendered,  tbe  appellant  entered  a  motion  for 
a  new  trial.  At  the  next  succeeding  term  of 
tbe  court,  be  made  a  motion  to  set  aside  the 
default  and  vacate  the  Judgment  and  asiied 
leave  to  have  this  latter  motion  entered  nunc 
pro  tunc  as  of  the  preceding  term  of  court 
On  July  28,  18d4,  the  court  denied  the  mo- 
tion to  set  aside  the  default  and  verdict,  and 
to  vacate  the  Judgment,  and  at  the  same 
time  overmled  the  motion  for  a  new  trial.  It 
appears  from  the  record  that  on  said  July  28, 
1894,  tbe  appellant  prayed  an  appeal  from 
tbe  order  overruling  the  motion  for  a  new 
trial,  and  was  allowed  an  appeal  to  the  ap- 
pellate court  of  tbe  First  district  upon  con- 
dition that  he  should  give  and  file,  within  20 
days  from  the  entry  of  the  order,  an  appeal 
bond  in  tbe  sum  of  $9,000,  with  security  to 
be  approved  by  the  clerk  of  the  court;  and 
that  on  tbe  same  day  be  was  given  60  days 
from  the  same  date  within  which  to  present 
and  Ble  bis  bill  of  exceptions.  It  further  ap- 
pears from  the  record  that  on  August  15, 
1894,  an  order  was  entered  that  tbe  defend- 
ant have  until  and  on  August  27,  1894,  to 
file  his  appeal  bond,  and  that  on  August  27, 
1894,  the  time  was  further  extended  to  Au- 
gust 30,  1894.  Tbe  next  order  that  appears 
of  record  is  under  date  of  September  14, 
1894,  and  is  as  follows:  "On  motion  of  de- 
fendant's attorney,  it  is  ordered  that  tbe 
time  to  file  tbe  bond  herein  be,  and  tbe  same 
Is  bereby,  extended  five  days."  And  It  ap- 
pears  from  tbe  record  of  the  circuit  court  as 
certified  by  the  clerk  of  that  comt  that  the 
appeal  bond  was  filed  In  that  court  on  the  3d 
day  of  October,  1894.  At  tbe  foot  at  tbe 
bond  so  filed  Is  a  memorandum  as  follows: 
"Approved  as  of  September  17th,  A  D.  1894. 
October  3rd,  A  D.  1894.  Edmund  W.  Burke, 
Judge."  The  record  of  the  circuit  court,  with 
assignments  of  error  thereon,  was  filed  by 


appellant  In  the  appellate  court  on  October 
8,  1894.  On  Octob»  8,  1894,  appellee  filed 
In  the  latter  court  his  motion  to  dismisB  the 
appeal,  and  specified  in  the  motion  the 
grounds  upon  which  such  motion  was  based, 
and  among  these  grounds  were  tbe  follow- 
ing: First  because  tbe  appellate  court  baa 
no  Jurisdiction  to  entertain  or  consider  said 
appeal;  second,  because  no  appeal  bond  was 
filed  by  said  appellant  within  tbe  time  al- 
lowed therefor.  Thereupon,  on  the  next  day, 
October  9,  1894,  appellant  suggested  in  writ- 
ing a  diminution  of  the  record,  and  that  the 
clerk  of  the  circuit  court  had  omitted  from 
the  transcript  the  bill  of  exceptions,  and 
also  the  "order  entered  by  Judge  Hanecy  in 
said  court  on  the  30th  day  of  August  A.  D. 
IS&i,  extending  the  time  to  file  the  appeal 
bond  to  the  17th  day  of  September,  A  D. 
1894,"  and  moved  tbe  court  "that  this  cause 
be  continued  until  the  next  term  ot  this  hon- 
orable court  and  that  the  time  for  filbig 
briefs  and  abstract  be  extended  accordingly." 
On  October  29,  1894,  tbe  appellate  court  en- 
tered an  order  and  judgment  sustaining  the 
moti(Hi  of  appellee  to  dismiss  tbe  appeal,  and 
against  appellant  for  costs.  Said  order  and 
Judgment  contains  these  statements:  "And 
the  court,  having  diligently  examined  tbe 
record  filed  in  said  cause,  are  of  the  opinion 
that  said  appeal  bond  was  not  filed  In  proper 
time  In  said  cause.  Therefore,  it  is  ord^ed 
by  the  court  that  said  appeal  be,  and  the 
same  is  hereby,  dismissed."  Thereupon  this 
further  appeal  was  taken,  and  the  material 
assignments  of  error  upop  the  appellate  court 
record  are  as  follows:  That  the  appellate 
court  erred  In  refusing  to  grant  appellant's 
motlcm  to  continue  this  cause  to  the  succeed- 
ing term;  that  the  appellate  court  erred  ia 
refusing  to  give  the  appellant  time  to  amend 
and  bring  additional  record  to  tbe  appellate 
court;  that  the  appellate  court  erred  in  dis- 
missing tbe  appeal  in  the  cause,  and  affirm- 
ing this  the  Judgment  of  the  court  below. 

We  find  with  the  transcript  of  the  record  of 
the  api)ellate  court  proceedings,  as  certified 
by  tbe  clerk  of  that  court,  what  purport  to 
be  true  copies  of  several  affidavits  filed  In 
said  cause  in  the  office  of  said  dark,  and  also 
what  are  certified  by  him  to  be  true  copies 
of  two  certain  letters  left  in  his  office.  These 
affidavits  and  letters  cannot  be  regarded  as  a 
part  of  the  record,  since  they  are  not  a  part 
of  the  record  proper,  and  have  not  been  in- 
corporated  Into  It  by  any  bill  of  exceptions. 
The  rule  is  that  affldavite  are  a  part  of  the 
record  only  where  they  are  brought  into  it 
by  a  bill  of  exceptions,  aad  that  they  are 
not  made  a  part  of  the  recotd  by  merely  being 
copied  into  the  record  by  tbe  clerk  and  cer- 
tified by  him.  This  rule  has  been  announced 
by  this  court  so  frequently,  and  in  such  a 
large  line  of  decisions,  reaching  almost  or 
quite  from  the  first  organization  of  the  court 
down  to  tbe  present  time,  that  there  is  no 
necessity  tor  the  citation  of  casea  in  Ite  sni^ 
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port  The  appellate  conrts  of  this  state  ez- 
erdse  appellate  JnriBdlction  only,  and  in 
large  classes  of  cases  the  Judgments,  orders, 
and  decrees  of  those  courts,  are  final.  Nei- 
ther at  the  common  law  nor  by  the  statute  of 
Westminster  (2  Bdw.  I.  c.  31)  was  there  any 
occasion  or  provision  for  taking  a  bill  of  ex- 
ceptions from  a  court  which  was  a  court  of 
review  only,  or  from  a  court  in  the  exercise 
of  Its  Jurisdiction  as  a  court  of  errors;  and 
onr  statutes  have  not  provided  for  the  giv- 
ing of  a  bill  of  exceptions  by  the  appellate 
courts. 

It  must  be  deemed  that  the  appellate  courts 
of  this  state,  in  the  exercise  of  their  Jurisdic- 
tion, are  invested  with  full  and  plenary  dis- 
cretionary power  in  respect  to  the  mattws 
of  allowing  and  refusing  continuances  of 
causes  upon  their  dockets,  and  of  granting 
extensions  of  time  In  which  to  file  records, 
amended,  additional,  or  supplemental  records, 
and  briefs,  except  that,  in  cases  of  appeal,  the 
statute  (Practice  Act,  {  72),  as  Judicially  con- 
strued, limits  the  times  within  which  the 
transolpta  of  the  records  aliall  be  filed  or 
applications  made  for  extension  of  time. 
Bager  v.  Tllford,  Breese,  407;  Anon.,  11  IlL 
487;  Adams  v.  Robertson,  40  111.  40;  Patter- 
son V.  Stewart,  101  111.  104.  Brror  does  not 
fie  to  a  decision  on  a  matter  which  is  entirely 
and  absolutely  discretionary  with  the  coiut. 
Welsh  V.  People,  17  lU.  339;  2  Am.  &  Bng. 
Bnc.  Law,  p.  219,  and  authorities  cited  In 
note.  The  fact  that  all  questions  of  con- 
tinuances and  of  extension  of  time  within 
which  to  prepare  the  case  for  submission  are 
questions  addressed  solely  to  the  discretion  of 
the  appellate  court  sufficiently  disposes  of  the 
assignments  of  error  that  the  appellate  court 
refused  to  continue  the  cause  to  the  succeed- 
ing term,  and  refused  to  give  time  to  amend 
record  and  file  additional  record.  It  may, 
however,  pertiaps  not  improperly,  be  re- 
marked that  the  motion  that  was  entered  by 
appellant  does  not  seem  to  suggest  that  there 
had  been  an  omission  by  the  clerk  to  enter 
of  record  any  order  that  had  been  made  by 
the  trial  court,  or  that  it  was  in  contempla- 
tion to  apply  below  for  an  amendment  of  the 
record;  and  that,  moreover,  it  is  not  pet- 
ceived  what  bearing  a  bill  of  the  exceptions 
taken  on  or  prior  to  July  28,  1894,  could  pos- 
sibly have  in  determining  whether  the  ap- 
peal bond  herein  was  filed  in  conformity  with 
the  orders  of  the  trial  court 

The  last  in  numtter  of  the  asaignmetats  of 
error  is  that  the  appellate  court  erred  in  dis- 
missing the  appeal  in  the  cause,  and  affirm- 
ing the  Judgment  of  the  court  below.  The 
practice  act  (section  67)  expressly  provides 
that  the  party  praying  the  appeal  shall  give 
and  file  in  the  office  of  the  clerk  of  the  court 
from  which  the  appeal  is  prayed  the  bond 
required,  "within  such  time,  not  less  tlian 
twenty  days,  as  shall  be  limited  by  the 
court."  Taking,  as  we  must,  the  record  as 
tt  Is  certified  to  us  from  below,  it  appears 


that,  by  means  of  the  origtnal  order  and  two 
subsequent  orders,  the  time  for  filing  the  ap- 
peal bond  was  finally  extended  to  August  30, 
1894.  The  bond  was  not  filed  within  the  time 
as  so  extended.  Fifteen  days  after  the  period 
fixed  for  ffiing  it  liad  expired,  the  court,  on 
September  14,  1894,  assumed  to  grant  a  fur- 
ther extension  of  five  days  from  the  last- 
mentioned  date.  This  the  court  could  not  do. 
It  had  lost  Jurisdiction  for  any  such  purpose 
from  and  after  the  expiration  of  the  time 
last  limited,  no  new  extension  having  been 
allowed  prior  to  soch  expiration.  Leach  v. 
People,  118  la  1S7.  8  N.  B.  670;  Hake  T. 
Strubel,  121  111.  821, 12  N.  B.  676;  Hawes  r. 
People,  129  HI.  123,  21  N.  B.  777;  Tillage  of 
Marseilles  v.  Howland,  136  lU.  81.  26  N.  B. 
495;  Tedriek  v.  Wells,  152  lU.  214,  38  N.  B. 
625.  Besides  this,  and  even  assuming  tliat 
the  order  made  on  September  14,  1894,  grant- 
ing an  extension  of  five  days  from  that  date 
within  which  to  file  the  bond,  was  a  valid 
ord«r,  yet  K  appears  from  the  record  that  the 
bond  was  not  in  fact  filed  until  October  3, 
1894.  It  is  true  there  is  on  the  face  of  the 
bond  a  memorandum  in  writing,  and  signed 
by  one  of  the  Judges  of  the  circuit  court  of 
Cook  county,  and  dated  October  3,  1894, 
which  reads,  "Approved  as  of  8epteml)er 
17th,  A.  D.  1894."  But  the  making  of  an 
order  granting  an  appeal,  and  fixing  the 
amonnt  of  the  appeal  bond,  and  the  time 
within  which  the  bond  shall  be  presented  and 
filed.  Is  a  Judicial  act  which  can  only  be  per- 
formed by  the  Judge  in  term  time,  and  when 
sitting  as  a  court  Hake  t.  Strubel,  supra. 
And  so,  also,  is  the  extension  of  the  time  for 
filing  the  same.  Village  of  Marseilles  v. 
Howland,  supra;  Hawes  v.  People,  supra. 
The  time  limited  for  filing  the  bond  had,  in 
any  event  expired  on  September  19,  1894. 
The  Jndge  of  the  court  could  not  thereafter, 
when  out  of  court  and  off  the  bench,  ap- 
prove an  appeal  bond,  and  direct  it  to  be  filed 
nunc  pro  tunc  as  of  September  17,  1894.  It 
may  be  that,  under  some  circumstances,  the 
court,  during  term  time,  and  while  the  court 
was  in  open  session,  might  make  such  a  nunc 
pro  tvmc  order;  but  it  must  appear  upon  the 
record  of  the  proceedings  of  the  court,  and 
should  state  the  reasons  to  Justify  the  mak- 
ing of  the  same,  and  the  opposite  party  or  his 
attorney  should  have  opportunity  to  be  heard 
upon  the  matter,  and  to  except  to  the  action 
of  the  court,  as  a  court  in  the  premises.  It 
is  to  be  borne  in  mind  that  the  Judge,  when 
off  the  bench  and  not  sitting  as  a  court.  Is 
not  the  court  Bowman  v.  Railway  Cto.,  102 
111.  459.  The  orders  of  a  court  of  record 
must  appear  of  record.  The  memorandum 
here  In  question  Is  not,  and  does  not  purport 
to  be,  an  order  of  the  court  It  does  not 
even  purport  to  be  an  order  of  the  Judge,  di- 
recting the  bond  to  be  filed  nunc  pro  tunc. 
It  was  not  In  fact  filed  as  of  September  17. 
1894;  and  there  is  nothing  from  which  the 
presumption  that  It  was  filed  in  due  time  can 
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arise.  The  conclusion  must  be  that,  since  the 
appeal  bond  tras  not  given  and  filed  within 
the  time  limited  by  the  order  of  the  court,  it 
was  not  error  to  dismiss  the  appeal  Worm- 
ley  V.  Wormley,  96  111.  129. 

In  the  latter  part  of  this  last  assignment  of 
error  it  is  claimed  that  the  appellate  court 
erred  in  affirming  the  Judgment  of  the  cir- 
cuit court.  If  the  court  had  rendered  a  Judg- 
ment of  affirmance,  it  is  probable  that  its  ac- 
tion in  BO  doing  would  tutre  been  erroneous. 
But,  turning  to  the  record,  we  find  that  no 
order  of  affirmance  was  made,  and  that  the 
court  merely  dismissed  the  appeal,  and  ren- 
dered Judgment  against  the  appellant  for 
costs.  The  assignment  of  error  was,  un- 
doubtedly, made  as  broad  as  It  is  through 
mere  inadvertence. 

For  the  reasons  we  have  herein  stated,  the 
order  and  Judgment  of  the  appellate  court  are 
affirmed.    Affirmed. 


(US  111.  Zl) 

ROBB  et  al.  v.  VILLAOB  OF  LA  ORANOB 

et  al.i 

(Supreme  Court  of  Illinois.    Oct  11,  1805.) 

DKAISAOK— BffWEB— Mdisakce— Ikjosotion— M»- 
DIOIPAL  COBPORATtON— EQTJITT  FbAOTIOB. 

1.  Where  a  village  constnicta  a  sewer  that 
empties  the  village  sewage  into  a  natural  water 
course  outside  the  village  limits,  the  owner  of 
the  land  acroM  which  such  water  course  runs 
cannot  enjoin  the  constmction  and  use  of  such 
drain,  unless  it  is  proved  to  be  a  nuisance.  67 
111.  App.  386,  modmed. 

2.  Where  a  bill  to  enjoin  such  construction 
and  nse  is  brought  t>efore  the  sewer  is  complet- 
ed, although  it  is  in  use,  and  the  bill  is  dis- 
missed for  failure  to  prove  that  the  sewer  is  a 
nuisauce,  such  dismissal  should  be  without  prej- 
udice, since  the  sewer,  when  completed,  may 
become  a  nuisance. 

Appeal  from  appellate  court,  First  district. 

Bill  for  injunction  by  John  A.  Robb  and 
his  lessee,  Isaac  S.  BrinkerhoCT,  against  the 
Tillage  of  La  Grange,  John  Farley,  and  John 
Oreen.  Defendants  obtained  a  decree,  which 
was  affirmed  by  the  appellate  court  67  111. 
App.   38a    C!omplainantB  appeal.    Modified. 

Reed,  Brown  &  Allen,  for  appellants.  W. 
R.  Burleigh  (Richard  Prendergast,  of  coun- 
sel), for  appellees. 

CRAIG,  0.  J.  This  was  a  bill  in  equity 
brought  by  John  A.  Robb  to  enjoin  the  vil- 
lage of  Ia  Grange  from  constnicting  an  out- 
let sewer  commencing  at  the  present  outlet 
of  a  main  sewer  In  Cosaett  avenue,  at  the  in- 
tersection of  Bluff  avenue;  thence  running 
cast,  along  said  avenue,  to  East  or  BIsmarhL 
avenue;  thence  north  to  Ogden  avenue;  and 
thence,  from  the  intersection  of  Ogden  and 
East  or  Bismark  avenues,  east,  on  the  south 
side  of  Ogden  avenue,  4,300  feet,  to  "Kuntz's 
Bridge,"  80  called.  The  sewer,  from  its  com- 
mencement to  the  intersection  of  Ogden  and 
East  avenues,  was  to  be  constructed  of  brick, 

"Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
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and  from  the  latter  point  to  Kuntz's  bridge 
the  oirdlnance  provided  for  a  wooden  box, 
eight  feet  wide  and  four  feet  high,  to  be 
divided  by  a  partition  in  the  center.  At 
Kuntz's  bridge  the  sewer  was  discharged  In- 
to an  open  runway,  running  in  a  northeast- 
erly direction  from  the  bridge,  across  lauds 
of  Charles  L.  Colby  and  the  complainant, 
into  Salt  creek.  John  A.  Robb,  the  com- 
plainant, is  the  owner  of  the  W.  %  N,  W.  % 
section  2,  township  38  N.,  range  12  B.,  con- 
taining 46.47  acres  of  land,  which  Is  Improv- 
ed with  a  brick  dwelling,  a  barn,  and  out- 
houses. It  is  fenced,  and  has  been  and  is 
used  for  farming,  and  the  appellant  Brinker- 
hoff  has  leased  the  premises.  This  land  is 
about  a  mile  east  of  the  village  of  La  Orange, 
which  is  a  suburban  town  on  the  Chicago, 
Burlington  &  Qulncy  Railroad,  with  a  popu- 
lation of  about  4,000.  Salt  creek  is  a  stream 
of  water  about  20  or  30  miles  in  length.  Its 
general  course  Is  from  northwest  to  aouth- 
east,  emptying  into  the  Des  Plaincs  river,  op- 
posite the  village  of  Riverside,  about  a  half 
mile  below  complainant's  land.  Complain- 
ant's land  lies  on  both  sides  of  Salt  creek, 
and  on  both  sides  of  the  runway,  which  runs 
from  the  mouth  of  the  river,  at  Kuntz's 
bridge,  into  Salt  creek.  The  sewer  system  of 
the  village  of  La  Grange,  when  completed  as 
presented  in  the  ordinance  under  which  It 
was  authorized,  'will  carry  all  the  surface 
water  from  the  village  and  the  sewage  of 
the  village  over  and  across  complainant's 
land,  and  empty  the  same  into  Salt  creek. 
It  is  contended  on  behalf  of  the  complainant: 
The  completloh  of  the  sewer  system  as  pro- 
posed will  result  in  the  discharge  of  the  oi- 
tire  sewage  of  the  village  of  La  Grange,  in 
an  undiluted  condition,  upon  these  lands, 
and  across  these  into  Salt  creek,  and  will 
constitute  a  nuisance,  and  vei-y  much  aggra- 
vate and  Increase  the  present  nuisance;  and, 
wltli  the  growth  of  the  village  of  La  Grange, 
the  quantity  of  the  sewage  discharged  will 
be  Increased,  the  value  of  the  premises  de- 
stroyed, and  the  emptying  of  the  sewage  into 
Salt  creek  will  pollute  its  waters,  and  render 
them  unfit  for  use.  On  the  hearing  In  the 
superior  court,  the  witnesses  of  the  respective 
parties  appeared  before  the  court  in  person, 
and  testified;  and  the  court,  white  the  cause 
was  on  hearing,  at  the  reqnest  of  both  par- 
ties, went  upon  the  locus  in  quo,  and  per- 
sonally viewed  the  premises  where  the  sew- 
ee  was  located  and  being  constructed.  Aft- 
er the  view  thus  made,  and  after  hearing  all 
the  evidence,  the  court  entered  a  decree  "that 
this  cause  be,  and  the  same  is  hereby,  dis- 
missed, at  the  complainant's  cost,  for  want  of 
equity,  with  prejudice  for  and  during  the  pe- 
riod of  five  years  next  hereafter,  and  without 
prejudice  thereafter,  and  without  prejudice 
at  any  time  to  the  right  of  the  complainant 
to  bring  an  action  at  law."  The  decree  of 
the  superior  court  was  affirmed  in  the  appel- 
late court. 
There  la  a  conflict  In  the  evidence  as  to  tlie 
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quantity  of  vrater  that  passed  over  tbe  lands 
of  Colby  and  complainant,  along  the  runway, 
Into  Salt  creek;  the  witnesses  for  the  de- 
fendants testifying  that  the  waters  made 
quite  a  stream,  which  contained  small  fish, 
and  which  did  not  cease  to  run  except  in  ex- 
treme dry  weather;  while,  on  the  other  band, 
th^  evidence  of  complainant  tends  to  prove 
that  the  small  stream  or  runway  across  Col- 
by's and  complainant's  lands,  in  very  rainy 
weather,  contained  quite  a  volume  of  water, 
but  in  the  summer,  when  the  rain  ceased,  the 
stream  went  dry.  It  will  not,  however.  In 
the  view  we  take  of  the  case,  be  necessary 
to  determine  which  one  of  the  parties  is  cor- 
rect on  this  branch  of  the  case.  We  think  it 
is  plain  from  the'evidence  that  the  surface 
water  in  and  around  La  Grange,  for  a  num- 
ber of  years,  had  a  natural  outlet  over  and 
across  the  lands  of  Colby  and  complainant. 
Into  Salt  creek.  In  testifying  in  regard  to 
tbe  fall  of  the  sewer,  Louis  Enricbt,  a  ciril 
engineer,  said:  "I  have  had  charge  of  the 
construction  of  this  box  drain  from  Its  com- 
mencement. It  was  made  of  planking,  with 
an  inside  coating  of  tar.  That  is  the  portion 
now  completed,  and  is  4,375  feet  long.  It 
has  a  fall  of  2.5  feet.  We  contemplate  a  du- 
plicate brick  sewer  from  Ogden  avenue  to 
the  sewer  moucb  on  East  avenue.  In  put- 
ting in  the  box  drain,  we  opened  springs 
about  12  feet  east  of  East  avenue.  The  fall 
between  the  eastern  terminus  to  the  banks 
of  Salt  creek  is  7.8  feet.  That  a  fall  of  18 
feet  makes  a  very  rapid  flow.  I  had  occa- 
Eion  to  go  along  the  bed  of  this  stream  last 
year.  There  was  also  a  flow  of  water.  It 
has  not  been  dry,  to  my  knowledge,  In  the 
last  sixteen  months.  There  is  a  constant 
good  flow,  and  a  limestone  bottom.  At  the 
mouth  of  the  box  sewer  the  water  is  clear 
enough,  and  you  can  see  the  rocks  on  the 
bottom.  There  are  some  pools  lu  the  creek 
that  runs  from  Kuntz's  bridge  to  Salt  craek, 
and  you  cannot  see  the  bottom.  In  the  north- 
easterly half  the  water  shoots  down  more 
readily  Into  Salt  creek  than  In  it  southerly. 
There  might  have  been  a  little  smeU  in  that 
creek,  but  notlilng  offensive."  There  was 
other  evidence  of  a  similar  character  intro- 
duced. 

In  this  state  the  same  rule  is  applied  to 
surface  water  flowing  in  a  regular  channel 
that  is  applied  to  a  water  course.  The  own- 
er of  the  dominant  heritage  or  higher  tract 
of  land  has  a  right  to  have  the  surface  wa- 
ter falling  or  coming  voluntarily  upon  his 
premises  pass  off  the  same  through  the  nat- 
ural drains  upon  and  over  the  lower  or  serv- 
ient lands,  and  the  owner  of  the  dominant 
heritage  may,  by  ditches,  drain  his  own 
land  Into  the  natural  channel,  even  If  the 
quantity  of  water  thrown  upon  the  servient 
heritage  .is  thereby  increased.  Peck  v.  Har- 
rington. 109  111.  611.  Under  this  rule,  adopt- 
ed in  the  case  cited  and  other  cases  In  this 
court,  the  village  of  La  Grange,  betag  lo- 
cated on  higher  lands  tlian  the  land  occu- 


pied by  complainant,  had  tbe  undoubted 
right  of  drainage  of  its  water  in  a  natural 
channel  over  complainant's  land  into  Salt 
creek,  and  had  the  village  confined  its 
drains  to  carrying  off  surface  water  or  other 
waters  which  proper  drainage  required,  in 
order  to  improve  the  streets,  and  render  the 
lots  of  the  village  more  suitable  for  build- 
ing purposes,  there  would  be  no  ground  for 
complaint.  But  the  village  did  not  confine 
Its  drains  to  water,  but  they  were  construct- 
ed for  carrying  off  the  sewage  of  the  village 
as  well  as  surplus  waters;  and  the  question 
presented  Is  whether  it  had  the  right  to 
carry  the  sewage  of  the  village  over  com- 
plainant's land,  and  empty  it  into  Salt 
creek,  a  stream  of  water  which  flows 
through  bis  land.  In  Dierks  v.  Commis- 
sioners, 142  111.  197,  31  N.  E.  49G,  where  a 
village,  by  means  of  sewer  pipes,  carried  its 
sewage  beyond  the  limits  of  the  Incorpora- 
tion, and  discharged  the  same  In  a  public 
highway,  near  the  premises  of  one  owning  a 
farm,  tbe  evidence  showing  that  the  dis- 
charge of  the  sewage  created  a  stench, 
which  was  detrimental  to  the  comfort  and 
health  of  the  neighborhood,  this  court  held 
the  drainage  of  the  sewer  a  nuisance,  and 
that  it  should  be  abated.  In  Village  of 
Dwlght  V.  Hayes  (111.  Sup.)  37  N.  B.  218, 
where  a  bill  was  brought  to  restrain  the 
village  from  constructing  a  system  of  sew- 
ers which  would  discharge  the  sewage  of 
the  village  Into  a  stream  of  water  running 
through  the  complainant's  land,  we  held 
that  the  landowner  was  entitled  to  an  In- 
junction to  restrain  the  village  from  pollut- 
ing the  water  in  the  stream.  In  the  deci- 
sion of  tlie  case,  it  is,  among  other  things, 
said:  "That  the  sewer  of  the  village  of 
1,600  inhabitants  discharged  into  a  small 
stream  will  materially  pollute  the  water  of 
the  stream,  and  render  it  unfit  for  domestic 
use,  for  at  least  a  few  rods  below  the  point 
of  discharge,  is  a  proposition  too  plain  and 
too  thoroughly  verified  by  ordinary  expe- 
rience and  observation  to  admit  of  reason- 
able doubt."  In  both  of  the  cases  cited  It 
appeared  that  the  acts  and  doings  of  the  vll-. 
lage  were  sufilcleut  to  create  a  nuisance, 
and,  where  a  nuisance  was  created,  there 
was  a  remedy  by  bill  in  equity.  See,  also. 
Price  v.  Creamery  Co.  (Wis.)  58  N.  W.  1039; 
Chlpman  v.  Palmer,  77  N.  Y.  51.  Under  the 
ruling  of  this  court,  which  we  believe  to  be 
In  harmony  with  the  current  of  authority 
bearing  on  the  question,  a  village  or  city 
cannot  run  its  sewage  beyond  the  incorpo- 
rated limits,  and  empty  It  in  the  adjoining 
premises  of  some  landowner,  where  a  stench 
is  created,  and  the  sewage  is  detrimental 
to  the  health  of  the  neighborhood.  Nor  will 
a  village  or  incorporated  town  be  permitted 
to  empty  its  sewage  into  a  stream  of  water 
where  the  result  is  the  pollution  of  tne 
stream.  In  other  words,  If  a  nuisance  is  es- 
tablish-d  by  carrying  the  sewage  of  a  vil- 
lage'or  incoi'poratcd  town  or  city  in  a  dram 
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or  sewer  beyonfl  the  Hmlts  of  the  corpora- 
tion, a  bill  In  equity  will  He  In  behalf  of  any 
person  Injured. 

The  real  question  In  the  case  then  Is 
wbetber  the  evidence  is  sufficient  to  estab- 
lish a  nuisance.  If  the  evidence  of  the  com- 
plainant was  considered  alone,  it  might  be 
regarded  as  sufficient  to  sustain  the  bill; 
but  a  large  number  of  witnesses  were  intro- 
duced on  behalf  of  the  defendants,  who  tes- 
tify that  there  Is  no  smell  or  stench  arising 
from  the  sewer.  There  is  therefore  so  much 
conflict  in  the  evidence  that  we  are  unable 
to  hold  the  allegations  of  the  bill  proven  by 
such  clear  and  satisfactory  evidence  as  Is 
required  in  a  case  of  this  character,  where 
a  nuisance  has  not  been  established  by  a 
Judgment  in  an  action  at  law.  Moreover, 
the  evidence  is  not  only  conflicting  In  the 
main  point  in  controversy,  whether  a  nui- 
sance was  created,  but,  as  has  been  seen, 
the  court  viewed  the  premises,  and,  after  a 
personal  inspection,  arrived  at  the  conclu- 
sion that  what  had  been  done  did  not  con- 
stitute a  nuisance.  In  view  of  the  conflict 
of  the  evidence,  and  in  view  of  the  further 
fact  that  the  court  Inspected  the  premises, 
we  are  not  prepared  to  reverse  the  decree, 
on  the  sole  ground  that  the  decree  is  con- 
trary to  the  evidence.  It  will  be  observed, 
however,  that  this  bill  was  brought  before 
the  sewer  was  completed,  and  at  the  time  of 
the  trial  it  may  not  have  been  in  operation 
long  enough  to  determine  fully  whether  It 
would  result  in  a  nuisance  or  not.  Under 
such  circumstances,  we  think  the  bill  should 
have  been  dismissed  without  prejudice. 
The  decree  of  the  superior  court  will  be  so 
modified  that  the  bill  will  be  dismissed 
without  prejudice. 


(1S8  III.  514) 

MILLER  et  al.  v.  STALKBR.1 

(Supreme  Court  of  Illinois.    Oct.  11,  18^.) 

QuiBTiNo    Title— Burnt    Rbcobd    Act — Gqditx 

Pl.BADINO. 

1.  Under  Rev.  St.  1893,  c.  116,  f  13,  which 
declares  that  in  suits  under  the  burnt  record  act 
a  sworn  answer  shall  have  no  other  or  greater 
weight  as  evidence  than  the  petition,  such  an 
answer  is  not  evidence  as  in  ordinary  equity 
suits. 

2.  An  allegation  in  a  chancery  pleading  that 
a  person  obtained  title  to  certain  land  "by  vir- 
tue of  divers  deeds,^  wills,  devises,"  etc.,  is  not 
sufficient  to  show  title,  being  merely  the  state- 
ment of  a  conclusion. 

3.  A  petition  to  establish  title  under  the 
burnt  record  act  may  be  filed  by  one  whose  title 
depends  on  the  statute  of  limitations,  since  the 
act  does  not  expressly  require  the  petition  to 
■how  a  connected  chain  of  title  from  the  United 
States. 

Error  to  superior  court,  Cook  county;  W.  G. 
Swing,  Judge. 

Petition  by  Malcolm  Stalker  against  Henry 
F.  Miller,  James  O.  Dwen,  Arazella  O.  Van 
Zandt,  Mary  G.  Eastman,  and  Sarah  M.  F. 

1  Reported  by, Louis  Boiaot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Duncan,  to  establish  title  to  land  under  the 
burnt  record  act.  C<»nplainant  obtained  a  de- 
cree.   Defendants  bring  error.    Affirmed. 

This  is  a  writ  of  error  to  the  superior  court 
of  Cook  county  to  reverse  a  decree  confirming 
title  in  defendant  in  error  to  lot  23,  block  8, 
School  Section  addition  to  Chicago,  under  the 
burnt  record  act.  A  demurrer  being  sustain- 
ed to  the  original  petition,  an  amended  one 
was  filed,  which  the  defendants  answered,  and 
the  petitioner  replied.  He  afterwards  obtain- 
ed leave  of  court  to  withdraw  his  replication 
and  flle  a  second  amended  petition.  In  It  he, 
alleged  that  at  the  time  of  the  destruction  of 
the  records  therein  mentioned  he  was.  and 
now  is,  the  owner  in  fee  simple  absolute,  and 
is  now  in  the  exclusive  possession,  of  the 
premises  in  question,  and  that  his  title  thereto 
was  derived  in  the  manner  following:  "First. 
That  on  the  4th  day  of  August,  1846,  John 
Govro  and  Elizabeth  Govro,  his  wife,  in  good 
faith  sold,  and  by  their  deed  conveyed,  to 
Amable  H.  Badeaux,  said  lot,  etc.,  which  said 
deed  was  duly  recorded  in  the  office  of  the 
recorder  of  said  county  on  the  19th  day  of 
August.  1846,  in  Book  21,  at  page  122.  Sec- 
ond. That  on  the  10th  day  of  August,  1818, 
the  said  Amable  H.  Badeaux,  in  good  faith, 
and  relying  upon  his  said  deed  from  the  said 
John  Govro  and  Elizabeth  Govro,  his  wife, 
sold,  and  by  his  written  contract  agreed,  for 
a  good  and  valuable  consideration  in  good 
faith  paid  by  your  orat<»r  to  said  Badeaux, 
with  your  orator,  Malcolm  Stalker,  to  execute 
and  deliver  to  your  orator  a  deed  to  said  lot 
23,  etc.,  which  said  written  contract  was  made 
by  your  orator  with  the  said  Badeaux  In  good 
faith,  and  was  duly  recorded  in  the  office  of 
the  recorder  of  said  county  on  said  19th  day 
of  August,  1848,  In  Book  27,  page  404.  Third. 
That  on  the  2d  day  of  August,  1849,  the  said 
Amable  H.  Badeaux,  In  good  faith,  and  rely- 
ing upon  ills  said  deed  from  the  said  John 
Govro  and  Elizabeth  Govro,  his  wife,  and  in 
pursuance  of  bis  said  written  contract  with 
your  orator  aforesaid,  by  his  deed  conveyed, 
for  a  good  and  valuable  consideration  paid 
in  good  faith  by  your  orator,  to  said  Badeaux, ' 
in  accordance  with  the  terms  of  said  written 
contract,  to  your  orator,  Malcolm  Stalker,  the 
said  lot  23,  etc.,  and  your  orator  so  purchased 
said  premises  and  accepted  said  deed  from  the 
said  Amable  H.  Badeaux  in  good  faith,  which 
said  deed  was  duly  recorded  in  the  office  of 
the  recorder  of  said  county  on  said  2d  day  of 
August,  1849,  in  Book  23,  page  61.  Fourth. 
That  on  the  12th  day  of  March,  1859,  the  said 
Malcolm  Stalker  and  his  wife,  Mary  Ann 
Stalker,  by  their  deed,  conveyed  to  Arthur 
Maglade  said  lot  23,  etc.,  in  trust  for  the  sole 
use  and  benefit  of  the  said  Mary  Ann  Stalker, 
her  heirs  and  assigns,  which  deed  was  duly  re- 
corded In  the  office  of  the  recorder  of  said 
county  on  the  22d  day  of  August,  1839,  in 
Book  1C8,  page  505.  Fifth.  That  on  .the  21st 
day  of  Januar}',  1861,  the  said  Arthur  Mag- 
lade and  Ann  M.  Maglade,  his  wife,  wad 
the '  said  Mary  Ann  Stalker,  by  their  quit- 
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claim  deed,  conv^ed  to  Malcolm  Stalker,  yomr 
orator,  said  lot  23,  etc.,  \7l1lch  said  deed  was 
duly  recorded  In  the  <^ce  of  the  recorder  o( 
said  county  on  the  7th  day  of  June,  1S61,  In 
Book  345,  at  page  612.  Sixth.  That  on  the 
10th  day  of  April,  1876,  the  said  Malcolm 
Stalker  and  Mary  Ann  Stalker,  his  wife,  by 
their  deed,  conveyed  said  lot  23,  etc.,  to  Wil- 
liam W.  ;ETan8,  which  deed  was  duly  recorded 
in  the  ofiSce  of  the  recorder  of  said  county  on 
the  11th  day  of  April,  1876,  In  Book  610,  at 
page  451.  Seventh.  That  on  the  said  10th  day 
of  April,  1876,  the  said  William  W.  Evans,  a 
bachelor,  by  his  deed,  conveyed  said  tot  23, 
etc.,  to  Mary  Ann  Stalker,  which  deed  was 
duly  recorded  in  the  office  of  the  recorder  of 
said  county  on  the  11th  day  of  April,  1876, 
in  Book  569,  at  page  573.  Eighth.  That  on 
the  23d  day  of  December,  1880,  the  said  Mary 
Ann  Stalker,  by  her'  deed,  conveyed  to  your 
orator,  her  husband,  the  said  lot  23,  etc.,  which 
deed  was  duly  recorded  In  the  office  of  the 
recorder  of  said  county  on  the  29th  day  of 
May,  1893,  in  Book  4,253,  at  page  188."  It  Is 
then  alleged  that:  "On  or  about  the  said  19th 
day  of  August,  1848,  petitioner,  relying  upon 
his  contract  for  a  deed  to  the  premises  by  said 
Amable  H.  Badeauz,  entered  Into  possession 
thereof,  and  has  throughout  the  whole  period 
of  time  since  then,  together  with  his  said  wife, 
Mary  Ann  Stalker,  resided  upon  the  same, 
and  held  and  contrc^led  peaceable,  uninter- 
rupted, open,  adverse,  notorious,  and  exclu- 
sive possession  of  the  whole  of  said  premises; 
that,  relying  In  good  faith  upon  his  said  con- 
tract for  a  deed  as  aforesaid,  and  upon  his 
deed  executed  and  delivered  In  accordance 
with  said  contract  by  said  Badeaux,  and  upon 
his  possession  aforesaid,  he  has  paid  all  taxes 
and  assessments  levied  and  assessed  against 
the  said  premises  from  the  2d  of  August,  1849, 
to  the  present  time,  .for  such  time  or  times, 
during  such  period,  as  the  title  to  said  prem- 
ises aforesaid  vras  In  the  name  of  your  orator, 
to  wit,  from  the  2d  day  of  August,  1840,  to 
the  12th  day  of  March,  1859,  from  the  2l8t 
day  of  January,  1861,  to  the  10th  day  of  April, 
187U,  and  from  the  23d  day  of  December, 
1800,  to  the  present  time;  and  that,  so  re- 
lying as  aforesaid,  the  said  wife  of  your  ora- 
tor, Mary  Ann  Stalker,  has  paid  all  taxes  and 
assessments  levied  or  assessed  against  said 
property  during  all  the  remainder  of  said  pe- 
riod." It  is  further  aUeged:  "That  the  fol- 
lowing named  persons  are  all  the  persons  to 
whom  said  lands,  or  any  part  thereof,  has  been 
conveyed,  and  the  deeds  of  said  conveyances 
recorded  In  the  office  of  the  recorder  of  deeds 
of  said  Co<d£  county,  since  the  time  of  the  de- 
struction of  the  pnbilc  records  of  said  county, 
and  prior  to  the  filing  of  this  petition,  and  that 
the  residence  of  such  persons  is  as  hereinafter 
stated:  Malcolm  Stalker,  this  petitioner,  of 
Chicago,  HL;  Mary  Ann  Stalker,  bis  wife,  of 
Chicago,  HI.;  William  W.  Evans,  of  Chica- 
go, 111.  That  the  following  named  persons  are 
all  the  persons,  to  the  knowledge  and  belief 
of  your  orator,  that  own  or  claim  any  estate, 


In  fee  or  otherwise,  in  said  lands,  or  any  part 
thereof,  and  that  their  places  of  residence  are 
as  follows:  Henry  F.  Miller,  of  Boston,  Mass.; 
James  O.  Dwen,  ot  Chicago,  III.;  Elizabeth 
G.  Van  Zandt,  of  Newport,  B.  I.;  Mary  C. 
Eastman,  of  Concord,  N.  H.;  Sarah  M.  F. 
Duncan,  of  Haverhill,  Mass.,— «11  of  whom, 
as  your  orator  is  Informed  and  believes,  dalm 
an  estate  or  interest  in  said  lands  through, 
by,  or  under  one  certain  Thomas  B.  Green, 
l^t  the  following  named  persons  are  in  pos- 
session of  said  land,  or  some  portion  thereof: 
Malcolm  Stalker  (this  petitioner),  Mary  Ann 
Stalker,  his  wife,  Michael  Beed,  Jacob  Mitchell, 
James  Carr,  Mary  McCallum.  That  said  Mary 
Ann  Stalker  is  in  possession  as  the  wife  of 
your  orator,  and  the  other  persons  as  tenants 
of  your  orator,  deriving  their  right  of  posses- 
sion from  blm,  and  paying  a  monthly  rent  to 
him;  and  that  no  other  person  is  in  posses- 
sion of  said  land,  or  any  part  thereof."  Also 
that  Henry  F.  Miller,  and  the  other  parties 
claiming  title  as  above  stated,  have  conspired 
together  to  cloud  the  title  of  petitioner  to 
said  lands,  and  have  placed,  or  caused  to  be 
placed,  upon  the  records  of  said  Cook  county, 
since  the  burning  of  said  records  (as  set  forth 
In  petition),  the  following  described  instru- 
ments, to  wit:  First,  an  affidavit  of  James  G. 
Dwen,  subscribed  and  sworn  to  May  10,  1884, 
and  recorded  in  the  office  of  the  recorder  of 
said  county  on  the  27th  day  of  November, 
1889,  in  Book  2,763,  at  page  80,  setting  out  the 
names  of  certain  persons  as  the  heirs  at  law 
of  said  Thomas  B.  Green;  second,  the  last 
will  and  testament  of  EHlzabeth  Green,  widow 
of  John  H.  Green,  of  Providence,  B.  I.,  dated 
January  17,  1856,  and  recorded  In  the  office 
of  the  recorder  of  said  county  on  the  27th  day 
of  January,  1881,  in  Book  1.058,  at  page  227, 
said  Elizabeth  Green  having  been  named  In 
said  affidavit  aforesaid  as  one  of  the  heirs  at 
law  of  said  James  B.  Green.  Then  follows 
the  averment  that  the  public  records  of  said 
county  relating  to  the  title  of  said  lands  were 
totally  destroyed  by  flre  on  the  8th  and  »th 
days  of  October,  1871,  and  that  by  reason  of 
the  destruction  thereof  and  the  claim  of  said 
parties  the  title  of  petitioner  Is  clouded,  etc., 
followed  by  the  usual  prayer  in  such  cases. 

The  only  defendants  claiming  title  to  the 
premises  were  these  plaintiffs  In  error,  and 
they  filed  a  general  and  special  demurrer  to 
the  petition,  which  was  overruled;  whereupon 
they  filed  their  joint  and  several  answer,  de> 
nying  the  allegations  in  paragraphs  1  to  8, 
inclusive,  of  the  petition,  and  the  making  and 
recording  of  the  deeds  as  therein  stated.  With 
their  answer  they  again  demurred  to  the  peti- 
tion on  the  ground  that  it  did  not  show  that 
the  petitioner  derived  any  title  to  the  property 
by  mesne  conveyances  or  otherwise  from  the 
United  States,  ot  that  his  grantor  ever  had 
any  title  to  the  same,  and'  failed  to  show  in 
what  manner,  if  any,  he  derived  title  thereto; 
and  also  on  the  ground  that  it  did  not  aver 
or  show  any  right  or  title  to  said  lot  or  the 
possession  thereof,  undor  any  ot  the  dauses 
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of  tlie  limitation  act  of  this  state.  They  admit 
that  they  claim  an  estate  in  fee  In  the  prem- 
ises, and  that  under  the  deeds  averred  and 
set  forth  In  complainant's  first  amended  peti- 
tion, filed  February  10,  1894,  the  UUe  to  said 
lot  was  vested  in  fee  in  said  Thomas  R.  Oreen 
on  November  29, 1847 ;  and  aver  that  "by  virtue 
of  divers  deeds,  wills,  devises,  descents,  and 
inheritances  the  title  to  said  lot,  which  was  in 
said  Thomas  R.  Green,  as  aforesaid,  and  all 
right  and  title  at  law  and  In  equity  in  and  to 
said  lot,  has  passed,  descended,  been  convey- 
ed to,  and  is  now  vested  in,  these  defendants 
In  fee";  and  claim  that  this  court  should,  upon 
the  bearing  hereof,  find  and  decree  the  title 
to  said  lot  is  in  these  defendants,  and  that 
the  pretended  title  of  complainant  should  be 
set  aside;  and  pray  such  relief  according  to 
the  statute  In  such  cases  enacted.  They  deny 
that  they  have  conspired  to  cloud  complain- 
ant's title,  01  that  he  has  any  title  to  said  lot, 
or  that  It  has  been  rendered  uncertain  or  un- 
safe. Both  the  petition  and  answer  were 
sworn  to  as  required  by  the  statute.  On  the 
hearing  the  petitioner  Introduced  In  evidence 
the  several  conveyances  under  which  he  claim- 
ed title,  as  set  forth  In  paragraphs  1  to  8  of 
Ills  i)etItlon.  He  also  offered  a  certified  copy 
of  the  affidavit  of  James  G.  Dwen,  dated  May 
10,  1884,  and  a  certlfled  copy  of  a  will  of 
Elizabeth  Green,  set  up  in  the  petiticHi.  He 
proved  possession,  payment  of  taxes,  and  the 
destruction  of  the  records,  as  alleged.  The 
only  evidence  introduced  by  the  defendants 
was  the  first  amended  petition,  sworn  to  by 
petitioner  February  10,  1894.  The  decree  Is 
In  the  usual  form,  confirming  title  in  the  peti- 
tioner, and  finding  that  the  affidavit  and  will 
under  which  defendants  claim  tend  to  cloud 
complainant's  title,  and  should  be  removed 
from  the  records  of  Cook  county. 

Beam  &  Oook,  for  plalntifTs  In  error.  Chas. 
0.  Arnold,  lor  defendant  In  error. 

WILKIN,  J.  (after  stating  the  facts).  The 
first  ground  of  reversal  Insisted  upon  Is  that 
the  evidence  Introduced  upon  the  hearing 
proved  the  title  to  the  property  in  question, 
at  the  time  of  the  destruction  of  the  record, 
to  be  in  plaintiffs  In  error,  as  shown  by  the 
record.  This  contention  Is  based  upon  the  fact 
that  the  first  amended  petition,  which  was 
introduced  in  evidence  by  the  defendants, 
showed  a  regular  chain  of  title  from  the  gov- 
ernment to  Thomas  R.  Green;  and,  as  we 
understand  counsel,  they  claim  that  the  de- 
fendants' sworn  answer  so  connects  them 
with  that  record  title  as  tb  prove  ownership 
in  them  In  fee.  Conceding  that  the  amend- 
ed petition  was  competent  and  sufficient  evi- 
dence, as  against  petitioner,  to  prove  title  in 
Thomas  R.  Green  by  mesne  conveyances 
from  the  United  States,  the  position  that  de- 
fendants have  in  any  way  connected  them- 
selves with  that  title  is  untenable.  The 
sworn  answer  In  this  proceeding  is  not  evi- 
dence as  in  an  ordinary  chancery  proceed- 
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Ing.  It  lias  no  other  or  greater  weight  as 
evidence  than  the  petition.  Rev.  St  c.  116, 
{  13;  2  Starr  &  C.  p.  1998.  Moreover,  the 
answer  does  not  show  in  what  manner  the 
defendants  acquired  title  from  Thomas  R. 
Green.  The  averment,  "by  virtue  of  divers 
deeds,  wills,  devises,"  etc.,  amounts  to  noth- 
ing as  proof  of  title.  It  is  no  more  than  the 
statement  of  a  mere  conclusion. 

It  Is  again  insisted  that  the  petitioner,  by 
ii\a  petition  and  proofs,  failed  to  establish 
such  title  in  himself  as  would  authorize  a 
court  of  chancery  to  grant  him  the  relief 
prayed.  The  basis  of  this  contention  is  that 
a  petitioner,  under  the  burnt  record  act, 
must,  by  proper  averment,  show  that  he  de- 
rives his  title  mediately  or  Immediately  from 
the  United  States.  This  position  we  do  not 
think  Is  supported  by  the  provisions  of  the 
act  or  the  decisions  of  this  court.  A  per- 
son can  certainly  have  an  absolutely  good  ti- 
tle to  real  estate  In  this  state  though  not 
able  to  show  a  connected  chain  of  title  from 
the  United  States,  and  there  is  nothing  in 
the  burnt  record  act  which  makes  the  own- 
er of  such  a  title  an  exception  to  that  rule. 
Section  11  prescribes  what  the  petition  shall 
show,  and  it  only  requires  the  petitioner  to 
state  the  character  and  extent  of  the  estate 
claimed  by  him,  and  from  whom,  and  when, 
and  by  what  mode  he  derived  his  title.  By 
section  13  the  defendant  is  required,  if  he 
answers,  to  admit,  confess,  and  avoid  or 
traverse  all  the  material  allegations  of  the 
petition.  It  was  said  in  Smith  v.  Hutchin- 
son, 108  III.  666:  "The  petitioners  were  only 
required  to  establish  the  validity  of  their 
own  title.  Tiie  statute  provided  that  they 
should  make  all  persons  owning  or  claiming 
any  estate  in  fee  In  the  premises,  and  all 
persons  in  possession,  and  all  persons  to 
whom  the  land  had  been  conveved  and  the 
deeds  placed  on  record  since  the  destruction 
of  the  records,  defendants.  But  when  such 
persona  were  made  defendants,  and  were 
served  with  process,  it  became  their  duty  to 
establish  by  competent  testimony  whatever 
title  they  had  to  the  premises,  if  they  de- 
sired to  rely  upon  such  title.*^  It  was  also 
said  in  Gage  v.  Gentzel,  144  HL  456,  33  N.  E. 
636:  "The  court  in  such  cases,  is  required 
to  decree,  not  what  the  record  showed  before 
it  was  destroyed,  but  in  whom  the  title  is 
vested;"  citing  section  15  of  the  statute.  If, 
therefore,  the  petitioner,  by  his  allegations 
and  proof,  established  a  prima  facie  valid 
title,  from  whatever  source,  he  was  entitled 
to  the  decree  below,  unless  the  defendants 
siMwed  a  better  one. 

The  petition  alleges  color  of  title  made  in 
good  faith,  possession  and  payment  of  taxes 
for  more  than  seven  years,  and  sets  out  the 
color  of  title  as  being  deeds  of  conveyan- 
ces duly  executed,  recorded,  etc.  We  tiiink 
there  can  be  no  serious  donbt  as  to  Its  snfS- 
clency  to  show  title  in  the  petitioner  under 
section  6,  c.  83,  Rev.  St,  being  the  seven- 
year  statute  of  limitations  of  1889.    It  Is  al- 
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so  clear  that,  when  the  requirements  of  that 
statute  were  complied  with  by  bis  obtaining 
color  of  title  from  Badeaux,  in  good  faltb, 
having  actual  possession  of  the  premises, 
and  paying  all  taxes  for  more  than  seven 
years,— i.  e.  to  March  12,  1859.— he  became 
possessed  of  a  title  which  he  could  use,  not 
only  to  protect  his  possession,  but  as  against 
every  one  claiming  adverse  to  him.  Hale  v. 
Gladfelder,  52  ni.  91;  McDutfee  v.  Sinnott, 
119  111.  449,  10  N.  E.  885;  Gage  v.  Hampton, 
127  ni.  87,  20  N.  E.  12.  It  was  not  neces- 
sary that  he  should  show  any  title  prior  to 
the  conveyance  to  himself  in  order  to  malce 
color  of  title  In  good  faith.  Woodward  v. 
Blanchard,  16  111.  430;  Hassett  v.  Rldgely, 
49  111.  197;  Rawson  v.  Fox,  65  lU.  200;  Mil- 
Ulcen  V.  Marlin,  66  111.  14;  Burgett  v.  Talia- 
ferro, 118  IlL  503,  9  N.  E.  334;  Brian  v.  Mel- 
ton, 125  lU.  647,  18  N.  B.  31&  The  proof 
fully  sustained  every  material  allegation  of 
the  petition  necessary  to  establish  color  of  ti- 
tle made  in  good  faith,  possession,  and  pay- 
ment of  taxes.  That  the  deed  from  Badeaux 
to  petitioner,  dated  August  2,  1849,  is,  under 
the  repeated  decisions  of  this  court,  good 
color  of  title,  is  not  questioned.  It  seems 
clear,  therefore,  that  by  the  allegations  of 
his  petition  and  proofs  the  petitioner  is  en- 
titled to  be  deemed  the  owner  of  the  prem- 
ises in  question  in  fee  by  the  terms  of  the 
act  of  1830,  supra. 

Plaintiffs  in  error  also  say  the  court  below 
erred  in  finding  in  its  decree  that  the  affida- 
vit of  James  O.  Dwen  and  the  recorded  will 
of  Elizabeth  Oreen  tend  to  cloud  petitioner's 
title,  and  should  be  removed  from  the  rec- 
ords of  Cook  county.  It  is  clear  these  In- 
struments are  a  cloud  upon  petitioner's  ti- 
tle, and,  from  what  has  already  been  said, 
as  against  him  they  have  no  rightful  place 
upon  the  records  of  Cocft  county,  and  it  is  in 
that  sense  only  that  the  decree  orders  them 
removed.  Other  questions  raised  have  been 
considered,  but  we  find  them  unimportant 
There  seems  to  be  no  reversible  error  shown 
tn  the  record.    Affirmed. 


(158  111.  159) 

LOVEN  V.  PEOPLE  ex  rel.  DR.  PETER 

PAHRNBY  &  SONS  OO.i 

(Supreme  Court  of  IlUnoiB.    Oct  11.  1895.) 

Contempt  of  Codht— Intouotion — Procbdoke. 

1.  In  a  proceeding  to  punish  for  contempt  a 
party  who  nas  violated  an  injunction,  liis  an- 
swer, denying  the  acts  charged,  is  not  conclu- 
sive. 

2.  An  injunction  which  forbids  the  defend- 
ant from  corresponding  in  any  manner  with 
complainant's  customers  is  violated  by  defend- 
ant if  he  writes  to  such  cnstomere,  even  though 
he  does  so  in  answer  to  letters  written  to  him 
by  them. 

3.  It  is  no  defense  to  a  proceeding  to  punish 
for  contempt  one  violating  an  injunction  that 
the  injunction  is  broader  than  the  prayer  of 
the  biU  on  which  it  is  issued. 


1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  taip. 


4.  In  proceedings  to  pnnish  a  defendant  for 
violating  an  injunction,  injury  and  legal  dam- 
age will  be  inferred  from  the  fact  that  the 
same  interests  which  were  in  litigation  and 
which  were  protected  by  the  injunction  have 
been  violated. 

5.  Where  the  violation  consists  of  corre- 
spondence with  complainant's  customers,  an  or- 
der adjudging  defendant  guilty  of  contempt 
need  not  give  the  names  of  the  customers  with 
whom  he  corresponded. 

Appeal  from  appellate  court,  First  district 
Attachment  tor  contempt,  brought  by  the 
people,  on  the  relation  of  the  Dr.  Peter  Fahr^ 
ney  &  Sons  Company,  against  Sam  Loven. 
Defendant  was  found  guilty  of  contempt, 
and  this  Judgment  wsb  affirmed  by  the  ap- 
pellate court   Defendant  appeals.   Affirmed. 

Collins,  Goodrich,  Darrow  &  Vincent,  for 
appellant  H.  C.  Noyes  and  L  K.  Boyesen, 
for  appellee. 

BAILET,  J.  This  was  a  proceeding  in 
chancery,  on  the  relation  of  Dr.  Peter  Fahr- 
ney  &  Sons  Company,  a  corporation,  against 
Sam  Loven,  for  contempt  In  violating  an  in- 
junction. The  bill  upon  which  the  injunc- 
tion was  awarded  was  brought  by  the  rela- 
tor against  Loven,  and  alleged.  In  substance: 
That  for  over  25  years  Dr.  Peter  Fahmey 
had  been  engaged  in  the  business  of  prepar- 
ing and  selling  medicines,  and  during  most 
of  that  time  had  conducted  his  business  in 
the  city  of  Chicago.  That  he  had  expended 
many  thousands  of  dollars  in  manufacturing, 
advertising,  and  selling  his  medicines,  and 
that  those  medicines  were  very  valuable; 
and  that  the  reputation  which  he  had  ac- 
quired through  long  experience  and  fair  deal- 
ing was  of  great  value.  That  he  had  at  va- 
rious times  Invented  and  prepared  certain 
valuable  medicines,  and  had  adopted  as  his 
trade-marks  In  preparing  and  selling  the 
same  the  words  "Kuriko,"  "Ole-Old,"  "Uter- 
me,"  and  "Stomach  Vigor";  and  that  about 
July  11,  1890,  Fahmey  had  sold  and  trans- 
ferred the  good  will  of  the  sale  of  those  med- 
icines, together  with  the  business,  to  the 
complainant,  as  his  successor;  and  that 
since  that  date  the  complainant  had  contin- 
ued to  manufacture,  advertise,  and  sell  such 
medicines  with  great  financial  profit  to  it;  but 
since  the  transfer,  Fahmey,  as  the  com- 
plainant's president,  and  the  owner  of  nearly 
all  its  stock,  had  managed  and  directed  the 
compounding  and  sale  of  these  medicines. 
That  about  April  1,  18S9,  Fahmey  employed 
Loven,  the  defendant,  as  his  confidential 
bookkeeper,  and  Swedish  translator  and  cor- 
respondent, and  that  he  bad  continued  in 
such  employ  up  to  the  time  of  the  transfer 
of  the  business  to  the  complainant;  and  that 
from  that  date  he  occupied  the  same  position 
with  the  complainant  That  during  the  con- 
fidential relations  between  Loven  and  Fahr- 
ney  the  defendant,  Loven,  had  acquired 
knowledge  of  the  business  so  far  as  advertis- 
ing and  selling  of  medicines  was  concerned, 
but  while  he  was  In  the  employ  of  the  com- 
plainant  Loven   fraudulently,   and    without 
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the  knowledge  or  consent  of  Fahrney  or  the 
complainant,  copied  the  names  of  a  great 
number  of  their  customers,  together  with 
their  post-ofBce  addresses,  from  the  books 
kept  by  F'ahrney  and  by  the  complainant; 
and  also  acquired  the  names  and  addresses 
of  customers  by  means  of  bis  duties  as  cor- 
respondent That  for  the  purpose  of  car- 
rying on  a  fraudulent  budness  in  opposi- 
tion to  the  complainant,  LoTen,  without  the 
knowledge  or  consent  of  Fahmey  or  the 
complainant,  signed  his  name  In  full,  with 
the  signature  of  Fahmey,  in  signing  letters 
directed  to  customere.  That  when  Fahmey 
employed  Loven  as  aforesaid,  and  for  some 
time  thereafter,  Loven  received  a  salary  for 
bis  services  of  f8  per  week,  and  afterwards 
his  salary  was  raised  to  |10,  later  to  ¥12,  and 
still  later  to  $15  per  week,  which  was  at 
that  time  considered  all  such  services  were 
worth.  That  at  the  time  Fahmey  employed 
Loven  as  aforesaid  It  was  distinctly  agreed 
by  and  between  Fahmey  and  Loven  that  all 
matters  connected  with  the  business  should 
be  kept  secret  by  Loven.  That  Loven  agreed 
not  to  divulge  the  secrets  of  manufacturing 
or  selling  the  medicines,  the  list  of  custom- 
ers, or  any  other  secrets  or  information  con- 
nected with  the  business  which  he  would  ac- 
quire while  so  employed,  to  any  person 
whomsoever,  except  with  the  permission  or 
direction  of  Fahmey.  That  this  agreement 
was  based  on  the  consideration  of  Fahmey's 
hiring  and  paying  Loven  wages  for  his  serv- 
ices. That  at  the  time  of  the  transfer  of  the 
business  to  complainant  the  same  agreement 
was  entered  into  between  Loven  and  the 
complainant,  which  agrreement  was  to  In- 
clude all  the  knowledge  and  information  of 
the  business  which  Loven  had  acquired  while 
in  the  employ  of  Fahmey,  or  would  acquire 
by  means  of  his  employment  with  the  com- 
plainant; and  that  Loven  should  not  use 
such -knowledge  for  any  pnmoses  of  bis  own 
or  otherwise.  The  bill  further  alleged:  That 
on  or  about  the  17th  day  of  November,  1890, 
Loven  left  the  employ  of  the  coniplaiuant. 
That  for  several  months  prior  to  that  date 
he  had  assisted  in  opening  letters  and  cor- 
respondence received  in  the  course  of  the 
business.  That  on  or  about  that  date,  Fahr- 
ney,  as  the  complainant's  president,  directed 
other  clerks  In  Its  employ  from  thencefor- 
ward to  open  such  correspondence,  and  from 
that  date  Loven  became  dissatisfied  with  bis 
employment,  and  for  what  reason  complain- 
ant did  not  know.  That  about  November 
17,  1890,  Loven  informed  complainant  that 
he  bad  acquired  much  knowledge  of  the 
business,  and  had  secured  the  names  of 
complainant's  customers,  and  that  such 
knowledge  was  valuable  to  him,  and,  unless 
he  was  paid  a  large  salary,  he  would  start  in 
business  In  opposition  to  that  of  complainant 
in  tlie  sale  of  these  medicines;  and  that  he 
would  use  the  knowledge  so  acquired  in  con- 
ducting the  business.  That  thereupon  the 
complainant,  through  its  president,  dischar- 


ged Loven  from  its  sei'vice.  The  blU  far- 
ther represents:  That  on  or  about  January 
16,  1891,  Loven,  with  intent  to  defraud  com- 
plainant, commenced  to  manufacture  a  medi- 
cine which  he  designated  by  circulars,  cor- 
respondence, and  otherwise  as  "Kuraho." 
That  such  medicine  was  manufactured  for 
the  purjMse  of  Imitating  the  medicine  known 
as  "Kuriko,"  manufactured  by  complainant 
That  about  the  same  date  Loven  commenced 
to  manufacture,  advertise,  and  sell  a  medi- 
cine designated  as  "Ole-011,"  which  was  in- 
tended to  deceive  the  customers  of  complain- 
ant and  make  them  believe  tliat  it  was  the 
same  medicme  as  "Ole-Old."  That  the  use 
of  the  words  "Kuraho"  and  "Ole-Oil"  was 
intended  to  and  did  deceive  the  public  and 
the  customers  of  the  complainant  and  made 
them  believe  that  It  was  the  same  medicine 
manufactured  by  complainant  as  above  stat- 
ed; and  that  Loven  was  threatening  to  man- 
ufacture, advertise,  and  sell  the  medicines 
called  "Uterine"  and  "Stomach  Vigor,"  to  the 
complainant's  customers.  That  Loven  bad 
little  or  no  education  as  a  pharmacist  or 
dmggist  and  was  not  capable,  by  education 
or  otherwise,  of  preparing  any  medicine 
which  was  safe,  for  the  public  to  use,  except 
through  Information  he  may  have  acquired 
while  In  the  service  of  Fahmey  and  com- 
plainant; but  was  pretending  to  the  pub- 
lic, and  by  circulars  to  the  customers  of 
Fahmey  and  the  complainant,  that  he  was 
manufacturing  the  identical  medicines  man- 
ufactured by  complainant  as  aforesaid,  and 
was  attempting  and  threatening  to  sell  those 
medicines,  or  imitations  of  the  same,  to  the 
customers  of  complainant  That  Loven  was 
manufacturing  and  selling  those  medicines 
for  the  false  and  fraudulent  purpose  of  de- 
frauding complainant  and  stealing  its  busi- 
ness; and  that,  in  order  that  he  may  gain 
thereby,  he  had  taken  evei-y  advantage  of 
the  knowledge  acquired  as  aforesaid  to  de- 
fraud complainant,  and  rain  its  business; 
and-  had  threatened  to  divulge  all  its  secrets 
and  Information  of  the  business  which  he  ac- 
quired during  his  said  employment.  That 
be  has  tised  labels,  bottles,  and  wrappers  In 
dose  Imitation  of  those  used  by  complain- 
ant in  the  sale  of  its  medicines,  for  the 
fraudulent  purpose  of  deceiving  the  com- 
plainant's customers,  and  had  sent  out  many 
circulars  in  regard  to  the  business  to  cus- 
tomers of  complainant,  which  had  greatly 
damages  complainant's  business.  That  he 
was  using  eveiy  artlflce  and  fraud  to  de- 
stroy the  complainant's  business,  in  using  all 
the  knowledge  acquired  while  in  Its  confi- 
dential employ  for  such  false  and  fraudulent 
purposes;  and  that  he  had  on  hand  large 
quantities  of  medicines  and  printed  circu- 
lars, ready  to  ship  to  complainant's  custom- 
ers, in  violation  of  his  agreement  with  com- 
plainant The  bill  prayed  for  an  Injunction 
restraining  Loven  from  advertising,  by  cir- 
culars or  otherwise,  the  medicines  known  as 
'ttturiko,"    "Kuraho,"    "Ole-Old,"    "Ole-Oil," 
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"Uterine,"  and  "Stomach  Vigor,"  under  these 
names,  or  In  Imitation  of  the  same,  or  un^ 
der  any  other  name;  and  from  divulging 
the  secrets  of  the  manufacture  of  those  med- 
icines, or  the  secrets  of  the  business,  or  from 
the  imitation  of  wrappers,  bottles,  and  labels 
used  by  complainant  in  the  business. 

The  defendant  answered,  denying  the  eq- 
uities of  the  bill,  and  at  the  bearing  upon 
pleadings  and  proofs  the  facts  were  found 
to  be  substantially  as  alleged  in  the  bill, 
and  a  decree  was  entered  perpetually  en- 
joining Loven,  his  agents,  serrants,  attoi^ 
neys,  and  employes  from  advertising,  by 
circular  or  otherwise,  the  medicines,  or  an 
imitation  of  the  medicines  known  as  "Kura- 
ho,"  "Ole-Old,"  "Kuriko,"  "OIe-011,"  "Uter- 
ine," and  "Stomach  Vigor,"  or  of  "Scandlan 
Blodrenard,"  or  "Scandlan  Liniment,"  two 
names  adopted  by  the  defendant  in  lieu  of 
two  of  the  foregoing,  or  any  name  in  Imita- 
tion thereof,  used  by  complamant  during  de- 
fendaui's  employment  and  from  imitating 
wrappers,  etc.,  and  from  using  the  name  of 
Dr.  Peter  Fahrney.  or  Dr.  Peters,  or  Fahr- 
ney,  or  from  communicating  the  fact  in  the 
sale  of  medicines  that  he  had  been  in  the  em- 
ploy of  Fahrney  or  complainant,  and  from 
pretending  that  he  knows  the  ingredients  of 
complainant's  medicines,  and  from  In  any 
mauner  corresponding  with  complainant's 
agents  or  customers,  or  sdllciting  them  to 
buy  defendant's  medicines  of  any  kind,  or 
divulging  the  names  of  complainant's  cus- 
tomers and  agents,  or  any  of  the  secrets  of 
the  business,  or  interfering  therewith.  Some 
time  after  the  entry  of  this  decree  the  com- 
plainant appeared,  and  filed  various  afS- 
davlts  and  exhibits  tending  to  charge  the 
defendant  with  a  violation  of  that  portion  of 
the  injunction  restraining  him  from  corre- 
sponding with  complainant's  agents  and  cus- 
tomers, or  soliciting  them  to  buy  his  medi- 
cines of  any  kind,  and  a  rule  was  thereupon 
entered  upon  the  defendant  to  show  cause 
why  he  should  not  be  attached  for  contempt 
for  a  violation  of  the  injunction.  The  de- 
fendant appeared  in  court,  and  answered  the 
rule,  and,  evidence  being  heard  upon  the  is- 
sue thereby  made,  the  court  found  from  the 
testimony  and  the  evidence  submitted  in  open 
court  tbat>the  defendant  has  willfully  dis- 
obeyed and  violated  the  injunction  contain- 
ed in  the  final  decree  entered  upon  the  bill 
above  set  forth;  and  that  he  has,  contrary  to 
the  terms  of  such  decree,  and  in  violation  of 
the  injunction  contained  therein,  solicited  the 
trade  of  customers  and  agents  of  the  com- 
plainant for  the  purpose  of  inducing  them 
to  purchase  medicines  from  him,  and  know- 
lug  at  the  time  he  did  so  solicit  them  that 
the  persons  so  solicited  were  the  customers 
and  agents  of  the  complainant;  and  that  he 
did  sell  medicines  to  agents  and  customers 
of  complainant  in  competition  with  the  com- 
plainant's medicines;  and  that  he  did  fur- 
ther solicit  and  correspond  with  said  agents 
and  customers  of  complainant  in  the  sale  of 


medicines,  for  the  purpose  of  procuring  their 
trade  and  custom,  to  the  detriment  of  the 
complainant's  business  as  dealers  and  ven- 
ders of  medicines,  which  business  is  set  forth 
In  the  decree  heretofore  entered  in  the  orig- 
iaal  cause  herein;  and  that  such  contempt 
has  tended  to  defeat  and  impair  the  rights 
and  Interests  of  the  complainant,  and  bring 
the  administration  of  justice  into  contempt. 
It  was  further  ordered,  adjudged,  and  de- 
creed that  Loven  stand  committed  to  the 
common  jail  of  Cook  county  for  a  period  of 
10  days  from  the  date  of  the  order,  and  that 
a  commitment  issue  to  carry  the  judgment 
Into  effect 

The  questions  presented  by  the  record  are 
mainly  questions  of  fact  viz.  whether  the 
defendant  is  shown,  since  the  entry  of  the 
decree,  to  have  in  any  manner  corresponded 
with  complainant's  agents,  or  solicited  them 
to  buy  his  medicines.  A  preliminary  ques- 
tion is  presented  by  the  suggestion  of  de- 
fendant's counsel  that  in  cases  of  this  kind 
the  answer  of  the  defendant  under  oath  must 
be  taken  as  true,  and  that,  if  that  is  suffi- 
cient to  purge  him  of  contempt  he  should 
be  discharged,  whatever  may  be  the  nature 
of  the  countervailing  evidence.  We  think 
the  rule  thus  suggested  has  no  application  to 
cases  of  this  kind.  There  is  a  well-recog- 
nized distinction  between  the  practice  in 
contempts,  properly  so  called,  where  the  pro- 
ceeding is  brought  to  vindicate  the  majesty 
of  the  law  or  the  dignity  of  the  court,  and 
cases  involving  acts  treated  as  contempts  for 
the  enforcement  of  orders  and  decrees,  as  a 
part  of  the  remedy  sought  In  the  former, 
the  defendant  will  be  discharged  if,  by  his 
answers  to  interrogatories  filed,  he  makes 
such  a  statement  as  will  free  him  from  the 
imputed  contempt  and  opposing  testimony 
will  not  be  heard.  But  as  held  in  Crook  v. 
People,  16  IlL  534:  "Presented  for  the  pur- 
pose of  affording  civil  redress,  there  is  no 
solidity  In  the  objection  to  the  taking  ot 
proofs  on  the  part  of  the  prosecution  to  con- 
trovert defendant's  answers  to  the  interroga- 
tories filed.  Such  is  the  general,  though  it 
may  not  be  the  universal,  practice,  whether 
on  a  motion  to  show  cause  why  attachment 
should  not  Issue  or  upon  hearing*  of  the  con- 
tempt" 

In  this  case,  affidavits  of  a  considerable 
number  of  witnesses  are  submitted  on  behalf 
of  the  complainant  who  are  shown  to  have 
been  agents  or  customers  of  the  complainant 
for  a  considerable  time  prior  to  the  decree, 
and  who  still  continued  to  be  such  agents 
or  customers.  Their  affidavits  show  that 
prior  to  the  decree  they  bad  corresponded 
with  and  bought  medicines  of  the  defendant 
at  his  solicitation;  that  some  time  after  the 
entry  of  the  decree  they  received  from  him 
a  printed  circular,  advertising  his  mediclhes, 
and  asking  them  to  purchase;  and  that  In 
reply  to  such  circular,  they  had,  since  the  de- 
cree, corresponded  with  the  defendant,  and 
ordered  and  received  medicines  from  him. 
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The  defendant,  on  the  other  hand,  by  his  own 
affidavit,  denied  having  mailed  or  sent  to  any 
of  the  parties  whose  affidavits  are  presented 
any  circulars,  and  alleging  tliat,  if  they  were 
i-eceivcd  by  those  parties,  they  mnst  have 
been  sent  by  some  other  person,  without  his 
knowledge  or  consent  But  be  admits  that, 
on  receiving  communications  from  the  sev- 
eral affiants  ordering  medicines,  he  had  cor- 
responded with  them,  and  sent  them  medi- 
cines as  ordered,  as  he  claims  to  have  had 
a  right  to  do,. notwithstanding  the  injunction. 
The  question  is  thus  raised  as  to  the  proper 
Interpretation  of  the  mandate  of  the  injunc- 
tion which  forbids  the  defendant  in  any  man- 
ner from  corresponding  with  the  complain- 
ant's agents  or  customers,  or  soliciting  them 
to  boy  his  medicines.  The  contention  is 
that  this  mandate,  properly  Interpreted, 
merely  restrained  the  defendant  from  open- 
ing a  correspondence  with  any  of  the  com- 
plainant's agents  or  customers;  but  that, 
whenever  a  customer  or  agent  first  wrote 
the  defendant,  ordering  medicines,  or  asking 
for  a  circular,  the  defendant  was  at  liberty 
to  correspond  with  him,  and  sell  him  medi- 
cines. We  confess  that  we  are  unable  to  so 
understand  or  construe  the  injunction  order. 
In  the  clearest  terms  the  order  prohibits  the 
defendant  from  corresponding  with  the  com- 
plainant's agents  or  customers  in  any  man- 
ner, and  does  not  bear  the  interpretation 
sought  to  be  put  upon  it;  and  it  seems  to  us 
very  plain  that  the  injunction,  if  interpreted 
according  to  the  defendant's  contention, 
would  fail  far  short  of  furnishing  the  com- 
plainant with  the  protection  which  it  was  the 
evident  intention  of  the  decree  to  famish. 
It  should  be  remembered  that  prior  to  the 
decree  the  defendant  had  already  distributed 
his  circulars  advertising  his  medicines  among 
the  complainant's  agents  and  customers,  and 
was  carrying  on  a  correspondence  with  them, 
and  selling  them  his  goods.  Under  these  cir- 
cumstances it  is  a  matter  of  minor  impor- 
tance whether  he  or  they  took  the  first  step 
in  carrying  on  or  renewing  the  correspond- 
ence after  the  -entry  of  the  decree.  It  was 
the  intention  of  the  decree  to  put  an  end  to 
the  correspondence  and  business  which  the 
defendant  was  then  carrying  on  in  fraud  of 
the  rights  of  the  complainant,  and  to  prohibit 
its  continuance  or  resumption  thereafter;  and 
the  defendant  was  therefore  prohibited  from 
in  any  manner  corresponding  with  the  com- 
plainant's agents  or  customers,  or  soliciting 
them  to  buy  his  medicines.  We  think  the 
language  of  the  injunction  should  be  inter- 
preted according  to  its  obvious  and  natural 
meaning,  and  that,  adopting  such  interpreta- 
tion, the  defendant,  by  his  own  admission, 
is  guilty  of  its  violation. 

But  it  is  said  that  this  interpretation  of  the 
injunction  order,  if  adopted,  will  make  the 
order  broader  than  was  warranted  by  the 
allegations  of  the  bill,  and  broader  than  called 
for  by  the  ta-ms  of  the  contract  which  the 
bill  was  brought  to  enforce.    Whether  this  is 


true  or  not,  the  question  thus  raised  cannot 
be  lltligated  in  this  proceeding.  If  the  Injunc- 
tion order  is  brtoder  than  the  bUl  called  for, 
the  defendant's  remedy  is  by  appeal  or  writ 
of  error;  but,  so  long  as  the  injunction 
stands,  it  is  his  duty  to  obey  it 

Again,  it  is  contended  that  the  court  was 
without  Jurisdiction  to  punish  the  defendant 
for  contempt,  because,  as  the  defendant  in- 
sists, it  was  not  shown  by  the  affidavits  filed 
in  support  of  the  rule  to  show  cause  that  the 
complainant  had  suflTered  injury  by  reason 
of  the  alleged  acts  ^of  the  defendant  It  Is 
shown  that  the  same  interests  which  were 
in  litigation  in  the  principal  suit,  and  which 
are  protected  by  the  Injunction,  are  being 
violated;  and  from  these  facts,  as  it  seems 
to  us,  injury  and  legal  damage  will  be  in- 
ferred. There  is  no  suggestion  that  the  com- 
plainant has  parted  with  the  rights  which 
were  the  subject  of  litigation  in  the  princiital 
suit,  or  has  in  any  way  lost  its  interest  there- 
in. The  authorities  cited  by  the  defendant 
In  support  of  his  position  in  this  respect 
seem  to  be  cases  where  the  complainant  had 
no  interest  in  the  property  affected  by  the 
acts  sought  to  be  charged  as  a  contempt,  or 
had  parted  with  his  interest  in  the  subject 
of  litigation.  In  People  v.  Diedrich,  141  m. 
667,  30  N.  B.  1088,  cited  and  principally  re- 
lied upon  by  counsel,  the  defendant  was  en- 
joined ftom  manufacturing  or  being  interest- 
ed In  the  manufacture  of  certain  furnaces. 
The  evidence  shows  that  he  was  manufactur- 
ing the  furnaces  In  a  territory  in  which  the 
complainants  in  the  case  had  no  right  to  man- 
ufacture them,  and  it  was  held  that  tbey  could 
not  be  injured,  because  It  did  not  Interfere 
with  theh:  business. 

It  Is  finally  claimed  that  the  order  adjudg- 
ing the  defendant  guilty  of  contempt  is  in- 
sufficient. If  we  understand  counsel,  the  in- 
sufficiency consists  of  the  fact  that  it  fails 
to  recite  the  names  of  the  agents  and  cus- 
tomers of  the  complainant  who  have  been 
corresponded  with  or  solicited  by  the  defend- 
ant The  terms  of  the  order  are  that  the  de- 
fendant "has  willfully  disobeyed  and  vio- 
lated the  injunctlqp  contained  in  the  final 
decree  entered  in  the  first  above  entitled 
cause,  namely,  the  cause  of  Dr.  Peter  Fahr- 
ney  &  Sons  Company  against  Sam  Loven,  on 
the  28th  day  of  June,  1893,  in  that  the  said 
defendant  has,  contrary  to  terms  of  said  de- 
cree, and  in  violation  of  the  injunction  con- 
tained therein,  solicited  the  trade  of  the  cus- 
tomers and  agents  of  complainant  for  the 
purpose  of  Inducing  them  to  purchase  medi- 
cines of  him,  the  said  defendant  and  Icnowing 
at  the  time  he  did  so  solicit  them  that  said 
persons  so  solicited  were  the  customers  and 
agents  of  the  complainant;  and  that  he  did 
sell  medicines  to  the  agents  and  customers 
of  the  complainant  In  competition  with  the 
complainant's  medicines;  and  that  he  fur- 
ther did  solicit  and  correspond  with  said 
agents  and  customers  of  said  complainant; 
*   *   *   and  that  said  contempt  had  tended 
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to  defeat  and  Impair  the  rights  and  interests 
of  the  complainant  herein,  and  bring  the  ad- 
ministration of  Justice  Into  contempt"  We 
are  unable  to  see  why  this  recital  is  not  suf- 
ficient to  show  Jurisdiction  and  Justify  the 
entry  of  the  order  for  the  commitment  and 
imprisonment  of  the  defendant.  We  think 
the  order  of  the  court  is  fully  warranted 
by  the  evidence  and  the  rules  of  law  ap- 
plicable thereto,  and,  so  far  as  we  are  able 
to  see,  no  error  has  been  committed  by  the 
court.  The  Judgment  of  the  appellate  court 
will  accordingly  be  affirmed.  Judgment  af- 
firmed. 


(159  111.  45S) 

BOURIiAND  et  al.  v.  SPRINGDALE  CEME- 
TERY ASS'N  et  al.i 
(Supreme  Court  of  lUinoiB.    Oct  11,  1895.) 
Cbmbtbries — Members  of  Association— Distri- 
BCTioN  or  Surplus  Funds— Election 

or  DlKBOTOKS. 

1.  The  charter  of  a  cemetery  association 
provided  that  land  bought  by  it  for  cemetery 
purposes  should  l>e  held  by  it  in  trust  for  pur- 
poses of  interment  forever,  and  that,  from  the 
funds  obtained  from  sale  of  lots,  the  association 
should  first  pay  the  purchase  price  of  the  land, 
and  then  appropriate  a  sufficient  sum  to  keep 
tiie  grounds  in  repair  and  good  order.  Held, 
that  after  the  associntion  had  paid  for  its  land, 
and  liad  appropriated  for  its  repair  and  care  a 
sum  not  alleged  to  be  inadequate,  it  might  dis- 
tribute the  remainder  of  its  funds  among  its 
members.     56  Hi.  App.  298,  aCBrmed. 

2.  It  Is  not  a  breach  of  duty  for  a  cemetery 
association  to  fail  to  keep  in  good  order  lots 
which  it  has  sold  to  individuals.  6G  111.  App. 
286,  affirmed. 

8.  The  charter  of  a  cemetery  association 
named  the  original  members  thereof,  and  gave 
the  association  power  to  determine  how  new 
members  should  be  selected.  It  also  provided 
that  the  members  should  be  not  less  than  5  nor 
more  than  15,  and  that  they  should  elect  the  di- 
rectors. Beld,  that  owners  of  lots  in  the  ceme- 
tery were  not  members  of  the  association,  and 
could  not  vote  for  directors. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Bill  by  Benjamin  L.  T.  Bourland,  Frank  T. 
Coming,  and  James  Deal  against  the  Spring- 
dale  Cemetery  Association  and  Hervey 
Iilghtner.  Defendants  obtained  a  decree, 
which  was  alSrmed  by  the  appellate  court. 
66  111.  App.  298.  Complainants  appeal.  Af> 
firmed. 

In  this  case  a  demurrer  was  sustained  to 
a  bill  in  cliancery,  and,  the  complainants 
electing  to  abide  by  their  bill,  a  decree  was 
rendered  dismissing  the  bill,  at  the  com- 
plainants' costs,  for  want  of  equity.  That 
decree  has  been  affirmed  by  the  appellate 
court  on  appeal,  and  this  appeal  is  from  the 
Judgment  of  affirmance. 

Thie  bill  was  brought  against  the  Spring- 
dale  Cemetery  Association  and  Hervey 
Lightner,  by  Benjamin  L.  T.  Bourland, 
Frank  T.  Corning,  and  James  Deal,  who 
bring  their  bill  as  w6ll  for  themselves  as  for 

I  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  tmr. 


all  other  lot  owners  in  the  Springdale  Ceme- 
tery interested  In  the  litigation,  and  choos- 
ing to  come  in  and  become  parties  thereto. 
It  alleges,  in  substance,  that  the  Springdale 
Cemetery  Association  was  Incorporated  by 
a  special  act  of  the  general  assembly  of  the 
state  of  Illinois,  approved  and  In  force  Feb- 
ruary 14,  1855,  the  act  being  by  its  terms 
made  a  public  act;  that,  after  the  passage 
of  the  act,  the  Springdale  Cemetery  Associ- 
ation became  duly  organized,  and  accepted 
the  trust  delegated  by  the  act,  and  has  ever 
since  been  doing  business  under  the  provi- 
sions of  its  charter;  that  In  1854  those  who 
afterwards  became  corporators  in  the  asso- 
ciation, or  some  of  ttaem,  purchased  for  the 
purposes  of  the  proposed  association  a  quar- 
ter section  of  land  In  Peoria  county,  their 
purchase  being  evidenced  by  a  contract  for 
a  deed,  and  that  on  or  about  September  5, 
1856,  they  obtained  a  deed  conveying  the 
land  to  the  association;  that  In  the  contract 
and  in  the  deed  the  consideration  for  the 
land  was  stated  to  be  $10,380,  but  the  actual 
price  paid  by  the  association  was  only  $3,- 
000;  that  10  years  later  the  association 
bought  a  small  strip  of  land  adjoining  the 
quarter  section,  containing  about  seven  acres, 
and  paid  |600  therefor;  that  afterwards  the 
association  bought  another  tract  adjoining 
the  quarter  section,  containing  &bout  27 
acres,  paying  $4,500  therefor;  that,  at  the 
time  of  these  several  convevances,  the  as- 
sociation took  title  to  the  lands  conveyed  in 
form  In  fee  simple,  but  in  fact  only  as  trus- 
tee, under  the  provisions  of  Its  charter.  The 
charter  of  the  association  provided,  among 
other  things,  that,  out  of  the  proceeds  of  the 
sale  of  lots,  the  corporation  might  first  pay 
the  purchase  money  of  the  land  purchased 
for  cemetery  purposes,  the  expense  of  grad- 
ing, laying  out,  and  fencing  the  grounds,  and 
all  necessary  expenses,  with  interest;  that, 
after  such  payments,  the  association  should 
provide  for  keeping  the  grounds  In  good  or- 
der; and  that,  when  the  terms  and  provi- 
sions of  the  charter  should  be  compiled  with, 
the  title  to  the  land  should  vest  in  the  corpo- 
ration as  trustee;  and  that  it  should  bold 
the  same  in  trust  for  the  purposes  of  the  In- 
terment and  a  repository  of  the  dead  forever; 
and  the  corporation  and  Its  members  were 
by  the  cbarteir  forever  prohibited  from  sell- 
ing, conveying,  or  appropriating  any  part  of 
it  for  any  other  purpose  than  that  contem- 
plated by  the  charter. 

The  bill  alleges  that  the  complainants  are, 
and  for  many  years  have  been,  owners  of 
lots  in  the  cemetery;  that  at>out  2,000  lots 
have  been  sold  to  different  parties;  that  the 
other  owners  are  scattered,  and  many  of 
them  are  absent  and  unknown,  but  they  are 
Interested  in  the  litigation,  but  are  too  nu- 
merous to  be  made  parties  to  the  suit;  ttiat 
the  association,  since  its  organization,  has 
been  continually  in  receipt  of  money  from 
the  complainants  and  other  lot  owners  npon 
bills  which  It  had  presented  to,  and  collect- 
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■ed  from,  them  tor  work  done  in  and  npon 
the  cemetery,  snch  as  digging  graves,  caring 
tor  lots  sold,  making  walks,  digging  up  or 
setting  out  trees,  and  from  the  sale  of  hay, 
timber,  and  from  pasturage  and  other  simi- 
lar accounts,  all  of  which  money  so  collect- 
ed forms  a  part  of  the  revenues  of  the  asso- 
-ciation,  and  is  to  be  accounted  for  as  such; 
that  the  association  has  received  divers  leg- 
acies and  gifts  to  it  as  a  cemetery,  or  to  some 
-of  its  officers  for  cemetery  purposes,  which 
legacies  and  gifts  also  constitute  a  part  of 
the  income  of  the  association  to  be  account- 
-ed  for;  that  the  association  had  incurred 
some  expenses  and  indebtedness  in  the  con- 
«truction  of  fences,  roads,  bridges,  grading, 
-and  improving  the  cemetery  and  the  laying 
out  of  lots  therein,  but  how  much  the  com- 
plainants have  no  means  of  knowing,  but 
they  charge  that  snch  Indebtedness  has  long 
filnce  been  fully  paid  and  discharged  by  the 
fissociation  out  of  the  proceeds  of  lots  in  the 
-cemetery,  and  the  association  Is  not  now  in- 
debted to  any  one  in  any  sum  whatsoever; 
that  the  cemetery  Is  now,  and  for  many 
years  has  been,  in  the  possession  of  the  as- 
sociation, holding  under  its  charter  as  trus- 
tee as  aforesaid,  and  that  all  the  improve- 
ments therein,  including  the  purchase  of  the 
land,  has  been  fully  paid  for  by  the  associ- 
-fition  out  of  the  proceeds  of  lots  sold  or  out 
-of  the  income  of  the  association:  that  the 
complainants  and  other  lot  owners  have 
-erected  handsome  monuments  and  other  im- 
provements, without  cost  to  the  association, 
-and  the  cemetery  is  in  all  respects  a  quiet 
resting  place  for  the  dead,  and  a  very  Uirge 
number  of  the  citizens  of  Peoria  have  pur- 
-chased  lots,  and  buried  the  remains  of  their 
deceased  friends  therein;  that  they,  with 
-other  lot  owners,  have  expended  over  a  quar- 
ter of  a  million  of  dollars  in  improving  the 
-cemetery,  and  have  also  paid  the  association 
for  the  grounds  purchased,  and  all  expenses 
which  have  been  incurred  thereon;  and  the 
-complainants  charge  that  all  the  Income  and 
property  of  the  association,  of  every  kind, 
since  its  debts  were  paid,  and  since  its  in- 
come was  sufficient  to  pay  its  debts,  belongs 
In  equity  to  the  complainants,  and  the  same 
now  amounts  to  between  $100,000  and  |200,- 
■000;  that  the  association  now  consists  of 
Hervey  Llghtner  and  other  persons,  num- 
-agers,  directors,  and  members  thereof,  and 
that  Ltght&er  manages  everything,  the  oth- 
er directors  and  managers  consisting  of  his 
family,  children,  servants,  and  employes; 
and  that  they  are  subject  entirely  to  his  con- 
trol in  the  management  of  the  cemetery,  and 
conform  to  his  will,  anddo  as  he  directs. 

The  bill  further  alleges  that  there  have 
been  erected  on  the  cemetery  grounds  divers 
dwelling  houses,  offices,  and  outhouses  for 
the  use  of  officers  and  employes  of  the  asso- 
ciation; that  there  has  been  Cimstructed 
thereon  a  large  vault,  called  a  "public  vault," 
for  the  temporary  repository  for  the  remains 
-of  dead  to  be  interred  in  the  cemetery;  that 


the  grounds  have  been  inclosed  with  fences; 
that  divers  roads  and  driveways  have  been 
laid  out  and  graded  In  the  grounds,  to  alford 
access  to  the  lots  sold  and  to  be  sold  in  the 
cemetery;  that,  in  time  to  come,  more  roads 
and  driveways  will  become  necessary,— all 
of  which  im[nx}vements  are,  and  will  be  for 
all  time  to  come,  valuable  appurtenances  to 
the  lots  sold  and  to  be  sold  in  the  cemetery; 
that  there  is  a  stream  of  water  flowing 
through  the  grounds,  and  that  the  grounds  are 
greatly  diversified  by  hill  and  dale,  and  that, 
by  suitable  ornamentation  and  embellish- 
ment, the  same  are  capable  of  being  greatly 
beautified;  that  in  order  to  keep  up  the  im- 
provements, and  to  construct  such  others  as 
may  be  needed,  a  perpetual  Income  will  be 
necessary,  but  If  the  members  of  the  corpo- 
ration are  permitted  to  take  to  themselves 
the  proceeds  of  the  sale  of  lots,  and  divide 
the  same  among  themselves,  then,  when  all 
the  lots  shall  have  been  sold,  and  the  pro- 
ceeds divided  among  them,  there  will  be  no 
remaining  sources  of  income  available  for  the 
purpose  of  keeping  the  grounds,  buildings, 
vaults,  fences,  roads,  and  driveways  in  repair, 
or  for  the  erection  of  others  for  the  Improve- 
ment or  beautifying  of  the  cemetery,  and  it 
will  go  to  ruin  and  become  unsightly;  that 
very  many  lots  In  the  cemetery  have  been 
suffered  to  go  to  ruin  and  decay;  that  the 
grave  of  Hon.  Thomas  Ford,  late  governor  of 
Illinois,  is,  and  for  many  years  last  past 
has  been,  covered  with  a  thick  growth  of 
weeds  and  rubbish,  and  Is  wholly  unsightly; 
that  very  many  other  lots  In  the  cemetery 
are  now,  and  tor  many  years  last  past  have 
been,  wholly  uncared  for;  that  the  graves  are 
sunken,  the  ground  overgrown  and  matted 
with  weeds  and  rubbish,  and  that  such  lots 
are  an  eyesore,  and  greatly  detract  from  the 
value  of  other  lots;  that  the  association  is  in 
the  habit,  and  Its  uniform  custom  is,  to 
charge  lot  owners,  in  addition  to  the  sum  paid 
by  them  for  their  lots,  a  sum  ranging  from 
$5  to  $25  annually  for  keeping  the  weeds  cvft 
and  the  lots  cared  for;  that  many  families 
pay  these  charges,  but  that  families  become 
extinct,  other  families  move  away,  and  as 
to  all  such  families  their  lots  go  to  ruin  and 
decay,  and  Impair  the  value  of  the  lots  of 
complainants  and  all  lots  In  the  cemetery; 
and  the  complainants  charge  that.  In  the 
course  of  a  few  years,  the  grounds  will,  un- 
less the  funds  of  the  association  are  pre- 
served for  their  care,  become  overgrown  with 
trash,  and  a  scandal  and  disgrace,  and  the 
cemetery  become  a  ruin;  that  if  the  income 
and  revenues  of  the  cemetery  should  be  ap- 
plied to  the  uses  of  the  cemetery.  Instead  of 
being  diverted  therefrom,  the  association 
would  have  funds  sufficient  to  keep  the  cem- 
etery perpetually  in  good  order. 

It  is  further  alleged  that  Llghtner  and  the 
other  unknown  directors  of  the  association, 
repudiating  the  trusts  In  the  charter,  and  in 
gross  violation  of  their  duties  as  trustees, 
and  in  groite  wrong  to  the  complainants  In 
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the  premises  and  property,  give  ont,  state, 
and  claim  that  they  are  the  owners  of  the 
cemetery,  and  that  they  intend  to  set  aside 
a  part  only  of  the  income  of  the  cemetery  for 
the  care  of  the  grounds,  not  Including  the 
lots  sold,  and  that  all  the  balance  and  re- 
mainder of  the  Income  of  the  association  they 
will  hold  and  treat  as  the  private  pn^rty 
of  the  association,  and  will  divide  the  same 
among  the  members  of  the  association  for 
their  own  private  use;  and,  in  pursuance  of 
such  unlawful  conspiracy,  the  association  has 
heretofore  divided  to  the  Individual  members 
of  the  association,  for  their  private  use,  the 
money  and  property  of  the  associatioii,  under 
pretense  of  dividends  to  them,  but  how  much 
the  complainants  do  not  Imow,  but  clmrge 
that  the  sum  is  large,  and  they  believe  it  will 
exceed  1100,000;  and  the  directors  of  the 
association  now  state  and  threaten  that  they 
will  hereafter  divide  and  pay  to  the  mem- 
bers, for  their  private  use,  large  sums  of 
money  belonging  to  the  association,  under 
pretense  that  they,  as  Individuals,  are  enti- 
tled to  have  the  same  paid  to  them  as  divi- 
dends,  or  for  some  interest  or  srane  stock 
they  claim  to  have  and  hold  in  the  assoclar 
tlon,  all  of  which  money  so  paid  is  the  prop- 
erty held  by  the  associatimi  in  trust,  and  the 
same  belongs  to  the  association  or  to  the  lot 
owners  of  the  association,  under  the  provi- 
sicHis  of  the  charter. 

The  bill  further  shows  that  no  member  of 
the  association,  under  its  charter,  has  ever 
held,  or  ever  could  hold,  or  have,  any  stock 
or  share  in  the  association;  that  no  provision 
was  made  In  the  charter  for  the  issue  of  any 
stock,  or  personal  ownership  of  any  stock  or 
share,  or  personal  or  individual  Interest  or 
ownership  by  any  person  or  Individual  whom- 
soever; that  neither  the  association  nor  any 
individual,  eifcept  as  they  are  lot  owners  in 
the  cemetery,  ever  bad,  or  could  bave^  any 
interest  In  the  property  of  the  association, 
but  that  all  the  association,  and  all  its  rev- 
enues, receipts,  Income,  and  property,  of  ev- 
ery kind  and  nature,  are  the  property  of  the 
association,  and  belong  exclusively  to  the  as- 
sociation, for  the  permanent  care,  tending, 
and  keeping  of  the  same  for  purposes  of  the 
interment  of  the  dead  for  all  future  years. 
It  is  further  alleged  that  the  association,  con- 
spiring to  cheat,  wrong,  and  defraud  the 
complainants  and  the  other  lot  owners  and 
those  who  may  hereafter  purchase  lots  in  the 
cemetery,  have  charged  grossly  extravagant 
prices  for  lots  In  the  cemet«7,.and  have  ap- 
propriated, under  the  pretenses  aforesaid,  the 
Income  of  the  cemetery  as  aforesaid,  and 
have  diverted  large  sums  of  money  from  the 
association  and  from  Its  proper  purposes,  by 
pretenses  known  to  themselves,  to  the  pri- 
vate uses  of  the  individual  members  of  the 
assodatlcm;  that  the  charter  provides  that  the 
association  shall  appoint  a  treasurer,  to  hold 
ofSce  for  one  year,  and  until  the  election  and 
qualification  of  his  successor,  and  that  the 
treasurer  shall  give  bond  for  the  faithful 


performance  of  his  duties,  but  the  complain- 
ants do  not  know  or  believe  that  the  board 
of  directors  has  ever  appointed  a  treasurer 
for  the  corporation,  or,  if  one  has  been  ap- 
pointed, they  do  not  believe  that  any  ade- 
quate security  has  been  given  by  the  treas- 
urer; that  the  complainants  baVe  no  secu- 
rity for  any  of  the  funds  of  the  assocIatiCKi, 
but  all  its  funds  are  liable  to  come  into  the 
hands  of  Lightner  and  his  servants,  agents, 
and  employes,  and  they  are  liable  to  be,  and 
probably  will  be,  frittered  away,  without 
there  being  any  responsibility  or  security 
therefor,  to  the  great  and  Irreparable  loss 
and  damage  to  the  complainants  and  other 
lot  owners;  that  the  affairs  of  the  association 
are  kept  concealed  and  carefully  guarded, 
so  that  no  one  can  find  or  know  anything 
about  the  management  of  their  property- 
It  is  further  alleged  that  the  association  U 
held  and  owned  by  the  lot  owners  and  those 
who  may  hereafter  purchase  lots  therein;  that 
they  have  paid  in  full  for  the  same  and  all 
Its  property,  and  they  have  in  equity  an  abso- 
lute title  to  the  same,  and  an  absolute  right 
to  have  the  cemetery  and  all  the  Income  there- 
of held  In  trust  for  the  uses  in  the  charter  ex- 
pressed, and  have  in  equity  a  right  to  an  ac- 
counting by  the  association,  and  the  right  to 
have  all  the  income  of  the  association  secured 
to  the  lot  owners,  and  to  have  it  placed  beyond 
the  reach  of  peril,  fraud,  or  concealment,  and 
have  the  right  to  have  the  trustee  of  the  asso- 
ciation removed  for  gross  malfeasance  and 
misbehavior  as  trustee,  and  to  have  another 
trustee  apiralnted  to  manage  and  control  the 
property  under  the  charter,  who  shall  Invest 
the  funds  where  the  investment  shall  be  un- 
der the  control  of  the  coiirt,  and  may  be 
known  to  all  lot  owners. 

The  bill  further  alleges  that  the  complain- 
ants have  a  right  to  have  an  election  by  the 
lot  owners  of  directors  and  trustees,  under 
the  charter,  in  which  the  complainants  and  all 
lot  owners  shall  participate,  and  that  no  other 
person,  nor  any  association  or  company,  has 
any  right  to  participate  in  such  election,  ex- 
cept they  may  be  lot  owners  in  the  association. 
The  bill  prays  for  an  answer  under  oath, 
and  propounds  a  large  number  of  interroga- 
tories to  be  answered  by  the  defendants,  and 
prays  for  an  accounting  by  the  defendants, 
and  for  an  ascertainment,  by  evidence,  as  to 
who  are  the  lot  owners  in  the  cemetery,  and 
have  a  right  to  control  and  direct  the  same, 
and  have  a  right,  as  lot  owners,  to  elect  of- 
ficers and  managers  of  the  association,  under 
the  charter  and  the  authority  of  the  court,  and 
that  a  public  meeting  of  the  lot  owners  be 
called,  and  that  public  notice  of  the  time  and 
place  for  an  election  by  the  lot  owners  of  di- 
rectors, officers,  and  managers  of  the  assocls/- 
tlon,  under  the  charter;  that  the  officers  and  di- 
rectors now  in  control  of  the  association  be  re- 
moved and  dispossessed  from  their  trust,  and 
from  all  possession  and  charge  of  the  assets  of 
the  association,  and  that  they  yield  possession 
and  control  of  the  same,  and  its  books,  papers, 
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and  asBets,  to  some  fit  and  proper  peiaon  whom 
It  might  please  the  court  to  appoint  as  receiver, 
and  that  the  receiver  may  contlnne  to  hold 
and  manage  the  property,  nnder  the  orders  o( 
the  court,  until  the  court  shall  make  order  to 
the  contrary;  that.  If  the  court  shall  decide 
that  the  lot  owners  have  not  the  right  to  elect 
directors,  the  association  be  removed  as  trus- 
tee, and  required  to  surrender  all  property  of 
the  association  to  some  suitable  and  pn^er 
person  to  be  appointed  by  the  court  trustee 
for  the  property,  under  proper  and  suitable 
b<»id,  with  full  power  and  authority  to  take 
charge  of  the  cemetery,  and  to  hold  and  man- 
age the  same  as  trustee  for  the  lot  owners, 
with  orders  to  make  and  file  with  the  court, 
at  frequent  intervals,  full,  true,  and  correct 
reports  of  all  bis  accounts  and  all  his  doings 
as  such  trustee;  or,  in  case  the  court  should 
be  of  the  opinion  that  such  course  Is  not  for 
the  best  interests  of  the  lot  owners,  that  the 
court  direct  the  association  to  specifically  pe^ 
form  the  duties  in  the  charter  imposed  uiran 
it,  under  the  order  of  the  court,  and  that  if 
make  frequent  and  full  report  of  all  its  do- 
ings and  of  all  investments  of  mcmey  which 
shall  come  to  its  hands,  so  that  the  complain- 
ants and  lot  owners  can  see  and  know  that 
their  funds  are  not  subject  to  encroachment, 
and  are  safe.  The  bill  also  contains  a  general 
prayer  for  relief. 

H.  W.  Wells,  for  appdlants.  Jack  ft  Tiche- 
nor,  for  appellees. 

BAILBT,  J.  (after  stating  the  facts).  The 
thewy  of  the  bill  in  this  case  seems  to  be 
that  the  Sprlngdale  Cemetery  Association  is 
a  corporation  organized  for  the  administration 
of  a  charitable  trust,  and  that  those  who  now 
own  oc  may  hereafter  purchase  burial  lots  in 
the  cemetery  are  the  beneficiaries  of  the  trust; 
that  the  association  not  only  holds  the  lands 
purchased  or  acquired  by  it  In  trust  for  cem- 
etery purposes,  but  that  it  holds  all  revenues 
arising  from  the  sale  of  burial  lots  or  from 
other  sources  upon  a  like  trust,  and  that  none 
of  its  revenues  can  be  lawfully  devoted  to  any 
other  purpose;  that  the  complainants  and  oth- 
er lot  owners,  baring  the  beneficial  title  to  all 
its  property  and  assets,  have  the  right  In  eq- 
uity to  call  it  to  account  for  any  maladminis- 
tration of  its  trust,  and,  with  the  aid  of  a 
court  of  equity  or  otherwise,  to  control  the 
management  of  its  affairs.  The  violations  of 
the  trust  charged  in  the  bill  consist  mainly  in 
having  heretofore  distributed  a  considerable 
portion  of  Its  revenues,  derived  from  the  sale 
of  burial  lots  or  from  other  sources,  to  its 
members,  for  their  private  and  Individual  use; 
and  It  Is  alleged  that  it  proposes  and  threatens 
to  distribute  to  its  members,  for  their  private 
and  individual  use,  other  large  portions  of  its 
revenues  derived  from  like  sources.  From 
these  premises  the  following  conclusions  are 
sought  to  be  reached:  (1)  That  the  lot  own- 
ers form  the  constituency  entitled  to  elect  di- 
rectors and  control  the  affairs  of  the  associa- 


tion, and  that  the  court  should  aid  them  in  the 
exercise  of  that  right;  or  (2)  If  that  position 
Is  not  sustained,  that,  for  violations  of  its 
trust,  the  association  and  Its  directors  and  of- 
ficers should  be  removed,  and  a  new  trustee 
appointed  to  execute  the  trust;  or  (3)  if  the 
court  should  not  be  dlsiKtsed  to  grant  that 
measure  of  relief,  that  the  association  and  Its 
officers  and  directors  be  required  to  account 
tor  all  assets  and  revenues  which  have  here- 
tofore come  Into  their  hands,  and  that  they 
be  charged  with  the  same  as  trust  funds,  and 
be  required  to  administer  the  trust  according 
to  the  provisions  of  the  charter  of  the  associa- 
tion, and  under  the  direction,  control,  and 
supervision  of  a  court  ot  chancery. 

There  Is  nothing,  so  far  as  we  are  aware,  in 
the  nature  or  objects  of  a  cemetery  associa- 
tion which  necessarily  Imposes  upon  Its  prop- 
erty, assets,  or  revenues  a  trust  character. 
That,  manifestly,  must  depend  upon  the  terms 
of  the  charter  or  other  Instrument  under  and 
by  virtue  of  which  its  property,  assets,  and 
revenues  are  acquired  and  held.  If  a  trust 
exists,  it  is  conventional;  and  whether  one  ex- 
ists in  the  present  case,  and  its  nature  and 
terms,  must  depend  upon  the  provisions  of 
the  act  of  the  general  assembly  by  whldi  the 
defendant  association  was  Incorporated. 

By  the  first  section  of  the  act,  Hervey  Llght- 
ner  and  three  others,  and  their  associates,  suc- 
cessors, and  assigns,  were  created  a  body  cor- 
porate and  pcdltic,  under  the  name  and  style 
of  the  "Springdale  Cemetery  Association,"  and 
were  Invested  with  the  ordinary  attributes  and 
powers  of  a  corporation,  and,  among  them,  the 
power  to  take  and  bold  land  in  fee  simple  and 
personal  property,  and  to  sell,  dispose  of,  and 
convey  the  same.  By  the  seccmd  section,  it 
was  provided  that  the  affairs  of  the  corpora- 
tion should  be  managed  by  a  board  of  dh-ect- 
ors,  consisting  of  not  more  than  three  nor  more 
than  five  persons,  to  be  elected  annually,  and 
provision  was  also  made  for  the  time  and  man- 
ner of  their  election.  The  third  section  au- 
thorized the  corporation,  by  its  by-laws,  to 
provide  for  other  officers,  and  prescribe  the 
manner  of  their  election  or  appointment,  and 
define  their  term  of  office  and  duties.  By  sec- 
tion 4,  the  board  of  directors  were  authorized 
to  appoint  a  president  of  the  board,  and  also  a 
secretary  and  treasurer,  who  should  hold  their 
respective  offices  for  one  year,  and  until  the 
appointment  and  qualification  of  their  succes- 
sors. The  duties  of  these  officers  were  pre- 
scribed, the  treasurer  being  required  to  give 
bond,  and  authority  being  also  given  to  the 
corporation  to  require  bonds  of  any  of  its 
other  officers;  and,  in  case  of  vacancy  in  the 
board  between  the  annual  meetings,  the  re- 
maining members  of  the  board  were  author- 
ized to  fill  the  vacancy.  Section  5  was  as  fol- 
lows: "The  corporation  shall  have  power  to 
take  and  hold,  by  purchase,  gift,  grant,  devise 
or  otherwise,  any  quantity  of  land  In  the  coun- 
ty of  Peoria,  not  exceeding  three  hundred 
acres,  for  the  sole  purpose  of  a  cemetery  and 
the  interment  ot  the  dead;  and  when  the  cor- 
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poratlon  shall  have  acquired  Bucb  land  and 
tbe  title  thereto  shall  be  vested  In  It  or  in  trus- 
tees for  Its  use  and  benefit  for  cemetery  pur- 
poses, as  contemplated  by  this  act,  the  same 
shall  be  forever  thereafter  exempt  from  all 
assessments  and  taxation,  and  from  seizure 
and  sale  on  execution,  or  by  order  and  decree 
of  any  court,  or  from  any  appropriation  of  the 
same  or  any  part  thereof  for  public  uses  or 
purposes;  and  the  burial  lots  Into  which  the 
land  may  be  divided  shall  also  be  exempt  from 
all  assessments,  taxation  and  seizure  or  sale 
upon  execution  or  by  <H-der  or  decree  of  .any 
court,  and  from  any  appropriation  to  public 
purposes,  whether  the  said  lots  shall  be  held 
and  owned  by  the  said  corporation  or  its  gran- 
tees or  assigns.  The  corporation  shall  have  no 
power  to  sell,  alienate  or  in  any  way  convey 
or  appropriate  the  said  land  for  any  other  than 
cemetery  purposes,  nor  shall  owners  of  lots 
have  power  to  alienate,  convey  or  in  any  other 
way  appropriate  any  of  the  lots  on  said  land 
for  any  other  use  or  purpose  than  for  the  in- 
terment of  the  dead:  provided,  however,  that 
the  corporation  may  mortgage  or  convey  in 
trust  any  part  of  said  land  wliich  shall  not 
be  laid  out  in  lots  for  the  purpose  of  raising 
and  securing  money  to  pay  the  expenses  of 
laying  out,  fencing  and  improving  said  land 
and  fitting  It  for  cemetery  purposes,  and  to  de- 
fray the  expenses  of  the  association;  but  no 
lots  on  the  part  of  the  land  so  mortgaged  or 
conveyed  In  trust  shall  be  sold  and  conveyed 
by  the  corporation,  until  tbe  mortgagre  and 
trust  deed  shall  be,  as  to  such  lots,  discharged, 
so  as  to  be  no  incumbrance  on  such  lots." 
Section  6  prescribes  the  mode  for  the  convey- 
ance of  burial  lots  from  the  corporation  to  in- 
dividuals. Section  7  provides  for  the  platting 
and  laying  out  of  the  land  Into  burial  lots,  and 
for  the  recording  of  the  plats.  Section  8  pre- 
scribes the  mode  In  which  lot  owners  may 
alienate  their  lots.  Section  9  requires  the  as- 
sociation to  prepare  the  land  for  Interment  by 
laying  it  out  into  lots,  alleys,  avenues,  and 
carriage  waj-s.  Section  10  is  as  follows:  "Out 
of  the  proceeds  of  the  sales  of  lots,  the  cor- 
poration may  first  pay  the  purchase  money  of 
the  land  purchased  for  cemetery  purposes  and 
the  expenses  of  grading,  laying  out  and  fen- 
cing the  same,  and  all  necessary  and  incidental 
expenses,  with  Interest;  and  after  the  payment 
of  such  purchase  money,  expenses  and  inter- 
est, the  corporation  shall  provide,  by  its  by- 
laws, for  appropriations  out  of  the  proceeds 
of  sales  of  lots,  to  keep  the  grounds  In  repair 
and  In  good  order:  provided,  howevor,  that 
nothing  herein  contained  shall  make  it  requi- 
site for  the  corporation  to  pay  the  whole  of 
such  purchase  money,  expenses  and  Interest, 
before  extending  the  laying  out,  grading  and 
platting  other  parts  or  portions  of  said  land 
from  time  to  time  as  said  corporation  shall 
deem  it  necessary  and  proper."  Section  11 
gives  to  lot  owners  a  right  of  way,  and  at  all 
times,  over  the  roads,  alleys,  avenues,  and  car- 
riage ways  provided  by  the  corporation.  Sec- 
tion 12  provided  that  no  road  or  highway 


should  be  ever  laid  ont  or  located  over  the 
lands  of  the  association.  By  section  13,  the 
membership  of  tbe  corporation  was  limited  to 
not  less  than  5  nor  more  than  15  persons,  and 
the  corporation  was  given  iMwer  to  determine 
the  manner  in  which  persons  might  become 
members,  and  to  reg^ulate  the  mode  of  trans- 
ferring and  conveying  the  shares  and  interest 
of  its  members.  Section  14  is  as  follows:  "Id 
case  of  the  decease  of  any  member  of  the  cor- 
poraticm  Intestate,  or  if  testate,  falling  to  dis- 
pose of  his  or  her  share  or  interest  in  the  said 
land,  so  that  the  same  shall  descend  to  several 
of  his  heirs  or  personal  representatives,  the 
persona  so  taking  such  share  or  interest  shall 
be  tenants  in  common  of  such  share  or  Inter- 
est, Eind  may  depute  and  authorize  one  of  their 
number  to  act  In  their  behalf  In  the  meetings 
and  affairs  of  the  corporation;  and  the  per- 
sons so  deputed  shall  have  all  the  powers  of 
any  other  member.  The  proper  courts  having 
Jurisdiction  to  order  or  decree  sales  of  estates 
of  decedents  may,  on  the  petition  of  one  of 
the  persons  who  take  the  share  or  Interest  of  a 
deceased  member,  order  the  sale  of  the  whole 
of  the  share  or  Interest  of  the  decedent  In  the 
same  manner  that  the  estates  of  deceased  per- 
sons are  sold  for  the  payment  of  debts;  and 
the  said  courts  shall  Inquire  Into  and  deter- 
mine what  part,  if  any,  of  the  proceeds  of 
such  sale  shall  be  paid  to  such  corporation  on 
account  of  the  claim,  legal  or  equitable,  of  the 
corporation  against  such  share  or  interest  to 
pay  any  debts  or  to  contribute  to  the  funds 
of  tbe  corporation.  Tlie  residue,  after  paying 
the  costs  and  expenses  of  the  proceedings  and 
of  the  sale,  shall  be  paid  over  to  the  persons 
entitled  thereto  as  such  heirs  or  personal  rep- 
resentatives; but  in  no  case  shall  there  be  a 
partition  among  such  heh-s  and  tenants  in  com- 
mon of  any  share  or  Interest,  but  the  same 
shall  remain  an  entirety  for  all  purposes  of 
the  business  of  the  corporation:  provided,  how- 
ever, that  If  several  i)ersons  become  the  Joint 
owners  of  any  share  or  interest  by  descent  or 
otherwise,  each  Joint  owner  may  convey  his 
Interest  therein  to  any  one  of  the  co-tenants." 
Section  15  provides  as  follows:  "It  is  hereby 
declared  that  the  title  to  said  land,  when  tbe 
terms  and  provisions  of  this  act  shall  be  com- 
plied with,  shall  be  vested  in  the  coi-poratlon 
as  a  trustee,  and  the  corporation  shall  hold  the 
same  In  trust  for  the  pm-pose  of  hiterment  and 
a  repository  for  the  dead  forever;  and  the 
said  corporation  and  the  members  thereof  are 
hereby  forever  prohibited  from  selling,  con- 
veying in  any  way,  alienating  or  appropriating 
any  part  of  the  land  so  laid  out  and  platted 
as  herein  provided,  for  any  other  use  or  pur- 
pose whatsoever  than  as  contemplated  by  this 
act."  Section  15  makes  it  a  misdemeanor  for 
any  person  to  willfully  destroy,  Injure,  or  re- 
move any  tomb  or  m(»iument  <x  any  grave- 
stone placed  In  the  cemetery,  or  to  commit 
other  depredations  within  the  cemetery,  and 
provides  for  the  punishment  thereof.  Sectlma 
16  makes  It  lawful  for  the  corporation  to  take 
and  hold  any  grant  or  bequest  of  money  or 
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property  In  trust,  to  apply  the  same  or  the  In- 
come thereof,  under  the  direction  of  the  board 
«f  directors,  for  the  Improvement  of  the  ceme- 
tery or  any  portion  thereof,  or  In  the  erection 
and  preservation  of  any  tomb  or  monument, 
according  to  the  terms  of  such  grant  or  be- 
quest, and  gives  any  court  having  equity  Jurls- 
-dlction  In  the  county  of  Peoria  power  to  com- 
pel the  performance  of  any  such  trust.  Sec- 
tion 17  makes  the  willful  opening  of  any  tomb, 
for  tlie  purpose  of  robbing  It  of  any  clothes 
■or  materials  placed  therein,  a  felony,  and  pro- 
vides for  Its  punishment;  and  section  18  de- 
clares the  act  to  be  a  public  law.  Prlv.  Laws 
1855,  p.  460. 

From  this  resume  of  the  act  It  will  be  cb- 
«erved  that,  while  the  title  of  the  land  pur- 
chased by  the  association  for  cemetery  pur- 
poses, after  the  terms  and  provisions  of  the 
act  have  been  compiled  with,  Is  declared  to 
be  In  the  corporation  as  a  trustee,  and  the 
■corporation  la  required  to  hold  the  same  In 
trust  for  the  purpose  of  Interment  and  a  re- 
pository for  the  dead  forever,  a  totally  dif- 
ferent provision  Is  found  in  relation  to  the 
disposition  to  be  made  of  the  revenues  aris- 
ing from  the  sale  of  burial  lots.  From  the 
moneys  thus  realized  the  corporation  Is  re- 
quired to  pay  (1)  the  purchase  price  of  the 
land,  and  the  cost  and  expenses  of  the  Im-' 
provement  thereof,  with  Interest.  (2)  It  Is 
required  to  appropriate,  out  of  the  proceeds 
of  sales  of  lots,  a  suffldent  sum  to  keep  cue 
grounds  In  repair  and  good  order.  It  may 
be  that  this  latter  provision  should  be  so 
-construed  as  to  require  the  setting  apart  of 
such  portion  of  the  proceeds  of  the  sale  of 
lots  that  when  all  of  the  lots  are  sold  and 
-disposed  of,  and  that  source  of  revenue  no 
longer  available,  a  fund  will  be  accumulated 
■suflftclent  to  provide  for  keeping  the  grounds 
In  good  order  and  repair,  not  merely  for  the 
time  being,  but  for  all  time.  But  It  Is  clear 
from  all  the  provisions  of  the  act  that,  after 
the  portion  of  the  proceeds  of  the  sales  of 
lots  necessary  for  the  purposes  aforesaid  Is 
paid  out  or  appropriated,  the  surplus  belongs 
to  the  members,  as  representing  their  share 
or  Interest  in  the  corporation.  No  other  ap- 
propriation of  such  surplus  Is  made  by  the 
charter,  and  that  It  may  lawfully  be  paid 
over  to  the  members  sufficiently  appears 
from  the  provisions  of  section  14.  That  sec- 
tion directs  that.  In  case  of  the  sale  of  a  share 
of  a  deceased  member  under  order  of  court, 
the  proceeds,  after  reserving  sufficient  to  the 
claim,  legal  and  equitable,  of  the  corpora- 
tion against  the  share,  to  pay  any  debts  or 
to  contribute  to  the  funds  of  the  corpora- 
tion, shall  be  paid  over  to  the  heirs  or  per- 
sonal representatives  of  the  deceased  mem- 
ber. 

On  recurring  to  the  bill,  it  will  be  noticed 
that  noi  charges  are  made  of  a  failure  to  ap- 
propriate a  sufficient  sum  of  money  to  keep 
the  grounds  In  good  order  and  repair  up  to 
the  present  time,  or  that  there  has  been  any 
failure  to  keep  them  in  good  order  and  re- 


pair. True,  It  Is  charged  that  certain  lots 
which  have  been  sold  and  conveyed  to  Indi- 
vidual lot  owners,  and  In  some  of  which  the 
dead  have  been  buried,  have  been  allowed  to 
grow  up  to  weeds  and  other  vegetation,  so 
as  to  have  become  unsightly ;  but  we  are  In- 
clined to  the  opinion  that,  upon  a  fair  con- 
struction of  the  act,  the  association  Is  not 
charged  with  the  duty  of  caring  for  and 
keeping  In  repair  the  lots  which  have  been 
sold,  and  which  have  become  the  property  In 
fee  of  the  lot  owners.  It  la  for  them  to  con- 
trol their  own  lots,  and  to  Improve,  beauti- 
fy, and  ornament  them  as  they  may  see  fit 
They  may  erect  upon  them  monuments  or  not, 
as  they  choose;  and,  If  they  allow  them  to  be- 
come unsightly  from  the  growth  of  weeds  or 
other  vegetation,  their  doing  so  would  seem 
to  be  a  matter  for  which  they  alone  are  re- 
sponsible. By  the  provision  of  section  16  of 
the  act,  any  lot  owner  may  provide  for  the 
perpetual  care  of  his  lot  by  granting  or  be- 
queathing a  sufficient  sum  of  money  or  other 
property  to  the  association  In  trust  for  that 
purpose,  and  provision  Is  made  for  compel- 
ling the  performance  of  such  trust  But,  In 
the  absence  of  such  trust  fund,  there  Is  no 
provision  In  the  charter,  so  far  as  we  can 
see,  which  makes  It  the  duty  of  the  corpora- 
tion to  keep  In  repair  and  good  order  lots 
which  It  has  sold  and  conveyed  to  private^ 
lot  owners.  I 

Nor  are  we  able  to  find  In  the  bill  any  suffi- 
cient allegation  that  the  association  has  fall-| 
ed  to  appropriate  the  portion  of  Its  revenues 
required  by  Its  charter  to  constitute  a  fund 
for  keeping  the  cemetery  grounds  In  repair 
and  good  order  In  the  future.  .  The  allega-' 
tlon  Is  that  the  directors  of  the  association 
Intend  to  set  aside  a  part  only  of  the  Income 
of  the  cemetery  for  the  care  of  the  grounds 
other  than  the  lots  sold,  but  there  Is  no  alle- 
gation that  the  part  of  the  Income  thus  pro- 
posed to  be  set  aside  Is  not  adequate;  the  in- 
sistence being  that  all  the  Income  of  the  as- 
sociation Is  a  trust  fund,  and  should  be  set 
apart,  and  that  the  distribution  of  any  part 
of  it  to  the  members  of  the  association  Is  a 
diversion  and  misapplication  of  a  fund  which 
should  be  held  In  trust.  It  thus  appears 
that  the  bill  contains  no  sufficient  averments 
of  any  unlawful  appropriation  by  the  di- 
rectors of  any  of  the  revenues  or  funds  of 
the  association. 

In  view  of  the  interpretation  we  are  dis- 
posed to  place  upon  the  charter  of  the  asso- 
ciation. It  seems  plain  that  the  bill  makes  no 
case  entitling  the  complainants  to  relief  La 
any  of  the  forms  prayed  for.  Neither  they 
nor  the  other  lot  owners  occupy  the  position, 
either  at  law  or  In  equity,  of  members  of  the 
association,  so  as  to  be  entitled  to  elect  di- 
rectors, or  to  take  upon  themselves  In  any 
form  the  management  of  its  afCalrs.  By  the 
charter,  the  directors  are  to  be  elected  by 
the  members  of  the  association;  and,  as  we 
have  seen,  the  number  of  members,  after  the 
organization  of  4he  corporation,  Is  limited  to 
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not  less  than  6  nor  more  than  16  persons,— a 
limitation  which  necessarily  excludes  the 
possibility  of  reckoning  the  lot  owners,  which 
the  bill  alleges  number  more  than  2,000, 
among  Its  members.  Furthermore,  the  cor- 
poration is  given  power,  after  its  organiza- 
tion, to  determine  the  manner  in  which  per- 
sons may  become  members,  and  regulate  the 
mode  of  transferring  and  conveying  the 
sliares  or  Interests  of  Its  members;  and  there 
Is  no  averment  that  the  corporation,  even  if 
It  had  power  to  do  so,  had  ever  made  any 
regulation  by  which  lot  owners  were  to  be 
given  the  position  and  rights  of  members. 
Nor  does  the  bill  make  any  case  for  the  re- 
moval of  the  corporation  and  its  officers 
from  the  trust,  and  the  appointment  of  an- 
other trustee  in  their  stead,  or  even  for  the 
interposition  of  a  court  of  equity  to  super- 
vise and  control  the  execution  of  the  trust  by 
the  corporation  Itself.  The  bill  fails  to  show 
that  the  association  or  its  directors  and  of- 
ficers, so  far  as  they  are  shown  to  occupy  a 
trust  relation  at  all,  have  been  guilty  of 
abusing  or  maladminlsterlng  their  trust.  It 
follows  that  no  title  to  equitable  relief  la 
shown.  There  being  no  error  In  the  decree 
of  the  circuit  court  sustaining  the  demurrer 
and  dismissing  the  bill  for  want  of  equity, 
the  judgment  of  the  appellate  court  will  be 
affirmed.    Judgment  affirmed. 


(164  Mass.  677) 

OOMMONWBAIiTH  v.  BREWER. 
(Supreme  Jndidal  Court  of  Massachusetts.    Es- 
sex.    Nov.  27, 1885.) 

M^NSLAnaBTEB— Dbgbabbd's  Cosditiom  —  Harm- 
less Brbob — Otino  Dbclaratioss 
— Fbovinoe  or  Jubt. 

1.  Error  in  refusing  to  admit  testimony  \a 
cured  by  its  snbseqaent  admission. 

2.  On  a  trial  for  manslaughter  it  was  not  er- 
ror to  exclude  testimony  as  to  whether  there  had 
been  a  cliange  In  deceased's  habits  with  reference 
to  drink,  where  defendant  was  permitted  to  prove 
his  condition  on  the  day  he  was  shot. 

3.  Where  defendant,  on  a  trial  for  man- 
slaoghter,  was  permitted  to  testify  that  she  had 
been  pregnant  by  deceased,  it  was  harmless  to 
exclude  eviaence  of  a  similar  statement  in  pais 
made  prior  to  the  lulling. 

4.  Where  deceased,  after  he  had  been  shot, 
was  informed  that  there  was  no  chance  for  his 
recovery,  and  in  response  thereto  exclaimed,  "Ob, 
my  God,  mnat  I  die!"  and  said,  "Give  me  some 
water,  if  I  tiave  got  to  die,"  his  i>elief  that  he 
was  about  to  die  was  sufficiently  established  to 
admit  his  statements  as  to  the  cause  of  the  shoot- 
ing as  dying  declarations. 

5.  ^ouKh  the  judge  admitted  certain  state- 
ments as  dying  declarations,  it  was  proper  to  in- 
stmct  the  jury  that  they  should  reject  said  state- 
ments if  they  found  that  deceased  had  any  hope 
of  recovery  at  the  time  they  were  made. 

Exceptions  from  superior  court,  Essex  coun- 
ty; F.  A.  Gaskill,  Judge. 

Annie  A.  H.  Brewer  was  convicted  of 
manslaughter,  and  excepts.  Exceptions  over- 
ruled. 

The  defendant  was  charged  by  Indictment 
with  the  crime  of  manslaughter  of  Gideon  W. 
Lattimer  on  December  13,  1^,  at  Lynn,  In 


said  connty.  The  following  facts  were  not 
In  dispute  between  the  commonwealth  and 
the  accused:  Lattimer  was  a  single  man, 
and  the  defendant  was  a  single  woman.  For 
some  months  prior  to  December  13,  1891,  an 
engagement  of  marriage  had  existed  between 
Lattimer  and  the  defendant,  and  there  hod 
been  illicit  relations  between  them.  On  the 
morning  of  December  13tb  Lattimer  called  at 
a  house  in  Lynn  where  the  defendant  lived, 
met  her  at  the  exterior  door,  and  went  with 
her  to  a  chamber  In  the  house,  where  they 
were  alone  for  a  short  time.  A  revolver 
which  had  formerly  belonged  to  Lattimer 
was  In  a  bureau  drawer  in  said  chamber,  in 
the  possession  of  the  defendant  During  the 
interview  between  them,  three  shots  were 
.discharged  from  a  revolver,  which  was  there 
held  In  the  defendant's  hands,  the  first  ot 
which  Inflicted  a  mortal  wound  in  the  ab- 
domen of  Ijattlmer.  Of  the  other  two  shots, 
one  took  effect  in  the  shoulder  of  Lattimer, 
and  the  other  was  buried  In  a  panel  of  the 
outside  door  of  the  house.  Lattimer  died  ot 
the  mcwtal  wound  on  the  15th  day  of  Decern* 
ber,  1894,  at  al>out  9  o'clock  in  the  evening. 
The  commonwealth  contended  that  each  of 
the  three  shots  was  fired  by  the  defendant 
with  the  Intention  of  Inflicting  Injury  npoo 
.Lattimer,  and  that  the  account  given  by  Lat« 
timer  In  his  dying  declaration,  hereinafter 
contained,  was  substantially  true.  The  do. 
fendant  claimed,  and  testified  In  her  own 
behalf,  that  Lattimer  assaulted  her,  threw 
her  on  a  bed,  and  was  choking  her,  when 
she  pulled  the  revolver,  which  she  had  pre- 
viously given  to  him  in  the  room,  from  hia 
pocket,  and  took  It  into  her  hand,  for  the 
purpose  of  protecting  herself  from  violence^ 
and  that  In  the  struggle  the  shot  which  in- 
fficted  the  mortal  wound  and  the  second  shot 
were  accidentally  discharged,  and  that  the 
third  shot  was  fired  by  her  In  the  belief  that 
it  was  necessary  for  her  own  defense.  The 
defendant  testified,  without  objection,  that 
between  July  and  November,  1894,  she  was 
twice  pregnant  by  Lattimer.  She  was  then 
asked  by  her  coimsel  the  following  question: 
"In  October  did  you  have  a  miscarriage?" 
which,  upon  objection  by  the  commonwealth, 
was  excluded,  and  the  defendant  duly  ex- 
cepted. The  defendant  subsequently  was 
permitted  to  testify,  without  objection,  that 
(Ht  the  day  of  the  shooting  she  was  suffering 
from  the  effects  of  a  miscarriage,  and  was 
weakened  thereby.  There  was  testimony  In 
behalf  of  the  defendant  In  respect  to  the 
strength  and  physical  appearance  of  Lattimer 
and  his  characteristics  of  temper.  The  de- 
fendant testified  that  on  December  13th, 
when  Lattimer  called  npon  her,  he  was  under 
the  influence  of  liquor,  and  that  she  smelled 
liquor  in  his  breath.  The  defendant  called  a 
witness,  and  asked  him  the  following  ques- 
tion: "Was  there  a  change  in  his  (that  is, 
Lattlmer's)  habits  with  reference  to  drink- 
ing from  on  or  about  October  20th  to  Decem- 
ber 13th7"    Upon  objection  by  the  common- 
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wealtb,  thia  question  was  excluded,  and  the 
defendant  duly  excepted.  The  defendant  yma 
permitted  to  introduce  testimony  upon  tlie 
condition  of  Lattimer  with  respect  to  drlntc 
upon  the  day  of  the  homicide.  The  defend- 
ant called  a  witness,  who  testified  that  she 
was  at  the  head  of  a  lying-in  hospital  In 
Lynn,  and  that  in  the  latter  part  of  Novem- 
ber, 1891,  the  defendant  called  at  tliat  hos- 
pital with  a  man  unknown  to  the  witness. 
The  witness  was  then  asked  the  followiug 
question:  "Did  you  know  from  any  talk  with 
her  that  she  was  In  a  family  way?"  Upon 
objection  by  the  commonwealth  the  question 
was  excluded,  and  the  defendant  duly  ex- 
cepted. The  commonwealth  did  not  attempt 
to  controvert  the  defendant's  claim  that  she 
was  pregnant  by  Lattimer.  The  government 
Introduced  testimony  that  at  about  4  o'clock 
in  the  afternoon  of  December  15th  the  fol- 
lowing conversation  occurred  between  Latti- 
mer  and  the  persons  hereinafter  named: 
Dr.  Stevens,  the  attending  physician,  said  to 
him:  "It  becomes  my  duty  to  tell  you  that 
there  is  no  chance  for  you  to  recover."  Dr. 
Pinkham,  a  consulting  physician,  also  said  to 
Lattlmer:  '^ere  is  no  chance."  Dr.  Ste- 
vens said:  "There  is  no  other  way."  Lat- 
tlmer said:  "Oh,  my  God,  must  I  die!"  It 
was  not  regarded  as  a  question,  but  as  an 
exclamation,  by  the  physicians,  as  Dr.  Pink- 
ham  testified'  without  objection.  Frank  Bl. 
Wells,  city  marshal  of  Lynn,  then  said: 
"Now,  Lattlmer,  you  know  your  condition  as 
the  doctors  have  told  you,  and  I  want  to  you 
to  tell  me  what  happened  ttf  you,  where  It 
occurred,  and  all  about  It"  Lattlmer  then 
proceeded  to  make  a  statement  in  reference 
to  the  cause  of  his  injuries,  wliich  was  re- 
duced to  writing  as  it  was  made.  Tlie  state- 
ment was  then  read  to  him,  and  the  city 
marshal  said,  "Now,  Lattlmer,  knowing  your 
condition  as  the  doctors  have  told  you,  is  this 
statement  true?"  Lattlmer  replied,  "It  Is 
true,  so  help  me  God."  While  making  this 
statement  Lattlmer  asked  for  water,  saying: 
"Give  me  some  water,  if  I  have  got  to  die." 
The  government  was  then  permitted,  against 
the  objection  and  under  the  exception  of  the 
defendant,  to  put  in  evidence  said  statement, 
which  was  as  follows:  "It  occurred  at  13 
Bond  street  I  went  down  there  to  return 
what  things  I  had  belonging  to  her.  She 
asked  me  upstaira  She  wanted  me  to  sit 
down.  I  said:  'No;  anything  you  want  to 
say  to  me,  say  it  now.'  She  had  a.  ring  In 
her  hand,  and  said:  'Won't  you  take  some 
little  thing  to  remember  me  by?'  I  said, 
.'Nd.'  She  went  to  the  drawer,  as  I  sup- 
posed, after  some  little  thing,  and  must  have 
taken  the  revolver  from  the  drawer.  I 
didn't  know  it  .and  she  put  it  against  my 
breast  and  fired.  She  held  it  in  both  hands, 
so  that  I  could  not  see  it  Inspector  Rowe: 
Who  flred  the  shot?  A.  Maud  Brewer.  No 
one  else.  Marshal:  Did  you  touch  her  be- 
fore that?  A.  No.  Q.  Did  you  have  that 
revolver  in  your  possession?    A.  No;  I  did 


not    Q.  Did  you  have  any  revolver  In  your 
possession  that  day?    A.  No;  I  did  not    In- 
spector Rowe:   Was  all  three  shots  flred  In 
that  room?    A.  No,  sir.    One  was  flred  In 
the  room.    That  one  struck  me  in  the  bow- 
els.  .The  one  that  struck  me  in  the  back 
was  flred  Just  as  I  turned  to  leave  the  room. 
The  third  one  was  flred  when  I  was  standing 
at  the  foot  of  the  stairs,  when  I  was  trying 
to  unfasten  the  front  door.    The  revolver 
which  she  had  I  left  at  her  house  on  Brown- 
ville  avenue  some  two  months  ago.    I  left  It 
lying  on  the  table,  and  neglected  to  take  it 
away  with  me  when  I  went"    The  defend- 
ant's objection  to  the  admission  of  this  tes- 
timony was  that  it  did  not  sufficiently  ap- 
pear that  Lattlmer  believed  himself  to  be  in 
s  dying  condition.    The  Jury  were  instruct- 
ed by  the  presiding  Justice  as  follows:  "Yon 
are  not  to  consider  the  statement  of  Lattlmer 
which  was  put  in  evidence  by  the  common- 
wealth, unless  you  are  satisfied  beyond  a 
reasonable  doubt  that,  at  the  time  Lattlmer 
made  that  statement,  be  believed  that  there 
was  no  hope  of  life.    It  is  argued  that  the 
I  expression  of  Lattlmer,  'Oh,  my  God,  must 
i  I  die!'  was  an  inquiry,  and  Indicated  a  hope 
I  of  recovery.    If  you  are  satisfied  that  there 
j  existed  a  hope,  belief,  or  expectancy,  or  a 
I  lingering  chance,  still,  for  life,  as  viewed  by 
j  Lattlmer,  then  yon  are  not  to  consider  that 
j  statement,  and  it  should  be  excluded."  ^e 
I  case  was  submitted  to  the  Jury  under  appro- 
;  priate  instructions,  not  excepted  to,  and  they 
1  returned  a  verdict  of  guilty. 

William  H.  Moody,  Dist  Atty.,  for  the 
Commonwealth.  James  H.  Sislc,  for  defend- 
ant 

HOLMES,  J.  1.  If  the  exclusion  of  the 
question  to  the  defendant,  "In  October  did 
you  have  a  miscarriage?"  was  wrong,  which 
we  do  not  Intimate,  in  the  absence  of  an 
offer  to  connect  the  fact  with  the  defend- 
ant's condition  in  the  middle  of  December,  It 
was  cured  by  afterwards  allowing  her  to 
testify  that  on  the  day  of  the  shooting  she 
was  suffering  from  the  effects  of  a  miscar- 
riage, and  was  weakened  by  reason  of  it 

2.  The  question  whether  there  was  a 
change  in  Lattimer's  habits,  with  reference 
to  drinking,  between  October  20th  and  De- 
cember 13th,  was  Immaterial.  The  defend- 
ant was  allowed  to  prove  his  condition  on 
the  day  she  shot  him. 

3.  The  defendant  was  allowed  to  testify 
that  she  had  been  pregnant  by  Lattlmer,  and 
her  testimony  was  not  controverted  by  ihe 
government  Under  these  circumstances, 
the  exclusion  of  evidence  that  she  had  made 
a  similar  statement  in  pais  did  her  no  harm, 
even  assuming  that  the  facts  were  such  as  to 
take  the  evidence  out  of  the  general  rule 
against  hearsay.  This  exception  was  not 
argued. 

4.  The  dying  declarations  of  Lattlmer  were 
admissible.    The  evidence  was  clear  that 
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they  were  made  nnder  a  jsense  of  Impending 
death.  Just  before  they  were  made,  both  the 
attending  doctors  iiad  told  Lattimer  that 
there  was  no  chance  of  his  recovering.  His 
exclamation  in  answer,  "Oh,  my  God,  must  I 
die!"  and  his  later  reguest,  "Give  me  some 
water,  if  I  have  got  to  die,"  Imply  an  accept- 
ance of  the  fact.  The  rebellion  suggested  by 
the  words  is  not  against  the  truth,  but 
against  the  hardship,  of  the  fact.  The  judge, 
by  admitting  the  evidence,  impliedly  found 
that  Lattimer  believed  what  the  doctors  told 
him.  If  it  was  true,  as  the  defendant  argues, 
that  it  was  wrong  to  let  the  jury  revise  the 
judge's  preliminary  finding,  without  which 
he  could  not  have  admitted  the  evidence,  the 
defendant  did  not  suffer,  but,  on  the  con- 
trary, was  allowed  a  second  chance  of  get- 
ting the  evidence  excluded;  a  chance  of 
which  her  counsel  seems  to  have  availed 
himself  by  arguing  that  Lattimer'a  words 
expressed  a  hope  of  recovery.  But  the 
course  adopted  was  right,  and  was  in  ac- 
cordance with  the  settled  practice.  When 
the  admissibility  of  evidence  depends  upon  a 
collateral  fact,  the  regular  course  Is  for  the 
judge  to  pass  upon  the  fact,  in  the  first  in- 
stance, and  then,  if  he  admits  the  evidence, 
to  instruct  the  Jury  to  exclude  it  if  they 
should  be  of  a  different  opinion  on  the  pre- 
liminary matter.  Com.  v.  Preece,  140  Mass. 
276,  277,  5  N.  B.  494;  Com.  v.  Robinson,  146 
Mass.  571,  5S0,  et  seq.,  16  N.  B.  452.  Excep- 
tions overruled. 

(164  Mass.  549) 

COMMONWEALTH  v.  GORMAN. 

(Supreme  Judicial   Com't  of   Massachusetts. 

Suffolk.    Nov.  26,  1885.) 

Lotteries  —  Policy   Slips  —  Posskssiou  —  Evi- 
dence. 

1.  Policy  slips  found  on  defendant's  person 
after  his  arrest  arz  admissible  in  a  prosecution 
brought  under  St.  1895,  c.  419,  for  having  audi 
slips  in  his  possession  for  sale,  though  the  origi- 
nal arrest  was  mode  for  another  offense. 

2.  A  charge  that  the  possession  of  policy 
slips  was  not  prima  facie  evidence  of  guilt  ren- 
dered immaterial  a  request  to  charge  that  St. 
1895,  c.  419,  §  3,  making  the  possession  of  such 
slips  prima  fade  evidence,  was  unconstitutional. 

Exceptions  from  superior  court,  Suffolk 
county;  F.  A.  Gaskill,  Judge. 

William  Gorman  was  convicted  of  having 
policy  slips  in  his  possession,  and  excepts. 
Exceptions  overruled. 

The  Implements  described  were  found  upon 
the  person  of  the  defendant  while  being 
searched  while  under  arrest  for  being  an  idle 
and  disorderly  person  on  the  day  previous  to 
this  complaint  being  made.  The  officer  who 
arrested  the  defendant  for  idle  and  disorder- 
ly conduct,  and  who  also  testified  in  the  above 
case,  was  asked  by  the  district  attorney  what 
he  found  upon  the  person  of  the  defendant  at 
the  time  of  the  arrest  To  this  the  defendant 
objected,  claiming  that  the  V]uestIon  was  not 


competent  until  evidence  was  offered  of  the 
cause  of  the  defendant's  arrest,  and  that  the 
government  must  show  that  any  person  hav- 
ing the  implements  upon  him,  as  alleged  In 
the  said  complaint,  was  lawfully  arrested  for 
gaming,  or  for  having  In  his  possesion  gam- 
ing Implements,  before  such  implements 
would  or  could  be  admitted  as  evidence.  The 
defendant  requested  the  court  to  rule  that 
that  part  of  said  act  which  provides  that  the 
finding  of  any  gaming  implements  upon  the 
person  of  the  defendant  is  prima  facie  evi- 
dence of  the  guilt  of  the  defendant  of  the  of- 
fense charged  was  unconstitutional,  but  the 
court  refused  so  to  rule.  The  defendant  also 
requested  the  court  to  rule  that,  if  the  jury 
found  that  when  the  defendant  was  lawfully 
arrested  on  the  charge  set  forth  in  said  com- 
plaint he  did  not  have  In  his  possession  the 
Implements  set  forth  in  said  complaint,  they 
must  acquit;  but  the  conrt  refnsed  so  to  rule, 
but  instructed  the  jury  that  the  implements, 
etc.,  fonnd  upon  the  defendant  were  not 
prima  facie  evidence  of  his  guilt,  but  that  the 
government  must  satisfy  the  jury  beyond 
reasonable  doubt  of  defendant's  guilt,  and 
gave  other  instructions,  not  objected  to;  to 
which  overruling  of  defendant's  objections 
and  refusals  to  rule  as  requested  the  defend- 
ant excepts. 

W.  E.  McDonald,  for  defendant  John  D. 
MacLaughlln,  Second  Asst  Dist  Atty.,  for 
the  Commonwealth. 

HOLMES,  J.  We  presume  that  the  imple- 
ments found  upon  the  defendant's  person 
were  policy  slips,  although  the  exceptions 
do  not  tell  us  what  they  were.  There  Is  no 
contention  to  the  contrary.  It  seems  that 
they  were  not  found  when  the  defendant 
was  arrested  In  this  case,  nor  when  he  was 
arrested  for  any  violation  of  law  mentioned 
In  St  1895,  c.  419.  S  3,  and  that,  therefore, 
they  are  not  within  the  clause  of  that  section 
expressly  making  them  competent  evidence. 
The  objection  to  evidence  of  the  finding, 
except  In  a  case  brought  within  that  clause, 
implies  that  the  offense  charged  cannot  be 
committed  at  other  moments  than  that  of 
the  defendant's  arrest  for  that,  or  at  least 
for  a  similar,  offense.  The  ruling  last  re- 
quested rests  on  the  same  proposition.  But, 
as  the  offense  can  be  committed  at  any  time, 
the  fact  that  the  defendant  had  policy  slips 
in  his  possession  nt  the  time  of  the  alleged 
offense  is  admissible  as  the  most  Important 
part  of  the  offense  charged. 

The  Judge  instructed  the  jury  that  the 
finding  of  the  implements  upon  the  defend- 
ant was  not  prima  facie  evidence  of  his 
guilt.  This  was  sufficiently  favorable  for  the 
defendant,  and  made  immaterial  the  request 
for  a  ruling  that  the  statute  on  this  point 
was  unconstitutional.  See,  further,  Com.  v. 
Williams,  6  Gray,  1,  a  \ 

Exceptions  overruled. 
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asi  Maas.  547) 

COMMONWEALTH  v.  MANNING. 

(Supreme  Judiddl  Court  of  Massachusetts. 

Middlesex.    Not.  26,  1S95.) 

Intoxioatino   liiqaoRS  —  Illegal  Sals  —  Sorri- 

CI*NOY  OP  COMPLAIST. 

In  a  pioaecution  for  exposing  for  sale  and 
selline  intoxicants  without  a  license,  a  complaint 
charing  that  defendant,  "on  the  1st  day  of  June, 
A.  i).  l8SH,  and  on  divers  other  days  and  times 
between  that  day"  and  the  filing  of  the  complaint, 
exposed  and  kept  intoxicants  for  sale  without 
license  or  authority  to  '^en  and  there"  expose 
or  keep  them  for  sale,  is  not  objectionable  as 
charging  the  commission  of  an  offense  only  on  the 
day  named,  but  charges  an  offense  covering  a 
ainigle  period,— from  such  day  to  the  filing  of  the 
comidamt 

Bxceptlons  from  superior  coart,  Middlesex 
county;   J.  B.  Richardson,  Judge. 

Patrick  F.  Manning  was  convicted  of  ex- 
posing for  sale  and  selling  Intoxicating  liq- 
uors without  license,  and  excepts.  Excep- 
tions overruled. 

The  complaint  charged  defendant  with  hav- 
ing exiKised  for  sale  and  sold  liquor  "on  the 
Ist  day  of  June,  A.  D.  1804,  and  on  divers 
other  days  and  times  between  that  day"  and 
the  filing  of  the  complaint,  without  license 
or  authority  "then  and  there"  to  expose,  keep 
for  sale,  or  sell  such  liquor. 

Geo.  A.  Sanderson,  Dlst  Atty.,  for  the  Com- 
monwealth.   F.  P.  Curran,  for  defendant 

ALLEN,  J.  The  complaint  charges  an  of- 
fense committed  during  a  single  period  of 
time,— from  the  day  first  named  to  the  day 
of  making  the  complaint  Com.  v.  Sheehan, 
143  Mass.  468,  0  N.  E.  839;  Com.  y.  Dunn, 
111  Mass.  42G;  Com.  v.  Hoye,  0  Gray,  292. 
The  negation  of  authority  "then  and  there" 
applies  to  the  whole  period.  Com.  t.  Mc- 
Kenney,  14  Gray,  1;  Com.  v.  Boyle,  14  Gray, 
3;  Com.  v.  Chlsholm,  103  Mass.  213.  Ex- 
ceptions overrnled. 


(184  Han.  541) 

COMMONWEALTH  T.  LYNCH. 

(Supreme  Judicial  Court  of   Massachusetts. 

Essex.    Not.  26,  1885.) 

Intoxicatiro    Liquoks  —  Illeoal    Salb  —  Evt- 

DEXOB. 

In  a  prosecution  for  keeping  liquors  for 
nnlawful  sale,  the  conduct  of  defendMDt  when  the 
officers  were  searching  the  tenement  in  which  he 
lived,  in  falsely  denymg  that  a  room  which  the 
officers  desired  to  search  was  his,  and  that  he  had 
a  key  to  unlock  it,  and  in  going  downstairs 
when  the  ofiicers  started  to  search  an  unfinished 
space  beneath  the  roof  where  the  liquor  was 
found,  taking  the  lighted  lamp  with  him,  and 
leaTing  the  officers  in  the  dark,  except  for  a  can- 
dle which  they  then  lighted,  sustains  a  finding 
that  the  liquor  was  kept  by  defendant  for  un- 
lawful sale. 

Exceptions  from  superior  court,  Essex 
county;  Charles  S.  Lllley,  Judge. 

Edward  Lynch  was  convicted  of  keeping 
liquor  for  unlawful  sale,  and  excepts.  Over- 
ruled. 


William  H.  Moody,  Dlst  Atty.,  for  the 
Commonwealth.  H.  F.  Hurlburt  and  E.  T. 
McCarthy,  for  defendant 

KNOWLTON,  J.  The  defendant's  conduct 
when  the  house  in  which  he  lived  was  visit- 
ed by  officers  with  a  warrant  to  search  for 
intoxicating  liquors  was  such  as  to  warrant 
an  inference  that  the  liquors  found  secreted 
In  the  building  were  kept  by  him  for  unlaw- 
ful sale.  When  they  visited  the  attic  rooms, 
and  were  about  to  search  the  room  near  the 
place  where  the  liquors  were  subsequently 
found,  he  said  at  first  that  he  had  no  key 
that  would  unlock  the  door,  but  soon  after- 
wards he  took  a  key  from  bis  pocket,  and 
unlocked  it  The  room  contained  a  tmnk, 
which  was  admitted  to  be  his.  There  was 
testimony  that  he  said  to  one  of  the  officers, 
"These  rooms  belong  to  Mrs.  Cahoon." 
Hiere  was  other  testimony  that  he  admitted 
that  this  single  room  was  bis,  and  said  that 
the  three  other  attic  rooms  belonged  to  other 
tenants.  In  a  hallway  common  to  all  the 
tenants  there  was  a  scuttle  near  the  head  of 
the  stairs,  coming  from  the  part  of  the 
building  occupied  by  the  defendant,  which 
opened  Into  an  unfinished  space  under  the 
roof.  After  coming  out  of  the  defendant's 
attic  room,  in  his  company,  one  of  the  offi- 
cers mounted  upon  the  back  of  another, 
opened  this  scuttle,  passed  through  It  and 
found  ^  gallons  of  whisky  and  IV^  gallons 
of  rum,  in  three  Jugs.  As  the  officers  start- 
ed to  open  the  scuttle,  the  defendant  went 
downstairs,  carrying  the  lighted  lamp  with 
him,  and  leaving  the  officers  In  darkness, 
except  for  a  candle  which  they  then  lighted. 
The  jury  might  well  consider  these  circum- 
stances as  Indicating  guilty  knowledge. 
There  were  many  other  circumstances  in  ev- 
idence which  tended  to  show  that  this  place 
was  used  by  the  defendant  and  his  wife  as  a 
storehouse  for  liquors,  to  be  sold  by  his 
wife's  mother,  who  was  selling  liquors  un- 
lawfully in  a  place  near  by.  The  case  vras 
rightly  submitted  to  the  jury.  Exceptions 
overruled. 


(164  Mass.  637) 
LINCOLN  T.  GAT. 
(Supreme  Judicial  Ourt  of  Massachusetts. 
Worcester.    Nov.  26,  1885.) 

Baileb  for  Hire— Deorbb   ot  Care— LiABiLrtT 
OF  Dressmaker — Estofpbl. 

1.  A  dressmaker  who  receives  goods  to  be 
made  into  a  dress  is  a  bailee  for  hire,  and  must 
exercise  reasonable  care  and  skill  in  determining 
whether  the  cloth  should  be  made  up  wrong  side 
out 

2.  Mere  knowledge  by  one  who  has  delivered 
goods  to  a  dressmaker  to  be  made  into  a  dress, 
that  it  is  being  made  up  wrong  side  out,  will  not 
estop  her  to  sue  for  damages  to  the  goods,  in  the 
absence  of  evidence  that  the  dressmaker  was  in- 
duced by  her  conduct  to  make  it  up  wrong  side 
out  when  it  would  not  otherwise  nave  been  so 
made,  and  that  she  knew  or  reasonably  could  have 
known  that  the  dressmaker  would  act  on  meh 
conduct 
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S.  Where  an  offer  is  not  accepted  before  it  U 
withdrawn,  tiiere  is  no  binding  contract 

Szceptlona  from  superior  court,  Worcester 
coonty;  John  Hopldns,  Judge. 

Action  by  Adeline  S.  Lincoln  against  Anna 
Ii.  Gay  for  damages  for  injury  to  dress  goods 
delivered  to  defendant,  who  was  a  dress* 
maimer,  caused  by  maUng  the  same  up  on  the 
wrong  side  of  the  cloth.  Judgment  for  plain- 
tiff, and  defendant  eseepta.  Exceptions  otbt- 
rulcd. 

Charles  M.  Thayer,  for  plalntUC.  W.  A. 
Gile,  for  defendant 

MOBTON,  J.  If  the  dress  was  delivered  to 
the  defendant  by  the  plaintiff  without  any  in- 
structions, the  defendant,  being  a  bailee  for 
hire,  was  held  to  that  degree  of  skill  and  care 
In  the  particular  occupation  in  which  she 
was  engaged  (which  was  that  of  a  dressmak- 
er) wMch  would  enable  her  to  do  the  work 
intrusted  to  her  In  a  reasonable  and  proper 
manner.  Jackson  v.  Adams,  9  Mass.  484; 
Story.  Ballm.  431,  and  caises  cited.  Her  un- 
derstanding that  it  was  a  proper  way  to 
make  the  dress  up  wrong  side  out  would  be 
Immaterial,  therefore,  if.  In  the  exercise  of  a 
proper  degree  of  skill  and  care,  the  dress 
ought  not  to  have  been  made  up  that  way. 

So  much  of  the  instruction  requested  as  re- 
lated to  the  matter  of  estoppel  was  also 
clearly  erroneous.  It  made  the  plaintiff's 
knowledge  that  the  dress  was  being  made  up 
wrong  side  out  the  sole  test  But  in  order 
to  Justly  the  Jury  in  finding  an  estoppel,  it 
was  necessary  that  there  should  be  evidence 
tending  to  show  that  the  defendant  was  In- 
duced by  the  plalntlfl's  conduct  to  do  some- 
thing different  from  what  she  would  other- 
wise have  done,  and  that  the  plaintiff  luiew 
or  had  reasonable  cause  to  know  that  the  de- 
fendant would  so  act  Stiff  V.  Asbton,  155 
Mass.  130,  29  N.  E.  203;  Tracy  ▼.  Lincoln, 
146  Mass.  357,  14  N.  B.  122.  The  Instruc- 
tions requested  omitted  this  element  We 
doubt,  also,  whether  the  evidence  would  have 
warranted  a  finding  that  there  was  an  estop- 
pel. The  defendant  had  begun  to  make  the 
dress  before  the  plaintiff  saw  the  garment 
and  It  does  not  appear  that  she  was  induced 
to  make  it  up  wrong  side  out  In  consequence 
of  anything  that  the  plaintiff  said  or  did,  or 
omitted  to  say  or  do;  the  Jury  having  nega- 
tived the  fact  that  the  plaintiff  gave  her  any 
instructions  to  make  it  up  that  way. 

The  remaining  instruction  was  also  rigbtly 
refused.  The  defendant  offered  to  put  the 
interlining  in,  and  the  plaintiff  thereupon 
said  that  if  she  would  put  the  interlining  in, 
and  fix  the  collar,  she  would  say  no  more 
about  it  It  does  not  appear  that  this  propo- 
sition was  accepted  by  the  defendant  before 
it  was  withdrawn  by  the  plaintiff. 

We  discover  no  error  in  the  instructions 
as  given,  or  in  the  refusals  to  rule  as  re- 
quested.   Exceptions  overruled. 


(IM  Mas*.  646) 
.  OOSS  T.  OALKINa 
(Supreme  Judicial  Oonrt  of  Massachnsetts. 
Plymontli.    Nov.  26, 1885.) 

PLIADINaB— PaTMBNT— DECL1.BATIOK   IK  SST-OPF. 

In  an  action  for  money  had  and  received, 
the  defense  of  payment  is  open  to  plaintiff  nnder 
an  answer  to  defendant's  declaration  in  set-oS, 
aileging  "that  if  the  defendant  shall  prove  that 
plaintiff  ever  owed  the  defendant  the  amounts 
set  forui  in  said  counts,  that  he  has  paid  the 
same  in  full."  Swett  v.  Sonthworth,  125  Mass. 
417,  followed. 

Exceptions  from  superior  court  Plymouth 
county;  Mason,  Judge. 

Action  of  contract  by  Ooss  against  Calkins 
to  recover  for  money  had  and  received,  and 
for  money  lent  It  appeared  that  defendant 
filed  a  declaration  In  set-off,  consisting  of 
four  counts  upon  promissory  notes,  one  count 
on  an  I.  O.  U.,  and  a  sixth  count  upon  an 
account  annexed.  The  answer  to  the  decla- 
ration in  set-off  was  as  follows:  "And  now 
comes  the  plaintiff,  and  for  answer  to  the 
defendant's  declaration  in  set-off,  and  to 
each  count  therein  contained,  says  that  if 
the  defendant  sliall  prove  that  plaintiff  ever 
owed  the  defendant  the  amoimts  set  forth  in 
said  counts,  that  he  has  paid  the  same  in 
full.  And  the  plaintiff  says  that  the  cause 
of  action  mentioned  in  the  fifth  count  of  de- 
fendant's declaration  in  set-off  did  not  accrue 
within  six  years  before  the  suing  out  of  the 
plaintiff's  writ"  The  defendant's  objection 
to  plaintiff's  offering  evidence  of  payment 
under  this  answer  was  not  sustained  by  the 
court  and  defendant  excepted.  Exceptions 
overruled. 

Chase  ft  Bixby,  for  plaintiff.  Moulton, 
Lorlng  &  Loring,  for  defendant 

ALLKN,  J.  This  case  cannot  be  distin- 
guished from  Swett  v.  Southworth,  125  Mass. 
417,  where  it  was  held  that  the  defense  of 
payment  was  open  under  an  answer  like 
that  in  the  present  case.  Exceptions  over* 
ruled. 


(1S4  Mass.  544) 

COMMONWEALTH  T.  CURRIER. 
(Supreme  Judicial  Oonrt  of  Massachusetts. 
Essex.  Nov.  26,  1895.) 
iNTOZiaATINO  LiQVOBS  —  Deuvkbt  vob  Illsoai, 
Sals— BviDSNCB. 
1.  On  tlie  trial  of  a  driver  for  an  express 
company,  charged  with  bringing  into  a  "no  li- 
cense" town  intoxicating  liquors,  to  be  sold  in 
violation  of  law,  there  was  evidence  that  de- 
fendant was  seen  driving  from  the  railroad  sta- 
tion, having  in  his  wagon  a  sugar  barrel,  which 
he  unloaded  at  a  side  door  of  an  hotel,  and  that 
on  examination,  the  barrel  was  found  to  contain 
bottles  of  lager  beer;  that 'or  several  weeks  prior 
to  thif^  defendant  had  been  seen  delivering  twice 
a  week,  at  the  same  hotel,  barrels  similar  in  ap- 
pearance to  the  one  in  question;  that  he  had  deliv- 
ered at  tiie  ride  door  of  another  hotel  another  bar- 
rel of  the  same  kind;  and  that,  when  a  raid  was 
subsequently  made  on  such  hotel,  a  barrel  of 
the  same  general  appearance  was  found  with 


Digitized  by 


Google 


Mass.) 


COMMONWEALTH  ».  PORTEB. 


97 


beer  in  it    ffeld  snffident  to  enstain  a  verdict  of 
gniltj. 

2.  On  the  trial  o£  a  complaint  against  the 
driver  of  an  express  company  for  bringing  into 
a  "no  license"  town  intoxicating  liquors,  to  be 
sold  in  violation  of  law,  the  iuiy  need  not  be 
satisfied  that  defendant  began  and  completed 
the  trauaportation,  but  only  tliat  he  knowingly 
aided  and  assisted  in  bringing  the  liquor  into  the 
town  for  illegal  sale  there. 

Exceptions  from  superior  court,  Essex  coun- 
ty;  Charles  S.  LiUey,  Judge. 

George  W.  Currier  was  convicted  on  a 
charge  of  bringing  into  the  town  of  Ames- 
bury  intoxicating  liquors,  having  reasonable 
cause  to  believe  that  they  were  to  be  sold 
there,  in  violation  of  law,  and  exeats.  Ex- 
ceptions overruled. 

William  H.  Moody,  Dist  Atty.,  for  the  0<»n- 
monwealth.  .Geo.  E.  Batchelder,  for  defend- 
ant 

MORTON,  3.  The  defendant  was  charged 
with  bringing  Into  the  town  of  Amesbury 
spirltaous  and  intoxicating  liquors,  having 
reasonable  cause  to  believe  that  they  were 
to  l>e  sold  there,  in  violation  of  law.  It  ap- 
peared that  Amesbuiy  was  what  is  termed 
a  "no  license"  town.  The  defendant  was  a 
drlv»  for  an  express  company  doing  business 
between  Boston  and  Amesbury,  whose  goods 
came  in  "part  by  freight,"  by  a  freight  train 
which  arrived  at  the  station  in  Amesbury 
dally  about  10  o'clock  in  the  forenoon.  There 
was  evidence  tending  to  show  that,  on  the 
day  named  In  the  complaint,  the  defendant 
was  seen  driving  from  the  railroad  station  in 
the  direction  of  an  hotel  called  thb  "American 
House,"  having,  among  other  things,  a  sugar 
barrel  in  bis  wagon;  that  he  was  found  un- 
loading the  barrel  at  a  side  door  of  the  hotel; 
that  on  the  head,  where  the  tag  had  been,  was 
marked,  in  lead  pencil,  "lO  doz.  C";  and  that, 
on  examination,  the  barrel  was  found  to  con- 
tain 10  doeen  bottles  of  lager  beer.  There 
was  also  evidence  tending  to  show  that,  for 
several  weeks  before  the  day  complained  of, 
he  had  been  seen  delivering  twice  a  week,  at 
the  American  House,  barrels  similar  in  ap- 
pearance to  the  one  in  question;  that  he  had 
been  seen  driving  up  a  passageway  by  the 
side  of  the  Attitash  House,  another  hotel, 
about  the  middle  of  August,  with  a  barrel 
similar  to  the  one  in  question,  and  came 
back  wlUiout  it;  tliat  a  few  hours  later, 
when  a  raid  was  being  made  on  the  Attitash 
House,  a  barrel  similar  to  the  one  In  ques- 
tion was  found,  with  lager  beer  In  it;  and 
that  both  the  American  House  and  the  Atti- 
tash House  had  the  reputation  in  Amesbuiy 
of  l)eing  places  where  liquor  was  sold,  in  vlo^ 
latlon  of  law.  There  was  likewise  testimony 
tending  to  show  that  he  had  been  in  the  em- 
ployment of  the  express  company  for  about 
Bix  weeks  prior  to  August  SOth,  and  had  been 
se^i  delivering  goods  for  the  express  com- 
pany in  Amesbury,  and  taking  goods  away 

v.42M.E.no.l— 7 


from  freight  cars.  His  conduct  when  he  was 
driving  with  barrels  in  his  wagon  similar  In 
appearance  to  the  one  in  question,  and  saw 
any  of  the  ofBcers  of  the  town,  also  was  de- 
scribed, and  was  before  the  jury. 

We  think  that  it  was  competent  for  the 
jury  to  find,  on  this  and  the  other  evidence 
in  the  case,  that  the  defendant  was  guilty  of 
the  offense  charged.  Com.  v.  Brown,  154 
Mass.  55,  27  N.  E.  776;  G<xn.  v.  Lioewe,  162 
Mass.  618, 30  N.  E.102;  Com.  t.  Commeskey, 
18  Allen,  585. 

In  order  to  Justify  the  jury  In  finding  a 
verdict  of  guilty,  it  was  not  necessary  that 
they  should  be  satisfied  that  the  defendant 
began  and  completed  the  transportation,  but 
only  that  he  knowingly  aided  and  assisted  In 
bringing  the  liquor  into  the  town,  for  lll^^al 
sale  there.  Com.  t.  Brown,  supra.  Excep- 
tions overruled. 

(164  Hau.  676) 
COMMONWEALTH  T,  PORTER. 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Nov.  27,  1895.) 
Cbdbltt  to  Animals— Complaint— SumoiENOT. 
A  complaint  under  Pub.  St.  c.  207,  {  63, 
for  cmellv  driving  a  horse  when  anfit  for  labor, 
alleging  that  defendant  dii  "cruelly  drive"  said 
horse,  is  sufficient,  without  a  further  allegation 
that  defendant  knew  the  horse  to  be  unfit  for 
labor. 

Exceptions  from  superior  court,  Essex 
county;  F.  A.  Gasklll,  Judge. 

William  H.  Porter  was  convicted  for  cruel- 
ly driving  a  horse,  and  excepts.  Exceptions 
overruled. 

This  Is  a  complaint  under  section  63  of 
chapter  207  of  the  Public  Statutes,  alleging 
only  that  the  defendant  was  the  person  hav- 
ing the  charge  and  custody  of  a  certain  ani- 
mal, to  wit,  a  horse,  and  that  the  said  horse 
was  unfit  for  labor,  by  reason  of  sores  upon 
the  back  and  legs  of  the  said  horse,  and  that 
defendant  did  cruelly  drive  the  said  horse 
when  unfit  for  labor  as  aforesaid.  The  de- 
fendant made  a  motion  to  quash  the  said 
complaint  The  conrt  refused  to  grant  said 
motion,  and  the  defendant  duly  excepted. 

William  H.  Moody,  Dlst  Atty.,  for  the 
Commonwealth.  N.  D.  A.  Clarke,  for  defend- 
ant 

HOIiMES,  J.  The  word  "crudly,"  In  Pub. 
St  c.  207,  S  53,  exhausts  the  requirements  of 
the  statute,  whatever  they  may  be,  with  re- 
gard to  the  state  of  mind  of  the  actor  (Com. 
V.  McClellan,  101  Mass.  34,  35;  (3om.  v.  Luf- 
kln,  7  Allen,  579);  and  therefore  an  allega- 
tion that  the  defendant  "did  cruelly  drive" 
the  horse,  following  the  statute,  is  sufficient, 
without  a  further  allegation  that  the  de- 
fendant knew  the  horse  to  be  unfit  for  labor 
at  the  time.  See  Com.  t.  Barrett,  108  Mass. 
302. 

Exceptions  overruled. 
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(1S4  Maiui.  532) 

CHALMERS  v.  WHITMORE  MANUF'G  CO. 

(Supreme  Judicial  Court  of  Massachusetti. 

Hampden.    Not.  26, 1895.) 

Injdrt  to   Sbrvant  — Depectivb   Machinert — 

£VIDS:<0IE — EXFXRT  TeSTIMOST— IMPEACHMBST. 

1.  In  an  action  by  an  employe  for  injariea 
due  to  the  breaking  of  a  bolt  in  a  machine  which 
he  was  operating,  where  the  existence  of  a  jai^ 
ring  motion  was  in  dispute,  a  question  as  to 
whether  a  steel  bolt  ought  to  be  used  in  "a  po- 
sition like  this  bolt,  in  which  there  is  a  constant 
sldewise  jar  upon  it,"  was  properly  ruled  out. 

2.  In  an  action  for  injuries  to  an  employ^ 
due  to  the  breaking  of  a  bolt  in  a  paper  machine, 
the  manufacturer  of  the  machine  testified  for  de- 
fendant, as  an  expert,  that  all  bolts  used  in  such 
machines  were  made  of  machinery  steel,  and 
gave  his  opinion  that  such  material  was  the  best 
for  the  purpose,  and,  on  cross-examination,  stat- 
ed that  he  had  sent  a  new  machine  to  defendant, 
but  could  not  state  whether  he  sent  an  iron  bolt 
with  it  but  that  it  was  improbable,  because  no 
iron  bolts  were  made  at  his  establishment.  Beld, 
that  the  testimony  on  cross-examination  was  im- 
material, but  that  plaintiff  was  bound  thereby, 
so  that  he  could  not,  for  the  purpose  of  discredit- 
ing the  substance  of  all  the  testimony  of  such  es- 

Eert,  show,  by  a  fellow  workman,  that  an  iron 
olt  was  sent  with  the  new  machine. 

3.  The  exclusion  of  testimony  is  not  re- 
versible error  where  the  facts  sought  to  be  shown 
were  fully  brought  out  in  subsequent  testimony. 

Exceptions  from  Buperlor  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Action  by  Thomas  W.  Chalmers  against 
the  Whltmore  Manufacturing  Company  for 
injuries  caused  by  defects  in  a  paper-cutting 
machine.  Judgment  for  defendant,  and 
plaintiff  excepts.    Exceptions  overruled. 

J.  B.  Carroll  and  W.  H.  McClintock,  for 
plaintiff.   William  H.  Brooks,  for  defendant 

KNOWLTON,  J.  The  plaintiff's  counsel 
asked  an  expert  witness  this  question:  "Now, 
suppose  a  bolt  occupying  a  position  like 
tbis  bolt,  in  which  there  is  a  constant  side- 
wise  Jar  upon  it;  I  will  ask  you  whether 
or  not  a  steel  bolt  is  a  proper  bolt  for  the 
place."  The  question  was  ruled  out  on  the 
defendant's  objection,  and  the  plaintiff  ex- 
cepted. The  question  assumed  as  an  abso- 
lute fact  In  the  case,  and  not  as  an  hypoth- 
esis, that  there  was  a  constant  sidewise 
Jar  on  the  bolt,  and  then  asked  the  witness 
to  answer  the  precise  question  which  was 
the  issue  before  the  jury.  Whether  there 
was  such  a  jar  was  in  dispute.  The  weight 
of  evidence  tended  to  show  that  the  greatest 
strain  that  could  be  put  upon  the  bolt  by  the 
ordinary  working  of  the  machine  was  about 
22  pounds,  and  that  there  was  no  jar.  We 
think  the  question  was  properly  excluded. 
Hunt  V.  Gaslight  Co.,  8  Allen,  169;  Poole  v. 
Dean,  152  Mass.  589,  26  N.  E.  406;  Stoddard 
V.  Inhabitants  of  Winchester,  157  Mass.  567- 
575,  32  N.  E.  948;  Twomey  v.  Swift.  163 
Mass.  273,  39  N.  E.  1018.  The  witness  was 
then  asked:  "Is  steel  a  proper  material  to 
use  under  the  circumstances  attending  the 
use  of  this  bolt  In  a  machine?'  The  subject 
of  the  Inquiry  was  pertinent  to  the  issue, 
and  the  witness   might  properly  give '  bis 


opinion  in  regard  to  the  relative  fitness  of 
steel  and  iron,  or  other  metals,  for  use  in  the 
construction  of  a  Iwit  for  a  place  like  this. 
But  he  could  not  give  an  opinion  which  in- 
cluded his  views  upon  any  conflicting  evi- 
dence. He  was  testifying  as  a  person  pos- 
sessed of  special  knowledge,  derived  from 
study  and  experience.  To  make  his  testi- 
mony valuable  and  entirely  intelligible.  It 
was  necessary  that  he  should  state  to  the 
jury  upon  what  actual  or  hypothetical  facts 
he  was  giving  an  opinion,  and  what  bis  opin- 
ion was  upon  the  facts  supposed.  The  ques- 
tion called  for  the  consideration  of  two  dif- 
ferent subjects:  First,  the  circumstances 
attending  the  use  of  the  bolt;  and,  secondly, 
the  fitness  of  steel  for  use  under  different 
conditions.  The  evidence  tends  to  show  that 
there  was  a  difference  of  opinion  among  the 
witnesses  in  regard  to  these  circumstances 
In  reference  to  the  qualities  of  metals  in  dif- 
ferent combinations  which  would  best  meet 
the  requirements  of  the  use;  and  the  judge, 
In  his  discretion,  might  well  refuse  to  permit 
the  witness  to  answer  a  question  which  nei- 
ther required  him  to  state  what  his  opinion 
was  In  regard  to  the  requirements  of  the 
place  where  the  bolt  was,  nor  asked  what  he. 
thought  of  the  relative  fitness  of  steel  and 
Iron  to  meet  the  different  kinds  of  require- 
ments. No  question  addressed  to  the  opin- 
ion of  the  witness  in  any  particular  matter 
of  science  or  expert  knowledge  was  exclud- 
ed. In  determining  whether  a  question  is 
so  framed  as  to  bring  to  the  aid  of  the  jury 
matters  purely  of  expert  opinion  in  such 
form  as  to  be  intelligible,  something  must  be 
left  to  the  presiding  judge,  who  often  has 
before  him  facts  which  cannot  well  be  pre- 
sented in  writing  to  an  appellate  tribunal, 
and  whose  finding  upon  any  doubtful  ques- 
tion  of  fact  cannot  be  revised  by  this  court. 
Moreover,  in  replying  to  the  question,  "Have 
you  had  any  observation  of  the  comparative 
strength  and  utility  of  these  bolts,  both  steel 
and  iron,— of  this  bolt,  a  bolt  at  this  place, 
both  steel  and  Iron?"  the  witness  afterwards 
testified  fully,  and  gave  the  plaintiff  sub- 
stantially all  the  advantage  which  he  would 
have  got  from  a  negative  answer  to  tbis 
question,  or  from  an  answer  to  the  first  ques- 
tion.    This  exception  must  be  overruled. 

The  only  other  exception  is  to  the  refusal 
of  the  Judge  to  permit  the  plaintiff  to  ask 
this  question,  "Do  you  know  whether  or  not 
any  cast-iron  bolt  came  with  those  two 
last  machines,— I  mean  wrought-iron?"  The 
machine  on  which  the  plaintiff  was  working 
was  called  the  "Cranston  Under-Cut  Ma- 
chine." The  evidence  tended  to  show  tliat 
Its  weight  was  6,300  pounds;  that  there  were 
from  75  to  100  bolts  in  it;  that  about  90  per 
cent  of  the  paper  manufacturers  in  this 
country  use  these  machines;  and  that,  of  the 
different  sizes,  there  were  about  100  In  use 
by  the  paper  manufacturers  in  the  city  of 
Holyoke.  Charles  Cranston,  the  inventor  of 
the  machine,  was  called  by  the  defendant  as 
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a  witness.  He  testified  that  he  waB  the 
manufacturer  of  these  machines;  that  they 
,  first  came  Into  use  about  1866,  and  had  been 
much  Improved  since;  that  six  or  seven 
years  ago  he  sold  the  defendant  the  machine 
on  which  the  plaintiff  was  worliing;  that  It 
was  of  the  most  Improved  kind;  that  the 
defendant  bad  four  of  them  in  all;  and  that 
all  the  bolts  In  these  various  machines  which 
be  had  built  and  sent  out  for  the  last  10 
years  have  been  of  machinery  steel,  the 
same  as  this  bolt  that  broke.  He  testified 
at  length  as  an  expert,  to  the  effect  that  he 
believed  this  kind  of  bolt  to  be  better  and 
stronger  than  any  other.  In  cross-examina- 
tion he  testified  that  before  the  accident  he 
never  heard  of  a  bolt  breaking  at  this  place; 
that  he  sent  a  new  machine  to  the  defend- 
ant, but  could  not  give  the  date,  and  could 
not  tell  whether  It  was  before  or  after  the 
accident;  that  he  did  not  know  whether  he 
sent  up  an  iron  bolt  for  that  or  not,  but  did 
not  believe  he  did;  that  he  did  not  recollect 
every  bolt,  with  60  or  80  men  at  work,  and 
could  not  see  everything  that  went  oat  of 
the  shop;  that  he  did  not  think  he  sent  It 
full  size  (referring  to  the  shape  of  the  bolt 
that  broke,  which  is  cut  down  in  one  part 
from  its  largest  size  to  extend  the  shoulder); 
that  he  bad  not  made  a  bolt  of  iron  at  his 
shop  for  12  years;  that  they  did  not  make 
them  of  full  size  at  his  shop;  that  he  was  not 
supposed  to  see  every  bolt  that  went  Into 
a  machine;  and  that  it  might  have  been  of 
full  size.  The  defendant's  treasurer  and 
manager  testified  that  the  defendant  bad 
had  two  large  machines  come  within  two  or 
three  years;  that  he  had  not  examined  them 
particularly  with  reference  to  this  bolt;  but 
that  this  bolt  was  not  supposed  to  be  of  full 
size,  without  any  shoulder.  The  plaintiff,  In 
rep^F,  proposed  to  put  the  question  last  quot- 
ed, and  stated  his  purpose  to  contradict  the 
witness  Cranston  by  the  answer,  and  "of- 
fered to  show  that  a  wrought-iron  bolt  had 
been  sent,  and  they  were  full  size  from 
end  to  end."  The  sale  of  the  last  machine 
by  Cranston  to  the  defendant  was  Intro- 
duced in  cross-examination,  and  was  imma- 
terial to  the  issue.  Whether  all  its  bolts 
were  of  steel,  or  some  of  them  were  of  iron, 
was  also  immaterial.  The  plaintiff  was  there- 
fore BO  far  bound  by  the  answers  made  by 
Cranston  in  cross-examination  in  regard  to 
this  matter  that  he  could  not  introduce  tes- 
timony from  other  witnesses  to  show  that 
they  were  false  for  the  purpose  of  contra- 
dicting this  part  of  his  testimony.  Eames 
v.  Whittaker,  123  Mass.  342.  If  it  were  a 
fact  that  either  before  or  after  the  accident 
the  defendant  purchased  another  machine 
which  had  an  iron  bolt  in  the  place  where 
thlB  one  broke,  that  would  not  be  competent 
on  the  main  Issue  to  show  negligence.  Me- 
nard V.  Railroad  Co.,  150  Mass.  386,  23  N.  B. 
214;  Downey  v.  Sawyer,  157  Mass.  41S-421, 
82  N.  E.  654. 
It  Is  contended  that  because  the  witness 


Cranston  testified  in  direct  examination  that 
all  these  machines,  which  were  In  general 
use  all  over  the  country,  had  been  made  at 
his  shop,  and  that  they  were  all  made  with 
bolts  of  steel  like  this  which  broke,  and  that 
he  had  not  made  a  bolt  of  Iron  for  one  of 
these  machines  for  many  years,  and  that  he 
thought  steel  the  best  material  for  such 
bolts,  It  was  competent  to  introduce  the  an- 
swer to  this  question  to  contradict  him  in  the 
substance  of  his  testimony.  To  do  tbis,  the 
plaintiff  called  his  own  brother  (who  had 
already  given  Important  testimony,  in  which 
he  had  been  contradicted  by  other  witnesses, 
and  who  was  a  workman  In  a  paper  mill, 
and  who,  so  far  as  appeared,  had  no  knowl- 
edge of  Iron  except  what  he  had  derived 
from  tending  one  of  these  machines),  and 
asked  him  the  question  which  was  excluded. 
An  expert  had  already  testified  that,  In  his 
opinion,  "it  would  be  impossible  for  any  one 
to  tell  by  mere  inspection,  without  a  test,  the 
difference  between  a  finished  bolt  of  machin- 
ery steel  of  good  quality  and  one  of  wrought 
Iron  which  is  free  from  seams."  The  wit- 
ness was  only  asked  whether  any  wrought- 
Iron  bolt  came  with  the  two  last  machines.' 
The  offer  was  merely  to  show  that  a 
wrought-Iron  bolt  of  full  size  from  end  to 
end  had  been  sent  When  an  Important  case 
has  been  tried  at  great  length,  and  a  verdict 
has  been  rendered,  with  all  presumptions 
and  Indications  In  favor  of  Its  correctness, 
an  excepting  party,  who  asks  to  have  it  set 
aside  on  account  of  alleged  error  in  the  ex- 
clusion of  testimony,  ought  to  be  held  very 
strictly  to  show  that  the  evidence.  If  re- 
ceived, might  properly  have  been  considered 
upon  the  issue.  It  cannot  be  presumed  in 
his  favor  that  the  evidence  would  have  gone 
beyond  the  strict  terms  of  his  offer.  If  the 
plaintiff's  brother  had  testified  that,  among 
the  75  to  100  bolts  In  the  machine  when  it 
came  to  the  defendant's  mill,  there  was  1  of 
wrought  iron,  of  full  size  from  end  to  end, 
could  the  Jury  properly  have  treated  it  as  a 
contradiction  of  the  substance  of  Cranston's 
testimony  in  regard  to  his  method  of  manu- 
facturing these  machines,  of  which  there 
were  100  then  In  use  in  Holyoke,  or  In  re- 
gard to  his  opinion  that  steel  was  the  best 
material  for  such  bolts?  Cranston  testified 
that  he  could  not  have  personal  knowledge 
of  what  went  with  every  machine,  and  that 
there  might  have  been  such  a  bolt  among 
the  others.  There  was  no  offer  to  show  that 
the  new  machine,  as  set  up  and  used,  had  an 
iron  bolt  at  the  point  in  question,  or  that 
Cranston  knew  that  an  Iron  bolt  was  Bent 
with  the  machine.  If  the  testimony  had 
been  received  without  more,  would  not  the 
Jury  have  been  forced  to  believe.  If  they  be- 
lieved the  witness,  that  the  presence  of  on« 
such  bolt  was  from  some  cause  which  had 
no  relation  to  the  general  facts  to  which 
Cranston  testified?  If  the  Judge  had  re- 
ceived it,  we  should  have  been  disinclined, 
upon  the  printed  evidence,  to  hold  its  ad- 
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mission  to  be  an  error  which  would  affect 
the  verdict  On  the  other  hand,  we  thinli  the 
Judge  might  well  rule,  on  the  evidence  be- 
fore him,  tliat  it  had  no  such  relation  to  the 
evidence  relied  on  by  the  defendant  as  to 
entitle  the  plaintiff  to  have  It  consldere4  as 
affecting  the  value  of  Cranston's  testimony. 
We  are  of  opinion  that  the  plaintiff  has  no 
legal  ground  of  objection  to  the  ruling.  Ex- 
ceptions overruled. 


(164  Mass.  551) 

BOSTON  &  A.  R-  CO.  V.  COMMISSIONERS 

OF  HAMPDEN  COUNTY. 

(Supreme  Judicial  Court  of  Massachusetts. 

Hampden.    Nov.  27,  1895J 

RAUiBbAD   Bbidobs  —  Altbratio.v  —  Statutobt 

FbOCEEDINO — SOFFICIBKCt  OF  PbTITIOW. 

jL  A  petition  by  the  mayor  and  aldermen 
under  Pub.  St  c.  112,  §  129,  authorizing  a  peti- 
tion by  them  to  the  county  commissionent  for  the 
alteration  of  a  railroad  bridge  over  a  highway, 
if  necesRary  for  the  security  or  convenience  of 
the  public,  which  states  that  the  public  conven- 
ience requires  that  a  bridge  be  altered  to  avoid 
the  dripping  of  water  on  the  street  below,  is  suf- 
ficient, without  a  definite  specification  of  the  nec- 
essa^  alteration. 

2.  A  decision  of  county  commissioners,  made 
on  petition  of  the  mayor  and  aldermen,  as  au- 
thorized by  Pub.  St  c.  112,  §  129,  for  alteration 
of  a  railroad  bridge  over  a  highway,  requiring 
certain  additions  to  the  upper  surface  of  the 
masonry  to  prevent  the  dripping  of  water  on  the 
street  below,  requires  an  alteration,  within  the 
meaning  of  the  act,  and  not  mere  r^airs,  where 
!t  appears  that  the  bridge  has  remained  exactly 
as  it  was  built,  without  injury  or  dilapidation. 

3.  The  fact  that  a  bridge  n  as  eonsti  ucted  and 
the  burdens  adjusted  in  decrees  in  prior  proceed- 
ings under  Pub.  St  c.  112,  will  not  prevent  its 
alteration  on  petition  by  the  mayor  and  aldermen, 
after  a  showing  of  public  necessity,  as  authorized 
by  Pub.  St  c.  112,  S  128. 

Petition  by  the  Boston  &  Albany  Railroad 
Company  for  certiorari  to  the  county  com- 
missioners of  Hampden  county  to  review 
proceedings  for  the  alteration  of  a  bridge. 
Denied. 

Samuel  Hoar,  for  petitioner.  George  D. 
Robinson,  for  defendants. 

BARKER,  J.  It  is  not  open  to  the  peti- 
tioner to  contend  that  the  case  is  not  prop- 
erly before  us,  for  the  reason  that  It  was 
reserved  by  agreement  of  the  parties  for  our 
determination  upon  the  petition  and  answer. 
The  plan  referred  to  in  the  decision  of  the 
county  commissioners  is  not  necessary  to  a 
clear  understanding  of  the  general  scope  of 
the  work  which  the  decision  prescribes,  or 
of  the  manner  and  limits  within  which  the 
work  sliall  be  done.  It  is  evident  that  no 
change  is  to  be  made  in  the  location  or  the 
grade  either  of  the  railroad  or  of  the  high- 
way, and  none  in  any  portions  of  the  struc- 
ture of  the  bridge,  except  with  reference  to 
the  upper  surfaces  of  the  stone  arch  and 
of  its  abutments,  which  are  required  to  be 
so  treated  that  they  will  be  impervious  to 
water,  and,  in  connection  with  a  new  system 
of  drains,  will  carry  into  the  city  sewer  any 


water  which  may  flow  from, the  surfaces  to 
be  so  treated.  If  the  work  required  by  the 
decision  shall  be  done,  there  will  be  no 
change  in  the  method,  by  which  the  railroad 
traffic  is  conducted  over  the  highway,  and 
none  In  the  use  of  the  highway,  save  that 
if  the  work  serves  its  intended  purpose,  wa> 
ter  will  no  longer  leach  through  the  masonry 
of  the  bridge  and  fall  upon  the  highway,  and 
an  Inconvenience  now  experienced  by  the 
public  will  thus  be  removed. 

The  application  to  the  county  commission- 
ers recited  that  the  mayor  and  aldermen  "are 
of  opinion  that  it  is  necessary  for  the  con- 
venience of  the  public  that  an  alteration 
should  be  made  in  said  bridge,  as  [that  Is  to 
say,  because]  the  same  is  now  constructed  so 
that  water  which  falls  upon  the  same  in 
times  of  storms,  and  which  falls  upon  the 
premises  of  said  railroad  company,  passes 
through  said  bridge  and  falUi  upon  the  street 
below,  to  the  common  nuisance  of  the  pub- 
lic traveling  on  said  street"  The  railroad 
company  concedes  that  under  the  alternative 
wording  of  the  statute,  "If  •  •  •  the  may- 
or  and  aldermen  •  •  •  are  of  the  opinion 
that  It  Is  necessary  for  the  security  or  con- 
venience of  the  public"  (Pub.  St  c.  112,  { 
129),  it  Is  enough  that  the  change  sought 
should  be  necessary  for  the  public  conven- 
ience, without  more,  but  contends  that  the 
county  commissioners  had  no  Jurisdiction, 
because  the  mayor  and  aldermen  did  not  set 
out  the  substance  of  their  opinion  in  the  pe- 
tition, and  did  not  present  any  definite  plan 
for  alterations,  either  In  the  i»etltion  or  at 
the  bearing  before  the  county  commissioners, 
and  that  because  the  plan  embodied  in  the 
decision  originated  with  the  last-named 
board,  the  mayor  and  aldermen  could  not 
have  been  of  the  opinion  when  they  maae 
.their  petition  that  such  changes  should  be 
ordered.  In  other  words,  the  company  con- 
tends that  the  petitioning  officials  must  be 
shown  to  have  so  exercised  their  Judgment 
as  to  have  determined  that  some  particular 
alteration  specified  in  the  petition  is  nec- 
essary, before  the  county  commissioners 
have  Jurisdiction  under  the  statute;  and  it 
would  seem  to  be  a  logical  sequence  of  this 
contention.  If  sound,  that  without  an  amend- 
ment of  the  petition,  no  alteration  could  be 
ordered  In  such  proceedings  unless  it  was  spe- 
cifically adjudged  to  be  necessary  by  the 
officials  who  initiate  them,  and  was  stated  in 
the  t>ctition;  and  the  petitioner  here  so  con- 
tends.  This  contention  Is  unsound.  By  pre- 
ferring their  petition,  the  officials  who  In- 
voke the  action  of  the  connty  commissioners 
show  that  they  are  of  the  opinion  that  some 
alteration  Is  necessary,  and  they  state  the 
existing  circumstances,  with  reference  to  the 
bridge  and  the  way,  which  make  some  altera- 
tion necessary.  This  was.  In  substance,  all 
that  was  contained  In  the  petition  of  the  se- 
lectmen In  Norwood  v.  Railroad  Co..  161 
Mass.  259,  37  N.  E.  199,  where  it  was  held 
that  It  was  not  necessary  that  a  plan  or 
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speclflcatlons  should  accompany  the  peti- 
tion, or  that  the  alterations  prayed  for 
shonld  be  particularly  set  out.  The  reason 
given  In  that  decision  was  that  the  alterations 
necessary  are  to  be  determined  by  the  com- 
missioners and  the  court  We  thinly  the 
statute  requires  only  that  the  officials  who 
apply  for  an  alteration  shall  have  determin- 
ed that  some  alteration,  the  general  nature 
of  which  Is  disclosed  by  the  petition,  is  nec- 
essary, and  that  upon  such  a  petition  as  the 
one  now  under  consideration  the  commission- 
ers have  jurisdiction  to  proceed,  and  to  de- 
termine whether  any  alteration  is  necessary, 
and,  if  so,  what  alteration,  and  to  prescribe 
the  manner  and  limits  within  which  It  shall 
be  made. 

The  railroad  company  also  contends  that 
the  decision  does  not  prescribe  the  malcing 
of  alterations,  bnt  of  mere  repairs,  and  that 
the  statute  does  not  apply  to  such  a  case  as 
the  present  In  the  opinion  of  a  majority  of 
the  court,  this  contention  is  unsound.  It  la 
conceded  that  the  bridge  has  been  construct- 
ed in  accordance  with  decrees  passed  In 
prior  proceedings  under  the  same  statute, 
and  tliat  it  remains  exactly  as  It  was  built 
—without  injury,  dilapidation,  or  loss.  Tne 
things  which  the  present  decision  requA-es 
to  be  done  are  additions  to  the  upper  sur- 
face of  the  masonry,  and  other  changes  and 
new  structures,  designed  to  divert  the  water 
which  otherwise  would  come  upon  the  ma- 
sonry, and  to  carry  that  water  into  the  sew- 
ers. They  are  not  acts  of  restoration  or  re- 
pairs, but  alterations  designed  to  obviate  a 
nuisance  which  had  no  existence  until  after 
the  former  decrees  had  been  carried  into  ef- 
fect There  is  no  contention  that  the  exist- 
ing nuisance  was  foreseen  by  any  of  the  par- 
ties concerned  In  the  former  proceedings,  or 
by  the  public  authorities  under  whose  or- 
ders the  bridge  was  built  and  left  in  its 
present  condition,  and  this  consideration 
makes  It  Impossible  to  treat  the  present  pro- 
ceeding as  an  attempt  on  the  part  of  the 
city  to  escape  from  any  burden  imposed  up- 
on it  by  the  former  decrees  with  reference 
to  the  crossing. 

We  think  that,  the  alterations  come  within 
the  purview  of  the  statute,  although  the 
bridge  Is  one  built  in  compliance  with  a  de- 
cree passed  in  prior  proceedings  under  the 
same  statute,  and  in  which  an  apportionment 
of  the  burdens  of  the  crossing  as  now  ex- 
isting was  made.  Both  the  railroad  and  the 
highway  were  bnilt  and  are  maintained  for 
the  convenience  of  the  public,  and  the  state 
retains  Its  control  In  order  that  the  public 
convenience  may  be  at  all  times  served  by 
each.  The  necessity  of  an  alteration  for  the 
security  or  convenience  of  the  public  at  the 
time  when  the  Ijuestlon  Is  to  be  determined 
to  the  test  to  be  applied.  If  such  a  necessity 
exists,  the  alterations  may  be  ordered, 
whether  there  have  been  former  proceedings 
nnder  the  statute  or  not;  and  by  the  stat- 
ute the  expense  of  such  alterations,  and  the 


burdens  which  may  be  Imposed  upon  tb«- 
parties  concerned,  are  to  be  dealt  with  In  the 
proceedings  In  which  the  alterations  are  or> 
dered.  The  fact  that  the  expenses  and  bur- 
dens of  the  structures  to  be  altered  have 
been  apportioned  in  former  proceedings  will 
no'  doubt  have  such  consideration  as  it  may 
deserve,  In  deciding  how  the  expenses  and 
burdens  of  the  alterations  to  be  now  made 
shall  be  borne,  and  such  expenses  and  bur-, 
dens  may,  by  the  proper  authorities,  be  im- 
posed wholly  upon  one  party,  or  be  appoi^ 
tloned.   Petition  for  certiorari  denied. 


aM  Uass.  EM) 

SMITH  V.  BROWN. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex,     Nov.  27,   1895.) 

C!oiiTaikCT  IN  Restbaint  or  Tbadb— ImuKOTioH 

— DaMAOBS — EVIDENCB — PBXALTT. 

1.  A  covenant  by  a  seller  of  an  apothecary 
■hop  not  to  engaee  in  the  drug  business  within  a 
certain  distance  thereof  is  not  Invalid  because  not 
limited  as  to  time. 

2.  The  refusal  to  enjoin  defendant's  conduct- 
ing a  drug  business  in  violation  of  bis  covenant 
on  Belling  an  apothecary  shop  to  plaintiff  will 
not  be  disturbed,  there  being  evidence  that  de- 
fendant signed  the  contract  without  reading  it, 
to  plaintiff's  knowledge,  and  that  plaintiff 
though  knowing  that  defendant  was  proposing  to 
engage  in  the  bnsiness,  gave  no  notice  to  him  to 
desist  till  he  had  spent  a  large  amount  in  fitting 
up  his  place. 

3.  Substantial  damages  from  defendant's  en- 
gaging in  a  small  community  in  competition  with 
plaintiff,  in  contravention  of  hia  covenant  on  sell- 
ing his  business  to  plaintiff,  may  be  found  with- 
out evidence  specifically  directed  to  what  the  dam- 
ages would  be. 

4.  The  contract  by  which  defendant  on  sell- 
ing to  plaintiff  bis  business,  covenanted,  "nnder  a 
penalty"  of  a  certain  amount  not  to  engage  in 
competition  with  him,  having  been  drawn  by 
plaintiff's  attorney,  and  signed  by  defendant  with- 
out reading,  will  be  held  to  jjrovide  a  penalty, 
and  not  liquidated  damages,  in  the  absence  ox 
strong  evidence  to  show  a  contrary  intention. 

Appeal  from  superior  court,  Essex  county. 

Suit  by  Ebln  R.  Smith  against  Edward  F. 
Brown.  From  a  decree  both  parties  appeaL 
Affirmed. 

H.  P.  Monlton  and  F.  V.  Wright,  for  plain- 
tiff. Warren  &  Brandels  and  Ezra  B.  Thay- 
er, for  defendant 

HOLMES,  J.  This  Is  a  bill  brought  pray- 
ing for  an  Injunction  and  for  damages  on 
the  following  contract: 

"For  value  received  of  Ebln  R.  Smith, 
of  East  Cambridge,  in  the  county  of  Middle- 
sex, the  receipt  of  which  is  hereby  acknowl- 
edged, and  for  the  further  consideration  of 
said  Smith  taking  from  me  my  lease  of  an 
apothecary  shop  in  Ipswich,  In  the  county  of 
Essex,— my  promise  herein  being  the  chief 
inducement  leading  him  to  take  said  lease 
and  to  purchase  the  property  therein  and  In 
said  shop,  and  the  good  will  of  the  business, 
—I  hereby  agree  with  said  Smith  and  his  as- 
signs and  legal  representatives,  under  a  pen- 
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alty  of  one  thousand  dollan  (to  be  forfeited 
and  paid  said  Smitb  or  bis  legal  representa- 
tives in  the  event  of  my  committing  any 
breach  of  this  agreement),  not  to  engage,  di- 
rectly or  indirectly,  or  become  in  any  manner 
interested,  In  the  drug  business  within  at 
least  two  miles  of  said  apothecary  shop 
whose  lease  said  Smitb  takes  from  me,  with- 
out first  obtaining  the  written  consent  of  said 
Smith  thereto.  Witness  my  hand  and  seal 
on  this  fifth  day  of  May,  A.  D.  1884.  Edw. 
F.  Brown." 

The  decree  assessed  substantial  damages, 
and  by  implication  refused  an  injunction. 
Both  parties  appeal. 

In  the  first  place,  the  defendant  says  that 
the  contract  is  an  unlawful  restraint  of  trade, 
because  it  Is  not  limited  to  the  time  of  the 
plaintiff 'a  continuing  in  the  business  or  other- 
wise. But  the  covenant  may  be  presumed  to 
have  added  to  the  value  of  the  good  will  of 
the  plaintlfTs  business  more  than  it  would 
have  done  If  limited.  It  goes  no  further 
than  other  contracts  which  have  been  en- 
forced by  the  court,  and  we  shall  not  be  in- 
genious in  discovering  new  grounds  for  hold- 
ing it  void.  Ropes  y.  Upton,  125  Mass.  258; 
Hitchcock  T.  Coker,  6  AdoL  &  E.  438,  454, 
466. 

If  the  contract  Is  valid,  the  plaintiff  says 
that  be  is  entitled  to  an  injunction  enforcing 
it;  or,  if  not,  then  he  has  a  right  to  the 
whole  sum  mentioned  in  the  contract,  which 
he  says  is  to  be  regarded  as  liquidated  dam- 
ages. The  defendant,  on  the  other  hand,  ar- 
gues that,  in  the  absence  of  evidence  direct- 
ed to  the  point,  the  plaintiff  can  recover  only 
nominal  damages.  We  cannot  say  that  there 
was  no  evidence  of  laches  sufficient  to  war- 
rant the  Judge  who  saw  and  heard  the  wit- 
nesses in  refusing  an  injunction.  The  plain- 
tiff admitted  that  he  knew  that  a  store  was 
being  prepared,  which  be  had  every  reason  to 
believe  would  be  an  apothecary's  shop;  that 
he  had  been  told  that  the  defendant  and  Rob- 
arts  were  going  to  start  a  store,  and  that 
there  was  a  good  deal  of  talk  about  it.  It  is 
plain  that  he  understood  from  the  talk  that 
Brown  and  Roberts  were  going  to  start  an 
apothecary  shop  at  the  place  In  question. 
This  was  some  months  before  he  took  any 
steps.  He  gave  no  notice  until  the  bill  was 
filed  In  the  latter  part  of  February,  1805.  In 
the  meantime  the  defoidant  and  Roberts 
spent  a  considerable  sum— probably  more  than 
that  mentioned  in  the  contract— in  fitting 
up  the  place.  They  have  put  between  $2,- 
500  and  $3,000  into  the  business.  Further- 
more, there  was  evidence  that  the  defendant 
signed  the  contract  without  reading  It,  or  pay- 
ing any  attention  to  it,  and  that  the  plain- 
tiff was  aware  of  the  fact,  and  therefore  was 
aware  that  there  were  special  reasons  for  no- 
tifying the  defendant  if  the  latter  was  openly 
proceeding,  with  seeming  innocence,  to  do 
what  his  agreement  forbade.     It  is  not  neces- 


sary to  go  further  on  this  branch  of  the  case, 
or  to  consider  whether,  if  this  evidence  were 
submitted  to  us  in  print  without  a  finding, 
we  should  give  the  plaintiff  an  injunction  in- 
stead of  damages.  See  Ropes  y.  Upton,  125 
Mass.  258,  262. 

With  reference  to  the  defendant's  conten- 
tion as  to  damages,  we  have  no  doubt  that 
the  Judge  who  tried  the  case  was  warranted 
In  finding  substantial  damages  from  the  de- 
fendant's competition  in  a  small  place,  with- 
out evidence  specifically  directed  to  what  the 
damage  would  be,  Just  as  in  the  case  of  words 
affecting  a  trader  In  the  way  of  his  trade. 
See  Tripp  v.  Thomas,  3  Bam.  &  G.  427;  Da- 
vis V.  Shepstone,  11  App.  Ca&  187,  191. 

The  damages,  being  for  breach  of  an  entire 
contract,  of  course  must  be  assessed  once  for 
all,  and  necessarily  are  largely  a  matter  of 
estimate.  See  Drummond  v.  Crane,  159 
Mass.  577,  581,  35  N.  E.  90.  The  plalntirs 
position  raises  more  difficulty.  We  assume 
in  favor  of  the  plaintiff  that  the  woi-ds  "un- 
der a  penalty"  are  not  conclusive  against  the 
sum  named  being  regarded  as  liquidated  dam- 
ages. Lynde  v.  Thompson,  2  Allen,  456,  459; 
Ropes  T.  Upton,  125  Mass.  258,  262;  Salnter 
V.  Ferguson,  7  C.  B.  716;  Sparrow  v.  Paris, 
7  Hurl.  &  N.  594.  We  agree  that  the  event 
secured  Is  one,  in  a  certain  sense,  and  we 
do  not  need  to  controvert  what  sometimes 
has  been  said,— that  in  this  class  of  cases  the 
courts  Incline  to  treat  the  sum  named  aa 
liquidated  damages.  Ropes  v.  Upton,  125 
Mass.  258,  260;  1  Sedgw.  Dam.  (8th  Ed.) 
i  418.  On  the  other  hand,  the  breach  might 
vary  In  gravity  very  much  according  to  the 
degree  of  the  defendant's  share  In  helping 
competition.  The  Judge  may  have  found  that 
the  words  used  were  selected  by  the  plain- 
tiff's lawyer;  that  the  contract  was  signed 
by  the  defendant  without  reading  it,  and 
without  advice  from  any  lawyer  employed  by 
the  latter,  on  the  faith  of  assurances  given 
in  the  plaintiffs  presence;  and  that  the  de- 
fendant was  entitled  to  the  most  favorable 
construction  in  case  of  any  ambiguity  or 
doubt.  We  cannot  say  that  no  view  of  the 
circumstances  would  warrant  the  Judge  in 
regarding  this  as  being  a  "penalty,"  as  it  is 
called  in  the  contract.  Even  if  the  use  of 
that  word  is  not  conclusive.  It  has  been  de- 
clared by  this  court  and  by  others  that  veiy 
strong  evidence  would  be  required  to  author- 
ize them  to  soy  that  the  parties'  own  words 
do  not  express  their  intention  In  this  respect 
The  intention  to  liquidate  damages  may  not 
prevail  in  all  cases,  but,  if  the  intent  ex- 
pressed is  to  impose  a  penalty,  the  court  can- 
not give  the  words  a  larger  scope.  Higgin- 
son  v.  Weld,  14  Gray,  165,  173;  Tayloe  v. 
Sandiford,  7  Wheat.  13,  17;  Smith  v.  Waln- 
wright,  24  Vt  97,  102,  104;  Smith  v.  Dicken- 
son, 3  Bos.  &  P.  630,  632;  Astiey  T.  Weldon, 
2  Bos.  &  P.  346,  350. 

Decree  affirmed. 
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NOTES  et  al.  t.  INSTITUTTONI  FOR  SAV- 
INGS  IN   NEWBURXPORT. 
(Supreme  Jadicial  Court  of  Massachnsetts. 
Essex.    Not.  27,  18U5.) 
Bavinos  Deposit — Title. 
Where  plaintiff's  testatrix  deposited  mon- 
eys in  a  savings  bank,  and  the  deposit  book  was 
beaded  with  the  names  of  said  testatrix  and 
an  intervening  claimant,  "payable  to  either  or 
anrvivor,"  but  it  did  not  appear  that  the  claim- 
ant ever  had  possession  of  said  book,  or  knew 
of  the  deposit  until  after  the  death  of  said  testa- 
trix, she  is  not  entitled  to  recover  the  same. 

Report  from  supreme  judicial  court,  Besex 
county;   John  Lathrop,  Judge. 

Action  by  Noyes  and  others  against  the 
Institution  for  Savings  In  Newburyport  to 
recover  certain  funds  on  deposit,  which  were 
also  claimed  by  Mary  L.  Hewitt  Finding 
for  plaintiffs.   Judgment  on  finding. 

Amos  Noyes,  for  plaintiffs. '  H.  P.  Moul- 
ton,  for  claimant.  C.  C.  Dame,  for  defend- 
ant.  Institution  for  Savings. 

KNOWLTON,  J,  The  plaintiffs'  testatrix, 
Annie  M.  Pike,  deposited  in  the  defendant's 
savings  bank  the  money  for  wblcb  this  suit 
is  brought,  and  kept  in  her  possession  dur- 
ing her  life  the  deposit  book,  which  was 
found  by  the  plaintiffs  among  her  effects 
after  her  death.  The  account  in  the  book 
was  headed,  "Annie  M.  Pike  and  Mary  L. 
Hewitt,  Newburyport,  payable  to  either  or 
survivor."  It  appears  that  the  book  was 
never  In  the  possession  of  the  claimant,  and 
that  she  bad  no  knowledge  of  the  deposit 
until  after  the  death  of  the  testatrix.  Up- 
on these  facts,  it  was  rightly  held  that  the 
deposit  remains  the  property  of  the  original 
depositor,  and  that  the  plaintiffs  are  enti- 
tled to  recover.  This  Is  settled  by  a  series 
of  decisions  In  this  commonwealth,  as  well 
as  elsewhere.  Ide  v.  Pierce,  134  Mass.  2C1; 
Brabrook  v.  Bank,  101  Mass.  228;  Parkman 
V.  Bank,  151  Mass.  218,  24  N.  E.  43;  Nutt 
T.  Morse.  142  Mass.  1,  6  N.  E.  763;  Sher- 
man V.  Bank,  138  Mass.  582;  Booth  v.  Bank, 
162  Mass.  457,  38  N.  E.  1120.  Judgment  on 
the  finding. 

(IM  Mass.  &72) 

CONATY  V.  NEW  TORK,  N.  H.  &  H.  R.  CO. 

(Sapreme  Judicial  Court  of  Massachnsetts. 

Bristol.    Nov.  27,  1805.) 

tiAMT  OP  THE  Road— Railroad  Comfaxibs— Acoi- 

DENT  AT  CKOSSIKG— COSTRIBDTOBT 

Neouobnce. 

1.  rebe  law  of  the  road  (Pub.  St  e.  83,  tS  1. 

2),  reqairing  travelers  in  vebiclcs,  on  meeting, 
to  turn  to  the  right  of  the  middle  of  the 
traveled  part  of  the  road,  does  not  apply  in  an 
action  for  injuries  received  in  a  collision  of  a 
vehicle  with  a  locomotive'  at  a  highway  crossing. 

2.  Plaintiff  stopped  on  reaching  defendant's 
tracks  at  a  crossing,  and  waited  for  the  keeper 
to  raise  the  gate.  There  were  several  parallel 
tracks,  and  on  those  nearest  to  plaintiff  were 
cars,  obstructing  the  view  of  other  tracks.  Aft- 
er several  trains  passed,  the  keeper  raised  the 
gates,   and    another   vehicle   crossed    ahead    of 


glaintiff,  and  plaintiff,  while  crossing,  after  hav- 
ig  looked  south  along  the  tracks,  was  struck  by 
an  engine  coming  from  the  north.  Held,  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence. 

Exceptions  from  superior  court  Bristol 
county;  John  W.  Hammond,  Judge. 

Action  by  Conaty  against  tho  New  York, 
New  Haven  &  Hartford  Railroad  Company 
for  Injuries  received  at  a  crossing.  Judg- 
ment for  plaintiff,  and  defendant  excepts. 
Elxceptlons  overruled. 

Murray  &  Lyons,  for  plaintiff.  Bennett  & 
Hall,  for  defendant 

BARKER,  J.  At  the  crossing  then  were 
four  parallel  railroad  tracks,  and  on  the  one 
nearest  the  plaintiff  several  high  cars  were 
standing  on  the  north  or  left-hand  side  of  the 
street  obstructing  the  view  of  the  other 
tracks  In  that  direction.  The  plaintiff  found 
the  gates  down  when  he  reached  the  cross- 
ing, and  waited  about  three  minutes,  sitting 
on  his  cart  10  or  12  feet  from  the  gates,  on 
the  northerly  half  or  left-hand  side  of  the 
street  While  he  was  waiting,  he  saw  two 
or  three  trains  pass  In  each  direction.  After 
these  trains  had  passed,  the  gate  tender  rais- 
ed the  gates  one-half  or  three-quarters  of  the 
way  up,  and  the  plaintiff  then  started  to 
cross,  looking  down  the  railroad,  south,  as 
soon  as  he  reached  the  most  westerly  track, 
and  then  turning  his  head  to  look  north, 
when  he  was  immediately  struck  by  an  en- 
gine coming  from  the  north,  and  which,  when 
he  started,  was  hidden  from  him  by  the  cars 
standing  cm  the  westerly  track. 

The  plaintiff's  position  with  reference  to 
the  center  line  of  the  street  Is  immaterial,  as 
the  law  of  the  road  applies  only  to  perstNis 
meeting  or  passing  with  vehicles.  Pub.  St. 
c.  93,  S§  1,  2.1  A  person  who  is  about  to  cross 
a  railroad  is  not  under  all  circumstances 
obliged  to  stop  to  look  and  listen.  Clark  v. 
.Railroad  Co.  (Mass.)  41  N.  B.  606.  Acts  of  a 
gateman  or  signalman  which  tend  to  mislead 
a  traveler  into  the  belief  that  he  may  cross 
with  safety,  and  invitations,  express  or  Im- 
plied, are  to  be  taken  into  account  In  deter- 
mining whether  an  attempt  to  cross  is  negli- 
gent Warren  v.  Railroad  Co.,  8  Allen,  227, 
231;  Sweeny  v.  Railroad  Co.,  10  Allen,  368, 
877;  Bayley  v.  Railroad  Co.,  125  Mass.  62; 
Johanson  v.  Railroad  Co.,  153  Mass.  57,  26  N. 
E.  426;  Merrigan  v.  Railroad  Co.,  154  Mass. 
189,  28  N:  E.  140;  LIvermore  v.  Railroad  Co., 
103  Mass.  132,  39  N.  E.  780;  aark  v.  Railroad 
Co.,  nbl  supra.  The  plaintiff  bad  waited  for 
several  minutes  In  front  of  the  closed  gates, 
while  several  trains  passed  In  each  direction, 
and  the  jury  might  well  find  that  he  had  a 
right  to  consider  the  raising  of  the  gates  as 
an  indication  that  the  crossing  was  free. 
When  he  started  to  cross,  he  did  not  omit  to 
look  for  approaching  trains.     Another  team 

1  The  statute  requires  persons  traveling  In 
vehicles,  on  meeting,  to  turn  to  the  right  of 
the  middle  of  the  traveled  part  of  the  road. 
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eroosed  fn  safety  after  tbe  gates  began  to 
rise,  and  before  the  plaintiff  was  struck.  It 
cannot  be  said  as  matter  of  law  tbat  the  at- 
tempt to  cross  the  tracks  under  such  drcnm- 
stances  was  negligent  Exceptions  overrol- 
ed. 


(IM  Mua.  S16) 

WHITD  et  al. 


SOLOMON. 


(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Not.  20.  1865.) 

Sals — Actioh  tob  Pbice — Damages— Dsr- 
ogiTioN— Proof  o»  Bionatuks. 

1.  Defendant  ordered  an  article  of  plain- 
tUT,  recltintr,  "In  consideration  of  its  deUTery 
for  me  *  *  *  at  the  express  office  specified 
below,  I  promise  to  pay"  $35.  $10  on  delivery  at 
the  express  office,  balance  in  monthly  install- 
ments; it  being  agreed  that  on  default  plain- 
tifC  migjit  take  the  article,  any  payments  to  be 
for  use  of  the  article.  Held,  that  the  article 
having  been  delivered  to  the  express  com- 
pany, defendant  having  refused  to  accept  it,  it 
being  thereafter  left  at  plaintitTs  place  of 
business  by  the  comi>any,  pursuant  to  one  of 
its  rules,  without  plaintitTs  assent,  and  it  be- 
ing thereafter  held  subject  to  defendant's  order, 
plaintifF  could  sue  for  the  price,  and  was  not 
limited  to  suing  for  damages  for  breach  of  the 
contract.  Field,  O.  J.,  and  Alien  and  Morton, 
JJ.,  dissenting. 

2.  A  deposition  will  not  be  excluded  be- 
cause deponent  refused  to  answer  an  immateri- 
al cross  interrogatory. 

S.  Defendant's  siKuature  to  a  contract  sned 
on  is  sufficiently  established  where  he  answered: 
"The  signature  resembles  mine.  I  wish  to  have 
the  contract  identified  before  answering  fur- 
ther,"—«nd  there  was  no  later  denial. 

Bzcq>tlon8  from  superior  court,  Suffolk 
county;  Henry  N.  Sheldon,  Judge. 

Action  by  J.  T.  White  &  Co.  against  James 
M.  Solomon.  Judgment  for  plaintifb.  De- 
fendant excepts.    Exceptions  overruled. 

George  H.  Ryther,  fbr  plaintiffs.  James  B. 
Kelley,  for  defendant 

HOLMES.  J.  This  is  an  action  upon  the  fol- 
lowing contract: 

"White's  Physiological  Manikin. 

"Place  and  date:  75  Court  Street  Boston, 
Mass.,  June  7,  1880. 

"Messrs.  J.  T.  White  &  Ca,  Publishers,  New 
York — Oentlemen:  Please  deliver,  according 
to  shipping  directions  given  below,  one  White's 
Physiological  Manikin,  Medical  Bidltion,  price 
135.00.  In  consideration  of  Its  delivery  for 
me,  freight  prepaid,  at  tbe  express  office  speci- 
fied below,  I  promise  to  pay  the  sum  of  $35.00, 
as  follows:  $10.00  upon  delivery  at  tbe  ex- 
press office,  and  the  balance  In  monthly  pay- 
ments of  $5.00,  each  payable  on  the  first  of 
each  and  every  month  thereafter,  until  tbe 
Whole  amount  is  paid,  for  which  the  publishers 
are  authorized  to  draw  when  due. 

"It  is  expressly  hereby  agreed  that.  In  case 
Of  the  failure  to  pay  any  one  of  the  said  in- 
stallments after  maturity  thereof,  all  of  said 
Installments  remaining  unpaid  shall  imme- 
diately become  due  and  payable,  and  the  said 
James  T.  White  &  Cv.  may  take,  or  cause  to 


be  taken,  the  said  manikin  fMm  tbe  posses* 
slon  of  the  said  subscriber  or  their  tepresenta- 
tlves,  to  whom  he  may  have  delivered  the 
same,  without  recourse  against  said  James  T. 
White  Sc  Co.  for  any  m-tney  paid  on  account 
therec^;  It  being  expressly  agreed  that  the 
money  paid  on  account  shall  be  for  the  use  and 
wear  of  said  manikin. 

"Shipping  directions  (to  be  filled  out  by  the 
agent): 

"To  whom  sent,  J.  M.  Solomon,  75  Court 
Street 

"Town,  Boston.    County  of  Suffolk. 

"State,  Massachusetts. 

"James  M.  Solomon,  75  Court  Street. 
"Agait,  W.  F.  Byrd." 

Then  was  evidence,  and  we  must  assume 
the  judge  who  tried  the  case  to  have  found, 
that  the  manikin  was  delivered,  as  agreed,  to 
the  express  company,  fright  prepaid;  that  the 
defendant  refused  to  receive  it;  that  In  con- 
sequence, the  express  company,  after  a  time, 
left  the  manikin  at  the  plaintiffs'  place  of 
business,  in  pursuance  of  a  rule  of  the  compa- 
ny, and  without  the  plaintiffs'  assent;  and 
that  it  Is  held  subject  to  the  defendant's  order. 
There  had  been  no  repudiation  of  the  contract 
by  the  defendant  before  the  dellvety  of  the 
manikin  at  the  express  office. 

The  main  question' Is  whether  the  judge  who 
tried  the  case  ought  to  have  ruled  that  "tbe 
plaintiff  Is  not  entitled  to  recover  the  price 
of  the  article  In  question,  but  must  offer  evi- 
dence to  the  court  upon  the  question  of  dam- 
ages for  the  alleged  breach  of  said  contract" 
A  majority  of  the  court  Is  of  opinion  that  this 
ruling  properly  was  refused.  We  assume  in 
favor  of  the  defendant  but  without  deciding, 
that  the  title  to  tbe  manikin  did  not  pass  by 
delivery  at  the  express  office;  but  that  as- 
sumption does  not  dispose  of  the  case.  In  an 
ordinary  contract  of  sale,  the  payment  and  the 
transfer  of  the  goods  are  to  be  concurrent 
acts;  and  If  the  buyer  refuses  to  accept  the 
goods,  even  wrongfully,  he  cannot  be  sued  for 
the  price,  because  the  event  on  which  he  un- 
dertook to  pay  tbe  price  has  not  happened; 
and,  although  the  fact  that  It  has  not  happen- 
ed Is  due  to  his 'Own  wrong,  Btlll  he  has  not 
promised  to  pay  the  price  In  the  present  sit- 
uation, but  must  be  sued  for  bis  breach  of  con- 
tract In  preventing  the  event  on  which  the 
price  would  be  due  from  coming  to  pnps.  The 
damages  for  such  a  breach  necessarily  would 
be  diminished  by  the  fact  that  the  vendor  stlU 
had  the  title  to  the  goods.  But  in  the  case  at 
bar  the  buyer  has  said  in  terms  that  although 
the  title  does  not  pass  by  the  delivery  to  the 
express  company,  If  It  does  not  delivery  shall 
be  tbe  whole  conslderatlcn  for  an  Immediate 
debt  (partly  solvendum  In  future),  of  the  whole 
value  of  the  manikin,  and  that  the  passing  of 
the  title  shall  come  as  a  futiu'e  advantage  to 
him  when  he  has  paid  the  whole.  The  words 
"in  consideration  of  delivery"  are  not  acci- 
dental or  Insignificant  The  contract  Is  care- 
fully drawn,  so  far  as  to  make  clear  that  the 
vendors  Intend  to  reserve  unusual  advantages 
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and  to  Impose  unusual  burdens.  We  are  not 
to  construe  equities  Into  the  contract,  but  to 
carry  it  out  as  tlie  parties  were  content  to 
make  It  If  a  man  Is  -willing  to  contract  tbat 
be  shall  be  liable  for  the  whole  value  of  a 
cbattel  before  the  title  passes,  there  la  nothing 
to  prevent  hla  doing  so,  and  thereby  binding 
himself  to  pay  the  whole  sum.  See  the  ob- 
servations of  Blackburn,  J.,  in  Martlneau  r. 
Kitcbing,  L.  R.  7  Q.  B.  43G,  455.  BenJ.  Sales 
(4th  Ed.)  718,  717.  When,  as  here,  by  the 
terms  of  the  contract,  everr  condition  has 
been  compiled  with  which  entitles  the  vendors 
to  the  whole  sum,  and,  U  the  vendors  after- 
wards hare  not  either  broken  the  contract  or 
done  any  act  diminishing  the  rights  given  them 
In  express  words,  the  buyer  cannot,  by  an  act 
of  his  own  repudiating  the  title,  gain  a  right 
of  recoupment,  or  otherwise  diminish  hia  ob- 
ligation to  pay  the  whole  sum  which  be  has 
promised.  See  Smith  v.  Bergengren,  163  Mass. 
"^36,  238,  26  N.  £.  690. 

If  the  first  payment  of  $10  upon  delivery 
were  to  be  made  uiwn  delivery  to  the  buyer, 
it  well  may  be  that,  U  the  buyer  refused  to 
accept  the  manlldn  or  to  pay  the  $10,  the  sell- 
ers' only  remedy  would  be  for  a  breach,  and 
tbat  they  could  not  leave  the  manikin  at  bis 
house,  and  waive  the  payment  against  bis 
will,  wltb  the  result  of  making  the  whole  sum 
due  But  here  the  delivery  is  to  be  to  an  ex- 
press company,  and  the  provision  for  payment 
of  $10  "uixin  delivery  at  the  express  office" 
must  mean  after  the  delivery;  so  tbat  the  de- 
livery is  the  first  act,  and  by  itself,  without 
Dunre^  fixes  the  rights  of  the  vendors  to  the 
price,  Just  as  the  transfer  of  the  stock  did 
In  Thompson  v.  Alger,  12  Mete.  (Mass.)  428, 
444.  Our  decision  Is  in  accord  wltb  the  follow- 
ing cases  (we  know  of  no  decisions  to  the  con- 
trary): Safe  Co.  V.  Emanuel,  21  Abb.  N.  a 
181;  Brewer  v.  Ford,  64  Hun^  116,  120,  7  N. 
T.  Supp,  244;  Id.,  126  N.  Y.  643,  27  N.  B. 
852;  Carnaban  v.  Hughes,  106  Ind.  226,  0  N. 
B.  79.  See,  further,  Burnley  v.  Tufts,  66  Miss. 
48,  6  South.  627;  Tufts  v.  Griffin,  107  N.  a 
47,  12  S.  E.  68.  But  compare  Tufts  T.  Grew- 
er,  83  Me.  407,  22  Atl.  382;  Swallow  t.  Em- 
ery, 111  Mass.  355,  367. 

Two  remaining  exceptions  may  be  dlsi)08ed 
of  In  a  few  words.  It  Is  objected  that  a  depo- 
sition of  one  of  the  plaintiffs  was  not  admissi- 
ble, because  be  refused  to  answer  a  cross  in- 
terrogatory. The  cross  interrogatory  was 
whether  ch:  not  one  Byrd  bad  made  other  sales 
fban  the  contract  in  suit  for  the  plalntifCs. 
It  does  not  appear  to  have  been  material. 
Therefore  the  dejrasltion  projperly  was  admit- 
ted. We  need  not  consider  whether,  if  the 
question  bad  been  material,  the  deposition 
'  onght  to  have  been  excluded,  unless  before 
tbe  trial  the  defect  bad  been  brought  to  the 
Attention  of  the  court,-that  it  might  pass  such 
order  on  the  subject  as  should  aeem  piox)er. 

It  was  objected  tbat  there  was  no  evidence 
of  the  defendant's  signature.  But  the  defend- 
ant's answer:  "The  signature  resembles  mine. 
I  wlsb  to  have  the  contract  identified  before 


answering  further,"— coupled  with  the  absence 
of  any  later  denial,  was  enough. 
Exceptions  overruled. 

FIELD,  O.  J.  (dissenting).  It  is  not  easy, 
perhaps,  to  reconcile  all  our  decisions  upon 
the  measure  of  damages  in  actions  for  goods 
bargained  and  sold  or  tat  goods  sold  and 
delivered;  but  the  general  rule  is,  I  think, 
tbat  where  the  title  passes  to  the  vendee  by 
the  contract,  and  the  contract  has  been  exe- 
cuted by  a  delivery,  or  by  what  is  equiva- 
lent to  a  delivery,  the  vendee  Is  liable  to  the 
vendor  for  the  price;  but  where  the  title 
does  not  pass  to  the  vendee  by  the  contract, 
and  be  declines  to  receive  and  accept  the 
goods  sold,  the  damages  are  the  .injury 
suffered  from  the  breach,  which  usually  is 
the  difference  between  the  price  agreed  upon 
and  the  market  value  of  the  goods  at  the  time 
and  place  of  delivery.  Oolllns  t.  Delaporte, 
116-  Mass.  168;  Whitney  v.  Thacber,  117 
Mass.  523;  Schramm  v.  Refining  Co.,  146 
Mass.  211,  16  N.  B.  571;  Tofts  v.  Bennett, 
163  Mass.  388,  40  N.  B.  172;  Laird  v.  Pirn, 
7  Mees.  &  W.  474-478.  This  question,  in  a 
contract  for  the  sale  of  stock  in  a  corpora- 
tion, was  considered  in  Thompson  v.  Alger, 
12  Mete.  (Mass.)  428,  443.  In  that  case  the 
court  held  tbat  the  plaintiff  was  entitled  to 
recover  as  damages  the  price  agreed  to  be 
paid,  and  say:  "The  argument  against  such 
recovery  is  that  this  stock  was  never  ac- 
cepted by  the  defendant;  that  this,  at  most, 
was  a  mere  contract  to  purchase;  and  tbat 
the  defendant,  having  repudiated  it,  is  only 
liable  to  pay  the  difference  beHreen  the 
agreed  price  and  the  market  value  of  the 
stock  on  the  day  of  the  delivery.  Such 
would  be  the  general  rule  as  to  contracts 
for  the  sale  of  personal  property;  and  such 
rule  would  do  entire  Justice  to  the  vendor. 
He  would  retain  the  property  as  fully  In  his 
hands  as  before,  and  a  payment  of  the  dif- 
ference between  the  market  price  and  tbat 
stipulated  would  fully  indemnify  him.  Such 
would  have  been  the  rule  in  this  case  if 
nothing  bad  heen  done  to  change  the  relation 
of  the  parties.  If,  for  instance,  the  defend- 
ant had  repudiated  the  contract  before  any 
transfer  of  stock  to  him  had  been  made  on 
the  boolu  of  the  corporation.  It  might  prop- 
erly have  applied  here.  But  this  Is  a  case 
of  somewhat  peculiar  character  in  this  re- 
spect. The  contract  of  the  vendor  to  sell  to 
the  defendant  180  shares  of  railroad  stock 
required  a  previous  transfer  of  the  shares  on 
the  books  of  tbe  corporation.  This,  from 
the  very  nature  of  tbe  case,  was  a  previous 
act;  and,  when  done,  It  passed  tbe  property 
on  tbe  books  of  tbe  company  to  the  defend- 
ant This  was  done  by  tbe  vendor  as  early 
as  October  14,  1841,  in  respect  to  all  tbe 
shares  stipulated  to  be  sold.  At  this  tlm« 
tbe  defendant  had  not  repudiated  tbe  con- 
tract *  *  *  In  this  state  of  the  case,  as 
It  seems  to  us,  the  true  rule  of  damages  i» 
the   contract   price.    Tbe   stock   has   been 
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transferred  to  Alger  on  the  books  of  the  cor- 
poration, and  the  vendor,  having  done  this, 
In  the  proper  execution  of  the  contract,  and 
before  it  was  repudiated  by  the  defendant, 
may  well  insist  upon  this  rule  as  the  meas- 
ure of  damages."  This  rule  of  damages  has 
been  applied  In  this  commonwealth  to  con- 
tracts for  the  sale  of  stock  In  corporations 
where  the  vendor  has  before  trial  duly  ten- 
dered the  stock,  or  offered  to  transfer  It,  and 
has  renewed  the  tender  or  offer  in  court  at 
the  trial.  Thorndike  v.  Locke,  9S  Mass.  340; 
Pearson  v.  Mason,  120  Mass.  53.  See  Nich- 
ols V.  Morse,  100  Mass.  523;  Frazier  y.  Sim- 
mons, 130  Mass.  531,  2  N.  E.  112. 

If  the  contract  In  this  case  could  be  consid- 
ered as  an  absolute  contract  of  sale.  It  may 
be  that  the  court  could  have  found  from  the 
evidence  snch  a  delivery  as.  In  accordance 
with  our  decisions,  might  be  held  to  pass  the 
title  as  between  the  parties.  But  then  It 
might  be  necessary  to  consider  whether,  if 
the  manikin  was  of  value,  it  would  not  be 
necessary  for  the  plaintiffs  to  keep  the  de- 
livery good  in  some  manner,  as  by  storing 
it  for  the  defendant  at  or  near  the  place  of 
delivery,  or  by  tende!*lng  it  to  him  at  the 
trial,  in  order  to  enable  the  plaintiffs  to  re- 
cover the  entire  price  If  the  manikin  had 
been  sent  by  the  plaintiffs  from  a  distant 
foreign  country,  and,  on  the  defendant's  re- 
fusing to  receive  it,  had  been  sent  back  to 
them  with  their  assent,  and  retained  by 
them  there,  it  would  seem  more  reasonable 
to  permit  the  plaintiffs  to  recover  their  dam- 
ages caused  by  the  defendant's  refusal  than 
to  recover  the  entire  price  agreed  to  be  paid, 
and  to  leave  to  the  defendant  only  the 
chance  of  obtaining  possession  of  the  mani- 
kin in  such  manner  as  he  might  be  able.  If, 
on  the  vendee's  refusing  to  receive  the  prop- 
erty bought,  it  is  resold  by  the  vendor,  after 
notice  to  the  vendee,  the  damages  recovered 
are,  of  course,  the  difference  between  the 
price  agreed  to  be  paid  and  the  sum  obtained 
by  the  vendor  from  the  resale.  If  reasonable 
care  is  taken  to  obtain  for  the  property  all 
that  It  is  worth. 

It  becomes  necessai?  In  the  present  case 
to  consider  the  nature  of  the  contract.  The 
contract,  I  think,  is  In  effect  a  contract  for  a 
conditional  sale,  and  the  Intention  Is  that 
the  title  shall  not  vest  In  the  defendant  until 
the  price  is  paid.  If  the  price  is  not  paid 
according  to  the  terms  of  the  contract,  the 
plaintiff  is  authorized  to  retake  the  manikin 
without  being  accountable  to  the  defendant 
for  any  of  the  money  paid  by  him  on  ac- 
count of  the  price.  If  the  plaintiffs  exercise 
this  right  of  retaking  the  manikin  into  their 
possession  because  the  price  Is  not  paid,  they 
have  both  the  title  and  the  possession,  be- 
cause they  have  never  parted  with  the  title. 
What,  then,  is  the  rule  of  damages  under 
such  a  conditional  contract  of  sale,  when 
the  vendee  refuses  to  receive  the  article,  and 
It  is  returned  to  and  retained  by  the  vendor? 
1  think  that  the  construction  to  be  given  to 


the  contract  is  tliat,  if  the  defendant  does 
not  pay  the  price  according  to  the  contract, 
the  plaintiffs  may  retake  the  manikin  from 
the  possession  of  the  defendant,  and  retain 
what  he  has  paid  on  account  of  the  price,  or 
that  they  may  leave  the  manikin  in  the  pos- 
session of  the  defendant,  and  sue  him  for 
the  Installments  of  the  price  which  remain 
unpaid.  But  the  plaintiffs  cannot  collect  the 
whole  price,  and  also  retake  the  manikin. 
They  cannot  hold  the  title  to  the  property, 
and  also  recover  the  price  of  it. 

But  it  Is  said  that  the  plaintiffs  have  not 
retaken  the  manikin.  The  manikin  has  been 
returned  to  the  plaintiffs,  and  is  retained  by 
them,  subject,  as  they  say,  to  the  order  of 
the  defendant  It  is  retained  in  New  York 
City,  and,  by  retaining  it  there,  I  think  it 
must  be  held  that  the  express  company  re- 
turned it  to  them  with  their  assent,  and  that 
the  plaintiffs  have  ratified  this  action  of  the 
express  company.  The  damages  to  be  re- 
covered when  a  vendee,  in  a  conditional  con- 
tract of  sale,  refuses  to  receive  the  property, 
and  it  is  returned  to  the  vendor  by  his  as- 
sent, and  is  retained  by  him,  seems  to  me 
analogous  to  the  damages  to  be  recovered 
when  a  vendee  in  an  executory  contract  of 
sale  refuses  to  receive  the  property.  Morse 
V.  Sherman,  106  Mass.  430-434;  Tufts  v.  Ben- 
nett, ubl  supra.  See  Tufts  v.  Grewer,  83 
Me.  407,  22  Atl.  382.  The  title  In  each  case 
remains  in  the  vendor;  and  the  damages, 
when  the  thing  sold  is  a  commodity  usually 
bought  and  sold  In  the  market,  are  general- 
ly the  difference  between  the  price  agreed  to 
be  paid  and  the  market  value  of  the  property 
at  the  time  and  place  of  delivery.  In  my 
opinion,  such  should  be  the  rule  In  this  case. 
I  find  nothing  in  the  agreement  which  dis- 
tinguishes the  present  case  from  the  ordi- 
nary one  where  the  vendee  of  property 
agrees  to  pay  a  part  of  the  price  on  delivery, 
and  the  remainder  of  the  price  In  install- 
ments after  delivery. 

ALLEN  and  MORTON,  JJ.,  concur  in  tills 
opinion. 
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WATBRWORTH    v.    AMERICAN    ORDER 

OP  DRUIDS. 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Nov.  27,  1895.) 

Benefit  Iksubaxce — Assbrsmentb — Kotiob — 
Suspension  pob  Nonpathent. 

1.  A  by-law  of  a  benefit  association  rfc- 
quired  the  collector  to  notify  members  of  as-' 
sessments,  and  provided  that  the  notice  should 
be  personal  or  by  mail,  "at  the  last  known  post- 
office  address  or  residence,"  and  that  a  member 
failing  to  pay  within  30  days  from  the  date 
of  the  notice  should  l>e  suspended.  A  memlier 
who  was  ill  sent  the  amount  of  an  assessment, 
with  notice  of  change  of  residence,  to  the  lodge, 
and  the  number  of  the  house  was,  by  negli- 
gence of  a  lodge  officer,  copied  incorrectly  on 
the  books.  Notice  of  a  subsequent  aasessment 
was  sent  to  such  wrong  address,  and  never  re- 
ceived by  the  member.    Beli,  that  a  failure  to 
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pa7  SQch  assessment  within  SO  days  did  not 
work  a  suspension. 

2.  Where  a  member  of  a  benefit  association 
received  no  notice  of  an  assessment,  the  fact 
that,  on  subsequent  notice  of  suspension  for 
nonpayment  thereof,  lie  sent  the  amount  with 
an  application  for  reinstatement  which  waa 
defective  because  not  signed  by  two  other  mem- 
bers as  required  by  tlie  by-laws,  does  not  con- 
stitute a  waiyer  of  his  rights,  where  such  ap- 
plication contained  a  statement  that  he  had  not 
received  notice  of  the  assessment. 

Report  from  superior  court,  Bristol  county; 
Edgar  J.  Sherman,  Judge. 

Action  by  Mrs.  Waterworth,  as  administra- 
trix of  the  estate  of  William  C.  Waterworth, 
deceased,  against  the  American  Order  of 
Druids.  The  case  was  reported  to  the  supreme 
Judicial  court.    Judgment  for  plaintiff. 

J.  W.  Cummings,  for  plaintiff.  Swift  & 
Grime,  for  defendant 

KNOWLTON,  J.  The  only  ground  of  de- 
fense to  this  BTdt  Is  that  William  O.  Water- 
worth,  in  his  lifetime,  ceased  to  be  a  member 
of  the  defendant  corporation,  by  reason  of  bis 
fkilnre  to  pay  the  fiftieth  assessment  made  In 
accordance  with  the  by-laws.  So  far  as  ap- 
pears, he  endeavored  faithfully  to  perform  hia 
duties  as  a  member,  and  the  complications 
which  have  arisen  were  caused  by  a  mistake 
for  which  he  was  not  responsible.  He  was  ill 
for  a  considerable  time  before  his  death,  and 
when  be  paid  the  forty-ninth  assessment  he 
sent  the  money  by  his  son,  and  by  him  sent 
notice  of  his  change  of  residence  from  North 
Court  street  to  No.  11  Suffolk  street.  The  son, 
being  unable  to  get  into  the  lodge,  left  the 
money  and  n  notice  of  the  change  of  residence 
with  an  officer  of  the  lodge  on  duty  at  the 
door,  who  sent  in  the  money  and  communi- 
cated the  informiatlon  to  the  collector  Inside. 
The  collector  received  it  there,  and  by  his  mis- 
take, or  that  of  one  of  the  intervening  messen- 
gers, entered  the  residence  on  his  book  as  No. 
12  Suffolk  street,  instead  of  No.  11.  William 
C.  Waterworth  had  no  knowledge  ot  the  fif- 
tieth assessment,  when  It  was  made,  but  re- 
ceived notice  of  the  fifty-first,  and  paid  It 
promptly.  At  some  time  after  making  this 
payment  he  was  notified  by  the  collector  that 
he  was  suspended  for  nonpayment  of  the  fif- 
tieth assessment.  He  then  sent  one  dollar, 
which  was  the  amount  of  the  assessment,  and 
made  an  application  for  reinstatement,  which 
had  the  recommendation  of  but  one  member, 
Instead  of  two,  as  required  by  the  by-laws, 
and  he  wrote  upon  it  the  words:  "Sir:  I  nev- 
er received  the  fiftieth  assessment."  Before  it 
was  acted  upon  he  died.  Unless  he  lost  bis 
rights  as  a  member  by  his  failure  to  pay  the 
assessment,  the  plaintiff  Is  entitled  to  recover. 
The  by-laws  declare  that:  "It  shall  be  the 
duty  of  the  collector  to  at  once  notify  every 
member  liable  to  assessment.  •  •  •  This  no- 
tice may  be  mailed  to  or  left  at  the  last  known 
post-ofilce  address  or  residence  of  a  member, 
or  handed  to  him  In  person,  and  when  so  mail- 
ed or  delivered  it  shall  be  a  legal  and  suffl- 


dent  notice  to  the  member.  Each  member 
shall  notify  the  collector  of  any  chang^e  of  ad- 
dress, to  which  such  notice  shall  be  forwarded. 
Each  memb^  shall  pay  the  amount  due  on 
notice  of  the  collector  within  thirty  days  from 
the  date  of  such  notice,  and  any  member  fall- 
ing to  pay  such  assessment  within  thirty  days 
shall  stand  suspended  from  the  order  and  all 
Iwneflts  therefi'om,  and,  should  a  member  die 
during  the  period  of  such  suspension,  no  bene- 
fit shall  be  paid  to  his  or  her  beneficiary.  The 
collector  shall  immediately  notify  the  prior  of 
the  date  of  such  suspension,  and  the  prior  shall 
announce  the  suspension  and  date  thereof  at 
the  next  meeting  of  the  council,"  etc.  In  this 
case  no  notice  was  given  to  the  deceased  as  re- 
quired by  the  by-laws.  The  notice  was  not 
mailed  to  hia  last  known  post-offlce  address 
or  residence,  and  the  place  to  which  it  was 
db%cted  was  never  his  address  or  place  of 
residence.  His  failure  to  pay  withUi  30  days, 
under  these  circumstances,  could  not  work  a 
suspension  of  his  membership,  and  if  his  mem- 
bership could  have  been  suspended  by  his 
failure  to  pay,  followed  by  notice  from  the 
collector  to  the  prior  of  his  suspension  in  the 
belief  that  he  had  been  properly  notified,  and 
an  announcement  by  the  prior  of  the  "suspen- 
sion and  date  thereof  at  the  next  meeting  of 
the  council,"— upon  which  we  express  no  opin- 
ion,—there  was  no  such  notification  or  an- 
nouncement, nor  anything  upon  the  records  of 
the  subordinate  council  in  regard  to  the  mat- 
ter. Inasmuch  as  the  failure  to  pay  did  not 
work  a  suspension,  and  there  were  no  pro- 
ceedings founded  upon  it  In  the  subordinate 
council  to  cause  a  suspension,  his  rights  as  a 
member  were  never  lost;  and  the  defendant 
having  received  the  amount  of  the  assessment, 
which  he  sent  when  he  heard  that  it  was  due, 
there  is  nothing  to  preclude  the  plaintiff  from 
the  recovery  which  she  seeks.  The  imperfect 
application  for  a  reinstatement,  accompanied 
as  it  waa  by  a  declaration  that  he  was  not  in 
default,  was  not  a  waiver  of  his  rights.  Ao 
cording  to  the  terms  of  the  report,  there  must 
be  Judgment  for  the  plaintiff. 


(164  Mass.  670} 
ALDRIOH  et  al.  v.  HODGES. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Nov.  27,  1885.) 
Trovcr— WBE:r  Lies. 
Where  the  title  to  goods  sold  remained 
in  the  vendor,  the  vendees  can  maintain  trover 
for  the  conversion  thereof  by  others,  though 
at  the  same  time  there  was  an  action  pending 
by  the  vendors  against  defendants  for  the  same 
cause. 

Exceptions  from  '  superior  court,  Bristol 
county. 

Trover  by  Aldrich  and  others  against  Hod- 
ges. Plaintiffs  bad  Judgment,  and  defend- 
ant excepts.    Exceptions  overruled. 

Bennett  &  Hall,  for  plaintiffs.  F.  V.  Ful- 
ler, for  defendant. 
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BARKER,  3.  We  assume  that  the  title  to 
the  goods  remained  in  Boehm  &  Oo.  until  the 
purchase  price  should  be  paid,  and  that  the 
plaintiffs,  to  whom,  as  partners,  Boehm  & 
Oo.  consigned  the  goods,  had  the  rightful 
possession  of  them,  with  the  right  to  sell 
them,  and  to  pay  for  them  as  they  were  sold. 
The  defendant,  having  seized  the  goods  up- 
on an  execution  against  one  of  the  plaintiffs, 
contends  that  this  action  cannot  be  main- 
tained, because,  before  Its  commencement, 
Boehm  &  Co.  bad  brought  their  action 
against  blm  for  the  conversion  of  the  goods, 
returnable  to  the  same  court,  and  that  their 
action  is  BtlU  pending.  But  the  pendency  of 
that  action  has  no  effect  upon  the  title  of 
the  goods  (MUler  t.  Hyde,  161  Mass.  472,  87 
N.  E.  760),  and  therefore  constitutes  no  de- 
fense to  the  present  action,  whether  pleaded 
In  abatement  or  proved  as  a  defense  upon 
the  merits  under  the  general  issue.  No  ques- 
tion of  pleading  or  as  to  the  measure  of  the 
plaintiffs'  damages  Is  raised  by  the  excep- 
tion, which  Is  merely  to  the  refusal  to  rule 
that  the  present  action  could  not  be  main- 
tained; The  plaintiffs  had  a  special  prop- 
erty In  the  goods,  and  lawful  possession,  and 
could  maintain  trover.  Burke  v.  Savage,  13 
AUen,  408:  Shaw  v.  Kaler,  106  Masa.  44& 
Exceptions  overmled. 


(IM  Mass.  655) 

HOULIHAN  V.  C0NNBX3TICUT  RIVER  B. 
CO. 

(Supreme  Judicial  Court  of  Masgachusetts. 
Hampden.    Nov.  27,  1895.) 

CONTRIBUTORT  NbOLIOBHCI — QCKgTIOX    FOB  JURT 

— AsscMPTiox  o»  Risk—  Death  bt  Wboso- 
FCL  Act— Parties. 

1.  Where  an  employe,  while  pushing  a  band 
car  on  a  trestle,  the  plauks  of  which  were  laid 
crosswise,  extending  beyond  the  rails,  was 
killed  by  beinK  thrown  from  the  trestle  by 
the  breaking  of  a  plank  pnst  outside  the  rail, 
the  question  of  his  contributory  negligence  in 
■tepplng  outside  of  the  rail  was  properly  sub- 
mitted to  the  jury,  though  he  was  warned  by 
his  foreman,  and  cautioned  by  a  fellow  work- 
man, to  walli  inside  the  rails. 

2.  Said  employe  did  not  assume  the  risk  of 
the  defective  plank,  of  which  he  knew  nothing. 

3.  Under  St.  1887,  c.  270,  {  2,  providing 
that  the  next  of  kin,  who  are  dependent  on  an 
employe  for  support,  may  maintain  an  action 
for  his  death,  a  daughter  to  whom  her  father 

Eaid  over  all  his  wages,  and  who  monaged  the 
ousehoid,  and  received  board  money  from  her 
brothers,  without  accounting  to  her  father,  may 
maintain  an  action  for  negligence  in  causing  her 
father's  death. 

Exceptions  from  superior  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Action  by  Kate  Houlihan  against  the  Con- 
necticut River  Railroad  Company  to  recover 
damages  for  the  alleged  negligent  killing  of 
her  father,  Michael  Houlihan.  Plaintiff  had 
Judgment,  and  defendant  excepts.  Excep- 
tions overruled. 

This  was  an  action  under  St.  18S7,  c.  270, 
to  recover  compensation  for  the  Instantane- 


ous death  of  Michael  Houlihan,  an  employ^ 
of  the  defendant.  The  deceased  was  killed 
November  10,  1892,  by  falling  from  a  trestle, 
which  extended  along  the  bank  of  the  Connec- 
ticut liver  southerly  from  the  defendant's 
Chlcopee  station,  at  a  height  of  15  or  20  feet 
above  the  ground  on  the  river  side,  and  a 
considerably  less  height  on  the  other  side. 
The  deceased  had  worked  for  the  defendant 
for  more  than  30  years  as  lalx^er  and  track 
hand,  and  at  the  time  of  the  accident  was 
at  work,  with  a  gang  of  hands,  completing 
the  trestle  structure,  and  had  been  at  work 
on  It  about  five  days.  It  had  been  recently 
built,  for  the  purpose  of  running  cars  upon 
to  dump  material  tot  a  fill,  and  consisted  of 
braced  upright  timbers,  on  which  were  laid 
two  timber  strlngera  about  10  by  12  Inches 
in  dlmenslMi,  running  lengthwise  of  the 
structure,  parallel  to  each  other.  Over  these 
strlngenB  2-inch  chestnut  plank  were  laid, 
crosswise  of  the  stmcture,  like  ties,  and  onto 
these  plank  the  raila  were  spiked.  They  ex- 
tended on  either  side  beyond  the  rails  differ- 
ent distances,  from  6  inches  to  18  inches. 
The  rails  were  placed  about  in  the  center  at 
the  stringers.  The  wooden  part  of  the 
structure  had  been  built  by  a  different  set 
of  workmen  from  that  the  deceased  was 
working  with,  the  latter  being  engaged  in 
putting  on  the  rails,  and  finishing  it  for  use. 
Houlihan  did  none  of  the  spiking. 

The  evidence  material  to  the  questions 
raised.  In  addition  to  the  above  statement, 
was  as  follows:  ECate  Houlihan  testified 
that  she  was  the  daughter  of  the  deceased. 
That  he  left  his  house,  after  dinner  of  the 
day  of  his  death,  to  go  to  work,  and  she  did 
not  see  him  again  till  he  was  brought  home 
dead,  between  6  and  6  o'clock.  That  he  was 
about  68  years  old,  and  before  the  accident 
in  good  health,  in  full  possession  of  all  his 
faculties,  his  sight  and  hearing  being  per- 
fect That  she  was  26  years  old,  and  had 
always  lived  at  home.  That  her  mother  was 
dead,  and  the  family  consisted  of  ber  father, 
herself,  and  two  brothers,  older  than  she, 
who  boarded  at  home.  One  was  a  brick- 
layer, and  the  other  was  a  Janitor  In  the 
public  schools.  That  her  father  always 
turned  over  to  her  all  his  wages,  amounting 
to  $9  per  week,  and  she  bought  all  the  house- 
hold supplies  and  provisions,  clothes  for  her- 
self and  her  father,  and  did  not  account  to  him 
at  all  for  any  of  the  money.  That  she  did  the 
housework  herself.  That  her  brothers  paid 
their  board  to  her,  and  she  used  It  as  she 
saw  fit,  in  no  way  accounting  for  it  to  her 
father.  That  her  brothers  paid  her  $20  per 
month  for  their  board.  That  she  laid  up  no 
money  in  the  bank.  Patrick  Connell  testi- 
fied that  he  had  known  the  deceased  for  six 
years.  That  the  deceased  had  worked  on  re- 
pairs of  the  roadbed,— all  kinds  of  work 
That  he  was  an  ordinary  section  hand.  That 
Bartholomew  Redding  was  foreman.  Tha* 
about  25  minutes  to  6,  in  the  afternoon  of 
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the  day  of  the  accident,  they  were  at  work 
at  the  southerly  end  of  the  trestle  work, 
when  Redding  ordered  a  couple  of  the  hands 
to'  take  a  car,  and  go  and  get  some  stop- 
blocks,  to  be  used  In  completing  the  work. 
That  he  and  the  deceased  started  north,  with 
a  hand  car  or  "dumpy,"  to  do  It.  The  car 
was  a  low  platform  car,  extending  ont  at 
the  sides  abont  to  the  outside  of  the  rails, 
with  short  handles  at  each  of  its  four  cor- 
ners, to  lift  It  off  and  on  the  track,  and  was 
propelled  by  pushing  It  by  hand.  That  he 
and  the  deceased  started  to  push  the  car  to 
the  north,  the  witness  being  on  the  easterly, 
or  right-hand,  side,  and  the  deceased  on  the 
westerly,  or  left-hand  side.  That  when  they 
started  the  witness  was  between  the  rails, 
and  the  deceased  had  his  right  foot  between 
the  rails,  and  his  left  foot  outside  the  west 
rail,  on  the  sleepers,  outside.  That  the  wit- 
ness was  looking  down,  to  see  what  he  was 
walking  on.  That  they  had  gone  abont  150 
feet,  when  he  felt  the  car  push  harder,  and 
heard  a  falL  That  he  looked  over,  and  saw 
the  deceased  lying  on  the  ground  by  the 
river  bank.  That  he  hallooed  to  the  other 
men,  and  went  Immediately  down,  and 
found  him  unconscious,  and  apparently  dead. 
That  it  had  rained  In  the  forenoon,  and  was 
then  growing  dusky,  and  misted  a  little. 
That  the  next  morning  be  noticed  a  plank 
of  the  trestle  broken.  That  the  body  was 
found  right  underneath  where  the  plank  was 
broken.  The  broken  plank  was  about  eight 
or  ten  inches;  was  broken  ofT  right  outside 
the  spike.  There  was  a  knot  in  the  plank, 
and  a  spike  right  alongside  of  the  knot,  to 
hold  the  rail  in.  In  cross-examination  he 
testified  that  the  deceased  had  done  all  kinds 
of  work,  in  laying  the  tracks  on  the  trestle, 
except  driring  the  spikes;  that  he  had 
helped  carry  the  rails  and  line  them,  and 
had  put  on  the  straps  connecting  the  rails, 
and  done  everything  that  had  been  done,  ex- 
cept driving  the  spikes;  that  he  had  heard 
Redding,  the  foreman,  tell  the  workmen, 
when  Honllhan,  the  deceased,  was  present, 
since  they  had  been  at  work  on  this  trestle, 
to  be  careful,  and  take  care  of  themselves, 
and  keep  on  the  inside  of  the  rails;  that  on 
this  occasion,  when  they  started  to  push  the 
car  north,  and  be  saw  the  decensed  walking 
with  his  left  foot  outside  the  rail,  he  said 
to  him  that  he  had  better  walk  inside  the 
rail,  and  Houlihan  said,  "There  is  no  fear, 
Mr.  Connell,"  and  did  then  walk  with  both 
feet  inside  the  rail;  that  his  own  attention 
was  then  directed  to  where  he  himself  was 
walking,  and  he  did  not  see  Houlihan  again 
till  after  be  had  fallen,  and  did  not  know 
where  he  walked.  The  plaintiff  offered  the 
testimony  of  several  witnesses,  which  tend- 
ed to  show  that  directly  over  where  Houli- 
han's body  lay,  after  he  fell,  one  of  the 
planks  which  lay  over  the  stringers,  and  on 
which  the  rails  were  laid,  was  broken  off 
close  to  the  outside  of  the  westerly  rail;  that 
«t  the  break  was  a  large  knot,  extending 


nearly  across  the  plank,  and  a  spike  to  bold 
the  rail  was  driven  near  this  knot;  that  the 
plank  was  about  8  inches  across  and  2 
Inches  thick;  that  the  plank  was  cross-grain- 
ed at  this  point,  and  that  only  2  or  3  Inches 
in  width  of  the  plank  was  clear  of  the  knot, 
and  that  appeared  to  be  freshly  broken  off; 
that  the  plank  was  of  chestnut;  tliat  a  piece 
of  plank  and  Houlihan's  hat  were  found 
right  side  of  him,  some  12  to  16  inches  in 
length,  with  a  fresh  break,  corresponding  to 
the  break  in  question,  on  the  plank  above; 
that  the  plank  under  the  rail  was  split  or 
checked,  the  check  or  split  extending  inside 
the  rail;  that  no  other  plank  in  that  vicinity 
was  broken  off;  that  the  planks  or  ties  were 
different  distances  apart,  some  8  or  9  inches, 
and  some  nearer.  There  was  evidence  tend- 
ing to  show  that  the  deceased's  neck  was 
broken,  and  that  he  died  without  consclons 
suffering.  The  defendant  offered  .  no  evi- 
dence. The  foregoing  was  all  the  evidence 
material  to  the  questionB  raised.  The  de- 
fendant asked  the  court  to  rule  as  follows: 
There  is  no  evidence  to  warrant  a  verdict  for 
the  plaintiff  on  either  count  There  is  no 
sufficient  notice  of  the  time,  place,  and  cause 
of  the  accident  given.  In  snpport  of  its 
prayers  the  defendant  contended  that  there 
was  no  evidence  to  show  how  the  accident 
happened,  or  to  show  that  the  deceased  was 
in  the  exercise  of  dne  care,  no  evidence  of 
any  defect  which  conid  have  caused  the  acci- 
dent, if  the  deceased  had  been  walking  be- 
tween the  rails,  and  that.  If  walking  outside 
the  rails,  there  was  no  evidence  that  he  was 
in  the  exercise  of  due  care;  and  further  con- 
tended that  there  was  no  evidence  that  the 
plaintiff  was  dependent  upon  the  wages  of 
the  deceased  for  support,  within  the  mean- 
ing of  the  law.  The  court  declined  to  rule 
as  requested,  but  ruled  that  there  was  no 
evidence  of  any  defect  l)etween  the  rails  that 
caused  the  injury,  and  ruled  that  there  was 
no  evidence  to  support  the  amended  count 
of  the  declaration,  and  thereupon  submitted 
the  case  to  the  Jury  on  the  first  count.  The 
defendant  excepted  to  the  refusal  to  rule  as 
requested.    The  verdict  was  for  the  plaintiff. 

J.  B.  Carroll  and  W.  H.  McCllntock,  for 
plaintiff.  Frank  P.  Gonlding,  William  H. 
Brooks,  and  Frank  D.  Dean,  for  defendant 

BARKER,  J.  1.  The  present  is  not  a  case 
in  which  the  cause  of  the  accident  and  the 
conduct  of  the  deceased  must  be  wholly  left 
to  conjecture.  The  evidence  justifies  a  find- 
ing that  while  walking  upon  a  trestle,  help- 
ing a  fellow  workman  push  a  hand  car,  the 
deceased  was  thrown  from  the  trestle  by  the 
breaking  of  a  plank,  a  part  of  which  was 
found  next  to  bis  body,  upon  the  ground. 
Assuming  that  be  fell  because  he  stepped 
outside  the  raU,  could  the  Jury  find  that  act 
to  be  consistent  with  due  care?  No  doubt 
it  was  less  dangerous  to  walk  Inside  the 
rails,  and  not  only  was  he  present  when  a 
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caution  to  keep  Inside  the  rails  was  given 
by  the  foreman,  but  be  had  been  told  by  his 
companion,  Just  before  the  accident,  that  he 
bad  better  so  walk,  and  thereupon,  having 
been  walMug  with  one  foot  outside  the  rail, 
he  did  walk  between  the  rails,  and  was  so 
walking  when  last  noticed  by  his  compan- 
ion, who  was  helping  to  push  the  car,  and 
whose  attention  was  thereafter  taken  up 
with  his  own  work  until  the  accident  had 
happened.  But  ordinary  care  does  not  re- 
quire that  one  should  Invariably  adopt  the 
very  safest  course  of  action,  and,  considering 
the  construction  of  the  trestle,  and  the  na- 
ture of  the  work  In  which  be  was  engaged, 
we  think  that.  If  the  deceased  had  kept  on 
walking  with  one  foot  outside  the  rail,  it 
would  have  been  a  question  for  the  Jury 
whether  be  was  acting  with  due  care.  Oer< 
tainly  the  Jury  might  find  that  a  single  step 
outside  the  rail  was  consistent  with  due 
care.  A  slipping  of  the  foot,  or  a  stumble, 
or  a  yielding  of  the  faulty  plank,  might  re- 
quire him  to  put  his  foot  outside;  and  from 
the  fact  of  his  compliance  with  the  fresh 
warning  of  his  companion,  and  the  fact  that 
the  latter  did  not  thereafter  notice  him,  until 
he  felt  the  Jar  occasioned  by  the  fall,  the 
Jury  might  find  that  the  deceased  did  not 
again  step  outside  without  some  good  rear 
son.  It  Is  suggested  that  be  may  have  slip- 
ped between  two  planks,  and  so  have  been 
thrown  from  the  trestle;  but  we  think  the 
position  of  the  body  and  of  the  broken  por- 
tion of  the  plank  upon  the  ground  beneath 
the  trestle,  with  the  testimony  of  his  com- 
panion as  to  what  he  observed.  Justified  a 
finding  that  the  accident  was  due  to  the 
breaking  of  the  plank. 

2.  While  the  deceased  assumed  the  general 
risk  of  falling  from  the  trestle,  there  was  no 
evidence  that  he  knew  of  the  defective 
plank,  and  he  cannot  be  held  to  have  as- 
sumed the  risk  arising  from  that  defect. 

3.  The  plaintiff  was  the  daughter  of  the 
deceased,  and  he  lived  with  her,  and  turned 
over  to  her  all  his  wages.i  The  family  con- 
sisted of  her  father,  herself,  and  two  older 
brothers,— one  a  bricklayer  and  the  other  a 
Janitor.  She  bought  the  household  supplies 
and  provisions,  and  the  clothes  for  herself 
and  her  father,  and  did  the  housework.  Her 
brothers  paid  their  board  to  her,— $20  per 
month,— and  her  father's  wages  were  $9  a 
vreek.     She  used  all  the  money  as  she  saw 

1  St  1887,  c  270,  I  2,  provides  ai  follows: 
*^here  an  employe  is  instantly  killed  or  dies 
without  conscious  suffering,  as  the  result  of  the 
negligence  of  an  employer,  or  of  the  negligence 
of  any  person  for  whose  negligence  the  employer 
Is  liable  under  the  provisions  of  this  act,  the 
widow  of  the  deceased,  or  in  case  there  is  no 
widow,  the  next  of  liin,  provided  that  such  next 
of  kin  were  ntthetimeofthe  death  of  such  em- 

?loj6  dependent  upon  the  wages  of  such  employs 
or  support,  may  maintain  an  action  for  dam- 
ages therefor,  and  may  recover  in  the  same 
uaaner,  to  the  same  extent,  as  if  the  death  of 
the  deceased  bad  not  been  instantaneous,  or  oa  if 
the  deceased  had  consciuunly  suSered." 


fit,  In  no  way  accounting  for  It  to  her  father, 
and  she  laid  up  no  money  in  the  bank.  This 
state  of  things  was  quite  difTerent  from  that 
which  appeared  in  Hodnett  v.  Railroad  Co., 
156  Mass.  86,  30  N.  E.  224,  and  we  think  that 
It  supports  a  finding  that  the  plaintiff  was 
In  fact  dependent  upon  the  earnings  of  the 
deceased.  See  Daly  t.  Iron  Co.,  155  Masau 
1,  5,  29  N.  E.  507,  and  cases  cited.  Excep- 
tions overruled. 

(iM  Mass.  am 

GIBSON  T.  SULLIVAN. 

TRIPP   T.    SAME, 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Nov.  27,  1805.) 

Actios   aoaihst   Emplotsk   for   Personal  Iir- 
fvnr  —  Meolioencb  —  Contributort    Nboli- 

GBNCS— ASSUMFTIOV    OF    RiSK  —  QcBSTIOa    OV 

Fact. 

1.  In  an  action  against  an  employer  for  in- 
jury by  stones  falling  from  the  copmg  of  a  build- 
ing through  defendant's  failure  to  fasten  them 
by  iron  rods  to  the  wall,  there  was  evidence 
that  they  wtre  necessary,  and  no  effort  of  de- 
fendant to  furnish  them,  or  fastenings  In  lieu 
of  them,  was  shown.  There  was  evidence  that 
the  work  was  reasonably  safe  without  them. 
It  was  shown  that  plaintiff,  an  inexperienced  map 
son,  had  never  set'  terra  cotta  coping  brackets 
before,  and  did  not  know  that  irons  were  re- 
quired, and  looked  to  the  foreman  for  instruc- 
tions. Held,  that  the  question  whether  defend- 
ant was  negligent  was  for  the  jnrir. 

2.  In  sucfi  a  case,  the  question  whether 
plaintiff  assumed  the  risk  Is  for  the  jury. 

3.  In  such  a  case,  the  question  of  contribu- 
tory negligence  of  plaintiff  is  for  the  Jury. 

Exceptions  from  superior  court,  Bristol 
county;   Henry  K.  Braley,  Judge. ' 

Actions  by  one  Gibson  and  one  Tripp,  r» 
spectlvely,  against  one  Sullivan,  for  person- 
al Injuries,  were  consolidated.  There  was  a 
verdict  in  each  cause  for  plaintiff,  from 
which  defendant  brings  exceptions.  Excep- 
tions overruled. 

L.  Le  B.  Holmes  and  E.  D.  Stetson,  for 
plaintiffs.  Crapo,  Clifford  &  Clifford,  for  de- 
fendant 

BARKER.  J.  The  defendant  concedes  that 
It  is  immaterial  whether  there  was  evidence 
upon  which  the  Jury  might  have  returned 
verdicts  for  the  plaintiffs  upon  the  fourth 
counts  of  the  declarations.  The  second 
count  In  each  declaration  was  at  common 
law,  alleging  a  negligent  failure  of  the  de- 
fendant to  furnish  suitable  appliances,  safe- 
guards, and  means  for  the  work,  by  reason 
of  which  failure  the  plaintiff  was  exposed 
to  and  injured  by  unnecessary  risks,  of 
which  he  was  Ignorant,  but  which  the  de- 
fendant knew,  or  ought  to  have  known.  The 
defendant  contends  that  verdicts  tor  the 
plaintiffs  upon  these  counts  were  not  au- 
thorized by  the  evidence,  because  the  evi- 
dence does  not  Justify  a  finding  that  he  was 
negligent,  and  because.  If  there  was  evi- 
dence for  the  Jury  that  he  was  negligent; 
then,  upon  the  evidence,  the  danger  arising 
from  the  negligence  was  obvious,  and  the 
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plaintiffs  must  be  held  to  have  assumed  tbe 
risks  of  injury  therefrom,  or  to  have  been 
wanting  In  due  care.  In  the  present  case 
there  was  eyldence  tending  to  show  that  the 
defendant  failed  to  furnish  iron  rods  to  be 
inserted  in  the  holes  in  the  tops  of  the  terra 
cotta  coping,  to  tie  the  coping  to  the  wall, 
and  that  such  irons  shonld  have  been  used 
to  tie  the  coping  pieces  to  tbe  wall  while 
the  work  was  In  progress,  and  there  was  no 
evidence  that  the  defendant  used  any  care 
or  diligence  to  furnish  such  Iron  ties,  or 
any  supporting  appliances  in  lieu  of  them. 
But  there  was  also  evidence  tending  to  show 
that  they  were  unnecessary,  and  that  the 
work  yfOB  reasonably  safe  as  it  was  in  fact 
conducted.  There  was  evidence  that  each 
of  the  plaintiffs  was  of  more  than  ordinary 
skill  and  exi)erlence  as  a  mason,  from  which, 
In  connection  with  the  description  of  the 
work  and  the  materials  used  in  It,  the  jury 
might  have  found  that  they  knew  and  appre- 
ciated whatever  danger  in  fact  existed.  But 
the  plaintiff  Tripp  testified  that  he  had  nev- 
er set  terra  cotta  brackets  before,  had  seen 
but  very  little  terra  cotta  set,  and  that  such 
as  he  had  seen  were  set  flush  with  the  wall; 
that  he  did  not  know  what  the  holes  in  the 
tops  of  the  pieces  were  for,  and  knew  noth- 
ing about  any  irons;  and  that  he  relied  on 
tbe  foreman  whether  there  were  irons  to 
be  there  or  not.  So,  also,  the  plaintiff  Olb- 
Bon  testified  that  he  bad  never  set  any  terra 
cotta  like  that  used  on  this  building;  that 
be  was  not  familiar  with  this  kind  of  terra 
cotta;  that  the  difference  between  It  and 
other  terra  cotta  which  he  had  used  was  in 
the  proportion  of  the  projecting  part  to  the 
rest  of  tbe  bracket;  and  that  he  was  igno- 
rant of  the  manner  in  which  this  should  be 
set,  and  relied  entirely  ni>on  the  instructions 
of  the  foreman.  There  was  also  evidence 
from  the  defendant's  experts  that  binding 
Irons  to  hold  the  coping  were  not  necessary, 
nor  part  of  the  ordinary  method  of  construc- 
tion. Besides  this,  sample  pieces  of  the 
brackets  and  coping  were  shown  to  the  Ju- 
ry, and  there  was  evidence  tending  to  show 
how  much  they  projected,  and  that,  when  set. 
the  weight  of  the  filling  would  hold  them 
In  place.  Upon  this  state  of  the  evidence 
the  questions  whether  the  defendant  was  At 
fault,  and  whether  the  plaintiffs  had  assum- 
ed the  risk,  or  were  not  In  the  exercise  of 
ordinary  care,  were  for  the  Jury.  Exceptions 
overruled. 

(164  Maiu.  6«0) 

O'CONNOR   V.    RICH. 
(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Nov.  29.  1895.) 

Fellow  Bbbvant — Antecedent  Nboliobkoe. 

A    master,    having   furnished    sufficient 

anitable  material,  is  not  liable  for  injuries  to  a 

servant  resulting  from  the  negligence  of  a  fel- 


low servant  in  putting  a  defective  plank  into  a 
scaffold,  though  the  scaffold  was  erected  before 
the  injured  servant  entered  the  master's  service. 

Exceptions  from  superior  court,  Bristol 
county. 

Action  by  O'Connor  against  Rich  for  per- 
sonal injuries.  Defendant  had  Judgment, 
and  plaintiff  excepts.    Exceptions  overruled. 

J.  W.  Cummings  and  E.  Higginson,  for 
plaintiff.  Jackson,  Slade  &  Borden,  for  de- 
fendant. 

KNOWLTON,  J.  The  plaintiff  fell  and 
was  injured  by  reason  of  tbe  breaking  of  a 
plank  In  a  temporary  staging  on  which  he 
was  working  in  the  defendant's  building.  It 
is  not  disputed  that  the  staging  was  of  a 
kind  the  construction  of  which  is  ordinarily 
left  to  the  servants  of  the  builder,  and  that 
tbe  duty  of  the  master  concerning  it  was  per- 
formed if  he  furnished  a  sufficient  supply  of 
suitable  materials  from  which  to  construct 
it.  In  this  case  there  was  uncontradicted 
evidence  that  there  were  plenty  of  planks 
furnished  by  the  defendant  from  which  to 
build  the  staging,  and  the  negligence,  if 
there  was  any,  was  on  the  part  of  the  work- 
men who  put  the  planks  In  place,  in  taking 
one  which  was  not  adapted  to  such  a  use. 
Upon  these  facts.  If  the  plaintiff  had  been 
in  the  defendant's  service  at  the  time  when 
the  staging  was  built.  It  would  be  very 
clear  that  he  could  not  maintain  his  claim. 
Kennedy  v.  Spring,  160  Mass.  203,  35  N.  E. 
779. 

But  it  appears  that,  although  he  had  pre- 
viously worked  for  a  considerable  time  up- 
on the  building,  he  was  away  working  for 
another  person  four  days  before  tbe  day  of 
the  accident,  and  this  staging  was  erected  a 
day  or  two  before  his  last  engagement  In 
the  defendant's  service  began.  Under  these 
circumstances,  the  question  Is  whether  the 
defendant  is  liable  to  him  for  the  previous 
negligence  of  a  servant  In  doing  work  which 
may  properly  be  intrusted  to  servants.  We 
are  of  opinion  that  an  employer,  under  such 
circumstances,  owes  one  who  is  about  to 
enter  bis  service  no  duty  to  inspect  all  the 
work  which  has  been  done  by  bis  servants 
previously,  and  which  ordinarily  may  be  In- 
trusted to  them,  without  liability  to  their 
fellow  servants  for  their  negligence.  If  he 
owes  no  such  duty,  the  risk  of  accident  from 
previous  negligence  of  servants  In  their  own 
field  Is  one  of  the  ordinary  risks  of  the  busi- 
ness which  the  employ^  assumes  by  virtue 
of  his  contract  on  entering  the  service.  See 
Moynlhan  v.  Hills  Co.,  146  Mass.  591,  16 
N.  E.  574.  This  point  was  expressly  decided 
In  Killea  v.  Faxon,  125  Mass.  485,  a  case  very 
similar  to  this  in  its  facts.  See  Wilson  v. 
Merry,  L.  R.  1  H.  L.  Sc.  326.  Exceptions 
overruled. 
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(164  MaaB.  528) 

CARON  T.  BOSTON  &  A.  B.  00. 

(Supreme  Judicial  Court  of  MassachaaettR. 

Hampden.    Nor.  26,  1886.) 

Mastbr  aho  Sextant— Frbedou  vkoh  Contbibu. 

TORT    NbOLIOENOB — FkLLOW    SERVANTS — STATO- 

TORT  Provisions— A88CMPTIOS  o»  Risk— Un- 
reasonable Manner  of  Doino  Work — "Train" 
— "Charob  or  Control"  of  Trains. 

1.  In  an  action  against  the  master  for  tier- 
Bonal  injuriei  to  his  servant,  due  care  on  the 
part  of  the  servant  may  be  inferred  from  the 
absence  of  evidence  of  negligence  as  well  as 
from  positve  acts  of  diligence. 

2.  Custom  of  a  railway  company  in  send- 
ing cars  upon  a  side  track,  on  which  trains 
are  being  made  up,  at  the  speed  of  12  miles  an 
hoar  is  unreasonable,  and  employes  will  not 
be  held  to  have  assumed  the  risk  of  injuries 
therefrom. 

3.  A  number  of  cars  coupled  together,  and 
moving  frcm  one  point  to  another  from  an  im- 
petus unparted  by  a  locomotive  which  had  been 
detached,  is  a  ''train"  (St.  1887,  c.  270,  §  1, 
cL  3),  so  as  to  entitle  an  employe  of  the  rail- 
way company  to  recover  for  injuries  due  to  the 
negligence  of  the  person  in  charge  or  control 
thereof. 

4.  Brakcmen  on  cars  which  are  moving 
from  the  impetus  imparted  by  a  locomotive 
shortly  detached  therefrom  have  not  "charge  or 
control"  of  the  cars  (St  1887,  c.  270),  so  as  to 
entitle  employes  injured  by  their  negligence  to 
recover  therefor  from  the  railroad  company. 

5.  The  foreman  of  a  switching  gang,  who 
merely  pointo  out  to  the  conductor  of  the  switch- 
ing train,  where  be  wishes  the  cars  placed,  has 
not  "charge  or  control"  of  the  train,  within  the 
meaning  of  such  act. 

6.  A  brakeman  engaged  in  making  up 
trains  in  a  switch  yard,  who  is  aware  that  cars 
are  accustomed  to  be  switched  onto  a  side  track, 
on  which  the  train  is  being  made  up,  from  both' 
ends,  assumes  the  risk  of  such  hazardous  man- 
ner of  doing  the  work. 

Bxceptlons  from  superior  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Action  by  Marie  Caron.  adifilnlstratrlz, 
against  the  Boston  &  Albany  Railroad  Com- 
pany. There  was  a  Judgment  for  plalntifC, 
and  defendant  excepts.    Sustained. 

J.  B.  Carroll  and  W.  H.  McGllntock,  for 
plaintiff.    William  H.  Brooks,  for  defendant 

MORTON,  J.  This  case  was  submitted  to 
the  jury  on  the  second,  third,  sixth,  and 
seventh  counts  In  the  plaintiff's  declaration. 
The  jury  found  for  the  plaintiff  on  the  sev- 
enth count,  which  alleged  that  the  plalntlfTs 
Intestate  was  injured  by  reason  of  the  neg- 
ligence of  some  person,  who  had  charge  or 
control  of  a  certain  train,  in  shifting  It  over 
upon  the  track  where  the  plaintiff's  intestate 
was  at  work.  The  count  does  not  allege 
how,  or  In  what  manner,  the  shifting  of  the 
train  led  to  the  Injury;  but  it  was  not  de- 
murred to.  See  Steffe  t.  Railroad  Co.,  156 
Mass.  262,  30  N.  B.  1137.  The  defendant 
contends  that  the  plaintiff's  intestate  was  not 
in  the  exercise  of  due  care.  There  was  evi- 
dence tending  to  show  that  he  was  the  hind 
end  man  on  the  train  of  which  Collins  was 
conductor,  and  that  it  was  his  duty  to  make 
up  the  train,  and  put  it  together,  and  make 
the  couplings.  "If  there  was  any  place  lack- 
ing a  pin  or  a  link,  he  was  supposed  to  put 


It  in,"  one  of  the  witnesses  testlfled.  The 
last  that  was  seen  of  him  before  the  accident, 
he  was  going  along  towards  the  rear  end  of 
the  train,  with  a  pin  and  one  or  two  links  in 
his  hands,  and  he  was  found  at  a  place  where 
there  was  a  separation  between  the  cars. 
There  was  nothing  to  show  that  he  had  any 
warning  or  knowledge  that  the  cars  which 
caused  the  collision  were  coming  down  the 
track,  or  that  he  could  see  them;  and,  for 
aught  that  appears,  he  was  engaged  in  the 
discbarge  of  his  duty  when  injured.  Due 
care  may  be  Inferred  from  the  absence  of 
negligence  as  well  as  from  positive  acta  of 
diligence.  Mears  t.  Railroad  Co.,  163  Mass. 
150.  39  N.  E.  997:  Magulre  v.  Railroad  Uo„ 
146  Mass.  379,  15  N.  E.  9(i4.  From  the  place 
where  he  was  found  it  does  not  appear  that, 
if  Ciaron  had  had  a  lantern,  the  accident 
would  or  might  have  been  prevented;  and, 
so  far  as  appears,  there  was  no  duty  resting 
on  him  to  see  that  there  was  a  lantern  at  the 
end  of  the  train  that  he  was  making  up. 
We  think  that  there  was  evidence  which  jus- 
tified the  Jury  In  finding  tliat  he  was  in  the 
exercise  of  due  care. 

The  defendant  contends  farther  that  the 
plalntifTs  intestate  assumed  the  risk.  There 
was  some  testimony  from  which,  pfflhaps,  the 
jury  might  have  found  that  it  was  customary 
to  run  cars  in  on  the  same  tracks  at  the  sama 
time  from  both  ends  of  the  yard,  while  trains 
were  being  made  up.  And  it  would  be  rea- 
sonable to  say  that  the  defendant's  intestate 
assumed  the  ordinary  risks  arising  from  that 
method  of  transacting  the  business.  Lynch 
T.  Raihnad  Co.,  159  Mass.  636,  84  N.  B.  1072. 
But  we  do  not  think  that  it  fairly  can  bo 
held  that  he  assumed  the  risk  of  accident 
from  cars  which  were  sent  in,  as  there  was 
evidence  tending  to  show  that  the  colliding 
cars  were  moving  at  the  rate  of  10  or  12 
miles  an  hour,  and  with  such  force  as  to 
throw  off  the  track  one  car  of  the  train  which 
Collins  and  his  men  were  making  up,  and  to 
break  the  drawbars  of  others.  Such  a  man- 
ner of  doing  the  business  would  be  unreason- 
able, and  not  within  any  risk  which  the 
plaintiff's  Intestate  assumed. 

The  defendant  also  contends  that  the  cara 
which  were  switched  onto  the  track  wher6 
Caron  was  working  did  not  constitute  a  train 
at  the  time  of  the  accident;  that.  If  they 
did,  neither  O'Brien  nor  Deslouiy  nor  Mozier 
was  in  "the  charge  or  control"  of  it,  as  the- 
instruetions  of  the  court  permitted  the  jury 
to  find  they  were;  and  that,  under  the  sev- 
enth coimt,  the  defendant  could  be  held 
liable  only  in  case  the  accident  resulted  from 
the  negligence  of  some  one  person  who  had 
"the  charge  or  control"  of  them  in  shifting 
the  cars  to  the  track  where  plaintiff's  intes- 
tate was.  It  Is  not  easy  to  define  what,  un- 
der all  circumstances,  would  constitute  a 
train,  within  the  meaning  of  the  statute.  A 
locomotive,  with  one  or  more  cars  attached 
to  It,  with  or  without  passengers  or  freightt 
in  motion  upon  a  railroad  from  one  point  to 
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another  by  means  of  power  famished  by  the 
locomotive,  vrould  undoubtedly  constitute  a 
train.  Dacey  v.  Ballroad  Co.,  153  Mass.  112, 
26  N.  E.  437.  So  it  would  if  the  steam  was 
shut  off  from  the  locomotive,  and  the  train 
was  moving  by  Its  own  momentum.  Whether 
a  single  car,  under  such  circumstances,  would 
constitute  a  train,  or  whether  a  number  of 
cars  coupled  together  and  at  rest  would  con- 
stitute one,  we  need  not  now  consider.  The 
word  "train,"  as  used  in  the  railroad  act 
(Pub.  St  c.  112),  generally  signifies  cars  hi 
motion.  Usually  the  power  would  be  fur- 
nished by  a  locomotive.  But  whether  a  num- 
ber of  cars  coupled  together  and  In  motion, 
and  forming  one  connected  whole,  do  or  do 
not  constitute  a  train,  does  not  depend,  we 
think,  upon  whether  a  locomotive  engine  is 
attached  to  themi  at  the  time,  and  they  are 
moved  by  the  power  thus  supplied.  The  lia- 
bility to  accident  for  which  St  1887,  c.  270, 
was  designed  to  furnish  a  remedy  would  be 
the  same  In  kind,  though  perhaps  not  so 
great  In  degree,  whether  the  motive  power 
was  furnished  by  a  locomotive  attached  to 
the  cars  or  in  some  other  manner.  And  It 
seems  to  us  that  a  number  of  cars,  coupled 
together  as  these  were,  forming  one  connect- 
ed whole,  and  moving  from  one  point  to  an- 
other upon  a  railroad,  In  the  ordinary  course 
of  Its  traffic,  under  an  Impetus  Imparted  to 
them  by  a  locomotive,  which,  shortly  before 
the  accident,  had  been  detached,  constitute  a 
train,  within  the  meaning  of  St.  1887,  c.  270, 
t  1,  cL  8.  See  Devine  v.  Railroad  C!o.,  15d 
Mass.  348,  34  N.  E.  639;  Cox  v.  Railway  Co., 
0  Q.  B.  Dlv.  106;  Rob.  &  W.  Employ.  Llab. 
(3d   Ed.)  300. 

The  next  and  more  difficult  question  ia 
whether  either  of  the  two  brakemen  or  Mo- 
zler,  the  foreman  of  the  switching  gang,  was 
In  "the  charge  or  control"  of  the  train  when 
the  accident  occurred.  The  words  "the  charge 
or  control"  do  not  seem  to  have  received  a 
final  construction  anywhere.  In  Oibbs  v. 
Railway  C!o.,  11  Q.  B.  Dlv.  22,  Field.  J.,  ex- 
presses a  donbt  whether  the  words  "charge" 
and  "control"  are  Intended  to  mean  different 
things.  But  in  the  same  case  in  the  conrt 
of  appeal  they  seem  to  have  been  regarded 
as  meaning  different  things  (12  Q.  B.  Dlv. 
208),  though  the  point  was  not  decided;  and 
In  Rob.  &  W.  Employ.  Llab.  (3d  Ed.)  pp. 
293,  294,  that  view  was  adopted.  On  the 
other  hand,  the  implication  of  our  own  deci- 
sions, 80  far  as  they  can  be  said  to  have  given 
rise  to  one.  Is  that  they  are  to  be  regarded, 
not,  perhaps,  as  synonymous,  but  as  explana- 
tory of  each  other,  and  as  used  together  for 
the  purpose  of  describing  more  fully  one  and 
the  same  thing  (Davis  v.  Railroad  C!o.,  ISO 
Mass.  532,  534,  34  N.  B.  1070;  Lynch  v.  Rail- 
road Co.,  IW  Mass.  636,  638,  34  N.  E.  1072; 
Steffe  T.  Ballroad  Co.,  supra;  Devine  v.  Rail- 
road Co.,  snpra;  Donahoe  v.  Railroad  Co., 
103  Maas.  856,  26  N.  S).  868;  Thyng  v.  RaU- 
raad  Co..  ISO  Masa.  18,  30  N.  B.  168);  and 
we  think  that  this  is  the  better  oonatructlon. 

V.42K.E.D0.2— 8 


If  "control"  is  one  thing,  and  "charge"  is 
another,  then,  Inasmucb  as  to  some  extent 
every  brakeman  upon  a  train  would  have 
"control"  of  it,  every  employ^  injured  by  an 
accident  resulting  from  the  carelessness  of  a 
biakeman  would  have  a  right  of  action 
against  the  corporation  which  employed  him, 
and  the  defense  of  common  employment  as 
to  brakttnen  would  be  done  away  with,  even 
though  the  brakemen  might  be  acting  under 
an  Immediate  superior.  The  statute  is  to  be 
fairly  construed  (Ryalls  v.  Mechanics'  Mills, 
150  Mass.  192,  22  N.  B.  766),  and,  while  It  re- 
moves the  defense  of  common  employment 
In  some  cases,  it  does  not  extinguish  It  alto- 
gether; and  we  do  not  think  that  the  legisla- 
ture Intended  that  it  should  be  abolished  In 
all  cases  where  Injuries  were  sustained  by 
the  carelessness  of  a  brakeman.  If  It  had, 
it  would  have  used  language  more  trnly  de- 
scriptive of  a  brakeman's  usual  occupation 
than  the  words,  "any  person  In  the  service 
of  the  employer  who  has  the  charge  or  con- 
trol of  any  •  •  •  train  upon  a  railroad." 
It  Is  the  charge  or  control  of  which  the  stat- 
ute speaks,  and  not  a  charge  or  control,  and 
It  is  the  charge  or  control  of  the  train  as  a 
connected  whole  .which  Is  meant,  not  of  por- 
tions, which,  together,  form  a  whole.  Thyng 
V.  Railroad  Co.,  supra.  We  think,  ther^ore, 
that  by  the  words  "any  person  •.  •  •  who 
has  the  charge  or  control"  Is  meant  a  person 
who,  for  the  time  being  at  least  has  Immedi- 
ate authority  to  direct  the  movoneuts  and 
management  of  the  train  as  a  whole,  and  of 
the  men  engaged  upon  it  It  Is  not  necessary 
that  the  person  in  charge  or  control  should  be 
actually  upon  the  train  Itself.  Donahoe  y. 
Railroad  Co.,  supra.  On  the  other  hand,  the 
mere  fact  that  a  laborer  or  brakeman  is  put 
in  such  a  position  that  for  the  moment  he 
physically  controls  and  directs  Its  movements 
under  the  eye  of  his  superior  does  not  con- 
stitute him  a  person  in  "the  charge  or  con- 
trol" of  the  train,  though  there  may  be  cir- 
cumstances nnder  which  he  would  have  such 
charge  or  control.  O'Connor  v.  Neal,  163 
Mass.  281,  26  N.  B.  867;  Steffe  v.  RaUroad 
Co.,  supra.  It  is  possible  that  more  than  one 
person  may  have  "the  charge  or  control"  of 
a  train  at  the  same  time.  The  case  of  the 
engineer  Is  expressly  provided  for,  and  It  Is 
not  likely  that  any  negligence  of  his  which 
would  affect  the  train  would'  not  be  negli- 
gence in  the  management  of  the  locomotive 
engine  of  which  at  the  time  he  had  "the 
charge  or  control."  Applying  these  principles 
to  the  case  before  us,  we  do  not  think  that 
dtber  O'Brien  or  Desloury  had  "the  charge 
or  control"  of  the  train  as  It  went  onto  the 
side  track,  and  after  the  engine  and  caboose 
bad  been  detached,  but  that  they  were  fel- 
low .servants  of  the  plalntlfTs  Intestate. 
They  certainly  had  not  before  that,  and  after 
it  th^  were  still  acting  as  before,  under  the 
supervision  and  direction  of  Stickles,  the  con- 
ductor, who  was  on  the  gi-ound  or  hi  the 
caboose,  and  had  at  no  time  glvm  up  the 
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direction  or  controL  The  dnty  of  eacb  waa 
to  take  care  of  the  brakes  on  the  cars  at  bis 
own  end  of  the  train,  and  to  stop  It  season- 
ably, In  conjunction  with  the  other,  when  it 
bad  cleared  the  No.  6  switch.  They  did  not 
have  the  charge,  and,  except  In  a  very  lim- 
ited sense,  and  one,  as  we  think,  not  meant, 
they  did  not  have  the  control.  We  doubt,  al- 
so, whether  quoad  this  train,  Mozier,  the 
foreman  of  the  switching  gang,  could  be  said 
to  have  had  "the  charge  or  control."  All 
ttiat  he  did  was  to  direct  on  which  track  it 
should  be  put  "The  charge  or  control"  of 
the  train  and  of  the  men  on  it  remained  in 
the  hands  of  Stickles,  and  it  was  his  duty 
to  see  that  it  was  switched  on  to  the  desig- 
nated track.  There  is  nothing  to  show  tliat 
after  he  had  given  the  direction,  Mozier  liad 
anything  further  to  do  with  the  train.  But, 
«ven  if  he  had  "the  charge  or  control,"  we 
see  no  evidence  of  negligence  on  his  part. 
There  la  nothing  to  show  tliat  there  was 
not,  as  he  said  to  O'Brien,  room  for  40 
cars  on  the  No.  4  track,  clear  of  the  switch 
to  No.  6,  or  that  It  was  an  Improper  place  to 
direct  the  train  to;  and,  in  view  of  what 
must  be  regarded  as  the  known  and  under- 
stood custom  of  the  yard,  to  switch  cars  in 
at  both  ends  on  the  same  track,  no  special 
warning  or  signal  on  his  part  as  to  the  cars 
at  the  other  end  of  the  track  would  seem  to 
have  been  required  even  If  bis  statement  that 
there  was  room  for  40  cars  did  not  of  Itself 
carry  an  implication  which  the  brakeman 
would  understand  aa  meaning  that  there  were 
cars  already  standing  there. 
.  It  was  admitted  that  there  was  no  negli- 
gence on  the  part  of  the  engineer  of  Stickles' 
train,  and,  while  it  Is  not  entirely  clear,  we 
do  not  understand  that  it  was  contended  that 
there  was  any  negligence  on  the  i>art  of  Col- 
lins, the  conductor  of  the  train  that  was 
standing  on  track  No.  4.  We  think  it  suffi- 
deutly  appears  from  the  instructions  con- 
tained in  the  report  that  the  jury  must  have 
understood  that  the  plaintifT  was  entitled  to 
recover  only  in  case  there  was  negligence  on 
the  part  of  a  person  in  charge  or  control  of 
the  train  of  which  Stickles  was  conductor,  in 
shifting  it  over  onto  track  No.  4,  and,  con- 
sequently, that  the  defendant  was  not  harmed 
by  the  refusal  to  give  the  specific  instruction 
to  that  effect  which  was  aaked  for.  We  do 
not  understand  the  defendant  now  to  argue 
that  there  was  no  evidence  proper  to  be  sub- 
mitted to  the  Jury  on  the  question  of  the  neg- 
ligence of  Stickles. 

The  second  count  was  for  a  defect  in  the 
ways,  works,  and  machinery,  which,  it  was 
alleged,  "consisted  in  an  improper  and  in- 
efficient method  of  allowing  cars  to  be 
switched  upon  the  track  where  said  Caron 
was  at  work  at  the  time  while  said  track 
was  in  use  by  another  train,  and  in  allowing 
said  cars  to  be  so  switched  without  any  lights 
or  other  signals  or  wamlngs  to  persons  while 
on  said  track."  The  court  instructed  the 
Juiy,  In  effect,  that  a  method  adopted  by  an 


employer  for  carrying  on  Us  business,  which 
Involved  danger  to  one  or  more  of  his  serv- 
ants while  they  were  in  the  discharge  of  their 
duty  and  using  reasonable  care,  would  be  a 
defect  in  the  ways,  works,  and  machinery. 
As  there  may  be  a  new  trial,  we  think  it 
advisable  to  advert  to  the  instruction  thus 
given.  No  case  has  yet  gone  so  far  in  this 
state  as  to  hold  that  a  dangerous  method  of 
doing  business  may  constitute  a  defect  in 
the  ways,  works,  or  machinery,  though  there 
is  high  authority  for  it  in  England,  on  which 
the  learned  judge  who  tried  the  case  in  the 
superior  court  evidently  relied.  Smith  v. 
Baker  [1891]  App.  Cas.  825,  354,  per  Lord 
Watson.  We  do  not  think  it  necessary  to 
consider  the  question  In  the  present  aspect 
of  the  case  before  us,  since,  as  the  exceptions 
stand,  we  are  of  opinion  that,  even  If  the 
method  adopted  was  a  dangerous  one,  the 
plaintiff's  intestate  must  be  held  to  have 
taken  the  risk  of  It  There  is  nothing  to 
show  that  it  had  not  been  customary  to 
switch  cars  onto  tracks  already  occupied, 
without  warnings  or  signals  save  such  as 
would  naturally .  be  given  to  each  other  by 
those  engaged  in  the  work,  during  the  whole 
time  that  the  plaintiff's  Intestate  had  been 
working  In  the  yard,  which,  as  bis  widow 
testified,  was  two  years  and  four  months. 
It  does  not  appear  that  any  change  had  been 
made  hi  the  mode  of  doing  the  business  so 
as  to  make  It  more  dangerous  after  he  en- 
tered the  (k.^^Jaut's  service.  The  law  is 
well  settled  that  under  such  circumstances 
the  servant  assiunes  the  risk  of  such  dangers 
as  ordinarily  are  connected  with  the  service 
In  which  he  Is  engaged.  He  enters  the  busi- 
ness as  It  Is,  and  cannot  be  heard  to  com- 
plain that  it  might  have  been  made  safer,  or 
that  it  was  conducted  In  a  hazardous  manner. 
Goodes  V.  Railroad  Co.,  102  Mass.  287,  88  N. 
B.  500,  and  cases  cited;  O'Maley  ▼.  Oaslight 
Co.,  158  Mass.  135,  32  N.  E.  1119. 

The  question  put  to  Stickles  by  the  plain- 
tiff in  cross-examination  was  properly  admit* 
ted.  It  involved  an  Inquiry  of  fact  In  rela- 
tion to  the  management  of  the  train.  Bixcep- 
tions  sustained. 


SHEA  T.  HUDSON. 

(Supreme  Judicial  Court  of  Mtussachusetts. 
EssL'i.     Dec.  4,  1895^) 

Injubt   to   Phofsrtt— Damaoes — Testimont   o* 

OWNEB. 

In  an  action  for  Injuries  to  a  horse  and 
buggy  by  a  collision,  the  testimony  of  the  own- 
er respecting  the  value  of  the  property  before 
and  after  the  accident  may  be  admitted,  though 
witness  does  not  deal  in  horses  and  buggies. 

Exceptions  from  supreme  judicial  court,  'ESa- 
sex  county;   Henry  K.  Braley,  Judge. 

Action  of  tort  by  James  Shea  against  Ches- 
ter E.  Hudson  to  recover  for  injuries  to  a 
horse  and  buggy  by  collision  with  a  vehicle 
driven  by  defendajit   The  court  foimd  for 
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plaintiff,  and  defendant  (excepts.    Exceptions 
overruled. 

W.  &  Bartlett,  tat  plaintiff.  0.  U.  Bdl.  for 
defendant 

MORTON,  J.  Tbe  question  In  this  case  re- 
lates to  the  admissibility  of  tlie  testimony  of 
tbe  plaintiff,  wbo  was  tbe  owner,  respecting 
tbe  value  of  the  borse  and  buggy  before  and 
after  the  accident  Without  undertaking  to 
decide  that  In  erery  case  tbe  fact  of  owner- 
ship qualifies  a  party  to  testify  to  tbe  value 
of  or  damage  to  property,  we  tblnk  that  the 
evidence  was  rightly  admitted  in  the  present 
case.  It  tias  been  held  that  the  owner  of  real 
estate  was  competent  to  testify  to  tlie  dam- 
age done  to  bis  iMoperty  by  the  tating  of  part 
of  It  for  a  railroad,  and  also  that  his  opUiion 
regarding  the  value  of  his  estate  was  admissi- 
ble. Shattnck  v.  Ralboad,  6  Allen,  116;  Snow 
V.  Bailroad,  65  Me.  230;  Patch  v.  Boston,  146 
Mass.  67,  14  N.  E.  772;  Blariey  v.  City  of 
Salem.  160  Mass.  303,  35  N.  E.  85S.  In  Mercer 
V.  Vose,  67  N.  Y.  66,  the  plaintiff  was  permit- 
ed  to  testify  to  tbe  value  of  the  services  ren- 
dered by  him,  vriilch  were  the  subject  of  the 
suit  In  other  cases,  parties  sufficiently  famil- 
iar with  the  property  in  controversy  to  ex- 
press an  opinion  upon  its  value  have  been  al- 
lowed to  do  so^  tbongb  not  regarded  as  ex- 
perts. Walker  v.  Boston,  8  Cush.  270;  Sliaw 
V.  Charlestown,  2  Gray,  109;  Hasklna  v.  in- 
surance Co.,  6  Gray,  432;  Whitman  v.  Rail- 
road, 7  Allen,  313;  Reed  v.  Insurance  Co.,  138 
Mass.  574,  677.  Ordinarily,  the  owner  of  a 
borse  and  buggy  may  be  presumed  to  have 
such  a  familiarity  with  tbem  as  to  know  pret- 
ty nearly.  If  not  actually,  what  they  are  worth, 
although  he  does  not  buy  and  sell  horaes  or 
carriages.  In  Berney  v.  Dlnsmore,  141  Mass. 
^,  6  N.  K.  273,  no  question  was  presented  con- 
cerning the  admissibility  of  the  plaintiff's  opin- 
ion respecting  the  value  of  the  ring.  She  did 
not  offer  to  testify  to  Its  value.  Exceptions 
overruled. 


(185  Mass.  40) 

COMMONWEALTH  v.  BLANKINSHIP 
et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Plymouth.     Dec.  4,  1895.) 

CsimKAi.   Law— Vbrsict    ox  0>xfuctiko  Gvi- 
i>S!7cs— Cldbhooms — Gamino  House. 

1.  A  Tordlct  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

2.  Rooms  used  for  gambling  by  a  club  and 
nich  other  persons  as  tlie  members  invite  consti- 
tute a  common  gaming  house. 

Exceptions  from  superior  court;  Sherman, 
Judge. 

Blanklnsblp  and  others  were  convicted  of 
being  present  in  a  common  gaming  house,  and 
except    Exceptions  overruled. 

This  was  a  complaint  cliarglng  defendants 
wltb  being  present  in  rooms  used  as  and  for  a 
common  gaming  bouse.  At  the  trial,  defend- 
ants asked  tbe  court  to  rule,  "fourth,  that 
upon  all  tbe  evidence  tbe  Jury  must  return  a 


verdict  of  not  guilty;"  and,  "fifth,  tbat  If 
these  rooms  were  not  open  to  the  general  pub- 
lic, and  were  resorted  to  only  by  members  of 
said  club,  or  their  Invited  guests,  sold  rooms 
were  not  a  common  gaming  bouse,  even  If 
games  for  money  were  there  played."  The 
court  declined  to  so  rule.  Tbe  defendants  were 
convicted  and  excepted.  Other  facts  are  stat- 
ed In  the  opinion. 

R.  O.  Harris,  Dlst  Atty.,  for  tbe  Common- 
wealth.   H.  Kingman,  for  defendants. 

KNOWLTON,  J.  Tbe  only  exception  ar- 
gued in  this  case  Is  to  the  refusal  of  tbe  Judge 
to  give  tbe  fotulh  and  fifth  instructions  re- 
quested. There  was  ample  evidence  to  war^ 
rant  a  finding  tbat  the  rooms  referred  to  wmb 
fitted  np  for  the  purpose  of  gaming,  and  were 
commonly  resorted  to  and  were  used  as  a 
common  gaming  house.  Tbe  Jury  might  dis- 
believe tbe  testimony  Introduced  in  behalf  of 
tbe  defendants  for  the  purpose  of  avoiding  the 
ordinary  Inferences  to  be  drawn  from  the  dr- 
jnunstances  shown  by  the  commonwealth.  Tbe 
fourth  request  was  therefore  rightly  refused. 

Tbe  fifth  request  presents  the  question 
whether.  If  an  Incorporated  club,  having  ISO 
members,  occupies  rooms  which  are  commonly 
used  for  gambling  by  the  members  of  tbe  club 
and  such  other  persons  as  tbe  individual  mem- 
bers Invite  to  come  there,  it  Is  taken  ont  of 
the  statutes  in  reference  to  common  gaming 
houses  by  the  fact  that  It  Is  not  open  to  the 
public  generally.  Under  tbe  English  statute, 
which  is  not  identical  with  ours,  it  is  held  tbat 
a  building  may  be  a  common  gaming  bouse, 
although  resorted  to  only  by  members  of  a 
club  for  whose  use  the  place  Is  maintained. 
Jenks  V.  Turpln,  13  Q.  B.  Dlv.  505.  Gaming 
iiouses  in  this  country  and  in  England  are 
seldom  open  to  all  the  public.  Usually  only 
those  persons  are  admitted  who  are  supposed 
to  be  willing  to  have  the  law  violated  In  this 
way.  OftMi  strong  doors  and  double  locks  are 
used  to  keep  out  not  only  officers  of  the  law, 
but  all  others  who  are  not  known  to  tbe  pro- 
prietor, or  vouched  for  by  his  friends.  The 
word  "common,"  as  applied  to  a  gaming  house, 
does  not  necessarily  mean  that  it  Is  open  to  all 
the  publia  The  rulings  requested  and  refused 
in  the  present  case  assume  that  the  building 
was  commonly  resorted  to,  not  only  by  tbe 
members  of  the  club,  but  by  sucb  other  per- 
sons as  tbey  chose  to  invite  there.  If  so  re- 
sorted to,  It  might  well  be  found  to  be  a  com- 
mon gaming  house.  See  Ck)m.  v.  Adams,  100 
Mass.  310,  35  N.  B.  Sul;  Com.  v.  Warren,  161 
Mass.  281,  36  N.  E.  308.  Exceptions  over- 
ruled. 

CUB  Mass.  1) 

FULLER  V.  CHAPIN  et  al.  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 

Hampden.    N6r.  20,  1895.) 

Appbai,  rROM  Inteblocdtort  Dbcheb  —  Heariho 

OP  Appbau 

Pub.  St  c.  151,  I  16,  giving  the  right  of 

appeal  from  interlocutory  decrees,  declares  that 


Digitized  by 


Google 


116 


NORTHEASTERN  REPORTER,  VoL  42. 


(Maes. 


such  appeal  shall  not  suspend  the  decree  ap- 
pealed from,  nor  transfer  the  entire  cause  to 
the  full  court,  nor  any  matter  therein,  except  the 
question  whether  the  decree  appealed  from 
should  be  affirmed,  reversed,  or  modified.  He/d 
that,  it  not  appearing  that  the  discretion  of  the 
justice  In  denying  a  motion  for  the  framing  of 
issues  for  a  jury  trial  was  abused,  the  hear- 
ing of  the  appeal  from  the  order  denying  the 
motion  will  stand  for  hearing  when  the  case  is 
rtady  for  final  disposition. 

Appeal  from  superior  court,  Hampden 
county. 

Two  suits  by  Frank  H.  Fuller,  or  Francis 
H.  Fuller,  against  E.  Dudley  Cbapin  and 
another,  executors  of  Elizabeth  B.  Fuller. 
From  orders  denying  motions,  plaintiff  ap- 
peals.    Hearing  postponed. 

E.  H.  Lathrop  and  J.  B.  Carroll,  for  appel- 
lant.   Robinson  &  Robinson,  for  appellees. 

MORTON,  J.  In  each  of  these  cases  the 
plaintiff  aslced  for  the  framing  of  Issues  for 
a  jury  trial.  The  motions  were  denied,  and 
the  plaintiff  appealed.  The  same  question, 
arises  in  the  two  cases,  and  they  were  ar- 
gued and  have  been  considered  together. 
The  motions  related  to  an  Interlocutory  mat- 
ter, and  the  orders  denying  them  were  there- 
fore interlocutory  decrees.  Eames  v.  Eames, 
16  Pick.  141.  The  statute  gives  the  right  of 
appeal,  but  expressly  proyides  that  It  shall 
not  suspend  the  decree  appealed  from,  nor 
transfer  the  entire  cause  to  the  full  court, 
nor  any  matter  therein,  except  whether  the 
order  appealed  from  should  be  aflGbrmed,  re- 
versed, or  modified.  Pub.  St.  c.  151,  S  16. 
The  practice  In  regard  to  hearing  appeals 
from  orders  allowing  or  refusing  issues  in 
equity  or  probate  causes  does  not  seem, 
from  the  reported  cases,  to  have  been  en- 
tirely uniform  in  this  state.  In  some  cases 
the  appeal  appears  to  have  been  heard  be- 
fore the  case  was  ripe  for  final  disposition. 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102 
Mass.  45;  Ross  t.  Insurance  Co.,  120  Mass. 
113;  Bank  y.  Moulton,  143  Mass.  643,  10  N. 
E.  251.  And  we  Infer  that  such  is  the  prac- 
tice in  England.  Williams  v.  Guest.  10  Ch. 
App.  467.  In  other  cases  the  appeal,  or, 
where  exceptions  were  taken  to  the  order, 
the  exceptions,  do  not  seem  to  bave  been 
beard  till  the  case  was  ready  to  be  finally 
disposed  of.  Newell  v.  Homer,  120  Mass. 
281;  Doherty  v.  O'Callaghan,  157  Mass.  90, 
31  N.  E.  726;  Bourke  v.  Callanan,  160  Mass. 
105,  35  N.  E.  460.  The  same  want  of  uni- 
formity seems  to  have  prevailed  in  regard  to 
appeals  from  decrees  overruling  or  sustain- 
ing demurrers,  and  In  other  interlocutory 
matters.  In  some  cases  the  appeal  appears 
to  have  been  heard  before  the  case  was 
ready  to  be  finally  disposed  of  (Forbes  v. 
Tuckerman,  115  Mass.  115;  Hassam  v.  Bar- 
rett, Id.  256;  Fay  v.  Vanderford,  154  Mass. 
498,  28  N.  E.  681),  and  In  others  not  until 
this  stage  of  the  case  was  reached  (Parker 
V.  Flagg,  127  Mass.  28;  Cheney  v.  Gleason, 
125  Mass.  166,  180),  which  seems  to  be  the 


English  practice,  unless  the  demurrer  is  eacb 
that  Its  pendency  delays  the  proceedings 
(London,  etc.,  Ry.  Ca  v.  Imperial,  etc.,  Cred- 
it Ass'n,  3  Ch.  App.  231).  When  the  ques- 
tion raised  Is  of  such  a  character  that  it 
might  be  a  bar  to  further  proceedings,  there 
is  certainly  a  good  deal  of  propriety  In  hear- 
ing It  before  compelling  parties  to  go  into 
the  case  at  large.  Greene  v.  Harris.  11  R.  I. 
5,  10.  So,  also,  wbere  the  effect  of  delay 
would  be  to  subject  the  appelhint  to  Irrep- 
arable loss.  It  would  seem  that  there  should 
be  an  early  hearing  (Lazenby  v.  White,  6  Ch. 
App.  88),  and  possibly  In  other  cases.  But 
It  has  been  held  that  proceedings  will  not  be 
suspended  because  parties  will  be  put  to 
unnecessary  expense  If  the  decree  should  be 
reversed.  2  Danlell,  Ch.  Prac.  (3d  Am.  Ed.) 
1550,  and  cases  cited;  London,  etc.,  Ry.  Co. 
V.  Imperial,  etc.,  Credit  Ass'n,  supra.  No 
doubt  the  trouble  and  expense  to  which  the 
parties  might  be  subjected  by  being  obliged 
to  proceed  with  the  case  on  the  assumption 
that  the  decree  was  valid.  If  afterwards  it 
should  be  reversed  or  modified  on  appeal, 
has  had  something  to  do  with  the  apparent 
readiness  of  the  courts  to  hear  Interlocutory 
appeals  from  orders  allowing  or  disallowing 
Issues  before  the  case  was  ripe  for  a  final 
decree.  But  we  think  that  all  Interlocutory 
appeals  must  stand  on  the  same  footing,  so 
far  as  regards  the  right  to  a  summary  hear- 
ing. The  same  considerations  would  exist 
oftentimes  in  favor  of  an  early  hearing  upon 
an  appeal  from  an  order  overruling  a  plea 
or  demurrer,  or  In  some  other  Interlocutory 
matter,  as  uix>n  one  from  an  order  allowing 
or  disallowing  lasues,  and  would  have  much 
the  same  force  at  law  as  In  equity,  although 
the  statutes  relating  to  appeals  and  excep- 
tions are  not  the  same  at  law  as  In  equity. 
It  is  settled,  however,  at  law,  for  reasons 
which  are  stated  In  Lowd  ▼.  Brigham,  154 
Mass.  107. 26  N.  E.  1004,  that,  generally  speak- 
ing, no  appeal  from  an  exception  to  an  In- 
terlocutory ruling  or  order  will  be  heard 
"In  this  court  until  the  case  is  either  finally 
disposed  of  In  the  court  In  which  It  Is  pend- 
ing, or  Is  In  a  condition  to  be  finally  disposed 
of  there  If  the  exceptions  are  overruled.*' 
though  In  that  case  it  was  held  that  the  rea- 
son for  the  rule  did  not  apply,  and  that  the 
exceptions  might  be  entered  and  beard. 
When  It  Is  provided  by  statute,  as  It  seems 
to  be  in  Maine  (Call  v.  Perkins,  05  Me.  439), 
that  the  court  shall  order  Issues  to  be  framed 
when  requested  by  either  party,  or,  as  In 
Rhode  Island,  that  questions  of  fact  raised 
by  the  bill  shall  be  tried  by  the  jury  upon 
demand  in  writing  by  any  party  (Pub.  St.  R. 
I.  c.  192,  i  9),  the  case  might  stand  differ- 
ently. But  our  statute  relating  to  appeals 
from  Interlocutory  decrees  plainly  contem- 
plates that  the  progress  of  the  case  Is  not 
to  be  embarrassed  or  delayed  as  of  right  by 
appeals  affecting  Interlocutory  matters,  how- 
ever Important  they  may  be.  Forbes  v. 
Tuckerman,  supra.    But  delay  tvould  be  the 
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natural  result  If  tb^  were  to  be  beard  In 
tbelr  order  as  soon  as  might  be  after  they 
were  entered  In  this  court.  For  It  Is  hardly 
to  be  supposed  that  the  court  from  which 
the  appeal  was  taken  would  proceed  to  hear 
matters  that  might  be  affected  by  it,  be- 
fore it  was  disposed  of.  The  appellant  Is 
not  left  without  a  remedy,  since  it  Is  ex- 
pressly provided  that  the  Justice  making  the 
order  or  decree  may  report  the  question  to 
the  full  court  if  he  thinks  that  It  should  be 
determined  before  further  proceedings  are 
had,  and  may  stay  all  further  proceedings, 
except  such  as  are  necessary  to  protect  the 
rights  of  parties.  Pub.  St  c.  151,  !  18.  In 
practice,  this  is  often  done.  The  provision 
applies  to  the  superior  court  as  well  as  to 
this.  St.  1883,  c.  223,  S  2.  It  is  to  be  pre- 
sumed that  the  discretion  thus  reposed  in  the 
Justice  making  the  order  or  decree  will  be 
exercised  in  all  cases  where  Justice  requires 
that  it  should  be.  If,  however,  in  any  case, 
it  clearly  appears  that  an  appeal  should  be 
heard  and  determined  before  the  case  Is 
reedy  for  final  disposition,  and  the  Justice 
who  makes  the  order  or  decree  declines  for 
any  reason  to  report  the  question.  It  would 
still  be  within  the  power  of  the  full  court  to 
advance  the  hearing  on  the  appeal,  and  thus 
to  deal  with  the  case  as  justice  required. 
We  discover  nothing  In  these  cases  showing 
that  the  discretion  of  the  Justice  Who  made 
the  orders  appealed  from  was  not  wisely  ex- 
ercised, nor  any  reason  for  advancing  the 
hearing  upon  the  appeals.  They  will  stand, 
therefore,  for  hearing  when  the  cases  are 
ready  to  be  finally  disposed  of.  This  dispo- 
sition of  the  cases  renders  It  unnecessary  for 
us  to.  consider  at  this  stage  the  question 
which  the  plaintiff  has  argued,  of  his  right 
to  a  Jury  trloL  Appeal  to  stand  for  hearing 
when  the  case  is  ready  for  final  disposition. 


(165  Maaa.  23) 

PBBRY  V.  SNOW. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.  Nov.  29,  1895.) 
Basemekt— KiOBT  TO  Cakkiaqe  Wat. 
Where  the  commissioners  in  partition 
gave  defendant  a  right  of  way  in  "a  passage 
way  six  feet  wide"  over  plaintiffa  land,  de- 
fendant had  no  right  to  use  the  same  for  a 
carriage  way,  in  the  absence  of  evidence  that  it 
had  been  used  for  that  purpose  before  parti- 
tion, or  that  after  partition  the  parties  had 
actually  held  it  in  that  manner;  and  the  driving 
of  teams  generally  on  the  land  did  not  prove 
a  right  to  bo  use  it,  particularly  as  it  was 
shown  that  there  was  another  way  from  which 
teams  could  go  upon  defendant  s  land,  and 
that  teams  were  from  5%  to  7  feet  in  width. 

Exceptions  from  superior  court,  Essex 
county;    Banlel  W.  Bond,  Judge. 

Trespass  quare  clausum  by  Sarah  A.  Per- 
ry ugainst  Samuel  Snow,  2d.  Plaintiff  had 
Judgment,  and  defendant  excepts.  Exceptions 
overruled. 

It  appeared  that  the  premises  now  owned 
by  the  plaintiff  and  defendant  were  former- 


ly owned,  as  tenants  In  common,  by  James 
Topham  and  Benjamin  Robinson,  and  that 
a  certain  dwelling  house  was  situated  upon 
the  said  premises,  and  by  an  indenture  made 
between  the  said  Topham  and  Robinson,  dated 
the  12th  day  of  November,  1802,  the  dwell- 
ing house  upon  said  premises  was  divided 
in  severalty  between  Topham  and  Robinson, 
but  that  the  remainder  of  said  premises  was 
still  held  by  them  as  tenants  In  common. 
It  further  appeared  tbat  Alexander  S.  Per- 
ry, the  husband  of  the  plaintiff  in  this  ac- 
tUm,  became  the  owner  of  the  interest  of 
James  Topham  In  said  dwelling  house  and 
land,  and  the  defendant  became  the  owner 
of  the  part  set  off  to  Benjamin  Robinson, 
and  of  his  Interest  In  the  land;  that  com- 
missioners were  appointed  by  the  probate 
court  to  make  partition  of  the  real  estate 
between  Alexander  S.  Perry  and  the  defend- 
ant, they  holding  said  real  estate  as  ten- 
ants in  common,  and  on  the  3d  Monday  of 
May,  A.  D.  1888,  partition  was  made  of  the 
real  estate  between  the  said  Alexander  S. 
Perry  and  the  defendant,  and  when  said 
partition  was  made  In  said  premises  a  right 
of  way  In  a  passage  way  six  feet  wide,  along 
the  southeast  side  of  the  dwelling  house,  for 
the  accommodation  of  said  Perry  and  said 
Snow,  was  set  off  by  said  commissioners. 
On  May  26,  1893,  Alexander  S.  Perry  con- 
veyed his  interest  in  the  premises  to  Cbarles 
E.  Perry,  and  on  the  same  day  Charles  E. 
Perry  conveyed  his  interest  acquired  from 
the  said  Alexander  S.  Perry  to  the  plaintiff, 
Sarah  A.  Perry.  Plaintiff  subsequently 
erected  an  obstruction  over  said  passage 
way  in  such  a  manner  as  to  Interfere  with 
the  use  thereof  by  vehicle  and  teams.  De- 
fendant, claiming  that  be  had  the  right  to 
use  the  passage  for  a  carriage  way,  with 
force  and  arms  removed  the  obstruction,  and 
this  action  was  brought  to  recover  damages 
for  so  doing.  The  court  held  that  defendant 
had  no  right  to  use  the  passage  as  a  car- 
riage way,  and  defendant  excepted. 

H.  P.  Moulton,  for  plaintiff.  H.  F.  Hnrl- 
burt  and  E.  T.  McCarthy,  for  defendant 

MORTON,  J.  The  way  is  described  more 
than  once  in  the  report  of  the  commission- 
ers as  "a  passage  way  six  feet  wide  along 
the  back  of  the  house,"  but  there  Is  noth- 
ing in-  the  report  to  indicate  the  kind  of 
travel  which  it  is  to  be  used  for.  If  there 
had  been  at  the  trial  any  evidence  tendingr 
to  show  that  there  bad  been  in  existence  at 
that  place,  before  the  partition,  a  similar 
way,  which  bad  been  used  for  foot  and  car- 
riage travel,  it  might  have  been  a  ques- 
tion of  fact  for  the  jury  whether  the  com- 
missioners did  not  Intend  that  the  way 
which  they  established  should  not  be  used 
in  the  same  manner.  So^  also.  It  might  have 
been  a  question  of  fact  for  the  Jury  whether 
the  way  was  designed  for  foot  and  carriage 
travel.  If  there  had  been  evidence  tendlns 
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to  show  that  after  the  report  of  the  com- 
mlsBioners  the  parties  actually  had  held  It 
In  that  manner.  But  eTidence  tending  to 
show  the  driving  of  teams  generally  on  the 
land  for  some  distance  In  the  rear  of  the 
house  would  hare  no  tendency  to  show  that 
there  was  a  way  for  foot  and  carriage  travel 
in  this  particular  place  (Starkie  v.  Rich- 
mond, 155  Mass.  188.  106.  29  N.  E.  770), 
nor,  we  think,  to  show  that  the  commis- 
sioners Intended  this  way  for  foot  and  car- 
riage travel.  The  defendant  testified  "that 
there  was  no  other  way  for  teams  to  en- 
ter upon  his  premises,  except  by  said  way." 
But  it  was  in  evidence,  and  appears  clearly 
from  the  plan  annexed  to  the  exceptions, 
that  there  was  a  way  on  the  northerly  side 
of  his  premises,  mnnlng  from  the  same 
street,  from  which  he  claimed  the  right  to 
enter  with  teams  over  the  plaintilTB  prem- 
ises; and  his  testimony  must  be  taken,  we 
think,  subject  to  the  qualification  thus  imposed 
upon  it.  It  also  appeared  that  the  width 
of  teams  varies  from  514  to  7  feet.  If  the 
way  had  been  intended  for  carriage  travel. 
It  would  seem,  therefore,  that  It  would  have 
been  made  wider.  From  the  report  of  the 
commissioners,  and  the  plan  and  the  inden- 
ture of  1802,  it  appears  that  the  passage 
way  goes  by  the  back  door  of  the  house, 
and  two  feet  beyond  the  cellar  door,  in  both 
of  which  the  parties  have  common  rights, 
and  for  convenient  access  to  and  from 
which,  in  ordinary  use  by  the  tenants  of 
the  portions  of  the  house  belonging  to  the 
plaintiff  and  defendant,  respectively,  it 
would  seem  to  have  been  the  object  of  the 
commissioners  to  provide,  rather  than  for  a 
carriage  way  to  and  from  Glover  street  for 
the  defendant  and  his  tenants  or  grantors. 
Upon  the  whole  case,  we  think  that  the  rul- 
ing of  the  court  was  right.  The  exception 
as  to  damages  has  not  been  argued,  and 
we  have  not  considered  it  Exceptions  over- 
ruled. 


(164  Mass.  6«1] 

ATTORNEY  GENERAL  ex  rcl.  TOWN  OP 

PAIBHAVEN  V.  BRIGGS  et  al. 

(Supreme  Judicial  Court  of  Massachosetta. 

Bristol.     Nov.  27,  1895.) 

Will  —  Constroctioh  —  Charitable   Usb  — Doo- 
TKiMs  of  -Ci-pres. 

1.  A  will  devised  the  Income  of  a  trost  fund 
to  support  a  school  in  a  particular  district  of 
a  town,  in  addition  to  the  land  and  scfaoolhouse 
thereon,  which  the  testator  had  already  given 
the  district.  Testator  bad  devised  property  to 
two  other  districts  of  the  town,  and  the  resi- 
due of  his  estate  to  a  charity.  The  heirs  recov- 
ered the  lot  and  schoolhouse  on  breach  of  the 
deed  of  gift.  Held  that,  on  abolishment  of  the 
school  district  by  law,  the  income,  under  the  doc- 
trine of  cy-pres,  should  be  devoted  to  support- 
ing a  school  maintained  in  the  same  territory, 
though  it  accommodated  children  from  other  ter- 
ritory. 

2.  The  fact  that  a  testator  devises  the  resi- 
due of  his  estate  to  a  charity  will  not  prevent 
the  application  of  the  doctrine  of  cj-pres-  to  an- 
other charitable  bequest,  which  cannot  be  ad- 


ministered precisely  according  to  the  terms  of 
the  will. 

Case  reserved  from  supreme  Judicial  court, 
Bristol  county. 

Action  by  the  attorney  general,  on  relatlcm 
of  the  Town  of  Falriiaven,  against  one  Brlggs 
and  others,  for  the  construction  of  a  wilL  Re- 
served and  reported  from  the  supreme  court 
Decree  tor  petitions. 

W.  Clifford  and  A.  B.  (^oUins,  for  petitioner. 
B.  li.  Barney,  G.  F.  Tucker,  and  A.  E.  Perry, 
for  resjiondents. 

KNOWLTON,  J.  The  will  of  Abner  Pease 
contains  a  provision  as  follows:  "After  the 
decease  of  my  wife,  or  when  she  ceases  to  be 
my  widow,  I  give  to  my  said  executors  dur- 
ing their  lives,  or  the  life  of  the  survivor,  and 
after  thdr  decease,  or  should  they  decline 
the  trust,  to  the  selectmen  of  Falrhaven,  in 
trust,  and  to  their  successors  in  that  office, 
as  a  fund,  forever,  five  thousand  dollars,  the 
income  of  which  to  be  appropriated  for  the 
purpose  of  supporting  a  school  in  school  dis- 
trict number  nineteen  in  said  Fairhavoi, 
called  the  'Pease  District.'  This  sum  is  in 
addition  to  a  lot  of  land  and  schoolhouse 
thereon  which  I  have  given  said  district."  It 
is  too  dear  for  discussion  that  tliis  creates  a 
good  public  charitable  bequest,  to  the  admin- 
istration of  which  tills  court  will  give  all 
necessary  aid.  Sears  v.  Chapman,  158  Mass. 
400,  33  N.  E.  604;  Society  v.  Harrhnan,  125 
Mass.  321;  RusseU  v.  AUen,  107  U.  S.  163, 
2  Sup.  Ct  327. 

The  schoolhouse  referred  to,  and  the  lot  of 
land  on  which  it  stands,  have  been  recovered 
from  the  district  by  the  hefars  at  law  of 
Abner  Pease,  under  a  writ  of  entry  brought 
on  account  of  a  breach  in  a  condition  In  the 
deed  of  gift,  which  required  that  the  school- 
house  should  be  kept  and  maintained  by  the 
inhabitants  of  the  district  for  the  use  of  a 
school.  It  Is  found  by  the  master,  for  satis- 
factory reasons,  which  are  stated  In  Iiis  re- 
port, tliat  it  is  impracticable  .to  use  the  fund 
In  question  for  the  maintenance  of  a  school 
in  this  district,  and  thus  a  case  is  presented 
in  wliich  the  purpose  of  a  testator  cannot  be 
accomplished  In  the  manner  prescrit)ed.  The 
question  arises  whether  the  charity  must  al- 
together fall,  or  whether  it  is  a  case  for  the 
application  of  the  doctrine  of  cy-pres,  where- 
by the  general  purpose  of  the  testator  may 
be  carried  out  in  a  way  differing  from  that 
which  he  contemplated.  He  meant  to  have 
the  money  used  in  the  support  of  a  school  in 
school  district  No.  19,  for  the  benefit  of  that 
part  of  the  public  who  might  from  time  to 
time  reside  within  the  district,  or  so  near  it 
as  to  use  the  school  established  there.  He 
liad  an  interest  in  the  education  of  children, 
and  particularly  in  the  education  of  children 
residing  in  that  district.  But  we  should  un- 
doubtedly do  blm  injustice  If  we  should  in- 
terpret his  purpose  so  narrowly  as  to  make 
the  continuance  of  the  charity  depend  upon 
the  maintenance  of  a  school  within  the  limits 
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«t  the  district,  the  entire  area  of  which  was 
only  about  25  acres.  When  he  made  his  will 
he  thought  the  continuance  of  a  school  there 
-was  the  best  way  of  promoting  education  in 
that  vicinity.  The  promotion  of  education  In 
that  neighborhood  was  his  object,  and  the 
charity  is  of  such  a  kind  that  his  general  pur- 
pose must  be  carried  out  as  nearly  as  posdble 
in  accordance  with  his  design,  even  though 
the  result  reached  differs  in  minor  particulars 
from  that  Intended.  Weelts  v.  Hobson,  150 
Mass.  377,  23  N.  B.  215;  Sears  v.  Chapman, 
158  Mass.  400,  S3  N.  E.  604;  Jackson  v.  Phil- 
Ups,  14  Allen,  539;  Attorney  General  v.  Glyn, 
12  Sim.  84;  Blscoe  v.  Jackson,  35  Ch.  Dlr. 
460;  Birchard  v.  Scott,  39  Conn.  63. 

It  is  contended  in  behalf  of  the  resldaary 
legatees  that -Inasmuch  as  the  bequest  cannot 
be  used  exactly  as  provided  by  the  will,  and 
as  the  residue  Is  given  to  a  charity,  It  should 
be  held  that  this  bequest  has  failed,  and  that 
the  fond  should  go  to  them,  for  the  charitable 
uses  mentioned  in  the  residuary  clause.  But 
the  fact  that  the  residue  is  given  to  a  charity 
does  not  defeat  the  application  of  the  doctrine 
«f  cy-pres  to  another  charitable  bequest. 
which  it  becomes  Impracticable  to  administer 
precisely  according  to  the  terms  of  the  •vlll. 
This  rule  Is  established  by  the  highest  author- 
ity in  England,  and  it  Is  founded  upon  the 
same  principles  of  Interpretation  as  the  gen- 
eral doctrine  of  cy-pres  Itself.  The  residuary 
clause  Is  to  be  considered  only  as  other  parts 
of  the  wUl  are  considered,  to  aid  In  ascer- 
taining the  general  purpose  of  the  testator  In 
regard  to  the  gift  in  question.  Ironmongers 
€o.  V.  Attorney  General,  10  Clark  &  F.  908; 
Mayor  of  Lyons  v.  Advocate  General  of  Ben- 
gal, 1  App.  Cas.  91.  Upon  the  facts  found 
by  the  master,  it  Is  the  duty  of  the  court  to 
frame  a  scheme  which  shall  accomplish  the 
seneral  purpose  of  the  testator  as  nearly  as 
possible  according  to  the  terms  prescribed  by 
his  vrtll.  It  may  be  difficult,  if  not  Impracti- 
cable, to  use  the  Income  of  the  fund  In  such 
a  way  as  to  give  the  Inhabitants  of  the  terri- 
tory which  was  formerly  school  district  No. 
19  any  greater  benefits  from  it  than  others 
have  who  are  accommodated  by  the  Rogers 
school;  but,  even  if  the  benefits  from  It 
should  be  shared  by  all  the  inhabitants  of  the 
town.  It  would  not  be  extending  the  effect  of 
the  gift  beyond  the  proper  Bcope  of  the  doc- 
trine of  cy-pres  in  Its  application  to  a  case  of 
this  kind.  If  the  gift  could  be  administered 
precisely  as  the  testator  intended,  its  prlocl- 
pal  effect  would  be  to  relieve  the  Inhabitants 
of  the  district  from  ah  expenditure  which 
they  would  otherwise  be  obliged  to  make  in 
the  performance  of  their  public  duties.  After 
the  abolition  of  the  school  districts  under 
St.  1800,  c.  110,  until  the  school  was  discon- 
tinued, upon  the  opening  of  the  Rogers  school. 
In  1886,  the  school  In  the  district  was  main- 
-tatned  by  the  town,  and  the  practical  effect  of 
the  gift  was  merely  to  relieve  the  town  from 
taxation  yearly  to  the  amount  of  the  annual 
.Income  of  the  fund.    In  another  part  of  his 


will  the  testator  has  given  properly  to  two 
other  school  districts  in  the  town,  the  bene- 
fit of  which,  since  the  abolition  of  the  school 
districts,  has  been  enjoyed  by  all  the  Inhab- 
itants of  the  town.  It  was  plainly  within  his 
general  Intent  that  the  town,  as  a  whole, 
should  share  his  bounty.  If  it  could  not  other- 
wise be  made  available  by  those  residing  In 
district  No.  19.  Upon  the  facts  found  by  the 
master,  it  seems  that  the  income  of  the  fund 
should  be  applied  In  some  way  towards  the 
support  of  the  Rogers  school,  or  used  in  fur- 
nishing instruction  of  some  kind  In  connec- 
tion with  that  school.  The  case  must  be  far- 
ther heard  by  a  single  Justice,  who  will  frame 
a  scheme,  either  with  or  without  the  aid  of  a 
master,  for  applying  the  Income  of  the  fund 
to  educational  purposes  for  the  benefit  of  per- 
sons living  within  the  territory  which  was 
formerly  school  district  No.  19,  and  In  that 
vicinity,  and  of  such  other  persons  In  the 
town  as,  in  the  exercise  of  their  legal  rights, 
may  Incidentally  derive  advantage  from  it. 
So  ordered. 


OM  Mass.  687) 
COMMONWEALTH   v.   FITZGERALD. 
(Supreme  Judicial  Court  of.  Massachusetts. 
Hampden.    Nov.  20,  1895.) 
Arson— Ownership  or  Bkidor— Coontt. 
Though    the    bridge    purchased    by    St. 
1872,  c.  131,  was  laid  out  as  a  public  highway, 
and  the  care  thereof  given  to  certain  cities,  a 
county,  by  reason  of  its  payment  of  one-half 
the  cost  and  expenses  for  maintenance  thereof, 
had  such  a  special  property  therein  as  would 
support  an  allegation  of  ownership  in  an  indict- 
ment for  the  burning  thereof. 

Exceptions  from  superior  court,  Hampden 
county. 

Indictment  against  Michael  Fitzgerald  for 
burning,  at  Springfield,  the  old  "toll  bridge," 
so  called,  extending  from  West  Springfield 
to  Springfield,  over  the  Connecticut  river, 
"the  property  of  the  county  of  Hampden." 
The  indictment  was  returned  by  the  grand 
jury  to  the  September  term  of  the  superior 
court  for  the  transaction  of  criminal  busi- 
ness, and  at  the  trial  a  verdict  of  "Guilty" 
was  rendered,  and  defendant  excepts.  Over- 
ruled. 

At  the  trial  the  government  introduced,  as 
evidence  of  ownership  of  the  property  burn- 
ed, chapter  131  of  the  Acts  of  1872,  making 
the  bridge  in  question  a  free  bridge,  and  a 
decree  of  the  supreme  judicial  court  Wil- 
liam C.  Marsh,  county  treasurer  of  Hampden 
county,  testified  that  the  county  of  Hampden 
paid  no  Individuals  for  the  care,  mainte- 
nance, or  superintendence  of  the  bridge;  that 
twice  In  each  year,  Just  after  the  1st  days  In 
January  and  July,  upon  the  order  of  the 
county  commissioners,  he  paid  the  city  treas- 
urer of  Springfield  and  the  town  treasurer 
of  West  Springfield  money  for  the  care  and 
maintenance  of  the  bridge;  that  no  one  was 
employed  or  under  pay  by  the  county  to  look 
out  for  the  bridge;  that  no  repairs  on  the 
bridge  were  ordered  by  the  countj'.    The  de- 
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fendant  Introduced  fonr  deeds  to  show  tbe 
ownership  of  the  lands  on  the  east  extremity 
of  the  bridge.  This  was  all  the  evidence  re- 
lating to  the  ownership  of  the  bridge,  or  of 
any  Interest  of  the  county  of  Hampden  In 
said  bridge.  The  evidence  showed  that  the 
bridge  was  about  a  quarter  of  a  mile  long, 
and  the  fire  occurred  about  150  feet  from  the 
easterly  end  of  said  bridge.  At.  the  concln- 
sion  of  the  evidence,  the  defendant  moved 
that  a  verdict  be  directed  for  the  defendant, 
on  the  ground  of  variance  between'  the  alle- 
gation of  ownership  in  the  Indictment  and 
the  proof.    The  court  refused  to  so  rule. 

The  defendant  requested  the  court,  among 
other  requests,  to  rule  as  follows:  "(1)  To 
have  actual  possession  of  the  bridge  or  a 
part  thereof,  the  county  of  Hampden  must 
either  own  the  bridge  or  a  part  thereof  In 
fee,  or  else  have  partial  or  entire  charge  of 
the  care  or  maintenance  of  said  bridge.  (2) 
The  statute  of  1872  (chapter  131)  gave  the 
actual  possession  of  the  bridge  to  the  city 
of  Springfield  and  the  town  of  West  Spring- 
field. (3)  The  mere  fact  that  the  county  of 
Hampden  paid  the  city  of  Springfield  and 
town  of  West  Springfield  twice  each  year  a 
proportion  of  the  expense  for  care  and  main- 
tenance of  the  bridge  does  not  give  the  coun- 
ty of  Hampden  any  special  property  In  said 
bridge.  (4)  There  is  no  evidence  that  the 
county  of  Hampden  had  any  general  or  spe- 
cial property  In  said  bridge."  The  presiding 
Judge  gave  the  second  ruling  asked  for,  and 
refused  the  other  rulings;  and  the  case  went 
to  the  jury  with  instructions  that,  for  the 
purposes  of  this  case,  the  Jury  might  consid- 
er the  bridge  as  the  property  of  the  county 
of  Hampden. 

0.  L.  Gardner,  Dist  Atty.,  for  the  Com- 
monwealth.    Tom  Fitzgibbon,  for  defendant. 

MORTON,  J.  The  bridge  in  question  was 
otiglpally  a  toU  bridge.  By  St.  1872,  c.  131, 
I  1,  it  was  laid  out  as  a  public  highway, 
and  the  care  and  superintendence  of  it 
were  ^ven  by  section  4  to  the  city  council 
of  Springfield  and  the  selectmen  of  West 
Springfield.  Commissioners  were  appointed, 
who  awarded  the  proprietors  $30,000  "as 
damages  for  the  laying  out  of  said  bridge, 
piers,  and  abutments,  and  way  as  a  public 
way,"  and  for  the  land,  toll  house,  and  all 
the  appurtenances.  Of  this  sum,  $15,000  was 
apportioned  to  the  county  of  Hampden,  and 
was  duly  paid  by  it;  $10,000  was  allotted  to 
the  city  of  Springfield,  $4,000  to  the  town  of 
West  Springfield,  and  $1,000  to  the  town  of 
Agawam.  The  commissioners  also  awarded 
that  the  county  should  pay  one-half  of  the 
expense  of  maintenance  and  repairs  (which 
It  has  done),  and  that  the  city  of  Springfield 
should  pay  one-third,  and  the  town  of  West 
Springfield  one-sixth.  The  Indictment  alleg- 
ed that  the  bridge  was  the  property  of  the 
county  of  BCampden.  The  defendant  asked 
ihe  court  to  rule  that  there  was  a  variance 
between  the  allegation  and  the  proof,  and 


also  to  instruct  the  Jury  that  there  was  no 
evidence  that  the  county  had  any  general  or 
special  property  in  the  bridge.  The  court 
refused  to  rule  or  Instruct  as  requested,  and 
the  case  went  to  the  Jury,  with  instructions 
that,  for  the  purposes  of  the  case,  they  might 
consider  the  bridge  as  the  property  of  the 
county. 

If,  under  Pub.  St  c.  214,  t  14,  the  county 
had  any  property,  general  or  special,  in  the 
whole  or  any  part  of  the  bridge,  then  the 
Instruction  was  correct,  and  there  was  no 
variance.  In  the  case  of  highways  or  town- 
ways  laid  out  in  the  ordinary  manner,  all 
that  is  acquired,  so  far  as  the  soil  is  con- 
cerned, is  an  easement  in  the  land  on  which 
they  are  located  and  constructed;  and  that 
belongs  to  the  public,  and  not  to  the  counties 
or  cities  or  towns  which  are  required  to  pay 
the  damages  caused  by  laying  them  out,  and 
the  expenses  of  making  and  maintaining 
them.  The  fee  remains  in  the  owner  of  the 
BoU.  Inhabitants  of  Andover  t.  Sutton,  12 
Mete.  (Mass.)  182;  Inhabitants  of  Cheshire 
T.  Adams  &  C.  Reservoir  Co.,  119  Mass.  866; 
Inhabitants  of  Charlotte  v.  Pembroke  Iron 
Works,  82  Me.  891,  19  AtL  902.  The  ways 
thus  created  are  for  the  general  benefit,  and 
not  for  the  special  use,  of  any  particular 
county,  city,  or  town,  though  It  may  tiappen 
that  those  living  in  the  vicinity  will  derive 
more  ben^t  from  them  timn  those  living 
elsewhere,  and  that  local  needs  may  have 
been  the  immediate  cause  of  the  laying  out. 
Public  bridges  form  parts  of  the  highways 
or  townways  In  which  they  are  constructed, 
and,  except  when  other  provision  is  made 
therefor,  are  to  be  built  and  maintained  and 
kept  in  repair  by  the  county  or  city  or  town 
where  they  are  situated.  Pub.  St  c.  52,  f  1. 
Originally,  it  was  provided  that  they  should 
be  constructed  by  the  towns  in  wUch  th^ 
were  situated.  Records  of  Massachusetts, 
vol.  3,  pp.  144, 145.  Then,  as  the  burden  thus 
imposed  on  the  towns  was  deemed  too  great 
the  counties  in  which  they  were  located 
were  obUged  to  build  them.  Id.  p.  376. 
Now,  the  authority  to  build  them  grows, 
generally  speaking,  out  of  and  is  Included  in 
the  authority  to  lay  out  and  make  highways 
and  townways,  and  the  obligation  to  main- 
tain and  repair  them  arises  out  of  a  like  oIh 
ligation.  3  Dane,  Abr.  p.  278.  There  have 
been  numerous  instances,  however,  of  which 
we  recite  a  few,  and  of  which  this  case  fur- 
nishes an  example,  in  which  either  the  com- 
monwealth  has  borne  the  whole  or  a  part  of 
the  expense  of  construction,  in  which  latter 
case  the  residue  and  the  expense  of  mainte- 
nance and  repair  have  been  divided  between 
one  or  more  counties  and  the  benefited  citlea 
or  towns,  or  the  whole  cost  of  construction, 
and  of  maintenance  and  repair  has  been  ap- 
portioned between  the  county  and  certain 
cities  and  towns,  or  has  been  placed  upon 
certain  towns,  or  has  been  provided  for  in 
some  other  especial  manner.  1  Acts  &  Res. 
ProT.  Mass.  Bay,  pp.  158,  383,  419;   2  Acta 
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ft  3ReB.  Prov.  Mass.  Bay,  pp.  44,  T96;  8  Acts 
ft  Res.  ProT.  Mass.  Bay,  p.  S26;  4  Acts  &  Res. 
Prov.  Mass.  Bay,  pp.  740,  1023;  6  Acts  ft 
Res.  ProT.  Mass.  Bay,  p.  184;  St  1860,  c.  96; 
St  1862,  c.  1T7;  St.  1868,  c.  809;  St  1869,  c 
161;  St  1871,  c.  177;  St  1872,  c.  296;  St 
1878,  c.  200;  St  1875,  c  175.  In  all  of  these 
cases,  unless  there  Is  some  special  provision 
to  the  contrary,  the  easement  or  right  of  way 
belongs  to  the  public,  and  not  to  the  counties 
or  cities  or  towns  which  have  been  obliged 
to  contribute  to  the  cost  of  furnishing,  con- 
structing, and  maintaining  the  bridges;  and 
they  cannot  maintain  an  action  for  an^  in- 
jury or  obstruction  to  the  riglit  of  way,  as 
such,  for  the  reason  that  they  liaye  no  right 
of  property  in  It  or  in  the  soil.  But  the 
easement  is  one  thing,  and  the  structure  and 
materials  composing  a  bridge  or  way  are 
another  thing.  They  are  analogous  to  erec- 
tions on  the  land  of  another  under  a  right  se- 
cured for  that  purpose  by  the  party  erecting 
tbem.  As  long  as  the  ways  exist,  they  form 
a  part  of  them,  and  are  subject  to  use  by 
the  public;  but,  when  the  ways  are  discon- 
tinued or  abandoned,  the  structures  and  ma- 
terials entering  and  forming  a  i>art  of  tbem 
revert,  not  to  the  public  or  to  the  landowner, 
but  to  the  counties,  cities,  and  towns  that 
furnished  them  and  paid  for  them,  and 
which,  therefore,  while  they  continued  to  be 
used  by  the  public,  have  a  qualified  or  spe- 
cial property  in  them.  Town  of  Troy  v. 
Cheshire  R.  Co.,  28  N.  H.  83;  Bidelman  v. 
State,  110  N.  Y.  232,  18  N.  B.  115;  Shirk  v. 
Board,  106  Ind.  678,  6  N.  B.  705,  and  7  N.  H. 
251;  Greely  Tp.  v.  Board  of  Com'rs  of  Saline 
Co.,  26  Kan.  610;  Harrison  v.  Parker,  6  East, 
154;  Corporation  of  Wellington  Co.  v.  Wil- 
son, 16  U.  C.  C.  P.  124;  Elliott  Roads  ft  S. 
86;  Oorwln  v.  Cowan,  12  Ohio  St  629;  Wag- 
ner V.  Railroad  Co.,  22  Ohio  St  663.  See  In- 
habitants of  Freedom  v.  Weed,  40  Me.  383. 
The  bridge  in  this  case  was  laid  out  as  a 
highway,  which,  strictly  speaking,  would 
constitute  It  a  county  way  (Denbam  v.  Com- 
missioners, 108  Mass.  202);  and  to  some  ex- 
tent no  doubt,  the  county  commissioners  had 
authority  over  It  (St  1888,  c.  813).  Whether 
or  not  it  was  wholly  the  property  of  the 
county  we  need  not  consider,  since,  under 
the  principles  above  staled,  it  is  clear  that 
the  county  had  a  qualified  or  special  prop- 
erty in  a  part  of  it,  and  that  was  enough  to 
sustain  the  Indictment 

The  result  is,  therefore,  that  the  rulings  of 
the  superior  court  were  correct,  and  that  the 
exceptions  must  be  overruled;  and  it  is  so 
ordered.    Exceptions  overruled. 


<1<B  Uaas.  7) 

COMMONWEALTH  v.  HUGHES. 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.    Nov.  29,  1895.) 

iHTOxioiTtNO  Liquors— iLLROAi,  Sale— Evidenob. 

I.  Where  it  appeared  on  a  trial  for  illegal- 

Ir  selling  intoxicating  liquors  that  defendant 


was  seen  around  the  premises  dnrtng  the  time 
charged  in  tlie  complaint  and  that  persons  came 
there  for  the  purpose  of  buying  and  delivering 
liquors,  the  contention  of  defendant  that  she 
had  previously  sold  out  to  another  was  proper- 
ly suomitted  to  the  jury. 

2.  On  a  trial  for  selling  intoxicating  liquors, 
it  was  proper  to  admit  evidence  that  while  ths 
oflBcers  were  on  the  premises,  two  persons  came 
there  and  delivered  intoxicating  liquors,  and 
wwit  away  when  the  officers  came  to  the  door. 

3.  On  an  Issae  aa  to  whether  defendant  had 
sold  out  to  another  prior  to  her  arrest  for  sell- 
ing intoxicating  liquors,  evidence  that  after 
complaint  was  made  against  defendant,  hot  be- 
fore the  trial,  her  alleged  vendee  sent  for  aa 
officer  to  arrest  her  for  taking  an  article  which 
he  claimed  was  included  in  the  sale,  was  inad* 
misslhle. 

Exceptions  from  superior  court,  Bristol  coun- 
ty; Henry  N.  Sheldon,  Judge. 

Margaret  Hughes  was  convicted  for  illegally 
selling  Intoxicating  liquors,  and  excepts.  Ex- 
ceptions overruled. 

Complaint  for  keeping  a  tenement  used  fo* 
the  illegal  sale,  or  illegal  keying  of  intoxi- 
cating liquors  with  intent  to  sell,  from  De- 
cember 12  to  December  31,  1894.  The  comp 
monweaith  offered  evidence  tending  to  prove: 
That  at  or  about  8  o'clock  on  the  morning  of 
December  30  a  squad  of  police  (^cers  of  fba 
city  of  Fall  River  went  to  the  premises  num- 
bered 107  Columbia  street,  having  a  search 
warrant  for  the  place,  and  also  a  search  war- 
rant for  109  Columbia  street  and  after  knock- 
ing on  the  door  of  107  a  voice  from  within  the 
bouse  asked,  "Who's  there?"  and  one  of  the 
policemen  answered.  "Let  us  in."  That  the 
same  voice  from  within  replied,  "That's  what 
the  cops  say."  That  the  pc^ceman  said: 
"Never  mind.  Let  us  in."  That  thereupon 
the  door  was  opened  by  the  defendant,  and 
they  entered  the  kitchen.  That  they  recog- 
nized the  voice  as  the  voice  of  a  woman.  That 
they  found  a  man  seated  near  the  stove  in 
the  kitchen,  drinking  from  a  teacup,  which 
he  put  down  on  the  table  empty,  and  which 
smelled  of  whisky.  THa.t  the  defendant  was 
present  In  the  kitchen.  That  the  officers  found 
In  the  pantry  a  teapot  containing  a  quart  or 
more  of  whisky,  and  a  pint  milk  can  contain- 
ing a  small  quantity  of  gin;  also  a  thick-bot- 
tomed liquor  glass  full  of  whisky.  That  there 
were  a  store,  two  sleeping  rooms,  and  closef 
adjoining  the  kitchen.-  That  the  store  was 
what  is  known  as  a  "variety  store."  That 
while  the  officers  and  defendant  were  In  the 
kitchen  a  little  girl  came  in.  And  against 
the  defendant's  objection  and  exception  the 
following  evidence  was  admitted:  One  of  the 
policemen  asked  the  girl  what  she  vmnted, 
and  she  said  she  vranted  25  cents  worth  of 
whisky.  That  the  defendant  put  her  left  hand 
behind  the  girl,  as  if  pushing  or  guiding  her 
into  the  store,  the  officers  walking  with  them, 
and  the  defendant  went  beliind  the  counter. 
That  the  officer  then  asked  the  girl  what  she 
had  to  put  it  in,  and  she  took  a  bottle  from 
under  her  shawl.  The  officer  further  asked 
her  if  she  had  any  money,  and  she  showed  a 
quarter  of  a  dollar,  and  they  told  her  she 
could  get  nothing  there.   And  that  during 
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an  this  time  the  defendant  neltber  said  nor 
did  anything,  except  as  above  mentioned. 
That  later,  while  the  officers  were  still  there, 
another  girl  came  into  the  kitchen,  having  a 
bottle  that  would  bold  about  a  half  pint,  and 
also  a  dime,  in  her  hand.  That  the  officers 
sent  the  girl  away.  That  the  defendant  did 
nothing.  That  still  later  two  men  came  to 
'the  door  and  knocked.  That  one  of  them  bad 
a  two-gallon  jug,  which  was  filled  with  liquor, 
and  the  other  had  a  rack  filled  with  bottles 
of  lager  beer.  That  when  the  officers  came 
to  the  door  the  men  started  to  go  away,  but 
that  the  officers  took  the  liquor  and  the  rack 
of  lager,  and  brought  them  into  the  kitchen. 
AH  of  this  evidence  was  admitted  against  the 
defendant's  objection  and  exception.  There 
was  also  evidence  tending  to  prove  that  the 
defendant  had  been  seen  about  the  premises 
during  the  whole  time  named  in  the  indictment 
apparently  doing  the  same  things  and  acting 
the  same  in  relation  to  the  premises  as  she 
had  done  prior  to  December  11,  1894.  The 
commonwealth  also  offered  evidence  tending 
to  prove  that  the  defendant  said  to  the  of- 
ficer, after  they  found  the  liquor  in  the  pan- 
try, "You  needn't  search  any  further;  you  have 
found  all  we  have,"  or  "I  have,"  witness  not 
being  certain  what  the  expression  was;  and  it 
appeared  on  cross-examination  that  the  de- 
fendant said  to  one  of  the  officers,  "The  place 
doesn't  belong  to  me;  I  liave  sold  out  to 
Henry."  The  defendant  testified  that  she  was 
the  proprietress  of  the  tenement  described  in 
the  complaint  until  the  11th  day  of  Decem- 
ber, when  she  sold  all  the  stock  In  trade,  all 
the  fixtures,  and  all  the  household  goods  in  the 
premises  to  Henry  Donahue;  that  she  con- 
tinued to  remain  about  the  premises  until  the 
1st  of  January,  giving  as  a  reason  for  doing 
so  that  she  desired  to  collect  some  mone^  that 
was  due  her  from  former  customers;  that  dur- 
ing the  time  from  the  sale  until  she  left  the 
place  she  did  some  work  about  the  premises, 
and  helped  to  wait  .on  customers  in  the  store 
occasionally.  The  defendant  also  called  Hen- 
ry Donahue  as  a  witness,  who  testified  that 
he  bought  the  stock  in  trade,  fixtures,  and 
household  effects  on  the  premises  on  Decem- 
ber 11th,  and  produced  a  bill  of  sale  from  the 
defendant  to  him;  that  he  paid  part  of  the  pur- 
chase at  the  time  the  bill  of  sale  was  executed, 
and  that  since  that  time  he  had  been  in  com- 
plete control  and  possession  of  the  premises; 
that  the  defendant  remained  upon  the  prem- 
ises for  her  own  convenience,  in  order  that 
she  might  make  some  collections,  as  she 
claimed  in  her  testimony;  that  she  sometimes 
helped  about  the  premises,  but  no  longer  had 
any  interest  in  the  business  being  conducted 
there,  or  the  property  contained  in  the  store 
or  tenement.  He  also  testified  that  be  had 
been  Uving  with  the  defendant  for  several 
years;  that  he  had  worked  for  her  in  these 
premises,  and  for  no  one  else,  since  April, 
iSdi.  On  cross-examination  he  was  asked  If 
the  evidence  which  he  had  Just  given  was  not 
given  for  the  purpose  of  protecting  the  de- 


fendant against  a  second  conviction,  and  also- 
if  the  bill  of  sale  was  not  a  sham,  made  for 
the  purpose  of  deceiving,  and  enabling  the 
defendant,  under  cover  of  It,  to  carry  on  the 
business.  The  witness  answered,  "Mo."  Coun- 
sel for  the  defendant  then  asked  the  counsel 
for  the  commonwealth  if  he  claimed  that 
there  was  collusion  between  the  witness  and 
the  defendant,  and  that  the  bill  of  sale  was 
a  sham  and  a  cover,  and  that  witness  was 
endeavoring  to  protect  the  defendant  against 
a  second  conviction;  and  counsel  for  the  com- 
monwealth said  that  he  did.  Thereupon,  OD 
redirect  examination,  the  defendant's  coun- 
sel asked  the  witness  If  he  had  not,  some  two 
weeks  before  the  trial,  sent  for  a  policeman 
to  come  to  the  store,  which  the  commonwealth 
clahned  was  kept  by  the  defendant,  to  arrest 
the  defendant,  who  was  at  the  time  attempt- 
ing to  take  a  sewing  machine,  which  she 
claimed  belonged  to  her,  from  the  premises, 
but  which  the  witness  claimed  was  sold  and 
transferred  and  delivered  to  him  on  the  lltb 
of  December  last.  The  court  excluded  the 
question,  and  said  that  the  defendant  might 
ask  the  witness  what  the  relations  between 
him  and  the  defendant  were  at  the  present 
time.  To  the  exclusion  of  the  question  de- 
fendant excepted.  Defendant's  counsel  then 
stated  that  since  the  commonwealth  claimed 
that  the  witness  was  in  collusion  with  the  de- 
fendant, endeavoring  to  protect  her  as  above 
stated,  he  offered  to  prove  that  about  two 
weeks  previous  to  the  trial  the  witness  sent 
for  an  officer  to  come  to  his  store  and  tene- 
ment, being  the  premises  described  in  the 
complaint;  that  the  ot&cer  came,  and  while 
there  was  directed  by  the  witness  to  arrest 
the  defendant  for  attempting  to  take  a  sewing 
machine  which  she  claimed  belonged  to  her, 
but  which  the  defendant  claimed  was  trans- 
ferred to  him,  along  with  the  other  articles 
of  personal  property,  by  the  bill  of  sale  dated 
December  11th;  and  that  this  offer  to  prove 
was  made  solely  for  the  purpose  of  meeting 
the  claim  of  the  commonwealth  that  there 
was  c(^lusion,  as  above  stated.  The  court  re- 
fused to  accept  the  evidence,  but  stated  that 
he  would  allow  defendant  to  ask  the  witness 
what  were  the  relations  existing  between  him 
and  the  defendant  at  the  present  time.  To 
the  refusal  of  the  court  to  receive  this  testi- 
mony the  defendant  excepted.  This  was  all 
the  evidence  material  to  this  bill  of  excep- 
tions. The  defendant  asked  the  court  to  in- 
struct the  Jury  to  return  a  verdict  of  not 
guilty.  The  court  declined  to  give  the  instruc- 
tion requested,  and  the  defendant  excepted. 
The  Jiuy  retiffned  a  verdict  of  guilty. 

Andrew  J.  Jennings,  Dist.  Atty.,  for  the 
Commonwealth.  John  W.  Cummings,  tot  de- 
fendant 

MORTON,  J.  The  defendant  concedes  that 
there  was  evidence  that  at  the  time  of  the 
search  the  premises  were  used  for  the  illegal 
puipose  alleged  in  the  complaint   There  waa 


Digitized  by 


Google 


lU.) 


CAMPBELL  V.  PEOPLE. 


123 


«Tidence  that  tbe  defendant  bad  been  seen 
about  the  premises  from  the  11th  of  Decem- 
ber, the  day  when  she  testified  that  she  sold 
•out  to  Donahue,  to  December  Slat,  the  period 
covered  by  the  complaint,  doing  the  same 
things  and  acting  as  she  had  done  before  De- 
cember 11th;  and  It  was  a  question  of  fact 
for  the  Jury  whether  the  sale  to  Donahue  was 
a  pretense,  or  whether  she  still  owned  and 
kept  the  place. 

While  the  exceptions  do  not  state  that  the 
-defendant  was  present  when  the  two  men 
<<ame  to  the  door  with  tbe  liquor  and  the  beer, 
they  do  not  state  that  she  was  not  It  was 
for  the  Jury  to  say,  from  the  description  of 
what  took  place,  whether  the  manner  in  which 
the  men  came  showed  that  they  were  accus- 
tomed to  come  there  and  deliver  liquor  and 
beer.  If  they  were  accustomed  to  deliver 
liquor  there,  that  fact  would  have  some  tend- 
■ency  to  prove  that  the  place  was  kept  for  the 
Illegal  sale  of  intoxicating  liquors. 

Evidence  of  what  took  place  between  the 
'defendant  and  Donahue  a  fortnight  before  the 
trial,  In  February,  1895,  In  reference  to  the 
sewing  machine,  would  have  had  no  legitimate 
tendency  to  prove  that  the  sale  to  Donahue 
was  not  a  pretense,  or  that  the  defendant  did 
not  keep  the  place  from  December  11th  to 
December  31st    Exceptions  overruled. 

<ud  111.  B) 

CAMPBELL  T.  PBOPLB.I 

(Supreme  Court  of  Illinois.    Nov.  22,  1895.) 

Homicide — Evidence— MuRnEK. 

1.  The  fact  of  death  may  be  proved  by  cir- 
cnmstantial  evidence,  when  that  is  the  best  evi- 
-dence  obtainable. 

2.  In  a  trial  for  murder  of  a  newly-born  in- 
fant the  defendant,  who  was  the  putative  f atner 
of  the  child,  was  convicted  on  the  testimony  of 
the  child's  mother,  a  depraved  woman,  who  did 
not  understand  the  nature  of  an  oath,  who  was 
An  accomplice 'in  the  killing,  who  testified  in  the 
belief  that  her  testimony  would  not  be  used 
against  her,  and  who  had  made  contradictory 
statements  about  tbe  matter  oat  of  court  Held, 
that  the  evidence  was  insnOicient  to  sustain  the 
conviction. 

Error  to  circuit  court,  Hamilton  county;  C. 
C.  Boggs,  Judge. 

Indictment  of  John  Campbell  for  murder. 
Defendant  was  convicted,  and  he  brings  er- 
ror.   Reversed. 

John  Campbell,  the  plaintiff  in  error,  and 
Nancy  Cook,  the  prosecuting  witness,  were 
Jointly  indicted  at  the  February  term,  1894, 
of  the  Hamilton  circuit  court,  for  the  mur- 
-dcr  of  tbe  newly-born  babe  of  said  Nancy. 
Campbell  alone  was  tried.  He  was  convict- 
«d,  and  sentenced,  to  imprisonment  for  14 
years  in  the  penitentiary,  principally  upon  her 
testimony,  there  being  little  or  no  other  evi- 
dence tending  to  fasten  the  crime  on  him.  She 
testified  in  substance  as  follows:  "My  name 
Is  Nancy  Cook.  Dick  Is  my  nickname.  Am  27 
years  old.   Am  confined  in  Jail.    I  was  never 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  var. 


married.  Am  the  mother  of  three  children. 
One,  a  boy  9  years  old.  Is  living.  Two  are 
dead.  Defendant  is  the  father  of  my  last 
child.  It  was  bom  at  the  home  of  defend- 
ant, in  Hamilton  county,  Illinois,  at  about  10 
o'clock  Tuesday  night  in  the  last  week  of 
October,  1893,  about  7  months  after  I  became 
pregnant  Do  not  know  whether  It  was  a 
boy  or  girl.  Do  not  know  whether  or  not  it 
Is  living.  Have  never  seen  it.  It  might  be 
living,  for  all  I  know.  I  have  never  inquir- 
ed about  It  Never  asked  defendant  about 
It  It  was  not  named.  I  got  acquainted 
with  defendant  13  or  14  years  ago,  In  Ken- 
tucky. Moved  with  him  to  Arkansas.  Went 
With  his  family  from  Arkansas  to  Indiana, 
and  thence  to  Illinois.  Have  lived  the  last 
few  years  since  uncle  died  with  defendant. 
Kept  house  for  defendant  and  his  brothers, 
as  one  of  the  family,  until  defendant  mar- 
ried, in  June,  1893.  Have  lived  in  Hamilton 
county  four  years.  I  never  had  any  beaux. 
Never  had  coimection  with  others  In  this 
country.  In  September,  1893,  I  told  defend- 
ant I  was  going  to  law  him,  and  he  said,  'If 
you  will  never  pester  me  when  the  child  1b 
bom,  yon  shall  never  be  bothered  with  it.' 
We  had  no  more  talk  about  it  At  about  4 
o'clock  of  the  afternoon  previous  to  the  night 
the  child  was  bom,  I  went  out  to  a  barrel  of 
water  that  was  in  a  wagon,  to  get  some  water 
for  the  fattening  bogs,  and  I  Jumped  out  of 
the  wagon  and  hurt  myself.  Had  queer  feel- 
ings, and  soon  had  pains.  I  helped  defend- 
ant and  Clark  skinning  and  dressing  a  beef 
after  getting  hurt  Was  feeling  curious 
then.  Saw  the  blood.  Labor  pains  com- 
menced about  7  o'clock  that  evening.  Was 
eating  supper  and  doing  up  the  work  after 
the  pains  began.  After  supper  I  told  de- 
fendant I  was  going  to  be  sick,  and  for  him 
to  get  some  one.  He  said  to  watt  and  see. 
Said  he  would  after  awhile,  if  needed  any 
one.  Defendant,  his  wife,  and  Henry  Camp- 
bell, his  brother,  Billy  Williams,  and  Jimmy 
Williams,  his  nephews,  occupied  the  east 
room  of  the  house  that  night,  and  I  and  my 
little  boy  the  west  room.  There  was  only  a 
partition  of  studding  and  celling,  with  door, 
between  the  rooms.  Two  beds  In  my  room, 
and  three  beds  In  defendant's  room.  My  bed 
had  feather  bed  on  top  of  straw  tick.  Had 
two  quilts,  a  blanket,  and  white  sheet.  Had 
no  oil  cloth  on  bed.  Defendant,  bis  wife,  and 
the  boys  all  went  to  bed  about  eight  o'clock. 
I  was  in  their  room  when  they  went  to  bed. 
After  8  o'clock  I  undressed  and  went  to  bed. 
I  left  partition  door  partly  open.  I  could  see 
when  I  went  to  bed.  I  never  got  up  after 
laying  down  on  the  bed,  and  did  not  go  out 
of  doors  that  night  I  know  It  was  not  time 
for  child  to  be  bom.  Expected  to  have  a 
miscarriage.  Was  suffering.  Soon  after  I 
went  to  bed,  boy  went  out  of  doors.  Defend- 
ant came  through  my  room,  and  asked  mc 
how  I  was  getting  along.  He  came  through 
my  room  4  or  5  times.  He  went  out  on  back 
porch  to  get  water,  and  made  a  fire  in  stove. 
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and  stood  by  store  until  chQd  was  bom.  De- 
fendant put  on  his  shoes.  He  came  to  tbe 
bed  and  took  it  out  a  minute  or  two  after  it 
was  bom.  It  was  born  on  an  old  quilt  I 
helped  myself  at  delivering  the  child.  No  one 
helped  me.  Was  in  great  pain  and  agony 
at  time  of  childbirth.  Felt  child  move,  and  j 
heard  noise.  Oried  like  It  was  getting  its  j 
breath.  I  mean  it  made  a  fuss  like  crying.  ! 
Made  fuss  only  once.  Only  beard  noise  once,  [ 
almost  immediately  after  it  was  bom.  It  i 
moved.  He  raised  cover,  and  took  child  out 
of  bed.  It  made  no  noise  after  he  took  it. 
It  moved  after  be  took  it,  and  made  fuss. 
He  cut  tbe  cord  before  he  took  it  It  did 
not  move  or  make  fuss  after  he  cut  cord.  It 
kind  o'  cried  directly  after  it  was  born,  and 
before  it  was  separated.  He  took  it  out  and 
wrapped  it  up.  Saw  him  go  out  of  the  door, 
with  his  back  towards  me.  That  was  the 
south  door.  I  lay  with  my  head  north,  and 
he  went  out  at  the  south  door.  Not  a  word 
was  said  betwixt  us.  I  had  no  idea  what 
defendant  was.  going  to  do  with  child  when 
he  took  it  Child  was  bom  naturally,  but  It 
come  too  quick.  After  defendant  went  out 
with  child,  be  came  back,  in  about  thirty 
minutes,  and  asked  if  I  wanted  anything. 
Told  him  no,  and  he  went  to  bed.  My  little 
boy  was  in  bed  with  me  when  the  child  was 
bom.  He  was  asleep.  Defendant  made  fire 
next  morning  at  about  4  o'clock,  and  told  me 
to  tell  his  wife  I  had  a  chill.  I  got  up  at  11  or 
12  o'clock  next  day.  Told  defendant's  wife 
liad  cbill.  She  went  to  her  mothers  that  day. 
Afterbirth  came  from  me  while  she  was  at 
her  mother's.  I  was  walking  around  in 
liouse,  and  it  dropped,  and  I  picked  it  np  and 
put  it  in  the  heating  stove.  After  the  after- 
birth dropped  I  lay  down  awhile,  and  then 
got  np  and  got  supper.  Bedclothing  did  not 
get  soiled.  Was  nothing  on  the  sheets.  Was 
nothing  about  the  bed.  I  had  on  several  un- 
dergarments. I  had  talk  with  Thomas  Camp- 
bell once.  Did  not  tdl  him  that  It  was  just 
a  little  wad  of  something  that  came  from  me, 
and  that  there  was  no  more  life  In  it  than  a 
stick  of  wood.  I  told  him  John  Campbell 
had  accused  me  of  concealing  my  child,  and 
had  kept  Uncle  Joe  from  going  on  my  bond. 
I  had  conversation  with  Sheriff  Crouch.  Nev- 
er told  him  child  was  bom  dead.  The  trouble 
between  me  and  Mrs.  Campbell  was,  she 
was  jealous-hearted,  and  quarreled  and  kept 
up  a  fuss,  and  was  determined  to  carry  news 
betwixt  me  and  John.  She  got  mad  at  me  first 
about  Jimmy.  I  got  mad  at  her  because 
she  had  a  high  temper  and  would  fuss  and 
quarrel.  I  did  not  state  on  my  trial  before 
Justice  of  the  peace  what  I  stated  here.  I 
testified  there.  Don't  have  to  tell  to  whom  I 
first  told  it.  I  never  told  any  one  that  I  was 
going  to  swear  against  John  Campbell.  I 
told  Van  Winkle  about  it  I  know  I  am 
charged  with  the  murder  of  my  child.  Ro- 
sina  Campbell  did  it  She  got  out  writ  for 
that,  I  understand.  Mrs.  Campbell  stated 
in  court  that  I  was  In  a  family  way.    I  un- 


derstood th«y  were  trying  me  for  the  mur- 
der of  my  baby,  and  therefore  I  went  before 
the  grand  jury  to  tell  them  the  trae  facts. 
I  understand  I  am  Indicted  for  the  murder 
of  my  baby.  I  did  not  harm  it  He  carried 
It  out  I  never  saw  the  child.  I  only  saw 
the  bulk  of  it  wrapped  up  in  a  quilt  When 
I  got  up  I  looked,  and  the  sheet  was  not 
soiled.  Nobody  promised  to  dismiss  my  mur- 
der case  if  I  would  testify  In  this  case.  I 
did  not  tell  this  before  because  I  did  not 
want  to  tell  all  I  knowed.  Van  Winkle  said 
I  could  acknowledge  to  it  I  did  not  want 
to  tell  it  before  the  justice  of  the  peace.  De- 
fendant told  me  once  that  when  the  child  was 
bom  he  would  take  it  where  I  would  not  see 
it  Never  spoke  to  him  since  about  it.  De- 
fendant said  that  If  I  thought  I  was  going  to 
be  sick  he  would  send  for  some  one.  He 
came  in  and  asked  me  if  I  wanted  anything, 
and  I  told  him  no;  that  is  all.  I  never  could 
get  a  word  of  secret  talk  with  him  after  that 
I  did  not  tell  about  this  at  my  first  trial. 
They  did  not  ask  me  about  it  Never  got 
mad  at  defendant.  He  got  mad  at  me.  It 
was  bis  wife  that  was  the  trouble.  Don't 
think  there  would  have  been  any  trouble  if 
he  had  not  got  any  wif&  His  wife  has  stir- 
red up  trouble  ever  since  she  has  been  in  it 
I  want  to  punish  the  one  that  helped  do  the 
work.  Mrs.  Campbell  kept  trotting  back  and 
forth  to  her  mother's.  She  went  every  morn- 
ing. I  do  not  know  exactly  what  the  nature 
of  an  oath  is.  Do  not  know  the  consequences 
of  swearing  a  lie.  Have  no  idea  of  any  pun- 
ishment but  cross-examination.  Do  not  know 
the  nature  of  an  oath."  Said  that  before  giv- 
ing her  evidence  she  beard  the  state's  attor- 
ney say  that  her  evidence  should  not  be  used 
against  her  on  her  trial.  Testified  with  that 
understanding,  and  on  advice  of  her  counseL 
Understood  that  she  was  to  be  protected. 
Other  witnesses  testified  that  in  October 
Nancy  Cook  appeared  to  be  prcgrnant;  also 
that  plaintiff  In  error  had  said  that  he  be- 
lieved she  had  had  a  bastard  child  and  con- 
cealed it;  also  that  he  testified  before  the 
justice  of  the  peace  that  on  the  night  In  ques- 
tion he  heard  a  noise;  that  his  wife  called 
his  attention  to  it,  and  said,  "Dick  has  got 
her  baby,"  but  that  be  replied  that  he 
thought  It  was  a  cat;  that  he  always  talked 
freely  about  U,  and  told  the  same  story;  that 
search  had  been  made,  but  no  trace  of  tbe 
child  was  found. 

On  behalf  of  defendant  below,  Willie  Wil- 
liams testified:  "Lived  with  defendant  last 
October.  Nancy  Cook  lived  there.  Henry 
Campbell,  Jimmy  Williams,  I,  and  Rosina 
Campbell  lived  there.  Remember  the  night 
they  killed  the  beef.  Nancy  Cook  and  her 
boy  slept  In  west  room.  John  Campbell, 
Rosina  Campbell,  Henry  Campbell,  Jimmy 
Williams,  and  I  slept  in  east  room.  We 
went  to  bed  about  8  o'clock.  Had  supper  at 
7  o'clock.  I  had  earache  that  night  I 
went  to  sleep  about  9  o'clock.  My  earache 
waked  me  about  1  o'clock.    Did  not  sleep 
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any  more  that  night  About  five  o'clock  In 
the  morning  John  Campbell  got  up,  and  went 
out  a  minute.  Heard  no  noise  in  Nancy 
Cook's  room.  We  had  breakfast  about  6 
o'clock.  I  went  to  school.  About  half  an 
hour  after  I  woke  up,  at  1  o'clock,  Nancy 
Cook  got  up  and  went  outdoors,  and  stayed 
a  little  bit  At  that  time  John  Campbell 
was  lying  in  bed.  I  am  John  Campbell's 
nephew.  Live  with  him.  I  think  it  was 
Nancy  Cook  ttiat  got  up  and  went  out     Am 

15  years  old."  And  Henry  Campbell  testi- 
fied: "John  Campbell's  brother.  Lived  with 
him  last  October.  Knows  Nancy  Cook. 
She  is  commonly  called  'Dick  Cook.'  She 
has  been  living  in  the  Campbell  family  about 

16  years.  Saw  her  down  where  we  were 
killing  beef.  Had  supper  at  7  o'clock. 
Nancy  Cook  and  her  boy  slept  In  west  room. 
Her  boy  is  ten  years  old  ttiis  month.  Billy 
WltUams  had  earache  that  night  Between 
12  and  1  o'clock  Billy  Williams  waked  me 
np,  crying,  with  his  ear,  and  I  heard  some 
one  go  oat  of  Nancy  Cook's  room.  At  the 
time  I  heard  some  one  go  out  of  her  room, 
John  Campbell,  Bosina  Campbell,  Billy  Wil- 
liams, Jimmy  Williams,  and  I  were  all  in 
the  east  room.  John  Campbell  and  his  wife 
were  in  bed  together.  About  an  hour  be- 
fore I  heard  some  one  go  out  of  her  room, 
John  Campbell  got  up  and  got  a  drink.  Was 
gone  about  a  minute.  Next  morning  Nancy 
Cook  said  she  had  a  chill,  and  did  not  get 
np.  Am  20  years  old.  The  boy  had  earache 
the  night  we  killed  the  beef.  When  John 
Campbell  went  out  to  get  a  drink,  he  had  to 
go  through  west  room.  Know  John  Camp- 
bell went  out  to  get  a  drink.  I  got  up  and 
made  a  fire  next  morning."  Monroe  Crouch 
testified  that  he  was  the  officer  who  brought 
Nancy  Cook  to  jail,  and  he  understood  her 
to  say  on  her  way  up  that  her  child  was  bom 
dead.  Thomas  Campbell,  a  cousin  of  de- 
fendant's, testified  that  Nancy  Cook  told  him 
that  when  her  child  was  bom  it  was  dead, 
and  had  no  more  life  in  it  than  a  stick  of 
wood;  that  if  John  Campbell  and  his  wife 
swore  they  heard  It  cry,  they  would  swear  a 
lie.  She  said  it  was  a  little  bunch  of  some- 
thing. 

Defendant  below  testified  in  his  own  be- 
half, and  denied  that  he  was  the  father  of 
the  child,  and  denied  that  he  was  present  or 
assisted  when  it  was  bom,  or  had  anything 
to  do  with  it;  denied  that  he  took  it  away, 
or  that  he  had  seen  it  or  disposed  of  it  in  any 
way,  and  denied  that  he  had  had  any  con- 
versation with  Nancy  Cook  about  it;  and 
denied  all  other  testimony  given  by  her  con- 
necting him  with  the  disappearance  of  the 
child.  His  testimony  as  to  what  occurred 
the  night  the  child  was  alleged  to  have  been 
bom  was  substantially  the  same  as  that  giv- 
en by  Willie  Williams  and  Henry  Campbell, 
except  that  he  said:  "After  we  went  to  bed 
we  were  lying  there,  may  be,  an  hour  and 
a  half.  My  wife  heard  something,  and  she 
said,  "Dick  has  got  her  baby.'    I  said,  'I 


guess  not'  She  said,  1  beard  something 
like  a  baby.'  I  said,  'It  may  have  been  a 
cat'  She  said,  'No,  it  went  like  a  baby.' 
We  lay  still,  and  didn't  hear  any  more.  We 
lay  in  bed  and  talked  perhaps  half  an  hour 
or  longer.  I  then  heard  some  one  get  up  In 
the  room  she  was  in,  and  go  out  I  did  not 
know  wtio  It  was."  Charles  Martin  and 
Lorln  Blggerstaff  testified,  one  that  he  had 
walked  home  with  Nancy  Cook  from  church, 
and  the  other  went  with  her  to  a  neighbor's, 
but  that  they  had  no  improper  relations  with 
her.  Thirteen  witnesses  were  then  called  on 
behalf  of  the  people  to  Impeach  defendant 
l},elow  as  a  witness,  but  of  these  only  three 
testified  that  his  general  reputation  for 
truth  was  bad.  Plaintiff  In  error  and  Nancy 
Cook  were  each  about  27  years  of  age. 

T.  B.  Stelle,  for  plalntlft  in  error.  Maurice 
T.  Maloney,  Atty.  Ucn.,  and  Isaac  H.  Webb, 
State's  Atty.  (T.  J.  Scofield  and  M.  L.  New- 
ell, of  counsel),  for  the  People. 

CABTEB,  J.  (after  stating  the  facts).  The 
plaintiff  in  error  and  one  Nancy  Cook  were 
jointly  indicted  for  the  murder  of  the  newly- 
born  child  of  said  Nancy.  He  was  accorded 
a  separate  trial,  and  upon  her  evidence  was 
convicted,  and  sentenced  to  Imprisonment  in 
the  penitentiary  for  the  term  of  14  years. 
This  writ  of  error  was  sued  out  to  reverse 
that  Judgment  There  was  very  little,  if 
any,  evidence,  except  the  testimony  of  the 
said  Nancy,  tending  to  prove  bis  guilt  As 
will  be  seen  from  the  evidence  set  out  in  the 
statement  of  the  case,  no  direct  or  positive 
evidence  was  produced  showing  that  the 
child  was  dead,  nor,  if  dead,  that  its  death 
was  caused  by  the  criminal  agency  of  plain- 
tiff In  error.  If  Nancy  Cook's  testimony  be 
taken  as  true,  the  child,  though  of  premature 
birth,  was  bom  alive.  She  testified  that  she 
felt  It  move  and  heard  it  cry;  that  it  moved 
again  when  plaintiff  in  error  cut  the  cord. 
Whether  it  survived  that  operation  or  not 
the  evidence  is  silent  But  she  testified  that 
he  was  the  father  of  the  child,  and  had  told 
her  that  if  she  would  not  pester  him  he 
would  take  the  child  where  she  would  never 
be  bothered  with  it  or  see  It  again;  that  he 
cut  the  cord,  and  wrapped  the  child  in  the 
piece  of  quilt  on  which  it  was  bom,  took  It 
away,  carried  it  out  of  doors,  between  10  and 
11  o'clock  at  night  and  returned  in  about 
half  an  hour  afterwards  without  it;  that  she 
never  saw  the  child  when  It  was  bom,  nor 
had  she  seen  it  since;  that  she  did  not  know 
what  he  did  with  it  nor  whether  it  was  dead 
or  alive;  that  he  never  gave  any  account  of 
it;  she  had  no  conversation  with  him  about 
it  could  never  get  a  secret  talk  with  him 
afterwards.  Search  was  afterwards  made 
about  the  premises  by  others,  but  no  trace 
of  the  child  or  of  its  remains  was  ever 
found.  As  a  witness  in  his  own  behalf,  he 
denied  all  of  the  incriminating  testimony 
given  by  her,  and  his  testimony  waa,  in  some 
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of  its  most  material  parts,  corroborated  by 
the  testimony  of  other  witnesses,  but  the 
weight  of  the  eTidence  will  be  discussed  at 
another  place. 

Counsel  for  plalntUF  In  «rror  contends  In 
the  first  place  that.  If  It  be  taken  aa  true 
that  the  accused  did  all  that  the  prosecut- 
ing witness  testified  that  he  did  do,  the 
conviction  must  fail  for  lack  of  sufllclent 
proof  of  the  corpus  delicti.  It  has  been  said 
that  In  murder  the  corpus  delicti  consists  of 
two  elements,  viz.  the  fact  of  death,  and 
the  criminal  agency  of  another  as  the  cause 
of  the  death.  Rnloff  v.  People,  18  N.  Y. 
ITO;  4  Am.  &  Eng.  Enc.  Law,  309.  Coun- 
sel concedes  that  the  Identity  of  the  de- 
ceased and  of  the  accused  may  be  proved 
by  circumstantial  evidence,  or  that,  when 
the  fact  of  the  death  of  the  person  alleged 
to  have  been  murdered  is  properly  estab- 
lished, the  criminal  agency  of  the  accused 
may  be  shown  by  any  competent  evidence, 
whether  direct  or  circumstantial;  but  It  Is 
Insisted  that  the  fact  of  death  must  be  ea- 
tabllBhed  by  direct  or  positive  evidence,  and 
cannot  be  established  by  Indirect  or  cir^ 
cumstantlal  evidence.  It  Is  contended  that 
this  was  the  rule  at  common  law,  and  is 
therefore  the  rule  in  this  state.  It  Is  con- 
ceded on  behalf  of  the  people  that  this  was 
the  general  rule  at  common  law,  but  It  Is 
Insisted  that  the  rule  was  subject  to  ex- 
ceptions, and  that  the  rule  Itself  has  been 
modified  and  changed  by  the  later  authori- 
ties, and  that  now,  by  the  great  weight  of 
modern  authority,  it  Is  established  that  the 
corpus  delicti  may  be  proved,  like  any  other 
fact,  by  presumptive  or  circumstantial  evi- 
dence. Lord  Hale  said:  "I  "orould  never 
convict  any  person  of  murder  or  man- 
slaughter unless  the  fact  were  proved  to  be 
done,  or  at  least  the  body  found  dead,  for  the 
sake  of  two  cases,— one  mentioned  in  my 
Lord  Coke's  Pleas  of  the  Crown  (page  232, 
c.  104),  a  Warwickshire  case;  another  that 
happened.  In  my  remembrance,  in  Statford- 
shlre,  where  A.  was  long  missing,  and  upon 
strong  presumptions  B.  was  supposed  to 
have  murdered  and  to  have  consumed  him 
to  ashes  in  an  oven,  that  he  should  not  be 
found,  whereupon  B.  was  indicted  and  con- 
victed and  executed,  and  within  one  year 
after  A.  returned,  being  Indeed  sent  beyond 
sea  by  B.  against  his  will;  and  so,  though 
B.  Justly  deserved  death,  yet  he  was  really 
not  guilty  of  that  offense  for  which  he  suf- 
fered." 2  Hale,  P.  C.  290.  Lord  Stowell,  In 
Evans  v.  Evans,  1  Hagg.  Consist  105,  said: 
"When  a  criminal  fact  is  ascertained,  pre- 
sumptive proof  may  be  taken  to  show  wno 
did  it,— to  fix  the  criminal,- having  there  an 
actual  corpus  delicti;  but  to  take  presump- 
tions In  order  to  swell  an  equivocal  and  am- 
biguous fact  Into  a  criminal  fact  would.  I 
take  It,  be  an  entire  misapprehension  of  the 
doctrine  of  presumptions."  In  ReK.  v.  Hod- 
kins,  8  Oar.  &  P.  591,  a  young  woman  was  in- 
dicted for  the  murder  of  her  bastard  child. 


alleged  In  some  of  the  counts  by  drowning, 
in  others  by  sutfocation.  The  child  had 
been  put  to  nurse  after  its  birth,  and  at  the 
age  of  16  days  she  took  It,  as  she  said,  to 
take  to  her  father's,  who  lived  on  the  bank 
of  the  river  Wye.  She  was  seen  with  the 
child  as  late  aa  6  o'clock  In  the  evening  of 
April  8th,  but  between  8  and  0  o'clock  she 
arrived  at  her  father's  without  the  child. 
The  body  of  a  child  was  found  In  the  river 
Wye,  but  did  not  correspond  with  the  de- 
scription of  the  child  in  question,  and  was 
found  not  to  be  the  same.  Lord  Ablnger,  O. 
B.,  instructed  the  Jury  that  the  prisoner 
could  not  be  called  upon  by  law  to  account 
fo^  the  child,  or  to  say  where  It  was,  un- 
less there  was  evidence  to  show  that  It  was 
actually  dead. 

Many  other  early  cases  are  reported,  sus- 
taining the  rule  contended  for  by  plaintiff 
In  error.  In  Rnloff  v.  People,  18  N.  Y.  179, 
decided  by  the  New  York  court  of  appeals 
in  1858,  the  court  reviewed  the  authorities 
on  this  subject,  and  came  to  the  conclusion, 
with  one  Judge  dissenting,  that  there  could 
be  no  conviction  of  murder  unless  there  was 
direct  proof  either  of  the  death,  as  by  the 
finding  and  Identification  of  the  body,  or  of 
criminal  violence  adequate  to  produce  deatli, 
and  exerted  In  snch  a  manner  as  to  ac- 
count for  the  disappearance  of  the  body; 
that,  when  the  death  Is  proved  by  direct 
evidence,  the  criminal  agency  of  the  ac- 
cused In  producing  the  death  may  be  es- 
tablished by  circumstantial  evidence.  This, 
It  was  there  held,  was  the  rule  at  common 
law,  and  it  was  adhered  to  in  New  York  by 
the  courts  until  at  a  later  period  a  statute 
was  enacted  which  prohibited  a  conviction 
"unless  the  death  of  the  person  alleged  to 
have  been  killed,  and  the  fact  of  the  kill- 
ing by  the  defendant  as  alleged  are  each 
established  as  independent  facts,  the  for- 
mer by  direct  proof,  and  the  latter  beyond  a 
reasonable  doubt"  And  In  People  v.  Palm- 
er, 109  N.  Y.  110,  16  N.  E.  629,  It  was  held 
that  the  statute  was  simply  declaratory  of 
the  common  law.  and  that  it  was  not  In- 
tended by  the  statute  to  so  change  the  rule 
as  It  existed  at  common  law  as  to  require 
that  the  Identity  of  the  deceased  should  al- 
so be  proved  by  direct  evidence  only.  In 
the  opinion  of  the  court  in  that  case,  to 
show  that  It  was  not  Intended  by  the  stat- 
ute to  limit  the  proof  of  the  Identity  of  the 
deceased  to  direct  evidence.  It  was  said  In 
argument  that  "a  murderer  may  always  es- 
cape if  only  he  shall  so  mutilate  the  body 
of  his  victim  as  to  make  identification  by 
direct  evidence  Impossible,  or  shall  so  ef- 
fectually conceal  It  that  discovery  is  de- 
layed until  decomposition  has  taken  away 
the  possibility  of  personal  recognition;  and 
It  will  follow  that  the  tenderness  of  the 
Penal  Code  has  opened  a  door  of  escape  to 
that  brutal  courage  which  can  mangle  and 
harm  the  lifeless  body,  and  has  put  a  pre- 
mium upon,  and  offered  a  reward  for.  tLat 
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species  of  atrocity."  This  argument  would 
seem  to  be  equally  as  forcible  against  the 
supposed  rule  that  the  fact  of  death  can  be 
proved  only  by  direct  evidence.  We  are  sat- 
isfied that  the  strict  rule  contended  for  by 
plaintiff  In  error  has  been  modified  by  many 
authorities,  and  that  the  weight  of  author- 
ity now  is  that  all  the  elements  of  the  cor^ 
pus  delicti  may  be  proved  by  presumptive 
or  circumstantial  evidence.  It  was  said  by 
Jeremy  Bentham  that:  "Were  it  not  so,  a 
mnrderer,  to  secure  himself  with  impunity, 
would  have  no  more  to  do  but  to  consume 
or  decompose  the  body  by  fire,  by  lime,  or 
by  any  other  of  the  known  chemical  men- 
strua, or  to  sink  it  In  an  unfathomable  part 
of  the  sea."  3  Smith,  Jud.  Ev.  234.  In  King 
V.  Burdett,  4  Bam.  &  Aid.  95,  6  B.  C.  L. 
401,  Best,  J.,  said,  in  speaking  of  circum- 
stantial evidence:  "Until  it  pleases  Provi- 
dence to  give  us  means  beyond  those  our 
present  faclUtles  afford  of  knowing  things 
done  in  secret,  we  must  act  on  presumptive 
proof,  or  leave  the  worst  crimes  unpunished. 
I  admit,  where  presumption  Is  attempted  to 
be  received  as  to  the  corpus  delicti,  that  It 
ought  to  be  strong  and  cogent"  See,  also. 
Wills,  Clre.  Bv.  In  a  copious  note  to  Rlp- 
pey  V.  MlUer,  62  Am.  Dec.  177,  Mr.  Free- 
man says:  "But,  while  it  Is  established 
that  the  death  of  the  person  whom  It  Is 
charged  the  prisoner  has  killed  may  be 
proved  by  circumstantial  evidence,  It  Is  ev- 
erywhere held  to  be  necessary  to  prove  this 
fact  by  the  most  convincing  evidence  that 
the  nature  of  the  case  will  admit  of.  In 
Smith  y.  Com.,  21  Grat  809,  it  was  decid- 
ed that  the  death  of  the  person  charged  to 
have  been  murdered  must  be  proved  by  the 
most  cogent  and  Irrefutable  evidence."  And 
he  there  further  says  that:  "To  require  the 
discovery  of  the  body  In  every  case  would 
seriously  Interfere  with  the  administration 
of  Justice.  It  Is  therefore  clearly  settled 
that  the  fact  of  death  may  be  Inferred  from 
such  strong  and  unequivocal  circumstantial 
evidence  as  renders  It  morally  certain,  and 
leaves  no  room  for  reasonable  doubt"  Id. 
184,  note.  See,  also,  to  the  same  effect,  State 
v.  Williams,  7  Jones  (N.  C.)  446,  78  Am. 
Dec.  248.  In  an  elaborate  note  to  this  case. 
In  which  mftny  cases  are  cited,  at  page  253 
It  Is  said:  "Direct  and  positive  evidence  Is 
unnecessary  to  prove  the  corpus  delicti. 
•  •  •  It  may  be  proved  by  circumstantial 
evidence.  If  It  be  strong  and  cogent  and 
leave  no  room  for  reasonable  doubt  •  •  • 
This  rule  Is  now  clearly  established,  and  It 
would  be  unreasonable  to  always  require  di- 
rect and  positive  evidence.  Crimes,  especial- 
ly those  of  the  worst  kind,  are  naturally 
committed  at  chosen  times,  in  darkness  and 
secrecy.  Human  tribunals  must  therefore 
act  upon  such  Indications  as  the  circum- 
stances of  the  case  present  or  admit,  or  so- 
ciety must  be  broken  up.  The  cases  Just 
dted  show  that  the  Jury  may  find  a  ver- 
dict of  guilty  upon  circumstantial  evidence, 


and  that  the  corpus  delicti  may  be  proved 
by  such  evidence,  as  well  as  any  other  part 
of  the  case,  and  that  this  rule  applies  In 
cases  of  manslaughter  as  well  as  In  all  oth- 
er crimes."  And  at  page  257  It  Is  further 
said:  "But  of  the  various  forms  of  crim- 
inal homicide,  that  of  Infanticide,  by  which 
is  popularly  understood  the  murder  of  a 
recently  bom  Infant  for  the  purpose  of  con- 
cealing Its  birth,  perhaps  presents  the  great- 
est difficulties  In  the  establishment  of  the 
corpus  delicti.  No  universal  and  invariable 
rale  can  be  laid  down  with  respect  to  It 
Each  case  must  depend  upon  Its  own  pe- 
culiar circumstances,  and,  as  In  all  other 
cases,  the  corpus  delicti  must  be  proved  by 
the  best  evidence  which  is  capable  of  being 
adduced,  and  such  an  amount  and  combi- 
nation of  relevant  facts,  whether  direct  or 
circumstantial,  as  establish  the  Imputed 
guilt  to  a  moral  certainty,  and  to  the  ex- 
clusion of  every  other  reasonable  hypothe- 
sis." 

To  this  general  statement  of  the  law  we 
agree.  So  strict  a  rule  as  contended  for  by 
plaintiff  In  error  would,  as  pointed  out  by 
many  authorities,  operate,  and  especially  In 
cases  of  infanticide,  to  completely  shield  the 
criminal  from  punishment  for  the  most  atro- 
cious crimes.  The  complete  destruction  of 
the  body  of  a  newly-born  Infant  might  not 
be  difficult.  To  say  that  in  snch  a  case, 
while  every  one  would  admit  that  the  body 
conld  be  completely  destroyed  by  animals, 
by  fire,  or  other  destructive  agencies,  the  cir- , 
cumstantlal  evidence,  though  of  the  most 
cogent  and  convincing  character,  would  not 
be  admissible  to  show  the  fact  of  death,  as 
well  as  the  criminal  agency  of  the  accused 
in  producing  it,  would  be  to  say  that  there 
Is  a  class  of  the  most  atrocious  crimes,  which, 
when  committed  in  secret,  as  most  crimes 
usually  are,  and  by  persons  of  sufficient  ca- 
pacity and  skill  to  destroy  the  body,  must 
go  unpunished,  because  the  law  has  closed 
all  avenues  but  one  leading  to  detection,  and 
has  permitted  the  criminal  himself  to  close 
that  one.  We  are  not  prepared  to  so  hold. 
It  is,  however,  familiar  law,  and  frequently 
recognized  by  this  court,  that  extrajudicial 
confessions  of  the  commission  of  crime, 
where  such  confessions  are  relied  upon  to 
establish  guilt,  are  not  sufficient  to  authorize 
a  Judgment  of  conviction  without  other  suf- 
ficient proof  of  the  coi-pus  delicti,  but  that 
the  corpus  delicti  should  first  be  otherwise 
established;  not,  however,  by  direct  evi- 
dence only.  ■  Andrews  v.  People,  117  111.  195, 
7  N.  E.  265;  Williams  v.  People,  101  111.  382; 
South  V.  People,  98  111.  261;  May  v.  People, 
92  111.  343;  Bergen  v.  People,  17  111.  426; 
Gray  v.  Com.,  101  Pa.  St.  380;  State  v.  Ger- 
man, 54  Mo.  526.  It  is  undoubtedly  true 
that,  where  there  Is  no  direct  or  positive  evi- 
dence of  the  death  of  the  person  who  is 
charged  to  have  been  murdered,  great  caution 
should  be  observed  in  acting  upon  presump- 
tive or  circumstantial  evidence;  but  that  the 
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fact  of  death  may  be  so  proved,  when  It  Is 
the  best  evidence  obtainable,  we  have  no 
donbt.  It  would  nnneceasarlly  ertend  the 
length  of  this  opinion  to  review  the  authori- 
ties at  length.  Many  of  them  will  be  found 
cited  in  the  notes  to  the  following  cases: 
State  V.  wnilams,  78  Am.  Dec.  248,  and  Blp- 
pey  V.  Miller,  62  Am.  Dec.  177.  See,  also, 
4  Am.  &  Eng.  Bnc.  Law,  309,  and  notes; 
9  Am.  &  Eng.  Enc.  Law,  728;  Durrill,  Circ 
Ev.  680;  Kerr,  Horn.  639;  Whart.  Cr.  Bv. 
I  825  et  seq.;  Wills,  Olrc.  Bv.  179;  U.  S.  v. 
Gilbert,  2  Sumn.  19,  27,  Fed.  Cas.  No.  15,204; 
State  V.  Eeeler,  28  Iowa,  651;  Johnson  v. 
Com.,  SI  Ey.  325;  McCuUocb  v.  State,  48 
Ind.  109;  Stocking  v.  State,  7  Ind.  326;  Lan- 
caster V.  State,  91  Tenn.  267,  18  S.  W.  777; 
Gray  v.  Com.,  supra. 

We  have  examined  the  record  with  much 
care,  and  cannot  find  that  the  trial  court 
committed  ahy  error  in  the  admission  and 
exclusion  of  evidence,  or  in  giving  or  refus- 
ing instructions  to  the  Jury.  Complaint  Is 
made  by  plaintiff  in  error  of  the  ruling  of 
the  court  respecting  the  instructions,  but  we 
find  no  error  in  this  respect  The  instruc- 
tions applicable  to  both  sides  of  the  case 
were  full,  and  unusually  free  from  error. 

The  only  question  remaining  to  be  consid- 
ered is  whethu'  or  not  the  evidence  is  suffi- 
cient to  sustain  the  judgment.  While  it  is 
the  province  of  the  jury  to  determine  what 
weight  should  be  given  to  the  testimony,  and 
whether  or  not  the  testimony  of  any  partic- 
ular witness  should  be  believed  or  not,  and 
while  the  ti-ial  Judge  and  the  Jury  have  bet- 
ter facilities  for  coming  to  a  correct  conclu- 
sion upon  all  such  questions  than  we  pos- 
sess, still  the  responsibility  Is  at  last  cast 
upon  this  court,  when  the  question  is  pre- 
sented as  it  is  here,  to  determine  whether  or 
not  the  evidence  contained  in  the  record  is 
sufficient  to  support  the  Judgment  of  convic- 
tion. The  record  contains  but  little  circum- 
stantial evidence  tending  to  establish  the 
guilt  of  plaintiff  In  error.  The  facts  and  cir- 
cumstances proved,  independent  of  the  di- 
rect testimony  given  by  Nancy  Cook,  were  as 
consistent  with  the  theory  that  the  child, 
whether  dead  or  alive,  was  disposed  of  by 
her  as  that  it  was  murdered  by  him  with  her 
consent  and  connivance.  So  that  at  last  the 
conviction  must  stand  or  fall  upon  her  own 
uncorroborated  testimony.  When  she  testi- 
fied she  was  in  Jail,  jointly  indicted  with  him 
for  the  alleged  murder,  by  her  own  testi- 
mony she  was  a  willing  accomplice.  It  is 
true  that  Judgments  of  conviction  of  crime 
may  be  based  upon  the  uncorroborated  testi- 
mony of  an  accomplice,  and  this  court  has 
frequently  so  held.  But  it  has  always  been 
said  that  in  such  cases  trial  courts  should 
proceed  with  the  greatest  caution.  Hoyt  v. 
People,  140  111.  688,  30  N.  E.  315;  Friedberg 
V.  People,  102  IlL  160;  Earll  v.  People,  73 
111.  829;  Gray  v.  People,  26  IlL  344;  Collins 
V.  People,  98  111.  584.  In  Hoyt  v.  People, 
■DPta,  Mr.  Justice  Scholflcld  said:  "But  the 


authorities  agree,  and  common  sense  teaches, 
that  such  evidence  is  liable  to  grave  suspt 
cion,  and  should  be  acted  apon  with  the  n^ 
most  caution,  for  otherwise  the  life  or  liberty 
of  the  best  citizen  might  be  taken  away  on 
the  accusation  of  the  real  criminal,  made 
either  to  shield  himself  from  punishment  or 
to  gratify  his  malice."  It  will  be  noticed 
that,  in  the  great  majority  of  the  cases  where 
this  question  has  arisen  tor  discussion,  the 
testimony  of  the  accomplice  was  corrobo- 
rated by  other  evidence,  direct  or  circnmstan- 
tlal;  still  it  is  undoubtedly  the  rule  in  this 
state,  as  stated  In  Rider  v.  People,  110  IlL 
11,  that,  "Whatever  the  law  may  be  in  other 
states  with  respect  to  the  right  of  a  jury  to 
convict  upon  the  uncorroborated  testimony 
of  an  accomplice,  it  is  well  settled  the  right 
exists  here,  and  convictions  upon  such  testl* 
mony  will  not  be  disturbed  by  this  court  on 
that  ground  alone."  In  addition,  however, 
to  the  suspicion  which  must  attend  the  testi- 
mony of  an  accomplice,  it  Is,  of  course,  to 
be  subjected  to  the  same  tests  which  are  ap- 
plied to  determine  the  reliability  and  force 
of  the  testimony  of  other  witnesses.  In  the 
case  at  bar  the  accomplice,  upon  whose  un- 
supported testimony  the  plaintiff  in  error  was 
convicted  of  the  murder  of  her  newly-born 
babe,  was  an  ignorant  and  depraved  woman, 
who  did  not  Imow  the  nature  of  an  oath,  and 
had  no  conception  of  any  ponishment  to  which 
she  would  subject  herself  for  testifying  false- 
ly. It  is  evident  from  the  testimony  that 
i^e  felt  tliat  she  had  been  greatly  wronged 
by  the  marriage  of  the  plaintiff  in  error,  and 
was  exceedingly  Jealous  of  his  wife,  whom 
she  accused  of  "trotting  back  and  forth,  car- 
rying stories  to  her  motlier,"  and  of  being 
the  cause  of  all  the  trouble.  At  a  time  pre- 
vious to  her  trial  she  had  been  arrested,  on 
the  complaint  of  the  wife  of  plaintiff  In  er- 
ror, for  concealing  the  death  of  her  bastard 
child,  and  on  the  examination  testified  as  a 
witness  in  her  own  behalf,  but  did  not  In 
such  testimony  in  any  way  implicate  plain- 
tiff in  errw  in  the  disappearance  of  her 
child.  She  had  told  Thomas  Campbell,  a 
witness  for  the  defendant,  if  he  is  to  be  be- 
lieved that  "the  child  was  bom  as  dead  as  a 
stick  of  wood,"  and  that,  "If  John  and  hia 
wife  testified  that  it  was  bom  alive,  they 
would  swear  to  a  lie";  "that  It  was  only  a 
little  wad  of  something,  and  liad  no  life." 
She  complained  to  this  witness  that  plaintiff 
In  error  had  prevented  her  from  getting  bond 
and  being  released  from  custody.  Monroe 
Crouch,  the  officer  who  arrested  her,  testi- 
fied that,  as  he  remembered  her  statements 
to  him,  she  said  the  child  came  dead.  She 
stated  when  on  the  stand  that  she  under- 
stood from  what  had  tte&a  said  to  her,  or  in 
her  presence,  that  if  she  testified  for  the 
people  her  testimony  would  not  t>e  used 
against  her,  and  that  she  would  be  protected; 
that  she  testified  with  that  uniderstandioK. 
We  think  it  clear  that  this  woman  had  the 
strongest  motives  that  could  operate  upoa 
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the  hnman  mlod  to  ao  testify  as  to  incnlpAte 
the  plalntltF  In  error  snd  exculpate  herself; 
to  obtain  her  own  release  and  freedom  from 
punishment,  and  at  the  saiiie  time  strike  a 
blow  at  those  whom  she  thought  bad 
wronged  her.  It  may  be  said  that  this  was 
a  question  for  the  Jury,  that  It  was  for  them 
to  say  whether  the  witness  was  worthy  of  be- 
lief or  not,  and  that  this  court,  In  accordance 
with  uniform  precedents,  will  not  Interfere 
In  such  a  case  to  set  aside  the  verdict  of  the 
Jury.  In  this  case,  however,  the  attendant 
circumstances,  with  so  many  persons  In 
such  close  proximity,  as  testified  to  by  her, 
t«ided  to  weaken  such  force  even  as  her 
testimony  might  otherwise  have.  Besides, 
other  witnesses.  Including  plaintiff  In  error, 
gave  testimony  contradicting  the  testimony 
of  the  prosecutrix  as  to  what  he  did  on  the 
night  In  question,  and  which,  if  true^  left  no 
evldMice  upon  which  a  verdict  of  guilty  could 
be  sustained.  The  evidence  showed  that, 
while  she  made  contradictory  statements  in 
and  out  of  court,  the  defendant  told  the 
same  story  from  the  beginning.  There  ia 
doubtless  a  possibility  of  his  guilt,  but  we 
are  constrained  to  say  that  the  evidence  is 
InsufBclent  to  establish  his  guilt  beyond  a 
reasonable  doubt  We  think  It  would  be 
establlsbing  a  precedent  fraught  with  much 
danger  to  sustain  this  Judgment  upon  the 
evldoiee  set  out  In  this  record.  Upon  an- 
other trial  other  facts  and  drcnmstances 
may  possibly  be  shown  which  would  tend  to 
dissipate  the  doubts  which  must  arise  in 
any  candid  mind  upon  reading  the  evidence 
as  now  presented.  The  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remand- 
ed to  that  court    Judgment  reversed. 


(US  ni.  to 
LBVX  «t  at  v.  CHICAGO  NAT.  BANK.t 
(Supreme  Court  of  lUinois.    Oct  11,  1895.) 

bsoLviKor— Pbacticb— Patmbkt— Plsdoc— Evi- 

DBNOB — TlHB— APPBAU 

1.  Where  a  claim  against  an  insolvent  is 
collaterally  secnred,  the  amount  on  which  the 
creditor  ia  entitled  to  receive  dividends  is  the 
amount  actually  dne  him  when  he  files  his 
claim.    57  III.  App.  143,  reversed. 

2.  Where  a  creditor  collects  money  on  col- 
lateral pledged  to  secure  his  claim,  the  law  will 
apply  such  collections  in  reduction  of  his  claim 
at  the  times  when  they  are  made.  67  111.  App. 
143,  reversed. 

8.  Where  the  question  is  which  of  two  acts 
was  done  first,  proof  that  they  were  done  on  the 
same  day  is  not  sufficient,  for  the  party  having 
the  burden  of  proof,  since  the  presumption  is 
that  acts  done  on  the  same  day  were  done  at 
the  same  time. 

4.  From  an  order  of  a  county  court  overrul- 
ing exceptions  to  a  claim  against  an  insolvent 
an  appeal  lies  to  the  appellate  court  Trust  Co. 
V,  Trombnll,  27  N.  E.  24,  137  111.  14«,  and 
Heiozolman  Bros.  v.  Schrader,  37  N.  E.  235, 
150  IlL  227,  followed. 

>  Reported  by  Louis  Bolaot,  Jr.,  Esq.,  of  ths 
Chicago  bar. 


Appeal  from  appellate  eaatt.  First  district 
Claim  of  the  Chicago  National  Bank 
against  the  estate  of  Herman  SchafTner  & 
Co.,  insolvents.  Objections  to  this  claim 
were  filed  by  the  firm  of  Levy  Bros.,  who 
were  also  creditors  of  said  insolvents.  The 
objections  were  overruled  add  the  claim  al- 
lowed, and  this  judgment  was  affirmed  by 
the  appellate  court  67  HI.  App.  143.  The 
objectors  appeaL     Reversed. 

Herman  Schaffner  &  Co.,  by  A.  G.  Becker, 
the  surviving  partner,  made  an  assignment 
June  8.  1898.  Their  Indebtedness  exceeded 
at  that  time  (2,000,000.  Their  assets  were 
such  that,  up  to  the  present  time,  a  10  per 
cent  dividend  has  been  declared,  and  th« 
prospects  for  more  than  5  per  cent  addi- 
tional dividend  are  exceedingly  slight  At 
the  date  of  the  assignment  the  Insolvents 
were  Indebted  to  the  Chicago  National  Bank 
in  the  sum  of  $100,000.  The  bank  held  as 
collateral  security  to  this  Indebtedness  cer> 
tain  promissory  notes  of  the  customers  of 
Herman  Schaffner  &  Co.,  owned  by  the  in- 
solvents, and  pledged  by  them  to  the  bank 
in  accordance  with  the  contract  embodied 
in  the  collateral  notes.  These  collateral 
notes  had  been  partially  paid.  Prior  to  Sep- 
tember 0,  1893,  the  day  on  which  the  Chi- 
cago National  Bank  filed  its  daim  against 
the  estate  of  Herman  Schaffner  &  Co.,  It  had 
collected  npon  these  collaterals  $66,012.88. 
On  Septembtf  9th,  bnt  whether  before  or 
after  the  filing  of  its  claim  does  not  appear, 
it  collected  $5,000;  and  at  the  time  of  the 
bearing  of  this  cause  in  the  county  court  it 
bad  collected  in  all  $90,000.38.  The  conrt 
allowed  the  bank  to  participate  in  the  divi- 
dends on  the  basis  of  its  claim  as  it  stood 
on  the  day  of  assignment  Appellants,  cred- 
itors of  the  estate,  who  had  filed  objections 
in  due  time,  insisted  that  th«  claim  should 
be  allowed  only  for  the  balance  due  at  the 
date  of  the  hearing,  after  deducting  all  sums 
collected  on  the  collaterals  prior  thereto. 
The  order  or  judgment  of  the  county  court 
has  been  affirmed  by  the  appellate  court 

J.  W.  Mack,  for  appellanta.  Tatham  A 
Webster,  for  appellee. 


MAGRUDBR,  J.  (after  stating  the  facts). 
When  appellee  filed  its  claim  on  September 
9,  1893,  against  the  assigned  estate  In  the 
county  court,  there  had  been  paid  upon  the 
notes,  which  had  been  pledged  to  it  as  col- 
lateral security  for  its  debt,  the  sum  of  $06,- 
012.88.  This  sum  consisted  of  various 
amounts  paid  by  the  makers  of  the  collater- 
al notes  at  different  times  between'  June  8, 
1803,  the  date  of  the  assignment,  and  Sep- 
tember 9,  1893,  the  date  of  the  filing  of  ths 
dalm.  Certificates  of  deposit  for  the  re- 
spective sums  so  paid  were  Issued  by  appel- 
lee to  the  order  of  its  cashier,  and  by  him 
deposited  In  an  envelope  in  lieu  of  the  notes 
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paid,  for  the  purpose  of  keeping  a  record 
of  sucb  payments.  None  of  these  collec- 
tions were  Indorsed  on  the  principal  note  of 
the  Insolvents,  Herman  Schaffner  &  Co.,  or 
entered  on  the  books  of  appellee  to  the  cred- 
it of  the  insolvents.  But  appellee  received 
the  money  so  paid  to  it,  and  mingled  It  with 
its  own  funds,  and  so  had  the  use  and  bene- 
fit of  it  In  addition  to  this,  the  principal 
Indebtedness  was  overdue  at  the  date  of  the 
assignment  Such  principal  indebtedness 
was  evidenced  by  a  note  for  $100,000,  dated 
April  15,  1893,  payable  on  demand,  to  the 
order  of  appellee,  bearing  Interest  at  the 
rate  of  6  per  cent  per  annum,  and  signed 
by  Herman  Schaffner  &  Co.  This  note  re- 
cited that  there  had  been  delivered  to  appel- 
lee, to  secure  its  payment,  certain  collaterals 
in  the  shape  of  notes,  etc.,  and  provided  that 
appellee  or  its  assigns  might,  at  any  time 
after  the  maturity  of  the  note,  sell  such  col- 
laterals, or  any  part  thereof,  at  public  or 
private  sale,  with  or  without  notice,  and  ap- 
ply the  proceeds  upon  the  note.  Nothing 
had  been  paid  upon  the  note  held  a?  collat- 
eral when  the  assignment  was  made,  but 
appellee  had  then,  and  before  that  time,  the 
right  to  sell  the  collaterals  and  apply  the 
proceeds  upon  the  note  for  $100,000.  If,  In- 
stead of  selling  the  collaterals.  It  voluntarily . 
received  payments  upon  them  from  the  mak-  • 
era  of  them,  it  is  difficult  to  see  why  It  was 
not  their  duty  to  apply  such  payments  upon 
the  principal  note.  The  amount  of  their 
claim,  on  September  0,  1893,  would  then 
have  been  the  difference  between  $100,000 
and  $66,012.88,  or  $33,987.12,  instead  of  the 
sum  of  $100,000,  for  which  their  claim  was 
filed  on  that  day.  The  general  rule  is  that  a 
creditor  should  credit  upon  the  principal  debt 
whatever  be  may  collect  upon  the  collateral 
security.  Jones,  Pledges,  §  678.  A  pledgee 
who  holds  commercial  paper  as  collateral  se- 
curity for  the  payment  of  his  debt  has  no 
authority,  in  the  absence  of  a  special  power 
for  that  purpose,  to  sell  the  securities,  upon 
default  of  payment  at  public  or  private  sale. 
He  is  bound  to  hold  and  collect  the  same  as 
they  become  due,  and  apply  the  net  proceeds 
to  the  payment  of  the  debt  so  secured.  Jol- 
let  Iron  &  Steel  Co.  v.  Scioto  Flre-Brick  Co., 
82  ni.  548;  Trust  Co.  v.  Rigdon,  93  111.  458; 
Schouler,  Ballm.  (2d  Ed.)  S§  206,  236.  It  is 
true  that  here  a  special  power  was  given  to 
sell  the  collateral  notes  at  public  or  private 
sale,  but,  as  that  power  was  not  exercised, 
the  duty  of  applying  the  money  collected 
from  the  collaterals  to  the  payment  of  the 
principal  debt  arose  out  of  the  fact  of  the 
pledge  of  the  commercial  paper,  independ- 
ently of  the  power.  Under  such  circumstan- 
ces, when  payments  are  made  on  the  notes 
held  as  collateral,  the  law  makes  the  appli- 
cation of  such  payments  to  the  principal 
debt,  even  if  the  creditor  himself  does  not 
do  so.     Hunt  V.  Nevers,  15  Pick.  600. 

Where  a  creditor  holding  collateral  security 
flies  his  claim  in  the  county  court  against  the 


estate  of  an  insolvent  who  has  made  an  as- 
signment, or  in  the  probate  court  agaiust  th'.> 
estate  of  a  deceased  insolvent  debtor,  lie  should 
credit  upon  his  claim  such  payments  as  have 
been  received  by  him  upon  his  collaterals  up 
to  the  time  of  filing  proof  of  his  claims,  or 
filing  and  proving  his  claim.  By  "proof"  Is 
meant  the  preliminary  proofs  which  accom- 
pany the  presentation  of  the  claim,  and  uot 
the  additional  proofs  made  necessary  by  tlie 
filing  of  the  objections  or  exceptions.  The 
amount  of  the  claim,  as  thus  filed  by  the 
creditor  and  supported  by  bis  oath  or  affidavit, 
is  the  amount  upon  which  the  creditor  is  en- 
titled to  receive  dividends  from  the  insolvent 
estate,  irrespective  of  wliat  may  be  collected- 
from  the  collaterals  thereafter.  Such  was  the 
decision  of  ttiis  court  in  Fumess  v.  Bank,  14T 
Bl.  570,  35  N.  E.  624.  In  that  case  we  said: 
"The  creditor  has  a  right  to  prosecute  hiB> 
claim  for  the  full  amount  against  the  estate 
of  the  deceased  debtor  In  the  hands  of  the 
administrator,  as  he  had  a  right  to  prosecute 
it  for  the  full  amount  against  the  debtor  when 
alive.  Of  course,  this '  right  is  subject  to-  the 
condition  that  the  whole  amount  of  his  d&lm 
is  due  to  him  when  hk  files  and  proves  it  If 
he  has  realized  upon  his  collateral  before  filing' 
and  proving  his  claim,  he  voluntarily  parts' 
with  the  double  right  secured  to  him  by  the 
law,  and  can  only  proceed  for  what  is  actually 
due  to  him;  that  is  to  say,  for  what  remains 
of  bis  claim  after  deducting  the  amount  real- 
ized from  the  collaterals.  •  •  •  But  If  a 
creditorwho  has  filed  and  proved  his  claim  for 
the  full  amount  in  the  probate  court  can  only 
be  allowed  the  difference  between  such  amount 
and  the  sum  thereafter  realized  by  disposing 
of  his  collaterals,  there  will  be  a  temptation  to 
prolong  the  litigation  and  delay  the  allowance 
in  order  that  he  may  be  forced  to  dispose  of 
his  collaterals,  so  that  the  dividends  coming 
to  him  may .  be  calculated  upon  a  reduced 
claim.  By  such  a  course  of  proceeding  the  se- 
cured creditor  may  be  deprived  of  his  right, 
under  the  law,  to  proceed  both  against  the 
estate  and  the  security  until  he  gets  payment 
in  full."  The  assignment  act  requires  the  as- 
signee to  give  notice  of  the  assignment  by 
publication,  and  to  notify  the  creditors,  by 
mall,  "to  present  tbdr  claims  under  oath  or 
affirmation  to  him  within  three  months,"  etc. 
At  the  expiration  of  three  months  from  the 
time  of  first  publishing  notice,  he  shall  report 
and  file  with  the  clerk  of  the  county  court  a 
sworn  "Ust"  of  all  such  creditors  of  the  as- 
signor as  shall  have'  claimed  to  be  such,  with 
a  true  statement  of  their  respective  claims. 
"Any  person  interested  as  creditor  or  other- 
wise" may  appear  within  30  days  after  the 
filing  of  such  report,  and  file  with  said  clerk 
"any  exceptions  to  the  claim  or  demand  of 
any  creditors  exhibited  as  aforesaid."  The 
clerk  is  required  to  give  notice  thereof  to  the 
creditor,  and  the  court  shall  proceed  to  hear 
the  proofs  and  render  judgment  1  Starr  & 
C.  Ann.  St  pp.  1301,  1305.  It  is  manifest 
from  the  foregoing  provisions,  that  the  ex- 
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ceptlons  are  to  be  flled  to  the  claim  as  pre- 
sented under  oath  to  the  assignee  and  report- 
ed by  hiui.  The  question  is  whether  the 
amount  so  claimed  is  due  at  the  time  when 
the  claim  is  presented  and  sworn  to.  The 
trial  Is  not  merely  a  trial  between  the  creditor 
and  debtor,  but  between  the  claimant-  and 
any  other  ci-editor  or  interested  party,  as  to 
the  amount  to  be  allowed  as  a  basis  for  the 
calculation  of  dividends.  This  necessarily  fol- 
lows from  the  fact  that  any  person  interested 
as  creditor  or  otherwise  may  except.  If  the 
trial  should  disclose  that  the  claim  as  present- 
ed and  sworn  to  was  unjust,  as  between  the 
creditor  and  his  Insolvent  debtor,  either  whol- 
ly or  in  part,  then,  of  course,  It  would  be 
either  wholly  or  partially  disallowed.  But,  as 
to  collections  realized  upon  collaterals  se- 
.cnring  it  after  its  original  presentation  under 
oath,  there  should  be  no  reduction  thereof 
from  it,  for  the  reason,  among  other  reasons, 
that  other  creditors  or  interested  parties  would 
flle  exceptions  for  the  mere  purpose  of  delay, 
and  so  as  to  secure  reductions  by  crediting 
collections  made  from  collaterals  during  the 
delay.  Somewhat  similar  provisions  are  set 
forth  In  the  administration  act  (Bev.  St  1893, 
c  3,  {  60)  In  regard  to  the  proof  of  claims 
against  the  estates  of  deceased  debtors,  where, 
when  the  claimant  produces  hia  claim  in  writ- 
ing, and  swears  to  its  correctness,  it  will  be 
allowed  by  the  court  if  no  objection  Is  made; 
but,  if  objection  is  made  by  the  administrator, 
widow,  heirs,  "or  others  Interested  In  said 
estate,"  other  evidence  must  be  produced  be- 
fore allowance. 

There  is  a  conflict  among  the  authorities 
as  to  the  time  when  payments  on  collateral 
securities  should  be  applied,  so  as  to  oper- 
ate as  a  reduction  of  a  claim  on  which  divi- 
dends are  to  be  paid.  The  relation  of  debt 
and  credit,  for  the  purpose  of  distribution, 
is  fixed  by  the  decisions  at  three  different 
periods,  respectively:  First,  the  time  of 
making  the  assignment,  or  adjudication  of 
bankruptcy,  or  death  of  the  Insolvent;  sec- 
ond, time  of  filing  proof  of  claim;  third, 
time  of  dividend  or  distribution.  The  pre- 
cise question  here  Involved  did  not  arise 
and  was  not  considered  in  the  case  of  In  re 
Bates,  118  111.  524,  9  N.  B.  257.  In  that  case 
a  creditor  holding  notes  secured  by  a  mort- 
gage, executed  by  the  debtor  upon  his  own 
property,  flled  her  notes  as  a  claim  in  the 
coimty  court  against  the  insolvent  estate  of 
the  debtor  who  had  made  an  assignment  for 
the  benefit  of  creditors.  The  claim,  as  evi- 
denced by  the  notes,  was  reported  by  the 
assignee,  and  no  exceptions  were  filed  to  it 
Nothing  had  been  realized  upon  the  mort- 
gage security  when  the  claim  was  filed  and 
proved.  The  question  there  was  whether 
the  creditor  was  entitled  to  a  dividend  upon 
the  whole  amount  of  her  claim  as  flled  and 
proved,  or  whether  the  value  of  the  mort- 
gage security  should  be  deducted  from  the 
amount  of  the  claim,  and  the  dividend 
should  be  allowed  upon  the  difference  only; 


and  it  was  held  that  the  creditor  was  en- 
titled to  a  dividend  upon  the  claim  in  full, 
without  deducting  the  value  of  the  security. 
In  other  words,  the  Bates  Case  declined  to 
follow  the  rule  known  as  the  "bankruptcy 
rule."   That   rule  requires  the  creditor   to 
give  up  his  security  in  order  to  be  entitled 
to  approve  his  whole  debt,  or.  If  he  retained 
it,  to  prove  only  for  the  balance  of  the  debt 
after  deducting  the  value  of  the  security 
held.    This  rule  has  its  foundation  in  statu- 
tory enactments.    It  has  not  been  uniformly 
applied  In  distributions  under  general  as- 
signments, or  under  state  insolvent  laws. 
The  preponderance  of  authority  is  in  favor 
of  the  view  that  the  creditor  has  the  right 
to  prove  and  have  dividends  upon  his  en- 
tire debt  Irrespective  of  the  collateral  se- 
curity;  and,  as  an  authority  for  this  gen- 
eral view,  the  doctrine  of  the  Bates  Case 
has  been  indorsed  In  the  following  cases: 
People  V.  B.  Remington  &  Sons,  121  N.  Y. 
328,  24  N.  B.  793;   In  re  Meyer,  78  Wis.  615, 
48  N.  W.  55;    Allen  v.  Danlelson,  15  R.  I. 
480,  8  Atl.  705;   Bank  v.  Armstrong,  8  C.  C. 
A.  155,  59  Fed.  378;   Tod  v.  Land  Co.,  57 
Fed.  47;  People  v.  B.  Remington  &  Sons,  54 
Hun,  505,  8  N.  Y.  Supp.  34.    See,  also,  Lew- 
is V.  U.  S.,  92  U.  S.  618;  Blsh.  Insolv.  {  427. 
But  the  question  still  remains,  whether  the 
entire  debt  upon  which  the  dividend  may 
be  declared  is  the  debt  as  it  exists  at  the 
date  of  the  assignment,  or  at  the  time  of  fil- 
ing proof  of  the  claim,  or  at  the  time  of  the 
distribution.   The  theory  that  the  creditor 
is  entitled  only  to  share  pro  rata  upon  his 
debt  as- it  exists  at  the  time  of  distribution 
requires  his  claim  to  be  reduced  by  the  col- 
lections realized  from  his  collaterals  before 
the  declaration  of  each  dividend,  and  after 
his   claim   has   been   proved   and   allowed. 
This  seems  to  be  the  rule  in  Maryland,  but 
Is  not  generally  accepted  as  correct.    We 
are  not  inclined  to  adopt  It.     It  is  not  con- 
tended for,  as  we  understand  it,  by  either 
counsel  In  the  case  at  bar.  '  It  is  opposed  to 
the  decision  in  Furness  v.  Bank,  supra.    Its 
enforcement  would  require  a  readjustment 
of  the  basis  of  distribution  at  the  time  of 
declaring    each    dividend,    whereas    there 
should  be  a  fixed  sum  as  a  basis  for  repre- 
sentation in  the  declaration   of  dividends, 
and  as  a  measure  of  the  creditor's  right  and 
interest  in  the  assets  of  the  insolvent  es- 
tate.  The  theory  that  the  creditor  Is  en- 
titled to  dividends  upon  his  claim  as  it  ex- 
ists at  the  date  of  the  assignment,  without 
reference  to  collections  on  collaterals  there- 
after^  is  founded  on  the  doctrine  that,  by 
the  deed  of  assignment,  each  creditor  is  an 
equitable  owner  in  the  assigned  estate  to 
the  extent  of  the  claim  held  by  him  when 
the  assignment  is  made.    But,  under  recent 
decisions  of  this  court,  construing  the  as- 
signment act  of  this   state,  it   cannot  be 
said   that  each  creditor  acquires   a   flxed, 
equitable  ownership  In  the  assigned  estate 
at  the  time  of  the  assignment    If  such  were 
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the  fact,  such  Interest  could  not  be  taken 
away  from  him  by  an  act  of  the  legislature. 
A  legislative  enactment  which  transfers  the 
property  of  one  man  to  another  without  his 
consent  Is  not  a  constitutional  exercise  of 
legislative  power,  because,  If  effectual,  it 
operates  to  deprive  a  man  of  his  property 
without  "due  process  of  law."  Davidson  v. 
New  Orleans,  96  U.  S.  97;  Taylor  v.  Porter, 
4  Hill,  140;  Rohn  v.  Harris,  130  111.  525,  22 
N.  E.  587;  Ervlne's  Appeal,  16  Pa.  St  256; 
Hoke  V.  Henderson,  4  Dev.  1.  But  the  case 
of  Howe  V.  Warren,  154  Ul.  227,  40  N.  E. 
472,  holds  that,  under  section  15  of  the  as- 
signment act,  the  assignment  may  be  re- 
voked by  the  assent  of  a  majority  In  num- 
ber and  amount  of  the  creditors  who  may 
have  proved  their  claims  In  accordance  with 
the  provisions  of  the  act.  Irrespective  of  the 
wishes  of  the  minority,  and  that  the  effect 
of  the  discontinuance  provided  for  by  that 
section  is  to  destroy  the  trust  upon  which 
the  property  was  held.  This  being  so,  each 
creditor  does  not  have  a  fixed  ownership  In 
the  assigned  estate  at  the  date  of  the  as- 
signment; and  the  reason  for  fixing  upon 
the  amount  of  the  .claim  held  by  him  at  that 
date  as  the  basis  for  the  distribution  of  divi- 
dends Is  without  force  In  this  state,  however 
it  may  be  elsewhere.  The  provisions  of  the 
assignment  act  would  seem  to  lead  to  the 
conclusion  that  the  revocable  Interest  of 
each  creditor  In  the  assigned  estate  only 
vests  In  him  when  he  signifies  his  assent  to 
the  assignment  by  filing  his  claim  with  the 
assignee.  Gibson  \.  Rees,  50  111.  383;  2 
Pom.  Eq.  Jur.  {  994;  2  Lewln,  Trusts,  515. 
This  appears  from  the  provision  requiring 
the  creditor  to  present  his  claim  within  a 
specified  time,  and  from  the  further  provi- 
sion that  creditors  who  do  not  exhibit  their 
claims  within  three  months  from  the  publi- 
cation of  the  notice  sliall  not  participate  In 
the  dividends  until  after  the  payment  In 
full  of  all  claims  presented  within  said  time 
and  allowed  by  the  court  1  Starr  &  C.  Ann. 
St.  p.  1306,  !  10.  The  object  of  the  latter 
provision  Is  to  fix  a  time  at  which  the  es- 
tate of  the  assignor  shall  be  placed  In  pro- 
cess of  final  settlement,  and  after  which  dis- 
tributions may  be  made  without  risk  of  un- 
certainty arising  from  the  allowance  of  sub- 
sequently presented  claims.  The  reason  of 
the  provision  Is  the  same  as  that  requiring 
creditors  of  deceased  persons  to  exhibit 
claims  within  two  years  after  the  grant  of 
letters  of  administration.  Suppiger  v. 
Seybt,  23  111.  App.  468. 

Whatever  may  be  the  fact  In  other  Juris- 
dictions, it  cannot  be  known  here  whether 
the  creditor  Intends  to  participate  In  the 
distribution  of  the  assets  of  the  assigned 
estate,  under  the  orders  of  the  county  court, 
until  he  manifests  his  assent  by  filing  his 
claim  under  oath.  As  his  Interest  in  the  es- 
tate cannot  be  said  to  accrue  until  he  does 
RO  file  his  claim.  It  Is  the  amount  of  his 
claim  at  that  date  which  should  be  taken 


as  the  basis  for  representation  in  future  div- 
idends, irrespective  of  collections  from  col- 
lateral  securities  after  that  date.  The  learn- 
ed Judge  who  wrote  the  exhaustive  opinion 
In  Bank  v.  Armstrong,  supra,  states  that 
there  Is  no  logical  basis  for  any  distinction 
between  the  effect  of  collections  made  from 
collaterals  after  Insolvency  and  before  filing 
proof,  and  of  those  made  after  filing  proof. 
We  are  unable  to' concur  in  the  view  that 
there  is  no  logical  basis  for  such  distinction. 
Even  in  the  Armstrong  Case,  the  opinion, 
after  stating  that  the  great  weight  of  au- 
thority In  England  and  in  this  country  is 
strongly  opposed  to  the  view  that  a  creditor 
with  collaterals  shall  be  thereby  deprived  of 
the  right  to  prove  for  his  full  claim  against 
an  insolvent  estate,  and  after  referring  to 
numerous  authorities  sustaining  such  view, 
says:  "The  exact  point  which  Is  common 
to  all  the  foregoing  authorities,  and  which 
they  all  sustain.  Is  that  a  creditor  who 
has  proved  his  claim  against  an  insolvent 
estate  under  administration  can  collect  his 
dividends  without  any  deduction  from  his 
claim,  as  proven,  for  collections  made  from 
collaterals  after  his  proof  of  claim  Is  filed." 
And,  after  expressing  the  view  (which,  for 
reasons  already  stated,  cannot  prevail  In  this 
state)  that  such  deduction  should  be  made 
from  the  claim  as  It  exists  at  the  date  of  the 
assignment,  subject,  always,  to  the  limita- 
tion that  the  amount  to  be  received  from  all 
sources  shall  not  exceed  the  original  debt 
and  interest,  the  opinion  further  proceeds  as 
follows:  "The  cases  we  have  already  cited 
fully  confirm  the  foregoing  view  as  to  cred- 
its after  the  filing  of  the  proof  of  claims;" 
that  is  to  say,  that  no  collections  made  from 
the  collaterals  after  the  filing  of  the  proof 
of  claim  shall  be  applied  to  reduce  the 
amount  of  the  claim  as  so  filed.  This  we  re- 
gard as  the  correct  rule;  and  it  is  sustained 
by  the  English  authorities.  In  Kellock's 
Case,  3  Ch.  App.  760,  the  court  of  chancery 
appeals  adopted  the  rule  tliat  collections  on 
collaterals  before  filing  proofs  of  claim  In 
proceedings  to  wind  up  an  Insolvent  com- 
pany should  be  deducted,  but  that  subse- 
quent collections  should  not  be  deducted. 
In  that  case  Lord  Justice  Wood  said:  "There 
remains  the  question  as  to  the  time  with  ref- 
erence to  which  the  amount  provable  Is  to 
be  ascertained,  and  as  to  this  there  is  a  lit- 
tle more  difficulty.  I  think,  however,  that 
the  true  rule  Is  that  the  debt  Is  to  be  taken 
as  It  stands  at  the  time  when  the  claim 
Is  put  In.  •  *  •  Where  the  demand  of 
the  creditor  was  large,  and  the  securities 
held  by  him  considerable,  the  official  liqui- 
dator might  dispute  the  claim  for  the  very 
purpose  of  obliging  the  creditor  to  realize 
some  of  his  securities  before  the  time  for 
making  his  affidavit  arrived.  •  *  •  It  ap- 
pears to  me  that  It  would  be  leaving  a  great 
deal  too  much  to  the  caprice  or  arbitrary  dis- 
cretion of  the  liquidator,  if  we  were  to  fix 
upon  any  time  except  the  time  when  the 
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claim  which  is  to  be  adjudicated  upon  was 
sent  in."  In  the  same  case  Lord  Justice  Sel- 
wyn  also  said:  "I  think,  therefore,  that  the 
balance  of  convenience  and  inconvenience 
inclines  strongly  to  the  view  which  my  learn- 
ed brother  has  expressed,  which  is,  that  the 
debt  is  to  be  taken  as  it  stood  when  the  cred- 
itor sent  In  his  claim."  In  Re  Bamed's 
Banking  Co.,  Forwoods'  Claim,  6  Ch.  App. 
IS,  it  was  held— First,  that  the  rule  in  bank- 
ruptcy, as  to  proof  by  secured  creditors, 
does  not  apply  in  the  winding  up  of  insol- 
vent estates,  but  that  the  rule  that  a  cred- 
itor holding  security  may,  if  he  chooses, 
prove  for  the  whole  of  his  debt  and  retain 
his  secnrlty,  does  apply;  second,  that  the 
time  when  the  claim  is  put  in  is  the  date 
after  which  the  creditor  may  realise  his  se- 
curity, and  not  be  bound  to  give  credit  for 
the  proceeds  of  the  realisation.  It  was  also 
there  held  that  the  putting  in  of  the  claim 
In  winding-up  cases  Is  "equivalent  to  the 
proof  against  a  testator's  estate  where  an 
affidavit  is  made."  To  the  same  effect  is 
Ex  parte  Bank  of  England,  39  Law  J.  Ch. 
759.  In  Eastman  v.  Bank,  10  Out.  70,  after 
approving  of  the  rule  in  chancery  that  the 
creditor  Is  entitled  to  prove  for  the  whole 
amount  of  his  debt  and  to  take  a  dividend 
upon  the  whole  without  prejudice  to  his 
rights  against  securities  he  may  hold,  and 
after  stating  that  "to  hold  otherwise  would 
be  virtually  to  deprive  the  secured  creditor 
of  any  advantage  from  his  security,"  the 
court  adopts  the  rule  in  Kellock's  Case,  as 
above  stated,  and  says:  "The  state  of  the  ac- 
counts at  the  time  the  claim  Is  put  In  is  that 
which  forms  the  basis  of  the  dividend  sheet 

•  *  •  Any  moneys  received  prior  to  that 
from  collaterals  are  to  be  credited.  Those 
received  after  that  from  such  sources  need 
lot  be  taken  into  account,  unless  they,  with 
the  dividend  as  to  that  part  of  the  claim  to 
which  such  securities  are  referable,  bring 
np  the  amount  received  by  the  creditor  to 
100  cents  on  the  dollar."  In  Fottrell  v. 
Kavanagh,  10  Ir.  R.  Eq.  256,  the  doctrine 
and  the  rule  are  thus  clearly  stated  by  the 
▼Ice  chancellor:  "The  question  *  *  *  to 
whether  the  plaintiff,  who  is  a  mortgagee  of 
certain  lands  of  the  deceased  whose  assets 
are  under  administration,  can  be  admitted 
to  prove  as  a  creditor  against  the  general 
assets  on  foot  of  his  mortgages,  and  to  be 
paid  ratably  with  the  other  creditors  upon  the 
full  amount  of  his  debt,  or  whether  he  must 
first  realize  as  much  as  he  can  out  of  the 
premises  comprised .  in  his  mortgages,  and 
claim  only  upon  the  balance  then  remaining 
unpaid.  It  is  the  right  of  a  mortgagee  in 
this  court  [court  of  chancery]  to  proceed  for 
the  recovery  of  his  debt  upon  all,  or  one  or 
more,  of  his  securities,  and  either  simulta- 
neously,   or   in   any    order   he   thinks   fit 

•  •  •  Accordingly,  it  is  now  settled  that 
the  rule  In  bankruptcy  does  not  prevail  in 
this  court,  and  that  a  mortgagee  may  prove 
in  an  administration  suit,  or  a  proceeding 


for  winding  up  under  the  companies'  acts, 
for  the  full  amount  of  his  debt,  realize  what 
he  can  in  any  such  proceeding,  and  after- 
wards resort  to  the  premises  mortgaged  to 
him  to  obtain  payment  of  any  deficiency. 
•  •  •  I  shall  therefore  rule  that  the  plain- 
tiff is  entitled  to  pMve  his  claim  for  the 
full  amount  against  the  general  assets  with- 
out being  bound  first  to  realize  his  mortgage 
securities.  The  time  at  which  the  plalntlfTs 
debt  is  to  be  ascertained  Is,  as  settled  by 
Kellock's  Case,  that  at  which  his  claim  was 
brought  in  under  the  posting  for  credit- 
ors. I  shall  therefore  direct  thnt  the  amount 
due  to  the  plaintiff  be  nscertitned  as  of  that 
date,  and  in  doing  so  he  must  be  charged 
with  all  sums  theretofore  received  by  him, 
whether  out  of  the  mortgaged  premises  or 
otherwise,  but  not  with  any  sums  subse- 
quently received.  On  this  sum  he  will  b« 
entitled  to  a  ratable  dividend,  the  estate  be- 
ing insolvent"  To  the  same  eflTect  are  Ex 
parte  Wildman,  1  Atk.  100;  In  re  Hamilton, 
1  Fed.  800;  Sohler  t.  Lorlng.  6  Cnsh.  537; 
In  re  Hicks,  19  N.  B.  R.  299,  Fed.  Cas.  No. 
6,466;  In  re  Meyer,  supra. 

Our  conclusion  Is  that  the  amount  upon 
which  the  secni^  creditor  Is  entitled  to  re- 
ceive dividends  from  the  assets  of  the  insol- 
vent estate  Is  the  amount  actually  due  to 
the  creditor  when  he  files  his  proof  of  claim 
or  presents  his  claim  under  oath;  tbat  the 
subsequent  hearing  upon  objections  or  ex-- 
ceptions  should  be  directed  to  the  inquiry 
as  to  what  was  due  at  that  date;  that  the 
amount  due  at  that  date  Is  to  be  ascertained 
by  the  deduction  from  the  principal  debt 
of  all  payments  made  before  that  date, 
whether  realized  from  collaterals  or  other- 
wise, but  that  amounts  realized  from  col- 
laterals after  that  date  are  not  to  be  de- 
ducted, subject  always  to  the  qualification 
that  the  dividends  received  from  the  general 
assets  and  the  amounts  realized  from  the  col- 
lateral security  shall  not  together  exceed  the 
amount  due  the  creditor  upon  his  claim.  It 
follows  that  the  county  court  erred  In  not 
deducting  from  appellee's  claim  the  amounts 
collected  from  the  collateral  notes  prior  to 
the  day  on  which  the  proof  of  claim  was 
filed,  to  wit,  September  9,  1893.  We  are, 
however,  nnable  to  concur  in  the  contention 
of  appellants  that  payments  collected  upon 
the  collateral  notes  after  that  date  should 
be  deducted  In  fixing  the  allowance  to  be 
awarded  to  appellee  as  a  basis  for  the  dec-  • 
laration  of  dividends.  In  regard  to  the  pay- 
ment made  on  September  9,  1893,  the  bur- 
den of  proof  was  upon  the  party  excepting 
to  the  claim  as  filed  to  show  what  payments 
were  made,  as  the  fact  of  payment  Is  matter 
of  defense.  Although  the  law  will  look  in- 
to the  fractions  of  a  day  when  it  becomes 
important  to  the  ends  of  Justice  to  do  so,  or 
In  order  to  decide  upon  conflicting  interests,' 
yet  the  general  rule  Is  that  the  law  knows 
no  fraction  of  a  day.  Orosvenor  v.  MaglU, 
37  IlL  239.     The  effect  is  to  render  a  day  a 
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sort  of  Indivisible  point,  so'  that  any  act 
dme  in  the  compasa  of  it  is  no  more  referable 
to  any  one  portion  of  it  than  to  any  other 
portion  of  It;  and  where  two  acts  are  done 
upon  the  same  day,  they  will,  as  a  general 
thing,  be  regarded  in  law  as  done  at  the 
same  time.  It  follows  that,  where  a  case 
turns  on  the  question  as  to  which  of  two 
things  was  done  first,  the  party  having  the 
burden  of  proof  fails  in  merely  showing  that 
both  were  done  on  the  same  day.  5  Am. 
&  Eng.  Enc.  Law,  pp.  89-01,  and  cases  in 
notes.  Hence,  the  appellant  has  not  shown 
that  the  payment  made  on  September  0, 
1883,  was  made  before  the  filing  of  the 
proof  of  claim  on  that  day,  and  consequent- 
ly such  payment  should  not  be  deducted. 

A  motion  is  made  by  appellee  to  dismiss 
the  appeal.  The  motion  is  overruled.  The 
appeal  was  properly  taken  from  the  county 
court  to  the  appellate  court  upon  the  au- 
thority of  Trust  Co.  V.  Trumbull,  137  IlL 
146,  27  N.  E.  24,  and  Helnzelman  Bros.  r. 
Scbrader,  150  lU.  227,  37  N.  E.  235. 

The  Judgments  of  the  appellate  court  and 
the  county  court  are  reversed,  and  the  cause 
la  remanded  to  the  latter  court  for  further 
proceedings  In  accordance  with  the  views 
herein  expressed.    Reversed  and  remanded. 


(158  IlL  258) 

LEVY  V.  METROPOLITAN  NAT.  BANK. 
(Supreme  Ck>vrt  of  Illinois.    Oct.  11,  1895.) 

Appeal  from  appellate  court,  First  district. 

Exceptions  by  Benjamin  Levy  to  the  claim 
of  the  Metropolitan  National  Banic  against  the 
estate  of  Herman  Schaffner  &  Co.  The  excep- 
tions were  overruled  (57  111.  App.  143),  and  Levy 
appeals.    Reversed. 

J.  W.  Mack,  for  appellant.  Hoyne,  Follans- 
bee  &  O'Connor,  for  appellee. 

PER  CURIAM.  The  questions  involved  in 
this  case  are  the  same  as  those  involved  in 
Levy  V.  Bonk  (decided  at  the  presont  October 
term,  1895,  of  this  court)  42  N.  B.  129.  The  de- 
cision here  is  controlled  and  governed  by  the 
decision  there,  and  the  same  judgment  must  be 
entered  here  as  was  entered  there.  According- 
ly, the  Judgments  of  the  appellate  and  county 
courts  are  reversed,  and  the  cause  is  remanded 
to  the  latter  court  for  further  proceedings  in  ac- 
cordance with  the  views  expressed  in  the  opin- 
ion in  Levy  v.  Bank,  supra.  Reversed  and  re- 
manded. 


(158  III.  304) 

WILSON  V.  MASON  et  al.» 

(Supreme  Court  of  Illinois.    Oct  11,  1895.) 
Rbal-Estatb  Aoent —  Commission— St ATDTB  or 

Frauds— Exeootors—Vexdob  and  Vbndbb. 

1.  A  real-estate  broker  is  not  entitled  to 
commission  where  the  sale  to  his  customer  is 
not  consummated,  and  the  executory  contract  of 
sale  is  not  binding,  under  the  statute  of  frauds. 
57  111.  App.  325,  affirmed. 

2.  Executors  have  no  power  to  buy  land, 
unless  so  authorized  by  the  will. 

3.  An  agreement  to  buy  land  entered  into 
by  one  of  two  executors  for  himself  and  his 

i  Reported  by  Lonis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


coexecutor  is  not  binding,  since  the  power  of 
an  executor  cannot  be  delegated. 

Appeal  from  appellate  court.  First  district 

Assumpsit  by  Walter  H.  Wilson  against 
Hugh  B.  Mason  and  James  L. .  Houghteling. 
Defendants  obtained  Judgment,  which  was 
affirmed  by  the  appellate  court.  67  111.  App. 
325.     Plaintiff  appeals.     Affirmed. 

This  is  an  action  of  assumpsit,  brought  by 
appellant,  a  real-estate  broker,  against  appel- 
lees, to  recover  commissions  claimed  to  have 
been  earned  by  appellant,  as  broker,  for  the 
sale  of  a  building,  and  the  ground  on  which 
the  same  stands,  known  as  the  "Real-Estate 
Board  Building,"  situated  at  the  corner  of 
Dearborn  and  Randolph  streets,  in  the  city 
of  Chicago,  and  the  equity  of  redemption  in 
which  was  owned  by  appellees.  The  amount 
claimed  is  $9,375,  being  2i/^  per  cent  on  $375,- 
(K)0,  the  price  at  which  appellees  were  will- 
ing to  sell  the  property.  The  declaration 
contains,  besides  the  common  counts,  six  spe- 
cial counts.  The  first  count  alleges  that  de- 
fendants requested  plaintiff  to  procure  for 
them  a  purchaser  for  said  building  at  $375,- 
(KX),  and  promised  to  pay  plaintiff  a  commis- 
sion of  2%  per  cent  upon  said  sum  if  he 
should  so  procure  a  purchaser;  that  plaintiff 
procured  a  purchaser,  ready,  willing,  and 
able  to  buy  said  premises  at  said  price;  and 
that  defendants  entered  into  a  contract  with 
the  purchaser,  whereby  they  agreed  to  sell 
and  he  agreed  to  buy  said  premises  for  said 
sum.  The  second  count  is  the  same  as  the 
first,  except  that  the  promise  is  alleged  to 
have  been  a  promise  to  pay  the  customary 
rate  for  such  services  in  Chicago,  and  the 
customary  rate  is  alleged  to  have  been,  and 
to  have  been  known  to  defendants  to  have 
been,  2^  per  cent  on  the  contract  price.  The 
third  count  is  the  quantum  meruit  count,  for 
procuring  such  a  purchaser  as  is  described 
in  the  first  and  second  counts.  The  fourth 
count  avers  that  defendants  requested  plain- 
tiff to  sell  eaid  premises  at  $375,(X)0,  and 
promised  to  pay  him  a  commission  of  2^^  per 
cent,  upon  said  sum  in  case  of  sale  by  him; 
and  that  thereafter  plaintiff  sold  said  prem- 
ises at  the  price  fixed.  The  fiftli  count  is 
the  same  as  the  fourth,  with  the  exception 
that  defendants  are  alleged  to  have  promised 
to  pay  the  customary  rate  In  Chicago  for 
services  in  making  such  sales,  which  rate  is 
averred  to  have  been  2%  per  cent,  upon  the 
price  for  which  the  property  was  sold.  The 
sixth  count  Is  the  quantum  meruit  count  for 
services  in  making  said  sale  at  said  price, 
fixing  the  amount  "deserved"  at  $9,375.  The 
plea  was  the  general  Issue.  A  Jury  was  waiv- 
ed by  agreement,  and  the  cause  was  sub- 
mitted to  the  court  for  trial.  The  finding 
and  Judgment  of  the  trial  court  were  for  the 
defendants,  and  the  appellate  court  has  af- 
firmed the  Judgment  of  the  trial  court. 

The  parties  whom  the  appellants  claimed 
to  have  procured  as  purchasers  of  the  prop- 
erty were  "the  executors  under  the  will  of 
Alfred  Cowles."    On  October  25, 1890,  a  writ- 
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ten  contract  was  made,  signed,  "James  L. 
Houghteling,  Heniy  B.  Mason,  by  James  L. 
Eoughteling;"  and  also  signed,  "IiewlB  I^ 
Cobum,  Alfred  Cowles,  Executors  under  ^e 
Will  of  Alfred  Cowles,  by  Lewis  L.  Cobum." 
By  the  terms  of  this  contract,  It  Is  recited 
tbat  Mason  and  Houghteling  sell,  and  C!o- 
bum  and  Cowles,  "executors  under  the  will 
of  Alfred  Cowles,  deceased,"  buy,  said  prem- 
ises for  S375,000;  the  buyers  assuming  two 
mortgages,  one  for  ^175,000,  and  one  for  $75,- 
000,  maturing  November  1,  1893,  and  draw- 
ing 6  per  cent  Interest,  the  balance  .of  the 
purchase  money  to  be  paid  as  follows:  |75,- 
000  In  cash,  and  $50,000  In  the  form  of  a 
mortgage  note  of  $50,000,  made  by  the  trus- 
tees of  the  Newbery  estate,  In  favor  of  Al- 
fred Cowles,  maturing  in  June,  1891,  and  se- 
cured on  property  in  Chicago;  the  sellers  to 
fomish  complete  merchantable  abstract  at 
once,  and  the  buyers  to  have  it  examined 
without  delay,  It  being  the  intention  to  close 
up  the  transfer  on  November  1, 1890.  A  few 
days  after  the  contract  of  October  25,  1890, 
was  made,  Cobum  objected  to  the  title,  up- 
en  the  ground  that,  in  a  certain  foreclosure 
proceeding  shown  by  the  abstract  of  title,  a 
child  born  after  the  foreclosure  bill  was  fil- 
ed was  not  made  a  party  to  the  proceeding, 
and  that,  therefore,  the  interest  of  said  child 
was  still  outstanding.  Because  of  this  ob- 
jection, the  purchasers  declined  to  talce  the 
property.  After  the  failure  of  all  efforts  to 
induce  them  to  close  up  the  purchase  and 
accept  the  title  as  it  was,  one  of  the  sellers 
suggested  that  the  contract  as  signed  should 
be  canceled,  because,  if  it  should  be  record- 
ed, it  would  appear  to  be  a  cloud  upon  the 
title,  and  prevent  a  future  sale;  and,  tills 
suggestion  being  acceded  to  by  the  proposed 
purchasers,  he  wrote  the  word  "Canceled" 
across  the  face  of  the  contract,  and  the  sale 
therein  mentioned  was  never  consummated, 
bnt  was  abandoned.  It  was  subsequently 
held  by  thia  court,  in  McCampbell  v.  Mason, 
151  111.  500,  38  N.  B.  672,  that  the  decree  in 
said  foreclosure  proceeding  was  valid,  not- 
withstanding the  failure  to  malce  the  child 
bora  after  filing  the  bill  a  party  thereto. 

Hamline,  Scott  &  Lord,  for  appellant  E. 
B.  Smith  and  J.  C.  Hutchins,  .for  appellees. 

MAGRUDER,  J.  (after  stating  the  facts). 
There  appears  to  have  been  some  confiict  in 
the  testimony  as  to  what  the  agreement  was 
between  appellant  and  appellees  about  the 
payment  of  commissions.  The  agrreement 
was  oral,  and  the  parties  differ  as  to  its 
terms.  Appellant  swears  that  he  was  to  be 
paid  2^  per  cent  upon  the  contract  price 
for  procuring  a  purchaser  or  making  a  sale 
of  the  property.  The  testimony  of  appel- 
lees is  to  the  effect  that  the  commission  was 
<mly  to  be  paid  In  case  the  purchaser  took 
and  paid  for  the  property.  We  cannot  en- 
ter into  a  discussion  of  the  facts  upon  this 
subject    The   Judgment    of   the   appellate 


court  affirming  the  judgment  of  the  ti-ial 
court  is  conclusive  here  so  far  as  the  facts 
put  In  issue  by  the  pleadings  are  concerned. 
The  question,  however,  as  to  whether  the 
appellant  procured  a  purchaser  of  the  prop- 
erty, or  made  a  sale  thereof,  is  to  some  ex- 
tent a  question  of  law,  and  has  been  raised 
by  the  propositions  submitted  to  the  trial 
court  No  proposition  was  submitted  by  ap- 
pellees (the  defendants  below)  to  be  held  as 
law  by  the  trial  court  in  the  decision  of  the 
case.  Soven  propositions  were  submitted  by 
the  plaintiff  below  (the  appellant  here).  Of 
these,  the  trial  court  modified  the  first  and 
'Sixth,  and  marked  them  "Held"  as  so  modi- 
fied. The  second,  third,  fourth,  and  fifth' 
were  marked  as  held,  but  the  court  refused 
to  mark  the  seventh  as  held,  and  marked  the 
same  "Refused."  The  only  assignments  of 
error  made  by  the  appellant  which  we  can 
consider  relate  to  the  modification  of  the 
first  and  sixth  propositions,  and  the  refusal 
of  the  seventh. 

The  duty  of  a  broker  who  is  employed  to 
sell  real  estate  is  to  find  and  produce  to  the 
vendor  a  purchaser  who  is  ready,  willing, 
and  able  to  complete  the  purchase  as  pro- 
posed. This  he  must  do  before  he  is  entitled 
to  any  commissions.  If  the  vendor  rejects 
the  purchaser  so  produced,  the  broker  is 
bound  to  show  that  such  purchaser  was  will- 
ing, ready,  and  able  to  perform  the  contract 
according  to  the  proposed  terms.  If  the 
principal  accepts  the  purchaser  thus  pre- 
sented, either  upon  the  terms  previously  pro- 
posed, or  upon  modified  terms  then  agreed 
upon,  and  a  valid  contract  Is  entered  into  be- 
tween them,  the  commission  is  earned.  In 
such  case  the  broker  lias  earned  his  commis- 
sion, although  the  sale-  Is  never  actually 
completed.  If  the  failure  of  the  purchaser  to 
complete  the  sale  results  from  the  inability 
of  the  vendor  to  make  a  good  title,  and  with- 
out fault  on  the  part  of  the  broker.  Cole- 
man's Ex'r  V.  Meade,  13  Bush.  358;  Olent- 
worth  V.  liUther,  21  Barb.  140;  j»nitt  v. 
Hotchkiss,  10  IlL  App.  603;  Goodridge  v. 
Holladay,  18  IlL  App.  363;  2  Am.  &  Eng. 
£^c.  Law,  pp.  578,  581.  The  propositions  as 
modified  by  the  trial  court  conform  substan- 
tially to  these  views,  and,  as  they  are  sus- 
tained by  the  authorities,  we  see  no  error  in 
the  modifications  made. 

By  the  seventh  proposition,  the  trial  court 
was  asked  to  hold,  as  a  proposition  of  law, 
that,  under  the  evidence  in  the  case,  defend- 
ants could  not  defeat  plaintiff's  claim  on  the 
ground  that,  under  the  statute  of  frauds,  the 
contract  entered  into  between  them  and  the 
proposed  purchasers  was  not  enforceable. 
The  proposed  purchasers  were  the  two  ex- 
ecutors of  an  estate.  One  of  the  executors 
signed  the  names  of  both  of  them  to  the  con- 
tract The  evidence  failed  to  show  that  the 
executor  so  signing  had  any  written  author- 
ity from  his  coexecntor  to  sign  the  latter's 
name  to  the  contract;  and  it  also  failed  to 
show  that  the  executors  had  any  power  on- 
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der  the  will  to  purchase  land  for  the  estate. 
:The  proof  tends  to  establish  affirmatively 
that  whatever  authority  the  executor  who 
signed  the  contract  had  to  execute  It  for  his 
coezecutor  was  merely  oral.  Some  of  the 
cases  go  so  far  as  to  hold  that  the  broker  is 
not  entitled  to  his  commissions  unless  the 
sale  is  actually  accomplished  by  the  delivery 
of  the  deed  of  the  land  from  the  vendor  to 
the  vendee,  and  the  payment  of  the  purchase 
money  by  the  latter,  or  unless  It  is  proven 
that  the  sale  Is  prevented  by  the  fault  of  the 
vendor.  Other  cases  seem  to  hold  that  the 
broker  is  entitled  to  his  commissions  when 
the  minds  of  the  vendor  and  purchaser  meet 
In  a  verbal  agreement  for  the  sale  by  the  one 
and  the  purchase  by  the  other  of  the  land. 
We  are  not  inclined  to  follow  either  of  these 
classes  of  cases,  regarding  them  as  extreme 
and  exceptional.  The  true  rule  Is  that  the 
broker  is  entitled  to  his  commissions  If  the 
purchaser  presented  by  him  and  the  ven- 
dor, his  employer,  enter  Into  a  valid,  binding, 
and  enforceable  contract.  If,  after  the  mak- 
ing of  such  a  contract,  even  though  execu- 
tory in  form,  the  purchaser  declines  to  com- 
plete the  sale,  and  the  seller  refuses  to  com- 
pel performance,  the  broker  ought  not  to  be 
deprived  of  his  commissions.  He  has  done 
all  that  he  can  do  when  he  produces  a  party 
who  is  able,  and,  In  binding  form,  offers,  to 
purchase  upon  the  proposed  terms.  An 
agreement  by  n  real-estate  broker  to  procure 
a  purchaser  not  only  implies  that  the  pur- 
chaser shall  be  one  able  to  comply,  but  that 
the  seller  and  the  purchaser  must  be  bound 
to  each  other  In  a  valid  contract  So,  wbwe 
the  agreement  of  the  real-estate  broker  is  to 
make  a  sale,  his  commission  is  earned  when 
a  contract  is  entered  Into  which  Is  mutually 
obligatory  upon  the  vendor  and  vendee,  even 
though  the  vendee  afterwards  refuses  to  ex- 
ecute his  part  of  the  contract  of  sale  or  pur- 
chase. Coleman's  Ex'r  v.  Meade,  supra; 
Parker  v.  Walker,  86  Tenn.  568,  8  S.  W.  391; 
Francis  v.  Baker,  46  Minn.  83,  47  N.  W.  452; 
Love  v.Mlller,  63  Ind.  294;  Veazle  v.  Par- 
ker, 72  Me.  443;  WlUes  v.  Smith,  77  Wis.  81, 
45  N.  W.  666;  Rice  v.  Mayo,  107  Mass.  650; 
Chrlstenson  v.  Wooley,  41  Mo.  App.  53;  Love 
V.  Owens,  31  Mo.  App.  601;  Oreene  v.  Hoi- 
llngshead,  40  111.  App.  195;  Short  v,  Millard, 
68  111.  292;  Kerfoot  v.  Steele,  113  111.  610; 
Ward  v.  Cobb,  148  Mass.  518,  20  N.  B.  174. 
An  oral  agreement  upon  the  part  of  the  pur- 
chaser of  land  would  not  be  a  valid  agree- 
ment; and  If  he  refused  to  complete  the 
sale  of  the  land  after  such  oral  agreement, 
without  fault  upon  the  part  of  the  seller,  the 
obligation  of  the  broker  would  not  be  ful- 
filled, and  he  could  not  recover  his  commis- 
sions. Parker  v.  Walker,  supra;  Mlddleton 
V.  Fldla,  25  Cal.  76;  Whitney  v.  Cochran, 
1  Scam.  209;  Chrlstenson  v.  Wooley,  supra. 
Nor  would  a  written  agreement  be  binding 
upon  the  purchaser  of  land,  under  the  stat- 
ute of  frauds.  If  such  agreement  were  signed 
for  him  by  some  other  person  not  lawfully 


authorized  in  writing  to  do  so.  Rev.  St.  111. 
c.  59,  §  2;  Cloud  v.  Qreasley,  125  111.  313,  17 
N.  E,  326;  McGInnls  v,  Fernandes,  126  IlL 
228, 19  N.  E.  44. 

Executors  have  no  power  to  purchase  real 
estate  unless  such  power  is  granted  by  wllL 
Power  to  purchase  Is  an  incident  of  the 
power  to  Invest,  but  the  will  must  be  pro- 
duced, to  show  that  the  power  to  invest  ex- 
ists. An  executor  has  power  to  complete  a 
contract  made  by  his  decedent,  but  he  can- 
not, by  virtue  of  the  general  powers  of  his 
office,  make  any  contract  which  will  bind  the 
estate.  Eixecutors,  whether  acting  separate- 
ly or  Jointly,  have  no  authority  to  create  an 
original  liability  on  the  part  of  the  estate^ 
or  enter  Into  an  executory  contract,  binding 
upon  or  enforceable  against  it.  Ban-y  t. 
Lambert,  98  N.  Y.  301;  Austin  v.  Mnnro,  47 
N.  Y.  366;  7  Am.  &  Eng.  Enc.  Law,  pp.  299, 
300;  Trull  v.  Trull,  13  Allen,  407;  2  Woemer, 
Adm'n,  §S  328,  381;  Walker  y.  Dlehl,  79  111. 
473;  Ryan  v.  Duncan,  88  IlL  144.  As  a  gen- 
eral rule,  the  power  to  sell  land  does  not  ex- 
ist in  the  executor,  unless  he  is  directed  to 
sell  by  the  will,  either  expressly  or  by  Impli- 
cation. 2  Woemer,  Adm'n,  §  339.  And  we 
see  no  reason  why  the  same  is  not  true  as 
to  the  power  to  purchase,  which  may  be  in- 
volved In  a  power  to  Invest.  All  the  execu- 
tors who  qualify  must  Join  In  executing  a 
testamentary  power  of  sale  or  purchase.  2 
Williams,  Ex'rs  (Rand.  &  T.  Notes)  top  p.  154, 
marg.  p.  828;  2  WoernMr,  Adm'n,  S  346;  Wil- 
liams V.  Mattocks,  3  Vt.  189;  Floyd  v.  John- 
son, 2  Utt  (Ky.)  109.  It  foUows  that  the 
actual  title  of  an  executor  must  be  estab- 
lished, and  that  the  presumpticm  of  regular- 
ity accorded  to  official  acts  does  not  aid  his 
proceedings.  Abb.  Tr.  Ev.  p.  65;  Bank  ▼. 
Topping,  13  Wend.  657;  Hathaway  v.  Clark, 
5  Pick.  400.  In  the  case  at  bar,  the  will  of 
Albert  Oowles  was  not  produced,  nor  were 
the  powers  of  the  executors,  either  Joint  or 
several,  shown. 

An  executor  cannot  delegate  to  another  the 
execution  of  a  i>ower  of  sale  committed  to 
him  by  the  will  In  trust  and  confidence. 
2  Williams,  Ex'rs  (Am.  Notes,  by  Rand.  &  T.) 
top  p.  133,  marg.  p.  815;  7  Am.  &  Eng.  Enc. 
Law,  pp.  800,  301.  A  power  of  sale  given 
by  will  to  two  executors,  both  of  whom  qual- 
ify and  take  upon  themselves  the  burden  of 
the  execution  of  the  will,  cannot  be  delft- 
gated  by  one  to  the  other;  and  an  agree- 
ment for  a  <Mle  entered  into  by  one  coex- 
ecutor  for  himself  and  the  other  is  not  valid, 
and  cannot  be  specifically  enforced,  Berger 
V.  Duff,  4  Johns.  Cb.  368;  Sebastian  v.  John- 
son, 72  111.  282;  7  Am.  &  Eng,  Enc.  Law, 
p.  301.  Hence  we  are  inclined  to  think  that, 
under  the  proofs  as  made  in  this  case,  the 
contract  was  not  valid  and  enforceable 
against  the  proposed  purchasers,  executors 
of  the  estate  of  Alfred  Cowles,  deceased,  and 
that  there  was  no  error  in  refusing  the  sev- 
enth proposition.  It  is  true,  as  Is  claimed 
by  counsel  for  appellant,  that  a  verbal  con- 
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tract  respecting  land  may  be  as  obligatory 
vpon  tbe  imrtles  to  It  as  a  written  contract, 
where  they  make  no  objection  themselTea 
tbat  It  is  not  In  writing;  and.  In  equity,  a 
defendant  cannot  avail  hlmseU  of  tbe  stat- 
ute of  frauds,  unless  he  pleads  it.  Kelly  y. 
Kendall,  118  lU.  650, 9  N.  B.  261;  Trustees  t. 
Wright,  12  IlL  432.  But  tbe  defense  of  the 
statute  of  frauds  is  personal,  and  cannot  be 
made  by  persons  who  are  neither  parties  nor 
privies  to  it.  It  does  not  lie  in  tbe  mouth  of 
a  third  person  to  object  for  the  parties  to  a 
contract  that  they  are  not  bound  by  its  terms 
because  it  is  verbal.  Dock  Co.  v.  Klnzle, 
49  111.  289;  KeUy  v.  Kendall,  supra.  The 
question  la  not  whether,  In  tbla  action  of  as- 
sumpait  brought  by  appellant  against  appel- 
lees for  commissions,  proi>»  objection  waa 
or  was  not  made  to  tbe  proof  of  the  contract 
as  not  being  in  writing;  the  question  Is 
whether,  in  a  proceeding  to  enforce  the  con- 
tract by  either  of  the  parties  thereto,  a  plea 
of  the  statute  of  frauds  would  have  defeated 
such  enforcement.  If  the  contract  is  of  such 
a  character  that  the  vendee  can  successfully 
plead  the  statute  of  frauds  against  its  per- 
formance in  a  suit  therefor  by  the  vmdor, 
then  it  is  not  a  valid  contract,  entitling  the 
broker  to  bis  commissions,  within  tbe  rule 
already  laid  down.  The  judgment  of  tbe 
appellate  court  is  affirmed.    Affirmed. 


(1£8  lU.  411) 

HAS8A0HUSBTTS   BBN.  LIFE  ASS'N  t. 

SIBLBX.i 

(Supreme  Court  of  lUinois.    Oct  11,  189S.) 

l!t(0IU,17CB— DBLIVBBT  OF   FOLIOT. 

L  Where  a  life  insurance  policy  is  found 
in  the  possession  of  the  I)enenciat7,  tbe  pre- 
sumption is  that  it  was  duly  delivered  by  the 
insurance  company. 

2.  An  insarance  solicitor  procured  three  ap- 
pUcations  for  insurance,— one  for  liimself  and 
two  for  others.  Policies  were  Issued  on  these 
applications,  and  left  on  the  desk  of  the  com- 
panv's  local  manager,  in  envelopes  addressed 
to  the  respective  parties  insured,  to  be  taken  by 
the  solicitor  and  delivered.  He  took  the  poli- 
cies, delivered  two  of  them,  and  retained  bis 
own.  Held,  that  liis  policy  had  been  duly  deliv- 
ered to  him. 

Appeal  from  appellate  court.  First  district 
AssumiMit  by  Martha  W.  Sibley  against 
the  Massachusetts  Benefit  Life  Association. 
Plaintiff  obtained  Judgment,  which  waa  af- 
firmed by  the  appellate  court  67  lU.  App. 
846.     Defendant  appeals.    Affirmed. 

Clark  Tamum  and  W.  0.  Anderson,  for  ap- 
pellant D.  P.  Pbelps  and  M.  Cleland,  for 
appellee. 

WILKIN,  7.  AppeUee  brought  this  action 
against  appellant  in  the  circuit  court  of 
Cook  county  upon  a  (2,000  policy  df  insur- 
ance on  the  life  of  her  husband,  BSdward  L. 
Sibley,  payable  to  her.    Tbe  declaration  al- 

1  Bqwrted  bf  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


leged  the  execution  and  delivery  of  the  itolicy 
to  the  insured  December  9,  1893,  and  bis 
death  on  the  27th  of  the  same  month;  also 
that  proofs  of  his  death,  and  claim  under  the 
policy,  had  been  made  in  accordance  with 
its  provisions.  Tbe  defendant  filed  a  plea 
of  nonassumpsit  A  trial  by  jury  resulted 
In  a  verdict  In  favor  of  plaintiff  for  tbe 
amount  due  on  the  policy,  (2,026,  on  which 
judgment  was  entered,  and  tbe  defendant 
appealed  to  the  appellate  court  That  court 
having  affirmed  the  judgment  below,  this  ap- 
peal is  prosecuted. 

It  waa  Insisted  by  tbe  defendant  at  th« 
trial  that,  under  one  of  the  conditions  up<m 
which  the  policy  was  issued.  It  never  became 
binding  upon  tbe  company.  That  condlti<m 
is  as  follows:  "This  policy  shaU  not  becoma 
operative,  so  as  to  bind  the  association,  un- 
til the  first  jmyment  is  made  thereon,  and 
the  policy  is  actually  deliwed  to  the  mem- 
ber herein  named,  during  his  lifetime,  and 
while  in  good  health."  It  is  contended  that 
the  first  payment  was  not  made  and  the  pol- 
icy actually  delivered  to  Edward  L.  Sibley. 
It  was  in  tbe  possession  of  tbe  plaintiff  at 
th3  trial,  and  offered  in  evidence  by  ber,  and 
she  testified:  "I  first  saw  this  policy  when 
my  husband  brought  it  to  me.  He  brought 
it  one  evening,  and  handed  it  to  me.  I  can- 
not remember  the  time,  but  it  was  soon  after 
tbe  date."  It  contained  tbe  recital,  "In  con- 
sideraticm  of  the  payment  of  twenty-four  and 
•Vioo  dollars  •  •  •  by  Edward  L.  Sib- 
ley, •  •  •  receipt  whereof  is  hereby  ac- 
knowledged," etc.  This  certainly  proved 
prima  facie  that  the  condition  as  to  tbe  first 
payment  and  actual  delivery  of  tbe  policy 
had  been  complied  with.  It  is  well  under- 
stood that,  when  a  deed  is  found  in  tba 
hands  of  the  grantee  or  payee,  it  will  be  pre- 
sumed to  have  been  duly  delivered;  and  we 
said  in  Tunison  v.  Chamblln,  88  111.  387, 
"only  clear  and  convincing  evidence  can  over- 
come the  presumption."  See,  also,  McCann 
V.  Atherton,  106  lU.  31.  We  see  no  reason 
why  this  rule  should  not  apply  wh«i  tbe 
question  is  whether  a  policy  of  Insurance 
has  been  delivered.  It  is  admitted  that  the 
recital  aa  to  payment  is  not  only  prima  facie 
proof  ot  the  same,  but  conclusive  upon  the 
insurer,  if  the  policy  was  actually  delivered. 
Conceding,  therefore,  that  tbe  proof  offered 
by  the  defendant  la  to  the  effect  that  the 
condition  in  question  was  not  complied  with, 
the  question  is  one  of  controverted  fact,  and 
not  open  to  review  in  this  court,  unless  the 
verdict  in  plalntilTB  tOYor  was  the  result  of 
some  erroneous  ruling  of  tlie  trial  court 

Tbe  only  errors  assigned  in  that  regard  ara 
aa  to  the  admission  and  exclusion  of  testi- 
mony. The  court  permitted  plaintiff  to 
prove,  over  tbe  objection  of  counsel  for  tbe 
defendant,  certain  statements  of  tbe  vioe 
president  of  the  company,  made  before  the 
death  of  Sibley,  aa  to  tbe  policy  being  "all 
right,"  etc.,  and  refused  to  allow  him  to  an- 
swer a  question  "as  to  his  autborit?  in  re- 
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gard  to  the  policy,  and  as  to  walrera  or  con- 
cessions or  admissions."  White  we  do  not 
wish  to  be  nnderatood  as  holding  that  there 
was  any  substantial  error  In  that  ruling,  it 
Is,  in  our  view  of  the  case,  of  no  consequence 
whether  there  was  or  not.  Without  any  ref- 
erence whatever  to  the  admissions  of  the  vice 
president,  the  plaintifC  was  clearly  entitled, 
under  the  evidence,  to  the  verdict  and  judg- 
ment which  she  obtained.  Charles  H.  Clark, 
the  Chicago  manager  of  appellant,  testified 
aa  follows:  "Residence,  Chicago.  Business, 
manager  of  the  Massachusetts  Benefit  Life 
Association.  I  was  such  manager  during 
the  whole  of  November,  December,  and  Jan- 
nary  last  I  was  acquainted  with  E.  L.  Sib- 
ley. Had  known  him  two  or  three  years  De- 
fore  his  death.  He  was  solicitor  for  life  in- 
surance companies.  I  was  authcnrlzed  to  em- 
ploy him  as  agent  in  December,  1893.  With 
reference  to  employing  him  for  the  Massa- 
chusetts Benefit  Life  Association,  would 
say  that  I  met  him,  and  he  wanted  to  place 
bis  surplus  business  with  us.  He  was  not 
our  regular  agent.  He  was  working  for 
some  other  company.  I  told  him  that  any 
surplus  business  he  would  place  with  us  we 
would  be  glad  to  receive,  and  we  would  pay 
hhn  a  commission.  This  he  told  me  he  would 
do,  and  I  gave  him  some  applications  and 
literature  in  general  That  was  the  last  time 
I  saw  him.  Mr.  Sibley  brought  three  appli- 
cations to  the  office  of  the  company  in  Chi- 
cago. One  was  his  own.  The  other  two  I 
don't  remember  the  names  of,  without  refer- 
ence to  the  books.  The  applications  Sibley 
brought  in  were  sent  to  the  company  at  Bos- 
ton. That  was  the  ordinary  course  of  the 
business  of  the  company  with  reference  to 
applications  received  here.  The  policies 
were  written  In  Boston,  and  then  sent  to  the 
manager  of  the  company  at  Chicago.  They 
are  then  s^ven  to  the  agent  or  person  writing 
the  Insurance,  or.  If  the  agent  has'  instructed 
him,  he  delivers  the  policies  to  the  policy 
holder.  We  would  leave  them  on  our  desks, 
addressed  to  the  party  Insured,  and  the  party 
receiving  the  insurance  would  come  In  and 
get  the  policies,  and  deliver  them  to  the  pol- 
icy holders,  and  collect  the  premium.  The 
agent  that  writes  the  application  comes  In 
and  takes  the  policies  ofF  the  desk,  and  deliv- 
ers them  to  the  Insured,  and  collects  the  pre- 
mium when  they  are  delivered.  Regarding 
these  three  that  Mr.  Sibley  wrote,  I  think 
I  saw  theih  when  I  opened  the  letters  and 
got  the  policies  out.  I  believe  I  did  see 
them.  I  know  I  addressed  t-bem  to  the  par- 
ties and  put  them  on  my  desk,  and  that  was 
all.  -I  did  not  handle  them  after  that  time. 
I  don't  know  how  they  got  out  of  the  office. 
I  did  -itot  deliver  them  to  any  one.  I  did  not 
hand  them  to  Mr.  Sibley:  The  last  I  saw 
Of  them'waft  When  they  tvere  lying  on  my 
(ie^,-^utside  the  desk."  Although  there  Is 
no  direct  proof  of  the  fact,  'It  sufficiently  ap- 
ipears  from  the  evidence  that  Mr.  Sibley  took 
the  iwlicies  mentioned  by  Mr.  Clark  from  bis 


office,  and  delivered  two  of  them  to  the  third 
parties  to  whom  they  were  Issued,  retaining 
his  own,  and  afterwards  handing  it  to  his 
wife.  If  Mr.  Clark,  after  placing  the  Sibley 
policy  In  an  envelope  and  addressing  It  to 
the  Insured,  had  handed  It  to  him,  there  could 
have  been  no  question  as  to  the  sufficiency 
of  its  delivery;  and  how  it  can  be  said  that 
the  manner  in  which  he  became  possessed 
of  it  is,  in  law,  different  from  a  manual  de- 
livery to  him  by  the  agent,  we  are  unable  to 
perceive.  When  Mr.  Clark  placed  the  three 
policies  upon  the  desk  in  his  office,  he  ex- 
pected Sibley  to  do  Just  what  he  did  do;  that 
is,  come  and  take  them  away,  delivering 
them  to  the  parties  to  whom  they  were  is- 
sued. He  did  not,  according  to  his  evidence, 
expect  Sibley  to  do  anything  as  a  condition 
precedent  to  his  receiving  his  policy.  The 
intention  to  deliver  is  clearly  shown  by  this 
testimony.  It  is  not  necessary  to  say  that 
he  could  deliver  the  policy  to  himself.  When 
be  became  possessed  of  it  by  consent  Of  tiie 
company,  it  was  in  fact  delivered  to  him. 

The  presumption  <tf  payment  arising  from 
the  recital  In  the  policy  is  fortified  by  the 
fact  that  the  commissions  earned  by  the  in- 
sured by  placing  with  the  defendant  the 
three  p<^cles  mentioned  by  Clark  are  not 
shown  to  have  been  paid  In  any  other  way. 
The  judgment  of  the  appellate  court  is  Hght, 
and  will  be  afOrmed.    Affirmed. 


(ISS  lU.  331) 

CITY  OF  FULTON  v.  NORTHERN   ILLI- 
NOIS COLLEGB.1 
(Supreme  Court  of  Illinois.    Oct.  11,  1806.) 

UUNICIPAL    COKPORATIONS  —  HORTOAOB  —  E^niTT 

Fleadiso— Statdtb  or  Limitations. 

1.  A  mortgage  by  a  college  to  a  city  con- 
ditioned for  the  payment  or  certain  money 
loaned  whenever  the  college  corporation  should 
fail  to  maintain  a  college  in  said  city  is  void, 
because  a  city  has  no  power  to  make  donations 
or  loans  to  colleges.    Do  III.  App.  372,  affirmed. 

2.  Where  the  bar  of  the  statute  of  limita- 
tions appears  on  the  face  of  the  bill,  the  defense 
of  the  statute  may  be  raised  by  demurrer.  56 
111.  App.  372,  afiirmed. 

Appeal  from  appellate  court,  Second  district: 

Bin  by  the  city  of  Fulton  against  the  North- 
ern Illinois  College  to  foreclose  a  mortgage. 
Defendant  obtained  a  decree,  which  was  af- 
firmed by  the  appellate  court  56  III.  App. 
372.     Complainant  appeals.     Affirmed. 

The  opinion  filed  in  the  appellate  court  of 
the  Second  district  by  Lacy,  P.  J.,  is  as  fol- 
lows: 

"This  was  a  bill  by  plaintiff  In  error  to 
foreclose  a  mortgage  dated  April  29,  1868, 
given  on  certain  real  estate  situate  In  the  city 
of  Fulton,  by  the  Illinois  Soldiers'  College,  a 
coip6ratlon,  Ifa  the  city  of  Fulton,'  to  secure 
plalntifC  In  error  in  the  sum  of  $6,000,  then 
by  the  mortgage  acknowledged  to  be  due. 
The  condition '  of  the  mortgage  was  to  se- 

1  Reported  by  'Louis  Bolsot,  Jr  ',  Es(i.,,.of  the 
Chicago  bar. 
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cure  the  above  sam,  obligated  to  be  paid 
to  it  by  a  certain  bond  of  even  date  there- 
with, payable  without  use,  whenever  the  de- 
fendant in  error  should  fail  to  keep,  maintain, 
and  'continue,  without  material  interruption, 
a  college  of  fair  order  in  the  building  on  block 
10  in  range  10  in  said  city  of  Fulton.'  The 
mortgage  otherwise  was  in  the  iisual  form, 
with  the  usual  defeasance.  The  defendant 
in  error  became  the  successor  of  the  Illinois 
Soldiers'  College  in  1874.  To  the  bUl  filed  by 
the  plaintiff  In  error,  the  defendant  in  error 
demurred.  The  court  sustained  the  demnr- 
ler,  and,  the  defendant  in  error  electing  to 
stand  by  the  bill,  the  court  entered  decree  dis- 
missing the  bill  for  want  of  equity  on  its 
Cace,  and  entered  a  decree  against  plaintifC 
in  error  for  costs  of  suit. 

"The  main  grounds  of  objection  to  the  bill 
were  that  it  showed  that  the  mortgage  was 
given  to  secure  a  loan  in  aid  of  other  than 
proper  municipal  purpose,  or  to  secure  the 
return  of  a  conditional  donation;  that  the 
loan  was  for  a  purpose  not  germane  to  the 
objects  of  a  municipal  corporation;  and  that 
the  city  had  no  power  to  make  the  same. 
It  is  also  Insisted  that  the  mortgage  was 
barred  by  the  statute  of  limitations.  It  ap- 
pears to  us  quite  clear  that  the  intention  on 
the  part  of  the  plaintiff  in  error  was  to  make 
a  donation  of  the  $G,000  due  it  from  defend- 
ant in  error  so  long  as  the  Illinois  Soldiers' 
College  or  its  successor  should  maintain  a 
college  of  tail  order,  and,  when  such  insti- 
tution failed  to  be  so  maintained,  that  the 
donation  was  to  revert  to  plaintiff  in  error. 
Now,  it  is  quite  evident  that  the  plaintiff  in 
OTor,  being  simply  a  municipal  corporation, 
organized  merely  for  governmental  purposes, 
bad  no  power  in  law  to  make  any  such  gift, 
or  to  take  an  obligation  like  the  mortgage  in 
question,  conditioned  on  such  a  contingency. 
The  instrument,  if  enforceable  at  all,  must 
be  enforced  in  accordance  with  its  terms.  If 
legal,  it  could  never  be  enforced  so  long  as 
the  college  was  maintained  as  provided. 
But,  evidently,  such  a  condition  could  not 
bind  the  plaintiff  in  error,  and  compel  it  to 
stand  by  its  donation,  even  if  the  condition 
of  the  mortgage  were  fulfilled.  The  mort- 
gage was  therefore  illegal,  for  want  of  power 
in  the  plaintiff  in  error  .to  execute  it.  Nor  can 
>it  be  rightfully  claimed,  as  we  think,  that, 
while  the  condition  was  void,  the  mortgage 
otherwise  should  be  regarded  as  valid.  The 
mortgage,  as  a  whole,  was  either  valid  or  in- 
valid. The  bUl  treats  it  aa  valid,  and  relies 
on  the  failure  to  maintain  a  college  of  fair 
order  la  the  buildings  as  ground  of  forfeiture 
and  right  to  foreclose.  Evidently,  the  failure 
to  maintain  such  a  college  cannot  be  said  to 
be  the  fulfillment  or  completion  of  the  c<m- 
tract  on  the  part  of  the  plaintiff  In  error.  It 
was  simply  a  forfeiture  on  the  part  of  de- 
fendant in  error  of  an  invalid  contract  The 
rule  of  law  quoted  from  Mor.  Priv.  Corp.  p. 
100,  that.  If  a  contract  entered  into  by  a 
corporation  has  been  'performed  by  either  of 


the  parties,  the  other  party  cannot  set  up  a 
defense  to  an  action  for  breach  of  such  con- 
tract that  the  corporation  had  no  authority 
to  enter  it,'  cannot  apply  here.  There  has 
been  no  performance  here  by  plaintiff  in  er- 
ror other  than  the  receiving  of  the  mortgage 
from  the  defendant  in  error,  and  that  was  an 
illegal  act,  as  we  have  shown.  The  want  <^ 
power  by  municipal  corporations  in  this  state,, 
in  the  absence  of  express  authority  to  donate 
or  loan  money  to  private  enterprises,  has 
often  been  expressly  held.  Johnson  v.  Stark 
Co.,  24  111.  75;  Blssell  v.  City  of  Kankakee,  64 
in.  24S;  EngUsh  v.  People,  96  111.  566; 
Mather  v.  Qty  of  Ottawa,  114  lU.  659,  3  N. 
E.  216.  We  are  of  the  opinion  that  the  mort- 
gage being  void,  plaintiff  In  error  could  have 
had  no  right  of  action  based  on  it.  The  right 
of  the  city  to  sue  for  the  money  due  from  the 
defendant  in  error,  at  law,  would  be  another 
question,  not  Involved  here.  i 

"In  case  the  mortgage  could  be  held  valid,' 
and  the  condition  void,  the  statute  of  limita- 
tion would  have  run  against  it,  because  mort 
than  20  years  have  elapsed  since  Its  date,  and 
before  bill  filed;  and  the  statute  of  limitation 
can  be  taken  advantage  of  on  demurrer,  where 
it  appears  on  the  face  of  the  bill  it  has  run. 
Board  of  Sup'rs  of  Heniy  Co.  v.  Winnebago 
Swamp  Drainage  Co.,  52  III.  464;  Ilett  V; 
Collins,  103  111.  74.  In  accordance  with  the 
provisions  of  this  mortgage,  it  could  never  be 
foreclosed  so  long  as  a  college  of  fair  order 
was  maintained  on  the  lot  in  question. 
Hence,  in  the  nature  of  the  transaction,  the 
$6,000  was  a  donation  or  a  gift  so  long  as  the 
coUege  was  maintained,  which  might  be  per- 
petually. We  are  of  the  opinion  that  the  de- 
murrer was  properly  sustained,  and  bill  light- 
fully  dismissed.  The  decree  of  the  court  be- 
low is  therefore  affirmed.    Decree  affirmed." 

66  lU.  App.  372. 

J.  D.  Andrews  and  C.  G.  McMahon,  for  ap- 
pellant.   McCoy  Bros.,  for  appellee. 

PER  CURIAM.  The  questions  presented 
by  this  record  we  find  as  stated  in  the  opin- 
ion of  the  appellate  court,  and  concur  with 
that  court  In  Its  conclusions  of  law.  This 
judgment  is  affirmed.    Affirmed. 


(15S  111.  4») 
XOUNG   V.   TRAINOR.1 
(Supreme  Court  of  Illinois.    Oct.  11,  1895.) 
Kbal-Estatb  Brokers— Cou mission. 

1.  A  real-estate  broker  who  produces  a  cus- 
tomer after  his  princiu.il  bos  withdrawn  his 
offer  to  sell  is  not  entitled  to  a  commission.  67 
111.  App.  632,  affirmed. 

2.  One  who  is  actinx  as  agent  of  both  par- 
ties in  effecting  a  sale  is  not  entitled  to  com- 
pensation from  the  vendor  in  the  absence  of  any 
showin;;  that  the  vendor  knew  and  consented  to 
the  double  agency. 

Appeal  from  appellate  court.  First  district. 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the, 
Chicago  tMur. 
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Assumpsit  by  James  T.  Young  against 
John  W.  Tralnor.  Defendant  obtained  Judg- 
ment, which  was  affirmed  by  the  appellate 
court  57  lU.  App.  632.  Plaintiff  appeals. 
Affirmed. 

This  Is  a  suit  brought  by  James  T.  Young, 
appellant,  against  John  W.  Tralnor,  appel- 
lee, to  recover  for  serrices  alleged  to  have 
been  rendered  by  Young  In  securing  for 
Tralnor  the  acceptance  of  a  proposition  for 
the  exchange  of  certain  real  estate  belong* 
ing  to  Tralnor.  Young  is  a  real-estate  agent 
and  dealer  in  Chicago,  and  in  the  fall  of 
1891  one  J.  T.  Winter  placed  In  his  hands 
a  block  of  buildings  located  on  the  comer  of 
Cloud  Court  and  State  street,  in  Chicago, 
which  he  desired  either  to  sell  or  exchange 
for  other  property.  Tralnor,  who  had 
learned  that  this  property  was  for  sale, 
wished  to  purchase  it  With  this  end  in 
Tlew,  he  called  upon  Young,  whom  he  in- 
formed of  his  desire.  Thereupon,  at  Traln- 
or's  request  and  dictation,  Young  made  out 
the  following  proposition:  "Chicago,  Novem- 
ber 5th,  1891.  I  will  give  ten  acres  south  of 
lOStb  street,  fronts  State  and  Wentworth  av- 
enue, three  acres,  more  or  less,  fronting 
State  and  Michigan  avenue,  on  both  sides  of 
where  lOSth  street  will  be,  also  lots  9  and  10, 
Nichols  &  McCoIough's  Sub.,  on  both  sides 
of  Dearborn  street,  abort  eighty-four  feet 
front  on  the  above  64th  street  and  Dearborn, 
—to  be  delivered  free  and  clear  of  incum- 
brance,—and  $15,000  cash,  for  seven  stores 
and  fiats  on  S.  W.  corner  Cloud  Court  and 
State  street,  also  two  buildings  In  the  rear, 
the  said  buildings  to  be  'finished  and  deliv- 
ered clear  of  all  Incumbrances  except  lease 
to  be  assumed  by  said  Tralnor."  After  it 
had  been  written  It  was  read  by  Young  to 
Tralnor,  who  signed  it  James  P.  Glblin, 
who  was  present  in  Young's  office  at  the 
tiiae,  signed  it  as  a  witness.  Tralnor  then 
requested  Young  to  obtain  Winter's  signa- 
ture to  said  paper.  This  Young  did.  After 
Winter  had  signed  the  supposed  agreement, 
Tralnor  withdrew  his  offer  and  Instructed 
Young  to  take  no  further  steps  in  the  mat- 
ter. The  money  which  this  suit  was  brought 
to  recover  Is  the  sum  of  $1,000,  which  Young 
claimed  Tralnor  promised  to  give  him  if  he 
obtained  the  signature  of  Winter  to  the  prop- 
osition above  set  out  Tralnor  denied  that 
he  made  any  such  promise,  and  refused  to 
pay  the  demand.  The  cause  was  tried  In 
the  circuit  court  of  Cook  county  before  a  Ju- 
ry, who  returned  a  verdict  In  favor  of  Traln- 
or. The  Judgment  rendered  on  the  verdict 
was  affirmed  by  the  appellate  court,  and 
from  said  Judgment  or  affirmance  this  ap- 
peal is  prosecuted. 

Farson  &  Greenfield,  for  ^appellant  Win- 
ston &  Meagher  (Silas  H.  Strawn,  of  counsel), 
for  appellee. 

BAKER,  J.  (after  stating  the  facts).  If  it 
were  admitted  that  appellee  promised  to  pay 
appellant  $1,000  if  he  obtained  the  signature 


of  Winter  to  the  written  proposition  here  in 
question,  still  it  Is  plain  that  appellee  bad 
in  contemplation  a  signing  such  as  would 
bind  Winter.  lo  fact  no  other  presumption 
is  reasonable.  Appellant  did  not  accomplish 
this  task.  Winter's  name  was  not  signed  to 
the  paper  in  such  a  manner  as  to  constitute 
an  acceptance  by  him  of  the  proposition 
therein  contained.  The  supposed  contract 
was  in  no  wise  binding  upon  him.  Winter 
T.  Tralnor,  161  lU.  191.  87  N.  B.  869.  After 
Winter  had  thus  signed  this  paper,  appellee 
withdrew  his  proposition,  and  Informed  ap- 
pellant be  would  not  make  the  proposed  ex- 
change. Winter  thereafter  expressed  his 
willingness  to  make  the  exchange,  and  ap- 
pellant contends  that,  even  if  Winter  was 
not  bound  by  the  paper,  still  the  fact  that 
Winter  was  ready,  willing,  and  able  to  effect 
the  proposed  exchange  entitles  him  to  the 
promised  remuneration.  This  contention  is 
without  merit,  for,  at  the  time  appellee  with- 
drew his  proposition,  it  had  not  been  accept- 
ed by  Winter,  and  appellant  consequently, 
had  not  earned  the  $1,000.  No  reason  is 
perceived  why- appellee  could  not  withdraw 
his  promise  to  remunerate  appellant  at  any 
time  before  the  latter  had  done  that  for 
which  he  was  to  be  paid,  without  making 
himself  liable  to  appellant  Such  act  on  the 
part  of  appellee  was  not  the  rescinding  of 
the  contract,  but  merely  the  withdrawal  of 
an  offer  of  a  reward,  for  no  consideration 
had  emanated  from  appellant,  nor  had  he 
made  any  promise  by  which  he  was  himself 
bound. 

There  is  another  reason  why  appellant 
cannot  prevail  in  his  suit  His  own  testimo- 
ny shows  that  he  was  acting  as  the  agent 
of  both  Tralnor  and  Winter,  for  he  admitted 
that  he  was  to  get  a  commission  from  the 
latter  If  he  disposed  of  his  property.  War- 
rick V.  Smith,  13T  111.  504,  27  N.  B.  709.  Ap- 
pellant made  no  attempt  to  rebut  the  pre- 
sumption of  unfair  dealing,  necessarily  aris- 
ing from  this  double  agency,  by  showing 
that  appellee  knew  be  was  acting  as  Win- 
ter's agent,  and  had  given  bis  consent  that 
he  should  so  act  The  record  is  not  entirely 
free  from  erroneous  rulings  on  the  part  of 
the  trial  court  but  from  the  views  herein 
expressed.  It  follows  that  the  Judgment  of 
the  appellate  court  must  be  affirmed.  Af- 
firmed. 


(15S  111.  22S) 

BOYLE  T.  BOYLE  et  al.i 

(Supreme  Court  of  Illinois.    Oct.  11,  1896.) 

Wills — Rsvooatiox  —  Presumptios  —  Appbal— 
ODABniAN  AD  Litem. 

1.  Where  a  will  which  has  l>een  left  with 
an  attorney  for  safe-keeping  is  takea  from  him 
by  the  testator,  and  never  seen  again,  the  pre- 
Bumption  is  that  it  was  destroyed  by  the  tes- 
tator, or  under  his  direction. 

2.  Omission  to  appoint  a.  guardian  ad  litem 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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for  certain   minor  defendants   cannot   be   as- 
signed «8  error  bj  any  otiier  party  to  the  snit. 

Appeal  from  circuit  court,  Grundy  county; 
Dorrence  Dlbell,  Judge. 

Petition  by  Lawrence  Boyle  against  Mary 
Boyle,  Catherine  Houleban,  and  others  for 
revocation  of  letters  of  administration  on  the 
estate  of  Joseph  Boyle,  deceased,  and  for 
probate  of  an  alleged  will  of  said  decedent. 
The  petition  was  dismissed  at  the  hearing, 
and  the  petitioner  appeals.     Affirmed. 

This  was  a  petition  filed  in  the  county 
court  of  Grundy  county  by  Lawrence  Boyle, 
In  which  he  alleged  that  Joseph  Boyle,  a 
brother  of  petitioner,  died  on  the  16th  day 
of  January,  1884,  leaving,  him  surviving, 
your  petitioner,  one  Mary  Boyle,  and  Kate 
Houlehan,  his  only  brother  anQ  sisters;  that 
he  was  at  the  time  of  his  death  a  single  man, 
without  issue,  and  without  father  or  mother, 
be  being  at  the  time  of  his  death  an  adult 
about  the  age  of  SO  years.  Your  petitioner 
further  represents  that  at  the  time  of  the 
death  of  said  Joseph  Boyle  be  was  the  owner 
of,  and  possessed  of,  certain  valuable  real 
estate  in  Grundy  county  and  a  large  amount 
of  personal  property  and  money.  It  is  also 
alleged  that  in  the  fall  of  1803  Joseph  Boyle 
executed  his  will  at  the  office  of  one  E.  L. 
Glover,  in  Morris,  111.;  that  the  will  was 
properly  attested,  and  deposited  with  K,  L. 
Clover  for  safe-keeping,  but  that  some  time 
thereafter  the  said  Mary  Boyle,  who  was 
there  and  then  a  single  person,  and  living 
with  said  Joseph  Boyle,  deceased,  by  fraud 
and  comdvance  obtained  poBsession  of  said 
will,  and,  after  so  obtaining  said  will,  the 
said  Mary  Boyle  wrongfully,  and  without 
permission,  authority,  or  linowledge  of  the 
said  Joseph  Boyle,  destroyed  said  will  by 
burning  same.  The  petitioner  prayed  that 
letters  of  administration  which  had  previ- 
ously been  granted  in  the  estate  of  Joseph 
Boyle,  deceased,  might  be  revoked,  and  the 
wiU  of  the  deceased  be  admitted  to  probate. 
Upon  filing  the  petition,  the  county  court  is- 
sued a  citation  against  the  two  heirs  of  the 
deceased,  and  also  against  the  children  of 
Lawrence  Boyle,  who  were  legatees  under 
the  alleged  will  of  the  deceased.  The  coun- 
ty court  upon  the  hearing  refused  to  admit 
the  alleged  will  to  probate.  The  petitioner 
appealed  to  the  circuit  court,  where,  on  a 
full  hearing  of  the  evidence  of  the  respective 
parties,  the  circuit  court  denied  probate  of 
•  the  alleged  will,  and  to  reverse  the  latter 
Judgment  the  petitioner  has  appealed  to  this 
court.  It  appears  ujKin  an  examination  of 
the  record  that  Joseph  Boyle  died  In  Grundy 
county  January  16,  1894,  the  owner  of  cer- 
tain farm  lands,  upon  which  he  lived  at  the 
time  of  his  death.  He  died  unmarried,  and 
without  Issue  at  the  time  of  his  death,  and 
for  many  years  before  his  death  his  maiden 
sister,  Mary  Boyle,  had  lived  with  him,  and 
kept  bouse  for  him.  He  was  some  60-odd 
jeitn  of  age,  and  she  was  much  younger. 
fie  left,  survlvins  him,  this  sister,  Mary,  a 


widowed  sister,  Mrs.  Catherine  Houlehan, 
and  a  brother,  I^wrence  Boyle,  the  peti- 
tioner, who  had  a  number  of  sons  and  one 
or  more  daughters,  all  under  age.  Shortly 
after  the  death  of  Joseph,  Lawrence  took 
out  letters  of  adminlstratiott  on  his  deceased 
brother's  estate,  as  an  intestate  estate,  and 
proceeded  to  settle  the  estate,  as  required 
by  law. 

Blake,  Kelly  &  Golden,  for  appellant.  S. 
O.  Stough,  for  appellees. 

CRAIG,  J.  (after  stating  the  facts).  It  Is 
conceded  by  all  the  parties  that  on  or  about 
the  4th  day  of  January,  1893,  Joseph  Boyle,  in 
company  with  his  brother,  Lawrence  Boyle, 
called  at  the  office  of  E.  L.  Clover,  in  Morris, 
and  there  executed  a  will,  in  which  he  de- 
vised to  his  nephew  Lawrence  Andrew  Boyle, 
second  son  of  Lawrence  Boyle,  upon  certain 
terms  and  conditions  therein  named,  all  of 
his  real  estate.  The  will  was  witnessed  by 
B.  L.  Clover  and  H.  C.  GlfTord,  and  left  with 
Clover  for  safe-keeping.  It  is  also  establish- 
ed beyond  controversy  that  some  time  In  the 
summer  or  fall  of  1893  Joseph  Boyle,  In  com- 
pany with  bis  sister  Mary,  went  to  Clover's 
office,  and  called  for  this  will,  and  Clover 
got  It,  and  handed  it  to  Mary,  and  they  car- 
ried it  away.  The  will  was  destroyed  be- 
fore the  death  of  Joseph  Boyle,  and  the  only 
question  in  dispute  is  whether  It  was  de- 
stroyed by  the  consent  and  direction  of  Jo- 
seph Boyle,  or  whether  It  was  destroyed 
without  his  consent.  Upon  this  question  the 
evidence  is  somewhat  conflicting,  but  the 
county  court  and  the  circuit  court  have  both 
found  from  the  evidence  that  the  will  was 
destroyed  by  the  direction  of  Joseph  Boyle, 
and,  after  a  careful  examination  of  the  evi- 
dence, we  are  inclined  to  think  the  Judgment 
of  the  circuit  couit  is  sustained  by  a  pre- 
ponderance of  the  evidence.  It  seems  that 
Joseph  did  business  with  the  Grundy  Coun* 
ty  National  Bank;  kept  his  notes  and  securi- 
ties there.  Carr,  the  cashier,  testified  that 
in  the  summer  of  1893  Joseph  and  his  sister 
Mary  were  in  town,  and  Joseph  called  at  the 
bank,  and  said  he  had  made  a  will  some 
time  before,  but  he  was  going  to  destroy  it, 
and  let  the  law  take  its  course.  From  the 
other  evidence  In  the  record  it  seems  to  be 
quite  well  established  that  this  conversation 
occurred  on  the  day  Joseph  took  the  wUl  out 
of  the  possession  of  Clover.  On  or  about 
the  last  of  May,  1803,  Joseph  had  a  conver- 
sation with  Harvey  in  regard  to  selling  the 
land;  said  be  heard  Lawrence  was  going  to 
stop  him,  and  asked  Harvey  if  he  thought 
I^wrence  could  do  so.  Joseph  said:  "I 
suppose  because  I  made  a  lease  to  his  boy, 
he  thinks  he  can  stop  my  selling  the  piac», 
but  the  first  time  I  go  to  Morris  I  will  break 
that  lease."  A  short  time  afterwards,  Har- 
vey met  Joseph  again,  and  he  then  said  he 
had  broken  the  lease;  that  he  had  told  the 
lawyer  to  throw  It  into  the  stove.    Law- 
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rence's  son  never  had  any  lease  of  tbe  tarm. 
The  lease  alluded  to  was,  no  doubt,  the  will 
Joseph  had  made.  Gilberry  Speare  testified 
that  he  called  on  Joseph  in  January  before 
his  death,  and  had  a  talk  with  him.  The 
witness  aslced  Joseph  if  he  "did  not  tell  her 
to  put  the  will  In  the  stove,"  and  he  replied 
"Yes."  George  Sargeant  testified  that  he 
had  a  conversation  with  Joseph  about  tbe 
middle  of  June,  in  which  he  said  he  had 
made  a  \rill;  had  willed  his  property  to 
Lawrence's  child,  but  he  was  not  satisfied 
with  it,  and  that  be  was  going  to  break  It. 
Afterwards  he  told  him  he  had  done  so. 
.Tames  Sargeant  testified  that  In  July,  before 
Joseph  died,  he  had  a  conversation  with  him. 
In  which  he  said  the  will  was  broken,  and 
that  "Larry"  Boyle  and  his  family  would 
never  get  his  money.  Mrs.  Mattheson  had 
a  conversation  with  Joseph  in  August,  1893, 
in  which  he  -  said,  in  substance,  that  Mary 
had  tbe  greater  right  to  his  property,  and 
that  be  had  burned,  or  was  going  to  bum, 
something.  Robert  Houlehan  testified  that 
three  weeks  before  Joseph's  death  be  told 
him  he  had  broken  bis  will,  and  was  not  go- 
ing to  make  another.  Mrs.  Houlehan,  who 
had  conveyed  all  her  interest  in  the  property, 
testified  that  she  had  several  conversations 
with  Joseph  in  regard  to  the  destruction  of 
his  will,  and  he  told  her  that  be  gave  tbe 
will  to  Mary,  and  told  her  to  bum  it  Tbe 
petitioner  produced  several  witnesses,  who 
testified  that  Joseph  said  to  them  he  had 
made  a  will,  and  willed  his  property  to  Law- 
rence Boyle's  son,  and  several  witnesses  tes- 
tified that  Mary  Boyle  stated  that  she  had 
destroyed  the  will  without  the  consent  of 
Joseph  BoyI&  Under  the  rule  laid  down  in 
McMillan  v.  McDlll,  110  IlL  47,  and  CampbeU 
V.  Campbell,  138  111.  612,  28  N.  E.  1080.  the 
declarations  of  Mary  Boyle*  could  not  be  re- 
garded as  competent  evidence;  but,  waiving 
all  objections  to  the  evidence,  we  do  not  re- 
gard the  evidence  Introduced  by  the  petition- 
er sufficient  to  overcome  the  evidence  intro- 
duced on  behalf  of  the  defendants.  After 
Joseph  Boyle  had  made  his  will,  as  has  been 
seen,  he  deposited  it  with  Clover  for  safe- 
keeping. It  remained  in  his  custody  for  five 
or  six  months',  when  the  testator,  as  ap- 
pears, of  his  own  free  will  called  on  Clover 
for  the  will,  and  carried  it  away.  His  sister 
Mary  was  with  him,  it  is  true,  but  he  was 
the  person  who  alone  controlled  the  custody 
of  the  paper.  The  will  was  thus  taken  into 
his  custody,  and  carried  off,  and  after  his 
death  it  could  not  be  found.  From  these 
facts  but  one  presumption  can  arise,  and 
that  is  that  Joseph  destroyed  ■  the  will  him- 
self, or  directed  it  to  be  destroyed.  When 
this  presumption  is  fortified  by  tbe  testi- 
mony of  six  or  seven  disinterested  witnesses, 
who  testify  tlmt  they  talked  with  Joseph  be- 
fore his  death,  and  be  deliberately  said  that 
he  bdd  destroyed  the  will,,  or  language  to 
that  effect,'  the  evidence  so  clearly  prepon- 
derates in  favor  of  the  Judgment,  after  giv- 


ing due  weight  to  tbe  testimony  introduced 
by  petitioner,  that  we  perceive  no  ground- 
for  disturbing  the  judgment. 

It  is  also  claimed  that  the  court  erred  in- 
failing  to  appoint  a  guardian  ad  litem  for 
certain  minor  children  of  Lawrence  Boyle, 
Whether  the  court  erred  in  this  regai'd,  it 
will  not  be  necessary  here  to  determine. 
They  are  not  here  complaining.  The  peti- 
tioner, Lawrence  Boyle,  is  the  only  person 
before  the  court  complaining,  and  he  can 
only  rely  upon  errors  that  affect  his  rights, 
and  not  the  rights  of  others. 

The  judgment  of  the  circuit  court  will  be 
afilrmed.    Affirmed. 


.  (IBS  111.  5)2) 

WEHRHEIM   V.    GILBERT,   Sheriff.i 
(Snpreme  Court  of  lUinois.    Oct.  11,  1895.) 
Rsvitw  ox  Appeal. 
The  sufficiency  of  the  evidence  to  sus- 
taia  the  judgment  cannot  be  raised,  as  a  ques- 
tion of  law,  on  appeal,  in  the  absence  of  any 
request  for  a  peremptory  instruction,  or  a  mo- 
tion for  a  new  trial  on  that  ground.    56  IlL 
App.  378,  affirmed. 

Appeal  from  appellate  court.  First  district 
Replevin  by  August  S.  Wehrhelm  against 
James  H.  Gilb»t,  sheriff  of  Cook  county. 
Defendant  obtained  judgment,  which  was  af- 
firmed by  the  appellate  court,  55  111.  App.  378. 
Plaintiff  appeals.    Affirmed. 

G.  W.  Plummer,  for  appellant    Weiglay, 
Bulkley,  Gray  &  Eastman,  for  appellee. 

WILKIN,  J.  This  is  an  action  of  replevin 
by  appellant  against  appellee;  as  sheriff,  in 
the  superior  court  of  Cook  county.  On  a 
trial  by  jury  tbe  verdict  and  judgment  were 
for  the  defendant  The  appellate  court  hav- 
ing affirmed  the  judgment  of  the  superior 
court,  this  appeal  is  prosecuted.  The  prop- 
erty replevied  is  a  stock  of  clothing,  boots, 
and  shoes,  the  plaintiff  claiming  It  by  pur- 
chase from  one  Joseph  B.  Lutz.  The  defend- 
ant seized  it  under  several  writs  of  attach- 
ment sued  out  by  creditors  of  Lutz.  The 
question  on  the  trial  was,  did  the  plaintiff 
purchase  the  goods  from  Lutz  in  good  faith, 
without  notice  of  any  intention  on  his  part  to 
hinder  and  delay  his  creditors?  It  was  not 
contended  In  the  appellate  court,  nor  Is  It 
here,  that  the  Jury  was  unfairly  instructed, 
nor  that  there  was  any  error  in  tbe  ruling  of 
the  trial  court  in  the  admission  or  exclusion 
of  testimony.  The  brief  and  argument  of 
counsel  for  appellant  in  that  court,  reflled 
here,  are  based  upon  the  single  assignment 
of  error,  "The  judgment  is  not  sustained  by 
the  evidence  in  the  case."  The  considers-  ^ 
tion  of  that  assignment  of  error  by  this  cpurt ' 
is  prohibited  by  section  89,  c.  110,  Rev.  St 
(2  Starr  &  C.  p.  1851).  It  is  true,  counsel 
assert  that  the  record  shows  no  evidence  to 
support  the  verdict,  but  how  that  question  is 

1  Reported  by  Lonis  Boisot,  Jr.,  Esq.,  of  th« 
Chicngo  bar. 
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presented  here  as  one  of  law  Is  not  attempt- 
ed to  be  shown.  The  trial  court  was  not 
asked  to  pass  upon  it,  by  instructing  the 
jury  to  find  for  the  plaintiff,  to  order  a  new 
trial  on  that  ground,  or  otherwise.  As  was 
said  in  Cothran  v.  Bills,  125  111.  603,  16  N. 
E.  640,  "How  can  this  court,  with  any  pro- 
priety of  language,  be  said  to  re-examine  a 
question  on  appeal  which  was  not  raised  or 
passed  upon  by  the  court  below?"  The  Judg- 
ment of  the  appellate  court  must  therefore 
be  affirmed,  without  reference  to  the  merits 
of  the  question  discussed  by  counsel.  But 
If  this  was  not  so  the  result  would  be  the 
same.  It  is  not  true  that  the  evidence  intro- 
duced by  the  defendant,  with  all  the  Infer- 
ences fairly  deduclble  therefrom,  does  not 
tend  to  establish  the  defense.    Affirmed. 


(ISg  III.  479) 

BARRETT  et  al.  t.  BODDIB.t 

(Supreme  Court  of  Illmois.    Oct.  11,  1805.) 

Lanplord  asd  Tenant— Constructivb  Eviction 
■  —Waivbr— 'Trial — Perkmptobt  Instruction. 

1.  Where  a  lease  recites  that  the  lessee 
has  tcceired  the  demised  premises  in  good  con- 
dition, and  contains  a  covenant  by  him  to  re- 
pair, acts  of  the  landlord  amounting  merely  to 
neglect  to  repair  do  not  constitute  a  constmctive 
eviction.    57  IlL  App.  228,  affirmed. 

2.  Retaining  possession  of  leased  premises 
after  an  alleged  constructive  eviction  by  the 
landlord  is  a  waiver  of  the  right  of  abandon- 
ment. 

3.  In  an  action  for  rent,  the  landlord's  agent 
testified  .that  rent  had  been  paid  up  to  a  cer- 
tain date,  and  that  a  certain  amount  was  due. 
The  tenant  testified  that  no  rent  was  paid  after 
said  date,  and  the  lease  showed  that  the. rent 
accruing  thereafter  was  the  exact  sum  stated 
by  the  agent.  Beld  proper  to  instruct  the  jury 
to  find  for  plaintiff  for  that  sum. 

Appeal  from  appellate  court.  First  district 
Assumpsit  by  Nicholas  V.  Boddle  against 
William  H.  Barrett  and  Charles  R.  Barrett, 
copartners  as  Barrett  &  Barrett.  Plaintiff 
obtained  judgment,  which  was  affirmed  by 
the  appellate  court.  57  111.  App.  226.  De- 
fendants appeal.    Affirmed. 

On  December  10,  1892,  the  lease  In  ques- 
tion was  executed  between  Nicholas  V,  Bod- 
dle, appellee,  by  Boddle  Bros.,  his  agents, 
and  Nlc.  Raquet,  the  rental  of  which  was 
guarantied  by  appellants,  Barrett  &  Bar- 
rett, the  premises  leased  being  the  first  or 
main  floor  of  the  building  known  as  No. 
46  Lake  street,  Chicago.  The  lessee,  Ra- 
quet, used  the  said  premises  for  the  pur- 
poses of  a  restaurant -and  saloon,  the  rental 
amounting  to  $^50 '  per  month.  The  build- 
ing was  a  four-story  and  basement  building, 
and  the  chimney  furnishing  flues  to  the  first 
floor,  rented  to  Raquet  under  the  lease  in 
'question,  extended  up  through  the  other 
floors  to  the  top  of  the  building.  The  les- 
see took  possession  about  December  ^9,  1802, 
and  entered  upon  the  business  of  keeping  a 
restaurant'  and  saloon  until  some  time  in  the 


1  Reported  by  Louis  Boisot,  Jr.,  Esq.-.  of  the 
Chicago  bar. .  , .«  . 


month  of  April,  1893,  when  suddenly  the 
chimneys  became  no  longer  of  use  for  the 
purpose  of  carrying  away  the  smoke,  and 
for  the  operation  of  his  ranges,  etc.,  so  that 
he  was  unable  to  prosecute  his  business. 
He  thereupon  had  an  examination  made, 
which  showed  that  the  obstruction  was  to 
that  portion  of  the  chimney  above  the  first 
floor,  and  beyond  the  premises  rented  un- 
der the  lease  in  question,  and  consisted  of 
brick  and  other  materials  entirely  tilling  the 
flue.  Prior  to  this  time  the  evidence  shows 
that  the  agents  of  lessor  had  stated  to  les- 
see that  they  could  obtain  a  much  larger 
rental  for  the  premises  than  he  was  pay- 
ing. When  the  obstruction  to  the  chimney 
occurred,  about  the  1st  of  April,  1803,  the 
attention  of  the  agents,  the  only  represen- 
tatives of  the  lessor  In  Chicago,  was  called 
to  the  condition  of  the  chimney,  and  the 
statement  made  to  them  that  either  the 
chimney  must  be  fixed,  or  the  lessee  would 

'  have  to  abandon  the-  premises;  that  he 
could  not  conduct  his  business  therein.  They 
promised  to  fix  it,  failed  to  keep  their  prom- 
ise, and,  when  the  tenant,  becoming  anx- 
ious, sent  a  man  to  them  for  the  purpose 
of  having  him  remove  the  obstructions,  de- 
clined to  do  it.  The  lessee  remained  in  pos- 
session of  the  premises,  unable  to  do  any 
business,  from  about  the  Ist  of  April  until 
in  June,  1893,  when  he  abandoned  the  prem- 
ises, and  delivered  the  keys  to  the  agent  of 
whom  he  rented  the  premises. 

It  is  urged  there  Is  a  conflict  In  the  evi- 
dence as  to  the  time  to  which  the  rent 
vras  paid,  and  as  to  the  amount  of  rent  due. 
By  the  terms  of  the  lease,  the  lessee  ac- 

'  knowledged  he  had  received  the  premises  in 
good  order  and  repair,  and  that  no  repre- 

,  sentatlon  as  to  condition  or  repair  bad  been 
made  by  the  lessor,  except  as  contained  in 

'  the  lease.  By  another  condition  it  was  pro- 
vided the  lessor  should  not  be  liable  for  any 
damages  occasioned  by  failure  to  keep  said 
premises  In  repair,  etc.,  ilor  for  damages 
arising  from  the  act  or  neglect  of  cotenadts 

,  or  other  occupants  of  the  same  building,  or 
of  owners  or  -occupants  of  adjacent  or  con- 
tiguons  property.  The  lessee  further  cove- 
nanted to  keep  the  premises  in  repair.  Hie 
evidence  offered  on  behalf  of  defendants,  as 
to  the  desire  of  the  lessor  to  get  rid  of  the 
lease,  was  offered  as  tending  to  show  the 
object  upon  his  part,  and  those  represent- 
ing him,  in  having  the  chimney  In  such  a 

.condition  that  the  premises  were  no  longer 
of  any  use  to  the  tenant,  in  order  that  he 
might  be  forced  to  leave  the  premises.    On 

I  the  trial  the  defendants  offered  to  show  an 
eviction  of  '  the  tenant,  Raquet,  fr4m  the 
demised  premises  by  the  landlord's  agents; 
but  the  court  refused  to  allow  the  defend- 

. ants- to  iBtroduce  evidence  showing,  or  tend- 
ing to  show,  an  eviction, -unless  they  should 
first  prove'  that  ^pnch  agents  were  expressly 

;anthori«ed  and  directed  by  the  landlord  to 
cause  an  eviction  of  tbei^tenant.-  The  Ian- 
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guage  of  the  trial  court  In  passing  upon  this 
point  was:  "If  tlie  landlord  came  tbere, 
and  he  actually  interfered,  proof  of  that 
kind  might  be  admissible;  but  I  do  not  se* 
how  you  are  going  to  get  anything  in  less 
than  that.  You  would  have  to  bring  this 
home  to  the  landlord,  who  don't  live  here, 
and  you  would  have  to  show  that  they  liad 
authority  to  do  what  they  did,  I  think,  to 
make  it  of  account  A  man  might  have  au- 
thority to  make  a  lease. and  collect  rents, 
but  no  authority  to  dispossess  a  tenant,  un- 
less you  brought  it  home  to  the  landlord. 
If  you  promise  that  you  can  show  that  he 
(the  landlord)  personally  Interfered,  or  that 
he  had  authorized  anytiody'to  interfere,  with 
the  tenant's  possession,  I  will  give  some 
thought  to  that.  Do  you  contend,  with- 
out showing  any  knowledge  or  sanction  of 
the  landlord,  or  any  act  dispossessing  this 
tenant,  that  that  would  be  proper?"  The 
court  instructed  the  Jury  to  find  for  the 
plaintiff,  and  directed  the  amount  of  such 
finding,  excluding  the  question  of  a  con- 
structive eviction,  and  the  Jury  found  ac- 
cording to  the  instruction  of  the  court  A 
new  trial  was  denied.  Judgment  entered  on 
the  verdict,  and  defendants  appealed  to  the 
appellate  court,  First  district  There  the 
Judgment  of  the  circuit  court  was  afBirmed, 
and  appellants  appealed  to  this  court 

On  behalf  of  appellants  it  is  claimed:  (1) 
That  the  trial  court  erred  In  refusing  to  al- 
low the  defendants  to  Introduce  evidence 
showing,  or  tending  to  show,  an  eviction  of 
the  tenant  by  the  landlord's  agents;  that 
the  question  as  to  whether  the  agents  were 
authorized  to  do  the  acts  complained  of 
should  have  been  left  to  the  Jury;  that  It 
was  not  necessary  tliat  the  agents  should 
have  had  express  authority,  in  order  to  bind 
their  principaL  (2)  The  trial  court  erred  in 
instructing  the  Jury  to  find  for  the  plaintiff. 

Hollett  &  Tlnsman,  for  appellants.  Wool- 
folk  &  Browning,  for  appellee. 

PHILLIPS,  J.  (after  staUng  the  facts). 
The  term  "eviction"  is  applied  to  every 
class  of  expulsion  or  emotion.  The  term  is 
not  applicable  to  a  mere  trespass  on  the  ten- 
ant's possession  by  the  landlord,  but  to  con- 
stitute eviction  there  must  be  something  of 
a  grave  and  permanent  character  done  by 
the  landlord,  for  the  purpose,  and  with  the 
intention,  of  depriving  the  tenant  of  the  en- 
joyment of  the  demised  premises.  The  ques- 
tion is  therefore  one  of  fact,  dependent  on 
the  circumstances  of  the  particular  case,  and 
to  be  determined  by  the  Jury.  Hayner  v. 
Smith,  68  lU.  430;  Lynch  v.  Baldwin,  69  111. 
210;  Morris  v.  Tlllson,  81  111.  607.  At  com- 
mon law,  In  the  absence  of  a  provision  to 
that  effect  in  the  lease,  the  destruction  of 
the  building  from  any  cause  does  not  dis- 
charge the  tenant  from  his  liability  to  pay 
rent  for  the  foil  term.  Smith  v.  McLean, 
128  lU.  210, 14  N.  B.  60.   The  landlord  owes 


no  duty,  and  is  under  no  obligation,  to  re- 
pair in  a  case  where  he  has  expressly  cove- 
nanted with  the  tenant  he  shall  not  be  lia- 
ble to  make  repairs.  Moffatt  v.  Smith,  4  N. 
Y.  126;  Mumfoid  v.  Brown,  6  Cow.  475; 
Corey  v.  Mann,  6  Duer,  679;  Ely  v.  Ely,  80 
III.  532;  Wood,  Landl.  &  Ten.  814.  The  con- 
tract of  the  parties  is  the  measure  of  their 
duties  and  liabilities.  The  contract  Is  made 
with  reference  to  the  law  as  it  exists,  and 
the  law  thus  becomes  a  part  of  the  contract 
Unless  the  premises  are  rendered  useless  to 
the  tenant  by  the  positive  act  of  the  land- 
lord, or  unless  the. tenant  has  been  deprived, 
in  whole  or  in  part,  of  the  possession  or  en-. 
Joyment  of  his  demised  premises  actually  or 
constructively  by  the  landlord,  no  defense 
exists  to  a  right  to  recover  rents,  because  of 
eviction,  as  none  exists  in  law  or  fact 
Keating  v.  Springer,  146  lU.  481,  34  N.  E. 
805.  The  eviction  sought  to  be  shown  by 
appellant  was  constructive.  The  possession 
of  the  premises  was  retained  by  the  tenant 
after  the  alleged  acts  of  eviction.  Posses- 
sion retained  after  an  alleged  constructive 
eviction  is  a  waiver  of  the  right  of  abandon- 
ment No  constructive  eviction  exists  with- 
out a  surrender  of  possession.  With  reten- 
tion of  possession,  after  constructive  evic- 
tion, liability  for  rent  exists,  according  to 
the  terms  of  the  lease,  during  occupancy 
thereunder.  Warren  r.  Wagner,  75  Ala.  188; 
Dewitt  V.  Plerson,  112  Mass.  8;  Scott  v. 
Simons,  54  N.  H.  426;  Boreel  v.  Lawton,  90 
N.  Y.  293;  Keating  v.  Springer,  supra.  By 
the  terms  of  the  lease  the  tenant  accepted 
the  premises  as  In  good  repair,  and  cove- 
nanted to  deliver  up  the  same  in  repair,  etc. 
He  also  accepted  a  covenant  that  the  land- 
lord should  not  be  liable  for  failure  to  keep 
the  premises  In  repair,  nor  for  damages 
arising  from  act  or  neglect  of  cotenants  or 
occupants  of  the  same  building,  nor  of  own- 
ers or  occupants  of  adjacent  or  contiguous 
property.  He  further  covenanted  that  he 
would  keep  the  premises  in  repair,  etc. 
Such  being  his  contract,  which  Is  the  sub- 
ject-matter of  construction,  bis  proposed 
proof  was  of  no  act  on  the  part  of  the  land- 
lord or  bis  agents  at  the  time  of  the  letting, 
nor  subsequently,  except  a  failure  to  repair. 
No  positive  act  was  proposed  to  be  proven 
on  the  part  of  the  landlord,  or  his  agents 
duly  authorized.  Eviction  necessarily  belng^ 
the  result  of  an  intended,  willfully  wrong- 
ful act,  it  must  be  by  a  willful  omission  of 
duty,  or  a  commission  of  a  wrongful  act 
Where  there  is  no  duty  not  complied  with, 
and  no  wrongful  act  committed  by  the  land- 
lord towards  the  tenant,  no  eviction  occurs. 
It  was  not  proposed  to  prove  any  positive 
act  by  the  landlord,  nor  an  omission  of  duty,  * 
according  to  the  terms  of  his  contract.  In 
person  or  by  authorized  agents.  An  offer 
to  prove  matter  as  a  basis  of  surmise  or  sus- 
picion is  not  evidence.  Under  the  lease  in 
evidence,  the  offered  proof  was  not  matter 
of  defense.    It  was  not  error  to  exclude  On> 
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same.  The  terms  of  the  contract  of  leasing 
In  this  caae  are  of  sucb  cbaracter  It  is  not 
necessary  to  enter  upon  tbe  discussion  of 
the  question  as  to  whetner  a  different  rule 
exists  In  relation  to  tlie  leasing  of  an  entire 
building,  or  only  apartments  therein.  How- 
ever  the  rule  may  be  on  that  question,  there 
Is  nothing  in  this  record  which  presents  it 
for  consideration  at  this  time.  The  exami- 
nation of  tbe  evidence  in  this  record  dis- 
closes there  Is  no  conflict  as  to  the  time  to 
which  rent  bad  been  paid. 

Appellee's  agents  testified  rent  was  paid 
to  April  15th,  and  the  amount  due  Novem- 
ber 16tb  was  |l,62fi.  The  tenant  testifies  no 
rent  was  paid  after  April  15th.  Tbe  lease, 
by  Its  terms,  shows  the  rent  due,  according 
to  the  tenant's  testimony.  Is  (1,626.  In  this 
condition  of  tbe  evidence,  it  was  not  error 
to  instruct  tbe  Jury  to  find  a  particular 
amount  for  the  plaintiff.  The  Judgment  of 
tbe  appellate  court  Is  affirmed.   Affirmed. 


(1S8IU.S48) 

BKADWBLL  ▼.  WIMON.» 
(Supreme  Court  of  lUlnota.    Oct.  11,  1895.) 

tVmOMB  or  THX  FBAOB— fUBTSniCTIION — TUDQ- 
lORT— XXBOUTOBS  AHD  AniUNIBnU.l»BS. 

1.  Under  2  Starr  &  O.  Ann.  St  a  79,  {  13, 
which  gives  Jastices  of  the  peace  jnrisdiction 
*%!  all  cases  where  the  action  of  debt  or  assump- 
sit win  lie  if  the  damages  claimed  do  not  exceed 
$200,"  justices  have  jurisdiction  of  actions 
against  administrators  on  debts  due  from  their 
intestates.    57  111.  App.  162,  reversed. 

2.  A  clause  in  a  judgment  in  an  action 
against  an  administrator  directing  ;the  judgment 
to  t>e  paid  "as  a  claim  of  tbe  seventh  class" 
does  not  make  the  judgment  erroneous. 

3.  On  obtaining  judgment  t>efore  a  justice 
against  an  administrator,  the  proper  practice 
is  to  present  a  certified  copy  of  it  to  tiie  probate 
court  for  allowance  as  a  claim  sgainst  the  es- 
tate. 

Appeal  from  appellate  court,  First  district 
Glalm  of  Thomas  Bradwell,  administrator 
of  Charles  Daberlu),  deceased,  against  the  es- 
tate of  Iieonard  North,  deceased,  represented 
by  Samuel  R.  Wilson,  administtator.  Tbe 
claim  was  disallowed.  57  111.  App.  162. 
Claimant  appeals.    Reversed. 

J.  A.  Peterson,  for  appellant  W.  Sayler, 
for  appellee. 

BAKER,  3.  Appellant  to  the  administra- 
tor of  one  estate,  and  appellee  of  another. 
The  intestate  represented  by  appellant  recov- 
ered a  judgment  in  assumpsit  against  appel- 
lee, as  administrator,  before  a  Justice  of  the 
peace  in  Cook  county.  Tbe  judgment,  as  it 
was  therein  expressed,  was  to  be  paid  "as 
a  claim  of  the  seventh  class,  in  due  course 
ot  fldminlstratiom."  That  Judgment  was  pre- 
sented to  tbe  probate  court  by  petition  pray- 
ing that  it  be  allowed  as  a  claim  of  that 
class  against  the  estate.  The  probate  court 
and  tbe  circuit  court  to  which  tbe  cause  was 

1  Reported  by  Louis  Boisot  Jr.,  Usq.,  of  the 
OUcago  bur. 
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appealed  denied  the  prayer,  and  dtomlssed 
the  petition.  An  appeal  was  thereupon  taken 
to  the  appellate  court,  and  from  the  judgment 
of  that  court  affirming  the  judgment  of.  tbe 
circuit  court  <57  111.  App.  162)  this  appeal  Is 
prosecuted. 

The  sole  question  presented  by  the  record 
Is,  has  a  Justice  of  the  peace  Jurisdiction 
of  an  action  against  an  administrator  upon 
an  alleged  cause  of  action  against  bis  intes- 
tate? The  only  constitutional  provision  re- 
garding Justices  of  the  peace  is  that  they  shall 
be  elected  in  and  for  such  districts  as  are  or 
may  be  provided  by  law,  and  that  their 
Jurisdiction  shall  be  uniform.  Const  1870, 
art  6,  I  21.  It  to  thus  left  to  the  legtolature 
to  say  what  that  Jurisdiction  shall  be;  and, 
necessarily,  such  Justices  have  only  such  Jm 
risdlction  as  that  body  has  conferred  upon 
them.  The  statute  deflning  their  Jurisdiction 
In  civil  cases  provides:  "Justices  of  the  peace' 
shall  have  Jurisdiction  In  their  respective  dis- 
tricts in  the  following  cases,  when  the  amount 
claimed  does  not  exceed  two  hundred  dollars 
(|200):  First  In  actions  arising  on  contracts, 
whether  under  seal  or  not,  express  or  implied, 
for  the  recovery  of  money  only.  •  •  • 
Sixth.  *  r  *  *  And  in  ail  cases  where  tbe 
action  of  debt  or  assumpsit  will  lie,  tf  the 
damages  claimed  do  not  ei!ceed  two  hundred 
doltors  ($200).  •  •  •••  2  Starr  &  C.  Ann. 
St  p.  1435,  c.  79,  <  13.  The  only  restriction 
placed  upon  thebr  Jurisdiction  limits  it  as  to 
the  amount  involved,  and  as  to  particular 
kinds  of  action.  The  statute  does  not  re- 
strict their  Jurisdiction  over  any  class  of  per- 
sons. It  makes  no  mention  of  executors  or 
admii^lstratora.  Williams  v.  Blankenshlp,  12 
HI.  122,  was  a  case  where  the  administrator 
of  one  deceased  sued  the  executors  of  an- 
other before  a  Justice  of  the  peace,  who  ren- 
dered a  Judgment  against  the  executors  for 
$43.18.  The  question  presented  on  appeal 
was  whether  or  not  the  Justice,  sitting  as  a 
Justice  of  the  peace,  had  jurisdiction  of  the 
cause.  The  dectolon  was  based  upon  section 
17,  a  59,  Rev.  St  1845,  which,  after  confer- 
ring Jurisdiction  In  general  terms  upon  Jus- 
tices of  the  peace  in  all  actions  for  tbe  re- 
covery of  debts  and  demands  in  which  the 
amount  claimed  did  not  exceed  $100,  and  for 
which  debt  or  assumpsit  would  lie,  declared 
that  they  should  have  jurisdiction  also  "(10) 
in  all  actions  In  which  an  executor  or  admin- 
totrstor  to  plaintiff,  or  for  property  purchased 
at  an  executor's  or  admintetrator's  sale,  where 
the  amount  claimed  does  not  exceed  one  hun- 
dred dollars,"  and  "(11)  in  aU  actions  in 
which  an  executor  or  administtator  to  defend- 
ant where  the  amount  ctolmed  does  not  ex- 
ceed twenty  dollars."  And  it  was  held  that 
the  Justice  had  exceeded  his  Jurisdiction,  in 
that  he  had  rendered  Judgment  for  $43.18, 
when  the  statute  expressly  limited  hto  Juris- 
diction in  such  a  case  to  claims  not  exceed- 
ing $20.  Thto  court  there  said:  "If  these 
two  clauses  [referring  to  clauses  10  and  11. 
supra]  bad  been  left  out  of  the  statute,  the 
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preceding  provisions  might  be  constraed  as 
conferring  jurisdiction  on  justices  of  the 
peace  In  actions  by  or  against  executors  or 
administrators  to  the  extent  of  one  hundred 
dollars;  but,  being  introduced,  they  must  be 
understood  as  qualifying  and  restraining  the 
operation  of  the  general  provisions  to  cases 
in  which  neither  executors  nor  adminlsti'ators 
are  parties."  Although  the  court  did  not  de- 
cide, because  it  was  unnecessary  to  do  so,  the 
question  Involved  in  the  case  at  bar,  still  the 
case  la  Is  point,  to  the  extent  that  it  shows 
that.  In  the  court's  view,  clauses  10  and  11, 
above  quoted,  simply  limited  the  jurisdiction 
which  Justices  of  the  peace  would  otherwise 
have  had  under  the  general  provisions  of  the 
statute,  and  did  not  confer  upon  them  any 
additional  jurisdiction.  The  statute  now  In 
force  conferring  jurisdiction  in  civil  causes 
upon  justices  of  the  peace  is  quite  as  general 
In  Its  terms  as  was  the  statute  of  1845.  In 
the  light  of  what  was  said  by  the  court  in 
Williams  V.  Blankenship,  Is  It  not  fair  to  as- 
sume that  the  legislature,  when  enacting  the 
present  law,  in  leaving  out  of  it  clauses  10 
and  11  of  the  old  statute,  and  not  Incorporat- 
ing therein  any  similar  provisions.  Intended 
thereby,  not,  as  contended  by  appellee,  to 
take  away  altogether  from  justices  of  the 
peace  their  jurisdiction  In  suits  by  or  against 
executors  or  administrators,  bat  merely  to 
remove  the  restrictions  placed  upon  such  ju- 
risdiction by  said  clauses  10  and  11  of  the  old 
statute?  Ckturts  will,  \n  construing  a  stat- 
ute, look  at  a  former  similar  statute,  and  the 
construction  thereof  by  the  court  of  last  re- 
sort, so  as  to  arrive  at  what  was  the  proper 
purpose  and  design  of  the  legislature  In.  pass- 
ing a  new  act  Hutchinson  v.  Hutchinson, 
152  111.  347,  88  N.  E.  926. 

There  is  nothing  In  the  constitution  or 
statute  conferring  probate  jurisdiction  on 
probate  and  county  courts  inconsisteut  with 
the  jurisdiction  here  contended  for  by  ap- 
pellant The  claim  of  appellee  that  sections 
GO,  61,  c.  8,  p.  215,  1  Starr  &  C.  Ann.  St,  are 
not  consistent  with  such  a  jurisdiction,  is  not 
based  upon  reason  or'  supported  by  author- 
ity. •  In  Darling  v.  McDonald,  101  111.  870, 
McDonald  brought  suit  in  assumpsit  In  the 
circuit  court,  and  recovered  judgment, 
against  Adallne  Darling  and  others,  execu- 
tors, etc.,  in  their  capacity  as  such,  for  serv- 
ices rendered  their  testator  during  his  last 
illness,  etc.  The  judgment  recited  that  the 
amount  recovered  was  to  be  paid  "in  due 
eourse  of  administration";  and  it  was  order- 
ed by  said  court  that  the  judgment  be  paid 
as  a  claim  of  the  seventh  class.  The  judg- 
ment was  duly  presented  to  the  county  court, 
with  the  prayer  that  it  be  allowed  as  a  claim, 
as  ordered  by  the  circuit  court,  but  the  ex- 
ecutors resisted  its  allowance.  It  was  urged 
by  the  executors  that  the  judgment  was  not 
a  valid  charge  upon  the  assets  in  their  hands, 
and  that  the  county  court  should  refuse  to 
allow  It  as  a  claim  against  their  testator's 
estate.    The  question  presented  to  this > court 


upon  the  appeal  was  whether  or  not  the  elr^ 
cult  court  had  exceeded  Its  jurisdiction.  The 
argument  of  counsel  for  the  executors  was 
that,  inasmuch  as  no  original  jurisdiction 
was  in  express  terms  given  In  such  a  case 
to  circuit  courts,  the  law  conferring  probate 
jurisdiction  upon  county  and  probate  courts 
ousted  them  of  any  such  jurisdiction  which 
they  might  otherwise  have  claimed,  and 
thereby  gave  to  county  and  probate  courts 
exclusive  original  jurisdiction.  This  court 
held  that  this  was  a  "cause  In  law,"  and,  be- 
ing such,  the  circuit  court  had  original  ju- 
risdiction In  the  cause,  under  section  12,  art. 
6,  of  the  constitution;  and  that  this  Jurisdic- 
tion Is  unaffected  by  the  statute  conferring 
Jurisdiction  upon  the  county  court  in  the 
same  class  of  causes.  And  it  was  said  that 
while  the  present  statute,  in  providing  tot 
the  classification  of  claims  against  estates, 
fixing  the  period  of  limitation  for  exhibiting 
or-  suing  upon  such  clatms,  and  the  mode  of 
obtaining  judgment  thereon,  speaks  only  of 
the  county  courts,  still  the  manifest  pui-pose 
and  design  of  the  statute  is  to  provide  a 
complete  system  for  the  administration  and 
settling  of  estates,  and  not  to  give  county 
courts  exclusive  jurisdiction  of  actlonp 
against  exAcutors  or  administrators. .  And  It 
was  further  said:.  "The  claims  required  to 
be  presented  by  section  60,  c.  3,  at  the  term 
of.  the  cotinty  court  fixed  upon  for  the  ad- 
justment of  claims  against  the  estate,  are 
those  which  have  not  been  liquidated  or  es- 
tablished, and  upon  which  it  is  necessary  to 
hear  evidence,  and  not  those  that  have  been 
reduced  to  judgment,  binding  upon  the  exec- 
utors or  administrators;  •  •  •  and  the 
same  may  be  said  in  regard  to  bringing  suit 
against  the  executor  or  admhiistrator,  under 
the  next  section  (the  61st).  Such  suits  are 
not  to  be  brought  on  a  judgment  already 
binding  the  executor  or  administrator,  but 
on  a  claim  not  established  as  a  legal  charge 
against  the  estate,  and  upon  which  there  is 
to  be  a  regular  trial,  as  in  any  other  cause 
in  law,  and  a  judgment  of  the  court  ren- 
dered." Therefore,  since  neither  by  the  con- 
stitution nor  by  legislative  enactment  are 
justices  of  the  peace  forbidden  jurisdiction 
In  actions  against  executors  or  administra- 
tors, and  since  such  jurisdiction  Is  neither  in- 
compatible with  nor  in  any  way  interferes 
with  the  probate  jurisdiction  of  county  and 
probate  courts,  and  since  there  seems  to  be 
as  much  reason  for  holding  that  section  13, 
c.  79,  supra,  is  broad  enough  to  confer  such 
jurisdiction  upon  justices  of,  the  peace,  as 
that  section  12,  art.  6,  of  the  constitution  la 
broad  enough  to  confer  such  jurisdiction  up- 
on circuit  courts,  no  reason  is  perceived  why 
Justices  of  the  peace  do  not  have  concurrent 
original  jurisdiction'  with  those  courts  in  such 
actions  where  the  amount  sought  to  be  re- 
covered does  not  exceed  ?200,  and  the  kind  of 
action  is  of  a'  character  as  set  forth  in  said 
section ,  13.  In  pur  opinion,  the  Justice  of 
the  peace  who  rendered  the  judgment  in  con- 
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troreny  dld^ot  exceed  bis  Jurisdiction,  for 
be  bad  jurisdiction  botb  of  tbe  persons  and 
subject-matter  Tbe  fact  tbat  tbe  judgment 
directed  tbat  tbe  sum  recovered,-  together 
witb  costs,  was  to  be  paid  "as  a  claim  of 
tbe  seventb  class,"  does  not  make  tbe  judg- 
ment erroneous.  Darling  y.  McDonald,  su- 
pra; McCaU  V.  Lee,  no  111.  261, 11  N.  B.  522. 

Appellant  presented  to  tbe  probate  court  bis 
petition,  containing  a  certified  transcript  of 
tbe  justice's  judgment,  and  prayed  tbat  it  be 
allowed  as  a  claim  of  tbe  seventb  class 
against  tbe  estate  of  appellee's  intestate. 
This  was  tbe  proper  practice.  Tbe  judgment 
baying  been  regn^larly  obtained,  in  so  far  as 
tbe  record  discloses,  a  duly-certlUed  copy 
tbereof  filed  witb  tbat  court  proved  tbe  va- 
lldlty  of  tbe  claim.  1  Starr  &  G.  Ann.  St  p. 
218,  c  8,  S  65;  Darling  t.  McDonald,  supra. 

It  follows  tbat  tbe  probate  and  circuit 
courts  eiTed  in  denying  appellant's  prayer 
and  dismissing  bis  petition,  and  tbat  the  ap- 
pellate court  erred  in  affirming  tbe  judgment 
of  tbe  circuit  court.  The  judgments  are  re- 
versed, and  tbe  cause  remanded  to  tbe  pro- 
bate court    Reversed  and  remanded. 


(U7  lU.  466) 

KNAPP  ELECTRICAL  WORKS  t.   NEW 
YORK  INSULATED  WIRE  CO.i 

(Supreme  Court  of  Illinois.    Oct  11,  1895.) 
Construction  of  Contract— Bale. 

1.  A  contract  for  tbe  consignment  of  goods 
"f.  o.  b.  Wallingford,  Conn.,"  to  a  Chicago  mer- 
cbant  imslica  that  the  consignee  shall  pay  the 
freight  from  Wallingford  to  Chicago.  55  111. 
App.  82,  affirmed. 

2.  The  facts  chat  snch  contract  provided 
that  on  its  termination  by  either  party  the 
consignee  might  sell  the  goods  on  hand,  account- 
ing only  for  the  proceeds,  and  that  by  agreement 
the  consignor  took  back  the  goods  on  termina- 
tion of  tlie  contract,  does  not  entitle  the  con- 
signee to  recover  Iwck  such  freight  paid  by  him. 
57  IlL  App.  82,  affiriped.    . 

Appeal  from  appellate  court,  First  district. 

Assumpsit  by  the  New  Tork  Insulated  Wire 
Company  against  tbe  Knapp  Electrical  Works. 
PlflintlfT  obtained  Judgment,  which  was  af- 
firmed in  part  by  the  appellate  court  57  III. 
App.  82.    Defendant  appeals.    Affirmed. 


Knight    &    Brown,   for   appellant. 
Smith,  for  appellee. 


O.   M. 


WILKIN,  J.  This  action  of  assumi)sit  was 
brongbt  by  appellee  against  appellant  in  tbe 
superior  court  of  Cook  county,  to  recover  an 
alleged  balance  due  on  account  The  Judg- 
ment was  for  the  plaiutifT,  its  damages  being 
fixed  at  $1,113.37.  Tbe  defendant  appealed 
to  tbe  api)ellate  court  and  that  court  affirm- 
ed tbe  Judgment  below,  but  reduced  the 
nmotmt  to  $1,031.48,  and  required  the  appellee 
to  pay  tbe  costs  of  the  appeal.  The  defendant 
below  again  appeals.    It  is  an  Illinois  coi-pora- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


tloD,  manufacturing  and  dealing  in  electrical 
appliances  and  materials  at  Chicago.  Tbe  ap- 
pellee, also  a  corporation,  organized  under  the 
laws  of  New  York,  is  engaged  in  tbe  business 
of  manufacturing  Insulated  vrires  for  elec- 
trical purposes.  On  tbe  31st  day  of  March, 
1890,  these  corporations  entered  into  a  con- 
tract whereby  appellant  agreed  to  bec<Mne  tbe 
selling  agent  for  appellee  at  Chicago;  tbe  lat- 
ter agreeing  to  put  in  a  stock  of  its  wires, 
tapes,  and  other  goods  on  consignment  to  said 
second  party,  to  be  held  in  stock  as  the  prop- 
erty of  tbe  first  part,  and  on  conditions  there- 
in stated;  the  second  party  agreeing  "to  ac- 
cept such  merchandise  on  consignment  and  to 
pay  said  first  party  for  tbe  same  at  the  tai- 
lowlng  rates  and  prices."  Then  followed  a  list 
of  rates  and  prices,  and  the  letters  and  words, 
"f.  a  b.  WaUlngfotd,  Conn.,  ae  N.  Y.  No  char- 
ges for  cases."  The  contract  also  provided 
tbat  It  should  continue  until  terminated  by  00 
days'  notice  from  either  party  to  the  other, 
upon  the  expiration  of  which  60  days  tbe 
contract  should  absolutely  end,  except  "tbat 
tbe  iMirty  of  tbe  second  port  shall  have  the 
right  to  sell,  on  tbe  terms  aforesaid,  any  mer- 
chandise It  may  then  have  on  consignment 
from  tbe  party  of  the  first  part  under  this 
contract  and  the  second  party  shall  make  re- 
turns and  payments  on  all  sales  of  such  mer- 
chandise until  all  the  same  is  sold  in  the  man- 
ner provided  in  this  contract  Upon  the  sixty- 
days  notice,  terminating  this  contract,  being 
given  by  either  party,  no  further  goods  sliall 
be  consigned  after  date  of  notice."  Business 
was  conducted  under  the  contract  until  April 
23,  1801,  when  appellant  gave  notice  of  its 
desire  to  terminate  the  same,  adding  to  its 
notice  the  following:  "Kindly  advise  us  at 
your  convenience  as  to  the  disposition  of  the 
goods  now  in  our  possession  belonging  to  you." 
Appellee,  in  reply  to  siicb  notice  and  request 
on  the  25th  of  the  same  month  wrote:  "We 
beg  to  acknowledge  receipt  of  your  favor  of 
the  23rd  instant,  notifying  us  of  your  wish  to 
terminate  tbe  agency  contract  dated  March 
31,  1890;  also  tbat  you  are  ready  to  deliver  at 
once  all  goods  held  on  consignment  from  us. 
We  accept  your  proposition  immediately,  and 
have  written  our  Mr.  Godfrey  to  call  on  you 
and  check  off  tbe  account,  so  as  to  relieve  you 
as  soon  as  possible  of  our  goods.  Having  no 
disposition  to  delay  your  new  arrangement 
we,  with  pleasure,  waive  the  sixty-days  no- 
tice provided  for  in  the  contract."  Tbe  goods 
on  band  were  turned  over  to  Mr.  Godfrey, 
amounting,  as  appellant  contends,  to  $32,- 
413.30.  Appellee  afterwards  claimed  a  balance 
due  it  for  goods  consigned  to  appellant  not 
retransferred  or  accounted  for  under  the  terms 
of  the  contract,  and  to  recover  such  balance 
It  brought  this  action.  By  a  stipulation  be- 
tween the  parties,  tbe  only  controversy  upon 
the  trial  was— First,  whether  the  defendant 
was  entitled  to  a  credit  of  $708.81,  freight 
and  $54.50,  cartage,  paid  by  it  on  the  goods 
consigned  to  It  by  tbe  plaintifT,  and  sulwe- 
quently  returned  upon  tbe  termination  of  tbe 
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contract;  and,  second,  whether  the  goods  ac- 
tually returned  to  the  plaintiff  amounted  to 
932.413.36,  as  claimed  by  the  defendant,  or 
only  $32,125.07,  as  insisted  upon  by  the  plain- 
tiff. The  trial  court  decided  both  of  these 
questions  adversely  to  the  defendant,  and  the 
correctness  of  that  decision  yraa  challenged 
by  assignments  of  error  in  the  appellate  court, 
which  are  renewed  here. 

The  second  of  these  questions  has  been  elim- 
inated from  the  case  by  the  decisions  of  the 
courts  below,  being  purely  a  question  of  fact 
The  contention  of  appellant  on  the  first  is  tliat 
by  a  proper  construction  of  the  contract  <rf 
March  31,  1890,  appeUee  is  liable  for  the 
freight  and  cartage  upon  the  goods  consigned, 
and,  even  if  that  is  not  so.  It  should  be  held 
liable  under  the  facts  and  circnmstances  un- 
der which  the  goods  were  returned  to  it.  Th« 
words  In  the  contract,  "f.  o.  b.  Walllngford, 
Conn.,  or  N.  Y.,"  seem  to  be  conceded  to  mean 
"free  on  board,"  etc.  And,  if  they  do  not 
mean  that  appellee  was  to  furnish  the  goods 
to  be  consigned  at  those  places  free  on  board 
cars.  It  Is  impossible  to  determine  what  they 
do  mean.  We  enteitain  no  doubt  that  a  fair 
construction  of  the  contract  is  that  appellant 
was  to  pay  whatever  charges  might  be  incur- 
red In  transporting  the  goods  from  Walllng- 
ford or  New  York  to  their  place  of  business 
in  Chicago,  appeUee  only  contracting  to  de- 
liver them  at  those  places  on  board  the  cars. 
But  counsel  say,  even  if  this  is  so,  Inasmuch 
as,  by  the  terms  of  the  contract,  appellant 
was  entitled,  upon  notice  by  either  party  to 
terminate  the  same,  to  go  on  and  sell  the 
goods  on  hand,  accounting  only  for  the  pro- 
ceeds of  the  sales,  and  Inasmuch  as  appellee 
consented  to  receive  back  such  goods  imme- 
diately, it  should  pay  the  freight  and  cartage 
on  the  same.  Conceding  that  this  question  is 
presented  as  one  of  law,  by  the  holding  of  the 
trial  court,  It  seems  clear  that  the  position  is 
untenable.  When  appellant  gave  notice  of 
terminating  the  contract,  it  expressed  a  desire 
to  Immediately  return  the  goods  on  band, 
thus  waiving  its  right  under  the  contract  to 
proceed  with  the  sale  thereof,  and  appellee  ac- 
ceded to  that  wish.  Not  only  so,  but  confess- 
edly the  return  was  made  and  accepted  with- 
out any  claim  on  the  part  of  appellant  that  it 
was  entitled  to  receive  back  money  paid  for 
freight  or  cartage  charges.  There  being  noth- 
ing In  the  contract  giving  It  the  right  to 
charge  such  Items  to  appellee,  and  an  absence 
of  all  proof  tending  to  show  that  It  was  the 
intention  of  the  parties  at  the  time  of  the  re- 
delivery that  they  should  be  thus  paid,  we  are 
at  a  loss  to  perceive  upon  what  principle  it 
can  be  insisted  that  they  should  have  been  re- 
covered. As  we  have  already  seen,  the  con- 
tract, upon  its  face,  does  not  make  appellee 
liable  for  these  charges.  The  immediate  re- 
delivery of  the  goods  on  hand  being  by  mu- 
tual consent,  how  can  appellant  be  heard  to 
say  it  was  thereby  changed  so  as  to  entitle  It  to 
recover  that  which  before  it  had  no  right  to? 
Neither  of  the  errors  assigned  can  be  sus- 


tained, and  they  were  properly  overruled  by 
the  appellate  court.  Its  judgment  will  accord- 
ingly be  affirmed.    Affirmed. 


asi  111.  66t) 

OHICAOO  TRUST  &  SAVINGS  BANK  ▼, 
NORDGRBN.i 

(Supreme  Court  of  Illinois.    Oct.  11,  1895.) 

Nbootiablb   INbtruhbnth  —  Indoksbmbnt  — 
Odauantt. 

1.  One  who  signs  his  name  on  the  back  of  a 
note  payable  to  the  maker's  order  and  by  bim 
indorsed  in  blank,  and  does  so  for  the  purpose 
of  aiding  the  maker  in  negotiating  the  note. 
Is  liable  as  indorser,  not  as  guarantor.  67  111. 
App.  346,  affirmed. 

2.  Rev.  St  1803,  c.  08,  §  8,  which  provides 
that  indorsers  of  notes  "made  payable  to  bear- 
er" shall  be  held  as  guarantors  of  payment 
does  not  apply  to  notes  made  payable  to  the 
maker's  order  and  by  him  indorsed  in  binnk. 

Appeal  from  appellate  court  First  district 
Assumpsit  by  the  Chicago  Trust  &  Savings 
Bank  against  John  G.  Nordgren.  Defendant 
obtained  judgment  which  was  affirmed  by 
the  appellate  court  57  111  App.  346.  Plain- 
tiff appeals.     Affirmed. 

Ashcraft  &  Gordon,  for  appellant  J.  T. 
Richards,  for  appellee. 

WILKIN,  J.  Appellant  sued  appellee  In 
the  superior  court  of  Cook  county  on  a 
promissory  note  for  $2,500.  A  Jury  being 
waived,  the  court  gave  judgment  against  the 
plaintiff  for  costs,  and  the  appellate  court 
affirmed  that  judgment  The  count  In  the 
declaration  upon  which  the  right  of  recovery 
is  based  alleged  that  one  A.  Friberg,  on  the 
9th  day  of  June,  1803,  made  his  certain  prom- 
issory note,  thereby  promising  to  pay  to  him- 
self, 60  days  after  date,  $2,500,  with  interest 
at  7  per  cent  per  annum,  and  indorsed  the 
same  in  writing,  and  ordered  the  sum  of 
money  specified  to  be  paid  to  plaintiff  or  or- 
der, and  delivered  the  note  so  indorsed  to 
plaintiff;  that  before  the  delivery  of  said 
note  to  plaintiff,  in  consideration  that  plain- 
tiff would  accept  and  receive  the  said  note 
of  the  said  Friberg,  and  for  a  valuable  con- 
sideration, the  said  defendant  by  his  in- 
dorsement in  writing  thereon,  guarantied  the 
payment  of  the  said  sum  of  money  in  the 
note  specified,  and  promised  the  plaintiff  to 
pay  It  according  to  the  tenor  and  effect  of 
the  said  note.  If  the  said  Friberg  should  fail 
to  do  so,  etc.  The  defendant  pleaded  non- 
assumpsit  and  non  est  factum,  both  pleas  be- 
ing verified  by  his  affidavit. 

It  appears  from  the  evidence  Introduced 
upon  the  trial  that  A.  Friberg  executed  the 
following  note:  "Chicago,  111.  June  0,  1803. 
Sixty  days  after  date  I  promise  to  pay  to  the 
order  of  myself  twenty-five  hundred  dollars, 
at  South  Side  State  Bank,  Chicago,  value  re^ 
ceived,  with  interest  at  seven  per  cent,  per 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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annvun.  A.  Friberg."  At  the  same  time  be 
indorsed  It  in  blank,  and  appellee  wrote  bis 
name  below  that  Indorsement.  August  Oem- 
berg  then  sold  It  to  the  plaintiff.  The  trans- 
action was  briefly  detailed.by  Mr.G»nberg,  In 
his  testimony,  as  follows:  "Nordgren  never 
owned  the  note,  and  never  had  any  connec- 
tion with  the  making  of  It  in  any  way,  ex- 
cept to  Indorse  his  name  on  the  bact  of  it, 
as  I  understood.  It  was  signed  by  Friberg, 
and  indorsed  by  Friberg,  and  then  Nord- 
gren pnt  Ills  name  on  it,  and  then  it  was 
delivered  to  me,  and  I  sold  it  to  Toiman,  on 
account  of  money  to  be  advanced  to  the  South 
Side  State  Bank.  I  told  them,  if  Nordgren 
pnt  his  name  on  it,  I  could  sell  it,  and  get 
the  money  from  Tolman."  Tolman  was  the 
president  of  appellant  bank,  for  which  he 
acted. 

Plaintiff  asked  the  trial  court  to  hold,  as 
propositions  of  law  applicable  to  the  case, 
that,  under  the  facts  proved,  the  defendant 
became  liable  upon  the  note  In  suit  as  guar- 
antor, and  also  "that  parol  testimony  is  ad- 
missible to  explain  the  Indorsement  upon  the 
note  In  evidence,  and  to  show  that,  when  de- 
fendant, Nordgren,  pnt  bis  name  on  the  back 
of  it,  he  was  not  the  holder  or  owner  of  the 
note,  tliat  the  note  had  never  been  delivered 
or  negotiated,  and  that  he  placed  his  name 
upon  the  note  to  give  it  credit  upon  which 
it  could  be  negotiated  and  discounted."  The 
court  refused  these  propositions,  and  Its 
ruling  in  that  regard  is  the  only  ground  of 
reversal  urged  here.  Bogne  v.  HeUck,  25  111. 
91,  Blatchford  T.  Milllken,  35  111.  434,  and 
Kayser  v.  Hall,  85  111.  511,  clearly  sustain 
that  ruling.  These  cases,  in  their  facts,  are 
each  very  similar  to  this.  In  Kayser  t. 
Hall,  F.  W.  Smith  made  a  note  payable  to 
himself,  and  at  the  same  time  Indorsed  it  in 
blank.  His  father,  John  O.  Smith,  wrote  his 
name  under  the  indorsement,  and  it  was 
then  delivered  to  Kayser,  who  paid  the  mon- 
ey to  F.  W.  Smith.  The  attempt  was  to 
charge  the  father  as  guarantor.  In  rendering 
the  opinion  of  the  court,  the  late  Chief  Jus- 
tice Scholfleld,  after  citing  the  two  for- 
mer cases,  said:  "The  note  being  payable  to 
the  maker.  It  could  have  no  validity  until  in- 
dorsed and  transferred  by  him.  He,  when 
this  was  done,  became  the  first  Indorser, 
and  John  O.  Smith  was  the  second  indorser. 
It  was  said  In  the  case  last  above  cited 
(Blatchford  v.  MlUiken,  supra):  'Inasmuch 
as  the  note  can  never  have  any  validity  un- 
til the  name -of  the  payee  appears  upon  It  as 
an  indorser,  the  person  writing  his  name  In 
blank  upon  the  note  understands  that,  when 
the  note  takes  effect,  his  name  will  appear 
upon  it  as  a  second  indorser,  and  it  Is  rea- 
sonable to  conclude  that  such  was  the  posi- 
tion which  he  intended  to  occupy.  •  •  • 
All  persons  receiving  a  note  thus  payable 
and  80  Indorsed  are  apprised  of  the  appar- 
ent obligations  of  the  indorsers;  and  if  they 
rely  upon  any  other  obligation,  it  is  their 
duty  to  ascertain  whether  It  exists.'"    It 


was  accordingly  held  that  John  O.  Smith  be- 
came liable  upon  that  note  as  an  Indorser 
only. 

But  it  is  insisted  that  section  8,  c.  98,  Rev. 
St.  ("Negotiable  Instruments"),  has  changed 
the  law  as  announced  in  the  decisions  above 
referred  to.  Tliat  section  makes  notes, 
bonds,  etc..  In  writing,  "made  payable  to 
bearer,"  transferable  by  delivery,  and  then 
says:  "Every  indorser  of  any  instrument 
mentioned  In  this  section  shall  be  held  as  a 
guarantor  of  payment,  unless  otherwise  ex- 
pressed In  the  indorsement."  The  conten- 
tion is  that,  when  Friberg  Indorsed  this  note 
in  blank  it  was  "made  payable  to  bearer," 
and  therefore  appellee,  though  a  mere  in- 
dorser, became  liable  as  guarantor,  by  force 
of  the  statute.  The  unsoundness  of  this  po- 
sition lies  In  the  assumption  that,  by  the  in" 
dorsement  In  blank,  the  note  was  made  pay- 
able to  bearer,  within  the  meaning  of  sec- 
tion 8.  When  that  section  was  adopted, 
such  Instruments  had  a  well-understood 
meaning.  Instruments  "made  payable  to 
bearer"  were  understood  to  be  such  as,  in- 
stead  of  naming  the  payee,  were  by  their 
terms  payable  to  bearer.  And  it  must  be 
presumed  that  the  legislature,  in  the  enact- 
ment of  this  law,  had  in  mind  such  Instru- 
ments, and  not  those  which,  though  not  ex- 
pressly made  payable  to  bearer,  might  after- 
wards become  so  by  indorsement.  All  prom- 
issory notes  payable  to  a  particular  person 
become  payable  to  bearer  when  indorsed  in 
blank;  but  It  certainly  cannot  be  seriously 
contended  that  this  statute  was  Intended  to 
apply  to  such  negotiable  Instruments,  there- 
by making  all  such  indorsers  liable  as  guar- 
antors. 

The  refusal  of  the  proposition  as  to  the  ad- 
missibility of  parol  testimony  was  proper,  on 
the  ground  that  it  bad  no  application  to  the 
case.  The  plaintiff  was  allowed  to  show 
all  the  facts  and  circumstances  connected 
with  appellee's  Indorsement  of  the  instru- 
ment; that  when  he  put  his  name  upon  the 
back  of  it  he  was  not  the  holder  or  owner; 
that  It  had  not  then  been  delivered  or  ne- 
gotiated; that  he  placed  his  name  upon  it  to 
enable  Gernberg  to  get  money  upon  it.  The 
question  discussed  Is  whether  it  was  com- 
petent for  the  plaintiff  to  prove  that  the  de- 
fendant indorsed  the  note  with  the  Intention 
of  becoming  liable  as  a  guarantor;  but  no 
evidence  of  that  kind  was  offered,  nor  does 
the  foregoing  proposition  raise  the  question 
of  the  competency  of  such  evidence.  Under 
all  the  facts  proved  or  offered  to  be  proved 
by  the  plaintiff,  the  liability  of  the  defend- 
ant, under  the  decisions  above  cited,  was 
that  of  indorser,  and  not  of  guarantor. 
•Whether  the  law  fixes  that  liability  to  the 
•xtent  that  It  cannot  be  explained  by  parol, 
and  an  Intention  to  become  liable  as  a  guar- 
antor shown,  as  when  the  name  of  a  payee 
appears  upon  the  back  of  an  instrument  (John- 
son V.  Glover,  121  111.  286,  12  N.  E.  257),  Is 
not  raised  upon  tills  record,  and,  in  view  of 
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receot  legislation,  is  of  no  practical  importance. 
The  judgment  of  the  appellate  court  will  be 
affirmed.   Affirmed. 


(158  111.  79) 

STOEHLKE  et  al.  t.  HAHN  et  al.i 

(Supreme  Oourt  of  Illinois.    Oct.  11.  1895.) 

Mutual  Insuranob—Coktraot— Power  of  Meh- 

BBR8— SKm-BMBBT— WaIVISO  BT-LaWS. 

1.  Where  the  charter  of  a  mntaal  insurance 
company  provides  that  its  business  and  affairs 
shall  be  under  the  control  of  a  board  of  direct- 
ors, action  of  the  members  at  an  annual  meeting 
in  regard  to  paying  a  loss  is  nugatory. 

2.  Where  a  loss  is  claimed  under  an  alleged 
oral  contract  of  insurance  which  has  some  evi- 
dence to  support  it,  payment  of  a  little  more 
than  half  the  claim  in  settlement  is  within  the 
power  of  the  directors,  as  a  valid  compromise  of 
a  doubtful  claim.    55  111.  App.  497,  affirmed. 

3.  The  fact  that  oral  contracts  of  insurance 
are  forbidden  by  the  company's  by-laws  does  not 
render  the  settlement  under  such  contract  ultra 
vires,  since  the  company  may  waive  by-laws 
of  its  own  adoption.    55  111.  App.  497,  affirmed. 

Appeal  from  appellate  court,  First  district 
Bill  for  Injunction  by  Francis  Stoehlke,  L. 
Plnke,  P.  T.  Tiedman,  A.  Fisher,  Christian 
Baucke,  B.  H.  Landmeier,  Louis  Schmidt,  B. 
L.  Franzen,  and  Herman  H.  Kortbauer, 
against  Mathlas  Hahn,  the  Addison  Farm- 
ers' Mutual  Insurance  Ck>mpany,  Adam  S. 
Glofl,  George  A.  Fischer,  Peter  A.  Wulf, 
John  Languth,  Adolpb  Heine,  Philip  Bohl- 
ander,  Henry  P.  Kolze,  Louis  Rathje,  H.  F. 
Buchholz,  Henry  Kolze,  and  Otto  A.  Fischer. 
Defendants  obtained  a  decree,  which  was 
afirmed  by  the  appellate  court.  55  Ul.  App. 
497.     Complainants  appeal.     Affirmed. 

Botsford  &  Wayne,  for  appellants.  E.  H. 
Gary,  for  appellees. 

BAILEY,  J.  This  was  a  bill  in  chancery, 
brought  by  Francis  Stoehlke  and  others, 
members  and  policy  holders  in  the  Addison 
Farmers'  Mutual  Insurance  Company, 
against  the  company  and  its  officers  and  one 
Mathlas  Hahn,  to  restrain  the  payment  and 
collection  of  an  order  for  $750  drawn  on  the 
treasurer  of  the  company  in  favor  of  Hahn. 
Defendant  Hahn  answered,  all  the  other  de- 
fendants being  defaulted,  and,  a  replication 
being  filed,  the  cause  was  referred  to  a  mas- 
ter, who  reported  recommending  that  the 
bill  be  dismissed  for  want  of  equity.  At  the 
bearing  upon  the  master's  report,  the  report 
was  in  all  things  confirmed,  and  a  decree 
was  entered  dismissing  the  bill  at  the  com- 
plainants' costs.  In  accordance  therewith. 
That  decree  has  been  affirmed  by  the  appel- 
late court  on  appeal,  and,  by  a  further  ap- 
peal, the  record  is  now  brought  to  this  court, 
the  judges  of  the  appellate  court  having 
granted  to  the  appellants  the  necessary  cer- 
tificate of  importance. 

The  facts  disclosed  by  the  record  are  in 
substance  these:   The  Addison  Farmers'  Mu- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


tual  Insurance  Company  is  a  mutual  fire 
Insurance  company,  organized  under  a  spe- 
cial charter,  havlDg  its  principal  office  at' Ad- 
dison, Dupage  county,  and  doing  a  general 
fire  Insurance  business  in  the  counties  of 
Dupage  and  Cook.  On  the  24th  day  of  Oc- 
tober, 1881,  Hahn  became  a  member  of  the 
company  by  Insuring  therein,  his  policy  be- 
ing for  the  sum  of  $1,300,  covering  a  barn 
and  certain  personal  property,  and  running- 
for  the  term  of  five  years  from  that  date.  It 
therefore  expired,  by  its  terms,  Octol)er  24, 

1886.  On  Friday,  October  28,  1880,  an  agent 
of  the  company  called  at  Hahn's  bouse  dm:- 
Ing  his  absence  In  relation  to  imving-  the  pol- 
icy renewed,  and  had  an  interview  with 
Hahn's  wife,  in  which,  as  was  afterwards 
claimed,  an  oral  contract  was  made  continu- 
ing the  insurance  In  force  until  Hahn  should 
subsequently  go  to  the  agent's  office  and 
have  the  prflcy  formally  issued.  On  Octo- 
ber 31,  1886.  and  before  Hahn  had  been  ta 
the  agent's  office  In  relation  to-  the  insur- 
ance, the  prpperty  Insured  was  totally  de- 
stroyed by  fire.  Hahn  shortly  afterwards 
filed  his  proofs  of  loss,  and  presented  to  the 
company  his  claim  for  $1,800,  the  full 
amount  of  his  policy.  The  presentation  of 
the  claim  seems  to  hare  created  some  ill 
feeling  among  the  other  policy  holders,  and 
the  matter  was  accordingly  brought  before 
the  next  annual  meeting  of  the  members  of 
the  company,  which  was  held  January  8, 

1887.  At  that  meeting  the  claim  was 
brought  up  for  consideration,  and  was  re- 
ferred to  a  committee  of  five  to  examine  and 
report,  and  the  committee,  after  examining 
it,  reported  recommending  the  payment  of 
$1,000  in  full  of  the  claim.  The  meeting,  on 
considering  the  report,  adopted  an  amend- 
ment reducing  the  sum  to  be  paid  to  $750, 
and  the  report,  as  thus  amended,  was  adopt- 
ed by  a  small  majority  of  the  members  i»es- 
ent 

A  claim  Is  made  by  the  appellants  that 
this  action  of  the  meeting  was  unfairly  tak- 
en. It  being  insisted  that  the  matter  was 
called  up  immediately  upon  the  reconvening 
of  the  meeting  after  the  noon  adjournment, 
and  before  the  arrival  of  members  who 
would  have  voted  In  the  negative,  and  also 
that  the  chairman  improperly  refused  to  re- 
ceive the  votes  of  various  members  who  of- 
fered to  vote  by  proxy.  But,  as  we  view  the 
case,  it  Is  unimportant  whether  these  criti- 
cisms upon  the  action  of  the  meeting  or  its 
chairman  are  well  founded  or  not  After- 
wards, on  the  same  day,  the  board  of  direct- 
ors of  the  company  held  their  annual  meet- 
ing, and  at  that  meeting  an  order  was  passed, 
a  majority  of  the  directors  present  voting  In 
the  affirmative,  tliat  Hahn  be  paid  $750,  in 
full  for  his  claim  for  loss,  and  that  an  order 
for  that  amount 'be  drawn  in  his  favor  on 
the  treasurer  of  the  company.  Such  order 
was  thereupon  issued  and  delivered  to  him. 
The  charter  of  the  company  having  provid- 
ed that  the  business  and  affairs  of  the  corn- 
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pany  shall  be  under  the  control  of  a  board 
■of  directors,  the  matter  of  passing  upon 
■claims  for  losses  was  committed  exclusive- 
ly to  that  board,  and  the  annual  meeting  of 
the  members  had  no  authority  in  respect 
thereto.  The  action  of  that  meeting  In  the 
premises  was  therefore  nugatory,  It  being 
«  matter  exclusively  within  the  power  of  the 
Txiard  of  directors. 

On  February  7,  1887,  the  complainants 
-filed  their  bill  for  an  Injunction  restraining 
the  company  and  Its  officers  from  paying 
the  order  thus  given  to  Hahn.  An  injunc- 
tlon  pendente  lite  having  been  awarded, 
Hahn,  who  seems  not  to  haye  been  made  a 
■defendant  to  the  original  bill,  brought  his 
■suit  at  law  against  the  company  for  the  re- 
covery of  the  amount  of  the  order,  and  there- 
upon the  complainants  filed  their  supple- 
mental bill,  making  Hahn  also  a  defendant, 
And  praying  for  an  Injunction  restraining 
the  prosecution  of  the  suit  at  law.  On  that 
bill  an  injunction  pendente  lite  was  also  Is- 
«ued  as  prayed  for.  By  stipulation  of  the 
parties,  the  sum  of  $112.60  was  allowed  as 
■damages  on  dissolution  of  these  Injunctions, 
tind  no  question  is  raised  upon  this  appeal 
AS  to  the  propriety  of  such  allowance. 

It  is  contended  on  behalf  of  the  appellants 
that,  at  the  time  of  the  loss  by  fire,  Hahn's 
policy  had  expired,  and  that  he  was  not  then 
a  member  of  the  company,  and  had  no  Insur- 
ance therein-;  that  the  order  Issued  to  him 
Is  consequently  Invalid,  and  an  attempt  tb 
misappropriate  the  funds  of  the  company; 
that  the  action  of  the  directors  in  ordering 
the  payment  to  him  of  |750  In  full  of  his 
■claiiB  was  a  mere  gratuity,  and  was  a  viola- 
tion of  the  trust  reposed  by  the  members  of 
the  company  in  its  directws,  and  in  cdtitra- 
vention  of  its  charter  and  by-laws;  and  that 
the  payment  and  collection  of  the  order 
«hould  therefore  be  perpetually  enjoined. 
As  bearing  upon  these  propositions,  a  num- 
ber of  questions  are  argued  by  counsel,  but 
we  concur  with  the  appellate  court  in  the 
Tlew  that  one  of  them  is  conclusive  of  the 
ease,  so  that  the  others  need  not  be  consid- 
•ered,— that  is,  that  the  decision  of  the  di- 
rectors to  pay  Hahn  $750,  and  issuing  to  him 
an  order  on  the  treasury  therefor,  may  be 
sustained  as  a  valid  compromise  of  a  doubt- 
ful claim.  Counsel  for  the  appellants  insist 
that,  as  Hahn's  policy  had  expired,  and  as 
no  new  policy  had  been  Issued  to  him,  or 
«ven  agreed  upon,  he  had  not  even  an  ap- 
parent claim  against  the  company,  and  that 
there  was  nothing,  therefore,  bringing  the 
case  within  the  rule  laid  down  by  Lord  Hard- 
■wlcke  In  Stapilton  v.  Stapllton,  1  Atk.  10, 
and  since  that  time  reaffirmed  by  the  courts 
in  numerous  decisions,  that  an  agreement  en- 
tered Into  upon  a  supposition  of  a  right,  or 
-of  a  doubtful  right,  though  it  aftervy&rds 
comes  out  that  the  right  was  on  the  ot.her 
«ide,  shall  be  binding,  and  the,  right  shall  not 
prevail  against  the  agreement  of  the  parties, 
'ttx  the  right  must  always  be  o^  due  side  or 


the  other,  and  therefore  the  compromise  of  a 
doubtful  right  is  a  sufficient  foundation  for 
an  agreement.  See,  alao,  Moore  v.  Fltzwa- 
ter,  2  Band.  (Va.)  442;  Creutas  v.  Hell,  89 
Ky.  420,  12  S.  W.  826;  Bennet  v.  Paine,  5 
Watts,  259;  Mulholland  t.  Bartlett,  74  III. 
58;    1  Pars.  C<Mit.  439. 

"We  are  of  the  opinion  that.  If  there  was 
not  a  clear  legal  right  on  the  part  of  Hahn 
to  recover  $1,300,  the  full  amount  of  bis  in- 
surance, there  was  a  doubtful  right  which 
was  a  sufficient  foundation  for  an  agreement 
of  comprotailse.  That  right  was  based  upon 
the  oral  agreement  made  by  the  agent  of  the 
company  with  Hahn's  wife  for  a  renewal  of 
the  Instrument,  she  acting  In  the  transaction 
as  Hahn's  agent  It  is  true  no  previous 
agency  is  proved,  but  the  evidence  is  clear 
that,  shortly  after  the  transaction.  It  was 
reported  by  her  to  her  husband,  and  was 
then  and  there  approved  and  ratified  by  him, 
and  the  rule  Is  a  familiar  one  that  a  subse- 
quent ratification  of  a  contract  by  an  as- 
sumed agent  has  the  same  effect  as  an  ante- 
cedent authority.  The  testimony  of  Mrs. 
Hahn  as  to  her  Interview  with  the  company's 
agent  is,  in  substance,  as  follows:  "Jacob 
Miller,  the  agent  of  the  Addison  Farmers' 
Mutual  Insurance  Company,  came  to  our 
house  on  Friday,  October  28,  1886,  at  about 
three  o'clock.  He  wanted  to  know  whether 
we  wanted  to  Insure  again,  and  I  told  him, 
•Yes;  of  course  we  did.  We  never  wanted 
It  to  nm  out'  And  I  told  him  my  husband 
was  making  fence  about  a  mile  away,  and 
he  was  just  on  his  way.  He  would  meet 
him,  and  tell  him  so.  He  said  he  bad  no 
time  to  go  that  way,  but  If  I  said  that  we 
wanted  to  Insure  again,  It  would  be  all  right. 
So  I  told  him  I  would  rather  have  it  that  it 
should  be  settled,  so  I  could  know  it  would 
be  sure,  and  he  said,  'Well,  If  you  say  you 
want  to  Insure  again,  why  I  will  hold  it  until 
Matt  comes  down,'— that  is,  until  my  hus- 
band came  down  to  Wlnfleld  where  he  lived." 
A  daughter  of  Mr.  Hahn,  who  was  present 
at  this  conversation,  testified,  in  substance, 
as  follows:  "I  heard  the  talk  between  Jacob 
Miller,  the  agent  of  the  Insurance  company, 
and  my  mother.  Mr.  Miller  came  and  told 
mamma  that  the  policy  was  run  out  and  she 
told  him  that  papa  was  down  on  the  farm 
about  a  mile  away,  and  he  should  go  down 
and  see  him,  and  he  said  that  If  she  said  we 
wanted  to  Insure  again,  it  was  all  right  He 
said  if  mamma  said  we  wanted  to  Insure 
again.  It  would  be  all  right  until  papa  came 
do.wn.  Everything  should  stay  as  It  was 
until  he  could  see  papa,  and  papa  might  do 
It  in  the  way  he  wanted  it  He  said  the 
property  should  be  insured  between  that  time 
and  Sunday.  In  saying  that,  he  said  that 
everything  should  be  kept  as  It  was.  I  mean 
that  he  said  that  it  should  be  kept  insured. 
I  understood  that  the  property  would  stay 
Insured,  because  mamma  said  she  did  not 
want  It-  to-  run-  out  at  all."  There  can  be  no 
doubt,  we  think,  that  this  evidencel  tends 
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to  establish  an  oral  contract  to  keep  the  In- 
surance in  force  until  the  foUowin^r  Sunday, 
when  It  was  anticipated  Hahn  would  see 
the  agent  and  hare  a  written  policy  executed 
and  the  premium  arranged  for.  The  most 
that  can  be  said  in  favor  of  the  appellants 
is  that  it  presents  a  claim  of  a  doubtful  char- 
acter, but  such  claim,  as  we  have  seen.  Is 
sufficient  to  sustain  a  compromise  contract 
Reference  is  made  to  the  provision  of  the 
company's  charter  providing  that  policies  of 
insurance,  before  becoming  binding  on  the 
company,  shall  be  signed  by  the  president 
and  countersigned  by  the  secretary.  The 
rule  that  an  oral  agreement  for  insurance 
may  be  valid  is  sustained  by  the  anthMlties, 
and  it  is,  to  say  the  least,  doubtful  whether 
the  foregoing  provision  of  the  charter  can 
have  any  application  to  oral  contracts.  By 
Its  terms  it  applies  only  to  policies,  which 
are  formal,  written  contracts  of  Insurance, 
and  oral  contracts,  of  course,  are  incapable 
of  being  signed  or  countersigned.  Befov 
ence  is  also  made  to  the  by-law  of  the  com- 
pany which  provides  that  no  insurance,  orig- 
inal or  continued,  shall  be  considered  as  bind- 
ing until  the  premium  note  be  allowed  and 
cash  premium  actually  paid.  All  that  need 
be  said  in  relation  to  this  by-law  is  that  the 
company  that  made  and  adopted  it  had  also 
the  power  to  waive  it,  and  it  cannot  be  held 
that  Hahn's  claim  had  no  apparent  founda- 
tion simply  because  the  contract  of  insurance 
was  entered  into  in  violation  or  apparent  vio- 
lation of  a  by-law  of  the  company.  We  are 
of  the  opinion  that  the  decree  is  sustained 
by  the  evidence,  and  it  will  be  affirmed.  De- 
cree affirmed. 


068  IIL  4M) 

VON  TOBBIi  V.  0STRANDER.1 

(Supreme  Oonrt  of  Illinois.    Oct.  U,  1895.) 

Hbohahio's  liiBN— Limitations— E<)Oitt  Fractios 

— EXOBPTIOXS. 

1.  Under  Rev.  St.  1893,  c.  82,  i  28,  which 
declares  that  no  creditor  anall  be  allowed  to 
enforce  a  lien  against  or  to  the  prejndice  of  any 
other  creditor  or  purchaser  nnless  a  claim  for 
a  lien  shall  have  been  filed  within  font  months 
after  the  last  payment  shall  have  become  due 
and  payable,  one  who  buys  after  the  claim  for  a 
lien  18  filed,  and  who  has  full  notice  of  it,  takes 
title  free  of  the  lien  if  the  claim  is  filed  after 
saJd  four  months.    66  111.  App.  381,  affirmed. 

2.  Where  a  master's  report  is  correct  in  its 
findings  of  fact,  bnt  erroneous  in  its  conclu- 
sions of  law.  the  error  may  be  reviewed  at  the 
hearing  without  formal  exceptions.  Hurd  v. 
Goodrich,  58  lU.  466,  followed. 

Appeal  from  appellate  court,  Senmd  dis- 
trict. 

Petition  by  Jacob  Von  Tobel  against  JTo- 
■epb  K.  Ostrander  and  others  to  foreclose  a 
mecbanlc's  lien.  Petitioner  obtained  a  de- 
cree, which  was  reversed  by  the  appellate 
court  66  HL  App.  881.  Petitioner  appeals. 
Affirmed. 

1  Reported  by  Louis  Boisot,  Jr.*  Bsq..  of  the 
Chicago  bar. 


Herbert  Powell,  for  appellant  Stiawn  & 
Norton,  for  appellee. 

WILKIN,  X  This  was  a  proceeding  in  the 
circuit  court  of  Livingston  county  by  appel- 
lant against  appellee  and  others,  to  enforce 
a  lien  under  the  provisions  of  chapter  82  of 
our  statute.  The  petitioner  alleged  that  on 
June  28,  1889,  he  sold  to  F.  P.  Davis  certain 
materials  for  a  dwelling  house  on  premises 
owned  by  him,  to  be  furnished  on  or  before 
June  28,  1890,  and  paid  for  in  one  year  from 
the  time  of  last  delivery;  that  the  material 
was  furnished  as  contracted  for,  and  used 
by  Davis  on  the  premises,  for  which  he  owed 
the  petitioner  ^102,  with  Interest.  The  peti- 
tioner then  averred  that  this  appellee  claim- 
ed some  Interest  in  the  premises,  but  that 
bis  claim  was  subject  to  the  rights  of  peti- 
tioner; that  on  February  28,  1891,  petitioner 
filed  notice  of  his  lien  in  the  office  of  the  cir- 
cuit clerk  of  said  Livingston  county.  Appel- 
lee, by  his  answer,  denied  that  any  time 
was  fixed  for  the  payment  of  the  price  of  the 
materials  sold;  also,  the  existence  of  the  al- 
leged indebtedness,  or  that  sufficient  notice 
had  been  given  or  filed  to  entitle  complain- 
ant to  a  lien;  and  averred  that  a  period  of 
more  than  tovtr  months  bad  elapsed  from  the 
time  the  last  materials,  if  any,  were  furnish- 
ed, or  the  last  payment  was  due,  before  com- 
plainant filed  his  notice  of  lien  or  filed  for 
record  any  paper  whereby  innocent  purchas- 
ers might  be  notified  of  his  rights;  and 
that  on  May  1,  1891,  he  (appellee)  purchased 
said  premises  of  F.  P.  Davis,  for  a  valuable 
consideration,  and  received  from  him  a  deed 
of  conveyance  for  the  same,  which  w)}s  re- 
corded, and  immediate  possession  taken, 
which  he  still  retains.  The  cause  was  first 
referred  to  a  master  to  take  and  report  the 
evidence,  and,  npon  the  coming  in  of  that 
report,  it  was  again  referred  to  him  to  state 
and  report  his  conclusions.  He  found  and 
reported,  among  other  things,  that  "a  lien 
notice  for  said  lumber  •  •  •  was  filed  in 
the  recorder's  office  February  28,  1892;  that 
said  no'Mce  was  in  compliance  with  the  law. 
ana  properly  verified,  but  had  not  been  filed 
until  a  period  of  nearly  10  months  had 
elapsed  after  the  last  of  said  lumber  had 
been  sold  and  delivered,  which  was  sold  and 
delivered  on  April  22,  1890;  that  noUce  of 
said  lien  had  not  been  filed  in  the  recorder's 
office  within  four  months  after  the  last  of 
said  lumber  had  been  furnished  to  said 
Davis,  as  required  by  law  to  make  It  a  lien 
against  a  creditor.  Incumbrancer,  or  purchas- 
er of  said  premises  without  notice;  that 
Joseph  K.  Ostrander  purchased  all  of  said 
premises  of  said  Davis,  May  1,  1891;  and 
that  he  knew  of  the  filing  of  the  notice  of 
said  lien  on  the  day  the  same  was  filed,  to 
wit  February  28,  1891.  and  had  full  knowl- 
edge of  said  notice  at  the  time  he  contracted 
for  and  purchased  said  premises."  The 
master,  in  his  final  report  recommended  that 
a  decree  be  rendered  in  favor  of  the  petltton- 
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er  against  the  premises  of  a];>pellee,  and  It 
was  done  accordingly,  the  amonnt  due  being 
fixed  at  $98.00.  On  appeal  to  the  appellate 
court,  that  decree  was  reversed,  and  the  pe- 
titioner below  now  proeecntes  this  appeal. 

Section  4,  c.  82,  Rev.  Si  (S  Starr  &  0.  Ann. 
St  p.  819),  requires  every  creditor  or  con- 
tractor who  wishes  to  avail  himself  of  the 
provisions  of  the  act  In  regard  to  mechan- 
ics' liens,  to  file  with  the  clerk  of  the  cir- 
cuit court  a  Just  and  true  statement,  etc, 
verified  by  an  affidavit  Section  28  (3  Starr 
&  0.  Ann.  St  p.  822)  Is  as  follows:  "No 
creditor  shall  be  allowed  to  enforce  a  Hen 
created  under  the  provisions  of  this  act  as 
against  or  to  the  prejudice  of  any  other  cred- 
itor or  incumbrancer  or  purchaser,  unless  a 
claim  for  a  lien  shall  have  been  filed  with 
the  clerk  of  the  circuit  court  as  provided  In 
section  4  of  this  act  within  four  months  aft- 
er the  last  payment  shall  have  become  due 
and  payable."  It  Is  clear  from  the  findings 
of  the  master  that  no  decree  could  be  ren- 
dered against  appellee,  unless  there  Is  some- 
thing in  the  case  to  take  him  out  of  the  pro- 
tection given  a  "purchaser"  under  this  sec- 
tion of  the  statute.  It  Is  Insisted  by  counsel 
for  appellant  that  the  evidence  In  the  record 
establishes  the  fact  that  appellee,  when  he 
purchased  the  property  from  Davis,  agreed 
to  take  It  subject  to  this  lien.  If  that  posi- 
tion was  sustained  by  the  record.  It  might 
be  said  that  the  decree  of  the  circuit  court 
was  not  prejudicial  to  him  as  a  purchaser  of 
the  property.  But  such  Is  not  the  case. 
The  master  does  not  find  that  there  was  any 
such  agreement  nor  do  we  think  the  evi- 
dence would  have  authorlsSed  any  such  find- 
ing. It  is  manifest  from  the  master's  re- 
port that  be  recommended  the  decree  upon 
the  sole  ground  that  the  defendant  Ostran- 
der,  purchased  the  properly  with  knowledge 
of  the  filing  of  the  notice  of  Uen.  And  this 
raises  the  question  whether  section  28,  su- 
pra, is  to  be  applied  only  to  purchasers  who 
have  no  notice  of  a  claim  of  lien.  It  Is  not 
even  found  by  the  master  that  Ostrander 
knew,  at  the  time  of  his  pnrchase,  that  ap- 
pellant then  claimed  to  have  an  existing  lien 
against  the  property,  but  only  that  be  knew 
of  the  filing  of  the  notl(«.  He  also  knew 
of  the  other  fact,  found  by  the  master,  that 
such  notice  had  not  been  filed  within  ibe 
time  required  by  the  statute  In  order  to  cre- 
ate a  valid  lien  against  him  as  subsequent 
purchaser;  in  other  words,  knowing  all  the 
facts  found  by  the  master,  he  might  assume 
that  under  this  section  of  the  statute,  no 
valid  Hen  could  be  enforced  against  him,  and 
in  doing  so  we  think  he  was  clearly  Jnstlfl* 
able.  The  Hen  given  a  material  man  or  me- 
chanic under  our  law  is  purely  statutory, 
and  can  only  be  enforced  in  conformity  with 
the  provisions  of  the  statute;  and  we  think 
it  too  clear  for  argument  that  the  mere  fact 
that  a  party  interested  in  the  premises  may 
liave  notice  of  the  fact  that  the  statute  has 
not  t>een  compUed  with  wlU  not  give  vaUdity 


to  the  Hen.  The  filing  of  the  notice  In  this 
case  nearly  10  months  after  the  last  payment 
became  due  amounted  to  no  more  than  if  it 
had  not  been  filed  at  all,  as  against  appel- 
lant We  think  the  decision  of  the  appellate 
court  Is  sustained  by  the  mUng  of  this  court 
in  McDonald  v.  Bosengarten,  184  IlL  126,  25 
N.  E.  429,  and  Campbell  y.  Jaoobson,  146 
lU.  389,  34  N.  B.  S9. 

It  is  insisted,  however,  by  appellant,  that 
the  question  here  raised  is  not  properly  pre- 
sented, for  want  of  exceptions  to  the  mas- 
ter's report;  and  a  considerable  portion  of 
appellant's  argument  is  devoted  to  a  discus- 
sion of  the  proper  practice  in  exciting  to 
a  master's  report  We  do  not  feel  called  up- 
on to  inquire  whether  these  exceptions  filed 
before  the  master  covered  the  x>olnt  In  ques- 
tion, or  whether  these  exceptions  were  prop- 
erly renewed  before  the  court.  It  was  said 
In  Hurd  v.  Goodrich,  69  lU.  456:  "Where  the 
master,  by  his  report  states  all  the  facts 
correctly,  but  Is  mistaken  as  to  the  legal 
consequences  of  those  facts,  it  Is  not  neces- 
sary for  the  party  dissatisfied  with  the  mas- 
ter's finding  to  except  to  the  report,  as  the- 
question  decided  by  the  master  may  be 
opened,  upon  further  directions,  without  ex- 
ceptions;" citing  2  Daniell,  Ch.  Prac.  1402. 
So,  here,  the  decision  does  not  question  the 
correctness  of  the  master's  finding  of  facts, 
but  simply  holds  that  under  these  facts,  the 
decree  of  the  circuit' court  is  erroneous. 

Numerous  other  grounds  of  reversal  were 
urged  in  the  appellate  court,  and  are  Insisted 
upon  here,  showing  that  the  decree  of  the 
circuit  court  was  erroneous;  but  in  view 
of  what  is  here  said,  a  consideration  of  those 
points  is  not  necessary.  The  Judgment  of 
the  appellate  court  wlU  be  affirmed.  Af- 
firmed. 


(IST  111.  6ti) 
AMERICAN  LOAN  &  TRUST  CO.  v.  MIN- 
NESOTA &  N.  W.  R.  CO.» 
(Supreme  Court  of  Illinois.    Oct  11,  1805.) 

AFPBAL— JOKISDIOTIOH—  CORPORATIOM—  CORSOLI- 
DATI021— BaILKOAD  COMPANIBa. 

1.  Where  one  of  the  aosignnients  of  error  is 
that  the  court  erred  in  holding  the  appellant  to 
be  an  invalid  corporation,  the  case  mTolves  a 
franchise  of  which  the  supreme  court  has  juris- 
diction on  appeal. 

2.  An  attempt  at  the  organization  of  a  con- 
solidated railroad  company  of  two  other  com- 
panies, one  a  domestic  and  the  other  a  foreign 
corporation,  in  the  absence  of  a  statutory  pro- 

'  vision  for  such  consolidation,  does  not  create  a 
corporation  de  facto,  since  corporations  de  facto 
can  only  exist  where  there  is  a  law  under  which 
they  could  be  incorporated. 

Appeal  from  circuit  court  Cook  county; 
M.  F.  Tuley,  Judge. 

BIU  by  the  American  Loan  &  Trust  Com- 
pany against  the  Minnesota  &  Northwestern 
Railroad  Company.  Defendant  obtained  a  de- 
cree.    Complainant  appeals.    Affirmed. 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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C.  li.  Kaston,  for  appellant  Gardner  & 
McFadon,  for  appellee. 

BAKER,  J.  On  September  26, 1881,  a  cor- 
poration was  formed  under  the  laws  of  the 
state  of  Wisconsin,  called  the  Chicago,  Free- 
port  &  St.  Paul  Railroad  Company,  for  the 
purpose  of  building  a  railroad  from  the 
boundary  line  between  the  states  of  Wis- 
consin and  Illinois,  in  a  northwesterly  direc- 
tion, to  the  eastern  boundary  line  of  the  state 
of  Minnesota.  On  December  16,  1881,  the 
St  Paul,  Minneapolis  &  Chicago  Railroad 
Company  was  organized  under  the  laws  of 
the  state  of  Minnesota  for  the  purpose  of 
constructing  a  railroad  from  the  eastern 
boundar}'  line  of  Miimesota,  in  a  northwest- 
erly direction,  to  the  city  of  Minneapolis. 
And  on  December  27, 1881,  the  Chicago,  Free- 
port  &  Northwestern  Railroad  Company  was 
organized  under  the  laws  of  the  state  of 
Illinois,  to  construct  a  railroad  from  a  point 
near  the  city  of  Chicago,  via  Freeport  to 
the  north  boundary  line  of  the  state  of  Illi- 
nois. On  January  4,  1882,  there  was  a  con- 
.solidation  of  the  Wisconsin  corporation  and 
the  Minnesota  corporation,  in  pursuance  of 
the  statutes  of  said  respective  states,  and 
the  consolidated  company  was  called  the 
Chicago,  Freeport  &  St  Paul  Railroad  Com- 
pany. On  March  20,  1882,  this  Chicago, 
Freeport  &  St  Paul  Railroad  Company,  of 
Wisconsin  and  Minnesota,  and  the  Chicago, 
Freeport  &  Northwestern  Railroad  Company, 
of  Illinois,  entered  into  articles  of  consoli- 
dation, which  were  recorded  March  30,  1882, 
in  the  office  of  the  secretary  of  state  of  the 
state  of  Illinois.  By  these  latter  articles  of 
consolidation,  the  new  consolidated  corpora- 
tion was  to  be  !-nown  and  designated  as  the 
Chicago,  Freeport  &  St.  Paul  Railroad  Com- 
pany; and  its  line  of  railroad  was  to  ex- 
tend from  a  point  in  Chicago,  in  a  westerly 
direction,  to  Freeport;  thence,  in  a  norther- 
ly direction,  to  Cadiz,  In  Wisconsin;  and 
thence,  in  a  northerly  and  westerly  direction, 
to  Minneapolis,  in  the  state  of  Minnesota. 
On  April  10,  1884,  the  said  consolidated  Chi- 
cago, Freeport  &  St  Paul  Railroad  Com- 
pany executed  its  trust  deed  or  mortgage  to 
the  American  Loan  &  Trust  Company  of 
New  York  (appellant  herein),  to  secure  the 
payment  of  $10,000,000  in  first  mortgage 
bonds,  of  51,000  each,  which  trust  deed, 
soon  after  its  execution,  was  recorded  In  the 
counties  of  Cook,  Du  Page,  Kane,  Dekalb, 
Stephenson,  and  Ogle,  In  the  state  of  Illi- 
nois. This  mortgage  was  upon  all  the  lines 
and  property  of  the  railroad  company  in  the 
states  of  Illinois,  Wisconsin,  and  Minnesota, 
and  cpvered  both  the  present  and  the  after- 
acquired  property  of  the  company.  It  ap- 
pears that  only  ICO  of  these  $1,000  bonds 
have  ever  been  issued;  that  160  bonds  are 
outstanding,  and  are  held  by  bona  fide  pur- 
chasers for  value;  and  that  some  of  the 
past-due  Interest  coupons  upon  said  bonds 
have  been  paid.    Commencing   with   May, 


1885,  and  ending  with  December  30,  1885^ 
said  consolidated  Chicafeo,  Freeport  &  St 
Paul  Railroad  Company  procured  right  of 
way  contracts  from  48  landowners,  covering 
about  18  miles  of  right  of  way,  from  May- 
wood,  in  Cook  county,  to  Fox  river,  at  St 
Charles,  in  Kane  county;  and,  shortly  after 
these  contracts  were  obtained,  they  were  re- 
corded In  the  respective  counties  of  Cook,- 
Du  Page,  and  Kane.  It  appears  that  about 
1834  a  corporation  was  organized  under  the 
laws  of  Illinois  for  the  purpose  of  procuring 
a  right  of  way  100  feet  wide  through  Cook^ 
Da  Page,  and  Kane  c6anties,  to  the  west  bank. 
of  Fox  river,  and  building  thereon  a  rail- 
road called  the  St  Charles  Air  Line;  that  it 
practically  constructed  its  roadbed,  but  i» 
1855  abandoned  said  right  of  way  and  road- 
bed, and  the  former  owners  of  the  land  taken' 
therefor  resumed  possession  thereof,  and- 
thereafter  occupied  and  claimed  ownership- 
of  the  same  uninterruptedly  for  20  years.  Ik 
March,  1886,  the  board  of  directors  of  the- 
Chicago,  Freeport  &  St  Paul  Railroad  Com- 
pany adopted  and  laid  out  its  line  of  rail- 
road, 100  feet  in  width  upon  the  old  road- 
bed of  the  St  Charles  Line,  from  a  point  at 
the  city  limits  of  Chicago,  at  a  place  called 
Maywood,  to  the  west  bank  of  Fox  river,  at 
St.  Charles,  in  Kane  county.     In  February, 

1886,  the  appellee,  the  Minnesota  &  North- 
western Railroad  Company,  was  incorporate* 
under  the  laws  of  the  state  of  Illinois,  and 
authorized  to  construct,  equip,  and  operate  at 
railroad  from  the  city  of  Chicago  to  East 
Dubuque,  in  Jo  Daviess  county;  and  in 
April,  1886,  it  made  its  surveys  over  and 
upon  the  same  line  as  that  made  by  the 
Chicago,  Freeport  &  St.  Paul  Railroad  Com- 
pany,—that  is  to  say,  over  the  old  St  Charles 
Line,  from  Maywood,  near  the  city  limits  of 
Chicago,  to  the  West  bank  of  Fox  river,  at 
St.  Charles;  and,  before  it  made  Its  said  sur- 
veys, it  was  notified  that  the  Chicago,  Free- 
port  &  St.  Paul  Railroad  Company  had  al- 
ready surveyed  and  located  its  railroad  &s 
above  stated,  and  had  procured  the  above- 
mentioned  contracts  for  its  right  of  way,  but 
that  deeds  therefor  had  not  yet  been  taken. 
The  appellee  employed  tlie  former  attorney 
of  the  Chicago,  Freeport  &  St.  Paul  Railroad 
Company,  who  had  procured  the  right  of 
way  contracts  for  said  company,  to  obtain 
the  execution  of  deeds  conveying  to  It  (ap- 
pellee) the  same  lands  described  in  said  right 
of  way  contracts,  and  for  the  same  consid- 
erations named  In  said  contracts.  Most  of 
the  landowners  executing  such  deeds  sup- 
posed they  were  executing  the  deeds  called 
for  by  the  terms  of  theh:  respective  right  of 
way  contracts.  Said  attorney  obtained  deeds 
conveying  said  right  of  way  to  appellee;  and 
appellee  entered  Into  possession  of  the  same, 
and  constructed  thereon  its  railroad,  and  is 
now  using  the  premises  as  a  part  of  its  rail- 
road route  from  Chicago  to  East  Dubuque. 
On  December  27,  1886,  appellee,  the  Minne- 
sota &  Northwestern  Railroad  Company,  ex- 
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«cuted  a  trust  deed  to  the  Metropolitan 
Trust  Company,  of  the  city  of  New  York, 
«nd  Robert  H.  Benson,  of  Ix>ndon,  Ensland, 
AS  trustees,  to  secure  an  issue  of  $8,000,000 
In  bonds.  Said  trust  deed  was  duly  record- 
■ed,  and  It  purported  to  convey  to  the  trustees 
all  and  singular  the  railroad  of  the  Minne- 
sota &  Northwestern  Railroad  Company,  ex- 
tending from  Chicago  to  Dubuque,  construct- 
■ed  and  to  be  constructed,  wltn  all  the  ap- 
purtenances thereto,  and  all  property  used 
In  connection  therewith,  together  with  all 
Its  easements,  franchises,  privileges,  and 
Immunities,  and  all  of  its  right  of  way. 

The  litigation  now  before  us  grows  out  of 
A  bill  In  equity  exhibited  In  the  circuit  court 
•of  Cook  county  by  the  appellant,  the  Amerl- 
-can  Loan  &  Trust  Company,  as  trustee  un- 
<ler  the  trust  deed  of  April  10,  1884,  at  the 
request  of  the  holders  of  the  160  bonds  se- 
-cured  thereby,  against  the  appellee,  the 
Minnesota  &  Northwestern  Railroad  Com- 
pany, the  Chicago,  Freeport  &  St.  Paul  Rail- 
road Company,  the  Chicago,  Freeport  & 
Northwestern  Railroad  Company,  and  the 
Metropolitan  Trust  Company  of  New  York, 
-and  Robert  H.  Benson,  trustees  under  the 
-trust  deed  of  December  27,  1886. 

The  above-stated  facts  are  substantially 
those  that  appear  in  the  voluminous  bill  of 
•complaint  found  In  the  record;  and  the  bill 
•cbaif^  that  the  Minnesota  Line,  In  procur- 
ing the  deeds  for  said  right  of  way  in  the 
manner  stated,  fraudulently  circumvented 
the  Freeport  Line  as  to  its  rights  under  the 
■contracts  of  right  of  way  which  It  bad  pre- 
viously obtained  by  its  attorney,  and  who 
Itad  recorded  the  same  prior  to  the  execu- 
tion of  said  deeds,  and  that,  the  Freeport 
Line  having  ofTered  to  pay  the  Minnesota 
Line  what  it  had  paid  out  for  the  deeds,  the 
title  to  said  right  of -way  lands  should  be 
■declared  to  be  held  by  the  Minnesota  Line, 
In  trust  for  the  Freeport  Line.  The  bill  also 
■charges  that  although  the  Chicago,  Free- 
port  &  St.  Paul  Railroad  Company,  the  con- 
solidated company,  executed  the  trust  deed 
to  appellant,  and  issued  the  160  bonds,  yet 
It  was  the  act  and  deed  of  the  Illinois  cor- 
poration, the  Chicago,  Freeport  &  North- 
western Railroad  Company.  The  bill  prays 
that  appellant  be  subrogated  to  all  the 
rights  of  the  Freeport  Line  in  reference  to 
the  right  of  way  contracts;  and  that  the 
■deed  of  trust  executed  to  appellant  under 
date  of  April  10,  1884,  be  declared  a  first 
and  prior  lien  upon  the  lands  described  in 
the  right  of  way  contracts;  and  that  an  ac- 
count be  taken  of  the  amount  due  upon 
the  160  bonds;  and  that  either  the  Chicago, 
Freeport  &  Northwestern  Railroad  (the  Illi- 
nois company)  or  the  Chicago,  Freeport  & 
St  Paul  Railroad  (the  consolidated  com- 
pany) be  decreed  to  pay  to  appellant,  upon 
A  day  certain,  the  amount  so  found  to  be 
-due,  and.  in  default  thereof,  said  railroad 
•companies,  and  all  persons  claiming  under 
them,    be   forever   excluded   and   debarred 


from  all  equity  of  redemption  with  refer- 
ence to  the  lands  described  in  said  right  of 
way  contracts;  and  that  an  account  also  be 
taken  of  the  amount  the  Minnesota  Line 
paid  for  the  deeds  of  the  land  described  in 
those  right  of  way  contracts,  and,  If  the 
Minnesota  Line  elects  to  retain  possession 
and  use  of  the  same  as  its  railroad  roadbed, 
it  he  required  to  pay  to  appellant  a  sum  of 
money  not  exceeding  the  amount  of  the  160 
bonds,  interest,  costs,  charges,  and  allow- 
ances of  thii^  suit;  and  that,  upon  receipt  of 
the  payment  of  this  amount,  appellant  con- 
vey to  the  Minnesota  Line  all  right,  title, 
and  Interest  in  the  usurped  right  of  way 
lands,  as  the  court  may  direct.  And  the 
bill  also  contains  a  prayer  for  general  relief. 
The  circuit  court  sustained  a  demurrer  to 
the  bill,  and  dismissed  It  out  of  court, 
whereupon  this  appeal  was  taken. 

A  motion  was  made  In  this  court  by  ap- 
pellee to  dismiss  the  appeal  for  want  of  Ju- 
risdiction, and  that  motion  was  reserved  to 
the  hearing.  The  ground  of  the  motion  is 
that  a  freehold  is  not  involved,  because  the 
object  of  the  bill  is  simply  to  enforce  and 
foreclose  a  Hen  on  real  estate.  The  fourth 
and  fifth  assignments  of  error  found  In  the 
record  are  as  follows:  "(4)  The  court  erred 
In  holding  that  the  Chicago,  Freeport  &  St. 
Paul  Railroad  Company  is  an  invalid  cor- 
poration, and  without  power  to  execute  the 
trust  deed  and  right  of  way  contracts  In 
controversy.  (5)  The  court  erred  In  holding 
that  the  Chicago,  Freeport  &  St.  Paul  Rail- 
road Company  was  not  a  de  facto,  if  not  a 
de  Jure,  corporation,  and  that  It  did  not 
have  the  power  to  execute  the  trust  deed 
and  right  of  way  contracts  in  controversy. 
It  thus  appears  that  the  primary  question 
Involved  In  the  litigation  is  that  of  the  ex- 
istence or  nonexistence  of  a  franchise;  and, 
this  being  so,  it  Is  Immaterial  whether  a 
freehold  is  Involved  or  not.  This  court  has 
Jurisdiction  of  the  cause  upon  a  direct  ap- 
peal from  the  circuit  The  motion  to  dis- 
miss cannot  prevail,  and  is  denied. 

By  an  act  approved  and  In  force  Febru- 
ary 28,  1854,  railroad  companies  organized 
In  this  state  were  authorized  to  consolidate 
with  railroad  corporations  of  other  states. 
Laws  1^4,  p.  9.  But  bj  specification  237 
of  section  1  of  "An  act  to  repeal  certain 
acts  therein  named,"  approved  March  31, 
1874,  and  In  force  July  1,  3874  (Rev.  St 
1874,  pp.  1012,  1021),  said  act  of  February 
28,  1854,  was  In  express  terms  repealed. 
The  attempted  consolidation  of  the  Chica- 
go, Freeport  &  Northwestern  Railroad  Com- 
pany, of  Illinois,  with  the  consolidated  Chi- 
cago, Freeport  &  St  Paul  Railroad  Com- 
pany, of  Wisconsin  and  Minnesota,  was  in 
1882.  Appellant  does  not  claim  that  there 
was  at  that  time  any  statute  of  this  state 
that  authorized  or  permitted  such  consoli- 
dation, but  contents  Itself  by  calling  .our 
attention  to  piaragrapbs  50,  57,  and  65  of 
chapter  82,  and  paragraphs  23,  27,  43,  and 
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44  of  chapter  114,  Starr  &  O.  Ann.  St,  as 
being  the  statutes  of  the  state  then  in  force, 
and  pertaining  to  the  subject,  and  submits 
that  there  was  a  color  of  authority  for  con- 
solidation. Said  paragraphs  50  and  57  mani- 
festly have  reference  only  to  companies  in- 
corporated under  the  laws  of  this  state; 
and  paragraph  65  does  not  purport  to  au- 
thorize any  consolidation  of  corporations, 
but  merely  makes  provision  for  the  debts 
and  liabilities  in  cases  where  consolidation 
is  permitted.  Said  paragraph  23  (section 
22)  of  the  railroad  incorporation  act  of 
March  1, 1872,  is  simply  a  substantial  re-en- 
actment of  section  11  of  article  11  of  the 
constitution  of  1870,  and  is  a  mere  limita- 
tion upon  and  not  a  grant  of  power;  and 
said  paragraphs  43  and  44  are  paragraphs 
34  and  35  of  chapter  114  of  the  Revised 
Statutes  of  1874.  One  of  them  empowers 
railroad  companies  to  enter  into  operative 
contracts;  and  the  other  gives  them  the 
right  of  connecting  with  each  other  and 
with  railroads  of  other  states,  upon  such 
terms  as  may  be  mutually  agreei  on. 

Attention  may  in  this  connection  be  called 
to  the  last  paragraph  of  "An  act  to  facili- 
tate the  carriage  and  transfer  of  passen- 
gers and  property  by  railroad  companies," 
approved  Kay  24,  1877,  and  in  force  July  1, 
1877  (Laws  1877,  p.  167;  2  Starr  &  C.  Ann. 
St  p.  1922).  It  Is  there  provided  "that  noth- 
ing in  this  act  shall  be  held  or  construed  to 
authorize  any  railroad  or  railway  company 
doing  business  under  any  charter  granted 
by  this  state,  to  consolidate  with  any  rail- 
road or  railway  company  out  of  this  state, 
so  as  to  form  one  continuous  line  of  rail- 
road." This  legislation,  taken  in  connection 
with  the  specific  repeal  of  the  act  of  1854, 
seems  to  indicate  a  legislative  public  policy 
adverse  to  the  consolidation  of  railroad 
companies  organized  under  the  laws  of  this 
state  with  railroad  companies  formed  in 
other  states.  And  the  same  general  policy 
seems  to  be  denoted  by  the  proviso  to  the 
act  approved  March  30,  1875,  and  in  force 
July  1,  1875  (Laws  1875,  p.  96;  2  Starr  &  C. 
Ann.  St.  p.  1917).  The  proviso  is  that  noth- 
ing in  that  act  shall  be  so  construed  as  to 
authorize  any  corporation  acting  by  or  or- 
ganized under  the  laws  of  any  other  state  to 
purchase  or  otherwise  become  the  owner  of 
any  railroad  in  this  state. 

The  rule  of  construction  applicable  to  the 
several  statutory  provisions  that  have  been 
mentioned  is  that  every  power  that  is  not  clear- 
ly granted  is  withheld,  and  that  any  ambiguity 
In  the  terms  of  the  grants  must  operate  against 
the  corporations,  and  in  favor  of  the  public. 
Black  v.  Canal  Co.,  24  N.  J.  Eq.  455.  So  the 
conclusion  must  be  that  In  1S82  railroad  cor- 
porations organized  under  the  laws  of  Illinois 
had  no  authority  whatever,  unless  granted  in 
their  respective  special  charters,  to  consoUdate 
with  railroad  companies  of  other  states.  In- 
deed, the  statutes  of  the  state  then  in  force 
seem  plainly  to  show  a  then-prevailing  legis- 


lative and  public  policy  opposed  to  such  con- 
solidations. And  It  is  hardly  necessary  to  sug- 
gest that  the  act  of  June  14, 1883  (Laws  1883, 
p.  124;  2  Starr  &  C.  Ann.  St  p.  1916),  and  the 
act  of  June  30,  1886  (Laws  1885,  p.  29;  3 
Starr  &  C.  Ann.  St  p.  1031),  are  not  retro- 
spective, and  do  not  affect  the  questions  at  is- 
sue In  this  litigation. 

The  principal  contention  of  appellant  is  that 
any  attempt  at  consolidation  by  a  corporation 
of  Illinois,  when  not  questioned  by  the  state 
itself,  is  good  as  against  third  persons,  and  es- 
pecially wnxigdoers.  This  claim  Is  too  broad, 
and  the  authorities  cited  in  that  behalf  do  not 
sustain  it  Corporations  cannot  be  consolidat- 
ed without  express  sanction  of  the  state;  but 
this  sanction  may  be  either  by  authority  given 
in  a  general  law,  by  the  special  charters  of 
the  consolidating  companies  by  a  statute  pass- 
ed before  consolidation,  or  by  a  subsequent 
legisIatlTe  ratification  of  an  unauthorized  con- 
solidatlon.  4  Am.  &  Eng.  Enc.  Law,  pp.  2721, 
272k,  and  notes;  Pearce  v.  Railroad  Co.,  21 
How.  441;  Clearwater  v.  Meredith,  1  Wall.  25; 
New  York  &  S.  Canal  Co.  v.  Fulton  Bank,  7 
Wend.  412.  And,  if  the  power  to  consoUdate  - 
with  other  railroads  is  withheld,  it  is  regard- 
ed as  a  prohibition  against  the  exercise  of 
such  a  power.  3  Wood,  R.  R.  <  486.  The 
rule  of  the  law,  Instead  of  bdng  as  broad  as  IS 
claimed  by  ai^)ellant  may  be  stated  thust 
Where  there  is  a  de  facto  corporation,  its  cor- 
porate existence,  except  in  a  few  exceptional 
cases,  cannot  be  questioned  collaterally,  and 
can  only  be  inquired  into  by  the  state,  and  in 
a  direct  proceeding.  Hudson  t.  Corporation^ 
113  lU.  618.  But  In  order  that  there  should 
be  a  de  facto  corporation,  two  things  are  es- 
sential: First,  there  must  be  a  law  under 
which  the  corporation  might  lawfully  be  cre- 
ated; and,  second,  user.  Where  the  law  au- 
thorizes a  corporation,  and  there  is  an  attempt 
in  good  faith  to  organize,  and  corporate  func- 
tions are  thereupon  exercised,  there  is  corpora- 
tion de  facto,  the  legal  existence  of  which  can- 
not ordinarily  be  questioned  collaterally.  This 
Is  not  only  the  doctrine  of  Hudson  v.  Corpora- 
tion, supra,  but  of  numerous  other  decisions  in 
this  court  And  in  said  Hudson  CSase'  this 
court  quoted  with  approval  the  language  of  the 
supreme  court  of  Indiana  in  WllliamscHi  v.  As- 
sociation, 89  Ind.  389,  as  follows:  "The  mis 
stated  does  not  go  to  the  extent  of  precluding 
strangers  from  showing  that  there  was  no  law 
authorizing  a  corporation."  In  Heaston  v. 
Ralkoad  Co.,  16  Ind.  276,  it  Is  held  that  there 
must  be  a  corporation  de  facto  under  an  au- 
thority sanctioning  such  a  corporation  de  Jure. 
In  Baton  v.  Walker,  76  Mich.  570,  43  N.  W. 
638,  it  is  said:  "But  the  two  things  necessary 
to  show  a  corporation  even  de  facto  do  not  ex- 
ist There  is  no  law  under  which  the  power 
they  assume  might  lawfully  be  created;  and 
the  more  fact  that  they  asstuned  to  act  as  such, 
even  in  the  full  belief  that  they  were  legally 
incorporated,  would  not  constitute  them  a  cor- 
poration de  facto."  See^  also,  Swartwort  v. 
RaUroad   Co.,   24  Mich.   389,   and  Schuetzen 
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Bund  t.  A^tatlons  Terein,  44  Mich.  313.  6 
N.  W.  676.  In  Jlveuflon  v.  Ellingson,  67  Wis. 
634,  81  N.  W.  342,  it  Is  held  that  a  body  which 
cannot  become  a  corporation  de  Jure  cannot 
become  a  corporation  de  facta  In  City  of  St 
Louis  y.  Shields,  62  Mo.  247,  it  is  held  that,  if 
a  corporation  be  acting  imder  legislative  sanc- 
tion and  color  of  law,  its  corporate  character 
cannot  be  questioned  collaterally.  In  Pape  t. 
Bank,  20  Kan.  440,  in  discussing  the  matter 
of  a  de  facto  corporation,  it  is  said  by  Brewer, 
J.,  that  the  charter  of  a  corporation  with  acts 
of  user  is  sufficient  as  against  collateral  in- 
quiry; that  the  same  principle  obtains  in  re- 
spect to  incorporations  organized  under  a  gen- 
eral law;  but  that  there  must,  in  such  cases, 
be  a  law  under  which  the  incorporation  can  be 
had.  And  see,  also,  Cooley,  Const.  Llm.  (6th 
Ed.)  p.  310.  The  authorities  relied  on  by  ap- 
pellanf  do  not  support  its  proposition  that  an 
attempt  at  consolidation  by  a  corporation  is 
good  as  against  third  persons.  In  Leavenworth 
County  Com'rs  v.  Chicago,  R.  I.  &  P.  Ky.  Ca, 
134  U.  S.  6SS,  10  Sup.  Ct.  708,  the  consoUda- 
tion  was  under  a  statute  of  the  state  of  Mis- 
souri, which  provides:  "A  certified  copy  of 
such  articles  of  agreement,"  etc.,  "shall  be  filed 
with  the  secretary  of  state,  when  the  consoli- 
dation shall  be  considered  duly  consummated, 
and  a  certified  copy  from  the  office  of  the  sec- 
retary of  state  shall  be  deemed  conclusive  evi- 
dence thereof."  In  the  case  at  bar  there  was 
no  statute  under  which  the  consolidation  could 
have  been  made;  and  the  act  of  the  secretary 
of  state  in  filing  and  recording  the  agreement 
for  consolidation  was  wholly  without  warrant 
or  authority  of  law,  and  consequently  had  no 
effect  to  either  legalize  the  supposed  consolidat- 
ed company,  or  give  it  the  status  of  a  de  facto 
corporation.  In  Mitchell  v.  Deeds,  40  m.  416, 
the  laws  of  both  Illinois  and  Wisconsin  aa- 
thorized  consolidation.  In  President,  etc.,  t. 
Thompson,  20  III.  197,  it  Is  held  that,  to  prove 
the  existence  of  a  corporation,  it  is  sufficient  to 
produce  the  charter,  and  prove  acts  done  imder 
It  And  all  the  other  cases  cited,  so  far  as 
they  are  within  oar  reach,  are  either  of  like 
character,  or  else,  in  their  facts,  are  cases  of 
corporations  by  way  of  estoppel,  as  against 
those  challenging  corporate  existence.  Our 
attention  Is  called  to  no  case  in  which  It  Is 
held  that,  in  the  absence  of  any  general  law 
or  special  charter  or  other  statute  authorizing 
Incorporation  or  consolidation,  as  the  case  may 
be,  and  also  in  the  absence  of  subsequent  legis- 
lative ratification,  the  juristic  personality  of  a 
corporation  or  consolidated  corporation  is  con>- 
.  plete  and  conclusive  against  all  the  world  ez- 
oq?t  the  sovereign  power.  For  the  reasons  we 
bave  stated,  the  supposed  consolidated  corpo- 
ration of  the  states  of  Wisconsin,  Minnesota, 
and  Illinois,  called  the  Chicago,  Freeport  &  St 
Paul  Railroad  Company,  is  not,  and  never 
was,  a  corporation  either  de  Jure  «*  de  facto. 
The  right  of  way  contracts  and  the  trust  deed 
made  to  appellant  were  and  are  invalid,  and 
this  because  there  was  no  corporation  in  exist- 
ence with  capacity  to  either  obtain  a  right  of 


way.  or  contract  or  act  or  be  bound.  Pearce  v. 
Railroad  Co.,  21  How.  441. 

The  contracts  for  right  of  way  cannot  be 
regarded  as  contracts  made  by  the  landowners 
with  the  Chicago,  Freeport  &  Northwestern 
Railroad  Company,  of  Illinois.  They  do  not 
purport  to  be  the  contracts  of  said  company, 
and  there  are  no  facts  stated  that  show  that 
they  are  its  contracts.  The  supposed  consol- 
idated corporation,  being  without  capacity  to 
make  a  contract,  could  neither  bind  itself  nor 
the  Illinois  corporation.  The  resoltitions  of  the 
Chicago,  Freeport  &  Northwestern  Railroad 
Company,  of  Illinois,  that  are  set  out  at  large 
In  the  bill  of  complaint  Bvail  nothing.  The 
proposed  authority  to  execute  a  trust  deed  and 
bonds  was  an  authority  that  was  to  be  exer- 
cised either  by  the  Illinois  corporation  its^, 
or  by  a  consolidated  corporation  of  Illinois, 
Wisconsin,  and  Minnesota;  and  the  lUincris 
company  executed  no  such  deed  or  bonds,  and 
no  such  consolidated  corporation  ever  had  ei- 
ther a  de  Jure  or  de  facto  existence.  Besides 
this,  the  Illinois  company  had  no  power  or 
authority  to  issue  bonds,  or  authorize  any  oth- 
er person  or  corporation  to  issue  bonds,  for  the 
purpose  of  constructing  raihroads  in  the  states 
of  Wisconsin  and  Minnesota.  The  capital  and 
property  of  the  Chicago,  Freeport  &  North- 
western Railroad,  of  Illinois;  could  not  law- 
fully be  subjected  to  the  payment  of  the  lia- 
bilities of  the  Chicago,  Freeport  &  St  Paul 
Railroad  Company,  that  was  lawfully  organ- 
ized under  the  laws  of  Wisconsin  and  Minne- 
sota, for  the  construction  of  certain  railroads 
In  said  states.  The  demurrer  to  the  bill  of 
complaint  admits  only  the  facts  that  are  well 
pleaded,  and  not  the  conclusions  of  law  that 
are  stated  by  the  pleader. 

The  view  we  have  taken  of  the  case  renders 
it  unnecessary  to  consider  or  decide  various 
other  matters  that  are  discussed  by  counsel. 
We  think  there  was  no  errcn-  in  sustaining  the 
demurrer  and  dismissing  the  bill.  The  decree 
of  the  circuit  court  is  affirmed.   Affirmed. 


(157  III.  606) 

ANGLO-AMERICAN    PROVISION   CO.    v. 

PRBNTISS.I 

(Supreme  Court  of  Illinois.    Oct  11,  1895.) 

Saus— Construction  of  Contr*ot— Isstbuctioks. 

1.  Where  an  executory  contract  of  sale  is 
evidence  by  two  contemporaneous  writings,  one 
signed  by  each  of  the  parties, — that  by  the  seller 
declaring  the  "terms  of  sale  cash,"  and  that  bv 
the  purchaser  reciting,  "I  shall  pay  bills  daily," 
—the  two  should  be  construed  together  to  mean 
that  bills  are  to  be  presented  and  payment  made 
each,  day  for  the  goods  delivered  during  that 
day.    57  111.  App.  607,  affirmed. 

2.  Under  such  contract  the  purchaser  is  not 
in  default  until  the  day  in  which  a  bill  is  pre- 
sented to  him  has  entirely  expired.  67  111.  App. 
607,  affirmed. 

3.  An  instruction  that  said  writings  "are  to 
be  considered  and  construed  together,  as  parts 
of  one  and  the  same  contract,"  is  not  objection- 

1  Reported  by  Louia  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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able  as  leaving  to  the  jury  the  construction  of 
the  contract. 

4.  Where  a  seller  wrongfully  cancels  a  con- 
tract of  sale  after  it  has  been  partly  fulfilled, 
and  after  the  market  price  of  the  goods  sold 
has  increased  over  the  contract  price,  the  pur- 
chaser need  not  pay  for  the  goods  already  de- 
livered until  the  time  for  completing  the  con- 
tract has  expired,  and  the  amount  of  his  dam- 
ages, if  any,  been  determined. 

Appeal  from  appellate  court,  First  district. 

Assumpsit  by  Lewis  M.  Prentiss  against 
the  Anglo-American  Provision  Company. 
Plaintiff  obtained  judgment,  which  was  af- 
firmed by  the  appellate  court  57  111.  App. 
507.    Defendant  appeals.    Affirmed. 

Herrick,  Allen  &  Boyesen,  for  appellant. 
Dupee,  Judah  &  WiUard,  for  appellee. 

BAILET,  J.  This  was  a  salt  In  assumpsit 
brought  by  Lewis  M.  Prentiss  against  the 
Anglo-American  Provision  Company  to  re- 
cover damages  for  the  nonperformance  by 
the  defendant  of  a  contract  evidenced  by  the 
two  following  instruments: 

"Chicago,  March  17,  1880.  Mr.  L.  M.  Pren- 
tiss, Chicago:  We  hereby  agree  and  bind 
ourselves  to  sell  to  yon  two  hundred  and  fifty 
thousand  pounds  (250,000  lbs.)  leaf  lard  at 
eight  cents  (8c.)  per  pound.  Delivery  of 
same  to  commence  March  18th,  and  to  be 
consummated  April  15th,  1886,  and  to  be 
made  as  follows:  L  e.  ten  thousand  pounds 
dally,  when  the  hogs  cut  by  us  enable  us  to 
deliver  that  quantity.  But  If  on  any  day,  or 
number  of  days,  during  the  period  mentioned, 
our  product  falls  short  of  10,000  pounds, 
then  we  shall  have  the  privilege  ct  delivering 
enough  on  days  when  our  product  shall  be 
in  excess  to  make  the  average  of  our  daily 
deliveries  ten  thousand  pounds.  Terms  of 
sale,  cash.  Yours,  truly,  Anglo-American 
Prov.  Co.,  Robert  D.  Fowler." 

"Chicago,  March  17,  1880.  Mr.  L.  M.  Pren- 
tiss, Chicago:  We  hereby  agree  and  bind 
ourselves  to  sell  to  you  two  hundred  and 
fifty  thousand  pounds  (250,000  lbs.)  leaf  hird 
at  eight  cents  (8c.)  per  pound.  Delivery  of 
same  to  commence  March  18th,  and  to  t>e 
consummated  April  15th,  1888,  and  to  be 
made  as  follows:  i.  e.  ten  thousand  pounds 
daily  when  the  hogs  cut  by  us  enable  us  to 
deliver  that  quantity.  But  If  on  any  day, 
or  numtier  of  days,  during  the  period  men- 
tioned, our  pi-oduct  fall  short  of  10,000  lbs., 
then  we  shall  have  the  privilege  of  delivering 
enough  on  days  when  our  product  shall  be  in 
excess  to  make  the  average  of  our  daily  de- 
liveries ten  thousand  pounds. 

"I  win  pay  bUls  dally.    Lewis  M.  Prentiss." 

These  two  instruments  seem  to  have  been 
drawn  up  in  the  presence  of  both  parties  by 
O'Connor,  the  defendant's  bookkeeper,  and 
were  signed  at  the  same  time  and  place;  the 
one  signed  by  the  defendant  being  delivered 
to  the  plaintiff,  and  the  one  signed  by  the 
plaintiff  being  delivered  to  the  defendant 
The  parties  at  the  time  were  sitting  at  the 
desk  of  McGregor,  the  defendant's  salesman, 


and  the  evidence  tends  to  show  that  as  the 
papers  were  signed  and  delivered  the  plain- 
tiff said  to  McGregor:  "Now,  you  enter  for 
the  three  days  of  this  week,  Thursday,  Fri- 
day, and  Saturday,  10,000  pounds  daily  to  C. 
H.  Robinson  &  Co.,  and  make  your  invoices 
to  them,  and  collect  the  money  from  them. 
In  due  time  I  will  give  you  particulars  where 
the  next  week's  deliveries  will  go,  and  so  on, 
until  the  lard  Is  provided  for."  To  this  Mc- 
Gregor responded,  "All  right,"  and  so  en- 
tered it.  Deliveries  of  lard  were  accordingly 
made  under  the  contract  by  the  defendant, 
for  the  first  three  days,  to  C.  H.  Robinson  & 
Co.,  and  bills  therefor  were  rendered  directly 
to  and  collections  made  from  them.  In  like 
manner  for  the  remaining  days  of  the  month 
of  March,  and  up  to  and  including  the  Ist 
day  of  April,  deliveries  of  lard  were  made  by 
the  defendant  under  the  contract  to  other 
customers  of  the  plaintiff,  a^d  according  to 
his  directions;  and  in  each  case,  up  to  and 
Including  March  30th,  bills  were  presented 
to  and  collections  made  by  the  defendant 
from  the  several  parties  to  whom  the  deliv- 
eries were  made.  In  no  case  do  the  collec- 
tions seem  to  have  been  made  on  the  days 
on  which  lard  was  delivered,  but  usually 
from  one  to  four  days  thereafter,  but  up  to 
April  1st  no  bill  for  lard  delivered  was  ren- 
dered to  the  plaintiff,  nor  were  any  applica- 
tions made  to  him  for  payment;  and  there  is 
no  evidence  tending  to  show  that  up  to  that 
time  the  defendant  expressed  any  dissatis- 
faction with  the  mode  of  collections  thus 
adopted,  or  the  promptness  with  which  pay- 
ments were  made.  At  about  11  o'clock  in 
the  morning  of  April  1st  the  plaintiff  receiv- 
ed from  the  defendant,  by  messenger,  in- 
voices for  deliveries  for  the  preceding  day 
amounting  to  $800,  and  was  asked  for  pay- 
ment. No  Information  seems  to  have  been 
given  him  at  that  time  why  the  defendant 
had  failed  to  collect  from  the  deliveries,  nor 
whether  bills  had  been  presented  to  them, 
nor  does  he  seem  to  have  been  advised  that 
the  defendant  desired  to  change  the  method 
of  making  collections  pursued  up  to  that 
time.  It  appears  that  on  April  1st  the  price 
of  lard  had  risen  in  the  market  about  two 
cents  a  pound,  and  that  such  price  contin- 
ued during  the  residue  of  the  period  covered 
by  the  contract.  The  evidence  tends  to  show 
that  the  plaintiff,  on  receiving  the  Invoices 
for  the  previous  day's  delivery,  with  the  re- 
quest for  payment,  immediately  communi- 
cated with  the  defendant's  boolvkeeper  by  tel- 
ephdne,  desiring  to  know  what  it  meant,  and 
received  a  reply  that  the  bookkeeper  would 
write  him  by  messenger.  The  plaintiff, 
howevw,  declined  to  wait,  but  said  he  would 
go  directly  to  the  defendant's  packing  bouse 
and  see  the  bookkeeper.  The  latter,  how- 
ever, replied  that  he  was  coming  down  town, 
and  would  meet  the  plaintiff  at  Clifton's  of- 
fice at  2:30  p.  m.,  and  the  plaintiff  accord- 
ingly went  there  and  met  the  bookkeeper. 
The  latter  then  told  the  plaintiff  that  his 
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customers  had  not  paid  promptly,  and  that 
he  would  bill  no  more  goods  to  them.  The 
plaintiff  replied  that  be  must  be  mistaken 
about  their  not  paying  promptly,  but  sold  he 
would  see  them;  asking  the  bookkeeper  to 
wait  until  the  plaintiff  could  see  Mr.  Fowler, 
the  defendant's  president  The  bookkeeper 
replied  that  Fowler  would  soon  be  down. 
The  evidence  also  tends  to  show  that  the 
plaintiff  told  the  bookkeeper  at  this  inter- 
view that  the  defendant  could  collect  direct- 
ly from  him,  if  it  preferred,  and  that  he 
would  collect  from  his  customers.  At  about 
5  o'clock  the  plaintiff  was  telephoned  to  call 
at  Clifton's  office,  which  he  did  at  once,  and 
found  the  booldieeper  there,  who  told  the 
plaintiff  that  Fowler  had  not  come  down,  but 
that  he  fiad  communicated  with  him.  The 
boolfkeeper  then  presented  to  the  plaintiff  a 
bill  for  deliveries  made  on  that  day,  April 
1st,  and  at  the  same  time  handed  him  a  writ- 
ten notice  of  rescission  and  cancellation  of 
the  contract  by  the  defendant,  such  notice 
being  as  follows: 

"Chicago,  April  1, 1886.  Dear  Sir:  We  here- 
by notify  you  that  owing  to  your  failure  to 
pay  cash  for  the  leaf  lard  delivered  you  by 
us  on  contract  of  March  17,  as  required  by 
terms  of  said  contract,  we  now  declare  said 
contract  canceled.  Yours,  truly,  Anglo-Amer- 
icaii  Provision  Company,  H.  O.  O'Connor." 

At  the  time  the  bills  for  the  preceding  day's 
delivery  were  presented  to  the  plaintiff  for 
IMiyment,  the  evidence  tends  to  show,  he  did 
not  have  with  him.  or  in  bank,  the  money 
necessary  to  pay  them;  and  he  seems  to  have 
admitted  bis  inability  tp  pay  them  at  that 
time,  although  he  testifies  that  he  could  easily 
have  obtained  sufficient  money  for  that  pur- 
pose. Up  to  the  date  of  defendant's  attempt- 
ed rescission  of  the  contract,  about  130,000 
pounds  of  lard  bad  been  delivered  undei'  it. 
From  that  time  the  defendant  refused  to  make 
further  deliveries,  and  the  plaintiff  thereupon 
brought  this  suit  to  recover  damages  for  non- 
performance of  the  residue  of  the  contract. 
The  trial  was  by  a  Jury,  and  they  rendered 
their  verdict  finding  the  issues  for  the  plain- 
tiff, and  assessing  his  damages  at  $4,300;  and 
the  court,  after  denying  the  defendant's  mo- 
tion for  a  new  trial,  rendered  Judgment  In 
favor  of  the  plaintiff  for  the  amount  of  the 
verdict,  and  interest  thereon  up  to  the  date 
of  the  judgment,  being  in  all  $4,322,  and  also 
(or  costs.  That  Judgment  has  been  afllrmed 
by  the  appellate  court  on  appeal,  and  this  ap- 
peal is  from  the  Judgment  of  affirmance. 

The  principal  controversy  at  the  trial  wasl 
upon  the  question  whether,  under  the  facts 
disclosed  by  the  evidence,  the  defendant,  at 
the  time  of  the  delivery  to  the  plaintiff  of  the 
notice  of  rescission,  had  the  legal  right  to 
rescind  the  contract,  and  to  refuse  a  further 
performance  of  It;  and,  as  germane  to  that 
question,  it  becomes  essential  to  examine  the 
terms  and  provisions  of  the  contract  Itself.  In 
form.  It  consists  of  two  letters,— one  from  the 
defendant  to  the  plaintiff,  and  the  other  a 


reply  by  the  plaintiff.  Counsel  for  the  de- 
fendant insists  that  the  first  of  these  letters 
is  In  the  nature  of  a  proposition  by  the  defend- 
ant to  sell  to  the  plaintiff  250,000  pounds  of 
leaf  lard,  and  that  the  second  is  In  the  nature 
of  an  acceptance  of  the  offer  thus  made;  and 
there  being  In  one  respect,  as  is  claimed,  a 
material  variance  between  the  proposition  and  . 
the  acceptance.  It  Is  argued  tliat  no  contract 
was  actually  consummated  between  the  par- 
ties, and  that  there  was  therefore  no  con- 
tractual obligation  binding  the  defendant  to 
make  any  further  deliveries  of  lard  to  the 
plaintiff.  The  supposed  variance  between  the 
instruments  consists  in  this:  that  the  first 
letter  makes  tlie  "terms  of  sale  cash,"  while 
by  the  second  plaintiff  writes,  "I  shall 
pay  bills  daily."  It  is  undoubtedly  the  rule; 
that,  where  one  party  makes  a  proposition  tp 
another,  an  assent,  to  be  valid  so  as  to  con- 
clude an  agreement  or  contiact  between  the 
parties,  must  in  every  respect  meet  and  corre- 
spond with  the  offer,— neither  failing  short  of, 
nor  going  beyond,  the  terms  proposed,  but  ex- 
actly meeting  them  at  all  points,  and  closing 
with  them  Just  as  they  stand.  It  may  be  that 
an  agreement  of  sale  making  the  terms  cash, 
and  one  where  the  purchaser  agrees  to  pay 
bills  dally,  are  materially  different  in  their 
legal  effect;  but,  admitting  that  to  be  so, 
we -are  inclined  to  the  opinion  that  the  con- 
clusion sought  to  be  reached  by  the  defend- 
ant, viz.  that  no  contract  was  consummated, 
by  no  means  ftdlows.  Treating  the  defend- 
ant's letter  as  a  mere  proposition  or  offer, 
and  the  plaintiff's  reply  as  an  acceptance  with 
a  modification  of  terms,  the  case  would  seem 
to  fall  within  the  rule  that  an  acceptance  of 
a  proposition  with  modifications  constituled 
In  law  a  rejection  of  it,  and  the  substitution 
In  its  place  of  a  new  proposition,  which,  to 
constitute  a  contract,  must  itself  be  accepted 
by  the  other  party.  Fox  v.  Turner,  1  111.  App. 
153;  Brinker  v.  Schcunemann,  43  111.  App. 
K50;  Smith  v.  Wetherell,  4  lU.  App.  655.  The 
acceptance,  however,  need  not  be  In  writing, 
but  it  may  be  made  orally,  or  be  Inferred  from 
the  conduct  of  the  other  party.  It  would  thus 
seem  jto  follow  that  In  this  case  the  plaintiff's 
letter  constituted  a  rejection  of  the  proposi- 
tion as  made  by  the  defendant,  and  the  sub- 
stitution of  an  offer  of  his  own;  and,  while 
there  is  no  indication  of  any  express  accept- 
ance of  such  counter  proiwsitlon,  such  accept- 
ance may  be  inferred  from  the  fact  that  the 
defendant  immediately  commenced  to  deliver 
lard  under  It,  and  continued  to  imrform  the 
contract  until  about  130,000  pounds  of  lard 
bad  been  delivered.  If,  then,  the  theory  is 
to  prevail  that  these  two  letters  are  to  be  re- 
garded merely  as  steps  in  the  negotiation  of 
a  contract,  it  must  be  held  that  the  contract 
actually  consummated  by  the  parties  is  the 
one  evidenced  by  the  plaintiff's  letter,  and 
a  presumed  acceptance  of  the  terms  thereby 
proposed  by  the  defendant,  and  that  by  the 
contract  thus  concluded  it  was  agreed  that 
bills  for  lard  delivered  should  be  paid  daily. 
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Bat  In  oar  opinion  these  letters  cannot  be  re- 
garded as  mere  steps  In  the  negotiation  of  the 
contiuct,  but  a.8  embodying  and  evidencing  the 
contract  itself,  and,  althongh  in  the  form  of 
letters,  they  were  both  drawn  up  at  the  same 
time  and  by  the  same  hand,  and  were  signed 
simultaneously,  and  they  are  therefore  to  be 
considered  together,  as  parts  of  the  same  con- 
tract They  are  to  be  treated  precisely  as 
though  both  had  been  actually  embodied  in  the 
same  document,  and  In  construing  them  force 
is  to  be  given,  if  possible,  to  the  language  of 
both.  The  phrase,  "Terms  (A  sale,  cash," 
used  in  one,  is  to  be  construed  with  the  clause, 
"I  shall  pay  bills  daily,"  used  in  the  other, 
so  as  to  render  the  two  consistent  with  each 
other,  and  to  give  effect  to  both.  Such  con- 
struction, we  think,  presents  no  question  of 
serious  dlfBculty.  The  phrase,  "Terms  of  sale, 
cash,"  is  manifestly  elliptical,  and  requires 
expansion  to  fully  express  the  meaning  in- 
tended, and  the  phrase  is  one  which  is  sus- 
cq;)tible  of,  and  is  often  used  In,  quite  differ- 
ent senses.  In  the  language  of  the  commercial 
world,  sales,  where  it  is  Intended  that  the 
purchaser  is  to  have  a  short  credit,-'as,  for 
example,  10  days,  or  even  30  days,— are  often 
termed  "cash  sales,"  while  the  strict  legal 
signlflcation  of  a  "cash  sale"  is  undoubtedly 
one  where  delivery  and  payment  are  to  be 
concurrent  acts,  and  be  i)erf  ormed  at  the  same 
instant  of  tima  The  parties  were  all  mer- 
chants, and  not  lavryers,  and  both  letters  were 
drawn  up  by  one  of  their  employes,  who  was 
not  a  lawyer.  Doubtless,  if  the  clause  under 
consideration  had  been  used  without  any  other 
part  of  the  contract  giving  it  interpretation, 
the  strict  legal  construction  would  necessarily 
be  adopted,  but  the  parties,  In  stipulating  that 
the  terms  of  sale  shall  be  cash,  had  an  un- 
doubted right  to  explain  In  the  other  parts 
of  their  contract  the  sense  in  which  they  were 
disposed  to  use  this  phrase,  and  this  they  did 
by  stipulating  that  bills  for  goods  delivered 
should  be  payable  dally..  The  meaning  of  the 
two  phrases,  when  construed  together,  may 
be  expressed  thus:  Terms  of  sale,  cash;  that 
Is  to  say,  or  meaning  thereby,  that  bills  are 
to  be  presented  and  payment  made  each' day 
for  the  goods  delivered  during  the  day.  Thl'4 
construction  does  no  violence  to  either  phrase, 
but  gives  full  effect  to  both. 

It  would  seem  clear  that  before  plaintiff, 
onder  the  terms  of  this  contract,  could  be 
placed  in  default.  It  was  Incumbent  on  the 
defendant  to  render  to  bim  invoices  or  bills 
of  the  goods  delivered,  and  that  when  bills 
were  so  rendered  the  plaintiff  had  the  whole 
day  in  which  to  make  payment.  Up  to  April 
Ist  all  bills  had  been  rendered  to  the  plain- 
tiff's customers,  and  collections  had  been 
made  from  tbem.  At  11  o'clock  a.  m.  of 
April  1st,  a  bill  for  the  preceding  day's  de- 
liveries was  presented  to  the  plaintiff,  and 
payment  therefor  demanded.  He  clearly 
bad  all  of  that  day  in  which  to  comply  with 
such  demand,  and  as  the  law  knows  of  no 
fraction  of  a  day,  and  as  there  is  nothing  in 


the  contract  limiting  the  time  of  payment 
to  banking  hours  or  usual  business  hours, 
be  had  the  entire  24  hours  in  which  to  make 
payment  It  follows  that  at  6  o'clock  p.  m., 
when  the  notice  of  rescission  was  served 
on  bIm,  he  was  not  in  default,  as  the  time 
within  which  he  had  a  right  to  make  pay- 
ment had  not  yet  expired.  Nor  was  be  then 
in  default  for  failure  to  pay  for  the  goods 
delivered  April  1st,  as  the  bill  for  those 
goods  was  presented  to  him  for  the  first 
time  concurrently  with  the  service  of  the 
notice  of  rescission.  At  6  o'clock  p.  m., 
when  the  notice  was  given,  the  time  pro- 
vided by  the  contract  for  payment  of  bills 
for  goods  delivered  on  April  1st,  or  bills  for 
goods  delivered  on  the  preceding  day  and 
rendered  on  April  1st,  had  not  expired,  and 
the  defendant  had  therefore  at  that  time  no 
right  or  power  to  rescind  the  contract  The 
notice  of  rescission  was  nugatory,  and  had 
no  effect  upon  the  plaintiff's  rights.  The 
law  applicable  to  this  branch  of  the  case  is, 
in  our  opinion,  stated  with  substantial  ac- 
curacy in  the  second  instruction  given  to  the 
Jury  ,at  the  instance  of  the  plaintiff,  that 
instruction  being  as  follows:  "(2)  If  the  Ju- 
ry believe  from  the  evidence  that  at  the 
time  the  contract  in  evidence  was  made  be- 
tween the  parties  to  this  suit,  or  shortly 
afterwards,  an  arrangement  was  made  be- 
tween said  parties  whereby  the  defendant 
delivered  dally,  under  the  contract,  the  lard 
to  third  parties  named  by  the  plaintiff,  and 
presented  bills  to  such  parties  therefor,  and 
collected  the  same  from  tbem,  and  that  sucb 
practice  continued  until  April  1,  1886,  and 
that  prior  to  said  April  1st  no  bills  were  pre- 
sented to  the  plaintiff,  and  no  request  for 
payment  made  to  him,  and  that  he  bad  no 
notice  of  any  delay  on  the  part  of  such  third 
parties  in  paying  cash  dally  for  such  lard, 
or  of  any  Intention  on  the  part  of  defend- 
ant to  change  or  abandon  such  practice, 
then  they  are  instructed  that  the  defendant 
had  no  right  to  cancel  said  contract  for  any 
failure  to  obtain  cash  payments  daily  prior 
to  said  April  1st  If  they  also  believe  from 
the  evidence  that,  prior  to  said  April  1st, 
payments  had  been  made  to  defendant  for 
all  deliveries  prior  to  March  20th,  and  that 
the  bills  for  later  deliveries  were  on  April 
1st  for  the  first  time,  presented  to  plaintifC, 
and  payment  thereof  was  on  said  April  1st, 
for  the  first  time,  demanded  or  requested  of 
plaintiff,  then  they  are  instructed  that  the 
plaintiff  had  at  least  the  whole  of  April  1st 
in  which  to  pay  for  said  deliveries  and  those 
of  April  1st,  and,  if  they  believe  from  the 
evidence  that  the  defendant  undertook  to 
cancel  said  contract  some  time  in  the  aft- 
ernoon of  said  April  1st,  that  such  attempt- 
ed cancellation  did  not  terminate  the  con- 
tract or  discharge  the  defendant  from  the 
obligations  thereof."  Various  criticisms  are 
made  by  counsel  upon  this  instruction,  but 
most  of  them  arise  from  theories  of  the 
law  which  seem  to  us  to  be  erroneous,  and 
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which  aire.  In  the  main,  answered  by  what 
has  already  been  said. 

It  is  objected,  however,  that  this  Instmc- 
tion  Is  erroneous  because  it  submits,  as  a 
Itart  of  its  hypothesis,  that  an  arrange- 
ment was  made  between  the  parties  where- 
by the  defendant  delivered  the  lard  daily, 
under  the  contract,  to  the  parties  named  by 
the  plaintiff,  and  presented  bills  to  such 
jtarties,  and  continued  the  same  from  then, 
etc.  It  is  said,  in  the  first  place,  that  there 
was  no  evidence  supporting  this  hypothesis; 
the  theory  of  the  evidence  contended  for  by 
the  defendant's  counsel  being  that  the  de- 
fendant's salesman  merely  received  orders 
from  the  plalntift  as  to  the  parties  to  whom 
deliveries  should  be  made,  and  carried  out 
snch  orders  without  any  evidence  of  knowl- 
edge on  the  part  of  the  defendant  in  re- 
ajtect  thereto.  As  we  understand  the  evi- 
dence, and  as  has  already  been  stated,  the 
arrangement  as  to  the  delivery  of  the  lard 
to  the  plaintiff's  customers  was  made  at  the 
very  time  the  contract  was  signed,  and  In 
the  presence  of  the  representatives  of  the 
defendant  who  negotiated  and  executed  the 
contract,  and  that  such  arrangement  wa« 
carried  out  by  the  defendant  up  to  April 
iBt.  We  think  that  this  was  evidence  of  the 
arrangement  sufficient  to  Justify  the  hy- 
pothesis of  the  Instruction.  The  mere  fact 
that  such  mode  of  delivery  and  collection 
was  pursued  by  the  defendant  up  to  April 
1st  fs  of  Itself  evidence  of  either  antecedent 
authority  on  the  part  of  Its  salesman  to 
make  the  arrangement  supposed,  or  of  a 
subsequent  ratification  of  such  arrangement 
by  the  salesman  which  would  be  equivalent 
to  antecedent  authority.  The  fact  that  the 
salesman  testified  that  he  bad  no  author- 
ity to  deiurt  from  the  terms  of  the  contract, 
and  had  received  no  such  authority,  does  not 
seem  to  us  to  be  important.  The  arrange- 
ment as  to  the  delivery  of  the  lard  to  the 
plaintiff's  customers  was  not  a  departure 
from  the  terms  of  the  contract,  but  merely 
an  appropriate  means  adopted  for  execut- 
ing the  contract 

Complaint  is  made  of  the  first  instruction 
given  at  the  instance  of  the  plaintiff,  on  the 
ground  that  it  left  the  matter  of  the  con- 
struction of  the  contract  to  the  Jury,  but 
that  instruction  merely  held  that  the  writ- 
ings in  question  "are  to  be  considered  and 
construed  together,  as  parts  of  one  and  tbe 
same  contract"  We  do  not  think  the  instruc- 
tion obnoxious  to  the  criticisms  thus  made. 
It  did  no  more  than  tell  the  Jury  that  the 
two  Instruments  constituted  one  and  the 
same  contract,  and  beyond  that  the  ques- 
tion of  the  construction  of  the  contract  was 
not  touched  upon,  or  Involved  in  the  In- 
struction. 

Complaint  is  made  of  the  plaintiff's  third  in- 
struction, which  was  as  fbllows:  "(3)  If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant some  time  in  the  afternoon  of  April 
1,  ISSe,  notified  the  plaintiff  that  the  defend- 
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ant  declared  tbe  contract  in  question  canceled, 
and  would  make  no  further  deliveries  there- 
under, and  that  lard  was  then  and  there  worth 
mMe  than  nine  cents  a  pound,  then  the  Jury 
are  instrocted  that,  if  the  defendant  was  not 
Justified  in  making  such  cancellation  and  re- 
fusing to  make  further  deUveries  under  the 
contract,  then  the  plaintiff  was  under  no  ob- 
ligation, after  such  notice,  to  pay  for  the  lard 
already  delivered  under  the  contract  and  not 
then  paid  for,  before  the  time  for  all  the  de- 
liveries under  tbe  contract  had  exirired,  and 
the  amount  of  the  damages,  tf  any,  which  the 
plaintiff  had  suffered  by  reason  of  the  refusal 
of  the  defendant  to  moke  further  deliveries, 
could  be  determined."  This  instruction  is 
somewhat  inartificially  drawn,  but  we  are  dis- 
posed to  thhik  that  It  is  not  materially  er- 
roneous. It  Is  contended.  In  the  first  place, 
that  the  pivotal  question  in  the  case  is  by  It 
made  to  turn  upon  whether  lard  was  worth, 
more  or  less  than  nine  cents  a  pound,  while 
that  precise  value  bad  no  such  significance. 
We  think  the  question  as  far  as  the  price  of 
lard  was  concerned,  was  whether  at  the  time 
defendant  sought  to  rescind  the  contract,  and 
afterwards,  the  price  of  lard  was  in  excess 
of  the  contract  price,  which  was  eight  cents 
per  pound.  By  making  the  case  hinge  on 
whether  it  was  worth  more  than  nine  cents 
per  pound,  it  was  in  favor  of  the  defendant, 
and,  If  an  error,  would  seem  to  be  one  of  which 
it  cannot  complain.  It  Is  furthermore  con- 
tended that  the  Instruction  was' erroneous  in 
submitting  to  the  Jury  the  question  whether 
the  defendant  was  Justified  In  making  a  can- 
cellation of  the  contract,  and  In  refusing  to 
make  further  deliveries  thereunder,  these  be- 
ing questions  of  law.  If  this  Instruction  stood 
alone,  the  objection  to  it  would  be  a  serious 
one,  but  it  Is  to  be  noticed  that  in  the  next 
preceding  Instructicm  (the  second)  the  court 
Instructed  the  Jury  as  to  the  circumstances 
under  which  the  defendant  would  have  no 
right  to  cancel  the  contract;  and  having  done 
so  it  was  entirely  proper,  in  another  instruc- 
tion, to  submit  to  the  Jury  as  a  part  of  its 
hypothesis,  that  the  defendant  had  no  right 
to  make  such  cancellation.  Whether  the  de- 
fendant was  Justified  In  making  the  cancella- 
tion was  really  a  mixed  question  of  law  and 
fact,  and  the  Jury,  after  being  properly  In- 
structed as  to  the  law,  were  competent  to  find 
the  fact,  and  the  third  instruction  merely  re- 
quired them  to  pass  upon  the  mixed  question 
of  law  and  fact  in  the  light  of  the  preceding 
Instruction  as  to  the  law.  The  instructions  are 
to  be  considered  together,  and  taking  them 
together  the  Jury  were  fully  instructed  as  to 
the  law,  and  no  rule  of  law  was  submitted  to 
them  for  decision. 

Some  other  points  are  raised  by  counsel  for 
the  defendant,  all  of  which  have  been  carefully 
considered,  but  which.  In  view  of  the  condu- 
slons  already  announced,  we  do  not  deem  It 
necessary  to  discuss  at  lengrtb.  It  Is  sufficient 
to  say  that  as  we  view  the  law  of  the  case, 
none  of  them  ae&a  to  be  material.    Among 
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the  rulings  of  the  conrt  thus  called  In  question 
are  certain  modiflcatlons  of  the  Instructions  to 
the  juiy  asked  by  tlie  defendant,  and  the  ad- 
mission of  certain  evidence  over  the  defend- 
ant's objection.  We  are  disposed  to  think  that 
none  of  these  rulings,  even  If  erroneous,  could 
have  In  any  way  prejudiced  the  defendant's 
rights,  and  that  the  points  thus  made  are  Im- 
material. After  carefully  considering  the 
whole  case,  we  are  able  to  And  no  material  er- 
ror In  the  record,  and  the  judgment  of  the 
appellate  court  will  accordingly  be  affirmed. 
Judgment  affirmed. 


(157  111.  E71) 

WHITNEY  ▼.  GRAVES.1 
(Supreme  Conrt  of  Illinois.    Oct.  11,  1896.) 

CONFBSSION  or   JDDOMEKT— FORBION   EZECUTOB— 

EviDENCB  OF  Authority. 

1.  A  warrant  of  attorney  authorizing  Jadg- 
ment  to  be  confessed  on  a  note  "as  of  any 
term"  does  not  authorize  confession  of  judg- 
ment in  vacation. 

2.  Where  a  foreign  executor  moves  to  set 
aside  a  confession  of  judgment,  filing  a  copy 
of  his  letters  testamentary  before  the  motion 
is  heard,  thoiigh  a  term  after  the  motion  was 
entered,  is  sufficient  to  show  his  right  to  make 
such  motion. 

Appeal  from  appellate  court,  Second  dis- 
trict 

Confession  of  judgment  entered  by  George 
I.  Whitney  against  Philip  R.  Bohlen.  The 
Judgment  was  set  aside  on  motion  of  R.  C. 
Graves,  executor  of  Bohlen,  and  this  order 
was  affirmed  by  the  appellate  court.  49  111. 
App.   435.     Plaintiff   appeals.     Afflrmed. 

F.  T.  Beers,  for  appellant  Otis  &  Graves, 
for  appellee. 

WILKIN,  J.  On  August  3,  1892,  Judg- 
ment by  confession  was  made  in  the  circuit 
court  of  Putnam  county.  In  vacation,  against 
Philip  R.  Bohlen,  in  favor  of  appellant, 
George  I.  Whitney,  for  $15,000  and  costs, 
npon  the  following  note:  "January  17,  1884. 
Five  years  after  date  I  promise  to  pay  to 
the  order  of  Jake  HIU  ten  thousand  dollars, 
without  defalcation,  value  received,  with  in- 
terest from  date,  and  I  do  hereby  empower 
any  attorney  of  any  court  of  record,  within 
the  United  States  or  elsewhere,  to  appear 
for  me  and  confess  Judgment  against  me  as 
of  any  term  for  above  sum,  with  costs  of 
suit,"  etc.,^which  was  signed  by  P.  R.  Boh- 
len. It  had  been  duly  assigned  by  the  payee 
to  Whitney  prior  to  the  entry  of  said  Judg- 
ment. At  the  October  term,  1892,  being  the 
first  term  after  the  Judgment  R.  C.  Graves 
made  a  special  appearance  as  executor  of 
Bohlen,  and  filed  his  motion  to  vacate  the 
Judgment  for  the  reason,  among  other  things, 
that  it  was  absolutely  void  for  want  of  juris- 
diction of  the  person  of  the  defendant  Boh- 
len, as  shown  upon  the  face  of  the  record; 
that  is  to  say,  "the  paper,  purporting  to  be 

t  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


a  warrant  of  attorney,  filed  In  said  cause, 
by  its  terms  authorizes  the  confession  of 
Judgment  thereon  only  in  term  time,  and 
not  in  vacation."  He  at  the  same  time  filed 
an  authenticated  copy  of  the  last  will  of 
Bohlen.  Whitney,  by  his  counsel,  moved  to 
strike  the  motion  from  the  files  upon  the 
ground,  as  shown  by  an  accompanying  afil- 
davlt  that  no  notice  thereof  had  been  given 
the  plaintiff.  The  appearance  was  not  lim- 
ited to  the  purpose  of  making  that  motion, 
but  was  general.  The  case  was  continued 
for  the  purpose  of  giving  notice  to  the  plaln- 
tier,  and  at  the  next  term  (March,  1893)  the 
motion  to  vacate  the  Judgment  was  overrul- 
ed, as  was  also  the  motion  to  strike  it  from 
the  files.  Graves,  as  executor,  appealed  to 
the  appellate  court  of  the  Second  district 
where  the  judgment  of  the  circuit  court  was 
reversed,  and  the  cause  remanded.  At  the 
March  term,  1894,  of  the  circuit  court,  the 
case  having  been  redocketed,  on  reconsidera- 
tion of  the  motion  to  vacate  the  judgment 
by  confession  the  same  was  allowed,  and 
this  appellant  appealed  to  the  appellate 
court.  That  court  having  afflrmed  the  last 
Judgment  of  the  circuit  conrt  this  appeal  is 
prosecuted. 

Two  principal  grounds  of  reversal  are  ur- 
ged: First,  that  appellee  showed  no  right  to 
enter  the  motion  to  annul  said  Judgment; 
and  second,  that  the  appellate  court  erred 
In  its  first  Judgment,  holding  that  the  power 
of  attorney  upon  which  the  judgment  was 
confessed  did  not  authorize  the  confessdon 
in  vacation.  It  appears  that,  at  the  time  ap- 
pellee filed  his  motion  to  vacate  the  judg- 
ment, at  the  Octol>er  term,  1892,  he  filed  an 
authenticated  copy  of  the  will  of  Bohlen,  but 
did  not  file  a  copy  of  his  letters  testamentary 
until  March  6,  1893,  the  order  overruling 
his  motion  being  entered  on  the  7th  of  that 
month.  Counsel  for  appellant  contend  that 
until  such  authenticated  copy  of  his  letters 
testamentary  was  filed,  he,  being  a  foreign 
administrator,  could  have  no  standing  in 
the  circuit  court  to  have  the  Judgment 
against  Bohlen  vacated.  Conceding  that  the 
filing  of  the  copy  of  letters  testamentary 
was  necessary  to  entitle  appellee  to  a  con- 
sideration of  his  motion,  It  seems  clear  that, 
having  filed  such  copy  before  his  motion 
was  acted  upon,  he  was  not,  as  counsel  say, 
a  mere  stranger  to  the  suit;  but,  as  said  by 
the  appellate  court,  no  such  reason  was  as- 
slgne'd  as  cause  for  striking  the  motion  from 
the  files,  or  otherwise  raised,  in  the  circuit 
court  and  could  not,  therefore,  be  properly 
made  the  ground  of  reversal  in  this  or  the 
appellate  court  We  regard  the  first  point 
as  wholly  without  merit 

The  principal  question  in  the  case  is,  did 
the  power  of  attorney,  authorizing  a  con- 
fession of  judgment  upon  the  note  in  ques- 
tion, authorize  such  a  confession  to  be  made 
in  vacation?  It  will  be  observed  that  its 
language  Is:  "To  appear  for  me  and  confess 
Judgment  against  me  as  of  any  term,  for 
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above  snm,**  etc.  Does  the  language,  "as 
of  any  term,"  mean  that  a  confession  could 
not  be  taken  except  In  term  time?  Tliat 
the  Judgment  In  question  was  not  confessed 
as  of  any  term  of  court  Is  clearly  sliown 
by  the  proceedings  under  which  the  same 
was  taken,  they  being  entitled,  "Vacation, 
after  March  term,  1892."  It  Is  conceded  that 
the  power  to  confess  a  Judgment  must  be 
dearly  given  and  strictly  pursued,  or  the 
judgment  will  be  void.  Tucker  t.  Gill,  01 
III.  230,  Chase  t.  Dana,  44  111.  202,  Frye  t. 
Jones,  78  IlL  627,  and  other  authorities  might 
be  cited  to  the  same  efTect  While  section 
06  of  chapter  110,  Rev.  St,  authorizes  the 
entry  of  Judgment  by  confession,  eitho:  In 
term  time  or  In  vacation,  without  process, 
the  prerequisite  of  such  confession  Is,  If  by 
an  attorney,  that  he  shall  be  duly  authorized. 
If  the  language  of  the  power  was  to  confess 
Judgment,  without  specifying  that  it  might 
be  done  either  in  term  time  or  vacation, 
then,  under  the  rule  announced  in  the  ma- 
jority opinion  In  Keith  v.  Kellogg,  97  HI.  147, 
the  holder  of  the  note  might  elect  to  have 
the  Judgment  confessed  either  In  term  time 
or  In  vacation.  But  the  power  of  attorney  at- 
tached to  this  note  Is  not  silent  as  to  wheth- 
er the  confession  may  be  in  term  time  or  va- 
cation, but  clearly  manifests  an  Intention  on 
the  part  of  the  maker  of  the  note  that  the 
jadgment  should  be  confessed  at  some  term 
of  a  court  of  record.  The  most  that  can  be 
■aid  from  the  language  used  is  that  it  is  doubt- 
ful whether  the  maker  of  the  note  Intended 
to  confer  the  power  to  confess  Judgment 
only  at  a  term  of  court,  or  that  it  might  be 
In  vacation  as  of  a  past  or  approaching 
term;  but,  under  the  rule  of  strict  construc- 
tion above  referred  to,  that  doubt  must  be 
resolved  against  the  broader  construction. 
And  so,  we  think,  In  any  view  of  the  case, 
this  power  of  attorney  cannot  be  construed 
as  authorizing  a  confession  in  vacation. 

We  are  of  the  opinion  that  the  appellate 
court  has  properly  disposed  ot  the  questions 
raised  upon  this  record,  in  its  decision  pub- 
lished in  49  lU.  App.  435,  and  no  good  pur- 
pose would  be  served  by  extending  this  opin- 
ion in  the  discussion  of  these  questions.  Af- 
firmed. 


(US  m.  S94) 

PEOPLE  ex  rel.  MANNEN,  Collector,  ▼. 

GREEN  et  al.i 

(Snpreme  Court  of  UlinoiB.    May  10,  1895.)' 

fublio  ixfrovbhbnts— tipecial  asssssmektb  — 

Objections  on  Application  por  Jddqmbnt 

OP  SlLB— Ambndino  Jodombnt. 

L  On  application  for  jndgment  for  a  delin- 

qnent  special  tax  levied  to  pay  for  a  local  Im- 

Srovement,  objections  as  to  the  sufficiency  of 
,to  ordinance  ordering  the  improvement,   and 
.as  to  the  execution  of  the  improTement,  cannot 
be  raised,  since  the  former  objection  could  have 
been   raised   in  the  confirmation   proceediifgs, 

1  Reported  by  Lonis  Boisot,  Jr.,  Esq.,  of  the 
Oblcago  bar. 

s  Rehearing  denied  November  22,  1895. 


ana  the  latter  could  have  been  remedied  by 
mandamus  or  iujuuction. 

2.  I^t  owners  cannot  raise  objections 
which  only  affect  the  property  of  others,  since 
the  proceeding  is  in  rem. 

3.  On  application  for  judgment  for  delin- 
quent taxes,  the  court  may  allow  the  delin- 
quent list  and  judgment  record  to  be  amended 
so  as  to  make  them  correspond  with  the  collc.ct> 
or'a  Ixraks. 

Error  to  JeSerson  county  court;  John  L, 
Cooper,  Judge  of  Wayne  County. 

Application  of  the  people,  on  the  relation 
of  Thomas  H.  Monnen,  county  collector,  for 
Judgment  for  delinquent  taxes.  W.  Dufl 
Green  and  others  filed  objections,  which  were 
sustained.  The  people  bring  error.  Bevera- 
ed. 

Albert  Watson,  State's  Atty.,  Norman  H. 
Moss,  Robert  M.  Farthing,  and  Chas.  H.  Pat- 
ton,  for  plaintiff  in  error.  William  H.  Green, 
for  defendants  In  error. 

PmiXIPS,  J.  This  was  an  application  to 
the  county  court  of  Jefferson  county  by  the 
county  collector  for  Judgment  against  the  de- 
fendants In  error,  severally,  for  a  delinquent 
special  tax  levied  for  the  purpose  of  payings 
thecost  of  paving  certain  streets  and  of  laying 
certain  sidewalks  on  other  streets.  The  de- 
fendants api>eared  severally  and  filed  ob- 
jections to  the  rendition  of  a  Judgment  for 
the  special  tax  on  the  delinquent  lands  and 
lots,  and  by  agreement  the  hearing  was  had 
and  Judgment  entered  as  one  case. 

The  objections  are  substantially  the  same 
In  each  case.  The  2d,  4t!b,  5th,  0th,  7th,  8th, 
10th,  nth,  13tb,  and  14th  are  In  substance 
that  the  ordinance  was  insufficient,  that  the 
manner  of  performing  the  work  was  not  In 
accordance  with  the  contract,  and  that  the 
contractors  had  abandoned  the  work,  etc. 
These  objections  to  the  sufficiency  of  the  or- 
dinance, or  whether  the  work  was  done  In 
accordance  with  the  contract,  or  whether  the 
work  was  abandoned,  cannot  be  raised  In 
this  character  of  proceeding.  In  an  applica* 
tlon  for  judgment  for  delinquent  special  tax, 
the  sufficiency  of  the  ordinance  cannot  be  atp 
tacked  collaterally.  In  a  proceeding  for  the 
levy  of  the  special  tax,  where  the  court  has 
jurisdiction  of  the  parties  and  subject-matter 
In  a  particular  case,  and  enters  its  Judgment 
thereon,  that  Judgment  Is  conclusive,  unless 
reversed  or  annulled  in  a  direct  proceeding. 
Clark  V.  People,  140  111.  348,  35  N.  E.  00,  and 
authorities  cited.  The  sufficiency  of  the  or- 
dinance providing  for  the  levy  of  the  special 
tax  should  not  have  been  considered  on  these 
objections  by  the  trial  court  Whether  the 
work  was  done  In  accordance  with  the  con- 
tract was  not  a  question  that  could  be  deter- 
mined In  this  proceeding.  By  mandamus  to 
compel  the  officials  to  properly  discharge 
their  duty  In  letting  the  work  by  contract 
under  the  ordinance,  or  by  injunction  to  en- 
join from  departing  from  the  terms  of  the 
ordinance,  appropriate  remedies  are  provided 
to  enforce  a  duty  or  prevent  a  departure 
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therefrom.  Whether  the  work  was  done  In 
accordance  with  the  contract  was  not  a  ques- 
tion before  the  court  in  this  proceeding. 
Wisner  v.  People  (filed  at  Ottawa,  April  1, 
1895)  40  N.  B.  674.  The  fact  that  contractors 
had  abandoned  the  work  Is  not  a  defense  to 
the  collection  of  the  tax,  as  the  city  council 
may  proceed  to  have  the  work  performed  by 
other  contractors.  The  1st  objection  made 
is  that  the  city  was  in  debt  in  excess  of  the 
constitutional  limit,  and  there  was  not  suffi- 
cient funds  in  the  city  treasurer  to  pay  for 
the  improvement  at  the  intersection  of  the 
streets,  wliich  was  to  be  paid  for  by  the  city. 
The  provision  of  the  ordinance,  that  the  city 
would  pay  for  paving  the  streets  at  the  in- 
tersection of  streets,  was  within  the  power 
of  the  city  council,  and  on  a  proceeding  for 
Judgment  on  delinquent  lands  and  lots,  which 
is  a  direct  proceeding  as  to  the  rem,  the  own- 
ers of  such  lots  cannot  set  up  in  defense  any 
matter  not  pertaining  to  their  own  lots.  They 
cannot  be  allowed  to  find  fault  with  pro- 
ceedings that  do  not  affect  them'  injuriously. 
White  V.  City  of  Alton,  149  111.  626.  37  N. 
E.  96.  The  3d  objection,  that  the  contract 
was  not  let  to  the  lowest  bidder,  nor  prop- 
erly advertised  for  bids,  Is  not  an  objection 
to  l>e  considered  in  this  proceeding,  but  the 
duty  of  the  city  council  to  do  their  duty  in 
tliat  behalf  may  be  enforced  in  a  proper  pro- 
ceeding for  that  purpose.  There  is  nothing 
to  show  the  taxes  are  not  due,  as  claimed  in 
the  twelfth  objection.  The  objection  made 
by  W.  Duff  Green  that  there  was  no  such 
street  as  Bunyan  s'treet,  from  the  east'line 
of  Green  street  to  the  west  line  of  Brecken- 
rldge  street,  in  existence  at  the  time  of  the 
passage  of  the  ordinance  for  the  improve- 
ment, is  not  well  taken,  as  the  evidence 
shows  an  ordinance  of  the  city  council  pro- 
viding for  the  opening  of  said  street,  and  the 
contract  was  let  and  the  improvement  made, 
as  contemplated  by  the  ordinance,  after  the 
street  was  opened.  After  the  ordinance  for 
the  improvement  was  passed  and  the  assess- 
ment made,  and  the  work  done,  it  is  too  late 
to  seek  to  question  the  right  to  make  the  as- 
sessment and  improvement  when  an  applica- 
tion is  made  for  a  judgment  on  the  delin- 
quent list  These  were  substantially  all  the 
objections  made  to  judgment  on  the  delin- 
quent list  few.  Improvement  of  the  streets  by 
paving. 

By  an  ordinance  of  the  city  council  pro- 
vision was  made  for  the  construction  of  side- 
walks. Eight  persons  filed  objections  to  the 
entering  judgment  on  the  delinquent  list  for 
failure  to  pay  the  tax  assessed  for  that  pur- 
pose. The  1st,  3d,  4th,  5th,  8th,  and  9th  ob- 
jections are  substantially  disposed  of  by 
what  is  said  with  reference  to  the  objections 
to  the  tax  for  paving  the  streets.  The  2d 
objection  is  that  the  contract  was  Illegally 
let,  and  some  of  the  members  of  the  city 
council  were  Interested  therein.  The  first 
clause  of  this  objection  cannot  be  taken  ad- 
vantage of  in  this  proceeding,  and  the  second 


is  not  sustained  by  the  evidence.  The  Gth 
and  7th  objections  are  that  notice  of  the  spe- 
cial tax  was  not  given  the  objector,  and  the 
property  is  not  correctly  described,  etc.  By 
the  proviso  to  section  58  of  chapter  120, 
Starr  &  Curtis'  Annotated  Statutes  of  Il- 
linois, no  assessment  shall  be  considered  il- 
legal by  reason  of  the  same  not  being  assess- 
ed ta  the  names  of  the  owners  thereof.  Prop- 
erty must  be  described  by  reference  to  gov- 
ernment surveys,  by  metes  and  bounds,  or,  if 
divided  into  lots,  then  by  reference  to  au- 
thenticated plats.  People  v.  Chicago  &  A.  R. 
Co.,  96  in.  369.  From  the  evidence  in  this 
record,  we  cannot  hold  that  the  reference  to 
blocks,  etc.,  does  not  sufficiently  refer  to  a 
plat  that  makes  the  description  sufficiently 
certain. 

A  motion  was  entered  on  behalf  of  William 
T.  Pkce,  W.  Dnft  Green,  and  G.  B.  Leonard, 
severally,  to  dismiss  application  for  judgment 
as  to  certain  lots  and  premises  described,  be- 
cause of  insufficient  description,  when  a  cross 
motion  in  t>eiialf  of  the  people  was  entered 
for  leave  to  amend  description  In  the  tax  and 
Judgment  record,  etc.  The  motion  for  leave 
to  amend  was  denied,  and  the  motion  to  dis- 
miss the  application  -for  judgment  was  al- 
lowed, and  each  and  all  the  objections  to 
the  rendition  of  judgment  were  sustained, 
and  exceptions  taken  thereto.  The  delin- 
quent list  and  judgment  record  were  amend- 
able by  so  amending  as  to  make  them  cor- 
respond to  the  collector's  books.  The  latter 
were  not  amendable,  and  the  application  to 
amend  the  delinquent  list  and  judgment  rec- 
ord should  have  been  allowed.  The  insuffi- 
ciency of  description,  if  it  existed,  may  have 
been  cause  to  sustain  objections  to  a  rendi- 
tion of  judgment  for  taxes,  but  is  not  cause 
for  a  dismissal  of  the  application  for  judg- 
ment 

The  defendants  in  error  insist  that  this 
court  cannot  consider  the  several  objections 
In  the  several  cases  hi  this  record  on  one 
Judgment  By  stipulation  it  appears  the 
cases  were  tried  together  and  one  judgment 
rendered,  and  we  will  review  the  case  as  It 
was  tried.  For  errors  indicated,-  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 


OSS  111.  UO) 

JACKSONVILLE  NAT.  BANK  v.  BBESLBY 
et  al.i 

(Supreme  Court  of  Illinois.  Nov.  25,  1895.) 
Resultixo  Trust— Evidbkcb. 
A  man  bought  land,  paid  part  of  the 
price  with  his  own  money,  and  gave  his  notes 
for  the  balance.  Before  he  bought  he  had 
orally  agreed  with  his  wife  that  she  was  to 
have  an  interest  in  the  land  and  was  to  pay 
part  of  the  deferred  payment,  which  she  after- 
wards did.  Hdd,  that  she  did  not  have  a  re- 
sulting trust,  since  her  money  did  not  enter 
into  the  origmal  purchase. 

1  Reported  by  Loais  Boisot,  Jr.,  Esq.,  of  th« 
Chicago  bar. 
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Error  to  elrcnlt  court,  Morgan  connty;  Cy- 
rus Epler,  Judge. 

Bill  by  Edward  P.  Klrby,  as  administrator 
of  the  estate  of  Ceres  0.  Taylor,  deceased, 
against  Sarah  G.  Beesley,  Alice  May  Adam, 
Alexander  f.  Adam,  her  husband,  John  Har- 
ry Beesley,  J.  Gordon  Beesley,  and  Sarah  G. 
Beesley  as  the  administratrix  of  the  estate  of 
Benjamin  F.  Beesley,  deceased,  to  foreclose 
a  mortgage,  and  cross  bill  by  Sarah  G.  Bees- 
1^  against  the  Jacksonville  National  Bank 
and  others.  The  cross  complainant  obtained 
a  decree.     The  bank  brings  error.     Reversed. 

Morrison  &  Worthlngton,  for  plaintiff  in  er- 
ror. John  A.  Bellattl  and  W.  P.  Gallon,  for 
defendant  in  error. 

CARTER,  J.  The  questions  in  this  case 
arise  on  the  cross  bill  filed  by  Sarah  G.  Bees- 
ley, in  the  suit  for  foreclosure  of  a  moi1:gage 
brought  in  the  circuit  court  of  Morgan  coun- 
ty, September  25,  1894,  by  Edward  P.  Klrby, 
as  administrator .  of  the  estate  of  Ceres  C. 
I^Ior,  deceased.  Klrby,  as  such  administra- 
tor, sold  certain  lands  described  In  the  bill 
to  Benjamin  F.  Beesley,  April  20,  1889,  toe 
$8,100,  and  conveyed  the  same  to  Beesley  by 
administrator's  deed.  Beesley  paid  $2,700 
cash  at  the  time  of  the  sale  and  gave  two 
notes,  each  for  the  sum  of  $2,700,  ^ue  in  d 
and  12  months,  respectively,  with  6  per  cent 
Interest.  Satab  O.  Beesley  Joined  In  the  ex- 
ecution of  the  notes,  and  Mr.  Beesley  at  the 
same  time  executed  the  mortgage  sought  to 
be  foreclosed,  npon  the  premises,  to  secure 
their  payment.  A  payment  of  $2,600  was 
made  by  Beesley  to  Klrby  October  28,  1890, 
and  Mrs.  Beesley  alleged,  in  her  cross  bill, 
that.  In  pursuance  of  an  agreement  made 
with  Mr.  Beesley  prior  to  the  purchase  of  the 
premises,  she,  out  of  her  own  separate  prop- 
erty, contributed  the  sum  of  $2,500  to  make 
this  second  payment  for  said  land,  and  that 
she  was  a  Joint  purchaser  and  joint  owner 
with  Mr.  Beesley  of  said  premises;  that  the 
deed  was  made  to  Beesley  for  convenience; 
and  she  Insists  that  a  resulting  trust  arose 
in  her  favor,  and  she  demands  that,  whatever 
decree  may  be  entered  ordering  a  sale  of  said 
premises  to  satisfy  the  demands  of  complain- 
ant, Klrby  shall  also  declare  the  amounts  she 
shall  be  entitled  to  have  out  of  the  residue  as 
part  ownw,  and  that  her  estate  of  dower  and 
homestead  be  provided  for  in  the  remainder. 
Benjamin  F.  Beesley  died  intestate  July  14, 
1892,  and  his  widow,  said  Sarah  F.  Beesley, 
was  appointed  administratrix  of  his  estate, 
and  is  still  acting  in  that  capacity.  The  Jack- 
sonville National  Bank  was  permitted  to  ap- 
pear in  the  case  as  a  creditor  of  the  estate  of 
B.  F.  Beesley,  deceased,  and  it  filed  its  an- 
swer to  the  cross  bill  of  Sarah  G.  Beesley, 
denying  that  she  paid  any  part  of  the  pur- 
chase money  for  said  lands  out  of  her  sepa- 
rate property,  and  denied  that  any  resulting 
trust  had  arisen  out  of  the  transaction  con- 
cerning the  purchase  of  the  real  estate  in  fa- 


vor of  Mrs.  Beesley.  Upon  a  bearing  bad 
before  the  conrt,  the  court  found  that  the 
sum  of  $2,500,  paid  by  B.  F.  Beesley,  was 
furnished  by  Sarah  G.  Beesley  out  of  her 
separate  funds,  pursuant  to  an  agreement 
made  between  her  and  her  husband,  prior  to 
the  conveyance  of  the  land  to  Beesley  by 
Klrby,  whereby  it  was  agreed  that  said  Sarah 
G.  Beesley  should  become  joint  purchaser  and 
joint  owner  with  her  husband  of  said  real 
estate.  The  court  found  that,  after  the  mort- 
gage was  satisfied,  Mrs.  Beesley  was  entitled 
to  »»/ei  Of  the  property,  or  of  the  proceeds 
of  a  sale,  not  to  exceed,  however,  $2,500,  and 
that  she  was  entitled  to  homestead  and  dow- 
er In  the  remainder,  and  entered  a  decree  In 
accordance  with  such  findings. 

The  testimony  was  taken  In  open  comrt  and 
the  chancellor  who  rendered  the  decree  had 
an  opportunity  to  see  the  witnesses  and  hear 
them  testify,  and  was  thus  in  position  to 
judge  of  their  relative  fairness,  candor,  and 
credibility;  and  from  this  fact  a  strong  pre- 
sumption is  raised  in  favor  of  the  findings 
of  the  decree,  so  far  as  they  relate  to  ques- 
tions npon  which  the  evidence  is  conflicting, 
and  we  are  not  disposed  to  disturb  the  find- 
ing of  the  chancellor  that  the  $2,ES0O  paid  by 
B.  F.  Beesley  on  October  28,  1890,  to  Edward 
P.  Klrby,  as  part  of  the  purchase  money  for 
said  real  estate,  was  contributed  by  Sarah  O. 
Beesley  from  her  individual  funds.  The  qnes-. 
tlon  to  be  determined  is  whether  or  not  a 
resulting  trust  arose,  by  operation  of  law, 
from  the  whole  transaction,  in  favor  of  Sarah 
6.  Beesley,  which  would  entitle  her  to  a 
share  of  the  real  estate,  or  to  a  share  of  the 
proceeds  of  a  sale  of  the  same,  conceding  that 
said  second  payment  of  $2,500  was  made 
fronf  money  furnished  by  ber,  under  the 
agreement,  as  alleged.  Counsel  for  Sarah  O. 
Beesley,  lefendant  in  error,  state  in  their 
argument  that  the  testimony  shows  that  the 
first  payment  was  made  out  of  money  put  in- 
to the  fund  by  Mr.  Beesley,  and  the  second 
payment  was  made  out  of  money  realized 
from  the  sale  of  property  put  into  the  fund 
by  Mrs.  Beesley,— ell  done  pursuant  to  previ- 
ous agreement.  Counsel  then  contend  that, 
while  the  first  payment  was  made  with  money 
that  was  furnished  by  Mr.  Beesley,  yet  it  was 
made  in  part  for  himself  and  In  part  for 
Mrs.  Beesley,  just  as  the  second  payment  was 
made  out  of  the  proceeds  of  sale  of  the  prop- 
erty contributed  by  Mrs.  Beesley,— all  pursu- 
ant to  previous  arrangement;  and  that  the 
agreement  was,  in  effect,  that  Mr.  Beesley 
should  advance^  or  loan  her  part  of  the  first 
payment,  and  she  should  pay  it  back  by  pay- 
ing bis  part  of  the  second  payment.  The 
evidence  In  regard  to  the  transaction  shows 
that  Mis.  Beesley  concluded  to  become  a  Joint 
owner  of  the  property  If  she  could  sell  cer- 
tain real  estate  which  she  claimed  to  own  as 
her  individual  property.  And  the  evidence 
further  shows  that  her  property  was  not  sold 
until  August  3,  1889,  and  only  $300  was  then 
paid   in   cash;    the  balance   being   in  notes 
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which  were  sold  for  $2,234  In  October,  1890, 
18  mouths  after  the  sale  by  Ivlrby  to  her  hus- 
band of  the  property  In  question.  And  it  no- 
where appears  in  the  record  that  any  witness 
testified  tliat  an  arrangement  was  made 
whereby  one-half  or  any  other  portion  of  the 
money  furnished  by  B.  F.  Beesley  was  a  loan 
to  his  wife,  and  paid  as  her  money.  Such  a 
trust  is  never  raised,  unless  the  money  of  the 
cestui  que  trust  was  used  in  the  purchase  of 
the  property  in  which  the  trust  is  claimed  to 
exist  Holmes  y.  Holmes,  44  111.  168;  Towle 
T.  Wadsworth,  147  IIL  80,  30  N.  E.  602,  and 
35  N.  B.  73;  Wallace  v.  Carpenter,  85  111. 
580. 

An  alleged  loan  of  the  whole  or  a  part  of 
the  purchase  money,  by  one  who  purchases 
property  and  takes  a  deed  in  bis  own  name, 
must  be  clearly  and  satisfactorily  establish- 
ed, so  that  a  resulting  trust  shall  arise  in 
favor  of  another.  Van  Buskirk  v.  Van  Bus- 
klrk,*148  111.  9,  35  N.  E.  383;  Koster  v.  MU- 
ler,  149  IIL  195,  37  N.  B.  46;  Reeve  v.  Strawn, 
14  III.  94.  The  mere  fact  that  there  was  an 
arrangement  made,  prior  to  the  purchase  of 
the  property,  that  Mrs.  Beesley  was  to  be- 
come a  joint  owner  of  the  premises  in  case 
she  could  dispose  of  her  real  estate,  is  insuffl- 
dent  to  bring  the  case  within  the  rule  that, 
to  raise  a  resulting  trust  in  one's  favor,  be 
must  furnish  the  consideration  money,  or 
some  aliquot  part  thereof,  as  part  of  the  orig- 
inal transaction  at  the  time  the  purchase  was 
made.  Perry  v.  McHenry,  13  III.  227.  The 
burden  of  proof  is  upon  the  party  seeking  to 
establish  the  trust,  and  be  must  prove  that 
the  alleged  cestui  que  trust  paid  the  pur- 
chase price.  Van  Buskirk  v.  Van  Buskirk, 
supra;   10  Am.  &  Eng.  Enc.  Law,  29. 

The  testimony  further  shows  that  Mrs. 
Beesley  was  suggested  by  Mr.  Beesley  as  se- 
curity on  the  two  notes  given  by  him  for  the 
deferred  payments  of  the  purchase  money, 
when  security  was  asked  for,  and  that  the 
notes  were  taken  away  by  him  after  being 
assured  tttat  his  wife's  name  od  them  would 
be  sufficient,  and  that  he  afterwards  return- 
ed them  signed  by  her.  It  further  appears 
that  she  had  filed  her  claim  for  said  $2,500 
against  Mr.  Beesley's  estate;  but  she  testifies 
that  she  was  ignorant  of  the  law,  and  so  fil- 
ed her  claim  under  the  advice  of  counsel  then 
acting  for  her.  But,  taking  the  view  of  the 
testimony  most  favorable  to  her,  it  appears 
that  there  was  a  parol  agreement  between 
Beesley  and  his  wife  prior  to  the  purchase  of 
the  property  in  question,  that  Mrs.  Beesley 
should  furnish  the  money  to  meet  the  second 
payment  on  the  land,  provided  she  could  sell 
certain  property  owned  separately  by  her, 
and  that  she  should  share  in  the  profits  when 
a  sale  of  the  property  purchased  from  Klrby 
should  be  made.  Such  a  transaction  would 
not  establish  a  resulting  trust  for  the  benefit 
of  one  mailing  the  second  payment,  for  there 
is  nothing  in  it  from  which  the  conclusion 
can  be  drawn  that  it  was  part  of  an  arrange- 
ment whereby  any  portion  of  the  first  pay- 


ment by  Mr.  Beesley  was  to  be  considered  as 
a  loan  to  Mrs.  Beesley.  The  case  is,  in  this 
respect,  very  different  from  Towle  v.  Wads- 
worth,  supra.  A  resulting  trust  does  not 
spring  from  the  contract  or  agreement  of  the 
parties,  but  from  their  acts.  It^is  not  cre- 
ated by  contract,  but  by  implication  of  law 
apart  from  contract.  Van  Buskirk  v.  Van 
Buskirk,  supra.  Such  an  agreement,  follow- 
ed by  the  payment  of  the  money  contemplated 
by  it,  might  be  sufficient  to  establish  an  ex- 
press trust,  but  where  the  statute  of  frauds  is 
pleaded,  as  In  this  case,  sucb  a  trust  could 
not  be  established  without  a  writing.  "The 
funds  must  be  advanced  and  invested  at  the 
time  the  purchase  is  made.  A  resulting  trust 
cannot  be  created  by  funds  subsequently  fur- 
nished. It  is  not  possible  to  raise  such  a 
trust  by  the  subsequent  application  of  the 
money  of  a  third  person  in  satisfaction  of  the 
unpaid  purchase  money."  Reed  v.  Reed,  135 
111.  482,  25  N.  B.  1095.  "No  oral  agreements, 
and  no  payments,  before  or  after  the  title  is 
taken,  wiQ  create  a  resulting  trust,  unless  the 
transaction  is  such,  at  the  moment  the  title 
passes,  that  a  trust  results  from  the  transac- 
tion itself."  Stephenson  ▼.  McClhitock,  141 
lU.  604,  31  N.  E.  310.  It  foUows  from  what 
has  been  said,  taking  the  facts  as  testified  to 
by  appellee  Sarah  G.  Beesley  and  her  wit- 
nesses, that  no  resulting  trust  arose  in  her  fa- 
vor. We  are  of  the  opinion  that  the  learned 
chancellor  of  the  circuit  court  erred  in  the 
decision  of  the  case  in  that  court  in  the  re- 
spect mentioned,  and  the  decree  will,  accord- 
ingly, in  that  respect  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
Inconsistent  with  this  opinion.  Reversed  and 
remanded. 

(159  111.  127) 
BBAIiL  V.  ALBERT.i 
(Supreme  Court  of  Illinois.    Nov.  25,  1895.) 

Elkctiov— Contest— Evidence— Ballots. 
Where  ballots  in  an  envelope  sealed  with 
the  village  seal  are  put  by  the  Tilloge  clerk  in 
an  unlocked  desk,  containing  also  the  village 
seal,  and  situated  in  a  room  exposed  to  the 
public,  and  the  envelope  is  partly  torn  by  some 
unknown  person  while  it  remained  in  such 
desk,  the  ballots  are  not  better  evidence  of  the 
result  of  the  election  than  the  return  of  the 
judges. 

Appeal  from  county  court,  Macon  county; 
William  E.  Nelson.  Judge. 

Contest  of  election  by  Martin  Albert 
against  William  Beaii.  Contestant  obtained 
Judgment.     Defendant    appeals.     Reversed. 

This  was  a.  proceeding  in  the  county  court 
of  Macon  county  to  contest  the  election  of 
appellant  to  the  office  of  president  of  the 
board  of  trustees  of  the  village  of  Warrens- 
burg,  In  the  county  of  Macon.  Appellee,  Al- 
bert, who  was  then  Incumbent  of  said  office, 
and  appellant,  Beall,  were  rival  candidates 
at  the  village  election  held  on  the  17th  of 


1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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April,  1894.  At  the  close  of  the  polls  It  was 
fonnd  by  the  Judges  of  the  election  that 
there  had  been  cast  105  ballots,  and  Albert 
had  received  49,  and  Beall  54,  votes,  and  two 
failed  to  designate  a  choice  for  either.  The 
result  so  found  was  then  publicly  announ- 
ced. The  ballots  were  folded  and  strung  on 
a  wire,  and  the  ends  of  the  wire  were 
brought  together  and  sealed  with  wax,  up- 
on which  the  village  seal  was  Impressed. 
The  ballots  so  folded  and  strung  were  placed 
in  an  envelope,  such  as  Is  ordinarily  used 
for  that  purpose,  the  envelope  was  sealed 
up,  and  the  seal  of  the  village  Impressed  on 
the  flap  of  the  envelope.  Mlnson,  the  vil- 
lage clerk,  who  was  also  one  of  the  clerks  of 
the  election,  then  filled  up  the  blanks  on  the 
envelope,  and  wrote  his  name  and  address 
upon  the  face  of  the  envelope,  with  pen  and 
ink.  Mlnson  then  took  charge  of  the  pack- 
age as  Tillage  clerk,  and  put  it,  as  is  sup- 
posed. In  the  desk  beIong:lng  to  the  village, 
kept  In  a  small  room  used  as  an  of^ce,  and 
opening  Into  a  meat  shop  kept  by  J.  H.  Bum- 
tiam.  At  any  rate,  the  paclmge  was  after- 
ward found  in  this  desk,  Mlnson  having  left 
the  village  five  days  after  the  election,  and 
removed  to  the  state  of  Iowa.  His  term  did 
not  expire  till  May  4th,  but  he  did  not  re- 
sign, nor  did  he  turn  over  the  village  elec- 
tion records  to  any  one,  or  make  any  provi- 
sion for  their  safe-keeping.  The  desk  was 
not  locked,  and  it  was  easily  accessible  to 
any  one  who  might  feel  disposed  to  examine 
or  tamper  with  the  village  papers  and  rec- 
ords kept  there.  In  this  desk  was  also  kept 
the  village  seal,  sealing  wax,  and  other  en- 
velopes similar  to  the  one  Inclosing  the  bal- 
lots. On  April  20th,  the  board  of  trustees 
met  and  canvassed  the  returns  as  made  by 
the  judges  of  election,  and  declared  that 
Beall  was  elected  president,  and  M.  L.  Pur- 
don  village  clerk.  Beall  and  Purdon  after- 
wards qualified  as  provided  by  law.  On 
May  1st,  Albert,  then  president  of  the  board, 
appointed  John  'Williams  village  clerk,  in 
place  of  Mlnson,  who  had  removed  from  the 
state  on  April  22d,  and  took  him  to  the  office 
where  the  desk  was  kept,  and  directed  him 
to  put  a  lock  on  the  desk,  lock  it  up,  and 
take  care  of  the  key  until  Purdon  should 
enter  upon  his  duties  as  clerk.  Williams' 
appointment  had  not  been  confirmed  by 
the  trustees,  and  he  liad  not  given  bond 
or  taken  the  oath  of  office.  He  testified  that 
the  seal  was  not  broken  or  the  ballots  tam- 
pered with  while  they  were  in  his  posses- 
sion, nor  until  he  delivered  them  to  Purdon, 
when  he  entered  upon  the  duties  of  the  of- 
fice, except  that  the  envelope  was  opened 
and  the  ballots  counted  by  the  village  board 
on  May  3d,  as  stated  below.  Albert  testi- 
fied that,  before  the  clerk,  Minson,  left,  and 
a  few  days  after  the  election,  he  told  Albert 
that  he  believed  that  Alt>ert  was  elected 
president  and  one  Walter  Majors  was  elect- 
ed iwlice  magistrate,  and  that  thereupon  he 
(Albert)  asked  Majors  to  Join  with  him  In 


contesting  the  election,  promising  Majors 
that  it  should  cost  him  nothing.  Albert 
caused  a  petition  to  be  drawn,  which  was 
signed  by  him  and  Majors,  and  presented  to 
the  board  of  trustees,  on  the  supposition 
that  it  was  a  matter  for  the  board  to  decide. 
Majors  testified  that,  on  the  evening  of  April 
22d,  Albert  came  to  him  and  told  him  that 
he  (Majors)  was  elected  police  magistrate, 
and  a  recount  would  show  that  he  was  elect- 
ed by  five  majority,  and  when  he  (Majors) 
expressed  disbelief,  Allsert  offered  to  bet  him  ■ 
five  dollars  to  one  that  he  was  elected  by 
five  majority,  and  that  Albert  claimed  also 
that  he  had  been  elected  president  of  the 
board;  that  Albert  asked  him  if  lie  would 
contest  the  election  if  he  knew  he  was  elect- 
ed, and  he  replied  that  he  would  if  he  was 
positive  about  it  and  If  it  would  not  cost 
him  anything;  that  Albert  promised  him 
that  it  should  not  cost  him  anything,  and 
soon  after  brought  him  papers,  which  he 
signed;  tliat  on  the  recount  by  the  board  it 
was  found  that  he  had  been  elected  magis- 
trate by  seven  majority,  but  he  declined  to 
serve.  In  pursuance  of  the  petition  a  spe- 
cial meeting  of  the  board  of  trustees  was 
called  by  Albert,  and  held  on  the  evening 
of  May  3d,  at  which  Albert  presided  as  pres- 
ident. A  large  number  of  persons  were  pres- 
ent, and,  the  board  having  decided  to  re- 
count the  ballots,  the  package  was  exhibited 
to  one  or  more  of  the  Judges  of  election,  who 
were  present,  and  others,  who  expressed  sat- 
isfaction that  the  envelope  bad  not  been 
opened  since  it  was  sealed  up  by  the  Judges, 
though  it  does  not  api>ear  that  they  exam- 
ined it  minutely.  The  president  appointed 
four  persons  to  make  the  recount  The  en- 
velope was  opened  in  such  a  manner  as  not 
to  Interfere  with  the  seal  put  there  when  the 
ballots  were  first  counted  at  the  close  of  the 
polls,  and  on  the  recount  it  was  found  that, 
as  the  ballots  then  showed,  Albert  had  re- 
ceived 53  votes  and  Beall  50  votes.  The  bal- 
lots were  then  reatning  on  the  wire,  replaced 
in  the  envelope,  and  sealed  up,  and  there  is 
no  question  that  they  then  remained  in  the 
same  condition  until  produced,  opened,  and 
examined  by  the  county  board  on  the  hear- 
ing of  this  cause.  Beall  was  present  at  the 
recount  by  the  board  of  trastees,  and  made 
no  objection,  but  took  no  part  in  the  pro- 
ceedings, except,  as  claimed  by  Albert  and 
another,  to  suggest  the  appointment  of  Mr. 
Tucker  as  one  of  the  persons  to  make  the  re- 
count. Tucker  was  appointed,  but  Beall  de- 
nies that  he  suggested  or  requested  it.  Be- 
ing farther  advised,  Albert  presented  his  pe- 
tition contesting  the  election  of  Beall  to  the 
county  court,  where  the  foregoing  facts  ap- 
peared in  evidence.  Beall  objected  to  the 
opening  of  the  envelope,  and  to  a  recount  of 
the  ballots  in  the  county  court,  on  the 
ground  that  they  had  not  been  properly  pre- 
served, and  were  no  longer  the  best  evidence 
of  the  result  of  the  election,  but  the  court 
overruled  the  objection,  and  the  envelope 
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was  again  opened  In  such  a  manner  as  not 
to  interfere  or  mar  the  seals  preyionsly  af- 
fixed. On  the  recount  In  the  county  court 
the  same  result  was  found  as  on  the  first  re- 
count by  the  hoard  of  trustees.  Evidence 
was  then  taken  on  the  question  as  to  wheth- 
er or  not  the  ballots  had  been  changed  since 
they  were  counted  by  the  Judges  of  election 
at  the  close  of  the  polls,  and  all  three  of  said 
Judges  testified  that,  as  to  four  of  the  bal- 
lots, where  a  cross  was  made  in  the  circle 
at  the  head  of  the  ticket  containing  the 
name  of  Beall,  indicating  the  intention  of 
the  voter  to  vote  for  ail  the  candidates  on 
tliat  ticket,  another  cross  appeared  in  the 
square  opposite  the  name -of  Albert  on  the 
other  ticket  containing  his  name,  which 
made  the  ballot  vote  for  AIl>ert  instead  of 
Beall,  and  that  such  cross  was  not  in  the 
square  opposite  the  name  of  Albert  when 
they  counted  the  votes  at  the  close  of  the 
polls.  On  cross-examination,  they  ail  admit- 
ted they  might  be  mistaken,  and  two  of 
them  testified  that  they  did  not  carefully  ex- 
amine the  face  of  all  the  ballots,  but  that 
one  of  them  unfolded  them  and  handed  them 
to  another,  Mr.  NIeman,  who  examined 
them,  called  them  ott  to  the  clerks,  who  kept 
the  tally,  and  then  passed  them  to  the  oth- 
er Judge,  who  folded  and  strung  them  on  the 
wire.  Some  evidence  was  given  tending  to 
show  that  part  of  the  envelope  had  been 
torn  since  It  was  sealed  by  the  judges  of 
election.  The  several  persons  in  charge  of, 
and  accustomed  to  be  about,  the  office  and 
meat  shop,  where  the  ballots  had  been  kept 
in  the  unlocked  desk,  testified  that  they  had 
not,  and  did  not  know  that  any  one  else  had, 
tampered  with  the  ballots,  or  envelope  in 
which  the  ballots  were  Inclosed.  But  Mln- 
Bon,  who  was  one  of  the  clerks  of  the  elec- 
tion, and  was  the  retiring  village  clerk,  and 
who  took  charge  of  the  ballpts  and  left  them 
in  the  desk,  was  not  produced  as  a  witness, 
nor  was  his  deposition  taken.  The  county 
court  found  that  Albert  had  received  53  votes 
and  Beali  but  50,  and  that  Albert  had  been 
duly  elected.  Beall  took  this  appeal  to  re- 
verse the  order  and  decree  rendered  by  the 
court 

Mills  Bros,  and  J.  M.  Gray,  for  appellant 
W.  0.  Johns  and  1>.  Hutchinson,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  Ap- 
pellant Insists  that  the  order  and  decree  of 
the  county  court  finding  that  Albert  had  re- 
ceived the  greater  number  of  votes,  and  was 
therefore  elected  president  of  the  board  of 
trustees  of  the  village  of  Warrensburg,  must 
be  reversed  for  the  reason  that  the  ballots 
had  not  l)een  carefully  preserved,  as  requir- 
ed by  law,  but,  on  the  contrary,  had  been 
left  exposed  to  unauthorized  handling  by  de- 
signing persons,  and  because  the  evidence 
showed  that  the  ballots  had  In  fact  been 
tampered  with,  and  some  of  them  changed, 
since  they  were  counted  by  the  Judges  of 


election.  By  the  count  of  the  Judges  of 
election  and  the  canvass  of  the  returns  by 
the  board  of  trustees,  appellant  was  declar- 
ed elected,  and  he  thereupon  qualified  and 
was  duly  installed  in  office.  By  an  unau- 
tliorized  recount  of  the  ballots  by  the  viiiage 
board  while  appellee  was  president,  and 
later  by  the  recount  in  the  contest  in  the 
county  court  it  was  found  that  appellee  had 
a  majority  of  three;  and  the  question  is, 
had  the  ballots  lost  their  controlling  charac- 
ter as  the  best  evidence  of  the  result  of  the 
election?  Hie  rule  is  that,  in  a  contested 
election  proceeding,  the  ballots  are  better  evi- 
dence of  the  number  of  votes  received  by 
the  respective  candidates  than  the  count 
made  by  the  judges  of  election,  where  such 
ballots  have  been  preserved  according  to 
law,  and  have  not  been  so  exposed  to  the 
reach  of  unauthorized  persons  as  to  afl^ord  a 
reasonable  probability  as  to  their  having 
been  changed  or  tampered  with.  Hudson  v. 
Solomon,  10  Kan.  177;  People  v.  Burden,  45 
Cal.  241;  Kingery  v.  Berry,  94  lU.  515; 
Oooley,  Const.  Lim.  (6th  Ed.)  788;  McCrary, 
Elect  (2d.  Ed.)  »  277,  555;  Murphy  v.  Bat- 
tle, 155  UL  182,  40  N.  E.  472.  In  the  case  at 
bar,  the  evidence  showed  that  the  ballots 
had  not  been  carefully  preserved,  but  bad 
been  exposed  to  such  risks  of  unauthorized 
handling,  manipulation,  and  change  as  to 
discredit  them  as  the  best  evidence  of  the 
result  of  the  election  in  question.  The  vil- 
lage clerk,  Mluson,  who  received  from  the 
Judges  of  election  the  sealed  envelope  coor 
tainlng  the  ballots,  and  whose  official  duty 
it  was  to  carefully  preserve  them  for  the 
length  of  time  prescribed  by  the  statute, 
placed  the  envelope  containing  the  ballots  in 
an  unlocked  desk,  where  he  also  kept  the 
village  seal,  sealing  wax,  and  other  similar 
envelopes  belonging  to  the  village.  This 
desk  was  in  a  small  office  kept  by  a  Mr. 
Bnrnham,  opening  into  his  meat  shop,  and  ' 
was  a  place  frequented  by  the  public.  Min- 
son.  left  the  village  five  days  after  the  elec- 
tion, and  removed  to  the  state  of  Iowa  to 
reside  permanently.  He  did  not  resign  Iiis 
office  as  clerk  and  deliver  the  ballots  and  the 
village  records  and  property  in  his  hands  to 
his  snccessor,  nor  did  he  in  any  manner  pro- 
vide for  their  safe-keeping,  but  left  them  to 
such  care  and  safety  as  chance  might  pro- 
vide. It  does  not  appear  when  he  placed  the 
ballots  in  this  desk,  nor  how  long  they  bad 
been  there  before  the  1st  day  of  May,  when 
Williams,  who  was  then  appointed  by  ap- 
pellee to  fill  the  vacancy,  took  charge  of 
them;  so  that,  from  the  time  the  ballots 
were  delivered  to  the  clerk,  MInson,  on  the 
17th  day  of  April,  until  the  Ist  day  of  May, 
no  light  is  thrown  on  the  manner  in  which 
they  were  kept  except  that  they  were  found 
in  the  desk  above  mentioned.  Before  leav- 
ing the  village,  however,  Minson  informed 
appellee  that  he  believed  that  he  was  elect- 
ed over  appellant  Upon  what  information 
this  belief  was  founded  does  not  appear.   H« 
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was  one  of  the  clerks  of  the  election,  and 
helped  to  keep  the  tally  when  the  ballots 
were  counted,  bat  It  does  not  appear  that  he 
suggested  at  that  time  chat  there  was  any 
mistake  In  the  count.  After  receiving  this 
information,  appellee,  according  to  the  testi- 
mony of  Majors,  who  by  the  count  had  been 
defeated  as  a  candidate  for  police  magis- 
trate, went  to  Majors  and  offered  to  bet  fire 
doUars  to  one  that  he  (Majors)  was  elected 
by  a  majority  of  five  votes,  and  stated  that 
he  (Albert)  was  also  elected,  and  agreed  to 
pay  the  costs  if  Majors  would  join  him  in 
the  contest.  Appellee  was  then  president  of 
the  board  of  trustees.  He  seems  to  have 
known  where  the  ballots  were,  and  that  they 
were  not  being  properly  kept,  for,  eight  days 
after  Minson  left,  he  took  Williams  to  the 
office  where  they  were,  and  directed  him  to 
put  a  lock  on  the  desk,  lock  them  up,  afad 
take  charge  of  the  key.  These  facts  do  not 
show  that  appellee  tampered  with  the  bal- 
lots, but  they  are  recited  from  the  record 
as  tending  to  show  that  some  one  had  ob- 
tained some  information,  to  the  advantage  of 
appellee,  which  might  well  have  been  ob- 
tained by  an  unlawful  opening  and  manipu- 
lation of  the  ballots  themselves.  Minson's 
testimony  was  not  taken,  and  no  presump- 
tion that  he  performed  his  official  duty  can 
be  indulged,  in  the  face  of  the  clearly-estab- 
lished fact  that  he  disregarded  and  neglected 
that  duty.  Although  the  recount  had  at  the 
meeting  of  the  board  of  trustees  called  by 
appellee  on  May  3d  was  unauthorized  by 
law,  yet  It  is  sufficiently  clear  from  the  evi- 
dence that  no  ballot  was  changed  on  that 
occasion.  The  recount  then  made  showed 
the  same  result  as  the  one  made  afterward 
in  the  county  court.  And  it  would  seem 
clear  that,  If  any  ballot  was  changed  after 
they  were  first  counted,  such  change  was 
made  between  the  17th  day  of  April,  when 
they  were  delivered  to  Minson,  and  the  1st 
day  of  May,  when  Williams  took  charge  of 
them.  That  any  such  change  was  made 
was  not  clearly  proved,  but  there  was  evi- 
dence tending  to  prove  that  certain  ballots 
bad.  In  fact,  been  changed.  The  three 
Judges  of  election  testified  that  four  ballots, 
which,  on  the  trial,  contained  a  cross  in  the 
circle  at  the  head  of  the  ticket  containing  ap- 
pellant's name  and  a  cross  in  the  square  op- 
posite appellee's  name,  thus  making  the  bal- 
lots for  appellee,  were  not  so  marked  when 
they  counted  them  at  the  close  of  the  polls. 
It  was  apparent,  however,  on  cross-examina- 
tion, that  their  recollection  was  not  clear  as 
to  this  fact  It  will  readily  be  seen  that  the 
crosses  in  these  or  other  ballots  could  have 
been  easily  made  by  any  one  so  disposed, 
thus  changing  the  vote  from  one  for  appel- 
lant to  one  for  appellee,  without  removing 
the  ballots  from  the  wire.  While  the  evi- 
dence does  not  show  that  the  wax  seal  in 
the  middle  of  the  flap  of  the  envelope  was 
broken,  yet  it  does  show,  and  the  envelope 
which  is  certified  here  with  the  record  shows, 


that  part  of  the  flap  o*  the  enveloi>e  was 
torn  partly  off,  and  it  was  proved  that  it  was 
not  In  that  condition  when  it  was  delivered 
to  Minson,  but  was  in  that  condition  when 
it  was  opened  for  the  recount  before  the  vil- 
lage board.  It  was  shown  that  the  flap  of 
the  envelope  was  sealed  down  In  a  smooth 
condition  when  th*;  package  was  delivered  to 
Minson.  How  it  came  to  be  partly  torn  oil 
when  the  envelope  was  next  examined,  no 
explanation  is  attempted.  While  the  count 
of  the  judges  of  the  election  was  not  care- 
fully made,  as  it  should  have  been,  we  are 
satisfied  that  it  is  a  far  safer  evidence  upon 
which  to  rely  to  ascertain  the  result  of  this 
election  than  the  ballots  are,  when  all  of  the 
evidence  is  considered.  Under  the  present 
ballot  law,  as  the  ballots  are  no  longer  num- 
bered, and  the  voter  cannot  be  called  to 
show  that  his  ballot  has  been  falsified,  and 
as  the  ballot  itself  may  be  changed  more 
easily  than  formerly,  and  with  less  danger 
of  detection,  a  greater  degree  of  care  should 
be  used  in  the  preservation  of  the  ballots, 
and  corresponding  caution  used  in  admitting 
them  In  evidence  to  change  the  result  as 
announced  by  the  judges  and  declared  by 
the  canvassing  board.  We  are  satisfied  that 
the  trial  court  erred  in  holding  tliat  the  bal- 
lots thus  discredited  were  the  best  evidence 
of  the  result  of  the  election,  and  In  finding 
that  appellee  was  elected  to  the  office  in 
question.  The  order  and  decree  of  said 
court  Is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  pe- 
tition, at  the  costs  of  the  petitioner.  Re- 
versed and  remanded. 


(169  111.  148) 

HOLNBECK  v.  WILSON.* 
(Supreme  0>urt  of  lUinois.    Nov.  25,  1885.) 

ASBIOKMBNTB    FOB     CkBDITOBS  —  J0KI8DICTION  — 

JcRT  Trial — Hohestbad— Familt. 

1.  Under  Rev.  St.  1893,  c.  10a,  {  8,  which 
provides  for  citation  of  an  insolvent  on  applica- 
tion of  his  assignee,  and  for  his  examinatioD 
as  to  his  property,  and  declares  that  the  court 
"may  compel  the  delivery  to  the  assignee  of 
any  property  or  estate  embraced  in  the  assign- 
ment," the  county  court  has  jurisdiction  to  de- 
termine  whether  property  claimed  as  a  home- 
stead passed  by  the  assignment 

2.  The  insolvent  has  no  right  to  have  such 
question  passed  on  by  a  jury,  since  the  statute 
does  not  so  provide,  and  the  constitutional  guar- 
anty of  trial  by  jury  applies  only  to  actions  at 
common  law. 

3.  A  man  who  has  living  with  him  several 
persons,  to  whom  he  is  not  related,  and  who 
are  not  dependent  on  him,  is  not  a  household- 
er having  a  family,  within  the  homestead  law. 

Appeal  from  Sangamon  county  court; 
Charles  P.  Kane,  Judge. 

Petition  by  Henry  Olay  Wilson  agrainst 
Adolpb  Holnbeck  for  leave  to  sell  land.  Pe- 
titioner obtained  an  order  of  sale.  Defend- 
ant appeals.   Affirmed. 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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John  6.  Freldmeyer  and  William  F.  Hem- 
don,  for  appellant.  Orendorff  &  Patton, 
Conkllng  &  Grout,  and  McGuire  &  Salgen- 
Bteln,  (or  appellee. 

CRAIO.  C.  3.  This  Tras  a  petition  in 
county  court  of  Sangamon  by  H.  0.  Wilson, 
assignee  of  Adolph  Holnbecic,  praying  for 
an  order  to  sell  lot  11  in  block  8  of  Bell's 
addition  to  Springfield,  HI.,  and  that  the  pro- 
ceeds of  sale,  over  and  above  a  certain  mort- 
gage debt,  be  placed  in  the  general  fund  in  the 
hands  of  said  assignee  for  the  benefit  of  insol- 
vent's creditors.  Adolph  Holnbeck  was  made 
defendant  to  the  petition.  He  put  in  an  an- 
swer, and  by. leave  of  court  filed  a  cross  petl-. 
tion,  in  which  he  set  up  and  claimed  a  home- 
stead in  the  premises  sought  to  be  sold.  The 
property  In  question  was  purchased  by  Holn- 
beck on  the  iBt  day  of  March,  1893,  and  the 
deed  of  assignment  was  executed  September 
13,  ISM. 

Before  proceeding  to  the  real  question  pre- 
sented by  the  record,  viz.  whether  the  ap- 
pellant is  entitled  to  a  homestead  in  the 
premises,  the  appellant  has  offered  a  few 
preliminary  questions  which  require  -  some 
consideration.  It  is  first  claimed.  In  the  ar- 
gument, that  this  proceeding  is  one  to  ob- 
tain possession  of  property  by  an  assignee, 
and  he  should  be  required  to  bring  ejectment 
or  forcible  detainer.  Second,  it  is  claimed 
that  appellant  was  entitled  to  a  trial  before 
a  Jury.  Under  section  1  of  the  assignment 
act,  the  deed  of  assignment  vests  in  the  as- 
signee all  property  of  the  debtor  not  ex- 
empt. Section  8  of  the  voluntary  assign- 
ment act  (Hurd'B  St  c.  10a)  specifically  pro- 
vides for  citation  of  the  debtor  upon  appli- 
cation of  the  assignee,  and  for  his'  examlna- 
tloi)  as  to  his  property  and  effects,  and  that 
the  court  "may  compel  the  delivery  to  the 
assignee  of  any  property  or  estate  embraced 
in  the  assignment"  Section  7  provides  that 
the  assignee  shall  at  all  times  be  subject  to 
the  order  of  the  court  in  the  execution  of 
the  assignment,  while  section  11  authorizes 
the  assignee  to  make  sale  of  the  real  estate 
of  the  insolvent.  The  application  of  peti- 
tioner, the  bringing  of  the  defendant  into 
court,  the  hearing  and  judgment  of  the  court 
that  the  property  passed  by  the  assignment, 
and  the  direction  of  the  court  to  the  as- 
signee to  proceed  and  sell  the  property,  are 
all  fully  warranted  by  the  sections  of  the 
assignment  act.  In  Davis  v.  Dock  Co.,  129 
lU.  181,  21  N.  E.  830,  it  was  expressly  held 
that  the  county  court  has  Jurisdiction  and 
power,  in  the  first  instance,  to  determine 
what  property  has  passed  to  the  assignee, 
and  the  nature  and  extent  of  the  Interest  ac- 
quired by  him  therein  under  the  assign- 
ment. As  respects  the  position  that  the 
question  should  have  been  submitted  to  a 
Jury,  It  is  sufiScIent  to  say  that  there  is  no 
provision  of  the  statute  authorizing  or  re- 
quiring a  Jury  trial  where  a  question  arises 
as  to  what  property  vests  In  an  assignee. 


and,  as  was  held  in  Ward  y.  Farwell,  97  HI. 
614,  the  constitutional  guaranty  of  right  of 
trial  by  Jury  does  not  apply  to  special  sum- 
mary Jurisdictions  unknown  to  the  common 
law.  We  think  It  is  plain  that  the  entire 
matter  presented  by  the  petition  and  cross 
petition  was  one  purely  for  the  determina- 
tion of  the  county  court 

We  now  come  to  the  question  whether  ap- 
pellant was  entitled  to  an  estate  of  home- 
stead In  the  premises.  The  homestead  was 
not  waived  In  the  deed  of  assignment,  and 
if  appellant,  at  the  time  the  deed  was  made, 
was  entitled  under  the  statute  to  a  home- 
stead, that  right  has  not  been  lost  The 
statute  conferring  the  estate  of  homestead 
provides  that  every  householder  having  a 
family  shall  be  entitled  to  an  estate  of 
homestead.  Did  appellant  fall  within  the 
provision  of  the  statute?  Was  he,  at  the 
time  of  the  assignment  a  householder  hav- 
ing a  family?  It  appears  from  the  evidence 
that  Adolph  Holnbeck  formerly  resided  in 
Jerseyville,  where  he  had  a  wife  and  five 
children.  The  wife  died  more  than  five 
years  ago,  and  prior  to  March  1,  1893,  the 
three  older  children  were  married  and  the 
other  two  children,  a  son  20  years  old,  and  a 
daughter  19,  were  still  with  appellant  He 
then,  as  he  says,  about  March  1, 1893,  "broke 
up  housekeeping,  left  the  two  children  to 
care  for  themselves,  and  went  to  Spring- 
field." So  that  when  he  arrived  in  Spring- 
field, he  had  no  wife,  child,  or  relative  of 
any  description  living  with  him  or  depend- 
ing on  him  foi;  support.  After  appellant 
broke  up  housekeeping  In  Jerseyville,  and  at 
the  time  he  arrived  in  Springfield,  he  was 
not  a  householder  having  a  family,  and  was 
not  then  entitled  to  a  homestead.  But  it  is 
said,  after  the  1st  of  March,  1893,  and  be- 
fore the  assignment,  he  occupied  a  different 
position.  Before  leaving  Jerseyville,  appel- 
lant had  become  acquainted  with  a  Mrs. 
Hossmer  who  resided  on  a  farm  near  that 
town.  She  kept  house,  and  Eugene  Ever- 
hardt  and  Mrs.  Roseila  Everbardt  lived  with 
her  on  the  farm.  Before  leaving  Jersey- 
ville, appellant  stopped  for  a  time  with  Mrs. 
Hossmer  on  the  farm,  and  upon  his  arrival 
in  Springfield,  on  or  about  the  1st  of  March, 
1893,  he  rented  a  house,  and  Mrs.  Hossmer 
and  the  two  Everhardts  moved  there  and  re- 
sided with  him.  Subsequently  he  purchased 
the  premises  in  question  and  moved  thereon. 
These  parties  were  in  no  way  related  to  op- 
pellant,  and  he  was  under  no  obligation  to 
contribute  to  their  support.  When  the  deed 
of  assignment  was  made,  appellant  was  oc- 
cupying the  property  in  question,  and  the 
three  parties  named  were  living  with  him,  as 
they  had  done  since  he  first  came  to  Spring- 
field, and  it  is  claimed  he  was  a  householder 
having  a  family,  within  the  meaning  of  th» 
statute.  lu  order  to  establish  an  estate  Of 
homestead  under  the  statute  of  this  state, 
three  things  must  concur:  First,  the  person 
claiming  the  estate  must  be  a  householder; 
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second,  he  or  she  must  have  a  family;  third, 
the  premises  claimed  must  be  occupied  as  a 
residence.  Where  either  of  the  three  re- 
quirements does  not  exist,  the  person  claiming 
a  homestead  must  fail.  In  Bock  ▼.  Haas, 
110  111.  533,  In  discussing  what  facts  are 
necessary  to  create  an  estate,  the  court  said: 
"A  person  owning  a  dwelling  house  that  Is 
capable  of  being  occupied  for  that  purpose 
Is,  in  the  sense  of  the  statute,  a  householder. 
But  be  or  she,  under  the  statute,  must  have 
a  family.  Then,  what  is  a  family?  It  is, 
In  Its  popular  sense,  defined  by  lexicogra- 
phers to  be  a  collection  of  persons  living  to- 
gether. Hence,  one  person  cannot  consti- 
tute a  family.  •  •  *  And  a  family  of  the 
owner  or  householder  is  indispensable  to  the 
creation  of  the  estate  of  homestead.  A  per- 
son never  having  been  married,  and  having 
no  family,  cannot  claim  such  an  estate.  Nor 
can  a  man,  or  a  woman,  having  once  been 
maiTled,  and  surviving  the  husband  or  wife, 
and  having  no  children,  and  acquiring  title 
to  such  property  after  the  death  of  the  hus- 
band or  wUe,  claim  an  estate  of  homestead 
therein  any  more  than  can  a  person  who 
was  never  married."  In  the  state  of  Massa- 
chusetts, where  the  statute  provides  that 
there  shall  be  exempted,  to  the  value  of 
9800,  the  homestead  farm  or  lot,  or  build- 
ing thereon,  occupied  aa  a  residence,  and 
owned  by  the  debtor,  he  being  a  householder 
and  having  a  family,  it  was  held  that  the 
statute  did  not  embrace  a  case  of  an  unmar- 
ried woman  having  no  children.  Wood- 
worth  V.  Comstoclc,  10  Alien,  425.  In  the 
state  of  Georgia,  a  husband,  a  widow,  a 
guardian,  a  trustee,  who  represents  those 
who  are  dependent  upon  him  or  her  for  .a 
support,  and  Is  the  head  of  a  family  of  such 
dependents,  is  entitled  to  a  homestead. 
Marsh  v.  Lazenby,  41  Ga.  153.  The  Ameri- 
can &  English  Encyclopedia  of  Law  (volume 
9,  p.  449,  note  2)  states  the  rule  as  follows: 
"To  constitute  a  family,  within  the  meaning 
of  the  homestead  laws,  a  mere  aggregation 
of  individuals  in  the  same  house  Is  not  suffi- 
cient. There  must  be  an  obligation  upon  the 
head  of  the  house  to  support  the  others,  or 
some  of  them,  and  on  their  part  a  corre- 
sponding state  of  dependence."  Greenwood 
▼.  Maddex,  27  Arl:.  648;  Harbinson  v. 
Vaughan,  42  Ark.  539. 

Without  undertaking  to  lay  down  a  gen- 
eral rule  under  which  it  could  be  determined 
In  every  case  who  might  be  regarded  a 
iMoseholder  having  a  family,  within  the 
meaning  of  the  statute,  we  are  satisfied, 
under  the  facts  disclosed  by  this  record,  ap- 
pellant was  not  such  a  householder.  A  col- 
lection of  individuals  occupying  a  house. 
In  no  manner  connected  with  each  other, 
no  obligation  resting  on  the  head  of  the 
household  to  support  the  others,  and  no 
dependence  existing  on  their  part  to  the 
head  of  the  family,  cannot.  In  our  opinion, 
be  regarded  as  a  family,  within  the  mean- 
ing of  the  homestead  act.    But  we  do  not 


think  It  was  Intended  by  the  legislature  to 
restrict  the  operation  of  the  statute  to  a 
married  man  with  a  family.  A  bachelor  or 
a  widower  who  occupies  a  house  as  the  head 
of  a  family,  on  land  which  he  desires  to  set 
apart  as  a  homestead,  who  has  living  with 
him  a  mother,  father,  sisters,  or  brothers, 
who  are  dependent  upon  him  for  support, 
and  where  there  is  a  corresponding  duty  of 
support  resting  on  him,  might  properly  be 
regarded  as  a  householder  having  a  family, 
within  the  meaning  of  the  statute.  The  sec- 
ond section  of  the  homestead  act  (chapter 
52)  provides:  "Such  exemption  shall  con- 
tinue after  the  death  of  such  householder, 
for  the  benefit  of  the  husband  or  wife  sur- 
viving, so  long  as  he  or  she  continues  to 
occupy  such  homestead,  and  of  the  children 
until  the  youngest  child  becomes  twenty-one 
years  of  age."  This  section,  limiting  the 
homestead  to  relatives  in  case  of  the  death 
of  the  householder,  would  seem  to  Indicate 
that  the  legislature  never  contemplated  that 
the  family  of  the  householder  could  be  made 
up  of  persons  in  no  manner  related  to  each 
other  by  consanguinity  or  otherwise.  We 
do  not  think  the  legislature  ever  intended  to 
confer  the  estate  of  homestead  upon  a  man 
with  no  family  of  his  own,  who  had  a  house 
he  occupied  with  a  collection  of  persons 
whom  he  was  under  no  obligation  to  sup- 
port, or  to  whom  he  was  in  no  manner  re- 
lated. But,  on  the  other  hand,  the  object  of 
the  statute  was  to  protect  a  householder 
who  had  a  family  of  his  own  who  were  de- 
pendent upon  him  for  support,  and  to  whom 
he  owed  some  dnty.  The  Judgment  of  the 
county  court  will  be  affirmed.    Affirmed. 


(166  111.  194) 

TORRENCB  v.  SHEDD  et  al. 
(Supreme  Court  of  Iliinois.   June  15,  1895.) 

CONTBAOT  TO   COSVET— OfPBR  TO  PbRPOBM— TaX 

TiTLS  Limitations. 

1.  Where  it  was  covenantod  that,  as  soon 
as  S.  would  acquire  title  to  certain  lands  and 
convey  the  same  to  H.,  H.  would  convey  cer- 
tain lands  to  8.,  and  S.  acquired  said  title,  nei- 
ther H.  Dor  his  assies  can  enforce  the  con- 
tract against  S.  or  nis  assigns  without  per- 
formance, or  an  offer  to  perform,  by  H,  or  Iiis 
assigns.    Per  Craig,  C.  J.,  dissenting. 

2.  One  claiming  nnd^r  a  tax  deed,  though 
unsupported  by  affidavit  showing  that  notice 
was  Riven  to  the  owner,  if  otherwise  regular, 
is  entitled  to  the  protection  of  Rev.  St  1^3,  c. 
83,  I  4,  providing  that  actions  for  the  recovery 
of  lands  of  which  any  person  having  a  connect- 
ed title  from  any  officer  authorized  to  sell  land 
for  taxes  shall  be  brought  within  seven  years. 
Per  Craig,  C.  J.,  dissenting. 

Dissenting  opinion.  For  majority  opinion, 
see  41  N.  E.  95. 

CRAIG,  C.  J.  (dissenting).  I  ant  unable  to 
agree  with  a  majority  of  the  court  in  the 
decision  of  this  case.  When  the  case  was 
here  before,  it  will  be  found,  upon  an  ex- 
amination of  the  opinion  of  the  court  then 
filed  (Torrence  v.  Shedd.  112  lU.  466),  tluit 
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three  qnestlons  In  dispute  between  the  par- 
ties were  then  settled  and  determined.  Up- 
on this  point  the  opinion  reads:  "It  Is  con- 
tended in  the  original  argument,  as  well  as 
In  the  petition  for  a  rehearing,  among  other 
things:  First,  that  the  Onahan  contract  of 
the  29th  of  January,  1876,  was  binding  up- 
on Sorln,  and  that  appellant  is  consequently 
concluded  by  it;  second,  that  the  deed  and 
contract  between  Torrence  and  Sorln  of  the 
20th  of  January,  1881,  are  champertous  and 
void;  and  third,  that  by  virtue  of  Sorin's 
deed  to  Bowen  of  the  25th  of  April,  1871, 
appellant  is  estopped  from  setting  up  title 
to  the  land  In  question.  We  have  carefully 
considered  these  positions,  and  *  *  *  we 
are  fully  satisfied  that  said  positions,  and 
each  of  them,  are  not  tenable,  and  they 
must,  therefore,  henceforth  be  regarded  as 
conclusively  settled  against  appellees." 
The  opinion,  after  discussing  other  matters, 
concludes:  "The  remanding  order  In  ques- 
tion will  therefore  be.  and  is  now,  so  modi- 
fled  and  amended  as  to  leave  all  questions 
arising  upon  the  record,  except  the  three 
herein  disposed  of  and  eliminated  from  the 
cose,  open  for  further  consideration  upon 
the  rehearing  of  the  cause  in  the  superior 
court"  From  this  statement  it  Is  plain  that, 
so  far  as  any  claim  was  predicated  upon  the 
Onahan  contract,  that  was  adjudicated,  set- 
tied,  and  determined,  and,  having  been  de- 
termined, the  Onahan  contract,  and  all  rights 
under  it,  were  out  of  the  case,  and  X  am 
aware  of  no  authority  under  which  that 
matter  could- again  be  reopened  and  rights 
predicated  thereon.  But.  it  is  said,  a  letter 
was  Introduced  on  the  last  trial  which  was 
not  before  the  court  when  the  case  was  de- 
cided by  this  court  If  a  letter  was  put  in 
evidence  In  regard  to  the  Onahan  contract, 
that  was  error,  as  the  court  had  no  right, 
under  our  former  decision,  to  enter  upon 
any  consideration  of  matters  connected  with 
or  growing  out  of  the  Onahan  contract. 

On  the  last  bearing  in  the  superior  court 
appellees  set  up,  as  a  defense  to  the  relief 
claimed  in  the  bill,  the  contract  entered  into 
March  8,  1877,  between  Haines  and  Sorln. 
Appellees  did  not  undertake  to  show  that 
Haines  or  bis  assigns  had  performed  the 
contract,  or  that  they  were  ready  or  willing 
to  perform  it,  or  that  it  Imposed  any  obli- 
gation on  them,  but  they  claimed  that,  as 
soon  as  Sorln  acquired  title  to  the  undivid- 
ed one-third  of  the  quarter  section,  under 
the"  contract,  they  became  seised  of  that  ti- 
tle, and  Sorln  was  without  relief  in  a  court 
of  equity.  The  court,  on  the  hearing,  dis- 
missed the  bill,  holding,  as  I  understand  the 
decree,  that,  under  the  Haines-Sorin  con- 
tract Sorln  became  a  trustee  for  Haines  and 
his  grantees,  and  when  he  acquired  the  un? 
divided  one-third  of  the  title  to  the  land 
from  the  heirs  of  Edward  De  Seille,  he  could 
not  assert  that  title  In  a  partition  proceed- 
ing, but  appellees  were  entitled  to  that  ti- 
tle.  I  do  not  concur  In  that  view.   At  the 


time  the  contract  was  made,  Haines  held 
the  title  to  two-thirds  of  the  north  quarter, 
and,  by  the  express  terms  of  the  contract 
all  that  appellees  can  claim  under  the  con> 
tract  is  that  in  the  event  Sorln  obtained  the 
title  to  the  other  one-third,  he  agreed  to  con- 
vey to  Haines  that  title,  and  then  Haines 
agreed  to  convey  to  Sorln,  by  perfect  title, 
17  acres  of  the  quarter.  If  this  was  the 
contract  the  consideration,  and  the  only  con- 
sideration, for  a  deed  from  Sorln  to  Haines 
was  that  Haines  should  convey  17  acres  to 
Sorln.  Can  Haines  or  his  grantees  compel 
Sorln  to  convey  without  payment  of  the 
consideration  for  which  the  conveyance  was 
agreed  to  be  made?  I  am  aware  of  no  prin* 
ciple  of  equity  which  would  lend  its  aid 
to  establish  a  rule  of  that  character.  The 
proposition  Is  too  plain  to  admit  of  argu- 
ment that,  where  a  vendor  agrees  to  con> 
vey  for  a  certain  stipulated  consideration, 
to  be  paid  by  the  vendee,  the  vendee  cannot 
obtain  a  deed  unless  he  has  performed  hla 
part  of  the  contract  or  has  offered  to  per- 
form. The  relief  claimed  by  appellees  is 
but  a  specific  performance  of  a  contract 
If  they  were  substituted  to  the  place  that 
Haines  occupied  in  the  contract  in  respect 
to  Sorln.  then  they  were  bound  to  assume 
Haines'  obligaticm  to  Sorln.  They  cannot 
obtain  the  benefits  of  the  contract  without 
at  the  same  time  assuming  the  burdens  im- 
posed by  It  If,  then,  they  are  demanding 
the  specific  performance  of  a  contract  what 
is  the  law  applicable  to  the  case?  "It  is  the 
fundamental  doctrine,  upon  which  the  spe- 
cific enforcement  of  contracts  in  equity  de- 
pends, that  either  of  the  parties  seeking  to 
obtain  the  equitable  remedy  against  the  oth- 
er must  as  a  condition  precedent  to  the 
existence  of  his  remedial  right  show  that 
he  has  done,  or  offered  to  do,  or  is  then 
ready  and  willing  to  do,  all  the  essential 
and  material  acts  required  of  him  by  the 
agreement  at  the  time  of  commencing  the 
suit  and  also  that  he  is  ready  and  willing 
to  do  all  such  acts  as  shall  be  required  of 
him  In  the  specific  execution  of  the  contract 
according  to  its  terms."  Pom.  Spec.  Perf. 
Oont  {  323;  Fry,  Spec.  Perf.  (  608.  This 
court  has  held,  in  a  number  of  cases,  that 
"no  rule  is  better  settled  than  that  a  party 
cannot  compel  the  specific  performance  of 
a  contract  in  equity,  unless  he  shows  that 
he  himself  has  specifically  performed,  or 
can  Justly  account  for  the  reason  of  his  non- 
performance." Scott  V.  Shepherd,  3  Gllman. 
483;  Stow  V.  Russell,  36  IlL  18;  Board  v. 
Henneberry,  41  111.  179;  Oronk  v.  Trumble, 
G6  HL  42a 

Here  Haines  parted  with  the  title  he  held 
to  the  quarter  of  land  long  before  Soriu  ob- 
tained the  title  from  Edward  De  Sellle  to  his 
one-third  Interest.  Haines  never  offered  to 
perform  the  contract  nor  have  his  grantees 
ever  offered  to  do  so.  This  action  for  parti- 
tion was  brought  in  August  1881.  On  the 
first  bearing,  appellees  did  not  set  up  this 


Digitized  by 


Google 


at.) 


TOKRENCE  V.  SHEDD. 


178 


Halnes-SoHn  contract  as  a  defense.  It  was 
not  put  lu  evidence  or  relied  upon.  Indeed, 
it  was  never  beard  of,  as  a  defense,  until 
the  second  hearing.  Moreover,  th}s  cause 
has  been  pending  about  13  years,  and  appel- 
lees Iiave  never,  at  any  time,  offered  to  per- 
form the  contract,  nor  have  they  ever  re- 
quested Sorin  to  perform  it.  Does  this  show 
that  they  have  been  ready  and  willing  to  do 
such  acts  as  the  contract  requires,  which  Ib 
a  condition  precedent  to  a  specific  perform- 
ance of  the  contract?  Where  there  have 
been  such  delay  and  total  disregard  of  the 
terms  and  conditions  of  a  contract,  a  court 
of  equity  will  never  decree  a  specific  per- 
formance. But,  it  is  said,  under  the  con- 
tract there  was  a  relation  of  trust  existing 
between  Haines  and  Sorin.  AU  that  can  be 
claimed  of  the  contract  Is  that  it  was  a 
mere  written  agreement,  under  which  Sorin 
agreed,  provided  he  acquired  the  outstanding 
title,  to  convey  it  to  Haines,  in  consideration 
of  which  conveyance  Haines  agreed  to  con- 
vey to  Sorin,  by  perfect  title,  17  acres  of  the 
land.  Is  there  any  trust  created  by  such  a 
contract?  If  so,  a  trust  is  created  by  every 
contract  where  one  .person  sells  lands,  by 
contract  or  bond  for  deed,  to  another.  When 
Sorin  obtained  title  to  the  land  in  question 
be  held  the  title  as  owner.  He  held  in  his 
own  right,  and  not  in  trust  for  any  person. 
Of  course,  he  was  bound  to  comply  with  any 
contract  he  had  made  in  regard  to  the  land, 
with  Haines  or  any  other  person;  but  that 
fact  did  not  make  him  a  trustee. 

There  is  another  brancb  of  the  decision  of 
the  majority  of  the  court  in  which  I  do  not 
concur.  In  1867  the  land  in  question  was 
sold  for  taxes,  and  on  the  2d  day  of  Septem- 
ber, 1S69,  under  and  by  virtue  of  the.  sale, 
the  sheriff  of  Cook  county  executed  and  de- 
livered to  John  Forsythe,  assignee  of  the 
purchaser  at  the  tax  sale,  a  deed  for  the 
premises.  On  the  bearing,  the  defendants 
offered  in  evidence  the  delinquent  list.  Judg- 
ment, precept,  certificate  of  sale,  affidavit 
filed  on  application  for  deed,  and  the  sheriff's 
deed.  The  evidence  was  offered,  for  the  pur- 
pose of  establishing  title  under  the  act  of 
1S35,  which  provides  that  "actions  brought 
for  the  recovery  of  any  lands,  tenements  or 
hereditaments,  of  which  any  person  may  be 
possessed  by  actual  residence  thereon,  for 
seven  successive  years,  having  a  connected 
title,  In  law  or-  equity,  deducible  of  record 
from  this  state  or  the  United  States,  or  from 
any  public  officer  or  other  person  authorized 
by  the  laws  of  this  state  to  sell  such  land 
for  the  nonpayment  of  taxes,  *  •  •  shall 
be  brought  within  seven  years  next  after 
possession  being  taken,  as  aforesaid."  The 
affidavit  for  a  deed  did  not  conform  to  the 
requirements  of  the  statute,  and  for  this  rea- 
son the  court  excluded  all  the  offered  evi- 
dence, and  also  all  evidence  introduced  for 
the  purpose  of  establishing  possession,  by- 
actual  residence,  under  such  title,  and  this 
ruling  is  relied  upon  as  error.    In  Collins  t. 


Smith,  18  111.  IGO,  In  discussing  the  meaning 
of  the  statute,  "having  a  connected  title,  in 
law  or  equity,  deducible  of  record,"  it  was 
held  that  the  statute  had  reference  only  to 
the  source  or  beginning  of  title  under  which 
the  party  claims,  and  not  to  each  link  in  the 
chain.  It  is  there  said  (page  163):  "If  the 
foundation,  source,  or  beginning  of  the  title 
nnder  which  the  party  claims  and  enters  la 
of  record,— that  is,  by  grant  of  the  state  or 
the  United  States,  or  by  grant  of  a  public  of- 
ficer or  other  person  authorized  to  sell  for 
nonpayment  of  taxes,  or  on  execution,  or 
under  order.  Judgment,  or  decree  of  a  court 
of  record,— then  it  is  deducible  of  record  to 
every  person  who  can  connect  himself  with 
it"  by  competent  evidence.  In  Jandon  v.  . 
McDowell,  56  111.  53,  as  appears  from  the 
record,  Duncan  held  title  from  the  United 
States,  and  on  March  19,  1S39,  he  conveyed 
to  the  plaintiff.  The  deed  was  recorded  on 
April  18th  of  the  same  year.  Afterwards, 
and  on  November  7,  1840,  Duncan  made  a 
second  conveyance  to  Marvin  Owen,  and  the 
defendant  acquired  title  by  mesne  convey- 
ances from  Owen.  In  1844  the  defendant 
moved  on  the  land,  and  resided  thereon  for 
a  period  of  seven  years,  and  In  the  action  of 
ejectm^it  brought  against  bim  by  Jandon, 
who  acquired  the  first  conveyance  from  Dun- 
can, said  defendant  set  up  and  relied  upon 
the  statute  of  1835  as  a  defense  to  the  ac- 
tion, and  the  court  held  that  be  brougbt 
himself  within  the  bar  of  the  statute,  and 
that  the  plaintiff  could  not  recover.  It  is 
there  said:  "Defendant  In  error  has  shown 
a  connected  chain  of  title  from  the  general 
government  to  himself,  by  patent  and  mesne 
conveyances.  This  Is  prima  facie  a  title  in 
fee,  at  law,  and  Is  the  kind  of  title  con- 
templated by  the.  statute  of  1835.  It  would 
be  unreasonable  to  suppose  the  legislature 
cmly  intended  to  embrace 'perfect  titles,  as 
they  could  always  be  successfully  asserted 
in  the  courts,  and  hence  require  no  aid  from 
the  statute  of  limitations.  Had  defendant 
In  error  held  the  first  deed  from  Duncan, 
then  bis  title  would  have  been  amply  good 
without  the  bar  of  the  statute.  But  only 
being  apparently  the  better  title,  and  being 
connected  by  deeds  purporting  to  convey  the 
fee,  It  Is  the  legal  title  contemplated  by  the 
statute."  In  Elston  v.  Kennlcott,  46  111.  187, 
the  construction  of  the  act  of  1835  arose  in 
a  case  where  the  defendant  relied  on  a  tax 
deed  of  1842,  which  was  offered  in  evidence 
without  a  Judgment  or  precept.  But,  while 
the  court  held  that  the  deed  was  color  of 
title,  it  was  also  held  that  the  deed  was 
not  a  prima  facie  title.  It  Is  there  said 
(page  210):  "If  the  defendants  'had  shown, 
not  merely  a  tax  deed,  but  also  a  Judgment 
and  precept  directing  the  sale,  they  would, 
doubtless,  have  been  within  the  statute,  even 
though  the  tax  title  might  not  have  been 
good  as  paramount  title."  In  Pillow  v.  Rob- 
erts, 13  How.  477,  the  construction  of  a 
limitation  statute  of  Arkansas  was  before- 
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the  court,  which  proTtded  that  all  actions 
against  the  purchaser,  his  heirs,  or  assigns, 
for  the  recovery  of  lands  sold  by  any  col- 
lector of  the  revenue  for  the  nonpayment 
of  taxes,  and  for  lands  sold  at  Judicial  sale, 
shall  be  brought  within  five  years  after  the 
date  of  such  sales.  In  passing  on  the  stat- 
ute the  court  said:  "In  order  to  entitle  the 
defendant  to  set  up  the  bar  of  this  statute 
after  five  years'  adverse  possession,  he  had 
only  to  show  that  he  and  those  under  whom 
he  claimed  held  under  a  deed  from  a  col- 
lector of  the  revenue  of  lands  sold  for  the 
nonpayment  of  taxes.  He  was  not  bound 
to  show  that  all  the  requisitions  of  the  law 
had  been  complied  with,  in  order  to  make 
the  deed  a  valid  and  indefeasible  convey- 
ance of  the  title."  See,  also,  Moore  v.  Brown, 
11  How.  424. 

From  these  cases  it  is  apparent  that,  where 
a  party  relies  on  the  act  of  1835,  he  is  not 
required  to  establish  a  valid  title,  bat  is 
only  required  to  produce  a  prima  facie  title, 
—one  that  appears,  on  Its  face,  to  be  good, 
but  at  the  same  time  contains  defects  which 
might  be  sufficient  to  defeat  It  if  relied  upon 
as  paramount  title.  If  the  title  relied  upon 
is  a  tax  title,  it  is  not  necessary  to  prove 
that  all  the  steps  required  by  law  to  make  a 
valid  title  have  been  complied  with,  but  if 
there  is  a  Judgment,  a  precept,  and  deed, 
that  will  be  sufficient,  although  all  the  re- 
quirements provided  by  the  statute  have  not 
been  observed.  This  construction  Is  sus- 
tained by  the  cases  cited,  and  It  has  been  ad- 
hered to  so  long  that  it  may  be  regarded  as 
a  rule  of  property,  and  ought  not  to  be 
changed.  In  the  record  before  the  court, 
as  I  understand  it,  complainant  established 
title  to  an  undivided  one-third  of  the  land  In 
controversy,  and,  in  my  opinion  he  was  enti- 
tled to  a  decree  for  the  land,  except  so  far 
as  any  part  may  fiave  been  occupied,  by  ac- 
tual residence,  for  seven  successive  years, 
under  a  connected  title  deduclble  of  record 
from  the  state,  as  provided  by  the  act  of 
1835. 


(15»  in.  4S) 

DOTY  et  al.  v.  DOTY  et  al.t 

(Supreme  Court  of  Illinois.    Nov.  25,  1895.) 

Dbbd— Names— iDBNTiTV  of  Okantbr— Presump- 
tion—CoMPETEScr  OF  Witness- Waiver. 

1.  Where  land  was  occupied  jointly  by  both 
father  and  son,  of  the  same  name,  the  pre- 
sumption that  a  patent  for  the  land  to  a  man  of 
that  name  is  intended  for  the  father  may  be 
rebutted  by  proof  that  neither  the  father  nor 
his  wife  ever  claimed  any  interest  in  the  land, 
and  that  the  son,  for  many  years  after  their 
deaths,  continued  to  treat  the  land  as  his,  with- 
out objection  ou  the  part  of  his  brothers  and 
sisters. 

2.  The  objection  that  a  witness  is  incom- 
petent because  he  is  a  party,  and  the  adverse 
party  defends  as  heir  of  a  decedent,  is  waived 
if  not  made  at  Ike  hearing. 


1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Appeal  from  circuit  court,  Macoupin  coun- 
ty;   Robert  B.  Shirley,  Judge. 

Bill  for  partition  by  Francis  M.  Doty  and 
others  against  Elijah  Doty  and  others. 
There  was  a  decree  dismissing  the  bilL 
Complainants  appeal.    Affirmed. 

Yancey  &  Peebles,  for  appellants.  F.  W. 
Burton  and  KepUuger  &  Steward,  for  appel- 
lees. 

CARTER,  J.  This  was  a  bill  for  the  par- 
tition of  40  acres  of  land,  fUed  May  23,  1894, 
in  the  circuit  court  of  Macoupin  county,  by 
appellants  against  appellees.  Appellants 
Claim  as  the  heirs  at  law  of  their  father, 
Elijah  Doty,  deceased,  and  allege  that  said 
Doty  in  his  lifetime  entered  the  land  In  ques- 
tion at  the  land  office  at  EdwardsviUe,  in  the 
fall  of  1853,  at  the  government  price  of  $1.^ 
per  acre,  and  paid  the  total  amount,  $50,  at 
that  time,  and  that  he  afterwards  received 
a  patent  for  the  land  from  the  government, 
signed  by  Franklin  Pierce,  president  of  the 
United  States.  They  also  claim  that  their 
father  occupied  said  premises  with  his  fam- 
ily from  about  1848  to  the  time  of  his  deatli, 
in  1880;  that  he  left  surviving  him  a  widow 
and  eight  children;  and  that  under  the  law 
in  force  at  the  time  of  his  death  the  widow 
was  entitled  to  the  use  and  occupation  of 
the  tract  in  question  until  her  death,  which 
occurred  In  1888,  her  dower  not  having  been 
set  off  to  her.  Elijah  Doty,  a  son  of  the  de- 
ceased, answered  the  bill,  denying  that  his 
father  ever  had  any  title  to  the  land,  but 
claimed  that  it  was  entered  by  his  father 
for  him  (the  son);  that  he  was  10  years  old, 
and  was  working  out  and  earned  the  money, 
his  father  having  given  him  his  time,  and 
that  he  sent  his  father  to  EdwardsviUe  to 
pre-empt  the  tract  for  him;  that  in  Septem- 
ber, 1854,  he  made  final  payment  for  the  land 
at  EdwardsviUe,  and  secured  a  certificate  of 
entry.  He  testified  that  in  1867  he  procured 
a  patent  from  the  United  States,  which  he 
recorded  In  Macoupin  county;  that  his  fa- 
ther and  mother  and  the  family  stayed  with 
him  on  the  place,  and  that  he  was  in  the 
full  and  undisputed  possession,  and  paid  the 
taxes,  from  the  year  1854  until  he  conveyed 
the  premises  by  warranty  deed  to  defend- 
ant Alexander  Webber,  In  1892;  that  be  had 
frequently  mortgaged  the  premises  before  he 
had  sold  to  Webber.  On  March  9,  1894. 
Webber  executed  a  bond  for  a  deed  to  the 
tract  to  Richard  Aulabangh,  and  since  that 
time  said  Aulabangh  has  been  in  sole  pos- 
session. Defendants  Webber  and  Aulabaugh 
Joined  in  the  answer  with  defendant  Doty, 
and  set  up  laches  and  the  statute  of  limita- 
tions as  a  further  defense.  Defendant  Mat- 
lack  answered  separately,  setting  up  a  loan 
of  $000  to  defendants  Doty  and  Webber,  Feb- 
ruary 10,  1893,  and  their  mortgage  of  said 
premises  and  another  tract,  securing  said 
loan.  The  cause  was  referred  to  the  master 
In  chancery,  who  reported  the  evidence  to 
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the  court.  Each  party  reserved  the  right  to 
Introduce  further  evidence  before  the  court 
on  the  final'  hearing,  and  on  such  hearing 
complainants  introduced  the  certificate  of 
the  auditor  of  public  acconnts,  dated  Feb- 
ruary 23, 1895,  certifying  that  the  records  of 
the  general  land  office  formerly  located  at 
EdwardsvUle  showed  that  said  land  was 
sold  to  Elijah  Doty,  of  Macoupin  county, 
October  4,  1853,  for  ^1.25  per  acre,  and  that 
his  receipt  for  $50  was  dated  October  4, 
1853,  and  numbered  2(5,662.  The  court  found 
the  equities  with  the  defendants;  that  de- 
fendant Elijah  Doty  received  a  patent  from 
Franklin  Pierce,  president  of  the  United 
States,  to  the  premises  In  question,  dated 
September  15,  1854,  which  instrument  was 
recorded  in  Macoupin  county  December  13, 
1807,  and  that  he  was  the  owner  of  the  said 
premises,  and  had  been  in  possession  and 
control,  undisputed,  and  paid  all  taxes  as- 
sessed  thereon,  from  the  date  of  said  patent 
until  the  sale  by  him  to  said  defendant  Web- 
ber in  1892;  that  defendant  Webber  had 
not,  prior  to  this  conveyance  to  him  by  the 
defendant  Doty,  any  notice  that  complain- 
ants, or  any  of  them,  had  or  claimed  to  have, 
and  that  they  had  not  claimed,  any  Interest 
In  said  premises,  and  that  defendant  Web- 
ber hod  executed  a  mortgage  of  the  premises 
to  defendant  Matlaclt;  and  that  the  latter 
had  no  notice  that  complainants,  or  any  of 
them,  claimed  any  right  or  Interest  in,  and 
that  they  had  no  right  or  interest  In,  said 
premises.  The  bill  was  dismissed  by  the 
court  at  complainants'  costs.  From  that  de- 
cree this  appeal  is  prosecuted  by  complain- 
ant Francis  M.  Doty. 

The  questions  Involved  are  mostly  ques- 
tions of  fact.  The  land  was  entered  and  the 
patent  Issued  In  the  name  of  Elijah  Doty, 
but  whether  It  was  Elijah  Doty  the  father 
or  Elijah  Doty  the  son  Is  a  question  which, 
from  the  conflicting  evidence  in  the  record, 
Is  not  altogether  free  from  difficulty.  If  the 
testimony  of  Elijah  Doty,  the  appellee.  Is  to 
be  believed,  his  father,  since  deceased,  en- 
tered the  land  for  him,— in  his  name  and 
with  his  money.  It  Is  not  disputed,  but 
clearly  proved,  that  $20  of  the  money  were 
furnished  by  Elijah  Doty  the  son.  He  tes- 
tified that  he  paid  the  balance,  also,  but 
there  is  other  evidence  in  the  record  tending 
to  prove  the  contrary.  It  cannot  be  said, 
however,  that  his  statement  In  this  respect 
is  clearly  disproved,  and,  unless  It  shall  be 
concluded  that  he  Is  unworthy  of  belief,  we 
are  of  the  opinion  that  his  testimony  that 
he  furnished  all  of  the  money  Is  not  over- 
come by  the  other  evidence  In  the  record. 
The  evidence  showed  that  he  was  19  years 
old  at  the  time  the  land  was  entered,  that 
his  father  had  given  him  his  time,  and  that 
he  was  working  out  as  a  hired  hand.  It  is 
clearly  proved  that  he  paid  all  the  taxes  as- 
sessed on  the  land  up  to  the  time  he  sold 
the  land,  in  1892;  that  he  cleared  and  im- 
proved the  land,  and  exercised  acts  of  own- 


ership over  it,  for  many  years,  running  back 
nearly  to  the  time  of  its  original  entry.  He 
testified  that  it  was  understood  between  him- 
self and  bis  parents  that  they  should  have 
a  home  there  as  long  as  they  lived.  His 
father  died  in  1860,  and  he  mai-ried  in  1861, 
and  thereafter  lived  on.  Improved,  and  culti- 
vated the  land,  until  be  sold  It,  in  1892,  ex- 
cept that  for  two  i)erlods— one  of  about  one 
year,  and  the  other  of  about  two  years— he 
was  in  Kansas.  But  during  these  periods 
of  absence  be  rented  the  land  to  others,  and 
received  the  rents.  His  mother  remained 
on  the  land  for  about  two  years  after  the 
death  of  his  father,  and  thereafter  lived  with 
her  children,  who  had  married  and  settled 
in  the  immediate  neighborhood.  It  does  not 
appear  that  she  ever  claimed  any  interest  In 
the  land,  or  to  the  Ihcome  or  rents.  Nearly 
all  of  his  brothers  and  sisters  settled  and 
lived  in  the  Immediate  neighborhood,  but 
there  Is  no  evidence  In  the  record  that  they 
ever  questioned  appellee's  right  to  the  land, 
or  to  the  rents  received  for  It.  In  1865,— 
20  years  before  the  commencement  of  this 
suit,— he  mortgaged  the  land  for  borrowed 
money,  with  the  knowledge  and  In  the  pres- 
ence of  one  of  his  brothers,  and  no  question 
of  his  right  to  do  so  was  raised.  His  brother 
Francis  Doty,  the  principal  complainant,  and 
the  only  one  prosecuting  this  appeal,  testi- 
fied that  he  heard  of  his  brother  mortgaging 
the  land,  but  paid  no  attention  to  it,  and  that 
he  saw  the  record,  which  showed  that  his 
brother  was  dealing  with  the  land  as  his 
own.  His  mother  died  in  1888,  at  the  home 
of  one  of  her  children.  In  the  neighborhood, 
while  appellee  Elijah  Doty  was  living  on 
this  land,  and  for  more  than  six  years  after 
her  death  nothing  was  done  or  said  by  any 
of  the  complainants  to  question  his  title.  He 
sold  and  conveyed  the  land  by  warranty 
deed  to  appellee  Webber  In  1892,  and  deliv- 
ered the  possession  to  Webber,  and  after- 
wards he  and  Webber  Joined  in  a  mortgage 
to  appellee  Matlaok  on  this  and  other  land 
without  objection  or  hindrance  from  any  of 
the  complainants.  To  avoid  the  statute  of 
limitations.  It  Is  Insisted  by  appellees  that, 
their  mother's  dower  not  having  been  as- 
signed to  her,  she  was  entitled  to  the  whol^ 
of  the  premises  until  her  death,  and  that 
whatever  possession  appellee  Elijah  Doty 
bad  was  under  and  subject  to  her  right,  and 
that  after  her  death  he  was  in  possession  as 
a  tenant  in  common  with  the  other  heirs. 
We  do  not  consider  It  necessary  to  consider 
the  lapse  of  time,  nor  the  apparent  acquies- 
cence of  the  complainants  In  the  acts  of  their 
brother  Elijah  Doty  in  dealing  with  others 
respecting  the  land,  as  bearing  upon  the 
questions  discussed  by  counsel  relating  to 
the  statute  of  limitations,  laches,  or  estop- 
pel, but  only  as  bearing  upon  the  qtiestlon 
of  fact  as  to  whether  the  Elijah  Doty  named 
In  the  patent  was  the  father  or  the  son.' 
That  such  lapse  of  time,  and  such  long 
silence  of  complainants,  apparently  with  full 
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knowledge  tbat  their  brother  was  claiming 
the  land  and  dealing  with  It  as  his  own,  and 
that  the  title  of  record  was  vested  In  him, 
are  facts  of  the  strongest  character,  tending 
to  corroborate  the  claim  and  testimony  of 
appellee  Elijah  Doty,  cannot  reasonably  be 
questioned.  Independent  of  any  evidence 
to  the  contrary,  or  other  things  being  equal. 
It  would  undoubtedly  be  presumed  that  the 
Elijah  Doty  mentioned  In  the  certificate  of 
entry  and  In  the  patent  was  the  father,  in- 
stead of  the  son;  for  where  a  father  and 
■on  have  the  same  name,  and  a  conveyance 
of  land  Is  made,  leaving  it  uncertain  on  the 
face  of  the  deed  whether  the  grant  Is  to  the 
father  or  the  son,  the  law  will  presume  that 
the  fath»  was  Intended  as  the  grantee.  In 
the  absence  of  proof  to  the  contrary.  Orsyes 
T.  Colwell,  90  IlL  012.  We  think  such  proof 
was  made  In  this  case,  and,  on  the  whole  evi' 
dence,  we  are  of  the  opinion  the  son,  and 
not  the  father,  was  the  patentee. 

We  do  not  think  the  case,  as  made  by  ap- 
pellees, was  overcome  by  the  certificate  of 
the  auditor  given  In  evidence  by  the  com- 
plainants. It  throws  no  light  on  the  ques- 
tion of  Identity,  except  as  to  fixing  the  date 
of  entry  and  of  the  receipt  of  the  $5(k  We 
do  not,  however,  attach  as  much  importance 
to  the  question  whether  the  money  was  paid 
in  18S3  or  in  1854  as  counsel  have  done  in 
their  argument  As  to  Just  what  occurred 
40  years  ago,  and  the  year  in  which  it  oc- 
curred, the  memory  of  man  cannot,  in  most 
instances,  be  depended  upon  as  being  exact; 
but  the  fact  whether  the  land  was  bought 
with  the  money  of  appellee  Blljah  Doty,  and 
in  his  name,  and  for  him,  he  would  doubt- 
less remember;  and  we  cannot,  when  all  of 
the  evidence  is  considered,  and  especially  in 
the  face  of  the  strong  corroborating  facts 
and  circumstances  in  the  record,  find  that  he 
is  unworthy  of  belief.  It  is  contended  by 
counsel  for  appellants  that  he  was  not  a 
competent  witness,  and  that  his  testimony 
should  be  disregarded.  We  do  not  feel  called 
upon  to  determine  whether  he  was  a  compe- 
tent witness  or  not  The  parties  had  the 
right  to  treat  all  the  parties  to  the  suit  and 
persons  Interested  in  the  event  of  the  suit 
as  competent  witnesses,  if  they  chose  to  do 
so.  In  other  words,  they  had  the  right  to 
waive  the  right  to  object  to  the  testimony  of 
any  witness  on  the  ground  of  incompetency. 
The  testimony  was  taken  before  the  master, 
and  the  right  to  object  to  the  testimony  of 
any  witness  on  the  ground  of  incompetency 
on  the  trial  ot  the  cause  was  reserved.  But 
no  such  objection  4ras  made  on  the  trial, 
but  the  whole  evidence,  as  taken  by  the 
master,  was  read  on  the  hearing  without  ob- 
jection. No  objection  having  been  made  to 
the  testimony  In  the  trial  court  that  the  wit- 
ness was  Incompetent  none  can  be  made  for 
the  first  time  in  thiis  conrt,  but  mnst  be 
deemed  to  have  been  waived.  Warren  v. 
Warren,  105  111.  568;  Kelsey  v.  Snyder,  118 
lU.  644,  9  N.  B.  195;  Webb  r.  Insurance  Co., 


6  Oilman,  228.  Believing  that  the  learned 
chancellor  decided  the  case  correctly  in  the 
circuit  court  the  decree  will  be  affirmed. 
Decree  affirmed. 


(U»  III.  u» 
B.  S.  GRBBN  CO.  v.  BLODGETT.i 
(Supreme  Court  of  Illinois.    Nov.  25,  1895.) 

AmAV — WaIVINO    ErKOB  —  COBFOKATIOHS — SUB- 
SCRIPTION— ^EXBCUTIOK  or  COKTBAOT. 

1.  Where  the  record  shows  ttiat  a  demurrer 
to  a  replication  was  overruled,  and  that  there- 
upon, ''by  agreement  of  the  pMties,"  the  issues 
Joined  were  submitted  to  the  court  for  trial,  the 
inference  is  that  the  parties  treated  the  repli- 
cation as  traversed,  and  waived  the  right  to 
assign  as  error  the  ruling  on  the  demurrer. 

2.  A  bosiness  corporation  may  subscribe 
money  in  consideiation  of  securing  the  loca- 
tion of  B  post  office  near  its  place  of  bnsiaess. 
55  111.  App.  556,  affirmed.  Richelieu  Hotel  Co. 
V.  International  Military  Encampment  Co.,  29 
N.  E.  1044,  140  111.  248,  followed. 

S.  A  subscription  by  a  business  corporation, 
signed  in  the  corporate  name  by  its  president 
is  binding,  though  not  under  seal  5d  IU.  App. 
066,  affirmed. 

Appeal  from  appellate  court  Third  district 
Assumpsit  by  Charles  H.  Blodgett  for  the 
use  of  Sarah  D.  Swayne  against  the  B.  S. 
Green  Conipfiny.  Plaintiff  obtained  Judgment 
which  was  affirmed  by  the  appellate  court 
55  111.  App.  556.  Defendant  appeals.  At' 
firmed. 

Kerrick  &  Spencer,  for  appellant  Jolm  B. 
Pollock  and  Pollock  &  Condon,  for  appellee. 

CARTER,  J.  TUs  was  an  action  in  as- 
sumpsit upon  a  writing  in  these  words: 
"Bloomington,  lUInois,  March  14,  1891.  We, 
the  undersigned,  agree  to  pay  to  Charles  H. 
Blodgett  or  order,  the  sum  set  opposite  our 
respective  names  within  thirty  days  after  tots 
nine  (9),  sixteen  (10),  seventeen  (17),  eighteen 
(18),  and  nineteen  (19),  Proprietor's  subdivi- 
sion of  lots  one  (1)  to  six  (6),  original  town 
(now  city)  of  Bloomington,  in  McLean  county, 
Illinois,  are  definitely  accepted  as  a  site  for  the 
post-office  building.  If  not  paid  when  due,  the 
sums  subscribed  to  bear  eight  per  cent  per 
annum,  from  the  time  when  due.  B.  S.  Green 
Co.,  one  thousand  dollars  ($1,000),  without  In- 
terest; H.  S.  Swayne,  Agt,  fifteen  hundred 
dollars;  Dr.  H.  Schroeder,  five  hundred  dol- 
lars; S.  Livingston,  five  hundred  dollars;  Wolf 
Orieshelm,  five  hundred  dollars."  The  defend- 
ant company  filed  three  pleas  to  the  declara- 
tion: (1)  The  general  issue;  (2)  non  est  fac- 
tum, verified;  (3)  no  consideration.  The  plaln- 
tltr  replied  to  the  third  plea  that  "the  said 
contract  In  the  plaintiff's  declaration  mention- 
ed was  a  mutual  subscription,  signed  by  the 
various  parties  thereto,  for  a  common  object 
to  wit  the  location  of  the  government  post- 
office  building  on  the  northwest  corner  of  Jef- 
ferson and  East  streets,  in  the  city  of  Bloom- 
ington. And  plaintiff  avers  that  there  has 
been,  since  the  making  of  the  subscription,  a 

1  Reported  by  LouU  Bolsot  Jr.,  Bsq«  of  tb» 
Chicago  bar. 


Digitized  by 


Google 


m.) 


B.  S.  GREEN  CO.  t».  BLODGETT. 


177 


large  expendltnre  of  money  for  the  purpose  of 
accomplishing  the  ohject  for  which  said  snb- 
scriptlon  was  made,  to  wit,  the  location  of  the 
goyemment  building  as  aforesaid."  Defend- 
ant demurred  to  this  replication,  and  the  court 
overruled  the  demurrer.  By  agreement  of  the 
xwrtles  the  case  was  tried  by  the  court  without 
a  Jury.  Judgment  was  entered  for  plaintiff  for 
$1,011.66,  and  an  appeal  was  prosecuted  to  the 
appellate  court  for  the  Third  district,  where  a 
judgment  was  entered  reversing  the  judgment 
of  the  trial  court,  and  remanding  the  cause. 
40  111.  App.  180.  The  case  was  redocketed  and 
again  tried  before  the  same  Judge  without  a 
Jury,  further  evidence  being  introduced,  and 
resulting  in  a  judgment  in  favor  of  plaintiff 
for  Jl,081.20,  and  defendant  appealed  to  the 
appellate  court,  where  the  judgment  was  af- 
firmed. 56  111.  App.  656.  From  said  judg- 
ment of  affirmance  this  appeal  is  taken. 

All  questions  of  fact  must,  on  this  appeal, 
be  taken  aa  having  been  conclusively  found 
against  appellant.  Hence,  it  must  be  taken  as 
proved  tliat  the  corporate  authorities  author- 
ized Its  president,  B.  S.  Green,  to  execute  the 
written  instrumoit  sued  on,  or  ratified  the  act 
after  the  Instnnuent  was  executed.  There  are, 
therefore,  but  three  questi(Mi8  for  us  to  con- 
sider: First,  the  ruling  of  the  trial  court  in 
overruling  the  demurrer  to  the  replication  to 
the  third  plea;  second,  whether  or  not  the  in- 
strument sued  on  failed  to  bind  the  corpora- 
tion for  the  reason  that  the  corporate  seal  was 
not  attached;  third,  whether  or  not  It  failed 
to  bind  the  corporation  for  the  reason  that  it 
was  an  act  ultra  vires. 

As  to  the  first  question,  it  is  sufficient  to  say 
that  it  must  be  presumed,  from  the  record, 
that  the  defendant  waived  Its  right  to  ques- 
tion the  ruling  of  the  court  In  overruling  Its 
demurrer.  The  recital  In  the  record  is:  "And 
the  court,  having  heard  said  demurrer,  and 
being  fully  advised  in  the  premises,  doth  con- 
sider the  same  overruled;  and  by  agreement  of 
the  parties  hereto,  by  their  attorneys,  the  is- 
sues, being  Joined,  are  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury." 
Evidence  was  then  adduced  under  the  replica- 
tion as  if  issue  of  fact  had  iieen  joined.  The 
record  is  silent  as  to  whether  the  defendant 
elected  to  abide  -by  its  demurrer  or  to  answer 
over,  but  we  think  the  fair  inference  is  that 
the  parties  treated  the  replication  as  having 
been  traversed.  Having  treated  the  issue  as 
one  of  fact,  the  error  of  the  trial  court,  if  any 
there  was,  in  its  mling  on  the  issue  of  law 
made  by  the  demurrer  has  been  waived. 
Strohm  v.  Hayes,  70  111.  41,  and  cases  there 
dted;  Lincoln  v.  Cook,  2  Scam.  61;  Gardner 
T.  Haynie,  42  IlL  201;  Camp  v.  Small,  44  lU. 
87. 

We  are  also  of  the  opinion  that,  if  the  cor- 
poration had  the  power  to  make  the  instm- 
ment  in  question,  it  was  not  essential  to  Its 
validity  to  have  the  corporate  seal  attached. 
It  is  no  longer  the  law  that  a  corporation  Is 
bound  by  Its  contracts  only  when  made  under 
its  corporate  seal.  The  rule  now  is  that  a  cor- 
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poratlon  may  bind  itself,  In  a  matter  within 
Its  charter  powers,  by  a  writing  not  under  seal 
to  the  same  extent  as'au  individual  may. 
Mor.  C!orp.  §  338,  p.  320;  Cook,  Stock  &  S. 
§  721,  p.  1094;  Muscatine  "Waterworks  Co.  v. 
Muscatine  Lumber  Go.  (Iowa)  52  N.  "W.  108; 
Gottfried  v.  Miller,  104  U.  S.  521;  4  Am.  & 
Bng.  Enc.  Law,  242,  and  cases  there  cited; 
Town  of  New  Athens  v.  Thomas,  82  III.  250; 
Board  v.  Greenebaum,  39  lU.  609;  Racine  & 
M.  R.  Co.  V.  Farmers'  Ix)an  &  Trust  Co.,  48 
lU.  831. 

We  are  also  Indlned  to  hold  that,  in  making 
the  subscription  and  e-vecuting  the  instrument 
sued  on,  appellant  did  not  exceed  its  corporate 
iwwers.  It  was  a  corporation  organized  under 
the  general  laws  of  the  state  for  the  purpose  of, 
and  was  engaged  in,  manufacturing  and  dealing 
in  saddlery,  hardware,  leather,  shoe  findings^ 
and  vehicles.  Its  place  of.  business  was  a 
building  which  it  owned  adjoining  the  post> 
office  site  on  the  Blodgett  lots.  Its  caidtal 
stock  was  $100,000,  of  which  said  B.  S.  Green, 
who  was  its  president,  treasurer,  and  general 
manager,  owned  $89,700,  his  brother,  Marshall 
J.  Green,  a  clerk  and  secretary  of  the  com- 
pany, $10,000,  and  the  attorney  of  the  com- 
pany $300.  The  board  of  directors  consisted 
of  these  three  persons,  and  held  meetings  an- 
nually only.  We  think  the  case  is  within  the 
reasoning  employed  by  this  court  In  enforcing 
a  similar  subscription  in  Richelieu  Hotel  Co.  v. 
International  Military  Encampment  Co.,  140 
111.  260,  29  N.  E.  1044,  and  we  are  disposed  to 
agree  with  what  was  Eiald  on  this  question  by 
Mr.  Justice  Boggs  in  the  decision  of  the  case 
at  bar  in  the  appellate  court,  as  follows:  "The 
location  of  the  iMst  office  adjoining  a  place 
of  business  of  the  company  would  be  of  direct 
financial  and  business  advantage  and  benefit  to 
it  Many  persons.  Indeed,  the  people  generally, 
residing  in  the  dty  and  the  vicinity,  would 
thereby  be  caused  to  pass  and  repass  the  com- 
pany's place  of  business  frequently,  and  would 
naturally  have  their  attention  attracted  to  the 
articles  it  kept  for  sale,  and  to  the  fact  that  it 
was  an  applicant  for  the  patronage  of  all  who 
desired  or  might  have  need  of  the  goods  made 
and  sold.  The  effect  would  be  to  bring  its 
business  and  the  line  of  trade  prominently  be- 
fore the  public,  to  Increase  the  number  of  its 
customers  and  the  amount  of  Its  sales,  and, 
consequently,  to  add  to -its  gains  and  profits. 
It  would  serve  as  an  advertisement  of  its 
business,  and  add  to  the  vcriume  of  Its  trade, 
as  would  advertisements  in  the  public  news- 
paper, or  by  way  of  handbills  distributed 
among  the  people  through  the- post  office,  or 
by  signs  painted  on  the  fences  or  otherwise 
displayed  in  public  places.  It  is  believed  that 
efforts  to  attract  public  attention  and  thus  se- 
cure additional  trade  have  become  a  legitimate 
part  of  the  business  of  tradesmen  and  corpora- 
ti<nis  in  nearly  all  lines  of  trade  and  business. 
Large  sums  of  money  are  devoted  to  this  pur- 
pose annually  by  firms  and  managers  of  cor- 
porations. Such  outlays  are  now  regarded  as 
part  of  the  legitimate  expenses  of  a  firm  or 
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corporatl<m  engaged  in  Belling  wares  to  the 
public,  as  fully  aa  the  coet  of  advertising  In 
the  newspapers,  of  rent.  Insurance,  clerk  hire, 
taxes,  etc.  A  contract  made  by  the  general 
manager  of  a  business  corporation  of  charac- 
ter and  capital  of  the  appellant  c(»npany  with 
a  public  newspaper  to  advertise  the  business 
of  the  Ann,  or  with  a  sign  writer  to  paint  or 
post  signs  In  conspicuous  places  along  the  lines 
of  highways  or  railroads,  or  in  other  ways  to 
bring  its  business  prominently  before  the  pub- 
lic, would  properly  be  regarded  aa  within  the 
6C0i)e  of  his  authority  and  power  as  an  agent 
of  the  company.  Much  greater  sums  than  that 
agreed  to  be  paid  \)y  the  subscription  In  the 
case  In  hand  are  often  appropriated  by  jadl- 
clous  business  managers  to  the  matter  ot  ad- 
vertising. It  seems  to  us  that  the  promise 
sued  upon  was  clearly  a  reasonable  exercise  of 
the  power  possessed  by  the  president,  treas- 
urer, and  genera]  manager  of  the  appellant 
company,  and  that  the  corporation  he  repre- 
sented ought  to  be  held  liable  for  his  con- 
tract, which  was  so  well  calculated  to  secure 
to  It  additional  customers,  more  extended 
tmde,  and  greater  gains  and  profits."  See, 
also,  Kadlsta  v.  Association,  151  IlL  531,  38 
N.  E.  236,  and  cases  cited.  Finding  no  error  in 
the  record,  the  Judgment  of  the  appellate 
court  wUl  be  affirmed.    Judgment  affirmed. 


(168  111.  103) 

OITY   OP    OHIOAGO   v.   BURCKT.i 

(Supreme  Court  of  lUinois.    Oct.  11,  1895.) 

UoNiciPAi,  Corporations— INTORT  bt  Va.ca.tino 
Streets— Right  of  Action- Damaobs. 

1.  A  town  vacated  that  portion  of  a  street 
covered  by  a  railroad  crossing  in  consideration 
of  the  railroad  company  constructing  a  viaduct 
over  its  trades,  parallel  to  and  adjoining  the 
street.  Plaintiff  owned  land  fronting  on  the 
street  on  the  opposite  side  from  the  viaduct,  and 
cornering  on  the  vacated  portion  of  the  street. 
Held  that,  since  access  to  her  land  in  one  di- 
rection was  cut  off  by  vacating  the  street,  and  in 
another  by  constructing  the  viaduct,  she  had  a 
right  of  action  against  the  town.  57  III.  App. 
547,  affirmed. 

2.  In  estimating  damages,  the  fact  that 
plaintiff  had  subdivided  her  land  after  her 
cause  of  action  accrued  is  immaterial.  57  111. 
App.  547,  affirmed. 

Appeal  from  appellate  court.  First  dis- 
trict 

Action  on  the  case  by  Elsie  Burcky  against 
the  town  of  Lake,  the  Chicago,  Rock  la- 
land  &  Pacific  Railroad  Company,  and  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  Plaintiff  obtained  judgment, 
which  was  affirmed  by  the  appellate  court. 
57  111.  App.  547.  The  city  of  Chicago,  suc- 
cessor of  the  town  of  T>ake,  appeals.  Af- 
firmed. 

This  was  an  action  brought  by  Elsie 
Burcky  against  the  town  of  Lake  to  recover 
damages  sustained  to  a  tract  of  land  front- 
ing east  337  feet  on  State  street,  and  south 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
"Ohicago  bar. 


558  feet  on  Sixty-First  street,  in  Chicago, 
caused,  as  is  alleged,  by  the  vacation  of  a 
portion  of  Sixty-First  street  Joining  her  land 
on  the  southwest  The  following  plat  shows 
the  location  of  plaintiff's  property,  the 
streets,  and  railroads,  at  the  time  the  ac- 
tion was  brought: 
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As  will  be  seen  by  the  plat,  west  of  plain- 
tiff's property  several  railroad  tracks,  be- 
longing to  the  Chicago,  Rock  Island  &  Pa- 
cific Railroad  Company  and  the  Lake  Shore 
&  liichigan  Southern  Railroad  Company, 
crossed  Sixty-First  street  at  about  right  an- 
gles. Just  south  of,  and  adjoining,  Sixty- 
First  street  and  State  street,  at  the  afore- 
said corner,  those  railroad  companies  own- 
ed a  large  tract  of  land,  which  was  used  by 
them  for  a  switching  yard  and  other  usual 
railroad  business,  and  was  covered  with  nu- 
merous tracks.  The  town  of  Lake  and  tba 
railroad  companies  considered  the  railroad 
crossing  at  Sixty-First  street  dangerous,  and 
the  town,  on  the  14th  day  of  January,  1885, 
passed  an  ordinance  authorizing  the  making 
of  a  contract  with  the  railroad  companies, 
whereby  the  companies  were  to  erect  on  a 
strip  of  land  25  feet  wide,  belonging  to  them, 
and  adjoining  the  south  line  of  Sixty-First 
street,  a  viaduct,  extending  from  a  point  170 
feet  east  of  the  east  line  of  Wentworth  ave* 
nue  to  a  point  210  feet  west  of  the  west 
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line  of  State  street;  tbe  town  to  bnlld  the 
approaches  thereto  from  Wentworth  avenue 
and  State  street.  When  completed,  the  Tia^ 
duct  and  ^approaches  were  to-  become  a  pub- 
lic highway.  When  the  companies  complet- 
ed the  building  of  the  yiaduct,  the  town 
was,  by  proper  ordinance,  to  vacate  that 
part  of  Sixty-First  street,  at  the  rallroaa 
tracks,  commencing  139  feet  east  of  tbe  east 
line  of  La  Salle  street,  and  running  to  a 
point  188  feet  further  east,  and  to  the  west 
line  of  plaintiff's  property.  The  contract,  as 
thus  provided  for  in  the  ordinance,  was  du- 
ly executed,  and  the  viaduct  built,  and  <>n 
December  30,  1885,  the  198  feet  on  Sixty- 
First  street,  at  the  railroad  crossing,  as 
above  described,  was  vacated.  When  this 
suit  was  commenced  plaintiff's  property  con- 
sisted of  an  entire  tract,  as  shown  by  the 
plat  heretofore  mentioned,  but,  before  the 
trial  of  the  cause  in  the  circuit  court,  plain- 
tiff sut>divided  the  land,  by  opening  through 
it  two  streets,  running  north  and  south  from 
Sixty-First  street,  one  known  as  "Butter- 
field  Street,"  on  the  west  side  of  the  tract, 
and  the  other  about  half-way  between  But- 
terfleld  and  State  streets.  The  streets  were 
each  66  feet  wide,  and  the  west  line  of 
Buttcrfield  street  is  the  west  line  of  plain- 
tiff's property,  as  situated  when  the  action 
was  begun.  After  the  evidence  was  all  in- 
troduced, the  defendant  requested  the  court 
to  instruct  the  Jury  as  follows:  "The  Jury 
are  Instructed  that,  it  being  admitted  that 
the  fee-simple  title  to  the  street  in  question 
[Sixty-First  street]  was  in  the  city,  and  it 
appearing  from  the  evidence  that  the  prop- 
erty claimed  to  be  damaged  does  not  abut 
upon  that  portion  of  6l8t  street  that  was 
vacated,  but  is  situated  in  another  block, 
east  of  the  block  in  which  the  portion  of 
said  61st  street  was  vacated,  the  plaintiff 
lias  failed  to  prove  any  actionable  injury  on 
account  of  the  said  vacation  of  6l8t  street, 
and  all  evidence  of  any  damage  done  to 
plaintiff's  property  by  reason  of  the  said  va- 
cation is  not  to  be  considered  by  the  Jury 
In  arriving  at  a  verdict  in  this  case."  This 
instruction  was  refused,  and  the  decision  is 
relied  -upon  as  error. 

J.  M.  Palmer,  W.  S.  Johnscm,  and  B.  Boy- 
den,  for  appellant.    Alex.  Clark,  for  appellee. 

CRAIG,  C.  J.  (after  stating  the  facts).  The 
viaduct  and  its  approaches,  construeted  along 
the  south  line  of  Sixty-First  street,  was  about 
one-quarter  of  a  mile  long,  and  extended  from 
Wentworth  avenue  to  State  street.  The  con- 
struction of  the  viaduct  opposite  tbe  plalntlfTs 
land  prevented  the  laying  out-  of  any  streets 
south,  and  stopped  all  travel  in  that  direction, 
while  the  vacation  of  that  portion  of  Sixty- 
First  street  crossed  by  the  railroad  tracks 
stopped  all  travel  west,  so  that  the  propei-ty  of 
plaintiff,  abutting  on  Sixty-First  street,  be- 
tween the  railroad  tracks  and  State  street,  was 
shut  in,  and  all  access  shut  off  from  the  south 


and  from  the  west  By  the  construction  of 
the  viaduct  south  of  plaintiff's  property,  and 
by  closing  the  street  west  of  the  property,  and 
thus  stopping  ail  communication  south  and 
west,  it  is  plain  that  plaintiff's  property  was 
seriously  damaged;  but  it  is  ctmtended  that 
the  damages  she  has  sustained  are  not  special 
in  their  character,  but  are  of  the  same  kind 
as  those  sustained  by  the  general  public,  and 
upon  this  ground  no  recovery  can  be  bad.  If 
the  damages  sustained  by  the 'plaintiff  are  of 
the  same  kind  as  those  sustained  by  the  pub- 
lic at  large,  differing  only  in  degree,  and  not 
in  kind,  or  if  tbe  damages  sustained  by  the 
plaintiff  are  of  the  same  kind  sustained  by  the 
genera]  public,  the  only  difference  being  in  the 
excess  of  damages  sustained  by  plaintiff,  then, 
under  the  well-settled  rules  of  law  which  con- 
trol cases  of  this  character,  she  could  not  recov- 
er. City  of  Chicago  v.  Union  Bldg.  Ass'n,  102 
m.  379;  City  of  East  St.  Louis  v.  O'Plynn, 
119  m.  200,  10  N.  E.  395;  Parker  v.  CathoUc 
Bishop,  146  111.  158,  3^  N.  E.  473.  Where 
damages  are  sustained  by  the  public  at  large, 
but  in  different  degrees,  the  law  does  not  con- 
fer a  remedy.  Thus  in  Davis  v.  Com'rs,  153 
Mass.  218,  26  N.  E.  848,  it  is  said:  "The  gen- 
eral doctrine  is  familiar  that  ordinarily  one 
cannot  maintain  a  private  action  for  loss  or 
damage  which  he  suffers  in  common  with  the 
rest  of  the  community,  even  though  his  loss 
may  be  greater  in  degree."  The  reason  for  tlie 
rule  is  that  a  contrary  doctrine  would  encour- 
age many  trivial  suita  In  Shaw  v.  Railroad  Co., 
159  Mass.  597, 35  N.  E.  92,  the  court  say:  "The 
only  right  of  the  plaintiff  to  use  the  highway  is 
that  of  the  public  generally.  Where  one  suf- 
fers in  common  with  all  the  public,  although 
from  his  proximity  to  the  obstructed  way,  or 
otherwise,  from  his  more  frequent  occasion  to 
use  it,  he  may  suffer  in  a  greater  degree  than 
others,  still  he  cannot  have  an  action,  because 
it  would  cause  such  a  multiplicity  of  suits  as 
to  be,  of  itself,  an  intolerable  evil."  In  Smith 
V.  City  of  Boston,  7  Cush.  25i,  in  passing  on 
the  question,  the  court  held  that  a  landowner 
could  not  recover  unless  he  suffered  a  special 
damage,  not  common  to  the  public.  In  Heller 
V.  Railroad  Co.,  28  Kan.  446,  in  the  discus- 
sion of  the  question,  the  court  said:  "Where 
a  party  owns  a  lot  which  abuts  upon  that  por- 
tion of  the  street  vacated,  so  that  access  to 
the  lot  Is  shut  off,  It  Is  clear  that  the  lot  own- 
er Is  dh:ectly  injured,  and  may  properly  chal- 
lenge the  action.  Tbe  closing  up  of  access  to 
the  lot  is  the  direct  result  of  the  vacating  of 
the  street,  and  be,  by  the  loss  of  access  to 
bis  lot,  Buffers  an  Injury  which  is  not  com- 
mon to  the  public.  But  In  the  case  at  bar 
access  to  plaintiff's  lots  is  in  no  manner  in- 
terfered with.  The  full  width  of  the  street  in 
front  and  on  the  side  is  free  and  undisturbed, 
and  the  only  real  complaint  is  that,  by  va- 
cating the  street  away  from  her  lots,  the 
course  of  travel  Is  changed;  but  this  Is  only 
an  Indirect  result."  In  the  decision  of  the 
question  in  City  of  Chicago  v.  Union  Bldg. 
Assn.  102  IlL  379-400,  It  is  said:     "In  the 
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American  Law  Register  for  October,  1880,  one 
of  the  learned  editors  of  that  periodical,  Mr. 
Edmond  H.  Bennett,  in  a  note  to  Fritz  v. 
Hobson,  after  a  very  elaborate  review  of  the 
principal  cases  bearing  upon  the  question  now 
before  us,  comes,  as  we  think,  very  CM'rectly 
to  the  conclusions:  First.  For  any  act  ob- 
sti-ucting  a  public  and  common  right,  no  pri- 
vate action  will  lie  for  damages  of  the  same 
kind  as  those  sustained  by  the  general  public, 
although  In  a  much  greater  degree  than  any 
other  person.  Second.  An  acti(m  will  lie  for 
peculiar  damages  of  a  different  kind,  though 
even  in  the  smallest  degree.  Third.  The  dam- 
ages, if  really  peculiar,  need  not  always  be 
direct  and  Immediate,  like  the  loss  of  a  horse, 
but  may  be  as  remote  and  consequential  as  In 
other  cases  of  tort.  Fourth.  The  fact  that 
many  oth«^  sustain  an  injury  of  exactly  like 
kind  is  not  a  bar  to  individual  actions  of  many 
cases  of  a  public  nuisance."  Otner  cases  hold- 
ing a  like  doctrine  might  be  cited,  but  we  have 
referred  to  enough  to  show  the  current  of  au- 
thority bearing  on  the  question. 

There  is  less  difflcciiy  in  determining  what 
the  law  is,  than  in  making  a  proper  appUca- 
tiim  of  the  law  to  the  ditfereut  cases  that  may 
arise.  In  this  case  we  think  it  plain  that  plaln- 
tlH  was  entitled  to  recover.  Her  property 
fronted  on  Sixty-First  street.  It  extended 
west  to,  and  cornered  with,  that  part  of  the 
street  which  was  vacated.  By  the  vacation  of 
the  street  and  the  erection  of  the  viaduct,  her 
property,  extending  from  the  railroad  tracks 
east  to  State  street,  was  shut  In,  and  all  ac- 
cess from  the  south  and  the  west  was  shut  ott. 
What  was  originally  a  thoroughfare  along  the 
entire  line  of  plaintiff's  property,  fronting  on 
Sixty-First  street,  was,  by  the  action  of  the 
town,  turned  into  a  blind  court.  No  other 
property  was  damaged  or  affected  In  the  same 
way,  except  the  small  tract  lying  between 
Wentworth  avenue  and  the  railroad  tracks. 
The  property  of  the  general  public  was  not 
affected  like  plaintiff's,  nor  were  the  damages 
sustained  by  the  public  of  the  same  kind.  Be- 
fore the  action  taken  by  the  town,  plaintiff's 
property,  fronting  on  Sixty-FU:st  street,  was 
so  situated  that  it  was  available  as  lots  for 
business  pui-poses,  but,  after  the  action  of  the 
town.  It  was  rendered  useless  for  that  pm-- 
pose. 

It  is  also  claimed  that  by  makiug  the  sub- 
division, and  opening  Butterfleld  street,  which 
separates  plaintiff's  property  from  the  vacated 
portion  of  Sixty-First  street,  plaintiff  has  bar- 
red herself  of  the  right  to  recover.  When  the 
street  was  cleared  up,  and  the  viaduct  con- 
structed, the  town  became  liable  to  pay  such 
damages  as  the  plaintiff  had  sustained.  The 
rights  of  the  parties,  so  far  as  the  question  of 
damages  was  concerned,  were  fixed,  and  any 
future  subdivision  which  the  plaintiff  might 
make  of  her  property  could  not  deprive  her  of 
a  right  to  recover  such  damages  as  she  had 
sustained.  From  what  has  been  said,  if  we 
are  correct,  the  instruction  did  not  announce  a 
correct  rule  for  the  determination  of  the  case. 


and  it  was  properly  refused.  The  Judgment 
of  the  appellate  court  will  be  affirmed.  At- 
firmed. 

(1«  N.  T.  478) 
PEOPLE  V.  ALTMAN, 
(Cotut  of  Appeals  of  New  York.   Nov.  26, 
1805.) 

FOBOBBT— InDICTMBNT— EVIDBNCB— HaRKLESS 

Errok. 

1.  An  Indictment  that  defendant  forged  a 
check,  and.  with  intent  to  defraud  one  0.,  of- 
fered him  the  check  in  payment  for  goods,  docs 
not  charge  two  crimes,  within  Code  Cr.  Proc. 
§§  278,  279,  providing  that  an  indictment  must 
charge  but  one  crime,  except  it  may  charge,  in 
separate  counts,  the  crime  to  have  been  com- 
mitted in  different  ways. 

2.  In  a  prosecution  for  forgery  of  a  check, 
it  is  reversible  error  to  admit  in  evidence,  to 
show  defendant's  intent  in  passing  the  check, 
other  checks  fonnd  on  defendant's  sersou,  with- 
out proof  that  'they  were  also  forgeries. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Lewis  Altman,  named  In  the  indictment  as 
James  Altman,  was  convicted  of  forgery,  and 
from  a  Judgment  of  the  general  term  (33  N. 
X.  Supp.  905)  affirming  the  Judgment  of  the 
trial  court  he  appeals.     Reversed. 

A.  Armstrong,  Jr.,  fo^  appellant  Lyman 
Jenkins,  for  respondent 

BARTLETT,  J.  The  defendant  was  in- 
dicted as  James  Altman,  but  it  was  subse- 
quently found  that  his  name  Is  Lewis  Alt- 
man.  The  indictment  charged  him  with  for- 
ging the  check  of  James  Altman,  for  $23,  on 
the  Glens  Falls  National  Bank,  and  that,  with 
the  intent  to  defraud  one  Rufus  M.  Cole,  he 
forged  upon  the  back  thereof  the  indorse- 
ment of  one  Henry.  H.  Bush,  and  offered 
same  in  payment  for  certain  goods  purchased 
of  Cole.  The  defendant  demurred  to  the  in- 
dictment upon  the  grotmd  that  more  than  one 
crime  was  charged  therein.  The  demurrer 
was  overruled,  and  defendant  required  to 
plead,  and  we  think  properly.  It  is  true  the 
statute  (Code  Cr.  Proc.  §i  278,  279),  provides 
that  the  indictment  must  charge  but  one 
crime,  and  In  one  form,  except  it  may  charge. 
In  separate  counts,  the  crime  to  have  been 
committed  in  a  different  manner,  or  by  dif- 
ferent means.  We  do  not  think  this  enact- 
ment in  the  Code  of  Criminal  Procedure  laid 
down  a  new  rule,  but  was  merely  a  codifica- 
tion of  the  existing  law.  The  Penal  Code 
makes  both  the  forging  of  an  instrument 
(section  511),  and  the  uttering  thereof  know- 
ing it  to  be  forged  (section  521),  forgery  in 
the  second  degree.  It  may  well  be  that  ^  je 
person  may  forge  the  instrument,  and  an- 
other utter  it,  and  it  is  evident  that  both  acts 
should  be  deemed  equally  criminal.  In  the 
Indictment  now  before  us  the  crime  charged 
was  the  forgery  of  the  Indorsement  of  H.  H. 
Bush,  with  the  mtent  to  defraud  Rufus  M. 
Cole.  It  charges  but  one  offense,  and  con- 
tains only  the  plain  and  concise  statement  of 
the  act  constituting  the  crime  which  the  sutt* 


Digitized  by 


Google 


N.T.) 


FOOTE  t».  METROPOLITAN  EL.  BY.  CO. 


181 


ate  requlree.  Code  Cr.  Proc.  I  276.  The  al- 
legation that  the  defendant  offered  the  check 
with  the  forged  Indorsement  thereon  to  Cole 
In  payment  for  goods  purchased  does  not 
charge  a  separate  offense,  refers  to  one  trans- 
action, and  avers  a  fact  which  the  i>eople 
were  bound  to  prove  l>efore  they  could  con>- 
vlct.  There  is  nothing  in  the  previous  de- 
cisions of  this  court  laying  down  a  different 
rule  of  criminal  pleading.  The  counsel  for 
the  defendant  referred  to  two  cases.  In 
People  V.  Tower,  135  N.  X.  457.  32  N.  B.  146, 
the  only  point  decided  was  that,  assuming  the 
offenses  of  forgery  and  uttering  the  forged 
instrument  could  not  be  united  in  the  same 
indictment,  the  remedy  is  by  demurrer,  and 
where  not  so  taken  the  objection  la  walvea 
In  People  v.  Adler,  140  N.  Y.  331,  35  N.  E. 
644,  the  defendant  was  charged  with  the 
crime  of  forgery  in  the  second  degree,  and 
the  first  count  in  the  indictment  charged  htm 
with  forging  a  certain  written  instrument, 
set  forth,  while  the  second  count  charged 
him  with  uttering  It  The  defendant  demur- 
red, and  the  demurrer  was  overruled.  This 
court  sustained  the  ruling.  It  may  very  well 
happen  that,  when  the  district  attorney  is 
drawing  an  indictment  for  forgery  in  the  sec- 
ond degree,  he  may  be  in  doubt  as  to  wheth- 
er be  can  prove  the  forging  or  the  uttering, 
and  It  would  be  prudent  and  proper  pleading 
to  set  forth  the  offense  In  two  counts,  as  In 
People  V.  Adler.  But  In  the  case  at  bar  the 
offense  charged  was,  as  already  pointed  out, 
the  forging  of  an  indorsement  with  the  in- 
tent to  defraud  a  certain  person  by  offering 
it  to  him  In  iiayment  for  goods  purchased, 
and  there  is  nothing  In  either  -of  the  cases 
cited  rendering  It  Improper  to  set  forth  such 
a  state  of  facts  in  one  count  of  the  indict- 
ment. While  we  have  reached  the  conclu- 
Eiou  that  this  conviction  must  be  reversed 
upon  other  grounds,  we  have  dealt  at  length 
with  the  question  presented  on  the  demurrer 
to  the  indictment  in  order  to  settle  a  point 
of  criminal  pleading  about  which  some  con- 
fusion seems  to  exist. 

When  the  prisoner  was  arrested  the  sheriff 
searched  him,  and  found  upon  his  person, 
not  only  the  forged  check  and  Indorsement 
which  are  set  forth  In  the  Indictment,  but 
sundry  other  papers.  One  paper  purported 
to  be  the  check  of  W.  B.  Miller,  dated  at 
Hudson,  N.  Y.,  September  6,  189i,  drawn  on 
the  Farmers'  National  Bank,  for  $100,  and  in- 
doi-sed  by  H.  H.  Busii,  being  the  same  In- 
dorsement as  appears  upon  the  check  set 
forth  in  the  indictment.  Another  paper  pur- 
ported to  be  the  check  of  W.  B.  Young,  dated 
at  Glens  Fails,  September  6,  1894,  drawn  on 
the  Glens  Falls  Naticmal  Bank,  for  $100. 
This  check  bore  no  Indorsement  Another 
paper  contained  nothing  but  the  letters  and 
word  "H.  H.  Bush."  In  addition  to  the  above 
there  were  six  blank  checks,  Merchants'  Na- 
tional Bank,  Glens  Falls,  K.  Y.;  -two  on  First 
National  Bank,  Saratoga  Springs,  N.  Y.;  one, 
Farmers'  National  Bank,  Hudson,  N.  Y.    At 


the  trial  the  district  attorney  offered  in  tvU 
dence  the  instrument  set  forth  in  the  Indict- 
ment, and  which  had  been  tendered  by  the 
defendant  to  Kufus  M.  Cole  in  payment  for 
goods,  and  the  indorsement  upon  which  had 
been  proved  a  forgery.  While  this  paper 
was  found  upon  the  person  of  the  defendant, 
it  was  material,  was  fuUy  proved,  and  prop- 
erly received,  notwitlistimding  the  objections 
of  the  defendant.  Thereupon  the  district  at- 
torney offered  in  evidence  the  other  papers 
found  on  the  person  of  the  defendant,  and 
which  we  have  already  described,  without 
giving  any  proof  as  to  their  handwriting,  or 
as  to  whether  they  were  genuine  or  forged. 
The  defendant's  counsel  objected.  In  these 
words,  vte.:  "Defendant  objects  as  imma- 
terial, and  not  set  out  in  the  indictment,  and 
Incompetent"  The  record  then  states:  "Ob- 
jection overruled,  and  i>apers  received  in  evi- 
dence as  marked,  as  bearing  upon  the  ques- 
tion of  the  Intent  with  which  the  act  was 
committed.  Bxceptlon  to  the  defendant" 
These  papers  were  exhibited  to  the  jury,  and 
It  may  very  well  be  that  the  two  checks  duly 
filled  out  and  already  described  were  regard- 
ed by  them  as  other  Instruments  forged  by 
the  defendant,  although  no  proof  as  to  their 
character  had  been  offered.  There  was  no 
attempt  to  bring  the  case  within  the  rule  laid 
down  by  this  court  that  upon  the  trial  of  an 
Indictment  for  forgery  by  uttering  a  forged 
check,  and  as  bearing  upon  the  question  of 
guilty  knowledge  of  defendant,  it  is  compe- 
tent to  prove  the  uttering  by  him  of  ether 
forged  checks  upon  other  occasions.  People 
V,  Everhardt  104  N.  Y.  591,  11  N.  B.  62.  It 
Is  impossible  to  say  that  the  defendant  was 
not  prejudiced  by  these  papers  admitted 
against  his  objection.  The  rule  that  an  er- 
ror committed  upon  a  trial  may  be  overlook- 
ed when  the  party  complaining  was  not 
prejudiced  thereby  is  only  applicable  In  cases 
where  the  error  could  by  no  possibility  have 
produced  Injury.  Stokes  v.  People,  53  N.  Y. 
164.  We  think  the  papers  were  clearly  In- 
competent evidence,  and  their  admission  was 
error,  and  the  judgment  of  conviction  should 
be  reversed.  The  judgment  should  be  re- 
versed and  a  new  trial  ordered.  All  concur. 
Judgment  reversed. 


'  (147  N.  Y.  867) 

FOOTB  V.  MBTROPOIJTAN  EL.  RY.  CO. 
et  al. 

(Court  of  Appeals  of  New  York.   Nov.  26, 
1895.) 
Easehent  IV  Street— Abandonmbst. 
After  an  elevated  railroad  had  been  erect- 
ed in  a  street  without  compensation  to  the  own- 
er of  abutting  property,  and  the  owner  had  sued 
in  trespass  to  recover  damages,  the  owner  con- 
veyed the  premises,  reserving  by  a  separate  in- 
strument, which  was  unrecorded,  the  right  to 
all  damages  to  the  easement  which  had  accrued 
or  should  accrue  by  reason  of  such  interference. 
The  grantee  conveyed  the  land  to  plaintiff  with- 
out Icnowiedge  of  the  attempted  reservation,  and 
subsequently  the  grantor  compromised  bis  ac- 
tions and  released  the  elevated  railway  company 
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from  all  claims  by  reason  of  the  construction  of 
the  road.  Held,  that  such  release  did  not  relate 
back  to  the  date  of  the  attempted  reservation 
and  show  an  extinguishment  of  the  easement 
in  the  street,  so  as  to  defeat  a  claim  of  plaintiff 
for  injuries  thereto. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  Ellzur  V.  Poote  against  the  Met- 
ropolitan Elevated  Railway  Company  and  an- 
other. From  the  Judgment  of  the  general  term 
(31  N.  Y.  Supp.  1127)  afflnnlng  a  Judgment  for 
plaintiff,  defendants  appeal.     AfBrmed. 

Brainard  ToUee,  for  appellants.  Leo  C.  Des- 
sar,  for  respondent. 

GRAY,  J.  The  plaintiff,  owning  property 
abutting  on  "West  Fifty-Third  street,  in  the 
dty  of  New  Yorls,  recovered  an  interlocutory 
Judgment  against  the  defendants,  which  en- 
joined them  from  maintaining  and  operating 
their  elevated  railway  In  front  of  his  premises 
un!c«i8  they  acquired  title  to  the  street  ease- 
ments by  condomnatlon  proceedings.  In  pro- 
ceedings following  the  decree,  the  mesne  and 
fee  damages  were  ascertained,  and  upon  this 
appeal  from  the  interlocutoi-y  and  final  judg- 
ments in  the  action,  the  defendants  make  the 
point  that  there  bad  been  an  abandonment  and 
an  extinguishment  of  the  easements  in  the 
street  upon  which  plaintiff's  property  abutted 
before  the  latter  purchased  the  same.  This 
abandonment  of  easements  appurtenant  to  the 
land  they  claim  to  have  been  effected  as  the 
result  of  certain  agreements  entered  into  be- 
tween prior  owners  of  the  land  and  of  a  set- 
tlement made  of  an  action  at  law  brought 
against  the  defendants  by  one  of  these  own- 
ers. This  is  an  important  point,  for  if  it  is 
well  founded  in  the  facts  a  complete  defense  is 
made  out.  As  they  base  tbis  claim  to  an  ex- 
tinguishment of  the  easements  upon  an  in- 
tention to  aliandon  them,  as  evidenced  by  some 
antecedent  transactions,  which  was  so  effec- 
tuated, though  at  a  time  subsequent  to  the 
plaintiff's  purchase,  as  to  complete  the  act  of 
extinguishment  as  of  the  earlier  date,  we  must 
consider  the  facts  somewhat  carefully,  in  order 
to  see  If  they  establish  all  that  Is  claimed  for 
them  and  justify  the  legal  conclusion  con- 
tended for. 

The  rule  being  that  the  abandonment  of  such 
an  easement  may  be  established  by  the  evi- 
dence of  acts  clearly  indicating  an  intention  to 
abandon  the  right,  is  this  a  case  for  the  ap- 
plication of  the  rule';  In  the  White  Case,  139 
N.  Y.  1»,  34  N.  E.  887,  upon  which  the  defend- 
ants rely,  the  questidn  was  as  to  the  effect  of 
an  unconditional  consent  to  the  building  of  the 
elevated  railroad,  given  by  owners  of  land 
bounded  on  the  street,  and  upon  which  the  de- 
fendants had  acted  by  proceeding  to  construct 
their  raad,  and  we  held  that  it  must  be  re- 
garded as  an  abandonment  pro  tanto  of  the 
easements  In  the  street.  The  decision  in  that 
case,  as  in  the  case  of  Snell  v.  Levitt,  110  N. 
Y.  595,  18  N.  E.  370,  was  in  accord  with  a 
settled  doctrine  of  the  law  that  the  land- 


owner's right  In  an  easement  may  be  destroy- 
ed by  his  abandonment  of  it,  and  that  whether 
there  has  been  an  abandonment  Is  a  question 
of  intention  depending  upon  the  facts  of  the 
Iiartlcular  case.  See  2  Wasbb.  Real  Prop.  *SSr 
Washb.  Easem.  •661,  and  Coming  v.  Gould, 
16  Wend.  531.  The  peculiar  features  in  the- 
White  and  Snell  Cases,  which  have  been  re- 
ferred to,  were,  in  the  one,  on  express  author- 
ization to  build  the  elevated  railroad,  and,  la 
the  other,  an  express  relinquishment  of  aa 
easement  to  conduct  water,  upon  tx>th  of  whicb 
agreements  the  parties  favorably  affected 
thereby  had  acted.  We  will  not  find  hi  the 
facts  of  this  case  much  resemblance  to  the 
features  of  either  of  the  other  cases.  Lathrop, 
one  of  the  predecessors  in  title  of  the  philntifT, 
commenced  an  action  at  law  against  the  de- 
fendants to  recover  from  them  $10,000  dam- 
ages for  the  loss  of  rents  and  the  injury  to  the 
value  of  his  premises,  occasioned  by  their  tres- 
pass upon  his  property  rights  in  the  street. 
Subsequently,  liaving  contracted  to  sell  the 
property  affected  to  Gillie  and  Wallier,  they 
united  in  executing  an  agreement  wherein  It 
was  "mutually  agreed  between  the  parties  that 
all  right  and  claim  and  demand  heretofore  ac- 
crued or  arisen,  or  which  may  hereafter  arise 
or  accrue,  to  either  of  the  parties  to  this  agree- 
ment against  any  and  every  corporation  and 
corporations,  person  and  persons,  for  or  by- 
reason  of  the  erection  and  building  and  main- 
taining of  the  elevated  railroad,  •  *  *  shall 
belong  to,  and  are  hereby  retained  by,  and  re- 
served and  granted  to,  William  G.  Lathrop, 
Jr.,  and  his  legal  representatives  and  assigns, 
and  are  hereby  excluded  and  excepted  from  any 
and  every  grant  and  conveyance  of  said  prem- 
ises, or  any  part  thereof,  with  full  liberty  and 
power  and  authority  to  said  Lathrop  to  sue  for, 
collect,  compromise,  compound,  and  receive  to 
his  own  use,  and  release  and  discharge  any 
and  every  such  claim  and  demand  now  exist- 
ing and  accrued,  or  hereafter  to  arise  and  ac- 
crue, against  any  coriwration  or  corporations, 
person  or  persons,  for  such  elevated  railroad 
and  the  using  and  running  of  the  same." 
Thereafter,  and  as  of  the  date  when  the  deed 
of  tiie  premises  was  made,  another  agreement 
was  executed,  at  the  foot  of  the  other  agree- 
ment, to  the  effect  that  It  was  "excepted  from 
the  grant  and  conveyance  of  the  land,  •  *  • 
said  grant  being  made  subject  to  the  condi- 
tions of  the  above  agreement."  These  agree- 
ments were  not  recorded;  nor  did  the  deed 
mention  them,  or  except  any  rights,  but  was 
in  the  usual  form  of  a  deed  with  full  cove- 
nants and  warranty,  conveying  with  all  the 
hereditaments  and  appurtenances,  etc.  A  few 
months  later.  Gillie  and  Walker  deeded  the 
premises  to  the  plaintiff.  More  than  three 
years  after  the  plointlff's  purchase,  Lathrop 
settled  with  the  defendants  for  a  payment  of 
12,500,  discontinued  his  action,  and  delivered 
to  the  defendants  a  release  from  all  claims  by 
reason  of  the'  construction  and  operation  of 
their  railroad,  and  which  stated  Lathrop's  "in- 
tention to  release,  etc.,  all  such  right,  etc.,  in 
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Fifty-Third  street  and  the  easements  therein 
appurtenant  to  said  premises,  which,  (m  the 
llth  day  of  December,  1884"  (the  date  of  his 
•deed  to  Gillie  and  Walker),  "were  in  the  poe- 
«e88ion  and  occupation"  of  these  defendants. 

This  present  action  was  commenced  by  the 
plaintiff  at  a  still  subsequent  date.  Upon 
these  facts  the  defendants  argue  that  the 
.agreement  of  Lathrop  with  GiUle  and  Walker 
evidenced  the  intention  to  abandon  the  street 
easements,  as  between  them,  and  that  the 
subsequent  payment  to  Lathrop  tn  settlement 
of  bis  action  retroacted  to  the  time  of  its 
-commencement  and  so  completed  "the  act  of 
extinguishment  as  of  that  date."  This  argu- 
ment must,  however,  assume  for  the  agree- 
jnent  a  more  comprehensive  effect  than  either 
Its  language  admits  or  the  law  would  con- 
cede to  it,  and  it  slights  the  grant  to  this 
plaintiff,  and  regards  him  as  a  purchaser 
•chargeable  with  knowledge  of  facts  outside 
the  record  title  which  bound  him  as  to  trans- 
actions to  which  he  was  not  a  party.  Con- 
sidering, in  the  first  place,  Lathrop's  action, 
we  find  it  to  be  one  of  law,  for  the  recovery 
-of  damages  from  the  defendants  for  their 
unlawful  invasion  of  bis  rights  of  easement 
In  the  street,  and  in  such  an  action  the  re- 
covery is  confined  to  such  temporary  dam- 
ages as  have  accrued  to  the  commencement 
■of  the  action,— a  mle  which  was  carefully  re- 
viewed and  re-asserted  in  the  Pond  Case,  112 
N.  X.  186,  19  N.  E.  487.  In  that  case,  it  was 
.said  by  the  present  chief  Judge  that  "a  re- 
-covery  of  Judgment  for  damages  for  a  tres- 
I)ass  or  the  invasion  of  an  easement  does  not 
operate  to  transfer  the  title  of  the  property  to 
the  defendant,  either  before  or  after  satisfac- 
tion, nor  does  It  extinguish  the  easement." 
In  contemplation  of  the  law,  Lathrop's  action 
was  the  assertion  of  a  claim  for  the  damages 
theretofore  suffered,  and  future,  actions  were 
Aaaintainable  to  recover  subsequent  damages 
for  the  continued  trespass  imtii  it  ceased  or 
was  converted  into  a  rightful  occupation, 
through  compensation  as  the  result  of  con- 
demnation proceedings,  or  through  payment 
•of  the  value  of  the  easements  when  ascertain- 
ed and  fixed  by  the  court  in  its  decree.  What, 
then,  was  the  effect  of  the  agreement  between 
Lathrop  and  Gillie  and  Walker,  except  to  re- 
serve to  him  his  rights  and  claims  for  the 
.damages  theretofore  sustained  through  the 
defendants'  trespass  and,  In  addition,  those 
which  might  be  further  recovered  by  his 
grantees,  Gillie  and  Walker,  for  the  contin- 
uing trespass  during  their  ownership?  Clear- 
ly, nothing  more.  Having  asserted  his  claims 
in  bis  action,  the  agreement  bad  obvious  lind 
only  reference  to  such,  with  tbe  added  right 
to  receive  such  further  damages  as  Gillie  and 
Walker,  when  owners,  might  be  entitled  to 
-recover.  It  may  iwssibly  be  that,  as  between 
Lathrop  and  his  grantees.  Gillie  and  Walker, 
If,  as  the  result  of  some  action  or  proceeding, 
tbe  defendants  had  acquired  the  right  to  oc>- 
-copy  the  street,  through  the  payment  of  com- 
.-pensation  for  tbe  property  rights  therein  of 


Gillie  and  Walker,  the  moneys  would  be  deem- 
ed in  equity  to  have  been  received  for  Lathrop. 
But  that,  if  true,  merely  goes'  to  the  effect  of 
their  particular  contractual  relations.  The 
contract  was  neither  one  which  affected  the 
land  nor  one  which  charged  a  subsequent  gi-an- 
tee  of  the  land  with  notice  of  any  rights  of 
tbe  defendants  gained  therein.  It  is  not  real- 
ly disputed  that  tbe  agreement  was  Inef- 
fectual to  reserve  the  easements  lu  the  street. 
They  were  appurtenant  to  the  abutting  prop- 
erty, were  incapable  of  being  separated  there- 
from, and  passed  upon  a  sale  thereof  to  the 
purchaser  with  tbe  right  to  any  remedy  for 
any  Invasion  thereof.  Kemochan  v.  Railroad 
Co.,  128  N.  Y.  530,  29  N.  B.  65;  Pegram  v. 
Railroad  Co.,  147  N.  Y.  135,  41  N.  E.  424. 
"When  Lathrop  conveyed  to  Gillie  and  Walker, 
these  easements  appurtenant  to  the  land  pass- 
ed with  the  grant,  undiminished  by  their  co- 
temporaneous  agreement,— the  operation  of 
which,  as  before  suggested,  was  to  affect  the 
ownersliip  of  Gillie  and  Walker  with  a  pos- 
sible equity  In  favor  of  Lathrop,  as  to  any 
claim  they  might  have  against  the  defendants 
by  reason  of  their  appropriation  of  the  appur- 
tenant easements.  Although  they  were  their 
property  by  force  of  the  grant  of  tbe  land  to 
which  appurtenant,  doubtless,  their  grantor, 
nnder  the  collateral  agreement,  might  have 
required  them  to  account  to  him  for  moneys 
received  from  the  defendants  as  compensation 
for  their  occupation  of  the  street  But  noth- 
ing of  tbe  kind  occurred,  and  when,  in  turn, 
Oillle  and  Walker  conveyed  the  land  to  this 
plaintiff,  the  grant  passed  with  it  the  ap- 
purtenant street  easements.  The  pending  ac- 
tion of  Lathrop,  and  the  agreements  of  tbe 
preceding  owners  had  no  effect  upon  the  grant 
and  none  upon  <  the  grantee.  We  had  occa- 
sion, quite  lately,  in  the  Pegram  Case,  to  con- 
sider the  effect  of  a  reservation  in  a  convey- 
ance, made  pending  a  similar  action  to  this, 
which  was  brought  by  the  grantor  to  restrain 
the  operation  of  tbe  defendants'  road.  The 
reservation  in  the  grant  there  was  of  such  a 
nature  that,  were  the  easements  in  question 
capable  in  law  of  assignment,  it  would  have 
been  effectual  for  that  purpose.  But  the  claim 
of  the  plaintiff  in  that  case  to  be  entitled,  by 
virtue  of  the  reservation  In  the  grant,  to  the 
equitable  relief  demanded,  and  the  damages 
occasioned  since  the  date  of  his  conveyance 
of  the  pi-operty,  was  denied.  We  there  regard- 
ed the  person  who  was  the  owner  of  tbe  abut- 
ting property  as  having  the  sole  right  to  the 
street  easements,  and,  hence,  was  solely  in- 
jured by  their  unlawful  appr(H)riation,  and 
was  solely  invested  with  the  right  to  ask  that 
the  defendants'  acts  be  restrained,  and  that 
they  be  compelled  to  make  compensation  to 
him  for  the  taking  of  bis  property,  as  a  con- 
dition of  their  right  to  be  there. 

What  was  there  to  affect  this  plaintiff's  own- 
ership in  the  land  and  its  appurtenant  street 
easements,  or  to  prevent  him  from  bringing 
this  action?  He  was  not  a  party  to  any  of 
the  antecedent  transactions  between  his  pred- 
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ecessort  In  the  title.  Nothing  of  record  gave 
him  notice  of  such  an  agreement  ■Dp<Mi  what  ■ 
Inquiry  was  be  put  when  he  purchased  the 
property?  The  presence  of  the  elevated  rail- 
road in  the  street  was  not  notice  of  anything 
to  him.  It  was  a  trespasser,  for  whose  unlaw- 
ful acts  the  law  afforded  remedies  available 
to  the  abutting  owner.  Suppose  he  had  In- 
quired of  his  grantors,  and  had  learned  of 
their  agreement  with  Lathrop,  or  of  Lattirop's 
suit  for  damages,  would  he  then  have  tieen 
chargeable  with'  notice  of  anything  which 
would  preclude  him  from  proceeding  against 
the  defendants  as  trespassers  upon  his  ease- 
ments? Certainly  not;  for  he  would  have 
learned  of  nothing  which  bound  him,  or  which 
diminished  his  property  rights  under  the  grant 
to  him.  There  had  been  no  extinguishment 
of  the  easements.  They  existed,  and  would 
exist  until  properly  appropriated  and  compen- 
sation made.  The  defendants  had  not  acquir- 
ed them,  nor  had  they  been  abandoned.  La- 
throp's  action  was  Incompetent  for  any  pur- 
pose, except  to  recover  any  temporary  dam- 
ages sustained  by  him.  It  is  impossible  to  say 
that  r^throp's  acts,  when  owner,  indicated  a 
clear  intention  to  give  up  his  street  easements. 
We  may  assume  that  he  would  have  consented 
to  do  BO,  if  compensation  was  made;  but  that 
Important  condition  was  not  met  by  the  de- 
fendants' assent  The  proper  application  of 
the  rule  would  be,  to  work  an  extinguishment 
at  law,  that  the  acts  <rf  the  party  entitled  to 
claim  the  servitude,  or  the  easement,  must  be 
accompanied  by  the  intention  to  extinguish, 
and  be  followed  by  action  upon  it  on  the  part 
of  the  party  claiming  adversely.  The  latter 
must  close  with  the  Intent  It  must  be  a 
j<rint  Intent  of  all  the  parties  interested  to  get 
rid  of  the  easement  Corning  v.  Gould,  16 
Wend.  531,  638. 

.  I  think  it  quite  needless  to  continue  the  dlB- 
cnssion  of  the  subject.  I  think  the  plaintiff 
was  under  no  obligation  to  look  beyond  the 
records  for  anything  affecting  his  title  to  the 
land  he  was  about  to  purchase.  As  matter 
of  fact,  the  defendants  were  trespassers,  with 
no  right  as  yet  to  occupy  the  easements  of  the 
abutting  owner.  The  argument  that  Lathrop'a 
demand  in  the  action,  however  Irrevocable, 
was  equivalent  to  an  election  to  abandon  the 
easements  does  not  commend  Itself.  A.t  most. 
It  could  be  regarded  as  amounting  to  a  con- 
ditional declaration  of  an  intention  to  aban- 
don. That  would  be  insufficient  (2  Washb. 
Real  Fi-op.  341),  and  it  cannot  be  said  that  the 
defendants  had  seasonably  acted  upon  it 
Moreover,  the  Importance  of  discovering  tcom 
the  circumstances  the  Intention  at  the  person 
who  is  claimed  to  have  abandooed  bis  rights 
is  In  its  explaining  and  determining  the  stg'- 
nlflcance  of  the  act  Unleas  the  intention  ac- 
company the  act,  its  value.  If  the  rights  of 
others  intervene.  Is  at  once  affected.  Here, 
the  attempted  rellnqnishment  of  the  ease- 
ments appurtenant  to  the  property  by  Lathrop 
was  years  after  they  bad  ceased  to  be  his, 
and  when  tb^  had  beoome  the  property  of 


the  plaintiff.  The  defendants  were  bound  to 
know  that  they  had  passed  to  this  plaintiff, 
and  they  settled  with  Lathrop  at  tlieir  peril. 
If,  in  truth,  they  did  suppose  tbat  he  could  re- 
lease these  property  rights  to  them.  The 
terms  In  which  the  release  was  couched  leave 
a  not  indistinct  impression  upon  the  mind  that 
it  was  obtained  and  accorded  for  what  it 
might  be  worth.  Lathrop  was  in  no  position 
to  release  the  easements  as  of  any  time,  and 
as  against  the  then  owner  of  the  land  his  act 
was  of  no  force.  The  only  value  of  the  re- 
lease was  as  a  settlement  with  Lathrop  for 
the  damages  sustained  by  him  during  his  own- 
ership. 

I  think  the  judgment  below  was  right  and 
that  It  should  be  affirmed,  with  costs.  AU 
concur  (PEGKHAM  and  O'BRIEN,  JJ.,  In  re- 
sult).  Judgment  affirmed. 

a«  N.  Y.  426) 

WILLIAMS  V.  BOYNTON,  County  Olerk. 

(Court  of  Appeals  of  New  York.   Nov.  28, 

1895.) 

FoBuo  Offiobk— Pbrvoiwancb   or  Dutt— Pac- 

BUHPTIOM— Co:<8TITUTIONAL  LaW— LoCAL  LaWS 
—  HCNICIPAL  COBPOUATION  —  Ds  FaOTO  OF- 
TIOBR. 

1.  Where  persons,  apparently  members  of 
a  municipal  board  authorized  by  law  to  direct  a 
public  onicer  to  perform  a  certain  act,  direct 
him  to  perform  such  act,  it  will  be  assumed, 
in  an  action  to  enjoin  its  performance,  that  he 
intends  to  perform  it  if  such  intention  is  es- 
sential to  the  maintenance  of  the  action. 

2.  A  town  canvassing  board  declared  8. 
elected  as  a  county  Bupervisor.  On  a  recanvass 
nnder  instrnction  of  court  B.  was  declared  elect- 
ed, and  a  certificate  Isaiied  to  him,  and  the  court 
ordered  S.  to  surrender  the  papers  of  his  office. 
The  board  denied  B.'a  right  to  the  office  and 
Boated  S.  Beld,  that  S.  was  not,  and  could  not 
by  subsequently  acting  as  a  member  become,  a 
de  facto  memlier  of  the  board.  25  N.  Y.  Supp. 
60,  affirmed. 

3.  Laws  1893,  c.  148,  validating  all  proceed- 
ings had  by  the  superrisors  of  Essex  county  in 
changing  the  county  seat,  violates  Const,  art.  3. 
{  18,  prohibiting  the  passage  of  any  local  bill 
"locating  or  changing  county  seats.'  25  N.  Y. 
Supp.  60,  affirmed. 

Appeal  from  supreme  court  general  term, 
Third  department 

Action  by  Charles  N.  Williams,  as  a  tax 
payer,  against  Nathaniel  C.  Boynton,  county 
clerk,  to  enjoin  him  from  submitting  the 
question  of  removing  the  county  seat  to  the 
electors.  From  a  reversal  by  tbe  general 
term  (25  N.  T.  Supp.  60)  of  a  judgment  of 
the  special  term  dismissing  tbe  complaint 
defendant  appeals.    Affirmed. 

Statement  of  Facts: 
At  its  annual  meeting  in  1892,  a  petition 
for  the  change  of  the  site  of  the  courthouse 
and  other  county  buildings,  from  BliEal>eth- 
town  to  Port  Henry,  was  duly  presented  to 
the  board  of  Bupervlsors  of  the  countv  of 
Essex.  Upon  such  presentation  a  resolution 
was  passed  by  a  majority  of  all  the  members 
of  the  board  submitting  the  question  of  re- 
moval to  the  voters  of  the  countv,  and  the 
resolution,  together  with  notice  of  the  pre«- 


Digitized  by 


Google 


N.  X.) 


WILLIAMS  o.  BOTNTON. 


185 


entatlon  of  snch  Question,  was  directed  to 
be  published  aa  required  hy  law.  One  mem- 
ber of  the  board,  Mr.  Sullivan,  claimed  to 
be,  and  was  declared,  elected  superrlBor  by 
the  board  of  canTasaers  of  hla  town  in  the 
year  1892,  and  he  duly  quallfled  as  snch  su- 
perrlsor.  But  subsequently,  in  a  proceed- 
ing instituted  by  one  Henry  Bradley,  this 
court  directed  the  canvassing  board  to  re- 
convene and  count  the  ballots  as  cast  (the 
canvassing  board  having  previously  refused 
to  count  paster  ballots),  and  to  issue  a  cer- 
tificate of  election  to  the  candidate  having 
the  greatest  number  of  ballots.  The  board 
of  canvassers  thereafter  met.  recanvassed 
the  vote  as  directed  by  the  conrt,  and  upon 
■neb  recanvasB  declared  Bradley  elected  to 
the  ofCice  of  supervisor  and  issued  to  liim  a 
certificate  of  his  election.  Subsequently 
Bradley  took  the  oath  of  office  and  filed  the 
requisite  bond.  Sullivan  refused  to  deliver 
to  him  the  books  and  papers  pertaining  to 
the  office,  and  thereafter  an  order  was  made 
at  special  term  df  the  supreme  court  direct- 
ing Sullivan  to  deliver  the  books  and  papers 
pertaining  to  the  office  of  supervisor  to 
Bradley,  from  which  order  an  appeal  was 
taken  to  the  general  term,  and  the  appeal 
was  pending  and  undetermined  at  the  time 
the  petition  for  the  removal  of  the  connty 
seat  was  presented  to  the  board,  and  at  the 
time  the  resolution  directing  the  change  was 
passed.  At  the  first  meeting  of  the  board 
of  supervisors,  both  Sullivan  and  Bradley 
appeared  and  claimed  seats  npon  the  board, 
and  the  board  adopted  the  report  of  Its  com- 
mittee recommending  the  seating  of  Sulli- 
van, who  thereupon  took  his  seat  Subse- 
quently a  resolution  for  the  change  of  the 
county  scat  was  presented  and  passed.  10 
supervisors.  Including  Sullivan,  voting  In  fa- 
▼or  of  it,  and  8  against  The  chairman  de- 
clared the  resolution  lost,  upon  the  ground 
that  Sullivan  was  not  elected  supervisor 
from  the  town  which  he  assumed  to  repre- 
sent, and,  in  the  opinion  of  the  chairman, 
was  not  entitled  to  hold  his  seat  as  a  mem- 
ber of  the  board,  and  not  qualified  to  vote 
npon  the  resolution,  and  that  another  was 
not  elected,  but  was  appointed,  and  for  this 
reason  was  not  qualified  to  vote.  An  appeal 
was  taken  from  the  decision  of  the  chair- 
man, and  his  ruling  was  not  sustained,— 11 
supervisors  voting  against  sustaining  the 
chairman  and  7  in  favor  of  it.  Afterwards 
an  act  was  passed  by  the  legislature  (chap- 
ter 148,  Laws  1893),  legalizing  the  proceed- 
ings of  the  board,  "so  as  to  be  of  the  same 
force  and  effect  as  If  all  the  persons  sit- 
ting as  members  •  •  •  had  been  duly 
elected  and  qualified  members  of  such 
board." 

Chester    B.    McLaughlin,    for    appellant. 
Richard  L.  Hand,  for  respondent 

PINCH,  J.    The  appellant  contests  the  right 
of  the  plaintiff  to  maintain  this  action  at  all, 


because  there  Is  no  evidence  that  the  derfc 
had  threatened  to  submit  the  question  of  re- 
moving the  county  seat  to  the  electors.  It 
needed  no  threat  to  establish  the  danger 
apprehended.  The  clerk,  as  a  public  officer, 
was  required  by  law  to  make  the  submission 
npon  the  direction  of  the  board  of  supervis- 
ors. That  direction  had  been  given.  It  was 
his  official  duty  to  obey  It,  and  the  presump- 
tion is  that  he  was  about  to  do  so,  and  would 
do  so  unless  restrained  by  the  order  of  the 
court  The  case  was  not  one  of  a  mere  ap- 
prehension of  some  possible  act,  but  of  the 
performance  of  an  official  duty  already  com- 
manded by  an  apparently  competent  author- 
ity, the  regularity  of  which  it  was  not  his 
business  to  investigate.  The  act  was  much 
more  certain  to  be  done  than  one  merely 
threatened  by  a  person  under  no  obligation  at 
aU.  We  must  therefore,  consider  the  other 
questions  raised  by  the  api)eal. 

The  resolution  of  the  board  of  supervisors 
ordering  a  removal  of  the  county  seat  sub- 
ject to  a  vote  of  the  electors,  depended  for  Its 
validity  upon  the  vote  of  Sullivan  as  super- 
visor of  the  town  of  Minerva,  and  so  as  a 
lawful  member  of  the  board.  That  he  was 
not  such  supervisor  had  been  adjudged  be- 
fore he  took  his  seat  The  court  had  ordered 
a  recanvass  of  the  votes  cast,  without  reject- 
ing certain  paster  ballots,  and  as  a  result 
Bradley  was  found  to  have  been  elected,  and 
the  proper  certfficate  was  given  to  him.  Nev- 
ertheless, the  board  denied  Bradley's  right 
and  seated  Sullivan,  assigning  as  authority 
for  the  decision  the  action  of  the  state  board 
of  canvassers  In  the  contest  of  Osbom  against 
Dean  in  Dutchess  county,  which  was  a  con- 
tempt of  court,  and  punished  as  such.  There- 
after the  seating  of  Sullivan  was  brought 
before  the  supreme  court  by  a  writ  of  certi- 
orari, and  the  action  of  the  board  In  that  re- 
spect reversed  and  annulled.  There  Is  no 
doubt  that  Bradley  was  the  duly  elected  su- 
pervisor, and  Sullivan  an  Intruder  and  usurp- 
er, and  that  the  action  of  the  board  in  as- 
suming to  seect  him  was  utterly  indefensible. 
He  had  no  right  to  vote,  and  the  resolution 
was  never  passed  by  the  required  majority. 
So  much  is  not  seriously  questioned,  but  the 
appellant  insists  that  while  Sullivan  was  not 
supervisor  de  Jure,  he  was  such  de  facto, 
and  so  his  vote  is  to  be  sanctioned  and  the 
resolution  upheld.  I  do  not  think  that  the 
doctrine  invoked  has  any  Just  application  to 
a  case  like  the  present  It  applies  for  the 
protection  of  third  persons  or  the  public,  who 
have  acquired  rights  upon  the.  faith  of  an 
appearance  of  authority,  and  who  will  be 
harmed  by  the  actual  truth.  It  does  not  ap- 
ply where  the  official  action  is  challenged  at 
the  outset,  and  before  any  person  has  been 
or  can  be  misled  by  it,  and  where  no  rights 
have,  as  yet,  accrued  upon  its  faith,  either 
of  a  public  or  private  character.  Here  the 
act  of  the  officer  had  but  one  immediate  ef- 
fecti  which  was  to  set  in  motion  another  pub- 
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lie  officer.  The  resolution  of  the  board  did 
not  change  the  county  seat  Relatively  to 
that  result  It  was  Inchoate,  Incomplete,  one 
step  towards  a  purpose  not  yet  accomplished, 
and,  before  the  end  was  reached  and  the  In- 
tended act  completed,  the  court  Interfered 
and  prevented  further  progress.  No  private 
Individual  had  acquired  any  right  upon  the 
faith  of  the  resolution,  and  before  the  public 
had  or  could  acquire  any,  the  validity  of  the 
action  was  challenged,  and  the  very  office  of 
the  Injunction  was  to  stop  the  Incomplete  and 
Inchoate  act  so  as  to  prevent  either  Individ- 
uals or  the  public  from  being  in  any  manner 
affected  by  it  But,  if  the  doctrine  had 
any  proper  application,  it  Is  still  true  that 
Sullivan  was  not  a  de  facto  officer,  because, 
when  he  cast  bis  vote,  he  had  no  color  of 
title  and  was  a  mere  usurper  and  intruder. 
An  existing  appearance  of  right  which  may 
mislead  is  the  essential  ground  of  the  doc- 
trine, for  otherwise  there  is  no  excuse  for 
the  party  deceived  and  no  basis  for  a  demand 
of  protection.  There  must  either  be  some  ap- 
pointment or  election  which  might  be  sup- 
posed to  be  valid,  or,  possibly,  such  an  oc- 
cupation of  the  office  without  dispute  and 
with  general  acquiescence  as  would  reason- 
ably lead  to  the  Inference  that  such  author- 
ity existed  although  not  at  the  time  knowq. 
Here,  however,  all  color  of  title  in  Sullivan 
was  lost  by  the  adjudication  of  the  court 
compelling  a  recanvass,  and  its  further  ex- 
Idldt  order  requiring  him  to  surrender  the 
papers  of  the  office.  His  color  of  title  was 
wholly  destroyed  by  a  public  Judicial  deci- 
sion, and  he  became  a  mere  usurper  and  in- 
truder whose  act  was  challenged  at  the  mo- 
ment it  was  done. 

The  more  difficult  question,  however,  is  as 
to  the  efFect  of  the  validating  act  of  the  leg- 
islature which  provided  that  the  proceedings 
of  the  board  relating  to  the  change  of  the 
county  seat  should  have  the  same  force  and 
effect  as  If  all  the  persons  sitting  as  members 
had  been  duly  elected  and  qualified.  There 
was  no  effort  to  mol^e  Sullivan  a  lawful  su- 
pervisor. That  the  legislature  could  not  have 
done.  There  was  no  attempt  to  make  his 
vote  a  legal  vote.  That,  also,  was  beyond 
the  legislative  power.  But  the  effort  was  to 
make  the  thing  done  as  valid  as  If  Sullivan 
had  been  lawfully  elected,  and  as  if  his  vote 
had  been  entirely  legal.  In  other  words,  the 
legislature  itself  passed  the  resolution,  for 
that  had  nothing  else  to  stand  apon.  The 
board  did  not  pass  it,  for  a  majority  of  the  su- 
pervisors rejected  It,  and  it  stands,  if  It  stands 
at  all,  solely  upon  the  flat  of  the  legislative 
will.  But  the  constitution  forbids  the  passing 
of  a  local  law  In  cases,  among  others,  of  "lo- 
cating or  changing  county  seats."  Const  art 
3,  S  18.  Can  10  or  20  men,  not  supervisors, 
having  no  color  of  authority,  and  being  mere' 
usurpers,  call  themselves  a  county  board, 
pass  a  resolution  to  change  the  county  seat 
and  then  have  their  act  validated  by  a  spe- 


cial and  local  law  covering  that  case  alonef' 
It  seems  to  me  that  the  validating  act  wonlit< 
be  one  In  a  case  of  changing  a  connty  seati 
that  It  would  amount  exactly  to  such  » 
change  by  legislative  enactment  subject  ta 
the  vote  of  the  people,  and,  in  the  cose  sup- 
posed, the  legislature  would  be  enabled  to- 
defeat  wholly  the  constitutional  provision  by 
the  indirect  method  of  a  defective  resolution* 
and  then  of  a  validating  act.  It  would  do- 
indirectly  what  it  could  not  do  directly,  and- 
avoid  the  constitutional  provision  In  form- 
while  violating  It  In  fact.  Here  there  was- 
something  more  than  a  defect  or  an  Irregular- 
ity. There  was  an  utter  want  of  authority 
for  the  resolution.  It  never  was  In  tact 
passed.  It  became  one,  if  at  all,  by  pure- 
force  of  the  legislative  will,  and  in  substajo- 
tlal  effect  it  may  be  said  that  the  supervis- 
ors never  passed  the  resolution,  but  the  legis- 
lature did.  They  might  have  done  it  by  som« 
general  law.  They  could  not  do  it  by  on» 
which  touched  the  connty  of  Essex  alone  land 
a  single  pretended  act  of  Ittf  board  of  sapw- 
visorg. 

I  think  the  general  term  were  right  and  the 
Judgment  should  be  affirmed,  with  costs.  All 
concur,  except  ANDREWS,  0.  J.,  who  dis- 
sents on  the  question  of  validation.  Judg- 
ment affirmed. 


an  N.  T.  4ss> 

ARMSTRONG  v.  LAKE  CHAMPLAIN 
GRANITE  CO.  I 

(Court  of  Appeals  of  New  York.   Nov.  26^. 
1895.) 

Deed  of  Hineiuls-^Cokstucctiom— Evidenob. 

1.  A  deed  of  "mineral  ores"  does  not  lu' 
dude  granite. 

2.  Where  a  deed  of  "mineral  ores"  in  cer- 
tain land,  with  certain  mining  privileges  and 
right  to  use  the  surface,  is  followed  by  a  deed 
between  the  same  parties,  making  no  reference 
to  the  first  deed,  but  redting  the  same  consid- 
eration, and  conveying  the  "minerals  and  ores" 
in  the  same  land,  amplifying  by  words,  if  not  ill- 
fact,  .the  mining  privileges  and  right  to  use  the 
surface,  the  words  "minerals  and  ores"  cannot 
be  cut  down  to  the  same  meaning  as  "mineral 
ores"  on  the  assumption  that  there  was  no  new 
consideration  for  the  second  deed,  or  tliat  its 
whole  purpose  was  to  define  more  clearly  the 
incidental  mining  privileges. 

3.  The  meaning  of  the  words  "minerals  and 
ores"  in  a  deed  cannot  be  limited  or  explained 
by  declarations  of  the  parties  thereto  as  ta 
what  was  intended  to  be  covered  by  the  deed, 
reformation  thereof  not  being  sought. 

4.  Though  the  words  "minerals  and  ores" 
in  a  deed,  standing  alone,  would  include  granite,, 
where  the  surface  rights  granted  are  only 
"sufficient  land  to  erect  suitable  buildings  for 
machinery  and  other  buildings  necessary  and 
usual  in  mining  and  raising  ores,"  they  will 
be  held  to  include  only  minerals  obtained  by  un- 
derground working. 

Appeal  from  supreme  court  general  term. 
Third  department 

Action  by  William  H.  Armstrong  against 
the  Lake  Champlain  Granite  Company. 
From  a  judgment  of  the  gereral  term  (24  N. 

1  Motion  for  reargument  denied.     See  42  N.  E}.  72t. 
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y.  Supp.  1144,  mem.)  affirming  a  Judgment 
toT  defendant,  plaintiff  appeals.    Affirmed. 

Richard  L.  Hand,  for  appellant.  Chester 
■B.  McLaughlin,  for  respondent. 

ANDREWS,  C.  J.  This  action  was  brought 
-to  restrain  the  defendant  from  quarrying 
granite  upon  lot  27,  Split  Rock  tract,  in  Es- 
.sex  county.  Both  parties  claim  title*  to  the 
granite.  The  plaintiff  -claims  under  two 
-deeds  from  Philip  S.  Baldwin,  the  common 
source  of  title,  to  John  Bildgford  and  oth- 
■ers,  one  dated  March  30,  1871,  and  the  other 
May  18,  1871.  By  the  first  deed,  which  re- 
-cites  a  consideration  of  $800,  Baldwin  con- 
veyed to  the  grantees  "all  the  mineral  ores" 
■on  the  tract,  "together  with  all  needed  ways 
und  privileges  for  mining  and  raising  and 
removing  said  mineral  ores,  excepting  and 
■reserving  such  mineral  ores  as  were  orig- 
inally reserved  by  the  state  of  New  York, 
.and  reserving  all  other  rights  and  interests 
Jn  said  lands  save  said  mineral  ores  and  the 
jight  to  raise  and  remove  the  same."  By 
the  second  deed,  which  makes  no  reference 
to  the  first  deed,  but  which  recites  the  same 
money  consideration,  the  grantor  conveyed 
"all  the  mineral  and  ores  [on  the  same  prem- 
■ises],  with  the  right  to  mine  and  remove  the 
.same;  also,  the  right  to  sink  shafts,  and 
.sufficient  surface  to  erect  suitable  buildings 
XoT  machinery,  and  other  buildings  neces- 
-sary  and  usual  In  mining  and  raising  ores; 
■alao,  the  right  of  Ingress  and  egress  for  min- 
ing purposes,  and  to  make  explorations  for 
julnerals  and  ores,  saving  reservations  to 
the  state  of  New  York."  In  June,  1890,  the 
plaintiff,  by  conveyance  to  him,  acquired  the 
right  vested  In  the  original  grantees  of  Bald- 
win under  the  deeds  mentioned.  In  March, 
1889,  the  defendant,  as  grantee  of  a  prior 
•corporation  in  which,  through  mesne  con- 
veyances, the  title  to  the  lands  remaining  In 
Baldwin  after  the  conveyance  to  Bridgford 
:and  others  In  1871  was  vested,  acquired  such 
title.  Before  the  conveyance  to  the  defend- 
■ant,  and  about  the  year  1880,  a  vein  of  gran- 
ite 300  to  400  feet  in  width  had  been  discov- 
ered on  the  premises.  The  land  was  thick- 
ly wooded,  and  the  granite  discovered  was 
overlaid  by  soil  from  4  to  6  feet  deep.  Pri- 
or to  the  defendant's  purchase  the  vein  had 
been  uncovered  to  some  extent,  and  some 
work  had  been  done  by  the  defendant's 
grantors  in  getting  out  granite  for  market 
The  defendant  took  immediate  possession  of 
the  premises  under  Its  deed,  and  commenced 
active  operations  In  developing. the  granite, 
«nd  up  to  .Tune,  1890,  when  the  plaintiff  ac- 
quired his  alleged  title,  the  defendant  had 
expended.  In  opening  the  quarry,  erecting 
buildings  and  machinery,  and  in  necessary 
work  for  conducting  the  business,  the  sum 
of  about  ?3.'),000. 

The  determination  of  the  controversy  In 
this  case  depends  upon  the  Interpretation 
-of  the  second  deed  from  Baldwin  to  Brldg- 
.Cord  and  others  of  May  18, 1871.    Under  the 


deed  of  March  30,  1871,  which  conveyed 
only  the  "mineral  ores"  on  the  lot.  It  Is  plain 
that  the  granite  did  not  pass.  The  word 
"ore"  has  a  definite  signification,  and  desig- 
nates a  compound  of  metal  and  other  sub- 
stance. Granite  neither  In  a  popular  nor 
scientific  sense  is  a  mineral  ore.  The  sec- 
ond deed  conveys  the  "minerals  and  ores," 
and  also  amplifies  by  words,  if  not  In  fact, 
the  mining  privileges  and  the  right  to  use 
the  surface  given  by  the  first  deed.  There 
Is  no  explanation  of  the  circumstances  which 
led  to  the  giving  of  the  second  deed.  There 
is  nothing  to  show  that  It  did  not  express 
the  real  intention  of  the  parties.  We  think 
the  necessary  Inference  from  the  c-omparl- 
son  of  the  two  deeds  is  that  the  second  was 
intended  to  convey  rights  not  Included  In 
the  prior  grant,  and  that  the  words  "min- 
erals and  ores"  cannot  be  cut  down  to  the 
same  meaning  as  "mineral  ores"  In  the  tix*f 
deed,  upon  any  assumption  that  no  new  con- 
sideration was  given  for  the 'second  deed, 
or  that  the  whole  purpose  of  the  second  deed 
was  to  define  more  clearly  than  was  done 
by  the  first  deed  the  incidental  mining  priv- 
ileges Intended  tO'  be  granted,  and  not  to 
enlarge  the  grant  as  to  the  kind  of  min- 
erals granted.  If  the  first  deed  has  any  Im- 
portance in  the  case,  It  strengthens  rather 
than  weakens  the  position  of  the  plaintiff. 
The  whole  question,  as  above  Intimated, 
turns  on  the  interpretation  of  the  words 
"minerals  and  ores"  In  the  second  deed.  In 
view  of  the  conclusion  we  have  reached  and 
to  avoid  possible  misconceptions  in  the  fu- 
ture, It  Is  proper  to  state  that.  In  our  opin- 
ion, the  evidence  grlven  and  admitted  on  be- 
half of  the  defendant,  under  objection  by 
the  plaintiff,  that  the  purpose  of  Bridgford 
and  his  cograntees  In  securing  the  deeds  of 
1871  was  to  acquire  the  iron  ore  then  sup- 
posed to  exist  on  the  premises,  and  of  their 
statements,  contemporaneously  with  the 
purchase,  that  they  had  purchased  the  iron 
ore  on  the  lot,  was  Incompetent  to  explain 
or  confine  the  meaning  of  the  words  "min- 
erals and  ores"  in  the  deed  of  May  18,  1871. 
The  evidence  would  have  been  Incompetent 
if  it  had  related  to  the  motives  of  the  par- 
ties to  the  deed,  sought  to  be  established  by 
the  oral  statements  or  negotiations  between 
them  prior  to  or  contemporaneous  with  its 
execution.  The  words  of  a  deed,  unambigu- 
ous In  themselves,  cannot  be  controlled  by 
proof  that  the  parties  used  them  with  a 
definite  and  limited  meaning,  for  the  pur- 
pose of  tliat  particular  instrument  Such 
proof  might  under  some  circumstances,  be 
competent  In  an  action  between  the  parties 
to  reform  the  instrument  but  not  in  deter- 
mining the  rights  of  the  parties  under  the 
instrument  as  written.  The  incompetency 
of  the  evidence  received  as  to  the  motives 
of  the  original  grantees  and  of  their  state- 
ments as  to  what  they  Intended  to  purchase 
or  bad  purchased  Is  still  more  manifest  In 
view  of  the  fact  that  they  were  disclosed. 
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and  the  statements  made  to  third  parties 
not  connected  with  the  sale.  See  Voorheea 
V.  Burchard,  55  N.  Y.  98. 

The  defendant  was  also  pennltted,  under 
objection,  to  give  evidence  of  witnesses, 
who  lived  or  had  owned  property  in  the 
Ghamplaln  valley,  that  the  word  "minerals" 
was  understood,  "about  there,"  to  mean  iron 
ores.  It  is  unnecessary  to  determine  in  this 
case  whether  the  usage  or  understanding  In 
a  particular  district  of  the  meaning  of  words 
used  In  a  deed  of  mining  property,  which 
limits  and  controls  their  general  meaning, 
is  admissible  for  the  purpose  of  fixing  rights 
thereunder.  It  is  sufficient  to  say  that  the 
evidence  offered  and  received  upon  that  sub- 
ject In  this  case  only  went  to  the  extent  of 
showing  that  certain  persons  understood 
that  the  term  "mluierals,"  when  used,  did 
not  Include  granite,  but  ores  containing  met- 
als. The  evidence  was  quite  Insufficient  to 
establish  a  settled  and  recognized  usage 
which  shall  'override  the  legal  meaning  of 
the  word.  It  was  not  shown  that  any  ttans- 
actlon  had  taken  place  based  upon  the  al- 
leged usage,  or  that  such  usage  was  known 
to  either  of  the  parties  to  the  deeds  of  1871. 
In  a  mining  case  (Tucker  v.  Linger,  21  Cb. 
Dlv.  18),  Jessel,  M.  R.,  speaking  of  a  custom 
relied  upon  In  that  case,  said:  "The  cus- 
tom must  be  collected,  not  from  what  wit- 
nesses say  they  think  the  custom  Is,  but 
from  what  was  publicly  done  throughout  the 
district"  See  Railway  Co.  v.  Robinson,  37 
Ch.  Div.  886,  and  remarks  of  the  Vice  Chan- 
cdlor  In  DarvUl  t.  Roper,  3  Drew.  301. 

Putting  aside,  therefore,  the  extraneous 
evidence  received  upon  the  construction  of 
the  words  "minerals  and  ores"  In  the  deed 
of  1871,  the  questions  arise  (1)  whether,  un- 
der a  grant  of  "minerals,"  on  specified  prem- 
ises, granite  is  Included  in  the  absence  of 
limiting  words;  and  (2)  whether.  If  compre- 
hended In  the  general  term,  It  Is  excluded 
from  the  deed  of  May  18, 1871,  by  reason  of 
the  context,  in  connection  with  the  fact  that 
It  can  only  be  got  by  quarrying.  It  Is  plain 
that  an  owner  of  land  who  grants  the  min- 
erals to  another  does  not  use  the  word  as 
synonymous  with  -  mineral  substances,  be- 
cause, if  this  meaning  was  attached  to  the 
grant,  it  would  amount  to  a  grant  of  the 
whole  land,  as  the  soil  and  aU  below  It 
would  be  embraced  In  that  description.  The 
question  of  what  are  minerals  within  a  grant 
or  reservation  of  mines  and  minerals  has 
been  frequently  considered  by  the  English 
courts,  and  the  almost  uniform  conclusion 
has  been  that  the  word  Includes,  not  only 
metals  and  metal-bearing  rock,  but  anything 
mineral  In  character  which  can  be  got  by 
mining.  In  one  of  the  cases  (Earl  of  Rosse 
v.  Walnman,  14  Mees.  &  W.  858),  which  was 
affirmed  (2  Exch.  800),  the  question  arose 
under  a  reservation  to  the  lord  of  the  manor, 
in  an  Inclosure  act,  of  "all  mines  and  min- 
erals" lying  within  or  under  the  common  or 
waste  lands.  Inclosed  by  the  act,  and  it  was 


held  that  beds  of  building  stone  were  within 
the  reservation.  Parke,  B.,  in  his  opinion, 
said:  "The  term  'minerals,'  here  used, 
though  more  frequently  applied  to  sub- 
stances containing  metals.  In  its  proper 
sense  Includes  all  fossil  bodies  or  matters 
dug  out  of  mines."  In  Bell  v.  Wilson,  1  Ch. 
App.  303,  under  a  conveyance  of  land  re- 
serving to  the  grantor  "all  mines  or  seams 
of  coal  and  other  mines,  metals,  or  min- 
erals," it  was  held  that  the  reservation  In- 
cluded freestone.  Hext  v.  Gill,  7  Ch.  App. 
680,  is  an  important  case  on  the  subject,  be- 
cause Mellish,  L.  J.,  in  his  opinion,  formu- 
lates, as  the  result  of  the  adjudged  cases, 
the  principle  upon  which  the  cases  proceed, 
and  which  has  been  followed  and  applied  in 
several  subsequent  cases.  That  was  a  case 
of  a  reservation,  in  a  private  grant  by  the 
lord  of  a  manor,  of  "all  mines  and  minerals 
within  or  under  the  premises,"  and  the  ques- 
tion was  whether  b>Hls  of  china  clay,  the 
l)rc>duct  of  the  disintegration  of  granite,  not 
known  to  exist  in  the  land  at  the  time  of  the 
grant,  were  embraced  within  the  reservation, 
aud  the  court  decided  that  they  were.  Hel- 
lish, L.  J.,  said:  "The  result  of  the  authori- 
ties, without  going  throusrb  them,  appears 
to  be  this,  that  a  reservation  of  'minerals' 
includes  every  substance  that  can  be  got 
from  underneath  the  surface  of  the  earth, 
for  the  purpose  of  profit,  unless  there  is 
something  In  the  context  or  in  the  nature  of 
the  transaction  to  induce  the  court  to  give  it 
a  more  limited  meaning."  The  same  princi- 
ple was  expressed  In  another  form  by  Bow- 
en,  h.  J.,  in  the  case  of  Earl  'of  Jersey  y. 
Guardians,  etc.,  22  Q.  B.  Div.  555,  following 
the  case  of  Hext  v.  Gill,  supra.  In  which  he 
said  that  the  word  applies  to  all  substances 
of  a  mineral  nature  which  have  "a  use  or 
value  of  their  own.  Independent  of  their  be- 
ing constituents  of  the  soli."  The  question 
in  that  case  was  whether,  under  a  reserva- 
tion in  an  ordinary  grant  of  "all  mines  of 
coal,  culm,  iron,  and  all  other  mines  and 
minerals  whatever,  except  stone  quarries 
within  and  under,"  etc.,  brick  earth  and  clay 
were  reserved,  and  it  -was  held  that  they 
were.  liOrd  RomlUy,  in  Railway  Co.  v. 
Checkley,  L.  R.  4  Eq.  10,  construing  a  reser- 
vation In  an  act  for  the  compulsory  taking 
of  land  for  canals,  of  "all  mines  and  miner- 
als within  and  under  the  land,"  in  which 
the  question  was  whether  the  right  to  quarry 
paving  stones  was  reserved,  said:  "Stone  is, 
in  my  opinion,  clearly  a  mineral,  and,  in 
fact,  everything,  except  the  mere  surface, 
which  is  used  for  agricultural  purposes; 
anything  beyond  that  which  Is  useful  for  any 
purpose  whatever,  whether  It  Is  granite, 
marble,  fire  clay,  or  the  like,  comes  within 
the  word  mineral,  when  there  Is  a  reserva- 
tion of  the  mines  and  minerals  from  a  grant 
of  land.  Every  species  of  stone,  whether 
marble,  limestone,  or  ironstone,  comes,  in 
my  opinion.  In  the  same  category."  We  shall 
refer  only  to  another  English  case,  the  latest 
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on  the  snbject  (Attorney-General  ▼.  Welsh 
Granite  Co.,  ST)  Wkly.  Rep.  617),  decided  In 
1S87,  which  held  tliat  granite  was  a  mineral 
within  a  reservation  of  "mines  and  miner- 
als." There  are  but  a  few  American  cases 
which  we  have  found  bearing  on  the  subject. 
In  Moore  v.  Brown  (Sup.)  16  N.  Y.  Supp. 
592;  Id.,  139  N.  Y.  127,  34  N.  B.  772,  It  was 
assumed,  both  In  the  supreme  court  and  In 
this  court,  that  garnet  discovered  In  Essex 
county  on  state  lands  was  a  "valuable  mine 
or  mineral"  and  subject  to  a  claim  under 
chapter  411  of  the  Laws  of  1890.  In  Hart- 
well  V.  (3amman,  10  N.  3.  Eq.  128,  It  was 
held  that  "paint  stone,"  useful  for  grinding 
Into  paint,  procured  by  mining,  passed  to  the 
grantee  of  "mines  and  minerals,"  although 
its  existence  was  not  known  at  the  time  of 
the  grant,  but  copper  mining  bad  before  the 
grant  been  to  some  extent  prosecuted  on  the 
premises. 

Upon  the  authorities,  we  think  we  should 
not  be  Justified  In  holding  that  granite  was 
not  embraced  in  a  reservation  or  grant  of 
"minerals,"  In  the  absence  of  qualification. 
It  is,  no  doubt,  true  that  this  word.  In  Its 
more  common  application  in  a  grant  of 
"minerals,"  would  be  deemed  to  refe*  to 
metallic  substances.  This,  perhaps,  grows 
out  of  the  fact  that  mining  is  to  a  great 
extent  prosecuted  for  the  purpose  of  obtain- 
ing gold,  silver,  iron,  and  other  metals,  and 
grants  of  "minerals"  or  reservations  thereof 
in  conveyances  of  public  lands  are  most  fre- 
quently made  with  reference  to  mineral- 
bearing  ores  or  deposits.  But  it  would  be 
an  unwarrantable  limitation  of  such  a  grant 
or  reservation,  to  exclude  from  Its  operation 
beds  of  coal  or  other  nonmetallic  mineral 
deposits  of  commercial  value,  or  to  confine 
it  to  such  minerals  as  were  known  or  sup- 
posed to  be  on  the  premises  at  the  time. 
The  grant  or  reservation  of  minerals  in  a 
deed  contemplates  substances  to  be  severed 
and  taken  away  from  the  premises,  and  it  is 
difficult  to  suppose  that  the  parties  to  such 
a  deed  intended  {o  exclude  from  the  grant 
any  description  of  valuable  mineral  which 
would  come  within  the  legal  meaning  of  the 
word,  which  might  thereafter  be  discovered. 
We  are  of  opinion,  therefore,  that  the  words 
"minerals  and  ores,"  In  the  grant  of  1871, 
standing  alone,  wotild  Include  the  granite 
upon  the  premises.  But  these  words  do  not 
stand  alone,  but  are  connected  with  a  con- 
text which  clearly  Indicates,  In  onr  Judg- 
ment, that  the  parties  had  in  view  only  such 
minerals  as  are  to  be  got  by  mining  in  the 
ordinary  sense  of  that  term;  that  Is,  by  un- 
derground, and  not  by  open,  workings.  The 
grantor,  Baldwin,  owned  the  fee  of  the  land. 
He  did  not  part  with  his  general  title  to 
the  surface,  but  he  granted  special  rights 
therein  for  the  purpose  of  effecting  the  grant 
of  the  "minerals  and  mines."  He  accompa- 
nied these  words  with  a  specification  of  the 
rights  granted,— that  ia  to  say,  rights  essen- 


tial to  and  connected  with  usual  mining 
operations,— and  in  respect  to  the  surface  he 
granted  "sufficient  land  to'  erect  suitable 
buildings  for  machinery  and  other  buildings 
necessary  and  usual  in  mining  and  raising 
ores."  The  evidence  is,  and  the  fact  would 
be  sufficiently  manifest  in  the  absence  of 
affirmative  proof,  that  granite  can  only  Vie 
obtained  by  open  quarrying  to  the  destruc- 
tion of  the  surface  so  far  as  the  granite  bed 
may  be  uncovered.  We  think  the  reasonable 
construction  of  the  grant  limits  the  rights  of 
the  grantee  to  minerals  obtained  by  under- 
ground working,  and  as  granite  is  not  so 
obtained,  it  did  not  pass  under  the  convey- 
ance of  1871.  The  principle  of  construction 
is  stated  by  Turner,  L.  J.,  in  a  case  already 
referred  to,  speaking  of  the  question  wheth- 
er freestone  was  a  mineral  and  Included  in 
the  reservation  in  that  case.  He  said  It 
must  be  deemed  Included,  unless  "either  that 
the  freestone  is  not  a  mineral,  or  that  be- 
ing a  mineral,  the  nature  or  context  of  the 
deed  shows  that  it  was  not  intended  to  be 
Included."  The  context  of  the  deed  here 
furnishes,  we  think,  the  evidence  that  gran- 
ite was  not  intended  to  be  included.  It  may 
be  that,  if  we  followed  some  English  cases, 
the  conclusion  would  be  that  the  granite  did 
pass,  but  that  it  could  not  be  taken  by  open 
quarrying.  Bell  v.  Wilson,  supra;  Hext  ▼. 
Gill,  supra.  Instead  of  recognizing  this  bar- 
ren right"  we  prefer  to  place  our  Judgment 
on  the  ground  that,  under  this  grant,  no  ti- 
tle to  the  granite  passed  at  all. 

We  have  been  referred  to  several  English 
caoes  where  the  right  of  open  tiuarrylug  has 
been  held  to  accompany  a  grant  or  reserva- 
tion of  mines  and  minerals.  The  cases  gen- 
erally have  arisen  on  the  construction  of 
reservations  contained  in  acts  of  parliament 
of  rights  to  landowners  whose  land  has  been 
compulsorily  taken  for  public  purposes  or  by 
public  authority.  In  every  case  which  has 
come  to  our  attention  involving  the  right  of 
oi>en  quarrying,  it  has  been  sustained  upon 
some  special  language  in  the  act  which  in- 
dicated that  the  right  of  open  quarrying  was 
Intended  to  be  reserved.  See  Railway  Co.  v. 
Checkley,  supra;  Railway  Go.  t.  Robinson, 
15  App.  Cas.  19;  Id.,  37  Oh.  Div.  386;  At- 
torney-General V.  Welsh  Granite  Co.,  supra; 
Earl  of  Rosse  v.  Wainman,  supra.  In  Rail- 
way Co.  T.  Robinson,  15  App.  Cas.  27,  Lord 
Herschell  said:  "In  such  agreements.  In  the 
absence  of  a  distinct  indication  of  the  con- 
trary Intention,  it  is  always  to  be  assumed 
that  the  reserved  mines  are  only  to  be  work- 
ed In  such  manner  as  is  consistent  with  the 
surface  remaining  undisturbed.  And  If  this 
be  true  of  minerals  lying  deep  below  the  sur- 
face, it  would  be  obviously  out  of  question 
to  i>ermlt  it  to  be  disturbed  by  winning  min- 
erals which  can  only  be  wrought  by  surface 
operations."  For  the  reasons  herein  stated, 
the  Judgment  below  should  be  affirmed.  All 
concur.   Judgment  affirmed. 
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WILSON  T.  MARION  et  al. 
'    (Conrt  of  Appeals  of  New  York.   Nov.  26, 
1895.) 

ASSIONHERT  POU  BuNEFlT  OP    CltEDITOBS  —  PCR- 

CBASBK  FROM  Assignee. 
The  title  of  a  purchaser  in  good  faith 
from  an  assignee  for  the  benefit  of  creditors  is 
not  affected  by  the  fact  that,  after  he  had  paid 
the  price,  but  before  he  received  his  deed,  the 
assignment  was  set  aside,  as  in  fraud  of  credit- 
ors; and  it  is  immaterial  that  the  fraudulent 
character  of  the  assignment  was  apparent  on 
its  face,  since  2  Rev.  St.  p.  137,  §  5,  providing 
that  the  title  of  a  purchaser  in  such  case  shall 
not  be  affected  "unless  it  should  appear  that 
such  purchaser  had  previous  notice  *  •  *  of 
the  fraud  rendering  void  the  title"  of  his 
grantor,  refers  to  actual  and  not  constructive, 
notice.    25  N.  X.  Supp.  1066,  afiSrmed. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

Action  by  Joseph  C.  Wilson  against  Mar- 
garet A.  Marlon  and  others  to  set  aside  an 
assignment  for  tbe  benefit  of  creditors  made 
by  defendants  Marlon,  composing  the  firm  of 
Marlon  &  Ck).,  to  defendant  John  i".  Kinney, 
and  also  to  set  aside  a  deed  by  defendant 
Kinney  to  defendant  Patrick  Faby  of  land 
sold  under  tbe  assignment.  The  referee 
fqund  that  the  assignment  was  fraudulent 
and  void  as  to  plaintiff,  but  that  Defendant 
Faby  took  a  good  title  to  tbe  land  purchas- 
ed by  him.  From  an  aflirmance  by  tbe  gen- 
eral term  (25  N.  Y.  Supp.  1066)  of  a  Judg- 
ment of  the  special  term  for  defendants, 
plaintiff  appeals.     Affirmed. 

P.  M.  French,  for  appellant  Edward  F. 
Wellington,  for  respondents. 

BARTLETT,  J.  The  plalnOff  in  this  ac- 
tion seeks  to  set  aside  as  fraudulent  tbe  gen- 
eral assignment  made  by  tbe  defendants  Ma- 
rion &  Co.  to  defendant  Klmiey  for  tbe  bene- 
fit of  their  creditors,  together  with  certain 
conveyances  of  real  estate  made  by  tbe  as- 
signee to  tbe  defendant  Patrick  Faby,  the 
latter  having  bid  in  the  property  at  public 
sale.  The  referee  has  found,  as  conclusions 
of  law,  that  tbe  assignment  Is  fraudulent  and 
void  on  its  face  as  against  tbe  plaintiff;  that 
defendant  Faby  purchased  the  laud  described 
in  the  complaint  in  good  faith,  and  for  a 
valuable  consideration,  and  has  good  title 
thereto  as  against  the  plaintiff,  and  tbe  com- 
plaint as  to  him  should  be  dismissed.  The 
general  assignment  was  executed  January 
31,  1887,  and  was  declared  by  this  court,  at 
tbe  January  term,  1892,  fraudulent  and  void 
upon  its  face  as  to  tbe  plaintiffs  then  attack- 
ing it,  on  the  ground  ttiat  it  devoted  a  part 
of  tbe  partnership  property  to  the  payment 
of  individual  debts.  Booss  v.  Marion,  129 
N.  Y.  536,  29  N.  B.  832.  About  four  months 
after  this  court  handed  down  its  decision  this 
action  was  commenced.  The  referee  finds 
that  tbe  plaintiff  in  this  action  in  July,  18S9, 
signed  a  request  to  the  assignee  to  appeal 
from  the  Judgment  of  the  supreme  court  in 
the  Booas  action,  with  knowledge  of  the  facts 
constituting  the  fraud  for  which  the  assign- 


ment was  set  aside,  but  held  it  did  not  con- 
stitute an  estoppel  or  electiqn  of  remedies  so 
as  to  preclude  him  from  maintaining  this  ac- 
tion. As  the  assignee  has  not  appealed,  and 
the  defendant  Faby  is  responding  to  the 
plaintiff's  appeal,  we  do  not  deem  it  neces- 
sary to  pass  upon  this  question,  as  we  have 
reached  the  conclusion  tliat  so  much  of  the 
Judgment  below  as  the  plaintiff  has  appealed 
from  must  be  affirmed. 

The  plaintiff  urges  substantially '  two  rea- 
sons in  support  of  bis  contention  that  the  con- 
veyances of  the  real  estate  made  by  tbe  as- 
signee to  the  defendant  Fahy  were  fraud- 
ulent and  void  and  should  be  set  aside.  As 
to  the  first  point,  plaintiff  argues  that,  tbe 
general  assignment  being  void  on  Its  face, 
the  trustees  bad  no  right  to  sell,  and  the  pur- 
chaser Fahy  received  no  title  as  against  the 
plaintiff,  who  is  a  creditor.  Tbe  .counsel  for 
the  plaintiff  misapprehends  tbe  force  and 
meaning  of  the  fact  that  a  general  assign- 
ment is  fraudulent  and  void  on  its  face.  It 
has  been  frequently  held  that,  as  between 
tbe  parties,  a  general  assignment,  fraudulent 
as  to  creditors,  is  valid,  and  is  only  voidable 
at  tbe  suit  of  a  creditor  who  seeks  to  have  it 
declared  fraudulent  and  void  as  to  him. 
Knower  v.  Bank,  124  N.  Y.  559,  560,  27  N.  K 
247.  Tbe  plaintiff  in  this  action  was  In  no 
way  benefited  by  the  final  Judgment  tn  the 
Booss  action,  save  as  it  made  his  attack  up- 
on the  assignment,  If  he  concluded  to  make 
it,  easy  and  effectual.  It  was  still  incum- 
bent upon  plaintiff,  if  he  wished  to  obtain  a 
Hen'  upon  tbe  assigned  property  in  the  hands 
of  the  assignee,  to  recover  bis  Judgment  at 
law,  secure  tbe  return  of  the  execution  un- 
satisfied, and  beghi  his  action  in  equity  to 
set  aside  the  general  assignment  The  lien 
thus  secured  would  be  enforced  when  final 
Judgment  was  rendered  in  bis  favor.  Tbe 
present  action  is  iM'ecisely  such  a  one  as  we 
have  described,  and  wholly  inconsistent  with 
plaintiff's  contention  that,  the  assignment  be- 
ing void  upon  its  face,  no  title  vested  in  the 
assignee.  The  plaintiff  ha^  recovered  a  judg- 
ment which  declares  the  general  assignment 
to  be  fraudulent  and  void  on  Its  face  as  to 
him.  A  general  assignee  is  competent  to 
deal  with  tbe  assets  of  tbe  estate  under  an 
assignment  fraudulent  and  void  upon  its 
face;  and  if  he  pays  money  to  bona  fide 
creditors  of  the  assignor  he  will  be  protect- 
ed, provided  he  does  it  in  good  faith  and 
before  any  other  creditor  has  obtained  a  lien 
upon  the  money.  Bank  v.  Hubbell,  117  N. 
Y.  397,  22  N.  E.  1031.  This  is  for  the  rea- 
8<Hi  that  he  is  only  doing  what  the  assignor 
might  have  done  had  no  assignment  been  ex- 
ecuted. In  other  words,  tbe  assignment  is 
valid  as  between  the  parties.  It  therefore 
follows,  in  tbe  case  at  bar,  that  the  sale  of 
the  real  estate  to  defendant  Fahy  by  the  gen- 
eral assignee  must  stand  as  to  plaintiff,  un- 
less he  can  show  that  Faby  was  not  a  pur- 
chaser for  a  valuable  consideration  without 
notice. 
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As  to  bis  second  point,  plaintiff  insists  tbat 
be  Is  blndered,  delayed,  and  defrauded  by 
the  general  assignment,  within  the  meaning 
of  the  statute  concerning  fraudulent  wmvey- 
ances  (a  Kev.  St  p.  137,  §  l),  and  that  defend- 
ant If^hy  is  a  purchaser  of  the  real  estate 
with  prerloos  notice  of  the  fraudulent  intent 
of  the  assignor  and  of  the  fraud  rendering 
TOid  the  title  of  the  assignee  (2  Rev.  St  p. 
137,  S  6).  The  section  last  cited  reads  as  fal- 
lows, viz.:  "Sec.  6.  The  provisions  of  this 
chapter  sliall  not  be  construed,  in  any  man- 
ner, to  affect  or  impair  the  title  of  a  pur- 
chaser tor  a  Taloable  consideration,  unless  it 
shall  appear  tliat  such  purchaser  had  pre- 
Tloas  notice  of  the  fraudulent  Intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor."  In  order  to 
eftabllsh  that  defendant  Faby  is  not  within 
the  protection  of  this  section,  the  plaintiff 
points  out  the  fact  that  the  deed  from  the 
assignee  to  Fahy  refers  to  the  general  as- 
signment, and  by  its  terms  Fahy  assumed 
and  agreed  to  pay,  as  part  of  the  purchase 
price,  an  individual  debt  of  the  defendant 
James  Marion,  to  wit,  a  bond  and  mortgage 
given  by  him  to  the  Rochester  Savings  Bank 
In  1883  for  $5  000.  The  plaintiff  argues  from 
these  facts  that,  as  the  assignmoit  was 
fraudulent  and  void  upon  its  face,  the  de- 
fendant was  put  upon  his  notice,  and  that  all 
the  facts  to  advise  him  of  the  fraud  were 
contained  In  the  assignment.  The  undisput- 
ed facts  and  the  findings  of  the  referee  show 
that  the  public  sale  of  the  real  estate  took 
place  on  the  9th  day  of  March,  1887,  and 
that,  later  In  the  day,  after  Fahy  had  made 
his  purchase  and  paid  therefor,  but  before 
he  received  the  deed,  he  was  informed  that 
the  Booss  action  had  been  commenced  to  set 
aside  the  assignment  on  the  ground  that  It 
was  fraudulent  and  void  as  to  the  plaintiffs 
In  that  action.  The  referee  finds  tbat,  at 
the  time  of  the  purchase  by  Fahy  and  of  the 
payment  of  the  purchase  money  by  him,  he 
had  no  actual  knowledge  of  any  fact  relat- 
ing to  any  fraud  in  the  assignment  or  of  any 
fraudulent  Intent  on  the  part  of  the  assign- 
ors, and  that  he  did  not  obtain  actual  knowl- 
edge of  any  such  fact  or  intent  until  after  he 
received  the  deed  from  the  assignee.  It  is 
also  found  that  a  fair  price  was  paid  for  the 
property.  It  was  admitted  upon  the  trial 
that  prior  to  the"  sale  of  the  real  estate, 
Fahy  had  not  reed  or  examined  the  assign- 
ment or  schedules  of  Marlon  &  Co.  These 
facts  and  findings  would  seem  to  place  the  de- 
fendant Faliy  within  the  protection  of  the 
statute,  as  he  paid  a  valuable  consideration 
and  had  no  actual  notice  of  the  fraudulent 
intent.  To  meet  this  situation,  the  plaintiff 
Insists  that,  as  Fahy  purchased  at  a  general 
assignee's  sale,  he  is  subject  to  the  rule  of 
constructive  notice  to  the  effect  that,  if  the 
purchaser  has  not  actual  notice  of  the  fraud- 
ulent intent  with  which  the  land  has  been 
conveyed  to  his  vendor,  yet,  if  the  clrcum- 
Btanees  were  such  as  would  have  put  a  pru- 


d^it  man  upon  his  inquiry  whlcb.  If  prose- 
cuted diligently,  would  have  disclosed  the 
fraud,  he  cannot  be  deemed  a  bona  fide  pur- 
chaser in  good  faith.  This  court  has  held 
(Parker  v.  Connor,  03  N.  Y.  118),  in  refer- 
ence to  a  sale  of  personal  property,  that  it 
was  necessary  to  show  actual  knowledge  or 
belief,  or  at  least  actual  suspicion,  in  the 
vendee  that  the  sale  was  being  made  with 
intent  on  the  part  of  the  vendor,  to  defraud 
bis  creditors.  Judge  Rapallo  said  (page  125): 
"We  have  not  been  refernni  to  any  case 
where  the  doctrine  of  constructive  notice  lias 
been  applied  so  as  to  charge  a  purchaser  of 
land,  who  has  paid  a  valuable  consideration, 
and  was,  In  fact  Innocent  of  any  guilty  knowl- 
edge, with  notice  that  his  grantor  made  the 
conveyance  with  intent  to  defraud  creditors 
at  large,  having  no  special  Hen  or  equity." 
After  distinguishing  the  cases  of  Baker  v. 
Bliss,  39  N.  y.  70,  and  Reed  v.  Gannon,  50 
N.  Y.  343,  Judge  Rapallo  lays  down  the  rule 
that  there  Is  no  duty  of  active  vigilance  cast 
upon  the  purchaser  for  the  benefit  of  cred- 
itors of  the  vendor  which  should  require  him 
to  suspect  and  Investigate  the  motives  of  the 
vendor.  In  construing  the  section  already 
quoted  from  the  statute  concerning  fraud- 
ulent conveyances  (2  Rev.  St.  p.  137,  §  5),  this 
court  laid  down  a  rule  which  has  been  repeat- 
edly followed.    Steams  v.  Gage,  79  N.  Y.  107. 

Judge  Miller,  after  quoting  the  statute, 
says:  "This  plainly  means  that  actual  no- 
tice shail  be  given  of  the  fraudulent  Intent 
or  knowledge  of  circumstances  which  are 
equivalent  to  si'ch  notice.  Circumstances  to 
put  the  purchaser  on  Inquiry  where  full  value 
has  been  paid  are  not  suflScIent."  Judge  Mil- 
ler then  states  tbat  a  purchaser  for  a  valu- 
able consideration,  without  previous  notice. 
Is  not  chargeable  with  constructive  notice  of 
the  fraudulent  intent  of  his  grantor.  This 
case  was  approved  and  followed  by  this 
court  In  a  very  recent  case.  Jacobs  v.  Mor- 
rison, 136  N.  Y.  105,  32  N.  B.  552. 

We  think  the  defendant  Fahy  Is  clearly  a 
purchaser  of  the  real  estate  in  question  for 
a  valuable  consideration,  and  without  notice 
of  the  fraudulent  intent  of  the  assignors  In 
making  the  general  assignment.  So  much 
of  the  judgment  below  as  Is  appealed  from 
by  the  plaintiff  should  be  affirmed,  with  costs. 
All  concur,  except  HAIGHT,  J.,  not  sitting. 
Judgment  affirmed. 

(147  N.  Y.  387) 

TEBO  V,  JORDAN  et  al. 

(Court  of  Appeals  of  New  York.   Nov.  26, 
1895.) 

TOWAQE—  SsAWORTHINIiSS  OF  TCO  —  ABSBHCB  OF 
LICEN8GD  PlIX>T. 

That  a  pilot  of  a  tug  was  not  licensed  as 
required  by  Rev.  St.  U.  S.  |!  4401,  4427,  does 
not  render  the  tug  unsea worthy,  where  the  pilot 
was  In  fact  competent 

Appeal  from  supreme  court,  general  t^rm, 
First  department 
Action  by  William  M.  Tebo  against  Henry 
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Gregory  Jordan  and  others.  From  a  judg- 
ment of  the  general  term  (25  N.  Y.  Snpp. 
1070)  affirming  a  Judgment  for  plaintiff,  de- 
fendants appeal    Affirmed. 

Everett  Masten,  for  appellants.  Wm.  W. 
Goodrich,  for  resjMndent. 

HAIGHT,  3.  This  action  was  bronght  to 
recover  the  balance  due  on  a  contract  for  the 
use  and  hire  of  a  steam  tog.  On  October  23, 
1888,  the  defendants  chartered  from  the  plain- 
tiff the  steam  tug  B.  F.  Havlland,  unUl  the 
let  day  of  May,  1889,  at  the  price  of  |2,200 
per  month.  The  plahitifl  was  not  to  be  liable 
for  the  damages  resulting  from  the  dangers 
of  the  sea,  and  either  party  could  terminate 
the  contract  on  giving  30  days'  notice.  The 
tug  went  into  the  services  of  the  defendants, 
and  was  engaged  In  towing  coal  barges  un- 
til December  8,  1888,  when  they  gave  notice 
to  the  plaintiff  that  the  Havlland  would  not 
be  employed  by  them  longer,  on  account  of 
the  stranding  on  December  2, 1888,  of  the  coal 
barges  In  tow  by  the  tug.  The  plaintiff  re- 
fused to  accept  the  discharge  of  the  vessel, 
and  to  cancel  the  charter,  until  the  30  days' 
notice  provided  for  by  the  contract  had  ex- 
pired. This  controversy  arises  oat  of  the 
claim  of  the  plaintiff  to  recover  under  the 
charter  for  the  use  of  the  vessel  for  the  30 
days  after  the  notice  was  given. 

Under  the  charter,  the  plaintiff,  doubtless, 
was  deemed  to  undertake  to  furnish  a  sea- 
worthy vessel;  and,  for  the  purposes  of  this 
case,  we  shall  assume  that,  to  be  seaworthy, 
it  required  the  services  of  a  competent  pilot 
What  is  a  competent  pilot?  The  defendants 
dalm  that  he  most  be  licensed  by  the  ITnlted 
States  inspector  of  '  steamboats;  while  the 
plaintiff  Insists  that  the  license  adds  nothing 
to  his  competency  and  skill,  and  that  a  vessel 
Is  Just  as  seaworthy  in  the  hands  of  an  unli- 
censed as  a  licensed  pilot,  provided  he  be 
equally  skilled  and  experienced.  This  ques- 
tion Is  sharply  presented  by  the  requests  to 
charge,  and  la  the  only  one  that  we  deem  It 
necessary  to  here  consider. 

The  Revised  Statutes  of  the  United  States 
(section  4401)  require  coast-wise,  sea-going 
steam  vessels  not  sailing  under  register,  when 
under  way,  except  on  the  high  sea,  to  be  nn- 
der  the  control  and  direction  of  a  pilot  licensed 
by  the  inspectors  of  steamboats.  A  failure 
to  comply  with  the  provisions  of  the  statute 
subjects  the  offender  to  the  penalty  of  $100 
for  each  offense.  This  statute  is  founded  up- 
on principles  of  public  policy,  and  is  In  aid  of 
the  owners  and  shippers  as  well  as  the  pas- 
sengers, and  is  designed  to  furnish  qualified 
and  competent  pilots  to  masters  of  vessels 
arriving  from  foreign  ports,  and  thus  pre- 
vent the  intrusting  of  a  vessel  and  cargo  to 
incompetent  and  unqualified  persons.  The 
position  of  a  pilot  is  one  of  great  responsibili- 
ty, and  his  duties  at  times  are  grave  and  im- 
portant, requiring  a  skilled,  trusty,  and  ez- 
p«rleaced    man.    Occasions,    however,    may 


arise  when  It  la  not  convenient  or  possible 
to  procure  the  services  of  a  licensed  govern- 
ment pilot,  and  the  master  may  be  compelled 
to  proceed  without  such  a  pilot  It  will  be 
observed  that  the  statute  does  not  impose  a 
liability  for  damages  sustained  for  a  failure 
to  employ  a  licensed  pilot  It  only  ImiKwes 
the  penalty  mentioned,  which  may  be  excus- 
ed when  the  master  has  discharged  his  whole 
duty.  The  general  term  speaks  of  the  stat- 
ute, and  we  think  aptly,  as  not  unlike  the 
statutes  or  municipal  ordinances  prescribing 
the  speed  of  trains  In  thickly-settled  localities, 
a  violation  of  which  is  evidence,  but  not 
proof,  of  negligence,  and,  being  evidence  on- 
ly, may  be  rebutted.  Parsons,  in  his  work 
on  Marine  Insurance  (volume  1,  at  page  384), 
says:  "So,  as  to  pilotage,  the  ship  is  nnsea- 
worthy  if  she  is  without  a  pilot  where  usage 
and  the  reason  of  the  case  require  that  she 
should  have  one,  whether  in  entering  or  leav- 
ing a  port;  and,  yet  If  a  vessel  sails  to  a  port 
where  it  la  not  always  possible  to  obtain  a 
pilot  then  the  law  only  requires  that  the  mas- 
ter should  use  all  reasonable  efforts  to  obtain 
one;  and,  if  such  efforts  are  made,  the  want 
of  success  does  not  make  the  ship  unsea- 
worthy  In  any  sense  which  discharges  the  in- 
surers. If  a  pilot  be  necessary,  and  a  person 
falsely  representing  himself  as  one  is  in  good 
faith  and  without  gross  negligence  received 
as  such,  there  is  no  breach  of  the  warranty 
of  seaworthiness:  nor  Is  there  if  the  master 
or  some  one  else  on  board  can  direct  the  ship 
over  the  pilotage  grounds,  and  has  sufficient 
skill  to  -pettoTm  the  duty  as  a  pilot  should 
perform  it;  nor  should  we  say,  on  general 
principles,  that  the  neglect  to  receive  a  pilot 
where  one  was  required  to  be  taken  by  a 
law  of  the  port  necessarily  made  the  ship  un> 
seaworthy."  In  Flanigen  v.  Insurance  Co., 
7  Fa.  St  306,  Rogers,  J.,  after  referring  to 
the  act  of  congress  and  the  Pennsylvania 
statute  with  reference  to  pilots,  says:  "We 
have  come  to  the  conclusion  that  there  Is 
nothing  in  the  statutes  which  makes  it  obliga- 
toiy  upon  the  awaec  or  master  of  a  vessel, 
whether  engaged  in  the  foreign  or  coasting 
trade,  to  employ  a  pilot  This  proposition  be- 
ing thus  established,  there  is  an  end  of  the 
argument,  based,  as  It  Is,  on  the  supposition 
that  the  act  is  imperative.  The  argument  is 
founded  on  the  hypothesis  that  there  is  a 
statutory  unseaworthiness  prescribed;  that 
failing  or  omitting  to  comply  with  the  pro- 
visions of  the  act  Is  a  breach  of  an  implied 
warranty  In  the  policy  which  avoids  It;  and, 
further,  that  there  Is  a  penalty  imposed  which 
renders  the  voyage  illegal.  •  •  •  It  Is 
not  my  intention  to  deny  that  it  is  part  of  the 
implied  warranty  of  seaworthiness  that  there 
should  be  on  board  the  vessel,  at  the  time 
the  risk  commences,  not  only  a  sufficient 
crew  and  a  master  of  comitetent  skill  and 
ability  to  navigate  her,  but  if  she  sails  fi-om 
a  port  where  there  is  an  establishment  of  pi- 
lots, and  the  nature  of  the  navigation  requires 
(me,  that  the  master  should  take  a  pilot  on 


Digitized  by 


Google 


N.T.) 


TOBE  P.  CONDB. 


198 


board.  PbOllps  t.  Headlam,  2  Bara  &  AdoL 
380.  ThlB,  as  a  general  proposition,  is  true, 
with  some  exceptions.  It  Is  not  necessary  In 
all  cases  to  take  a  pilot  without  regard  to  tbe 
burden  of  a  vessel  or  the  nature  of  the  trade. 
In  1  Bmerig.  Mar.  Iioans,  402,  it  Is  laid  down 
that  a  captain  who  knows  the  place  to  which 
be  is  bound  is  not  obliged  to  employ  a  coast 
pilot  These  matters  must  be  regulated  by 
tbe  custom  of  the  port,  and  hence  the  neces- 
sity of  inquiring  into  the  custom,  which  can 
be  done  only  through  the  medium  of  a  Jury. 
Is  it  customary  or  necessary  for  a  vessel  en- 
gaged in  tbe  coasting  trade  of  the  burden  of 
the  one  in  question  to  take  a  pilot  when  the 
master,  in  the  opinion  of  the  owner,  has  com- 
petent skUl  to  conduct  her  to  the  ocean? 
That  the  river  and  bay  of  Delaware  is  pilot 
ground  for  all  vessels  en^ged  in  the  foreign 
or  coasting  trade  is  most  true:  but  it  is  made 
80,  not  by  force  of  the  act  of  1803,  but  by  the 
usage  of  the  trade  or  port  •  •  •  That 
the  usage  may  be  modified  by  statute  may  be 
omceded,  but  not  to  the  extent  of  creating  a 
statntory  seaworthiness."  In  the  case  of  Bos- 
ton Towboat  Oo.  V.  The  Charlotte,  SI  Fed. 
466,  there  were  cross  libels  arising  from  a  col- 
lision in  the  Fatapsco  river,  between  the  coal 
barge  Lone  Star,  In  tow  of  the  steam  tug 
Mercury,  and  the  steamer  Charlotte.  It  was 
contended  that  presumption  of  fault  against 
the  tug  was  to  be  drawn  from  the  fact  that 
ber  master  did  not  have  a  pilot  licensed  for 
the  Chesapeake  Bay  and  its  tributaries,  but  it 
was  held  that  tbe  master  of  the  tug  was  com- 
petent for  the  duties  he  was  performing,  and 
that  the  fact  that  he  did  not  have  a  pilot's 
license  was  ImmateriaL  In  The  Blue  Jacket, 
144  U.  S.  371,  12  Sup.  Ct  711,  a  colUsion  oc- 
curred between  the  ship  the  Blue  Jacket  and 
the  steam  tug  Tacoma,  near  Bdiz  Hook  light, 
in  the  straits  of  BHica,  in  the  territory  of 
WashlnfTton.  It  was  held  that  the  tug  was 
not  at  fault,  for  the  reason  that  Its  mate  had 
no  license,  he  being  competent,  and  having 
faithfully  performed  his  duties.  See,  also, 
McDowell  V.  Insurance  Co.,  56  Am.  Dec.  619; 
Hays  V.  Millar,  18  Am.  Rep.  446;  Keeler  v. 
Insurance  Co.,  3  Hill,  250;  Carroll  v.  Railroad 
Co.,  68  N.  Y.  126;  Pat  Ry.  Ace.  Law.  §  40. 
While  we  do  not  wish  to  be  understood  as 
approving  of  all  that  has  been  told  in  the 
cases  referred  to.  It  is  quite  apparent  that 
the  general  trend  of  the  authorities  Is  to  the 
effect  that  a  vessel  is  not  as  a  matter  of  law, 
unsea worthy  because  it  is  navigated  by  an 
unlicensed  pilot,  provided  he  is  competent, 
experienced,  and  otherwise  qualified;  and, 
while  we  think  that  the  requirements  of  the 
statute  are  wholesome,  and  should  be  faith- 
fully complied  with,  ^et  tbe  rule  adopted  by 
the  courts  In  tbe  cases  referred  to  appears  to 
us  to  be  reasonable  and  Just,  and  has  our  as- 
sent It  consequently  follows  that  unless  tbe 
stranding  of  the  barges  was  owing  to  the  in- 
competency of  the  plaintiff's  pilot  or  that 
such  strai^ding  would  not  have  occurred  if  a 
licensed  pUot  had  been  on  board,  the  defense 
v.42N.x.no.2— 18 


of  the  defendants  must  taSL  Vpon  these 
questions,  the  evidence  is  to  some  extent  con- 
flicting. The  facts  have  been  determined  by 
the  Jury,  and  its  verdict  has  been  approved* 
by  the  general  term.  .  The  evidence  bearing 
upon  the  stranding  after  the  barges  had  pass- 
ed Handkerchief  light  vessel,  and  the  testi- 
mony bearing  upon  their  grounding  >vhile  en- 
tering Boston  harbor,  have  been  considered 
and  discussed  In  the  courts  below,  where  the 
tacts  were  open  for  consideration.  It  is  suffi- 
cient to  here  say  that  the  evidence  was  of 
such  a  character  as  to  Justify  the  submission 
to  the  Jury  of  these  questions  of  fact  and 
that  tbe  evidence  is  sufllcient  to  sustain  its 
verdict  to  the  effect  that  the  accidents  were 
in  consequence  of  the  perils  of  the  sea,  and 
not  because  of  tbe  failure  to  employ  a  compe-. 
tent  pilot  Tbe  Judgment  should  therefore 
be  affirmed,  with  costs.  All  concur.  Judg- 
ment affirmed. 


(147  N.  T.  488) 

XOBK  et  al.  v.  CONDB  et  al. 

(Court  of  Appeals  of  New  Tork.   Nov.  26, 
•       1895.) 

Statb  Courts  —  Constkoction  of  Acts  of  C!ok- 

011ES8— Comity — Claim  against  Usitbd 

BTATBS —  ASBIONHniT— Validitt. 

1.  Tbe  New  York  court  of  appeals,  even  in 
a  case  where  it  has  ultimate  jurisdiction,  will, 
on  principals  of  comity,  adopt  the  construction 
put  upon  an  act  of  congress  by  the  snpreme 
court  of  the  United  States. 

2.  Rev.  St  U.  S.  {  3477,  providhig  that  an 
assignment  of  any  claim  against  the  United 
States  shall  be  absolutely  void  unless  executed 
before  two  witnesses,  after  the  allowance  of 
the  claim,  ascertainment  of  the  amount  due,  and 
the  issuing  of  a  warrant  for  its  payment  is 
intended  merely  for  the  protection  of  the  gov- 
ernment; and  a  bona  fide  assignment  witnont 
such  formalities  Is  good  so  far  as  to  enable  the 
assignee,  after  the  government  has  paid  over 
the  money  to  the  claimant,  to  enforce,  as  against 
him  or  those  who  take  with  notice,  the  interest 
given  by  the  assignment  24  N.  Y.  Supp.  1148, 
affirmed. 

Appeal  from  supreme  court,  general  term, 
Fourth  department. 

Action  by  Anson  E.  York  and  another 
against  William  W.  Conde  and  another  for 
money  due  under  an  assignment  BYom  a 
Judgment  of  tbe  general  term  (24  N.  Y.  Supp. 
1149)  affirming  a  Judgment  for  plaintiffs,  de- 
fendants appeal.     Affirmed. 

Elon  R.  Brown,  for  appellants.  Henry 
Purcell,  for  respondents. 

ANDREWS,  C.  J.  The  determination  of 
this  appeal  depends  upon  the  true  construc- 
tion of  section  3477  of  the  Revised  Statutes 
of  the  United  States.  The  general  facts 
may  be  briefly  stated:  The  firm  of  Wither- 
by  &  Gaffney  were  contractors  with  the 
United  States  for  building  barracks  at  Sack: 
et's  Harbor.  The  plaintiffs  constituted  tbe 
firm  of  York  &  Starkweather,  and  furnished 
to  the  contractors  lumber  and  materials  for 
the  work  of  the  value  of  $3,000  and  upwards, 
which  were  used  In  the  construction.    Duf- 
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Ing  the  progress  of  the  work,  and  before  Its 
completion,  and  on  the  27th  day  of  March, 
1890,  Wltherby  &  Gaffney  made  a  written 
assignment  to  York  &  Starkweather  of  $3,- 
000  "of  the  money  due  and  to  become  due" 
to  the  assignors  from  the  government  on 
their  contract,  to  apply  on  their  indebted- 
ness to  the  assignees  for  the  lumber  and 
materials  so  furnished,  and  authorized  the 
disbursing  agent  of  the  government,  through 
whom  the  payments  on  the  contract  were 
made,  to  pay  the  plaintiffs  $500  from  the 
next  estimate  thereaftv,  and  $2,500  on  the 
completion  of  the  contract,  and  when  the 
balance  coming  to  the  assignors  should  be- 
come payable  to  them.  Wltherby  &  Gaff- 
ney paid  the  plaintiffs  $500,  but  no  further 
payment  has  been  made  to  them.  On  May 
15,  1890,  the  contract  having  been  complet- 
ed, the  disbursing  officer  delivered  to  Gaff- 
ney, one  of  the  contractors,  a  draft  for  $4,- 
400,  in  payment  of  the  amount  unpaid  on 
the  contract,  which  he  delivered  on  the  same 
day  to  the  defendants  to  secure  them  for  lia- 
bilities, as  Indorsera  and  otherwise,  previ- 
ously incurred  for  the  benefit  of  Wltherby 
&  Gaffney.  The  defendants,  before  they 
had  parted  with  the  draft,  were  notified  by 
the  plaintiffs  of  their  claim,  and  of  the  terms 
of  the  assignment  to  them,  and  they  de- 
manded that  the  defendants  should  pay 
them  out  of  said  draft  the  sum  of  $2,500,— 
the  amount  remaining  un'pald  to  them  from 
Wltherby  &  Gaffney,— which  the  defendants 
refused  to  do.  This  action  was  thereupon 
brought  to  recover  said  sum.  The  claim  set 
up  by  the  defendants  in  their  answer,  that, 
prior  to  the  assignment  to  the  plaintiffs, 
Wltherby  &  Gaffney  had  verbally  assigned 
to  them  the  money  to  become  due  on  the 
contract,  as  security  for  their  Indorsements, 
was  tried  before  the  Jury,  and  found  against 
them,  and  need  not  be  further  considered. 
There  can  be  no  doubt  that  under  the  gen- 
eral rule  of  law  prevailing  in  this  state  the 
plaintiffs,  under  the  assignment  of  March 
27,  1890,  acquired  an  equitable.  If  not  a 
legal,  title  to  the  money  payable  on  the  con- 
tract of  Wltherby  &  Gaffney  with  the  gov- 
ernment, to  the  extent  of  $3,000,  and  that 
the  defendants,  having  acquired  possession 
of  the  draft  for  the  final  payment  on  the 
contract,  by  delivery  from  Wltherby  &  Gaff- 
ney, to  secure  an  antecedent  liability,  on  be- 
ing notified  of  the  claim  of  the  plaintiffs, 
held  the  draft  and  the  fund  it  represented, 
as  trustee  of  the  plaintiffs,  to  the  extent  of 
their  claim.  Field  v.  Mayor,  etc.,  6  N.  Y. 
179;  Devlin  v.  Mayor,  etc.,  63  N.  Y.  8.  But 
the  contention  Is  that  the  plaintiffs  took 
nothing  under  the  assignment  to  them,  be- 
cause, as  is  claimed,  the  transaction  was 
void  under  section  3477  of  the  Revised  Stat- 
utes of  the  United  States,  to  which  refer- 
ence has  been  made.  That  section  is  as  fol- 
lows: "All  transfers  and  assignments  made 
of  any  claim  upon  the  United  States,  or  of 
any  part  or  share  thereof,  or  interest  there- 


in, whether  absolute  or  conditional,  and 
whatever  may  be  the  consideration  therefor, 
and  all  powers  of  attorney,  orders  or  other 
authorities  for  receiving  payment  of  any 
such  claim,  or  of  any  part  or  share  thereof, 
shall  be  absolutely  null  and  void,  nniess  they 
are  freely  made  and  executed  in  the  pres- 
ence of  at  least  two  attesting  witnesses, 
after  the  allownnce  of  such  a  claim,  the  as- 
certainment of  the  amount  due,  and  the  Is- 
suing of  a  warrant  for  the  payment  thereof. 
Such  transfers,  assignments,  and  powers  of 
attorney  must  recite  the  warrant  for  pay- 
ment, and  must  be  acknowledged  by  the  per- 
son making  them,  before  an  officer  having 
authority  to  take  acknowledgments  of  deeds, 
and  shall  be  certified  by  the  officer;  and  It 
must  appear  by  the  certificate  that  the  offi- 
cer, at  the  time  of  the  acknowledgment, 
read  and  fully  explained  the  transfer,  assign- 
ment or  warrant  of  attorney  to  the  person 
acknowledging  the  same." 

This  section  has  been  considered  in  several 
cases  by  the  supreme  court  of  the  United 
States.  If  that  court  has  construed  the  sec- 
tion so  as  to  determine  the  point  Involved  in 
this  case,  we  should  deem  it  our  duty  to 
follow  Its  decision.  The  Judgment  we  shall 
render  wQl  not,  we  suppose,  be  subject  to 
review  by  the  supreme  court  We  do  not 
question  the  validity  of  the  section  In  ques- 
tion, nor  will  our  decision  affect  any  right  of 
the  defendants  based  thereon.  Their  right, 
it  any,  rests  upon  the  transfer  of  the  debt 
after  it  came  to  the  hands  of  Wltherby  & 
Gaffney.  They  seek  to  defeat  the  right  of 
the  plaintiffs  under  their  prior  assignment 
of  a  portion  of  the  fund,  and  invoke  section 
3477  to  establish  that  the  assignment  was 
void  and  conferred  no  right.  But  on  a  ques- 
tion of  statutory  construction  of  an  act  of 
congress  which  has  been  determined  by  the 
supreme  court  of  the  United  States,  subse- 
quently arising  in  this  court,  we  should  feel 
bound  to  adopt  and  follow  the  construction 
of  that  tribunal,  on  the  principle  of  comity, 
although  in  a  case  where  the  ultimate  juris- 
diction is  vested  in  this  court.  This  princi- 
ple Is  especially  Important  to  be  observed  in 
such  a  case.  In  view  of  the  relation  between 
the  federal  and  state  courts,  not  exercising 
In  all  cases  a  co-ordinate  Jurisdiction,  but 
engaged  In  the  administration  of  Justice,  to 
a  great  extent,  between  persons  who  are  citi- 
zens both  of  a  state  and  of  the  United  States. 
The  decisions  of  the  tribunals  of  a  state  as 
to  the  true  construction  of  the  statutes  of 
its  own  sovereignty  are  followed  by  the  fed- 
eral courts,  and  It  would  be  most  unseemly, 
and  produce  great  confusion,  if  state  courts 
should  refuse  to  adopt  the  construction  of 
the  supreme  court  of  the  United  States  of 
federal  statutes.  The  section  In  question 
was  taken  from  the  act  of  congress  approved 
February  26,  1863,  entitled  "An  act  to  pre- 
vent frauds  on  the  treasury  of  the  United 
States."  Its  object  was  to  prot<H?t  the  gov- 
ernment  It   was  enacted,   as   was   said   by 
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Mr.  Justice  Miller  in  Goodman  t.  Niblack, 
102  U.  S.  556,  to  prevent  embarrassments  to 
the  goTemment  which  might  arise  If  It  was 
compelled  to  recognize  rights  of  third  per- 
sons not  parties  to  the  original  contract  oc 
transaction;  and,  second,  to  shut  the  door 
to  improper  influences  in  prosecuting  claims 
before  the  departments  or  courts  or  congress. 
There  are  two  theories  of  construction  of  the 
statute:  One  Is  that  which  gives  the  widest 
meaning  to  the  words,  and  which  makes  a 
transfer  or  assignment  of  a  claim  or  inter- 
est  void,  not  only  as  to  the  government  and 
its  officers,  but  as  to  the  parties  to  the  trana- 
'fer  or  assignment.  Upon  this  theory  the 
money,  when  paid  oyer  to  the  original  claim- 
ant, cannot  be  reached  In  his  bands,  unless, 
after  the  allowance  of  the  claim  and  the  is- 
sning  of  a  warrant  for  its  payment,  the  provi- 
sions of  the  section  are  complied  with.  This 
theory  wholly  forbids  the  acquisition  before 
this  has  been  done  of  any  right  in  the  fund 
through  any  transfer  or  assignment,  bow- 
ever  formal  the  instrument,  (w  however  Just 
and  Innocent  the  transaction.  The  other 
theory  is  that  the  objects  of  the  statute  are 
accomplished  by  a  construction  which  makes 
an  ^signment  or  transfer  made  before  the 
allowance  of  a  claim  void  as  between  the 
claimant  and  the  government,  bnt  leaves  the 
transferee,  after  the  fund  has  come  to  the 
hands  of  the  claimant,  to  assert  such  legal 
rights  against  the  fund,  and  avail  himself 
of  such  legal  remedies  to  enforce  them,  as 
exist  in  other  cases  of  transfer.  The  su- 
preme court  has  consistently  maintained  that 
a  transfer  or  assignment  made  before  the  al- 
lowance of  a  claim  was  void  at  the  election 
of  the  government,  and  that,  as  against  the 
assignee  or  transferee,  the  government  may 
wholly  disregard  it,  and  that  payment  made 
to  the  original  claimant  by  the  government 
is  a  good  acquittance  of  the  liability,  al- 
though it  had  notice  of  the  transfer  at  the 
tima  But  the  court  has  also  decided  that 
th^  government  may  recognize  such  a  trans- 
fer, and  that  payment  to  the  transferee  will 
protect  It  against  any  subsequent  claim  of 
the  original  party.  Bailey  v.  U.  S.,  109  U. 
S.  432,  3  Sup.  Ct  272. 

The  principal  case  relied  upon  by  the  de- 
fendants to  sustain  their  contention  is  Spof- 
ford  V.  Kirk,  97  U.  S.  484,  and  if  what  Mr. 
Justice  Miller,  In  Goodman  v.  Nlblack,  supra, 
characterizes  as  the  strong  language  of  the 
opinion  in  that  case,  is  to  have  the  broadest 
application,  there  would  be  difficulty  in  hold- 
ing that  the  assignment  now  in  question  can 
be  upheld.  But  the  transfer  under  consid- 
eration in  SpofTord  v.  Kirk  was  of  part  of  a 
disputed  claim  then  in  controversy  between 
the  claimant  and  the  government.  The  court 
soon  began  to  depart  from  the  rigid  interpre- 
tation of  the  statute  indicated  in  SpoSord  v. 
Kirk.  In  Goodman  v.  Nlblack,  supra,  it  was 
held  that  the  statute  did  not  embrace  the 
case  of  a  voluntary  general  assignment  by 
an  insolvent  for  the  benefit  of  his  creditors, 


and  that  a  claim  existing  against  the  govern- 
ment in  favor  of  the  assignor  passed  by  the 
assignment.  Mr.  Justice  Miller,  in  his  opin- 
ion, referring  to  the  statute,  said:  "Its  sole 
purpose  was  the  protection  of  the  govern- 
ment, and  not  that  of  the  parties  to  the  as- 
signment" The  case  of  Hobbs  v.  McLean, 
117  U.  S.  667,  6  Sup.  Ct  870,  shows  a  fur- 
ther relaxation  of  the  strict  rule  declared  in 
SpofTord  V.  Blirk;  and  the  court,  referring  to 
sections  3737  and  3477  of  the  Revised  Stat- 
utes, after  stating  that  they  were  passed  for 
the  protection  of  the  government,  said,  "The 
purpose  was  not  to  dictate  to  the  contractor 
what  he  should  do  with  the  money  received 
on  his  contract  after  the  contract  had  been 
performed."  The  case  of  Trust  (3o.  v.  Shep- 
herd and  Shepherd  v.  Thompson,  127  U.  S. 
494,  8  Sup.  Ct  1250,  has  an  Important  bear- 
ing upon  the  present  case.  The  facts  are 
complicated.  The  question  related  to  the 
conflicting  claims  of  parties  to  two  drafts 
which  had  been  Issued  and  delivered  by  the 
government  to  an  attorney  for  rent  under  a 
lease  of  premises  made  by  one  Bradley  to 
the  government  in  1873,  and  to  another  sum 
of  f787.50  paid  by  the  government  to  a  re- 
ceiver for  rent  of  the  same  premises  after 
June  6»  1878.  One  of  the  drafts  was  for  rent 
for  the  year  ending  June  30,  1876,  and  the 
other  for  the  rent  for  two  years  prior  to  June 
30,  1878.  Thompson,  one  of  the  parties  to 
the  action,  claimed  to  be  entitled  to  the 
drafts  as  pledgee  of  the  rents,  under  an 
agreement  dated  June  21,  1877,  made  be- 
tween him  and  Bradley,  the  original  lessor, 
and  Shepherd,  his  grantee.  At  the  date  of 
the  pledge  a  suit  was  pending  against  the 
United  States  to  recover  the  rent  for  the 
year  ending  June  30,  1876,  in  favor  of  Brad- 
ley. The  case  was  finally  decided  in  his  fa- 
vor in  October,  1878.  During  the  pendency 
of  the  suit  a  suit  was  brought  for  the  rent 
for  the  two  years  ending  June  30,  1878,  and 
the  second  draft  was  given  In  settlement  of 
that  suit  Enough  has  been  stated  to  show 
that  Thompson  claimed  under  a  pledge  made 
not  only  before  an  allowance  of  the  rent  due 
June  30,  1876,  but  while  a  suit  against  the 
United  States,  was  pending  for  its  recovery, 
and  that  only  part  of  the  rents  for  the  years 
1877  and  1878,  included  in  the  pledge  for 
which  the  second  draft  was  given,  had 
become  due  when  the  pledge  was  made. 
Thompson's  right  to  the  drafts  was  contest- 
ed vinder  section  3477  of  the  Revised  Stat- 
utes, the  claim  being  that  the  pledge  was 
void.  But  this  objection  was  overruled,' and 
the  court  sustained  Thompson's  claim  to  the 
drafts,  and  on  appeal  the  Judgment  .was  af- 
firmed. Mr.  Justice  Harlan,  in  pronouncing 
the  opinion  of  the  court,  said:  "The  simple 
question  Is  whether  the  money  received  from 
the  government  shall  be  diverted  from  the 
purpose  to  which  Bradley,  Shepherd,  and 
Shepherd's  trustees  agreed  in  writing  that 
it  should  be  devoted,  namely,  the  payment  of 
the  debts  Thompson  holds  against  Shepherd 
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This  qnestlon  mnst  be  answered  In  tbe  nega- 
tive, and  In  so  adjudging  we  do  not  contra- 
vene the  letter  or  spirit  of  the  statute."  The 
case,  although  many  more  clrcnmstaaces  ap- 
pear than  are  here  stated,  seems  to  us  to  go 
far  in  sustaining  the  claim  of  tbe  plaintiffs 
In  the  present  action.  We  think  that  tlie 
question  cannot  be  said  to  hare  been  decided 
adversely  to  their  contention  in  the  federfd 
supreme  c<)urt.  In  our  opinion,  a  Just  con- 
struction of  the  statute  does  not  Invalidate 
tbe  transfer  of  Wltherby  &  Gaffney  to  the 
plaintiffs,  nor  will  the  objects  of  the  statute 
be  defeated  by  the  construction  that  such  a 
transfer,  made  Ip  the  legitimate  and  usual 
course  of  business,  in  good  faith,  to  secure 
an  honest  debt,  while  it  may  be  disregarded 
by  the  government,  is  good  as  between  the 
parties,  so  far  as  to  enable  the  transferee, 
after  the  government  has  paid  over  the 
money  to  the  claimant,  to  enforce  as  against 
him,  or  those  who  take  with  notice,  the  in- 
terest or  lien  given  by  the  assignment  The 
fact  that  the  government  may  refuse  to  rec- 
ognize any  transfer  or  assignment,  in  con- 
nection with  the  general  principle  of  law 
which  avoids  all  agreements  contrary  to  pub- 
lic policy,  will  be  a  sufficient  disconrage- 
ment  to  illegitimate  transactions,  or,  at  all 
events,  it  is  all  the  law  can  Justly  Interpose, 
having  due  regard  to  the  exigencies  of  busi- 
ness and  the  protectlcm  of  Innocent  parties. 
The  supreme  court  of  Massachusetts,  In  Jer- 
negan  v.  Osborn,  155  Mass.  207,  29  N.  E.  620, 
reached  substantially  the  same  conclusion 
as  that  to  which  we  have  arrived.  The 
Judgment  should  be  affirmed.  All  concur, 
except  O'BRIEN,  J.,  not  sitting.  Judgment 
affirmed. 

047  N.  T.  00) 

GILLIES  V.  MANHATTAN  BEACH  IMP. 
CO..  Limited. 

(Court  of  Appeals  of  New  York. '  Nov.  20, 

1895.) 

AfPBjLi.— Objeotionb  SOI  Raibbd  Bklow. 

1.  A  motion  to  dismiss  at  the  close  of  plain- 
tiff's case,  on  the  ground  that  plaintiff  has  not 
proved  "a"  cause  of  action,  will  not  preserve  for 
appeal  the  objection  that  he  has  not  proved  thu 
particular  cause  of  action  pleaded. 

2.  When  an  engineer's  certiUcate,  required 
by  a  contract,  as  to  the  value  of  tlie  work,  was 
admitted  in  evidence  without  objection,  it  can- 
not be  objected  for  the  first  time  on  appeal 
that  the  certificate  was  Inadmissible  because 
executed  after  the  commencement  of  the  suit  as 
a  basis  for  a  compromise  between  the  parties. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Action  by  John  Gillies  against  the  Man- 
hattan Beach  Improvement  Company.  From 
a  Judgment  of  the  general  term  (26  N.  Y. 
Supp.  381)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Alfred  A.  Gardner,  for  appellant  Edwin 
0.  Low,  for  respondent 

O'BRIEN,  J.  The  plaintiff  recovered  a 
sum  which  the  referee  found  was  tbe  bal- 


ance due  him  upon  a  contract  between  the 
parties  whereby  the  plaintiff  undertook  to 
perform  for  the  defendant  certain  work 
which  is  specified  therein.  The  defendant. 
In  support  of  the  appeal,  presents  but  two 
questions  as  ground  for  the  reversal  of  the 
Judgment: 

1.  That  the  complaint  set  out  a  cause  of 
action  upon  a  quantum  meruit,  and  the  re- 
covery was  upon  the  contract,  and  that 
seems  to  be  so.  Tbe  defendant's  answer  al- 
leged that  the  work  was  done  under  the  con- 
tract claimed  that  there  was  a  breach  of  It 
by  the  plaintiff  In  falling  to  perform  In  cer- 
tain' particulars,  and,  by  way  of  counter- 
claim, claimed  damages. for  tbe  breach.  To 
tills  the  plaintiff  replied,  alleging  that  tbe 
contract  was  waived  by  tbe  parties,  and  de- 
nying any  loss  or  damage  to  the  defendant 
The  facts  applicable  to  either  theory  of  the 
case  were  contained  in  the  pleadings  when 
read  together.  The  trial  proceeded  upon 
these  pleadings  precisely  as  If  tbe  plaintiff 
bad  counted  on  the  contract,  and  no  question 
was  raised  by  either  party  In  regard  to  the 
form  of  the  -  action.  The  plaintiff  opened 
tbe  case  by  putting  the  written  contract  in 
evidence,  without  any  objection,  and  in  .the 
same  way  the  certificate  of  the  defendant's 
engineer,  showing  the  balance  due  to  tbe 
plaintiff,  which  was  awarded  to  him  by  the 
referee,  was  Introduced.  This  certificate 
was  one  of  the  stipulations  of  the  contract 
and  the  evidence  upon  which  the  plaintiff 
was  to  become  entitled  to  payment,  and  It 
showed  that  there  was  due  the  plaintiff  for 
the  work  tbe  sum  which  he  recovered.  The 
only  exception  that  tbe  defendant  relies  up- 
on to  raise  this  question  is  one  taken  at  the 
close  of  the  plaintlfCs  case  to  the  ruling  of 
the  referee  refusing  to  dismiss  the  complaint 
on  the .  ground  that  tbe  plaintiff  had  not 
made  out  a  cause  of  action.  The  point  that 
tbe  plaintiff  had  failed  to  make  out  the  par- 
ticular cause  of  action  stated  In  tbe  conii 
plaint  was  not  raised  at  all,  nor  was  It  sug- 
gested at  any  stage  of  the  trIaL  The  facta 
proved  and  found  warranted  the  Judgment 
and  it  Is  a  familiar  rule  that  where  the 
cause  is  tried  on  both  sides  without  regard 
to  the  technical  form  of  tbe  action  as  dis- 
closed by  the  complaint,  and  no  question  Is 
raised  at  the  trial,  or  objection  made  to  that 
course,  tbe  successful  party  will  be  deemed 
to  have  recovered  upon  the  facts  shown,  and 
not  strictly  upon  bis  pleading.  Belknap  v. 
Sealey,  14  N.  Y.  143.  The  defendant  from 
the  course  of  the  trial  and  failure  to  raise 
such  a  question  in  some  form,  must  b« 
deemed  to  have  assented  to,  or,  at  least 
waived,  the  variance,  if  any,  and  it  Is  too 
late  to  insist  upon  such  a  point  upon  appeal 
to  this  court 

2.  The  other  point  is  that  a  material  find- 
ing of  fact  by  the  referee  Is  not  supported 
by. evidence.  This,  of  course,  presents  a 
question  of  law.  The  referee  found  that  ths 
defendant's  engineer,  after  tfaie  comsleaoo 
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or  the  work,  an^  on  July  9,  1884,  made  a 
final  estimate  of  the  work  done  by  the  plain- 
tiff, which  appeared  to  be  In  writing,  which 
showed  that  there  was  due  to  the  plaintiff 
$7,884.70,  and  he  further  found,  from  the  tes- 
timony of  the  engineer  at  the  trial,  that  this 
sum  was  in  fact  due  to  the  plaintiff,  on  ac- 
count of  the  work  in  question,  at  the  time 
the  estimate  was  made,  namely,  July  9, 1884. 
There  is  no  question  raised  now  against  this 
finding,  and  the  plaintiff  in  fact  recovered  a 
sum  much  larger.  There  was  a  farther  find- 
ing that  this  estimate  did  not  Include  extra 
work  and  materials  furnished  by  the  plain- 
tiff in  the  completion  of  the  work.  The  next 
finding  is  the  one  which  the  defendant's 
counsel  now  assails,  and  is  to  the  effect  that 
the  defendant's  engineer  subsequently  made 
another  final  estimate  showing  due  to  the 
plaintiff,  on  July  9,  1884,  the  sum  of  $9,149.- 
97,  including  the  extra  work  and  materials 
referred  to,  and  this  was  the  sum  which  the 
referee  reported  as  due  to  the  plaintiff  on 
account  of  the  work.  The  evidence  in  the 
case  Eeems  to  support  the  contention  of  the 
lefl.aed  counsel  for  the  defendant,  that  the 
last  paper  referred  to  in  the  finding  was 
made  by  the  engineer  after  the  commence- 
ment of  this  action,  and  as  a  basis  for  a 
compromise  between  the  parties.  The  find- 
ing complained  of  is  but  a  transcript  of  this 
paper.  It  is  not,  therefore,  correct  to  say 
that  the  finding  has  no  evidence  to  sustain 
it  It  has  the  written  estimate  or  certifi- 
cate of  the  defendant's  engineer,  which,  by 
the  terms  of  the  contract,  was  given  the 
force  of  proof  on  certain  questions.  There 
might  have  been,  and  probably  was,  a  ques- 
tion as  to  whether  the  paper,  under  the  cir- 
cumstances, was  admissible  in  evidence. 
But  It  was  not  objected  to,  and  even  after 
all  the  facts  were  developed  in  regard  to  its 
origin  and  purpose  there  was  no  motion  by 
the  defendant  to  strike  it  out  So  that  the 
defendant  has  no  exception  in  the  case  that 
enables  it  to  raise  any  question  in  regard  to 
the  admission  of  tlie  paper.  Holmes  v.  Ro- 
per, 141  N.  Y.  64,  36  N.  B.  180;  Vinegar  Co. 
v.  Schlegel,  143  N.  Y.  537,  38  N.  E.  729.  The 
mere  fact  that  it  was  made  by  the  engineer 
after  the  commencement  of  this  action 
would  not  affect  its  character  as  evidence  on 
the  trial  under  the  terms  of  the  contract, 
since  parties  are  not  obliged  to  have  all  the 
proofs  on  hand  when  the  suit  is  commenced. 
It  Is  enough  if  they  have  it  on  hand  at  the 
trial.  It  is  true  that  a  contract  may  be  so 
drawn  as  to  make  such  a  paper  an  Indis- 
pensable condition  of  maintaining  any  ac- 
tion, but  it  cannot  be  claimed,  and  Is  not 
claimed,  that  any  such  condition  was  insert- 
ed In  the  contract  in  question.  Perhaps  the 
real  objection  to  the  paper.  If  any,  was  that 
it  was  made  with  a  view  to  a  settlement  of 
the  controversy  (102  N.  Y.  660,  6  N.  E.  289), 
but  no  such  question  was  raised  at  the  trial, 
and  it  might  be  unjust  to  the  plaintiff  to  per- 
mit sncb  an  objection  to  prevail  now,  since, 


if  It  had  been  made  at  the  proi>er  time,  he 
might  have  sustained  that  part  o^  his  case 
by  other  proof.  We  think,  therefore,  that 
the  question  of  pleading  was  waived  by  the 
course  of  the  trial;  and,  as  to  the  question 
of  evidence,  the  defendant  has  no  exception 
In  the  case  sufficient  to  raise  It  on  this  ap- 
peal. These  are  the  only  points  raised  by 
the  learned  counsel  for  the  defendant  on  his 
brief,  and  a  further  examination  of  the  rec- 
ord is  unnecessary.  The  Judgment  should 
be  affirmed,  with  costs.  All  concur.  Judg- 
ment affirmed. 


(147  N.  T.  478) 

LADD  et  al.  v.  AETNA  INS.  CO. 

(Court  of  Appeals  ot  New  York.   Nov.  26, 

'      1895.) 

Appeal — ^Prbschptiokb— Insohakcb — Conditions 

OP  PouoT— -Failubb  to  Opbratb  Milu 

1.  On  appeal  from  'a  judgment  of  nonsuit 
plaintiff  is  entitled  to  the   most  favorable  in- 
ferences doducible  from  the  evidence,  and  all 
contested  facts  will  be  deemed  established  in  - 
his  favor. 

2.  Temporary  cessation  of  the  operation  of  ' 
the  machinery  in  a  sawmill  during  the  illness  . 
of  the  sawyer,  the  other  business  of  the  mill  . 
being  conducted  as  usual,  does  not  violate  a  con-. 
dition  in  a  fire  policy  that  It  shall  be  void  if ' 
the'  mill  "cease  to  be  operated  for  more  than  ten 
consecutive  days."  2i  N.  Y.  Supp.  384,  af-,. 
firmed. 

Appeal  from  supreme  court,  general  term. 
Third  department.  i. 

Action  by  Eugene  H.  Ladd  and  William  E.' 
Smallman  against  the  Aetna  Insurance  Com- 
pany. From  an  order  of  the  general  term 
(24  N.  Y.  Supp.  384),  reversing  a  Judgment 
for  defendant,  defendant  appeals.  Affirmed. 
.  This  is  an  appeal  from  an  order  of  the 
general  term.  Third  department,  reversing  a' 
Judgment  in  favor  of  the  defendant  entered 
upon  a  verdict  directed  by  the  court  at  the 
close  of  the  evidence  at  the  Franklin  county 
circuit  and  ordering  a  new  trial.  i 

A.    H.    Sawyer,   for   appellant.    John   P. 
Kellas,  for  respondents. 

BARTLETT,  J.  This  action  was  brought 
to  recover  on  a  policy  of  Insurance  covering 
a  frame  water  power  sawmill  building,  and 
machinery  contained  therein.  The  policy 
was  issued  to  plaintiffs  as  owners  of  the 
property,  sad  ran  for  one  year  from  Febru- 
ary 26,  1891.  The  property  was  totally  de- 
stroyed by  fire  January  9,  1892.  On  June 
29,  1891,  the  plaintiffs  entered  into  a  writ- 
ten contract  to  sell  the  property  to  King  & 
Trushaw,  and  the  latter  at  once  entered  into 
possession  and  occupancy,  and  operated  the 
property,  as  plaintiffs  claim,  until  its  de- 
struction by  fire.  On  the  30th  of  June,  1891, ' 
an  Indoi-sement  was  made  on  the  policy  by 
the  agent  of  the  defendant  to  the  effect  that  - 
title  was  in  King  &  Trushaw,  and  loss,  if 
any,  payable  to  the  plaintiffs  as  their  inters 
est  might  appear. 

It  was  one  of  the  questions  litigated  on 
the  trial  whether  the  plaintiffs  gave-  defend- 
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ant  such  notice  of  the  change  of  interest  as 
waa  required  by  the  terms  of  the  policy.  In 
view  of  the  fact  that  the  legal  title  was  not 
vested  In  King  &  Trushaw  at  the  time  of 
the  flie,  although  the  Indorsement  on  the 
policy  stated  that  it  was.  Prior  to  the  com- 
mencement of  this  action,  King  &  Trushaw 
assigned  to  plaintiffs  all  their  claims  uuder 
the  policy.  As  it  is  a  well-settled  rule  that 
in  determining  the  correctness  of  a  nonsuit 
the  plaintiff  is  entitled  to  the  most  favorable 
inferences  deduclble  from  the  evidence,  and 
all  contested  facts  are  to  be  deemed  estab- 
lished In  his  favor,  it  will  be  assumed,  for 
the  purposes  of  this  appeal,  that  the  plain- 
tiffs fully  complied  with  the  provisions  of 
the  policy  as  to  change  of  Interest,  and  were 
authorized  to  bring  this  action  to  recover 
any  amount  due  from  defendant  by  reason 
of  the  loss.  Rehberg  t.  Mayor,  etc.,  91  N. 
y.  141;  WeU  V.  Railroad  Co.,  119  N.  Y.  152, 
23  N.  E.  487. 

The  Aetna  Insurance  Company  defends 
this  action  mainly  on  the  ground  that  the 
plaintiffs  were  conducting  a  manufacturing 
establishment,  and  that  for  more  than  10 
consecutive  days  they  had  ceased  to  operate 
It  as  such,  and  had  allowed  it  to  become  var 
cant  or  unoccupied.  The  material  portions 
of  the  policy  now  to  be  construed  read  as 
follows,  viz.:  "This  entire  policy,  unless  Oth- 
erwise provided  by  agreement  Indorsed  here- 
on or  added  hereto,  shall  be  void  •  •  • 
If  the  subject  of  insurance  be  a  manufactur- 
ing establishment,  and  *  *  *  it  cease  to 
be  operated  for  more  than  ten  consecutive 
days;  •  •  •  or  If  a  building  herein  de- 
scribed, whether  Intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  un- 
occupied, and  BO  remain  for  ten  days."  The 
facts,  as  the  plaintiffs  are  entitled  to  claim 
them  by  the  record  as  now  presented,  are  as 
follows,  viz.:  After  King  &  Trushaw  enter- 
ed into  contract  to  purchase  the  Insured 
property,  they  toolc  possession  at  once,  and 
made  extensive  repairs;  King  lived  near 
the  property,  and  was  the  sawyer,  and  Tru- 
shaw resided  some  10  miles  away.  King, 
with  an  assistant,  ran  the  mill  until  about 
December  11,  1891,  when  he  was  talcen  HI, 
and  compelled  to  discontinue  worl:.  It  fur- 
ther appears  by  the  testimony  of  Trushaw 
that  he  was  at  the  mill  on  Tuesday,  three  or 
four  days  before  the  fire,  and  observed  that 
there  was  considerable  lumber  piled  up  In 
and  around  the  mill,  and  there  were  also 
logs  there.  The  witness  testified  that  on 
this  occasion  be  sawed  two  logs,  planed 
them,  and  drew  them  home.  He  also  swears 
that,  owing  to  King's  continued  illness,  he 
had  promised  him  to  come  the  next  Monday, 
and  saw  up  some  100  or  190  logs  which  had 
been  delivered  at  the  mill,  but  that  he  was 
prevented  from  so  doing  by  the  fire.  Lucy 
King,  the  wife  of  King,  was  called  as  a  wit- 
ness by  defendant,  and  testified  that  her 
husband  was  dead.  She  corroborated  Tru- 
shaw as  to  his  running  the  mill  the  Tuesday 


before  the  fire.  She  also  swore  that  during 
her  husband's  Illness,  and  up  to  the  time 
of  the  fire,  logs  were  drawn  to  the  mill,  and 
lumber  taken  away.  FuUerton,  King's  as- 
sistant, was  called  by  plaintiffs,  and  testified 
that  when  King  was  talcen  slclc  they  had  ar- 
ranged to  begin  the  next  day  to  get  out  a 
bill  of  lumber  from  logs  already  delivered 
for  the  purpose;  that  after  King  was  talien 
111,  he  (witness)  cut  wood  for  about  a  week. 
It  also  appears  that  the  mill  was  In  good 
shape  and  in  condition  to  run. 

The  learned  counsel  for  the  defendant  con- 
tends that,  notwithstanding  this  array  of 
facts  tending  to  show  that  the  owners  of  the 
mill  had  not  ceased  to  operate  It,  and  the 
premises  had  not  become  vacant  or  unoccu- 
pied, there  was  a  plain  violation  of  the  pro- 
visions of  the  policy  already  quoted,  for  the 
reason  that,  on  account  of  King's  sickness, 
the  machinery  in  the  mill  was  not  run  for 
more  than  10  consecutive  days.  We  are 
unable  to  agree  with  the  defendant's  conten- 
tion that  this  clause  of  the  policy  is  too 
clear  for  argument,  and  that  any  temporary 
cessation  of  the  operation  of  the  machinery 
in  a  manufacturing  establishment  by  reason 
of  sickness,  breakdown,  low  water,  or  other 
unavoidable  cause,  althongh  it  is  not  the 
Intent  of  the  insured  to  cease  operating,  or 
to  allow  the  premises  to  become  vacant  or 
unoccupied,  is  a  dear  violation  of  Its  provi- 
sions. We  think  this  clause  of  the  policy 
should  be  reasonably  construed,  so  as  to  af- 
ford proper  protection  to  both  parties,  rather 
than  to  give  to  It  a  meaning  which  must  in- 
evitably mislead  the  insured,  and  do  violoice 
to  the  plain  language  of  the  Instrument.  It 
does  not  seem  possible  that  the  owner  of  a 
manufacturing  establishment,  entering  into 
the  covenants  and  agreements  tendered  to 
him  by  the  standard  insurance  policy  of  this 
state,  would  suppose  that,  if  the  necessary 
repairs  of  the  machinery  of  his  mill  should 
take  over  10  days,  his  Insurance  was  for- 
feited, unless  the  consent  of  the  company 
was  obtained.  If  It  is  the  intention  of  the 
legislature  or  the  Insurance  companies  to 
force  such  a  bard  and  unreasonable  contract 
upon  the  Insured,  It  should  be  'imder  a  provi- 
sion to  that  effect,  worded  in  clear  and  un- 
mistakable terms.  To  give  the  policy  the 
meaning  Insisted  upon  by  the  defendant  is 
not  only  to  disregard  some  of  the  previous 
decisions  of  this  court  construing  provisions 
somewhat  similar,  but  Is  to  lose  sight  of  the 
reason  which  has  led  insurance  companies 
to  protect  themselves  against  risks  on  manu- 
facturing establishments  which  have  ceased 
to  be  operated,  and  business  or  residential 
property  which  has  become  vacant  or  unoc- 
cupied, to  wit,  the  Increase  of  the  moral  haz- 
ard. It  Is  a  fact  well  known  to  underwrit- 
ers that  the  probability  of  loss  is  greatly  in- 
creased when  property  of  any  kind  becomes 
unproductive.  An  Idle  mill  and  a  vacant 
dwelling  house  are  undesirable  risks.  It 
does  not  follow,  however,  that  a  mill  Is  Idle 
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by  reason  of  temporary  delays  Incident  to 
the  buBlnesa,  nor  tbat  a  d-welling  house  Is 
vacant  or  unoccupied,  the  owner  of  which, 
leaving  It  fully  furnished,  has  turned  the 
key,  and  left  It  for  a  short  sojourn  else- 
where. This  court  held  that  where  the  in- 
surance was  upon  a  sawmill  run  by  water 
power,  delays  and  interruptions  incident  to 
the  business,  such  as  low  water,  diminished 
custom,  or  derangement  of  the  machinery, 
causing  a  temporary  discontinuance  of  the 
active  use  of  the  mill,  did  not  come  within 
the  terms  of  the  policy  avoiding  it  in  case 
the  premises  became  vacant  and  unoccupied. 
Whitney  v.  Insurance  Co.,  72  N.  Y.  117.  In 
still  another  case  this  court  decided,  In  con- 
struing a  similar  provision,  that  a  dwelling 
bouse  furnished  throughout,  from  which  the 
owner  had  removed  for  a  season,  intending 
to  return  and  resume  possession,  was  not 
vacant,  within  the  meaning  of  the  policy. 
Herrman  v.  Insurance  Co.,  81  N.  Y.  184.  In 
the  case  at  bar  the  undisputed  facts  show 
that  the  business  at  plaintiffs'  mill  was  con- 
ducted as  usual  during  the  illness  of  King, 
with  the  exception  of  mnnlng  the  machin- 
ery. Logs  were  received,  lumber  delivered, 
and  arrangements  completed  to  supply 
king's  place  as  sawyer.  There  was  no  vio- 
lation of  the  policy  either  in  letter  or  spirit, 
and  we  think  the  general  term  very  properly 
ordered  a  new  trial. 

Tbe  order  appealed  from  should  be  af- 
firmed, with  costs,  and  Judgment  absolute 
ordered  for  the  plaintiffs  upon  appellant's 
stipulation.  All  concur.  Ordered  accord- 
ingly. 


a«l  N.  T.  E08) 

WOODEN  V.  WESTERN  NEW  YORK  &  P. 
B.  CO. 

(Court  of  Appeals  of  New  York.   Nov.  29, 

1895.) 

Haster  and  Sbrvast— NEGLiaE:<CB— Vioa  Fbih- 

CIPAU 

The  fact  that  a  rule  leaves  it  to  the  jadg- 
ment  of  a  freight  conductor  whether  he  shall 
take  a  train  over  the  summit  of  a  8tee3  grade 
B8  It  is  made  up,  or  whether  he  shall  detach 
a  part,  or  call  for  extra  help,  does  not  make  him 
a  vice  lirincipal,  for  whose  negligent  perform- 
ance of  such  duty  a  brakeman  injured  thereby 
can  recover  from  the  company.  25  N.  Y.  Supp. 
977.  reversed. 

Appeal  from  superior  court  of  Buffalo, 
general  term. 

Action  by  T^aura  Wooden  against  the  West- 
em  New  York  &  Pennsylvania  Railroad 
Company.  From  an  order  of  the  general 
term  (25  N.  Y.  Supp.  977)  granting  a  new 
trial  to  plaintiff,  defendant  appeals.  Re- 
versed. 

John  O.  Mllbum,  for  appellant.  Harlow 
C.  Curtlss,  for  resiwndent 

GRAY,  J.  In  January,  1880,  the  plaintiff's 
husband  lost  his  life,  as  the  result  of  the 
wrecking  of  a  train  9n  the  defendant's  road, 


on  which  he  was  employed  as  a  brakeman. 
The  following  were  the  circumstances,  as 
we  learn  from  the  record  before  us:  Be- 
tween the  stations  of  Clean  and  Emporium, 
the  railroad  passes  down  a  steep  incline  or 
grade  of  110  feet  to  the  mile,  for  5%  miles, 
southerly  from  a  point  called  "Keating  Sum- 
mit" At  the  foot  of  the  incline  is  a  point 
called  "Parker's  Station."  North  of  Keating 
Summit  is  Portage  Station,  from  whence  the 
ascent  of  the  bill  commences.  There  was 
a  rule  in  the  book  of  rules  of  the  company, 
and  an  order  was  posted  on  its  bulletin 
boards,  which  directed  conductors  as  to  the 
operation  of  trains  over  Keating  Summit 
In  the  language  of  the  conductor  In  ques- 
tion: "The  order  was  to  the  effect  that.  If 
we  thought  we  had  a  train  we  could  not 
_  handle,  either  ask  for  help,  or  ask  to  set  off 
cars.  If  I  had  a  train  which.  In  my  Judg- 
ment—which the  conductor  thought— was 
too  heavy  to  take  ovot  the  summit,  either 
to  apply  for  help  or  set  off  cars.  Apply  for 
help  meant  to  wire  Buffalo.  The  help  they 
would  give  was,  it  they  have  got  a  spare 
man  on  the  pusher,  they  would  give  you  a 
brakeman  from  the  pusher,  and.  If  they 
could  not,  they  would  tell  yon  to  set  off  cars. 
Going  south  to  Emporium,  you  could  wire 
from  Portage  Creek  to  Buffalo.  At  that 
point  I  would  wire  if  I  thought  my  train 
was  too  heavy.  They  would  either  make 
arrangements  for  help  for  me,  or  tell  me  to 
set  off  my  cars.  If  I  thought  my  train 
was  all  right,  that  It  was  not  too  heavy,  I 
did  not  apply  at  all  for  instructions.  I  went 
right  along  with  my  train.  In  determining 
aliout  the  train  at  any  time,  I  had  to  tak,e 
into  account  the  state  of  the  track.  I  would 
look  the  train  over,  and  use  my  own  judg- 
ment as  to  that,— look  the  train  over  as  to 
what  cars,  and  the  number  and  condition  of 
the  cars,  and  the  condition  of  the  night." 
On  the  night  in  question,  a  train  was  made 
up  at  Clean  containing,  between  engine  and 
caboose,  33  oil  and  freight  cars.  It  was.  in 
charge  of  a  crew  consisting  of  an  engineer, 
fireman,  conductor,  and  three  brakemen. 
The  train  was,  according  to  the  evidence  of 
the  conductor  (plaintiff's  principal  witness) 
"nothing  out  of  tbe  way;  it  was  not  any 
more  than  we  were  supposed  to  draw."  The 
company  kept  an  engine  at  Keating  Sum- 
mit called  a  "pusher,"  from  which  an  addi- 
tional brakeman  would  be  supplied,  in  re- 
sponse to  a  telegram  to  Buffalo  for  help.  If 
the  Instructions  did  not  direct  to  set  off  cars 
from  the  train.  The  conductor  upon  this 
night  did  not  apply  for  instructions  at  Port- 
age Station,  upon  commencing  to  cross  the 
hill,  because,  as  he  says,  "it  was  his  judg- 
ment that  he  could  take  his  train  over  safe- 
ly. ••  •  He  decided  he  did  not  need  any 
help  or  to  set  cars  off."  When  the  train  was 
crossing  over  the  narrow  space  at  the  top 
of  the  hill,  the  conductor  believed  the  brake- 
man  commenced  to  set  the  brakes,  and  to 
prepare  for  the  steep  descent;  but  he  could 
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not  see  distinctly.  The  train,  however,  got 
from  under  control,  and  went  down  the 
grade  with  such  immense  velocity  that,  as 
It  was  said,  the  fire  flew  from  the  wheels. 
The  practice  was  to  set  the  brakes,  while 
the  train  was  "topping  over"  the  hill,  as 
quickly  as  possible,  until  enough  wore  set  to 
hold  the  train.  How  well  their  duty  was 
performed  by  the  brakemen  we  are  not  In- 
formed. In  some  way,  control  was  lost  of 
:thls  train,  and  it  rushed  down  the  Incline, 
until,  at  the  bottom  of  the  hill,  near  Park- 
er's Station,  the  train  was  wrecked,  and 
all  the  cars  left  the  track,  except  the  ca- 
boose (in  which  was  the  conductor)  and  four 
cars  next  to  It,  and  the  track  was  torn  up 
for  900  or  1,000  feet.  The  dead  body  of  the 
idalntiff's  Intestate  was  found  In  the  wreck. 
.He  had  been  several  years  in  railroad  serv- 
ice, and  for  several  months  with  the  crew 
of  this  conductor,  whose  employment  was 
upon  the  freight  trains  of  defendant.  He 
had  gone  over  this  part  of  the  road  a  num- 
lier  of  times. 

Various  grounds  are  asrigned  as  consti- 
tuting negligence  on  the  part  of  the  defend- 
ant, for  which  it  should  be  held  liable  In 
damages  to  the  plaintitf  for  causing  her  hus- 
band's death.  The  plaintiff  argues  that  this 
was  a  dangerous  place,  and  that  the  rails 
were  slippery  with  frost,  and,  "in  cloth- 
ing the  conductor  with  the  sole  discretion 
as  to  whether  the  train  was  safe  or  not  to 
take  over  the  mountain,  the  defendant 
.should  have  promulgated  and  enforced  rules 
•  •  ♦  relative  to  inspecting  •  ♦  ♦  the 
track  as  well  as  the  train."  The  difDculty 
with  this  point  Is  that  there  is  no  evidence 
that  the  company  was  derelict  as  to  any 
such  duty.  Negligence  in  the  performance 
of  a  duty  to  others  must  be  established  by 
facts  which  allow  of  Its  reasonable  infer- 
ence. It  will  never  be  presumed,  or  left  to 
surmise.  There  was  a  book  of  rules,  from 
which  plaintiff  offered  in  evidence  several, 
though  they  are  not  in  this  record,  and  we 
cannot  assume  that  any  proper  rule  was 
wanting,  or  attention  would  have  been  called 
to  It.  According  to  the  evidence  of  the  con- 
ductor, upon  which  the  plaintiff's  case  main- 
ly depends  as  to  the  immediate  facts,  he 
judged  that  he  "could  take  bis  train  over 
safdy";  and,  In  determining  not  to  apply 
for  any  directions,  he  "exercised  his  judg- 
ment, and  based  It  on  the  condition  of  the 
train  as  It  was,  and  everything  bearing  on 
the  matter."  He  knew  the  night  was  frosty, 
what  his  train  consisted  of,  and  what  was 
the  difficulty  of  passing  a  train  over  the  hill 
from  Portage,  at  one  side,  to  Parker's,  at 
the  other.  All  these  facts  were  equally 
within  the  observation  and  knowledge  of 
the  train  hands,  and  the  question  really 
comes  to  this:  Was  the  conductor  the  rep- 
resentative of  the  master  in  determining  not 
to  apply  for  more  brakemen,  or  to  set  oft 
cars  from  the  train,  before  proceeding  from 
Poitage  Station}    Was  he  merely  perform- 


ing one  of  his  duties  as  ai  employ^,  or  did 
he,  pro  hac  vice,  represent  the  company? 
A.  further  question  is.  If  he  was  such,  whetli- 
er  a  neglect  of  duty  was  shown. 

Under  the  rule  of  the  company,  the  decision 
of  what  was  to  be  done  at  Portage  certainly 
was  committed  to  the  conductor's  judgment; 
but  the  first  and  obvious  comment  is,  how 
could  it  be  otherwise,  and  what  more  could 
the  company  have  done  for  the  safety  of  its 
train  hands  than  to  print  and  post  a  rule, 
which  directed  conductors,  when  in  doubt  as 
to  their  ability  to  take  their  train  over  the 
summit,  to  apply  for  instructions?  Of  this 
rule  and  notice  all  concerned  had  knowledge, 
or  were  chargeable  with  it;  and  the  situation 
being  one  as  apparent  to  them  as  to  the  con- 
ductor, If  he  judged  it  safe  to  proceed,  where 
is  the  ground  for  the  assertion  of  negligence 
in  the  company?  The  i>as8age  of  that  part  of 
the  road  was  at  all  times  accompanied  with 
the  danger  attending  such  steep  grades. 
That,  however,  was  a  risk  assumed  by  the 
deceased,  while  continidng  in  the  employmmt 
of  the  company,  and  was  known  to  him  by 
experience.  In  taking  this  particular  train 
over,  there  was  nothing  unusual,  according 
to  the  evidence,  and  the  conductor  testified^ 
that  his  decision  to  do  so  was  made  after  ob- 
serving "the  condition  of  the  train  as  It  was, 
and  everything  bearing  on  the  matter."  Thai 
was  a  duty  which  had  to  be  intrusted  ti 
some  one,  and  its  performance  was  regulated 
and  risks  were  guarded  against  by  the  com- 
pany in  the  only  conceivable  way,  and  thalf 
was  by  the  printed  and  posted  rule  above  re> 
ferred  to.  A  conductor  of  a  railroad  train  is 
frequently  called  upon,  in  the  proper  exercise 
of  his  functions,  to  use  his  judgment;  but  it 
would  be  absurd  to  say,  when  exercising  that 
judgment,  that  he  was  necessarily  trans- 
formed from  the  mere  servant  to  the  agent  or 
representative  of  the  master.  That  he  Is  the 
fellow  servant  of  the  intestate  in  doing  his 
ordinary  work  has  been  long  settled.  Slater 
V.  Jewett,  85  K.  Y.  61.  The  duty  of  the  com- 
jMiny,  as  of  any  other  master,  to  its  servants, 
was  performed  if  it  furnished  adequate  ma- 
chinery and  suitable  appliances  for  the  worlc, 
and  employed  competent  fellow  servants,  un- 
der proper  rules,  duly  promulgated,  and 
adapted  to  the  end  of  meeting  possible  emer- 
gencies of  an  ordinary  or  extraordinary  char- 
acter, wlilch  might  be  foreseen  to  arise  in  the 
conduct  of  its  operations.  It  Is  only  when 
the  duty  to  be  performed  is  one  which  the 
master  is  supposed  to  do  in  person  for  his 
servant's  safety  in  his  place  of  work  that  it 
cannot  be  delegated  to  another,  so  as  to  free 
the  master  from  responsibility  for  the  conse- 
quences of  some  neglect  The  duty  here  was 
not  of  that  character.  It  related  to  the  per- 
formance of  a  part  of  the  servant's  ordinary 
work:,  and  was  regulated  by  the  rule  and  pub- 
lished notice.  There  Is  no  pretense  that  the 
conductor  was  Incompetent  or  inexperienced. 
A  careless  or  negligent  performance  of  his 
duties  was  a  risk  assumed  by   his  fellow 
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workmen.  Here  he  had  before  him  a  duty 
with  respect  to  conducting  the  train  at  a  cer^ 
tain  point,  which  was  regulated  by  a  rule, 
and  which  waa  to  be  governed  by  the  appar- 
ent facts.  Nothing  was  defective  about  the 
appliances  of  the  train,  unless  in  the  fact 
insisted  upon  by  the  plalntlfl  that  band 
brakes  were  used  on  this  locomotive,  instead 
of  air  or  steam  brakes.  But  as  to  that  fact, 
while  we  may  assume  that  brakes  might  be 
more  quickly  applied  by  the  agency  of  com- 
luressed  air  or  steam,  there  is  no  evidence 
that  the  hand  brakes  were  Inadequate  to  the 
purpose,  or  unusual  in  hauling  these  trains. 
To  the  contrary,  the  proof  Is  that  heavy 
freight  engines  on  the  road  were  indifferently 
used  with  respect  to  their  brakes,  and  it  is 
not  made  to  appear  that  the  one  kind  was 
safer  or  more  useful  than  the  other  In  such 
an  emergency.  They  had  proved  adequate 
before,  and,  if  inference  may  be  indulged  in 
from  this  evidence,  the  fault  was  not  in  the 
kind  of  brake  used  on  this  engine,  but  in  the 
setting  of  the  brakes  upon  the  various  cars 
as  the  train  t>assed  over  the  summit  of  the 
bill,  and  commenced  Its  steep  descent  The 
conductor  says:  "I  first  noticed  something 
out  of  the  way  about  the  speed  the  train  was 
acquiring  right  at  the  top  of  the  hill  almost 
I  saw  they  were  going  too  fast  within  a  quar- 
ter of  a  mile  of  the  top  of  the  hill."  Certain- 
ly, the  evidence  falls  to  show  that  the  mo- 
mentum of  this  train  could  have  been  ar- 
rested had  the  locomotive  been  equipped  with 
other  than  hand  brakes,  and  we  are  left 
distinctly  in  doubt  as  to  the  point  upon  the 
train  where,  under  the  circumstances,  the 
brakes  would  be  most  effectively  applied.  At 
any  rate,  there  was  no  evidence  that  the  ae- 
cldent  was  attributable  to  the  inadequacy  of 
the  brakes.  I  think  we  are  forced  to  the  con- 
clusion that  this  was  an  accident  due  to  pe- 
culiar conditions  of  the  track,  or  to  the  fault 
of  the  brakemen  in  not  seasonably  applying 
the  brakes,  or  to  a  combination  of  both  causes. 
If  the  conductor  was  at  fault  for  falling  to 
apply  for  Instmctiona  and  additional  help, 
then  his  failure  was  with  respect  to  a  matter 
pertaining  to  his  ordinary  work,  and  was  the 
dereliction  of  one  servant  towards  his  fellow 
servants  In  an  emergency  as  to  which  the 
master  had  provided  by  a  rule  known  to  all, 
and  calculated  to  obviate  the  possible  peril 
of  the  employment  There  was  the  peculiar 
peril  incident  to  the  work  of  the  deceased, 
and  he  knew  that  his  master  had  sought  to 
protect  him  against  it  by  the  promulgation  of 
a  rule  for  the  conduct  of  the  trains,  and,  so 
far  as  we  know,  had  employed  competent  fel- 
low servants,  and  had  famished  a  properly 
equipped  train.  It  Is  impossible  to  see  in 
what  respect  the  company  was  responsible 
for  ibis  lamentable  occurrence,  or  what  more 
It  could  have  done  to  guard  against  It 
But  the  plaintiff  also  insists  that  the  de- 


fendant was  negligent  with  respect  to  the 
condition  of  the  roadbed,  and  he  refers  to 
evidence  that  some  ties  In  the  roadbed  were 
rotted  between  Keating  Summit  and  Parker's 
Station.  That  was  furnished  by  one  wit- 
ness, who  spoke  of  the  condition  of  things 
after  the  wreck  had  torn  up  the  track,  and 
revealed  the  presence  of  a  rotten  tie,  and  by 
another  witness,  who  said  he  had  noticed 
that  the  ties  were  defective  or  partially  rot- 
ten along  the  track,  but  where  in  particular 
was  not  stated  by  him.  The  difficulty,  how- 
ever, with  this  evidence,  as  a  subject  for  con- 
sideration by  the  Jury  upon  the  question  of 
the  defendant's  negligence,  is  that  It  would 
have  been  a  matter  of  speculation  with  them 
as  to  whether  that  was  the  cause  of  the  acci- 
dent. There  was  no  evidence  that  the  road- 
bed was  unsafe,  or  that  the  presence  of  rot- 
ten ties  was  the  proximate  cause  of  the 
wrecking  of  this  train.  The  witness  who 
had  seen  rotten  ties  knew  nothing  about  rail- 
roading. He  admitted  that  he  had  seen  the 
section  boas  and  workmen  at  work  putting 
in  new  ties  from  time  to  time,  and  it  is  a  fact 
which  we  might  assume  knowledge  of,  that 
ties  must  become  worn  out  or  defective,  and 
are  to  be  replaced  from  time  to  time.  In  or- 
der to  infer  an  unsafe  condition  of  the  rail- 
road track,  we  should  have  some  evidence  to 
that  effect  from  persons  capable,  by  reason 
of  experience  and  observation,  to  speak  to 
the  fact  No  evidence  here  reveals  a  failure 
on  the  part  of  the  company  to  Inspect  or  to 
keep  its  track  in  an  ordinarily  safe  condition. 
It  had  proved  sufficient  in  the  past  It  was 
being  renewed  from  time  to  time,  and,  save 
for  the  terrific  strain.  It  might  have  answered 
every  purpose  in  the  future.  To  allow  the 
Jury  to  infer,  because  of  the  testimony  of  a 
witness  that  he  had  casually  observed  rotten 
ties  In  the  roadbed,  that  this  train,  rushing 
down  this  steep  grade,  beyond  the  control  of 
of  its  brakes,  and  with  increasing  momen- 
tum, would  not  have  been  wrecked  except 
for  the  presence  of  some  rotten  ties,  would  be 
to  allow  them  to  indulge  in  very  wild  guess- 
work. A  track  safe  for  the  ordinary  opera- 
tion of  trains  might  and  probably  would  be 
inadequate  to  meet  the  strain  of  a  train  run- 
ning headlong  down  a  steep  grade;  and  It 
could  not  reasonably  be  said,  in  the  absence 
of  some  evidence  that  the  roadbed  was  actu- 
ally unsafe  for  the  operation  of  trahis,  that 
the  proximate  cause  of  the  accident  was 
other  than  the  loss  of  control  of  the  train  as 
it  descended  the  hill. 

We  have  considered  the  rulings  upon  the 
trial,  and  cannot  find  that  any  error  was  com- 
mitted; and  we  think  that  the  order  of  the 
general  term  which  granted  a  new  trial  upon 
the  plaintiff's  exceptions  should  be  reversed, 
and  Judgment  of  nonsuit  should  be  ordered 
for  the  defendant  as  directed  In  the  trial 
court    All   concur.     Ordered   accordingly. 
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SOHMBBR  T.  GASLIGHT  CO.  OP  SYRA- 
CUSE. 

(Court  of  Appeals  of  New  York.    Not.  26, 
1895.) 

NbOI/IOBSOB — CONTRIBUTOKT    NeOLIOBMCE — QUBS- 
TION  FOR  JQBT. 

1.  Defendant  gaslieht  company  owned 
mains  in  the  streets,  and  service  pipes  running 
from  them  to  the  cellars  of  buildings  to  be  sup- 
plied with  gas,  but  these  pipes  were  not  con- 
nected with  the  piping  in  a  building  until  the 
owner  or  lessee  had  applied  for  gas,  and  fur- 
nished plans  of  the  piping  in  the  building,  where- 
upon defendant,  relymg  on  snch  plans  as  equiv- 
alent to  a  certificate  that  the  piping  was  in 
good  condition,  would  deliver  meteis,  leaving 
them  to  be  connected  with  its  supply  pipes  by 
some  plumber  employed  by  the  applicant,  with- 
ouf  itself  making  any  examination.  The  Ipssise 
of  a  certain  storeroom  having  been  furnished 
with  a  meter  upon  exhibiting  to  defendant  such 
plans  engaged  a  plumber  to  connect  it  with  de- 
fendant's supply  pipe;  and  a  pipe  runuing  in- 
to an  apartment  above  the  store  occupied  by 
tenants  who  had  not  applied  for  gns,  not  being 
capped,  the  gas  escaped  into  such  apartment, 
and  exploded,  killing  plaintiffs  intestate.  Held, 
that  it  was  for  the  jury  to  determine  whether 
the  defmdant  had  used  reasonable  precautions 
before  permitting  the  gas  to  be  turned  on.  26 
N.  Y.  Supp.  1128,  reversed. 

2.  One  who  takes  a  lighted  candle  to  dis- 
cover the  location  of  a  gas  leak  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

I    Appeal  from  supreme  court,  general  term, 
Fourth  department. 

I  Action  by  Daniel  Sctameer,  as  administra- 
tor of  Daniel  Schmeer,  Jr.,  deceased,  against 
the  Gaslight  Company  of  Syracuse.  From  a 
Judgment  of  the  general  term  (26  N.  Y.  Supp. 
1128),  ^.Sinning  a  Judgment  of  nonsuit,  plain- 
tiff appeals.  Reversed. 
I  This  action  Is  brought  to  recover  damages 
for  the  death  of  plaintiff's  son  from  an  ex- 
plosion of  gas  In  the  building  in  which  the 
plaintiff  had  an  apartment,  such  explosion 
having  occurred,  as  Is  alleged,  by  reason  of 
the  negligence  of  the  defendant  in  permit- 
ting the  gas  to  flow  Into  the  building  with- 
out first  properly  testing  the  pipes.  The 
answer  denied  any  negligence  on  the  part 
of  the  company,  and  set  up  as  a  further  de- 
fense the  contributory  negligence  of  the  de- 
ceased. The  plaintiff  was  nonsuited  at  the 
trial,  and  the  general  term  affirmed  0.e  non- 
suit, and  the  plaintiff  appeals  here.  The 
defendant  is  a  manufacturer  of  gas  in  the 
city  of  Syracuse,  and  furnishes  the  same  to 
all  inhabitants  of  the  city  desirous  of  using 
it.  The  gas  is  supplied  in  the  usual  way, 
by  means  of  mains  laid  unuerground  in  the 
streets,  and  connecting  by  means  of  service 
pipes  with  the  different  structures  in  which 
the  gas  is  consumed.  Ttie  company  lays 
and  owns  the  street  mains  and  the  service 
pipe  therefrom  to  the  inside  of  the  cellar  or 
basement  of  the  buildings  to  be  supplied. 
The  service  pipe  is  left  by  the  company  un- 
connected with  the  piping  in  a  building, 
and  the  gas  is  prevented  from  flowing  into 
it  by  means  of  a  stopcock  placed  in  the  serv- 
ice pipe  a  short  distance  Inside  the  curb,  at 
the  side  of  the  street     It  has  been  the  cus- 


tom of  this  company  to  permit  this  service 
pipe  to  be  connected  with  the  piping  in  a 
building  by  the  owner  thereof,  as  soon  as  he 
has  made  application  to  the  company  to  be- 
come a  consumer  of  the  gas,  and  after  it 
has  supplied  him  with  a  meter,  and  such 
connection  has  been  customarily  made  by  a 
gas  fitter  employed  for  that  purpose  by  the 
owner,  and  without  giving  any  notice  there- 
of to  the  company.  In  the  spring  of  1889 
one  George  Young  had  completed  the  erec- 
tion of  a  three-story  brick  building  on  the 
west  side  of  North  Salina  street.  In  the  city 
of  Syracuse.  The  building  was  divided  into 
stores  on  the  ground  floor,  and  Into  separate 
and  Independent  apartments  or  flats  above. 
There  was  one  double  and  one  single  store, 
and  there  were  three  flats  upon  each  of  the 
floors  above  ^he  stores.  The  double  store 
had  been  rented  by  the  owner  to  a  firm  nam- 
ed yinney  &  Krause,  while  the  single  store 
had  been  rented  to  the  plaintiff  for  a  con- 
fectionery shop,  and  the  plaintiff  had  also 
rented  one  of  the  flats  In  the  second  story 
for  his  family.  Two  of  the  fiats  on  the  third 
floor,  and  immediately  above  the  flat  occu- 
pied by  the  plaintiff,  were  occupied  by  the 
families  of  two  women,— Mrs.  Ripple  and 
Mrs.  Bordner.  The  plaintiff  moved  into  the 
building  April  19, 1889,  and  the  other  tenants 
were  moving  In  about  the  same  time.  The  acci- 
dent occurred  that  same  evening.  The  whole 
building  was  equipped  with  gas  pipes,  but  so 
arranged  that  each  store  and  flat  could  be  sup- 
plied with  gas  through  a  separate  and  inde- 
IMndent  meter.  Upon  the  application  of  the 
owner,  made  about  the  29th  of  March,  1889, 
the  company  put  in  the  service  pipe,  extend- 
ing into  the  cellar  of  the  building  through 
the  cellar  wall.  The  gas  was  excluded  by 
means  of  the  stopcock  near  the  curb  at  the 
sidewalk.  On  the  10th  of  April  one  Stein- 
grlebe,  who  occupied  one  of  the  three  flats 
on  the  third  story,  applied  for  a  meter  for 
his  flat  by  signing  an  order  book  at  the  office 
of  the  company.  Vinney  &  Krause,  the  ten- 
ants of  the  double  store,  had  also,  and  about 
the  same  time,  applied  for  a  meter.  The  me- 
ters had  in  both  cases  been  refused  by  the 
company  until  proper  plans  of  the  piping 
were  furnished.  These  plans  were  subse- 
quently furnished  and  the  meters  were  then 
delivered.  The  gas  was  subsequently  turned 
on  by  one  of  the  gas  fitters  or  his  employe, 
and  without  notice  to,  or  knowledge  on  the 
part  of,  the  gas  company.  It  bad  been  the 
practice  of  the  company  for  many  years  in 
Syracuse  to  accept  and  rely  upon  these 
plans,  when  furnished,  the  same  as  if  they 
were  a  certificate  by  the  gas  fitter  or  plumb- 
er putting  In  the  piping  that  such  piping  was 
then  complete,  tested,  and  ready  to  receive  gas, 
the  company  itself  not  making  any  examina- 
tion. It  did  not  itself  connect  the  meters  with 
the  piping  in  a  bouse,  nor  itself,  and  directly 
through  its  own  agents  and  employes,  see  to 
the  turning  on  of  the  gas  from  the  street  mains, 
through  the  service  pipe,  into  the  building. 
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Those  wbo  applied  tat  the  meters  eDgagcd 
Bucb  pensons  as  tliey  chose  to  do  this  work. 
After  the  meters  had  been  supplied  to  tliis 
building,  they  were  connected  with  the  serv- 
ice pipe  by  the  employes  of  the  owner  or 
tenants,  who  engaged  them  for  the  purjiwse. 
There  was  customarily  no  objection  made  by 
defendant  to  the  turning  on  of  the  gas  from 
the  street  main  after  the  person  wishing  to 
use  the  gas  had  applied  for  the  same  to  de- 
fendant and  been  furnished  by  it  with  a 
meter.  The  defendant,  i>y  fnmlshing  the 
meter,  thereby  consented  to  the  turning  on 
of  the  gas  by  any  one.  In  this  case  the  de- 
fendant relied  on  the  certificate  spoken  of 
as  to  the  condition  of  the  pipes.  In  truth, 
the  piping  In  the  upper  hall  ways  had  not 
been  properly  attended  to  before  the  gas 
was  let  into  the  building  by  one  of  the  em- 
ployes of  the  plumber  or  gas  fitter  who  was 
engaged  to  attach  the  meter  to  the  service 
pipe  by  one  of  the  tenants.  The  ends  of 
the  pipes  in  the  third-story  ball  way  had 
not  been  plugged,  and  hence  the  moment  the 
gas  was  turned  on  In  the  street  it  went, 
In  addition  to  the  store  where  it  was  want- 
ed, np  through  the  other  pipes  Into  the  hall 
way  of  the  third  story,  and  escaped  there- 
from Into  that  hall.  The  only  opening  at 
which  the  gas  could  escape  was  in  the  hall 
way.  The  hall  way  was  also  the  only  means 
of  access  which  the  tenants  had  to  their  re- 
spective flats  from  the  street  entrance.  The 
two  women  tenants  had  not  applied  to  the 
company  to  be  furnished  with  gas,  and  did 
not  intend  to  use  the  same  In  their  apart- 
ments. They  were  using  oil  for  Illuminat- 
ing purposes.  After  the  gas  had  been  turn- 
ed on  from  the  street  on  the  evening  In  ques- 
tion by  some  one  not  in  any  way  connected 
with  the  company,  and  some  time  between 
half  after  8  and  9  o'clock,  the  smell  of  gas 
became  noticeable  In  the  hall  way  mention- 
ed. The  plaintiffs  son,  a  young  man  about 
18  years  of  age,  was  In  the  apartment  hired 
by  his  father,  reading,  when  he  heard  the 
voices  of  the  women,  and,  going  out  Into  the 
second-story  hall  way,  asked  them  what  was 
the  matter.  There  was  then  no  smell  of 
gas  In  the  plaintiff's  apartment  The  boy 
was  told  of  the  escaping  gas  somewhere,  and 
so  he  went  upstairs  to  the  third  story,  and 
said  he  would  ti7  and  discover  the  location 
of  the  leak,  and  stop  it  until  morning,  and 
proposed  to  take  a  lamp.  Mrs.  Bordner,  one 
of  the  tenants,  said  she  thought  a  lamp 
would  be  dangerous,  to  which  tlie  boy  as- 
sented, and  then  said  he  would  take  a  can- 
dle, as  he  had  seen  plumbers  use  a  candle 
to  find  a  leak.  He,  therefore,  procured  one, 
and  had  it  lighted,  and  went  to  a  pipe  in 
the  side  wall  In  the  third  story,  and  applied 
the  flame  to  the  cap  of  the  pipe  and  around 
it,  and  said:  "That  is  all  right."  Walking 
to  the  end  of  the  ball,  he  had  partly  got  up- 
on a  barrel  lying  there,  when  an  explosion 
occurred,  which  Injured  the  boy  so  that  he 
soon  thereafter  died.     Gas  fitters  do  In  fact 


use  torches  and  candles  upon  some  occa- 
sions in  testing  or  searching  for  leaks  In 
gas  pipes.  Believing  that  the  gas  company 
had  been  guilty  of  negligence  in  causing  the 
death  of  plaintiff's  intestate  under  the  cir- 
cumstances herein  stated,  the  plaintiff 
brought  this  action  to  recover  damages  on 
account  thereof. 

Iiouis  Marshall,,  tot  appellant.  Bdwin  Not- 
tingham, for  respondent. 

PEGKHAM,  J.  (after  stating  the  facts). 
We  think  it  was  error  to  nonsuit  the  plain- 
tiff upon  this  proof.  There  was,  In  our  judg- 
ment, a  question  for  the  jury  to  determine; 
the  question  being,  whether,  upon  all  the 
evidence,  the  defendant  company  had  been 
guilty  of  negligence  which  caused'the  death 
of  the  deceased  youth.  A  portion  of  the  gas 
which  escaped  through  the  pipes  in  the  third- 
story  ball  found  Its  way  into  the  premises 
of  the  women  tenants,  and  occasioned  them 
annoyance  from  its  odor.  The  deceased,  up- 
on hearing  of  the  difficulty,  and  in  order  to 
aid  the  two  women  In  Its  removal,  endeav- 
ored to  find  the  location  of  the  leak,  for  the 
purpose  of  stopping  it  with  some  temporary 
means  until  the  next  day.  He  was  acting  in 
their  behalf,  and  for  their  benefit,  although 
the  means  he  used  were  his  own.  The  wo- 
men were  not  consumers  of  the  gas,  and 
had  made  no  application  to  the  company  to 
be  supplied  with  It,  and  Its  presence  In  the 
hall  and  in  their  apartments  was  most  obnox- 
ious to  them,  and,  if  continued,  might,  of 
course,  soon  have  become  very  dangerous. 
The  question  which  should  have  been  left 
to  the  jury  was  whethet  the  company  had 
failed  to  use  such  reasonable  precautions  as 
might  properly  be  exacted  of  it  before  turn- 
ing on  the  gas,  or  permitting  it  to  be  turned 
on  by  some  third  person.  The  company,  in 
some  respects,  occupied  the  position  of  a 
public  corporation.  It  was  by  statute  bound 
to  furnish  gas  upon  the  written  application 
of  the  owner  or  occupant  of  any  building  or 
premises,  within  100  feet  of  any  main  laid 
down  by  it,  subject  to  such  just  and  proper 
regulations  as  it  might  adopt  as  a  means  of 
securing  payment  for  its  gas  and  safety  in 
Its  supply.  It  manufactured  and  furnished 
an  agent  for  illuminating  purposes  which 
might  become  a  most  dangerous  one,  liable 
to  explode,  and'  to  injure  human  beings  and 
property.  While  this  gas  remained  on  the 
premises  of  the  manufacturer,  or  while  it 
was  being  conducted  through  its  own  pipes 
to  different  parts  of  the  city,  there  can  be 
no  doubt  that  the  company  was  bound  to  ex- 
ercise vigilance  to  prevent  Injury  to  third 
parties  from  the  dangerous  qualities  of  the 
gas.  The  question  is  where  its  responsibili- 
ty ended.  The  claim  is  made  on  its  behalf 
here  that  such  responsibility  had  cci-talnly 
determined  before  this  explosion  occurred. 
It  Is  urged  that  it  had  no  responsibility  for 
putting  the  piping  in  the  house,  as  it  was 
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done  b>  third  parties,  ander  the  employment 
of  the  owner;  that  it  had  no  charge  of  such 
piping  after  It  was  fitted  in  the  building; 
that  the  gas  was  turned  on  by  third  parties, 
without  consultation  with,  or  Icnowledge  on 
the  part  of.  the  officers  of  the  company, 
which  simply  was  accustomed  to,  and  In 
this  case  did,  permit  any  one  to  turn  on  the 
gas  after  plans  had  been  submitted  to  it, 
and  a  metfer  had  been  prcrvided  by  it  upon 
application.  These  circumstances  might  fur- 
nish a  good  answer  tc  the  company  as 
against  any  claim  of  the  owner  of  the 
building  who  had  applied  for  a  meter,  or 
any  tenant  who  had  so  applied.  The  case  of 
Flint  V.  GasUgbt  Co.,  "3  Allen,  343,  does  not 
go  far  enough  to  save  the  defendant  from 
liny  possible  liability  in  this  case.  There  the 
plaintiff  was  himself  the  owner  of  the  build- 
ing, and  had  employed  and  paid  one  Thomas 
to  put  gas  pipes  therein,  connected  with  the 
service  pipe  laid  by  the  defendant,  and  to 
put  up  and  arrange  the  fixtures  and  burn- 
ers necessary  for  using  gas  in  some  of  the 
rooms.  This  man,  having  put  the  fixtures 
In  the  building,  himself  turned  on  the  gas, 
and  the  explosion  soon  thereafter  took  place. 
The  plaintiff  claimed  that  Thomas  In  tam- 
ing on  the  gas  was  the  agent  of  the  de- 
fendant, while  the  defendant  claimed  that  it 
bad  simply  been  cognizant  of  a  custom  on 
the  part  of  Thomas  or  other  gas  fitters  to 
tarn  on  the  gas  when  they  had  completed 
their  piping,  and  that  defendant  had  simply 
permitted  it,  but  had  in  no  sense  employed 
Thomas,  or  any  one  else,  to  do  it  The  de- 
fendant requested  the  court  to  charge  that 
this  mere  permission  was  not  sufficient  to 
make  Thomas  its  agent,  if  it  had  never  as- 
sumed to  furnish  or  Interfere  with  the  pipes 
or  fixtures  inside  the  building.  The  court 
declined  to  give  sucb  instruction,  and  it  was 
held  error.  It  was  a  case  of  an  application 
for  gas  by  the  owner  of  the  building.  We 
are  here  not  dealing  with  the  case  of  an 
owner  or  of  a  tenant  who  bad  made  appli- 
cation for  a  meter,  and  who  might  be  sa'ld 
to  have  asserted  by  that  act  the  proper  con- 
dition of  the  piping,  and  to  have  thereby 
waived  any  further  examination.  Here  is 
the  case  of  an  injury  to  a  third  person,  aris- 
ing from  an  explosion  in  the  third-story  hall, 
caused  by  the  escape  of  the  gas  from  p\pea 
situated  in  that  story,  and  not  properly  cap- 
ped, by  teason  of  which  the  escaping  gas 
penetrated  Into  the  apartments  of  noncon- 
sumers,  and  who  had  made  no  application 
for  such  gas.  Was  there  any  negligent  fail- 
ure on  the  part  of  the  defendant  company  to 
do  what  was  reasonably  prudent  for  the  pur- 
pose of  insuring  safetj'  to  those  women,  and 
to  those  who  were  roused  by  them  to  make 
efforts  to  discover  the  source  of  the  leak? 
The  company  surely  had  no  right  to  inten- 
tionally pour  out  its  manufactured  gas  upon 
the  tenants  who  had  not  applied  for  it. 
Etome  care  was  due  from  it  when  supplying 
those  who  did  apply,  to  see  that  those  who 


did  not  should  be  protected  from  the  an- 
desired  element.  The  defendant  urges  that 
it  would  be  most  unreasonable  to  Impose  up- 
on it  the  duty  of  knowing  when  gas  was  to 
be  turned  on  in  every  building  in  the  city, 
where  it  was  to  be  used,  and  to  inspect  the 
piping  immediately  prior  to  the  taming  on 
of  the  gas.  It  Is  asserted  such  a  duty  would 
be  almost  impossible  of  performance,  and 
that  every  reasonable  requirement  is  met  by 
the  obligation  to  inspect  upon  notice  and  re- 
quest But  the  company,  by  the  adoption  of 
the  custom  already  spoken  of  in  regard  to 
the  delivery  of  the  plans  of  the  piping  to  it 
entirely  did  away  with  tlie  necessity  of  no- 
tifying it  and  left  it  to  the  discretion  of  the 
owner  or  applicant  at  what  time  or  by  whom 
the  gas  might  be  turned  on.  It  has  by  its 
own  act  relieved  itself,  so  far  as  it  could, 
of  any  obligation  to  make  inspection  before 
the  gas  shall  be  turned  on.  We  do  not  see 
the  impracticabiiity  of  inspection,  as  is  al- 
leged by  defendant,  or  Its  great  expense. 
If  when  a  meter  should  be  applied  for  in  an 
apartment  hoose  like  this,  in  order  to  take 
the  defendant's  gas,  the  defendant  should, 
at  the  time  of  sending  It  send  a  proper  in- 
spector to  inspect  the  piping,  there  would 
not  be  much  difficulty  in  that  case.  The  in- 
spection here  spoken  of  would  not  include 
the  examination  of  pipes  under  floors,  or 
covered  by  plastering.  No  ripping  up  of 
work  already  done  in  the  way  of  flooring 
and  of  lath  and  plastering  could  reasonably 
be  required.  A  fair  examination  of  the  pip- 
ing which  was  disclosed,  and  the  ends  of 
tabes  coming  out  into  the  open  spaces, 
through  which  the  gas  might  penetrate  into 
other  quarters  than  where  it  was  applied 
for,  would  certainly  be  all  that  could  ever 
be  reasonably  called  for.  We  do  not  say 
that  even  this  must  be  done  as  a  legal  prop- 
osition. It  is  a  question  for  the  Jury  upon 
the  issue  of  negligence. 

The  suggestion  that  the  company  liad  no 
right  to  enter  upon  the  premises  for  that  pur- 
pose we  do  not  regard  as  well  founded.  It 
might  properly  refuse  to  permit  the  gas  to  be 
turned  on  in  a  case  of  separate  stores  and 
flats  like  that  here  presented,  until  some  rea- 
sonable examination  of  the'  piping  bad  been 
made  in  the  other  portions  of  the  building, 
where  gas  had  not  been  applied  for,  such  as 
would  lead  to  the  belief  that  the  piping  in  tliat 
other  portion  was  in  proper  condition.  We  do 
not  say  that  the  company  was  lx)und,  as  mat- 
ter of  law,  to  make  this  examination  by  its 
own  agents,  or  that  a  failure  to  make  it,  and  a 
reliance  on  the  certificate  implied  from  the 
delivery  of  plans,  -^vas  negligence;  but  we  say 
that,  whether  such  reliance  was  or  was  not 
negligent  was,  under  the  circumstances  of  this 
case,  a  matter  for  the  Jury  to  decide.  Hav- 
ing adopted  the  practice  of  relying  upon  the 
plans  when  delivered  as  equivalent  to  a  cer- 
tificate that  the  piping  was  in  good  condition, 
and  thereafter  pei-mittlng  any  one  to  tmii  on 
tlie  gai%  the  propriety  of  that  custom  must  go 
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to  tlie  Jury  upon  the  question  of  negligence. 
The  defendant,  after  the  delivery  of  the  plans, 
and  having  thus  obtained  a  general  tmowl- 
edge  of  the  character  of  the  building,  must 
have  known  of  the  separate  stotes  and  apart- 
ments, and  that  separate  meters  were  requir- 
ed. The  agents  of  the  defendant  saw  that  by 
the  plans  .the  pipes  were  placed  so  as  to,  dis- 
tribute the  gas  to  -other  pMtlons  of  the  build- 
ing than  tliose  from  which  application  had 
been  so  far  made.  Was  it  or  not  a  reasonable 
matter  to  ask  of  the  defendant  that,  befwe 
permitting  Its  gaa  to  be  turned  into  the  buiid- 
ing,  for  the  purpose  of  supplying  those  who 
had  applied  for  it,  the  company  should,  through 
Its  own  servants,  make  some  ezaminati<m  of 
the  state  of  the  piping  leading  to  the  other 
quarters;  to  the  end  that  it  might  say,  with 
reasonable  certainty,  such  piping  was  in  proper 
condition  to  hold  the  gas,  and  not  to  let  it  es- 
cape upon  the  premises  of  those  who  liad  not 
applied  for  and  did  not  want  It?  Or  had  the 
company  done  all  that  could  reasonably  have 
been  required  of  it  by  entering  into  the. under- 
standing as  to  the  plans,  and  that  their  deliv- 
ery should  be  I'egarded  as  equivalent  to  a  cer- 
tificate? This  presents,  we  think,  a  fair  ques- 
tion of  fact,  and  not  one  of  law. 

The  defendant  also  urges  tliat  it  was  not  its 
duty  to  turn  on  the  gas,  bnt  It  was  only 
obliged  to  allow  it  to  1)e  tamed  on,  and,  there- 
fore, it  ought  not  to  be  held  liable  for  the  act 
of  a  strangor.  In  this  we  think  It  entirely  mis- 
apprehends its  duty.  It  is  obliged  to  supply 
the  gas  to  applicants.  When  they  have  done 
wtiat  is  necessary  to  make  a  connection,  with 
Its  consent,  with  the  mains  of  the  defendant, 
and  have  applied  for  and  obtained  the  meter 
to  measure  their  supply,  we  are  clearly  of  the 
opinion  that,  in  order  to  fulfill  its  duty  to 
supply  gas,  the  defendant  is  under  the  obli^- 
tion,  when  applied  to,  of  turning  it  on  so  that 
the  supply  may  be  given.  Certainly  it  ought 
not  to  be  held  liable  for  the  a«t  of  a  stranger 
in  turning  on  the  gas  without  its  knowledge 
or  request.  We  do  not  permit  any  liability  to 
be  founded  upon  that  fact.  If  liable  at  all,-  it 
must  be  for  Its  own  neglect  (If  the  Jury  shall 
so  find)  in  failing  to  make  any  inspection,  and 
in  adopting  a  custom  which,  when  carried  out, 
permitted  the  turning  on  of  the  gas  by  any 
one  at  any  time  after  the  delivery  of  a  meter 
by  the  company.  This  is  the  extent  of  defend- 
ant's liability.  We  do  not  think. the  principle 
of  the  case  of  Rylands  v.  Fletcher,  L.  R.  3  H. 
L.  330,  applies  here.  The  defendant  is  not  an 
insurer.  In  the  English  case  the  defendant 
was  held  liable,  at  all  events,  for  the  damage 
done  to  his  neighbor's  mines  by  reason  of  an 
overflow  from  water  which  the  defendant  had 
Accumulated  on  his  own  land.  Here  the  de- 
fendant is  engaged  in  manufacturing  and  sell- 
ii^  an  article  which  has  become  so  universally 
nsed  for  illuminating  puriKwes  as  to  be  regard- 
«d  almost  as  an  essential  of  city  life.  Having 
manufactured  it,  the  law  compels  the  company 
-to  furnish  it  to  an  owner  or  occupant  on  cer^ 


tain  terins.  It  Is  bound,  not  only  in  the  ful- 
fillment of  the  purpose  of  Its  existence,  but  -by 
affirmative  provisions  of  law,  to  deliver  the  gas 
into  the  buildings  of  others.  In  making  that 
delivery '  it  is  not  an  insurer,  but  is  simply 
bound,  in  such  a  case  as  this,  to  that  degree 
of  care  which  the  nature  of  the  article  it  deals 
in,  and  the  consequences  to  be  apprehended 
from  an  accident,  reasonably  call  for.  Hot  do 
we  assume  to  say  that  when  once  the  piping, 
in  cases  similar  to  this,  lias  been  fairly  and 
properly  examined  previous  to  turning  on  the 
gas  (if  such  examination  by  defendant's  serv- 
ants is  called  for  at  all),  that  thereafter  there 
is  a  continuing  liability  on  the  part  of  the 
company  to  see  to  It  that'  such  piping  is  kept 
in  proper  condition.  As  the  company  has  no 
control  over  the  piping,  does  not  put  it  in, 
and  la  not  consulted  about  it,  the  principle 
upon  which  it  might  be  held  liable,  in  cases 
of  tills  character,  at  the  time  of  the  first  de- 
livery of  gas,  if  no  precaution  were  taken  at 
all,  is  simply  that  It  would  have  the  right  to 
refuse  to  turn  on,  or  permit  others  to  turn  on, 
the  gas  for  the  supply  of  the  applicants  until 
properly  aspired  of  the  condition  of  the  piping 
in  other  portfons  of  the  building.  Having  be- 
come assured  of  it,  and  the  gas  being  on,  (it 
would  not  seon  that  the  company  ought  fur- 
ther to  be  regarded  as  liable  for  the  continuous 
good  condition  of  the  piping.  Here  we  ma^ 
Justly  say  that  to  impose  such  a  liability  upon 
tlie  defendant  would  clearly  be  unreasonable. 
It  would  render  necessary  the  examination,  at 
frequent  intervals,  of  aU  the  buildings  In  the 
city  in  which  gas  was  used.  This  would  t>e 
80  onerous  as  to  be  practically  impossible  of 
execution,  because  of  the  expense  to  the  com- 
pany. The  law  ought  not  to,  and  does  not, 
exact  an  unreascmable  amount  of  care  from 
any  one.  Under  the  restrictions,  however,  as 
above  stated,  we  think  the  question  of  defend- 
ant's negligence  was  for  the  Jury. 

The  other  ground  of  defense,  as  to  the  con- 
tributory negligence  of  the  plaintiff's  intestate, 
we  do  not  think  should  be  taken  from  the  Jury. 
Sometimes  it  is  extremely  dangerou»  to  take  a 
light  to  discover  the  location  of  a  gas  leak, 
and  s(Hnetimes  it  is  not,  depending  upon  va- 
rious circumstances;  among  others,  upon  the 
extent  of  the  leak,  the  size  of  the  inclosure 
where  located,  and  the  length  of  time  the  leak 
lias  existed.  The  plaintiff's  intestate,  a  boy  of 
18,  took  the  candle,  with  the  statement  that 
he  had  seen  gas  men  take  a  candle  to  find  a 
leak,  and  it  is  a  fact  that  they  do  so  upon 
some  occasions.  The  whole  case  as  to  the  coa- 
trlbutory  negligence  of  the  plalntief's  intestate 
should  be  submitted  to  the  proper  Judges  of 
fact 

The  Judgment  must  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

O'BRIEN,  BARTLETT,  and  HAIGHT,  JJ„ 
concur.  FINCH  and  GRAY,  JJ.,  dissent. 
ANDREWS,  C.  .T.,  not  voting. 

Judgment  reversed. 
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(142  Ind.  573) 

BOARD  OF  COM'RS  OF  JASPER  COUN- 
TY v.  ALLMAN. 
(Sapreme  Court  of  Indiana.    Nov.  25, 1885.) 

CODKTIBS— FaILURB   TO  RbPAIR  BrIDOBS— LlABIIr 

ITT — Stare  Dbcisis. 

1.  A  county  is  not,  unless  expressly  made  so 
by  statute,  liable  for  injuries  sustained  from 
defects  existing  in  a  bridge,  through  failure  of 
its  officers  to  have  it  repaired. 

2.  The  lule  of  stare  decisis  cannot  be  in- 
voked to  perpetuate  a  doctrine,  established  by  a 
series  of  cases,  clearly  erroneous,  making  a 
county  liable  for  negligence  of  its  agents,  when 
not  expressly  made  so  by  statute;  since  such  de- 
cisions do  not  involye  property  rights,  nor  have 
they  become  a  rule  of  property  or  a  basis  for 
contracts. 

Appeal  from  clrcnlt  court,  Newton  county; 
Frank  Swlgart,  Judge  pro  tern. 

Action  by  James  H.  Allman,  administrator, 
against  the  board  of  commissioners  of  Jasper 
county,  iDd.,  for  personal  injuries  from  a  de- 
fective bridge.  From  a  judgment  for  plain- 
tiCT,  defendant  appeals.    Reversed. 

S.  P.  Thompson  and  Stuart  Bros.  &  Ham- 
mond, for  appellant.  Broym  &  Hall,  B.  W. 
Marshall,  and  Cummlngs  fc  Danoch,  for  ap- 
pellee. 

MONKS,  J.  This  was  an  action  by  appellee 
to  recover  damages  for  the  death  of  his  In- 
testate, caused,  as  Is  alleged,  by  a  defective 
approach  to  a  bridge  over  a  water  course. 
This  action  was  commenced  In  Jasper  county, 
and  the  venue  cbanged  to  the  court  below. 
To  the  complaint,  which  Is  In  one  paragraph, 
appellant  demurred,  for  want  of  facts,  which 
was  overruled.  An  answer  of  general  denial 
was  filed.  The  cause  was  tried  by  a  jury.  A 
special  verdict  was  returned,  and  over  a  mo- 
tion for  a  venire  de  novo,  &  motion  for  judg- 
ment In  favor  of  appellant  on  the  special  ver^ 
diet,  a  motion  for  a  new  trial,  and  a  motion 
in  arrest,  judgment  was  rendered  against  ap- 
pellant for  $6,000.  Appellant  assigns  as  error 
the  action  of  the  court  In  overruling  the 
demurrer  to  the  complaint  and  the  motion  In 
arrest  of  judgment. 

Appellant  earnestly  Insists  that  "there  is 
no  liability  by  counties  for  injuries  caused  by 
the  negligence  of  its  officers  in  constructing  or 
In  repairing,  or  falling  to  repair,  bridges  over 
water  courses,  for  the  reason  that  there  is  no 
statute  Imposing  such  liability;  the  over- 
whelming weight  of  authority  Is  to  the  effect 
that  the  duty  imposed  upon  counties  to  keep 
bridges  in  repair  does  not  carry  with  it  an 
implied  liability  to  answer  In  damages  for  in- 
juries sustained  from  defective  or  unsafe 
bridges,  and  that  such  liability  can  only  arise 
from  express  statutory  enactment;  that  the 
case  of  Cones  v.  Board,  137  Ind.  404,  37  N.  E. 
272,  In  effect  overruled  the  former  holdings 
of  this  court  In  such  cases."  It  must  be  admit- 
ted that  the  decided  weight  of  authority  in 
such  cases  is  as  stated  by  appellant.  From 
the  numerous  decisions  to  the  effect  claimed, 
we  cite  the  following:   Cones  v.  Board,  supra; 


Smith  V.  Board,  131  Ind.  116.  30  N.  B.  948; 
Morris  V.  Board,  131  Ind.  285,  31  N.  E.  77; 
Board  v.  Dally,  132  Ind.  73,  31  N.  B.  631: 
HoUenbeck  v.  Winnebago  Co.,  95  111.  148; 
Templeton  v.  Linn  Co.,  22  Or.  313,  29  Pac. 
795;  Manuel  v.  Commissioners,  98  N.  G.  9, 
3  S.  E.  829;  White  v.  Commissioners,  90  N. 
C.  437;  Wood  v.  Tipton  Co.,  7  Baxt.  112; 
Bi-abham  v.  Supervisors,  54  Miss.  3B3;  White 
r.  Bond  Co.,  68  111.  297;  Hedges  v.  Madison 
Co.,  6  m.  667;  liOrillard  v.  Town  of  Monroe, 
11  N.  Y.  392;  Askew  v.  Hale  Co.,  54  Ala.  638; 
Granger  v.  Pulaski  Co.,  20  Ark.  37;  Downing 
V.  Mason  Co.,  87  Ky.  208,  8  S.  W.  264;  Bear- 
don  V.  St  LoulB  Co.,  36  Ma  555;  Swineford 
v.  Franklin  Co.,  73  Mo.  279;  Clark  v.  Adair 
Co.,  78  Mo.  536;  Oilman  v.  Contra  Costa  Co.. 
8  Cal.  62;  Id.,  68  Am.  Dec.  290,  and  note  on 
pages  284  and  296;  Barnett  v.  Contra  Coeta 
Co.,  07  Cal.  77,  7  Pac.  177;  Scales  v.  Chatta- 
hoochee CO.,  41  Ga.  225;  Board  v.  RIggs,  24 
Kan.  188;  Fry  v.  Albemarie  Co.,  86  Va.  195, 
8  S.  E.  1004;  Watklns  v.  County  Court,  30  W. 
Va.  057,  5  S.  B.  654;  Woods  v.  Colfax  Co., 
10  Neb.  552,  7  N.  W.  268;  Board  v.  Migbels,  7 
Ohio  St.  109;  Baxter  y.  Turnpike  Co.,  22  Vt. 
123;  Ward  v.  County  of  Hartford,  12  Conn. 
404;  Commissioners  v.  Martin,  4  Mich.  557; 
Adams  v.  Bank,  1  Me.  320;  Mitchell  v.  City  of 
Rockland,  52  Me.  118;  Altnow  ▼.  Town  of 
Sibley,  30  Minn.  186,  14  N.  W.  877;  DosdaU 
T.  County  of  Olmsted,  30  Minn.  96,  14  N.  W. 
458;  Board  v.  Strader,  18  N.  J.  Law,  108; 
Oooley  V.  Freeholders  of  E<ssex,  27  N.  J.  Law, 
415;  Young  v.  Commissioners,  2  Nott  &  McC. 
537;  Famum  v.  Town  of  Concord,  2  N.  H. 
392;  Eastman  v.  Meredith,  30  N.  H.  284; 
Morey  v.  Town  of  Newfane.  8  Barb.  645;  Hel- 
gel  V.  Wichita  Co.,  84  Tex.  392,  19  S.  W. 
562;  Id.,  31  Am.  St.  Rep.  63,  and  note  on 
pa|:es  65  and  66;  Ensign  v.  Supervisors,  25 
Hun,  20;  Albrecht  v.  Queens  Co.  (Sup.)  32  N. 
Y.  Supp.  473;  Smith  v.  Board,  46  Fed.  340; 
Barnes  v.  District  of  Columbia,  81  U.  S.  540; 
Bailey  v.  Lawrence  Co.  (S.  D.)  58  N.  W.  219: 
Cooley,  Const.  Lim.  (0th  Ed.)  301;  1  DiU.  Mun. 
Corp.  §§  25,  26;  2  DUl.  Mun.  Corp. g§  996,  997. 
999;  4  Am.  &  Eng.  Enc.  Law,  pp.  364-367, 
and  notes;  15  Am.  &  Eng.  Enc.  Law,  1143, 
1144,  and  cases  cited  In  note;  1  Beach,  Pub. 
Corp.  §  734;  Tied.  Mun.  Corp.  §  325.  By  com- 
mon law,  the  inhabitants  of  a  county  were 
required  to  repair  bridges  over  water  courses. 
Board  V.  Bailey,  122  Ind.  46,  48,  23  N.  B. 
672;  State  v.  Gorham,  37  Me.  451;  WhlthaU  v. 
Board,  40  N.  J.  Law,  302;  State  v.  Hudson 
Co.,  30  N.  J.  Law,  137;  Rex  v.  Oxfordshire, 
16  East,  223.  Yet  it  is  setUed  law  that  coun- 
ties were  not  liable  at  c(Hnmon  law  for  in- 
juries caused  by  their  negligence  in  failing 
to  keep  such  bridges  in  repair.  Cones  v. 
Board,  supra,  and  authorities  heretofore  cited. 
It  is  a  well-settled  proiKisItion  that,  when  si^b- 
dlvlsions  of  a  state  are  organized  solely  for  a 
public  purpose  by  a  general  law,  no  action  lies 
against  tbem  for  an  Injury  received  by  any 
one  on  account  of  the  negligence  of  the  of- 
ficers of  such  subdivision,  unless  a  right  of 
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action  is  expressly  ^ven  by  statute;  ttiat  sucb 
8ul)dlylsioiis,  as  counties  and  tovrnslilps,  are 
instrumeatalitles  of  goTernment,  and  exercise 
authority  given  by  ttie  state,  and  are  no  more 
liable  for  tiie  acts  or  omissions  of  their  of- 
ficers than  the  state.  Cones  v.  Board,  supra; 
Morris  t.  Board,  supra;  Board  v.  Daily,  supra; 
Smith  V.  Board,  supra;  White  v.  Board,  129 
Ind.  396,  28  N.  E.  &46;  Abbett  v.  Board,  114 
Ind.  61,  cases  cited  on  page  63,  16  N.  B.  127; 
Freel  v.  School  City  (Ind.  Sup.;  this  term)  41 
N.  E.  312;  Summers  t.  County  of  Daviess,  103 
lud.  262,  2  N.  E.  72S;  Board  v.  BosweU,  4 
Ind.  App.  133,  30  N.  B.  534;  Edgerly  v.  Cmi- 
cord,  62  N.  H.  8;  Goddard  t.  Inhabitants  of 
Harpswell,  84  Me.  409,  24  Ati.  958;  Id.,  30 
Am.  St  Rep.  373,  and  note  on  pages  398-402; 
Howard  v.  City  of  Worcester,  153  Mass.  426, 
27  N.  B.  11;  Larrabee  v.  Peabody,  128  Mass. 
561;  Clark  v.  Waltham,  Id.  567;  HiU  v.  Bos- 
ton, 122  Mass.  344;  Wlxon  t.  Newport,  13  K. 
L  454;  Finch  v.  Board,  30  Ohio  St.  37;  Lane 
V.  District  Tp.  of  Woodbury,  58  Iowa,  462,  12 
N.  W.  478;  Fieri  v.  St.  Louis,  69  Mo.  341; 
Blgelow  T.  Inhabitants  of  Bandolpb,  14  Gray, 
541;  Ford  T.  School  Dlst.,  121  Pa.  St.  543,  15 
Atl.  812;  Id.,  1  Lawy.  Rep.  Ann.  607;  and  aU 
authorities  cited  on  the  proposition  concern- 
ing bridges. 

In  Board  v.  Cbipps,  131  Ind.  56,  29  N.  E. 
1066,  this  court  said:  "The  decided  weight 
of  authority  is  that,  in  the  al>sence  of  a  stat- 
ute upon  the  subject,  a  county  is  not  liable 
for  a  failure  to  keep  its  bridges  in  repair. 
ElUott.  Roads  &  S.  p.  42."  It  was  bdd  by 
this  court  In  Smith  y.  Board,  supra,  that  a 
county  is  not  liable  for  an  injury  to  a  serv- 
ant sustained  without  bis  fault  while  engaged 
in  tearing  down  one  of  its  bridges,  although 
he  worked  under  the  immediate  charge  of  Its 
agent,  who  was  known  by  the  board  of  com- 
missioners to  be  incompetent,  which  incompe- 
tency was  the  proximate  cause  of  the  injury. 
The  court  said:  "A  county  is  a  civil  or  po- 
litical division  of  the  state,  created  by  gen- 
eral laws,  to  aid  in  the  administration  of  the 
government,  and  in  the  absence  of  a  statute 
imposing  special  duties,  with  corresponding 
liabilities,  is  no  more  liable  for  the  tortious 
acts  of  negligence  of  its  officers  and  agents 
than  the  state."  In  Morris  v.  Board,  supra, 
this  court  held  that  a  county  was  not  liable 
in  an  action  for  damages  resulting  from  a 
failure  of  the  board  of  commissioners  to  keep 
the  Jail  in  a  healthy  and  inhabitable  condi- 
tion. The  court  said:  "The  most  logical  and 
generally  accepted  theory  is  that  political 
subdivisions,  sucb  as  counties  and  townships, 
are  created  to  give  effect  to  and  enable  citi- 
zens to  exercise  the  right  of  local  self-gov- 
ernment State  V.  Denny,  118  Ind.  449,  21 
N.  B.  274;  White  v.  Board,  129  Ind,  396,  28 
N.  B.  846.  Sucb  subdivisions  are  instru- 
mentalities of  government  and  exercise  au- 
thority delegated  by  the  state,  and  act  for 
the  state.  As  the  state  Is  not  liable  for  the 
acts  or  omissions  of  its  officers,  neither  should 
a  political  subdivision  of  the  state  be  liable 


for  the  acts  or  omissions  of  its  officers  as  re- 
lating to  political  powers."  White  v.  Board, 
supra,  and  Summers  v.  County  of  Daviess, 
supra,  are  to  the  same  effect  This  court 
held  in  Board  v.  Dally,  supra,  that  a  county 
is  not  liable  for  damages  occasioned  by  the 
negligence  and  carelessness  of  the  board  of 
commissioners  In  the  care  and  control  of  the 
courtbousa  The  court  said:  "It  is  now  well 
settled  that  counties  are  involuntary  corpora- 
tions, organized  as  political  subdivisions  of 
the  state  for  governmental  purposes,  and  not 
liable  any  more  than  the  state  would  be  lia- 
ble for  the'  negligence  of  its  agents  or  offi- 
cers, unless  made  liable  by  statute."  In 
Cones  V.  Board,  supra,  this  court  held  that  a 
county  could  not  be  held  liable  for  personal 
Injuries  sustained  while  traveling  upon  a  free 
gravel  road  of  the  county,  and  by  reason  of 
the  defects  in  the  construction  and  repair  of 
such  road.  The  court  also  expressly  declared 
that  the  county  was  not  liable  at  common 
law  for  the  negligence  of  its  officers,  and 
that  no  liability  existed  by  statute  with  ref- 
erence to  bridges.  The  court  said:  "It  is 
quite  true  that  the  principle  adopted  in  the 
bridge  cases  is. In  perfect  analogy  to  the  case 
before  us,  and,  if  we  would  be  consistent, 
those  cases  would  control  the  present;  but 
we  are  fully  convinced  that  the  principle 
there  adopted,  of  an  implied  liability,  is  not 
in  harmony  with  the  great  weight  of  author- 
ity, ancient  and  modern.  •  •  •  The  liabil- 
ity did  not  exist  at  common  law,  and  does 
not  exist  by  statute  with  respect  to  bridges 
or  highways,  and  the  objections  to  liability 
are  well  stated  in  Hollenbeck  v.  Winnebago 
Co.,  95  m.  151,  as  follows:  'No  reason  is  per- 
ceived why  a  county  should  be  held  to  re- 
spond in  damages  for  the  negligence  of  Its 
officers  while  acting  in  the  discharge  of  pub- 
lic corporate  duties,  enjoined  upon  them  by 
the  laws  of  the  state,  •  •  •  clothed  wltii 
but  few  corporate  powers,  and  these  not  of  a 
private  *  *  ♦  character.  •  •  •  In  fiict, 
the  powers  and  duties  of  counties  bear  sucb 
a-  due  analogy  to  the  governmental  functions 
of  the  state  at  large  that  as  well  might  the 
state  be  held  responsible  for  the  negligent 
acts  of  its  officers  as  counties.'  *  *  *  It 
will  be  found  that  tbe  autb<»1ties  upon  which 
cities  and  towns,  as  municipal  corporations, 
are  held  liable  for  tbe  results  of  negligence 
of  official  duties,  make  this  distinction:  That 
such  mimiclpallties  are  voluntary  corpora- 
tions, organized  for  public  purposes,  and  pos- 
sessing legislative  and  ministerial  and  Judi- 
cial functions  not  possessed  to  tbe  same  de- 
gree by  the  counties  or  townships,  and  that 
they  exercise  and  enjoy  advantages  purely 
local,  and  which  are  Independent  of  the  state, 
and  inure  to  their  benefit,  as  distinguished 
from  that  of  tbe  state.  We  are  aware  that 
profound  Jurists  do  not  agree  with  this  doc- 
trine that  cities  and  towns  are  less  govern- 
mental subdivisions  of  the  state  than  coun- 
ties or  townships;  but,  aside  from  tbe  rea- 
sons so  stated  for  tbe  support  of  tbe  distinc- 


Digitized  by 


Google 


208 


NOETHBASTHEN  EBPOETBE,VoL  ^ 


(tad. 


tion,  It  is  plain  to  ns  that  counties  have  no 
such  powers  as  cities  or  towns  to  ordain  In  a 
corporate  capacity  what  improvements  shall 
be  made,  the  free  choice  of  agents  to  make 
.  them,  and  the  discretion  as  to  the  rate  of  the 
levy  to  be  made  for  the  same.  Nor  have 
counties  the  express  power,  nor  the  power 
necessarily  implied,  to  raise  funds  to  pay 
damages  'for  Injuries,  unless  we  imply  this 
power,  not  from  legislative  grant,  but  fi-om 
the  liability  implied  in  any  case.  General 
powers  are  not  extended  to  counties,  font  the 
measure  of  their  privileges  must  be  found 
expressed  or  necessarily  Implied  from  some 
statute."  The  doctrine  declared  in  House 
V.  Board,  00  Ind.  580,  and  the  cases  following 
it.  Is  that  the  laws  of  this  state  concerning 
the  building  and  repair  of  bridges  Imposed 
the  duty  upon  countl^  to  keep  public  bridges 
in  such  repair  that  they  are  reasonably  safe 
for  travd,  and  gave  them  ample  power  to 
provide  the  means  necessary  to  make  such 
repairs,  and  that,  therefore,  there  was  an  Im- 
plied liability  to  answer  in  damages  for  in- 
juries from  a  failure  to  discharge  that  duty. 
Bat  even  U  the  doctrine  of  Implied  liability 
from  a  duty  enjoined,  and  the  provision  of 
means  for  the  performance  of  that  dut^,  de- 
clared and  applied  in  the  bridge  cases,  is  a 
correct  and  not  an  erroneous  statement  of  the 
law,  it  yet  remains  for  us  to  determine 
whether  the  cases  named  can  be  sustained 
on  this  ground,  to  do  which  we  must  ascer- 
tain whether  the  legislature  has  given  the 
boards  of  commissioners  the  power,  and  pro- 
vided them  with  the  means  and  instrumen- 
talities, to  cause  the  bridges  In  their  respec- 
tive counties  to  be  kept  in  repair;  for,  unless 
this  has  been  done,  no  liability  can  be  im- 
plied, even  though  the  doctrine  of  Implied 
liability  Is  correct. 

The  first  section  of  the  act  to  provide  for 
the  erection  and  Tepalr  of  bridges  (section 

2885,  Rev.  St  1881;  section  3275,  Rev.  St. 
18W)  provides  that,  "wherever  in  the  opin- 
ion of  the  county  commissioners  the  public 
convenience  shall  require  that  a  bridge  shaH 
be  repaired  or  built  over  any  water  course, 
they  shall  cause  a  survey  and  estimate 
therefor  to  be  made,  and  direct  the  same  to 
be  erected."     The  second  section  (section 

2886,  Rev.  St.  1881;  section  3276,  Rev.  St 
1894)  provides:  "If  the  estimate  therefor 
shall  exceed  the  ability  of  the  road  district 
in  which  such  bridge  is  to  be  built  by  the 
application  of  the  ordinary  road  work  and 
tax  to  perform,  the  county  commissioners 
may  make  an  appropriation  from  the  county 
treasury  to  build  or  repair  the  same."  The 
third  section  (section  2887,  Rev.  St  1881; 
section  3277,  Rev.  St  1894)  enacts  that  "such 
board  shall  receive  and  appropriate  all  do- 
nations for  the  erection  and  repair  of  bridg- 
es; they  shall  also  aid  the  same,  when  of 
general  Importance,  by  advances .  from  the 
county  treasury,  and  shall  make  such  regu- 
lations In  reference  to  payments  and  kinds 
of  bridges  aa  to  them  shall  seem  proper; 


provided,  however,  that  if  the  board  of  com- 
missioners of  any  such  county  shall  not 
deem  any  such  bridge  of  sufficient  Impor- 
tance to  make  an  appropriation  from  the 
county  treasury  for  the  erection  or  repairs 
thereof,  the  trustees  of  any  township  may 
appropriate  any  part  of  the  road  tax  fund 
in  the  township  treasury  for  that  purpose, 
if  they  shall  deem  it  right  and  expedient  to 
do  so."  And  section  11  (section  2892,  Rev. 
St.  1881;  section  3282.  Eev.  St.  1894)  pro- 
vides that  "the  board  of  commissioners  of 
such  county  shall  cause  all  bridges  therein 
to  be  kept  in  repair,  and  shall  cause  the  su- 
pervisor of  the  proper  road  district  to  keep 
in  a  conspicuous  place  at  each  end  of  any 
bridge  in  his  district  whose  chord  is  not  less 
than  twenty-flve  feet,  the  following  notice 
in  large  English  characters:  'One  dollar  fine 
for  riding  or  driving  faster  than  a  walk.' 
And  if  any  person  shall  ride  or  drive  over 
such  bridge  faster  than  a  walk,  for  any  sncta 
ofTense  he  shall  forfeit  and  pay  one  dollar, 
to  be  recovered  by  the  proper  supervisor  be- 
fore any  justice  of  the  peace  of  the  proper 
county,  which  shall  be  applied  to  the  re- 
pairs of  such  bridge." 

It  will  be  seen  from  an  examination  of 
these  sections,  which  must  be  construed  to- 
gether, that  the  power  of  the  board  of  com- 
missioners to  appropriate  the  county  funds 
for  the  repair  of  bridges  is  limited  to  certain 
cases.  While  the  county  Is  required  by  the 
eleventh  section  to  cause  the  bridges  in  the 
county  to  be  kept  in  repair,  the  expense  of 
the  same  under  section  2,  unless  too  great 
must  be  borne  by  the  road  district  alone,  for 
the  reason  that  the  board  of  commissioners 
can  only  make  an  appropriation  out  of  the 
county  treasury  to  repair  a  bridge  In  cases 
where  the  estimates  thereof  exceed  the  abil- 
ity of  the  road  district,  by  application  of  its 
(ordinary  road  work  and  tax,  to  perform.  If 
the  road  district  is  able,  by  its  ordinary  road 
work  and  tar,  to  make  the  repairs,  the  board 
of  commissioners  has  no  power  to  appropri- 
ate the  county  funds  to  pay  for  repairing 
the  same.  In  such  a  case  the  board  is  pow- 
erless. The  supervisor  of  a  A>ad  district  is 
a  township,  not  a  county,  officer,  and  Is  not 
under  the  control  of  the  county  commission- 
ers. He  is  an  independent  agent  subject 
only  to  the  control,  in  some  degree,  of  the 
township  trustee.  Eev.  St  1894,  §}  6818- 
6838.  He  does  not  represent  the  county,  and 
the  county  Is  not  responsible  for  his  acts. 
Dooley  v.  Town  of  Sullivan,  112  Ind.  451, 
454,  455,  14  N.  B.  566;  Vigo  Tp.  V.  Board  of 
Com'rs  of  Knox  Co.,  Ill  Ind.  170, 12  N.  K.  306; 
Abbett  V.  Board,  114  Ind.  65,  16  N.  B.  127. 
Neither  has  the  board  of  commissioners  any 
power  to  appropriate  the  road  tax  fund  or 
any  other  township  fund  in  the  hands  of  the 
county  treasurer,  township  trustee,  or  su- 
pervisor to  pay  the  expense  of  said  repairs. 
Vigo  Tp.  V.  Board  of  Com'rs  of  Knox  Co..  !»\i- 
pra.  The  board  of  commissioners  might 
perhaps,  institute  an  action,  and,  by  wi-lt  of 
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mandamna,  compel  blm  to  make  such  re- 
pairs. Certainly,  the  county  would  not  be 
held  liable  for  the  failure  of  the  board  of 
commissioners  to  institute  an  action  against 
such  supervisor,  and,  by  writ  of  mandamus, 
compel  him  to  repair  a  bridge.  Under  sec- 
tion 8,  the  board  of  commissioners  have  no 
power  to  appropriate  county  funds  for  the 
repair  of  a  bridge,  unless  they  deem  It  of 
saffldent  importance.  If  they  do  not  deem 
such  bridge  of  snfflclent  importance  to  make 
an  appropriation  out  of  the  county  funds  for 
Its  repair,  then  they  liave  no  power  to  make 
the  appropriation,  and  cannot  rightfully  do 
so. .  It  certainly  cannot  be  claimed  that,  un- 
der these  sections,  the  board  of  commission- 
ers liave  any  general  power  to  make  appro- 
priations of  county  funds  for  the  repair  of 
bridges.  Such  appropriations  can  only  l>e 
noade  in  certain  cases  and  upon  certain  con- 
tingencies; and,  in  cases  where  they  cannot 
make  such  appropriation,  no  way  is  provid- 
ed by  which  they  can  compel  such  repairs 
to  be  made  by  the  road  supervisor,  except, 
perhaps,  by  ezi)ensiTe  and  frequent  litiga- 
tion, which  was  certainly  not  the  intent  of 
the  legislature. 

This  act  was  considered  and  construed  liy 
this  court  in  the  Driftwood  Yal.  Turnpike 
Co.  y.  Soard  of  Com'rs  of  Bartholomew  Co., 
72  Ind.  228,  which  was  an  action  on  a  con- 
tract made  by  the  county  to  keep  the  ap- 
proaches to  a  bridge  in  repair.  Worden,  J., 
speaking  for  the  court,  said:  "The  mode  in 
which  the  county  is  bound  to  perform  that 
duty  is  speciflcally  pointed  Out  by  statute, 
and  a  contract  which  contravenes  that  mode 
and  substitutes  another  must  be  void.  If 
the  contract  sued  on  is  valid,  and  has  been 
broken,  the  damages  of  the  appellant  must 
be  paid  out  of  the  county  treasury.  But  it 
was  not  contemplated  that  the  expense  of 
repairing  bridges  should  be  paid  out  of  the 
county  treasury  except  upon  a  contingency. 
By  the  first  section  of  the  act  above  set  out, 
when  a  bridge  is  to  be  repaired  or  built,  the 
commissioners  are  to  'cause  surveys  and  es- 
timates therefor  to  be  made,  and  direct  the 
same  to  be  erected.'  Why  were  surveys  and 
estimates  to  be  made?  The  second  section 
answers  the  question.  It  Is  because  the  ap- 
propriation from  the  treasury  depends  upon 
the  question  whether  the  estimate  exceeds 
the  ability  of  the  road  district,  by  the  appli- 
cation to  the  work  of  the  ordinary  road  work 
and  tax  of  the  district.  It  was  not  contem- 
plated that  the  expense  should  be  borne  by 
the  county  treasury,  except  the  excess  be- 
yond the  ability  of  the  road  district  If  this 
contract  were  to  be  held  valid,  the  county 
would  have  to  pay  all  the  expense  of  the 
repairs,  in  the  way  of  damages,  no  portion 
falling  upon  the  road  district  The  contract 
is  in  violation  of  the  provisions  of  the  stat- 
ute, and  void.  The  eleventh  section  of  the 
statute,  making  it  the  duty  of  the  commis- 
sioners to  cause  all  bridges  in  the  county  to 
be  kept  in  repair,  must  be  construed  in  con- 
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nectlon  with  the  first  and  second.  While 
the  commissioners  must  cause  the  bridges  to 
be  kept  in  repair,  the  expense  must  be  borne 
by  the  road  district,  so  far  as  it  is  able,  ac- 
cording to  the  second  section,  and  the  resi- 
due by  the  county.  The  third  section  pro- 
vides that  the  commissioners  shall  aid  in  the 
,  erection  and  repair  of  bridges,  when  of  gen- 
eral importance,  by  advances  from  the  coun- 
ty treasury.  The  contract  cannot  be  upheld 
by  virtue  of  this  section  •  •  •  The  obli- 
gation to  aid  by  advances  from  the  county 
is  not  unconditional,  as  is  seen  by  the  pro- 
viso to  the  section.  It  depends  upon  wheth- 
er or  not  the  board  of  commissioners  shall 
deem  the  bridge  to  be  of  sufficient  impor- 
tance to  make  an  appropriation  from  the 
county  treasury  for  the  erection  or  repair 
thereof.  The  duty  of  the  board  in  making 
or  withholding  advances  from  the  county 
treasury  involves  a  question  of  Judgment  as 
to  the  importance  of  the  bridge,  and  this 
judgment  must  be  exercised  as  to  the  impor- 
tance of  the  bridge  at  the  time  the  advance 
is  made.  The  board  could  not,  by  contract 
to  make  advances  in  the  future,  preclude  it- 
self or  its  successors  from  the  right  and  du- 
ty to  determine,  at  the  time  an  advance  is 
sought,  whether  the  bridge  has  the  impor- 
tance required,  in  order  to  Justify  an  ad- 
vance from  the  county  treasury." 

It  f(4Iows,  therefore,  that  the  Ix>ard  of  com- 
missioners can  only  cause  bridges  to  be  re- 
paired by  an  appropriation  of  county  funds 
to  pay  the  expense  when  the  road  district  is 
not  able  by  its  road  work  and  tax  to  make 
the  same,  and  the  commissioners  deem  the 
bridge  of  sufficient  Importance  to  appropri- 
ate the  county  funds  for  that  purpose,  and 
in  such  case  the  expense  must  be  borne  by 
the  road  district  so  far  as  it  is  able,  and  the 
residue  by  the  county.  If  this  is  a  proper 
construction  of  said  act,— and  it  was  so  de- 
cided in  Driftwood  Yal.  Turnpike  Co.  v. 
Board  of  Com'rs  of  Bartholomew  Co.,  supra, 
—the  board  can  in  no  case  pay  for  repairs 
out  of  the  county  treasury,  unless  the  road 
district  first  applies  its  ordinary  road  work 
and  tax  in  making  the  repairs.  Then  the 
board  may.  If  It  deem  the  bridge  of  sufficient 
importance,  pay  the  residue  out  of  the  coun- 
ty treasury.  So  that,  in  all  coses  -where 
there  is  a  refusal  to  apply  the  ordinary  road 
work  and  tax  of  the  road  district  in  repair- 
ing a  bridge,  the  only  way  they  can  cause 
the  repairs  to  be  made  Is  by  compelling  the 
road  supervisor  to  make  such  repairs,  and 
no  power  has  been  given  or  adequate  means 
provided  by  which  they  can  coerce  him  or 
any  other  officer  to  make  such  repairs.  If 
it  were  conceded  that  when  the  duty  is  im- 
posed upon  boards  of  commissioners  to  cause 
all  bridges  to  be  kept  in  repair,  and  they 
liave  power  to  make  the  appropriations  from 
the  county  treasury  for  that  purpose,  there 
is  an  implied  liability  to  respond  in  damages 
for  an  Injury  resulting  from  a  failure  to  dis- 
charge that  duty,  yet  no  such  liability  could 
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be  Implied  In  this  state,  for  tbe  reason  tbat 
the  boards  of  commiBsioners  bare  no  power 
to  appropriate  tbe  county  funds  for  such 
purpose,  except  upon  a  contingency  over 
whicb  they  bare  no  control,  and  tben  only 
when.  In  their  Judgment,  the  bridge  Is  of 
sufficient  Importance.  It  was  said  in  the 
case  of  House  v.  Board,  supra,  that  "cities 
are  held  liable  for  failing  to  keep  their 
streets  in  repair,  though  no  statute  expressly 
provides  for  such  liability,  and  that  the  same 
principle  will  apply  as  well  to  a  county  as  a 
city."  There  Is  a  wide  difference,  however, 
between  the  powers  of  boards  of  commis- 
sioners with  reference  to  bridges  and  the 
powers  of  cities  over  the  streets.  Cities  may 
ordain  what  Improvements  shall  be  made, 
and  bow  the  expense  of  the  same  shall  be 
paid,  and  may  choose  the  agents  to  make 
them.  The  city  council  may  fix  the  date  of 
its  meetings,  and  may  be  called  in  special 
session  by  the  mayor  or  five  councUmen  at 
any  time.  Tbe  city  has  officers  whose  duty  it 
is  to  keep  all  the  streets  in  repair,  and  wbo 
have  ample  authority  at  all  times  to  act  for 
the  city  In  making  such  repairs,  and  who 
have  constant  supervision  over  the  streets. 
Tbe  board  of  commissioners  meet  In  regular 
session  only  four  times  a  year,— in  March, 
June,  September,  and  December, — and  have 
no  power  to  meet  at  any  other  time  except 
when  called  in  special  session  by  the  C()unty 
auditor,  when  the  public  interest  requires  it; 
and  he  is  the  sole  Judge  of  the  necessity  of 
such  special  sessions.  Rev.  St.  1881,  §§  5736, 
6737  (Rev.  St.  1894,  U  7821,  7822).  The  audi- 
tor is  an  independent  public  agent,  who  does 
not  act  for  or  represent  the  county,  and  for 
whose  conduct  the  county  is  in  no  way  re- 
sponsible. Vigo  Tp.  V.  Board  of  Com'rs  of 
Knox  Cp.,  supra;  Dooley  v.  Town  of  Sulli- 
van, supra;  Abbett  v.  Board,  supra.  So  that 
whether  the  board  shall  meet  In  special  ses- 
sion to  cause  a  bridge  to  be  repaired  depends 
upon  an  officer  who  does  not  represent  tbe 
county,  and  for  whose  acts  the  county  is  not 
responsible.  A  county  board  cannot  make  a 
valid  contract  for  the  repair  of  a  bridge  ex- 
cept when  in  legal  session  as  a  board.  Their 
IKiwers  are  created  and  defined  by  statute. 
They  are  agents  with  limited  powers,  and 
for  any  act  done  by  them  not  within  the 
scope  of  their  powers  the  county  Is  not  lia- 
ble..  McCabe  v.  Board,  46  Ind.  380,  383; 
Board  v.  Ross,  46  Ind.  404;  Campbell  v. 
Brackenridge,  8  Blackf.  471;  Potts  v.  Hen- 
derson, 2  Ind.  327;  Tied.  Mun.  Corp.  3. 
They  are  authorized  by  statute  to  appoint  a 
superintendent  to  erect  a  bridge,  but  not  to 
keep  bridges  in  repair.  Rev.  St  1881,  §  2888 
(Rev.  St.  1894,  §  3278).  When  the  board  is 
not  in  session,  no  one  Is  or  can  be  author- 
ized, as  tbe  law  now  stands,  to  represent  or 
act  for  or  bind  the  county  In  keeping  bridges 
In  repair,  or  in  contracting  for  tbe  repair  of 
the  same.  Driftwood  Val.  Turnpike  Co.  v. 
Board  of  Com'rs  of  Bartholomew  Co.,  72 
Ind.,  on  pages  239,  240;  Potts  v.  Henderson,. 


supra;  People  v.  County  Officers  of  St.  Clair, 
15  Mich.  85.  So  that.  If  the  board  of  com- 
missioners bad  tbe  power  to  appropriate  tbe 
county  funds  to  pay  for  the  expense  of  re- 
pairing bridges  in  all  cases,  without  any  lim- 
itations or  conditions  whatever,  they  could 
not  exercise  that  power  when  not  in  session; 
and,  as  neither  they  nor  any  one  representing 
or  acting  for  the  county  can  call  them  In  spe- 
cial session,  most  certainly  it  could  not  be 
said,  even  tai  that  case,  with  all  the  powers 
named,  that  they  had  been  given  the  power 
or  provided  with  the  means  and  Instrumen- 
talities necessary  to  keep  the  bridges  of  the 
county  in  repair,  unless  they  also,  at  least, 
bad  the  power  to  meet  as  a  board  at  any 
time  of  their  own  volition. 

The  authority  of  the  board  of  commission- 
ers, acting  as  a  board  of  turnpike  directors, 
in  respect  \o  free  gravel  roads.  Is  much  more 
like  the  power  cities  have  in  regard  to  streets, 
than  is  that  of  the  board  of  commissioners 
in  regard  to  bridges;  and  there  Is  therefore 
much  greater  reason  for  holding  that  tbe 
doctrine  of  implied  liability  applies  to  counties 
with  reference  to  free  gravel  roads  than  with 
respect  to  bridges.  The  board  of  commis- 
sioners Is  by  statute  constituted  a  board  of 
turnpike  directors,  having  exclusive  manage- 
ment and  control  of  the  free  gravel  roads  of 
the  county.  The  board  Is  required  to  divide 
the  county  into  three  districts,  as  nearly  equal 
in  number  of  miles  of  free  gravel  road  as 
practicable;  and  each  member  is  given  per- 
sonal control  and  supervision  over  one  of 
such  districts,  and  has  tbe  power  to  keep  the 
same  in  repair,  subject  to  the  rules  and  reg- 
ulations of  the  board.  The  board  fixes  tbe 
time  of  its  meetings,  and  is  empowered  to  ap- 
point persons  to  superintend  the  work  of  re- 
pairs, and  let  contracts  therefor,— contract 
for,  or  condemn  and  take  material  for,  the 
repair  of  such  roads,  and  issue  certificates 
therefor;  to  cause  to  be  levied  and  collected 
taxes  to  pay  for  the  expense  of  keeping  such 
roads  in  repair.  These  powers  have  been 
changed  to  some  extent  by  the  amendment 
of  1895.  Rev.  St  1894,  §§6868-6875,  6912, 
6033.  6935,  6950.  6958;  Acts  1895,  p.  363. 
Yet,  as  we  have  seen,  this  court  held  In  Cones 
v.  Board,  supra,— and  we  think  correctly,— - 
that  there  is  no  implied  liability  against  the 
county  in  favor  of  one  Injured  by  reason  of 
a  failure  to  keep  a  free  gravel  road  in  repair. 
It  is  the  duty  of  township  trustees  and  road 
supervisors  at  all  times  to  keep  the  bridges 
in  repair,  and  protect  them  from  injury. 
Rev.  St  1894,  SS  6818,  6832-6838;  Board  v. 
Bailey,  122  Ind.,  on  pages  49,  50,  23  N.  £. 
672.  They  also  have  the  power  to  construct 
bridges.  Rev.  St.  1894.  §§  3276,  3277,  6833 
(Rev.  St  1881,  a  2886,  2887);  Acts  1885,  p. 
202,  §  3.  And  the  township  trustee  has  the 
power  to  levy  an  additional  road  tax,  apd  ex- 
pend the  same,  as  well  as  the  ordinary  road 
tax.  In  tbe  construction  and  repair  of  bridges. 
Kev.  St  1894,  §  6834;  Acts  1885,  p.  202,  |  4. 
The  township  trustee  had  no  power  to  levy 
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an  additional  road  tax  to  be  used  for  the  con- 
Btructlon  and  repair  of  bridges  until'  the  act 
of  1885  waa  passed.  Prior  to  that  date,  only 
the  ordinary  road  tax  was  used  for  that  pur- 
pose. Rev.  St.  1894.  {{  3276,  3277  (Rev.  St. 
1881,  H  2886,  2887).  For  each  faUure  of  the 
road  supervisor  to  perform  his  duty  aa  re- 
quired by  law,  he  la  liable  to  a  penalty  of 
$10,  to  be  recorered  by  the  township  trustee, 
and  all  sums  are  for  the  benefit  of  the  road 
district  for  which  he  was  supervisor.  Rey. 
St.  1894,  {  6838. 

It  will  be  seen  by  an  examination  of  these 
statutes  that  subsequent  legislation  has  some- 
what enlarged  the  powers  and  duties  of  town- 
ship trustees  and  road'  superylsors  In  regard 
to  bridges,  and  thus  to  some  extent  removed 
the  reasons  upon  which  the  case  of  House 
V.  Board  and  the  cases  following  it  were 
predicated.  Board  v.  BaUey,  122  Ind.,  on 
pages  46,  60,  23  N.  E.  672.  In  the  case  last 
cited,  Mitchell,  J.,  siteaklng  for  the  court, 
said:  "The  duty  of  erecting  and  repairing 
bridges  over  water  courses  Is  Imposed  upon 
the  board  of  commissioners,  while  the  general 
duty  Of  keeping  such  highways  and  bridges 
in  repair  is  laid  upon  township  trustees  and 
road  supervisors."  It  is  a  principle  establish- 
ed by  all  the  authorities  that,  where  a  per- 
son or  corporation  Is  free  from  fault,  there  is 
no  liability  for  the  negligence  of  a  person  not 
voluntarily  chosen  by  such  person  or  cor- 
poration to  perform  an  act.  Dooley  v.  Town 
of  Sullivan,  supra;  Abbett  v.  Board,  supra. 
It  is  clear,  however,  from  a  consideration  of 
all  the  statutes  concerning  the  powers  and 
duties  of  boards  of  commissioners  and  other 
officers,  and  especially  those  in  regard  to 
bridges,  that  the  same  did  not  then,  and  do 
not  now,  give  any  support  to  the  assumption 
in  those  cases  that  the  board  of  commission- 
ers had  been  given  either  the  unconditional 
power  to  contract  for  the  construction  or  re- 
pair of  bridges,  and  appropriate  the  county 
funds  to  pay  therefor,  or  provided  with  the 
means  and  instrumentalities  necessary  to 
cause  or  compel  the  same  to  be  done.  There 
is  no  provision  in  the  statute  which  confers 
a  right  of  action  against  the  county  for  the 
negligent  acts  of  the  county  or  its  board  of 
commissioners  In  the  management  of  the  af- 
fairs of  the  county.  No  authority  has  ever 
been  given  the  board  of  county  commissioners 
to  appropriate  the  county  funds  to  pay  dam- 
ages in  such  cases,  nor  to  levy  and  collect 
taxes  for  any  such  purposes.  No  fund  has 
ever  been  provided,  nor  has  any  provision 
been  made,  for  raising  money,  by  taxation  or 
otherwise,  to  pay  such  damages.  Cones  v. 
Board,  137  Ind.,  on  page  408,  37  N.  B.  272. 
The  power  to  allow  claims  against  the  county, 
and  pay  judgments  against  the  county,  cre- 
ates no  liability,  and  gives  no  right  of  action 
to  any  one.  Such  powers  were  given  that 
the  board  of  commissioners  might  pay  Just 
claims  against  the  county,  and  not  to  create 
a  liability  in  favor  of  any  one. 

The  principle  asserted  in  House  v.  Board, 


supra,  and  the  cases  following  It,  In  regard  to 
the  Implied  liability  of  counties,  cannot  be  rec- 
onciled with  those  cases,  in  this  and  other 
states,  which  affirm  the  rule  that  a  county 
is  a  subdivision  of  the  state  for  governmental 
purposes,  and  Is  not  liable  for  the  negligence 
of  its  officers,  unless  a  right  of  action  is  ex- 
pressly granted  by  the  statute.  But  It  Is 
earnestly  contended  by  appellee  that,  if  the 
rule  of  implied  liability  declared  in  the  bridge 
cases  was  erroneous,  the  doctrine  of  stare  de- 
cisis should  l>e  Invoked  to  protect  It,  and  the 
same  should  only  be  changed  by  legislation. 
While  the  rule  of  stare  decisis  is  a  salutary 
one,  yet  it  is  not  to  be  applied  in  all  cases. 
If  a  decision  or  series  of  decisions  are  clear- 
ly incorrect,  either  through  a  mistaken  con- 
ception of  the  law,  or  though  a  misapplication 
of  the  law  to  the  facts,  and  no  injurious  re- 
sults wonld  follow  from  their  overthrow,  and 
especially  If  they  were  injurious  or  unjust  In 
their  operation,  it  Is  the  duty  of  the  court  to 
overrule  such  cases.  6  Alb.  Law  J.  329; 
Church  V.  Brown,  21  N.  Y.  835.  But  if  a 
principle  of  law,  doubtful  in  its  character  or 
uncertain  in  the  subject-matter  of  its  applica- 
tion, has  been  settled  by  a  series  of  decisions, 
until  It  has  become  an  established  rule  of 
property  or  the  basis  of  contracts,  it  should 
not  be  overthrown  except  from  the  most  ur- 
gent considerations  of  public  policy.  Hines  v. 
Driver,  89  Ind.  339;  Grubbs  v.  State,  24  Ind. 
295;  Harrow  v.  Myers,  29  Ind.  469;  Rock- 
hill  V.  Nelson,  24  Ind.  422,  424.  To  that  ex- 
tent only  are  courts  ordinarily  restrained 
from  correcting  mistakes  which  they  may, 
have  made.  It  must  not  be  understood,  how- 
ever, that  a  previous  line  of  decisions  affect- 
ing even  property  rights  can  in  no  case  be 
overthrown.  If  the  evil  resulting  from  the 
principle  so  established  is  greater  than  the 
mischief  to  the  community  could  possibly  be 
from  a  disregard  of  former  adjudications, 
they  should  be  overruled,  and  a  new  rule  de- 
clared.    Boon  V.  Bowers,  30  Miss.  246. 

What  was  declared  by  this  court  on  this 
question  in  Paul  v.  Davis,  100  Ind.  422,  is 
applicable  here.  Elliott,  J.,  speaking  for  the 
court,  said:  "A  Judicial  decision  does  not  make 
unalterable  law,  nor  is  it  law  in  the  sense 
that  statutes  are  law.  It  was  Justly  said  by 
Senator  Piatt  in  Yates  v.  Lansing,  9  Johns. 
415,  that  'the  decisions  of  courts  are  not  law; 
they  are  only  evidence  of  the  law.'  In  an- 
other case  it  waa  said:  'I  hope  we  shall 
consider  what  a  decision  really  is,  and  treat 
it  accordingly;  not  as  the  law,  nor  as  giv- 
ing the  law,  but  simply  as  evidence  of  the 
law;  and  not  conclusive  evidence,  but  only 
prima  facie  evidence,  of  what  the  law  is.' 
Henry  v.  Bank,  5  Hill,  535.  Chancellor  Kent 
says:  'Even  a  series  of  decisions  are  not 
always  conclusive  evidence  of  what  Is  law; 
and  the  revision  of  a  decision  very  often  re- 
solves Itself  Into  a  mere  question  of  expedi- 
ency, depending  upon  the  consideration  of 
the  importance  of  certainty  in  the  rule,  and 
the  extent  of  the  property  to  be  affected  by 
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a  change  of  It'  Again  he  says:  'It  is  prob- 
able that  the  records  of  many  of  the  courts 
In  this  country  are  replete  'with  hasty  and 
crude  decisions;  and  such  cases  ought  to  be 
examined  without  fear,  and  revised  without 
reluctance,  rather  than  to  have  the  charac- 
ter of  onr  law  impaired,  and  the  beauty  and 
harmony  of  the  system  destroyed,  by  the  per- 
petuity of  error.'  1  Kent,  Comm.  477.  The 
lord  chancellor  of  England  said  to  the  house 
of  lords:  'You  ore  not  bound  by  any  rule 
of  law  which  you  could  lay  down,  if,  upon 
subsequent  occasion,  you  should  find  reason 
to  differ  from  that  rule;  that  is,  like  every 
court  of  justice,— and  I  regard  this  as  a  court 
of  Justice,— it  Is  inherent  in  the  nature  ot 
every  court  of  justice  that  It  should  have 
liberty  to  correct  any  error  into  which  it 
may  have  fallen.'  Bright  v.  Hutton,  12  Eng. 
Law  &  Eq.  (vide  page  15).  In  the  case  cited, 
the  earlier  case  of  Hutton  v,  Upfili,  2  H.  L. 
Cas.  674,  was  overruled,  although  it  was  a 
case  growing  out  of  the  same'subject-matter, 
and  involving  the  same  principle  and  sub- 
stantially the  same  interests.  The  law  is  a 
science  of  principles,  and  this  cannot  be  true 
If  a  departure  from  principle  can  be  p«:- 
I>etuated  by  a  persistence  in  error.  If  it  be 
correct,  to  afiOrm  that  there  can  be  no  depar- 
ture from  former  decisions,  then  it  would  be 
true,  as  it  has  been  well  said,  that  'in  such 
cases  snmmum  jus  might  b^;  summa  Injuria.' 
Ram,  Leg.  Judgm.  201.  The  supreme  court 
of  California,  in  discussing  this  general  sub- 
ject, said:  'But  it  Is  a  solecism  to  say  that 
causes  should  be  tried  upon  wrong  princi- 
ples, whether  it  be  for  the  purpose  of  jus- 
tice, or  not,  so  to  decide  them.  The  law  is 
not  BO  false  to  itself  as  to  require  its  own 
permanent  overthrow,  unless  the  subveiv 
sion  be  necessary  to  the  public  .interests; 
and  whether  It  be  so  necessary  In  a  given 
case  or  not  Is  for  the  court  to  decide,  as  a 
matter  of  legal  discretion,  whenever  the  rule 
is  Invoked.'  Hart  v.  Burnett,  15  Cal.  530 
(vide  opinion,  607).  Cionsistency  purchased 
by  adherence  to  decisions  at  the  sacrifice  of 
sound  principle  Is  dearly  bought.  But  we 
deem  it  unnecessary  to  further  pursue  this 
discussion,  for  we  know  well  that  there  is 
not  a  court  in  England  or  America  that  has 
not  corrected  erroneous  departures  from  the 
principles  of  justice  by  overthrowing  previ- 
ous decisions.  »  •  »  Much  as  we  respect 
the  principle  of  stare  decisis,  vre  cannot  yield 
to  it  when  to  yield  is  to  overthrow  princi- 
ple and  do  Injustice.  Reluctant  as  we  are  to 
depart  from  former  decisions,  we  caimot 
yield  to  them  if,  in  yielding,  we  perpetuate 
error  and  sacrifice  principle.  We  have 
thought  it  wisest  to  overrule  outright  rather 
than  to  evade,  as  Is  often  done,  by  an  at- 
tempt to  distinguish  where  distinction  there 
is  none.  We  have  preforred  the  censure  that 
sometimes  falls  upon  us  rather  than  to  un- 
dertake to  distinguish,  and  thus  make  'con- 
fusion worse  confounded,'  where  there  is  no 
room  to  limit  or  distinguish." 


The  case  of  House  t.  Board,  supra,  and 
cases  following,  do  not  Involve  property 
rights,  nor  has  the  rule  which  they  declare  in 
any  sense  become  a  rule  of  property  or  a 
basis  for  contracts.  The  overruling  of  those 
cases  will  not  produce  uncertainty  in  titles, 
or  introduce  doubt  and  confusion  in  ques- 
tions of  property  or  contracts.  Under  such 
circumstances,  it  is  the  duty  of  the  court  to 
correct  its  own  errors,  and  the  doeti-lne  of 
stare  decisis  cannot  be  successfully  invoked 
to  perpetuate  them.  Paul  v.  Davis,  supra; 
Rockhill  V.  Nelson,  supra;  Hlnes  v.  Driver, 
supra;  Linn  v.  Minor,  4  Nev.  462;  McDowell 
V.  Oyer,  21  Pa.  St.  423.  This  cose  is  within 
the  principle  established  In  Hlnes  y.  Driver, 
supra,  and  Paul  v.  Davis,  supra. 

It  Is  urged  by  appellee  that,  by  holding  the 
county  liable  in  such  cases  as  this,  the 
boards  of  commissioners  will  be  convinced 
that  it  is  cheaper  to  keep  the  bridges  In  re- 
pair than  to  pay  damages  for  injuries.  The 
enforcement  of  the  penal  statutes,  and  the 
creation  of  personal  liability.  If  it  does  not 
now  exist,  for  injuries  caused  by  neglect  of 
official  duty,  would  probably  be  more  con- 
vincing to  the  officer  than  taking  the  public 
funds  to  pay  such  damages.  While  the  doc- 
trine declared  in  the  bridge  cases  might  be 
properly  overruled  on  other  grounds  stated 
In  this  opinion,  we  prefer  to  base  our  action 
on  the  broad  ground  that  counties,  being 
subdivisions  of  the  state,  are  instrumentali- 
ties of  government,  and  exercise  authority 
given  by  the  state,  and  are  no  more  liable  for 
the  acts  or  omissions  of  their  ofllcers  than 
the  state.  The  case  of  House  v.  Board,  su- 
pra, and  the  cases  following  It,  so  far  as  they 
declare  the  doctrine  of  Implied  liability  of 
counties  for  negligence  of  their  officers  in 
erecting  or  keeping  bridges  in  repair,  are 
overruled. 

It  follows  that  the  court  erred  in  overmllng 
the  demurrer  to  the  complaint  and  the  mo- 
tion In  arrest  of  judgment.  There  are  other 
reversible  errors  In  the  record,  but  it  is  not 
necessary  to  consider  them.  Judgment  re- 
versed, with  Instructions  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  pro- 
ceedings not  in  conflict  with  this  opinion.  AU 
concur. 

(142  Ind.  699) 

COWAN  V.  BOARD  OP  COM'RS  OF  AD- 
AMS COUNTY. 
(Supreme  Court  of  Indiana.    Nor.  26, 1895.) 

Appeal  from  circuit  court,  Adams  county;  D. 
D.  Heller,  Judge. 

Action  by  Sarah  Cowan  against  the  board  of 
commissioners  of  Adams  county.  Ind.,  to  recov- 
er damages  caused  by  defendant's  negligence  in 
failing  to  ke<;p  the  approach  to  a  bridge  in  re- 
pair. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Amrmed. 

Peterson  &  Lntz,  for  appellant.  Richard  K. 
Erwin,  for  appellee. 

MONKS,  J.  This  was  an  action  by  appellant 
against  appellee  to  recover  dniung<>8  alleged  to 
have  been  stistaincd  by  her  on  account  of  the 
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negrli^nce  of  appellee  In 'failing  to  keep  the  ap- 
proach to  a  bridge  in  repair.  After  issne 
joined,  the  cause  wag  tried  by  a  jury,  and  a 
verdict  returned  in  favor  of  appellee;  and,  over 
a  motion  for  a  new  trial,  iudgnient  was  ren- 
dered against  appellant.  This  court  held  in  the 
case  of  Board  v.  AUman  (this  term)  42  N.  'E. 
206,  that  counties  were  not  liable  for  the  negli- 
gence of  the  board  of  county  commissioners  in 
failing  to  keep  bridges  in  repair.  On  the  au- 
thority of  that  case,  this  case  is  afiBrmed. 


(XO  ind.  eoo) 

CUMMINGS  et  ux.  v.  CITIZENS'  BUILD- 
ING. LOAN  &  SAVINGS  ASS'N. 
(Supreme  0>nrt  of  Indiana.    Nov.  25, 1895.) 

BVILDINO  ASSOOIATIONS—  FUBSCLOSUBE  —  ACTIOK 
ON    NOTB— C0MW.AINT. 

1.  A  building  association  cannot,  on  a  com- 
plaint against  a  member  to  recover  the  princi- 
pal and  interest  due  on  his  note,  and  to  fore- 
close tiie  mortgage  Securing  It,  recover  an  al- 
leged assessment  against  his  stoclc,  though  a 
mortgage  proTisiou  that  all  indebtedness  due 
in  connection  with  the  stock  or  loan  shall  be  in- 
cluded in  the  judgment  of  foreclosure  is  al- 

'  leged. 

2.  A  complaint  in  an  action  on  a  note  whidi 
shows  that  it  was  brought  after  the  maturity  of 
the  note  states  a  cause  of  action,  though  de- 
fault in  payment  is  not  alleged. 

Appeal  from  circuit  court.  Perry  county; 
Kdward  Gough,  Judge. 

Action  by  the  Citlzrais'  Building,  Loan  & 
Savings  Assoclatloa  against  Eugene  F.  Cum- 
mlngs  and  wife  on  his  note,  and  to  foreclose 
a  mortgage.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

Sol.  H.  Esarey  and  Wm.  Hennlng,  for  ap- 
pellants.   W.  A.  Land,  for  'appellee. 

JORDAN,  J.  Appellee  is  an  incorporated 
building,  loan,  and  savings  association,  or- 
ganized under  th<>  laws  of  this  state.  It 
commenced  this  action  to  recover  a  judg- 
ment against  appellant  Eugene  F.  Cummings 
on  a  promlesoty  note,  and  to  foreclose  a 
mortgage  executed  by  him  and  his  wife,  co- 
appellant  herein,  to  secure  the  payment  of 
the  not&  The  complaint  alleges  that  on  the 
2d  of  December,  1889,  the  defendant  Eugene 
F.  promised  to  pay  to  the  plaintiff  ¥900,  Mtltb 
Interest  at  6  per  cent;  that  there  is  due  apd 
unpaid  thereon  the  sum  of  $200,  principal 
and  interest  The  pleading  further  avers 
the  execution  of  the  mortgage  to  secure  the 
payment  of  the  note,  and  that  a  copy  of  each 
Is  filed  and  made  a  part  thereof;  and  Judgment 
for  $200,  and  foreclosure  of  the  mortgage,  is 
demanded.  The  note  mentioned  in  the  com- 
plaint is  as  follows:  "Cannelton,  Ind.,  Dec. 
2,  1889.  $900.  On  or  before  March  29, 1893, 
I  promise  to  pay,  without  any  relief  fro^i 
valuation  or  appraisement  laws,  to  the  Cit- 
izens' Building,  Loan  &  Savings  Association, 
or  order,  the  sum  of  nine  hundred  dollars,  to- 
gether with  Interest  thereon  at  the  rate  of 
six  per  cent  per  annum  from  date,  with  at- 
torney's fees;  said  Interest  to  be  due  and 
payable  biweekly,  in  advance,  to  the  cash- 
ier of  said  a8socIatl<».  and,  on  failure  to  pay 


any  Interest  when  dne,'  then  the  whole  prin- 
cipal and  Interest,  shall  be  due  and  payable. 
Eugene  F.  Cummings."  The  mortgage,  which 
was  executed  of  the  same  date  as  the  note, 
after  describing  the  premises  and  the  note 
In  question,  stipulated  that  it  was  executed 
to  secure  the  payment  thereof  when  the 
series  of  stock  therein  mentioned  sbaUi  ma- 
ture. It  further  recited  that -ttie  principal 
of  the  note  was  the  amount  loaned  to  Cum- 
mings on  nine  shares  of  unpaid  stock  of  said 
association  held  by  him,  of  $100  each,  and 
belonging  to  series  No.  1;  that  the  mortgage 
was  also  to  secure  the  payment  of  all  dues, 
fines,  and  penalties,  and  the  due  pttform- 
ance  of  all.  the  duties  .of  the  mortgagor  as  a 
member  of  said  association,  until  the  series 
to  whidh  said  stock  belongs  shottld  end.  In  ac- 
cordance, with  the  lict  under  which  the  asso- 
ciation was  organized,  and  its  constitution 
and,,  by-laws;  that  "In  the' event  of  the  mort- 
gagor's neglect,  for  a  period  of  three  months, 
to  pay  these  fines,  penalties,"  etc.,  "the  uoCe 
shall  then  bectxne  due,"  etc.,  "and  upon  a 
foreclosure  of  the.  mortgage  the  Judgmoit 
shall  include  all  interest,  dues,  fines,  for- 
feitures, and  all  other  Indebtedness  which 
shall  be  due  and  owing  In  connection  with 
said  stock  or  loan." 

The  appellant  contends  that  the  complaint 
Is  not  sufficient  in  facts  to  constitute  a  cause 
of  action,  and  that  the  demurrer  thK'eto 
ought  to  have  been  sustained.  The  evident 
theory  of  the  pleading,  as  outlined  by  the 
averred  facts,  is  to  obtain  a  Judgment  of  ah 
unpaid  balance  due  upon  the  note,  and  for  a 
foreclosure  of  the  mortgage.  There  are  too 
allegations  which  show  that  appellant  is  in 
arrears,  or  In  default  of  payment  of  any 
fines,  dues,  penalties,  assessments,  etc.,  un- 
der the  laws  or  by-laws  referred  to  In  the 
mortgage.  Fossibly,  however,  the  complaint 
was  sufficient  to  withstand  a  demurrer,  toe 
the  reason  that  it  may  be  at  least  said  that 
It  contained  facts  sufficient  to  constitute  a 
cause  of  action  upon  the  note,  as  It  appears 
from  the  record  that  the  action  was  com- 
menced after  the  time  fixed  In  the  note  for 
Its  maturity. 

The  trial  court  sustained  a  demurrer  to  sev- 
eral paragraphs  of  appellants'  answer,  and 
these  rulings  are  assigned  as  error.  But,  as 
the  Judgment  must  be  reversed  and  remand- 
ed to  the  lower  court  upon  another  ground, 
we  may  properly  pass  these  alleged  Inter- 
vening errors  without  consideration,  as  prob- 
ably appellee  can,  if  the  facts  will  warrant,  so 
amend  and  frame  its  complaint  as  will  bet- 
ter enable  appellants,  upon  another  trial,  to 
present  and  have  determined  the  questions 
Involved  under  the  facts  alleged  in  the  an- 
swer. Upon  the  trial  there  was  a  finding  by 
the  court  that  there  was  due  to  plaintiff  up- 
on the  note  In  suit,  principal  and  interest, 
the  sum  of  $60,21,  and  $10  attorney's  fees, 
and  over  a  motion  for  a  new  trial  for  causes 
assigned,  among  which  were  that  the  finding 
was  not  sustained  by  the  evidence;  that  It 
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was  contraiy  to  the  latter,  and  also  to  law,— 
Judgment  was  rendered  up<m  the  finding  for 
$70.21,  and  a  foreclosure  of  the  mortgage. 
We  hare  examined  the  evidence  In  the  rec- 
ord, and  It  conclusively  shows,  without  any 
contradiction,  that  appellee  was  by  this  ac- 
tion seeking  to  recover  an  assessment  made 
upon  appellant'a  stock  held  by  him  In  the  as- 
sociation, and  not  upon  any  unpaid  prin- 
cipal or  interest  of  the  loan  embraced  In 
the  nota  It  appeared  that  he  had  paid  all 
dues,  fines,  and  i>enaltles  upon  this  stock  up 
to  March  29,  1893,  which  was  the  date  of  the 
expiration  of  the  series  to  which  his  stock  be- 
longed, and  that  the  money  appellee  was  seek- 
ing to  recover  by  this  action  was  a  sum  grow- 
ing out  of  an  assessment  made  on  June  13, 
1893.  The  evidence  further  shows  that  the 
association  had  sustained  no  losses,  but  how 
or  In  what  manner  the  assessment  was  made 
Is  not  disclosed.  It  is  a  well-recognized  prin- 
ciple of  law  that  a  case  must  be  put  upon 
trial  upon  a  definite  theory.  This  theoty  the 
complaint  must  outline,  the  evidence  sustain, 
and  the  law  support  A  party,  to  recover 
Against  his  adversary,  must  do  so  secundum 
allegata  et  probata.  The  evidence  at  least 
must  substantially  correspond  with  and  sup- 
port the  allegations,  and  be  confined  to  the 
point  in  Issue.  In  the  case  at  bar  the  com- 
plaint presented  one  theory,  and  the  evi- 
dence disclosed  a  substantially  dlCFerent  one; 
and,  viewed  in  the  light  of  the  rule  above 
stated,  the  finding  of  the  court  was  not  sus- 
tained by  the  evidence,  and  was  contrary 
thereto,  and  the  motion  for  a  new  trial  should 
have  been  granted.  We  need  not  and  do  not 
decide  the  question  whether,  under  the  facts, 
had  the  action  been  based  upon  a  proper 
complaint,  appellee  would  have  been  entitled 
to  recover.  In  the  case  of  Wohlford  v.  As- 
sociation, 140  Ind.  662,  40  N.  E.  G94,  this 
court  held  that  the  assessment  made  upon  the 
member's  stock  In  that  case,  under  the  facts 
therein,  was  authorized,  and  that  assessments 
warranted  by  the  charter  or  laws  pertaining 
to  such  associations,  or  by  the  by-laws  there- 
of, may  be  included  In  and  covered  by  the 
note  or  mortgage  of  the  borrowing  member, 
and  upon  default  of  payment  an  action  for 
the  recovery  thereof  may  be  Instituted  there- 
on. For  the  error  In  overruling  the  motion 
for  a  new  trial  the  Judgment  Is  reversed  and 
the  cause  remanded,  with  Instructions  to  the 
lower  court  to  sustain  the  motion  for  a  new 
trial,  and  to  grant  appellee,  leave,  upon  re- 
quest, to  file  an  amended  complaint,  and  for 
further  proceedings  In  accordance  with  this 
opinion. 

044  Ind.  3<S) 
MIDLAND  RY.  CO.  et  al.  ▼.  ST.  CLATR.» 
(Supreme  Court  of  Indiana.    Nov.  25,  1895.) 
Appbal— Partiss— Waivbe — Jdrisdiotioit. 
1.  In  an  action  to  have  a  tax  lien  adjudged 
prior  to  Hens  claimed  by  defendants,  even  de- 
lanlting  defendants  should  be  joined  in  an  ap- 
peal from  a  judgment  declaring  Dlainti&'g  lien 

1  RebearlQg  denied. 


"superior  to  the  liens  of  the  other  defendants 
referred  to  in  the  complaint." 

2.  An  appellee  who  appeared  in  a  collateral 
proceeding  to  have  a  receiver  appointed  i>ending 
the  appeal  did  not  thereby  waive  hia  right  to 
have  tne  appeal  dismissed  for  nonjoinder  of 
necessary  parties  appellant. 

8.  The  supreme  court,  discovering  the  ab- 
sence of  jurisdiction  by  reason  of  the  nonjoinder 
of  necessary  parties  appellant,  will,  without  mo- 
tion from  the  parties,  dismiss  the  appeal. 

Appeal  from  circuit  court,  Tipton  county; 
Lb  J.  Klrkpatrlck,  Judge. 

Action  by  Henry  St  Clair  against  the  Mid- 
land Railway  Company  and  others  to  quiet 
title,  or  for  other  relief.  From  a  Judgment 
for  plaintUF,  certain  defendants  appeal.  Dis- 
missed. 

F.  H.  Crawford  and  W.  R.  Crawford,  for 
appellants.    Shirts  &  Kllboume,  for  appellee. 

HAGKNET,  G.  3.  The  appellee  sued  tha 
appellants,  the  Midland  Railway  Company, 
and  the  Chlcago&  Southeastern  Railway  Com- 
pany and  numerous  others,  setting  up  a  pur- 
chase of,  and  deed  for,  that  part  of  the  Mid- 
land railway  and  roadbed  within  Hamilton 
county.  In  this  state,  at  a  sale  for  delinquent 
and  current  taxes;  that  the  defendants  other 
than  said  Midland  Railway  Company  held 
mortgage  and  Judgment  liens  against  said 
property,  all  of  which  were,  it  was  alleged. 
Junior  to  the  claims  of  the  appellee  for  such 
taxes.  As  to  the  Chicago  &  Southeastern  Rail- 
way Company,  it  was  alleged  that  it  had  be- 
come a  purchaser  subsequent  to  the  tax  sale, 
and  had  thereafter  executed  a  mortgage  to  a 
trustee,  who  was  also  made  a  defendant  The 
alternative  prayer  of  the  complaint  was  for 
the  quieting  of  appellee's  title  to  the  property, 
or  that  he  be  adjudged  to  hold  a  lien  upon  the 
property,  and  that  such  lien  be  declared  senior 
to  the  claims  of  the  several  defendants.  In 
the  Tipton  circuit  court  to  which  a  change  of 
venue  had  been  taken  from  the  Hamilton  dr^ 
cult  court,  all  of  the  defendants  excepting  the 
Midland  Railway  Company  and  the  Chicago 
&  Southeastern  Railway  Company  were  de- 
faulted, and,  upon  a  trial  by  the  court,  as  be- 
tween the  appellee  and  said  defendants  not 
defaulted,  a  special  finding  of  facts,  with  con- 
clusions of  law,  was  stated,  and  the  following 
entry  was  thereupon  made  and  placed  of  rec- 
ord by  the  court:  "To  each  of  which  conclu- 
sions of  law  as  announced  by  the  court  each 
of  said  defendant  railway  companies  at  the 
time  excepted.  And  the  plaintiff  now  moves 
the  court  for  Judgment  In  his  favor  on  said 
findings  and  conclusions,  which  motion  is  sus- 
tained by  the  court,  and  the  court  now  renders 
Judgment  accordingly.  It  is  therefore  consid- 
ered, adjudged,  and  decreed  by  the  court  that 
the  plaintiff,  Henry  St  Clair,  Is  not  entitled  to 
have  his  title  quieted  In  the  said  tracts  of  land 
and  railway  roadbed,  as  described  in  his  com- 
plaint. It  is  further  considered,  adjudged,  and 
decreed  by  the  court  that  there  is  due  the 
plaintiff  from  the  defendant  the  Midland  Rail- 
way Company  said  sum  of  seven  thousand  six 
hundred  and  ninety-three  dolhus  and  seven- 
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teen  cents  ($7,693.17)  on  account  of  said  tax 
lien  sued  upon,  together  with  his  costs  and 
chaises  herein  laid  out  and  expended,  taxed 

at dollars,  and  that  the  same  Is  a  lien 

In  favor  of  the  plaintiff  against  said  tracts 
and  parcels  of  land  and  railway  roadbed  de- 
scribed in  the  complaint  and  foregoing  finding 
of  facta,  and  that  said  lien  Is  superior  to  the 
liens  of  the  other  defendants  referred  to  and 
mentioned  in  the  complaint  and  foregoing 
finding  of  facts.  And  it  is  further  considered, 
adjudged,  and  decreed  by  the  court  that  the 
owners  of  said  property  shall  i>ay  to  the  plain- 
tiff herein  the  sum  of  $7,693.17,  and  all  costs 
of  suit  herein  laid  out  and  expended,  within 
ninety  (90)  days  from  this  date,  and,  in  de- 
fault of  the  payment  thereof  within  the  time 
aforesaid,  that  the  plaintiff  shall  be  entitled  to 
bis  legal  and  equitable  rights  and  process  for 
the  collection  of  the  same,  in  any  manner  au- 
thorized by  law  or  equity,  or  to  proceed  to 
collect  the  same  in  such  manner  as  may  be 
ordered  or  directed  by  any  court  of  general 
Jurisdiction  having  Jurisdiction  over  such  mat- 
ters." In  vacation  of  the  circuit  court  the 
Midland  Railway  Company  and  the  Chicago 
&  Southeastern  Railway  Company  perfected 
what  they  here  treat  as  an  appeal  from  the 
Judgment  and  decree  of  that  court.  Said  two 
companies  and  the  appellee,  St.  Clair,  are  the 
only  i)artles  to  the  record  In  this  court,  and 
there  is  no  excuse  of  record,  or  by  assignment 
of  error,  for  not  making  parties  to  the  appeal 
herein  those  persona,  not  Including  said  com- 
panies, who  were  defendants  In  the  trial  court. 
One  assignment  of  error  Is  that  "the  decree, 
as  entered.  Is  Irregular,  erroneous,  and  Incapa- 
ble of  enforcement."  The  appellee  questions 
the  Jwisdlction  of  this  court  upon  two  grounds: 
(1)  That  all  parties  In  intei-est  under  the  pi-o- 
ceedings  and  decree  of  the  trial  court  are  not 
before  this  court;  and  (2)  there  Is  no  valid 
final  Judgment  or  decree  of  the  circuit  court 
from  which  an  appeal  lies.  Notwithstanding 
the  above-quoted  assignment  of  error,  counsel 
for  appellants  Insist  that  "the  Judgment  was 
in  every  respect  final.  It  finally  adjudged  a 
apecUlc  sum  of  money  to  be  due  from  the 
railway  company  to  the  appellee,  St  Clair,  on 
account  of  a  tax  lien,  and  decreed  that  such 
amount  is  a  first  lien  on  the  raUway  in  Ham- 
ilton county.  This  Judgment,  until  reversed, 
-closes  the  controversy,  and  is  as  complete  an 
estoppel  as  any  final  Judgment  could  ever  be. 
The  only  steps  that  are  open  thereafter  to  the 
plaintiff  Is  to  take  steps  'to  collect  the  same.' 
The  Judgment  appealed  from  is  not  interlocuto- 
ryor  Intermediate,  but  regularly  rendered  ona 
.final  bearing,  and  because  'the  plaintiff  moves 
the  court  for  Judgment  in  his  favor  on  said 
findings  and  conclusions.'  Every  question  pre- 
sented by  the  Issues  was  disposed  of  by  the 
Judgment,  and  left  no  further  power  In  the 
circuit  court  to  grant  any  further  Judgment  on 
the  pleadings  before  It."  If  not  of  the  char- 
acter thus  claimed  for  the  Judgment,  there 
was  nothing  from  which  to  api>eal  to  this 
■coait,  and  the  proceedings  in  this  court  should 


be  dismissed.  Gray  v.  Singer,  137  Ind.  ffi7, 
36  N.  E.  209,  U09,  and  authorities  there  cited. 
Whether  the  decree  Is  of  the  character  claim- 
ed for  It  by  the  appellants,  we  need  not  now 
decide,  but,  accepting  the  appellants'  view, 
for  the  purposes  of  another  question,  we  pro- 
ceed to  Inquire  whether  the  appeal  can  be  en- 
tertained without  bringing  before  this  court 
the  other  persons  who,  with  the  appellants, 
were  codefendants  below.  It  is  the  well-set- 
tied  practice  that  all  parties  against  whom 
the  Judgment  is  rendered  are  necessary  par- 
ties appellant    Gregory  v.  Smith,  139  Ind.  48, 

38  N.  E.  395;  Bozeman  v.  Cale,  139  Ind.  187, 
35  N.  B.  828;  State  v.  Hodgin,  139  Ind.  498, 
89  N.  E.  161;  Benbow  v.  Gkirrard,  139  Ind. 
671,  39  N.  B.  162;   Wood  v.  CUtes  (Ind.  Sup.) 

39  N.  B.  160;  Gourley  y.  Embree,  137  Ind. 
82,  36  N.  B.  846;  Ck>lgrove  v.  Brummltt  (No. 
17,401,  present  term)  41  N.  B.  795;  Rev.  St 
1894,  i  647  (Rev.  St  1881,  {  635). 

Appellants  seek  to  maintain  that,  because 
defendants  not  Joined  as  appellants  were  not 
named  In  the  decree,  and  were  not  Jolntiy  in- 
terested with  the  Midland  RaUway  Company 
in  the  iMyment  of  the  tax  lien,  and  were  not 
entitied  to  any  part  of  the  sum  recovered, 
they  were  not  copartles  united  in  Interest. 
St.  Cllair  presented  by  bis  complaint  an  issue 
affecting  alike  all  who  were  made  defendants, 
namely,  the  priority  of  a  valid  lien  in  bis 
favor.  If  the  lien  were  not  valid,  the  defend- 
ants not  Joined  In  this  appeal  would  have  the 
opportunity  of  pursuing,  for  their  claims,  prop- 
erty rendered  $7,693.17  more  valuable  by  that 
conclusion.  In  the  question  of  the  validity  of 
the  appellee's  lien,  every  defendant  had  an 
interest  In  harmony  with  that  of  the  two  com- 
panies here  appealing.  This  conclusion  is 
made  clearer,  perhaps,  by  a  concession,  for  the 
purposes  of  Illustration,  that,  as  claimed  by 
the  appellants,  the  description  of  the  property 
sold  for  taxes  is  not  sufflcientiy  definite  in  the 
decree  to  constitute  a  valid  lien,  in  the  sense 
in  which  that  question  was  made  In  Swatts 
V.  Bowen,  141  Ind.  — ,  40  N.  B.  1057;  and  If, 
for  that  reason,  the  appellants  should  reverse 
the  decree.  It  would  then  be  found  that  defend- 
ants, interested  alike  with  the  appellants,  had 
been  precluded  by  a  Judgment  which  did  not 
preclude  the  appellants.  Or,  If  the  complaint 
should,  from  the  defective  description  of  the 
property  alleged,  or  other  reason,  be  wholly 
insufficient,  as  appellants  contend  that  It  is, 
there  is  neither  reason  nor  authority  for  the 
conclusion  that  the  other  defendants  could  not 
have  appealed,  through  having  suffered  a  de- 
fault. In  the  light  of  the  authorities  we  have 
dted,  there  can  be  no  doubt  we  think,  that 
such  defendants  were  not  necessary  parties  ap- 
pellant, if  they  were  precluded  by  the  decree, 
upon  the  proposition  suggested,  as  the  appel- 
lants claim  to  have  been  precluded.  That  they 
were  so  precluded,  though  not  particularly 
named  in  the  decree,  is  no  more  In  doubt  than 
that  the  appellants  were  precluded.  It  Is  de- 
creed that  said  lien  of  St  Clair  "is  superior  to 
the  liens  of  the  other  defendants  referred  to 
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and  mentioned  In  the  complaint  and  the  fore- 
going finding  of  facts."  The  special  finding  of 
facts  to  wlilcb  such  reference  Is  thus  made 
specifically  names  each  of  the  codefendants  of 
the  appellants,  and  states  the  amount  of  his 
judgment  lien  against  the  property.  It  is  fur- 
ther true  that  the  decree  did  not  name  the. 
appellant  the  Chicago  &  Southeastern  Ball- 
way  Company,  and  there  is  no  more  reason 
to  claim  that  It  Is  precluded  by  the  decree 
foreclosing  the  lien  of  St  Clair,  by  the  refer- 
ence to  "the  other  defendants,"  than  that  the 
codefendants  of  appellants  were  not  precluded. 

It  is  further  insisted  that  the  appellee,  be- 
fore questioning  the  Jurisdiction  of  this  court 
upon  the  proposition  that  all  necessary  apsfd- 
lants  were  not  in  court,  has  waived  bis  rights 
to  question  the  jurisdiction  of  this  court  by 
his  numerous  appearances  in  the  filing  at  cer- 
tain motions,  briefs,  etc.,  on  collateral  proceed- 
ings, by  way  of  injunction  granted  by  this 
court  to  protect  its  claims  of  Jurisdiction  In 
this  case  until  a  hearing  might  be  had.  In 
this  proposition  counsel  are  in  error.  Before 
the  submission  of  the  canse,  and  in  the  first 
steps  taken  by  the  appellee,  he  questioned 
the  Jurisdiction  of  this  court,  by  reason  of  the 
absence  of  parties;  and  by  motion  to  dlcsolve 
the  Injunction,  and  by  brief  In  support  there- 
of, raised  that  question.  Howevei-,  it  is  our 
opinion  that  the  question  is  one  that  the  ap- 
pellee could  not  waire.  In  Elliott,  App.  Proc; 
§  14.?,  It  is  said:  "It  has  been  held  in  very 
many  cases  that  if  a  case  is  submitted  by 
agreement,  the  appellee  waives  the  objection 
that  copartles  were  not  notified.  We  venture 
to  suggest,  notwithstanding  the  formidable  ar- 
ray of  cases,  that  the  doctrine  that  an  agree- 
ment to  submit  operates  as  a  waiver  is  not 
Bound,  and  we  offer  as  a  reason  for  our  con- 
clusion that  one  party  cannot  by  consent, 
actual  or  implied,  confer  jurisdiction  over  some 
other  person.  A  person  may,  of  course,  confer 
authority  over  himself  and  his  own  rights, 
but  be  cannot  confer  authority  over  another 
person  or  his  rights,"  etc.  The  authorities  re- 
ferred to  in  the  text  are  not  in  conflict  with  our 
conclusion  in  this  case  that  a  mere  appear- 
ance to  a  collateral  proceeding,  not  consenting 
to  a  submission,  not  appearing  generally,  but, 
when  so  appearing,  directly  raising  the  ques- 
tion, does  not  waive  the  right.  The  reason- 
ing of  Judge  Elliott  Is  sound,  and  has  fuUer 
force  on  the  facts  before  us  than  to  the  propo- 
sition to  which  It  was  there  directed.  If  the 
decree  is  or  is  not  of  stKh  strength  as  to  con- 
stitute a  final  determination,  this  appeal  should 
be  dismissed.  In  the  first  instance,  because  of 
the  defect  of  parties  appellant,  and.  In  the 
second,  because  of  the  absence  of  any  basis 
for  the  appeal.  Nor  Is  the  question  one  which 
may  be  precluded  by  the  conduct  of  the  par- 
ties to  the  appeal,  since  it  is  the  practice  that 
the  court,  discovering  the  absence  of  jurisdic- 
tion, will,  without  motion  from  the  parties,  dis- 
miss the  appeal.  Hutts  v.  Martin,  131  Ind.  1, 
SO  N.  E.  888. 

Pending  this  appeal,  and  to  protect  the  jniia- 


diction  of  this  court  against  a  disposition  of 
the  prorerty  in  question  by  a  receiver  appoint- 
ed after  the  decree  from  which  this  appeal 
was  taken,  we  granted,  on  November  14, 1893, 
a  restraining  order,  directed  to  such  receiver, 
and  forbidding  Interference  with  such  proper- 
ty. Having  now  ascertained  that  the  appeal 
is  not  properly  brought  into  this  court,  and 
that  the  protection  of  Its  supposed  jurisdic- 
tion is  no  longer  essential,  said  restraining  m- 
der  is  dissolved  and  set  aside,  and,  for  reasons 
above  'given,  the  appeal  herein  is  dismissed. 


(142  Ind,  698) 

BVANSVILLB  &  R.  S.  00.  t.  HENDER- 
SON, 
(Supreme  Oourt  of  Indiana.    Nov.  25, 1895.) 

EMPLOTI    ok    CotiSTBUCTIOIt    TKAIN— ASSUMPTION 

or  Risk. 
An  employs  on  a  conBtrnction  train  hav- 
ing knowledge  that  the  rails  were  half  tied 
and  were  laid  without  ballast,  cannot  recover  for 
injnries  by  the  derailing  of  cars,  in  the  absence 
of  evidence  that  the  defects  where  the  accident 
occurred  were  different  from  those  all  along 
the  anfinished  track,  or  were  otherwise  than 
such  as  are  incident  to  all  railroads  in  the 
course  of  construction. 

Appeal  from  circuit  court,  Jackson  county; 
S.  B.  Yoyles,  Judge. 

Action  by  Tyre  S.  Henderson  against  the 
EvansviUe  &  Richmond  Railroad  Company 
for  personal  Injuries.  PlaintlfT  had  judg- 
ment and  defendant  appeals.    Reversed. 

W.  R.  Gardiner,  0.  Q.  Gardiner,  and  W.  R. 
Gardiner,  Jr.,  for  appellant  Zarlng  & 
Hottel,  Giles  &  Marshall,  and  Applewhite  & 
Applewhite,  for  appellee. 

HcCABE,  J.  The  appellee  sued  the  appel- 
lant in  the  Lawrence  circuit  court  to  recover 
damages  resulting  to  him  on  account  of  a 
personal  Injury  sustained  by  him  through 
the  alleged  negligence  of  the  appellant.  The 
venue  was  changed  to  the  Jackson  circuit 
court  where  a  trial  of  the  issues  Joined  re- 
sulted in  a  verdict  and  Judgment  against  the 
appellant  for  $5,000.  That  judgment,  on  ap- 
peal to  this  court,  was  reversed  on  the  evi- 
dence. 134  Ind.  636,  33  N.  E.  1021.  This 
court  having  intimated  a  donbt  of  the  suffi- 
ciency of  the  facts  stated  In  the  complaint, 
on  the  return  of  the  cause  to  the  trial  court 
the  appellee  was  permitted,  over  appellant's 
objection  and  exception,  to  file  an  amended 
complaint  as  to  both  paragraphs  thereof. 
Tlie  Issues  joined  were  again  tried  by  a  Jury, 
resulting  in  another  verdict  for  the  plaihtifC 
in  the  same  amount  on  which  he  had  Jndg-. 
ment,  over  appellant's  motion  for  judgment 
non  obstante  veredicto  and  for  a  new  trial. 
Error  Is  now  assigned  upon  these  several 
rulings,  and  that  the  trial  court  erred  In 
overruling  a  several  demurrer  to  each  para- 
graph of  the  amended  complaint  One  of  the 
reasons  assigned  in  the  motion  for  a  new 
trial  is  that  the  verdict  Is  not  sustained  by 
sofllclent  evidence. 
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It  Is  conceded  by  the  learned  cojnsel  tor 
•ppeUee  tbat  tbe  former  decision  of  tlilB 
cunse  iB  the  law  of  the  case,  and  is  decisive 
of  the  case,  and  mnst  control  our  decision 
now  upon  the  question  of  the  Hufficiency  of 
the  evidence  to  support  the  verdict,  unless, 
on  the  new  trial,  the  appellee  Introduced 
material  additional  evidence  of  such  a  char- 
acter as  to  make  the  principles  of  law  an- 
nounced in  tbe  former  decision  inapplicable 
to  the  new  case  made  by  the  new  or  addi- 
tional evidence,  considered  along  with  the 
evidence  adduced  before.  This,  we  think,  is 
the  law.  The  law  declared  in  the  former 
opinion  has  been  recently  reaffirmed  by  this 
court,  and  applied  to  a  similar  state  of  facts, 
citing  many  other  adjudications  to  the  same 
effect,  in  Railway  Oo.  v.  Brown  (at  this 
term)  42  N.  E.  859.  The  substance  of  tlie 
evidence  on  tbe  former  trial  is  set  out  in  the 
opinion  on  the  former  decision.  See  134 
Ind.  686,  33  N.  B.  1021.  The  evidence  that 
appellee  claims  was  added  on  the  last  trial 
iB  to  the  effect  that,  a  day  or  two  before  tbe 
accident,  at  the  point  where  it  happened, 
there  was  noticed  by  the  witness  Henry 
Martin  tbat  there  were  not  many  ties  under 
the  T  railing,  and  some  of  the  ties  were 
loose,  and  some  of  them  were  regular,  and 
some  of  them  were  wide  apart,  and  the 
spikes  In  the  railing  would  bold  them  up 
from  the  roadbed.  They  would  shake  up 
and  down  when  walked  on  by  a  man.  Tbe 
railing  would  bold  them  up  from  tbe  road- 
bed, and  in  places  there  would  be  two  or 
three  close  together,  and  then  they  would  be 
wide  apart  He  made  no  other  observation 
in  regard  to  It  Another  witness,  Philip 
Cllpp,  testifying  about  the  accident,  "noticed 
the  engine  curving  to  the  left,  and  when  It 
came  to  me  it  upset  my  dinner  bucket;  and 
we  bad  one  empty  car,  and  when  It  came  to 
that  I  saw  the  car  go  over,  and  men  and  cars 
were  together.  Saw  the  engine  and  the  car 
behind  it,  and  so  on  until  I  saw  every  cor, 
until  it  came  to  the  half-loaded  car;  and  I 
saw  tbe  men  and  cars  going  together,  and 
tbe  other  cars  and  slip  at  that  point  Went 
back  there  quick  as  I  could,  and  saw  men 
and  cross-ties  there  together.  Did  not  no- 
tice whether  tbe  road  was  only  half  tied 
where  we  loaded  the  ties.  We  were  going 
to  take  the  ties  down  between  Bedford  and 
HGltonvllle.  It  was  not  quite  down  there. 
We  stopped  between  Bedford  and  Indian 
Springs  once,  to  take  a  fence  down.  Any 
one  going  down  on  tbe  train  from  Bedford 
to  Indian  Springs  who  looked  could  have 
seen  the  condition  of  tbe  road.  The  train 
gcing  down  that  morning  slowed  up  on  ac- 
count of  some  cattle  being  on  the  road.  It 
came  so  near  stopping  a  person  could  have 
got  on.  Tbe  road  was  half  tied.  The  en- 
gine got  over  the  place  in  the  track,  and 
■even  loaded  flat  cais.  I  felt  the  train  wab- 
bling. Any  one  could  see  the  road  was  only 
half  tied."  WitneHS  Doan  testified  that  the 
coad  was  not  half  tied  at  the  point  where 


they  loaded  tha  ties.  It  was  further  shown 
by  tbe  testimony  that  the  speed  of  tbe  train 
when  the  accident  occurred  was  only  8  or  10 
miles  an  hour,  which  was  very  slow. 

This  evidence  makes  no  substantial  change 
in  tbe  case  as  made  by  the  evidence  when  it 
was  here  before.  It  is  true  it  does  show 
affirmatively,  what  did  not  before  appear, 
that  the  train  was  not  I>elng  run  at  an  unnec- 
essary and  reckless  rate  of  speed,  as  was  be- 
fore supposed.  But  tbe  decision  before  did 
not  turn  on  the  rate  of  speed  at  which  the 
train  was  running.  It  turned  upon  the  fact 
that  appellee  had  accepted  employment  to 
work  on  the  appellant's  construction  train,  to 
run  on  its  road,  that  had  not  yet  been  opened 
to  business,  the  track  of- which  was  only  par- 
tially completed,  the  Iron  being  laid  and 
spiked  onto  half  tbe  proper  number  of  cross- 
ties,  without  ballast,  so  as  to  use  such  im- 
perfect track  to  haul  the  ties  and  other  nuu 
terlal  for  the  construction  and  completion  of 
the  road  over  such  Imperfect  or  uncompleted 
track,  as  was  customary  in  tbe  construction 
of  railroads  in  this  state;  and  tliat  such  de- 
fects being  equally  open  to  tbe  observation 
of  both  employer  and  employ^,  the  appellee 
had  assumed  all  the  risks  incident  to  such 
employment,  and  could  not  recover  for  that 
reason.  There  is  no  evidence  to  show  that 
the  defect  at  the  point  where  the  accident 
occurred  was  different  from  tbe  defects  all 
along  the  imperfect  and  unfinished  track,  or 
was  otherwise  than  such  as.  are  Incident  to 
all  railroads  in  the  course  of  construction,  as 
the  evidence  both  times  shows  that  this  road 
was.  Therefore,  the  principles  of  law  de- 
clared and  announced  in  the  former  decision 
of  this  case  render  it  imi>erative  that  we  re- 
verse the  judgment  Mason  v.  Bnrk,  120 
Ind.  404,  22  N.  E.  110;  Board  v.  Jameson,  86 
Ind.  164;  Jones  v.  Caster,  96  Ind.  307;  Oer- 
ber  V.  Friday,  87  Ind.  366;  Railway  Co.  v. 
Wynant  134  Ind.  307,  34  N.  E.  569  The 
judgment  Is  therefore  reversed,  and  the  cause 
remanded,  with  Instructions  to  grant  tbe  ajh 
pellant'B  motion  for  a  new  trial. 


(Xa  Ind.  an 
BN6REB  V.  OHIO  &  M.  BY.  OO. 

(Supreme  Conrt  of  Indiana.    Nov.  26,  1895.) 
B111.KOAD   CoHrASUs — Accident  at  Crossixo — 

— COSTRIBDTORT      NeGLIOB.NCE  —  WlTHDKAWlNO 

Cass  rHOM  Jurt— JunoMSNT  withodt  FraniHo 
— Hakmlbu  Error. 

1.  One  who  drives  Us  horse  in  a  trot 
against  a  passeneer  train  at  a  croBsing  with 
which  he  is  familiar,  and  where  he  could  have 
Been  the  approaching  train  at  any  time  after  he 
was  within  75  yards  of  the  crosBing,  cannot  re- 
cover for  the  damages  cansed  by  the  coIlisitMi. 

2.  Where  plaintiff's  evidence  does  not  malie 
a  case,  tbe  court  should  direct  the  jury  to  re- 
turn a  verdict  for  defendant,  and  then  ren- 
der judgment  on  such  verdict  and  not  withdraw 
the  case  from  the  jury,  and  render  a  judgment 
for  defendant  without  any  finding. 

3.  Where  the  plaintiff's  evidence  does  not 
make  a  case.  It  is  harmlesB  error  to  withdraw 
the  case  from  the  jury,  and  render  judgment 
for  defendant,  without  any  finding  either  br. 
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the  court  or  jniTi  Instead  of  directing  the  jury 
to  return  a  verdict,  and  rendering  the  judgment 
on  such  verdict. 

Appeal  from  circuit  court,  Clarli;  county; 
O.  H.  D.  OibBon,  Judge. 

Action  by  William  Engrer  against  the  Ohio 
&  Mississippi  Railway  Company  to  recover 
for  personal  injuries,  and  injury  to  plaintiff's 
horse  and  wagon,  caused  by  defendant's  neg- 
ligence. From  a  judgment  for  defendant, 
plalntlfF  appeals.    Affirmed. 

Voight  &  Stotsenburg,  for  appellant.  Jnd- 
Btm  &  Harmon,  B.  W.  Strong,  and  Jewett  & 
Jewett,  for  appellee. 

McCABE,  J.  The  appelant  sued  the  ap- 
pellee In  the  Clark -circuit  court  to  recover 
damages  tor  a  personal  injury  and  an  injury 
to  his  horse  and  wagon  alleged  to  have  been 
snstained  by  him  through  the  alleged  negli- 
gence of  the  appellee.  After  the  appellant 
had  introduced  his  evidence  and  rested  his 
cause,  and  without  the  introduction  of  any 
evidence  for  the  defense,  on  motion  of  the 
appellee,  the  court  withdrew  the  cause  from 
the  jury,  over  tJhe  appellant's  objection  and 
exception,  and  entered  judgment  in  favor  of 
the  appellee,  that  the  plaintiff  take  nothing 
by  his  suit,  and  that  the  appellee  recover 
judgment  for  costs,  over  appellant's  motion 
for  a  new  trial.  Error  Is  assigned  on  the 
action  of  the  trial  court  In  withdrawing  the 
case  from  the  jury,  overruling  appellant's 
motion  for  new  trial,  and  entering  judg- 
ment for  the  appellee  on  the  evidence.  The 
substance  of  the  evidence  as  to  appellant's 
freedom  from  negligence  is  that  on  April  18, 
1889,  the  appellant  was  driving  a  horse  at- 
tached to  a  covered  spring  wagon  down  a 
long  hill  over  a  hard  turnpike  road  in  Clark 
county.  At  the  foot  of  the  hill  the  turnpike 
crosses  the  main  track  of  the  appellee's  rail- 
way. The  appellant  drove  his  horse  in  a 
trot  against  one  of  the  passenger  trains, 
which  was  running  over  the  crossing  at  a 
speed  of  alxhit  30  miles  an  hour.  The 
horse's  head  struck  the  side  of  the  first  or 
second  passenger  coach  in  the  train.  The 
horse  was  necessarily  injured,  the  wagon 
was  overturned,  and  the  occupants  thrown 
out  some  distance,  including  the  appellant, 
inflicting  some  personal  Injury.  It  is  down 
grade  on  the  pike  all  the -way  to  the  track. 
The  pike  was  hard  and  smooth,  and  in  very 
good  condition.  The  pike  runs  in  a  souther- 
ly direction,  and  so  does  the  railroad  track. 
The  appellant  was  traveling  from  a  north- 
erly direction.  In  a  southerly  direction.  The 
train  was  also  coming  in  a  southerly  direc- 
tion, from  the  north.  Before  starting  down 
the  hill  a  train  can  be  seen  on  the  railroad, 
coming  south,  a  long  distance,— probably  a 
half  mile  or  three-quarters.  "The  hill  is 
from  130  to  ISO  feet  long.  When  within  50 
feet  of  the  track,  a  train  coming  from  the 
north  could  possibly  be  seen  100  yards  north 
«f  the  crossing.  The  nearer  the  track  you 
approach,  the  farther  up  the  track  you  can 


see.  The  crossing  is  on  a  down  grade,  com- 
ing towards  JeffersonviUe.  When  within  20 
feet  of  the  crossing,  you  can  see  a  train  com- 
ing from  the  north  three  or  four  miles." 
"When  yon  get  within  50  or  60  feet  of  the 
crossing,  you  can  see  a  train  coming  from 
the  north  possibly  50  yards  away,  and  in  20 
feet  of  the  crossing  you  can  see  a  train  to 
the  north  three  or  four  miles.  If  one  in  a 
wagon  stopped  within  20  feet  of  the'  cross- 
ing, and  would  look  to  the  north,  towards 
Charlestown,  he  could  see  a  train  approach- 
.ing  from  that  direction  for  more  than  a 
mile."  And  that  was  the  condition  of  affairs 
there  when  the  collision  occurred.  The  ap- 
pellant was  well  acquainted  there,  and  had 
frequently  passed  there  before.  When  ap- 
pellant got  halfway  down  from  the  top  of 
the  hill,  looking  to  his  right,  he  could  hare 
seen  the  approaching  train;  that  is,  he  could 
have  seen  the  smokestack  of  the  locomotive. 
He  could  have  seen  the  approaching  train  for 
a  distance  of  75  yards  of  the  way  down  the 
bill.  He  just  came  right  along  there  In  a 
trot,  without  st<9ping  until  he  came  in  colli- 
sion with  the  cars.  He  was  in  a  covered 
wagon,  with  side  curtains,  which  were  up. 
There  was  a  colored  boy  with  him  in  the 
wagon,  who  sat  on  the  seat  to  appellant's 
left  Engrer  was  sitting  on  the  right,  next 
to  the  railroad,  and  be  was  driving  the  horse. 
Nolan  "hollered"  at  him  when  he  was  about 
halfway  down  the  hill  from  the  top  to  the 
crossing.  Threw  up  his  hands  and  "hol- 
lered" once  or  twice.  He  "hollered"  "Ha!" 
and  threw  up  his  hands  to  attract  his  atten- 
tion. He  was  in  view  of  Engrer,  had  he 
been  looking  towards  him.  He  was  to  Ea- 
grer's  left  as  he  came  south  down  the  road. 
Witnces  heard  the  whistle  while  in  his  front 
door.  Saw  Engrer  a  short  time  after  he 
heard  the  whistle,— not  more  than  a  minute. 
The  colored  boy  in  the  wagon  testified  that 
they  were  trotting  along  very  slowly.  "We 
were  looking  ahead  of  us.  The  front  part  of 
the  first  car  struck  the  horse's  head  first 
Then  the  horse  jumped  around  sideways, 
and  throwed  the  wagon  right  up  against  the 
edge  of  the  car.  I  fell  out  over  the  side  of 
the  wagon,  and  Engrer  fell  out  there."  En- 
grer testified.  In  substance:  "I  was  on  my 
way  back.  The  curtains  were  rolled  up. 
Could  see  out  either  side.  Horse  went  a 
slow  trot  I  was  looking  in  front  of  me,  be- 
cause I  knew  the  crossing  was  in  front  of 
me.  Was  looking  there  to  see  If  any  train 
was  coming,  when  I  didn't  honestly  see  or 
hear  anything  until  I  see  my  horse  tumble 
over,  and  then  the  wagon  broke  down  and  I 
fell  down  with  it  I  had  hold  of  the  lines 
of  the  horse  when  I  got  up.  The  side  of  the 
train  struck  my  horse.  Q.  Which  way  were 
you  looking  Just  before  and  at  the  time  the 
train  struck  you?  A.  Right  ahead  of  me, 
at  the  horse.  I  always  look  at  the  horse 
when  I  travel.  Q.  Did  you  or  did  you  not 
hear  any  whistle?  A.  I  did  really  not  hear 
any,  or  I  should  have  stopped,  for  I  am  caro* 
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foL  I  never  did  want  to  get  hurt.  Did 
not  hear  any  beU.  I  never  tried  to  beat  a 
train;  never  did.  I  drove  past  there  before. 
I  didn't  know  the  depth  of  the  cut  I  have 
been  there,  passed  there,  often,  but  not  alK>ut 
train  time.  Q.  When  you  commenced  going 
down  hlU,  how  long  did  you  keep  looking 
for  It  (the  train)?  A.  I  looked  straight 
ahead.  I  know  I  am  compelled  to  see  It  If 
she  comes  around  the  cut."  "Q.  Now,  you 
say  you  commenced  looking  for  the  train 
when  you  got  to  the  top  of  the  bill?  A. 
Yes,  sir.  Q.  How  long  did  you  keep  that 
up?  A.  Kept  it  up  until  I  see  my  horse 
tumble,  and  then  me  right  after  It  Look 
straight  ahead.  Could  see  ahead  of  me  a 
good  ways,  but  couldn't  see  back  of  me. 
Could  see  a  good  distance  up  the  road.  I 
was  looking  on  the  right  side,  where  she  is 
to  come.  I  was  looking  towards  the  right 
Bide.  I  bad  the  line  in  this  hand,  and  sat 
right  in  that  position,  with  my  hand  on  this 
knee,  and  looking  like  this  way  [indicating]. 
The  Court:  Looking  down  the  pike  to  the 
crossing?  No;  I  was  looking  more  to  the 
right  I  was  looking  to  the  right  I  knowed 
she  comes  from  the  right  I  was  listening. 
I  looked,  so  If  the  train  would  come  out 
there  I  would  see  it  quick  enough  to  turn  my 
borse  to  get  out  of  the  way.  There  is  no 
distance  at  all  to  turn.  There  Is  plenty  of 
room  there  on  the  left  The  pike  is  there. 
And,  before  I  knowed  anything,  out  she  shot 
and  down  went  my  horse,  and  me  after  it, 
and  that  Is  the  last  I  remember."  On  cross- 
examination  be  testified  in  substance  as  fol- 
lows: "Went  in  a  slow  trot  down  the  hill. 
Didn't  see  the  train  until  the  side  of  a  pas- 
senger car  struck  my  horse.  Q.  The  cut 
there  Is  so  you  couldn't  see  the  train  until 
It  got  nearly  out?  A.  No,  sir;  I  couldn't 
Q.  You  were  looking  at  the  end  of  the  cut 
to  see  when  it  came  out?  Oh,  yes;  I  was 
watching  for  it  close.  I  have  frequently 
passed  there,  and  I  always  watch." 

The  duty  and  obligation  of  appellant  was 
fixed  by  law,  and  may  be  summarized  as  fol- 
lows: (1)  The  presence  of  the  railroad  which 
be  was  about  to  cross  was  notice  to  him  of 
danger.  (2)  It  was  his  duty  to  exercise  or- 
dinary care  and  caution  In  approaching  the 
crossing,  to  avoid  Injury  to  himself.  (3)  It 
was  his  bounden  duty  to  listen  for  approach- 
ing trains.  (4)  It  was  his  duty  to  look  both 
ways  for  approaching  trains  a  sufficient  length 
of  time  before  venturing  upon  the  crossing 
to  enable  him  to  avoid  a  collision,  If  the  sur- 
roundings were  such  as  to  enable  him  to  see  an 
approaching  train.  (5)  If  the  surroundings 
were  not  such  as  to  admit  of  his  seeing  both 
ways  until  he  arrived  at  a  point  near  the 
crossing,  it  was  his  duty,  when  reaching  such 
point  to  look  both  ways  for  approaching 
trains.  (6)  Without  regard  to  the  question  of 
the  appellee's  negligence,  the  appellant  must 
affirmatively  show  that  he  did  not  contribute 
to  bis  own  injury  by  neglecting  to  observe 
and  perform  some  one  or  more  of  the  above- 


enumerated  duties,  or  he  cannot  recover.  (7) 
His  Injuries  were  prima  facie  the  result  of 
his  own  negligence;  that  is  to  say,  where 
one  person  is  injured  Iqr  a  collision  with  a 
train  of  cars.  It  is  prima  facie  the  result  of 
his  own  negligence.  And  before  he  can  re- 
cover, though  the  railroad  company  be  ever 
so  negligent,  he  must  affirmatively  establlsb 
that  his  own  negligent  failure  to  perform  hie 
duty  did  not  contribute  to  bring  about  his  own 
Injury.  Hathaway  v.  Railway  Co.,  46  Ind.  25; 
Railway  Co.  v.  Hunter,  33  Ind.  335;  Railway 
Co.  V.  Mathlas,  50  Ind.  65;  Railroad  Co.  v. 
Clark,  73  Ind.  168;  Railroad  Co.  v.  Butler, 
103  Ind.  SI,  2  N.  B.  138;  Railway  Ca  ▼. 
Greene,  106  Ind.  279,  6  N.  B.  603;  Conner  ▼. 
Railway  Co.,  105  Ind.  62,  4  N.  B.  441;  Mann  v. 
Stock- Yard  Co.,  128  Ind.  138,  26  N.  B.  819; 
RaUway  Ca  v.  Schmidt  134  Ind.  16.  33  N.  B. 
774;  Railway  Co.  v.  Orames,  136  Ind.  39,  34 
N.  E.  714;  Railway  Co.  v.  Stick  (Ind.  Sup.)  41 
N.  B.  365;  Smith  v.  RaUway  Co.  (Ind.  Sup.)  40 
N.  B.  270.  The  appellant's  evidence  fails  to 
establish  the  discharge  of  several  of  the  du- 
ties Uicumbent  on  the  plaintiff,  which  failure, 
It  appears,  clearly  contributed  to  the  produc- 
tion of  his  Injiules.  True,  he  says  he  watch- 
ed for  the  train  closely,  and  yet  he  says  that 
he  never  saw  It  until  his  horse's  head  ran 
against  the  side  of  the  passenger  car  on  the 
crossing.  He  gives  no  reason  why  he  failed 
to  see  It  sooner.  He  says  he  looked  to  tbe 
right  but  he  does  not  say  he  looked  to  the 
north,  the  direction  from  whence  tbe  train 
was  approaching.  Indeed,  his  own  testimony, 
as  well  as  that  of  his  other  witnesses,  affirm- 
atively shows  that  he  wholly  failed  and  neg- 
lected to  look  to  the  north.  And  it  appears 
from  the  testimony  of  his  other  witnesses 
that  he  could  have  seen  tbe  approaching 
train,  by  looking  In  that  direction,  for  at 
least  half  of  tbe  way  down  the  hill,  or  for  a 
distance  of  75  yards.  And  It  further  appears 
that  when  within  60  feet  of  the  crossing  he 
could  have  seen  the  approaching  train  SO 
yards  away  from  tbe  crossing,  and  when, 
within  20  feet  of  the  crossing  he  could  have 
seen  a  train  In  that  direction,  on  tbe  track, 
anywhere  within  3  or  4  miles  of  the  crossing, 
If  be  had  looked  to  tbe  north.  And  yet  he 
shows  that  he  drove  along  In  a  trot  and  nev- 
er looked  In  that  direction.  It  is  very  evi- 
dent be  never  thought  of  the  train  until  his 
borse's  head  ran  against  tbe  side  of  one  of  the 
passenger  coaches.  His  whole  conduct  shows 
a  remarkable  case  of  gross  negligence  on  his 
part  directly  contributing  to  his  injury.  No 
matter  how  negligent  the  appellee  may  have 
been,  he  must  affirmatively  prove  that  his 
negligence  did  not  contribute  to  his  Injury. 
But  he  affirmatively  proves  tbe  direct  con- 
trary. He  thus  shows  that  he  had  no  cause 
of  action  against  the  appellee. 

But  It  was  error  to  withdraw  the  case  from 
the  Jury,  and  render  Judgment  for  the  de- 
fendant, without  any  finding  of  either  court 
or  Jury.  City  of  Plymouth  v.  Mllner,  117  Ind. 
324,  20  N.  B.  235.    If  the  appeUee  thought 
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the  plaintiff's  evidence  made  no  case  against 
It,  the  proper  remedy  was  to  ask  the  court  to 
direct  the  Jury  to  return  a  verdict  for  the 
defendant  And  that  Is  what  the  court  ought 
to  have  done  In  this  case,  and  then  rendered 
judgment  on  that  verdict  for  the  defendant 
Issues  of  law  are  tried  by  the  court,  and  is- 
sues of  fact  are  tried  by  the  jury,  or  by  the 
court  sitting  as  the  trier  of  the  issues  of  tact. 
The  trial  of  the  issues  of  fact  is  for  the 
purpose  of  ascertaining  what  the  facts  in  Is- 
sue are.  Until  that  is  done  no  Judgment  of 
the  law  can  be  pronounced  regtilarly,  because 
the  facts  are  as  yet  unknown.  But,  as  we 
have  seen,  the  correct  result  was  reached, 
though  irregularly  and  by  an  erroneous  pro- 
cedure. The  statute  requires  us,  In  every 
stage  of  the  case,  to  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
adverse  party,  and  the  statute  forbids  the  re- 
versal of  a  judgment  for  such  error  or  defect 
Rev.  St  1894,  g  401  (Rev.  St  1881,  {  398); 
And  It  is  further  provided  that  no  Judgment 
shall  be  reversed  for  any  defect  In  form,  va- 
riance, or  imperfections  contained  in  the  rec- 
ord, pleadings,  etc.,  or  other  proceedings  there- 
in, which  by  law  might  be  amended  in  the 
court  below,  but  such  defects  shall  be  deemed 
to  be  amended  In  the  supreme  court;  nor 
shall  any  Judgment  be  •  •  •  reversed, 
In  whole  or  in  part,  where  it  shall  appear  to 
the  court  that  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  in  the  court 
below.  Rev.  St  1894,  i  670  (Rev.  St  1881, 
{  558).  The  correct  result  having  been  reach- 
ed by  the  trial  court  without  Injuriously  af- 
fecting the  substantial  rights  of  the  appel- 
lant, and  the  merits  of  the  cause  having  been 
fairly  tried  and  determined  therein,  the  stat- 
utory provisions  referred  to  require  us  to  af- 
firm the  Judgment    Judgment  affirmed. 


(142  Ind.  632) 

MILLER  V.  PREBLE. 
(Supreme  Court  of  Indiana.    Nov.  26, 1895.) 

BVIDENCK— ORDIB  OF  AHMISaiON— DISCRETION  OF 

CouuT  —  Witness — Rbadino  Shobthand 
Notes— Appeal — Revbrsiblb  Ebkor. 

1.  In  an  action  to  enforce  a  vendor's  lien, 
in  which  there  is  a  denial  and  a  plea  of  pay- 
ment, it  is  not  error  to  admit  in  rebuttal  evi- 
dence tending  to  rebut  that  of  defendant  given 
under  the  plea  of  payment. 

2.  It  is  not  reversible  error  to  admit  evi- 
dence in  rebuttal  which  is  evidence  in  chief,  in 
the  absence  of  any  showing  of  abuse  of  discre- 
tion prejudicial  to  appellant. 

3.  It  appeared  that  a  witness,  previous  to 
the  trial,  had  acted  as  stenographer  in  taking 
down  an  czamination  of  defendant  befwe  a 
certain  person,  whose  official  character  was  not 
disclosed;  that  the  witness,  after  refreshing  hia 
memory  by  his  notes,  read  therefrom  to  the 
jury  certain  parts  of  defendant's  examination, 
tending  to  show  that  at  that  time  he  made  state- 
ments on  certain  material  points  different  from 
those  made  by  him  on  the  trial;  and  that  the 
witness  stated  that  after  refreshing  his  memo- 
ry by  his  notes  he  remembered,  independent  of 
them,  that  the  statements  he  had  read  to  the 
jury  were  those  made  by  defendant  on  such  ex- 


amination.   Beld,  that  it  was  not  error  to  per- 
mit such  witness  to  read  from  such  notes. 

4.  Where  a  party  undertalies  to  impeach  a 
witness  by  a  writing  or  deposition  showing  that 
he  had  made  statements  out  of  court  different 
from  those  made  on  the  trial,  such  party  is  not 
obliged  to  put  all  of  such  writing  or  deposition 
in  evidence,  but  may  introduce  such  parts  only 
as  tend  to  contradict  or  impeach  the  witness. 

Appeal  from  circuit  court,  Howard  county; 
L.  X  Kirkpatrick,  Judge. 

Action  by  Oscar  B.  Preble,  administrator, 
against  Henry  G.  Miller  to  enforce  a  vendor's 
lien  against  certain  real  estate.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Blacklldge  &  Shirley  and  D.  A.  Wood,  for 
appellant  0.  N.  Pollard,  Bell  &  Purdum, 
and  J.  F.  Morrison,  for  appellee. 

JORDAN,  J.  Appellee  Instituted  this  ac- 
tion against  appellant  to  recover  a  money 
judgment  and  to  enforce  a  vendor's  lien 
against  the  real  estate  described  In  the  com- 
plaint A  trial  by  jury  resulted  in  a  verdict 
in  favor  of  appellee,  and,  over  appellant's 
motion  for  a  new  trial.  Judgment  was  ren- 
dered for  the  amount  assessed  by  the  Jury, 
and  for  a  foreclosure  of  the  lien  in  question. 

The  first  contention  of  appellant's  learned 
counsel  Is  that  there  was  error  in  the  trial 
court's  allowing  one  John  Ingles,  a  witness 
in  behalf  of  appellee,  to  testify  relative  to 
certain  statements  made  by  appellant  In  a 
former  examination.  This  question  is  not' 
clearly  presented  by  the  record,  for  the  rea- 
son that  the  objections  and  exceptions  in- 
terposed by  appellant  to  the  evidence,  and 
the  ruling  of  the  court  thereon,  are  so  irreg- 
ular, and  In  such  confusion  in  the  bill  of  ex- 
ceptions, as  to  leave  the  question  in  doubt 
as  to  what  were  the  grounds  of  the  objections 
made.  It,  however,  may  be  said  to  appear 
from  the  statements  of  Ingles  when  on  the 
witness  stand  that  he  was  a  stenographer, 
and  that  previous  to  the  trial  he  had  acted 
in  that  caiMiclty  in  taking  down  In  shorthand 
notes  an  examination  of  appellant  had  before 
one  Jacob  Kroch,  whose  official  character,  U 
any,  is  not  disclosed.  Appellee,,  for  the  pur- 
pose of  impeachment,  sought  to  prove  by  this 
witness  that  the  appellant  had,  upon  the  occa- 
sion of  this  examination,  made  statements 
upon  certain  material  points  which  were  dif- 
ferent from  those  made  by  him  upon  the  trial, 
relative  to  the  same  points.  It  further  appears 
that  the  witness,  after  refreshing  his  memory 
by  his  shorthand  notes  made  by  him  upon  the^ 
aforesaid  occasion,  read  therefrom  to  the  jury 
certain  parts  of  appellant's  examination 
bearing  upon  the  question  Involved.  The 
witness  stated  that  after  refreshing  his  mem- 
ory by  these  notes  he  remembered,  independ- 
ent thereof,  that  the  statements  which  he  had 
read  to  the  Jury  were  those  made  by  the  ap- 
pellant upon  said  examination.  There  is  no 
contention  that  these  statements,  as  given  to 
the  jury  by  this  witness,  were  not  correct 
I  Under  the  facts,  aa  f ar  as  they  are  disclosed 
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to  na  bj  the  record,  fbe  coart  did  not  err  In 
pennlttbisr  this  witness  to  thus  testify.  Sage 
▼.  State,  127  Ind.  15,  26  N.  B.  867;  Boss  y. 
State,  186  Ind.  165,  36  N.  B.  124.  But  tbe  ap- 
pellant's counsel  nrge  and  say  "that  this- 
examination  bore  the  signature  of  appellant, 
and  was  taken  under  the  statute,  and,  if 
appellee  desired  to  use  it  upon  tbe  trial 
to  impeach  appellant  as  a  witness,  be  ought 
to  have  Introduced  the  written  examination 
as  an  entirety,  and  not  in  parts."  But  this 
latter  proposition  is  not  borne  out  or  present- 
ed by  tbe  record,  inasmuch  as  it  does  not  ap- 
pear therefrom  that  the  examination  in  ques- 
tion was  taken  before  any  authorized  officer, 
or  that  it  bad  been  filed  as  a  deposition  in 
conrt,  or  that  It  existed  at  the  time  of  the 
trial  In  any  other  form  than  the  shorthand 
notes  of  the  stenographer.  Surely,  if  tbe  ex- 
amination had  been  taken  by  appellee,  and 
filed  tmder  the  statute,  and  bad  the  latter 
seen  fit  to  bave  nsed  It  upon  the  trial  to  im- 
peach appellant,  be  could  not  hare  been  com- 
pelled to  read  the  entire  deposition  to  the 
jury,  but  would  hare  been  permitted  to  select 
and  read  such  parts.  If  he  desired,  as  tended 
to  contradict  or  Impeach  the  witness  upon  the 
material  point  In  question.  In  this  event, 
bowever,  appellant  would  bare  bad  tbe  right, 
at  the  proper  time,  to  have  read  to  the  Jury 
so  much,  or  all,  if  necessary  and  pertinent, 
as  tended  to  explain  or  modify  tbe  state- 
ments introduced  against  him,  or  as  tended 
to  show  that  his  testimony  on  the  examina- 
tion upon  the  point  Involved  was  consistent 
with  tbe  statements  made  by  him  upon  tbe 
trial.    Bass  v.  State,  supra. 

The  next  alleged  error  of  which  appellant 
complains  is  that  of  tbe  court  in  admitting 
the  depositions  of  Catharine  Barley  and  W. 
8.  Young,  for  the  reason,  as  Insisted,  that 
tbese  depositions  embraced  evidence  in  chief 
only.  The  cause  was  put  at  issue  by  a  de- 
nial and  a  plea  of  payment,  and  tbe  deposi- 
tions In  controversy  seem  to  contain  evidence 
which  at  least  tends  to  rebut  that  of  appel- 
lant given  under  his  plea  of  payment,  and 
therefore  they  were  proper  to  be  read  to  the 
Jury  in  rebuttal.  But,  if  It  were  conceded 
that  these  depositions  were  wholly  In  chief, 
it,  however,  was  within  the  discretion  of  the 
court  to  admit  them  at  any  stage  of  tbe  trial; 
and  unless  an  abuse  of  this  discretion,  preju- 
dicial to  appellant,  was  properly  disclosed  by 
tbe  record,  the  action  of  the  court  in  admit- 
ting them  in  rebuttal  would  not  alone  con- 
stitute reversible  error.  Telegraph  Oo.  ▼. 
Bnsklrk,  107  Ind.  549,  8  N.  E.  657;  Stewart 
T.  Smith,  111  Ind.  526,  13  N.  B.  48. 

Appellant's  next  and  lost  contention  is  that 
bis  motion  for  a  new  trial  should  have  been 
Bustained,  upon  the  ground  of  newly-discov- 
ered evidence.  In  support  of  this  cause  for 
a  new  trial,  appellant  filed  affidavits,  but 
tbese  have  not  been  brought  into  the  record 
by  an  order  of  court  or  bill  of  exceptions. 
T'bis  was  necessary,  in  order  to  present  any 
question  to  this  court,  upon  an  appeal,  rel- 


ative to  tbe  newly-discovered  evidence.  Har- 
per ▼.  State,  101  Ind.  109.  There  is  no  ap- 
parent available  error,  and  the  Judgment  is 
therefore  affirmed. 


042  Ind.  <43) 
JONES  T.  OITT  OP  TIPTON  et  al. 
(Supreme  Court  of  Indiana.    Nov.  26, 1895.) 
Bill  or  Review— Suvficiekot — Dilioencb, 

1.  In  a  complaint  to  review  proceedings 
brought  by  plaintiff  to  set  aside  a  tax  sale  for 
delinquent  city  taxes  of  1886  and  previous  years, 
in  which  the  purchaser  obtained  a  judgment 
on  a  cross  complaint  establishing  a  lien  for 
$85.20  for  taxes  paid  by  him,  plaintiff  admit- 
ted that  part  of  the  taxes  were  valid,  but  al- 
leged that  she  had  discovered,  since  such  judg- 
ment was  rendered,  that  the  lot  was  never  as- 
sessed for  town  or  city  taxes,  nor  placed  on  the 
town  tax  duplicate,  nor  liable  for  taxation,  until 
the  vesr  1881,  at  which  time  tbe  valuation  of 
the  lot  for  taxation  was  $265.  and  the  rate  of 
taxation  was  S1.15  on  the  $100;  that  on  such 
duplicate  of  1881,  dne  and  collectible  in  1882, 
there  were  cbareed  op  delinquent  taxes  to  the 
amount  of  $86.76  against  such  lot,  when  in 
fact  it  had  never,  orior  to  such  year,  been  as- 
sessed for  city  taxes,  or  placed  on  the  tax  du- 
plicate of  sucn  city;  that  such  land  was  never 
returned  as  delinquent  by  such  town  or  city; 
that  no  warrant  was  ever  issued  by  such  city 
for  the  collection  of  such  tax;  that  no  notice 
was  ever  given  of  the  placing  of  such  tax  on  the 
duplicate  for  collection;  and  that  the  lot  was 
not  liable  to  taxation  prior  to  1881.  Held,  that 
the  facts  alleged,  if  available,  constituted  new 
matter  to  be  set  ont  in  new  ploadings,  under 
Rev.  St  1894,  {  628  (Rev.  St.  1881,  {  616),  and 
not  merely  new  evidence,  to  be  given  under  the 
original  pleadings. 

2.  The  facts  alleged  In  such  complaint  were 
insufficient,  in  that  they  failed  to  show  any  con- 
nection between  the  delinquent  taxes  of  1^1 
and  those  for  which  the  lot  was  sold  in  1887, 
or  that  the  illegal  taxes  of  1881  were  a  part 
of  the  delinouent  taxes  of  1837,  found  to  be 
all  legal  by  the  judgment  of  the  court  in  the 
prior  action. 

3.  A  complaint  to  review  proceedings  to 
set  aside  a  tax  sale,  and  the  judgment  therein 
establishing  a  lien  in  favor  of  the  purehsser  on 
the  lot  sold  for  the  amount  of  the  taxes  paid  by 
him,  is  insufficient,  where  the  facts  alleged  as 
the  ground  of  renew  were  spread  on  the  tax 
duplicate  before  such  proceedmgs  were  had  or 
such  judgment  was  rendered. 

Appeal  from  circuit  court,  Tipton  county; 
L.  J.  Klrkpatrick,  Judge. 

Action  by  Hannah  B.  Jones  against  the 
city  of  Tipton  and  John  Akers  to  review  a 
Judgment.  From  a  judgment  sustaining  a 
demurrer  to  tbe  complaint,  plaintiff  appeals. 
Affirmed. 

Ogleslay  &  Ogleslay  and  Joshua  Jones,  for 
appellant  Waugh,  Kemp  &  Waugb.  for  ap- 
pellees. 

HOWARD,  J.  On  February  14,  1887,  tbe 
city  of  Tipton,  through  her  treasurer,  sold 
the  lot  described  In  the  complaint  for  delin- 
quent taxes  for  the  year  1886  and  previous 
years  to  the  appellee  John  Akers.  After- 
wards, In  1890,  the  appellant  brought  her  ac- 
tion against  sold  Akers  to  set  aside  said  tax 
sale  to  him,  and  to  quiet  title  to  said  lot 
against  his  said  claim  for  taxes.    To  this 
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action,  Aken,  hj  way  of  cross  complaint,  set 
ap  bis  purchase  at  tax  sale,  and  payment 
of  subsequent  taxes  on  said  lot,  and  asked, 
in  case  appellant's  title  should  be  quieted, 
that  it  be  so  quieted  subject  to  bis  lien  for 
taxes.  Tbe  cause  was  submitted  to  the 
court  for  trial,  and  it  was  found  that,  by  rea- 
son of  certain  irregularities  in  the  proceed- 
ings, the  sale  should  be  set  aside,  but  that 
Akers  had  a  valid  and  paramount  lien,  in 
the  sum  of  $85.20,  for  the  taxes  paid  by  him, 
and  that,  subject  to  such  lien,  the  title  of 
appellant  to  the  lot  should  be  quieted.  A 
decree  was  rendered  accordingly,  and  the  lot 
ordered  sold  in  satisfaction  of  the  tax  lien. 
The  present  action  was  brought  to  review 
the  foregoing  proceedings  and  judgment, 
and  the  sustaining  of  a  demurrer  to  the  com- 
plaint for  review  is  the  only  error  assigned 
on  appeal.  Why  the  city  of  Tipton  was 
made  a  party  to  the  action  in  review  is  not 
apparent  The  appellee  Akers  was  sole  de- 
fendant in  the  original  action.  There  was, 
however,  no  separate  demurrer  on  the  part 
of  the  city,  and  the  appeal  must  be  decided 
on  the  joint  demurrer.  The  appeal  was  tak- 
en to  the  appellate  court,  but,  as  an  appeal 
from  the  judgment  in  the  original  case  would 
have  been  to  this  court,  the  appellate  court 
held  that  the  appeal  ft>m  the  judgment  in 
review  should  be  to  this  court  The  case 
was  transferred  accordingly.  Jones  v.  City 
of  Tipton  (Ind.  App.)  41  N.  E.  831.  Tbe 
original  action  was  upon  the  claim  of  ap- 
pellant that  the  lot  in  question  was  never  a 
part  of  the  city  of  Tipton,  and  hence  that 
the  taxes  for  which  it  was  sold  were  whol- 
ly illegal.  Tbe  action  in  review  sets  up  a 
different  theory,  namely,  while  admitting 
that  a  part  of  the  taxes  are  valid,  yet  that, 
by  reason  of  material  new  matter  discovered 
since  the  rendition  of  the  first  judgment,  it 
appears  "that  said  real  estate  was  never  as- 
sessed for  town  or  city  taxes  by  the  said 
town  (now  city)  of  Tipton,  Indiana,  nor 
placed  on  said  town  tax  duplicate  until, the 
year  1881,  nor  was  the  same  liabli  for  tax- 
ation, at  which  time  the  valuatio  of  said 
property  for  the  purposes  of  taxation  was 
$265,  and  the  rate  of  taxation  for  said  year 
$1.15  on  the  $100;  that  on  said  tax  duplicate 
of  1881,  due  and  collectible  in  1882,  there 
is  charged  up  delinquent  taxes  to  the  amount 
of  $35.75  against  said  property,  when  in 
truth  and  in  fact  said  property  had  never, 
prior  to  said  year,  been  assessed  for  town  or 
city  taxes,  nor  the  same  placed  upon  the  tax 
duplicate  of  said  city,  and  that  said  prop- 
erty was  never  returned  as  delinquent,  nei- 
ther by  the  town  of  Tipton  nor  the  city  of 
Tipton,  Indiana,  as  shown  by  the  records  of 
the  clerk  and  treasurer  of  said  city;  that  no 
warrant  was  ever  issued  by  said  city  for  the 
collection  of  said  tax,  no  notice  was  ever 
given  of  the  placing  of  said  tax  on  the  du- 
plicate for  collection,  oor  was  the  same  lia- 
We  to  taxation  prior  to  1881."  It  is  further 
alleged  in  the  complaint  for  review  that  the 


foregoing  facts  were  unknown  to  appellant 
before  the  rendition  of  the  original  judg- 
ment, but  that  they  have  since  been  discov- 
ered by  an  examination  of  the  tax  duplicate 
of  1881. 

There  la  some  discussion  by  counsel  as  to 
whether  the  alleged  new  facts  constitute 
"newly-discovered  evidence,"  which  might 
have  entitled  appellant  to  a  new  trial  under 
tbe  provisions  of  section  508,  Rev.  8t  1884 
(section  559,  Rev.  St  1881);  or  whether  they 
constitute  "material  new  matter,"  such  as 
might,  under  section  628,  Rev.  St  1894  (sec- 
tion 616,  R«v.  St  1881),  entitle  her  to  a  re- 
view of  the  judgment  against  her.  We  are 
of  the  opinion  that  the  facts  alleged,  if  avail- 
able for  any  purpose,  constitute  material 
new  matter,  to  be  set  out  in  new  pleadings, 
and  not  merely  new  evidence,  to  be  given 
under  the  original  pleadings.  Nelson  t. 
Johnson,  18  Ind.  329.  It  is  very  clear  that 
new  matter,  discovered  since  the  rendition 
of  the  first  judgment,  in  order  to  entitle  the 
losing  party  to  a  review  of  that  judgment, 
must  be  such  matter  as,  If  alleged  in  the  orig- 
inal pleadings  and  supported  by  the  evi- 
dence, would  have  entitled  such  party  to  a 
different  judgment  Simpktns  v.  Wilson,  11 
Ind.  541;  Francis  v.  Davis,  69  Ind.  452.  We 
are  unable,  however,  to  perceive  how  the  al« 
leged  new  facts  in  this  case  would,  if  orig- 
inally pleaded  and  proven,  have  chani;ed  the 
judgment  In  the  original  proceedings  it  ^as 
shown  that  the  lot  was  sold  to  the  appellee 
Akers  on  February  14,  1887,  "for  the  legal 
taxes  then  due  on  the  same."  Of  the  judg- 
ment rendered  on  this  tax  sale,  appellant 
says  In  her  complaint  for  review:  "That  on 
the  2d  day  of  December,  1890,  in  an  action 
then  pending  In  this  court,  the  defendant, 
John  Akers,  recovered  a  judgin(>ut  against 
this  plaintiff  for  the  sum  of  $85.20,  which 
sum  was  found  due  the  defendant  upon  a 
tax  Hen  held  by  him,  he  having  purchased 
the  same  at  a  delinquent  tax  sale  held  by 
the  city  of  Tipton,  Indiana.-"  Tbe  new  facts 
alleged  show  that,  as  appears  on  the  city  tax 
duplicate  for  1881,  there  was  for  that  year 
illegally  placed  upon  said  duplicate  delin- 
quent taxes  to  the  amount  of  $35.75.  What 
connection  there  may  be  between  the  delin- 
quent taxes  of  1881  and  those  for  which  the 
lot  was  sold  in  1887  is  not  shown.  For  all 
that  appears,  the  taxes  due  in  1881  may  have 
been  fully  paid  before  any  of  the  delin- 
quent taxes  of  18S7  had  accumulated.  While 
the  lot  was  worth  but  $265  in  1881,  it  may, 
by  reason  of  valuable  improvements,  or  by 
Increase  of  Its  intrinsic  value,  have  been 
worth  very  much  more  in  1887.  Appellant 
also  may  have  personal  property,  whose  un- 
paid taxes  might  have  become  a  lien  on  the 
lot  In  question.  The  complaint  for  review 
does  not  show  that  the  Illegal  delinquent 
taxes  of  1881  were  a  part  of  the  delinquent 
taxes  of  1887,  found  to  be  all  legal  by  the 
judgment  of  the  court  in  1890.  Wo  are.  be- 
sides,  not  at  all  clear,  even  if  the  facts  al- 
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leged  were  material,  tbat  tbe  appeDant  has 
shown  due  diligence  In  her  discovery.  Tlie 
facts  were  spread  upon  tlie  tax  duplicate  of 
1881.  It  would  seem  that,  with  very  little 
diligence,  they  might  have  been  there  dis- 
covered before  the  rendition  of  the  Judgment 
in  1890.  In  the  original  proceedings  tbe  ap- 
pelant, by  a  suit  to  quiet  her  title  and  by 
Injunction,  attacked  the  validity  of  all  the 
taxes  assessed  against  her  lot  We  do  not 
think  she  now  shows  that  she  then  exer- 
cised due  diligence  in  failing  to  discover  the 
amount  and  source  of  these  taxes.  She  says 
she  made  search  for  the  facts,  but  could  not 
find  them  in  the  city  or  coanty  offices.  The 
tax  duplicates  were  public  records,  which 
she  had  a  right  to  examine;  and,  if  she  was 
refused  opportunity  to  do  so,  the  process  of 
the  court  was  sufficient  to  bring  ap  all  tbe 
public  records  of  both  offices.  The  general 
claim  of  diligence  Is  not  enough.  The  facts 
constituting  the  diligience  used  should  be 
given,  that  the  court  may  Judge  of  Its  suffi- 
ciency. Osgood  T.  Smock  (at  last  term)  40 
N.  E.  87,  and  authorities  cited. 
The  Judgment  Is  affirmed. 

(142  Ind.  62S) 

PIERCE  et  nx.  v.  HOWER  et  al. 

(Supreme  Court  of  Indiana.    Nov.  28,  1805.) 
Friddulent  Convkyancb  —  Action  to  Uamch. 

Deed— Flbadinos— Want  op  Conbideration— 

FuKCBASE  OP  Land  with  Wife's  Mokbt— Deed 

TO  Husband— Estoppel. 

1.  An  allegation,  in  a  complaint  to  set 
aside  a  conveyance  of  land  for  fraud,  "that, 
at  the  time  of  said  conveyance,"  defendant 
"had  no  other  property  subject  to  execution, 
nor  has  he  had  •  •  •  until  now,  for  the 
payment  of  said  judgment,"  sufficiently  in- 
dicates that  defendant  had  not  at  the  time  of 
the  conveyance,  or  at  any  time  since,  or  at 
the  beginning  of  the  action,  sufficient  property 
subject  to  execution  to  pay  the  debt. 

2.  An  allegation,  in  a  comi>laint  to  set  aside 
a  deed  from  a  husband  to  hia  wife,  that,  at 
the  time  of  the  conveyance,  the  wife  knew  of 
her  husband's  indebtedness,  and  of  hia  pur- 
pose to  defraud  bis  creditors,  and  that  she  re- 
ceived the  deed  with  such  knowledge,  and  with 
the  purpose  to  aid  him  in  the  perpetration  of 
the  fraud,  is  sufficient,  without  averring  want 
of  consideration. 

St.  Land  was  purchased  with  a  wife's  mon- 
ey, and  a  deed  taken  in  the  husband's  name, 
without  her  knowledge  or  consent.  The  cash 
payment  was  made  by  her;  and,  though  the 
husband  alone  signed  notes  and  a  mortgage  for 
the  balance  of  tibe  price,  the  notes  were  paid 
by  the  wife  with  her  own  money.  Before  mak- 
ing such  payments,  she  ascertained  that  the 
deed  had  been  taken  in  his  name,  and  frequent- 
ly asked  him  to  deed  the  land  to  her.  Held 
that,  as  between  husband  and  wife,  the  latter 
was  the  equitable  owner. 

4.  Where  land  is  purchased  by  a  wife  with 
her  own  money,  the  deed  being  taken  in  the 
hnsband's  name,  and  so  remaining,  in  the  rec- 
ords, for  nearly  18  years,  the  wife  meanwhile 
Joining  her  husband  in  mortgages  on  the  land 
as  his  property,  she  will  be  estopped  from  as- 
serting her  title  as  against  innocent  persons, 
who  have  become  creditors  of  the  husband  on 
the  faith  of  his  ownership. 

5.  An  averment  of  nonpayment  is  not  put 
In  issue  by  a  general  denial,  proof  of  such  alle- 
gations not  being  required. 


Appeal  from  circuit  court,  Wells  county;  B. 
0.  Vaughen,  Judge. 

Action  by  Benjamin  F.  Hower  and  oth»s 
against  John  S.  Pierce  and  wife  to  set  aside 
as  fraudulent  a  deed  from  husband  to  wife. 
From  a  Judgment  for  plaintUTs,  defendants 
appeal.     AlUrmed. 

Sharpe  &  Sturgis,  for  appellants.  Rein- 
hart  &  Walbert,  for  appellees. 

HOWARD,  J.  This  was  an  action  by  ap- 
pellees to  set  aside  as  fraudulent  a  convey- 
ance of  real  estate  from  the  appellant  John 
S.  Pierce  to  his  wife,  the  appellant  Sarah  M. 
Pierce.  The  court  found  the  conveyance 
fraudulent  as  to  the  undivided  fonr-flf ths  of 
the  land,  and  Judgment  was  entered  accord- 
ingly. 

It  Is  contended  that  each  paragraph  of  tbe 
complaint  Is  defective  for  want  of  an  alle- 
gation that,  at  the  time  of  the  bringing  of 
the  action,  the  appellant  John  S.  Pierce  did 
not  have  sufficient  property  subject  to  execu- 
tion to  pay  appellees'  claim.  The  allegation 
made  is:  "That,  at  the  time  of  said  con- 
veyance, John  S.  Pierce  had  no  other  prop- 
erty subject  to  execution,  nor  has  he  had 
from  the  time  of  said  conveyance  until  now, 
for  the  payment  of  said  Judgment."  The  al- 
legation might,  perhaps,  have  been  more 
definite;  but  we  think  that  the  meaning  la 
sufficiently  dear  that  John  S.  Pierce  had  not 
either  at  the  time  of  the  conveyance,  or  at 
any  time  since,  or  at  the  beginning  of  the 
action,  sufficient  property  subject  to  execu- 
tion to  pay  tbe  debt.  The  complaint  may 
have  been  subject  to  a  motion  to  make  more 
specific,  but,  after  the  finding  of  the  neces- 
sary facts,  it  may  be  considered  sufficient 
In  this  particular. 

It  is  further  contended  that  the  second 
paragraph  Is  Insufficient  for  want  of  an  al- 
legation that  the  conveyance  was  made 
from  the  husband  to  the  wife  without  con- 
sideration. The  paragrraph,  however,  does 
allege  that,  at  the  time  of  the  conveyance, 
Sarah  M.  Pierce  knew  of  the  fact  of  her 
husband's  indebtedness,  and  of  his  purpose 
to  defraud  his  creditors,  and  that  she  re- 
ceived the  conveyance  with  such  knowledge, 
and  with  the  purpose  to  aid  him  In  the  per- 
petration of  such  fraud.  This  was  suffi- 
cient. Roberts  v.  ,Bank,  136  Ind.  164,  36  N. 
B.  Vi8,  and  cases  cited. 

It  is  also  claimed  that  the  court  erred  in 
its  conclusions  of  law  upon  the  facts  found. 
From  the  special  findings  It  appears  that  the 
appellants  are  husband  and  wife;  that  the 
land  In  question  was  purchased  with  the 
wife's  money,  with  the  understanding  by  her 
that  the  deed  should  be  taken  In  her  name,  but 
that  it  was  taken  in  her  husband's  name  with- 
out her  knowledge  or  consent;  that  a  cash 
payment  of  one-fifth  of  the  purchase  price 
was  paid  by  her;  that  the  remaining  part  of 
the  purchase  price  was  evidenced  by  the  prom- 
issory notes  of  her  husband,  secured  by  mort- 
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ga^B  on  tbe  real  estate,  the  haaband  alone 
signing  the  notes  and  mortgage;  that  all 
the  purchase-price  notes  were  paid  by  the 
wife  out  of  her  own  money,  but,  before  mak- 
ing such  payments,  she  Imew  that  the  deed 
had  been  taken  in  her  husband's  name; 
that  she  always  claimed  to  be  the  owner 
of  the  land,  and  frequently  asked  her  hus- 
band to  deed  the  same  to  her,  but  that  the 
deed  remained  on  record  in  the  husband's 
name  from  August  11,  1875,  to  January  20, 
18&1,  at  which  last  date  the  deed  -  here 
sought  to  be  set  aside  was  made,  from  the 
husband  to  the  wife;  that  on  October  1, 
18S1,  Sdm  B.  Pierce  borrowed  $200  from 
the  school  fund,  giving  as  security  his  mort- 
gage on  said  land,  in  which  mortgage  his 
wife  Joined,  which  mortgage  debt  was  re- 
newed by  appdlants  on  November  30,  1801; 
that  in  the  spring  and  summer  of  1803,  at  va- 
riouB  dates  named,  John  S.  Fierce  became  in- 
debted in  the  several  sums  and  to  the  per- 
sons as  the  same  are  set  out  In  the  findings, 
representing  to  each  of  said  persons  that  he 
was  the  owner  in  his  own  right  of  the  said 
real  estate;  that  none  of  said  persons  had 
any  knowledge  that  his  wife  had  or  claimed 
any  interest  therein;  that  In  May,  1883,  the 
appellees  Oodfrey  and  Frederick  Ashbanch- 
er  bought  one  of  the  notes  embracing  a  part 
of  said  indebtedness  for  $236,  said  note  be- 
ing signed  by  the  appellant  John  S.  Pierce 
and  his  brother  as  principals,  and  by  the  ap- 
pellee Benjamin  F.  Hower  as  surety;  that, 
at  the  time  of  the  purchase  of  said  note^ 
Jolm  S.  Pierce  informed  said  AshtMiuchers 
that  he  was  the  owner  of  said  real  estate  in 
his  own  right,  and  they  had  no  knowledge 
that  bis  wife  claimed  any  interest  therein; 
that  on  March  12,  1894,  the  Ashbanchers  recov- 
ered  Judgment  on  said  note  against  John  S. 
Pierce  and  his  brother  as  principals,  and 
the  appellee  Hower  as  surety,  it  being  pro- 
vided In  the  decree  that  the  property  of  the 
Pierces  should  be  exhausted  before  resorting 
to  that  of  Hower;  that,  when  John  S.  Pierce 
made  to  his  wife  the  deed  here  sought  to  be 
set  aside  (January  20,  1894),  she  had  full 
knowledge  of  the  existence  of  the  debt  of 
her  husband  to  the  Ashbanchers,  and  that  he 
would  not  have  and  did  not  have  any  prop- 
erty subject  to  execution  to  pay  said  debt; 
that,  at  the  time  of  such  conveyance,  neither 
John  S.  Pierce  nor  bis  br(»ther  bad,  nor  has 
either  of  them  since  had,  any  property  sub- 
ject to  execution  other  than  said  land,  out 
of  which  said  debt  might  be  paid;  that  the 
conveyance  from  John  S.  Pierce  to  his  wife 
was  without  consideration,  except  as  to  the 
undivided  one-fifth  of  said  land,  and,  as  to 
the  undivided  four-fifths  thereof,  was  made 
with  knowledge  and  purjwse  on  the  part  of 
both  to  delay,  hinder,  and  defrand  appel- 
lees and  other  creditors  of  John  S.  Pierce. 
The  conclusions  of  law  were  (1)  that  the  ap- 
pellant Sarah  M.  Pierce  is  the  owner  in  fee 
simple  of  the  undivided  one-fifth  of  the  land; 
and  (2)  that,  as  to  the  undivided  four-fifths. 


the  conveyance  to  hoc  by  bet  husband  was 
frandulent,  and  should  be  set  aside. 

We  think  the  facts  found  show  that,  as  be- 
tween John  S.  Pierce  and  his  wife,  she  is 
the  equitable  owner  of  all  the  land  In  ques- 
tion, and  that  the  deed  of  August  11,  1875, 
should  have  been  made  to  her.  The  land 
was  wholly  paid  for  by  her,  and  she  was  un- 
willing at  any  time  that  the  title  should  be 
In  her  husband.  The  fact  that  her  husband 
signed  the  purchase  notes  and  mortgage  is 
not  material.  The  mortgage  was  on  her  land, 
and  she  herself  paid  the  notes.  The  find- 
ing that,  as  to  the  undivided  four-fiftlis  of 
the  land,  the  deed  by  John  S.  Pierce  to  his 
wife  was  Vlthout  consideration,  was  but  a 
conclusion.  The  facts  show  that  the  land 
was  all  hers,  and  that,  as  between  her  and 
her  husband,  his  deed  but  gave  her  the  le^ 
gal  title  to  that  which.  In  equity,  was  al- 
ready her  own.  All  needed  to  make  his  deed 
to  her  absolutely  good  is  the  payment  of  the 
debts  contracted  by  him  in  fraud  of  cred- 
itors, while  the  legal  title  was  in  bis  name; 
she  being  estopped  by  her  representations 
from  now  denying,  as  to  such  creditors,  the 
validity  of  the  deed  then  held  by  him.  Kitts 
T.  Wilson,  140  Ind.  604,  39  N.  E.  313.  The 
facts  found  show  that  for  nearly  18  years,  or 
from  the  payment  of  the  first  purchase-mon- 
ey note,  due  August  11,  1876,  until  the  deed 
in  suit  was  made  to  her,  January  20,  1894, 
Sarah  M.  Pierce  knew  that  the  deed  to  her 
land  showed  upon  its  face  that  the  land  was 
owned  by  her  husband;  and  yet,  during  all 
this  time,  she  suffered  the  title  to  remain  on 
the  public  records  in  his  name.  Joining  also 
with  him  in  the  execution  of  mortgages  upon 
the  same  as  his  land,  thus  representing  to  the 
whole  world  that  the  land  belonged  to  him 
and  not  to  her,  and  allowing  Innocent  per- 
sons to  become  his  creditors  on  the  faith 
that  he  was,  In  reality,  the  owner  of  the  land. 
Of  course,  as  to  her  husband  and  his  heirs 
and  devisees  she  may  still  assert  her  title  to 
an  the  real  estate,  but  as  against  such  cred- 
itors she  Is  In  equity  estopped  to  set  up  her 
ownership  of  any  of  the  land,  except  it  be  as 
to  her  inchoate  interest  In  the  undivided  one- 
third  thereof.  As  well  said  by  Judge  El- 
liott In  Hirsch  v.  Norton,  115  Ind.  341,  17  N. 
B.  612:  "Where  a  party,  by  clothing  another 
with  all  the  indicia  of  ownership,  enables  him 
to  mislead  othos,  he,  and  not  those  who  are 
misled  by  his  acts,  must  be  the  sufferer.  If 
loss  comes,  the  man  who  invested  the  debtor 
with  the  evidence  of  absolute  title,  and  thus 
misled  creditors,  must  bear  It,  and  not  the 
creditors.  The  conclusion  we  assert  involves 
little  more  than  an  application  of  the  familiar 
general  principle  that,  where  one  of  two  in- 
nocent i)ersons  must  suffer  by  the  act  of  a 
third,  he  must  suffer  who  put  It  In  the  power 
of  the  third  to  do  the  act."  The  case  before 
us  Is  even  stronger;  for  Sarah  M.  Pierce  is 
not  an  innocent  party,  but  herself  participat- 
ed in  the  fraud  against  her  husband's  cred- 
itors.   See^  further,  Minnlch  v.  Shaffer,  133 
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Ind.  634,  84  N.  a.  937;  Le  CoQ  T.  Hunt  Co, 
140  Ind.  2Se,  89  N.  B.  922;  7  Am.  &  Eng. 
Bnc.  Law,  12. 

One  of  Uie  contentioos  of  counsel  for  ap- 
pellants is  tbat  the  special  flncllngs  are  in- 
mffident,  for  tlie  reason  tbat  It  Is  nowhere 
sbown  tbat  John.  S.  Fierce  was  Indebted  to 
appellees  at  the  time  of  bringing  this  ac- 
tloo.  It  Is  shown  that  said  appellant  became 
Indebted  to  varioas  persons  during  the  year 
1803,  and  tbat  the  appellees  reduced  one  of 
the  debts  to  Judgment  March  12,  1801.  It 
was  alleged  in  the  complaint  that,  at  tl^e  be- 
ginning of  the  action,  the  debts  were  doe 
and  unpaid.  There  was  no  answer  of  pay- 
ment. It  was  for  the  appellants  to  aver  and 
prove  payment,  if  payment  were  made.  As 
said  In  Hubler  y.  Fullen,  8  Ind.  273:  "The' 
complaint.  It  is  trne,  ordinarily  avers  that 
the  instrument  sued  on  has  not  been  paid. 
Still,  proof  of  that  averment  Is  not  requir- 
ed, and  therefore  It  Is  not  put  In  Issue  by  a 
general  denlaL"  See,  also.  Baiter  v.  Kistler, 
IS  Ind.  63. 

The  conclusions  of  law  were  more  t&Yor- 
able  to  appellants  than  they  were  entitled  to. 
The  judgment  is  affirmed. 

OM  iBd.  m)  — «■,■« 

CHICAGO  ft  a  B.  BY.  CO.  v.  ST.  OLAIB.> 
■  (Supreme  Court  of  Indiana.  Nov.  28, 1886.) 
Bsouvsaa  —  AppoiMTmsT  —  Jubisdictioh  or 

CODBT. 

1.  Where  an  action  to  enforce  a  Uen  for 
taxes  on  property  of  a  railway  company  with- 
in Hamilton  county  was  betron.  in  the  circuit 
court  of  that  county,  and  tne  venue  changed 
t»  Tipton  county,  which,  with  Howard  county, 
then  formed  one  Judicial  circuit,  the  Judge  of 
such  circuit,  sitting  in  chambers  in  Howard 
county,  whose  court  was  then  in  session,  had 
Jurisdiction  to  appoint  a  receiver  in  such  action, 

?^"^^^^*''•  ^h  ^^  *  1236  (Rev.  St  1881 
I  1222),  providing  that  receivers  "may  be  ap- 
pointed by  the  court,  or  the  Judge  thereof,  in 
vacation.* ' 

2.  A  receiver  may  be  appointed,  not  only 
after  final  decree  In  flie  action,  but  even  after 
an  appeal  has  been  perfected,  though  such  re 
Uef  was  not  demanded  in  the  original  bill. 
Brinliman  v.  Bltsinger.  82  Ind.  868.  foUowed. 

Appeal  from  circuit  court,  Tipton  county; 
Ix  3.  Kirkpatrlck,  Judge. 

Petition  by  Henry  St  Olalr  against  the 
Chicago  .&  Southeastern  Railway  Company 
for  the  appointment  of  a  receiver.  Prom  an 
order  appointing  a  receiver,  defendant  ap- 
peals.    Afllrmed. 

Elliott  &  Elliott,  Henry  Crawford,  and  W. 
B.  Crawford,  for  appellant  B.  F.  Limbert 
and  Shirts  &  Kilbourne,  for  appellee. 

HACKNEY,  C.  J.  On  the  2d  day  of  No- 
rember,  1883,  the  appellee,  Henry  St  Clair, 
llled  In  the  x>fflce  of  the  clerk  of  the  Tipton 
circuit  court  his  verified  petition,  entitled 
"Henry  St  Clair  vs.  The  Chicago  and  South- 
eastern Railway  Company  et  al.,"  In  which 
petition  It  was  prayed  that  a  receiver  might 
bo  appointed  to  take  charge  of,  to  operate, 

%  Rahaaring  danlad. 
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receive  the  Income  froqi>'*nd  Balntaln  the 
possession,  until  otherwise  ordered,  of,  the 
railway  and  equipment  of  the  Chicago  & 
Sontbeastem  Railway  Company.  Said  i)etl- 
tion  alleged  that  "on  the  26th  day  of  May, 
1893,"  the  petitioner  "recovered  judgment  In 
this  action  against  the  said  defendant  In  the 
sum  of  $7,683.17,  and  the  foreclosure  of  a 
lien  therefor  upon  the  railroad  property  of 
the  defendant  situate  in  the  county  of  Ham- 
ilton, and  state  of  Indiana,  the  said  sum  be- 
ing amounts  due  for  taxes  heretofore  levied 
and  assessed  against  and  upon  the  said  rail- 
road property.  That  In  said  decree  It  was 
further  adjudged  that  said  defendant  should 
I»ay  the  sum  of  money  within  ninety  days 
from  the  date  thereof,  and  that.  In  'default 
thereof,  the  plaintiff  should  be  entitled  to  bis 
legal  and  equitable  right  and  procete  for  the 
collection  of  the  same,  In  any  manner  au- 
thorized by  law  or  equity,  and  to  proceed  to 
collect  the  same  In  such  manner  as  may  be 
ordered  or  directed  by  any  court  of  gen- 
eral Jurisdiction  having  jurisdiction  over 
such  matter.  And  the.pIalntUF  now  shows 
to  the  court  that  the  said  sum  of  $7,683.17, 
together  with  the  costs  of  said  action,  are 
still  due  and  remain  wholly  unpaid,  no  part 
thereof  having  In  any  manner  been  paid  or 
satisfied,  by  said  railroad  companies,  or  ei- 
ther of  them,  since  the  rendition  of  said  de- 
cree. And  the  plaintiff  further  avers  that 
the  defendant,  the  Chicago  and  Southeastern 
Railroad  Company,  Is 'a  corporation,  owning, 
and,  until  the  times  hereinafter  mentioned, 
has  been  operating,  a  line  of  railroad  known 
as  the  Chicago  and  Southeastern  Railroad, 
extending  from  the  city  of  Anderson,  in  Mad- 
ison county,  Indiana,  westwardly  through 
said  county  of  Madison,  and  through  the 
counties  of  Hamilton,  Boone,  Montgomery, 
and  Into  the  county  of  Parke,  all  In  the 
state  of  Indiana,  the  said  line  of  railroad, 
80  passing  through  the  county  of  Hamilton, 
being  the  identical  portion  thereof  for  which 
the  lien  for  taxes  was  In  this  cause  decreed 
In  favor  of  the  plaintlft."  The  petition  then 
proceeds  to  allege  the  existence  of  certain 
mortgage  liens.  Judgments,  and  claims  for 
unpaid  employes'  services  against  said  ap- 
pellant's line  of  railway;  that  the  appellant 
was  inscdvent;  that  the  operation  of  the  rail- 
way had  been  tied  up  by  mechanics,  labor- 
ers, and  creditors  for  several  days;  that  the 
value  of  the  line  and  rolling  stock  was  $5,- 
000  per  mile;  and  that  the  earnings  of  the 
road  for  the  six  months  prior  had  been  ap- 
propriated by  the  officers  of  the  company, 
leaving  claims  unpaid.  The  theory  of  the 
petition  was  that  the  proceeding  for  the  ap- 
pointment of  a  receiver  was  incident  to,  and 
a  part  of,  an  action  to  establish  a  lien  for 
taxes  paid  by  St  Clair,  though  it  alleges 
the  prior  recovery.  In  such  action,  of  a  judg- 
ment for  $7,603.17,  and  a  decree  foreclosing 
a  lien  therefor  against  this  appellant's  rail- 
way in  Hamilton  county,  Ind. 
The  transcript  brings  Into  this  court  the 
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proceedings  had  tn  an  action  by  St.  Clair 
against  the  Midland  Railway  Company,  this 
appellant,  and  nuilnei'ous  others,  wherein  he 
sought  by  complaint,  and,  on  the  26th  day 
of  May,  1893,  obtained,  a  Jndgment  against 
the  Midland  Railway  Company  for  97,«93.17, 
together  with  a  declared  lien  npon  the  rail- 
way of  said  company  within  Hamilton  coun- 
ty, Ind.,  prior  to  all  claims  of  this  appellant 
.  and  all  others,  defendants  in  said  action. 
Said  action,  it  appears,  was  instituted  in  the 
Hamilton  circuit  court  to  enforce  a  lien  for 
taxes  accrued  In  Hamilton  cgunty  against 
the  Midland  Railway  within  Hamilton  coun- 
ty. The  venue  of  said  action  was  changed 
to  the  Tipton  circuit  court,  and  Judgment 
and  decree  followed,  as  we  have  shown. 
The  petition  for  a  receiver  was  heard,  and 
a  receiver  appointed  for  the  entire  railway 
and  equipment,  consisting  of  a  line  of  rail- 
way extending  through  several  counties  In 
this  state.  Including  Hamilton  county,  but 
not  Including  either  of  the  counties  of  Tip* 
ton  and  Howard.  The  appointment  was 
made  on  the  13th  day  of  November,  1803, 
and  In  vacation  of  the  Tipton  circuit  court, 
and  by  the  Judge  of  said  court  In  chambers, 
during  the  term  of  the  Howard  circuit  court, 
and  at  the  city  of  Kokomo,  in  said  county  of 
Howard;  the  said  counties  of  Tipton  and 
Howard  then  forming'  one  circuit,  over 
which  said  Judge  presided.  The  transcript 
brings  also  into  this  court  a  copy  of  a  writ 
of  supersedeas  issued  by  this  court  on  the 
11th  day  of  November,  1893,  In  the  appeal  of 
the  Midland  Railway  Company  and  the  Chi- 
cago &  Southeastern  Railway  from  the  Judg- 
ment and  decree  in  said  original  action  In 
this  court 

The  errors  assigned  In  this  conrt  in  the 
present  case  are:  "(1)  That  the  order  ap- 
pointing the  receiver '  is  void,  because  the 
Judge  had  no  Jurisdiction  over  the  person  or 
property  of  appellant;  (2)  that  such  order  is 
Irregular  and  erroneous;  (3)  that  no  suit 
was  pending  In  said  Tipton  circuit  court 
against  appellant  when  said  order  was 
granted;  (4)  that  such  order  was  granted 
contrary  to  the  statute.  "The  second  and 
fourth  assignments  are  each  too  general.  In- 
definite, and  uncertain  to  suggest  error. 
The  third  assignment  suggests  a  mixed  ques- 
tion of  law  and  fact,  and  Is  not  predicated 
upon  any  ruling,  pleading,  or  evidence  in  the 
case. 

It  has  been  seen  that  the  transcript  con- 
tains the  proceedings  had  in  the  original 
cause,  but  we  have  not  held  that  such  pro- 
ceedings are  a  part  of  the  record.  They  do 
not  appear  in  the  transcript  as  evidence,  nor 
as  exhibits  to,  or  parts  of,  any  pleading,  and 
are  not  made  part  of  the  record  by  bill  of  ex- 
ceptions or  order  of  court.  They  are  recited 
in  the  transcript  apparently  as  steps  prelim- 
inary to  the  action  appointing  a  receiver. 
The  appellant  is  responsible  for  the  record 
as  It  comes  to  us,  and,  If  we  are  to  indulge 
presumptions  as  to  its  object  In  bringing 


these  recitals  into  the  transcript,  the  pre- 
sumption must  be  that  It  was  to  exhibit  the 
case  auxiliary  to  which  the  receiver  was  ap- 
pointed. These  proceedings  do  not  disclose 
an  appeal  from  the  Judgment  In  that  case. 
To  establish  that  fact  we  are  referred  to  a 
copy  of  a  supersedeas  writ,  recited  by  the 
clerk  as  a  part  of  his  transcript,  and  which 
Is  not  shown  to  have  come  Into  the  record  as 
evidence,  by  bill  of  exceptions  or  order  of 
court  The  record  in  this  case  discloses  no 
appeal  bond  in  the  original  case.  These  are 
the  facts  from  which  we  must  Judge,  if  we 
may  consider  them,  as  to  whether  a  case  was 
pending  in  the  lower  court  at  the  time  of  the 
appointment  of  the  receiver.  The  question 
9f  law  involved  in  this  Inquh-y  arises  upon 
the  construction  and  efTect  of  the  decree  in 
the  original  cause,  which  decree  comes  to  us, 
as  we  have  shown,  by  the  recital  of  the  pro- 
ceedings in  the  original  cause.  -The  only 
knowledge  brought  to  us  by  the  record  of  the 
hearing  of  the  petition  for  the  receiver  Is 
through  the  recitals  of  the  order  of  the  Judge 
making  the  appointment-  By  said  order  the 
proceeding  Is  treated  as  a  part  of  the  original 
cause.  It  finds  notice  to  the  appellant  of  the 
application,  and  discloses  the  fact  that  evi- 
dence was  adduced  npon  the  bearing.  It  is 
further  disclosed  that  there  were  applications, 
not  only  by  the  plaintifT,  but  by  "intervening' 
petitioners,"  and  that  there  was  a  hearing 
upon  the  petitions  of  each.  No  intervening 
petitions  and  no  evidence  is  brought  Into  the 
record.  In  considering  the  third  assignment 
of  error,  we  think  it  Is  apparent  that  the 
record  does  not  disclose  any  question  of  law 
made  available  thereby.  Assignments  of  er- 
ror should  present  only-  questions  of  law. 
Rev.  St  1894,  !  667  (Rev.  St  .1881,  i  055). 

The  first  assignment  of  error,  that  "the 
Judge  had  no  Jurisdiction  over  the  person  or 
property  of  the  appellant,"  remains  for  con- 
sideration alone.  It  Is  first  insisted  that,  sit- 
ting in  chambers  In  Howard  county,  the 
Judge  of  the  Tipton  circuit  court,  who  was  ex 
officio  Judge  of  the  Howard  circuit  court, 
then  In  session,  exceeded  his  territorial  Juris- 
diction in  passing  upon  the  application.  By 
Rev.  St.  1894,  i  1236  (Rev.  St  1881,  «  1222). 
it  is  expressly  provided  that  receivers  "may 
be  appointed  by  the  court  or  the  Judge  there- 
of, in  vacation."  This  is  a  provision  that  re- 
ceivers may  be  appointed  "at  chambors"; 
that  is  to  say,  "out  of  court"  By  article  7, 
§  9,  of  the  state  constitution,  and  section 
1364,  Rev.  St  1894  (section  1312,  Rev.  St 
1881),  the  Judges  are  elected  by  the  voters 
of  their  respective  circuits,  are  required  to  re- 
side within  their  circuits,  and  are  known  as 
the  Judges  of  their  circuits.  One  object  In 
requiring  the  residence  within  the  circuit 
over  whose  courts  the  judge  presides  was  to 
enable  those  having  business  within  the  cir- 
cuit to  find  the  Judge,  without  going  to  some 
remote  corner  of  the  state,  to  transact  such 
business.  Business  of  that  character,  requir- 
ing speedy  action,  such  as  the  granting  of  re- 
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straining  orders,  appointing  recelTers,  etc., 
was  contemplated  by  the  requirement  as  to 
residence.  A  proper  regard  for  the  business 
of  the  court  of  one  county  in  a  circuit  would 
deny  any  rule  which  would  require  the  Judge, 
probably  in  the  midst  of  a  trial  of  great  im- 
portance, to  drop  his  engagement,  and  hasten 
to  another  county  of  his  circuit,  to  pass  upon 
an  application  for  an  emergency  writ  or  or- 
der. Nor  was  it  contemplated,  when  our  ju- 
dicial system  was  framed,  that  proceedings, 
often  of  such  emergency  as  to  demand  imme- 
diate action,  should  lie  over  until  the  Judge 
of  the  circuit  might  find  it  convenient  and 
safe  to  the  business  In  hand  to  go  to  another 
county  specially,  or  in  the  regular  course  of 
bis  terms  of  court.  Hearings  in  chambers, 
we  conclude,  therefore,  were  designed  to  be 
held  In  any  county  of  the  circuit  over  whose 
courts  the  Judge  may  preside.  A  question 
similar  to  this  was  so  decided  in  Railroad 
Co.  V.  Sloan,  31  Ohio  St  2. 

It  is  further  contended  against  the  Jurisdic- 
tion <rf  the  circuit  Judge— First,  that  no  action 
to  which  the  petition  could  become  ancillary 
was  pending,  the  original  cause  having  been 
finally  disposed  of,  and  Judgment  rendered; 
and,  second,  that  an  app^  from  the  original 
Judgment  to  this  coiu-t  had  been  perfected, 
the  supersedeas  writ  having  the  effect  to 
stay  all  further  proceedings  in  that  case. 
Disregarding  the  doubt  already  suggested  as 
to  the  condition  of  the  record  to  disclose  the 
facts  involved  in  these  objections,  and  re- 
garding, for  the  purposes  of  this  question, 
that  what  has  been  called  the  original  action 
was  pending  on  appeal  from  a  final  Judgment 
of  the  Tipton  circuit  court  at  the  time  of  the 
petition  for  a  receiver,  we  thinis  the  question 
put  at  rest  by  the  form»  decisions  of  this 
court.  In  Connelly  v.  Dickson,  76  Ind.  440, 
the  point  as  to  appointments  of  receivers  aft- 
er final  decree  was  squarely  made,  and  this 
court,  speaking  by  Woods,  J.,  said:  "It  is, 
perhaps,  of  rare  occurrence  that  courts  are 
called  upon  to  appoint  a  receiver  after  final 
decree  In  a  cause,  but  that  such  appointments 
may  be  made  is  well  settled;  and  this  may 
be  done,  notwithstanding  the  original  bill 
did  not  pray  a  receiver,  since  the  appoint- 
ment in  such  case  is  made  because  of  occur- 
rences subsequent  to  the  decree."  See  au- 
thorities there  dted.  In  Brlnkman  v.  lUtz- 
Inger,  82  Ind.  358,  a  receiver  bad  been  ap- 
pointed, not  only  after  final  decree,  but  after 
an  appeal,  and  this  court  said:  "He  may 
be  appointed  after  the  decree,  while  the  de- 
cree remains  in  force,  whether  such  relief 
was  prayed  for  In  the  complaint  or  not"; 
citing  authorities.  And  it  was  there  further 
said:  "That  suit,  bavlng  been  appealed  to 
the  supreme  court,  may  be  regarded  as  yet 
pending  for  the  purpose  ot  an  application 
for  a  receiver  of  the  rents  and  profits,  and 
we  think  the  court  that  r^idored  the  decree 
appealed  from  was  the  proper  court  to  hear 
and  determine  such  application.  Whether 
tbe  application  be  made  by  motion  or  peti- 


tion, or  in  the  form  of  a  complaint,  is,  xm6et 
one  practice,  immaterial  In  such  a  case.*' 
The  ofllce  of  a  receiver  is,  manifestly,  to  aid, 
by  the  preservation  of  property,  in  making 
effective  the  court's  decree.  It  has  always 
been  regarded  as  an  auxiliary  or  onclllary 
proceeding,  and  rarely.  If  ever,  as  an  inde- 
pendent proceeding.  If  occurrences  arise 
after  the  decree  which  threaten  the  effective- 
ness of  the  decree,  why  should  not  the  power 
exist  to  then  make  the  appointment.  In  the 
present  cose,  when  the  venue  was  changed 
to  Tipton  county,  the  parties  impliedly,  as 
well  as  by  necessary  operation  of  law,  sub- 
mitted to  the  Jurisdiction  of  that  court  all 
incidental  personal  and  property  rights.  Of 
course,  we  do  not  suggest  that,  as  to  person 
or  property,  the  incidental  right  to  the  ap- 
pointment of  a  receiver  without  notice  was 
carried  into  the  Tipton  circuit  court;  but,  by 
force  of  the  change  of  venue,  any  decree  or 
Judgment  as  to  property  or  person  became 
binding  as  to  property,  as  well  as  to  the  per- 
son, the  same  as  it  rendered  In  the  county 
In  which  the  suit  originated.  So  with  refer- 
ence to  any  incidental  right  The  appoint- 
ment of  a  receiver,  where  the  petition  and 
proof  disclose  sufficient  facts.  Is  a  right  Inci- 
dent to  the  original  suit,  and  Is  binding  alike 
upon  person  and  property  as  the  ori^nal 
decree.  Here  the  record  discloses  notice  of 
the  petition.  The  sufficiency  of  the  petition 
is  not  made  a  question  by  assignment  of 
error,  and  we  venture  no  opinion  thereon. 
Tbe  questions  ot  insolvency,  the  .character 
of  the  railway,  with  reference  to  its  admit- 
ting of  a  receivership  for  that  part  of  the 
line  within  Hamilton  county  alone,  without 
Interference  with  public  rights,  and  questions 
of  like  character,  do  not  Involve  the  Juris- 
dictional objection  to  the  action  of  the  Judge 
of  the  Tipton  circuit  court,  but  go  rather  to 
the  propriety  of  action  tlian  to  the  power 
to  act 

We  conclude,  therefore,  that  no  available 
error  is  disclosed  by  the  record,  and  the  order 
of  the  circuit  Judge  is  affirmed. 


(142  Ind.  636) 

WRIGHT  ir.  CITY  OF  CRAWFORDSVILLE. 

(Supreme  Court  of  Indiana.    Nov.  26, 1895.) 

Death  bt  Wko-nofui.    Act  —  IntozioatioIi  of 
Decbobkt — Appeal— Frescmption. 

1.  Where  the  evidence  is  not  in  the  record 
by  bill  of  exceptions,  it  will  be  presumed  that 
instructions  stating  correct  propositions  of  law 
were  not  applicable  to  the  evidence,  and  there- 
fore properly  refused. 

2.  Where  the  evidence  is  not  in  the  record, 
and  instructions  given  state  correct  abstract 
propositions  of  law,  a  reversal  cannot  be  had  on 
the  ground  that  they  are  inapplicable  to  the 
evidence. 

3.  In  an  action  for  death  by  wrongful  act, 
evidence  of  habitual  drunkenness  of  decedent 
is  admisaible  in  mitigation  of  damages. 

4.  In  an  action  for  death  by  wrongful  act, 
evidence  that  decedent  was  drunk  a  few  hours 
before  the  accident  is  admissible  to  show  con- 
tributory negligence. 
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S.  Where  the  complaint  for  death  by 
wrongful  act  avers  that  the  decedent  had  sober 
habits,  and  the  evidence  is  not  in  the  record, 
it  will  be  assumed  that  evidence  by  defendant 
of  habitual  drunkenness  of  decedent  was  given 
to  rebut  evidence  by  plaintiff,  under  the  aver- 
ment of  the  complaint. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  F.  Harney,  Judge. 

Action  by  James  Wright,  administrator, 
against  the  city  of  Grawfordsvllle,  for  death 
of  his  intestate.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Wright  &  Seller  and  Crane  &  Anderson, 
for  appellant  Thomas  &  Whittlngham,  for 
appellee.  ■ 

JORDAN,  J.  Action  by  the  appellant  In 
the  court  below  to  recover  damages  for  the 
death  of  bis  decedent,  alleged  to  be  due  to 
the  negligence  of  appellee.  It  appears  from 
the  complaint  that  the  decedent  was  a  cab- 
man In  the  city  of  CrawfordsvlUe,  and  that 
on  the  night  of  October  21,  1894,  while  driy- 
ing  his  cab  along  a  street  In  said  city,  he 
drove  Into  a  ditch  which  the  city  had  negli- 
gently omitted  to  properly  guard,  by  means 
of  guard  rails,  etc.;  that,  by  reason  thereof, 
his  cab  was  overturned,  and  he  was  thrown 
Into  the  ditch,  and  one  of  the  horses  attached 
to  the  cab  fell  upon  him,'  and  broke  his 
neck;  tliat  he  left,  surviving  him,  a  minor 
child  and.  mother  and  sister,  depending  upon 
him  for  support.  A  trial  resulted  In  a  ver- 
dict In  favor  of  the  appellee,  upon  which, 
over  appellant's  motioq  for  a  new  trial.  Judg- 
ment was  rendered. 

The  error  assigned  is  the  overruling  of 
the  motion  for  a  new  trial.  The  record 
seems  to  have  been  framed  under  the  pro- 
visions of  section  630  of  the  Code  of  Civil 
Procedure,  in  order  to  reserve  the  questions 
of  law  decided  by  the  lower  court,  during 
the  progress  of  the  cause  herein,  for  the  de- 
cision of  this  court.  The  contentions  of  ap- 
pellant's learned  counsel,  in  the  main,  are 
that  the  court  erred  in  giving  and  refusing 
certain  instructions,  and  in  permitting  cer- 
tain evidence  relating  to  the  intoxication  of 
the  decedent  to  be  given  to  the  Jury  by  the 
appellee. 

The  evidence  is  not  In  the  record,  and  there 
is  no  statement  of  the  trial  Judge  In  the 
bill  of  exceptions  that  there  was  any  com- 
petent evidence  Introduced  upon  the  trial 
material  to  the  points  covered  by  the  in- 
structions, as  provided  by  section  650  of  the 
Code  and  rule  30  of  this  court  Where  the 
evidence  is  not  In  the  record  by  a  bill  of  ex- 
ceptions, and  the  record  in  the  cause  is  not 
properly  made  up  under  the  statute  and 
rules  of  this  court,  so  that  we  can  consider 
the  questions  Involved,  which  cannot  be  fully 
understood  and  decided  without  the  evidence, 
we  must  B.S  to  these  questions,  presume  in 
favor  of  the  rulings  of  the  lower  court  there- 
on. Railway  Co.  v.  Adams,  112  Ind.  302,  14 
N.  E.  80;  Bain  v.  Goss,  123  Ind.  511,  24  N. 
E.  361;  Shugart  v.  MUes,  125  Ind.  445,  25  N. 


E.  551;  Jones  t.  Foley,  121  Ind.  180,  22  N. 
E.  987;  Smith  ▼.  James,  131  Ind.  131,  .%  N. 
E.  902;  Elliott  App.  Proc.  f  241.  Controlled 
by  this  rule,  under  the  state  of  the  record 
in  the  case  at  bar,  we  must  presume  that 
the  instructions  refused  by  the  court  over  ap- 
pellant's request,  although  they  may  have 
stated  the  law  correctly  in  the  abstract,  were 
not  relevant  or  applicable  to  any  evidence 
before  the  Jury,  and  therefore  properly  re- 
fused. 

Complaint  lis  alao  made  that  certain  In- 
structions given  by  the  court  on  Its  own  mo- 
tion, and  also  at  the  request  of  appellee, 
are  wrong.  But  It  has  been  repeatedly  held 
by  this  court  that  wb»e  the  evidence  is  not 
In  the  record,  a  Judgment  will  not  be  re- 
versed for  giving  instructions  which  would 
be  correct  under  any  evidence  that  could 
have  been  Introduced  within  the  Issues  of 
the  cause.  We  have  examined  the  Inistruc- 
tlons  given  by  the  court  of  which  appellant 
complains,  but  none  of  them  appear  to  be 
substantially  faulty  In  the  abstract;  and,  in 
the  absence  of  the  evidence,  we  cannot  ad- 
Judge  that  they  were  Inapplicable  to  any 
evidence  that  might  have  been  given  under 
the  issues.  Rapp  v.  Kester,  125  Ind.  79,  25 
N.  E.  141,  and  cases  cited. 

Another  contention  oif  appellant  Is  that  the 
court  erred  In  permitting,  over  Its  objec- 
tions, certain  witnesses  to  testify  In  behalf 
of  appellee  relative  to  acts  of  drunkenness 
on  the  part  of  decedent  Tbia  evldenoe  is  set 
out  In  the  bill  of  exceptions,  and  It  shows 
that  for  a  period  of  a  year,  and  over,  prior  to 
his  alleged  death,  he.  was  repeatedly  seen 
In  a  state  of  Intoxication.  The  complaint 
alleged  that  "the  deceased  was  thirty-eight 
years  old,  and  that  be  was  a  sober  and  in- 
dustrious man.  In  good  health,  and  able  to 
earn  a  livelihood  for  himself  and  those  de- 
pendent upon  him."  We  must  presume,  in 
the  absence  of  anything  in  the  record  show- 
ing the  contrary,  that  appellant  introduced 
evidence  toidlog,  at  least  to  establish  the 
averment  that  the  decedent  was  a  sober  and 
industrious  man,  for  the  purpose  of  showing 
that  he  was  more  valuable  to  his  dependent 
family  as  a  protector,  and  in  rendering  serv- 
ices for  their  support,  than  If  he  had  been 
an  Idle  and  dissolute  person,  and  that  the 
evidence  In  controversy  was  admitted  by  the 
court  to  rebut  that  given  by  appellant  under 
the  averment  in  the  complaint  See  3  Wood, 
Ry.  Law,  i  414.  But  aside  from  this  pre- 
sumption, we  think  that  the  evidence  was 
legitimate  under  the  issues  to  be  considered 
by.  the  Jury  upon  the  question  of  the  amount 
of  damages  to  be  awarded.  The  repeated 
acts  of  drunkenness  disclosed  by  the  evidence 
tended  to  prove  that  the  deceased  was  ad- 
dicted to  the  vicious  Iiabit  of  becoming  In- 
toxicated to  an  extent  tbat,  had  he  lived, 
would  have  tended  to  Impair  his  ability  to 
earn  money,  and  so  use  It  In  a  manner  that 
would  contribute  to  the  proper  support  of 
his  Xamlly.   It  1«  a  fiust  generally  conceded 


Digitized  by 


Google 


Aid.) 


WBIGHT  •.  CITY  OF  CBAWFORDSVILLE. 


229 


and  recognized  tbat  drunkenness,  as  a  habit, 
tends  to  absorb  the  earnings  of  the  person 
addicted  thereto,  and  renders  him  less  fit 
to  accomplish  that  which  he  might  If  he  -were 
of  temperate  habits.  In  actions  of  the  char- 
acter of  the  one  under  consideration,  the 
Jury  Is  authorized,  in  awarding  damages,  to 
take  Into  consideration  the  pecuniary  loss  or 
Injury  resulting  to  those  most  nearly  relat- 
ed to  the  deceased;  and  It  la  obvious,  w« 
think,  that  where  It  Is  made  to  appear  that 
the  decedent  was  addicted  to  the  habit  of 
Intoxication,  and  In  spending  his  earnings 
In  whole  or  In  part,  as  the  case  might  be, 
for  Intoxicating  liquors,  the  loss  resulting 
from  his  death  to  those  dependent  upon  him 
for  support  and  protection  In  the  future 
would  not  be  as  great  as  In  a  case  where 
It  appeared  that  the  deceased  was  a  sober 
and  industrious  man.  In  3  Wood,  Ry.  Law, 
t  414,  In  discussing  the  question  of  compen- 
sation in  cases  of  tills  kind,  it  Is  said:  "The 
business,  edncatton,  and  habits  of  sobriety 
and  economy  of  the  deceased  may  be  con- 
sidered." In  6  Am.  &  Eng.  Enc.  Law,  p.  128, 
tt  Is  said:  "In  estimating  such  damages, 
the  Jury  may  also  consider  the  decedent's 
personal  character,  and  mental  and  physical 
capacity."  In  the  case  of  Railroad  Co.  t. 
Prince,  2  HeiSk.  S80,  the  court  said:  'In 
estimating  damages  sustained  by  the  defend- 
ant in  error.  It  was  legitimate  for  the  plain- 
tiff in  error  to  show  by  proof  that  the  de- 
ceased was  a  dmi&en  and  worthless  man, 
and  made  no  proylslon  for  his  family. 
These  were  legitimate  facts  to  be  considered 
In  estimating  damages."  In  an  action  by  a 
father  for  the  seduction  of  his  daugucer,  the 
character  of  the  latter,  for  chastity,  prior  to 
her  seduction,  is  inTolved  in  the  Issue  upon 
the  question  of  damages;  and  proof  of  par- 
ticular acts  of  her  sexual  immorality  or  las- 
civious conduct  are  held  to  be  admissible 
in  evidence,  in  mitigation  of  damages.  See 
Bhattuck  t.  Myers,  13  ind.  46;  Long  v.  Mor- 
rison, 14  Ind.  505;  City  of  South  Bend  y. 
,  Hardy,  08  Ind.  577;  Field,  Dam.  1 106;  Abb. 
Tr.  Br.  p.  682,  c.  45,  |  7,  and  authorities 
dted.  These  acts,  In  suits  for  seduction, 
seem  to  be  admissible  upon  the  theory  that, 
if  the  woman  was  unchaste  before  her  fall, 
the  injury  perpetrated  by  the  wrongdoer 
may  I>e  said  not  to  be  so  great  in  its  results 
as  it  would  be  Iiad  she  been  of  a  previous 
chaste  character,  and  the  Jury  may  there- 
fore and  ought  to  consider  the  fact  of  her 
previous  unchastlty  in  mitigation  of  dam- 
ages. See  Field,  Dam.  i  108.  It  has  been 
held,  also,  that,  la  an  action  upon  a  breach 
of  a  marriage  contract,  the  want  of  virtue 
and  sobriety  in  the  plaintifF,  and  dissolute 
conduct,  after  her  engagement  or  before.  If 
unknown  to  the  defendant,  may  t>e  given  in 
•Tidence^  at  least,  in  noitipation  of  damages. 


upon  the  ground,  also,  fliat  an  unchaste 
woman  cannot  be  injured  by  a  breach  of 
the  promise  of  marriage  to  the  same  extent 
as  a  virtuous  one.  Id.  It  is  true,  as  a  gen- 
eral rule,  that  the  moral  character  of  par- 
ties to  an  action,  as  parties,  Is  not  involved, 
and  therefore  not  relevant  in  evidence,  but 
there  are  some  well-recognized  exceptions  to 
this  rule.  Suffice  It  to  say,  however,  there 
are  actions,  of  which  the  one  at  bar  Is  an 
example,  where  particular  traits,  habits,  or 
disposition  of  a  party,  or  the  person  whose 
Injury  or  death  is  the  source  of  the  action, 
may  become  material  to  some  issue,  and 
therefore  admissible. 

Counsel,  however,  further  contend  that  the 
particular  acts  of  intoxication  were  not  com- 
petent In  evidence,  and  they  cite  ns  to  the 
rule  applicable  to  the  impeachment  of  a  wit- 
ness on  character;  but  they  seemingly  con- 
fuse "real  character"— that  which  is  actually 
impressed  by  nature,  traits,  or  habits  upon 
a  person— with  what  is  generally  termed 
"reputed  character."  Reputation  may  be 
evidence  of  character,  but  it  Is  not  character 
Itself.  That  which  a  person  is  must  be  dis- 
tinguished from  what  he  is  reputed  to  be. 
Reputed  character  is  said  to  be  the  slow- 
spreading  Influence  of  opinion,  arising  out 
of  the  deportment  of  an  individual  In  the 
society  in  which  be  moves;  and  In  admit- 
ting this  species  of  character  in  evidence  in 
actions,  for  any  purpose  for  which  It  may 
be  admissible,  under  the  rule  allowing  the 
same,  specific  or  particular  acts  of  immoral- 
ity are  not  generally  permitted  to  be  shown. 
See  2  Rice,  Ev.  i  506.  As  to  the  distinction 
made  between  real  and  reputed  character, 
see  Lyons  v.  State,  62  Ind.  420.  The  specific 
acts  of  Intoxication  upon  the  part  of  the 
deceased  were  proper  as  tending  to  show, 
not  what  was  reputed  to  be  a  fact,  but 
what  was  in  reality  a  trait  or  habit  to 
which  he  had  become  addicted,  and  which 
had  actually  impressed  upon  him  its  bad 
effects.  We  are,  therefore,  of  the  opinion 
that  the  evidence  In  controversy  was  compe- 
tent to  be  considered  by  the  Jury  upon  the 
question  of  estimating,  or  rather  in  mitiga- 
tion of,  damages  in  the  event  they  found 
in  favor  of  the  appellant  under  the  issues  in 
the  case,  and  the  court  did  not  err  in  re- 
fusing appellant's  motion  to  reject  it  A 
portion  of  this  evidence  went  to  show  that 
the  decedent,  only  a  few  hours  prior  to  the 
accident,  was  intoxicated.  This  part  was 
also  proper,  perhaps,  upon  another  ground, 
namely,  as  tending  to  prove,  as  insisted  by 
appellee,  that  the  deceased  was  in  a  condi- 
tion of  intoxication  when  he  drove  into  the 
ditch,  and  therefore  did  not  exercise  due 
care. 

There  Is  no  available  error  in  the  record, 
and  the  Judgment  is  therefore  affirmed. 
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MITCHELL  T.  BAIN  et  aL 

(Sapreme  Court  of  Indiana.    Nov.  26,  1885.) 

BaSBMBNT— TlTLB   BY  Prksoriptios— Pleadiso— 

Adtekbb  Usb— Watee  Course— Divbrsios 

— Sdrpaob  Wateb. 

1.  Under  an  allegation  that  the  only  means 
of  access  to  plaintiffs'  land  was  a  roadway 
which  was  used  by  plaintiffs  continuously  for 
50  years,  and  that  during  said  time  said  road 
was  an  easement  belonging  to  plaintiffs'  land, 
title  to  such  easement  may  be  shown  by  grant 
or  prescription. 

2.  To  show  title  to  a  roadway  in  another's 
land  by  prescription,  an  allegation  that  it  was 
used  by  plaintiffs  for  50  years  continuously, 
with  the  knowledge  and  acquiescence  of  the 
owner,  is  sufficient,  without  an  averment  that 
the  use  thereof  was  adverse. 

3.  Special  findings  that  a  roadway  was 
used  continuously  for  60  years  as  an  easement 
being  silent  as  to  whether  the  use  of  said  road 
was  permissive,  it  will  be  presomed  to  be  ad- 
verse. 

4.  Where  water  from  a  spring  flowed  in  a 
channel  to  a  point  where  it  was  spread  over  low 
ground,  and)  thence,  from  time  immemorial, 
flowed  again  in  a  definite  channel  at  certain 
seasons  of  the  year,  onto  defendant's  land, 
and  formed  pools  there,  defendant  has  no  right, 
by  erecting  an  embankment  on  his  land,  to 
prevent  the  flow  of  said  waters,  and  cause  the 
same  to  be  thrown  back  on  plaintiffs'  road- 
way. 

5.  One  has  no  right  to  collect  the  surface 
water  on  bis  own  land,  and  pour  it  in  a  volume 
on  the  private  roadway  of  another. 

Appeal  from  circuit  court,  Morgan  coun- 
ty; George  W.  Grubb,  Judge. 

Action  by  Perlina  Bain  and  others  against 
Edgar  V.  Mitchell  to  enjoin  defendant  from 
diverting  a  water  course.  PlaintiCfs  bad 
Judgment,  and  defendant  appeals.    Affirmed. 

Chas.  O.  Renner  and  Jas.  V.  Mitchell,  tor 
appellant.  W.  R.  Harrison  and  Jordan  & 
Matthews,  for  appellees. 

MONKS,  J.  This  was  an  action  brought 
by  appellees  to  enjoin  appellant  from  erect- 
ing and  maintaining  an  embankment  on  his 
own  land,  by  means  of  which  the  water  was 
collected,  and  caused  to  flow  and  run  In 
large  quantities  into  a  private  road  of  ap- 
pellees, their  only  means  of  ingress  and 
egress  to  their  farm  of  250  acres,  thereby 
rendering  the  same  unsafe  for  use,  and  to 
recover  damages.  A  demurrer  to  the  com- 
plaint for  want  of  facts  was  overruled,  an 
answer  filed,  and,  at  request  of  appellant, 
the  court  made  a  special  finding  of  facts, 
and  stated  its  conclusions  thereon.  Appel- 
lant excepted  to  the  conclusions  of  law,  and, 
over  a  motion  by  him  for  a  Judgment  on  the 
special  findings,  the  court  rendered  Judg- 
ment in  favor  of  appellees.  The  only  errors 
urged  are:  (1)  The  court  erred  In  overrul- 
ing the  demurrer  to  the  complaint;  (2)  the 
court  erred  in  Its  conclusions  of  law. 

Appellant  insists  that  the  appellees  claim 
title  to  the  private  way  In  controversy  by 
prescription,  and  that  the  allegations  In  the 
complaint  are  not  sufficient  to  sustain  such 
title,  for  which  reason  the  complaint  is  not 
good    It  is  alleged  in  the  complaint  "that 


appellees  are  the  owners  of  certain  real  es- 
tate, and  that  the  only  means  of  ingress  and 
egress  to  and  from  said  farm  is  over  the 
road  in  controversy,  to  a  public  highway, 
and  that  the  same  has  been  used  by  appel- 
lees and  those  under  whom  they  claim  for  60 
years,  to  the  present  time,  continuously,  and 
that  said  road  has  been  during  all  of  said 
times,  and  still  Is,  an  easement  and  right  of 
way,  belonging  to  and  connected  with  the 
aforesaid  described  land  of  these  plaintiffs." 
This  is  a  sufficient  allegation  as  to  appellees' 
title  to  said  road  in  controversy  to  with- 
stand a  demurrer.  Under  this  allegation, 
title  to  such  easement  may  be  shown  by 
grant  or  prescription.  Steel  v.  Grlgsby,  79 
Ind.  184;  Sanxay  v.  Hunger,  42  Ind.  44. 
The  specific  allegations,  we  think,  are  also 
sufficient  to  show  title  by  prescription. 
Archb.  N.  P.  (Plnlay's  Ed.)  •457;  2  Chit.  PI. 
807-810;  8  Chit  PL  1118,  1119;  2  Saund. 
113a-U4c. 

It  is  alleged  "that  appellees  and  their 
grantors  have,  for  fifty  years  continuously, 
to  the  commencement  of  the  action,  used 
said  road  as  a  means  of  Ingress  to  and 
egress  from  their  real  estate,  with  the  knowl- 
edge and  acquiescence  of  appellant  and  his 
grantors,  and  that  said  easement  and  right 
has  been  enjoyed  by  the  appellees  and  their 
grantors  for  the  period  aforesaid,  without 
obstruction,  hindrance,  or  interruption,  un- 
der a  claim  of  right  so  to  do."  It  is  not  es- 
sential that  the  word  "adverse"  be  used. 
The  rule  is  thus  stated:  "111  order  that  the 
enjoyment  of  an  easement  in  another's  land 
may  be  conclusive  of  the  right,  it  must  be  . 
adverse;  that  is,  under  a  claim  of  title,  with 
the  knowledge  and  acquiescence  of  the  own- 
er of  the  land,  and  uninterrupted."  2  GreoiL 
Ev.  (16th  Ed.)  {  539,  and  notes;  Sargent  v.  Bal- 
lard, 9  Pick.  257;  2  Saund.  175d,  note  2.  An 
allegation  that  the  possession  was  under  a 
claim  of  right,  with  the  knowledge  and  ac- 
quiescence of  the  owner,  is  equivalent  to  an 
allegation  that  it  was  adverse.  It  is  clear 
that  the  demurrer  to  the  complaint  was  - 
properly  overruled. 

It  is  also  Insisted  by  appellant  that  the 
special  finding  only  shows  that  the  appel- 
lees, and  those  under  whom  they  claim,  "en- 
Joyed  a  permissive  user  of  said  lane  or  pass- 
way  for  sixty  years  or  more,  under  a  claim  of 
right,  but  it  is  not  shown  that  said  claim  ot 
right  was  exclusive  or  adverse  to  appel- 
lant's," and  that  this  is  fatal  to  appellees' 
case.  There  is  nothing  in  the  finding  to 
show  that  the  use  of  said  road  was  permis- 
sive. The  law  Is  that  If  there  has  been  the 
use  of  an  easement  for  20  years,  unexplain- 
ed, it  will  be  presumed  to  be  under  a  claim 
of  right  and  adverse,  and  be  sufficient  to  es- 
tablish the  title  by  prescription,  and  author- 
ize the  presumption  of  a  grant,  unless  con- 
tradicted or  explained.  Washb.  Easem.  (4th 
Ed.)  p.  156,  §  31.  If  the  use  be  unexplained, 
it  will  be  presumed  to  be  adverse.  School 
Dlst  V.  Lynch,  33  Conn.  334;   Hammond  t. 


Digitized  by 


Google 


Ind.) 


MITCHELL  «.  BAIN. 


231 


Zebner,  23  Barb.  473,  21  N.  Y.  118;  Biddle 
T.  Ash,  2  Ashm.  211.  Where  one  uses  an 
easement  wbenever  he  sees  proper,  without 
aaklng  permission  and  without  objection,  It 
Is  adverse;  and  an  uninterrupted  adverse 
enjoyment  for  20  years  Is  a  title  which  can- 
not afterwards  be  disputed.  Such  enjoy- 
ment, without  explanation  how  It  began,  is 

,  presumed  to  have  been  In  pursuance  of  a 
grant  The  owner  of  the  land  has  the  bur- 
den of  proving  that  the  use  of  the  easement 
was  under  some  license,  indulgence,  or  spe- 
cial contract.  Inconsistent  with  a  claim  of 

,  right  by  the  other  party.  Nowlin  v.  Whip- 
ple, 120  Ind.  686,  22  N.  E.  669,  and  cases  cit- 
ed on  page  688,  120  Ind.,  page  668,  22  N.  E.; 
Dyer  v.  Eldridge,  136  Ind.  054,  86  N.  B.  622; 
Fierce  v.  Clond,  42  Pa.  St  118,  114;  Ganett 
T.  Jackson,  20  Pa.  St  335;  Hammond  ▼. 
Zebner,  21  N.  Y.  118,  23  Barb.  473;  Sargent 
T.  Ballard,  9  Pick.  254,  255;  Blancbard  v. 
Moulton,  63  Me.  434;  McArtbnr  v.  Carrie, 
32  Ala.  75;  Chalk  y.  McAlily,  11  Rich.  153; 
Blake  v.  Everett  1  Allen,  250;  Barnes  v. 
Haynes,  18  Gray,  188;  Stearns  ▼.  Janes,  12 
Allen,  582;  Washb.  Easem.  (4th  Ed.)  pp. 
156-158.  and  notes.  It  follows  that  the  si>e- 
dal  findings  being  silent  as  to  whether  the 
use  of  said  road  by  appellees  and  their  gran- 
tors was  permissive,  it  has  the  force  of  a 
finding  for  api)ellees  as  to  that  question; 
that  Is,  that  said  use  was  not  permissive. 
In  this  case,  therefore,  the  uninterrupted 
use  of  the  road  In  question  by  appellees  and 
those  nnder  whom  they  claim  for  over  50 
years,  the  same  being  their  only  means  of 
Ingress  and  egress  to  and  from  said  farm, 
and  it  having  been  fenced  on  each  side,  and 
worked  and  kept  in  repair  by  appellees  and 
those  under  whom  they  claim  for  over  30 
years,  without  any  finding  that  It  was  used 
by  permission  of  appellant  and  those  under 
whom  he  claims,  or  otherwise  than  under  a 
claim  or  assertion  of  right,  authorizes  the 
presumption  of  a  grant  of  the  road  as  a  pri- 
vate way  to  appellees,  and  as  appurtenant 
to  their  real  estate.  This,  for  the  reason 
that  such  use  for  20  or  more  years,  unex- 
plained, will  be  presumed  to  be  under  an 
assertion  or  claim  of  right,  and  therefore 
adverse,  and  not  by  lease  or  favor  of  the 
owner. 

Appellant  earnestly  contends  that  appellees 
are  claiming  damages  for  the  obstruction  of 
a  natural  water  course,  and  that  the  special 
findings  disclose  that  the  water  alleged  to 
have  been  obstructed  by  the  embankment 
built  by  appellant  was  surface  water,  for 
which  the  law  furnished  no  remedy,  "as  the 
same  Is  regarded  as  a  common  enemy,  which 
any  landowner  may  ward  off  by  erecting 
barriers  against";  citing  Wels  v.  City  of  Mad- 
ison, 76  Ind.  241,  249.  That  part  of  the  spe- 
cial finding  necessary  to  present  this  ques- 
tion is  as  follows:  "The  private  road  from 
appellees'  land  is  sixteen  feet  wide,  and  runs 
from  the  northeast  comer  of  said  land,  along 
tbe  west  line  of  appellant's  real  estate,  one- 


half  mile,  where  It  crosses  the  I.  &  V.  It.  R. 
track,  and  intersects  with  a  public  highway. 
From  the  point  where  said  private  road  in- 
tersects the  public  highway,  said  highway 
runs  north  one-half  mile,  upon  or  near  the 
line  dividing  the  lands  of  appellant  and  the 
heirs  of  Wilson  Williamson,  which  last-men- 
tioned lands  lie  northwest  of  the  intersec- 
tion of  said  private  road  with  said -highway 
and  railroad,  and  north  of  the  railroad  and 
west  of  said  highway.  Immediately  west  of 
said  highway,  as  it  passes  between  the  lands 
of  appellant  and  said  hdrs,  the  lands  of  said 
beirs  are  low  and  marshy,  but  incline  to  tbe 
west  That  to  the  west  of  the  marshy  point 
of  said  lands  of  said  heirs,  and  upon '  their 
lands,  and  about  six  or  seven  hundred  feet 
west  of  and  parallel  with  said  highway, 
there  Is  a  range  of  hills,  running  in  a  south 
and  southwesterly  direction,  which  hills  are 
more  than  one  hundred  feet  above  the  com- 
mon level,  and  a  part  being  quite  abrupt  and 
steep.  That  at  the  height  of  twenty-five  to 
thirty-five  feet  above  tbe  levd  point  of  the 
Intersection  of  said  privttte  way  vTlth  said 
highway,  along  the  foot  of  said  hills,  and  on 
said  Williamson's  land,  are  four  or  five 
springs,  from  five  to  seven  hundred  feet 
west  of  said  highway,  which  springs  flow 
constantly  in  wet  and  dry  weather,  and  fnr^ 
nlsh  water  sufficient  In  volume  to  fill  a  pipe 
from  four  to  six  Inches  in  diameter,  and  have 
so  flowed  from  time  immemorial.  That  the 
hills  slope  from  these  springs  for  a  distance 
of  forty  feet  to  the  east  and  southeast  to 
said  marshy  grounds  on  said  Williamson's 
land.  That  prior  to  tbe  time  Williamson 
owned  the  land,  viz.  In  1884,-  the  water  from 
the  springs-  flowed  east  and  south  towards 
the  highway,  and  had  no  defined  channel  ex- 
cept near  the  springs;  the  waters,  when  they 
reached  tbe  marshy  grounds,  spreading  out 
and  reaching  and  flowing  south  in  the  ditch 
along  the  highway.  In  constructing  said 
highway  north  from  the  turn  of  said  point 
of  int^sectlon  aforesaid,  said  highway  was 
thrown  up,  making  solid  grade,  east  of  said 
marshy  lands  of  said  heirs,  forming  a  ditch 
on  the  west  side  of  said  grade,  running  sooth 
to  a  point  near  the  turn  in  said  highway 
west.  The  lands  of  said  heirs  have  been, 
both  the  hilly  and  marshy  points,  in  cultiva- 
tion for  more  than  ten  years;  and  the  own- 
ers thereof  have  endeavored,  by  plowing  and 
ditching,  to  prevent  the  flow  of  the  water 
in  natural  channels  over  their  grounds,  and 
have  united  the  flow  of  water  from  two  of 
the  principal  springs  in  an  artificial  channel 
or  ditch,  which  c<Hiveys  the  same  to  a  point 
near  the  intersection  aforesaid.  Willlamsoo 
has  made  ditches,  in  cultivating  his  land,  for 
the  flow  of  water  east  to  the  highway,  and 
kept  them  cleaned  out  In  times  of  heavy 
rains  and  melting  of  snows,  the  waters  from 
said  springs  and  hills  are  increased,  and 
gather  in  considerable  volume  on  the  lands 
of  said  heirs,  and  have  always,  from  time 
immemorial,     flowed     In    a     southwesterly 
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conne,  Across  and  near  where  the  said  high- 
way and  said  railroad  Intiimect  with  said 
private  road,  and  on  and  into  the  lands  of  ap- 
pellant, and  have  flowed  over  and  down  up- 
on said  lands  from  time  immemorial,  through 
a  trough  or  depression  in  the  ground,  which 
is  of  considerable  width,  ranging  tic  dl(rer«it 
places  from  two  hundred  to  three  hundred 
feet,  and  Taries  in  depth  from  one  and  one- 
half  to  three  feet  That  said  trough  or  de- 
pression over  appellant's  land  has  been  the 
natural  course'  and  trend  of  said  waters  from 
said  springs,  and  also  from  said  hills,  in 
times  of  heavy  rains  and  melting  of  snows, 
for  more  than  sixty  years,  and  the  said  water 
has  run  down  the  same  for  said  period,  and 
over,  until  diverted  by  appellant.  That  said 
waters,  when  high,  so  ran  and  flowed  down 
over  the  land  of  appellant,  into  bayous  and 
low  places  on  the  lands  of  appellant  and  oth- 
ers, nntU  the  same  were  filled  up,  and  then 
turned  in  a  westerly  direction,  running  into 
the  lands  of  others,  and  thence  into  White 
river.  That  the  course  of  the  water  over 
appellant's  land,  as  aforesaid,  is  the  only 
outlet  that  said  waters  have  had  from  time 
Immemorial.  A^ellant  and  his  grantors, 
for  a  long  time  before  this  salt  was  commen- 
ced, cultivated  the  land  in  which  said  de- 
pression and  channel  is;  said  depression  be- 
ing cultivated  with  the  rest  of  the  land.  Said 
water  formed  a  pond  and  p<»id8  upon  the 
land  of  appellant,  and  when  the  flow  of  this 
water  was  increased,  in  times  of  rains  and 
melting  snows  from  said  hills,  said  pond  and 
ponds  would  overflow,  and  the  water  run 
down  along  said  trough  or  depression.  In  the 
direction  of  said  river,  into  said  bayous.  Ap- 
pellant acquhred  title  to  said  lands  by  will 
from  his  father,  one  James  M.  Mitchell,  who 
died  In  1885.  Prior  to  the  death  of  said 
James  M.  Mitchell,  when  he  was  the  owner 
of  said  lands,  the  water  from  said  springs 
ran  onto  said  lands,  and  kept  said  ponds  re- 
plenished with  water,  and  the  same  was 
used  by  said  Mitchell  for  watering  his  hogs 
and  cattle.  That  said  springs  flow  at  all 
times;  but  in  very  dry  periods,  in  the  sum- 
mer, so  much  of  the  water  becomes  absorb- 
ed in  the  ground  that  the  flow  of  the  water 
at  times  reaches  only  to  said  highway.  The 
water  from  said  springs,  after  a  long  drought, 
does  not  flow  onto  appellant's  said  land  to 
any  extent;  but  in  times,  during  rains,  and 
when  the  ground  is  full  of  water,  the  flow 
of  water  therefrom  onto  appellant's  land  in- 
to said  trough  is  considerable,  and  the  vol- 
ume of  said  waters  In  times  of  heavy  rains 
and  melting  snows  is  greatly  increased,  and 
flows  in  a  large  body  down  said  course,  on 
appellant's  land.  Th&t  for -twenty-five  years, 
and  over,  a  culvert  has  been  kept  and  main- 
tained by  the  road  supervisor  at  said  public 
highway  a  short  distance  west  of  the  said 
turn  at  the  railroad,  for  the  passage  of  said 
water  under  said  highway  onto  the  lands  of 
lippellant  That  in  building  the  railroad, 
ever  twenty-flve  years  ago,  a  water  way  was 


provided  by  the  company  constructing  the 
same,  tor  the  passage  of  said  water  under 
said  railroad  bed,  at  the  comer  of  appellant's 
land,  through  which  said  water  flows,  and 
has  flowed,  onto  appellant's  land,  and  thence 
down  said  course  thereon.  That  the  roadbed 
of  appellees'  road,  at  a  point  south  of  where 
said  water  enters  and  flows  upon  said  appel- 
lant's land,  is  near  tiiree  feet  higher  than  the  , 
appellant's  land  at  the  point  where  said  wa- 
ter enters  thereon;  and  that  said  water  flow- 
ing and  rising  as  aforesaid,  at  no  time  prior 
to  the  erection  of  the  levee  by  the  appellant 
hereinafter  mentiraied,  ran  down  said  road, 
or  in  any  way  affected  the  sama  That  on 
April  1,  1891,  appellant  constructed  and 
bnUt  on  his  own  land,  across  the  course 
where  said  water  flowed  as  aforesaid,  a  solid 
levee  and  embanlcment,  three  and  one-half 
feet  high,  for  the  etpress  purpose  of  pre- 
venting and  obstructing  the  flow  of  said  wa- 
ter. Said  levee  was  erected  by  appellant  up- 
on said  lands  south  of  the  north  boundary 
line  of  said  lands  where  the  same  abut  upcn 
the  said  road  and  highway,  a  distance  of 
forty-four  feet  from  said  boundary  line,  and 
about  forty-four  feet  from  the  east  line  of 
appellees'  road.  That  said  levee  and  em- 
bankment, as  the  same  was  intended  by  ap- 
pellant, did  prevent  and  obstruct  the  flow  of 
said  waters  from  their  natural  course,  and 
collect  the  same  together  in  large  quantities 
within  the  conflnes  of  said  levee  upon  said 
land,  and  then  and  thereby,  by  reason  of 
said  embankment,  the  same  was  forced  to 
flow  back  and  across  said  highway  to  about 
the  depth  of  two  feet  In  times  of  high  water, 
and  then  to  flow  over  and  down  npon  ap- 
pellees' road  and  passway." 

It  is  shown  by  the  special  findings  that  the 
water  from  the  springs  has  flowed  in  an  east- 
erly direction  towards  the  highway,  in  a  chan- 
nel or  channels,  to  tlie  wet,  marshy  grounds, 
where  Ithasspread  out,  and  finally  reached  the 
highway,  and  flowed  down  the  west  side 
thereof,  and  under  the  culvert  mentioned,  then 
through  the  water  way  under  the  railroad,  and 
into  appellant's  land,  at  the  northwest  comer 
of  that  part  which  lies  south  of  the  railroad; 
that  the  water  from  said  springs  has  so  flowed 
onto  the  land  of  appellant  from  time  immemo- 
rial; that  when  the  weather  was  very  dry,  in 
the  summer,  the  water  was  absorbed  before  it 
reached  appellant's  land,  but  that  at  all  other 
times  it  flowed  into  his  lands  in  the  same 
channel,  and  into  a  pond  or  ponds;  that,  while 
Williamson  owned  the  land  on  which  the 
springs  were  situated,  he  diverted  the  water 
from  its  natural  channel  by  making  artificial 
channels  and  ditches,  ttirough  which  the  wa- 
ter flowed  east  to  the  highway;  that  the  wa- 
ter flowed  from  the  springs  in  a  definite  chan- 
nel onto  appellant's  land,  in  such  quantltiea 
that  it  fed  ponds  thereon,  and  the  same  was 
used  by  appellant's  grantmr  to  water  hogs 
and  cattle;  that  the  fB«e  of  the  country  was 
such,  on  account  of  the  range  of  hills,  that  it 
necessarily  collected  in  one  body  a  large  quan- 
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tJty  ot  water  after  heavy  rains  and  melting  of 
snow,  which  required  an  outlet;  and  that 
the  same  flowed  down  the  channel  and 
course  in  which  the  water  from  said  springs 
flowed,  and  the  same  had  so  escaped  Into 
White  river,  from  time  Immemorial.  Thrare  can 
be  no  doubt  that,  If  any  one  had  diverted  the 
water  from  said  springB  so  as  to  prevent  It 
flowing  through  the  usual  channel  onto  ap- 
pellant's land,  snch  person  would  be  liable  to 
ai^ellant  In  damages.  GUlett  v.  Johnson,  30 
Conn.  392. 

It  la  tme,  as  claimed  by  appellant,  that  & 
water  course  Is  a  stream  of  water  having  a 
bed,  sides,  and  banks,  and  the  water  need  not 
flow  continually;  the  channel  may  sometimes 
be  dry.  Wels  v.  Caty  of  Madison,  75  Ind.  241, 
253.  The  size  of  the  stream,  however,  la  not 
material  Where  water  has  a  definite  course, 
.as  a  spring  or  springs,  and  takes  a  definite 
dmnnel.  It  is  a  water  course,  and  no  person 
through  whose  land  It  flows  has  any  right  to 
divert  It  from  Its  natural  channel  so  as  to  in- 
Inre  another  landowner.  GlUett  v.  Johnson, 
supra:  Macomber  v.  Godfrey,  lOS  Mass.  210; 
Lather  v.  Wlnnlslmmet  Co.,  9  Cush.  171;  Pyle 
▼.  Blchards,  17  Neb.  182,  22  N.  W.  3T0;  Ar- 
nold V.  Foot,  12  Wend.  330;  Smith  v.  Adams, 
6  Paige,  435.  A  spring  becomes  a  water 
course  from  the  i>olnt  where  the  water  comes 
to  the  surface,  and  begins  to  flow  In  a  channel 
or  bed,  with  such  banks  or  shores  as  confine 
the  water,  and  cause  It  to  run  In  a  certain 
direction.  Gould,  Waters,  8  41;  Case  v.  Her- 
man, 84  Wis.-  438,  64  N.  W.  793.  A  stream 
does  not  cease  to  be  a  water  course,  and  be- 
come mere  surface  water,  because  at  a  certain 
p(rfnt  it  spreads  over  low  ground  several 
rods  In  width,  and  flows  for  a  distance  without 
a  defined  channel  or  banks,  before  flowing 
again  in  a  definite  channel.  Macomber  v. 
Godfrey,  supra;  Case  v.  HofFman,  84  Wis. 
438,  54  N.  W.  793;  Pyle  v.  Richards,  supra. 
If  a  water  comse  Is  lost  In  a  swamp  or  lake. 
It  Is  still  a  water  course  If  It  emerges  there- 
from In  a  well-defined  channel.  Road  Co.  t. 
Harvey,  90  Ind.  192;  Munkres  v.  Railroad  Co., 
72  Ma  514.  In  Glllett  v.  Johnson,  supra,  there 
was  a  spring  on  defendant's  land  about  16 
rods  from  the  dividing'  line  between  his  and 
plaintUf's  land,  which  supplied  a  small  stream 
of  water,  and  ran  to  plaintiffs  land,  being 
sufficient  to  fill  a  half-Inch  pipe.  The  supply 
was  constant,  except  in  very  dry  weather. 
For  six  or  eight  rods  the  water  descended 
lapldly  in  a  well-defined  course,  between 
abrupt  banks,  to  a  piece  of  marshy  ground, 
where  it  spread  out  so  that  its  flow  doiliic  tb« 
summer  months  was  slight,— not  snffident  to 
lH%ak  the  turf,  but  was  generally  sufficient  to 
f(Hm  a  continuous  sluggish  current  along  the 
surface,  in  a  natural  depression,  to  a  watering 
place  on  plaintiffs  laud.  The  defendant  di- 
verted the  stream  on  his  ovrn  land,  and 
thereby  deprived  plaintiff  of  Its  nse.  It  was 
held  to  be  a  water  course,  and  the  defend- 
ant was  liable.  In  Pyle  v.  Richards,  su- 
irni,  the  lands  of  the  plaintiff  and  defendant 


were  south  of  the  Nemaha  river,  and  the  A. 
&  N.  Ry.  ran  nearly  on  a  line  between  their 
i-espective  ti-acts  of  land.  That  of  the  defen^.- 
ant  (the  plaintiff  in  error)  was  south,  and 
higher  than  the  land  of  the  plaintifl  (the  de- 
fendant in  error).  One  or  more  ravines  ex- 
tended some  distance  above  defendant's  land, 
in  which  were  certain  springs,  from  which, 
during  a  portion  of  the  year,  fiowed  a  small 
stream.  In  very  dry  weather  It  went  .dry, 
or  partially  so.  Down  at  the  road  it  sunk  into 
tbe  ground.  In  wet  weather  it  ran  all  the 
time  The  natural  coarse  of  the  water  through 
plaintiff's  land  was  northeast  Defendant 
built  a  dam  across  the  course  of  the  water, 
and  made  a  new  channel  for  the  same,  run- 
ning north;  so  that  the  water  was  discharged 
through  a  culvert  on  the  land  of  plaintiff. 
A  large  amount  of  surface  water  from  melt- 
ing snows  and  heavy  rains  also  flowed  through 
said  dianneL  It  was  held  to  be  a  vrater 
course,  and  the  d^endant  was  liable.  The 
court  also  held  that  sorCace  water  may  ac- 
cumulate in  the  channel  of  a  stream  which  is 
dry  a  part  of  each  year,  and  greatly  Increase 
the  flow  of  vreter  at  times;  yet  It  will  not 
defeat  a  recovery  for  injuries  arising  from  a 
diversion  of  the  stream,  whereby  Its  water 
was  discharged  over  the  land  of  another.  In 
Macomber  v.  Godfrey,  supra,  a  stream  of 
water  flowed  across  a  road  Into  defendant's 
land,  taking  a  northwesterly  course  across  his 
land,  in  a  wdl-defined  channel;  but,  when 
within  five  rods  of  plaintiff's  land,  the  water 
spread  out  over  the  surface,  covering  a  space 
of  several  rods  in  width,  and  thus  ran  upon 
and  across  the  plaintiff's  land,  which  was 
a  level  meadow,  and  covered  the  same  for  a 
qtace  of  several  rods  In  vridth,  irrigated  it  in 
a  valuable  manner  through  Its  whole  length, 
being  about  seven  rods,  and,  during  the  whcde 
length  on  plaintiff's  land,  had  no  defined  chan- 
nel, and  not  until  a  short  distance  beyond 
plaintiff's  land,  where  it  again  formed  a  siuall 
brook,  and  ran  off  In  a  westerly  direction. 
Defendant  diverted  the  water  on  his  own  land, 
and  thereby  prevented  the  same  from  flowing 
through  the  plaintUTs  land.  It  was  held  to  be 
a  water  coarse,  and  that  the  defendant  was 
liable.  The  court  said:  "If  the  whole  stream 
bad  sunk  into  defendant's  soil,  and  no  water 
remained  to  pass  to  plaintiff's  land  except  un- 
der the  surface,  it  would  have  ceased  to  be  a 
water  course,  and  the  plaintiff  would  have 
no  right  to  It.  *  *  *  But  where,  owing  to 
the  level  character  of  the  land,  It  spreads  out 
over  a.  wide  space,  without  any  anwxent 
banks,  yet  usually  flows  In  a  continuous  cur- 
rent, and  passed  over  the  surface  to  the  lands 
below,  it  still  continues  to  be  a  water  course." 
Even  surface  water  becomes  a  natural  water 
course  at  the  point  where  it  begins  to  form  a 
reasonably  well-deflned  channel,  with  bed  and 
bonks  or  sides  and  current,  although  the 
stream  Itself  may  be  very  small,  and  the  wa- 
ter may  not  fiow  continuously.  Gould,  Waters, 
I  263;  ChnrchUl  v.  Lauer,  84  CaL  233,  24  Pac. 
107;  Kelly  v.  Dunning,  38  N.  J.  Bq.  483.    In 
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Taylor  v.  Flckas,  64  Ind.  167,  tbis  <!onrt  said: 
"Tbe  true  doctrine  In  such  cases,  we  believe, 
was  expressed  by  the  cbancellor  In  the  case 
of  Earl  ▼.  Se  Hart,  12  N.  J.  Eq.  280.  If  the 
face  of  the  country  is  such  as  necessarily  col- 
lects In  one  body  so  large  a  qaantity  of  wa- 
ter, after  heavy  rains  or  melting  of  large 
bodies  of  snow,  as  to  require  an  outlet  to  acme 
common  reservoir,  and  if  such  water  Is  regu- 
larly discharged  through  a  well-deflned  chan- 
nel, which  tbe  force  of  the  waters  has  made 
for  itself,  and  which  is  the  accustomed  chan- 
nel through  which  It  flows,  and  has  flowed 
from  time  immemorial,  such  channel  is  an 
ancient  water  coursa"  This  statement  of  the 
law  was  again  quoted  with  approval  by  this 
court  in  Schllchter  v.  Phllllpy,  67  Ind.  201, 
and  in  Road  Co.  v.  Harvey,  90  Ind.  192.  The 
rule  is  thus  stated  In  Gould  on  Waters  (section 
264):  "In  broken  regions  of  the  country,  in- 
tersected by  long,  deep  ravines,  or  surrounded 
by  high,  steep  hills  or  bluffs,  down  which  large 
quantities  of  water  from  rain  or  melting  snow 
rush  rapidly,  often  attaining  the  violence  <^  a 
small  river,  and  usually  following  a  well-de- 
scribed channel,  the  common-law  rules  applica- 
ble to  surface  water  do  not  necessarily  apply. 
In  many  respects  such  waters  partake  more 
of  the  nature  of  natural  streams  than  of  or- 
dinary surface  water,  and,  to  a  certain  extent, 
are  governed  by  the  same  rules,  and  no  one 
has  tbe  right  to  divert  such  waters  so  as  to 
cast  them  upon  the  property  of  others  to  their 
injury."  Kelly  t.  Dunning,  supra;  McClure 
V.  City  of  Red  Wing,  28  Minn.  186,  193,  9  N. 
W.  767;  Ramsdale  v.  Foote,  55  Wi&  657,  561, 
13  N.  W.  557. 

It  Is  clear  from  the  authorities  cited  that  the 
court  did  not  err  In  stating  the  conclusions  of 
law  in  favor  of  appellees,  nor  in  rendering 
Judgment  on  the  special  finding  in  their  favor. 
If  it  were  even  admitted  that  the  waters  were 
m»:e  surface  waters,  which  the  landowner 
may  fight  off  of  his  land,  if  he  could,  yet  if 
appellant,  by  said  embankment,  c<dlected  the 
same  on  his  own  land,  and  poured  it  In  a  vol- 
ume on  appellees'  private  road,  to  their  injury, 
as  stated  in  the  special  finding,  appellees  would 
be  entitled  to  enjoin  the  same,  and  recover 
damages  therefm:.  Davis  v.  City  of  Craw- 
fordsvlUe,  119  Ind.  1,  21  N.  B.  449,  and  cases 
cited;  Patoka  Tp.  v.  Hopkins,  131  Ind.  1^, 
SO  N.  B.  896;  Gould,  Waters  (2d  Ed.)  i  271. 
There  is  no  ertoT  in  the  record.  Judgment 
affirmed. 

JORDAN,  J.,  took  no  part  In  tbe  dedsl(»i  of 
this  cause. 


(IS  Ind.  App.  680) 

COLUMBIAN  OIL  CO.  v.  BLAKE. 
.  (Appellate  Court  of  Indiana.    Nov.  26,  1895.) 
Uabbibd  Womes— Contracts  as  to  oit,  in  Land 

— CONSTKCCTION — DeSORIPTIOS  OF  LAND. 

1.  Description  of  land  as  a  certain  section 
situated  in  a  certain  civil  township  and  county 
in  the  state  is  sufficient,  without  reference  to 
congressional  township  or  range. 


2.  A  contract  recited  that  the  party  of  the 
first  part  granted  to  the  party  of^the  second 
part  ^'all  the  oil  and  gas  in  and  under  the 
following  described  premises,  together  with  the 
right  to  enter  thereon  at  all  times  for  purposes 
of  drilling  and  operating  for  oil,  •  *  *  and 
to  erect  all  balldlngs  »  •  •  and  lay  all  pipes 
necessary  for  the  production  and  transporta- 
tion of  oil  or  gas  taken  from  said  premises. 
Excepting  and  reserving  •  •  •  to  the  first 
party    one-eighth    part    of    all    oil    produced, 

*  *  •  to  be  delivered  in  the  pipe  line  with 
which  second  party  may  connect  his  wells, 
namely,"  a  certain  fractional  section  of  land. 
'"Party  of  first  part  leases  one  acre  anywhere 
«ut  of  this  above-described  land  for  a  test  well, 
and,  if  oil  or  gas  is  found,  then  party  of  sec- 
ond part  has  the  balance  of  tbe  aoove  land  to 
drill  at  the  same  royalty  as  the  within  lease. 

*  •  *  To  have  and  to  bold  the  above  prem- 
ises on  the  following  conditions:  If  gas  only  is 
found,  •  •  *  party  of  the  first  part  are  to 
receive  $1(X)  for"  each  well.  "Party  of  second 
part  agrees  to  commence  operations  within  30 
days,  and  to  complete  a  well  in  30  days"  therej 
after,  and,  failing  therein,  is  to  pay  second 
party  annually  $5  per  acre  till  said  well  is 
completed.  Held,  that  the  right  granted  was 
absolute  to  take  all  oil  and  gas  under  the  en- 
tire tract,  and  that,  failing  to  make  the  test 
well,  $5  for  each  acre  thereof  was  to  be  annu- 
ally paid  the  ijarty  of  the  first  part. 

3.  A  married  woman  having,  by  provision 
of  Rev.  St.  1881,  ||  5116,  5117  ^Rev.  St.  1894, 
§5  6961,  69621),  no  power  to  incnmber  or  convey 
her  real  estate,  except  her  husband  join  in  a 
deed  with  her,  cannot  by  herself  give  rights  to 
oil  and  gas  in  her  land,  with  privilege  to  dig 
wells,  lay  pipes,  etc.,  for  purposes  of  removing 
it. 

4.  A  contract  by  a  married  woman,  grant- 
ing oil  and  gas  privileges,  not  being  enforceable 
against  her  (her  husband  not  having  joined 
therein),  cannot  be  enforced  by  her. 

Appeal  from  circuit  court,  Blackfotd  comi- 
ty; B.  C.  Voughn,  Judge. 

Action  by  Effie  Blake  against  the  Colum- 
bian Oil  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

G.  A.  Mason  and  A.  Simmons,  for  appel- 
lant.   Bonham  &  Cole,  for  appellee. 

ROSS,  J.  This  was  an  action  In-onght  by 
the  appellee  against  the  appellant  to  recover 
rents  alleged  to  be  due  her  under  the  terms 
of  a  written  contract. 

The  first  and  second  specifications  of  error 
in  the  assignment  of  errors  In  tbis  court  call 
In  question  the  sufficiency  of  the  complaint. 
The  contract  sued  on,  it  is  insisted  by  coun- 
sel for  appellant,  is  void  for  the  following 
reasons:  First,  "for  the  reason  that  no  par- 
ticular real  estate  is  described  therein";  sec- 
ond, "because  it  does  not  designate  any  time 
within  which  drilling  shall  be  commenced, 
and  consequently  when  rental  shall  accrue, 
nor  when  it  shall  mature";  and,  third,  "be- 
cause it  does  not  provide  upon  what  terms 
the  39  acres  should  l>e  operated  In  case  oil 
or  gas  was  found  on  the  one  acre."  We 
think  counsel's  objections  untenable.  The 
property  leaseH  is  described  as  being  the  S. 
B.  %  of  the  8.  E.  %  of  section  23,  and  as  be- 
ing situated  in  the  civil  township  of  Harri- 
son, In  Blackford  county,  Ind.  The  congres- 
sional township  and  range  are  not  given. 
In  Mossman  v.  Forr^t,  27  Ind.  233,  the  so- 
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preme  court  held  that  the  courts  take  judi- 
cial notice  of  the  geography  of  the  country, 
and  In  the  cases  of  Board  v.  Gastetter,  7  Ind. 
App.  309,  33  N.  E.  986,  and  34  N.  B.  687; 
Hays  T.  State,  8  Ind.  425;  and  Peck  y.  Sims, 
120  lud.  245,  22  N.  E.  313,— it  Is  said  that  the 
courts  take  Judicial  notice  of  the  geography 
and  topography  of  the  state  and  the  United 
States.  In  Cash  v.  Auditor,  7  Ind.  227,  the 
court  says  it  knows  "geographically  that  the 
falls  of  the  Ohio  are  local,  and  in  Clark 
county."  In  Carr  v.  McCampbell,  61  Ind.  97, 
it  Is  held  tliat  it  Is  judicially  known,  as  a 
port  of  the  history  of  the  state,  that  "Clark's 
grant  is  located  in  Clark,  Floyd,  and  Scott 
counties,  in  tliis  state,  and  that  the  town  of 
ClarksTlUe  was  located  and  laid  out  in  the 
two  counties  of  Clark  and  Floyd,  and  abut- 
ting on  the  Ohio  river."  In  a  number  of  oth- 
er cases  it  has  been  decided  that  our  courts 
take  Judicial  notice  of  the  location  of  the 
cities  and  towns,  and  in  what  counties  they 
are  situated.  Cluck  y.  State,  40  Ind.  263; 
Turbeyllle  v.  State,  42  Ind.  490;  Railway  Co. 
V.  Lyon,  48  Ind.  119;  Stelnmetz  y.  Turnpike 
Co.,  57  Ind.  457;  Railroad  Co.  y.  Pierce,  95 
Ind.  406;  RaUway  Co.  v.  Hixon,  101  Ind.  337. 
But  in  Orusemeyer  y.  City  of  Logansport,  76 
Ind.  649,  the  court  says  that  while  the  courts 
"take  judicial  notice  of  the  existence  and 
names  of  cities  and  towns,  atad.  In  some  gen- 
eral sense,  of  their  location.  It  does  not  judi- 
cially know  their  exact  limits  or  bounda- 
ries." In  Moberry  v.  City  of  JeSersonvUle, 
38  Ind.  188,  it  is  held  that  the  courts  do  not 
know  judicially  the  number  of  wards  into 
tvliich  a  city  is  divided;  and  in  the  casb  of 
Bragg  y.  Board,  34  Ind.  405,  the  court  says, 
"We  cannot  knpw  judicially,  if  such  is  the 
fact,  that  there  Is  no  such  township  as  Bush 
In  Rush  county."  When  lands  are  described 
as  being  within  the  state  of  Indiana,  and  the 
'section,  township,  and  range  are  given,  their 
location  is  a  matter  of  certainty  and  fixed, 
for  an  the  lands  of  the  state  were  surveyed 
by  the  general  goverpment  upon  a  system  of 
base  and  meridian  lines,  and  no  two  sections 
can  be  found  having  the  same  number  and 
lying  within  the  same  congressional  township 
and  range.  As  stated  heretofore,  the  de- 
scription in  the  lease  or  contract  before  us 
does  not  give  any  description  of  the  property, 
in  any  manner  locating  it  with  reference  to 
a  congressional  township  or  range.  This 
court,  however,  knows  judicially  that  there 
is  a  county  in  the  state  of  Indiana  called  and 
known  as  "Blackford  County,"  and,  accord- 
ing to  the  great  weight  of  the  adjudications. 
in  this  state,  we  know  the  names  and  general 
locations  of  the  towns  situate  therein.  That 
the  county  of  Blackford  is  divided  into  four 
townships,  the  names  of  which  are  Washing- 
ton, Harrison,  Jackson,  and  Licking,  is  a 
part  of  the  history  of  the  county  itself,  and 
is  so  well  known  that  the  courts  must  take 
Judicial  notice  thereof;  and  we  think  the 
court  must  also  know  that  there  is  but  one 
section  No.  23  in  the  township  of  Harrison, 


in  said  county  of  Blackford.  The  descrip- 
tion of  the  property  is  sufficient 

It  is  contended  by  counsel  for  appellant 
that  the  contract  grants  to  appellant  the  right 
to  enter  and  drill  for  gas  or  oil  upon  but  1 
acre  of  the  40  described,  while  counsel  for 
appellee  Insist  that  the  right  is  granted  as  to 
the  entire  40  acres,  and  that  appellant's  right 
to  drill,  and  the  amount  of  land  for  which  it 
agreed  to  pay  a  yearly  rental,  was  not  limit- 
ed to  1  acre.  The  contract  entered  into  be- 
tween the  parties  reads  as  follows:  "In  con- 
sideration of  the  sum  of  one  dollar,  the  re- 
ceipt of  which  is  hereby  acknowledged,  Ef- 
fle  Blake,  of  Hartford  City,  IndUna,  of  the 
first  part,  hereby  grants  unto  Lyman  C.  Scott, 
second  party,  all  the  oil  and  gas  in  and  un- 
der the  following  descri1}ed  premises,  togeth- 
er with  the  right  to  enter  thereon  at  all  times 
for  the  purpose  of  drilling  and  operating  for 
oil  or  gas,  and  to  erect  and  maintain  all 
buildings  and  structures  and  lay  all  pipes 
necessary  for  the  production  and  transporta- 
tion of  oil  or  gas  taken  from  said  premises. 
Excepting  and  reserving,  however,  to  the  first 
party,  one-eighth  part  of  all  oil  produced  and 
saved  from  said  premises,  to  be  delivered  in 
the  pipe  Une  with  which  second  party  may 
connect  his  wells,  namely:  All  that  certain 
lot  of  land  situated  in  the  township  of  Harri- 
son, county  of  Blackford,  In  the  state  of  In- 
diana, bounded  and  described  as  follows,  to 
wit:  S.  B.  %  of  the  S.  E.  %  of  section  23. 
Party  of  first  part  leases  one  acre  anywhere 
out  of  this  above-described  land  for  a  test 
well,  and,  if  oil  or  gas  is  found,  then  party 
of  second  part  has  the  balance  of  this  above 
land  to  drill  at  the  same  royalty  as  the  with- 
in lease,— containing  acres,  more    or 

less.  To  have  and  to  hold  the  above  premr 
Ises  on  the  following  conditions:  If  gas  only 
is  found,  in  quantities  large  enough  to  trans- 
port, then  party  of  the  first  part  are  to  re- 
ceive one  hundred  dollars  for  the  product  of 
each  and  every  well  so  transported,  and  also 
free  gas  for  dwelling  on  the  above-described 
land,  for  heating  and  lighting  purposes,  also 
for  domestic  purposes.  Whenever  first  party 
shall  request  It,  second  party  shall  biu-y  all 
oil  and  gas  lines,  and  pay  all  damages  done 
to  growing  crops  by  reason  of  burying  and  re- 
moving said  pipe  lines.  The  second  party 
shall  have  the  right  to  use  sufficient  gas,  oil, 
or  water  to  run  all  machinery  for  operating 
said  weUs,  and  also  the  right  to  remove  all 
its  property  at  any  time.  Party  of  second 
part  agrees  to  commence  operation  within  30 
days,  and  to  complete  a  well  in  30  days  after 
drilling  is  commenced,  and,  if  failing  therein, 
then  party  of  second  part  are  to  i>ay  aimually 
thereafter  five  dollars  per  acre  until  said  well 
is  completed,  and,  if  failing  therein,  then  this 
contract  is  to  l)ecome  null  and  void.  It  Is 
understood  between  the  parties  to  this  agree- 
ment that  all  conditions  between  the  parties 
hereunto  shall  extend  to  their  heirs,  succes- 
sors, executors,  and  assigns.  In  witness 
wltereof,  the  parties  hereto  have  hereunto  set 
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th^  bands  and  seato  this  3rd  day  of  May, 
1893."  The  right  granted  is  absolute  to  take 
all  the  oil  and  gas  in  and  under  the  entire 
40  acres  described,  unless  that  right  is  limit- 
ed by  the  words  which  immediately  follow 
the  description  of  the  property,  viz.  "Party 
of  first  part  leases  one  acre  anywhere  out  of 
the  above-described  land  for  a  test  well,  and, 
if  oil  or  gas  is  found,  then  party  of  second 
part  has  the  balance  of  this  above  land  to 
drill  at  the  same  royalty  as  the  within  lease." 
It  Is  Insisted  by  counsel  for  appellee  that.  If 
it  is  held  that  the  original  grant  is  limited 
by  the  clause  last  quoted,  then  no  effect  can 
be  glv«n  to  other  parts  of  the  contract,  espe- 
cially that  wherein  It  provides  that  the  "{wr- 
ty  of  second  part  agrees  to  commence  opera- 
tion within  30  days,  and  to  complete  a  well 
in  30  days  after  drilling  Is  commenced,  and. 
If  failing  therein,  then  party  of  second  part 
are  to  pay  anmially  thereafter  five  dollars  per 
acre  until  said  well  is  completed,  and,  if  fall- 
ing therein,  then  this  contract  is  to  become 
null  and  void,"  and  that  courts  will  not  pre- 
amne  that  parties,  in  entering  into  contracts, 
have  inserted  therein  provisions  which  are 
meaningless,  but,  on  the  contrary,  will  give 
to  snch  contracts.  If  possible,  such  a  construc- 
tion as  will  give  force  and  efTect  to  each  and 
every  part  thereof.  We  think  the  rule  is  set- 
tled, as  elementary,  that.  If  a  contract  Is  sus- 
ceptible of  two  constructions,  that  one  must 
be  adopted  which  will  give  force  and  effect 
to  each  and  every  provision  contained  therein, 
and  not  the  one  which  will  give  force  to  but  a 
part  of  the  provisions,  thus  discarding  and 
giving  no  effect  to  others.  A  contract  must 
be  considered  and  construed  as  an  entirety, 
and  for  tbdt  reason  the  law  assumes  that 
nothing  has  been  Inserted  therein  except  what 
Is  a  part  of  the  agreement  entered  into.  Ai 
said  by  this  court  in  Learned  v.  McCk)y,  4 
Ind.  App.  238,  30  N.  E.  717:  "In  the  inter- 
pretation of  a  contract,  the  real  intention  of 
the  parties  should  be  the  aim,  and  the  instru- 
ment should  be  construed  as  a  harmonious 
whole,  and  in  such  a  manner  as  to  give  ef- 
fect to  every  provision,  when  this  can  be 
done.  Courts  will  not  presume  that  parties 
Intended  to  use  any  meaningless  provisions, 
unless  compelled  to."  We  thinlc  the  Inten- 
tion of  the  parties,  as  expressed  by  the  con- 
tract before  us,  was  that  appellant  should 
have  the  right  to  take  all  of  the  gas  or  oil 
in  or  under  the  entire  40  acres,  If  gas  or  oil 
in  paying  quantttles  was  found  In  or  under 
the  same;  that  appellant  could  select  any  1 
acre  out  of  the  40  upon  which  to  drill  a  test 
well,  for  the  purpose  of  ascertaining  whether 
or  not  gas  or  oil  was  to  be  found  there  in 
paying  quantities;  that  the  drilling  of  this 
test  well  was  to  be  commenced  within  30 
days  from  the  date  of  the  making  of  the  con- 
tract, and  to  be  completed  within  30  days 
after  the  drilling  commenced,  but  that  if  ap- 
pellant failed  to  commence  drilling  within  the 
time  agreed  for,  or  failed  to  complete  the 
well  within  the  30  days  after  the  driiliog 


commenced,  then  it  should  pay  appellee  "an- 
nually thereafter  five  dollars  per  acre,  until 
said  well  Is  completed."  Tbe  right  granted 
to  take  the  oil  and  gas  Is  not  limited,  but 
covers  the  entire  40  acres,  while  the  right  to 
make  a  test  by  drilling  is  limited  to  V  acre, 
and  the  right  to  lay  pipes  and  erect  and 
maintain  buildings  and  structures  necessary 
for  the  transportation  of  gas  and  oil  covers 
the  entire  grant  This  seems  to  be  bat  a 
fair  Interpretation  of  the  contract  and  the 
only  one  which  can  give  force  and  effect  to 
each  and  every  provision  tbereofl  It  cannot 
well  be  contended  that  appellant  was  not 
granted  the  right  to  take  all  of  the  gas  or 
oil  which  It  might  find  In  or  under  the  entire 
40  acres,  or  that  appellee  was  not  bound  to 
permit  appellant  to  take  It  If  she  waB 
bound  by  the  terms  of  the  contract  to  permit 
appellant  to  take  oil  or  gas  which  might  be 
found  in  or  under  the  entire  40  acres,  then 
appellant  was  also  bound  to  pay  for  that 
right  in  the  manner  provided  by  the  contract 
The  clause  of  the  contract  which  provides 
that  appellant  shall  pay  annually  $6  per  acre 
was  apparently  made  to  meet  the  exigencies 
of  a  case  Just  such  as  this,  where  the  lessor 
has  granted  the  right  to  take  gas  or  oil,  if 
found,  but  the  lessee  has  failed  to  make  a 
test  Appellee  could  not  have  granted  the 
right  to  others  to  take  the  gas  or  oil  from 
her  land,  because  she  had  already  granted  it 
to  appellant,  and  appellant's  follnre  to  make 
the  test  was  not  the  fault  of  appellee,  but  its 
own.  Under  the  terms  of  the  contract,  if  It 
failed  to  make  the  test  It  agreed  to  pay  her 
at  the  rate  of  $5  per  acre,  annually,  not  A» 
the  1  acre  upon  which  the  test  was  to  be 
made,  but  for  the  40  acres  from  which  the 
right  to  take  gas  and  oil  was  granted. 

By  the  second  and  third  paragraphs  of  its 
answer,  appellant  sought  to  relieve  Itself 
from  liability  under  the  terms  of  the  contract 
sued  on,  upon  the  assumption  that  the  con- 
tract was  void  because  appellee,  at  the  time 
of  the  execution  thereof,  was  a  married  wo- 
man, and  her  husband  did  not  join  with  her 
in  Its  execution.  The  statute  (Rev.  St  18S1, 
It  5116,  6117;  Rev.  St  1894,  H  6901,  6862) 
provides  that  a  married  woman  shall  have  no 
power  to  incumber  or  convey  her  real  estate, 
except  by  deed  in  which  her  husband  shall 
join  with  her.  And  by  the  latter  section  It  is 
provided  that  "all  the  rents,  issues,  income 
and  profits"  of  her  real  estate  "shall  be  and 
remain  her  own  separate  property,  and  under 
her  control,  the  same  as  if  she  were  unmar- 
ried." That  natural  gas  and  oil,  after  they 
are  brought  to  the  surface  from  their  natural 
reservoirs  under  the  soil,  are  personal  prop- 
erty,- we  think  clear,  but  whether  It  Is  to  be 
considered  as  a  part  of  the  real  estate  while 
In  the  earth  is  the  question  presented  by  these 
answers;  for,  if  it  is  a  part  thereof,  appellee 
could  not,  without  her  husband  Joining,  make 
a  valid  contract  which  would  take  away  or 
diminish  the  value  of  the  real  estate  Itself. 
That  growing  timber,  stone  before  quarried, 
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and  coal,  lead,  and  Iron  before  mined,  are  a 
part  of  the  realty  Itself,  la  so  well  settled 
that  we  deem  it  unnecessary  at  this  time  to 
cite  authorities.  Oil  and  gas  are  natural 
products,  and  their  source  is  in  the  soil  Or 
rocks  of  the  earth.  True,  they  are,  Uke  wa- 
ter, liquid  in  their  nature,  and  they  are  also, 
like  water,  mineral.  It  is  said  that  watM-, 
oil,  and  gas  should  be  classed  by  themselres, 
and  are  termed  "minerals  fene  naturse."  In 
OasOowT.  DeWltt,130Pa.St23B,249,18  Aa 
724,  it  is  said:  "Gas,  it  Is  true,  ia  a  mineral; 
but  It  ia  a  mineral  with  peculiar  attributes, 
which  require  the  application  of  precedents 
arising  out  of  ordinary  mineral  rights  with 
much  more  careful  consideration  of  the  prio- 
d^es  involved  than  of  the  mere  decisions. 
Water  also  is  a  mineral;  but  the  decisions  ip 
ordinary  cases  of  mining  rignts,  etc.,  nave 
never  been  held  as  unqualified  precedents  in 
regard  to  flowing,  or  even  to  percolating,  wa- 
ters. Water  and  oil,  and  still  more  strongly 
gas,  may  be  classed  by .  themselves,  if  the 
analogy  be  not  too  fanciful,  as  minerals  ferte 
naturae.  In  common  with  animals,  and  aallke 
other  minerals,  they  have  the  {rawer  and  the 
tendency  to  escape  without  the  volition  of  the 
owner.  Their  fugitive  and  wandering  ex- 
istence within  the  limits  of  a  particular  tract 
is  uncertain,'  as  said  by  Chief  Justice  Ag- 
new  in  Brown  v.  Vandergrlft,  80  Pa.  St.  147, 
148."  The  adjudications  seem  to  be  that  on 
account  of  tbe  fugitive  and  wandering  exlst- 
<skce  of  gas,  oil,  and  water  In  the  earth,  they 
are  not  subject  to  abBoiute  ownership;  that 
they  belong  to  the  owner  of  the  land,  and 
form  a  part  of  the  land  itself,  so  long  as  they 
are  in  or  on  the  land,  but  when  they  escape, 
and  go  into  or  upon  other  land,  his  title  there- 
to is  lost.  In  Gas  Co.  v.  De  Witt,  supra,  the 
court  says:  "They  belong  to  the  owner  of 
the  land,  and  are  a  part  of  it,  so  long  as  they 
are  on  or  in  it,  and  are  subject  to  his  control; 
but  when  they  escape,  and  go  into  other  land, 
or  come  under  another's  control,  the  title  of 
the  former  owner  is  gone.  Possession  of  the 
land,  therefore. '  is  not  necessarily  possession 
of  the  gas.  If  an  adjoining  or  even  a  dis- 
tant owner  drills  his  own  land  and  taps  your 
gas,  BO  that  it  comes  into  his  well  and  under 
his  control,  It  Is  no  longer  yours,  but  his." 
While  oil  and  gas  remain  in  the  earth,  with- 
in their  natural  reservoirs  or  pockets,  they 
are  parts  of  the  realty  itself,  as  much  as  are 
stone,  coal,  lead,  or  iron,  or  any  other  solid 
or  substantive  mineral;  and  the  sale  of  the 
real  estate  carries  with  it  the  ownership  to 
all  that  lies  beneath  the  soil,  which,  in  case  it 
be  stone,  coal,  lead,  or  iron,  vests  in  the  pur- 
cliaser  the  absolute  ownership  therein;  while. 
If  there  is  water,  oil,  or  gas  in  or  on  tbe  land, 
the  purchaser's  ownership  therein  is  abso- 
lute 80  long  as  it  remains  In  or  on  his  land, 
but  when  it  escapes  therefrom  it  is  lost.  In 
tHis  view  of  the  case,  if  appellee  could  aeU 
the  gas  or  oil  which  might  be  found  in  or 
under  her  real  estate  without  her  husband 
joining  with  her,  she  could  also  sell  the  stone, 


coal,  lead,  and  Iron  which  might  be  found 
there,  or  even  the  soil  Itself;  thus,  if  not 
parting  with.  In  fact  destroying,  the  real  es- 
tate Itself.  But  if  we  were  to  hold  that  the. 
gas  and  oil  found  beneath  the  soil  is  not  a 
part  of  the  land  Itself,  the  result  In  this  case 
must  be  the  same,  for  under  the  terms  of  this 
contract  the  appellant  had  the  right  to  go 
upon  the  premises,  not  only  to  sink  gas  or 
oil  wells,  but  also  to  erect  and  maintain 
thereon  "all  buildings  and  structures  and  lay 
all  pipes  necessary  for  the  production  and 
transportation  of  oil  or  g^as  taken  from  said 
premises."  These  rights  are  of  necessity  ex-  ■ 
elusive  in  their  nature,  and  would  vest  in  tbe 
appellant  rights  in  tbe  property  or  real  es- 
tate Itself,  and.  If  valid,  might  be  enforced 
to  the  exclusion  of  the  appellee.  The  statute 
(sections  5U6  [6901],  5117  [6962],  supra)  sp^ 
daily  withholds  from  married  women  the 
right  to  In  any  manner  incumber  or  convey 
away  their  separate  real  estate,  except  their 
husbands  Join  with  them. 

Counsel  for  appellee  insist,  however,  that 
the  defense  of  coveiture  set  up  in  the  answer 
is  a  personal  defense,  of  which  the  appellee 
alone  could  take  advantage,  and  that  she 
does  not  seek  to  invoke  it  here;  hence  it  is 
waived,  and  cannot  be  pleaded  by  appellant, 
as  against  her.  In  support  of  this  proposi-j 
tton  our  attention  is  called  to  Bennett  v.  Mat- 
tlngly,  110  Ind.  197,  10  N.  B.  290,  and  11  N. 
B.  792;  Johnson  v.  Jonchert,  124  Ind.  105,  24 
N.  E.  580;  and  Plant  v.  Storey,  181  Ind.  40, 
30  N.  E.  886.  It  may  be  assumed  as  true,' 
for  tbe  purposes  of  this  case,  that  if  appellee,' 
her  husband  Joining,  had  conveyed  away  the  . 
above  real  estate  after  the  execution  and  re- 
cording of  the  contract  sued  on,  her  grantee 
could  not  plead  the  coverture  of  appellee  as 
a  defense  to  an  action  brought  by  appellant 
to  enforce  Its  rights  under  such  contract; 
but  the  question  here  is  whether  or  not  ap- 
pellant can  plead  the  coverture  of  appellee  as 
a  defense  to  an  action  brought  by  her  to  en- 
force a  contract  to  which  appellant  is  a  pai'ty 
by  assignment  from  the  party  who  contract- 
ed with  appellee.  We  think  it  clear  that  If 
appellee  had  made  to  appellant  a  deed  of 
conveyance  for  her  land,  her  husband  not 
Joining,  in  consideration  whereof  appellant 
had  promised  to  pay  her  the  sum  of  $2,000, 
that,  in  an  action  brought  by  her  to  recover 
the  purchase  price,  appellant  could  plead 
want  of  consideration,  resulting  from  appel- 
lee's coverture  and  inability  to  execute  a  con- 
veyance conveying,  to  it  a  title.  If  that  be 
true,  then  the  same  defense  would  be  proper 
in  this  action.  If  tlie  contract  sued  on  could 
not  be  enforced  against  appellee,  on  account 
of  her  incapacity  to  execute  it,  she  cannot, 
over  a  plea  of  incapacity,  have  an  enforce-, 
ment  in  her  favor.  A  contract  which  is  void 
as  to  one  of  the  parties  executing  it  is  also 
void  as  to  tbe  other;  hence  it  cannot  be  oi- 
forced  in. favor  of  one  unless  it  can  be  en- 
forced in  favor  of  the  other.  Hickman  v, 
Glazebrook,  18  Ind.  210. 
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The  second  and  third  paragraphs  at  answer 
were  sufScIent,  and  the  court  erred  In  sus- 
taining the  demurrers  thereto.  Judgment  re- 
versed, with  instructions  to  overrule  the  de- 
'  murrers  to  the  second  and  third  jparagraptis 
of  the  answer,  and  for  further  proceedings 
Dot  inconsistent  with  this  opinion. 

LOTZ,  J^  concurs  in  result 


(IS  Ind.  App.  tn) 

OILLILAND  T.  STATE  ex  rel.  SHEA, 
Prosecuting  Attorney. 

(Appellate  Court  of  Indiana.    Not.  26,  1895.) 

Failubs  to  I'KLiyBB  List  or  Frofbrtt  to  As* 
SEssoB— Action  for  Pbnaltt — Complaint — 
Witness— Cross-Examinatiok— Appeal. 
L  Rev.  St.  1894,  {  8465,  provides  that  if 
any  person  willfully  fail  or  refuse  to  deliver  to 
the  assessor,  when  called  on,  a  list  of  personal 
property,  he  shall  be  liable  to  a  penalty,  etc. 
Section  8458  makes  it  the  duty  of  the  assessor 
to  furnish  each  person  with  proper  blanlss  for 
that  purpost.  Held,  that  a  complaint  in  an  ac- 
tion for  such  penalty,  which  aileRes  that  defend- 
ant wUIfoUy  failed  and  refused  to  deliver  'the 
list,  is  sufficient,  without  averring  that  the  as- 
sessor tendered  or  offered  to  furnish  defendant 
with  a  blanlE  on  which  to  malce  his  list. 

2.  The  action  of  the  trial  court  as  to  the 
cross-examination  of  witnesses,  unless  Its  dis- 
cretion has  been  abnsed,  will  not  be  disturbed. 

3.  It  is  harmless  error  to  exclude  proper 
evidence  which  is  afterwards  admitted. 

Appeal  from  circuit  court,  Ripley  county; 
F.  C.  Batchelor,  Judge. 

Action  Iff  the  state  of  Indiana,  on  the  re- 
lation of  Joseph  H.  Shea,  prosecuting  at- 
torney, against  James  C.  Gilllland,  to  recov- 
er a  penalty  for  failure  to  deliver  to  the  as- 
sessor a  list  of  taxable  property  as  required 
by  statute.  From  a  judgment  for  plaintifT, 
defendant  appeals.    Affirmed. 

J.  B.  Rebuck,  for  appellant  Wood,  Shea 
ft  Bagot  for  appellee. 

LOTZ,  J.  This  action  was  brought  by  the 
state  of  Indiana,  on  the  relation  of  the  pros- 
ecuting attorney,  against  the  appellant  to 
recover  the  penalty  for  a  failure  to  deliver 
to  the  assessor  a  list  of  taxable  property  as 
provided  by  section  84C5,  Rev.  St  1894.  Is- 
sues were  Joined.  Trial  and  finding  for  ap- 
pellee, and  judgment  tor  950.  The  errors 
assigned  in  this  court  are  (1)  overruling  ap- 
pellant's demurrer  to  the  complaint;  and  (2) 
overruling  appellant's  motion  for  a  new 
trial. 

The  only  objection  made  to  the  complaint 
Is  that  it  does  not  aver  that  the  assessor  ten- 
dered or  offered  to  furnish  the  appellant 
with  a  blank  upon  wbich  to  make  his  list 
It  is  the  duty  of  the  assessor  to  furnish  each 
person  with  proper  blanks  upon  which  to 
make  out  a  list  of  his  personal  property, 
when  he  calls  upon  him  for  the  purpose  of 
assessment  Section  SioS,  Rev.  St  1894. 
Section  840.*^.  supra,  provides  that  if  any  per- 
son shall  wllirnlly  fail  or  refuse  to  deliver  to 
thto  assessor,  uheu  called  upon  for  that  pur- 


pose, a  list  of  taxable  property  which  be  U 
required  to  list  by  law,  he  shall  be  liable  to 
a  penalty  of  not  less  than  (50  nor  more  than 
$500.  The  complaint  follows  the  language 
of  the  statute,  and  avers  that  the  defendant 
willfully  failed  and  refused  to  deliver  the 
list  The  charge  that  he  willfully  failed 
and  refused  Implies  that  he  had  the  power 
to  furnish  the  list  If  he  had  the  power  to 
furnish  the  list  the  implication  is  that  be 
either  had  the  list  or  could  have  procured  it 
The  complaint  is  sufficient 

It  is  asserted  that  the  finding  of  the  court 
is  not  sustained  by  sufficient  evidence,  and 
Is  contrary  to  law.  A  careful  consideration 
of  the  evidence  convinces  us  that  neither  of 
these  grounds  for  a  new  trial  is  well  taken. 
The  evidence  clearly  sustains  the  finding. 

Another  cause  for  a  new  trial  is  the  al- 
leged error  of  the  court  In  sustaining  the  ap- 
pellee's objection  to  certain  questions  pro- 
pounded to  one  of  appellee's  witnesses  on 
cross-examination.  There  was  no  error  In 
these  mlings.  The  course  and  scope  of  the 
crooa-ezamlnatlon  of  witnesses  is  a  matter 
largely  In  the  discretion  of  the  trial  court 
This  court  will  not  interfere,  except  in  cases 
where  it  is  apparent  that  this  discretion  has 
been  abused.  There  was  no  abuse  In  ttds 
Instance. 

Another  catise  for  a  new  trial  is  that  the 
court  excluded  certain  testimony  offered  by 
the  appellant  while  he  was  testifying  in  hta 
own  behalf.  .  If  there  was  any  error  in  this 
ruling,  it  Is  harmless,  for  the  appellant  was 
subsequently  permitted  to,  and  did,  testify 
fully  concerning  the  matters  excluded. 

We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 


(14  Ind.  App.  431) 
CITIZENS'  ST.  RT.  CO.  r.  ALBRIGHT.' 
(AppeUate  Court  of  Indiana.    Nov.  26,  1895.) 

Ck>LI.lSION    WITH    STRBET    CaR  —  NBOLlaBNOS   — 

Evidence— Inbtbuotions. 

1.  A  complaint  averring  geoerolly  negli- 
gence and  freedom  from  contributory  negli' 
geuce  Is  good  against  a  demurrer,  unless  factt 
specifically  set  out  show  the  averments  to  be 
untrue. 

2.  An  instruction  correctly  stating  the  law, 
so  far  as  it  goes,  is  not  bad  l>ecause  of  the  ab- 
sence of  additional  propositions  which  might 
appropriately  be  added  to  and  connected  with 
It  An  instruction  embodying  them  should  be 
presented  by  the  party  wisning  the  giving 
thereof. 

3.  Failure  to  give  notice  of  approach  of 
cars  may  l>e  shown  under  a  complaint  for  In- 
jury from  a  collision,  alleging  an  excessive  rate 
of  speed  of  defendant's  car,  and  that  no  care 
or  diligence  was  exercised  by  defendant. 

4.  It  cannot  l>e  assumed  as  matter  of  law 
that  one  run  into  by  a  street  car  would,  by 
listening,  have  heard  it  in  time  to  have  avoided 
the  accident;  it  having  given  no  signal,  and 
there  having  been  a  noise  from  the  running 
of  a  car  just  passing  in  the  opposite  direction. 

5.  Plaintiff,  on  turning  into  a  street  looked 
and  saw  that  for  2%  blocks  (a  quarter  of  a 
mile)  no  car  was  coming  from  the  south,  and 
also  saw  a  car  about  w  block  away,  coming 
from  the  north,   ^e  drove  aorth  till  the  south- 

1  For  opinion  on  rehearing,  see  42  N.  B.  1028b 
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bonnd  ear  paa«ed  him,  when  he  tamed  to  croaa 
the  track,  and  tben,  too  late  to  avoid  a  colli- 
•ion,  saw  a  car  coming  from  the  south.  The 
evidence  was  conflictinB  as  to  whether  a  signal 
was  given,  and  the  speed  of  the  car  was  vnri- 
onslv  estimated  at  from  8  to  20  miles  an  honr. 
HMd,  that  the  qnestion  of  contribntorr  negli- 
gence was  for  the  jury. 

6.  Strict  rules  as  to  care  governing  in  rail- 
road cn>88iDg  collisions  does  not  apply  to  street- 
car cases. 

Appeal  from  circuit  court,  Hancock  ooun- 
ty;  C.  a.  Offutt,  Judge. 

Action  by  Charles  F.  Albright  against  the 
Citizens'  Street-Rallway  Company.  Jndg- 
ment  for  plaintiff.  Defendant  appeals.  Ai- 
firmed. 

Mason  &  Latta,  for  appellant  H.  0.  Al- 
len, for  appellee. 

GAVIN,  C.  J.  Appellee  sued  appellant  for 
negligently  running  Iti^  cars  against  his 
borse  and  wagon.  It  is  settled  law  in  Indt 
ana  that  the  general  averments  of  negli- 
gence in  doing  an  act  and  freedom  from  con- 
tributory negligence  are  sufficient  as  against 
a  demurrer,  unless  the  facts  specifically  set 
forth  show  them  untrue.  It  Is  not  requisite 
that  the  complaint  should  aver  the  particular 
act  constituting  the  proper  care  exercised  by 
plaintiff.  Railway  Co.  v.  Craycraft.  6  Ind. 
App.  335,  32  N.  £2.  297;  Hindman  v.  Tlmme^ 
S  Ind.  App.  416,  35  N.  E.  1016;  Railway  Co. 
▼.  Berkey  <Ind.  Sup.)  35  N.  E.  3.  Under 
these  authorities,  and  especially  under  the 
recent  case  of  Railroad  Co.  v.  Lowe  (Ind. 
App.)  39  N.  B.  165,  the  complaint  is  unquea- 
ttonably  good,  nor  can  the  negligence  char- 
.ged  be  deemed  limited  to  the  excessive  speed 
of  the  car. 

Where  an  Instruction  fairly  states  the  law, 
fls  far  as  It  goes,  but  additional  propositions 
might  appropriately  be  added  to  and  con- 
nected with  it,  the  instruction  Is  not  bad  for 
the  want  of  these  additions.  As  to  them. 
It  behooves  the  party  desiring  them  to  save 
his  rights  by  presenting  a  proper  instruction 
-embodying  them.  Hindman 'v.  Tlmme,  su- 
pra; Keller  v.  Reynolds  (Ind.  App.)  40  N.  B. 
77;    Elliott,  App.  Proc.  S8  047,  736. 

Counsel  earnestly  Insist  that  the  court  err- 
«d  in  refusing  to  instruct  the  Jury  that  the 
presumption  was  that  the  collision  occurred 
from  appellee's  own  negligence,  because  so 
many  people  cross  trades  in  safety.  What- 
«ver  or  appellant's  legal  rights  were  embod- 
ied In  these  instructions  asked  were  fully 
covered  by  the  court's  requiring  appellee  to 
prove,  not  only  that  the  appellant's  negli- 
gence caused  the  injury,  but  that  his  own 
did  not  contribute  thereto.  The  presump- 
tion asserted  by  appellant  could  go  no  fur- 
ther than  to  impose  upon  the  appellee  the 
barden  of  establishing  by  the  evidence  his 
freedom'  from  contributory  negligence,  and 
this  burden  rested  upon  him,  under  the  In- 
-Slructlohs  given. 

The  twelfth  instruction  we  do  not  And  lla- 
■fele  t»  the  objections  made.  The  failure  to 
give  notice  of  the  ear's  approach  was  fairly 
within  the  Issues  as  formed  by  the  general 


averments  of  the  complaint,  wbleh  not  only 
alleged  an  excessive  rate  of  speed,  but  that 
no  care  or  diligence  was  exercised  by  appel- 
lant Benjamin  t.  Hallway  Co.  (Mass.)  86 
N.  B.  95. 

Appellant's  el^h  instruction  was  rightly 
refused,  if  for  no  other  reason,  because  it 
says,  under  certain  conditions,  the  motor- 
man  was  not  required  to  check  his  speed. 
.If,  as  there  was  some  evidence  to  prove,  ha 
was  running  the  car  at  20  miles  an  hour,  he 
was  required  to  check  its  speed.  The  court 
gave  all  to  wlilch  the  appellant  was  entitled. 
The  ninth  and  tenth  faU  with  the  eighth*  of 
which  they  are  intended  to  be  logical  se- 
quences. They  disregarded  entirely  the  ex* 
cesslve  rate  of  speed,  and  lay  down  a  rule 
in  any  event  only  applicable  where  the  car 
was  mnnlng  at  a  reasonable  speed. 

The  principal  feature  of  appellant's  four- 
teenth instruction  Is  that  it  proceeds  upon 
the  hypothesis  that  appellee  did  not  listen 
for  the  cars  at  any  time  or  place.  Granting 
that  this  constituted  negligence  npoB  appel- 
lee's part,  It  does  not  follow  that  it  was  con- 
tributory negligence,  unless  by  listening  b6 
could  have  heard.  That  he  could  have  heard 
is  not  embodied  In  the  Instruction.  We  can- 
not assume  as  a  matter  of  law  that  by  listen* 
Ing  he  would  have  heard  the  approaching , 
car  in  time  to  have  avoided  the  accident,  in 
the  absence  of  any  warning  given '  by  the 
motorman,  and  especially  In  view  of  the  fact 
that  the- noise  arising  merely  from  tlie  run- 
ning of  the  car  would  be  confused  with  that 
of  the  car  just  passing  from  the  opposite  df- 
rection.  The  negligence  which  prevents  a 
recovery  is  that  only  which  materially  con- 
tributes to  the  accident  There  is  evidence 
that  appellee,  in  bis  buggy  or  light  wagon, 
was  driving  north,  on  the  east  side  of  Illi- 
nois street;  that  there  Is  a  jog  of  about  127 
feet  between  where  East  Sixteenth  street  en- 
ters Illinola  and  where  West  Sixteenth  street 
leaves  it,  the  latter  being  that  far  north  of 
the  former.  At  East  Sixteenth  street  ap- 
pellee concluded  be  would  leave  Illinois 
street  and  go  west  on  Sixteenth  street,  and 
for  this  purpose  determined  and  started  to 
cross  the  appellant's  double  tracks.  Just 
then  he  looked  south  for  two  and  a  halt 
blocks,  or  a  quarter  of  a  mile  (the  blocks  be- 
ing unusually  long),  and  saw  no  car.  He 
also  looked  north,  and  saw  about  a  block 
away  a  south-bound  car,  which  sounded  Its 
gong  as  it  approached.  At  sight  of  this,  in* 
stead  of  crossing,  he  continued  north,  driv- 
ing slowly,  or  In  a  walk,  along  the  east  side 
of  the  street,  but  not  on  the  car  traclu,  until 
tlie  south-bound  car  bad  passed  him.  Very 
Shortly  after  it  passed,  and  when  he  waa 
about  opposite  West  Sixteenth  street  he  turn- 
ed, his  horse  to  cross  the  track  diagonally, 
and  looked  to  the  south  again,  when  he  saw 
a  north-bound  car  approaching  at  the  rate  of 
20  miles  per  hour;  it  being,  then,  as  various* 
ly  stated,  from  15  to  100  feet  away.  He  in- 
stantly turned  his  borse  back  from  the  track, 
but  the  car  came  on,  and  c{|.ught  one  wheel 
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of  the  wagon,  thereby  throwing  him  ont  and 
injuring  him.  He  did  not  hear  the  approacli- 
ing  car.  No  gong  or  alarm  was  sounded. 
The  motorman  says  he  was  only  running '8 
or  10  miles  an  hour;  that  the  appellee  was 
driving  north  at  a  safe  distance  (about  6 
feet)  from  the  track  until  ttie  car  was  with- 
in 20  or  80  feet  of  him,  when  he  turned  into 
the  track,  and  the  car  caught  his  horse,  and 
the  running  board,  the  front  wheel.  He  also, 
says  he  was  sounding  the  gong  all  the  time 
from  before  reaching  Bast  Sixteenth  street, 
because  he  did  not  know  but  the  man  might 
turn  on  the  track,  and  made  every  effort  to 
stop  when  appellee  did  turn  on.  At  full  speed 
he  could  stop  the  car  within  60  feet,  and,  at 
8  or  10  miles  per  hour,  within  16  feet  The 
motorman,  it  is  true,  says  he  saw  no  signs 
of  appellee's  going  upon  the  track  In  front  of 
him  until  very  close  to  him;  yet  the  prospect 
of  a  collision  was  so  imminent  that  a  stran- 
ger at  the  Bast  Sixteenth  street  crossing  hail- 
ed the  motorman  as  he  passed,  and  told  bim 
to  "Look  out,  for  God's  sake!  He  would  run 
over  a  man."  This  witness,  Morris,  also 
testifies  tliat  appellee  was  then  turning  on 
the  track.  Taking  the  evidence  all  in  all, 
the  question  of  contributory  negligence  was 
properly  submitted  to  the  Jury.  It  is  only 
when  the  facts  are  nndisputed,  and  but  one 
Inference  may  be  reasonably  drawn  there- 
from, tliat  the  court  is  authorised  to  ad- 
judge negligence,  or  the  want  of  It,  as  a 
matter  of  law.  Railroad  Co.  v.  Spebr,  7 
Ind.  App.  23,  33  N.  B.  446;  Railway  Co.  v. 
Oranes  (Ind.  App.)  34  N.  B.  613.  Counsel 
urge  that  we  should  apply  to  the  considera- 
tion of  appellee's  duty  the  same  strict  rules 
which  govern  in  cases  of  ordinary  railroad 
crossing  collisions,  and  cite  authorities  to  sus- 
tain their  position.  Such,  however,  is  not 
the  rule  in  Indiana,  nor  does  It  have  the  sup- 
port of  the  weight  of  authority.  Railway 
Co.  V.  Maynard,  5  Ind.  App.  372,  82  N.  B. 
843;  Railroad  Co.  v.  Spahr,  supra;  Hicks  y. 
Railway  Co.  (Mo.  Sup.)  27  S.  W.  642;  Rail- 
way Co.  V.  Block  (N.  J.  Brr.  &  App.)  27  AtL 
1067;  Railway  Co.  v.  Clark,  61  UI.  App.  626; 
Shea  V.  Railway  Co.  (Minn.)  62  N.  W.  902; 
Holmgren  v.  Railway  Co.  (Minn.)  68  N.  W. 
270:  Beach,  Contrib.  Neg.  i  SaO.  Judgment 
aflBrmed. 


0.4  Ina.  App.  320) 

HUNT  et  al.  v.  LISTBNBBRGBR  et  al.> 
(Appellate  Court  of  Indiana.    Nov.  26,  1895.) 

RbOOTIABI.>    IKSTBOMRNTS  — iKDORSBHBirr  — Coh- 

TZHOAiros— Wdbh  Sbt  Asidb— Evidencb— 

AFPBAI.— ASStOXKBRTS  Of  BrBOR. 

1.  An  indorsement  on  a  warrant  aa  follows: 
*^  3.  H~  Agt,  H.  and  A.,"— Is  an  indorse- 
ment by  a.  and  A.,  in  the  absence  of  any  ahow- 
ing  that  their  names  were  written  by  H.  J.  H. 

2.  An  indorsement  on  a  warrant  as  fol- 
lows: "H.  and  A.,  by  H.  J.  H.,  Agent,"— is  an 
indorsement  by  H.  and  A. 

3.  Rnlln^  which  properly  constitnte  canaes 
for  a  new  trial  cannot  be  aaaigned  independent- 
ly a«  apecificatlona  of  error  in  the  appellate 
court. 

tVot  <vuuon  on  renearlng.  see  42  N.  B.  9C4. 


4.  Where  a  conttnmnce  is  rrsnted  at  tho 
Instance  of  one  party  on  an  nnaerstanding  -by 
the  court,  from  toe  statement  of  tlie  counsel  of 
such  par^,  that  the  counsel  of  the  opposite  par- 
ty consented  thereto,  it  is  not  error  to  set  aside 
uie  continuance  on  the  motion  of  such  opposite 
party,  on  denial  by  his  counsel  that  he  con- 
sented thereto:  and  this  though  the  latter  coun- 
sel was  present  in  court  when  the  court  was  in- 
duced to  grant  such  continnance.  In  the  ab- 
sence of  any  showing  that  he  beard  the  state- 
ment and  made  no  objection  to  it. 

6.  It  was  not  error  to  afterwards  refuse  to 
continue  the  case  on  the  gronnd  that  coansel 
for  the  movant,  after  the  first  continnance  was 
granted,  notified  his  clients  that  they  need  not 
appear  on  the  day  set  for  the  trial,  and  for 
that  reason  they  were  not  present 

6.  In  an  action  on  township  warrants  by  an 
indorsee.  In  which  the  payeea  claimed  to  own  the 
warrants,  it  appeared  that  they  purported  to  l>e 
indorsed  by  the  payees,  by  an  agent;  and  the 
testimony  of  sucn  agent  showed,  not  only  that 
he  made  the  indorsements,  bat  that  tiie  pro- 
ceeds of  the  sale  to  plaintiff  were  transmitted 
to  such  payees,  and  that  he  personally  explained 
to  one  of  them  that  be  bad  sold  the  warrants 
to  plaintiff.  It  also  appeared  that  the  payees 
retained  the  money,  and  did  not,  until  the  com- 
mencement of  the  suit,  in  any  way  deny  the 
transfer,  or  the  right  of  snch  agent  to  make  it 
Beld,  that  it  was  not  error  to  admit  snch  In- 
dorsements In  evidence. 

Appeal  from  circuit  court,  Bt  Joseph  comi- 
ty;  Danld  Noyes,  Judge.  ~ 

Action  by  Miner  B.  Listenberger  against 
Penn  township^  Bt  Joseph  county,  Ind.,  on 
warrants  Issued  by  defendant  to  Hunt  & 
Adams,  and  alleged  to  liave  been  transferred 
by  them  to  plaintiff.  In  which  Penn  township 
filed  a  bill  of  interpleader,  admitting  Its  lia- 
bility, but  alleging  that  Hunt  &  Adams 
claimed  the  amount  doe,  and  asking  that  It 
be  allowed  to  pay  the  amount  Into  court,  to 
be  paid  to  the  party  entitled  thereto.  From 
a  Judgment  for  plaintiff.  Hunt  &  Adams  ap- 
peal.   Affirmed. 

Mr.  Bowles,  Mr.  Rabb,  and  Wilbert  Ward, 
for  appellants.  Andrew  Anderson,  for  appeU 
lees. 

ROSS,  J.  The  facts  In  this  case,  as  al- 
leged In  the  complaint  and  admitted  by  the 
parties,  are  In  substance  as  follows:  In  1891 
the  trustee  of  Penn  township,  St  Joseph 
county,  Ind.,  purchased  from  the  firm  of 
Hunt  &  Adams,  the  appellants,  through  ttadr 
agent,  H.  J.  Hlrshlierger,  a  road  machine^ 
and  issued  In  payment  therefor  two  war- 
rants, calling  for  (90  each,  which  were  de- 
livered to  said  agent,  the  first  of  which  war- 
rants was  payable  September  1,  1892,  and 
the  second  September  1,  1893.  Afterwards 
Hlrshberger  sold  the  two  warrants  to  the 
appellee  Miner  B.  Listenberger  for  the  sum 
of  |125,  and,  after  using  a  part  of  the  money 
received  for  the  payment  of  expenses  in- 
curred by  him  as  appellants'  agent,  be  r» 
mltted  the  balance,  within  a  week,  to  appel- 
lants, informing  them  of  what  he  had  done^ 
When  the  warrants  fell  due  they  were  not 
paid,  and,  appellee  having  brought  this  ac- 
tion for  their  collection,  Penn  township  filed 
a  bill  of  Interpleader,  admitting  its  Uablllty 
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on  th«  warrants,  bnt  alleged  that  tbe  appel- 
lants, Hnnt  &  Adams,  claimed  the  amount 
due;  and  It  asked  that  it  be  allowed  to  pay 
the  amount  thereof  into  court,  and  that  the 
court  then  determine,  as  between  appellee 
and  appellants,  as  to  which  of  them  was  en- 
titled to  the  same.  Upon  Issues  Joined  there 
was  a  trial  by  the  court,  and  a  finding  and 
Judgment  in  favor  of  appellee  Listenberger. 
It  is  insisted  by  the  appellants  that  both 
the  first  and  second  paragraphs  of  the  com- 
plaint—the  first  declaring  on  the  warrant 
which  fell  due  September  1,  1892,  and  the 
second  on'  the  warrant  which  f^  due  Sep- 
tember 1,  18DS— are  insufflclent  for  the  rea- 
son that  the  warrants,  which  are  payable  to 
the  appellants,  show  that  they  were  never 
assigned  by  them  to  appellee,  the  complaint 
alleging  that  they  were  assigned  in  writing, 
by  indorsement  on  the  back  thereof.  On  the 
back  of  the  warrant  due  September  1,  1892, 
a  copy  of  which  was  filed  with  the  first  par- 
agraph of  the  complaint,  is  the  following 
Indorsement:  "H.  J.  Hirshberger,  Agt.,  Hunt 
and  Adams,"— and  on  the  back  of  the  other, 
a  copy  of  which  was  flled  with  the  second 
paragraph,  the  following:  "Hunt  and  Adams, 
by  H.  J.  Hirsbberger,  Agent;"  the  conten- 
tion of  coonsel  for  appellants  being  that 
these  indorsements  were  nothing  more  than 
the  penKmal  indorsements  of  H.  J.  Hirsb- 
berger; and  in  support  of  this  contrition 
many  authorities  have  been  cited  in  which 
the  courts  hold  that  when  a  party  signs  or 
indorses  a  note,  attaching  to  his  signature 
such  words  as  "President,"  "Trustee,"  "Sec- 
retary," or  "Agent,"  they  are  merely  "de- 
Bcriptio  personae,"  and  the  obligation  a  per- 
sonal one  of  the  iparty  signing.  Among  the 
cases  cited  are  the  following:  S  warts  v.  Cohan 
(Ind.  App.)  88  N.  E.  638;  Pitman  v.  Kintner,  6 
Blackf.  250;  Mcdnre  r.  Bennett,  1  Blackf. 
UW;  Mean  v.  Graham,  8  Blackf.  144;  Pra- 
ther  ▼.  Boss.  17  Ind.  495;  Hobbs  y.  Cow- 
den,  20  Ind.  810;  Kfendall  v.  Morton,  21  Ind. 
205;  Pearce  v.  Welbom,  42  Ind.  331;  Hays 
r.  Crntcher,  64  Ind.  260;  Hayes  v.  Matthews, 
63  Ind.  412;  Hayes  v.  Bmbaker,  65  Ind.  27; 
Williams  y.  Bank,  83  Ind.  237;  McClellan  y. 
Bobe,  03  Ind.  208;  Soger  Williams  Nat 
Bank  y.  Oroton  ManuTg  Co.  (R.  I.)  17  AtL 
170;  McCandless  v.  Canning  Co.  (Iowa)  42 
N.  W.  636;  WiUiams  y.  Powder  Co.,  86  lU. 
App,  108;  Lee  y.  Fercival  (Iowa)  52  N.  W. 
643;  Day  y.  Ramsdell,  Id.  208;  Matthews  y. 
Mattress  Co.  (Iowa)  64  N.  W.  225;  Davis  y. 
England,  141  Mass.  587,  6  N.  E.  731;  and 
Stnrdivant  y.  HuU,  68  Me.  172.  While  the 
argument  of  counsel  is  very  plausible,  it  has 
mo  application  In  this  case.  As  the  record 
comes  to  ns,  we  find  on  the  back  of  the  one 
warrant  not  only  the  name  of  "H.  J.  Hirsb- 
berger, Agt,"  but  also  that  of  "Hunt  and 
Adams."  The  indorsnnent  is  not  "H.  J. 
Hirsbberger,  Agent  for  Hunt  and  Adams," 
bnt  as  it  appears  to  ns,  not  only  did  "H.  J. 
Hirsbberger,  Agent"  indorse  it  bnt  also  the 
appellants,  by  the  name  and  s^le  of  "Hunt 
v.42m.ic.i:o.2— 16 


and  Adams."  To  accept  as  correct  the  con- 
tention of  appellants'  counsel  would  require 
us  to  assume  that  Hirshberger  signed  the 
name  of  Hunt  &  Adams  on  the  back  of  the 
warrant,  but  this  we  cannot  do.  The  com- 
plaint and  exhibits,  as  copied  into  the  rec- 
ord, do  not  show  that  to  be  a  fact,  but  on 
the  contrary  they  show  that  the  indorsement 
Is  that  of  the  firm  of  Hunt  &  Adams.  Th«e 
can  be  no  quecrtion  but  what  the  indorsement 
of  the  second  warrant  is  sufficient 

The  3d,  4th,  5th,  and  6th  specifications  of 
erroir,  which  are  based  upon  rulings  of  the 
coort  in  setting  aside  the  order  for  a  contin- 
uance, refusing  to  grant  a  continoance,  set- 
ting the  cause  down  for  trial,  and  the  ad- 
mission of  certain  evidence  on  the  trial,  are 
not  properly  assigned,  all  of  the  same  be- 
ing proi>er  causes  to  assign  in  an  application 
for  a  new  trial.  Kent  y.  Lawson,  12  Ind.  675; 
Bailroad  Ca  y.  Riley,  89  Ind.  668;  Garr  y. 
Eaton,  42  Ind.  386;  Westerfitid  v.  Spenco:, 
61  Ind.  889;  Morgan  v.  Hyatt  82  Ind.  660. 
Bulings  which  properly  constitute  causes  for 
a  new  trial  cannot  be  assigned  independent- 
ly as  speeiflcations  of  error  in  this  court 
McCloskey  v.  Davis,  8  Ind.  App.  100,  85  N. 
E.  187;  Maybin  y.  Webster,  8  Ind.  App.  647, 
35  N.  B.  194,  and  86  N.  B.  873;  BaUway  Oo. 
y.  TerriU  (Ind.  App.)  89  N.  E.  205. 

The  last  specification  of  error  is  that  the 
court  erred  in  overruling  appellants'  motion 
for  a  new  trial.  The  rulings  of  the  court  in 
setting  aside  the  order  of  continuance,  on 
the  application  for  a  continuance,  and  in  the 
admission  of  certain  evidence  on  the  trial, 
are  all  embraced  in  and  are  the  causes  itor 
which  a  new  trial  was  asked. 

There  was  no  error  in  setting  aside  the  or< 
der  continuing  the  cause.  The  continuance 
was  granted  by  the  court  at  the  instance  of 
counsel  for  appellants  upon  a  misunderstand- 
ing on  the  part  of  the  court  in  supposing, 
from  the  statement  made  by  appdiants' 
counsel,  that  counsel  for  appellee  was  con- 
senting thereto.  When  the  appellee's  coun- 
sel ascertained  that  an  order  continuing  the 
cause  had  been  entered,  he  moved  to  set  it 
aside,  denying  that  be  had  either  consented 
or  agreed  to  continue  the  trial  of  the  cause, 
and  the  court  thereupon  set  aside  the  order. 
The  granting  of  the  order,  and  setting  a  time 
to  take  depositions  beyond  the  time  set  for 
the  trial  of  the  cause,  did  not  neceBsarily 
continue  the  cause.  And  the  mere  fact  that 
counsel  for  appellee  was  present  in  court  at 
the  time  appellants'  counsel  asked  for  and 
induced  the  court  to  make  the  order  continu- 
ing the  cause  is  not  of  itself  sufllcient  to 
bind  appellee,  unless  his  counsel  heard  the 
statement  and  made  no  objection  thereto. 

We  also  think  the  court  did  not  err  in  over- 
ruling the  application  of  appellants  for  a 
continuance.  This  application  is  based  upon 
the  fact  that  after  appellants'  counsel  had 
induced  the  court  to  enter  the  order  for  a 
continuance,  as  above  stated,  he  notified  his 
clients  that  they  need  not  appear  on  the  day 
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set  for  the  trial,  and  (or  that  reason  they 
were  not  present.  That  part  of  the  affidavit 
having  reference  to  what  their  testimony 
would  be,  and  that  the  same  facts  couid  not 
be  proven  by  any  other  witness  whose  testi- 
mony could  as  readily  be  procured,  etc.,  is 
probably  sufficient;  bat  when  we  consider 
that  part  which  attempts  to  excuse  their  ab- 
sence, in  connection  with  the  record,  which 
discloses  the  manner  in  which  the  order  I>e- 
Iiind  which  they  seek  shelt^  was  procured, 
we  cannot  fail  to  say  that  it  is  evident  that 
their  absebce  was  their  own  fault,  and  if,  by 
reason  thereof,  they  did  not  get  the  benefit 
of  their  defense,  they  must  suffer. 

There  was  no  error  In  admitting  in  evi- 
dence the  indorsement  found  on  the  baclc  of 
the  warrants.  The  testimony  of  the  agent, 
Hirshberger,  shows  not  only  that  he  made 
them,  but  that  the  proceeds  of  the  sale  were 
transmitted  to  the  appellants,  and  that  he 
personally  explained  to  the  appellant  Hunt 
that  he  had  sold  the  warrants  to  the  appel- 
lee, and,  as  he  says,  telling  "him  ail  about 
it,  and  why  I  had  done  so."  The  appellants 
retained  the  money  which  they  received  from 
appellee,  and  at  no  time  until  the  commence- 
ment of  this  action,  so  far  as  the  evidence 
discloses,  in  any  way  denied  the  transfer,  or 
the  right  of  HIrshbM'ger  to  make  it 

The  evidence  is  sufficient  to  sustain  the 
verdict  A  right  result  seems  to  have  been 
reached  in  this  case,  and  inasmuch  as  all 
of  the  objections  urged  by  the  appellants  are 
merely  technical,  and  do  not  go  to  the  merits 
of  the  case,  we  would  hesitate  about  revers- 
ing the  Judgment  even  if  some  such  objeo- 
tiong  should  be  found  to  be  well  taken.  It 
is  different  when  this  court  is  in  doubt  as  to 
the  justness  of  the  result  reached,  for  in  such 
cases  technical  objections  are  sometimes  as 
available  as  those  more  substantial.  But 
not  so  in  this  case.    Judgment  affirmed. 

LOTZ,  J.,  did  not  participate  in  the  deci- 
sion of  this  case. 


HOWKS  et  aL  v.  MAYOR,  ETC.,  OP  CITY 

OF  GOSHEN. 
(Appellate  Court  of  Indiana.    Nov.  26,  1885.) 
Appeli.atb  Codht — Jurisdiction. 
The  appellate  court  has  no  jurisdiction 
of  appeals  in  mandate  cases. 

Appeal  from  circuit  court  Elkhart  county. 

Action  by  C.  and  E.  Howks  against  the 
mayor  and  common  council  of  the  city  of 
Goshen.  Appeal  transferred  to  the  supreme 
court 

Baker  &  Miller,  for  appellant  A.  S.  Zook 
and  W.  K  Stonex,  for  appellee. 

GAVIN,  0.  J.  This  court  does  not  have 
Jurisdiction  of  appeals  in  mandate  cases. 
This  cause  is  therefore  ordered  transferred 
to  the  supreme  court 


(U  Ind.  App.  «m 
CITY  OP  PT.  WAYNB  v.  DUBNBLL. 

(Appellate  Court  of  Indiana.  Nov.  26,  1895.) 
Dbfbctive  Sidewalks — Action  fok  Injuries — 

OlBBCTINO  JUBT  TO  RsTlRB  AND  COHPLBTB 

Verdict— •Appeal— KisTiBW. 

1.  Where,  in  an  action  for  pereonal  in- 
juries, the  verdict  fixed  the  amount  plaintiff 
was  entitled  to  recover  for  medical  attendance 
and  nursing,  but  left  the  amount  he  was  enti- 
tied  to  for  suSering  and  the  amount  of  the 
total  damages  blank,  it  was  proper  for  the 
court  before  it  discharged  the  jury,  to  require 
them  to  again  retire  and  fill  in  the  blanks. 

2.  It  will  not  t>e  presumed  on  appeal,  lie- 
causo  the  trial  court  certifies  that  tiiere  was 
evidence  tending  to  prove  certain  facts,  that 
there  waa  no  evidence  to  the  contrary,  where 
a  new  trial  was  denied. 

3.  In  an  action  against  a  city  for  injuries 
from  a  defective  sidewalk,  a  verdict  for  plain- 
tiff will  not  be  set  aside  merely  because  the 
jury  failed  to  find  on  undisputed  evidence  that 
there  were  electric  lights  in  the  street  150  feet 
north  and  south  of  the  scene  of  the  accident 
where  the  lights  were  obscured  by  trees  to  an 
extent  which  was  not  disclosed. 

Appeal  from  circuit  court  Allen  county; 
E.  O'Rourke,  Judge.  - 

Action  by  Herman  Durnell  against  the  city 
of  Ft  Wayne  for  personal  injuries.  Judg- 
ment was  rendered  for  plaintiff,  and  i«f 
fendant  appeals.    Affirmed. 

.  W.  H.  Sbambaugh,  S.  R.  Allen,  and  B.  F. 
Ninde,  for  appellant  Colerick  &  France,  for 
appellee: 

ROSS,  J.  This  appeal  is  from  a  Judgment 
recovered  by  the  appellee  against  the  appel- 
lant for  personal  Injuries  alleged  to  have 
been  received  from  a  fall  while  passing  over 
one  of  the  sidewalks  in  said  city,  which  was 
in  an  unsafe  and  dangerous  condition  for 
use.  The  only  specification  of  error  assign- 
ed relates  to  the  ruling  of  the  court  below  in 
overruling  appellant's  motion  for  a  new 
triaL  The  cause  was  tried  by  Jury,  and  at 
the  request  of  appellant  a  special  verdict 
was  returned. 

The  first  question  urged  by  appellant  re- 
lates to  the  action  of  the  court  In  requiring 
the  Jury,  after  they  had  returned  their  ver^ 
diet  into  court,  to  again  retire,  and  fill  cer- 
tain blanks  left  therein.  When  the  Jury  first 
returned  their  verdict  the  concluding  part 
which  the  court  instructed  them  was  not 
sufficient  because  they  had  left  certain 
blanks  which  they  should  have  filled,  reads 
as  follows:  "That  by  reason  of  said  inju- 
ries he  [appellee]  was  unable  to  do  any 
labor  whatever  for  more  than  four  months 
next  following  the  10th  day  of  January, 
1892;  that  during  ail  of  said  time,  by  reason 
of  said  injuries  and  said  broken  limb,  he 
suffered  great  pain  and  agony;  that  at  the 
time  he  received  such  injuries  he  was  a 
first-class  locomotive  engineer,  and  earning 
one  hundred  and  thirty  ($130.00)  dollars  per 
month;  that  daring  his  said  confinement  by 
reason  of  said,  injuries  he  was  under  the 
medical  oare  of  Dr.  McOscar  in  the  treat- 
ment of  said  injuries,  which  said  medical 
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care  was  worth  the  sum  of  SIOO.OO;  that 
plaintiff  laid  out  and  expended  for  medi- 
dned  and  appliances  on  account  of  said  In- 
juries the  sum  of  $75.00;  and  that  his  nurs- 
ing for  the  period  of  two  months,  as  afore- 
said, was  of  the  value  of  $00.00;  and  that 
by  reason  of  the  i)ain  and  suffering  occa- 
sioned by  said  injuries  that  plaintiff  was 

damaged  In  the  sum  of  dollars.    We 

further  find  that  at  said  dangerous  point  on 
said  sidewallt,  at  its  intersection  of  the 
north  line  of  said  alley  as  aforesaid,  on  the 
night  plaintiff  received  the  Injuries  as  afore- 
said, there  was  at  said  point  no  barricades, 
red  or  white  lights,  or  other  warning  to 
those  using  said  walk  of  its  dangerous  con- 
dition at  said  point.  If  upon  the  foregoing 
fticts  the  law  be  with  the  plaintiff,  we  find 
for  the  plaintiff.  If  upon  the  foregoing  facts 
the  law  be  with  the  defendant,  we  find  for 
the  defendant.  If  the  law  be  with  the  plain- 
tiff upon  the  foregoing  facts,  we  assess  his 

damages  at  dollara    We,  the  Jury, 

find  for  the  plaintiff."  The  court,  before  re- 
qniring  the  Jury  to  retire  to  again  consider 
their  verdict,  instructed  them  that  it  was 
necessary  that  they  fill  the  two  blanks  left 
therein,  as  shown  above.  When  the  jury 
again  returned  their  verdict,  they  liad  filled 
the  blank  wherein  formerly  they  had  given 
nothing  for  "pain  and  suffering"  by  insert- 
ing therein  the  sum  of  $500,  and  in  the 
blank  making  the  general  assessment  of 
damages  they  had  inserted  the  sum  of  $1,- 
2S5. 

It  is  the  duty  of  the  court,  upon  a  return 
of  a  special  verdict,  before  its  acceptance, 
and  the  jury  is  discharged,  to  see  that  it  is 
regular  in  form,  and,  if  found  to  be  in- 
formal or  irregular,  to  require  the  jury  to 
retire  and  correct  it.  For  example,  if  the 
jury  fall  to  make  an  assessment  of  damages, 
tttat  makes  the  verdict  defective,  and  they 
should  be  required  to  retire,  and  make  an 
assessment  of  whatever  damages  they  may 
find.  It  is  not  always  necessary  that  this 
assessment  be  in  the  form  of  a  general  as- 
sessment or  finding,  for,  if  the  jury  give  in 
the  verdict  all  the  data,  from  which  the 
court,  by  the  simple  rules  of  addition,  may 
be  able  to  ascertain  the  amount  due,  it  will 
be  sufficient  It  Is  the  data  or  basis  upon 
which  damages  are  allowed  that  controls 
the  general  assessment,  and  if  the  data  or 
the  facts  found  show  .the  general  assess- 
ment to  be  incorrect,  it  should  be  corrected 
by  the  court.  Dawson  v.  Shirk,  102  Ind. 
184,  1  N.  E.  292. 

It  is  next  urged  that  the  jury  failed  to 
find  all  of  the  material  facts  proven.  The 
court  l)elow.  certifies  tliat  there  was  evi- 
dence given  on  the  trial  of  the  cause  tend- 
ing to  prove  the  following  facts,  none  of 
which  were  found  by  the  Jury  In  their  ver- 
dict, viz.:  "An  electric  arc  lamp  hung  over 
the  center  of  Clinton  street,  one  hundred 
and  fifty  feet  north,  and  another  one  hun- 
dred and  fifty  feet  south,  of  the  place  of 


plaintiff's  acddent,  which  were  burning  at 
the  time  of  such  accident;  and  the  Only  ot>- 
struction  to  light  was  a  row  of  deciduous 
trees  at  the  outer  edge  of  said  sidewalk,  ex- 
tending both  north  and  south  of  said  alley; 
and  that  at  the  time  of  such  accident  the 
character  of  the  place  of  the  same  was  as 
follows:  The  sidewalk  was  paved  with 
brick  to  the  width  of  eight  feet,  and  the 
alley  to  its  full  width  with  cedar  blocks. 
The  alley  sloped  gradually  from  the  prop- 
erty line  to  the  street  pavement,  but  the 
trunk  of  a  basswood  tree  at  the  junction 
of  said  alley  and  sidewalk  on  the  north  pre- 
vented pedestrians  from  using  more  than 
five  feet  eight  Inches  ip  width  of  the  side- 
walk next  to  the  property  line.  Pine  strips, 
two  inches  wide  by  one  and  one-fourth  inch- 
es thick,  were  nailed  on  said  alley  pavement 
across  the  line  of  said  sidewalk  at  narrow 
intervals;  the  first  on  the  south  side  of  such 
alley  crossing,  close  to  the  line  where  brick 
and  block  paving  joined.  The  brick  paving 
of  said  sidewalk  sloped  from  three  feet 
north  of  such  alley  to  the  block  pavement  of 
the  same,  descending  in  said  three  feet  from 
eight  inches  at  the  outside  to  three  inches 
at  the  Inside  of  said  brick  pavement.  Said 
alley  was  fburteen  feet  wide,  and  a  one- 
story  frame  building  adjoined  the  same  on 
the  north,  with  Its  front  six  and  one-rourth 
feet  east  of  said  brick  sidewalk.  Plaintiff 
fell  near  the  middle  line  of  the  five  and  two- 
thirds  feet  available  width  of  said  sidewalk, 
and  in  the  neighborhood  of  eighteen  inches 
north  of  the  Junction  of  the  brick  and  block 
at  the  north  side  of  the  alley  crossing."  It 
is  not  certified  by  the  court,  neither  aues 
the  record  show,  that  the  evidence  which 
tends  to  prove  these  facts  was  undisputed. 
Of  course,  if  there  was  evidence  conflicting 
with  that  which  tended  to  prove  these  facts, 
the  presumption  is  that  the  Jury  did  not 
find  them  because  not  proven.  Facts  not 
found  are  presumed  to  be  found  against  the 
party  upon  whom  rested  the  burden  of  prov- 
ing them.  When  evidence  is  Introduced 
proving  a  material  fact,  and  there  is  no 
evidence  to  disprove  or  In  conflict  with  that 
introduced,  the  Jury  should  find .  such  fact 
to  exist.  Because  the  court  certifies  that 
evidence  was  introduced  tendldg  to  prove 
certain  facts  will  not  warrant  the  assump- 
tion that  there  was  no  evidence  to  the  con- 
trary. The  presumption  which  arises  In  fa- 
vor of  the  correctness  of  the  ruling  of  the 
trial  court  in  overruling  the  motion -^or  a 
new  trial  warrants  the  assumption  that  such 
ruling  was  based  upon  other  evidence  in- 
troduced, which  disproved  the  facts  above 
set  out;  and  this  presumption  must  prevail 
unless  the  record  affirmatively  shows  that 
the  evidence  introduced  tending  to  prove 
such  facts  was  all  of  the  evidence  introduc- 
ed relative  to  those  question.  Keller  v. 
Reynolds  (Ind.  App.)  40  N.  E.  76.  Counsel 
for  appellant  insists  that  these  facts  were 
all  material,  and  that,  had  they  been  found. 
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tbe  court  would  hare  been  comi>eUed  to  In- 
fer that  tbe  defect  in  the  walk  waa  open 
and  obvious,  and  that  appellee  could  have 
avoided  being  Injured  bad  be  loolced.  We 
are  unable  to  see  wherein  the  facts  proven 
but  not  found  could  have  changed  tbe  re- 
sult While  it  may  be  admitted  that  there 
were  lights  burning  at  a  distance  from 
where  the  accident  occurred,  and,  if  there 
were  no  obstructions,  tliat  they  ^rould  have 
lighted  the  place  where  appellee  was  in- 
jured 8ufflcientl7  for  him  to  have  seen  the 
condition  of  the  walk,  there  were  obstruc- 
tions, however,  which  did  obstruct  tbe  view, 
—to  what  extent  is  not  disclosed.  If  the 
evidence  tending  to  t>rore  these  facts  was 
undisputed,  and  the'  facts,  if  found,  would 
have  changed  the  result,  the  court  should 
have  granted  a  new  trial  for  the  failure  of 
tbe  Jury  to  find  ail  the  material  fa.cts  prov- 
en. "Where  pertinent  and  material  facts 
are  proven,  but  the  court  does  not  And  them, 
and  thereby  implicitly  finds  that  they  are 
not  proven,  the  finding  in  such  respect  is 
contrary  to  law,  as  well  as  contrary  to  the 
evidence,  and  good  cause  arises  therefrom 
for  a  new  trial."  Gray  v.  Taylor,  2  Ind.  App. 
155,  28  N.  B.  220.  The  facts  not  found,  but 
which  tbe  court  certifies  there  was  evidence 
tending  to  prove,  not  being  of  such  a  char- 
acter as  that,  if  found,  they  would  have 
changed  the  result,  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial  be- 
cause such  facts  were  not  found  by  tbe  Jury 
in  their  verdict   Judgment  affirmed. 


a*  Il>d.  App.  34) 

BROWN  V.  STATE. 
(Appellate  Court  of  Indiana.    Nov.  26,  1805.) 
Ebbpiko  Disbabed  Mbat  tob  Bale— Infokua- 

TIOH. 

An  infonnntion  under  Rev.  St  1804,  { 
2164  (Rev.  St.  1881,  |  2070),  making  it  a  penal 
offense  for  anyone  to  have  in  hia  poasession, 
with  intent  to  aell,  the  meat  of  any  diseased 
animal,  which  alleges  that  defendant  unlaw- 
fully  and  knowingly  had  such  meat  in  his  poe- 
session.  with  intent  to  sell,  sufficiently  charges 
defendant  with  knowledge  that  the  meat  was 
diseased. 

Appeal  from  circuit  court,  Fayette  county; 
David  W.  ItfcKee,  Special  Judge. 

William  E.  Brown  was  convicted  of  hav- 
ing diseased  meat  in  his  possession  with  in- 
tent to  sell  It  and  appeals.     Affirmed. 

Reuben  Conner  and  James  M.  Mclntdsh, 
for  appellant  Geo.  L.  Gray,  Pros.  Atty., 
and  W.  A.  Ketcliam,  Atty.  Gen.,  for  the 
State. 

REINHARD,  3.  Tbe  sole  question  pre- 
sented in  this  case  relates  to  the  sufltclency 
of  tbe  Information  upon  motion  to  auash 
and  In  arrest  of  judgment  Tbe  informa- 
tion charges  that  William  E.  Brown  did,  in 
tbe  county  of  Fayette  and  state  of  Indiana, 
on  a  date  named,  "unlawfully  and  knowing- 
ly have  in  his  possession  tne  meat  of  a  cer- 


tain .diseased  and  injured  animal,  to  wit  • 
steer,  then  and  there,  with  the  unlawful  in- 
tent to  sell  the  meat  of  said  diseased  and 
Injured  animal  for  human  food,"  etc.  Tbe 
section  of  tbe  statute  upon  which  tbe  in- 
formation is  based  provides  in  snlwtance 
that  whoever  sells,  or  has  in  his  possession 
with  the  intent  to  sell,  the  meat  of  any  dis- 
eased or  injured  animal  shall  be  fined,  etc 
Rev.  St  1894,  {2164  (Rev.  St  18S1,  {  2070). 
It  Is  objected  that  the  information  is  defect- 
ive in  that  it  does  not  sufficiently  charge  the 
appellant's  guilty  knowledge.  It  was  decid- 
ed by  the  supreme  court,  in  Schmidt  v.  States 
78  Ind.  41,  that  to  constitute  an  offense  un- 
der this  statute,  it  must  be  charged  in  the 
indictment  or  information  that  tbe  defend- 
ant had  knowledge  of  the  liad  quality  of  the 
meat  In  that  case  the  information  did  not 
contain  the  charge  that  the  accused  "know- 
ingly" had  the  meat  in  his  possession,  the 
word  "unlawfully"  alone  being  used  to 
characterize  the  act  of  the  defendant.  But 
even  that  decision  was  by  a  divided  court 
Woods  and  Elliott  JJ..  dissenting  upon  the 
ground  that  when  the  offense  is  charged  in 
the  language  of  the  statute,  as  it  was  in  that 
case,  it  is  sufficient  In  the  present  case  the 
appellant's  alleged  act  of  having  the  die- 
eased  meat  in  bis  possession  with  the  inten- 
tion of  selling  the  same  for  human  food  is 
diarged  as  having  t>een  done  both  "unlaw- 
fully" and  "knowingly."  It  is,  therefore, 
not  subject  to  tbe  objection  pointed  out, 
even  in  the  light  of  the  case  cited.  The  ap- 
pellant however,  relies  upon  a  Massacha- 
setts  case,  which  does  seem  to  support  his 
contention  that  tbe  use  of  tbe  word  "know- 
ingly," in  such  a  charge.  Is  not  a  sufficient 
allegation  of  the  defendant's  guilty  knowl- 
edge of  the  fact  tliat  the  meat  was  diseased. 
That  case,  however,  was  decided  under  the 
strict  and  technical  reanlrements  of  com- 
mon-law pleadings,  it  t)aing  stated  in-  the 
opinion  itself  that  the  offense  must  "be  set 
out  with  the  technical  precision  and  ac- 
curacy according  to  the  rules  of  the  com- 
mon law,"  etc.  It  is  scarcely  necessary  to 
say  that  this  is  not  the  rule  in  this  jurisdic- 
tion. The  indictment  or  information  Is  suf- 
ficient If  it  can  be  anderstood  therefrom 
that  the  offense  charged  is  stated  with  sucb 
a  degree  of  certainty  that  the  court  may  pro- 
nounce judgment  upon  a  conviction  accord- 
ing to  the  right  of  the  case.  Rev.  St  1831, 
!  1824,  subd.  6  (Rev.  St  1881,  S  1755,  8ul>d. 
5).  And  no  indictment  syr  Information  is 
deemed  invalid,  and  shall  be  quashed  or 
set  aside,  nor  shall  the  trial  or  Judgment  be 
arrested  for  any  defect  or  imperfection 
which  does  not  tend  to  prejudice  the  buI> 
stantial  rights  of  the  defendant  Rev.  St 
1894,  I  1823,  subd.  10  (Rev.  St  1881,  |  17.^6. 
subd.  10).  Certainty  to  a  common  intent  Is 
all  that  the  law  requires  In  this  state,  even 
In  criminal  pleadings.  Whitney  v.  State,  10 
Ind.  404;  McCool  v.  State.  23  Ind.  127; 
O'Brien  v.  State,  125  Ind.  38,  25  N.  K  127. 
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Words  nsed  In  an  Indictment  or  Information 
must  be  construed  In  tbelr  usual  acceptation 
In  common  language.  Rev.  St  18d4,  i  1S05 
(Rev.  St  1881.  §  1786>.  Under  the  strict 
rales  of  common-law  pleading,  "certainty  to 
a  common  Intent"  was  not  suflldent  Un- 
der that  system,  the  court  would  presume 
the  negative  of  everything  not  expressly  af- 
firmed, and  the  affirmative  of  everything  not 
expressly  negatived;  while,  under  our  rule 
of  certainty  to  a  common  Intent,  the  court 
will  presume.  In  favor  of  the  pleader,  every 
proposition  which  by  reasonable  Intendment, 
or  according  to  the  common  use  of  language, 
tB  Impliedly  Included  In  the  pleading,  though 
not  expressed.  Lay  v.  State,  12  Ind.  App. 
362,  39  N.  E.  768,  and  authorities  cited.  Un> 
der  this  more  liberal  Interpretation  author- 
Ized  by  our  Code,  we  are  of  opinion  that  the 
Information  In  the  case  before  us  is  suffi- 
cient The  charge  that  the  accused  "know- 
ingly" had  in  his  possession  the  diseased 
meat,  etc.,  would,  in  our  opinion,  be  under- 
stood to  mean,  in  the  usual  acceptation  of 
such  words  in  common  language,  that  be 
had  the  meat  In  his  possession  knowing  that 
It  was  diseased.  An  author  of  acknowl- 
edged standing  states  It  as  a  rule  of  crim- 
inal pleading,  based  upon  no  less  an  author- 
ity than  Chltty,  that  the  .word  "knowingly," 
or  "well  knowing,"  will  supply  the  place  of 
a  positive  averment  that  the  accused  knew 
the  facts  subsequently  stated.  Blsh.  Cr. 
Pioc.  I  266.    Judgment  affirmed. 


m  Ind.  App.  1) 

ANHEUSBR-BUSCH  BREWING  ASS'N  y. 

OEORQE. 
(Appellate  Court  of  Indiana.    Nov.  26,  1885.) 
IhtmasiNe    Appxai.  — Dbveotivb    Tbakbckipt  — 

A8SIOXMBNT8  Of  EkROK— DETECT  IK  PaKTIKB. 

1.  An  appeal  may  be  dismissed  for  failure 
to  comply  with  rule  30,  reqnirine  appellant  to 
cause  marginal  notes  to  be  placed  on  the  tran- 
script, indicating  the  several  parts  of  the  plead- 
ings, the  exhibits,  the  orders  of  court,  and  the 
bill  of  exceptions.  Town  of  Ladoga  v.  Linn,  36 
N.  B.  159.  9  Ind.  App.  16,  followed. 

2.  Where  the  motion  for  a  new  trial  is  not 
In  the  transcript,  an  assignment  that  the  conrt 
erred  in  overruling  the  motion  for  a  new  trial 
presents  no  question. 

3.  Where,  in  an  action  by  a  wife  against 
her  husband  and  another,  judgment  Is  rendered 
against  both  defendants,  an  appeal  by  the  co- 
defendant,  in  which  the  husband  is  not  joined 
as  appellant  in  the  assignment  of  errors,  will 
be  dismissed. 

Appeal  from  circuit  court,  Vigo  county;  Da- 
vid W.  Taytor,  Judge. 

Actk>n  by  Flora  George  against  Sief  George 
and  the  Anheuser-Busch  Brewing  Ciompany. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant the  Anheuser-Busch  Brewing  Com- 
pany appeals.    Appeal  dismissed. 

T.  W.  Harper,  for  appellant  Foley  &  Foley 
and  Farls  HamiU,  for  appellee. 

DAVIS,  3.  This  action  was  brought  by  the 
appellee  Flora  George  against  Sief  George, 


her  husband,  and  the  appellant  She  recov- 
ered Judgment  against  both  of  the  defendants 
in  the  court  below.  The  appellant  alone  ap- 
peals from  this  Judgment  The  errors  assign- 
ed by  the  appellant  are  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  court  erred  In  over- 
ruling the  motion  for  a  new  triaL  The  mo- 
tion tor  a  new  trial  Is  not  in  the  reomrdL  The 
complaint  is  perhaps  sufficient  when  attadced 
for  the  first  time  in  this  conrt  The  appellant 
baa  not  caused  marginal  notes  to  be  placed 
on  transcript  in  their  apprt^riate  places,  in- 
dicating the  several  parts  of  the  pleadings  in 
the  cause,  the  exhibits,  if  any,  the  orders  of 
the  court,  and  the  bill  of  exceptions,  as  requir- 
ed by  nile  30.  The  ai^>ellee  Flora  George 
moves  the  court  to  dismiss  the  appeaL  This 
motion  is  well  taken.  Gregory  v.  Smith,  138 
Ind.  48,  38  N.  B.  385;  Ledbetter  v.  Wlnchel 
(Ind.  Sup.)  40  N.  B.  1065;  Inman  v.  Yogel,  Id. 
665;  Wabh  v.  Brockway  (Ind.  App.)  Id.  28; 
Hutts  V.  Martin  (Ind.  Sup.)  41  N.  B.  828;  Town 
of  Ladoga  v.  Linn,  9  Ind.  App.  15,  36  N.  B. 
159;  Burtt  v.  Little  (Ind.  App.)  40  N.  E.  929; 
Lockhart  v.  Schlottenback,  Id.  1108.  Under 
the  decision  in  the  case  last  cited,  the  com- 
plaint Is  sufficient  Under  the  decision  in 
Town  of  Ladoga  v.  Linn,  stipra,  the  appeal 
might  be  dismissed  for  failure  to  comply  with 
rule  30,  although  this  court  would  probably 
not  reverse  a  case  for  that  reason,  but,  or- 
dinarily, would  give  opportunity  to  correct  the 
omission.  Moreover,  no  question  Is  presented 
by  the  second  error  assigned,  because  of  the 
omission  of  the  motion  for  a  new  trial  from 
the  transcript  Under  the  other  authorities 
cited,  the  appeal  should  be  dismissed  for  faO- 
nre  to  Join  Sief  Cteorge  as  an  appellant  In 
the  assignment  of  errors.  The  vtpeal  is  there- 
fore dismissed. 


(14  Ind.  App.  T) 
LITTLE  V.  SWAFFORD. 
(Appellate  (3ourt  of  Indiana.    Nov.  26,  1895.) 

CATTI.B  DaMAOB    FbASANT — RbmEDT  ST  DISTRESS. 

The  statutes  regulating  the  enforcement 
of  claims  for  damages  from  trespassing  animals 
supersede  the  common-law  remedy  for  sneh 
damages  by  distress. 

Appeal  from  circuit  court  Huntington  coun- 
ty; C.  W.  Watklns,  Judge. 

Action  1^  James  H.  Little  against  Julia  A 
Swafford.  Judgment  was  rendered  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Mllllgan,  Whitelock  &  Cook,  for  appellant 
Fiance  &  Dpngan,  for  appellee. 

GAVIN,  C.  J.  The  supreme  court  In  Bliz- 
zard V.  Walker,  32  Ind.  437,  expressly  decid- 
ed that  the  statutory  regalaticau)  concerning 
inclosures,  trespassing  animals,  and  parti- 
tion fences  were  "Intended  to  supersede  the 
rule  of  the  cmnmon  law  on  this  subject." 
Such  is  also  the  implication  of  other  cases 
decided  by  both  the  supreme  and  appellate 
courts.    James  r.  Fowler,  80  Ind.  663;  An- 
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aerson  y.  Worley,  104  Infl.  165,  8  N.  E.  817; 
Haffner  t.  Barnard,  123  Ind.  429,  24  N.  E. 
152;  Foryth  v.  Walch,  4  Ind.  App.  182,  30 
N.  E.  720.  It  Is  true,  as  said  by  the  appel- 
lant's learned  counsel,  that  In  these  cases 
the  courts  have  not  discussed  nor  referred 
specially  to  the  proposition,  urged  by  appel- 
lant, that  the  statute  does  not  expressly  take 
away  the  common-law  right  of  distress  of 
cattle  damage  feasant,  and  that  it  therefore 
remains  In  force;  but  in  the  Blizzard  Case, 
as  appears  by  a  reference  to  the  record 
briefs,  counsel  In  terms  urged  that  the  com- 
mon^law  remedy  by  distress  of  such  cattle 
was  still  in  existence.  Under  these  adjudi- 
cations we  must  conclude  that  the  statute 
was  by  the  legislature  intended  to  cover  the 
whole  ground  of  the  enforcement  of  claims 
for  damage  by  the  detention  of  the  trespass- 
ing animals.  The  injured  party's  comm<»i- 
law  remedy  by  action  at  law  remains,  but 
the  remedy  by  distress  is  impliedly  super- 
seded by  the  statute.    Judgment  affirmed. 


(14  Ind.  App.  3) 

TRAVELERS'    LIFE   &   ACCIDENT   INS. 

CO.  OF  HARTFORD,  CONN.,  v.  CASH. 
(Appellate  Court  of  Indiana.  Not.  26,  1895.) 
LiPB  Insdsamcb— Whex  Policy  Take«  Effect. 
In  an  action  on  an  accident  policy  it  ap- 
peared that  the  policy  wag  issued  January  16th, 
to  take  effect  January  20th,  and  that  for  the 
premium  assured  gare  an  order  on  his  employer 
payable  out  of  his  wages  for  February  and  the 
succeeding  months,  bis  wages  being  due  on  the 
18th  of  the  month  after  that  in  which  they  were 
earned.  The  policy  recited  that  it  was  issued  in 
consideration  of  an  order  for  moneys  on  the 
employer,  and  provided  that,  "in  case  of  just 
claim  before  the  first  premium  is  due,  if  the 
sum  due  insured  is  less  thnn  the  sum  of  all  the 
payments  called  for  by  the  order,  it  shall  be 
credited  thereon;  if  greater,  the  order  shall  be 
receipted  and  the  balance  paid  the  assured." 
The  day  before  the  policy  went  into  effect  as- 
sured left  his  employer  and  drew  all  his  wages, 
and  on  February  3d,  while  still  out  of  such  em- 
ploy, was  killed.  Beld,  that  plaintiff  could  re- 
cover. 

Appeal  from  circuit  court,  Cass  county;  M. 
B.  Lairy,  Judge. 

Action  by  Sarah  Cash  against  the  Trav- 
elers' Life  &  Accident  Insurance  Company 
of  Hartford,  Conn.,  on  an  accident  p(dlcy. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Magee  &  Funk,  for  appellant  D.  H.  Chase, 
for  appellee. 

GAVIN,  C.  J.  The  questions  presented  by 
this  appeal  arise  on  exceptions  to  the  court's 
conclusions  of  law  upon  the  special  flndiug 
of  facts.  On  January  16,  1892,  one  George 
Kyle  made  application  to  appellant  for  an  ac- 
cident policy,  to  be  dated  January  20,  1892, 
and  to  take  effect  from  that  time.  The  pol- 
icy was  issued  to  him  on  January  16th,  but 
dated  January  20tb,  as  desired.  For  tbe  pay- 
ment of  the  premiums  Kyle  executed  to  ap- 
pellant an  order  on  tbe  Lake  Erie  &  Western 


Railroad  Company  for  $8.75,  payable  from 
his  wages  for  each  of  the  months  of  Febru- 
ary, March,  April,  and  May,  1892.  The  pol- 
icy contained  this  clause:  "Ninth.  The  pay- 
ments specified  in  the  order  are  premiums 
for  consecutive  periods  of  two,  three,  and 
five  months;  and  each  shall  apply  only  to 
its  corresponding  Insurance  period.  All 
claims  for  Injuries  effected  during  any  pe- 
riod for  which  Its  respective  premium  baa 
not  been  actually  paid  shall  be  forfeited  to 
tbe  company,  except  that  in  case  of  Just 
claim  before  the  first  premium  is  due,  if  tbe 
sum  due  the  Insured  is  less  than  the  sum  of 
all  the  payments  called  for  by  the  order.  It 
shall  be  credited  thereon;  If  greater,  the  or- 
der shall  be  receipted  In  full  and  tbe  balance 
paid  to  the  Insured."  The  policy  recited  that 
it  was  Issued  "in  consideration  of  warranties 
in  application  for  this  policy,  and  of  an  or- 
der for  moneys  [therein  specified]  on  Lake 
Erie  &  Western  Railroad  Company,"  but  the 
finding  states  "that  the  payments  of  money 
out  of  wages  to  be  earned  in  the  future  by 
the  said  George  G.  Kyle,  in  the  employment 
of  the  Lake  Erie  &  Western  Railroad  Com- 
pany, as  provided  in  said  order,  was  the  sole 
consideration  for  the  execution  and  delivery 
by  the  defendant  of  the  policy  of  insurance 
sued  on."  On  January  19th,  one  day  before 
the  policy  wtls  to  become  effective,  but  after 
its  delivery,  Kyle  quit  the  service  of  the  lAke 
Erie  &  Western  Railroad  Company,  and  en- 
tered the  service  of  another  company,  draw- 
ing all  wages  due  him  frbm  the  Lake  Erie 
&  Western  Company.  On  February  3,  1892, 
he  was  accidentally  killed  without  having 
been  again  employed  by  tbe  Lake  Brie  & 
Western  Company,  and  with  no  wages  due 
him  from  it.  The  appellee  Is  the  beneficiary 
named  in  the  policy.  Tbe  February  wages 
would  not  have  been  due  until  March  18th. 
Before  that  time  the  beneficiary  tendered 
tbe  amount  of  tbe  first  payment,  but  it  was 
refused  by  appellant 

The  position  of  appellant's  counsel  is  that, 
since  the  sole  consideration  for  the  policy 
was  the  payment  of  tbe  premium  out  of  his 
wages  earned  from  the  Lake  Erie  &  Western 
Company,  and  there  were  no  such  wages  at 
tbe  time  of  bis  death,  the  consideration  fail- 
ed, and  tbe  policy  was  defeated;  that  the 
effect  of  tbe  contract  was  that  Kyle  should 
continue  in  tbe  service  of  the  Lake  Erie  & 
Western  Company,  and  earn  wo^es  out  of 
which  the  premiums  should  be  paid,  and  that 
be  violated  his  contract  In  the  light  of  all 
the  provisions  of  the  policy,  this  view  cannot 
be  sustained.  There  is  no  express  provi- 
sion of  tbe  forfeiture  in  case  E!yle  should 
quit  the  Lake  Erie  &  Western  Company's 
service,  and  no  express  requirement  that 
he  should  continue  to  work  for  that  com- 
pany, while  there  Is. direct  and  explicit  pro- 
vision that  in  the  event  of  injury  before  the 
flret  payment  was  due,  tbe  amount  of  the 
order  should  be  taken  from  the  sum  due  un- 
der tbe  policy.    The  contingency  thus  auticl- 
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pated  Is  JuBt  what  occurred,  and  tbe  conrse 
laid  down  In  the  policy  to  be  pursued  upon 
Its  happening  is  just  what  was  adjudged  by 
the  trial  court.  By  the  delivery  of  the  pol- 
icy and  the  acceptance  of  the  order,  and,  in 
tmth,  by  the  very  terms  of  the  policy,  the 
appellant  waived  immediate  payment.  The 
policy,  therefore,  was  valid  and  binding,  un- 
less forfeited  by  the  deceased's  subsequent 
conduct  Forfeitures  are  not  favored  in  law, 
and  It  is  not  the  policy  of  the  law  to  supply 
by  Inference  a  cause  of  forfeiture  which  the 
company  has  not  seen  fit  to  express  in  its 
policy.  Insurance  Co.  T.  Wallace,  03  Ind.  7; 
Bowlns  V.  Insurance  Co.,  133  Ind.  106,  32  N. 
B.  810.  The  case  of  Kline  v.  Association,  111 
Ind.  462,  U  N.  B.  620,  lays  down  the  law 
much  more  stringently  against  appellant 
than  we  are  called  upon  to  do  here.  There 
an  order  was  given  for  the  payment  of  tbe 
premium,  and  its  payment  refused  because 
It  was  countermanded  by  the  Insured. 
Among  other  things,  the  court  said:  "Tbe 
clause  In  tbe  order  which  reads  thus:  'Here- 
by authorize  said  association  to  deduct  from 
moneys  due  on  account  of  injuries  any  in- 
debtedness there  may  be  against  my  certifi- 
cate,'— is  inconsistent  with  the  theory  that  tbe 
existence  of  an  Indebtedness  forfeited  the 
policy."  The  case  of  Landis  v.  Insurance 
Co.,  6  Ind.  App.  S02.  33  N.  B.  080,  differs 
widely  in  Its  facts  from  this.  There  tbe  In- 
sured had  himself  drawn  the  wages  earned, 
and  the  orders  had  been  presented  and  re- 
fused, and  the  policy  was  forfeited  by  its 
express  terms.  Were  we  to  construe  the 
finding  regarding  tbe  consideration  as  strict- 
ly and  literally  as  appellant's  counsel  claim, 
and  hold  that,  if  the  deceased  had  lived,  the 
contract  could  only  have  been  satlsQed  by 
payment  out  of  his  wages,  we  would  still  be 
unable  to  say  that  there  was  a  failure  and 
forfeiture,  because  only  three  days  of  the 
month  of  February  had  passed  when  the 
accident  occurred.  Had  he  lived  be  might 
have  re-entered  the  employ  of  tbe  Lake  Erie 
&  Western  Company,  and  have  earned  wages 
in  February  sufficient  to  pay  the  order.  We 
are  well  satisfied  that,  under  the  terms  of 
this  policy,  there  was  neither  failure  of  con- 
sideration nor  any  forfeiture  of  tho  policy. 
According  to  Its  plainly- written  provisions, 
the  beneficiary  was  entitled  to  recover. 
■Judgment  affirmed.  * 


CONNER  T.  CITIZENS'  ST.  H.  CO. 
(Appellate  Court  of  Indiana.  Nov.  26,  1805.) 
Afpellatb  Court  Juhisdiotion. 
In  an  action  for  personal  injuries,  where 
-th«  damageB  claimed  are  $12,000,  tbe  appellate 
-oourt  bus  no  jarisdiction  of  an  appeal  ttcm' 
-a  Jodgment  for  defendant. 

Appeal  from  superior  court,  Marion  connty. 

Action  t>y  Thomas  C  Conner  against  tbe 

CItisens''   Street-Railroad   Company    for'-per- 

^-Moal  Injuries.    Judgment  waa  rendei'<ed  Cor 


defendant,  and  plaintiff  appeals.    nttoBfened 
to  supreme  court. 

T.  B.  Johnson,  for  appellaat. 


BBINHARD,  J.  This  Is  an  action  for  dam- 
ages for  a  personal  injury.  Tbe  amount 
claimed  in  tbe  complaint  Is  $12,000.  The  ver- 
dict auu  Judgment  were  for  tbe  defendant  be- 
low, and  tbe  plaintiff  appeals.  Tbe  jurisdic- 
tion Is  therefore  in  tbe  supreme  court.  Or- 
dered transferred. 

(U  Ind.  App^  (QO 
LOTJISVILLB.  N.  A.  &  C.  RT.  CO.  v.  ROB- 
ERTS. 
(Appellate  Court  of  Indiana.'   Nov.  26,  1805.) 

Railroad  CoHPAyiEs—  Fires  —  Pi.EADtNos-^Evi- 

DBMoa— Bfbcial  Verdict — Rbvibw— 

Prbbuhftiokb. 

1.  In  an  action  against  a  railroad  company 
for  damages  by  a  fire  set  by  sparks  from  its 
enzine,  a  complaint  which  alleges  that  defend- 
ant's servant's  permitted  sparks  to  escape  from 
the  engine  and  set  fire  to  combostiblea  on  de- 
fendant's right  of  way,  which,  without  fault  on 
plaintiff's  part,  spread  over  his  land,  does  not 
charge  that  defendant  negligently  allowed  the 
fire  to  escape  from  its  right  of  way,  and  is 
therefore  insufficient. 

2.  Where  a  complaint  contains  two  para- 
graphs, in  each  of  which  tbe  same  land  was  in- 
tended to  be  described,  bnt  by  a  clerical  error 
the  land  was  Incorrectly  described  in  the  second 
paragraph,  no  cause  of  action  being  stated  in 
the  first  paragraph,  and  a  special  verdict  de- 
scribed the  land  as  in  tbe  first  parnftraph,  the 
reviewing  court  cannot  assume  that  tbe  verdict 
was  predicated  on  the  second  paragraph. 

3.  In  an  action  against  a  railroad  company 
for  damages  from  a  fire  set  by  sparks  from 
its  engine,  it  is  error  to  admit  evidence  that  de- 
fendant paid  others  for  losses  from  the  same 
fire. 

Appeal  from  circuit  court,  Pnlaski  county; 
Georgre  Burson,  Judga 

Action  by  Henry  Z.  Roberts  against  the 
Louisville,  New  Albany  &  Chicago  Railway 
Company  for  damages  by  a  fire  set  by  de- 
fendant's engine.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.  R»- 
versed. 

B.  C.  Field  and  W.  S.  Kinnan,  for  appel- 
lant H.  R.  Robbins  and  W.  &  J.  M.  Spang- 
ler,  for  appellee. 

DAVIS,  J.  Suit  was  brought  by  appellee 
against  appellant  to  recover  damages  alleged 
to  have  resulted  from  fire  set  by  appellant's 
locomotives.  Part  of  the  damages  resulted 
from  the  burning  of  hay  and  tbe  remainder 
on  account  of  injury  to  appellee's  land.  Ilie 
complaint  is  in  two  paragraphs.  Each  para- 
graph was  tested  by  a  separate  demurrer. 
Tbe  special  verdict  of  the  jury  assessed  ap- 
pellee's damages  on  account  of  hay  burned 
at  $187;  fence,  $20;  growing  timber,  $75; 
damage  to  meadow  land,  $520.  Appellanfa 
motion  for  judgment  In  its  favor  and  motion 
for  a  new  trial  were  overruled,  and  judgment 
for  $802  rendered  in  favor  of  appellee  on  tbe 
specUU  Terdict    AppeUant'a  objecttoos  and 
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jezcepUons  to  these  rnUngs  <».'  tbe  trial  court 
are  saved  In  the  record,  and  presented  to 
this  court  In  the  assignment  of  errors. 

The  first  paragraph  of  the  complaint  char^ 
ges  that  the  appellee  had  the  follcwing  land 
damaged  by  fire:  "The  northeast  quarter  of 
section  thirty-three  (33),  and  the  northeast 
quarter  of  the  northwest  quarter  of  section 
thirty-four  (34),  all  in  township  thirty-two 
(32)  north,  range  four  (4)  west,  In  Starke 
county,  Indiana."  The  second  paragraph  of 
the  complaint  alleges  that  the  following  real 
estate  was  burned  and  damaged:  "The  north- 
east au(i>^^  of  section  thirty-three  (33),  and 
the  northeast  quarter  and  northwest  quar- 
ter of  section  twenty-four  (24),  in  townsh^ 
thirty-two  (32)  north,  range  four  (4)  west,  in 
Starke  county,  Indiana."  In  the  special  Ter- 
dict.  it  is  found  that  the  land  damaged  was 
that  described  in  the  first  paragraph  of  the 
complaint  The  first  paragraph  of  the  com- 
plaint charges  that  appellant  "carelessly  and 
negligently  omitted  to  keep  its  right  of  way 
free  and  clear  of  dry  and  combustible  ma- 
terial, but  negligently  permitted  large  quan- 
tities of  dry  grass  and  weeds  to  accumulate 
over  and  upon  said  track  and  right  of  way 
near  the  premises  of  this  plaintiff;  that  on 
said  day  the  servants,  agents,  and  employee 
of  said  defendant,  in  operating  and  running 
its  engines  on  said  line,  *  •  *  negligent- 
ly and  carelesEdy  permitted  said  engines  to 
cast  out  sparks  and  coals  of  fire  therefrom 
into  the  dry  grass  and  other  combustible  ma- 
terial on  defendant's  right  of  way,  and  set 
fire  thereto,  which  spread  onto  and  over  and 
across  the  lands  of  Elliott  Anthony,  and  with- 
out any  fault  on  the  plalatifF's  part,  and  onto 
and  over  the  land  of  said  plaintiff;  *  •  * 
the  said  fire  being  continuous."  The  only  al- 
legations of  negligence  are  that  the  appel- 
lant neglected  to  keep  Its  right  of  way  free 
from  combustible  material,  and  its  servants 
negligently  set  fire  to  such  combustible  ma- 
terial which  had  accumulated  on  its  right  of 
way.  There  is  no  allegation  that  appellant 
negligently  permitted  the  fire  so  set  out  to 
escape  from  its  right  of  way,  and  damage  the 
appellee's  property;  nor  Is  there  any  general 
charge  that  appellee's  loss  resulted  from  the 
negligence  of  appellant 

Counsel  for  appellant  insists  that  the  first 
paragraph  of  the  complahit  is  Insufilcient,  be< 
cause  it  does  not  allege  that  appellant  negli' 
gently  permitted  the  fire  to  escape  from  its 
right  of  way,  and  that  the  Judgment  should 
be  reversed  because  it  does  not  appear  from 
the  record  that  the  judgment  rests  upon  the 
second  paragraph  of  the  complaint  exclu- 
sively. Under  the  authorities  this  paragraph 
of  the  complaint  is  insufficient  Railroad  Co. 
V.  MlUer,  0  Ind.  App.  192,  36  N.  E.  428. 
Ciounsel  for  appellee  c<Hitend  that  it  Is  ap- 
parent that  the  special  verdict  was  found  on 
the  second  paragraph  of  the  complaint,  ana 
that  the  discrepancy  in  the  description  of  the 
real  estate  In  the  second  paragraph  was  sim- 
ply a  clerical  mistake,  which  this  court  should 


cimaiier  as  having  been  corrected  on  the 
triaL  We  cannot  adopt  this  view  of  the 
case.  In  view  of  the  fact  that  the  descrli>- 
tlon  of  the  real  estate  in  the  special  verdict 
agrees  with  the  description  in  the  first  para- 
graph of  the  complaint,  we  would  not  be  Jus- 
tified in  saying  the  Jury  intended  to  predi- 
cate the  verdict  solely  on  the  second  para^ 
graph  of  the  complaint,  in  which  there  is  a 
different  description  of  the  real  estate.  Jt 
the  court  would  be  authorized  to  look  to  the 
evidence  for  the  purpose  of  ascertaining  the 
correct  description  of  the  real  estate,  our  at- 
tention  has  not  been  called  to  that  part  of  the 
evidence  in  which  the  real  estate  in  question 
was  described. 

On  the  trial,  the  court,  over  appellant's  ob- 
jection, permitted  the  appellee  to  prove  that 
appellant  had  paid  other  landowners  tat 
losses  sustained  by  them  caused  by  the  same 
fire.  The  evidence  was  introduced  as  tend- 
ing to  prove  that  appellant  recognized  its  lia- 
bility for  the  losses  occasioned  by  the  fire  in 
question.  This  was  error.  The  fact  that  ap- 
pellant had  paid  such  losses  of  others  was 
not  admissible  in  evidence  as  tending  to 
prove  that  appellant  was  liable  to  appellee. 
We  cannot  say  that  the  evidence  was  harm- 
less on  the  theory  that  there  was  other  evi- 
dence showing  the  liability  of  appelant  Oth- 
er errors  are  discussed,  but,  as  the  Judgment 
will  have  to  be  reversed  for  the  reasons 
stated.  It  will  not  be  necessary  to  decide 
them.  Judgm^it  reversed,  with  leave  to 
amend  complaint 

(6S  Ohio  St  414) 
SUN  FIRE  OFFICE  OF  LONDON  T. 

CLARK  et  al. 
(Supreme  Court  of  Ohio.    Oct  29,  1895.) 
Insubancb  Folict— Mobtgaoe  — Deed  Absolctb 
ON  Its  Face— Cbangb  of  Interest  ix  Propbrtt 
—  Additional   Insdbancx  —  Words  "Title," 
"Intbkist, "  AND  "Possession"  Defined. 

1.  A  deed  absolnte  on  it*  face,  but  shown 
by  a  separate  written  agreement  to  be  a  se- 
curity for  the  performance  of  a  personal  ob- 
ligation of  the  grantor  to  the  grantee,  is  a  mort- 
gage. 

2.  A  policy  of  inBnrance  containing  a  pro- 
vision that  if  any  change  take  place  in  the 
title,  interest,  or  possession  of  the  property  in- 
sured, by  sale,  transfer,  or  conveyance,  with- 
out the  consent  of  the  insurer,  the  policy  shall 
become  void,  is  not  invalidated  by  the  making 
of  a  mortgage.  The  words  "title  or  "posses- 
sion," as  here  used,  mean  an  actual  change  in 
law  and  equity,  ana  the  word  "interest"  means 
a  change  in  the  insarable  interest  of  the  owner 
of  the  property,  neither  of  which  is  affected  by 
the  execution  of  a  mortgage. 

3.  Where  a  policy  of  insurance  stipnlates 
that  It  shall  become  void  by  the  taking  of  ad- 
ditional insurance  without  the  consent  of  the 
insurer,  such  stipulation  is  not  within  the  pro- 
visions of  section  8643,  Rev.  St.  for  the  reason 
that  additional  insurance  does,  as  a  matter  of 
taw,  increase  the  risk,  and,  if  taken  without  the 
consent  of  the  insurer,  invalidates  the  policy. 

(Syllabas  by  the  Court) 

Error  to  drcuit  court,  Cuyahoga  oonntr. 
The  action  below  was  upon  a  policy  of  is- 
sarance  In  the  sum  of  92,000  made  and  d«> 
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Uvored  by  the  Sun  ffire  Office  of  loDdan  to 
Ida  A.  Clark,  to  indemnify  her  against  loss 
by  fire  on  her  dwelling  bouse,  and  payable 
to  George  W.  Pringle  as  his  interest  might 
appear,  his  interest  being  that  of  a  mortga- 
gee The  first  defense  of  the  answer  admit- 
ted certain  allegations,  and  then  doiied  all 
the  other  averments  of  the  petition.  The 
questions,  however,  arise  upon  the  second 
and  third  defenses  in  the  answer,  and  the 
Issues  made  thereon.  These  defenses  are  as 
follows:  Second  defense:  "Further  answer- 
ing said  petition,  defendant,  for  a.  second  de- 
fense, says  that  it  is  one  of  the  express  con- 
ditions and  provisions  of  the  policy  of  insur- 
ance so  made  by  it,  and  a  part  thereof,  that 
the  same  should  become  void  unless  consent 
in  wrttlng  was  indorsed  thereon  by  or  on 
behalf  of  the  defendant,  if  any  change  took 
place  In  the  title.  Interest,  location,  or  pos- 
session of  the  property  insured  (except  in 
case  of  succession  by  reason  of  the  death  of 
tiie  insured),  whether  by  sale,  transfer,  or 
conveyance,  in  whole  or  In  part,  or  by  legal 
process  or  Judicial  decree;  and  defendant  al- 
leges that  after  the  making  of  said  policy, 
and  by  deed  dated  November  7,  1888,  the 
plaintiff,  Ida  A.  Clark,  conveyed  the  premises 
upon  which  stood  the  house  by  said  policy 
insured  to  one  Clark  A.  Rhodes,— her  hus- 
band, F.  W.  Clark,  joined  in  said  convey- 
ance (which  la  recorded  in  volume  460,  page 
326,  of  Ci^aboea  County  Becords),— without 
notice  to  or  consent  of  this  defendant,  which 
was  Ignorant  of  the  same  until  afte^  the  de- 
struction of  said  bouse  by  fire,  by  which 
conveyance  said  policy  became  void,  and  of 
no  force  and  effect"  Third  defense:  "Fur- 
ther answering  said  petition,  defendant,  for 
a  third  defense^  says  that  it  is  one  of  the 
conditions  of  the  policy  of  insuianoe  so  made 
by  it,  and  a  part  thereof,  that  the  same 
should  become  void  unless  consent  in  writ- 
ing was  indorsed  tho'eon,  by  or  on  behalf  of 
the  defendant,  if  the  insured  had,  or  should 
after  the  making  of  the  same  obtain,  any  oth- 
er policy  or  agreement  for  insurance,  wheth- 
er valid  or  not,  on  the  propo'ty  In  said  policy 
mentioned,  or  any  part  thereof;  and  It  al- 
leges that  on  or  about  the  Ist  day  of  Decem- 
ber, 1888,  the  plataitlff,  Ida  A.  Clark,  ob- 
tained a  policy  of  Insurance  of  the  Sprlng- 
■  field  Fire  &  Marine  Insurance  Company  on 
the  same  house  insured  by  the  said  policy  of 
defendant,  to  the  amount  of  $2,000,  and  on 
the  piano,  household  furniture,  and. family 
wearing  apparel  while  therein  contained,  to 
the  amount  of  $500,  without  any  notice  to 
this  defendant  or  its  consent  thereto,  and  the 
loss  on  said  buildings  was  paid  by  said  in- 
surance company  in  pursuance  of  said  policy, 
whereby  said  iK>Ucy  sued  upon  herein  be- 
came, and  has  been  ever  since,  utterly  void, 
and  of  no  effect  whatever."  To  these  de- 
fenses the  plaintiff  replied  as  follows:  l^'irst, 
denying  the  averments  of  the  second  def^ise, 
she  averred:  "That  at  the  time  mentioned 
she  and.  h»  husband  mortgaged  said  proper- 


ty to  said  Clark  A.  Rhodes,  the  Insttumisnt 
being  in  form  only  a  deed,  and  that  at  the 
time  of  said  fire  said  mortgage  had  not  be* 
come  absolute,  nor  was  the  debt  secured 
thereby  due  and  payable.  She  further  avers 
that  she  immediately  gave  notice  of  such 
mortgage  to  said  company,  both  to  the  agent 
through  whom  said  policy  was  issued,  to  the 
gHieral  agent  of  said  defendant  in  Cleveland, 
Ohio,  and  to  the  company  its^,  and  re- 
ceived from  none  of  these  persons  or  from 
said  defraidant  any  Intimation  that  said  p<d- 
icy  would  be  forfeited  on  account  of  said' 
mortgage;  and  on  account  thereof  she  did 
not,  as  She  might  and  would  otherwise  have 
done,  procure  other  insurance  in  place  of  the 
policy  referred  to  in  said  petition.  Reply- 
ing to  the  third  defense  contained  in  said  an- 
swer, this  plaintiff  says  that,  immediately 
upon  obtaining  the  policy  of  insurance  men- 
tioned in  said  third  demise,  she  notified  said 
defendant  of  said  insurance,  who  consented 
thereto."  The  case  was  tried  to  a  Jury.  E}v- 
idence  was  offered  by  both  parties  upon  the 
issues  Joined,  as  appears  from  a  bill  of  ex- 
ceptions taken,  and  made  a  part  of  the  rec- 
ord. At  the  dose  of  the  evidence  the  court 
instructed  the  Jury  as  follows:  "Under  the 
construction  which  I  have  placed  upon  sec- 
tion 3643  of  the  Revised  Statutes  of  Ohio, 
and  the  pleadings  and  proof  in  the  case,  I 
deem  it  my  duty  to  direct  the  Jury  to  return 
a  verdict  for  plaintiff  for  the  amount  of  the 
policy  and  interest  from  March  12,  1880." 
Exception  was  taken  to  the  ruling  of  the 
court  A  motion  was  made  for  a  new  trial, 
and  overruled,  and  Judgment  entered  on  the 
verdict  which  was  afilrmed  by  the  circuit 
court  The  ruling  of  the  court  is  assigned 
for  error  here.    Reversed. 

H.  C.  Ranney  and  C.  W.  Fuller,  for  plain- 
tiff in  error.  White,  Johnson  &  McCaslln, 
for  defendants  in  error. 

MIN8HALL,  C.  J.  (after  stating  the  facts). 
1.  The  first  question  presented  arises  on  the 
second  defense.  The  evidence  sustained  the 
reply  of  the  plaintiff,  to  the  effect  that  the 
instrument  was  simply  a  mortgage.  A  sep- 
arate written  Instrument  was  given  by 
Rhodes,  stating  that  the  conveyance  was 
given  to  secure  the  payment  of  a  promissory 
note  to  him,  by  Clark  and  wife,  for  $2,000, 
and  bis  liability  for  them  on  an  injunction 
bond,  and  expressly  stipulated  that  the  con- 
veyance "was  In  the  nature  of  a  security"  to 
him  for  the  above  purposes.  Hence  it  was 
simply  a  mortgage.  It  seems  well  settled  in 
this  state  and  .elsewhere  that  the  making  of 
a  mortgage  does  not  violate  a  inrovlsion  in  a 
policy  of  insurance  that  any  change  in  the 
titie,  interest,  or  possession  of  the  assured  in 
the  property,  without  the  assent  of  the  in- 
surer, shall  avoid  the  policy.  The  mortgage, 
being  simply  a  security  for  the  debt  is  ex- 
tinguished by  its  payment,  without  any  re- 
conveyance.   The  mortgage  of  itself  does  not 
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make  the  mortgagee  a  freeholder,  and  a  judg- 
ment recovered  against  him  does 'not  become 
a  lloi  on  the  land,  nor  Is  it  liable  to  the 
dower  rights  of  his  wife.  It  has  none  of  the 
Incidents  of  a  legal  or  equitable  title.  True, 
upon  foreclosure  and  sale,  the  mortgagee 
may  by  purchase  at  the  sale  become  the 
owner  of  the  land,  but  this  is  a  right  he  en- 
joys In  common  with  all  others.  It  is  also 
true  that,  as  between  the  mortgagor  and 
mortgagee,  the  latter,  on  condition  broken. 
Is  regarded  as  the  legal,  but  not  as  the  equi- 
table, owner.  The  mortgagor  remains  the 
equitable  owner  nntll  the  property  is  sold 
under  the  order  of  the  court  Until  then  he 
may,  by  paying  the  debt,  redeem  the  land. 
So  that  his  insurable  interest  in  the  primer- 
ty  remains  the  same,  which  Is  the  "Interest" 
meant  by  the  use  of  the  word  In  the  lan- 
guage of  the  policy,  where  it  occurs.  If  lost 
by  fire,  he  remains,  liable  on  the  debt,  and 
has,  by  reason  of  the  loss,  so  much  the  less 
property  with  which  to  pay  it  Hence  he 
has  the  same  Interest  In  its  preservation  after 
as  before  making  the  mortgage,  and  the 
moral  hazard  of  the  insurer  Is  not  Increased. 
Byers  v.  Insurance  Co.,  36  Ohio  St  606; 
Kronk  r.  Insurance  Co.,  91  Pa.  St  300;  In- 
surance Co.  y.  SUnson,  103  U.  S.  26,  29;  Bar- 
ry v.  Insurance  Co.,  110  N.  Y.  1, 17  N.  E.  405; 
Judge  r.  Insurance  Co.,  132  Mass.  621;  Bry- 
an T.  Insurance  Co.,  146  Mass.  389,  14  N.  B. 
464;  Insurance  Co.  v.  Spankneble,  52  m.  63; 
Insurance  Co.  t.  Lawrence,  2  Pet.  25;  Jecko 
r.  Insurance  Co.,  7  Mo.  App.  308;  Gueet  v. 
Insurance  Co.,  66  Mich.  08,  33  N.  W.  31; 
May,  Ins.  i  272.  The  general  current  of  au- 
thority is  in  accordance  with  these  cases; 
and,  while  a  different  view  has  been  taken 
by  the  courts  of  some  of  the  states,  it  will 
be  found  that  as  a  rule  this  has  proceeded 
from  the  old  conception  that  a  mortgage  is 
to  be  regarded  as  a  conveyance,  or  from  a 
more  rigid  adherence  to  the  terms  of  the 
policy,  in  disregard  of  the  rule  that  provisions 
imposing  forfeitures  should  be  strictly  con- 
strued. In  giving  effect  to  the  language  of 
any  instrument,  regard  must  be  had  to  its 
purpose.  A  mere  change  in  title,  where  the 
owner  retains  the  same  actual  Interest  in 
the  property,— the  same  insurable  interest- 
is  not  within  the  reason  of  the  language  em- 
ployed. The  object  of  the  provision  contain- 
ing the  language  was  to  protect  the  Insurer 
against  a  possible  change  in  the  owner's  in- 
surable interest  In  the  property  by  a  sale, 
transfer,  or  conveyance,  whereby  the  hazards 
of  the  contract  into  which  he  bad  entered 
might  be  increased  without  his  consent 
Hence  the  generality  of  the  language  em- 
ployed must  be  restrained  to  the  reason  and 
object  of  its  use  by  the  parties.  To  do  other- 
wise would  be  to  stick  in  the  letter  of  the 
language  employed  by  the  parties  to  express 
their  meanmg,  without  regard  to  its  spirit 
May,  Ins.  {  273;  Ayers  v.  Insurance  Co.,  17 
Iowa,  176,  185.  Hmce,  so  far  as  the  second 
defense  Is  concerned,  the  ondlsputed  evidence 


shows  tliat  there  was  no  error  In  the  court's 
directing  a  verdict  for  the  plaintiff.  The  ex- 
ecution ot  the  conveyance,  being  simply  a 
mortgage,  did  not  affect  the  title  or  interest 
of  the  mortgagor  In  the  property  (Barry  v. 
Insurance  Co.,  supra),  and  whether  made 
with  or  without  the  consent  of  the  company 
is  immaterial. 

2.  The  principal  question  in  the  case  arises 
upon  the  third  defense,— the  taking  of  addU 
tlonal  insurance  without  the  consent  of  th« 
company.  There  was  evidence  tending  to 
show  that  there  was  no  consent;  so  that 
the  correctness  of  the  ruling  cannot  be  af- 
firmed, unless,  as  a  matter  of  law,  it  was 
Immaterial.  And  this,  upon  a  construction 
given  to  section  3643,  Rev.  St,  Is  what  is 
claimed.  It  Is  not  claimed  but  that  before- 
the  statute  the  facts  stated  would  have  con- 
stituted a  defense  to  any  recovery  on  the 
policy,  but  It  Is  claimed  that  under  this  stat- 
ute the  taking  of  additional  insurance  with- 
out the  consent  of  the  company  does  not 
avoid  the  policy,  unless  It  is  averred  and 
shown  that  It  increased  the  risk.  The  court 
are  of  a  different  opinion,  and  think  that  the 
statute  has  no  application  to  the  case.  It 
reads  as  follows:  "Sec.  3643.  Any  person, 
company,  or  association,  hereafter  insuring 
any  building  or  structure  against  loss  or 
damage  by  fire  or  lightning,  by  renewal  of 
a  policy  heretofore  Issued,  or  otherwise,  shall 
cause  such  building  or  structure  to.be  exam- 
ined by  an  agent  of  the  insurer,  and  a  full 
description  thereof  to  be  made,  and  the  in- 
surable value  thereof  to  be  fixed  by  such 
agent;  in  the  absence  of  any  change  increas- 
ing the  risk  without  the  consent  of  the  insur- 
ers, and  also  of  any  intentional  fraud  on  the 
part  of  the  Insured,  in  case  of  total  loss,  the 
whole  amount  mentioned  In  the  policy  or  re- 
newal upon  which  the  insurer  receives  a 
premium  shall  be  paid,  and  In  case  of  a  par- 
tial loss  the  full  amount  of  the  partial  loss 
shall  be  paid;  and  In  case  there  are  two  or 
more  policies  upon  the  property,  each  policy 
shall  contribute  to  the  payment  of  the  whole 
or  the  partial  loss  in  proportion  to  the 
amount  of  the  Insurance  mentioned  in  each 
policy;  but  in  no  case  shall  the  insurer  be 
required  to  pay  more  than  the  amount  men- 
tioned in  its  policy."  This  section  has  been 
considered  by  this  court  in  a  number  of 
cases.  Insurance  Co.  v.  Leslie,  47  Ohio  St 
413,  24  N.  B.  1072;  Moody  v.  Insurance  Co., 
52  Ohio  St.  12,  38  N.  E.  1011.  It  is  not  our 
purpose  to  question  the  soundness  of  either 
of  these  cases,  when  limited  and  applied  to 
its  facts.  A  careful  reading  of  the  statute 
will  disclose,  as  we  think,  a  simple  purpose 
on  the  part  of  the  legislature  to  limit  it  to 
such  matters  connected  with  the  physical 
condition  of  the  property— its  value,  struc- 
ture, and  surroundings— as  might  have  been 
discovered  in  the  examination  required  to  be 
made  by  the  agent  of  the  company  on  an 
application  by  the  owner  for  insurance,  and 
not  to  include  or  extend  to  things  that  would 
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require  an  examination  of  records,  or  any- 
thing else  outside  of  the  physical  condition 
and  situation  of  the  property;  certainly  not 
to  a  knowledge  of  things  that  then  had  no 
existence,  and  could  not  he  divined  from 
anything  the  examination  required  to  he 
made  by  the  agent  might  disclose.  As-  stat- 
ed in  the  syllabus  of  Insurance  Co.  t.  Les- 
lie, it  is  "a  condition  or  situation  of  the  prop- 
erty at  the  time  of  the  insurance,  which 
the  examination  the  agent  Is  required  by  the 
statute  to  make  should  have  reasonably  dis- 
corered,"  that  will  not  defeat  a  recovery  on 
the  policy.  In  other  words,  no  exception  can 
be  taken  by  the  company  to  anything  within 
the  purview  of  the  examination,  after  issu- 
ing the  policy;  and  if  any  change  takes 
place  In  the  condition  of  the  property.  In- 
creasing the  risk,  it  must  be  set  up  as  a  de- 
fense by  the  company. 

The  construction  claimed  for  the  statute 
by  the  defendant  in  error  is  placed  upon 
the  generality  of  the  words  in  the  clause  of 
the  statute  following  that  which  directs  the 
making  of  an  examination  by  the  agent  of 
the  company.  This  examination  relates  on- 
ly to  the  physical  condition  of  the  property, 
and  therefore,  by  the  ordinary  rules  of  con- 
struction, the  general  language  immediately 
following  should  be  limited  to  a  change  in 
such  things  as  come  within  the  purpose  of 
the  examination.  So  Interpreted,  they  can 
mean  no  more  than  that,  in  the  absence  of 
any  change  In  the  physical  condition  of  the 
property  increasing  the  risk,  the  full  amount 
of  the  Insurance  shall  be  paid,  in  case  of  a 
total  loss.  If  it  had  been  Intended  to  enlarge 
the  meaning  so  as  to  embrace  other  matters 
made  material  by  the  terms  of  the  policy, 
more  apt  words  could,  and,  as  we  think, 
would,  have  been  used.  The  language  would 
have  been  so  Introduced  as  not  to  be  natu- 
rally restrained  by  the  context  to  a  more  lim- 
ited meaning.  Confining  the  meaning  of  the 
language,  "in  the  absence  of  any  change  In- 
creasing the  risk,"  to  what  precedes,  gives 
effect  to  all  that  Is  claimed  as  the  purpose 
of  the  legislature  In  enacting  the  statute,— 
the  prevention  of  the  evils  connected  with 
overlnsurance,  by  making  companies  liable 
for  the  full  amount  insured,  after  Issuing  a 
policy  therefor  and  receiving  premiums  pro- 
portioned to  the  valuation  of  the  property 
made  by  their  agents  on  an  examination  of 
the  premises.  As  confirming  this  view  as 
to  the  construction  of  the  statute.  It  is  diffi- 
cult to  see  how  an  issue  of  fact  could  be 
taken  and  tried  on  the  question  whether  the 
taking  of  additional  insurance,  in  a  given 
case,  did  or  did  not  increase  the  risk.  The 
fact  must  generally  be  the  same  In  all  cases, 
and  therefore  becomes  a  question  of  law, 
and  cannot  be  changed  by  averment  Its 
Importance  to  the  insurer,  and  the  reason  for 
the  insertion  of  a  stipulation  against  addi- 
tional Insurance  without  his  consent,  is 
donbtless  based  upon  the  generally  observed 
Cact  that  the  care  of  an  owner  for  the  preser- 


vation of  his  property  Is  in  direct  pL.4>ortion 
to  his  interest  in  it  Therefore,  an  Insurer 
having  stipulated  for  protection  against  a 
lessening  of  the  owner's  interest  in  the 
property  Insured  without  his  consent  may 
he.  In  a  particular  case,  be  deprived  of  the 
benefit  of  the  stipulation  by  an  averment 
that  the  plaintiff  differs  from  men  In  general, 
and  would  take  the  same  care  of  his  prop- 
erty whether  his  Interest  in  it  is  much  or  lit- 
tle? Without  stopping  to  Inquire  whether 
the  legislature  might  establish  such  a  ground 
of  defense,  the  absurdity  of  such  an  issue  is 
good  reason  for  ^ying  that  such  an  inten- 
tion cannot  be  Inferred  from  the  mere  gener- 
ality of  the  words  used  in  this  section  of  the 
statutes.  It  would  Involve  an  inquiry  some- 
what novel  in  courts.  The  reception  of  evi- 
dence to  prove  that  a  man  is  as  good  as  his 
fellows  In  general  is  not  unusual,  but,  to 
prove  that  he  Is  better,  and  more  to  be  trust- 
ed. Is  seldom,  if  ever,  gone  into.  It  would 
be  difficult  if  not  impossible,  for  a  Jury  to 
return  a  verdict  after  the  most  exhaustive 
inquiry.  As  a  rule,  selfishness  is  at  the  bot- 
tom of  all  human  conduct  If  you  would 
know  what  a  man  would  be  likely  to  do  in 
a  given  case,  learn  what  it  is  to  his  inter- 
est to  do.  In  the  absence  of  any  Interest, 
he  is  likely  to  do  nothing. 

The  conclusions  reached  do  not  trench  up- 
npon  what  was  decided  In  either  of  the  pre- 
ceding cases.  In  Insurance  Go.  v.  Leslie 
the  answer  averred  that  the  property  was 
unoccupied  at  the  issuing  of  the  policy,  which 
was  contrary  to  the  representation  of  the  In- 
sured.' The  fact  that  It  was  vacant  could 
readily  have  been  discovered  by  an  examina- 
tion, and  the  court  held  that  there  was  no 
fraud  in  the  representation  if  made,  for,  if 
the  examination  required  by  the  statute  had 
been  made,  the  fact  that  it  was  not  occupied 
would  have  appeared.  In  Moody  v.  Insur- 
ance Co.  it  was  averred  that  the  property 
became  vacant  after  the  issuance  of  the  pol- 
icy, without  the  consent  of  the  company,  but 
the  answer  did  not  aver  that  It  Increased  the 
risk.  Occupancy  In  any  case  may  be  deter- 
mined by  an  examiqatlon  of  the  property.  It 
Is  a  physical  fact  open  to  view,  and  so  with- 
in the  general  language  of  the  statute,  when 
restrained  to  the  meaning  disclosed  by  its 
context  A  change  in  this  regard  does  not 
by  the  statute,  invalidate  the  policy,  unless 
it  increase  the  risk,  which  must  be  averred, 
and  proved  If  denied.  This  Is  what  as  we 
understand  It  was  decided  on  the  subject 
before  us  In  the  case  just  referred  to.  Judg- 
ment reversed,  and  cause  remanded  for  a 
new  triaL 


(63  Oblo  St.  m) 
HARPER  et  al.  t.  McKINNIS  et  al. 

(Supreme  Conrt  of  Ohio.    Nov.  12,   1895.)    . 

Pahtneksbip— FowES  or  Partner  to  Bind  FiBMk 

One   member   of  a   firm   of   real-estate 

brokers  may  bind  his  copartners  by  a  revocation 


Digitized  by 


Google 


NOETHBASTBRN  BEPORTBR,  Vol.  42. 


(Otala 


of  a  contract  preTlonsIy  entered  into  by  him 
with  the  owners  of  lands,  whereby,  for  a  time 
agreed  upon,  such  firm  had  acquired  an  ezclu- 
Bive  right  to  sell  such  lands. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hancock  county. 

Action  by  McKlnnls,  DaylB  &  Oa  against 
Harper  and  others.  Judgment  for  plaintlfFs 
in  the  court  of  common  pleas  was  affirmed  in 
the  circuit  court,  and  defendants  bring  er- 
ror.    Reversed, 

Charles  W.  Baker,  for  plaintiffs  in  error. 
George  EL  Phelps,  for  defendants  in  errw. 

PER  CURIAM.  The  defendants  in  error 
were  plaintiffs  in  the  court  of  common  pleas, 
where  they  brought  suit  to  recover  a  commis- 
sion alleged  to  be  due  them  as .  real-estate 
brokers  on  the  sale  of  lots  in  Harper's  addi- 
tion to  Findlay.  They  alleged  that  by  the 
terms  of  their  contract  with  the  proprietors 
they  were  to  have  the  exclusive  tight  to  sell 
the  lots,  and  that  afterwards  the  proprietors, 
in  violation  of  said  contract,  sold  certain  of 
the  lots  to  McKlnnls,  who.  was  a  member  of 
the  firm  of  brokers,  and  to  another  who  was 
not,  thereby  preventing  them  from  making 
the  sale,  to  their  damage  in  the  amount  of 
the  commissions  agreed  xxpoa.  The  proprie- 
tors, Harper  and  his  associates,  answered,  de- 
nying the  averments  of  the  petition,  except 
that  they  were  copartners,  and  alleging  that, 
when  the  lots  were  sold  and  conveyed,  Mc- 
Klnnls, in  ccmsideratlon  of  a  reduced  price, 
agreed  that  no  commission  should  be  char- 
ged by  bis  firm.  The  reply  was  a  general 
denial.  On  the  trial  the  plaintiffs  offered 
evidence  in  support  of  the  allegations  of  their 
petition.  The  evidence  offered  by  Harper 
and  his  associates  showed  that  Harper  and 
McKlnnls  represented  theh:  respective  firms 
in  making  the  original  contract  placing  the 
.  lots  in  the  hands  of  the  brokers;  that  no 
sales  had  been  made  by  them  at  the  time  of 
the  contract  of  sale  to  McKlnnls  and  anoth- 
er; that  at  the  time  of  said  sale  it  was 
agreed  by  McKinnis  that,  in  consideration  of 
the  reduced  price  at  which  the  lota  were  sold, 
no  commission  should  be  charged.  On  this 
state  of  the  evidence,  the  court  directed  a 
verdict  for  the  plaintiffs,  and  the  Judgment 
following  such  verdict  was  affirmed  in  the 
circuit  court 

In  support  of  the  Judgment  it  is  said  that 
to  hold  that  Harper  and  his  associates  are 
discharged  by  the  subsequent  contract  would 
be  to  sanction  a  legal  fraud  perpetrated  by 
McKinnis  upon  his  partners,  since,  within 
the  knowledge  of  all  the  parties  to  the  sale, 
he  was  devoting  to  his  personal  use  a  credit 
which  was  an  asset  of  his  firm.  But  no  sale 
had  been  made,  and  no  commission  was  earn- 
ed. There  was  therefore  no  credit  By  thl^ 
stipulation  in  the  contract  of  sale,  McKinnis 
merely  terminated  the  engagement  of  the 
brokers  as  to  the  sale  of  these  lots,  and  in 
doing  so  he  exercised  the  same  power  as 
when  he  entered  into  the  Qriginal  contract 


Since  no  dalm  bad  accrued  in  favor  of  the 
firm  of  brokers,  we  need  not  inquire  as  to  the 
effect  of  an  acquittance  given  by  one  mem- 
ber. Judgment  reversed,  and  cause  remand- 
ed to  the  court  of  common  pleas  for  a  new 
triaL 


(S3  Ohio  St.  436) 

KRAMER  T.  TOIiBDO  &  0.  CENT.  B.  CO. 

(Supreme  Court  of  Ohio.    Nov.  26,  1895.) 

Dauaoss  fob  Apfrofbiation  or  Lako— Jubisdio- 
WON   OF  Fkobatb   Coobt— Pboobdcbe— Ap- 

FELfLATB  JOB1SDIOTIO:>  OF  CIRCUIT  COCBT. 

1.  Jurisdiction  of  a  Boit  to  compel  the  ap- 
propriatiozi  of  lands  of  which  a  railroad  com* 
mny  has  taken  possession  without  compensa- 
uon  or  an  agreement  with  the  owner  is  con- 
ferred upon  the  probate  court  by  section  6448, 
Rev.  St 

2.  The  facts  which  entitle  the  owner  to 
maintain  such  suit,  being  issuable  and  subject 
to  determination  in  the  exercise  of  the  Jurisdic- 
tion so  conferred,  need  not  be  found  by  the 
court  before  impaneling  a  jury. 

3.  The  provisions  of  section  6709,  Rev. 
St.,  conferring  upon  the  circuit  court  jurisdic- 
tion in  error,  and  defining  the  mode  of  its  exer- 
cise, peremptorily  require  that  court  to  pass  ui^ 
on  all  the  errors  assigned. 

(SyUabus  by  the  Court) 

Error  to  ctarcolt  court,  Crawford .  cotmty. 

Action  by  Henry  Kramer  against  the  Toi- 
ledo  &  Ohio  Central  Railroad  Company.  A 
Judgment  for  plaintiff  was  reversed  by  the 
circuit  court,  and  plaintiff  brings  error.  Re- 
versed. 

The  plaintiff  In  error  filed  his  petitioD  in 
the  probate  court  alleging,  in  substance,  that 
the  defendant  is  a  corporation  owning  a  line 
of  railway  which  extends  through  the  city  of 
Bucyrus;  that  on  or  about  February  9,  1800, 
It  Uid  upon  South  Railroad  street  in  said 
city  a  track  for  the  carriage  of  freight  from 
Its  main  line  to  certain  shops  in  said  city, 
and  changed  the  grade  of  the  street;  that  the 
plaintiff  is  the  owner  of  a  tract  of  land  lying 
along  said  street  and  fronting  the  portion 
thereof  so  occupied,  and  embracing  the  street 
itself,  subject  only  to  the  right  of  the  public 
to  the  use  of  the 'street;  that  his  dwelling 
house  and  oth«:  structures  are  upon  said 
lands;  that  the  defendant  so  took  possession 
of  said  street  and  laid  its  track  thereon, 
without  appropriation  or  compensation,  and 
without  his  consent;  that  more  than  10  days 
before  the  filing  of  said  petition  he  served 
notice  in  writing  on  the  company  to  proceed 
under  the  statute  to  appropriate  said  lands 
and  street  and  that  it  failed  to  comply  with 
such  notice,— and  praying  that  such  .proceed- 
ings might  be  taken  as  are  authorized  by 
law  to  appr(^riate  said  lands  and  street  and 
to  compensate  him  therefor.  A  summons  is- 
sued upon  the  petition  was  duly  served  upoa 
the  company.  The  defendant  answered,  de' 
nylng  the  plaintifTs  title,  and  alleging  that 
the  title  to  the  street  vras  in  the  city  of  Bu- 
cyrus, and  that  the  occupation  of  the  street 
tor  the  purpose  ccanplalned  of  was  pursuant 
to  an  agreement  between  the  city  and  the 
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(MMnpaiiy.  The  following  entry  was  made  In 
the  probate  court:  "This  cause  now  com- 
ing on  further  to  be  heard,  and  being  sub- 
mitted to  the  court  upon  the  evidence  pro- 
duced, the  court  find  that  the  defendant  has 
been  duly  served  with  process,  and  Is  prop- 
erly before  the  court,  and  further  find  that 
said  defendant  Is  a  corporation,  as  averred 
In  the  petition  herein,  and  that  It  has  the 
legal  right  to  make  the  appropriation  prayed 
for  In  the  petition,  and  that  the  same  Is 
necessary,  and  that  the  said  defendant  is 
unable  to  agree  with  the  plaintiff  as  to  the 
compensation  to  be  paid  for  the  property 
sought  to  be  appropriated  herein.  It  is  there- 
fore ordered  that,  to  assess  compensation  for 
said  property  herein  sought  to  be  appropri- 
ated, a  Jury  be  Impaneled  according  to  law, 
and  that  said  Jury  convene  the  5th  day  of 
June,  1890,  at  9  o'clock  a.  m.,  which  time  Is 
hereby  fixed  for  the  impaneling  of  the  same." 
A  Jury  was  Impaneled,  and  a  trial  had,  re- 
sulting in  a  verdict  for  the  plaintiff.  A  mo- 
tion for  a  new  trial  was  overruled,  and  Judg- 
ment entered  upon  the  verdict 

Upon  the  trial  numerous  exceptions  were 
taken  by  the  defendant  to  the  admission  and 
exclusion  of  evidence,  to  the  Instmctions 
given,  and  to  the  refusal  of  the  court  to  give 
Instructions  requested;  and  grounds  stated 
in  the  motion  for  a  new  trial  were  that  the 
verdict  was  contrary  to  the  w^ght  of  the 
evidence,  that  the  damages  were  excessive, 
and  that  the  court  was  without  Jurisdiction. 
A  bill  of  exceptions  was  taken  containing  all 
the  evidence  offered.  A  petition  In  error  was 
filed  In  the  court  of  common  pleas,  alleging 
as  errors  the  several  rulings  to  which  excep- 
tions were  so  taken,  and  the  overruling  of  the 
motion  for  a  new  trIaL  A  Judgment  of  af- 
firmance being  entered  In  the  court  of  com- 
mon pleas,  the  same  errors  were  assigned  In 
the  circuit  court,  where  the  Judgment  of  the 
court  of  common  pleas  was  reversed,  the  por- 
tion of  the  entry  of  its  Judgment  follpwing 
such  reversal  being:  "And  tills  court,  iwo- 
ceeding  to  render  the  Judgment  the  court  of 
common  pleas  should  have  rendered,  find 
there  Is  manifest  error  in  the  record  and 
Judgment  of  the  probate  court  In  tills,  to  wit: 
Said  probate  court  erred  in  proceeding  to 
impanel  a  Jury  aqd  to  try  said  case  without 
first  finding  the  facts  required  under  section 
6448,  Bev.  St.,  to  confer  Jurisdiction  on  said 
probate  court  to  impanel  a  Juiy  and  to  try 
said  cause.  And  this  cqurt  reverses  said 
Judgment  of  the  probate  court  at  the  costs  in 
rarer  of  said  Hemry  Kramer,  and  sets  aside 
the  verdict  therein  rendered  for  the  want  of 
Jurisdiction  in  said  probate  court  to  render 
said,  Judgment  under  the  facts  as  to  Juris- 
diction apparent  from  the  record  of  said  pro- 
bate court,  and  adjudges  the  costs  of  the 
proceedings  in  error  In  common  pleas  and 
circuit  court  against  said  Henry  Kramer; 
and  this  court  passes  upon  no  other  of  the 
aasignmeuts  of  alleged  error  in  this  case.  It 
to  therefore  ordeisd  that  this  case  be  remand- 


ed to  the  probate  court  for  further  proceed- 
ings In  accordance  with  law,  and  to  the  court 
of  common  pleas  for  execution  of  the  Judg- 
ment for  costs,  and  that  special  mandates  be 
sent  to  each  of  said  courts  to  carry  these  or- 
ders into  ^ect" 

tu  C.  Feighner  and  S.  K,  Harris,  for  plain- 
tiff in  error.  A.  W.  Scott  and  Flnley  &  Ben- 
nett, for  defendant  In  error. 

SHAUOK,  J.  (after  stating  the  facts).  Al- 
though the  land  of  which  the  company  took 
possession  la  a  public  highway,  its  occupa- 
tion for  the  purposes  alleged  in  the  petition 
imposed  upon  it  an  additional  servitude,  for 
which  the  plaintiff,  as  owner  of  the  fee,  is 
entitied  to  compensation;  and  his  right  In 
that  regard,  the  company  having  taken  pos- 
session without  appropriation  and  without 
the  owner's  consent,  may  be  enforced  under 
the  provisions  of  section  6448,  Bev.  St  Ball- 
road  Oo.  V.  Williams,  35  Ohio  St.  168;  Ball- 
road  Co.  V.  O'Harra,  48  Ohio  St  343,  28  N. 
E.  175.  The  petition  fully  conforms  to  that 
section,  and  alleges  the  service  of  the  pre- 
liminary notice  therein  required.  It  there- 
fore states  a  cause  of  action. 

The  principal  contention  of  counsel  for  the 
defendant  In  error  is  that  the  probate  court 
was  without  Jurisdiction  to  impanel  a  Jury 
for  the  assessment  of  compensation,  and  to 
render  a  Judgment  upon  the  verdict  because 
it  did  not  first  find  all  the  facts  which,  un- 
der section  6448,  constitute  the  plaintiff's 
cause  of  action.  The  finding  which  the  court 
made  is  conformable  to  the  provisions  of 
section  6420,  which  relates  to  proceedings  to 
appropriate,  voluntarily  instituted  by  the 
company  before  it  takes  possession  of  prop- 
erty. In  proceedings  of  that  character  the 
statute  contemplates  that  the  company  shall 
be  found  to  be  vested  with  the  power  to 
exercise  the  right  of  eminent  domain,  and 
that  the  conditions  to  its  exercise  shall  be 
first  found.  The  provision  Is  in  favor  of  the 
property  owner.  There  is  no  such  require- 
ment in  regard  to  proceedings  under  sec- 
tion 644S,  nor'  are  there  analogous  reasons 
for  such  requirement  In  cases  of  this  char- 
acter the  probate  court  derives  its  Jurisdic- 
tion from  the  unconditional  terms  of  the 
statute,  which  constitutes  it  a  court  with  full 
Jurisdiction  for  the  purposes  indicated.  The 
facts  which  counsel  insist  the  court  should 
have  found  as  a  condition  to  its  Jurisdiction 
are  issuable  facts,  to  be  determined  in  the 
exercise  of  the  Jurisdiction  which  the  stat- 
ute confers.  It  is  true  that  in  Ballroad  Co. 
V.  O'Harra  the  probate  court  did  find  the 
facts  which,  under  section  6448,  constitute 
the  cause  of  action,  but  they  were  found 
after  issue  Joined,  "no  Jury  being  demand- 
ed." Undoubtedly  the  issues  Joined  are  tri- 
able to  a  Jury,  and  the  contention  of  coun- 
sel is,  in  effect,  that  they  should  be  tried 
twice.  We  do  not  find  In  the  statute  or  the 
reason  of  the  law  or  in  the  cases  cited  any 
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support  for  the  conclusion  reached  by  the 
circuit  court. 

Counsel  for  the  plaintiff  In  error  further 
contend  that  the  circuit  court  erred  In  re- 
fusing to  pass  upon  all  the  errors  assigned 
in  the  petition  filed  in  that  court  Section 
C709,  Rev.  St.,  relates  exclusively  to  t)ae  Ju- 
risdiction of  the  circuit  court  In  error,  and 
to  the  manner  of  its  exercise.  It  provides 
that  "all  errors  assigned  In  the  petition  in 
error  shall  be  passed  upon  by  the  court,  and 
in  every  case  where  a  judgment  or  order  is 
reversed  and  remanded  for  a  new  trial  or 
hearing,  the  circuit  court  shall,  in  its  man- 
date to  the  court  below,  state  the  error  or 
errors  found  in  the  record  upon  which  the 
Judgment  of  reversal  is  based."  The  re- 
quirement of  this  section  could  not  be  made 
clearer  by  comment  When  the  record  per- 
mits the  presumption,  as  it  always  should, 
that  the  circuit  court  has  complied  with  the 
section,  an  inference  of  much  importance, 
not  only  In  this  court,  but  Ib  courts  inferior 
to  the  circuit  court,  arises.  That  Inference 
Is  that  all  assignments  of  error  in  the  cir- 
cuit court,  except  those  which  are  stated  as 
the  basis  of  a  judgment  of  reversal,  are  ad- 
judged to  be  not  well  taken.  Important 
rights  of  litigants  are  secured  by  this  provi- 
sion. Practically,  the  circuit  court  is  the 
court  of  last  resort  for  the  determination 
of  the  weight  of  the  evidence.  If  it  should 
fall  to  pass  upon  an  assignment  of  error 
founded  upon  that  ground,  and  reverse  upon 
other  grounds,  a  most  important  right  of 
the  plaintiff  in  that  cohrt  would  be  put  in. 
peril;  for  if  this  court,  upon  a  petition  in 
error,  should  reach  a  different  conclusion  up- 
on the  qnestions  on  which  the  circuit  court 
bases  its  judgment  of  reversal,  it  would  be 
its  duty  to  reverse  the  judgment  of  the  cir- 
cuit court,  and  affirm  that  of  the  common 
pleas;  and  it  would  result  that  the  plain- 
tiff in  ei*or  there  would  be  conclusively  de- 
nied the  right,  clearly  conferred  by  law,  to 
have  the  judgment  of  the  circuit  court  upon 
the  weight  of  the  evidence.  The  subject  of 
a  suit  in  error  is  the  judgment  whose  re- 
versal is  sought.  However  numerous  may 
be  the  grounds  upon  which  the  validity  of 
the  judgment  is  challenged  by  the  assign- 
ments of  error,  the  suit  is  single  and  en- 
tire. This  statute  wisely  protects  Iwth  pai- 
ties  from  the  evils  of  expense  and  delay 
that  would  result  from  having  the  suit  tried 
piecemeal.  If  the  action  of  the  circuit  court 
in  this  case  is  to  be  approved,  there  may,  in 
every  error  case  brought  here,  be  as  many 
judgments  as  there  are  assignments  of  er- 
ror, and  every  judgment  so  rendered  be  the 
subject  of  a  separate  petition  in  error  here. 
The  performance  of  the  duty  here  enjoined 
would  not  only  secure  important  rights  of 
both  parties,  but  afford  an  attractive  exam- 
ple of  judicial  obedience  to  a  statute  about 
whose  meaning  there  is  no  difference  of  opin- 
ion. We  cannot  infer  that  the  circuit  court 
conformed  to  the  requirement  of  the  statute 


in  this  case,  since  its  record  affirmatively 
shows  that  it  did  not  It  is  true  that,  if  the 
assignments  of  error  not  passed  upon  arc 
not  well  taken,  the  plaintiff  in  error  should' 
now  recover  a  final  judgment  One  of  those 
assignments,  however,  requires  a  determina- 
tion of  the  weight  of  the  evidence,  which,  as 
is  well  known,  this  court  does  not  consider. 
These  assignments  were  not  waived,  and, 
so  far  as  the  record  discloses,  the  action  of 
the  court  in  refusing  to  pass  upon  them 
was  of  Its  own  motion.  Due  regard  for  the 
right  of  the  company  to  have  a  determina- 
tion of  all  the  errors  assigned  in  its  petition 
in  the  circuit  court  requires  that  upon  a  re- 
versal of  its  judgment  for  the  error  first  no- 
ticed, the  cause  be  remanded  to  that  court 
with  instruction  to  pass  upon  all  the  er^rs 
assigned.    Judgment  accordingly. 


(51  Ohio  St.  an) 
McKBAN  T.  FERGUSON. 
(Supreme  Court  of  Ohio.     March  IS,  1894.) 
Dower— Divorced  Wife. 
A  woman  who  was  divorced  from  her 
husband,  and  to  whom  bis  lands  were  allowed 
as  alimony,  by  decree  of  the  court  is  not  after 
bis  death,  entitled  to  dower  in  such  lands. 
(SyUaboB  by  the  Court) 

Error  to  circuit  court,  Trumbull  county. 

Action  by  Mrs.  Ferguson  against  one  Mc- 
Kean  to  recover  dower.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Washington  Hyde,  for  plaintiff  in  error. 
Izant  &  Stewart,  for  defendant  In  error. 

PER  CURIAM.  Prior  to  the  llth  day  of 
April,  1871,  L.,  then  a  married  man,  gave  a 
mortgage  on  lands  to  M.,  the  wife  of  L.  not 
joining,  and  on  that  day  the  wife  of  L.  filed 
her  petition  against  her  husband  for  divorce 
and  alimony,  and  described  in  her  petition 
the  lands  and  the  mortgage  thereon.  At  the 
June,  term,  1871,  a  divorce  was  granted  to 
her  by  reason  of  the  aggressions  of  the  hus- 
band, and  the  mortgaged  lands  were  decreed 
to  her  as  alimony,  subject  to  the  payment 
of  the  mortgage.  In  1873,  M.  obtained  a  de- 
cree of  foreclosure  of  his  mortgage  against 
Ii.  and  his  divorced  wife,  and  in  1878  the 
lands  were  sold  under  said  decree  and  bid 
in  by  H.,  sale  confirmed,  deed  made,  and  M. 
put  into  possession  of  the  lands.  In  May, 
1887,  L.  died,  and  thereupon  his  widow,  who 
had  married  a  Mr.  Ferguson  In  the  mean- 
time, began  suit  against  M.  for  dower  in  the 
land.  Held,  that  she  is  not  entitled  to  such 
dower.  It  is  urged,  in  behalf  of  the  widow, 
that  she  never  relinquished  her  right  of  dow- 
er in  the  lands;  that,  the  condition  of  the 
mortgage  l>eing  then  broken,  L.  had  no  title 
to  the  lands,  but  only  an  equity  of  redemp- 
tion; that  this  equity  of  redemption  only 
was  allowed  to  her,  and  not  the  full  title  to 
the  lands.  Section  5699,  Rev.  St,  provides 
that  where  the  wife  procures  a  divorce  from 
her  husband,  by  reason  of  his  aggression, 
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she  8baU,  among  other  thlngts,  it  she  surrlTe 
him,  "be  entitled  to  her  right  of  dower  in 
the;  real  estate  of  her  husband,  not  allowed 
to  her  as  alimony,  of  which  he  was  seised 
at  any  time  during  coverture,  and  to  which 
she  had  not  relinquished  her  right  of  dower." 
This  section  of  the  statute  deals  with  the 
land,  rather  than  with  the  title.  The  decree 
In  the  dlTorce  case  ordered  that  she  have 
and  hold.  In  her  own  right,  the  lands  in  ques- 
tion, and  ordered  Xi.  to  convey  the  same  to 
her,  and.  In  default,  that  the  decree  stand 
and  operate  as  such  conveyance.  She  pray- 
ed to  have  the  land  allowed  to  her  as  ali- 
mony, and,  when  so  allowed,  she  accepted 
it,  resided  thereon,  and  paid  a  small  part  of 
the  mortgagre  debt  By  the  ej^resa  provi- 
sions of  the  statute  she  is  not  entitled  to 
dower  in  the-  same  lands  allowed  to  her  as 
alimony.  The  Judgment  of  the  circuit  court, 
allowing  her  dower.  Is  reversed,  and  the 
Judgment  of  the  court  of  common  pleas  is 
affirmed.   Judgment  reversed. 


(SI  Ohio  St  US) 
BOARD  OF  EDUCATION  v.  MILLIGAN. 

(Supreme  Court  of  Ohio.     Feb.  27,  1894.) 

BOA.BO8    Of    EdDOATION  —  ReMEDT     A.0AIN8T    Ds- 
rAULTIITO  Tbeasuheb. 

'  A  board  of  education  may  sue  its  treas- 

urer for  money  received  and  not  accounted  for. 
,    (Syllabus  by  the  Court) 

'    Eirror  to  circuit  court,  Ashland  county. 

Action  in  the  common  pleas  on  appeal  from 
the  Judgment  of  a  Justice  of  the  peace,  by 
the  board  of  education  against  the  defendant, 
Hllligan,  who  had  been  duly  appointed,  quali- 
fied, and  acted  as  treasurer  of  the  board,  and, 
his  term  having  expired,  failed  on  demand  to 
pay  over  to  his  successor  the  balance  of  the 
money  in  bis  hands  belonging  to  the  board, 
amounting  to  the  sum  of  $84.28,  for  which 
the  plaintiff  asked  a  Judgment,  with  Interest 
The  defendant  demurred  to  the  petition  on 
the  ground  that  it  did  not  state  sufficient 
facts,  and  also  on  the  ground  that  the  plain- 
tiff has  not  legal  capacity  to  sue.  The  court 
sustained  the  demurrer,  and  dismissed  the  ac- 
tion, which  Judgment  was  affirmed  on  error 
In  the  circuit  court  Plaintiff  brings  error. 
Reversed. 

Silas  0.  Parker,  for  plaintiff  In  error. 
Campbell  &  Orosscup,  for  defendant  in  error. 

PER  CURIAM.  We  think  this  was  error. 
The  board  of  education  is,  by  statute,  made  a 
legal  entity,  empowered  to  sue  and  be  sued. 
The  money  detained  belonged  to  It,  and  it 
had  the  right  to  recover  the  same.  The  rem- 
edy is  not  limited  to  an  action  on  the  bond. 
It  may  sue  a  defaulting  treasurer  for  money 
had  and  received,  as  was  done  In  this  case. 
Judgment  reversed,  and  cause  remanded, 
with  direction  to  overrule  the  demurrer,  and 
for  further  proceedings. 


(SI  Ohio  St  im 

MINERAL  CITY  v.  RENDER. 
(Supreme  Court  of  Ohio.     Feb.  27,  1894.) 

ihcokporatbd  vlllaobs— rlgbts  and  dotiis  of 
Marshai. 
CJomplaint  being  made  by  the  marshal  of 
a  village  aj^lnat  a  person  for  the  violation  of  an 
ordinanc<'.  and  such  person  being  arrested  by 
the  marshal  under  warrant  issued  upon  such 
complaint,  such  marshal  is  not  thereby  disquali- 
fied from  performing  his  duties  as  marshal  be- 
fore and  during  the  trial  of  such  case. 
(Syllabus  by  the  Covrt) 

Error  to  circuit  court,  Tuscarawas  county. 

One  Render  was  convicted  of  violation  of 
city  ordinance.  On  appeal  the  Judgment  was 
reversed,  and  the  city  brings  error.  Re- 
viersed. 

E.  S.  Sowers,  for  plaintiff  in  error.  P.  S. 
Olmstead,  for  defendant  In  error. 

PER  CURIAM.  Upon  complaint  made  by 
the  marshal  to  the  mayor  of  Mineral  City, 
charging  defendant  in  error  with  a  violation 
of  the  prohibition  ordinance  of  the  village, 
a  warrant  was  Issued  to  the  marshal  for  the 
arrest  of  defendant  in  error,  and  the  arrest 
was  made  by  the  marshal.  The  marshal 
assisted  the  mayor  in  drawing  and  select- 
ing a  Jury,  served  the  venire  and  subpoenas 
for  witnesses,  attended  the  trial  as  the  at- 
tending officer  of  the  mayor's  court,  called 
talesmen  to  fill  vacancies  in  the  Jury,  and 
acted  as  attending  <^cer  during  the  delib- 
erations of  the  Jury,  to  all  of  which  defend- 
ant in  error  objected,  and,  objection  being 
overruled,  duly  excepted.  Held,  that  the 
marshal  was  not  by  reason  of  the  facts 
stated,  disqualified  from  performing  his  du- 
ties as  marshal  in  the  trial  of  the  case,  and 
that  the  objections  of  the  defendant  In  er- 
ror were  properly  overruled.  Judgment  of 
the  circuit  court  is  reversed,  and  that  of  the 
common  pleas  and  mayor  is  affirmed. 


(SI  Ohio  St  my 
SANDROCK  V.  CITY  OF  COLUMBUS  et  al. 

(Supreme  Court  of  Ohio.     AprU  24,  1894.) 
Stbbbt  Asbbssubnts  —  Kkontaob  —  How  Dstbr- 

MINED. 

For  the  purpose  of  determining  the  front- 
age of  a  lot  with  a  view  to  its  assessment,  ref- 
erence must  be  had  to  its  situation  at  the  time 
the  improvement  is  made,  and  not  to  changes 
subsequently  made. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Franklin  county. 

Action  by  one  Sandrock  against  the  city  of 
Columbus  and  others  to  restrain  the  making 
of  certain  street  Improvements.  Petition  dis- 
missed, and  plaintiff  brings  error. 

Jones  &  Jones,  for  plaintiff  in  error.  G.  H. 
Barger,  Florizel  Smith,  and  E.  C.  Irvine,  for 
defendants  in  error. 

PER  CURIAM.  This  case  was  in  this 
court  a  short  while  since^  and  was  then  dls- 
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IKwed  of  In  connection  with  the  case  of  Havl- 
land  v.  City  of  Columbus,  50  Ohio  St  471,  34 
N.  B.  679.  Having  been  remanded  to  the  clr- 
cnlt  court  for  further  proceedings.  It  appears 
from  the  record  since  made  that  an  answer 
vna  filed,  In  which  It  la  admitted  that  an  aa- 
seeament  has  been  made  on  the  property  of 
the  plalntlfC  to  meet  the  bonds  Issued  In  pay- 
ment of  the  cost  of  the  Improvement;  the  ac- 
tion baTlng  been  brought  to  enjoin  this  assess- 
ment on  the  ground  that  the  act  under  which 
It  was  made  Is  Invalid,  and  that  the  assess- 
ment exceeds  any  and  all  benefits  to  the 
property,  and  is  In  excess  of  Its  actual  value 
and  Its  value  as  assessed  for  taxation.  The 
answer  then  states  that  the  assessment  was 
made  by  the  front  foot,  and  upon  the  prop- 
erty of  the  plaintiff  for  the  number  of  Its 
front  feet  upon  the  Improvement  The  case 
was  heard  and  submitted  to  the  court  upon 
the  pleadings  and  an  agreed  statement  of  the 
facts,  which,  by  a  bill  of  exceptions,  is  made 
a  part  of  the  record.  The  court,  on  consldr 
eratlon,  dismissed  the  petition,  whereupon  the 
plaintiff  again  brought  the  case  into  thia 
court,  claiming  that  the  Judgment  upon  the 
agreed  statement  of  facts  Is  erroneous,  and 
should  be  reversed.  From  the  statement  It 
appears  that  it  was  agreed:  "(1)  That  said 
plaintiff's  lot  at  the  date  of  said  improvement 
was  vacant  and  when  platted  had  37%  feet 
on  Mound  street  37%  feet  on  the  alley  In  the 
rear,  and  ISO  feet  on  Cliamplon  avenue.  (2) 
That  after  the  making  of  said  lmprovem(>iit 
the  plaintiff  erected  two  houses  on  the  rear 
end  of  said  lot  next  to  the  alley,  one  occupy- 
ing 36.25  feet  and  the  other  33.25  feet,  and 
each  fronting  on  Champion  avenue,  leaving 
80.60  feet  of  the  said  lot  on  Champion  avenue 
vacant  It  is  also  agreed  that  If  said  plain- 
tiff were  called  he  would  testify  that  he  floes 
not  Intend  to  erect  upon  said  lot  any  more 
buildings  facing  Champion  avenue."  The  as- 
sessment on  the  lot  is  for  its  entire  length  on 
Chami^on  avenue,  150  feet,  at  the  rate  of  $4,- 
2762  per  foot  This  is  erroneous.  The  as- 
sessment should  be  made  with  reference  to 
the  front  of  the  proi>erty  at  the  time  the  Im- 
provement was  made,  and  not  with  reference 
to  any  subsequent  changes.  The  agreed  state- 
ment taken  in  connection  with  a  plat  made 
part  of  the  bill  of  exceptions,  shows  that  at 
the  time  the  Improvement  was  made  the  lot 
lay  lengthwise  on  Champion  avenue,  and 
fronted  37%  feet  on  Mound  street  So  that, 
under  the  construction  given  the  statute,  reg- 
ulating assessments  by  the  front  foot,  in  Havi- 
land's  Case  it  should,  for  the  purpose  of  an 
assessment  on  Champion  avenue,  have  been 
deemed  as  turned,  so  as  to  front  as  many 
feet  on  the  Improvement  as  It  in  fact  fronts 
on  Mound  street  and  no  more.  The  Judgment 
of  the  circuit  court  must  therefore  be  re- 
versed, and  the  assessment  made  on  the  lot 
of  the  plaintiff  set  aside,  and  an  assessment 
made  for  the  number  of  37%  feet  at  the  rate 
fixed  by  the  ordlnanc^-^4.2762  per  foot 
Judgment  accordingly. 


(ES  Ohio  St  482) 
OABBETT  T.  HANSHtrB  et  nz. 
(Supreme  Court  of  Ohio.    Nov.  28,  1885.) 

WkITTBN  iRtTRUMBNT  —  PrOO»  0»  EXBCOTIOIT  — 
POWBR  OT  ATTORNBT  OF  UBOOKD— BVIDEStCB. 

1.  The  execution  of  a  deed  or  other  writ- 
ten Instrumeilt,  other  than  a  will,  may  be  proven 
by  either  one  or  more  of  the  subscribmg  witnesg- 
es,  the  officer  before  whom  the  instrument  waa 
acknowledged,  or  the  party  who  signed  and  exe* 
cated  the  same. 

2.  An  attorney  of  record  has  power  to  do 
on  behalf  of  his  .client  all  acts,  in  or  out  of 
coort,  necessary  or  incidental  to  the  prosecu- 
tion, defense,  or  management  of  the  action, 
and  which  affect  only  the  remedy,  and  not  the 
right;  and  this  includes  the  power  to  waive  ob- 
jections to  evidence,  and  enter  into  stipulations 
for  the  admiasion  of  facta  on  the  trial. 

3.  The  attorneys  of  record  placed  upon  an 
abstract  of  title,  over  their  signatures,  the  fol- 
lowing agreement:  "It  is  hereby  agreed  that 
the  within  abstract  shows  the  true  condition  of 
the  title  to  the  lands  therein  ahstracted."  Held, 
that  this  is  sufficient  to  antiiorixe  sach  abstract 
to  be  introdaced  in  evidence  on  the  trIaL 

(Syllabns  by  the  Court) 

Error  to  circuit  court,  Richland  county. 

Action  by  W.  H.  Garrett  against  W.  8. 
Hanshue  and  another.  Defendants  had  judjp- 
ment  which  was  affirmed  by  the  circuit  coort, 
and  plaintiff  brings  error.    Reversed. 

The  action  in  the  common  pleas  waa  brought 
by  W.  H.  Garrett  plalntift,  against  W.  B. 
Hanshue  and  Barbara.  Hanshue,  his  wife,  de- 
fendants, to  recover  damages  for  breach  of 
covenants  of  title  to  certain  lands  in  Iowa, 
conveyed  by  them  to  one  Mattle  Shephard  by 
deed  of  general  warranty,  and  by  her  con- 
veyed to  the  plaintiff  by  like  deed.  By  written 
assignment  on  the  back  of  her  deed  to  plain- 
tiff, Mattle  Shephard  assigned  and  transferred 
to  him  her  right  of  action  against  Hanshue 
and  wife  few  breach  of  warranty  as  to  the 
title  of  the  Iowa  lands,  and  this  assignment 
was  set  out  in  the  petition.  The  defendants, 
among  other  things,  denied  the  conveyance 
from  Mattle  Shephard  to  plaintiff,  and  also  de- 
nied the  assignment  of  the  cause  of  action, 
and  failure  of  title  to  the  Iowa  lauds.  Plain- 
tiff had  an  abstract  of  the  title  of  the  lands  in 
question,  and,  for  the  purposes  of  the  trial, 
the  attorneys  'of  record  of  said  defendants 
placed  upon  said  abstract  the  following  writ- 
ten agreement:  "It  is  h«:eby  agreed  that  the 
within  abstract  shows  the  true  condition  of 
the  title  of  the  lands  therein  abstracted.  Cum- 
mings  &  McBride."  Upon  the  trial  of  the 
case  to  a  Jury,  the  plaintiff,  having  proved  by 
Mattle  Shephard,  the  grantor  in  the  deed  to 
plaintiff,  that  she  executed  and  delivered  said 
deed  to  him,  offered  to  Introduce  said  deed  in 
evidence,  to  which  defendants,  by  their  coun- 
sel, objected,  upon  the  ground  that  before  the 
deed  could  be  received  in  evidence,  its  execu- 
tion should  be  proved  by  at  least  one  of  the 
subscribing  witnesses,  unless  it  should  appear 
that  the  evld«ice  of  such  witness  could  not 
be  procured.  The  court  sustained  the  objec- 
tion, and  plaintiff  excepted,  and  the  deed  was 
ruled  out.  Plaintiff  also  offered  to  introduce 
aald  abstract  In  evidence  to  show  the  state  of 
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tlie  title  to  said  lands,  and  to  prove  that  de- 
fendants liad  no  title  to  tbe  lands  at  tbe  time 
of  their  conveyance  to  Mattie  Sbephard.  De- 
fendants, by  their  connsel,  objected  to  the  In- 
troduction of  said  abstract  as  evidence  upon 
the  ground  that,  aside  from  tbe  said  agree- 
ment of  counsel,  it  was  lne<Knpetent,  and  that 
such  agreement  did  not  make  it  competoit 
when  objected  to  on  the  trial.  Tbe  court  sus- 
tained the  objection,  to  which  plaintiff  except- 
ed. The  court  Instructed  the  Jury  to  return  a 
verdict  for  defendants,  which  was  done.  A 
motion  for  a  new  trial  was  filed,  aaslgning, 
among  other  things,  the  ruling  out  of  said  deed 
and  abstract  by  the  court  Said  motioa  was 
.  overruled,  and  Judgment  entered  on  the  ver- 
dict, to  all  of  which  plaintiff  excepted.  The 
circuit  court  aflSrmed  the  Judgment  of  the  com- 
mon pleas,  and  thereupon  plaintiff  filed  Us  pe- 
tition In  this  court  to  reverse  both  Judgments 
below. 

S.  G.  Parker  and  D.  Dirlam,  for  plaintiff  in 
error.  Cummings  &  McBilde  and  Lewis 
Bnicker,  for  defendants  in  error. 

BURKET,  J.  (after  stating  tbe  facts).  Asfar 
back  as  we  have  been  able  to  trace  the  mat- 
ter, both  in  England  and  this  country.  It  has 
been  miiformly  held  that  the  execution  of  a 
deed  or  other  written  instrument  having  one  or 
more  attesting  witnesses  must,  as  to  rights  be- 
tween the  parties  or  their  privies,  be  estab- 
lished by  the  testimony  of  at  least  one  of  the 
subscribing  witnesses,  and  that  other  proof  of 
execution  is  incompetent,  imless  It  be  first 
shown  that  the  evidence  of  such  witness  can- 
not be  had.  Starkle,  In  his  work  on  Bvldence 
(page  820),  states  the  rules  as  follows:  "If 
the  deed  or  Instrument  produced  purports  to 
have  been  attested  by  one  or  more  witnesses, 
whose  names  are  subscribed,  the  party  must 
call  at  least  one  of  the  witnesses;  and,  in 
cases  where  the  instrument  labors  under  any 
doubt  or  suspicion,  he  ought  to  call  them  all. 
The  law  requires  the  testimony  of  the  sub- 
scribing witness,  because  the  parties  ,them- 
selves,  by  selecting  him  as  the  witness,  have 
mutually  agreed  to  rest  upon  his  testimony  in 
proof  of  the  execution  of  the  instrument,  and 
of  the  circumstances  which  then  took  place, 
and  because  he  knows  those  facts  which  are 
probably  unknown  to  others.  So  rigid  is  this 
rule  that  it  Is  not  superseded,  in  the  case  of  a 
deed,  by  proof  of  any  admission  or  acknowl- 
edgment of  tbe  execution  by  the  party  hiiuself. 
whether  the  action  be.  brought  against  the 
obligor  hhnself,  or  against  his  assignees  after 
bis  bankruptcy;  nor  by  proof  of  an  admission 
of  tbe  execution,  made  by  the  defendant  in  his 
answa  to  a  bill  in  equity.  The  rule  applies, 
whether  the  question  be  between  the  parties 
to  the  deed  or  strangers,  whether  the  deed  be 
the  foundation  of  the  action  or  but  collateral, 
or  whether  It  still  exist  as  a  deed  or  has  been 
canceled,  and  although  the  issue  be  directed 
by  a  court  of  equity  to  try  the  date,  and  not 
tbe  existence  of  a  deed.  Upon  an  indictment 
.T.42M.B.no.3 — 17 


against  an  apprentice  tor  a  fraudoloit  enlist* 
ment,  it  was  held  that  the  Indentures  must  be 
proved  In  the  regular  way.  And  the  same 
rule  applies  to  all  written  agreements  and  oth- 
er instruments  attested  by  a  witness;  as,  for 
Instance,  a  notice  to  quit  in  ejectment.  In 
which  case  it  was  held  that  proof  of  service 
of  the  notice  upon  the  tenant,  and  that  it  was 
read  over  to  him  without  his  making  any  ob- 
jection, was  not  suffldent."  Greenleaf,  In  his 
work  Ml  Evidence  (sectloa  668),  states  tbe  rule 
as  follows:  "The  instrument,  being  thus  pro- 
duced and  freed  from  suspicicm,  must  be  prov- 
ed by  the  subscrltdng  witnesses,  if  there  be 
any,  or  at  least  by  one  of  them.  Various  rea- 
sons have  been  assigned  for  this  rule,  but  that 
upon  which  it  seems  ttest  founded  is  that  a 
fact  may  be  known  to  the  subscribing  witness, 
not  within  the  knowledge  or  recollection  of  the 
obligor,  and  that  he  is  entitled  to  avail  hlmsdf 
of  all  the  knowledge  of  the  subscribing  wit- 
ness relative  to  tbe  ttansactiou.  The  party 
to  whose  execution  he  is  a  witness  is  consid- 
ered as  invoking  him,  as  the  person  to  whom 
he  refers,  to  prove  what  passed  at  the  time  of 
attestation."  Wharton,  in  his  work  on  Evi- 
d«ice  (section  723),  states  the  rule  as  follows: 
"By  the  strict  rule  of  the  English  common  law, 
when  there  are  subscribing  witnesses  to  an  in- 
strument, such  witnesses  should  be  called  to 
prove  its  execution,  or  their  absence  should  be 
duly  accounted  for..  The  statutes  allowing 
parties  to  be  witnesses  do  not  of  themselves 
abrogate  this  rule."  This  rule  was  recognized 
and  followed  by  this  conrt  in  Zerby  v.  Wilson, 
3  Ohio,  43,  and  also  In  Warner  v.  Railroad 
Co.,  31  Ohio  St.  260,  and  the  same  rule  is  found 
In  Swan,  Just.  p.  154. 

It  is  said  that  this  rule  Is  founded  upon  the 
reason  that  a  fact  may  be  known  to  the  sub- 
scribing witness  not  within  the  knowledge  or 
recollection  of  the  obligor,  and  that  he  is  en- 
titled to  avail  himself  of  all  the  knowledge 
of  the  subscribing  witness  relative  to  the 
transaction.  This  Is  tbe  reason  given  by  Le 
Blanc,  J.,'  in  Call  v.  Dunning,  4  East,  54,  and 
followed  by  many  Judges  since  without  ques- 
tion or  investigation  as  to  its  soundness.  That 
this  reason  is  unsound  is  clear  from  the  con- 
sideration that  the  competency  of  evidence 
does  not  depend  upon  the  fact  of  either  knowl- 
edge or  recollection  of  a  particular  witness. 
Where  two  witnesses  have  equal  means  of 
knowledge  of  a  particular  fact,  both  are  equal- 
ly competent  as  witnesses,  although  one  may 
have  imperfectly  comprehended  the  fact,  and 
but  faintly  recollects  the  transaction,  while 
the  other  may  be  clear  as  to  the  fact,  and 
perfect  in  his  recollection.  The  want  of  com- 
prehension and  recollection  will  go  as  to  the 
weight,  but  not  as  to  the  competency,  of  the 
evidence.  Another  reason  given  for  the  rule 
Is  because  the  parties  themselves,  by  se- 
lecting the  witnesses,  have  mutually  agreed  to 
rest  upon  their  testimony  in  proof  of  the 
execution  of  the  Instrument,  and  of  the  cir- 
cumstances which  then  tocdc  place,  and  be- 
cause they  know  those  facts  which  are  proba- 
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bly  tmknown  to  otbers.  This  supposed  mu- 
tual agreement  Is  a  pure  fiction,  and  rarely. 
If  ever,  exists  in  fact  If  In  any  case  It  bas 
a  real  existence,  and  can  be  shown,  it  may 
perhaps  be  enforced;  but  the  mere  fiction  Is 
entitled  to  no  weight  and  to  no  respect  The 
fact  that  such  witness  may  know  facts  wblcb 
are  unknown  to  otbers  does  not  go  to  the  com- 
petency of  the  evidence  of  another  witness  as 
to  facts  actually  within  his  knowledge.  It  Is 
also  said  that  the  party  to  whose  execution 
he  is  a  witness  is  considered  as  invoking  him, 
as  the  person  to  whom  he  refers  to  prove 
what  passed  at  the  time  of  attestation.  Tlila 
is  also  a  pure  fiction,  but  may  have  been  well 
enough  when  parties  were  debarred  from  tes- 
tifying. The  execution  of  written  Instruments 
does  not  involve  a  -sacred  ceremony,  but  a 
business  transaction,  and  should,  like  any  oth- 
er fact,  be  proven  by  the  best  evidence  of 
which  it  is  capable;  that  is,  by  evidence 
wbicb  does  not  presuppose  the  existence  of 
other  evidence  of  a  higher  character.  As 
tills  rule  had  its  origin  when  parties  to  ac- 
tions were  not  permitted  to  testify,  when 
deeds  were  not  required  to  be  acknowledged 
before  an  officer,  and  when  the  execution  of 
such  instruments  was  attempted  to  be  proven 
by  the  admissions  of  the  grantors,  there  was 
some  reason  for  holding  that  the  direct  evi- 
dence of  the  subscribing  witnesses  was  better 
and  of  a  higher  character  than  the  admissions 
of  the  grantor,  whether  made  orally  or  in  a 
written  answer  In  chancery.  The  oral  ad- 
misslonB  were  evidence  only  upon  the  pi'e- 
sumptlon  that  a  man  would  not  admit  that 
which  was  against  tils  Interest;  but  often  the 
establishment  of  the  instrument  was  for  bis 
interest,  and  then,  of  course,  he  should  not 
be  permitted  to  prove  it  by  his  admission. 
The  same  was  true  of  an  admission  in  an  an- 
swer in  cliancery,  with  this  additional  objec- 
tion: tliat  he  should  not  be  permitted  to  prove 
a  fact  by  an  admission  in  Ills  answer  in 
chancery  which  be  could  not  be  allowed  to 
prove  by  his  evidence  in  court  He  could  not 
by  Ills  answer  do  indirectly  that  which  he 
could  not  do  directly  by  bis  sworn  evidence 
upon  the  trial.  But  as  parties  to  actions  can 
now  testify,  and  deeds  are  required  to  be  ac- 
knowledged before  an  officer,  this  reason  of 
the  rule  has  ceased.  True,  in  Hodnett  v. 
Smifb,  2  Sweeney,  401,  10  Abb.  Prac.  (N.  S.) 
86,  and  41  How.  Prac.  100,  it  was  held  tbiat  the 
statutes  allowing  parties  to  be  witnesses  do 
not  of  themselves  abrogate  this  rule.  Tliat 
decision  was  by  the  superior  court  of  the 
city  of  New  York,  and  the  cases  there  cited 
and  relied  upon  are  decisions  of  the  courts  of 
common  pleas  of  the  state  of  New  Tork,  and 
those  courts  followed  the  old  rule  without 
question.  Not  being  by  a  court  of  last  resort, 
the  case  is  not  of  controlling  weight  here. 
The  question  was  not  examined  on  principle, 
and,  if  it  had  been,  a  different  conclusion 
should  have  been  reached.  While  a  statute 
making  a  party  to  an  action  a  competent  wit- 
ness does  not  of  itself  make  that  part  of  bis 


evidence  competent  which  was  before  incom- 
petent, yet  If  the  evidence  was  In  its  nature 
competent  before  the  statute,  and  was  made 
unavailable  by  reason  of  the  Incompetency  of 
the  witness,  when  such  Incompetency  is  re- 
moved by  statute,  the  evidence  thereby  be- 
comes available,  and  may  be  Introduced 
through  such  newly-enfranchlsed  witness.  As 
to  the  execution  of  an  instrument,  it  was 
said  that  the  subscribing  witnesses  should  be 
first  called,  because  they  not  only  saw,  but 
participated  in,  the  transaction,  and  bad  their 
attention  thereby  specially  called  to  the  sub- 
ject, while  mere  bystanders,  with  equal  op- 
portunity to  see  and  hear,  would  not  so  fully 
understand  tbe  matter  as  those  who  actually 
took  part  in  tiie  transaction;  and  although 
the  grantor  saw  the  transaction,  and  par- 
ticipated therein,  and  was  in  fact  the  prin- 
cipal actor,  and  had  full  information,  yet  as 
he  was  an  incompetent  witness,  it  was  held 
that  the  testimony  of  the  subscribing  wit- 
nesses was  the  best  evidence  of  the  fact  of 
execution.  On  principle,  it  was*  not  the  evi- 
dence of  the  grantor  that  was  Incompetent, 
but  It  was  the  witness  that  was  incompetent 
By  removing  the  incompetency  of  the  wit- 
ness, his  evidence,  which  in  its  nature  -vna  al- 
ways competent,  became  available  to  prove 
the  fact  of  execution,  and  his  evidence  in  such 
case  is  as  good  and  of  as  high  a  character  as 
that  of  the  subscribing  witnesses.  True,  he 
may  be  interested,  but  that  goes  only  to  the 
weight,  and  not  to  the  character  or  compe- 
tency, of  the  evidence.  By  section  310  of  the 
Code,  adopted  In  1853,  parties  to  actions  be- 
came competent  witnesses,  but  it  was  pro- 
vided that  their  Interest  might  be  shown  to 
affect  their  credibility.  Later  the  credibility 
part  of  the  section  was  removed,  and  ever 
since  that  parties  to  actions  are  competent 
witnesses  Upon  an  equality  with  other  wit- 
nesses, the  credibility  of  all  alike  to  be  de- 
termined by  the  jury  in  view  of  all  the  cir- 
cumstances. As  the  evidence  of  those  who 
were  present  and  participated  in  the  execu- 
tion of  the  instrument  was  regarded  as  the 
best  evidence  of  its  execution,  and  the  Incom- 
petency of  tbe  grantor  as  a  witness  being 
now  removed  by  statute,  it  inevitably  follows 
that  he  is  now,  equally  with  the  subscribing 
witnesses,  competent  to  establish  the  execu- 
tion of  the  Instrument 

Tbe  rule  requiring  the  execution  of  a  deed 
to  be.  proven  by  the  subscribing  vt^itness 
would  exclude  the  officer  before  whom  the 
deed  was  acknowledged,  when  we  all  know 
that  such  officer  sees  and  knows  all  that  the 
witnesses  do,  and  most  likely  much  more^ 
The  witnesses  are  usually  hurriedly  called 
in,  and  give  but  slight  attention  to  the  mat- 
ter, while  the  officer  usually  prepares  the 
deed  and  acknowledgment,  shows  the  par- 
ties where  to  aflix  their  signatures,  sees  - 
them  sign  the  deed,  and  hears  them  ac- 
knowledge it;  and  a  rule  which  requires 
such  officer,  and  the  party  who  signed  the  In- 
strument, to  stand  aside  until  tbe  testimony 


Digitized  by 


Google 


Oblo.) 


GARBETT  ».  HA^SiiUi!!. 


259 


of  the  subscribing  witness  Is  first  taken  as 
tt>  tts  execution,  cannot  be  sound  in  this  day, 
when  all  persons  are  equally  competent  to 
testify  to  any  fact  within  their  knowledge, 
unless  otherwise  provided  by  statute,  as  in 
the  case  of  wills.  In  Warner  t.  Jlallroad 
Co.,  31  Ohio  St  269,  the  grantor  being  dead 
at  the  time  of  the  trial.  It  was  proposed 
to  establish  the  execution  of  the  instrument 
by  proving  his  signature,  and  his  admission^ 
:hat  be  bad  executed  the  Instrument,  with-' 
out  first  calling  the  subscribing  witnesses  or 
accounting  for  their  absence.  This  the  court 
held  could  not  be  done.  The  testimony  of 
the  subscribing  witnesses,  who  saw  the  par- 
ty sign  his  name  to  the  instrument,  was 
better  evidence  and  of  a  higher  character 
than  the  testimony  as  to  his  handwriting  or 
admissions.  The  case  was  therefore  cor- 
rectly decided,  and  the  rule  as  to  the  sub- 
scribing ^tness  was  not  necessary  to  sus- 
tain the  decision.  While  the  rule  as  to  the 
testimony  of  the  subscribing  witnesses  was 
in  full  force  In  this  state,  this  court  held. 
In  the  case  of  Simmons  v.  State,  7  Ohio,  116, 
that  the  rule  did  not  apply  In  a  prosecution 
for  forgery  wherein  the  signer  of  the  forged 
instrument  was  a  competent  witness.  Wood, 
J.,  used  the  following  language:  "In  a  case 
arising  between  the  parties  to  such  Ian  In- 
strument having  a  subscribing  witness,  and 
where  the  obligor,  being  interested,  is  ex- 
cluded from  testifying,  the  rule  is  a  good 
one  which  requires  such  witness  to  prove  Its 
execution.  •  •  •  when  the  obligor  is 
competent,  he  must  be  the  best  witness  of 
whleh  the  case  will  admit;  and  the  subscrib- 
ing witness.  In  such  case,  need  not  be  call 
ed."  As  early  as  the  case  of  Grey  v.  Smith- 
yes,  4  Burrows,  2273,  It  was  held  that  the 
rule  did  not  apply  to  third  persons  In  a  col- 
lateral proceeding  having  no  privity  with 
the  grantor  In  the  deed.  The  same  was  aft- 
erwards held  in  Ayers  v.  Hewitt,  19  Me.  286^ 
There  are  some  other  exceptions  to  the  rule, 
as.  is  shown  by  the  notes  to  section  569  of 
Greenleaf  on  Evidence.  In  Maryland  the 
rule  was  regarded  so  narrow  that  It  was 
changed  by  statute  as  early  as  1825.  We 
think  that  the  statutes  requiring  deeds  to  be 
acknowledged  before  an  officer,  and  per- 
mitting parties  to  testify,  have  ao  enlarged 
tilie  rules  as  to  the  manner  of  proving  the 
execution  of  a  written  instrument  having 
subscribing  witnesses  as  to  abrogate  the  old 
role,  and  to  permit  such  execution  to  be 
proven  aMke  by  the  grantor,  the  subscribing 
witnesses,  or  the  officer  before  whom  the  ac- 
knowledgment was  taken. 

Whether  or  not  the  court  erred  In  not  per- 
mitting the  abstract  to  be  received  in  evi- 
dence depends  upon  the  question  as  to 
whether  the  attorney  of  record  has  power  to 
bind  his  client  by  agreement  in  writing  be- 
fore the  trial,  as  to  a  matter  of  evidence,  to 
focUltate  the  preparation  for  trial,  or  to  save 
expense  or  shorten  the  trial,  and  whether 
what  was  written  on  the  abstract  made  it 


competent  evidence  on  the  triaL    Rev.  St. 

5  5288,  provides  that  either  party  may  ex- 
hibit to  the  other  or  to  his  attorney,  at  any 
time  I>efore  the  trial,  any  paper  or  docu- 
ment material  to  the  action,  and  reauest  an 
admission  in  writing  of  its  genuineness; 
and,  if  the  adverse  party  or  bis  attorney 
fall  to  give  the  admission,  such  party  shall 
pay  the  cost  of  proving  the  gennineuess  of 
such  paper  or  document.  This  section  clear- 
ly recognizes  the  authority  of  the  attorney 
to  bind  his  client  in  snch  cases.  In  practice, 
it  is  a  daily  occurrence  for  attorneys  to  en- 
ter Into  written  stipulations  as  to  matters 
of  evidence,  and  the  uniform  current  of  au- 
thorities, both  In  England  and  this  country, 
is  in  favor  of  the  power  so  to  do.    In  1  Am. 

6  Eng.  Enc.  Law,  p.  954,  we  find  the  follow- 
ing: "An  attorney  at  law  has  authority,  by 
virtue  of  his  employment  as  such,  to  do  on 
behalf  of  his  client  aU  acts,  in  or  out  of 
court,  necessary  or'  Incidental  to  the  pros- 
ecution or  management  of  the  suit,  and 
which  afCect  the  remedy  only,  and  not  the 
cause  of  action.  This  includes  the  right  to 
demand  and  receive  payment  in  money  of 
the  client's  debts;  and  part  payments  are 
within  his  power  to  receive  as  well  as  pay- 
ments in  fnIL  As  long  as  he  appears  as 
attorney  on  record, -bona  fide  payments  to 
him  discharge  the  debt,  no  matter  what  pri- 
vate instructions  he  may  have  received  from 
his  client.  He  may  also  sue  out  an  alias 
execution.  He  may  receive  livery  of  seisin 
of  land  taken  under  an  extent:  may  waive 
objections  to  evidence,  and  enter  Into  stip- 
ulations for  the  admission  of  facts  or  con- 
duct of  the  trial,  and  for  release  of  bail; 
may  waive  notices,  and  give  extensions  of 
time  to  file  papers,  and  confess  judgnnent; 
and  may  open  a  default  which  he  has  taken 
(whether  improperly  or  not),  and  vacate  the 
judgment  ^lUrely,  even  though  (it  has  been 
held)  his  client  has  Instructed  him  to  the 
contrary."  The  authorities  cited  in  support 
of  the  power  here  in  question  fully  sustain 
the  text  Among  others,  the  following  are 
cited:  Lacoste  v.  Robert  U  La.  Ann.  33; 
Steph.  Dig.  Ev.  46;  Moulton  v.  Bowker.  115 
Mass.  36;  Lewis  v.  Sumner,  13  Mete.  (Mass.) 
269;  Elton  v.  Larklns,  1  Moody  &  R.  196; 
Young  V.  Wright,  1  Gamp.  130.  In  Ish  t. 
Crane,  13  Ohio  St  574,  the  case  was  sub- 
mitted to  the  district  court  upon  an  agreed 
statement  of  facts,  signed  by  the  attorneys 
of  record,  and  the  case  was  reserved  to  this 
court;  and  after  such  reservation,  and  I>e- 
fore  the  bearing,  counsel  for  defendant  in  er- 
ror attempted  to  revoke,  withdraw,  and  an- 
nul the  agreed  statement  of  facts,  to  which 
the  attorney  for  plaintiff  in  error  objected. 
This  court  refused  to  permit  the  withdrawal 
of  the  agreed  statement  and.  In  deciding  the 
point,  used  the  following  language:  "It  has 
long  been  the  practice  in  this  state,  as  well 
as  in  the  courts  of  other  states,  for  counsel 
to  mutually  agree  upon  a  state  of  facts,  and 
to  reduce  the  agreement  to  writing,  and  fllo 
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It  In  the  case,  Instead  of  being  to  the  trouble 
and  expense  of  taking  proof  by  depositions, 
or  otherwise,  to  show  the  facta.  And  when 
such  agreement  Is  reduced  to  writing,  and 
Binned  by  the  parties  or  their  counsel,  and 
filed  in  the  case,  I  think  the  general  under- 
standing, both  of  the  bar  and  court,  has 
been  that  the  same  was  to  be  regarded,  un- 
til set  aside  by  the  court,  as  a  special  yer- 
dict  of  a  Jury,  expressing  the  result  of  the 
proof  made  by  both  parties,  and  so  belong- 
ing to  both  parties  that  neither  party  could 
withdraw  the  same.  It  is  not  doubted  that. 
In  case  of  an  agreed  statement  having  been 
80  made  and  filed  by  mistake,  or  misappre- 
hension of  the  existing  state  of  facts  by 
one  of  the  parties,  he  might,  consistently 
with  fair  practice,  upon  notice  to  the  ad- 
verse party  or  his  counsel,  apply  to  the 
court  for  leave,  on  the  ground  of  such  mis- 
take or  misapprehension,  to  withdraw  from 
the  files  such  agreed  statement,  or  such  part 
thereof  as  was,  in  fact,  untrue,  and  bad 
been  so  assented  to  by  mistake  or  misap- 
prehension; and  upon  the  merits  of  sucb 
motion  being  sustained  by  proof,  satisfac- 
toi7  to  the  court.  It  is  not  doubted  the  court 
might  grant  such  relief  as  the  party  should 
show  himself  justly  entitled  to."  In  view 
of  these  authorities,  we  are  of  opinion,  and 
80  hold,  that  an  attorney  of  record  has  am- 
ple power  to  do  on  behalf  of  bis  client  all 
acts.  In  or  out  of  court,  necessary  or  m- 
cidcntal  to  the  prosecution,  management,  or 
defense  of  the  action,  and  wblch  aftect  only 
the  remedy,  and  not  the  right,  and  that  this 
Includes  the  power  to  waive  objections  to 
evidence,  and  enter  into  stipulations  for  the 
admission  of  facts  on  the  trlaL  In  case  the 
court  should,  on  motion,  allow  such  agreea 
statement  to  be  withdrawn,  ample  time 
should  be  given  for  the  preparation  of  the 
case  on  other  testimony,  so  as  not  to  take 
either  party  by  surprise.  The  spirit  Is  the 
same  as  that  of  section  62S6,  Rev.  St,  which 
requires  exceptions  to  depositions  to  be 
heard  and  disposed  of  before  the  commence- 
ment of  the  trial. 

The  abstract  which  was  ruled  out  Is  found 
In  the  bill  of  exceptions,  and  seems  to  sus- 
tain the  contention  of  the  plaintiff.  It  was 
therefore  material  and.  If  the  agreement 
was  sufficient,  it  should  have  been  received 
In  evidence.  The  agreement  states  that  the 
abstract  shows  the  true  condition  of  the  ti- 
tle of  the  lands  therein  described,  and  It 
appears  that  the  lands  therein  described  are 
the  lands  in  question;  but  the  agreement 
falls  to  state  that  the  abstract  may  be  used 
as  evidence  on  the  trial.  But  this  was  not 
necessary.  Whatever  is  true  may,  if  rele- 
vant, be  received  In  evidence.  The  truth  of 
the  abstract  being  admitted,  plaintiff  had  a 
right  to  u8e  It  as  evidence,  without  the  fur- 
ther agreement  of  defendant  that  he  might 

do  80. 

It  follows  that  the  court  of  common  pleas 
ured  Ui  ruling  out  th^  deed  and  abstract. 


and  In  overruling  the  motion  for  a  new  trial, 
and  that  the  circuit  court  erred  In  affirming 
the  Judgment  of  the  common  pleas.  Both 
Judgments  are  therefore  reversed,  and  the 
cause  remanded  to  the  conrt  of  common 
pleas  for  a  new  trlaL  Reversed  and  re- 
manded. 

SPEAR.  J.,  dissents,  on  the  ground  that 
the  facts  do  not  warrant  the  Judgment  of  re- 
versal on  the  second  ground. 


(U7  N.  T.  an 
KIELBT  ▼.  CENTRAIi  COMPLETE  COM- 
BUSTION MANUB"Q  00.1 
(Court  of  Appeals  of  New  Yorib    Dec.  10^ 
1K05.) 
BcMMom  nr  ATTACHifsirr— Bibviob  ok  Corpom^ 

TION. 

Under  Code  Ctv.  Proc.  {  638,  provldinr 
that  personal  service  of  the  sumDons  must 
be  made  on  a  defendant  on  whom  an  attachment 
is  granted  within  SO  days  of  the  grantiDg  there- 
of, leaving  a  copy  of  the  sammons,  complaint, 
and  other  papers,  on  which  an  attachment 
was  granted  against  a  corporation,  with  the 
person  in  possession  of  the  property  levied  on. 
18  not  snfiScient  service  of  the  summons,  thongh 
such  person  loaned  the  iMpers  to  defendant's 
general  manager,  who  notified  its  directors  and 
-attorney  of  the  levy.  M  N.  T.  Supp.'  106,  re- 
versed. 

Appeal  from  common  pleas  of  New  Tork 
city  and  county,  general  term. 

Action  by  Timothy  J.  Kieley  aprainst  the 
Central  Complete  Combustion  Manufactur- 
ing Company.  From  an  order  of  the  gener- 
al term  (34  N.  Y.  Supp.  106)  affirming  an 
order  of  the  special  term  denying  a  motion 
to  vacate  an  attachment,  defendant  appeals. 
Reversed. 

Melville  Egleston,  for  appellant  Charles 
3.  Hardy,  for  respondent    . 

HAIGHT,  J.  The  motion  to  vacate  the 
attachment  was  made  npon  the  ground  that 
personal  service  of  the  summons  had  not 
been  made,  nor  publication  thereof  com- 
menced, within  SO  days  after  the  granting  of 
the  attachment  The  Code  of  Civil  Proce- 
dure (section  638)  provides  that  "personal 
service  of  the  summons  must  be  made  upon 
the  defendant,  against  whose  property  the 
warrant  is  granted,  within  thirty  days  after 
the  granting  thereof;  or  else,  before  the  ex- 
piration of  the  same  time,  service  of  the 
summons  by  publication  must  be  commen- 
ced, or  service  thereof  must  be  made  with- 
out the  state,  pursuant  to  an  order  obtained 
therefor,  as  prescribed  In  this  act;  and  U 
publication  has  been,  or  is  thereafter  com- 
menced, the  service  must  be  made  complete 
by  the  continuance  thereof."  It  Is  claimed 
that  the  service  of  the  summons  is  sufficient 
to  sustain  the  attachment,  if  the  defendant 
had  notice  in  time  to  resist  the  claim  made 
against  it,  even  though  the  service  was  not 
such  as  would  sustain  the  entry  of  Jadg- 
ment  on   default;    relying  upon   Chemical 

a  Motion  to  amend  remittitur  denied.    Bee  42  N.  B.  724 
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Works  V.  Jocben,  8  Civ.  Proc.  R.  424.  Ought 
the  provision  of  the  Code  to  receire  sncb  a 
construction?  It  will  be  observed  that  it 
states  that  "personal  serrlce  of  the  summona 
must  be  made,"  etc.  This  enactment  has 
already  received  attention  In  several  cases. 
In  Blossom  v.  Estes,  84  N.  T.  615,  a  motion 
-was  made  to  vacate  an  attachment  on  the 
ground  that  the  summons  was  not  personally 
served,  nor  publication  thereof  commenced, 
within  30  days  from  the  Issuing  of  the  war. 
rant  The  motion  was  denied  at  spedal 
term,  but,  upon  appeal  to  tU«v  jeceneral  term, 
the  order  was  reversed,  and  the  motion 
granted.  That  order  was  affirmed  In  this 
court,  ui>on  the  ground  that  the  attachment 
was  rendered  void  by  a  failure  to  serve  or 
publish  the  summons  within  the  time  speci- 
fied. See,  also,  Taylor  v.  Troncoso,  76  N. 
y.  599;  Mojarrieta  v.  Saenz,  80  N.  Y.  647; 
Cossltt  V.  Wlnchell,  89  Hun,  489;  Waffle  y. 
Goble,  53  Barb.  517,  522.  It  Is  true  that 
the  object  of  service  is  to  give  notice  and  an 
opportunity  to  defend.  But  it  must  be  made 
In  the  manner  prescribed  in  the  statute, 
aibbs  V.  Insurance  Co.,  68  N.  Y.  114;  Hlller 
V.  Railroad  Co.,  70  N.  Y.  223;  Pope  v.  Manu- 
facturing Co.,  87  N.  Y.  137.  Service  of  the 
summons  is  required  by  the  Code.  It  can 
be  made  personally,  by  publication,  or.  In 
some  cases,  by  substituted  service  in  the 
manner  pointed  out  by  the  Code.  Jurisdic- 
tion Is  only  acquired  by  service  in  accord- 
ance with  one  of  the  forms  prescribed.  The 
meaning  of  the  language  quoted  Is  quite  ap- 
parent It  Is  clear  and  unequivocal.  It  is 
used  in  the  formation  of  a  system  of  prac- 
tice, in  connection  with  other  provisions, 
which  are  intended  to  be  in  harmony  with 
it  We  cannot  believe  that  it  was  contem- 
plated that  a  fm-m  of  service  was  intended 
to  be  sufficient  to  sustain  the  attachment 
and  not  sufficient  to  support  the  judgment 
In  this  case  the  attachment  was  levied  ujran 
money  belonging  to  the  defendant  in  the 
hands  of  one  Rutzler,  and  at  the  same  time 
the  sheriff  left  with  blm  a  copy  of  the  sum- 
mons and  complaint  together  with  copies  of 
the  attachment  papers.  A  few  days  there- 
after he  delivered  the  papers  to  one  Colwdl, 
the  general  manager  of  the  defendant  Col- 
well  testified  that  Rutzler  only  loaned  the 
papers  to  him  under  the  promise  that  he 
would  return  them,  and,  before  letting  him 
have  them,  marked  each  paper  with  his  sig- 
nature for  identlflcation,  and  that  shortly 
thereafter  he  returned  the  papers  to  Ruts- 
ler.  This  statement  is  not  contradicted,  and 
we  must  therefore  take  it  as  true.  It  appears 
that  Colwell  communicated  the  fact  of  the 
levy  to  the  directors  of  the  company,  and  also 
to  its  attorney,  and  that  he  had  some  talk 
with  the  attorney  of  the  plalntifT  about  the 
company's  appearing  in  the  action,  or  that 
he  would  let  him  know  when  the  president 
of  the  company  was  to  be  In  town,  so  that 
personal  service  of  the  summons  could  he 
made.    But  we  discover  nothing  in  his  fail- 


ure to  disclose  his  own  character,  or  in  what 
was  said  about  the  appearance  or  service  of 
the  president,  that  estops  the  defendant  from 
hujisting  on  Its  legal  rights,  or  that  amounts 
to  fraud,  decepti<ni,  or  an  inducement  to  the 
plaintiff  to  allow  the  thirty  days  to  run  with- 
out service.  We  do  not  understand  him  to 
claim  that  he  was  misled,  for  the  attorney 
distinctly  states  that  the  time  ran  because  of 
the  miscalculation  of  the  managing  clerk. 
The  case  must  therefore  be  regarded  as  nax- 
lowed  to  that  of  service,  and  upon  that  we 
feel  compelled  to  hold  that  it  was  not  suffi- 
cient Williams  v.  Van  Valkenburg,  16  How. 
Pr.  144;  McNamaia  v.  Steamship  Co.,  11  Da- 
ly, 297,  300;  White  v.  Coulter,  1  Hun,  357; 
Smith  V.  Kerr,  49  Hun,  29, 1  N.  Y.  Supp.  454. 

We  are  aware  that  this  conclusion  may  re- 
sult in  a  loss  to  the  plalntifC,  but  the  fault  is 
not  with  the  law. .  The  conduct  of  the  offi- 
cers of  the  defendant  may  not  have  been  what 
It  should,  but  this  furnishes  no  reason  for 
dispensing  with  the  safeguards  with  which 
the  statute  surrounds  the  parties  who  ar*' 
brought  Into  court  to  answer  charges  mode 
against  them,  nor  Justifies  us  In  permitting 
the  well-settled  practice  to  be  shaken  or  de- 
parted from. 

The  orders  of  the  general  and  special  terms 
shoidd  be  reversed,  and  the  motion  granted; 
with  costs.  All  concur.  Ordered  accord-' 
ingly. 


BBIiDBN  V, 


(Ifl  N.  Y.  642) 
BUBKB. 


(Court  of  Appeals  of  New  York.    Nov.  26, 
1895.) 

RULBOADS  — SaLB    of    BoNDS  —  UORTOAOE   COVE- 
NANT—ACWON  BY  BOKDHOLDEH. 

An  action  to  compel  a  railway  corpora-' 
tion  to  make  good  its  covenaat  in  a  mortgage  to 
devote  the  proceeds  of  the  bonds  secm'ed  there- 
by to  the  improvement  of  the  mortgaged  prooer- 
ty,  for  the  benefit  of  future  bondholders,  can- 
not, after  such  bonds  are  sold  under  an  agree-' 
ment  by  which  the  covenant  is  in  effect  abrogat-' 
ed,  be  maintained  in  equity  by  one  who  subse- 
quently buys  some  of  the  bonds  in  the  market,' 
not  relying  on  the  mortgage  covenant,  but  upon 
his  own  judgment,  after  full  inquiry,  with' 
knowledge  of  the  exact  situation,  and  who 
shows  no  actual  or  prospective  loss  by  the  trans- 
action.   25  N.  Y.  Snpp.  601,  reversed. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  James  J.  Belden,   for  himself! 
and  other   bondholders    of   the   Columbus,' 
Hocking   Valley   &   Toledo   Railway   Com- 
pany,    against     said     railway,      Stevenson 
Burke,  and  others,  to  enforce  a  covenant  In. 
the  mortgage  securing  the  company's  bonds. 
From  a  judgment  of  the  general  term  (25 
N.  Y.  Supp.  601)  reversing  a  judgment  dis-- 
missing  the  complaint  on  the  merits  as  to 
all   the   defendants,   defendant   Burke   ap-, 
peals.    Reversed. 

Stevenson  Burke  and  WllUam  B.  Horn- 
blower,  for  appellant  John  F.  Dillon,  Sillha 
Root  and  Samuel  B.  Clarke,  tor  respondent  > 


Digitized  by 


Google 


NORTHEASTERN  REPORTER,  Vol.  42. 


(N.  T. 


O'BRIEN,  J.  The  plaintiff,  as  a  bond- 
holder of  the  Columbus,  Hocking  Valley  & 
Toledo  Railway  Company,  brought  this  ac- 
tion, in  his  own  behalf  and  in  behalf  of  all 
other  persons  holding  the  bonds,  against  the 
railway  corporation,  the  trustee  named  in 
the  mortgage  executed  to  secure  the  pay- 
ment of  the  bonds,  Stevenson  Burke,  and 
five  other  persons,  called  his  associates  In 
the  transactions  hereinafter  referred  to,  two 
banking  Arms  in  the  city  of  New  York,  and 
three  other  persons,  who  represent  deceased 
parties  or  dissolved  firms  connected  in  some 
way  with  the  transactions.  Four  of  the  as- 
sociates of  Bnrke  were  never  served  with 
process,  and  are  not  before  the  court.  The 
complaint  was  dismissed  at  the  trial,  by 
consent,  as  to  one  of  the  banking  firms. 
The  other  defendants  either  hare  no  Inter- 
est in  the  controversy,  or  acquiesce  in  the 
decision  below,  or  are  Interested  in  the 
plalntifTs  success,  and  have  not  appealed 
from  the  Judgment.  The  only  party  who 
has  appealed  to  this  court  is  the  defendant 
Stevenson  Burke,  who  has  stipulated  that. 
In  case  the  Judgment  of  the  court  below  be 
aflSrmed  here,  then  that  Judgment  absolute 
be  rendered  against  him  for  the  relief  de- 
manded in  the  complaint.  He  Is  the  only 
defendant  who  has  appeared  In  this  court 
to  contest  the  decision  given,  be  having  for 
some  reason  assumed  the  whole  burden  of 
the  litigation,  and  must  therefore  be  con- 
sidered as  the  sole  responsible  defendant 

The  general  purpose  of  the  action  Is  to 
compel  the  railway  corporation  defendant  to 
make  good  Its  covenant  In  the  mortgage  to 
devote  the  bonds  or  their  proceeds  to  the 
Improvement  of  the  mortgaged  property  and 
the  enhancement  of  the  value  of  the  security 
to  all  the  bondholders,  and.  It  being  alleged 
that  the  defendant  Burke  and  his  associates, 
as  directors  and  agents  of  the  railway,  by 
means  of  various  transactions  stated  and 
found,  diverted  the  bonds  from  the  uses  and 
purposes  for  which  they  were  issued,  and 
virtually  applied  and  converted  them  or  the 
proceeds  to  their  own  nse,  that  they  account 
for  the  same  to  the  railway  company,  and 
pay  the  same  into  its  treasury.  The  bonds 
In  controversy  amount  to  $8,000,000,  or  8,000 
bonds  of  $1,000  each,  part  of  an  issue  of 
fl4,500,000,  secured  by  a  mortgage  on  the 
railway  property  to  the  Central  Trust  Com- 
pany of  New  York,  as  trustee,  bearing  date 
October  1,  1881.  The  decision  of  the  court 
below,  now  before  us  for  review,  is  to  the 
effect  that  Burke  and  his  associates  are 
bound  to  account  to  the  railway  company 
for  these  8,000  bonds  or  their  proceeds,  with 
Interest  from  the  time  of  the  Issue,  in  1881, 
thus  establishing  a  liability  on  the  part  of 
the  defendant  of  $15,000,000  or  more.  The 
complaint  charges  various  acts  and  trans- 
actions on  the  part  of  Burke  and  his  asso- 
ciates In  regard  to  the  issue  and  dlspositi<m 
of  the  bonds,  constituting,  as  is  claimed, 
fraud  and  conspiracy,  or  breach  of  trust,  or 


both,  all  of  which  allegations  have  been  put 
In  Issue  by  his  answer.  These  complicated 
transactions  were  settled  by  the  trial  court 
in  143  findings  of  fact  and  6  of  law.  The 
case  comes  here  upon  these  flndingns  alone, 
and  upon  the  exceptions  taken  by  the  plain- 
tiff's counsel  to  the  conclusions  of  law  upon 
which  the  complaint  was  dismissed.  The 
general  term  having  reversed  the  Judgment 
of  the  trial  court,  taking  an  entirely  differ- 
ent view  In  regard  to  the  defendant's  liabil- 
ity, these  findings  of  fact,  upon  which  all 
the  parties  stand,  must  constitute  the  basis 
of  the  discussion.  Many  of  the  findings  are 
In  regard  to  facts  merely  Introductory  or 
supplementary,  and,  as  they  are  fully  stated 
In  the  report  of  the  case  In  the  court  below 
(Belden  v.  Burke,  72  Hun,  61,  26  N.  T. 
Supp.  601),  It  will  be  necessary  to  refer  here 
to  only  a  few  of  the  findings,  which  contain 
the  important  or  fundamental  facts. 

On  the  22d  of  December,  1883,  the  plalntUt 
bought  in  the  open  market  at  the  Stock  Ex- 
change In  New  York,  and  be  now  owns,  60 
5  per  cent  50-year  bonds  of  the  said  railway 
company,  certified  by  the  trustee  named  in 
the  mor^ge  In  the  manner  and  form  there- 
in pre8cril>ed.  The  Interest  on  these  bonds 
was  payable  semiannually  from  the  Ist  day 
of  September,  1881,  on  the  Ist  day  of  March 
and  September  thereafter,  and  the  principal 
was  not  to  become  due  till  September  1, 
1931,  when  the  bonds  mature.  These  bonds, 
of  the  denomination  of  $1,000  each,  were  a 
part  of  a  large  block,  of  about  $6,000,000, 
sold  at  or  prior  to  the  date  of  their  issue  and 
delivery  to  one  of  the  defendant  banking 
firms,  WInslow,  Lanier  &  Co.  When  the 
plaintiff  procured  the  bonds,  '  be  had  no 
knowledge  of  the  provisions  of  the  mortgage 
upon  which  bis  claim  in  this  action  Is  based, 
and  did  not  rely  on  the  same.  He  knew  gen- 
erally that  the  bonds  were  secured  by  a  mort- 
gage, and  relied  upon  that  security,  whatev- 
er it  was.  The  plaintiff  asserts  in  this  ac- 
tion only  such  rights  as  he  claims  the  Cen- 
tral Trust  Comt)any,' trustee  in  the  mortgage, 
could  or  should  have  asserted  for  him  and 
his  f^low  bondholders,  in  the  performance 
of  its  duty  as  trustee.  It  has  been  found 
that  it  refused  to  bring  the  action  upon  plain- 
tiffs request  for  the  benefit  of  himself  and 
the  other  holders  of  the  bonds,  and  upon  such 
refusal  the  action  was  brought  in  its  present 
form;  the  trustee,  upon  refusing  to  become 
a  plaintiff,  having  been  made  a  defendant 
The  mortgage  executed  October  1,  1881,  cov- 
ers all  the  property  and  franchises  of  the 
railway  company,  and  the  Hoddng  Coal  & 
Railroad  Company  united  In  it,  conveying 
upon  the  same  trusts  some  10,000  acres  of 
coal  lands;  the  previous  arrangements  and 
transactions  having  all  along  contemplated 
the  union  of  the  properties  of  the  two  cor- 
porations, which  was  practically  consummat- 
ed, so  far  as  It  could  be,  by  this  act 

The  defendant  railway  was  created  by  a 
consolidation  tmder  the  laws  of  Ohio  of  three 
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other  rallwayB,  forming  a  contlanons  line 
from  Toledo,  through  the  Hocking  valley,  In 
the  state  of  Ohio,  to  some  point  or  points  at 
or  near  the  Ohio  river,  with  various  branch- 
es; and  the  scheme  of  consolidation  had  in 
view  from  the  beginning  the  final  union  of 
the  coal  company  property  and  that  of  the 
consolidated  railway  corporation,  and  the  ex- 
ecution of  the  mortgage  was  the  important 
and  one  of  the  final  acts  through  which  that 
end  was  accomplished.  The  facility  with 
which  the  defendant  and  his  associates  were 
able  to  bring  about  this  result,  by  means  of 
contracts,  resolutions,  &nd  various  corporate 
acts,  was  due  entirely  to  the  fact  that  they 
had  acquired  and  owned  aU  the  stock  of  both 
companies,  so  tliat  both  cotporations  were 
made,  through  the  directors,  to  move,  speak, 
and  act  in  absolute  obedience  to  the  will  of 
a  few  men  who  owned  them.  Among  the 
nnmerons  questions  In  the  case  which  consti- 
tute the  subject  of  contention  between  coun- 
sel, and  In  regard  to  which  there  Is  a  wide 
and  irreconcilable  difference  of  opinion,  the 
correct  Interpretation  and  meaning  of  certain 
provisions  of  the  mortgage  thus  executed 
takes  an  important  place,  if,  indeed,  it  is  not 
at  the  basis  of  the  whole  controversy,  and 
the  necessary  premise  from  which  eveiy  prop- 
osition asserted  by  the  plaintiff  is  deduced. 
The  learned  counsel  for  the  plaintiff  contend 
that  by  Its  terms  the  bonds  in  question  were 
devoted  to  the  Improvement  and  enlargement 
of  the  mortgaged  property,  by  adding  to  its 
value  in  such  a  manner  as  to  increase  the 
security  of  the  bonds,  or,  as  counsel  express 
It,  "to  feed  the  mortgage  lien,"  while,  in  be- 
half of  the  defendant,  it  is  just  as  stoutly 
urged  that  the  language  used  did  not  put  any 
such  restriction  upon  the  railway  or  Its  of- 
ficers. In  regard  to  the  use  of  the  bonds  or 
their  proceeds.  It  is  impossible  to  get  a 
clear  view  of  this  question  without  reference 
to  the  terms  of  the  instrument  Itself.  In  the 
habendum  clause  five  distinct  covenants  were 
Inserted,  and  the  last  of  these  is  the  one  with 
which  we  are  now  concerned.  It  reads  as 
follows:  "And  it  is  hereby  expressly  cove- 
nanted and  agreed  by  and  between  the  par- 
ties hereto,  each  covenanting  and  agreeing 
respectively  for  themselves  and  their  success- 
ors and  assigns,  and  for  the  benefit  and  use 
of  all  parties  who  shall  become  holders  and 
ownera  of  the  bonds  issued  nnder  and  secured 
or  intended  to  be  secured  hereby  in  manner 
following,  that  Is  to  say:  •  •  •  Fifth. 
Eight  thousand  of  said  bonds,  amounting  to 
$8,000,000,  numbered  from  1  to  8,000,  shall 
be  at  once  executed  by  the  president  and  sec- 
retary of  said  railway  company,  and  certi- 
fied by  said  Central  Trust  Company  of  New 
York,  trustee,  and  delivered  to  the  president 
and  vice  president,  or  either  of  them,  of  said 
party  of  the  first  part,  the  Columbus,  Hock- 
ing Valley  and  Toledo  Railway  Company,  to 
be  used  and  disposed  of  by  them  In  accord- 
ance with  the  stipulations  hereinbefore  con- 
tained; but  the  said  trustee  shall  be  In  no 


respect  answerable  for  the  use  made  of  snch 
bonds,  or  either  of  them,  by  the  president 
or  vice  president  of  said  Columbus,  Hocking 
Valley  and  Toledo  Railway  Company  after 
the  certification  of  snch  bonds  and  the  deliv- 
ery thereof.  The  remaining  six  thousand 
five  hundred  bonds,  numbered  from  8,001 
to  14,500,  inclusive,  •  •  •  shall  be  depos- 
ited with  the  said  trustee,  •  •  •  and  used 
•  •  •  for  the  purpose  of  being  exchanged 
for,  •  •  •  or  providing  for  the  payment 
and  satisfaction  of,  the  outstanding  bonds," 
etc. 

It  Is  plain  enough  from  this  provision  that  $6,- 
600,000  of  the  whole  Issue  of  bonds  was  to  be 
used  for  the  purpose  of  retiring  the  outstanding 
bonds  of  the  three  divisional  roads  that  had 
been  absorbed  in  the  consolidation.  As  to  these 
bonds,  there  is  no  question  raised,  or  any 
claim  that  they  were  not  honestly  applied  to 
the  purposes  for  which  they  were  executed. 
The  controversy  arises  solely  from  the  dispo- 
sition made  of  the  other  8,000  bonds,  which, 
In  the  language  of  the  covenant,  were  to  be 
used  and  disposed  of  by  the  president  and 
vice  president  of  the  railway  "in  accordance 
with  the  stipulations  hereinbefore  contained," 
and  these  stipulations  must  be  found.  If  at 
all.  In  the  preceding  x)ortions  of  the  instru- 
ment If  we  can  find  any  language  there 
employed  by  the  railway  corporation  or  its 
directora  which  fairly  denotes  the  uses  or 
purposes  to  which  these  bonds  or  their  pro- 
ceeds were  to  be  applied,  that  may  be  regard- 
ed as  the  stipulation  referred  to  In  the  cove-, 
nant,  whatever  form  of  statement  was  em-, 
ployed.  The  instrument  begins  with  a  long, 
recital,  In  the  form  of  a  preamble,  giving  a| 
full  history  of  the  origin,  property,  and  finan- 
cial necessities  of  the  new  or  consolidated, 
railway,  and  this  part  of  the  preamble  con- 
cludes in  the  following  language:  "Whereas, 
said  railway  company,  party  of  the  first  part, 
for  the  purpose  of  providing  for  the  redemp- 
tion and  cancellation  of  the  bonds  secnred 
by  said  prior  or  divisional  mortgages,  to  en- 
able It  to  borrow  a  further  sum  of  money 
found  necessary  to  be  used  In  building  and 
double-tracking  Its  road,  paying  for  property 
purchased  and  to  be  purchased,  improve- 
ments made  and  to  be  made,  and  for  the 
equipment  of  its  said  line  of  railway,  pro- 
viding terminal  facilities,  constructing  docks, 
building  bridges,  and  otherwise  extending 
and  enlarging  its  capacity  for  the  transporta- 
tion of  freight  and  passengera,  and  for  other 
general  purposes  of  said  railway,  and  for  the 
purjKise  of  resolving  its  entire  bond  and  mort- 
gage indebtedness  into  one  loan,  secured  by 
one  consolidated  mortgage,  has,  by  its  board 
of  directors  and  all  Its  stockholders,  resolved 
to  issue  its  bonds,  payable  In  gold  coin  of  the 
United  States  of  the  present  standard  of 
weight  and  fineness,  as  hereinafter  specially 
provided,  in  the  sum  of  $14,500,000."  Then 
follows  the  form  of  the  proposed  bond  In  full. 
In  the  ordinary  form  of  snch  obligations, 
without  any  words  to  Indicate  upon  its  face 
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.the  use  to  which  It  or  the  proceeds  were  to 
:be  applied.     It  must  be  confessed  that  the 
language  here  employed,  with  respect  to  the 
'.aae  of  the  bonds,  Is  quite  broad  and  general, 
and.  If  nothing  else  could  be  found  In  the  In- 
iBtrument  on  that  subject,  It  would  be  quite 
■dUUcuIt  to  adopt  the  construction  for  which 
the  learned  counsel  for  the  plalntlft  contends. 
I  But  the  resolutions  of  the  board  of  directors 
i  authorizing  the  execution  of  the  mortgage 
.1  were  also  Incorporated  In  full  In  a  subsequent 
'part  of  the  preamble,  and  that  part  of  them 
relating  to  the  use  of  the  bonds  Is  as  follows: 
"Resolved,  that  six  thousand  five  hundred  of 
said  bonds,  amounting  to  $6,500,000,  shall  be 
.reserved  and  held  by  said  trustee,  and  is- 
J  sued  and  used  for  the  purpose  of  being  ex- 
.  changed  for,  or  providing  for  the  payment  of, 
,the  outstanding  bonds  of  said  Columbus  and 
.Toledo  and  Ck>lumbuB  and  Hocking  Valley 
■Railroads,  and  the  Ohio  and  West  Virginia 
Railway  Company,  and  for  no  other  purposes 
whatever.    Resolved,    that    the    remaining 
eight   thousand    bonds,    amounting   to   $8,- 
iO0O,OOO,  shall  be  sold  and  disposed  of  by  the 
president  and  executive  committee,  and  the 
proceeds  thereof  shall  be  applied  for  the  por- 
,pose  of  double-tracking,  equipping,  and  in- 
creasing the  transportation  facilities  of  and 
improving   the   company's   railway,   and    in 
purchasing  such  real  estate  and  other  prop- 
erty as  in  the  Judgment  of  its  board  of  direct- 
oirs,  or  of  the  president  and  executive  com- 
mittee, the  interests  of  said  company  require." 
It  Is  upon  the  language  of  this  resolution 
that  the  learned  counsel  for  the  plaintiff  rely 
to  establish  their  contention  that  the  bonds  In 
.question  were  to  be  used  for  the  purpose  of 
increasing  the  value  of  the  property  mort- 
gaged, or  the  purchase  of  other  property  of 
°  such  a  character  as  to  come  under  the  lien 
of  the  mortgage  as  soon  as  acquired.     The  in- 
strument contained  the  usual  covenants  that 
when  the  railway  acquired  any  franchises 
or  other  property  the  same  should  be  held 
upon  the  trust  and  subject  to  the  lien  of  the 
same;   but  from  this  provision  "stocks,  notes, 
or  bonds  of  other  companies,  for  the  use  of  or 
Jn  connection  with  Its  railroad,"  were  except- 
ed.    There  is  no  dispute  in  regard  to  thie  im- 
portant fact  which  appears  in  the  findings, 
that  the  8,000  bonds  were  delivered  by  the 
railway  company  to  Burke  in  exchange  for 
all  the  stock  of  the  coal  company,  amounting 
to  15,000  shares,  which  at  par  would  amount 
to  only  51,500,000,  but  which,  as  the  plaintiff 
claims,  was  worth  less  than  half  that  sum. 
The   defendant,   however,    insists   that  the 
property  thus  acquired  was  of  great  value, 
and  there  is  a  finding  in  the  case  to  the  effect 
that  the  profits  of  the  railway  company,  in 
the    year    1891,    from    this    coal    property, 
amotmted  to  a  large  sum  of  money,— more 
than  sufilclent  to  pay  the  Interest  on  the 
bonds  exchanged  for  it.     But,  whatever  the 
value  of  the  stock  may  be.  It  Is  all  that  the 
railway  company  ever  got  for  the  bonds,  and 
it  still  holds  and  owns  it.    The  bonds  were 


thus  delivered  to  the  defendant  under  a  reso- 
lution of  the  board  of  directors  of  the  rail- 
way, subsequently  ratlfiel,  which  he  and  his 
associates,  being  In  absolute  control,  were 
enabled  to  pass;  and  owning  all  the  stock  of 
both  corporations,  and  directing  all  their  af- 
fairs, they  were  thus  enabled  to  deal  with 
each  other  without  fear  of  complaint  -from 
any  stockholder.  But  it  is  evident  enough 
that  the  acqnlsltion  of  the  coal  stock  was  riot 
the  sole  purpose  for  which  the  bonds  were 
d^lvered  to  the  defendant  At  most  only  a 
million  and  a  half  was  necessary  for  that 
purpose,  and  they  were  In  fact  used  also  for 
the  purpose  of  paying  notes  amounting  to  six 
miUlon  dollars,  which  the  defendant  and  his 
associates  had  given  to  the  bankers  referred 
to  In  order  to  raise  money  with  which  to  pur- 
chase all  the  stock  in  the  three  divisional 
companies  absorbed  In  the  consolidation,  the 
possession  and  ownership  of  which  was  a 
vital  port  of  the  whole  scheme.  This  stodc, 
when  purchased  by  them,  was  exchanged  for 
the  new  stock  of  the  consolidated  road,  which 
they  received  as  their  own  property,  and  sub- 
sequently sold  as  their  own.  The  remainder 
of  the  proceeds  of  the  bonds  was  used  to  pay 
commissions  to  the  bankers,  to  pay  for  serv- 
ices to  various  persons  who  aided  in  the  pro- 
motion of  the  project,  and  for  some  other  pur- 
poses not  Important  to  state.  It  is  sufficient 
to  say  that  all  the  proceeds  of  the  bonds  went 
to  the  personal  use  of  the  defendant  and  his 
associates,  and  the  payment  of  their  debts, 
except  so  far  as  necessary  to  acquire  the 
stock  of  the  coal  company.  This  was  contem- 
plated from  the  very  beginning,  and  they  had 
In  fact,  long  before  the  bonds  were  issued, 
contracted  with  the  bankers  to  deliver  them 
for  this  purpose  when  issued;  and  in  so  dis- 
posing of  the  bonds  they  were  but  carrying 
out  arrangements  into  which  they  had  en- 
tered long  before,  and  which  were  necessary 
t»  the  accomplishment  of  the  end  in  view. 
The  general  attitude  of  the  plaintiff  is  that 
he,  as  the  champion  and  representative  of  all 
the  bondholders,  in  default  of  the  trustee 
whose  duty  it  was  to  act,  has  the  right  to  re- 
claim the  fund  so  improperly  diverted,  and 
compel  the  railway  company  to  apply  it  to  the 
purpose  to  which  it  was  originally  devoted. 
The  true  character  of  all  the  transactions  in 
which  the  defmdant  and  his  associates  were 
engaged,  and  their  conduct,  In  law  and  in 
morals,  cannot  be  fairly  Judged  without  al- 
ways keeping  deariy  in  mind  their  real  rela- 
tions to  the  property  with  which  they  were 
dealing,  and  to  the  two  corporations  in  whose 
names  it  was  nominally  held.  They  were, 
however,  the  real  beneficial  owners  of  it  all, 
and,  wh(  n  they  had  finally  consummated  the 
scheme  by  the  various  acts  complained  of, 
what  they  had  actually  done  amounted  to 
this,  and  nothing  more:  They  had  raised  a 
vast  sum  of  money  by  placing  a  mortgage 
upon  their  own  property,  and  had  expoided 
and  disbursed  the  money  as  they  .thought 
would   best   promote .  their   own   Interests. 
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Tbefe  Is  so  one^wbo,  In  Uila  action,  baa  any 
right  to  complain  of  tbls,  unless  tbe  bondhold- 
ers, from  whom  they  borrowed  the  money, 
were  Intentionally  deceived,  to  their  loss  or 
injury,  for  which  they  have  no  adequate  re- 
'dress  at  law. 

Recurring  again  to  the  construction  of  the 
provisions  of  the  mortgage,  it  is  obvioas  that 
the  stipulations  referred  to  in  the  covenant 
must  be  gathered  from  all  the  language  which 
precedes  it,  and  has  already  been  referred  to. 
The  only  purpose  of  Inserting  the  covenant  at 
all  was  to  prescribe  the  use  to  which  the 
bonds  or  their  proceeds  were  to  be  devoted, 
and  it  is  reasonable  to  suppose  that  some  re- 
striction, at  least,  was  intended.  For  the 
purpose  of  promoting  Justice,  and  guarding 
against  or  redressing  injury  to  innocent  par- 
ties, a  court  of  equity  would  be  astute  to  give 
effect  to  such  an  instrument,  according  to  the 
sense  in  which  the  party  executing  it  intended 
that  it  should  be  understood;  and  taking  all 
the  words  together,  and  applying  the  inind^e 
of  ejusdem  generis,  it  is  quite  possible  that  a 
constmctioin  could  be  adopted  in  accordance 
with  the  contention  of  the  plaintiff.  Assam' 
ing  that  proposition,  there  would  still  remain 
other  questions,  of  the  gravest  nature,  wlilch 
would  also  have  to  be  resolved  in  his  favor. 
Pwhaps  the  most  Important  one  is  embraced 
In  the  contention  of  his  counsel  that  upon 
the  certificatlou  and  delivery  of  the  bonds  by 
the  trust  company,  the  trustee,  to  the  rail- 
road company,  they  were  at  once  impressed 
with  a  trust,  lien,  or  equity  in  favor  of  the 
trustee,  for  the  benefit  of  the  future  pnm 
chasers,  and  tliat  a  breach  of  such  trust  by 
the  use  of  the  bonds  for  other  purposes  sub- 
jected all  the  parties  engaged  in  it-i-whether 
The  railway  comiMtny  or  the  defendants,  or  all 
of  them— to  liability  to  restore  the  proceeds 
obtained  in  violation  of  the  trust,  for  the  bene- 
fit of  the  holders  of  the  bonds.  The  defend- 
ant's answer  to  that  position  is  that  the  bonds 
had  no  inception  or  validity  as  obligations  of 
the  railway  company  until  sold;  that  untii 
then  they  were  not  property  which  could  be 
the  subject  of  a  trust,  and  that  at  no  time  did 
the  trustee  of  the  mortgage  have  any  prop- 
erty right  or  interest  in  them,  legal  or  equi- 
table; that  the  railway  company  held  them 
with  the  absolute  ix>wer  of  disposition,  and 
when  they  were  delivered  to  Burke  in  ez- 
•  change  for  the  stock  he  acquired  the  absolute 
title,  free  from  any  trust,  lien,  or  equity  In 
favor  of  any  one.  The  defendant's  answer  to 
the  plaintiff's  claim  on  the  theory  of  breach  of 
the  covenant,  as  a  contract,  would  seem  to  be 
conclusive;  and  that  is  that  he  never  made 
the  covenant^  but  that  contract,  whatever  Its 
effect,  was  the  act  of  the  railway  company, 
and  that  even  if  it  were  true  that  he  caused 
it  to  be  violated,  by  means  of  his  control  of 
the  corporation.  It  does  not  follow  that  he  is 
liable  upon  It,  or.  that  the  plaintiff  is  oititled 
to  sue  for  its  breach  in  a  court  of  equity. 
Finally,  It  Is  loged  that  the  defendant  and  his 
associates  are  liable  and  bound  to  restore  the 


proceeds  of  the  bonds  on -the'  ground  of  fraudl 
There  is  no  distinct  finding  of  fraud  In  the 
case,  but  there  are  findings  in  regard  to.  the 
various  acts  of  the  defendant  and  his  asso* 
elates  from  the  inception  of  the  scheme  to  its 
close,  and  from  all  these  findings  it  is  argutH 
that  they  so  managed  all  the  sevei-a!  stqia 
leading  up  to  the  execution  of  the  mortgage 
and  the  delivery  of  the  bonds,  and  so  fiamed 
the  language  of  the  mortgage  itself  as  to  be 
a  deceitful  word  of  promise  to  the  ear  of  in* 
vestors,.  who  were  thereby  Induced  to  pun 
chase  the  bonds. 

These  problems  are  somewhat  complicated 
and  embarrassed  by  the  presence  in  the  case 
of  another  question,  which  arises  from  a  foi>- 
mer  litigation.  The  defendant's  answer  al- 
leges by  way  of  defense,  and  the  trial  court 
has  found,  that  on  the  10th  of  February,  1887i 
the  railway  company  brought  an  action 
against.  Burke  and  his  associates,  or  some  «< 
them,  in  the  court  of  common  pleas  of  Fniak.> 
Iln  county,  Ohio,  the  domicile  of  all  the  coN 
porations,  and  the  state  hi  which  all  or  most 
of  the  transactions  took  place;  that  the  aic^ 
tlon  so  brought  was  based  upon  the  same 
facts  alleged  and  found  in  this  action;  that 
after  issue  Joined  it  was,  by  agreement, '  re- 
ferred to  arbitrators  for  decision;  that  they 
heard  the  evidence,  and  considered  the  claims 
of  the  then  plaintiff,  which  were  based  upoh 
snbstantlaUy  the  same  ground  as  the  plain-' 
tiff  now  claims  in  this  action;  that  the  award 
was  In  favor  of  the  defendants  on  all  the  1s^ 
sues;  and  that  on  November  1,  18S8,  Judg- 
ment was  entered  thereon  in  accordance  with 
the  agreement  for  arbitration.  Neither  the 
plaintiff  nor  the  trust  company,  whose  rights 
he  represents,  were' parties  to  that  action,  and 
of  course  the  action  cannot  be  a  bar,  except 
as  to  such  rights,  if  any,  as  the  plaintiff  now 
claims  through  the  railway  company.  It  may 
also  be  added  that  the  learned  counsel  for  the 
plaintiff  contend  that  the  delivery  of  the 
bonds  to  the  defendant  in  exchange  for  the 
stock  of  the  coal  company  was  an  act  ultra 
vires,  under  the  laws  of  Oliio.  There  are 
other  and  minor  questions  in  the  case,  but  suf- 
ficient lias  already  been  stated  to  show  that 
the  plaintiff's  road  to  success  in  the  action  Is 
beset  with  many  difilculties.  The  questions 
are  of  such  a  character  that  it  may  reasonably 
be  asserted  that  a  court  of  equity  would 
have  some  hesitation  in  resolving  them  in  the 
plalntifrs  favor,  unless,  possibly,  in  the  pres- 
ence of  some  great  wrong  or  injury  that  call- 
ed for  redress  or  prevention.  The  position  of 
the  parties  is  sought  to  be  maintained  on  the' 
one  side,  and  resisted  on  the  other,  by  elabo- 
rate ai-gument,  evidently  the  result  of  great  in- 
dustry and  learning,  by  abundant  citation  of 
authorities,  which  we  deem  it  unnecessary 
now  to  quote,  and  with  much  subtle  and  in- 
genious reasoning.  If  we  were  now  to  enter 
upon  the  discussion  and  decision  of  these 
questions,  it  would  be  fcurtunate,  indeed.  If 
we  could  reach  any  conclusion  that  would  be 
satisfiictoiy  to  onrselTes  without  at  the  same 
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time  Imperiling  In  some  way  the  enormous 
financial  Interests  based  upon  the  security  of 
railway  bonds  which,  although  not  within  the 
Immediate  and  direct  scope  of  this  litigation, 
might  be  affected  by  its  results.  In  the  view 
that  we  are  disposed  to  take  of  this  case,  the 
decision  of  these  important  and  complex  ques- 
tions will  not  be  necessary,  so  we  leave  them 
for  some  occasion  when  their  determination 
becomes  necessary,  and  they  have  been  re- 
ferred to  now  only  for  the  purpose  of  making 
plain  the  pcint  upon  which  we  think  that  our 
judgment  can  safely  rest 

The  nature  of  the  questions  upon  which  the 
plaintiff's  case  depends,  the  sweeping  relief 
which  is  given  to  him  by  the  scope  of  the  de- 
cision under  review,  and  the  momentous  con- 
sequences to  the  defendant  which  must  follow 
that  decision,  if  sustained,  naturally  direct  the 
mind  at  once  to  an  examination  of  the  record 
for  the  purpose  of  finding  some  serious  wrong 
or  injury  committed,  threatened,  or  reasonably 
probable,  for  the  redress  or  prevention  of  which 
the  plaintiff  Is  entitled  to  api)eal  to  the  t)ower8 
of  a  court  of  equity.  It  is  needless  to  say  that 
the  case  Is  entirely  barren  of  any  such  feature. 
There  is  no  allegation,  proof,  or  finding  on  that 
subject,  but  on  the  contrary  it  not  only  ap- 
pears that  he  has  not  suffered  any  actual  loss, 
but  that,  when  he  purchased  the  bonds  at  less 
than  80  cents,  he  made  a  good  bargain  and  se- 
cured a  prudent  investment,  the  fruits  of  which 
be  lias  ever  since  enjoyed  and  still  retains. 
The  Interest  has  been  promptly  paid  as  it  be- 
came due,  the  bonds  have  materially  appreciat- 
ed in  value  in  the  market,  and  there  has  not 
been  a  time  since  he  made  the  purchase  ttiat 
he  could  jiot  have  sold  them  at  a  handsome 
profit  When  we  bear  in  mind  the  fact  that 
those  securities  have  passed  through  a  period 
of  great  financial  depression  and  disaster  with- 
out default  in  the  payment  of  interest,  or 
depreciation  in  the  market  price,  the  transac- 
tion was  rather  creditable  to  his  financial 
Judgment  than  otherwise.  We  have  seen  that 
these  bonds  were  a  part  of  a  large  block 
of  six  millions  which  Were  purchased  by  Wins- 
low,  Lanier  &  Co.,  the  bankers,  at  the  time 
they  were  issued,  and  it  appears  in  the  case 
that  another  million  and  a  half  were  subscrib- 
ed for  at  par  by  parties  perfectly  responsible 
and  before  any  mortgage  was  made.  The 
bankers  purchased  them  with  full  knowledge 
of  all  the  facta.  They  liad  knowledge  of,  and 
were  intimately  connected  with;  all  the  trans- 
actions that  resulted  in  the  issue  and  delivery 
of  them  to  the  defendant  for  the  coal  com- 
pany stock.  They  knew  perfectly  well  that  it 
never  was  the  intention  to  use  them  or  the 
proceeds  for  the  purpose  that  the  plaintiff  in- 
sists they  should  have  been  applIM,  and  they 
were  aware  of  all  the  steps  in  the  scheme  of 
the  defendant  and  bis  associates,  as  well  aa 
the  end  and  aim  in  view.  Of  course,  these 
purchasers  could  not  have  been,  and  were  not, 
defrauded  or  injured  in  any  way,  and  it  is 
conceded  on  all  sides  that  they  could  not  have 
maintained  this  action,  and  hence  the  plaintiff 


cannot,  unless  he  stands  in  a  better  position. 
We  think  that  upon  the  findings  in  the  case  the 
some  knowledge  may  be  fairly  imputed  to  him. 
Before  acquiring  the  bonds  he  made  full  in- 
quiry in  regard  to  the  condition  of  the  prop- 
erty, their  safety  as  an  investment,  and  the 
security  for  their  payment.  It  is  found  that  he 
was  not  aware  of  this  particular  covenant  in 
the  mortgage,  and  that  he  did  not  rely  or  act 
upon  it,  and  that  be  did  know  substantially 
what  the  actual  situation  was,  and  how  the 
bonds  or  their  proceeds  had  been  used.  It  ap- 
pears that  he  availed  Iiimself  of  every  source 
of  information  on  this  subject  that  was  open 
to  a  careful  and  prudent  man.  He  made  in- 
qniry  of  the  defendant  Burke,  and  was  inform- 
ed by  liim  that  the  whole  issue  had  been  sold, 
that  the  railway  company  had  parted  with 
them,  and  that  they  were  all  then  In  circula- 
tion upon  the  market  He  consulted  Poor's 
Manual,  a  publication  intended  to  furnish  need- 
ful information  on  this  subject  to  investors, 
and  which  contained  the  general  balance  sheet 
of  the  company.  From  that  he  learned  that 
the  8,000  bonds  had  been  sold;  that  interest 
had  been  paid  iQ>on  them  in  the  year  1882; 
that  the  company  had,  as  part  of  its  assets, 
over  $8,000,000  in  stocks  and  bonds,  and  but 
a  comparatively  small  balance  In  cash.  This 
was  notice  to  the  plaintiff  that  the  bonds  had 
not  been  used  to  increase  the  security  of  the 
mortgage  lien,^  and  furnished  to  his  mind  the 
reasonable  inference  as  to  what  the  real  fact 
was,  namely,  that  they  had  been  exchanged  for 
the  very  large  and  nearly  corresponding 
amount  of  assets  on  Iiand  represented  by 
stockisi  or  bonds.  With  these  findings  in  the 
case,  it  is  impossible  to  say  that  the  plaintiff 
was  deceived  or  defrauded  to  his  Injniy;  and 
even  if  it  was  true  that  the  conduct  of  the 
defendant  and  his  associates  was  questionable, 
from  the  standpoint  of  strict  commercial  honor 
and  business  integrity,  yet  it  did  not  result 
in  any  injury  to  the  plaintiff,  the  trustee,  or  any 
of  the  bondholders.  It  is  quite  true  that  be  is 
a  bona  fide  holder  of  his  bonds,  in  the  sense 
in  which  tliat  term  is  applied  to  negotiable  ob- 
ligations for  the  payment  of  money;  but  it 
does  not  follow  that  this  position  entities  him 
to  invoke  the  Jurisdiction  of  equity  to  inter- 
fere in  or  set  aside  transactions  that  were  en- 
tered into  long  before  he  had  any  interest  in 
the  bonds,  to  which  he  was  not  a  party,  and 
that  had  the  consent  and  acquiescence  of  the  ' 
then  owners  of  all  the  bonds,  and  of  the  rail- 
way company  whose  obligations  they  were, 
and  which  tiave  not  resulted  in  any  actual  in- 
Jury  to  him.  So  far  as  be  is  concerned,  these 
transactions  are  res  inter  alios  acta.  The  con- 
tention that  the  plaintifF  is  entitled  to  the  bene- 
fit of  the  security  nominated  in  the  mortgage, 
though  be  has  not  yet  been  injured,  in  order 
to  protect  him  from  the  chances  of  future  Ihss, 
and  to  give  to  his  bonds  the  value  in  the  mar- 
ket wlilch  the  restoration  of  the  diverted  fund 
would  necessarily  produce,  is'  not,  we  think, 
entitied  to  much  weight  One  answer  to  it  is 
that  a  person  cannot  buy  depreciated  bonds  in 
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tbe  market,  with  knowledge  of  all  the  facts, 
and  then  Droceed  to  increase  the  valne  by  at- 
tacMng  in  a  court  of  equity  boslness  transac- 
tions which  took  place  years  before  be  bad 
any  Interest  in  them,  whereby  some  portion  of 
the  security  probilsed  In  the  mortgage  was  dl- 
Terted,  released,  or  waived  by  the  action  and 
with  the  consent  of  everj^'  party  who  then  had 
any  Interest  either  In  the  bonds  or  the  proper- 
ty. Having  acquired  the  bonds  with  knowl- 
edge of  all  the  facts,  he  must.  In  equity,  be 
deemed  to  have  acted  upon  and  acquiesced  in 
the  condition  of  the  security  as  be  found  It 
Moreover,  it  Is  altogotber  uncertain  whether 
the  plaintiff's  success  in  this  action  could  ac- 
complish even  the  desired  result  If  the  de- 
fendant should  be  adjudged  to  pay  this  vast 
sum  into  the 'treasury  of  the  railway  com- 
pany, who  would  then  own  or  have  the  benefit 
of  the  money?  The  stockholders  certainly  have 
no  right  to  it,  since  they  acquired  their  stock 
rabeequent  and  subject  to  the  mortgage,  and 
yet  it  is  difficult  to  see  who  else  could  be  bene- 
fited. It  may  be  said  that  the  court  would  di- 
rect the  railway  company  to  use  It  for  the 
purpose  held  out  in  the  mortgage  to  the  por^ 
chasers  of  the  bonds,  and  to  feed  the  security, 
but  that  might  be  a  waste  of  the  money.  To 
double-tcack  a  lailroad  or  to  add  terminals 
does  not  necessarily  increase  its  earning  ca- 
pacity, and  therefore  does  not  necessarily  In- 
crease Its  value.  Whether,  In  this  case,  such 
an  application  of  the  money  would  or  would 
not  add  to  the  value  of  the  security,  would 
depend  tqton  circumBtances.  If  the  railway  Is 
now  in  every  way  equipped  for  the  transaction 
of  all  the  business  that  naturally  belongs  to 
It,  then  the  use  upon  it  of  this  large  sum  of 
money  might  not  materially  Increase  its  rev- 
enues, and  might  add  to  its  exjiense.  There 
la  no  allegation  or  finding  In  the  case  that  this 
railway  now  needs  anything  in  the  way  of  con- 
struction in  order  to  enable  It  to  transact  all 
of  its  business.  If  the  money  Is  put  into  the 
treasury,  to  await  the  maturity  of  the  bonds,  it 
would  still  be  the  money  of  the  railway,  and 
unless  the  courts  keep  watch  and  guard  over 
it  or  supervise  its  use  or  expenditure.  It  must 
be  subject  to  the  control  of  the  directors.  But 
we  know  that  directors  are  made  and  unmade 
by  stockholders,  and  the  latter  could  always 
be  relied  upon  to  elect  such  as  would  best 
promote  their  own  Interests.  The  difficulty  of 
formulating  any  Judgment  In  the  case  which,  on 
any  state  of  the  facts,  would  conform  to  equity, 
might  be  further  illustrated  by  another  fact 
whlcb  is  asserted  In  the  case.  It  Is  stated 
upon  the  defendant's  brief  that  Winslow,  Lan- 
ier &  Ck).,  or  the  other  bankers,  sdll  own 
3,214  of  these  bonds.  This  assertion  does  not 
seem  to  be  disputed,  though  I  have  failed  to 
notice  tbe  fact  among  the  findings.  It  is,  of 
course,  quite  possible,  since  they  could  pur- 
chase them  at  any  time  In  the  market,  if  they 
have  not  retained  them  under  the  original 
transaction,  and  so  may  Bmte  and  his  asso- 
ciates. Btit,  upon  tbe  theory  of  this  action, 
they  were  all  <nlglnal  wrongdoers,  who  con- 


ceived and  perpetrated  the  fraud  from  begin- 
ning to  end,  and  of  course  could  have  no  stand- 
ing In  a  court  of  equity  to  question  any  of  the 
transactions;  and  yet  It  is  difficult  to  see  bow 
they  can  be  debarred  from  sharing  in  the 
fruits  of  tbe  plalntifTs  success  in  this  action, 
and  thus  becoming  beneficiaries  of  their  own 
wrong.  If  the  market  value  of  the  plaintiff's 
bonds  would  be  Increased  by  compelling  the 
defendants  to  account  for  the  money  received 
upon  the  sale  of  the  bonds,  that  increase  would 
inure  to  the  benefit  of  every  other  holder  as 
welL  It  would  be  found  impossible  to  dis- 
criminate between  the  innocent  and  the  guilty. 
There  Is  no  aspect  of  the  case  that  presents 
any  element  of  equity  that  would  Justify  tbe 
application  ^f  the  principles  stated  with  so 
much  clearness  and  force  by  counsel.  So  we  - 
think  It  can  and  should  be  disposed  of  vptya 
a  few  plain  propositions,  in  regard  to  which 
we  are  all  In  accord. 

Tbe  plaintiff  did  not  act  upon  the  faith  of 
any  statement  In  the  mortgage,  but  upon  his 
own  Judgment,  after  full  inquiry,  with 
knowledge  of  the  exact  situation,  and  hence 
he  was  not  deceived.  He  sustained  no  loss 
by  the  transaction,  but  on  the  contrary 
made,  a  considerable  sum  of  money.  There 
is  nothing  In  the  case  that  gives  any  reason- 
able warrant  for  supposing  that  he  ever  will 
sustain  any  loss.  This  leaves  film  without 
any  Just  ground  of  complaint,  and  without 
any  right  to  maintain  this  action.  We  do 
not  mean  to  Intimate  that  even  a  bondholder 
more  favorably  situated  than  the  plaintiff  is 
could  maintain  it  without  showing  some 
actual  loss  sustained,  or  probable  danger  of 
loss  in  the  future.  In. any  case  tbe  lapse  of 
time,  and  long  acquiescence  in  the  situation, 
would  furnish  good  ground  for  the  refusal  of 
a  court  of  equity  to  review  transactions  of 
this  character  between  prior  owners  of  such 
bonds  and  the  railway,  which  had  tbe  as- 
sent of  every  party  in  interest  Calhoun  t. 
Millard,  121  N.  Y.  89,  24  N.  E.  27.  Nor  are 
we  inclined  to  concur  in  the  legal  conclu- 
sion upon  which  tbe  case  was  disposed  of  at 
the  special  term,  that  plaintiff's  rights  as  a 
boAdbolder  are  derived  through  and  under 
the  original  takers,  and  that  he  can  have  no 
other  rights,  under  any  circumstances,  ex- 
cept such  as  they  could  assert.  Tbe  plain- 
tiff is  one  of  the  future  bondholders  named 
in  the  mortgage,  with  whom  the  contract 
was  made,  and  one  of  the  beneficiaries  un- 
der that  instrument,  and  must,  for  all  the 
purposes  of  this  question,  be  deemed  to  be 
a  purchaser  of  the  bonds  as  of  the  time 
when  the  railway  company  made  the  agree- 
ment under  whlcb  they  were  issued  and 
their  payment  secured.  His  rights  are  not 
affected  by  the  mere  fact  that  the  title  to 
bis  bonds  can  be  traced  back  to  parties  who 
participated  and  were  actors  In  the  several 
transactions  tbat  took  place  prior  to  De- 
cember, 1881;  but  if,  under  any  circumstan- 
ces, he  could  maintain  this  action,  that  right 
is  materially  affected  by  the  equities  ^Ist- 
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Ing  to  his  knowledge  wben  he  purchased  the 
bonds,  and  the  further  fact  that  be  is  in  a 
court  of  equity  without  any  solid  ground  for 
a  claim  of  actual  or  prospective  loss  or  in- 
jury. It  Is  the  absence  of  any  commanding 
equity  in  his  favor,  not  any  inherent  infirm- 
ity that  attached  to  the  bonds  themselves, 
that  constitutes  the  conclusive  answer  to 
this  action,  whatever  may  be  its  technical 
character,— whether  grounded  upon  fraud, 
breach  of  trust,  or  breach  of  covenant  The 
Judgment  of  the  general  term  should  be  re- 
versed, and  that  of  the  special  term  afflrm- 
ed,  with  costs.  All  concur  in  result,  up- 
on the  ground  of  the  plaintiff's  relation  to 
the  litigation,  but  withholding  all  expression 
of  opinion  upon  the  question  whether,  in  the 
absence  of  notice  to  the  plaintiff  of  the  facts 
when  be  purchased  the  bonds,  the  action 
could  or  could  not  be  maintained.  The  court 
agreed  upon  a  proposition  that  subsequent 
holders  of  bonds  In  good  faith,  and  without 
notice,  are  not  precluded  from  relief  on  the 
ground  that  Wlnslow,  Lanier  &  C!o.  took  the 
bonds  with  notice  of  the  actual  transaction. 

FINCH  and  HAIGHT,  JJ.,  concur  with 
opinion.    Judgment  accordingly. 


(U7  N.  Y.  647). 

BROWN  et  al.  v.  DOSCHER. 
(Court  of  Appeate  of  New  Tork.    Dec.  10, 1805.) 

TitADB  LaBBLS— ISFKISOEMEKT. 

Where  the  wrapper  used  bv  plaintiff  for 
his  soap  contains  the  words  "Bhzsard  Soap," 
within  an  octagonal  figure,  in  letters  covered 
with  snow,  and  the  plaintiff  s  name  and  address 
in  another  octagonal  figure,  and  a  picture  of  the 
Brooklyn  Bridge  during  a  blizznrd,  and  the 
wrapper  used  by  defendant  for  his  sonp  contains 
two  octagonal  figures,  and  the  words  "Leader 
Soap,"  in  clear-cut  block  letters,  and  presents  a 
scene  in  which  the  air  is  filled  with  snow,  and 
contains  defendant's  name  and  address,  and  a 
picture  of  his  factory,  the  similarity  of  the  la- 
bels is  not  sufiicient  to  deceive  the  public.  26 
N.  Y.  Supp.  951,  affirmed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  David  S.  Brown  and  Delaplaine 
Brown  against  John  H.  Doscher  to  enjoin 
the  use  of  a  wrapper.  From  a  Judgment  of 
the  general  term  (26  N.  Y.  Supp.  951)  afiJrm- 
ing  a  Judgment  in  favor  of  defendaift,  plain- 
tiffs appeal.    Affirmed. 

Rowland  Cox.  for  appellants.  John  Henry 
Hull,  for  respondent 

BARTLBTT,  J.  Since  1888  the  plaintiffs 
have  manufactured  a  cheap  laundry  soap,  )n 
octagonal  cakes,  put  up  In  an  original  wrap- 
per, and  called  "Blizzard  Soap."  The  de- 
fendant manufactured  a  cheap  laundry  soap, 
in  octagonal  cakes,  put  up  In  a  wrapper,  and 
caUed  "Leader  Soap."  The  plaintiffs  Insist 
that  the  defendant  has  been  guilty  of  an  in- 
fringement of  their  trade-mark  and  wrapper. 
The  general  term,  after  an  examination  of 
the  wrappers  and  a  review  of.  the  evidence, 


agreed  with  the  trial  Judge  that  the  defend- 
ant's wrapper  did  not  so.  resemble  that  of  the 
plahitiffs  aa  to  deceive  the  ordinary  buyer. 
After  a  careful  examination  of  this  record, 
and  an  inspection  of  the  wrappers  and  pack> 
ages  submitted  by  counsel,  we  are  of  opinion 
that  no  infringement  was  established,  and 
that  the  complaint  was  properly  dismissed. 
The  plaintiffs'  wrapp«'  consists  of  the  words 
"Blizzard  Soap,"  in  wjiite,  upon  a  dark 
ground,  presenting  tbe  appearance' of  letters 
covered  with  snow,  while  preserving  their 
general  form,  and  the  field  or  ground  repre- 
sents tbe  air  aa  filled  with  falling  snow. 
The  words  "Blizzard  Soap"  are  dispbyed 
within  an  octagonal  figure;  while  within  a 
similar  figure  are  tbe  firm  name  of  plaintiffs, 
stated  to  be  located  in  New  Ybiii,  and  a  ref- 
erence to  the  blizzard  of  March  12,  1888, 
In  the  following  words,  viz.:  "New  Yoiic 
was  visited  by  a  tremoidons  blizzard  on 
March  12,  1888,  which  was  most  disastrous 
to  the  city.  We  hope  the  Blizzard  Soap  wlU 
have  the  same  effect  upon  all  rival  soaps." 
In  the  background  between  these 'octagonal 
figures  is  a  representation  of  the  Brooklyn 
Bridge  covered  with  snow.  When  tbe  wrap- 
per is  folded  about  the  eake  of  soap,  the  first 
of  these  octagonal  figures  appears  upon  the 
obverse  side,  and  the  second  up<»i  the  reverse 
side,  of  the  package^  The  defendant's  wrap- 
per, while  It  presents  a  scene  In  which  the 
air  Is  filled  with  falling  snow,  is  in  other  re- 
spects easily  distinguishable  from  the  wrao- 
per  of  the  plaintiffs.  It  contains  two  octag- 
onal figures,  which  fold  abont  the  cake  of 
soap  as  in  case  of  plalntifto'  wrapper.  Tbe 
first  figure  contains  the  words  "Leader  Soap," 
which  in  the  original  wrapper  used  by  de- 
fendant were  covered  with  snow,  while  pre- 
serving the  outlines  of  the  lettei-s,  but  in  the 
second  wrapper  the  letters  are  a  clear-cut 
block  letter,  without  the  appearance  of  snow. 
The  second  figure  contains  tbe  defendant's 
firm  name  and  business,  together  with  the 
address,  hi  the  city  of  Brooklyn.  The  firm 
name  is  printed  with  great  prominence.  No 
reference  is  made  to  the  blizzard  of  1888.  In 
the  background  of  the  wrapper,  and  outside 
of  the  two  octagonal  figures  already  de- 
scribed is  a  repres«itatlon,  not  of  the  Brook- 
lyn Bridge,  but  of  defendant's  four-story  fac> 
tory,  with  a  sign  displaying,  in  distinct  let- 
ters, the  words,  "Doscher  &  Co.,  National  Soap 
Works,"  and  on  the  side  of  a  tall  chimney, 
rising  above  the  roof  of  the  buildhig,  appear 
the  words,  in  still  larger  letters,  "Leader 
Soap."  The  slightest  inspection  discloses  the 
difference  between  these  two  wrappers,  and 
there  is  no  reasonable  ground  to  fear  that 
even  the  careless  and  unwary  would  be  mis- 
led. Unless  there  was  such  a  close  and  stud- 
ied imitation  of  plaintiffs'  package,  in  Its  gen- 
eral appearance,  as  to  naturally  mislead  and 
deceive  the  public,  there  Is  no  rule  of  law 
which  entitles  plaintiffs  to  the  exduslve  use 
of  cakes  of  soap  and  labds  octagonal  in  form, 
or  to  the  depiction  of  a  scene  in  which  the 
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air  is  filled  with  falling  snow.  Tbls  court 
has  held  that  the  law  of  trade-mark  has  not 
yet  gone  so  far  as  to  entitle  a  party  to  ap- 
propriate a  form  of  package  and  fashion  of 
label,  and  exclude  every  one  else  from  its 
use,  or  from  the  use  of  anything  resembling 
It.  Enoch  Morgan's  Sons  C!o.  v.  Troxell,  89 
N.  Y.  282.  Judge  Rapallo,  In  delivering  the 
opinion  of  the  court,  says,  If  the  law  of  trade- 
mark had  gone  that  far,  "the  different  forms 
and  fashions  of  cigar  boxes,  packages  of 
chewing  tobacco,  perfumery,  canned  goods, 
and  other  small  articles,  and  the  color  and 
style  of  labels  which  every  dealer,  according 
to  his  taste,  adopts  or  selects  from  those  In 
use,  would  afford  food  for  litigation,  sufficient 
'  to  give  constant  occupation  to  the  courts.  All 
these  articles  of  each  class  bear  a  general  re- 
semblance to  each  other,  and  the  products  of 
the  different  dealers  can  be  distinguished  only 
by  the  brands,  marks,  or  names  which  they 
may  put  upon  them;  and  these  can  be  pro- 
'tected  as  trade-marks  only  so  far  as  they  are 
new,  and  comply  with  the  other  conditions 
necessary  to  constitute  a  trade-mark.  When 
there  Is  a  simulation  of  a  trade-mark,  and  the 
intent  becomes  a  subject  of  inquiry,  the  form, 
color,  and  general  appearance  of  the  pack- 
ages ma^  be  material;  but,  to  sustain  an  ac- 
tion, there  must  be  an  Imitation  of  something 
that  can  legally  be  appropriated  as  a  trade- 
mark." In  the  case  at  bar,  our  Inspection  of 
the  rival  packages  satisfies  us  that  the 
brands,  marks,  and  names  displayed  upon 
each  are  amply  sufficient  to  distinguish  them 
lu  the  general  market,  and  that  defendant  has 
not  imltatejl  anything  appearing  on  the  wrap- 
];)er  of  plaintiffs  that  could  be  legally  appro- 
priated by  them  as  a  trade-mark,  under  the 
peculiar  circumstances  of  this  case.  We  have 
refrained  from  deciding  the  effect  upon  this 
cause  of  action  of  plaintiffs'  alleged  mislead- 
ing statement  found  on  their  first  wrapper, 
in  the  printed  words,  "form  of  cake  and  title 
a  trade-mark  secured,"  when,  as  matter  of 
fact,  the  statement  was  untrue.  The  use  of 
these  words  was  discontinued  just  prior  to 
the  commencement  of  this  action,  although 
the  first  wrappers  were  still  in  the  market 
If  we  had  reached  the  conclusion  that  the 
plaintiffs  were  entitled  to  Judgment,  then  the 
legal  question  presented  by  this  false  state- 
ment would  have  required  careful  examina- 
tion; but,  as  the  case  stands,  we  prefer  to 
rest  our  decision  upon  the  merits.  The  Judg- 
ment should  be  affirmed,  with  costs.  All  con- 
-cur.    Judgment  affirmed. 


(147  N.  Y.  814) 

O'CONNOR  V.  FELIX  et  al. 

<Coart  of  Appeals  of  New  York.    Dec.  10, 1895.) 

'SsRVioB  OF  Sdmhosb— SrrriciiNCT  of  Evidbncb. 

On  an  issue  as  to  whether  defendant 
was  serred  with  the  summons  in' a  foreclosure 
«ult,  Y.,  a  process  server,  testified  that  he  served 


defendant  on  April  8th  and  had  arranged  with 
tlie  janitoi  of  a  bnildin^  on  which  defendant 
was  working  to  point  him  out,  and  that  the 
janitor  did  so.  The  witness  identified  defend- 
ant as  the  person  served.  The  janitor  testified 
that  he  purposely  pointed  out  to  Y.,  as  defend- 
ant, one  M.,  bat  his  testimony  was  contradicto- 
ry. M.  testified  that,  on  a  day  the  date  of 
which  he  could  Hot  fix,  Y.  served  him  with  some 
papers  in  a  sealed  envelope  which  be  threW 
away.  Y.  testified  tliat  he  never  served  any 
papers  on  M.,  and  that  the  papers  served  on  de- 
fendant were  not  in  a  sealed  envelope.  Defend- 
ant testified  that  he  was  not  served,  and  that,  ' 
on  April  3d,  he  shut  himself  in  his  house  for 
tliree  weelcs  to  avoid  service  of  papers,  which 
he  was  told  by  his  brother-in-laWj  F.,  were  to  be 
served  on  him.  F.  twice  bid  m  the  land  at 
tlie  foreclosure  sales,  but  failed  to  complete 
title,  and  the  issue  was  raised  on  the  refusal  of 
the  purchaser  at  the  third  sale  to  take  title. 
Hela  sufiicient  to  warrant  a  finding  that  de- 
fendant was  served. 

Appeal  from  supreme  court,  general  term, 
First  department 

Action  by  Thomas  H.  O'Connor  against  Peter 
W.  Felix  and  others  to  foreclose  a  mortgage. 
From  an  order  of  the  general  term  (33  N.  Y. 
Supp.  1074)  affirming  an  order  of  special  term 
requiring  Michael  H.  Hagerty,  the  purchaser 
at  the  foreclosure  sale,  to  take  title,  he  appeals. 
Affirmed. 

James  A.  Deerlng,  for  appellant  Richard 
O'Gorman,  for  resiwndent 

BARTL.ETT,  J.  The  referee  was  directed 
to  determine  the  single  question  whether  the 
amended  summons  and  complaint  were  per- 
sonally served  on  the  defendant  Peter  W. 
Felix,  the  owner  of  the  fee.  Nine  witnesses 
were  sworn  on  the  rtferenoe,  and  a  large 
amount  of  testimony  taken.  The  referee,  at 
the  close  of  an  exhaustive  report  stated  that 
be  was  forced  to  conclude  that  the  allegations 
contradicting  the  affidavit  of  service  upon  de- 
fendant Felix  of  the  summons  and  complaint 
were  the  result  of  an  afterthought  and  wholly 
false.  We  will  not  go  Into  the  details  of  this 
evidence,  although  we  have  examined  It  with 
great  care,  and  are  satisfied  there  is  no  rea- 
sonable ground  for  believing  that  the  defend' 
ant  Felix  was  not  served.  A  brief  outline  of 
the  material  evidence  before  the  referee  is  to 
the  effect  that  one  Yorke,  a  process  server, 
swears  positively  to  making  service  on  Felix. 
While  he  did  not  know  Felix,  the  latter  had 
been  carefully  described  to  him  before  making 
the  effort  to  serve  him,  and  after  service  was 
made  and  called  in  question,  he  Identified 
Felix  as  the  person  served,  when  pointed  out 
to  him  on  the  street,  in  church,  and  In  the 
office  of  the  referee.  The  service  is  alleged  to 
have  been  made  In  Eigttty-Flfth  street  oa 
the  8th  day  of  AprU,  1892.  Felix  was  en- 
gaged in  putting  marble  work  in  a  new  build- 
ing on  Madison  avenue,  between  Eighty- 
Fourth  and  Eighty-Fifth  streets,  and  Yorke 
had  arranged  with  Colweil,  the  Janitor  In 
charge  of  the  new  building,  to  point  out  to  him 
Felix  when  leaving  the  building.  This  Col- 
well  did,  and  service  was  mada.   It  was  after- 
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vrards  claimed  by  Colwell  that  he  putposdy 
misled  Yorke,  and  pointed  out  to  him  a  painter 
who  happened  at  that  moment  to  be  leaving 
the  building,  named  Mulligan.  It  is  not  neces- 
sary to  follow  C!olwell  through  the  details  of 
his  testimony,  but  it  is  sufficient  to  say  that 
we  agree  with  the  referee  when  be  states  that, 
because  of  the  open  and  shameless  mendacity 
of  this  witness,  and  his  many  conti'adlctions 
on  the  stand,  his  testimony  Is  entitled  to  little 
'  or  .no  weight.  Mulligan  testified  that,  some 
time  during  hla  employment  on  the  new  build- 
ing in  question,  he  was  served  on  the  street 
by  Torke  with  papers  In  a  sealed  envelope, 
which  he  threw  away.  He  could  not  fix  the 
date,  not  even  the  month.  Yorke  swean  pos- 
itively that  he  never  served  papers  on  Mulli- 
gan at  aay  time,  and  that  the  papers  served  on 
Felix  were  not  in  a  sealed  envelope.  Felix 
swears  that  he  was  never  served,  and  was  not 
at  the  new  building  on  the  day  of  the  alleged 
service;  that  he  shut  himself  in  his  house 
from  about  the  3d  of  April,  1802,  for  three 
weeks,  but  denied  that  he  knew  this  fore- 
closure action  was  pending,  or  that  an  at- 
tempt was  being  made  to  serve  him.  He  after- 
wards corrected  his  testimony  by  stating  that 
he  did  remain  at  home  to  avoid  service  of 
papers  which  bis  brother-in-law,  Fox,  in- 
formed him  were  to  be  served  upon  him.  It 
appears  that  Fox  had  twice  bid  in  the  lots 
that  were  subsequently  sold  to  Hagerty,  the 
appellant,  on  the  third  sale,  and  had  failed  to 
complete  his  purchase.  This  tends  strongly  to 
show  that  Felix  knew  of  the  pendency  of  this 
action,  and  it  is  not  probable  that  Fox  would 
have  bid  at  the  first  and  second  sales  of  this 
property  had  he  known  that  his  brother-in- 
law,  who  Bred  in  the  same  house  with  him, 
had  not  been  served  with  the  summons  and 
complaint  Felix  admits  that  he  went  to  New 
Jersey,  and  remained  there  about  two  months, 
in  order  to  avoid  service  of  subpoena  in  this 
proceeding.  As  we  are  convinced  that  the  wit- 
nesses Colwell,  Mulligan,  and  Felix  are  un- 
worthy of  belief,  it  is  unnecessary  to  examine 
the  evidence  further.  This  action  Involves  the 
title  to  18  lots  of  land  in  the  city  of  New 
York,  of  which  the  referee  has  already  con- 
veyed 10,  and  the  remaining  2  are  Involved  in 
this  motion.  While  it  is  true  that  Felix  is  not 
bound  by  this  proceeding,  we  are  satisfied 
that  he  was  served  in  this  action  with  the 
amended  summons  and  complaint,  and  that  the 
purchaser  and  appellant,  Michael  H.  Hagerty, 
was  properly  required  to  take  title  of  the  2 
lots  in  question.  Title  to  real  estate  cannot 
be  rendered  unmarketable  by  any  such  state 
of  facts  as  is  disclosed  by  this  record.  The 
learned  general  term  discusses  at  some  length 
the  mode  of  attack  open  to  the  defendant 
Felix  if  he  should  hereafter  assail  the  judg- 
ment in  this  action.  This  question,  in  our 
opinion,  is  not  presented  by  this  motion,  and 
We  express  no  opinion  in  regard  to  It.  The 
order  appealed  from  should  be  affirmed,  with 
costs.    All  concur.   Order  aiflrmed. 


MATTIOB  T. 
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(Court  of  Appeals  of  New  York.    Dec.  10, 1895.) 
Libel— What  Actionable— Pbivileoed   Comhv- 

KICATION8— JdsTIFIOATION — DaMAOBS- 
IKSTRI'CTIONS. 

1.  The  words,  "Make  M.  attorney  for  the 
village,  to  that  every  person  that  gets  spnnked 
on  the  ice  will  be  able  to  obtain  a  judgment  of 
from  )il,000  to  $10,000  against  the  village," 
are  actionable  per  se  when  published  of  an  at- 
torney who  had  frequently  appeared  for  the 
village  in  suits  for  damages  from  defective 
streets. 

2.  In  an  action  for  libel,  where  the  com- 
plaint alleged  that  defendant  by  the  words 
meant  to  charge  plaintiff  with  incapacity,  cor- 
ruption, dishonesty,  and  malpractice  in  his  pro- 
fession, defendant  cannot  complain  of  an  in- 
struction which  charged  that  the  words  accnsed  ' 
plaintifF  only  of  incompetency  in  his  profession. 

3.  That  defendant  was  a  taxpayer  of  the 
village,  and  published  the  words  on  the  eve 
of  an  election  at  which  plaintiff  was  a  candi- 
date for  assessor,  in  a  circular,  the  balance  of 
which  was  on  proper  villnge  topics;  and  that, 
while  plaintiff  had  been  assessor,  great  extrava- 
gamce  had  prevailed;  and  that  judgments 
against  the  village  had  been  rendered  in  suits 
for  injuries  from  defective  streets  in  which 
plaintiff  had  appeared  for  the  village,— could  not 
be  considered  in  mitigation  of  damages  in  an 
action  for  a  libel  imputing  professional  incom- 
petency of  an  attorney. 

4.  It  was  proper  in  a  libel  suit  to  charge 
that,  the  words  being  undefended  and  unmiti- 
gated, the  jury  must  give  plaintiff  some  dam- 
ages, the  amount  thereof  resting  in  their  discre- 
tion. 

6.  It  was  proper  in  a  libel  suit  to  confine  the 
jury  on  the  question  of  exemplary  damages  to 
the  consideration  of  facts  showing  special  mal- 
ice as  distingruished  from  the  presumption  of 
malice  arising  from  the  publication. 

6.  Where  an  attorney  is  a  candidate  for  vil- 
lage assessor,  words  published  by  9.  taxpayer, 
charging  him  with  incompetency  in  bis  profes- 
sion, are  not  privileged. 

7.  In  an  action  for  publishing  the  words, 
"Elect  [plaintiff  and  another]  assessors  to  put 
up  the  valuation,  so  that  the  trustees  can  rob 
the  taxpayers,"  the  complaint  alleged  that  de- 
fendant therehy  meant  to  charge  plaintiff  with 
corruptly  agreeing  with  the  trustees  of  the  vil- 
lage to  unlawfully  increase  the  assessed  valua- 
tion for  the  purpose  of  extorting  money  from 
the  taxpayers:  and  the  court  left  it  to  the  jury 
whether  the  language  meant  thnt  plaintiff,  as 
assessor,  combined  with  other  officers  to  make 
an  illegal  valuatioq  in  order  to  carry  out  an 
illegal  waste  of  taxes.  Held  that,  in  the  absence 
of  an  exception  drawing  the  court's  attention  to 
an  alleged  variance  between  the  construction 
submitted  and  that  alleged,  the  charge  was 
proper. 

Appeal  from  supreme  court,  general  term. 
Fourth  department. 

Action  by  Burr  Mattlce  against  Henry 
Wilcox  for  damages  for  libel.  From  a  lodg- 
ment of  the  general  term  (24  N.  Y.  Supp. 
1060)  afdrming  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

This  is  an  action  to  recover  damages  for 
an  alleged  libel  published  by  the  defendant 
of  and  concerning  the  plaintiff.  The  pub- 
lication was  made  by  the  defendant  In  the 
form  of  a  circular  which  he  procured  to  be 
printed,  and  which  he  caused  to  be  circulat- 
ed among  the  citizens  of  Oneonta  Just  prior 
to  a  charter  election  for  trustees  of  the  vil- 
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lage.  The  plaintiff  was  an  aasesaor  of  the 
Tillage,  and,  being  an  attorney  at  law,  had 
been  frequently  employed  by  the  village  au- 
thorities to  attend  to  its  law  business,  and  to 
defend  suits  brought  against  it  to  recover 
damages  by  reason  of  the  alleged  negligence 
of  the  village  agents  In  caring  for  the 
streets.  Judgments  had  been  obtained 
against  the  village  In  some  such  suits.  The 
following  is  the  circular.  Paragraphs  2  and 
8  are  the  only  ones  which  concern  the  plain- 
tiff: 

"How  to  Make  Business  Oood  In  Oneonta, 

N.  Y. 
"No.  1. 

"Oneonta,  N.  Y.,  February  1,  1890. 

"1st.  Bond  the  town  for  $11,000  to  build  a 
bridge  over  the  river. 

"2d.  Make  Burr  Mattlce  attorney  for  the 
village,  so  that  every  person  that  gets  spank- 
ed on  the  ice  will  be  able  to  obtain  a  Judg- 
ment of  from  $1,000  to  $10,000  against  the 
village. 

"3d.  Vote  $4,000  every  year  for  31  electrl<! 
lights. 

'  "4tb.  Pay  the  water  company  $30  each  for 
100  or  more  hydrants,  for  each  and  every 
year. 

>  "6th.  Bond  the  village  every  year  for  $20,- 
OOO. 

!  "6th.  Vote  to  bond  and  pave. 
I  "7th.  Have  the  trustees  levy  the  full  two 
'  per  cent.,  because  the  law  allows  it 
i  "8th.  Elect  Burr  MatUce  and  Henry  Potter 
assessors  to  put  up  the  valuation,  so  that  the 
trustees  can  rob  the  taxpayers  on  the  two  per 
cent  levy. 

"9th.  To  please  the  trustees,  vote  all  the 
special  taxes  you  oan  over  and  above  the  two 
per  cent  that  the  charter  permits. 

"10th.  Mortgage  the  village  with  six  fool 
trustees  to  throw  away  moneys  extorted  from 
the  taxpayers. 

"11th.  If  any  man  has  the  manhood  and 
courage  to  expose  the  weakness  or  rascality 
of  the  trustees,  or  any  one  in  office,  screen, 
•conceal,  cover  up,  divert  the  attention  of  the 
people  from  the  wrongdoers,  have  him  called 
a  crank,  a  chronic  growler,  and  'ought  to  be 
despised  by  every  man,  woman,  and  child 
In  the  village.' 

"And,  by  the  way,  what  Oneonta  needs 
most  at  the  present  time  is  one  able,  honest 
Independent  newspaper,  that  will  defend  the 
poor  mortgaged  taxpayers  of  this  village. 
"Henry  Wilcox." 

A  verdict  for  plaintiff  having  been  afikmed 
at  the  general  term,  the  defendant  has  ap- 
pealed here,  and  his  counsel  now  argues  sev- 
eral propositions  of  law  which  it  is  claimed 
should  be  decided  In  defendant's  favor,  and 
which  should  secure  a  reversal  of  the  Judg- 
ment against  him.  Several  of  them  are  re- 
ferred to  In  the  following  opinion. 

Isaac  H.  Maynard,  for  appellant  Alfred 
C  Tennant  and  Douglas  W.  Miller,  for  re- 
«p(Mident,' 


PEOKHAM,  J.  1.  In  our  Judgment,  the 
trial  court  made  no  mistake  in  charging  the 
Jury  that  the  wor'ds  of  the  second  paragraph 
upon  their  face  were  actionable,  and  that 
the  only  question  for  them  to  determine  upon 
that  branch  was  one  of  damages.  The  learn- 
ed Judge  said  there  was  no  ambiguity  about 
the  language;  that  the  meaning  which  every- 
body reading  it  would  draw  from  it  was  the 
Incompetency  and  Incapacity  of  the  plaintiff 
as  an  attorney  to  perform  the  duties  of  the 
attorney  to  the  village,  and  that  it  attacked 
the  plaintiff  in  his  professional  capacity;  and 
nothing  remained  for  the  Jury  but  to  assess 
the  damages.  The  counsel  for  the  defendant 
argues  that  this  was  error,  for  the  reason 
that  the  language  Is,  at  least,  capable  of  two 
different  meanings,  one  of  which  is  not  ac- 
tionable; and  the  question  should  have  been 
left  to  the  Ju^,  to  say  in  which  sense  the 
language  was  used  by  the  defendant.  He 
says  that  It  was  a  question  for  the  Jury 
whether  the  defendant  intended  to  or  did 
charge  a  lack  of  professional  skill  or  ability 
generally,  or  only  a  lack  of  It  In  the  particu- 
lar case  or  cases  referred  to.  The  language 
used  by  the  court  in  Foot  v.  Brown,  8  Johns. 
63,  is  cited,  to  the  effect  that  the  law  only 
gives  an  action  for  words  that  affect  a  man's 
credit  in  his  profession  as  charging  him  gen- 
erally In  his  profession  with  Ignorance  or 
want  of  skill,  or  a  want  of  Integrity,  either 
In  general  or  In  particular.  To  the  same 
effect  are  cited  the  cases  of  Lynde  v.  John- 
son, 39  Hun,  16,  and  Crulkshank  v.  Gorden, 
118  N.  T.  178,  28  N.  B.  457.  The 'last  two 
cases  were  those  relating  to  surgeons  In  re- 
spect to  particular  cases  trea>'e.1  by  them. 
The  case  In  Hun  was  held  proper  to  be  sub- 
mitted to  the  Jury  for  Its  decision  as  to  the 
meaning  of  the  language  used,  whether  It 
meant  to  charge  Ignorance  In  general,  or 
merely  a  want  of  that  proper  care  and  skill 
In  ascertaining  the  remedy  required  In  the 
particular  case.  The  Crulkshank  Case  was 
one  where  it  was  held  that  the  language 
used  did  Impute  general  Ignorance  of  medical 
science,  and  so  was  actionable  per  se.  Other 
cases  to  like  effect  were  cited  by  counsel  In 
his  exhaustive  brief  in  this  case.  The  com- 
plaint herein  alleges  no  special  damage,  and 
none  was  proven.  If  the  words  used  are 
capable  of  the  construction  contended  for  by 
counsel  for  the  defendant  then  he  says  that, 
as  no  allegation  was  made,  and  no  proof  giv- 
en, of  any  special  damage,  the  qupstion  as  to 
the  sense  to  be  given  to  the  language  was  for 
the  Jury. 

The  cases  above  mentioned  and  the  others 
cited  by  the  couijsel  do  not  as  we  think, 
cover  this  case.  The  language  used  by  the 
court  must  be  looked  at  with  reference  to 
the  facts  of  the  case  wherein  It  Is  employed. 
Thus,  In  the  case  of  Foot  v.  Brown,  supra, 
an  action  of  ejectment  had  been  brought  by 
the  plaintiff,  an  attorney,  for  his  client,  and 
the  words  used  by  the  defendant  only  char- 
ged plaintiff  with  negligence  or  want  of  skill 
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in  tbe  parUcular  ejectment  salt  mentioned, 
and  sucb  a  charge  was  held  to  necessitate  an 
allegation  and  proof  of  special  damage  t» 
render  it  actionable.  The  comi:  said  there 
was  not  a  case  In  the  boolcs  where  an  action 
had  been  held  to  lie  fm-  charging  a  profes^ 
Bioaal  man  with  ignorance  ta  a  particular 
case.  CJontinning,  tbe  learned  court  said  that 
"there  is  no  physician,  however  eminent, 
who  is  not  liable  to  mistake  the  symptoms 
of  a  particular  disease,  nor  any  attorney  who 
may  not  misunderstand  the  complicated  na- 
ture and  legal  consequences  of  a  particular 
litigation."  Would  It  not,  however,  be  ac- 
tionable per  Be  to  say  of  a  physician  to  a 
"lylng-ln  hospital"  that  he  was  ignorant  of 
the  first  principles  of  obstetrical  practice? 
Or  of  a  medical  superintendent  in  an  Insane 
hospital  that  be  was  entirely  incapable  of 
properly  treating  a  case  of  insanity?  Or  of 
a  lawyer  devoting  blmself  to  cases  involving 
the  law  of  patents  that  he  was  an  Ignoramus 
so  far  as  the  law  of  patents  was  concerned? 
True,  tbe  doctor  or  the  lawyer  might  be  ca- 
pable in  other  branches  of  the  profession,  and 
the  words  suggested  do  not  refer  to  his  gen- 
eral incompetency  as  a  physician  or  lawyer 
in  all  of  those  branches,  and  yet  it  would 
seem  as  if  there  could  be  no  fair  doubt  that 
such  words  would  be  actionable  per  se. 
They  refer  to  general  incapacity  or  ignorance 
in  that  particular  branch  or  sphere  of  pro- 
fessional labor  chosen  by  sucb  doctor  or  law- 
yer. The  plaintiff  in  this  case  had  been  fre- 
quently counsel  for  tbe  village  of  Oneonta. 
In  such  an  employment  it  would  almost  nec- 
essarily (as  in  fact  it  did)  happen  that,  among 
others,  cases  of  negligence  would  arise,  and 
it  would  be  the  duty  of  the  counsel  employed 
by  the  village  to  defend  such  suits.  A  gen- 
eral incapacity  to  properly  perform  the  du- 
ties of  defending  that  class  of  cases  seems 
to  be,  under  such  circumstances,  equivalent 
to  a  general  incapacity  to  properly  discbarge 
the  duties  of  bis  profession.  Those  duties 
are,  in  these  circumstances,  to  try  such  cases, 
and  he  assumes  a  responsibility,  in  taking 
such  a  general  class  of  employment,  to  dis- 
charge sucb  duties  with  ordinary  care  and 
capacity.  A  charge  which  accuses  him  of  in- 
capacity to  perform  the  ordinary  duties  ap- 
pertaining to  the  practice  of  his  profession  in 
,Buch  cases  is  of  so  general  a  nature  as  to 
come  within  the  reason,  if  not  the  very  let- 
ter, of  the  rule  as  to  general  incapacity.  It 
is  not  incapacity  as  to  a  single  case  or  a 
single  litigation.  It  is  incapacity  as  to  a  gen- 
eral class  of  actions  in  regard  to  which  he 
^as  assumed  knowledge  and  capacity  to  a 
reasonable  extent  by  taking  such  cases  as  a 
class,  and  defending  them  as  part  of  his  pro- 
fessional duties.  The  words  actually  used 
in  the  so-called  "second  paragraph"  of  this 
circular  amount  at  the  least  to  a  charge  of 
general  incapacity  to  defend  negligence  cases, 
and  It  is  that  very  class,  among  others,  that 
tne  plaintiff  had  held  himself  out  as  capable 
of  defending  wben  accepting  the  employment 


of  the  village  to  act  as  Its  attorney  or  counsel 
In~  cases  of  this  character,  and  in  defending 
such  cases.  The  language  osed  in  this  para- 
graph is  of  a  character  to  make  tbe  infer- 
ence a  necessary  one  that  actions  against  the 
Tillage,  having  no  real  merit  on  the  part  of 
the  plaintiff^,  would  end  in  large  verdicts  in 
their  favor,  resulting  either  from-  incapacity 
on  the  part  of  the  counsel  for  tbe  village  or 
else  from  a  lack  of  integrity  In  making  the' 
defense.  The  trial  court  did  not  submit  to 
the  Jury  to  find  tbe  latter  possible  construc- 
tion, but  simply  said  that  the  language  nec- 
essarily implied  lack  of  capacity.  Tbe  de- 
fendant has  no  right  of  complaint  if  the  more 
serious  construction  were  not  submitted  to 
the  Jury,  and  it  was  confined  to  the  less  seri- 
ous one.  In  Moore  v.  Francis,  121  N.  Y.  199, 
23  N.  E.  1127,  it  is  said  that  words  that  af- 
fect a  man  in  his  trade  or  occupation,  and 
which  tend  to  prejudice  him  therein,. are  ac- 
tionable. To  confine  an  accusation  of  inca- 
pacity to  a  particular  case,  tbe  courts  hold, 
does  not  tend  to  prejudice  a  man  In  bis  pro- 
fession without  proof  of  special  damage;  but 
It  surely  must  tend  to  so  prejudice  him  In  a 
case  where  tbe  accusation  Is  a  want  of  ca- 
pacity to  defend  a  class  of  cases  which  the 
attorney  is  in  the  habit  of  attempting  to  de- 
fend, of  holding  himself  out  as  capable  of 
defending,  and  where  he  has  accepted  em- 
ployment from  a  client  many  of  whose  cases 
are  of  that  description. 

rt  is  also  alleged  that  the  plaintiff,  in  his 
complaint,  set  forth  the  meaning  of  the  lan- 
guage in  tbe  second  paragraph  by  means  of 
an  Innuendo,  which  alleged  that  the  defend- 
ant meant  to  charge  the  plaintiff  with  inca- 
pacity, corruption,  dishonesty,  and  malprac- 
tice in  bis  profession.  Tbe  defendant  claims 
that  the  plaintiff  must  be  held  to  proof  of 
the  correctness  of  that  charge;  and  whether 
it  was  or  was  not  proved  was  a  question  for 
the  Jury;  and  that  the  Jury  should  not  have 
been  permitted  to  find  for  the  plaintiff  upon 
a  naked  finding  of  incapacity,  without  the 
further  finding  that  the  language  was  intend- 
ed to  and  did  Include  a  charge  of  dishonesty. 
If  the  words  actually  used  were  in  all  possi- 
ble senses  actionable  per  se,  although  capa- 
ble of  different  constructions,  some  of  which 
were  graver  in  their  nature  than  otbers,  an 
innuendo  might  be  made  use  of  which  char- 
ged tbe  graver  meaning,  and  then  whether 
the  language  was  so  used  or  understood 
would  be  a  question  for  the  Jury.  It  would 
not,  however,  be  error  of  which  the  defend- 
ant could  complain,  if,  under  such  circum- 
stances where  an  innuendo  had  been  so  used, 
the  court  should  declare  in  its  charge  to  the 
Jury  that  the  language  meant  incapacity,  and 
did  not  include  dishonesty  or  malpractice  or 
corruption.  That  the  Jury  was  confined  to 
the  milder  meaning  of  the  language  used  Is 
surely  no  ground  of  error  for  the  defendant. 
In  such  case  the  Innuendo  may  be  disregard- 
ed, the  same  as  in  cases  where  the  language 
is  plain  and  unambiguous.    Turton  t.  Re- 
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corder  Co.,  144  N.  H.  144,  38  N.  B.  1000.  We 
hold  that,  in  any  poBslble  construction  which 
could  x>foperIy  be  given  to  the  words  used, 
they  were  actionable  per  ae.  The  court  did 
not  err  In  its  charge  to  the- jury' upon  the 
point  under  consideration. 

2.  The  defendant  also  claims  that  the  court 
erred  In  charging  that  the  second  paragraph 
was  undefended  and  unmitigated,  and  In  per> 
mittlng  the  jury  to  And  exemplary  damages. 

Aa  to  being  undefended,  we  think  the  proof 
is  clear  that  no  justification  was  made  out, 
and  there  was  no  denial  of  the  publication. 
There  waa  no  error  In  so  charging. 

Nor  do  we  think  the  court  erred  as  to  mit< 
igatlon.  The  defendant's  claim  ia  that  the 
jury  should  have  been  allowed  to  consider, 
in  mitigation  of  the  charge,  that  plaintiff 
was  incompetent  (as  already  st)oken  of);  the 
yarlouB  facts  set  ap  in  the  answer,  and  in 
regard  to  which  evidence  had  be«i  given, 
such  as  the  imj>ehdtaig  election  of  trustees 
for  the  village;  that  plaintiff  had  been  an 
official  of  the  village  (assessor),  and  during 
bis  incumbency  great  extravagance  had  pre- 
vailed; judgments  had  been  obtained  against 
the  village  while  plaintiff  was  its  attorney; 
that  the  charge  was  but  part  of  a  circular 
distributed  to  the  taxpayers  arraigning  the 
plaintiff  and  other  officials,  and  criticising  the 
general  conduct  of  affairs,  and  published  for 
the  purpose  of  arousing  public  attention  to 
these  matters;  and  that  defendant  was  him- 
self a  taxpayer  and  residoit'of  the  village, 
and  Interested  in  the  affairs  thereof.  Miti- 
gating circumstances  are  those  which,  while 
not  proving  the  truth  of  the  charge,  do  yet 
t^id  In  some  appreciable  degree  towards 
such  proof  and  thus  permit  of  an  Inference 
that  defendant  was  not  actuated  by  malice 
in  his  charge.  They  must  be  of  such  a  na- 
ture as  to  show  that  defendant,  though  mis- 
taken, believed  the  charge  to  be  true  when 
it  was  made.  The  mitigating  facts  must  be 
connected  with  or  bear  upon  the  defamatory 
charge.  Bush  v.  Frosser,  11  N.  Y.  847;  Bis- 
bey  V.  Shaw,  12  N.  T.  67;  Hamilton  v.  Bno, 
81  N.  T.  116.  Mitigating  circumstances,  un- 
der the  old  system,  when  a  justification  was 
set  up,  could  not  be  proved,  because  they  did 
not  amount  to  a  justification.  The  reasons 
are  stated  in  the  cases  in  11  and  12  N.  T. 
supra.  There  have  been  circumstances  ad- 
mitted as  mitigating  where,  from  prior  acts 
or  publications  of  the  plaintiff,  the  feelings 
of  defendant  have  been  ezaq>erated.  They 
do  not  apply  here.  The  circumstances  must 
otherwise  be  such  as  tend  to  disprove  malice 
by  showing  that  the  words  were  spoken  in 
the  honest  belief  that  they  were  true,  with 
some  reason  for  such  belief,  and  without  ae> 
tual  malice  or  evil  design.  Bisbey  v.  Shaw, 
supra.  With  this  definition  as  to  what  are 
mitigating  circumstances,  we  do  not  per- 
ceive bow  they  can  be  claimed  to  have  been 
proved  In  this  case.  Nothing  that  was  prov- 
ed can  he  fairly  or  reasonably  said  to  tend 
to  disprove  malice  by  showing  the  words 


were  spoken  In  the  honest  belief  of  their 
truth,  or  that  there  was  the  least  reason  for 
such  belief.  In  other  words,  the  facts  prov- 
ed had  no  natural  tendency  to  Induce  belief 
that  the  plaintiff  was  incompetent,  or  that 
defendant  had  reasonable  foundation  for  that 
belief,  arising  from  those  facts,  when  he 
wrote  the  circular,  or  even  that  he  had  such 
belief  at  all.  The  fact  that  defendant  did 
not  devote  his  whole  circular  to  charges 
against  the  plaintiff,  and  that  the  balance  of 
it  was  upon  general  village  subjects,  which 
he  was  justified  in  referring  to,  does  not 
render  the  whole  publication  proper;  nor  Is 
the  whole  publication  thereby  made  a  fact 
to  be  taken  into  consideration  as  a  mitigat- 
ing one  in  estimating  the  character  of  the 
charges  against  the  plaintiff.  The  judge  ad- 
ded to  his  charge  on  this  subject  that,  as  a 
result  of  the  words  being  undefended  and  un- 
mitigated, the  jury  must  give  some  damage 
on  account  of  it,  and  the  amount  thereof,  he 
told  them,  rested  in  their  good  sense  and 
discretion.  We  think  be  was  right  in  his 
charge.  He  confined  the  jury  upon  a  ques- 
tion of  exemplary  damages  to  the  consider- 
ation of  facts  showing  the  existence  of  spe- 
cial malice  as  distinguished  from  a  mere  pre- 
sumption of  malice  arising  from  the  publi- 
cation, '  and  he  said  to  the  jury  that  the 
amount  of  these  exemplary  damages  would 
be  larger  or  smaller,  or  not  rendered  at  all, 
according  as  the  jury  should  find  the  exist- 
ence and  extent  or  absence  of  this  malice. 
Taking  the  whole  charge,  we  think  the  ji^ry 
were  properly  directed.  They  were  to  give 
some  damage,  because  the  second  article  was 
undefended  and  unmitigated.  The  amount 
was  reasonably  in  their  discretion  as  men  of 
good  sense  and  fairness,  and  so  it  was  left. 
As  to  the  exemplary  damages,  the  subject 
was  also  submitted  to  them  reasonably  and 
with  good  judgment,  and  we  can  see  no  er- 
ror in  the  matter  of  that  submission. 

8.  The  defendant  claims  that  the  whole 
communication  was  privileged,  as  also  was 
each  separate  paragraph  relating  to  the  plain- 
tiff. Proper  requests  ■■wesce  made  for  instruc- 
tions to  the  jury  to  that  effect,  and  exceptions 
duly  taken  to  the  refusal  of  the  court  so  to 
charge.  The  question  as  to  when  a  defama- 
tory article  is  privileged  is  in  the  first  in- 
stance one  of  law.  Kllnck  v.  Colby,  46  N. 
X.  427;  Hamilton  v.  Eno,  supra;  Byam  v. 
Collins,  111  N.  T.  143,  10  N.  K.  75.  If  the 
court  hold  a  communication  privileged,  then 
the  question  of  good  faith  in  its  publica- 
tion, of  actual  malice  as  distinguislied  from 
that  which  is  presumed  from  a  defamatory 
publication,  and  also  belief  In  the  troth  of  the 
statement,  are  all  matters  for  the  considera- 
tion of  the  jury.  The  court  is  to  first  judge 
as  to  the  claim  of  a  privileged  publication, 
and  the  question  is  whether  the  circumstances 
of  the  publication  were  such  as  to  repel  the 
legal  Inference  of  malice,  and  to  throw  upon 
the  plaintiff  the  burden  of  offering  some  evi- 
dence of  its  existence  beyond  the  mere  falsity 
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of  the  charge.  Lewis  t.  Chapman,  16  N.  Y. 
369,  373,  per  Selden,  J.  Where  one  has  an 
interest  in  the  matter  published,  or  a  duty, 
even  though  not  of  a  legal  nature,  but  one 
only  of  a  moral  or  social  character,  and  of 
imperfect  obligation,  and  there  is  a  propriety 
in  the  publication,  and  the  party  makes  a 
statement  in  good  ftdth  to  another,  who  has 
some  similar  duty  or  Interest,  or  to  whom  a 
like  propriety  attaches  to  hear  or  read  the 
utterance,  such  a  publication  is  privileged, 
and  the  questions  of  actual  malice,  good  faith, 
etc.,  must  then  be  submitted  to  the  Jury. 
Cases  above  cited.  Privileged  communica- 
tions are  the  exception  to  the  general  rule  as 
to  malice,  and  the  burden  rests  with  the 
plaintiff  to  show  that  the  communication  in 
question  is  within  the  exception.  Byam  t. 
Collins,  supra.  The  defendant  had  the  right 
at  all  times  to  communicate  publicly,  by 
speech  or  in  writing;  with  the  citizens  of  One- 
onta,  regarding  the  general  condition  of  mu- 
nicipal afbirs.  The  approaching  election  for 
trustees  was  a  peculiarly  appropriate  occasion 
for  It.  But  the  occasion  did  not  excuse  the 
defendant  in  making  a  personal  and  defama- 
tory charge  against  the  character  of  the  plain- 
tiff, nor  was  such  a  charge  privileged  within 
the  meaning  of  the  term  as  already  defined. 
Hamilton  v.  Eno,  81  N.  Y.  supra.  The  de- 
fendant could  not  thus  attack  in  an  aspersive 
manner  the  private  or  professional  character 
of  the  plaintiff;  certainly  not  unless  there 
were  some  fair  or  plausible  reason  for  thus 
including  and  attacking  It  in  the  course  of 
proper  and  appropriate-  criticisms  concerning 
the  manner  In  which  the  affairs  of  the  village 
had  been  conducted.  We  do  not  think  the 
proof  or  the  circumstances  show  there  was 
any  such  reason;  nor  can  it  fairly  or  appro- 
priately be  founded  upon  any  or  all  of  the 
facts  proved  by  the  defendant  If  an  Indi- 
vidual choose  to  attack  an  officer,  and  charge 
him  with  incompetency  in  his  professional 
character,  and  with  criminality  in  bis  office 
as  assessor  (If  the  Jury  should  so  construe 
his  language),  he  must  be  prepared,  when 
brought  into  court,  to  prove  the  truth  of  his 
charge.  The  court  committed  no  error  in  its 
ruling  on  this  subject. 

4.  We  are  also  of  the  opinion  that  the  court 
rightfully  submitted  the  construction  of  the 
eighth  paragraph  to  the  Jury.  The  trial  court 
left  to  the  Jury  the  question  whether  the  lan- 
guage did  not  mean  that  plaintiff,  as  assessor, 
combined  with  other  officers  to  make  an  im- 
proper and  Illegal  valuation  in  order  to  carry 
out  an  improper  and  illegal  waste  of  the  taxes 
of  the  people;  and  the  Jury  were  instructed 
tliat,  if  such  were  the  meaning  of  the  lan- 
guage, it  was  actionable.  The  counsel  for  the 
defendant  criticises  this  charge  because  be 
says  the  language  Is  incapable  of  any  such 
meaning,  and  also  because  the  plaintiff,  in  his 
complaint,  by  way  of  Innuendo,  alleged  that 


defendant  meant  by  this  language  to  charge 
plaintiff  with  corruptly  and  dishonestiy  en- 
tering into  an  unlawful  and  collusive  agree- 
ment with  the  board  of  trustees  of  the  village 
to  unlawfully  and  corruptly  increase  the  as- 
sessed valuation  of  the  village  for  the  purpose 
of  extorting  money  from  the  taxpayers  of  the 
village.  The  defendant's  counsel  claims  that 
the  plaintiff  Is  bound  by  the  allegations  in  his 
complaint  as  to  the  meaning  of  the  words, 
and  he  cannot  be  permitted  to  reject  such 
meaning  on  the  trial,  and  resort  to  another 
one;  and  he  cites  Folk.  Starkie,  Sland. 
(Wood's  Notes)  p.  482,  {  446;  NeweU,  Defam. 
p.  629,  §  39.  It  is  then  claimed  that  the  con- 
struction submitted  to  the  Jury  is  wholly  dif- 
ferent from  that  set  out  in  the  complaint,  and 
that  if,  by  any  possibility,  the  language  could 
be  construed  to  mean  as  the  court  permitted 
the  Jury  to  find,  it  certainly  could  not  be  con- 
'strued  to  mean  any  such  thing  as  alleged  in 
the  complaint,  and  therefore  the  submission 
of  the  construction  offered  by  the  court  was 
error.  In  the  first  place,  we  might  say  this 
question  was  not  raised  by  any  exception  to 
the  charge,  or  by  any  request  to  charge.  The 
exception  raises  the  question  generally  as  to 
the  propilety  of  submitting  the  construction 
to  the  Jury  at  all,  and  the  defendant  request- 
ed a  charge  that  the  language  used  was  not 
actionable.  The  attention  of  the  court  was 
never  drawn  to  the  specific  objection  now 
made,  that  the  Judge  was  submitting  a  con- 
struction to  the  Jury  differing  in  Its  meaning 
from  that  alleged  in  the  complaint.  The  pos- 
sible construction  actually  submitted  to  the 
Jury  for  it  to  find  or  not,  while  differing  some- 
what in  language  from  that  used  in  the  com- 
plaint, is  yet  in  substantial  accord  with  It; 
sufficiently  so,  at  any  rate,  to  render  it  most 
important  to  have  the  defendant  call  the  at- 
tention of  the  court  to  the  alleged  difference, 
and  thereupon  make  a  request  to  charge  the 
Jury  in  accordance- with  the  defendant's  con- 
tention, when  the  court  might  thereupon  alter 
or  enlarge  or  limit  the  meaning  of  the  lan- 
guage already  used  by  him.  We  think  also 
the  article  is  capable  of  the  construction  sub- 
mitted to  the  Jury  to  find.  It  is  not  strained 
or  unnatural,  and  the  fact  that  another  and 
an  innocent  meaning  might  also  be  attached 
to  the  language,  is  not  a  conclusive  answer. 
That  innocent  meaning  was  presented  to  the 
Jury  to  find,  and  it  was  Instructed  that  if  it 
found  such  to  be  the  real  meaning  of  the  ar- 
ticle, it  was  not  actionable,  and  the  plaintiff 
was  not  entitled  to  any  damage  by  reason  of 
its  publication.  In  all  this  there  was  no  er- 
ror. 

Many  other  questions  were  argued,  and  we 
have  examined  them,  but  we  do  not  think 
there  has  been  any  error  shown,  and  the  Judg- 
ment should  therefore  be  affirmed,  with  costs. 
All  concur,  except  O'BRIEN^  J.,  not  voting. 
Judgment  affirmed. 
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CLARK  y.  CLARK. 

(Court  of  Appeals  of  New  York.    Dec.  10, 

1805.) 

Dower — Seisin  or  Hdsband— Vksting  or  Estatb 
— Tbdstb — Annuity — Arrears. 

1.  Testator  gave  property  in  trust  to  exec- 
utors to  secure  an  annuity  left  his  widow  and 
advances  to  be  made  to  his  children,  to  continue 
only  until  liis  youngest  child  should  become  of 
age,  when  he  directed  sufficient  property  should 
be  set  aside  to  produce  the  annuity,  and  the  resi- 
due thereof  divided  among  the  children.  Held, 
that  the  trust  ceased  at  the  majority  of  the 
youngest  child,  and  the  property  then  vested  in 
the  children,  subject  to  the  lien  of  the  annuity 
in  case  of  a  deficiency  of  personalty,  so  that 
the  widow  of  a  child  dying  after  that  event 
was  entitled  to  dower  in  her  husband's  share. 
32  N.  Y.  Supp.  826,  affirmed. 

2.  Subsequently,  on  the  death  of  another 
child,  the  remaining  two  children  became  vested 
with  the  shares  of  the  two  deceased  children, 
subject  to  the  possible  charge  of  the  annuity, 
and  to  a  life  estate  in  testator's  widow.  An 
agreement  was  then  made,  whereby  testator's 
widow  sold  her  life  estate  to  the  two  surviving 
children,  who  each  quitclaimed  to  the  other  a 
specific  half  to  hold  in  severalty,  and  the  lien 
for  the  annuity  was  charged,  one-half  on  the 
land  of  each.  Held  that,  there  having  been  suffi- 
cient personalty  at  testator's  death  to  furnish 
the  annuity,  on  the  death  of  one  of  the  two 
surviving  children  his  widow's  dower  right  in 
the  land  he  took  directly  from  testator  was  prior 
to  the  lien  of  the  annuitant,  but  that  as  to  the 
land  acquired  through  the  deceased  children 
and  from  hla  mother,  such  dower  right  was 
subordinate  to  the  right  of  the  annuitant. 

3.  The  dower  right  of  the  widow  of  one  of 
the  two  surviving  children  could  not  be  charged 
with  payment  of  arrears  of  the  annuity  exist- 
ing wnen  the  agrt>ement  was  executed  between 
testator's  widow  and  the  two  surviving  children. 

Appe&I  from  supreme  court,  general  term, 
Second  department. 

Action  by  Mary  M.  H.  Clark  against  Au- 
gusta Clark  to  recover  dower.  Prom  a  Judg- 
ment of  the  general  term  (32  N.  T.  Supp.  325) 
modifying  and  affirming  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Walter  C.  Anthony,  for  appellant  Joseph 
M.  Pray,  for  respondent 

FINCH,  J.  This  action  was  brought  to  re- 
cover dower  In  the  premises  described  In 
the  complaint.  The  property  passed  under 
the  will  of  the  father  of  plaintiff's  husband, 
and  her  right  is  first  assailed  upon  the  ground 
that  by  the  true  construction  of  that  will, 
the  husband  was  never  seised  in  fact  or  in 
law  of  any  estate  in  the  land  to  which  dower 
could  attach.  It  is  claimed  that  under  the 
will  a  trust  was  created  which  vested  title 
and  possession  in  the  trustees,  so  continuing 
from'  the  death  of  the  father  to  and  beyond 
the  decease  of  the  son,  whereby  seisin  was 
denied  to  the  latter,  and,  as  a  consequence, 
dower  did  not  attach.  There  was  a  trust 
created  by  the  will,  but  I  think  it  ended 
when  the  youngest  of  testator's  children  be- 
came of  full  age.  That  child  was  Robert  S. 
Clark,  who  reached  his  majority  in  March 
of  187Q.  The  language  of  the  will  in  creating 
the  trust  is  very  definite  and  explicit,  and  Is 


this:  "I  glre,  devise,  and  bequeath  unto  my 
executrix  and  executors  all  the  rest,  residue, 
and  remainder  of  my  estate,  real  and  per- 
sonal, so  long  as  my  youngest  child  shall 
live,  bat  not  after  the  majority  of  such  child 
shall  be  reached,  upon  trust  to  take  charge 
and  possession  of  the  same,"  etc.  It  not  on- 
ly prescribes  the  period  during  which  the 
trust  shall  continue,  measuring  it  by  the  mi- 
nority of  the  youngest  child,  but  It  adds  neg- 
ative words  forbidding  its  continuance  long- 
er. In  the  face  of  these  explicit  provisions, 
we  are  asked  to  extend  tbe  trust  term  for 
the  life  of  the  testator's  widow,  by  an  im- 
plication derived  from  some  further  provis- 
ions of  the  will.  The  purpose  of  the  trust 
was  to  secure  to  the  testator's  widow  an 
annuity  of  $1,S00,  and  to  make  needed  ad- 
vances to  the  children.  -The  will  added,  up- 
on the  death  or  majority  of  the  youngest 
child,  the  following  provision:  "So  much  of 
my  property  shall  be  set  apart  as  will  pro- 
duce an  aimual  Income  of  $1,500,  which  shall 
be  paid  to  my  wife  during  her  life  in  half- 
yearly  payments,  and  the  rest,  residue,  and 
remainder  shall  be  divided  among  my  chil- 
dren." There  was  a  further  provision  that 
upon  the  death  of  the  wife,  the  property  set 
apart  to  produce  the  widow's  annuity  should 
be  distributed  in  the  same  manner.  The  evi- 
dent scheme  of  the  will,  therefore,  was  to 
put  all  the  property  in  trust  until  the  young- 
est child  should  reach  his  majority,  and  then 
end  the  trust,  and  give  the  estate  over  to 
the  children,  subject  only  to  the  further  pay- 
ment of  the  widow's  annuity.  It  may  be  ad- 
mitted that  a  trust  to  secure  that  payment 
might  have  been  convenient,  but  it  was  cer- 
tainly uoi  necessary.  The  annuity  was  a 
legacy,  in  a  possible  contingency  charged 
upon  the  land,  but  still  a  legacy  which  the 
executors  could  pay  In  the  orderly  and  prop- 
er performance  of  their  official  duty,  -  and 
which  did  not  make  necessary  the  prolonga- 
tion of  the  trust.  There  was  an  abundance 
of  personal  property  at  testator's  death  to 
furnish  the  capital  which  would  produce  the 
income,  and  be  deliberately  chose,  by  the 
language  be  used,  to  put  the  widow  at  first 
In  the  attitude  of  a  trust  beneficiary,  while 
a  trust  was  needed  to  enable  advances  to  be 
made  to  the  children,  but  when  that  neces- 
sity disappeared,  through  the  direct  gift  to 
the  children,  to  leave  her  a  legatee,  having 
for  her  security  a  charge  upon  the  property. 
A  trust  by  implication  involves  a  supposed 
intention  to  create  one  on  the  part  of  the 
testator,  but  I  think,  cannot  be  raised  where 
the  will  expressly  or  explicitly  negatives  any 
such  Intention.  At  ail  events,  there  is  no 
such  necessity  as  would  Justify  a  disregard 
of  the  testator's  manifest  purpose  to  end 
the  trust  at  the  majority  of  the  youngest 
child. 

It  is  then  said  that,  if  there  was  no  trust, 
there  was,  at  least,  a  power  in  trust.  But 
no  power,  as  such,  was  couCerred  or  sought 
to  be  conferred.    All  that  we  And  is  a  lega- 
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cy  of  an  annuity  and  a  duty  of  paying  it 
imposed  upon  executors,— a  duty  which  they 
were  perfectly  able  to  perforro  by  force  ot 
their  official  character,  as  they  were  eltaated 
when  the  will  took  effect.  As  there  was  no 
need  to  arm  them  witu  any  additional  pow- 
er emanating  from  the  testator,  so  none  was 
created,  and  they  were  left  as  executors  to 
pay  the  annuity  to  the  legatee.  That  lega^ 
tee,  of  course,  took  no  life  estate  in  the  prop- 
erty held  by  the  executors,  as  the  appellant 
further  contends,  but  simply  held  the  right 
to  be  paid  the  annuity  out  of  the  assets  In 
their  bands.  I  see  no  reason,  therefore,  to 
doubt  that  when  Robert  came  of  age,  in  1876, 
the  trust  term  ended,  and  the  property  vest- 
ed in  the  four  children,  subject  to  the  charge 
upon  it  of  the  widow's  annuity  and  the  nec^ 
essary  iMwtponement  of  the  ultimate  posses- 
sion. At  that  date,  therefore,  the  plaintifTs 
husband  became  seised  of  an  undivided 
fourth  part  of  the  real  estate,  subject,  it  may 
be  conceded,  to  the  lien  upon  it  of  the  wid- 
ow's annui^  in  case  of  deficiency.  The 
plaintiff's  right  of  dower,  therefore,  attach- 
ed and  became  conaummate  upon  the  death 
of  her  husband,  in  May,  18S8.  Before  that 
date,  two  of  testator's  chlldrenr  had  died. 
Robert  S.,  the  youngest  son,  who  came  of 
age  in  March  of  1876,  died  In  August  of  that 
•year,  leaving  a  last  will,  by  which  he  gave 
to  his  sister  Martha  one-flfth  of  all  his  es- 
tate absolutely,  and  the  remaining  four- 
fifths  to  his  mother  for  life,  with  remainder 
over  to  his  brother  George.  Martha  died  in- 
testate and  without  Issue  in  July  of  1877, 
and  her  whole  estate  vested  in  George  and 
the  remaining  sister,  Mary  A.  Townsend, 
subject  to  the  life  estate  of  their  mother. 
At  that  date  the  whole  real  estate  became 
vested  in  those  two  children,  subject  to  the 
possible  charge  of  the  widow's  annuity  and 
to  her  life  estate  In  four-fifths  of  one-quar- 
ter which  came  from  Robert,  and  her  life 
estate  by  descent  in  the  property  of  Martha. 
To  the  extent  of  two  shares  or  one-half  of 
the  land,  any  charge  of  the  annuity  upon  it 
became  necessarily  merged,  since,  taking  the 
Income  as  owner,  she  could  not  have  also  a 
lien  upon  it  as  legatee.  Such  lien  was  lost 
in  the  title.  Thereafter  a  new  arrangement 
was  made  in  the  nature  of  a  partition.  The 
widow  conveyed  her  life  estate  to  the  two 
surviving  children.  They  quitclaimed  to 
each  other  a  specific  half  to  be  held  In  sev- 
eralty, and  the  Hen  of  the  widow  for  her 
legacy  of  |1,500  was  by  agreement  charged, 
one-half  upon  the  lands  of  each;  she  at  the 
same  time  selling  and  conveying  to  the  chil- 
dren, for  $5,000,  her  interests  outside  of  the 
annuity.  The  plaintilTs  husband  thereby 
became  seised  of  two  of  the  original  quarter 
shares  which  passed  tinder  the  will,  but 
charged  with  the  Hen  of  the  widow  for  one- 
half  of  the  annuity.  On  his  death  the  plain- 
tiff became  entitled  to  dower  In  both  quar- 
ters, and  the  only  remaining  question  is  one 
of  priority  between  the  annuitant  and  the 


dowress.  As  to  the  one-quarter  which  the 
son  took  directly  from  his  father,  It  Is  to  be 
observed  that  the  findings  show  a  sufficient 
amount  of  personal  property  at  the  death  of 
the  testator  to  furnish  the  necessary  income. 
The  annuity  did  not  thus  become  a  charge 
upon  the  land  by  force  of  the  original  devise^ 
but  gained  its  hold  after  the  dower  had  at- 
tached in  behalf  of  the  plaintiff  by  reason  of 
the  subsequent  stipulation  between  the  par- 
ties. That  arrangement,  of  course,  could  not 
affect  the  wife's  right,  and  so  as  to  one- 
quarter  of  the  original  devise,  which  became 
one-half  of  her  husband's  ownership,  her 
right  had  priority  and  preference  over  that 
of  the  annuitant.  But  as  to  the  other  quar- 
ter which  was  acquired  by  the  conveyances 
made,  which,  by  agreement,  subjected  the 
title  as  it  passed  to  the  lien  of  a  proportion- 
ate part  of  the  annuity,  the  preference  and 
priority  belong  to  the  legatee.  The  husband 
took  the  estate  and  the  necessary  seisin  in- 
cumbered by  the  annuity,  and  the  right  of  the 
dowress  was  subordinate  to  the  existing  In- 
cumbrances. That  was  the  conclusion  of 
the  general  term.  The  attack  apon  it  now 
proceeds  upon  the  theory  that  the  annuity 
became  a  charge  upon  the  whole  real  estate 
of  the  testator,  and  followed  it  through  all 
its  changes  to  Its  ultimate  destination,  and 
so  took  precedence  of  the  after-accruing 
dower.  WUle  it  is  admitted  that  there  was 
no  deficiency  of  personal  assets  for  the  pay- 
ment of  the  annuity  at  the  death  of  the  tes- 
tator, and  so  no  liability  of  the  land,  it  is 
Insisted  that,  when  the  trust  ended  and  the 
estates  devolved,  there  was  such  a  deficien- 
cy, and  the  lien  arose.  There  is  no  finding 
of  any  such  fact,  and  no  request  to  find  it, 
and  we  arc  not  at  liberty  to  search  the  evi- 
dence to  discover  a  fact  for  the  purpose  of 
reversing  the  Judgment  Indeed,  a  broader 
view  of  the  situation  is  possible.  The  only 
definite  complaint  of  the  annuitant  is  over 
the  alleged  loss  of  some  arrears  of  the  annu- 
ity which  her  counsel  would  make  good  at 
the  expense  of  plaintiff's  dower.  But  the 
time  to  collect  them.  If  they  existed,  has 
come  and  gone.  .The  voluntary  partition, 
and  the  contract  which  followed  it,  were  In- 
tended plainly  for  a  final  settlement  between 
the  parties,  leaving  nothing  at  large  or  un- 
determined. While  the  defendant,  in  mak- 
ing her  conveyance,  was  careful  to  reserve 
her  rights  under  the  will,  she  followed  that 
by  a  new  arrangement,  which  took  her  an- 
nuity out  of  the  operation  and  protection  of 
the  will,  and  furnished  for  It  an  entirely 
new  sanction,  dependent  upon  a  voluntary 
contract.  When  she  made  that  agreement, 
which  for  the  first  time  divided  the  annuity, 
and  charged  It  in  separate  proportions  upon 
the  lands  in  severalty,  she  knew  perfectly 
well  whether  or  not  there  were  any  unpaid 
arrears;  and.  If  there  were,  that  the  occa- 
sion and  purpose  required  them  to  be  as- 
serted and  provided  tor.  Klther  they  had 
no  existence,  or  were  merged  In  the  pricn 
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which  8he  received  for  her  life  estates,  or 
wei-e  waived  and  abandoned,  since  the  only 
cbarKe  upon  the  land  for  which  she  stipu- 
lated and  which  she  claimed  was  for  the  an- 
nuity thenceforward.  When  It  is  recalled 
that  the  plalntlCTs.  husband  willed  all  his 
property  to  the  annuitant,  leaving  the  plain- 
tiff with  no  provision  but  her  dower,  the  de- 
maud  that  such  dower  should  be  diminished 
by  past  arrears,  unclaimed  and  unasserted 
when  the  final  settlement  was  made,  seems 
to  me.  to  have  no  equity  behind  it.  On  the 
whole  case,  and  taking  into  view  all  its  com- 
plications, I  think  the  conclusion  of  the  gen- 
eral term  was  right  The  Judgment  should 
be  oiBrmed,  with  costs.  All  concur.  Judg- 
ment affirmed. 


an  InO.  IM) 
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(Supreme  Court  of  Indiana.    Nov.  26, 1805.) 

WlU.— LbTTSB— C!0N8TRCCTIVB  TbCST. 

1.  As  Bev.  St.  1894,  {  2746  (Rev.  St  1881, 
I  25T0),  provides  that  no  will  anall  affect  any 
extate  anletis  it  be  attested  and  witnessed,  a 
letter  written  by  the  testator  to  his  wife,  rela- 
tive to  the  disposition  of  his  property,  not  at- 
tested in  the  manner  required  by  statute,  cannot 
be  considered  as  a  will. 

2.  An  advisory  letter  written  by  the  testa- 
tor to  his  wife,  stating  "I  should  like  very  much, 
and  hope  you  will,  as  soon  as  yon  find  you  can 
safely  do  it,  make  a  deed  to  my  granddaugrhter" 
for  certain  premises,  as  a  home  for  her  father 
anil  his  family,  and  "I  hope  you  will  have 
sufficieut  to  assist  all  my  children  as  they  may 
need  from  time  to  time,"  will  not  ingraft  a  trust, 
in  fnvor  of  the  persons  mentioned,  on  a  will  in 
which  the  testator  absolutely  devised  all  his 
pro|)erty  to  his  wife.  Nor  will  the  parol  prom- 
ise of  the  wife  to  the  testator  or  to  said  per- 
sons to  execute  the  provisions  of  the  letter 
create  such  trust,  in  the  absence  of  proof  t6at 
the  wife  procured  the  execution  of  tne  will  by 
fraad,  or  that  she  frostratod  the  expressed  in- 
tention of  the  testator  to  make  another  wilL 

Appeal  from  circuit  court,  (Carroll  county. 

Action  by  Blliza  Gertrude  Orth  and  others 
against  Harry  A.  Orth  and  others  to  enforce 
a  trust,  and  to  recover  damages  for  the  viola- 
tion thereof.  Defendants  had  Judgment  and 
plaintiffs  appeal.    Affirmed. 

George  Buny  ffnd  Charles  O.  Spencer  (T. 
F.  Palmer,  John  H.  Gould,  and  Geo.  B.  El- 
drldge,  of  counsel),  for  appellants.  Wallace 
&  Balrd,  for  appellees. 

HACKNEY,  a  J.  The  late  Hon.  Godlove 
S.  Orth,  by  his  last  will,  devised  and  be- 
queathed to  Mary  Ann  Orth,  who  was  bis 
second  wife,  all  of  his  real  and  personal  prop- 
erty, without  condition,  reservation,  or  lim- 
itation. Bearing  the  date  of  said  will,  and 
accompanying  the  same,  was  this  letter  from 
the  testator  to  his  said  wife:  "To  My  Dear 
Wife:  Among  my  papers  yon  will  And  my 
will  of  this  data  I  give  and  bequeath  to  you 
all  my  property,,  real  and  personal.  I  do 
this  because  It  win  greatly  facilitate  the  set- 
tlement of  my  estate,  will  tend  to  save  un- 
necessaiy  costs  and  expenses,  and  will  give 
yoa  if  properly  managed,  a  competence  dur- 

1  RebearlDB  denied,  44  N.  B.  17. 


ing  your  life,  and  something  for  each  of  the 
children.  Will,  MoUle,  and  Hal,  thereafter. 
After  the  payment  of  all  my  debts,  I  trust 
you  will  have  suffldeht  left  to  assist  all  my 
children  as  they  may  need  from  time  to  time, 
without  however,  eudangering  your  own  sup- 
port and  I  have  full  confidence  that  you  will 
act  Justly  towards  aU.  Unfortunately,  as  you 
kuow,  I  am  heavily  In  debt,  but  by  prudent 
management,  I  tUnk,  you  can  save  our  Ben- 
ton county  farms,  or  at  least  the  640  acres,  be- 
ing in  section  12,  and  selling,  if  necessary,  tlie 
two  eighty-acre  tracts  In  section  1.  The  two 
bouses  occupied  by  W.  M.  Orth  and  Jos. 
Bwlug  are  now  hdd  by  tu  Jointly,  aod  on  my 
death  will  become  your  i)roperty  without  the 
will.  I  should  like  very  much,  and  hope  you 
will,  as  soon  as  yon  find  you  can  safely  do 
It,  make  a  deed  to  my  granddaughter,  Llzsle 
Ray  Orth,  for  the  house  now  occupied  by  b«r 
father.  This  will  furnish  them  with  a  home. 
Oiu:  land  In  BoUlnger  county,  Missouri,  Is  also 
held  l^y  us  Jtrintly,  and  after  my  death  will 
belong  to  you  without  the  will.  Some  of  my 
creditors  may  want  their  money  sooner  than 
you  can  realise  by  sale  of  property.  In  such 
event  I  advise  you  to  borrow  money  by  gir- 
iog  mortgage  on  some  of  my  property,  but  I 
would  advise  you  uot  to  mortgage  your  own 
property  for  any  such  purpose.  Unless  I  am 
much  mistaken,  the  rents  from  the  city  prop- 
erty and  farms  will  always  \)e  more  than  sufll- 
deut  to  pay  taxes  and  Interest  on  my  debts; 
but,  of  course,  it  will  be  good  policy  to  sell 
property  as  fast  as  you  can  conveniently, 
without  sacrifice,  and  apply  proceeds  to  the 
payment  of  my  debts.  Whenever  you  can 
sell  any  of  your  own  property,  especially  that 
which  Is  unproductive,  I  advise  you  to  ido  so, 
and  apply  proceeds  to  the  payment  of  my 
debts,  thus  relieving  the  property  which  by 
the  will  becomes  youn  of  the  debts  against 
the  same.  I  do  not' think  it  necessary  to  ad- 
minister on  the  estate.  Yon  can  settle  with- 
out it,  I  think.  But  should  it  become  neces- 
sary, you  can  take  out  letters  yourself,  or  Join 
some  good  friend  with  yoa  You  will  need 
advice.  H^l  will,  of  conise,  be  on  hand,  be- 
sides others  whom  you  may  regard  as  trust- 
worthy. Do  not  pay  my  debts  until  a  full 
examination,  for  it  might  so  happen  that 
claims  will  be  presented  through  mistake  or 
otherwise,  or  without  proper  credits  allowed. 
In  my  papers  you  will  generally  find  receipts 
and  memoranda  In  reference  to  all  my  IhisI- 
ness  affairs.  Have  all  these  carefully  ex-  ' 
amined.  In  a  word,  act'  carefully,  .prudently, 
and  under  such  good  advice  as  you  can  pro- 
cure, and  act  Justly  towards  yourself  and 
towards  all  my  children,  and  I  shall  be  con- 
tent My  desire  in  this  matter  is  that  all  my 
debts  be  paid,  that  you  have  a  competence 
during  your  life,  and  then,  what  Is  left,  give 
to  all  the  children  alike.  Farewell.  Godlove 
S.  Orth."  In  December,  1882,  he  departed 
this  life,  leaving  surviving  him  his  widow, 
said  Mary  Ann  Orth,  who  elected  to  take  im- 
der  the  will;  Harry  ▲.  Ortta  and  Mary  Ortb 
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McNutt,  his  children  by  said  Mary  Ann;  and 
WUllam  M.  Ortb,  a  son  by  his  former  wife. 
Since  tbe  death  of  the  testator  said  Mary 
Ann  Orth  and  WUllam  M.  Orth  have  departed 
this  life  Intestate.  Harry  A.  Orth  is  admin- 
istrator de  bonis  non,  with  tbe  will  annexed, 
of  the  estate  of  said  testator,  and  is  admin- 
istrator of  tbe  estate  of  said  Maiy  Ann  Orth. 
William  M.  Ortb  left  sarriying,  as  bis  only 
heirs,  the  appellants,  Eliza  Gcrtrade  Orth,  his 
widow,  and  Uzzle  Ray  Ortb,  bis  daughter; 
and  the  appellant  Spencer  is  administrator  of 
said  William's  estate.  Said  appellants  insti- 
tuted tills  suit,  in  eight  paragraphs  of  com- 
plaint, against  the  appellees,  Mary  Orth  Mc- 
Nutt and  Harry  A.  Ortb,  personally  and  as 
administrator  of  said  two  estates  of  his 
father  and  his  mother.  Harry  A.  Orth  and 
Mary  Orth  McNutt  severally  demurred  to 
each  paragraph  of  the  complaint;  stating  as 
causes  of  demurrer  that  neither  paragraph 
stated  facts  sufSdent  to  constitute  a  cause  of 
action,  and  that  several  causes  of  action  were 
improperly  Joined.  Harry  A.  Orth,  in  his  ca- 
pacity as  administrator  de  bonis  non,  de- 
murred separately  to  each  paragraph  of  com- 
plaint; stating  as  causes  of  demurrer  a  want 
of  sufficient  facts,  a  want  of  jurisdiction  over 
bis  person,  and  a  want  of  Jurisdiction  of  the 
subject-matter  of  tbe  action.  Pending  tbe  de- 
murrera  the  plalntifCs  dismissed  their  action 
as  to  tbe  estate  of.Mary  Ann  Orth,  and  there- 
upon the  covirt  sustained  said  several  demur- 
rers to  tbe  several  paragi'aphs  of  complaint. 
Upon  that  ruling  arise  the  only  questions  for 
review. 

The  first  paragraidi  of  complaint  alleged 
tbe  execution  of  tbe  will  and  of  said  letter, 
both  of  which  were  exhibited  by  reference, 
and  alleged  that  Mary  Ann  Orth  knew  tbe 
contents  of  said  letter,  and  promised  said 
Godlove  to  carry  out  the  requests  and  Inten- 
tion expressed  In  said  letter;  that  said  God- 
love  during  bis  last  illness  would  have  made 
other  provisions  in  favor  of  said  William,  but 
that  Mary  Ann,  Harry  A.,  and  Mary  O.  con- 
spired to  deprive  William  of  any  intwest  in 
the  estate,  and  did,  by  promises  .and  protes- 
tations, dlBsuaae  said  Godlove  from  making 
changes  in  bis  will,  and  that  they  did,  dur- 
ing his  last  sickness,  exclude  from  his  room 
and  bedside  the  friends  of  William,  and  per- 
sons who  might  secure  a  change  in  said  will; 
that  a  few  days  before  his  death  said  God- 
love called  to  bis  bedside  his  said  wife  and 
his  three  children,  and,  in  the  presence  of 
each  and  all  of  them,  had  said  wife  and  said 
Harry  A.  and  Mary  O.  to  promise  to  carry 
out  tbe  wishes  expressed  in  said  letter.  It  is 
also  alleged  that  parts  of  the  estate  were 
converted  by  Mary  Ann  Ortb,  and  parts  were 
made  over  to  and  converted  by  said  Harry 
A.  and  Mary  O.;  that  Mary  A.,  when  execu- 
trix, and  Harry  A.,  as  administrator  de  bonis 
non,  made  no  inventory  and  no  accounting  to 
the  court  of  tbe  assets  of  tbe  estate,  or  any  dis- 
position of  the  same.  An  accounting  and  parti- 
tion are  prayed,  upon  the  theory  that  the  letter 


and  the  oral  promises  created  a  trust  in  favor 
of  William  M.  in  the  property  of  the  estate  of 
his  father.  The  second  paragraph  alleges 
substantially  the  same  facts,  but  adds  that 
after  the  death  of  Godlove  S.  Orth  bis  wid- 
ow, Mary  Ann  Orth,  stated  to  William  M. 
Orth  that  she  was  intending  and  endeavoring 
to  treat  all  the  children  alike,  according  to 
the  expressed  wishes  of  his  father;  that,  pur- 
suant to  tliat  expressed  intention  and  her 
promise,  she  procured  a  will  to  be  written 
which  to  some  extent  would  carry  out  such 
wishes;  that  said  Harry  A.  and  Mary  O., 
further  contriving  to  defraud  William  of  that 
portion  of  tbe  estate  of  his  father  which  aft- 
er the  death  of  Mary  Ann  would  rightfully 
belong  to  him  or  bis  helra,  by  importuni- 
ties, and  by  appealit^  to  the  maternal  feeling 
of  said  Mary  Ann  Orth  in  an  improper  man- 
ner, before  and  during  her  last  sickness,  post- 
poned from  time  to  time  the  execution  of 
such  will  until  Mary  Ann  Orth  died  without 
making  provision  for  said  William.  By  this 
paragraph  damages  are  sought  The  thh-d 
paragraph  differa  from  the  first  in  alleging  a 
promise  by  Mary  Ann  Ortb  to  William  Ortb, 
after  the  death  of  Godlove  S.  Orth,  to  carry 
out  the  wishes  expressed  in  said  letter,  and 
frequent  requests  by  William  M.  that  she  do 
so,  and  that  she  died  having  neglected  to 
comply  with  that  promise.  Damages  are 
claimed  by  this  paragraph.  The  fourth  par- 
agraph pleads  the  facts  alleged  in  the  second 
paragraph,  but  upon  the  theory  of  a  trust, 
as  In  the  first  paragraph,  Seeks  an  account- 
ing and  partition.  The  fifth  paragraph  al- 
leges substantially  the  facts  pleaded  in  the 
first,  second,  and  third  paragraphs,  and  de- 
mands an  accounting  and  partition.  The 
sixth  paragraph  differs  from  the  third  in  al- 
leging that  the  promise  of  Mary  Ann  Orth  to 
William  M.  to  carry  out  the  wishes  of  bis 
father  as  expressed  in  said  letter  was  in- 
duced by  a  threat  of  said  William  to  sue  her 
for  the  enf(»-cement  of  his  claim,  and  that  by 
reason  of  her  said  promise,  and  in  consider- 
ation thereof,  he  desisted  from  suing  as  he 
had  intended.  An  accounting  and  partition 
were  prayed.  Tbe  seventh  paragraph  al- 
leged the  facts  of  the  six^h,  and,  Instead  of 
an  accounting  and  partition,  sought  damages. 
The  eighth  paragraph  was  tbe  same  as  the 
sixth,  omitting  the  allegation  that  WUllam  M. 
Orth  withheld  suit  in  consideration  of  the 
promise  of  Mary  Ann  Orth  to  provide  for 
blm,  and  that  she  had  died  without  executing 
her  will.  In  addition  to  tbe  facts  pleaded  In 
the  sixth  paragraph,  it  was  alleged  that  Har- 
ry A.  and  Mary  O.  wrongfully  converted  to 
themselves  the  property  of  Godlove  S.  Orth 
remaining  at  tbe  death  of  Mary  Ann  Orth. 
Tbe  demand  was  for  damages.  The  com- 
plaint covere  90  pages  of  typewritten  legal 
cap,  and  the  paragraphs  differ  so  slightly 
that  we  have  deemed  it  advisable  to  state 
them  briefly,  rather  than  to  set  them  out 
at  length. 
Our  statute  of  wills  (section  2740,  Rev.  St 
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1894;  section  2576,  Rev.  St  1881)  provldeB 
that  "no  will,  except  a  nuncupative  will,  shall 
affect  any  estate  unless  It  he  In  writing,  signed 
by  the  testator,  or  by  some  one  In  his  presence 
with  his  consent,  and  attested  and  subscribed 
in  his  presence  by  two  or  more  comiwtent  wit- 
nesses." It  would  seem  unnecessary  to  remark 
that  this  provision  is  wise.  In  Its  purpose  to  re- 
quire the  solemn  and  almost  sacred  disposition 
of  property  by  testament  to  exclude  unauthen- 
tic writings,  the  possible  subjects  of  forgery, 
and  evidence  of  imrol  declarations  of  devise 
end  bequest,  the  possible  subjects  of  false 
testimony.  The  letter  of  the  testator,  If  It 
contained  testamentary  words,  has  not  tiie 
attestation  required  by  the  statute  to  entitle 
It  to  recognition  as  his  will,  nor  does  it  carry 
even  the  force  of  recognition  by  any  refer- 
ence from  within  the  lines  of  the  wUl.  It  Is 
not  acknowledged  as  required  In  the  case  of 
deeds,  even  If  that  should  be  sufficient,  and 
bas  no  other  authentic  protection  from  the 
rule  gnarding  against  forged  instrnments  of 
title.  We  do  not  regard  the  letter  as  of  a 
testamentary  character.  See  McCarty  v. 
Waterman,  84  Ind.  550;  Moore  v.  Stephens, 
07  Ind.  271.  Indeed,  we  do  not  understand 
counsel  to  Instet  that  by  it  William  M.  Orth 
became  a  devisee  or  legatee,  but  It  may  pos- 
sibly be  considered  in  determining  the  In- 
tention of  the  testator  In  the  provisions  made 
by  his  will.  Copeland  v.  Summers,  138  Ind. 
219,  85  N.  B.  514,  and  '37  N.  E.  871.  In  so 
receiving  It,  however,  we  should  be  mindful 
of  the  rule  that  the  authentic  provisions  of 
the  testament  Itself  are  recognized  by  the 
statute  as  the  most  worthy  source  of  infor- 
mation as  to  the  testator's  intention,  and 
that,  where  the  intention  there  manifested  is 
without  uncertainty  or  doubt,  we  should  be 
slow  to  permit  doubt  or  uncertainty  to  thrust 
itself  into  the  will,  and  thwart  that  dearly- 
expressed  and  otherwise  certain  intention. 
The  only  disposition  of  property  made  by  the 
will  was  in  the  following  language:  "I  do 
hereby  devise  and  bequeath  to  my  wife, 
Mary  Ann  Orth,  in  fee  simple,  all  and  singu- 
lar, my  real  estate,  of  whatsoever  nature  or 
description,  situate  in  Tippecanoe,  Benton, 
and  White  counties,  Indiana,  all  of  my  real 
-estate  in  the  states  of  Iowa  and  Missouri,  or 
wheresoever  else  situated,  and  of  which  I 
may  die  seised  and  possessed.  And  I  do  fur- 
ther give,  devise,  and  bequeath  to  my  wife, 
Mary  Ann  Orth,  absolutely,  ail  of  my  per- 
sonal estate,  of  wliatever  nature  or  descrip- 
tion, which  may  be  owned  by  me  at  the  time 
«f  my  death.  I  hereby  grant  to  my  said  wife 
full  power,  either  with  or  without  adminis- 
tration on  my  estate,  to  collect  all  my  debts 
and  choses  In  action,  and  to  do  whatever  may 
be  necessary  In  the  final  settlement  of  my 
estate,  hereby  enjoining  upon  her  to  pay  all 
just  dibbts  and  liabilities  as  soon  after  my 
death  as  may  be.  Sboidd  administration  on 
my  estate  be  necessary  or  desirable,  I  hereby 
appoint  my  said  wife  executrix  of  this  ^y 
last  will  and  testament,  civing  her  author- 


ity to  associate  one  or  more  persons  with  her 
in  the  execution  of  this  trust  I  desire  all  of 
my  dear  children  to  know  and  feel  that  this 
disposition  of  my  estate  is  In  my  Judgment 
the  best  under  all  the  circumstances  sur- 
rounding It  knowing  that  they  will  find  my 
said  wife  as  much  disposed  to  love  and  care 
for  them,  and  to  deal  justly  by  them,  as  I 
have  always  felt  and  acted  towards  tliem 
myself." 

It  would  be  difficult  If  not  Impossible,  to 
conceive  or  to  rednce  to  words  a  more 
sweeping  and  unfettered  disposition  of  prop- 
erty, or  a  clearer  or  more  certain  designation 
of  the  object  of  the  bounty.  Mary  Ann  Orth 
was  given  In  fee  simple  all  of  the  real  es- 
tate, and  was  given  absolutely  all  of  the 
personal  property.  Consider  the  letter  as  If 
It  followed  these  unambiguous  declarations 
of  Intention  to  vest  in  the  wife  the  fullest 
title  known  to  the  law,  and  we  will  deter- 
mine Its  legal  and  equitable  effect.  We 
have  already  seen  that  It  does  not  arise  to 
the  standard  of  a  testament  and  we  are 
now  to  look  at  It  to  ascertain  if  it  bespeaks 
the  testator's  intention  to  have  Incumbered 
the  devise  and  bequest  witb  a  trust  In  favor 
of  his  children.  Almost  the  first  words  of 
the  letter,  which  is  addressed  to  his  wife, 
are:  **I  give  and  bequeath  to  yon  all  my 
property,  real  and  personal."  She  Is  ad- 
vised of  his  financial  embarrassment,  and 
In  a  practical,  thoroughly  business-like 
course,  she  is  advised  how  to  take  the  best 
advantage  of  the  embarrassment  In  this 
advice  the  intention  Is  repeated  that  her 
title  and  holding  are  unqualified,  for  he  sug- 
gests that  of  her  property,  not  received  by 
devise,  she  sell  that  whleh  Is  unproductive, 
paying  his  debts  with  the  proceeds,  and 
"thus  relieving  the  property  which  by  the 
will  becomes  yours."  There  Is  no  word  of 
command  In  the  letter,  but  its  tone  Is  en- 
tirely advisory.  True  there  are  expressions 
of  hope,  of  confidence,  and  of  request  The 
hope  is  that  his  indebtedness  may  not  sweep 
away  the  estate,  and  leave  the  wife  without 
support  during  her  life,  without  means  to 
help  his  children  from  time  to  time  as  they 
may  need  it,  and  without  something  which 
she  may  at  the  end  give  to  his  (Children; 
the  confidence,  that  she  will  so  help  his 
Children  from  time  to  time,  and  finally, 
"what  Is  left  give  to  all  the  children  alike"; 
the  request,  that  she  convey  to  William's 
daughter,  Llale  Ray  Orth,  as  a  home  for 
William's  family,  a  house  and  lot  belonging 
to  the  wife  Independently  of  the  will.  There 
Is  not  a  syllable  expressing  the  intention  to 
charge  the  estate  devised  with  an  enforce- 
able legal  or  equitable  trust  In  favor  of  the 
children.  There  is  that  which,  from  various 
expressions,  denotes  a  confiding  trust  in  the 
wife  that  she  will  deal  fairly,  justly,  and 
equitably '  with  his  children.  That  trust 
raises  but  a  moral  obligation,  and  creates 
no  Interest  in  the  property  In  favor  of  the 
children,  and  does,  not  burden  tbe  absolute 
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title  given  by  the  will  to  the  wife,  ti  1 
Lewiu,  Trusts  (Ed.  188S)  p.  135,  It  Is  said: 
"Where  both  objects  and  j^operty  are  cer- 
tain, yet  no  trust  will  arise  if  the  testator 
expressly  declare  that  the  langruage  Is  not 
to  be  deemed  iraperatlve,  or  the  construing 
it  a  trust  would  be  a  contradiction  to  the 
terms  in  which  the  preceding  bequest  is 
given;  or  if,  all  circumstances  considered, 
it  is  more  probable  that  the  testator  meant 
to  communicate  a  mere  discretion;  *  *  • 
or  If  ^  testator  give  the  property  to  his  wife, 
'well  knowing  her  sense  of  justice  and  love 
of  family,  and  feeling  perfect  confidence  that 
she  will  manage  the  same  to  the  best  ad- 
vantage for  the  benefit  of  the  children,'  or 
to  be  used  by  her  In  such  ways  and  means 
as  she  may  consider  best  for  her  own  benefit 
and  that  of  my  three  children,'  or  'feeling 
confident  that  she  will  act  justly  to  our 
children  in  dividing  the  same  when  no  long- 
er required  by  her,'  or  'in  Cull  confidence 
that  she  will  do  what  is  right  as  to  the  dis- 
posal thereof  between  my  children,  either  in 
her  lifetime,  or  by  will  after  her  decease,' 
or  to  I>e  at  her  disposal  in  any  way  she 
may  think  best  for  the  benefit  of  herself  and 
family,'  or  'to  bis  wife  absolutely,  with  full 
power  for  her  to  dispose  of  the  same  as  she 
may  think  fit  for  the  benefit  of  his  family, 
having  full  confidence  that  she  will  do  so.' " 
We  cite  In  support  of  the  text  the  following 
decisions:  Harper  v.  Phelps,  21  Conn.  257; 
McCreary  v.  Bums,  17  S.  C.  45;  Coltcm  v. 
Colton,  21  Fed.  594;.  Foose  v.  Whitmore,  82 
N.  T.  405;  Hopkins  v.  Glunt,  111  Pa.  St 
287,  2  Atl.~  183;  Mclntyre  v.  Mclntyre,  12S 
Pa.  St  329,  16  Atl.  783;  Howard  v.  Carusi, 
109  U.  S.  725,  3  Sap.  Ct  575;  Kose  v.  Por- 
ter, 141  Mass.  309,  5  N.  B.  641.  There  should 
be  no  confusion  of  the  expression  of  the 
testator  of  confidence  that  his  wife  at  her 
death  would  provide  for  the  children,  with 
the  absolute  devises  and  bequests  of  the 
will,'  so  as  to  possibly  imply  a  life  estate 
rather  than  a  fee  simple  in  the  wife.  No 
such  contention  is  made  by  the  appellants, 
but  the  one  inquiry  arising  from  the  letter 
is,  does  It  point  a  trust  in  the  property  de- 
vised, or  bespeak  the  testator's  intention  to 
raise  a  trust  In  favor  of  ills  children?  Very 
clearly,  we  think,  it  does  not.  But,  wliile 
considering  It  as  if  a  part  of  the  will,  sup- 
pose its  terms  were  more  obscure  and  doubt- 
ful than  we  have  regarded  them,  and  that 
they  should  make  the  question  doubtful  as 
to  whether  the  testator  intended  to  narrow 
the  otherwise  free  and  unfettered  devise 
and  bequest  Our  duty  would  then  be  to 
disregard  the  doubt,  and  adhere  to  the  dear- 
ly-expressed provisions  as  indicating  the  in- 
tention of  the  testator.  As  said  in  the  re- 
cent case  of  Ross  v.  Ross,  135  Ind.  367,  85 
K.  E.  9:  "Where  an  estate  in  fee  is  devised 
In  one  clause  of  a  will,  in  clear  and  decisive 
terms,  it  cannot  be  taken  away  or  cut  down 
by  raising  a  doubt  upon  a  subsequent  clause, 
nor  by  Inf eoence  therefrom,  nor  by  any  sub- 


sequent words  that  are  not  as  clear  and 
decisive  as  the  words  of.  the  clause  giving- 
the  estate  in  fee.  Bailey  v.  Sanger,  108 
Ind.  264,  9  N.  B.  159;  O'Boyle  v.  Thomas, 
116  Ind.  243,  19  N.  B.  112."  The  case  of  Ful- 
lenwider  v.  Watson,  113  Ind.  18, 14  N.  B.  571, 
involves  the  two  questions  as  to  considering 
the  effect  of  words  of  recommendation,  and  ex- 
cluding those  merely  casting  doubt  upon  pro- 
visions otherwise  clearly  made.  There  the  will 
gave  to  the  wife,  by  decisive  words,  the  per- 
sonal estate,  but  f<dIowed  thewmds  of  bequest 
with  the  following:  "To  have,  use,  and  en< 
joy  the  same  as  she  may  choose,  and  to  dis- 
pose of  the  same  in  such  manner  as  she 
may  desire;  yet  I  request  that  if,  at  the 
time  of  her  decease,  any  of  the  personal 
property  shall  remain  undisposed  of,  it  be 
given  to  the  children  of  my  son  •  •  • 
and  the  children  of  my  daughter  *  *  *." 
This  court  said  of  the  bequest:  "We  are 
very  far  within  the  authorities  when  we  af- 
firm the  proposition  that  where  a  bequest  of 
personal  property,  without  limitation  to  life 
or  a  particular  use,  is  made,  and  is  accom- 
panied by  an  absolute  t>ower  of  disposition, 
the  first  taker  takes  the  whole  interest.  It 
has  been  for  centuries  the  rule  that  where 
the  whole  estate  is  absolutely  devised  a  re- 
pugnant condition  must  yield.  Allen  ▼. 
Craft,  109  Ind.  476,  9  N.  B.  919.  But  here 
there  is  no  condition,  for  the  words  employ- 
ed are  words  of  recommendation,  not  words 
of  condition  or  restriction,  and  the  case  is 
within  the  rule  declared  by  tbe  adjudged 
cases.  Van  Oorder  v.  Smith,  99  Ind.  404; 
StoweU  v.  Stowell  (Vt)  8  Atl.  738;  Howard 
▼.  Carnal,  109  U.  S.  725,  3  Sup.  Ct  575; 
Knight  V.  ICnif^t,  3  Beav.  148;  2  Story,  Eq. 
Jur.  §  1070." 

Considered  as  a  rule  for  ascertaining  the 
intention  of  the  testator,  there  is  no  room  to 
distinguish  between  .bequests  of  personal 
property  and  devises  of  real  estate.  Tbe 
force  of  the  letter,  in  the  creation  of  a  trust, 
certainly  gains  no  strength  by  considering  it 
apart  from  the  wUl,  where  it  must  stand, 
and  vrhere,  as  we  have  said,  the  courts 
should  be  slow  to  accept  it,  in  -Qie  face  of  the 
statutes  of  wills,  of  trusts,  and  of  frauds,  as 
impairing  the  force  of  solemn  testamentary 
provisions  made  in  conformity  to  the  stat- 
utes. Appellants'  learned  counsel  strenu- 
ously insist  that  they  do  not  set  up  the  let- 
ter as  creating  the  trust  upon  which  they 
rely,  but  insiat  that  the  trust  which  they 
would  enforce,  and  for  the  violation  of 
which  they  seek  damagres,  is  a  trust  ex  male- 
flcto,  or  a  constructive  trust  arising  from  the 
fraudulent  conduct  of  Mrs.  Orth  subsequent 
to  the  execution  of  the  will.  The  position 
of  counsel  is  stated  by  them  in  a  quotation, . 
supplemMited  by  the  authorities  they  cite, 
which  we  take  from  their  brief;  "Where  a 
person,  knowing  that  a  testator,  In  making  a 
disposition  in  his  favor.  Intends  it  to  be  ap- 
plied for  purposes  other  tiian  his  own  bene- 
fit, either  expressly  promises,  or  by  silence 
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Implies,  that  be  will  carry  the  testate's  In- 
tention into  effect,  and  the  property  Is  left 
to  him  upon  the  faith  of  that  promise  or  mi- 
dertaklng.  It  Is  In  effect  a  case  of  trust;  and 
In  snch  a  case  the  conrt  wUl  not  allow  the 
devise*  to  set  up  the  statute  of  frauds,— or 
'rather  the  statute  of  wIUb,  by  which  the  stat- 
■vte  of  frauds  1b  now,  In  this  respect,  supersed- 
ed,—and  for  this  reason:  The  devisee,  by  his 
conduct,  has  Induced  the  testator  to  leave  blm 
the  property,  and,  as  Lord  Justice  Turner  says 
In  Russell  v.  Jackson  [10  Hare.  204],  'no  one 
«an  doubt  that.  If  these  defoidants  had  stat- 
ed that  he  wotild  not  carry  out  the  Inten- 
tions of  this  testator,  this  disposition  In  their 
favor  would  not  have  been  found  in  tills 
wUL'  But  In  this  the  court  does  not  violate 
the  spirit  of  the  statute,  but  for  the  same 
end,  namely,  prevention  of  frand,  it  Ingrafts 
tlie  trust  on  the  devise,  by  admitting  evi- 
dence which  the  statute  would  in  terms  ex- 
dude,  in  Older  to  prevent  the  party  from  ap- 
plying the  property  to  a  purpose  foreign  to 
that  for  wlilch  he  undertook  to  bold  it." 
Rockwood's  Case  (1636)  Cro.  EUz.  164; 
Gbamberlalne  v.  Ohamberloine  (167S)  Freem. 
Ch.  34;  Xhynn  v.  Thynn  (1684)  1  Vem.  296; 
Devenish  v.  Balnea  (1689)  1  Free.  Gh.  8;  Old- 
ham V.  liltchfleld  a7(K9  2  Vem.  606;  Drake- 
ford  V.  Wilks  (174T)  8  Atk.  689;  Beech  v. 
Kennegal  (1748)  1  Yes.  8r.  12S,  1  Amb.  67. 
and  1  Wils.  227;  Barrow  v.  Oreenough  (179B) 
8  Yes.  162;  Bym  v.  Godfrey  (1798)  4  Yes.  6, 
10;  Stlckland  v.  Aldrldge  (1804)  0  Yes.  616; 
Paine  v.  Hall  (1812)  18  Yes.  475;  Chambov 
lain  V.  Agar  (1813)  2  Yes.  &  B.  268;  Pod- 
more  V.  Gunning  (1836)  7  Sim.  644;  BusueU 
V.  Jackson  (1852)  10  Hare,  204,  211;  WaU- 
grave  v.  Tebbs  (1855)  2  Kay  &  3.  321,  822; 
Tee  V.  Ferris  (1856)  Id.  867;  Moss  v.  Ciooper 
(1861)  1  Johns.  &  H.  352,  366;  Jones  v.  Badley 
(1866)  L.  R.  8  Bq.  636,  652;  McC!ormick  v. 
Orogan  (1868)  L.  R.  4  H.  L.  82;  Spr^gett  v. 
Jennings  (1870)  L.  B,  10  Eq.  488,  485«  Row- 
botham  v.  Dunnett  (1878)  8  Oh.  Dlv.  430,  436; 
Boyes'  Case  (1884)  28  Gh.  531,  585;  Owlng's 
Case  (1828)  1  Bland,  370;  Hoge  v.  Hoge  (1832) 
1  Watts,  163,  215,  216;  BarteU  ▼.  Hanrlck 
(1868)  42  Ala.  60,  73;  OaldweU  v.  Caldwell 
(1870)  7  Bush.  615;  Dowd  v.  Tucker  a874) 
41  Conn.  187;  O'Hara  v.  Dudley  (1884)  86 
N.  T.  403;  Gllpatrlck  v.  Glidden  (1888)  81 
Me.  187,  16  AH  464;  Graves  v.  Graves  (1880; 
Sup.)  9  N.  X.  Supp.  145;  Ragsdale  v.  Rags- 
dale  (1880;  Miss.)  8  South.  315;  Larmon  v. 
Knight  (1882;  lU.  Sup.)  28  N.  B.  1116;  Gal- 
ther  V.  Galther,  3  Md.  Oh.  160;  Ohurch  v. 
Ruland,  64  Pa.  St.  432;  Yreeland  v.  WlUiams, 
32  N.  J.  Bq.  734;  Glass  v.  Hulbert,  102  Mass. 
24-40;  Browne,  St  Frauds,  p.  8,  $  93;  Towles 
V.  Burton,  Rich.  Eq.  Gas.  146;  Jones  v. 
McKee,  3  Pa.  St.  487,  6  Pa.  St  426;  Schultz's 
Appeal,  80  Pa.  St  586;  WUllams  v.  Fitch, 
18  N.  T.  546;  Campbell  v.  Brown,  128  Mass. 
23,  26;  Socher's  Appeal,  104  Pa.  St  608;  Pi- 
per T.  Hoard,  107  N.  Y.  82,  13  N.  E.  626; 
Rlcbardson'  v.  Adams,  10  Yerg.  273;  Hooker 
V.  Oxford,  83  Mich.  468;    De  Lanrencel  v. 


De  Boom,  48  Cal.  680;  Kennedy  v.  Kennedy, 
2  Ala:  671;  Brook  v.  Chappell,  84  Wis.  405; 
Thomson's  Lessee  v.  White,  1  Dall.  447; 
Oox  V.  Amsmann,  76  Ind.  212,  213;  Browne 
V.  Browne,  1  Har.  &  J. '480. 

If  the  position  so  assumed  were  correct, 
and  If  the  authorities  cited  could  be  held  to 
apply  under  the  statutory  provisions  in  this 
state  concerning  wills,  trusts,  and  frauds,— 
questions  upon  which  we  now  venture  no 
opinion,— it  Is  nevertheless  true  that,  upon 
the  allegations  of  any  paragraph  of  the  com- 
plaint the  letter  is  read  to  define  the  limits 
and'  character  of  the  trust  It  is  from  the 
letter  that  the  subject  of  the  trust  insisted 
upon  Is  to  be  taken;  It  is  from  the  letter 
that  the  objects  of  the  trust  must  be  learned; 
It  is  from  the  letter  that  the  time  and  man- 
ner of  performance  of  the  trust  shall  be  de- 
termined, if  at  all.  No  promise  of  Mrs. 
Orth  to  her  husband  Is  alleged  which  did 
not  have  reference  to  his  wishes  as  exiiresB- 
«d  In  the  letter.  No  promise  of  Mrs.  Orth 
to  WilUam  is  alleged  which  did  not 'have 
reference  to  the  wishes  otf  his  father  as  ex- 
pressed in  the  letter.  The  alleged  promises 
to  William  after  the  death  of  his  father, 
however,  do  not  constitute  an  element  in  the 
creation  of  a  trust.  If  a  trust  was  created, 
bnt  from  the  standpoint  of  the  appellants, 
may  possibly  be  considered  in  determining 
whether  Mrs.  Orth  violated  the  alleged  prom- 
ises to  her  husband. 

The  Important  question.  Involving  the  let> 
ter,  is  that,  as  we  have  said,  it  must  be  ac- 
cepted as  defining  the  scope  of ,  the  trust 
claimed.  The  oral  promises  constituting  the 
alleged  fraud,-^the  essence  of  the  trust  ex 
malefido,— considered  apart  from  the  letter, 
would  be  meaningless,  dnce  those  promises 
were  bnt  generally  to  carry  out  the  wishes 
expressed  in  the  letter.  The  alleged  oral 
promises,  without  the  letter,  do  not  define 
the  extent  of  the  property  to  be  regarded  as 
the  subject  of  the  trust,  nor  the  Interest  to 
be  held  for  the  several  alleged  beneficiaries, 
nor  the  time  when  the  trust  obligations' 
should  be  discharged.  In  a  word,  there  was 
nothing  definite,  in  the  conversation  alleged, 
as  to  any  element  of  a  trust  unless  possibly 
it  was  as  to  the  persons  hoped  to  be  bene- 
fited. If  we  are  correct  in  our  conclusions 
that  the  letter  laises  no  trust,  and  does  not 
limit  or  qualify  the  absolute  devise  and  be- 
quest to  Mrs.  Orth;  if  it  gives  to  the  appel- 
lants no  legal  or  equitable  Interest  In  the 
property,  and  does  not  supply  the  alleged 
trust  as  appellants  expressly  affirm  In  their 
able  bilefs;  and  If  it  must  be  looked  to  as 
defining  the  trust  claimed  to  arise  from  the 
alleged  fraud  of  Mrs.  Orth,— we  find  that  the 
same  uncertainty  and  indefinlteness  attend 
the  alleged  trust  ex  malefido  with  the  letter 
as  without  It  We  apprehend  that  authority 
should  not  be  required  to  support  the  propo- 
sition that  a  trust,  whether  declared  or  aris- 
ing from  conduct,  which  does  not  with  rea- 
sonable certainty   point  the  essential   ele- 
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ments  of  a  trnst,  Is  no  trust  at  all.  The  mle 
stated  by  Lewin  (page  56)  is,  "Nor  will  the 
trust  be  executed  if  the  precise  nature  of 
the  trust  cannot  be  ascertained."  Wb  do  not 
understand  the  appellants  to  maintain  that, 
as  a  rule  of  equity,  Mrs.  Orth  should  have 
been  punished,  or  that  her  children  shall  now 
be  punished,  to  the  extent  of  giving  up  all 
of  the  property  devised,  because  of  her  fraud 
or  their  fraud.  Nor  is  it  more  reasonable 
that  because  of  fraud,  if  such  it  be,  without 
being  able  to  ascertain  and  define  the  nature 
and  extent  of  the  trust  which  the  testator 
may  have  had  in  mind,  a  court  of  equity 
should  affix  the  punishment  at  a  sum  equal 
to  one-third  of  the  property  devised,  and  con- 
fer it  upon  William's  heirs.  If  we  are  un- 
able to  ascertain  the  nature  and  extent  of 
the  trust  intended,  we  are  powerless  to  en- 
force It,  and  are  unauthorized  to  gauge  it  to 
meet  the  ordinary  rules  of  equality.  As  al- 
ready inaicated,  the  letter  creates  no  trust, 
the  parol  promises  create  no  trust,  and  the 
letter  and  the  promises  together,  so  far  from 
creating  a  trust,  but  constitute  the  promise 
to  perform  in  the  future  a  duty  neither  legal 
nor  equitable.  Does  this  breach  of  duty 
worlE  such  fraud  and  Injustice  as  to  require 
that  equity  shall  construct  a  trust  in  behalf 
of  the  heirs  of  the  testator?  If  it  does,  equi- 
ty will  be  required,  contrary  to  the  views  of 
the  appellant,  and  contrary  to  our  view  of 
the  effect  of  the  letter,  to  go  to  the  letter, 
and  from  It  frame  the  terms  and  conditions 
of  the  trust,  and  supplement  them  with  the 
oral  pron^ise  creating  it,  and  ingraft  both  up- 
on the  will,  to  its  overthrow.  But  we  are  not 
willing  to  concede  that  the  fraud  Is  such  as 
to  raise  a  trust  ex  malefldo.  Such  a  trust, 
in  its  very  nature,  implies  the  absence  of  an 
intention  on  the  part  of  the  parties  to  cre- 
ate a  trust  by  their  own  expression,  -for  it 
would  be  but  to  repeal  the  statute  of  trusts 
(Rev.  St  1894,  §  3391;  Rev.  St.  1881,  !  2968), 
forbidding  the  creation  by  parol  of  a  trust 
concerning  lands,  to  permit  the  parties,  after 
declaring  a  parol  trust  and  violating  it,  to 
then  plead  that  violation  as  the  fraud  call- 
ing for  the  equitable  construction  of  that 
particular  trust.  "Constructive  trusts  in- 
clude all  those  instances  in  which  a  trust  is 
raised  by  the  doctrine  of  equity  for  the  pur- 
pose of  worlcing  out  Justice  in  the  most  ef- 
ficient manner,  where  there  is  no  intention 
of  the  parties  to  create  a  relation,  and  In 
most  cases  contrary  to  the  intention  of  the 
one  holding  the  legal  title,  and  where  there 
is  no  express  or  implied,  written  or  verbal, 
declaration  of  the  trust."  2  Pom.  Eq.  Jur. 
{  1044;  Perry,  Trusts,  i  166;  Pillow  v.  Brown, 
26  ArlE.  240;  HoUinshead  v.  Slmms,  51  Cal. 
158;  McLane  v.  Johnson,  43  Vt.  48;  Thomp- 
son V.  Thompson,  16  Wis.  91;  Collins  v.  Col- 
lins, 6  Lans.  368;  Griffith  v.  Godey,  113  U.  S. 
88,  6  Sup.  Ct  383;  Lewin,  Trusts,  p.  180, 
note  1;  Mescall  v.  Tuliy,  91  Ind.  96;  Wright 
V.  Moody,  116  Ind.  175,  18  N.  B.  608.  There 
are,  perhaps,  cases  where  parol  trusts,  in- 


effectual under  the  statute,  have  been  pro- 
cured by  such  fraud  and  deceit  as  that  equi- 
ty will  grant  relief  for  the  fraud,  without 
regard  to  the  declared  trust;  but  such  cases 
do  not  proceed  upon  the  idea  that  equity  en- 
forces the  trust  which  is  inhibited  by  the 
statute,  but  rather  upon  the  idea  that  equity 
constructs  a  trust.  If  Mrs.  Orth,  by  fraud, 
had  procured  the  execution  of  the  will  In 
this  case,  equity  would  have  held  her  a  trus- 
tee for  the  benefit  of  those  entitled  by  law 
to  the  property.  Possibly,  if  the  testator 
had,  after  the  execution  of  his  will,  mani- 
fested a  desire  to  create  a  specific  legal  trust 
in  belialf  of  his  children,  and  Mrs.  Orth  had, 
by  fraud,  dissuaded  him,  equity  would  have 
ridden  over  the  fraud,  and  established  a 
trust  on  the  terms  of  such  legal  trust.  Here 
we  have  no  showing  that  Mrs.  Orth  procured 
the  will  to  be  written  in  the  present  fonn, 
nor  have  we  allegations  of  an  intention  on 
the  part  of  the  testator,  subsequent  to  the 
execution  of  the  will,  to  execute  another  and 
different  will,  including,  specifically  or  gen* 
erally,  a  trust  of  the  character  of  that  here 
claimed.  Nor  have  we  allegations  of  a  de- 
sire on  his  part  to  execute  any  valid  sepa- 
rate instrument  declaring  such  a  trust  It 
is  alleged  generally  that  Mrs.  Orth  "dissuad- 
ed the  said  Godlove  from  making  changes 
in  his  said  will  in  favor  of  the  said  WUIiam 
H.  Orth,  or  making  oth«r  provisions  for  him 
which  he  would  otherwise  have  done";  but 
it  is  nowhere  alleged  that  the  testator  ex- 
pressed a  desire  to,  and  was  by  fraud  dis- 
suaded from  making,  a  trust  such  as  that 
here  sought  to  be  constructed  upon  equitable 
rules.  While  the  complaint  is  probably  sub- 
ject to  the  objectlcm  of  appellees'  counsel, 
that  it  does  not  allege  the  acts  constituting 
any  fraud  claimed  to  have  bnen  exercised, 
we  need  not  condemn  the  pleading  on  that 
ground;  but  giving  the  pleading  the  most 
favorable  construction , in  behalf  of  the  ap- 
pellants, the  fraud  of  Mrs.  Orth  consisted  in 
falling  to  comply  with  the  requests  contain- 
ed in  the  letter,  having  promised  her  bus- 
band  that  she  would  comply  with  them. 
This,  we  say,  is  not  such  fraud  as  equity 
would  accept  as  sufficient  to  require  the  con- 
struction of  the  trust  here  insisted  upon.  In 
27  Am.  &  Eng.  Enc.  Law,  p.  52,  it  is  said: 
"There  is  a  sharp  conflict  among  the  authori- 
ties as  to  what  constitutes  such  fraud  as 
will  Justify  the  admission  of  parol  evidence 
to  establish  a  trust  in  favor  of  the  grantor. 
The  earlier  English  cases  were  very  libeial 
In  admitting  such  evidence,  but  the  current 
of  modem  authority  Is  to  the  effect  that  parol 
evidence  Is  not  admissible  to  show  an  agree- 
ment to  hold  property  in  trust,  where  it  is 
conveyed  by  a  deed  absolute  on  its  face,  un- 
less the  Instrument  was  obtained  by  fraud, 
or  was  made  absolute  by  mistake.  In  other 
words,  while  the  refusal  to  execute  or  ac- 
knowledge such  trust  niay  constitute  fraud. 
In  a  certain  sense,  it  is  not  snch  fraud  as 
will  render  parol  evidence  admissible  to  es- 
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tablisb  the  tmst.  Any  other  nde  would 
make  the  statnte  of  frauds  practically  inef- 
fective. But  where  there  Is  fraud  In  obtain- 
ing the  conveyance,  or  in  the  means  used  to 
secure  Its  execution  in  the  particular  form  In 
which  It  is  drawn,  or  where,  by  accident  or 
mistake,  it  falls  to  express  the  real  intention 
of  the  parties,  parol  evidence  may  be  ad- 
mitted for  the  puriMse  of  affording  relief  to 
the  Injured  party."  To  these  propositions 
many  authorities  are  cited.  In  Jackson  v. 
Myers,  120  Ind.  504,  22  N.  E.  00,  and  23  N.  B. 
86,— a  suit  to  enforce  a  parol  promise  to  con- 
vey lands,— it  was  said:  "Conceding  that  he 
was  morally  bound  to  execute  a  conveyance 
without  demand  therefor,  hia  failure  to  do 
so  would  not  constitute  fraud.  To  so  hold 
would  be  to  abolish  all  distinction  Ijetween 
fraud  and  breach  of  contract."  In  Fouty  v. 
Fouty,  31  Ind.  433,— a  suit  for  like  purpose, 
—it  was  said:  "Representations  upon  which 
fraud  can  be  predicated  must  be  of  an  ex- 
isting fact,  or  of  a  fact  alleged  to  exist,  and 
not  a  mere  promise  to  do  something  after- 
wards." Rlchter  v.  Irwin,  28  Ind.  26,  pre- 
sented a  like  question,  and  was  decided  in 
the  same  way.  So  in  Peterson  v.  Boswell, 
137  Ind.  211,  36  N.  E.  845.  But  it  is  insisted 
by  appellants  that  there  is  a  distinction  be- 
tween deeds  and  wills,  as  to  the  fraud  nec- 
essary to  construct  a  tmst  It  Is  prolmbly 
true,  upon  the  English  cases,  that  where  a 
testator  has  by  his  will  made  an  absolute  de- 
vise, and  subsequently  has  formulated,  in 
writing  or  by  parol,  a  trust  which  he  de- 
sires to  ingraft  upon  such  devise,  or  desires 
to  make  a  new  will  expressing  such  trust, 
and  is  by  the  fraudulent  representations  and 
promises  of  the  devisee  prevented  or  wrong- 
fully dissuaded  from  doing  so,  equity  would 
construct  ttiat  trust,  and  deny  the  devisee 
the  fruits  of  the  fraud  perpetrated.  This 
may  be  true  as  to  a  will,  but  could  not  be 
true  as  to  a  deed,  because,  in  the  first  such 
trust  can  be  ingrafted,  and  In  the  last  all 
control  has  passed  from  the  grantor.  We 
have  already  shown  that  we  have  here  no 
case  parallel  to  that  of  the  testator  just  sup- 
posed, nor  have  we  any  reason  for  conclud- 
ing that  the  same  conduct  following  the  exe- 
cution of  a  will  should  l>e  more  effective  as 
a  fraud,  and  In  raising  a  trust  ex  maleflcio, 
than  if  It  had  been  exerted  to  procure  the 
execution  of  a  deed,  and  is  followed,  as  in 
the  case  of  the  will,  with  the  mere  omission 
or  refusal  to  execute  the  parol  promise. 
That  the  parol  promise  of  one  to  convey  to 
another  In  the  event  of  a  conveyance  to  him 
will  not,  upon  refusal  to  comply,  take  the 
case  out  of  the  statute  of  trusts,  lias  fre- 
quently been  decided,  by  thiscourt  Peterson 
V.  Boswell,  supra;  Fouty  v.  Fouty,  supra; 
Montgomery  V.  Craig,  128  Ind.  48,  27  N.  E.427; 
Pearson  v.  Pearson,  125  Ind.  341,  25  N.  B.  342; 
Wright  V.  Moody,  supra;  Mescall  v.  TuHy, 
91  Ind.  06;  Booker  v.  Booker,  75  Ind.  571; 
Irwin  V.  Ivers,  7  Ind.  308.  In  Sands  v.  Thom- 
son, 43  Ind.,  on  page  28,  this  court  quotes 


with  approval  the  following  extract  from 
Browne  on  the  Statute  of  Frauds:  "Sec. 
439.  The  fraud  against  which  equity  will  re- 
lieve notwithstanding  the  statute  is  not  the 
mere  moral  wroiig  of  repudiating  a  contract 
actually  entered  Into,  but  which,  by  reason 
of  the  statute,  the  party  is  not  bound  to  per- 
form, for  want  of  its  being  in  writing.  This 
was  clearly  laid  down  by  Lord  Macclesfield 
in  a  case  arising  upon  a  promise  of  a  defend- 
ant, about  to  marry,  that  his  wife  should  en- 
Joy  all  her  own  estate  to  her  separate  use 
after  the  marriage,  which  promise,  as  one 
made  upon  consideration  of  marriage,  could 
not  regiilarly  be  enforced.  His  lordship  de- 
clared that  in  cases  of  fraud  equity  would 
relieve,  even  against  the  words  of  the  stat- 
ute, as  if  an  agreement  In  writing  should  be 
proposed  and  drawn,  and  another  fraudu- 
lently and  secretly  brought  In  and  executed 
in  lieu  of  the  former,  in  this  and  sncb  like 
cases  of  fraud,  equity  would  relieve;  but  wliere 
there  was  no  fraud,  only  relying  upon  the 
honor,  word,  or  promise  of  the  defendant,  the 
statute  making  those  promises  void,  equity 
would  not  interfere."  Irwin  v.  Hubbard,  49 
Ind.  350  (see  page  355);  Hayes  v.  Burkam,  51 
Ind.  130;  Mescall  v.  Tally,  supra;  Wallace  ▼. 
Long,  106  Ind.  622,  6  N.  B.  066;  Oreen  v. 
Groves,  109  Ind.  618,  10  N.  B.  401;  Pearson  r. 
Pearson,  supra;  Stonehill  v.  Swartz,  129  Ind. 
310,  28  N.  B.  620. 

Upon  the  assumption  that  the  letter,  with 
the  parol  promise  to  comply  with  the  wishes 
therein  expressed,  constitutes  a  contract  to 
provide  for  William  M.  Orth,  by  the  will  of 
Mrs.  Orth,  the  case  of  Wallace  v.  Long,  su- 
pra. Is  pertinent,  not  only  upon  the  questicm  of 
fraud,  hut  also  upon  the  question  of  the  recov- 
ery of  damages  by  his  heirs  for  a  violation  of 
any  such  contract  In  that  case  a  child  had 
gone  into  the  family  of  Fette,  to  live  with  and 
as  a  member  of  such  family,  upon  the  parol 
promise  of  Fette  that  if  she  would  so  live 
with  his  family  during  the  lives  of  himself 
and  his  wife,  "they  would  treat  and  deal  with 
and  towards  her  as  their  child,  they  would 
make  her  their  heir,  and  at  their  death,  or  at 
the  death  of  the  survivor  of  the  two,  they 
would  will,  bequeath,  and  give  her  the  entire 
estate  of  which  they  were  possessed."  She 
remained  in  the  family,  complying  with  her 
part  of  the  contract,  until  Fette  and  wife  had 
both  died,  they  having  made  no  provision  by 
will  or  otherwise  for  the  child.  This  court, 
spealdng  by  Mitchell,  J.,  said:  "The  evidence 
in  tills  case  tends  to  support  the  view  that 
It  was  the  purpose  of  the  intestate  to  make 
provision  for  the  plaintiff's  ward  by  will, 
may  be  conceded;  but  as  the  agreement  to 
do  so  was  never  manifested  In  writing  sign- 
ed by  her,  and  as  it  involved  an  agreement 
for  the  sale  of  real  estate,  and  for  the  trans- 
fer of  penonal  property  exceeding  in  value 
$50,  such  agreement  was  subject  to  the  opera- 
tion of  the  statute  of  frauds,  equally  with 
ail  other  agreements  for  like  sales.  Because 
the  agreement  was  not  withdrawn  from  the 
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operation  of  the  statute  by  part  performance. 
It  cannot  be  gpeciflcally  enforced,  neither  can 
it  be  the  foundation  of  an  action  for  dam- 
ages." So  with  relation  to  the  obligation  sup- 
posed to  exist  from  the  lettt>f  and  parol  prom- 
ise to  assist  William  from  ttme  to  time,  and 
to  convey  to  William's  daughter  the  house 
and  lot  in  which  he  lived  with  his  family. 
However,  as  to  these  elements  of  the  alleged 
promises,  tjbere  is  no  charge  of  violation  by 
Mrs.  Orth,  and  should  be  considered  neither 
as  supplying  an  element  Ld  the  alleged  fraud 
nor  of  the  claim  for  damages.  Another  line 
of  decisions  In  this  state  is  probably  violated 
by  the  claim  of  the  appellants,  and  that  is 
that  equity  will  not  enforce,  In  behalf  of  a 
mere  volunteer,  an  executory  parol  trust.  Noe 
▼.  BoU,  134  Ind.  115,  83  N.  E.  905;  Peterson 
▼.  Boswell,  supra;  Stonehlll  v.  Swartz,  su- 
pra; Pearson  v,  Pearson,  supra;  Wright  v. 
Moody,  supra;  Gaylord  v.  City  of  Lafayette, 
115  Ind.  423,  17  N.  E.  809;  MescaU  v.  TuUy, 
supra;  Dunn  v.  Dunn,  82  Ind.  42;  Fouty  v. 
Fouty,  supra;  Irwin  v.  Ivers,  supra.  If  any 
of  these  cases  were  correctly  decided,  the  case 
falls  within  the  rule  suggested.  However,  we 
do  not  rest  our  decision  upon  this  suggestion, 
but  adhere  to  the  rules  which  directly  affect 
the  principal  questions  in  the  case.  The  Judg- 
ment of  the  circuit  court  is  affirmed. 

HOWARD,  J.  I  concur  In  the  decision 
reached  by  the  court  in  this  <»se.  I  thinic 
the  record  shows  that  the  testator,  in  devising 
his  property  to  his  wife,  did  not  thereby 
create  a  trust  In  favor  of  any  of  his  children, 
but  that  he  gave  his  property,  without  reser- 
vation, to  her,  relying  upon  her  judgment  and 
discretion  to  do  with  it  as  might  seem  best 
He  Indicated  to  her  what  he  thought  would 
be  best,  but  the  discretion  to  act  In  the  mat- 
ter was  wholly  left  to  her.  It  Is  evident  that 
he  was  not  clear  in  his  own  mind  as  to  what 
should  be  don&  The  future  might  make 
that  plain,  and  he  left  the  matter  hi  her 
hands,  asking  her,  as  she  promised,  to  do 
what  Bhoiild  be  right  when  the  time  came  for 
her  to  act.  That  she  might  be  able  to  ex- 
ercise this  discretion,  the  property  was  given 
absolutely  to  her.  There  was  no  trust  Im- 
posed upon  It  In  BO  far,  however,  if  at  all, 
as  the  opinion  holds  that  one  who,  without 
consideration  paid,  receives  title  to  real  es- 
tate, under  promise  to  reconvey,  may  after- 
wards refuse  to  convey,  and  Justify  such  re- 
fusal under  cover  of  the  statute  against 
frauds,  I  must  dissent  There  is  a  well-rec- 
ognized exception  to  the  application  of  the 
statute,  namely,  that  one  cannot  seek  to  Jus- 
tify bis  own  fraud  by  a  plea  of  the  statute 
against  frauds.  A  court  of  equity  will  not 
hear  him  make  such  a  plea.  Attempts'  to  re- 
tain possession  of  property  received  with  a 
promise  to  reconvey  will  also  be  overthrown, 
on  the  ground  that  the  conveyance  was  with- 
out consideration.  In  any  event,  a  court  of 
equity  will  seek  to  do  Justice,  within  the 
lines  of  law,  and  will  not  sanction  so  gross 


a  perversion  of  ft  statute  enacted  to  prevoit 
Injustice.  See  Balrd  v.  Balrd  (N.  Y.  App.)  40 
N.  E.  222;  Davis  v.  Whitehead  [1804]  2  Ol 
133;  also  6  Chi.  Law  J.  662,  720. 


(13  Ind.  App.  «04) 
CHICAGO  ft  B.  L  R.  CO.  V.  BBATTY. 
(AppeUate  Court  of  IndUna.     Nov.  26,  1895.) 
On  petition  for  rehearing.     Denied. 
For  original  opinion,  see  40  N.  E.  753. 

PER  CURIAM.    Behearlng  denied. 

ROSS,  J.,  dissenting.  The  appellant  peti- 
tions for  a  rehearing,  insisting— First,  that 
the  court  erred  in  holding  that  the  evidence 
is  sufficient  to  sustain  the  verdict;  and,  sec- 
ond, that  the  court  erred  In  holding  tUat 
the  evidence  establlBhes  the  cause  of  action 
charged  in  the  complaint.  The  theory  upon 
which  the  complaint— the  material  allega- 
tions of  which  are  set  out  In  the  original 
opinion— proceeds  Is  that  the  appellant  em- 
ployed an  Incompetent  servant,  and  that,  as 
a  result  of  the  Incompetency  of  said  servant, 
the  decedent,  who  was  also  an  employe  of 
appellant,  was  Injured.  The  facts  alleged 
show  the  decedent  and  Runyan  to  have  been 
fellow  servants.  For  the  mere  negligence^ 
of  Runyan,  resulting  In  Injury  to  the  de-' 
cedent,  api)ellant  would  not  ordinarily  be 
liable.  Of  course,  to  this  general  rule  there 
are  exceptions,  and  the  complaint  before  us 
seeks  to  allege  facts  creating  an  exception. 
The  -exception  sought  to  be  shown  Is  that 
the  servant,  Runyan,  was  Incompetent,  and 
that,  as  a  result  of  his  Incompetency,  the  de- 
cedent received  the  Injuries  which  resulted 
In  his  death.  In  order  that  the  complaint 
state  a  cause  of  action.  It  was  necessary  to 
allege  therein,  not  only  that  Runyan  was 
incompetent,  that  appellant  knew  of  his  In- 
competency, and  that  such  Incompetency 
was  the  cause  of  the  negligent  act  or  omis- 
sion which  brought  about  the  Injury,  but 
also  that  the  decedent  did  not  know  of  Run- 
yan's  incompetency,  and,  further,  that  the 
decedent  was  guilty  of  no  negligence  con- 
tributing to  his  own  Injury.  All  of  these 
facts  were  necessary  to  the  statement  of  a 
cause  of  action.  In  the  case  of  Railroad 
Go.  V.  Duel,  134  Ind.  166,  S3  N.  E.  365,  the 
court  says:  "It  follows  that  a  complaint,  in 
such  an  action  as  this,  mu&t  allege  not  only 
the  violation  of  the  master's  duties,  but  such 
performance  of  his  own  [the  servant's]  du- 
ties as  that  It  may  appear  that  be  has  not 
been  negligent  In  contributing  to  his  Injury, 
and  that  he  has  not  assumed  the  risks  In- 
cident to  the  defects  or  want  of  skill  of 
which  he  complains."  And  In  Ames  v.  Rail- 
way Co.,  135  Ind.  363,  35  N.  E.  117,  that: 
"In  actions  of  this  character,  therefore,  it  Is 
necessary,  not  only  to  allege  freedom  from 
contributory  negligence,  but  to  allege  such 
facts  as  show  that  the  Injury  was  not  the 
resTiIt  of  some  hazard  oC  the  aorrlce  assumed 
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by  the  aerrant,"  and,  further,  that  "this 
latter  requirement  la  usually  met  by  an  al- 
legation that  the  defect  or  want  of  skill 
complained  of  was  unknown  to  the  person 
Injured."  Upon  the  same  principle  rest  the 
decisions  in  Railway  Co.  v.  Stupak,  108  Ind. 
1,  8  N.  B.  630;  Railway  Go.  v.  Dalley.  UO 
Ind.  76,  10  N.  E.  631;  Railway  Go.  v.  Sand- 
ford,  117  Ind.  265,  19  N.  E.  770;  Railway 
Co.  V.  Corps,  124  Ind.  427,  24  N.  E.  1046; 
Railway  Co.  v.  Dunn.  138  Ind.  18,  36  N.  B. 
702,  and  37  N.  E.  546.  It  was  Incumbent 
upon  appellee,  In  order  that  be  recover,  that 
he  prove— First,  that  the  servant  Runyan 
was  Incompetent;  second,  that  some  negli- 
gent act  or  omission,  which  was  the  result 
of  his  Incompetency,  caused  the  Injury 
which  resulted  in  Robinson's  death;  third, 
that  the  appellant  knew  that  Runyan  waa 
Incompetent  for  the  service  for  which  he 
was  employed  and  was  required  by  appel- 
lant to  do;  fourth,  the  decedent,  Robinson, 
did  not  know  of  Runyan's  Incompetency; 
and,  fifth,  that  Robinson  was  guilty  of  no 
negligence  contributing  to  bis  injury.  In 
the  case  of  Railway  Co.  v.  Dunn,  supra, 
which  was  an  action  to  recover  damages  for 
personal  injuries  received  on  account  of  the 
Incompetency  or  unsklllfnlness  of  a  coem- 
ploy6,  the  court  says:  "There  Is  no  question 
but  that  the  appellee  and  the  engineer  were 
fellow  servants.  The  burden,  therefore, 
rested  upon  the  appellee,  as  to  this  element 
of  the  case,  to  establish,  by  a  preponderance 
of  the  evidence,  that  the  engineer  was  in- 
competent; that  the  injuries  were  caused  or 
aggravated  by  the  incompetency  of  the  en- 
gineer; the  absence  of  contributory  negli- 
gence^ and  of  knowledge  of  such  incompe- 
tency, as  well  as  the  presence  of  knowledge 
by  the  company  of  such  incompetency." 

I  am  of  the  opinion  that. the  evidence  In 
this  case  wholly  fails  to  establish  the  facts 
necessary  to  entitle  appellee  to  recover.  The 
only  evidence  relied  upon  to  prove  that  the 
servant,  Runyan,  was  incompetent  to  perform 
the  duttes  of  "hostler"  in  running  engines  In- 
to and  out  of  the  roundhouse  was  that  he  was 
not  an  engineer,  and  that,  in  order  to  fit  a 
man  for  that  Idnd  of  work,  be  should  have 
experience  as  a  fireman;  the  length  of  time 
which  he  should  serve  as  such  before  he  would 
be  competent  depending  much  upon  the  man. 
It  also  appears  that  Runyan  was  employed 
as  a  "wiper,"  but  that  on  several  occasions 
he  had  run  engines  in  and  out  of  their  stalls 
in  the  roundhouse.  That  on  this  occasion  he 
bandied  the  engine  in  a  proper  manner,  and 
Just  as  an  engineer  would  have  bandied  it, 
is  undisputed,  for  the  witness  Patrick  Welch, 
an  engineer  who  was  an  eyewitness  to  Run- 
yan's manner  of  operating  the  engine,  and 
the  only  person  who  testified  concerning  the 
way  in  which  it  was  operated,  said  It  was 
operated  "all  right  I  should  think  it  was 
managed  as  well  as  I  could  do  it  *  *  *  I 
didn't  see  anything  wrong  with  the  eng^ine.  I 
couldn't  have  moved  it  any  different  under 


the  ctrcnmBtanoea."  While  it  may  be  true 
that  ordinary  experience  is  necessary  to  qual- 
ify persons  for  the  performance  of  certain  du- 
ties requiring  special  skill,  yet  if  a  man,  with- 
out such  experience.  Is  able  to  and  does  per- 
form the  duties  as  well  as  those  who  have 
had  the  previous  experience,  he  is  not  Incom- 
petent simply  because  he  has  not  had  the  pre- 
vious experience.  Because  it  nsnally  requires 
experience  to  qualify  persons  for  the  i>erf orm- 
ance  of  certain  duties,  it  cannot  be  said  that 
a  person  who  performs  the  duties  without  sucb 
previous  experience  is  incompetent  simply 
because  he  has  not  liad  that  experience.  In- 
competency meajos  inability  to  do  or  perform 
the  work  undertaken.  An  incompetent  serv- 
ant is  one  who  has  not  the  required  abilities 
necesaeiiy  to  do  pn^terly  that  wliich  is  re- 
quired of  him.  Whether  this  inability  is  the 
result  ot  lack  of  experience,  because  not  en- 
dowed with  such  qualifications  by  nature,  or 
I>ecau8e  of  the  Impairment  of  natural  or  ac- 
quired abilitieB,  it  is  the  same-  But  before 
the  master  can  be  held  answerable  for  the  in- 
competency of  a  secant  it  must  be  shown  ei- 
ther that  he  knew  of  snch  incompetency,  or 
that  he  did  not  exercise  reasonable  care  in  the 
selection  of  such  servant. .  Railroad  Co.  v. 
Madden,  184  Ind.  402,  34  N.  E.  227.  There  is 
nothing  in  the  evidence  to  show  that  the  ap- 
pellant knew  that  Runyan  was  incompetent; 
neither  is  there  anything  to  show  that  it  did 
not  use  reasonable  care  in  his  selectioo.  If 
Runyan  was  inc(Mnpetent,  it  is  to  be  Inferred 
merely  from  the  fact  that  he  was  not  a  regu- 
lar engineer,  and  had  had  no  previous  experi- 
ence in  operating  engines,  except  what  he  had 
acquired  while  working  for  appellant  In  run- 
ning the  engines  into  and  out  of  the  round- 
house, before  the  time  when  he  started  to 
l)ack  the  engine  resulting  in  decedent's  in- 
jury. However  inexperienced  or  incompetent 
Runyan  may  have  been,  it  is  undisputed  that 
on  this  occasion,  at  least  he  started,  operat- 
ed, and  moved  the  engine  as  well  as  it  was 
possible  for  an  experienced  and  competent 
engineer  to  have  done.  If  he  started  and  op- 
erated the  engine  skillfully  and  prc4>erly,  the 
fact  that  he  bad  no  previous  experience  is  not 
sufficient  to  prove  him  to  have  been  incompe- 
tent While  it  is  admitted  that  Runyan  did 
not  blow  the  whistle  or  ring  the  bell  before  he 
started  the  engine,  does  that  fact  show  that 
he  was  incompetent?  Or  was  this  omissioa 
on  his  part  simply  such  negligence  as  might 
have  occurred  with  the  most  experienced  and 
competent  engineer?  It  requires  neither  skill 
nor  experience  to  ring  the  bell  or  blow  the 
whistle  of  a  locomotive  engine.  Any  child 
10  years  of  age,  except  it  be  physically  dis- 
abled. Is  capable  of  doing  both.  It  cannot 
be  claimed,  therefore,  tliat  Runyan  was  in- 
competent either  to  ring  the  l)ell  or  blow  tlie 
whistle.  If  he  was  competent  then  the  fact 
that  he  did  not  do  so  must  be  attributed  to 
his  oversight  or  forgetfnlness.  That  Runyan 
failed  to  ring  the  bell  aud  blow  the  whistle 
en.  this  occasion  are  the  only  facts  proven  te 
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show  negligence.  And  It  Is  settled  that  proof 
of  one  single  Instance  of  negligent  conduct 
Is  not  sufficient  even  to  show  that  a  servant 
Is  a  negligent  servant  The  charge  In  the 
complaint  is  negligence  on  the  part  of  ap- 
pellant, and  the  burden  rests  upon  appellee 
to  prove  It,  for  negligence  on  the  part  of  the 
master  is  not  presumed.  In  Railway  Co.  t. 
Sandford,  supra,  it  is  said:  "All  the  authori- 
ties agree  thdt  negligence  on  the  part  of  the 
employer  Is  not  to  be  presumed,  and  that  it 
rests  on  the  plaintiff  to  aver  and  prove  every 
fact  essential  to  the  existence  of  actionable 
negligence.  Riest  t.  City  of  Goshen,  ^  Ind. 
339;  Pennsylvania  Co.  y.  Wbitcomb,  111  Ind. 
212,  12  N.  B.  3S0;  Summerhays  v.  Railway 
Co..  2  Colo.  484;  Ralh-oad  Co.  y.  Thomas,  42 
Ala.  672;  State  v.  Railroad  Co.,  60  Md.  655; 
Davis  v.  RaUroad  Co..  20  Mich.  106;  The 
Gladiolus,  21  Fed.  417;  Oummings  v.  Furnace 
Co.,  60  Wis.  603,  18  N.  W.  742,  and  20  N.  W. 
665;  Belair  t.  Railroad  Co.,  43  Iowa,  602.  If 
the  bare  fact  that  on  this  occasion  Runyan 
failed  to  blow  the  whistle  or  ring  the  bell  la 
not  sufficient  to  prove  him  a  negligent  serv- 
ant, much  lees  is  it  sufficient  to  prove  him  an 
Incompetent  or  unskilled  servant,  or  that  ap- 
pellant was  negligent  in  employing  him.  Nei- 
ther incompetency  nor  unsklllfulness  of  a  co- 
servant  will  be  presumed.  In  order  to  make 
either  available  as  a  ground  of  action,  they 
must  be  proved,  and  merely  showing  the  man- 
ner in  which  he  did  ttie  particular  act  com- 
plained of  is  not  generally  of  Itself  sufficient 
to  warrant  such  Inference.  Wood,  Mast  & 
&  §  410.  The  failure  to  blow  the  whistle  or 
ling  the  bell,  if  It  can  be  said  that  they  were 
proper  or  necessary  (which  I  do  not  pretend  to 
decide),  was  nothing  but  an  oversight  on  Run- 
yan's  part,  and  they  were  not  omitted  by  blm 
either  because  he  did  not  know  bow  or  because 
it  required  skill  or  experience  to  enable  him 
to  do  them.  If  it  did  not  require  skill  or 
experience  to  qualify  him  to  do  these  things, 
then  their  omission  cannot  be  charged  to  his 
want  of  skill  or  experience.  The  authorities 
are  agreed  that  to  enable  a  servant  to  recover 
from  his  master  for  Injuries  received  through 
the  iustrumentaiityof  a  fellow  servant  he  is  re- 
quired not  only  to  show  that  such  fellow  serv- 
ant was  incompetent,  and  that  the  master  was 
guilty  of  negligence  in  employing  him,  but  that 
the  injury  was  the  proximate  result  of  the 
lack  of  qualification  of  such  fellow  servant. 
Wright  v.  Railroad  Co.,  25  N.  Y.  562;  Kersey 
T.  Railway  Co.,  79  Mo.  862;  Railway  Co.  v. 
Dunn,  supra;  McKlnney,  FeL  Serv.  §  70;  7 
Am.  &  Eng.  Bnc.  Law,  p.  844,  c.  7.  But  If 
the  injured  servant  knew  of  the  incompeten- 
cy of  his  fellow  servant  or  had  equal  oppor- 
timitles  with  the  master  to  obtain  Informa- 
tion thereof,  he  cannot  recover.  Ames  v. 
Railway  Co.,  supra,  and  cases  cited.  It  is 
undisputed  tiiat  Runyan  and  the  decedent. 
Robinson,  were  fellow  servants  together,  and 
liad  been  for  several  months  prior  to  the  hap- 
pening of  the  accident  which  resulted  In  the 
Ittttec's  death.    No  person  was  in  &  better  po- 


sition to  learn  and  none  knew  better  tlian 
Robinson  of  the  habit  of  Runyan  to  take  the 
engines  in  and  out  of  the  roundhouse,  and  of 
his  atdlity  to  do  so  propeiiy.  It  was  be  who 
opened  the  doors  to  permit  Rnnyan  to  take 
the  engine  out  on  this  occarion.  Under  these 
facts,  even  if  It  can  be  said  that  Runyan  was 
incompetent,  the  law  assumes  tliat  Robinson 
knew  it,  and,  continuing  to  work  with  him, 
assumed  tliat  as  a  risk  incident  to  his  em- 
ployment There  is  no  evidence,  therefore, 
in  my  opinion,  to  sustain  the  verdict,  and  for 
that  reason  I  think  a  rehearing  should  be 
granted. 

03  Ind.  App.  627) 
GERMAN  FIRE  INS.  CO.  t.  STEWART 

et  aL 
(AppeUate  Gonrt  of  IndUna.    Not.  26.  1895.) 

IhBUBASOB— FOBFSITURBB —  iNOtniBBAKOBS—  COH- 
DITIONS— WaIVBR —  BVIOBNCB. 

1.  In  an  action  on  a  fire  policy,  the  answer 
alleged  that  when  the  policy  was  issued  the 
buildings  were  used  as  tenements;  that  before 
the  loss  occurred  the  insured,  intending  to  nse 
them  for  other  purposes,  gave  notice  to  qnit  to 
the  tenants,  and  that  some  of  them  left;  that 
these  -facts  increased  the  risk.  Held,  that  a 
demarrer  was  properly  susdEiined,  as  the  answer 
did  not  allege  sufficient  facts  to  establish  a 
forfeiture,  under  a  stipulation  in  the  policy 
making  it  void  "If  the  hazard  be  Increased  by 
means  within  the  control"  of  the  insured. 

2.  The  mortgaging  of  property  will  not 
avoid  a  policy  thereon  providing  that  any 
change  "in  the  title,  interest  or  possession  of 
the  subject  of  insurance"  shall  avoid  it 

3.  The  fact  that  property  becomes  incum- 
bered by  a  Judgment  lien  will  not  avoid  a  policy 
thereon  providing  that  any  change  "in  the  title, 
interest,  or  possession  of  the  subject  of  in- 
surance   shall  avoid  it 

4.  A  demarrer  is  properly  sustained  to  a 
paragraph  of  an  answer,  in  an  action  on  a  fire 
policy,  alleging  a  forfeiture  by  sale  of  the 
property,  where  an  allegation  In  the  com- 
plaint that  plaintiffs  were  the  owners  when  the 
loss  occurred  renders  evidence  of  the  sale  ad- 
missible under  the  general  denial  entered. 

6.  A  general  exception  to  conclusions  of  law 
on  findings  of  fact  cannot  he  sustained  If  any 
of  them  are  not  subject  to  the  objection  urged. 

6.  The  sending  of  an  adjuster  by  an  insur- 
ance company  to  adjust  a  loss  is  a  waiver  of  a 
stipulation  in  the  policy  requiring  written  notic* 
of  loss. 

7.  The  retention  by  an  insurance  company 
of  proofs  of  loss  furnished  without  objection 
is  a  waiver  of  its  right  to  object  to  them 
for   insufficiency. 

8.  The  fact  that  an  insurance  company 
waived  the  written  notice  required  by  the 
policy  by  sending  an  adjuster  will  render  error 
in  the  admission  of  notice  of  loss  given  to  a 
local  agent,  not  authorized  to  receive  proofo  of 
loss,  harmless. 

8.  An  insurance  agent  authorized  to  make 
contracts  of  insurance  has  authority  to  receive 
proo&  of  loss. 

Appeal  from  circuit  court,  Blackford  conn^ 
ty;   E.  C  Vaughn,  Judge. 

Action  by  John  W.  Stewart  and  another 
against  the  German  Fire  Insurance  Company 
on  its  fire  policy,  f^om  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Chambers,  Pickens  St  Moores  and  Pierce  ft 
Remy,  for  appellant  Oantwell  &  Gantwell 
and  0.  F.  CoOLi^  foe  appellees. 
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BBINHARD,  X  The  at^iellees,  Stewart  and 
Wblte,  sued  the  appellant  on  a  policy  of  fire 
Insurance  executed  by  It  on  a  certain  build- 
ing. The  appellant  answered  In  five  para- 
graphs. Demurrers  were  filed  separately  to 
the  second,  third,  fourth,  and  fifth  paragraphs. 
These  were  overruled  as  to  the  second  and 
third  paragraphs,  and  sustained  as  to  the 
fourth  and  fifth.  The  cause  was  tried  by 
the  court,  and  upon  request  of  the  apx)ellant 
a  special  finding  of  facts  was  rendered,  to- 
gether with  a  statement  of  conclnslong  of  law 
ttiereon,  and  on  these  the  court  rendered 
Judgment  In  favor  of  the  appellees  for  the 
amount  of  Insurance  covered  by  the  policy. 
We  will  notice  such  wrors  only  aa  have  been 
discussed  by  counsel. 

The  second  assignment  of  errors  calls  in 
question  the  correctness  of  the  ruling  of  the 
coiurt  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  answer.  The  fourth  paragraph 
Is  based  upon  the  following  provision  of  the 
p<^cy:  "This  entire  policy,  unless  otherwise 
provided  by  agreement  ind<M«ed  hereon  or 
added  hereto,  shall  be  void  tf  the  hazard  be 
increased  by  means  within  the  control  or 
tmowledge  of  the  Insured."  It  is  averred  In 
this  paragraph  that,  at  the  time  of  the  execu- 
tion of  the  contract  of  insurance,  "the  said 
building  was  permanently  located  upon  the 
real  estate  upon  which  it  was  situated,  atid 
occupied  by  good  and  respectable  tenants,  and 
there  was  no  other  intention  or  purpose  upon 
the  part  of  the  plalntiflTs  than  that  the  same 
should  be  permanently  so  occupied  and  used, 
or,  at  least.  If  there  was  any  other  purpose  at 
the  time  of  the  execution  of  this  contract, 
such  puipose  and  Intention  was  concealed 
from  the  defendant  and  its  agent;  but  the  de- 
fendant avers  that,  during  the  lifetime  of 
said  policy,  and  a  short  while  before  the 
same  was  burned,  as  alleged  in  the  complaint, 
the  plaintiffs  changed  their  purpose  and  their 
Intention  with  respect  to  said  property,  and 
determined  to  remove  the  same  from  the 
place  where  it  was  situated,  or  to  sell  the 
same,  for  the  purpose  of  removal,  to  some 
other  person,  to  the  end  that  they  might  put 
more  valuable  Improvements  upon  the  real 
estate  upon  which  said  buildings  were  locat- 
ed; the  buildings  thereon  being  old  and  de- 
cayed, and  unfit  for  use,  and  the  real  estate 
upon  which  the  said  buildings  were  located 
being  valuable,  they  were  Inadequate  for  the 
best  returns  to  its  owners;  that,  in  pursu- 
ance' of  said  change  of  purpose  and  intention, 
the  plaintiffs  gave  notice  to  their  several  ten- 
ants occupying  said  building  to  quit  said 
premises  on  or  before  the  Ist  day  of  May, 
1803,  and  negotiated  and  contracted  with  said 
certain  parties  to  have  said  building  re- 
moved from  the  place  where  it  was  then  lo- 
cated to  some  other  place  or  piece  of  real 
estate  ttian  that  upon  which  it  was  at  the 
time  located;  that,  in  pursuance  of  said  no- 
tice to  quit,"  at  least  one  of  the  tenants  had 
quit  the  same,  and  so  much  of  said  building 
as  had  Iteea  occupied  by  him  was  vacant  at  the 


time  tlie  property  was  bnmed;  that  one  other 
tenant  had  removed  a  large  poi-tion  of  his  fur- 
niture from  said  building,  and  had  agreed  to 
turn  over  to  the  plaintiffs  their  own  tomitaie, 
which  he  was  th«i-using,  and  said  plaintiffs  had 
advertised  said  furniture  for  sale  preparatwy  to 
the  removal  of  said  building  from  the  premises 
where<Mi  the  same  was  located;  that  the  pur- 
pose. Intention,  and  conduct  of  the  plaintiffs 
were  public,  and  well  known  in  the  commu- 
nity and  vicinity  where  the  property  was  lo- 
cated; and  that  by  reason  of  all  the  facts 
above  set  forth  the  value  of  said  building  was 
greatly  reduced,  and  in  fact  and  effect  was 
rendered  of  no  value  whatever;  and  by  rea- 
son of  the  facta  above  set  forth  "the  tias^ 
ard  of  insurance  upon  said  property  was  great- 
ly increased,  and  the  interest,  title,  and  pos- 
session of  plaintiffs  in  said  property  so  in- 
sured was  greatly  changed,  not  on  account  of 
the  change  of  occupants  merely,  but  because 
of  the  change  of  the  purpose  and  intention  of 
the  plaintiffs  with  respect  to  said  property  as 
above  set  forth,  whereby  the  hazard  of  Insui^ 
ing  said  property  was  greatly  increased,  by 
means  entirely  within  the  control  and  knowl- 
edge of  plaintiffs,— of  which  facts  as  abovo 
set  forth  the  defendant  had  no  knowledge  or 
notice,  and  gave  no  consent  thereto,  as  stipu- 
lated for  In  said  policy.  Wherefore,  defend- 
ant says  said  entire  policy  of  Insurance  was 
rendered  absolutely  void,  and  the  defendant 
asks  Judgment  for  Its  costs." 

As  we  have  seen,  the  pleading  is  based  up- 
on that  clause  in  the  policy  which  provides 
against  any  increase  in  the  hazard  by  means 
within  the  control  or  knowledge  of  the  In- 
sured. Before  there  can  be  a  forfeiture  of  the 
policy  for  a  violation  of  this  condition,  it  must 
appear  that  the  appellees  were  guilty  of  some 
act  or  acts  reasonably  calculated  to  increase 
the  risk,  and  that  actually  did  increase  it. 
Ordinarily,  It  is  true,  the  question  whether 
certain  acts  of  the  assured,  as  a  change  of  use 
or  occupation,  will  increase  the  risk  or  not, 
is  one  for  the  jury  exclusively.  Insurance 
Co.  V.  Norman  (Ind.  App.)  40  N.  B.  1116;  In- 
surance Go.  V.  Deckard,  3  Ind.  App.  361,  28 
N.  B.  868;  Wood,  Ins.  S  243.  But,  before  the 
question  can  be  submitted  to  the  Jury,  it  must 
appear  from  the  pleading  that  the  plamtiff 
did  something  by  which  the  risk  was  en- 
hanced, and  the  act  must  be  specifically  stat- 
ed. It  is  not  sufficient  simply  to  aver  that 
the  hazard  was  increased,  without  showing 
the  means  by  which  it  was  done,  nor  can 
there  be  a  forfeiture  unless  the  act  or  change 
made  was  material  to  the  risk,  as  the  provisioa 
is  not  applicable  to  immaterial  changes  that  do 
not  produce  such  a  result  Wood,  Ins.  |  245. 
It  will  be  noticed  that  the  introductory  avei^ 
ments  in  the  paragraph  under  consideration 
have  reference  merely  to  the  condition  and  lo- 
cation of  the  property  at  the  time  the  Insnr. 
ance  was  effected.  The  statement  that  "there 
was  no  />ther  Intention  or  purpose  upon  the 
part  of  the  plaintiffs  than  that  the  same 
should  t>e  permanently  so  occupied  and  used,** 
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etc.,  la  ent&nely  foreign  to  the  material  avo^ 
ments  of  this  pleading  as  well  as  to  the  coo- 
tents  of  the  policy  Itself;  for  what  the  in- 
tention of  tlie  parties  was  must  be  gathered 
from  the  language  of  the  contract  between 
them,  and  does  not  depend  upon  the  mere 
understanding  of  one  of  the  parties.  Wheth- 
er the  appellees,  a  short  time  before  the  prop- 
erty  was  burned,  "changed  their  purpose  and 
their  Intention  with  respect  to  said  property, 
and  determined  to  remove  the  same  from  the 
place  where  it  was  situated,"  etc.,  can  cer^ 
tainly  not  be  material  to  the  risk,  so  long  as 
such  purxMse  or  intention  was  not  carried  out; 
and  hence  the  averment  of  such  purpose,  un- 
connected with  any  allegation  that  the  same 
was  actually  carried  out.  Is  Insufficient  to 
show  a  violation  of  the  clause  referred  to. 
Nor  do  the  remaining  averments  show  that 
anything  within  the  control  of  appellees  was 
done  which  could  have  Increased  the  hazard. 
We  tbInlE  that  the  court  had  a  right  to  say, 
as  a  matter  of  law,  that  the  facts  pleaded  do 
not  show  that  there  was  any  increase  of  the 
rislc,  within  the  scope  and  contemplation  of 
the  contract  The  demurrer  was,  therefore, 
properly  sustained.  ^ 

The  sustaining  of  the  demurrer  to  the  fifth 
paragraph  of  answer  Is  the  next  error  assign- 
ed. In  this  paragraph  it  is  averred  that, 
among  other  conditions  of  the  policy  of  in- 
surance sued  upon,  it  is  provided  that  "this 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  If  any  change,  other  than  by  the 
death  of  the  insnred,  tnlie  place  in  the  inter- 
est, title,  or  possession  ol  the  subject  of  in- 
surance, except  change  of  occupants  without 
Increase  of  hazard,  whether  by  legal  process 
or  Judgment,  or  by  voluntary  act  of  the  insured 
or  otherwise."  It  la  averred  that  the  interest 
of  the  plaintiffs  in  said  property  was  changed 
by  their  voluntary  act,  as  follows:  "That  aft- 
er the  date  of  the  execution  of  said  contract 
of  insurance,  and  while  the  same  was  In  force, 
the  plaintiffs  mortgaged  the  property  so  in- 
sured by  conveying  the  same  to  Absalom  T. 
Byall  and  Aaron  Blackford  to  secure  to  the 
mortgagees  a  debt  of  three  thousand  dollars, 
and  the  plaintUIs  also,  after  the  date  of  the 
execution  of  said  mortgage,  permitted  a  judg- 
ment to  be  taken  against  them  in  the  Black- 
ford circuit  court  in  the  sum  of  two  hundred 
dollars,  which  judgment  and  incumbrance  up- 
on said  property  became  and  remains  a  sub- 
sisting lien  after  the  date  of  the  execution  of 
said  contract  of  insurance,  which  said  mort- 
gage and  said  judgment  remained  a  subsisting 
and  existing  lien  and  incumbrance  upon  the 
property  insured  up  to  and  at  the  date  of  the 
burning  of  the  property,  as  appeared  in  the 
first  paragraph  of  plaintiffs'  complaint,  of  all 
«t  which  the  defendants  had  no  notice  or 
knowledge,  and  knowledge  of  which  was  by 
the  plnintifTs  concealed  from  the  defendant 
and  its  agents.  And  the  defendant  af  ers  that 
a  further  ciiange  in  the  interest  of  the  plain- 
tiffs IlU  said  property  was  had,  during  the  ex- 


latsnoe  of  aald  contract  of  InduranGe,  In  Oik, 
to  wit:  That  the  said  plaintiffs,  after  the  ex- 
ecution of  said  conti:act  of  insurance,  and  be> 
fore  the  property  therein  insured  was  burned, 
as  averred  in  said  first  paragraph  of  com- 
plaint, determined  and  agreed  to  remove  the 
buildings  from  the  place  where  the  same  wen 
located  to  another  and  a  distant  point,  and 
in  pursuanoe  of  said  agreement  and  determina- 
tion sold  the  said  buildings  at  and  for  a  con> 
sideration  the  amount  of  which  is  unknown  to 
this  defendant,  which  was  a  valuable  con^d- 
eration;  that  by  such  determination  and  agree* 
ment  between  themselves,  and  such  sale  of 
said  property,  all  interest  and  title  to  said 
property  was  divested  from  the  plaintiffs,  and 
the  said  buildings  so  Insured  became  the  prop- 
erty of  the  said  purchaser,  who  was,  under  the 
said  contract  of  sale,  entitled  to  the  possession 
of  the  same  on  or  about  the  1st  day  of  May, 
1883,  at  which  time  the  said  purchaser  waa 
to  take  possession  of  and  remove  the  said 
buildings  from  the  ground  upon  which  the 
said  buUdlngs  were  located  at  the  time  the 
contract  of  insurance  was  entered  Inta" 
Wherefore,  defendant  says  that,  by  reason 
of  such  change  in  the  interest  of  the  property, 
and  by  virtue  of  the  execution  of  said  mort- 
gage and  the  taking  of  said  judgment,  and 
the  sale  of  said  property  by  said  plaintUIS,  this 
entire  policy  haa  become  void. 

It  appears  ^m  this  pleading  that  the  ai>- 
pellant  bases  its  assertion  of  a  change  of  inter- 
est in  the  property  upon  two  propositions,  viz.: 
(1)  The  execution  of  a  mortgage  and  incum- 
bering of  the  property  by  this  and  a  judgment 
lien,  and  (2)  the  sale  of  the  property  and  vest- 
ing of  the  title  thereof  in  the  pnrchaser.  It 
will  be  noted  that  there  is  no  averment  in  the 
pleading  under  consideration  that  the  policy 
contained  an  express  condition  that  It  should 
be  void  in  case  a  mortgage  or  other  lien  or  in- 
cumbrance should  be  placed  upon  It,  nor  does 
it  appear  from  any  application  filed  with  the 
pleadings,  or  from  the  policy  itself,  that  the  In- 
sured answered  any  question  or  questions  caa- 
ceming  any  lien  or  incumbrance,  or  that  they 
made  any  verbal  representationaconcemingthe 
same,  or  concealed  any  fact  in  connection 
therewith.  The  question,  therefore,  reduces  it- 
self to  this:  Was  the  condition  that  a  change 
of  Interest^  should  avoid  the  policy  violated  by 
the  act  of  the  Insured  in  placing  upon  it  the 
Incumbrance  named  in  this  paragraph  of  the 
answer?  We  do  not  hesitate  to  say  that  this 
question  must  be  answered  in  the  negative. 
Forfeitures  are  not  favored  in  law,  and  the 
contract  of  Insurance  will  be  strictly  construed 
In  favor  of  the  insured.  No  condition  wiU  be 
extended  so  as  to  cover  matters  not  clearly  and 
unmistaicably  within  the  meaning  of  the  con- 
dition according  to  the  usual  and  ordinary 
meaning  of  the  words  used.  Wood,  Ins.  (  249; 
Insurance  Co.  v.  Deckard,  3  Ind.  App.  361,  28 
N.  £2.  868.  Had  the  company  intended  to  pro- 
vide against  incumbrances,  nothing  would  have 
been  easier  than  tlie  insertion  of  such  a  clause 
in  the  contract  by  clear  and  unmistakable  Ian- 
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rnage.  That  tills  'was  not  done  la  the  heat  of 
eTldence  to  our  minds  that  It  was  not  the  In- 
tention of  the  parties  that  the  policy  would  be 
violated  by  an  incumbrance  without  permis- 
sion. Certainly,  the  language  relied  upon  falla 
far  short  of  such  a  provision.  Wooddy  ▼. 
Insurance  Co.,  31  Giat.  362;  Wood,  Ina.  1 184. 
The  case  cited  was  a  suit  on  an  insurance  pol- 
icy containing  a  proyMon  that  "any  Interest 
In  property  insured,  not  absolute,  or  that  is  less 
than  a  perfect  title,  or  if  a  building  is  Insured 
that  Is  on  teased  ground,  the  same  shall  be 
speciflcally  represented  to  the  company  and 
expressed  in  this  policy  in  writing;  otherwise, 
the  insurance  shall  be  void."  It  appeared  that, 
at  the  time  the  insurance  was  contracted  for, 
the  Insured  had  a  fee-simple  estate,  conveyed 
by  deed  in  which  a  Hen  was  reserved  for  a 
portion  of  the  purchase  money.  The  lien  was 
not  known  to  the  company,  and  it  was  ccm- 
tended  that  the  failure  of  the  Insured  to  dis- 
close it  vitiated  the  policy.  It  was  held  that 
the  condition  had  reference  to  the  quantity  of 
the  Interest  or  estate,  which  was  measured  by 
its  duration,  or.  If  not,  the  words  used  could 
not  have  been  intended  to  guard  against  mere 
Incumbrances.  In  the  course  of  the  opinion  it 
was  said:  "The  flrat  i>art  of  this  oondition, 
'any  Intei^t  in  property  insured,  not  abso- 
lute,' has  been  Judicially  construed  In  other 
cases  as  referring  to  the  character  or  quality  ot 
the  estate.  The  term  'absolute,'  in  such  a  con- 
dition, has  been  held  to  be  synonymous  with 
'vested,'  and  used  in  contradistinction  to  'con- 
tingent' or  'conditional.'  Hough  v.  Insurance 
Co.,  29  Conn.  10.  And  so,  as  it  seems  to  me, 
the  words,  'or  [Interest]  lees  than  a  perfect 
title,'  in  the  connection  in  which  they  are  used, 
should  be  construed  as  referring  to  the  quan- 
tity of  the  interest  or  estate,  \rhich  la  meas- 
ured by  its  duration.  The  word  less'  is  a  term 
denoting  quantity.  An  estate  or  interest  'less 
than  a  perfect  title'  may  therefore  mean  one 
tliat  is  limited  in  its  extent  and  duration,— as 
an  estate  for  life,  for  years,  or  at  will,  'less' 
than  an  estate  in  fee  simple,  or  than  one  of 
unlimited  duration.  If  this  be  not  the  true 
construction,  I  am  still  of  opinion  that  under 
no  proper  construction  can  these  words  be 
taken  to  have  been  Intended  to  guard  against 
mere  incumbrances.  If  such  had  been  the  In- 
tention, language  more  appropriate  for  the  pur- 
pose would  have  been  employed,  as  we  find  In 
policies  where  disclosure  of  Incumbrances  Is 
required.  In  such  the  requirement  Is  generally 
plainly  expressed.  The  mere  failure,  there- 
fore, of  the  appellant  to  make  known  the  ex- 
istence of  the  lien  which  appeared  on  the  face 
of,  the  deed  (the  policy  not  requiring  such  dis- 
closure, and  no  inquiries  being  made)  did  not 
vitiate  the  insurance,  there  being  no  fraudu- 
lent intent;  and  no  such  intent  is  to  be  infer- 
red from  the  evidence."  As  to  the  other  al- 
leged violation,  viz.  the  sale  of  the  prcq>erty 
and  change  of  title.  It  is  not  averred  that  any 
deed  or  written  contract  was  executed,  and, 
the  building  being  a  part  of  the  realty,  it  Is 
doubtful  whether  the  allegations  amount  to  an 
T.42M.£.no.S — 19 


averment  of  a  sale.  Conceding,  bowerer,  that 
a  change  of  title  Is  sufficiently  averred,  It  does 
not  follow  that  the  appellant  was  harmed  by 
the  sustaining  of  the  demurrer.  The  appellees 
aver,  In  the  complaint,  that  they  were  the 
owners  of  the  property  burned.  This  was  s 
part  of  their  case,  and  before  they  could  re- 
cover of  the  appellant  they  were  required  to 
prove  such  ownership  at  the  time  of  the  fire. 
Any  evidence  tending  to  negative  the  appellees^ 
proof  of  ownership  was  proper  to  be  Intro, 
dnced  by  the  appellant  under  its  general  d»- 
niaL  Where  a  defense  is  set  out  in  one  para* 
graph  which  might  have  been  available  io  an- 
other, a  demurrer  to  such  paragraph  is  prop- 
erly sustained.  Wohlford  v.  Association  (Ind. 
Sup.)  40  N.  B.  OM.  The  court  committed  uo 
error  in  its  ruling  upon  the  fifth  paragraph  of 
answer. 

The  next  assignment  of  error  discussed  by 
appellant's  counsel  is  that  the  court  erred  in 
the  conclusions  of  law  stated  on  the  special 
finding  of  facts.  The  exception  taken  to  the 
conclusion  is  in  these  words:  "To  which  con- 
clusions of  law  the  defendant  at  the  time  ex- 
cepted." This  exception  does  not  test  th« 
sufficiency  of  each  conclusion  separately  If 
any  one  of  them  is  sufficient  Judge  Elliott, 
in  his  work  on  Appellate  Procedure,  says: 
"It  is  now  well  settled  that  the  proper  mode 
of  questioning  the  correctness  of  the  conclu- 
sions of  law  stated  by  the  court  upon  s 
special  finding  of  facts  is  by  excepting  at  the 
time  to  each  of  the  conclusions."  Elliott, 
App.  Proc.  783.  We  have  examined  the  con- 
clusions of  law  stated  by  the  court,  and  are 
of  opinion  that  not  all.  If  any,  of  them  are 
subject  to  the  objection  urged  by  appellant's 
learned  counseL 

The  overruling  of  its  motion  for  a  new  trial 
Is  the  last  error  assigned  and  discussed  by 
appellant.  Under  this  assignn^ent,  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings 
is  challenged.  We  have  examined  the  evi- 
dence, and  think  It  fairly  tends  to  support  the 
findings.  The  eleventh  finding  of  fact  is  that 
the  plalntlfts  have  In  all  things  compiled 
with  and  performed  all  the  terms  and  condi- 
tions of  the  policy  upon  their  part  to  be  per- 
formed. It  Is  contended,  In  this  connection, 
that  the  evidence  falls  to  show  that  the  appel- 
lees gave  such  notice  of  the  loss  as  the  pol- 
icy required,  and  that  the  above  finding  was 
contrary  to  the  evidence.  The  appellee  Stew- 
art testified  that,  on  the  Monday  or  Tues- 
day following  the  fire,  he  and  the  appellee 
White  talked  with  the  agent  of  the  appel- 
lant, one  William  Spence,  about  ,the  fire;  that 
he  told  Mr.  Spence  that  he  and  his  partner, 
White,  had  a  fire  loss  in  said  agent's  com- 
pany; that  Spence  replied  he  had  already 
notified  the  company  of  the  loss,  and  was 
looking  for  the  adjuster  any  day.  He  fur- 
ther testified  that  the  adjuster  did  come  to 
see  the  appellees  during  that  same  week,  or 
a  day  or  two  after  this  conversation,  and 
viewed  the  burned  premises,  and  talked 
about  adjusting  the  loss.    It  was  also  shown 
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that  on  the  17tb  day  of  June,  1893,  the  appel- 
lees made  out,  sljraed.  and  verlfled  a  certain 
"proof  of  loss"  concemlDg  said  burned  prop- 
erty, and  mailed  tlie  same,  properly  stamped 
and  directed,  to  tbe' appellant,  accompanied 
by  a  letter,  In  whlcb  the  appellees  nrged  the 
appellant  to  adjust  the  claim  at  once  and 
avoid  litigation.  The  appellee  White  also 
testified  to  the  conversation  Stewart  bad  with 
such  agent,  Spence,  and  stated  that  Spence 
said  he  had  notified  the  company  of  the  loss, 
and  was  looking  for  the  adjuster  at  any  time. 
It  seems  that  the  reason  the  loss  was  not  ad- 
Justed  was  because  the  adjuster  and  appel- 
lees could  not  agree  as  to  the  amount  We 
do  not  think  that  It  Is  within  the  power  of 
the  a'^pellant  to  question  the  validity  of  the 
notice  of  the  fire.  If  the  appellant  received 
notice  through  its  agent,  and  sent  its  adjuster 
to  make  a  settlement  of  the  loss,  the  sole  pur- 
pose of  the  notice  provided  for  in  the  policy 
bad  been  accomplished.  Although  a  written 
notice  may  have  been  provided  for  in  the  con- 
tract of  Insurance,  if  the  company  has  verbal 
notice  of  tbe  loss  through  its  agent,  and  acts 
upon  the  same,  the  requirement  for  written 
notice  Is  waived.  Tltresher  Co.  v.  Kennedy, 
7  Ind.  App.  602,  84  N.  B.  856;  Insurance  Co. 
T.  Cmtchfleld,  108  Ind.  618,  9  N.  E.  458.  The 
notice  to  the  agent  was  sufficient  notice  to 
tbe  company.  Insurance  Co.  v.  Hlnesley,  75 
Ind.  1.  We  think  tbe  evidence  tended  to 
•bow  that  tbe  company  received  notice;  but, 
If  it  bad  not,  It  waived  the  same  by  sending 
its  adjuster.  It  Is  also  urged  that  the  proofs 
of  loss  shown  to  have  been  furnished  the 
company  did  not  comply  with  the  require- 
ments of  the  policy.  There  is  evidence  to 
show  that  tbe  company  received  the  proofs 
sent,  and  retained  the  same  without  objec- 
tion, refusing  to  pay  tbe  loss  upon  other 
grounds.  If  It  did  so,  strict  performance  of 
the  condition  as  to  the  proof  of  loss  will  be 
deemed  waived.  Insurance  Co.  v.  Sweetser, 
116  Ind.  370,  19  N.  B.  150;  Insurance  Soc.  v. 
Olrton,  124  Ind.  217,  24  N.  E.  984.  The  fore- 
^ing  are  all  the  particulars  pointed  out  by 
appellant's  counsel  in  which  they  claim  a  fail- 
ure of  proof.  We  do  not  think  they  have 
made  good  their  contention. 

Some  objection  Is  nrged  to  tbe  ruling  of  the 
trial  court  in  admitting  certain  testimony. 
This  testimony  relates  to  the  conversation 
bad  by  the  appellees  with  tbe  appellant's  al- 
leged agent,  Spence.  It  Is  contended  by  ap- 
pellant's counsel  that  Spence  was  only  a  local 
agent  of  the  company  at  Hartford  City,  and 
that,  therefore,  bis  statements  concerning  the 
notice  of  the  loss  given  to  him  by  the  appel- 
lees were  not  binding  on  the  company.  If 
appellant's  counsel  are  correct  In  this.  It  does 
not  follow  that  any  reversible  error  was  com- 
mitted. As  we  have  already  shown.  If  the 
company  acted  upon  tbe  notice  by  endeavor- 
ing to  adjust  the  loss.  It  thereby  waived  such 
requirement,  and  tbe  evidence,  If  technically 
Incompetent,  could  not  have  been  harmful  to 
the  avpellant    But  It  does  not  appear  from 


the  undisputed  evidence  that  Spence  was  a 
local  agent  with  limited  authority,  as  con- 
tended. On  the  contrary,  there  is  evidence 
tending  to  show  that  he  was  tbe  general 
agent,  and  one  wbo  had  authority  to  make 
contracts  of  insurance.  The  company  was 
therefore  bound  by  anything  said  or  done  by 
him  in  reference  to  such  contract.  Klrlln  v. 
Association,  8  Ind.  App.  628,  85  N.  B.  39,  and 
86  N.  B.  156. 

We  have  examined  and  disposed  of  all  tbe 
questions  presented  by  appellant's  learned 
counsel,  and  have  not  been  able  to  discover 
any  reversible  error  In  the  rulings  complained 
of.    Judgment  affirmed. 


(U  Ind.  App.  640) 

MILWAUKEE  MECHANICS'  INS.  CO.  v. 

STEWART  et  aL 
(Appellate  Court  of  Indiana.    Nov.  28,  1805.) 

Flbadinos —  Exhibits  —  IsavRASo*  —  Waitbb  o> 

Conditions— Damao  es— Asbiokiiints 

or  Bbbob. 

1.  Where  an  exhibit  Is  filed  with  a  com- 
plaint,  It  is  an  exhibit  to  any  paragraph  ther» 
of  of  which  it  is  made  a  part. 

2.  Where  a  fire  insurance  policy  required 
assured  to  give  immediate  notice  to  fhe  com- 
pany of  any  loss,  and,  two  days  after  a  fire, 
assured  notified  the  company's  agent  thereof, 
who  notified  the  company,  which  sent  an  ad- 
juster to  the  scene  of  the  fire,  and,  after  the 
proofs  of  loss  were  filed,  the  company  demand- 
ed further  proofs,  the  condition  as  to  notice  to 
the  company  was  waived. 

3.  Where  a  fire  insurance  policy  provided 
that,  in  case  of  a  disagreement  as  to  the 
amount  of  a  loss,  before  an  'action  on  the  policy 
could,  be  brought  the  amount  of  the  loss  snould 
be  submitted  to  arbitration,  and,  after  the 
company's  adjuster  and  assured  had  negotiated 
as  to  the  amount  of  the  loss  without  agreeing, 
the  company  demanded  farther  proofs  of  loss 
and  refused  to  pay  anything  till  they  were  far- 
nished,  but  never  offered  to  submit  tbe  loss  to 
arbitration,  the  company  cannot  claim  that  a 
suit  brought  on  the  policy  four  months  there- 
after was  a  violation  of  its  terms  as  to  arbi- 
tration. 

4.  In  an  action  on  a  fire  insurance  policy, 
an  assignment,  by  defendant,  of  ground  for  a 
new  trial,  that  "excessive  damages  were  as- 
sessed," raises  no  question,  as  the  assignment 
should  have  been,  Error  in  the  assessment  of 
the  amount  of  the  recovery." 

Appeal  from  circuit  court,  Blackford  coun- 
ty; B.  C  Vaughn,  Judge. 

Action  by  John  W.  Stewart  and  others 
against  the  Milwaukee  Mechanics'  Insurance 
Company  on  a  fire  Insurance  policy.  Judg- 
ment was  rendered  for  plalutifts,  and  de- 
fendant appeals.     Affirmed. 

Chambers,  Pickens  ft  Moores  and  Pierce  & 
Remy,  for  appellant.  Cantwell  &  Cantwell 
and  O.  F.  ColBn,  for  appellees. 

REINHARD,  J.  This  Is  an  action  by  the 
appellees  against  the  appellant  on  a  policy 
of  fixe  Insurance.  Tbe  complaint  Is  In  three 
paragraphs.  There  was  a  demurrer  to  the 
third  paragraph  of  tbe  complaint,  which  was 
overruled,  and  this  ruling  was  excepted  to, 
and  Is  here  assigned  as  error.    One  of  tbe 
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objecUoDB  nrced  to  this  pleading  Is  tbat 
there  Is  no  copy  of  the  contract  declared  up- 
on filed  as  an  exhibit  therewith.  It  Is  aver- 
red tliat  a  copy  of  the  contract  of  Insurance 
is  filed,  marked  "Exhibit  A,"  and  Is  made  a 
part  of  the  complaint  It  Is  admitted  that 
there  is  an  Exhibit  A  filed  with  the  com- 
plaint and  copied  In  the  transcript,  bat  it  Is 
Insisted  that  this  Is  not  the  one  referred  to 
In  the  first  and  second  paragraphs  of  the 
complaint  The  practice  Is  well  settled,  by 
the  decisions,  that  where  an  exhibit  Is  once 
filed  with  a  pleading,  It  will  answer  as  an 
exhibit  for  all  subsequent  paragraphs  of  the 
same  pleadings  of  which  it  Is  made  a  part 
Engine  Co.  t.  Hensel,  9  Ind.  A  pp.  328,  36  N. 
B.  716;  Glass  t.  Murphy,  4  Ind.  App.  530,  30 
N.  E.  1097,  and  31  N.  E.  545.  What  U  said 
of  this  exhibit  applies  equally  to  Exhibit  B, 
which  Is  a  copy  of  the  written  assignment 
of  the  policy.  It  appears  in  the  record,  and 
Is  sufficient  as  an  exhibit  In  any  paragraph 
In  which  It  has  been  referred  to  as  such. 

The  policy  contains  a  stipulation  that  "if 
fire  occurs,  the  appellee  shall  give  Immediate 
notice  of  any  loss  thereof  In  writing,  and 
within  sixty  days  after  the  fire,  unless  such 
time  Is  extended  In  writing  by  the  company, 
shall  render  a  statement  to  the  company, 
signed  and  sworn  to  by  the  Insured,  stating 
the  knowledge  and  belief  of  the  insured  as 
to  the  time  and  origin  of  the  fire,  the  inter- 
est of  the  Insured  and  of  all  others  in  the 
property,  the  cash  value  of  each  item  there- 
of, and  the  amount  of  the  loss  thereon,  all 
Incumbrances  thereon,  all  Insurance,  whetb- 
«r  valid  or  not  covering  any  of  said  prop- 
erty, and  a  copy  of  all  the  descriptions  and 
schedules  in  all  policies,  any  change  In  the 
title,  use,  occupation,  location,  possession,  or 
exposures  of  said  property  since  the  Issuing 
of  this  policy,  by  whom  and  for  what  pur- 
pose any  building  herein  described  and  the 
several  parts  thereof  were  occupied  at  the 
time  of  the  fire,  and  shall  furnish.  If  re- 
quired, modified  plans  and  specifications  of 
any  building,  fixtures,  or  machinery  de- 
stroyed or  damaged."  It  is  alleged  tbat  the 
appellees  have  performed  all  the  conditions 
on  their  part  to  l>e  performed,  except  tbat 
they  did  not  immediately  notify  the  appel- 
lant In  writing  of  said  loss  for  the  reasons 
stated  In  said  pleading.  It  is  insisted  that 
the  paragraph  under  consideration  shows  on 
Its  face  that  the  stipulation  above  set  forth 
baa  been  violated,  In  that  the  appellees  did 
not  give  the  notice  required  by  the  contract 
The  pleading  undertakes  to  set  out  at  length 
the  various  steps  taken  to  comply  with  the 
terms  of  the  policy  after  the  loss.  It  is 
averred,  in  this  connection,  that  the  loss  oc- 
curred on  the  22d  day  of  April,  and  "tbat  the 
plaintiffs,  immediately  thereafter,  on  the 
24th  day  of  April,  notified  said  Rhoades  & 
Kinney,  who,  at  the  time  of  the  execution  of 
tbe  policy,  and  ever  since,  have  been  the 
agenta  of  said  company  in  said  town,  of  said 
loss."    It  iB  further  alleged,  In  this  para- 


graph, that  on  the  23d  day  of  April,  one  day 
after  the  fire,  the  agents,  Rhoades  &  Kinney, 
notified  the  defendants  of  the  loss  both  by 
telegram  and  letter,  and  that  on  the  27tb 
day  of  April,  the  said  agents  notified  the  de- 
fendant by  telegram  tbat  the  loss  of  the 
plaintiffs  was  total.  The  further  allegation 
occurs  that  the  said  agents,  Rhoades  &  Kin- 
ney, notified  the  plaintiffs  that  they  need  not 
give  any  further  notice  of  tbe  loss,  as  they, 
the  agents,  had  already  notified  defendant  of 
such  loss,  and  tbat  an  adjuster  would  come 
in  a  few  days  to  adjust  the  loss.  It  is  fur- 
ther averred  that  the  adjuster  did  come  on 
the  27th  day  of  April,  Just  a  week  after  the 
loss.  It  is  also  alleged  that  tbe  appellees 
made  proof  of  loss  on  the  17th  day  of  June, 
1893,  and  within  60  days  after  the  fire,  and 
that  thereafter,  and  more  than  60  days  prior 
to  tbe  bringing  of  this  action,  the  appellees, 
at  request  of  appellant  made  additional 
proof  of  loss.  Notice  to  the  agent  was  no- 
tice to  the  company.  Insurance  Co.  ▼. 
Crutchfield,  108  Ind.  518,  9  N.  B.  458.  The 
object  of  the  requirement  for  notice  Is  that 
the  company  shall  be  authoritatively  In- 
formed of  the  loss.  If  the  Insured  notify; 
the  agent  &ud  the  latter  send  written  no*, 
tices  to  the  home  office,  and  the  company 
act  upon  such  notice,  strict  performance  of 
tbe  requirement  as  to  notice  is  waived.  En-' 
glne  Co.  V.  Hensel,  9  Ind.  App.  828,  341, 
86  N.  E.  716;  Machine  Go.  ▼.  Gray,  100  Ind.' 
285.  That  the  appellant  was  entitled  to  no- 
tice of  such  character  as  the  policy  specified 
cannot  be  questioned.  But  it  had  tbe  un- 
doubted right  to  waive  such  notice.  Had 
the  company  refused  or  simply  failed  to  act 
upon  the  notice  given  when  received  by  it, 
there  might  be  some  Justice  in  Its  assertion 
that  It  refused  to  pay  because  it  had  not  re- 
ceived such  notice  as  the  contract  required.' 
No  waiver  could  have  been  Inferred  from 
mere  silence.  But  when  It  acted  upon  the 
notice,  and  recognized  the  sufficiency  there- 
of, by  requiring  additional  proof  of  loss,  and 
by  sending  an  adjuster,  as  alleged,  thus  re- 
quiring the  insured  to  perform  additional 
acts,  and  perhaps  incur  additional  expense, 
it  waived  strict  performance  of  the  condi- 
tion named.  Replogle  v.  Insurance  Co.,  132 
Ind.  360,  31  N.  E.  947;  Thresher  Co.  v.  Ken- 
nedy, 7  Ind.  App.  602,  507,  84  N.  B.  R50.  ' 
It  is  earnestly  Insisted,  however,  that  tbe 
paragraph  before  us  is  fatally  defective  for 
another  reason.  Proviso  15  of  the  policy  de- 
clared upon  reads  as  follows:  "In  tbe  event 
of  disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  apprais- 
ers, the  Insured  and  this  company  each  se< 
lecting  one,  and  the  two  so  chosen  shall  first 
select  a  competent  and  disinterested  umpire. 
The  appraisers  together  shall  then  estimate 
and  appraise  the  loss,  and  state  separately 
sound  value  and  damage,  and,  failing  te 
agree,  shall  submit  their  differences  to  the 
umpire^  and  tbe  award  in  writing  of  any  two 
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Hball  determlna  tbe  ainount  of  such  loss." 
And  proviso  19  of  said  policy  reads  tbus: 
"No  suit  or  action  on  ttils  policy  for  tbe  re- 
covery of  any  claim  shall  be  sustainable  In 
any  court  of  law  or  equity  until  after  full 
compliance  by  tbe  Insured  wltn  tbe  foregoing 
requirements,  nor  unless  commenced  witbln 
12  months  next  after  tbe  Hre."  A  stipula- 
tion In  the  policy  that  the  parties  will  submit 
any  disagreement  as  to  the  amount  of  dam- 
age by  flre  to  arbitration  is  valid  and  binding 
upon  tbe  parties,  and  if  the  agreement  to  sub- 
mit to  arbitration  is,  by  tbe  terms  of  the  con- 
tract, made  a  condition  precedent  to  the  main- 
taining of  an  action  on  the  policy,  such  action 
cannot  be  maintained  unless  and  until  the  re- 
quirement has  been  fulfilled.  Assurance  Go. 
V.  Koemer  (Ind.  App.)  40  N.  B.  1110;  Wood, 
Ins.  f  4{>6.  Ordinarily,  it  is  sufficient  for  tht 
plaintiff  to  aver  in  his  complaint  that  be  has 
performed  all  conditions  precedent  on  bis 
part  to  be  performed,  without  expressly  al- 
leging tbat  the  claim  does  not  fall  within  one 
of  the  conditions  named.  Underwriters  y. 
Darland,  123  Ind.  544,  24  N.  E.  221.  Ap- 
pellant's counsel  concede  tbe  correctness  of 
this  as  a  general  rule,  but  insist  that  the 
averments  of  this  complaint  talie  It  out  of  the 
general  rule,  and  cast  upon  tbe  appellee  tbe 
duty  of  averring  a  waiver  of  tbe  condition. 
Clause  19,  above  quoted,  provides  that  no  ac- 
tion is  maintainable  upon  the  policy  until  the 
insured  shall  have  complied  with  all  of  its  re- 
quirements. One  of  the  requirements  is  that 
tbe  amount  of  the  loss,  in  case  of  failure  to 
agree  upon  tbe  same,  shall  be  submitted  to 
arbitration.  Tbe  submission  to  arbitration  by 
the  insured,  where  the  contract  requires  bim 
to  procure  the  arbitration.  Is  a  condition  pre- 
cedent to  the  recovery  on  the  policy.  Wood, 
Ins.  g  457:  May,  Ins.  i  495;  Flaherty  v.  In- 
surance Ckx  (Pa.)  7  Ins.  Law  J.  226;  U.  8.  v. 
Robeson,  9  Pet  319;  Hamilton  v.  Insurance 
Co..  136  U.  S.  242,  10  Sup.  Ct  945;  RaUroad 
Ca  V.  March,  114  U.  S.  649,  5  Sup.  Ot  1035; 
Insurance  Co.  v.  Crelgbton,  51  Ga.  95.  It  is 
averred  in  tbe  pleading  before  us  that,  after 
the  appellant  had  been  notiSed  of  the  loss,  as 
set  forth,  the  appellant's  adjuster  visited  the 
town  where  the  fire  occurred,  for  the  pur- 
pose of  adjusting  said  loss,  and  viewed  the 
premises  wbere  said  fire  had  occurred,  and 
negotiated  with  tbe  appellees  rehitlve  to  the 
settlement  of  said  loss,  and  did  In  fact  adjust 
tbe  loss  on  the  personal  property  mentioned 
in  the  policy,  but  declined  to  adjust  the  loss 
on  said  building  mentioned  therein,  for  the 
reason  that  appellees  and  appellant's  said  ad- 
juster could  not  agree  on  tbe  value  of  said 
building  "and  for  no  other  reason."  It  tbus 
appears  that  the  value  of  the  building  burned, 
or.  In  other  words,  the  amount  of  tbe  dam- 
age, was  the  only  subject  upon  which  the 
parties  were  unable  to  agree,  and  that  the  re- 
fusal of  appellant  to  pay  was  based  upon 
.that  groind. 
It  is  not  contended  by  appellant's  couns^ 


tbat  tbe  company  may  not  waive  the  condi- 
tion, even  if  it  be  a  condition  precedent;  but 
it  is  claimed  tbat,  in  tbe  present  case,  it  ap- 
pears from  the  complaint  itself  that  the  com- 
pany did  not  waive  the  stipulation,  but  re- 
fused to  pay  expressly  because  It  deemed  the 
claim  to  be  excessiva  In  other  words,  it  Is 
insisted  that  it  is  shown  that  the  question  of 
damages  was  tbe  only  question  open  between 
the  parties,  and  that,  wtien  this  is  the  case, 
and  it  is  stipulated  tbat  sucb  question  siiall 
be  submitted. to  arbitrators,  a  proposal  by 
the  insured  to  arbitrate  becomes  a  condition 
precedent,  and  It  devolves  upon  the  plaintiff 
to  show  that  he  proposed  a  submission  and 
tbat  tbe  defendant  refused.  In  this  view  we 
cannot  concur.  The  rule,  as  stated  by  a 
standard  authority.  Is  thaV^f  the  company 
refuse  to  pay  the  loss,  without  offering  to  sub- 
mit the  question  as  to  the  amount  of  dam- 
ages to  arbitration,  this  would  amount  to  a 
waiver.  Wood,  Ins.  §  457.  The  facts  pleaded 
in  the  paragraph  before  us  not  only  fall  to  dis- 
close that  tbe  appellant  offered  to  submit  tbe 
question  to  arbitration,  but  they  expressly 
show  that,  after  the  disagreement  betwerti 
tbe  appellees  and  the  adjuster,  tbe  appellees 
furnished  to  the  appellant  proof  of  loss  oh 
said  building  under  the  policy,  and  tbe  ap- 
pellant, on  the  27th  day  of  June,  1893,  re-  . 
turned  such  proof  to  appellees  with  the  re- 
quest that  additional  proofs  be  furnished, 
and  indicating  what  such  proofs  should  con- 
tain. This  action  was  commenced  on  the  18th 
day  of  October,  1893,  or  nearly  four  months 
after  the  refusal  of  the  company  to  pay  lie- 
cause  of  the  alleged  insufficiency  of  the 
proof  a  It  thus  appears  that,  while  the  parties 
could  not  agree  on  tbe  amount  of  the  loss, 
the  appellant  also  refused  to  pay  anything, 
because  no  proper  proofs  of  loss  were  fur- 
nished, and  that  consequently  the  question  Of 
damages  was  not  the  only  one  open  betwecin 
tbe  parties  when  the  suit  was  brought.  We 
cannot  meet  tbe  appellant's  contention  better 
than  by  quoting  tbe  language  of  the  supreme 
court  of  Wisconsin  in  a  case  very  similar  in 
its  facts  to  tbe  case  at  bar:  "Counsel  lay 
stress  on  the  clause  of  the  policy  which  made 
the  loss  payable  00  days  after  the  proofs  were 
received  at  the  Chicago  office,  and  the  loss 
had  been  ascertained  by  tbe  arbitrators,  in  ac- 
cordance with  the  policy.  Tbe  policy  also 
provided  that  the  amount  of  sound  value  and 
of  damage  may  be  determined  by  mutual 
agreement  between  the  company  and  the  as- 
sured, or,  falling  to  agree,  the  same  shall 
then  be  determined  by  arbitrators  as  pre- 
scribed.' Manifestly,  there  was  no  intention 
of  requiring  a  submission  to  arbitrators  In 
case  tbe  parties  agree  as  to  tbe  amount  of 
such  loss.  The  presentation  of  proofs  to  the 
defendant,  as  Indicated,  was  In  effect  a  claim 
for  tbe  amount  of  the  loss  theretai  specified. 
It  was  somewhat  in  the  nature  of  a  stated 
account.  If  the  defendant  deemed  t)i« 
amount  too  large,  or  otherwise  unsatistactoiy. 
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It  could  eaaHy  have  made  the  same  manifest, 
or  requested,  or,  at  least,  suggested,  an  ar- 
bltratioa.  But  tbe  defendant  silently  ac- 
quiesced In  tbe  .claim  for  three  months  be- 
fore the  commencement  of  the  action.  It  then 
sought  to  use  the  arbitration  clause,  not  to 
reduce  tbe  amount  of  the  claim,  bnt  to  de- 
feat the  policy  altogether.  To  allow  the 
clause  to  have  such  an  effect  would  be  to  ose 
It  as  an  Instiximent  for  alluring  the  imwary 
into  a  trap  from  which  there  could  be  no 
escape.  Certainly,  such  a  construction  should 
not  be  given  to  the  clause  unless  the  lan- 
guage Imperatively  requires  it  But  the  ar- 
bltmtion  was  only  provided  for  in  case  the 
parties  failed  to  agree.  In  case  they  dis- 
agreed, and  the  amount  of  loss  was  sub- 
mitted to  arbitrators,  then  the  same  was  not 
to  be  payable  until  determined  by  their 
award,  even  though  it  should  not  be  made 
until  weeks,  or  even  months,  after  the  ex- 
piration of  tbe  60  days;  and  the  provision 
making  such  an  award  a  condition  precedent 
to  tbe  commencement  of  a  suit  npon  tbe  pol- 
icy presupposes  such  failure  to  agree  and  con- 
sequent arbitration."  Vanglndertaelen  v  In- 
surance Co.,  82  Wta.  112,  118,  51  N.  W.  1122. 

Appellant's  learned  counsel,  in  connection 
with  their  argament  on  the  court's  ruling  up- 
on the  demurrer  to  this  pleading,  refer  to  a 
letter  introdoced  In  evidence,  and  purporting 
to  have  been  written  by  appellant's  adjuster 
to  the  appellees,  In  which  tbe  subject  of  ap- 
praisement by  arbitration  Is  mentioned,  and 
It  is  stated  that  the  company  will  Insist  upon 
all  the  defenses  open  to  it  But  the  counsel 
for  appellant  well  know  we  cannot  consider 
this  letter  in  connection  with  the  paragraph 
of  the  complaint  before  us,  unless  It  is  In 
some  way  brought  into  this  paragraph;  nor 
have  we  been  able  to  And  in  the  pleadhig  any 
averment  which,  as  counsel  say,  "Is  an  ac- 
knowledgment of  this  notice."  We  think  the 
complaint  shows  a  waiver  of  tbe  condition 
as  to  arbitration  by  averring  that,  after  the 
disagreement  as  to  the  amount  of  damages,  the 
appellant  required  further  proofs  of  loss,  thus 
in  effect  denying  its  liability  to  pay  any 
amount  In  the  absence  of  such  proofs.  This 
is  upon  the  theory  that  the  clause  makes  the 
appellees'  proposal  to  arbitrate  a  condition 
precedent  But  we  do  not  think  it  is  such  a 
condition.  The  contract  does  not  require  the 
appellees  to  propose  arbitration,  any  more  than 
It  does  the  appellant.  It  was,  therefore,  as 
much  the  duty  of  the  appellant  to  make  the 
proposal  as  it  was  that  of  the  appellees.  There 
being  no  averment  that  the  appellant  demand- 
ed, and  appellees  refused,  an  arbitration,  and 
nothing  from  which  the  same  can  be  Inferred, 
there  Is  nothing  to  indicate  that  the  appellees 
violated  tbe  condition  referred  to.  There  was 
no  error  in  overruling  the  demurrer. 

There  was  a  trial  by  tbe  court,  and  a  special 
finding  and  conclusions  of  law.  The  appel- 
ant filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exception  entered  to  the  rul- 
ing.  One  of  tbe  grounds  relied  upon  for  a 


new .  trial  was  that  excessive  diamages  were 
assessed.  Counsel  for  appellees  insist  that 
this  assignment  raises  no  qneatloa  In  this 
view  of  the  law  we  feel  bound  to  concur. 
The  action  is  ex  contractu  in  form,  and  In 
such  an  action  the  fifth,  and  not  the  fourth, 
statutory  cause  must  be  specified,  the  fourth 
applying  only  to  cases  of  tort  As  was  said 
by  the  court  in  McKlnney  t.  State,  117  Ind. 
26,  19  N.  B.  613:  "It  is  now  insisted  that 
the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial,  which  assigned, 
among  other  causes,  that  the  damages  wera 
excessive.  This  conclusion,  it  is  said  is  Inevl« 
table,  because  tbe  amount  allowed  is  in  ex- 
cess of  the  sum  claimed  In  the  complaint.  It 
will  be  observed  there  was  no  objection  to 
the  amount  of  the  recovery,  nor  did  the  de- 
fendant move  the  court  to  modify  the  amount 
allowed  as  attorney's  fees.  The  assignment, 
as  a  cause  for  a  new  trial,  that  the  damages 
are  excessive,  does  not  call  In  question  the 
amount  of  the  recovery  in  an  action  on  coa- 
tract  It  has  often  been  decided  that  this 
assignment  is  only  applicable  to  cases  of 
tort"  The  same  question  arose  in  tbe  case 
of  Machine  Co.  v.  Gray,  114  Ind.  340,  16  N. 
E.  787.  The  following  language  was  used 
by  the  court:  "In  its  motion  for  a  new  trial, 
plalntm  assigned  the  fourth  statutory  cause, 
namely,  'excessive  damages,'  and  not  the  fifth 
cause,  namely,  'error  in  the  assessment  of  the 
amount  of  recovery,  whether  too  large  or  too 
small,  where  the  action  is  upon  a  contract,' 
etc.  Tbe.  fourth  statutory  cause  for  a  new 
trial  'is  proper  only  In  case  of  torts.' " 

It  is  also  complained  "that  the  Judgment 
does  not  conform  to  the  findings  of  fact  nor 
the  conclusions  of  law."  The  conclusions  of 
law,  in  effect,  are  that  tbe  appellees  are  en- 
titled to  recover  of  appellant  a  certain  amount, 
with  6  per  cent  interest,  and  that  appellant 
is  liable  for  this  amount  The  Judgment  suf- 
ficiently follows  such  conclusions.  The  appel- 
lant could  doubtless  have  saved  the  point  as 
to  the  amount  of  the  recovery  by  taking  Its 
exception  to  the  conclusions  of  law  severally, 
but  as  It  attacks  such  conclusions  Jointly  or 
collectively,  the  correctness  of  the  conclusion 
which  fixes  tbe  amount  of  recovery  Is  not 
questioned.  There  was  no  error  in  overrul- 
ing the  motion  for  a  new  trial  upon  tbe 
grounds  referred  to.  The  remaining  ques- 
tions In  this  case  have  been  decided,  adverse- 
ly to  appellant.  In  the  recent  case  of  Insur- 
ance Co.  V.  Stewart  (Ind.  App.)  42  N.  E.  2S6. 
Judgment  affirmed. 

(U  lad.  App.  «5Sh. 
KIDDER  v.  BIDDLB  «t  aL 
(Appellate  Ooort  of  Indiana.    Nov.  26,  1895.) 

Con VBBaiON— What  Constitutm. 
1.  Where  a  person  sends  a  draft  to  a  cor- 
poration, to  be  discounted,  and  the  proceeds  used 
to  pay  a  note  of  the  corporation  on  which  the 
sender  was  liable  as  Indorser,  and  the  president 
of  the  corporation,  though  ignorant  that  the 
draft  was  sent  for  such  purpose,  uses  the  pro- 
ceeds to  pay  other  debts  of  the  corporation,  he 
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]b  liable  to  the  sender  for  conTersion  of  the 
draft.     Ross,  J.,  dissenting. 

2.  The  fact  that  the  sender  was  indebted  to 
the  corporation  in  excess  of  the  draft  is  imma- 
terial. 

Appeal  from  circuit  court,  Ylgo  county;  Da- 
vid N.  Taylor,  Judge. 

Action  by  Clement  M.  Blddle  and  others 
against  Willard  Kidder.  There  was  a  Judg- 
ment for  plaintifCa,  and  defendant  appeals. 
Afflrmed. 

Royse  &  Walker  and  Geo.  A.  Knight,  for 
appellant  McNutt,  McNutt  &  McNutt,  for  ap- 
pellees. 

i 

'  DAVIS,  J.  The  facts  out  of  which  this  con- 
troversy arises  are  as  follows:  On  January 
i,  1890,  the  Sandford  Fork  &  Tool  C!ompany, 
by  its  then  president,  Robert  Nixon,  executed 
to  appellees  its  note,  of  which  the  following  is 
a  copy,  to  wit:  "?1,935.20.  Terre  Haute,  Ind., 
Jan.  4th.  1890.  Four  months  after  date,  I 
promise  to  pay  to  the  order  of  C.  M.  Biddle 
&  Co.,  nineteen  hundred  and  thirty-five  and 
*Vioo  dollars,  at  National  State  Bank  of  Ter- 
re Haute,  Ind.,  for  value  received,  without  any 
relief  whatever  from  valuation  or  appraise- 
ment laws,  with  eight  per  cent,  interest  from 
maturity,  until  paid,  and  attorney's  fees. 
[Signed]  Sandford  Fork  &  Tool  Co.,  Robert 
Nixon,  President."  This  note  appellees,  before 
Its  maturity,  negotiated  in  bank,  and  indorsed 
It  The  Sandford  Fork  &  Tool  Company, 
shortly  before  said  note  matured,  discovered 
that  It  would  be  unable  to  meet  said  note  at 
maturity,  and  it  wrote  a  letter,  by  said  Nixon, 
who  was  then  superintendent  of  the  Sand- 
ford Fork  &  Tool  Company  (the  appellant  in 
the  meantime  having  been  elected  president  of 
said  company),  requesting  appellees  to  send 
said  Sandford  Fork  &  Tool  Company  their 
acceptance  for  $1,935.20,  to  be  discounted  by 
said  tool  company,  and  the  proceeds  to  be  used 
by  said  tool  company  to  take  up  said  note. 
This  letter  is  as  follows:  "Terre  Haute,  Ind., 
April  30th,  1890.  Messrs.  C.  M.  Biddle  &  Co., 
Philadelphia,  Pa. — Gentlemen:  Kindly  send  us 
your  acceptance  for  $1,935.20  to  take  up  note 
for  like  amount  due  May  7th.  Kindly  let  us 
have  it  dated  a  few  days  ahead  of  the  other, 
80  we  can  get  it  discounted  out  of  town.  If 
necessary.  Yours,  very  truly,  [Signed]  Sand- 
ford Fork  &  Tool  Co.,  N."  The  appellees  an- 
swered said  letter,  and  inclosed  their  accept- 
ance to  the  Sandford  Fork  &  Tool  Company, 
which  letter  and  acceptance  are  as  follows: 
"Philadelphia,  Pa.,  May  3rd,  1890.  To  Sand- 
ford Fork  &  Tool  Co.,  Terre  Haute,  Ind.— 
Gentlemen:  Please  find  Inclosed  acceptance 
for  $1,935.20,  per  your  request  of  30th.  Kind- 
ly send  us  your  note  for  like  amount  and  date, 
and  oblige.  Respectfully,  [Signed]  C.  M.  Bid- 
dle &  Co."  The  acceptance  Is  in  words  and 
figures,  as  follows,  to  wit:  "$1,935.20.  Terre 
Haute,  Ind.,  May  3rd,  1890.  Four  months  aft- 
er date,  pay  to  the  order  of  Sandford  Fork  & 
Tool  Co.,  nlueteen  hundred  and  thirty-five  and 
*o/i«o  dollars,  value  received,  and  charge  the 


same  to  account  of  Sandford  Fork  &  Tool 
Co.,  per  Willard  Kidder,  Pres't  To  Clement 
M.  Biddle  &  Co.,  168  Church  Street,  New 
Tork  City."  "Accepted  payable  at  Imp.  & 
Traders'  Bank,  N.  Y.  C.  M.  Biddle  &  Co." 
The  appellees  had  a  branch  ofilce  in  New  Tork 
City,  and  branch  offices  in  several  other  cities, 
but  their  principal  office  and  place  of  business 
was  In  the  city  of  Fhlladelpbia,  Pa.  The  let- 
ter containing  the  above  aoceptancewas  receiv- 
ed by  the  Sandford  Fork  &  Tool  Company, 
and  opened  by  Emory  GIbbs,  the  bookkeeper 
of  the  Sandford  Fork  &  Tool  Company,  and 
the  acceptance  was  by  him  delivered  to  ap- 
pellant as  president  of  said  company,  on  the 
street  in  Terre  Haute,  with  a  number  of  other 
bills,  checks,  and  drafts  belonging  to  said 
tool  company.  Appellant  took  said  acceptance 
to  the  Fii'st  National  Bank  of  Terre  Haute. 
Ind.,  and  procured  it  to  be  discounted,— he  in- 
dorsing it  as  follows:  "Sandford  Fork  &  Tool 
Co.,  per  Willard  Kidder,  President"— and  ob- 
tained thereon  the  sum  of  $1,883.60,  with  which 
money,  so  obtained,  he  paid  the  wages  due  the 
employes  of  the  Sandford  Fork  &  Tool  Com- 
pany. Appellant  did  not  use  one  dollar  of  It 
for  his  own  personal  or  Individual  use  or  bene- 
fit No  part  of  this  money,  so  obtained  on  the 
acceptance,  was  used  to  pay  the  note  of  $1,- 
935.20,  dated  January  4,  1890.  Subsequently, 
appellees  paid  said  note  and  acceptance.  The 
Sandford  Fork  &  Tool  Company,  shortly  there- 
after, to  wit,  on  or  about  the  day  of 

May,  1890,  passed  Into  the  hands  of  a  receiver. 
It  clearly  appears  that  appellees  placed  the 
acceptance  in  the  hands  of  the  Sandford,  Fork 
&  Tool  Company  for  the  sole  and  express  pur- 
pose of  paying  the  note.  The  acceptance  was 
not  a  loan  for  consumption  by  said  corpora- 
tion, but  It  was  placed  In  the  hands  of  the  cor- 
poration to  use  in  extinguishing  the  note  on 
which  appellees  were  liable.  It  is  not  claimed 
that  the  appellant  had  any  actual  knowledge 
of  the  correspondence,  hereinbefore  referred  to, 
between  the  corporation  and  the  appellees. 
Neither  does  it  appear  that  he  knew  of  the 
purpose  for  which  the  acceptance  was  sent  by 
the  appellees  to  said  corporation.  Instead, 
however,  of  using  the  money  realized  on  the 
acceptance  In  the  payment  of  the  January 
note,  the  corpcontlon.  through  the  appellant 
used  the  money  to  pay  off  the  employes.  The 
note  was  suffered  to  be  protested  for  nonpay- 
ment, and  ultimately  was  paid  by  the  appellees, 
who  were,  later,  and  after  it  had  become  due, 
in  like  manner  obliged  to  pay  the  draft.  The 
Sandford  Fork  &  Tool  Ccxnpany  never  sent 
appellees  "the  note  of  the  date  and  amount"  of 
the  acceptaiice.  This  action  was  instituted  in 
the  court  below  by  appellees  against  appellant 
to  recover  the  money  realized  on  the  accept- 
ance. A  trial  by  the  court  resulted  In  a  judg- 
ment for  the  amount  so  received  on  the  ac- 
ceptance, with  interest,  against  the  appellant 
The  errors  assigned  are  the  overruling  of  ap- 
pellant's demurrer  to  the  several  paragraphs 
of  the  complaint,  and  the  ovemiUng  of  his 
motion  for  a  new  trial. 
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The  first  paragrapb  ee^s  out  tbe  facts  In  de- 
tail, subBtautially  as  hereinbefore  stated.  It 
is  urged  tbat  it  fails  to  aver  ownership  by 
appellees  of  the  acceptance,  or  tbe  money 
wlilch  was  obtained  on  it  by  discounting  it. 
Tbe  contention  is  that  the  facts  clearly  show 
tbat  tbe  relation  of  debtor  and  creditor  was 
created  between  appellees  and  the  corpora- 
tion, and  that  tbe  use  of  the  money  obtained 
by  discounting  said  acceptance  to  other  pur- 
poses than  taldng  up  the  note  constituted 
simply  and  only,  a  breach  of  contract,  for 
Which  a  right  of  action  for  money  bad  and 
received  might  iiave  been  maintained  by  ap- 
pellees against  the  corporation.  The  second, 
paragraph  is  for  money  had  and  received. 
The  third  paragraph  is  for  conversion.  It  is 
insisted  that  the  demurrer  should  have  been 
sustained  to  the  third  paragraph,  for  the 
reason .  tbat  it  does  not  aver  that  appellees 
had  a  general  or  special  property  in  the  mon- 
ey therein  referred  to,  or  that  they  were  en- 
titled to  the  possession  thereof  at  the  time 
of  the  alleged  conversion.  As  to  tbe  objec- 
tion mentioned,  the  first  and  third  i>aragraplis 
of  the  complaint  are  sufficient.  It  clearly 
appears  in  the  first  paragraph  that  appellees 
furnished  their  acceptance  to  the  corporation 
for  the  express  purpose  of  paying  the  note, 
and  in  the  third  paragi'aph  it  is  expressly 
averred  tbat  appellees  furnished  the  appel- 
lant tbe  money  for  that  purpose.  It  is  also 
urged  that  there  is  a  misjoinder  of  causes  of 
action.  Assuming  this  position  to  be  true, 
a  reversal  would  not  necessarily  result  The 
facts  hereinbefore  set  out  are  admissible  un- 
der each  paragraph,  and  the  evidence,  if  suf- 
ficient to  establish  the  causes  of  action  in 
any  one  paragraph,  would  suffice  to  estab- 
lish those  in  the  others.  The  general  rule 
Is  that  where  one  sends  money  to  another, 
with  direction  that  he  shall  imy  a  particular 
debt  due  from  the  sender  to  a  third  party, 
and  tliat  direction  is  disregarded,  and  the 
money  is  converted  to  his  own  use  by  the 
receiver,  or  to  the  use  of  some  one  else,  the 
sender  can  sue  for  conversion,  or  for  money 
liad  and  received  to  bis  use.  Ferguson  v. 
Dunn,  28  Ind.  58;  Terrell  v.  Butterfield,  92 
Ind.  10.  The  serious  and  meritorious  ques- 
tion is  whether  tbe  facts  alleged  in  the  first 
paragraph  of  tbe  complaint  are  sufficient  to 
constitute  a  cause  of  action  against  the  ap- 
pellant for  conversion.  It  seems  clear  that 
the  acceptance  was  by  the  appellant,  acting 
as  president  of  tite  corporation,  converted  to 
the  use  of  said  corporation  in  defiance  of  ap- 
pellees' rights.  Tbe  facts  tbat  appellant  was 
acting  for  the  corporation,  and  that  he  may 
have  lieen  Ignorant  of  the  fact  that  the  ac- 
c^tance  was  placed  in  tbe  hands  of  the  cor- 
poration for  use  in  paying  the  note,  cannot 
avail  him.  Shearer  v.  Evans,  '89  Ind.  400, 
404;  Alexander  v.  Swackhamer,  105  Ind.  81, 
86,  87,  4  N.  B.  433,  and  5  N.  E.  908;  Mc- 
Phetero  v.  Page  (Me.)  22  Atl.  101;  Waverly 
Timber  &  Iron  Co.  v.  St.  Louis  Cooperage 
Co.  (Mo.   Sup.)  20  S.  W.  5C&    In  LAverty 


V.  Snetben,  68  N.  Y.,  the  court  says:  "The 
plaintiff  was  entitled  to  tbe  absolute  domin; 
ion  over  this  property  as  owner.  He  had 
the  right  to  part  with  so  much  of  that  do- 
minion as  he  pleased."  So,  in  this  case,  ap- 
pellees were  entitled  to  the  absolute  dominion 
over  the  acc^tance.  They  parted  with  that 
dominion  to  tbe  extent  that  it  was  placed 
in  the  possession  of  the  corporation  for  tbe 
express  purpose  of  extinguishing  the  note. 
The  use  of  it  for  any  other  purpose  was  an 
unlawful  interference  with  the  appellees' 
property,  which  resulted  in  loss  to  appellees; 
and  such  disposition,  under  the  circumstan- 
ces of  this  case,  constituted  a  conversion. 
In  the  case  last  cited  the  court  said:  "The 
question  of  good  faith  is  not  involved.  A 
wrongful  intent  is  not  an  essential  element 
of  the  conversion.  It  is  sufficient  if  the 
owner  has  been  deprived  of  his  property  by 
the  act  of  another,  assuming  nn  unauthorized 
dominion  and  control  over  it"  In  this  case, 
as  we  have  seen,  the  acceptance 'was  sent  by 
appellees  by  mail  to  the  corporation  to  dis- 
charge tbe  January  note  on  which  appellees 
were  liable  as  indorsers,  and  tbe  ai^)el]ant, 
as  president  of  said  corporation,  discounted 
the  acceptance  and  used  the  proceeds  thereof 
in  paying  its  employes.  This  act  of  appel- 
lant was  a  conversion,  whether  he  liad  actual 
knowledge  of  the  correspondence  between 
the  parties  or  not  As  president  of  the  cor- 
poration he  ought  to  have  known  all  the 
facts.  If  this  were  a  case  where  a  party 
could  be  charged  only  when  he  had  notice 
of  tbe  facts,  we  are  not  certain  tbat  appe- 
lant would  not  be  liable,  upon  the  principle 
that  he  should  be  held  to  have  such  knowl-; 
edge  as  he  might  have  secured  by  such  dili- 
gence as  he  ought  to  have  exercised.  In  our ' 
opinion  there  was  no  error  in  overruling  the 
demurrer  to  each  paragraph  of  the  com- 
plaint 

.What  we  have  heretofore  said  in  the 
course  of  this  opinion  disposes  of  all  the  ques- 
tions arising  on  the  motion  for  a  new  trial 
except  one.  On  tbe  trial  the  appellant  of- 
fered to  prove  that  appellees  were  Indebted 
to  the  corporation  in  a  sum  in  excess  of  the 
amount  of  the  acceptance,  and  that  tbe  face 
amoimt  of  the  acceptance  was  entered  as  a 
credit  on  their  account  There  was  no  error 
hi  excluding  this  evidence.  The  rule,  as  we 
understand  it,  is  that,  where  money  or  other 
thing  is  placed  in  the  hands  of  one  person 
by  another  for  a  particular  object,  as  to  dis- 
charge a  particular  debt,  the  application  of 
it  to  a  debt  due  from  tbe  latter  to  the  former 
Is  of  itself  a  conversion.  Kelly  v.  Archer, 
48  Barb.  68;  Northrup  v.  McGlU,  27  Mich. 
234;  Bank  v.  Macalester,  9  Pa.  St  476;  BoU 
V.  Simmons,  60  Ind.  1(52.  Who  received  the 
benefit  of  the  January  note  does  not  clearly 
appear.  (Jounsel  for  appellees  say  that  said 
corporation  desired  to  borrow  the  credit  of 
the  firm  of  the  appellees,  and  that  to  this 
end  the  note  was  executed  by  the  corpora- 
tion to  the  appellees,  and  by  them  negotiated 
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and  Indorsed.  Whether  the  appellees  or  the 
corporation  received  the  benefit  ot  the  note 
erlginally  la,  perhaps,  not  material.  It  is  not 
controverted  that  the  corporation  was  pri- 
marily bound  for  Its  paymmt.  When  the 
note  became  dne  the  corporation  was  not  pre- 
pared to  pay  the  obligation.  At  the  request 
of  the  corporation,  the  appellees  sent  their 
acceptance  to  the  corporation  for  the  sole 
and  express  purpose  of  paying  the  note. 
The  appellant,  as  president  of  the  corpora- 
tion, by  an  act  subversive  of  the  rights  of  the 
appellees,  instead  of  using  the  acceptance  to 
pay  the  note,  used  it  to  pay  the  employes  of 
the  corporation.  In  a  sense,  the  right  of  the 
possession  of  the  acceptance  was  in  the  cor- 
poration, and  the  appellant,  in  what  he  did, 
acted  as  the  agent  of  tlie  corporation;  but. 
In  doing  this,  the  express  Instruction  of  the 
appellees  in  regard  to  the  use  which  was  to 
be  made  of  the  acceptance  was  disregarded, 
and  if  the  appellant  was  Ignorant  of  the  In- 
struction It  ir&a  because  he  was  not  familiar 
with  the  business  of  the  corporation  In  the 
transaction  of  which  he  was  engaged.  The 
appellees  were  not  asked  to  execute  an  ac- 
ceptance to  be  used  by  the  corporation  in 
such  manner  as  might  beet  suit  its  Interest; 
bat  It  clearly  appears,  as  we  have  seen,  that 
the  acceptance  wa«  executed  by  the  appel- 
lees, and  placed  in  the  hands  of  said  corpora- 
tion for  an  express  purpose,  and  such  ex- 
press purpose  was  the  payment  of  a  note  on 
which  appellees  were  secondarily  liable  as  in- 
dorsers  for  the  corporation.  Neither  the  cor- 
poration nor  Its  president  bad  any  right  to 
convert  the  acceptance  to  any  other  use. 
The  president  was  the  executive  ofiScer  of  the 
corporation,  and  the  fact  that  he  was  acting 
as  president  of  the  corporation  when  be  se- 
cured the  money  on  the  acceptance  and  ap- 
plied it  to  the  payment  of  the  employes  is  no 
reason  why  he  should  not  account  to  the 
appellees  for  the  loss  sustained  by  them  on 
account  of  such  conversiwi.  If  the  corpora- 
tion bad  paid  the  note,  the  appellees  would 
only  have  been  liable  to  the  corporation  for 
whatever  was  due  on  the  account  between 
them,  which  is  said  to  have  exceeded  the 
amount  of  the  acceptance,  but  bow  much  Is 
not  stated.  On  account  of  the  failure  of  the 
corporation  to  pay  the  note  the  appellees 
were  compelled  to  pay  it,  and  in  addition 
thereto  were  compelled  to  pay  a  like  amount 
on  the  acceptance,  and  if  they  recover  in  this 
action  are  yet  liable  to  the  corporation  on 
the  account.  If  the  acceptance  had  not  been 
executed,  the  corporation  would  have  owed 
the  note,  and  the  appellees  would  have  owed 
the  account  Whether  the  appellees,  on  pay- 
ment of  the  note,  could  have  used  it  as  an 
offset  against  tbe  account,  we  need  not  de- 
termine. These  suggestions  are  made  for  the 
purpose  of  showing  in  what  manner  the  ap- 
pellees may  have  been  injured  on  account  of 
the  failure  to  apply  the  acceptance  in  dis- 
charge of  the  note.  As  between  the  appel- 
lees and  tbe  appellant,  we  are  not  able  to  see 


any  good  reason  why  he  should  not  account 
to  the  appellees  for  the  amount  realized  by 
the  conversion.  It  is  true  he  did  not  con- 
vert the  money  to  his  own  individual  use^ 
but  he  did,  by  his  own  act,  convert  it  to  the 
use  of  the  corporation.  Tbe  appellees  gave 
explicit  instructions  as  to  what  should  be 
done  with  the  acceptance,  and  if  he  was  not 
advised  of  such  instructions  his  Ignorance 
was  not  occasioned  by  anything  said  or  done 
by  the  appellees,  but  was  the  result  of  the 
failure  on  his  part  to  Ibmlllarlze  himself 
with  the  business  in  the  transaction  of  which 
he  was  engaged.  He  says  he  knew  nothing 
of  the  transaction  between  the  appellees  and 
the  corporation.  He  did  not  know  that  the 
appellees  were  Indebted  to  the  corporation 
on  account  Neither  does  it  appear  tlrnt  be 
knew  of  the  existence  of  the  note  executed 
by  the  coiiwration  to  the  appellees.  We 
have  carefnlly  read  the  entire  record,  and 
also  the  able  and  exhaustive  briefs  of  the 
learned  counsel  for  the  respective  parties, 
and  we  are  of  the  opinion  there  is  no  re- 
versible ertoT  In  the  record.  Judgment  af- 
firmed. 

ROSS,  J.  (dissenting).  Under  the  fticts  set 
out  In  the  majority  opinion  tbe  appellant,  as 
president  of  the  Sandford  Fork  &  Tool  Com- 
pany, indorsed  the  acceptance  and  had  it  dis- 
counted, the  proceeds  being  received  and  used 
by  the  company.  How,  under  these  facts, 
appellant  can  be  held  personally  liable  for 
conversion  I  confess  I  am  unable  to  com- 
prehend. The  acceptance  was  sent  by  tbe 
appellees  to  the  Sandford  Fork  &  Tool  Gom- 
I>any,  to  be  used  by  it  in  raising  money  with 
which  to  pay  an  outstanding  obligation.  It 
waa  received  by  the  company,  negotiated  by 
it,  and  the  proceeds  received  and  used  by  it 
True,  being  a  corporation,  and  having  no 
physical  existence,  it  could  act  only  by  and 
through  its  officers  and  agents;  and  the  ap- 
pellant, being  its  president  physically  did 
for  it  what  it  could  only  do  by  and  through 
its  officers  and  agents.  The  appellant,  WU- 
lard  Kidder,  as  an  IndiTldual,  had  nothing 
to  do  with  this  transaction,  any  more  than 
if  no  such  person  existed.  What  was  done, 
was  done,  not  by  Willard  Kidder,  but  by  the 
Sandford  Fork  &  Tool  Company.  The  first 
paragraph  of  the  complaint  proceeds  upon 
the  theory  of,  and  seeks  to  recover  for,  a  eon- 
version.  In  such  an  action  tbe  plaintiff  must 
allege  that  he  is  the  owner  of  the  property, 
or  entitled  to  its  possession  at  the  time  of 
its  conversion,  and  that  the  defendant  con- 
verted it  to  his  own  use  or  the  use  of  anoth- 
er. Swope  V.  Paul,  4  Ind.  App.  463,  31  N.  E. 
42;  Hunter  v.  Cronkhlte,  9  Ind.  App.  470, 
36  N.  E.  924;  Day  v.  Watts,  92  Ind.  442; 
Kehr  v.  HaU,  U7  Ind.  405,  20  N.  B.  279. 
"Conversion  consists,  as  a  tort,  either  in  the 
appropriation  of  the  personal  property  of  an- 
other to  the  party's  own  use  and  benefit  or 
in  its  destruction,  or  in  exercising  dominion 
over  it,  in  exclusion  and  defiance. of  the  rights 
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of  the  owner  or  lawlul  possessor,  or  In  with- 
holding it  from  his  possession,  under  a  claim 
and  title  Inconsistent  with  the  owner's."  4 
Am.  &  Eng.  Enc.  Law,  p.  lOS,  and  cases 
cited.  The  facts  alleged  in  the  first  para- 
graph of  the  complaint  show  that  the  appel- 
lees, at  the  request  of  the  Sandford  Fork  & 
Tool  Company,  sent  to  it  their  acceptance  for 
$1,933.20,  which  said  company  agreed  to  bare 
discounted,  and  with  the  proceeds  pay  a 
note  then  due,  which  had  previously  be&i 
executed  by  the  company  to  the  appellees  and 
by  them  discounted  and  indorsed;  that  the 
Sandford  Fork  &  Tool  Company  received  the 
acceptance,  and,  after  it  was  indorsed  by  ap- 
pellant as  president  of  the  company,  it  was 
discounted  in  bank,  and  the  proceeds  applied 
to  the  payment  of  thecompany's  employes  in- 
stead of  to  the  payment  of  the  obligation  pre- 
viously given  by  the  company  to  appellees; 
that  when  the  appellees  sent  the  acceptance 
to  the  company  they  requested  that  the  com- 
pany send  them  its  note  for  the  amount  of 
the  acceptance.  It  is  evident  from  these  facts 
that  the  Sandford  Fork  &  Tool  Company 
came  rightfully  into  possession  of  the  accept- 
ance, with  power  to  convert  it  into  money; 
that,  while  the  appellees  expected  the  com- 
pany to  use  the  money  realized  on  the  ao- 
ceptance  in  paying  off  the  obligation  previous- 
ly executed  by  it  to  them,  they  at  the  same 
time  expected  the  company  to  give  them  its 
note  for  the  amount  of  the  acceptance.  As 
heretofore  stated,  in  order  that  a  right  of 
recovery  exist  in  favor  of  the  appellees,  it 
was  necessary  fbr  them  to  allege  and  prove 
that,  at  the  lime  of  the  conversion,  they  had 
a  general  or  sijedai  property  in  -the  thing 
converted,  and  Iiad  or  were  entitled  to  pos- 
session thereof.  The  first  paragraph  does 
not,  as  I  view  it,  seek  to  ctiarge  appellant 
with  the  conversion  of  the  acceptance,  for 
the  facts  alleged  not  only  show  that  they  did 
not  have  possession  of  it,  but  affirmatively 
and  conclusively  show  that  they  were  not 
entitled  to  its  possession;  but  it  proceeds  up- 
on the  theory  that  appdlant  misapplied  the 
proceeds  received  from  discounting  the  ao- 
oeptance,  in  which  proceeds  they  claimed  a 
special  property,  for  the  reason  that  such 
proceeds  were  to  be  applied  in  a  manner 
beneficial  to  appellees.  Upon  that  theory, 
therefore^  will  I  consider  this  paragraph.  If 
It  I>e  conceded  that  the  api>ellee8  had  a  spe- 
cial property  interest  in  the  money  received 
by  the  Sandford  Fork  &  Tool  Company  in 
discounting  the  acceptance,  were  they  entitled 
to  the  possession  of  it,  or  was  such  right  of 
possessiim  in  the  Sandford  Fork  &  Tool  Com- 
pany? I  think  there  is  but  one  answer  to  the 
question,  namely,  that  the  Sandford  Fork  & 
Tool  Company  had  possession,  and  was  en- 
titled to  the  exclusive  possession,  of  it 
Again,  the  obligation  to  be  paid  was  primari- 
ly the  obligation  of  the  Sandford  Fork  &  Tool 
Company,  and  secondarily  the  obligation  of 
the  appellees,  and  the  acceptance  primarily 
the  obligation  of  appellees,  and  secondarily 


the  obligation  of  the  Sandford  Fork  &  Tool 
Company.  By  the  negotiation  of  the  latter, 
money  was  raised  to  liquidate  the  former, 
and  the  Sandford  Fork  &  Tool  Company  was 
empowered  to  act  for  both  iiartles  in  the 
transaction.  Without  any  agreement  be- 
tween the  parties,  the  money  received  In  dis- 
counting the  acceptance  was  as  much  the 
property  of  the  Sandford  Fork  &  Tool  Com- 
pany as  it  was  the  property  of  the  appellees. 
Quere:  Can  one  of  two  Joint  owners  of 
property,  he  being  rightfully  entitled  to  and 
in  possession  thereof,  be  guilty  of  conversion. 
If  he  fails  to  use  tl^  same  In  a  manner  di- 
rected by  his  Joint  owner,  who  is  not  in  pos- 
session, and  has  no  right  to  the  possession, 
thereof?  Where  the  plaintiff,  seelUng  to  re- 
cover for  a  conversion,  neither  owned  nor 
was  entitied  to  the  possession  of  the  proper- 
ty aUegred  to  have  been  converted,  this  court 
held  that  a  recovery  could  not  be  bad.  Hun- 
ter V.  Cronkhite,  supra. 

The  majority  opinion  in  this  case  proceeds 
upon  the  assumption,  if  I  gather  its  meaning 
correctiy,  that  the  acceptance  and  the  pro* 
ceeds  therefrom  were  the  property  of  the  (gih 
peiiees,  and  that  the  Sandford  Foik  &  Tool 
Company  was  th^r  special  agent  for  a  spe- 
cial purppee,  and  that,  if  it  misapplied  the 
funds  received  on  the  acceptance,  it  was  li- 
able for  conversion,  and  that  the  appellant, 
being  the  agent  of  the  Sandford  Fork  &  Tool 
Company,  who  acted  for  it  in  misapplying 
the  money,  was  also  guilty  of  conversion. 
The  law  seems  to  be  well  settled  that,  where 
one  acts  for  another  in  doing  the  things  which 
constitute  a  conversion  by  the  principal,  the 
agent  is  also  guilty  of  conversion,  and  may 
be  made  to  answer  therefor  to  the  rightful 
owner  the  same  as  his  principal.  Shearer  v. 
Evans,  89  Ind.  400;  Alexander  v.  Swack- 
hamer,  105  Ind.  81,  4  N.  E.  433,  and  5  N.  E. 
908;  Hoore  v.  Shields,  121  Ind.  267,  23  N.  E. 
89.  In  this  case  the  Sandford  Fork  &  Tool 
Company  not  only  had  possession  of  the  ac- 
ceptance rightfully,  but  the  proceeds  from  It 
were  rightfully  in  tlie  company's  possession. 
If  the  money  was  misapplied,  such  misappli- 
cation was  not  a  conversion,  but  rather  a 
fraud.  The  money  received  by  discounting 
the  acceptance  was  not  the  property  of  the 
appellees;  neither  had  they  any  right  to  its 
possession,  nor  control  over  it.  The  accept- 
ance was  not  sent  to  the  Sandford  Fork  & 
Tool  Company  to  be  negotiated  by  it,  and  the 
proceeds  to  be  placed  to  appellees'  credit,  or 
to  be  used  tot  their  benefit,  other  than  that 
they  would  be  released  as  indorsers  by  the 
payment  of  the  company's  obligation  which 
they  had  indorsed.  "If  a  party,  authorized 
by  the  holder  of  a  bill  of  exchange  to  get  it 
discounted,  and  to  apply  the  proceeds  in  a 
particular  way,  does  get  it  discounted,  hut 
misapplies  any  part  of  the  proceeds,  he  can- 
not be  sued  in  trover  for  the  bill,  but  must 
be  sued  for  money  had  and  received."  Palm- 
er V.  Jarmain,  2  Mees.  &  W.  282.  '^here 
the  money  was  delivered  to  the  defendant  for 
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a  particular  pnrpose,  to  which  he  refused  to 
apply  It,  he  cannot  apply  It  to  any  other,  but 
It  may  be  recovered  back  by  the  depositor, 
under  the  count  for  money  had  and  re- 
ceived." 2  Greenl.  Ev.  §  119.  In  Conanghty 
V.  Nichols,  42  N.  Y.  83,  "the  plaintiff  alleged 
hi  his  complaint,  and  proved  upon  the  trial, 
among  other  facts,  that,  during  the  months 
of  December,  1860,  and  January,  1861,  the 
plaintiff,  who  resided  in  Saratoga  county,  con- 
signed to  the  defendants,  who  were  commis- 
sion merchants  doing  business  In  the  city  of 
New  York,  a  quantity  of  dried  fruit  and  but- 
ter, to  be  sold  by  the  defendants,  and  the  net 
proceeds  to  be  remitted  to  the  plaintiff;  that 
the  defendants  received  and  sold  the  fruit 
and  butter,  and  the  proceeds,  after  the  pay- 
ment of  their  expenses,  they  omitted  and  re- 
fused to  pay  the  plaintiff."  The  complaint 
contains  the-following  allegation:  "And  have 
converted  the  same  to  their  own  use,  to  the 
damages  of  plaintiff,"  etc.  Upon  these  facts 
the  court  held  that  the  action  was  one  es 
contractu  and  not  ez  delicto;  that  the  words, 
"and  have  converted  the  same  to  their  own 
use,"  In  the  complaint,  were  mere  surplusage; 
and  that  the  action  was  not  for  a  conversion 
but  for  money  had  and  received.  "A  com- 
plaint which  alleges  a  Joint  agreement  by 
the  defendants  to  deliver  up  specified  securi- 
ties, demand  therefor,  and  that  the  defend- 
ants wrongfully  refused  to  deliver  them,  and 
have  wrongfully  disposed  of  and  converted 
them  to  their  own  use,  to  the  great  damage 
}f  the  plaintiff,  and  praying  judgment  for  the 
value  of  the  securities,  with  interest  as  the 
damages  sustained  by  the  plaintiff  by  means 
of  the  premises,  states  a  cause  of  action  on 
contract  and  not  ex  delicto.  The  allegation  of 
a  wrongful  refusal  by  the  defendants  to  de- 
liver the  securities,  and  a  wrongful  disposi- 
tion and  conversion  thereof  by  them  to  their 
own  use,  must  be  construed  as  an  averment 
of  a  breach  of  the  agreement,  and  not  as  the 
gist  of  the  action."  Austin  v.  Rawdon,  44 
N.  Y.  C3.  In  Purgeson  v.  Dunn,  28  Ind.  58, 
the  court,  after  giving  the  facts,  which  were 
that  "Dunn,  In  his  lifetime,  remitted  to  Mrs. 
Furgeson  a  sum  of  money,  with  directions  to 
loan  It,  and  the  latter  failed  to  loan  the  mon- 
ey, but  used  it  herself,"  says:  "The  money 
was  sent  to  Mrs.  Furgeson  by  Dunn  for  a 
particular  purpose,  to  which  she  refused  to 
apply  it,  and  converted  it  to  her  own  use. 
The  action  for  money  had  and  received  lies 
in  such  a  case."  From  these  authorities  It 
appears  that,  even  though  the  money  received 
on  the  acceptance  was  the  property  of  the 
appellees,  and  was  in  the  possession  of  the 
'Sandford  Pork  &  Tool  Company  as  their 
iageht,  to  be  used  for  a  particular  purpose, 
fts  misapplication  would  not  entitle  appellees 
to  recover  for  a  conversion,  which  sounds  in 
tort,  but  their  only  remedy  would  be  to  seek 
a 'recovery  for -money  had  and  received.  If 
there  are  any  authorities  to  sustain  a  dif- 
ferent doctrine/  T  have  not  heen  ab*e  to  find 
-them.    I  think  the  facts  alleged  in  this  para- 


graph of  the  complaint  show  that  the  ac- 
ceptance sent  by  the  appellees  to  the  Sand- 
ford  Fork  &  Tool  Company  was  nothing  more 
nor  less  than  a  loan,  for,  accompanying  the 
acceptance,  was  a  letter  in  which  appdleefc 
said:  "Please  find  inclosed  acceptance  for 
$1,935.20,  per  yomr  request  of  30th.  Kindly 
send  us  your  note  for  like  amount  and  date." 
This  request  of  the  appellees,  that  the  Sa-ad- 
ford  Fork  &  Tool  Company  give  them  fts 
note  for  the  acceptance,  shows  not  only  tbe 
Intention  of  appeUees  to  assist  the  company 
by  loaning  it  their  credit,  but  stamps  fb» 
transaction  as  a  loan  made,  which  was  to  be 
repaid  In  the  ftature  to  appeUees  by  the  Sand- 
ford  Pork  &  Tool  Company.  These  are  the 
facts  shown  by  the  evidence.  I  am  of  the 
opinion,  therefore,  that  the  first  paragraph 
of  the  complaint  does  not  state  a  cause  of  ac- 
tion for  coDverslon,  and  that,  under  the  facts 
proven,  there  ctmid  be  no  recovery  against 
appellant  upon  any  theory.  For  ttiese  rea- 
sons I  think  the  Judgment  should  be  reversed. 


(14  Ind.  App.  8) 

HAAS  T.  RUSTON  et  al. 

(Appellate  Cburt  of  Indiana.    Nov.  26,  1895.) 

Dauaobb — FuLSKB   or  Prinoipai.  to   Pbrfobm 
Contract  bt  Broker — Commissions. 

1.  A  broke*  emilojei  to  negotiate  the  sale 
of  flour  at  a  certain  pnee,  who,  without  express 
authority,  makes  a  contract  for  the  sale  there- 
of at  such  price  in  his  own  name,  cannot,  on 
his  principal's  Tefnsal  to  driver  at  the  price 
named,  recover  from  the  principal  damages  paid 
by  him  to  the  purchaser  for  his  failure  to  per- 
form the  contract  of  sale. 

2.  Nor  is  he  entitled  to  commissions  on  the 
price  of  the  fl«iir  contracted  for. 

Appeal  from  superior  court,  Tanderburg 
county;  Peter  Maler,  Judge. 

Action  by  Isaac  G.  Haas  against  Robert 
Rnston  and  others  for  brokers'  commissions 
and  damages  paid  by  plaintiff.  ,  Both  parties 
excepted  to  a  judgment  for  plaintiff,  and  plaii»> 
tiff  appeals.     Reversed. 

The  appellant  was  the  plaintiff  and  the  ap- 
pellees were  the  defendants  In  the  circuit 
court  The  complaint  alleges  that  the  de- 
fendants are  partners  doing  business  under 
the  firm  name  of  the  Melrose  MUling  Com- 
pany, at  EvansviUe,  Ind.,  and  engaged  in  the 
manufacture  and  sale  of  fiour.  That  the 
plaintiff  is  a  resident  of  the  city  of  Savannah, 
In  the  state  of  Georgia,  and  that  for  several 
years  prior  to  the  grievances  complained  of 
he  had  acted  as  a  broker  for  the  defendants 
at  the  city  of  Savannah  in  the  sale  of  fiour 
manufactured  by  them.  That  during  such 
time  it  was  customary  for  the  defendants  to 
furnish  the  plaintiff  from  time  to  time  quo- 
tations or  prices  at  which  he  was  authorized 
to  sell  their  fiour.  That  the  prices  or  quota- 
tions were  In  all  cases  transmitted  by  letter 
or  telegram,  and  that  all  the  dealings  that 
occurred  between  them  were  had  in  the  same 
manner.  It  Is  further  alleged  that  on  the 
10th -day  of  Augttiat,  1881.  the  defendants 
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wrote  and  sent  by  mail  to  the  plaintiff  a  let- 
ter, which  gave  certain  quotations  or  prices 
on  certain  brands  of  flour.  Immediately  fol- 
lowing these  prices,  the  letter  contains  this 
statement  in  writing:  "At  those  prices,  we 
hope  you  can  effect  some  round  lot  of  sales 
for  us.  It  is  cheap  property,  way  wlieat 
keeps  climbing  up."  On  the  same  day  of 
mailing  the  letter  the  defendants  also  sent  to 
the  plaintUT  a  telegram,  which  gave  briefly 
the  prices  contained  in  the  letter,  and  saying 
to  plaintiff  to  "pusa  sales."  The  telegram  was 
received  by  plaintiff  on  the  same  day  in 
which  It  was  sent.  The  letter  was  received 
on  the  morning  of  August  12,  1801.  After 
receiving  the  letter  on  the  12th  day  of  Au- 
gust, and  in  pursuance  to  the  terms  named 
therein,  the  plaintiff  sold  to  various  persons 
and  flrms  in  the  city  of  Savannah  about  2,000 
barrels  of  flour.  The  sales  were  made  in 
pursuance  of  the  authority  and  at  the  prices 
given  In  the  letter  and  tslegram,  and  without 
any  notice  as  to  a  change  in  the  prices. 
The  plaintiff  made  the  sales  and  entered  into 
contracts  for  the  delivery  of  the  flour  at  the 
prices  named  before  he  received  any  notice 
of  any  ctiange  in  the  prices  given  In  the  let- 
ter and  telegram.  In  making  the  sales  the 
plaintiff  did  not  disclose  to  the  parties  to 
whom  he  made  the  same  his  agency  therein, 
but  he  made  the  same  upon  his  own  credit; 
and  that  the  parties  to  whom  he  made  the 
same  looked  to  him  to  carry  out  and  complete 
said  contracts.  That  he  did  not  disclose  to 
said  parties  that  in  making  said  sales  he 
acted  'as  agent  or  broker  for  the  defendants. 
That  by  making  said  sales  the  plaintiff  be- 
came personally  liable  to  the  parties  to  whom 
he  sold  the  flour  for  the  fulflllment  and  carry- 
ing out  of  said  contracts.  That  as  soon  as 
said  sales  were  made  he  notified  the  defend- 
ants by  telegram  addressed  to  them  at  Evans- 
Tille,  Ind.,  of  said  sales,  giving  the  names  of 
the  purchasers,  the  number  of  barrels,  and 
the  prices  at  which  the  same  were  sold;  but 
that  the  defendants  refused  and  failed  to 
carry  out  said  contracts,  or  to  deliver  said 
flour  as  contracted  for  by  him.  That  the  de- 
fendants have  ever  since  failed  to  carry  out 
their  contract,  and  have  never  in  any  man- 
ner completed  or  carried  the  same  out  That 
after  said  sales  had  been  made  by  him,  and 
after  the  contracts  for  the  delivery  of  the 
flour  had  been  fully  executed,  and  after  the 
plaintiff  had  notlfled  the  defendants  of  said 
sales,  the  defendants  notified  the  plaintiff 
that  they  would  decline  to  cai-ry  out  said  con- 
tracts, and  that  they  did  decline,  and  refused 
to  carry  out  the  same,  or  to  deliver  said  fiour. 
That  after  the  defendants  refused  to  deliver 
the  flour  to  the  parties  to  whom  the  plaintiff 
had  sold  the  same,  they  purchased  an  equal 
quantity  of  flour  elsewhere  at  the  best  prices 
at  which  they  were  able  to  secure  the  same, 
but  tliat  the  said  parties  were  compelled  to 
pay  and  did  pay  mora  for  the  fiour  so  pur- 
chased by  them  from  said  other  parties  than 
the  prices  at  which  the  plaintiff  had  sold  the 


i^une  to  them.  A  particular  statement  of  the  ■ 
excess  paid  by  each  of  the  several  parties  is 
set  oat  in  the  complaint.  It  Is  further  al- 
leged that  by  reason  of  the  failure  of  the  de- 
fendants to  deliver  said  flour  the  said  parties 
to  whom  the  plaintiff  sold  the  same  suffered 
damages  In  the  sums  set  out  It  Is  also 
averred  that  the  plaintiff  became  personally 
liable  to  said  parties  for  such  excess,  and  was 
compelled  to  pay,  and  did  pay,  the  same  to 
them;  that,  in  addition  thereto,  the  plaintiff 
is  entitled  to  $135  for  commissions  on  the 
sales  so  made,  which  defendants  have  re- 
fused to  pay.  A  demurrer  for  want  of  facts 
was  overruled  to  this  complaint 

An  answer  In  two  paragraphs  was  filed, 
and  demurrers  were  sustained  to  each  of 
these  paragraphs.  The  flrst  paragraph  ad- 
mits that  the  plaintiff  was  at  the  dates  men- 
tioned in  the  complaint  employed  and  acting 
as  broker  for  the  defendants  at  the  city  of 
Savannah,  In  the  state  of  Georgia,  but  that 
all  of  his  acts  were  done  as  broker,  and  in 
no  other  capacity;  that  the  plaintiff  did  not 
have  possession  of  the  merchandise  attempt- 
ed to  be  sold  by  him,  but  that  it  was  well 
understood  between  all  the  parties  mention- 
ed in  the  complaint  that  the  plaintiff  was  to 
flnd  a  purchaser  for  the  merchandise  of  the 
defendants,  and  that  he  was  to  notify  the 
defendants  thereof,  and.  In  case  of  comple- 
tion of  sales  made  by  the  plaintiff  as  broker, 
the  defendants  were  to  ship  the  merchandise 
so  sold  direct  to  the  several  purchasers,  and 
not  to  the  plaintiff,  and  that  the  plaintiff  did 
not  negotiate  with  the  defendants  to  pur- 
chase In  his  own  name  any  of  the  merchan- 
dise named  in  the  complaint,  that  he  had  no 
authority  from  the  defendants  to  buy  or  sell 
any  of  the  goods  in  his  own  name,  and  that 
no  notice  was  given  by  the  plaintiff  or  any 
other  person  to  the  defendants  that  he  claim- 
ed to  make  any  sale  or  purchase  in  his  own 
name;  that  the  duty  and  obligation  of  the 
plaintiff  ended  when  he  found  a  purchaser 
for  the  goods  and  merchandise  of  the  de- 
fendants, and  notified  them  of  the  same. 
The  answer  further  alleges  that  the  defend- 
ants did  decline  to  fill  the  orders,  and  that  if 
the  plaintiff  did  pay  to  the  several  alleged 
purchasers  the  said  sums  of  money,  he  did 
the  same  voluntarily,  and  after  notice  of  all 
the  matters  aforesaid,  and  after  notice  that 
the  defendants  did  not  recognise  any  obliga- 
tion whatever  in  any  of  the  matters  afore- 
said. The  paragraph  further  avers  tliat  the 
parties  had  bad  dealings  in  the  same  capaci- 
ty for  several  years  prior  to  the  happening 
of  tlie  mattei-8  set  out  in  the  complaint;  that 
for  the  purpose  of  avoiding  any  controversy 
such  as  the  controversy  in  this  case  the  de- 
fendants, on  the  20th  day  of  July,  1891,  Is- 
sued a  printed  price  list  and  circular,  and 
upon  the  face  of  the  same,  in  large  printed 
type,  the  defendants  caused  to  be  printed  the 
following  notice:  "All  the  sales  made  by 
agents  or  brokers  subject  to  confirmation," 
—and  also  caused  to  be  piinted  in  the  body 
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of  Bald  drcalar  the  following  language: 
"Above  prices  subject  to  change  without  no- 
tice." It  is  alleged  that  by  this  circular  the 
defendants  Intended  to  give  notice  to  all  of 
their  brokers  that  all  sales  should  be  sub- 
ject to  confirmation;  that  on  that  day  one 
of  the  printed  circulars  was  mailed  to  the 
plaintiff,  who  received  the  same  on  the  22d 
day  of  July;  and  that,  therefore,  the  sales  re- 
ferred to  In  the  complaint,  and  made  by 
virtue  of  the  terms  named  In  the  letter  of 
Angust  10th,  were  not  binding  upon  the  de- 
fendants nntll  they  had  received  notice 
thereof,  and  had  ratified  the  same.  It  Is 
further  averred  that  the  sales  set  out  In  the 
complaint  were  made  upon  rapidly  rising 
markets,  and  that  said  alleged  sales  were 
negotiated  by  the  plaintiff  In  rapid  succes- 
sion, and  that  immediately  after  the  first  no- 
tice was  received  by  the  defendants  from 
the  plaintiff  of  any  snch  sales  the  defend- 
ants, by  telegraph,  Immediately  notified  the 
plaintiff  that  they  refused  to  confirm  such 
sales.  It  is  not  alleged  that  the  telegrams 
80  sent  by  the  defendants,  or  any  of  them, 
were  received  by  the  plaintiff  before  he  had 
consummated  all  of  the  sales.  The  second 
paragraph  of  the  answer  alleges  substantial- 
ly the  same  facts  as  in  the  first.  It  sets  out, 
however,  a  copy  of  the  printed  circular  of 
July  20tb.  As  above  indicated,  a  demurrer 
was  sustained  to  each  of  these  paragraphs. 

It  is  apparent  that  the  demurrers  were 
sustained  upon  the  theory  that  each  para- 
graph of  answer  attempted  to  answer  the 
whole  complaint,  but  did  not.  In  the  opinion 
of  the  court  below,  answer  that  part  claim- 
ing commissions,  and,  therefore,  the  two 
paragraphs  were  bad.  In  consonance  with 
this  view  of  the  court,  a  third  paragraph  of 
answer  was  filed,  which  attempts  to  answer 
only  so  much  of  the  complaint  as  seeks  to 
recover  for  the  damages  sustained  by  the 
various  parties  to  whom  sales  had  been 
made,  and  which  were  paid  by  the  plaintiff. 
It  makes  no  mention  of  the  circular  alleged 
to  have  been  sent  out  in  July,  but  simply 
avers  that  the  plaintiff  was  acting  as  a 
broker  for  the  defendants  at  the  city  of 
Savannah,  and  that  ail  of  bis  acts  were  done 
as  broker  for  the  defendants,  and  not  other- 
wise; that  he  was  never  employed  by  the 
defendants  to  act  in  any  other  capacity,  and 
Iiad  no  authority,  in  all  of  the  matters  al- 
leged in  the  complaint,  other  than  that  of 
broker;  that  be  did  not  liave  possession  of 
the  merchandise  attempted  by  him  to  be 
sold,  but  that  it  was  well  understood  be- 
tween the  parties  that  the  plaintiff  was  to 
find  a  purchaser  for  the  merchandise,  and 
that  he  was  to  notify  the  defendants  there- 
of, and,  in  case  of  completion  of  sales  made 
by  the  plaintiff,  was  to  find  a  purchaser  for 
the  merchandise,  and  that  he  was  to  notify 
the  defendants  thereof,  and  In  case  of  com- 
pletion of  sales  made  by  the  plaintiff  as 
brnker  the  defendants  were  to  ship  the  goods ' 
tio  sold  direct  to  the  several  purchasers,  and 


not  to  the  plaintiff,  and  that  the  plaintiff  did 
not  negotiate  with  the  defendants  to  pur- 
chase In  his  own  name  any  of  the  merchan- 
dise mentioned  in  the  complaint;  that  he 
had  no  authority  from  the  defendJEUits  to  buy 
or  sell  in  bis  own  name,  and  that  no  notice 
was  ever  given  by  the  plaintiff  or  any  oth- 
er person  to  the  defendants  that  he  claimed 
to  make  any  purchase  or  sale  in  his  own 
name,  and  that  the  obligation  of  the  plaintiff 
ended  when  he  found  a  purchaser  of  the 
goods  and  merchandise  of  the  defendants, 
and  notified  them  thereof;  and  that  for 
these  reasons  the  defendants  did  decline  to 
fill  orders  given  by  the  plaintiff,  and  did  de- 
cline to  confirm  or  approve  sales,  and  de- 
clined to  deliver  the  flour;  and  that.  If  the 
plaintiff  has  paid  any  of  the  parties  any 
sums  of  money,  be  did  the  same  voluntarily, 
and  after  notice  of  all  the  matters  aforesaid, 
and  after  notice  that  the  defendants  did  not 
recognize  any  obligation  whatever  in  any  of 
the  matters  aforesaid.  It  is  not  averred  tliat 
any  of  the  telegrams  sent  by  the  defendants 
to  the  plaintiff  declining  to  fill  the  orders 
were  received  by  him  prior  to  the  consum- 
mation of  the  sales  made  by  him.  A  de- 
murrer was  filed  to  this  paragraph  of  an- 
swer, and  overruled,  to  which  the  plaintiff 
excepted. 

Both  parties  declining  to  plead  further,  the 
cause  was  submitted  to  the  court  upon  the 
pleadings,  and  the  court  upon  the  pleadings 
found  that  the  plaintiff  was  entitled  to  re- 
cover from  the  defendants  the  sum  of.  $135, 
claimed  by  him  In  his  complaint  for  commis- 
sions on  sales  therein  mentioned,  but  was 
not  entitled  to  recover  any  further  sum. 
Thereupon  the  court  assessed  the  plaintiff's 
damages  at  $135,  to  which  both  parties  ex- 
cepted. The  plaintiff  moved  the  court  for 
Judgment  in  his  favor  on  the  pleadings  for 
the  full  amount  alleged  to  be  due  him  In 
the  complaint,  which  motion  was  overruled, 
whereto  he  excepted.  The  plaintiff  thereup- 
on moved  the  court  for  Judgment  In  his  f^- 
vor  on  the  pleadings  for  $002.85,  shown  by 
the  complaint  to  be  due  him  for  commissions 
and  for  damages  paid  to  the  various  parties 
to  whom  he  had  sold  flour,  which  motion 
was  overruled,  whereto  the  plaintiff  except- 
ed. The  defendants  moved  the  court  for 
Judgment  in  their  favor  on  the  pleadings, 
which  was  overruled,  whereto  they  except- 
ed. Judgment  was  thereupon  rendered  in 
favor  of  the  plaintiff  and  against  the  defend- 
ants for  the  sum  of  $135,  to  which  both  par- 
ties excepted.  The  appellant  has  assigned 
all  the  rulings  made  ac<versely  to  him  as  er- 
ror in  this  court,  and  the  appellees  have  as- 
signed as  cross  errors  all  the  rulings  made 
adversely  to  them. 

Garvin  &  Cunningham,  for  plaintiff.  Igle- 
hart  &  Taylor,  for  defendants. 

LOTZ,  J.  (after  stating  the  facts).  It  Is 
apparent  from  the  rulings  made  and  the  Judg- 
.meut  rendered  that  the  court  below,  from  the 
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facts  alleged  In  the  pleadings,  reached  these 
legal  coDclusioDs:  (1)  That  the  broker  had  no 
power  to  make  contracts  In  his  own  name,  and 
■without  the  knowledge  or  consent  of  his  prin- 
cipals, -which  would  be  binding  upon  them  hi 
favor  of  the  other  contracting  parties;  (2)  that 
as  the  broker  had  made  contracts  whl<^  were 
capable  of  being  enforced  by  his  principals,  the 
principals  were  liable  to  him  for  his  commis- 
sions; (3)  tiiat  the  clrcnlnr  letter  of  July  20th, 
relating  to  the  confirmation  of  sales,  was  not 
controlling. 

The  main  and  controlling  question  In  this 
conti-oversy  Is:  Can  a  broker  make  a  con- 
tract in  bis  own  name,  without  the  knowledge 
and  consent  of  his  principal,  that  will  bind 
both  bis  principal  and  the  other  contracting 
party?  A  broker  Is  a  peculiar  kind  of  an 
agent,  and  brokerage  Is  a  peculiar  kind  of 
agency.  It  Is  the  business  of  a  broker  to  ne- 
gotiate contracts  between  others  In  matters 
of  trade  and  commerce.  He  usually  deals  with 
the  contracting  parties,  and  not  with  the 
things  which  may  be  the  subject  of  the  con- 
tract. He  has  neither  Intei-est  In  nor  posses- 
sion of  the  property  which  It  is  his  business  to 
buy  or  sell  for  others,  and  ordinarily  he  has  no 
Implied  power  to  buy  or  sell  In  his  own  name. 
It  Is  In  these  respects  that  a  broker  differs 
from  a  factor  and  from  an  ordinary  agent. 
The  office  and  duty  of  a  broker  Is  stated  in 
Domat's  Civil  Law  (part  1,  bk.  1,  tit  17,  art.  1) 
as  follows:'  "1204.  The  Office  of  a  Broker. 
The  engagement  of  a  broker  Is  like  to  that  of 
a  proxy,  a  factor,  or  other  agent;  but  with 
this  difTercnce:  that  the  broker,  being  employ- 
ed by  persons  who  have  opposite  Interests  to 
manage,  he  la,  as  It  were,  agent  both  for  the 
one  and  the  other,  to  negotiate  the  commerce 
and  affair  In  which  be  concerns  himself.'  Thus 
his  engagement  is  twofold,  and  consists  In  be- 
ing faithful  to  all  the  parties  In  the  execution 
of  what  every  one  of  them  Intrusts  him  with. 
And  bis  power  Is  not  to  treat,  but  to  explain 
the  Intentions  of  both  parties,  and  to  negotiate 
In  such  a  manner  as  to  put  those  who  employ 
him  in  a  condition  to  treat  together  person- 
ally." In  Story  on  Agency  the  office  of  broker 
Is  thus  defined:  "Sec.  28.  Secondly,  Brokers. 
The  true  definition  of  a  broker  seems  to  be 
that  he  Is  an  agent,  employed  to  make  bar- 
gains and  contracts  between  other  persons  In 
matters  of  trade,  commerce,  or  navigation,  for 
a  compensation,  commonly  called  'brokerage.' 
Or,  to  use  the  brief  but  expressive  language 
of  an  eminent  Judge,  'A  broker  is  one  who 
makes  a  bargain  for  another  and  receives  a 
commission  for  so  doing.'  Properly  speaking, 
a  broker  Is  a  mere  negotiator  between  the  other 
parties,  and  he  never  acts  In  his  own  name, 
but  in  (he  names  of  those  who  employ  blm. 
Where  he  Is  employed  to  buy  or  sell  goods,  he 
Is  not  Intrusted  with  the  custody  or  possession 
of  them,  and  Is  not  authorized  to  buy  or  sell 
theiu  in  his  own  name.  He  is  strictly,  there- 
fore, a  middle  man,  or  Intermediate  negotiator 
between  the  parties."  Again,  in  section  34  of 
the  same  authority,  the  difference  between 


factor  and  broker  is  thus  stated:  "Sec.  34.  A 
factor  differs  from  a  broker  In  some  Important 
particulars.  A  factor  may  buy  and  sell  In  his 
own  name  as  well  as  In  the  name  of  his  prhi- 
cipal.  A  broker  (as  we  have  seen)  is  always 
bound  to  buy  and  sell  in  the  name  of  his  prin- 
cipal. A  factor  Is  Intrusted  with  the  posses- 
sion, management,  control,  and  disposal  of  the- 
goods  to  be  bought  or  sold,  and  has  a  special 
property  In  them,  and  a  lien  on  them:  A  bro- 
ker, on  the  contrary,  usually  has  no  such  pos- 
session, management,  control,  or  disposal  of 
the  goods,  and  consequently  has  no  such  spe- 
cial property  or  lien."  1  Bell,  Oomm.  (4th 
Ed.)  p.  386,  i  409,  in  comparing  the  duties  of 
factor  and  broker,  says:  "The  character  of 
factor  and  broker  is  frequently  combined;  the 
broker  having  possession  of  what  he  la  em- 
ployed to  sell,  or  being  empowered  to  obtain 
possession  of  what  he  is  employed  to  purchase. 
Properly  speaking.  In  these  cases  he  is  fac- 
tor." Again,  the  relation  of  broker  and  fac- 
tor is  clearly  stated  by  Story:  "Sec.  109. 
Secondly,  as  to  brokers.  These,  as  we  have 
seen,  have  an  incidental  authority  to  sign 
the  contract  for,  and  as  the  agent  of,  both 
parties.  A  broker  employed  to  effect  a  policy 
has  an  Incidental  authority  to  adjust  losses 
upon  it;  and.  If  employed  to  settle  losses,  be 
has  authority  to  refer  a  disputed  loss  to  ar- 
bitration. A  broker  employed  to  buy  or  sell 
without  limitation  of  price  has  the  Incidental 
authority  to  bind  his  principal  by  any  price,  at 
which  be  honestly  buys  or  sells.  So,  a  broker 
authorized  to  sell  goods  without  any  express 
restriction  as  to  the  mode  may  sell  the  same 
by  sample  or  with  warranty.  Ordinarily,  he 
cannot  make  the  contract  In  his  own  name, 
but  ought  to  do  it  In  the  name  of  the  prin- 
cipal. There  are  exceptions,  however,  by  the 
usages  of  trade,  as  In  cases  of  policies  of  in- 
sui-auce,  which  are  usually  made  in  the  name 
of  the  policy  broker,  and  he  may  then  sue 
thereon.  So  he  cannot  buy  or  seU  on  credit, 
except  In  cases  Justified  by  the  usages  of 
trade.  So  a  broker  has  ordinarily  no  author- 
ity vlrtute  officii  to  receive  payment  for  prop- 
erty sold  by  him;  and.  If  payment  Is  made 
to  him  by  the  purchaser.  It  Is  at  his  own  risk, 
unless  from  other  circumstances  the  authority 
can  be  inferred." 

The  leading  case  in  which  the  distinction 
between  a  broker  and  that  of  a  factor  and 
other  agents  Is  carefully  pointed  out  is  that 
of  Baring  V.  Corrie,  2  Barn.  &  Aid.  143.  The 
court,  by  Abbott,  C.  J.,  said:  "The  distinc- 
tion between  a  broker  and  a  factor  Is  not 
merely  nominal,  for  they  differ  in  many  Im* 
portant  particulars.  A  factor  Is  a  person  to 
whom  goods  are  consigned  for  sale  by  a  mer- 
chant residing  abroad,  or  at  a  distance  from 
the  place  of  sale;  and  he  usually  sells  In  his 
own  name,  without  disclosing  that  of  hia 
principal.  The  latter,  therefore,  with  full 
knowledge  of  these  circumstances,  ti-usts  him 
with  the  actual  possession  of  his  goods,  and 
gives  him  authority  to  sell  In  bis  own  name. 
But  the  broker  Is  In  a  different  situation.    H« 
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in  not  trusted  with  the  poBsesslon  of  the 
goods,  and  he  ought  not  to  sell  in  his  own 
name.  To  the  same  effect  Mr.  Justice  Hol- 
royd  observed,  In  the  same  case,  ttiat  a  fac- 
tor 'is  a  person  to  whom  goods  are  sent  or 
consigned,  and  he  has  not  only  the  possession, 
but,  in  consequence  of  its  being  usual  to  ad- 
vance money  upon  them,  he  lias  also  a  spe- 
cial property  In  them,  and  a  general  lien  upon 
them.  When,  therefore,  he  sells  in  his  own 
name,  it  is  within  the  scope  of  his  authority, 
and  It  may  be  right,  therefore,  that  the  prin- 
cipal should  be  bound  by  th^  consequences 
of  such  sale,  amongst  which  the  right  of  set- 
ting oCT  a  debt  due  from  the  factor  is  one. 
But  the  case  of  a  broker  is  different.  He  has 
not  the  possession  of  the  goods,  and  so  the 
vendee  cannot  be  deceived  by  that  circum- 
stance; and,  besides,  the  employing  of  a  per- 
son to  sell  goods  as  a  broker  does  not  author- 
ize him  to  sell  in  his  own  name!  If,  there- 
fore, he  sells  In  his  own  name,  he  acts  be- 
yond the  scope  of  his  authority,  and  his  prin- 
cipal Is  not  bound.'  "  Ewell's  Evans,  Ag.  p.  4. 
Again,  in  Ewell's  Evans,  Ag.,  side  page  122, 
the  authority  of  a  broker  is  most  clearly  stat- 
ed, both  as  to  acts  authorized  and  prohibited. 
After  giving  fully  what  is  the  implied  au- 
thority of  broker,  it  is  stated:  "A  broker  has 
no  Implied  authority— (a)  To  buy  or  sell  in  his 
own  name.  The  case  of  an  insurance  broker 
is  an  exception  to  this  rule.  He  need  not 
even  state  that  he  contracts  as  a  broker,  (b) 
To  receive  payment  for  goods  sold  for  his 
principal.  But  an  insurance  broker  has  au- 
thority to  receive  payment  of  any  loss  that 
may  occur  on  a  policy  effected  by  him,  if  the 
Instrument  remains  In  his  hands."  See,  also, 
Irwin  v.  Williar,  110  U.  S.  499,  4  Sup.  Ot.  160; 
White  V.  Chouteau,  10  Barb.  202;  Buckbee 
V.  Brown,  21  Wend.  110;  Dugan  v.  U.  S.,  8 
Wheat.  172;  Pott  v.  Turner,  6  Bing.  702; 
State  T.  Duncan,  10  Lea,  75.  It  would  seem 
from  the  authorities  that  the  only  exception 
to  the  rule  that  a  broker  cannot  contract  in 
his  own  name  Is  in  the  matter  of  insurance 
policies.  The  appellant  cites  and  relies  upon 
as  holding  a  contrary  doctrine,  the  cases  of 
Knapp  V.  Simon,  00  N.  Y.  284;  Saveland  v. 
Green,  36  Wis.  612.  In  these  cases,  however, 
it  appears  that  the  broker  made  the  contract 
in  bis  own  name  at  the  request  or  with  the 
knowledge  of  the  principal. 

The  distinction  between  the  powers  of  a 
broker  and  that  of  a  factor  is  supported  by 
reason  as  well  as  by  authority.  A  factor  has 
the  possession  of  the  goods;  frequently  has  a 
Uen  upon  them  for  moneys  advanced.  He 
has  one  of  the  Indices  of  title.  The  contract 
is  made  upon  his  credit,  and,  although  in  his 
name,  it  may  be  enforced  both  as  against  him- 
self and  against  his  principal,  and  be  enforced 
both  by  him  and  bis  principal  against  the  oth- 
er contracting  parties.'  An  ordinary  agent, 
wiing  in  the  scope  of  his  authority,  may  bind 
hiS'  principal  when  the  contract  is  made  for 
principal's  ben(>iit,  although  made  in  the  name 
of  the  agent,  and  the  principal  may  enforce 


the  contxAct,  or  it  may  be  enforced  against 
him.  Although  the  contract  may  have  been 
made  upon  the  credit  of  the  agent,  tho  other 
contracting  party  moy,  when  he  discovers  the 
principal,  elect  to  pursue  the  principal  instead 
of  the  agent,  and  in  some  instances  he  may 
pursue  both.  Mechem,  Ag.  §§  558,  977;  Law- 
son,  Cont.  i  197.  It  Is  tme  that  the  principal 
is  bound  to  indemnify  his  agent  for  all  acts 
lawfully  done  In  the  execution  of  his  authori- 
ty. This  includes  all  expenses  properly  In- 
curred, and  extends  to  all  acts  done  by  the 
agent  In  the  course  of  bis  agency  in  which 
he  has  incurred  or  undertaken  a  llabiilty  or 
sustained  damages.  Lawson,  Cent  f  179. 
But  the  principal  Is  not  Uable  to  the  agent  for 
acts  ultra  vires,  or  in  excess  of  his  authority, 
unless  the  acts  have  been  ratified.  A  broker 
occupies  a  peculiar  relation  to  the  contracting 
I>arties.  He  frequently  represents  both,  and 
is  often  entitled  to  a  commission  for  buying 
and  a  commission  for  selling  In  the  same 
transaction.  He  has  no  possession  that  can 
mislead  one  of  the  contracting  parties.  If  he 
were  permitted  to  make  contracts  in  his  own 
name  for  his  principal,  and  without  the  prin- 
cipal's knowledge,  he  would  be  in  a  position 
to  take  advantage  of  a  rise  or  fall  in  prices. 
The  contract  being  in  his  own  name,  he 
might  claim  the  i>rofits,  and.  In  the  event  of 
loss,  cast  It  upon  his  principal.  His  powers 
might  be  much  abused,  and  the  Interests  of 
the  principal  sacrificed.  It  is  for  these  rea- 
sons that  the  policy  of  the  law  forbids  a  brok- 
er from  contracting  In  bis  own  name  with- 
out the  knowledge  or  consent  of  the  principal 
Appellant's  learned  counsel  contend  that 
the  circular  letter  of  July  20th,  under  the  cir- 
cumstances averred,  is  not  controlling.  -  This 
letter,  and  the  letter  and  telegram  of  August 
10th,  must  be  construed  with  reference  to  the 
situation  of  the  contracting  parties,  and  we 
must  take  Into  consideration  the  motives  that 
actuated  the  parties,  and  the  means  used,  and 
the  purposes  sought  to  be  accomplished.  The 
parties  were  several  hundred  miles  apart,— one 
in  the  city  of  Savannah,  and  the  other  In  the 
city  of  EvansTlUe.  The  last  letter  and  the 
telegram  and  the  quick  communication  made 
use  of  indicate  that  the  appellees  were  desir- 
ous of  making  quick  sales  at  the  prices  nam- 
ed. Kbrwan  v.  Packing  Co.  (Ind.  App.)  39 
N.  E.  630.  Again,  the  last  letter  and  the 
telegram  were  in  writing,  while  the  circular 
letter  was  printed.  It  is  a  familiar  rule  that 
when  a  contract  or  contracts  and  other  instru- 
ments are  partly  written  and  partly  piinted, 
and  a  conflict  arises  between  such  portions, 
the  written  portions  are  entitled  to  a  highw 
consideration  than  the  printed  portions  in  as- 
certaining the  intention  of  the  parties.  Con- 
ceding, without  deciding,  that  the  circular  let- 
ter is  not  controlling,  still  the  contracts  were 
not  binding  upon  the  appellees,  for  they  never 
authorized  them  to  be  made  in  the  name  ot 
the  appellant.  If  the  appellees  repudiated 
the  contracts  upon  the  ground  that  they  had 
never '  been  confiimed  or  accepted  by  then^ 
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this  did  not  deprive  them  of  the  right  to  re- 
pudiate them  upon  another  ground,  especial- 
ly If  they  learned  of  such  cause  subsequently 
to  the  first  repudiation.  It  may  be  said  that 
the  act  of  the  broker  In  taking  the  contracts 
In  his  own  name  was  an  act  In  the  Interest  of 
his  principals,  and  they  ought  Dfit  to  be  per- 
mitted to  take  advantage  of  it  It  is  true 
that  the  appellant  pledged  his  own  credit  for 
the  benefit  of  the  appellees,  and  It  seems  like 
a  hardship  to  permit  them  to  profit  by  an  act 
done  for  their  benefit.  While  a  seeming  hard- 
ship results  in  this  particular  instance,  yet 
the  integrity  of  the  rule  that  a  broker  can- 
not make  a  contract  in  his  own  name,  bind- 
ing upon  the  principal,  without  his  knowl- 
edge, must  be  upheld.  If  this  rule  should  be 
broken  down  or  varied,  far  greater  injuries 
might  result.  The  claim  for  commissions  Is 
affected  by  the  same  infirmity  that  affects  the 
claim  for  damages  on  account  of  failure  to  ful- 
fill the  contracts.  They  both  spring  from  the 
same  source,— from  contracts  which,  mider 
the  circumstances  averred,  have  no  binding 
force  upon  the  appellees.  It  is  true  that  the 
contracts  resulted  in  furnishing  the  appellees 
with  customers  for  their  floor.  But  to  say 
they  are  liable  for  commissions,  and  are  not 
liable  for  the  damages,  is  to  draw  two  In- 
consistent deductions  ^om  the  same  prem- 
ises. Here,  again,  a  hardship  results,  but  it 
arises  from  the  necessity  of  maintaining  the 
integrity  of  the  rule  above  stated.  Judgment 
reversed  on  the  cross  errors,  with.  Instruction 
to  sustain  the  appellees'  motion  for  judgment 
V>n  the  pleadings. 

(13  Ind.  App.  £74) 

HOWES  et  al.  v.  ROSE. 

(Appellate  Court  of  Indiana.    Nov.  26,  1895.) 

DRCGOisTfl— Sale  op  Wroxq  Drcq— Negliobncb 

Nkcessaky  to  be  Shown. 

1.  Where  a  wholesale  druggist  delivers  to  a 
retail  druggigt  a  package  of  tartaric  acid,  la- 
beled "Kochelle  Salts,"  and  the  retail  druggist 
breaks  the  pncknge,  and  sells  a  part  of  the  con- 
tents as  Rochelle  salts,  the  latter  will  be  liable 
for  injury  resulting  to  the  vendee  from  taking 
the  drug. 

2.  In  an  action  against  a  druggist  for  in- 
jury from  taking  n  drug  which  he  has  by  mis- 
take delivered  in  lieu  of  one  called  for  by  a 
purchaser,  actual  negligence  of  defendant,  in- 
dependent of  the  prima  facie  negligence  shown 
by  the  fact  of  delivery  of  a  wrong  drug,  must 
be  shown. 

Appeal  from  circuit  court,  Floyd  county; 
Jacob  Hester,  Judge. 

Action  by  Sarah  F.  Rose  against  Jarvls  M. 
Howes  and  others  for  personal  injury.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Yolght  &  Stotsenburg  and  Jewett  &  Jewett, 
for  appellants.  James  K.  Marsh  and  Kelso 
&  Kelso,  for  appellee. 

LOTZ,  J.  The  appellee  (plaintiS  below)  in 
her  complaint  alleged  that  she  was  ill  and  in 
need  of  medicine,  and  applied  to  the  appel- 
lants (defendants  below)  at  their  place  of 


businflss  for  BocheDe  salts,  a  safe  and  ham* 

less  medicine;  that,  instead  of  furnishing  her 
with  salts,  the  defendants  carelessly  and 
negligently  furnished,  sold,  and  delivered  to 
her,  instead  thereof,  a  quantity  of  tartaric 
acid,  a  noxious,  baneful,  and  poisonous  drug, 
which  she  administered  to  herself,  believing 
the  same  to  be  Rochelle  salts,  and  suffered  ' 
pain  and  injury  In  consequence  thereof.  The 
special  verdict  found  substantially  these  facts: 
On  the  8th  day  of  March,  1894,  the  plaintiff  and 
defendants  were  residents  of  the  city  of  Jef- 
f ersonville.  The  defendants  were  retail  drug- 
gists, engaged  in  cinductlng  the  business  of 
a  retail  and  prescription  drug  store  in  said 
city.  On  the  6th  day  of  March,  1894,  the  de- 
fendants ordered  of  the  firm  of  Renz  &  Henry, 
wholesale  druggists  and  chemists,  engaged  in 
business  at  the  city  of  Louisville,  Ky.,  a 
quantity  of  a  drug  known  as  "Rochelle  Salts." 
The  said  Renz  &  Henry  were  reputable  and 
estabhshed  wholesale  druggists  and  chemists, 
and  had  been  engaged  in  that  business  for 
many  years.  Upon  the  receipt  of.  defendants' 
order,  Renz  &  Henry  sent  to  the  defendants  a 
package  of  white  powAw,  resembling  Ro- 
chelle salts  in  appearance,  labeled  "Rochelle 
Salts."  The  package  was  received  at  the  de- 
fendants' place  of  business  by  their  derk,  one 
William  Schwaninger. ,  The  package  was  bill- 
ed, on  a  statement  accompanying  it,  as  "Ro- 
chelle Salts."  The  clerk,  Schwaninger,  was  a 
competent  and  skilled  pharmacist  He  open- 
ed the  package  and  examined  the  contents, 
and,  believing  the  same  to  be  Rochelle  salts, 
placed  it  in  a  Jar  in  which  Rochelle  salts 
was  kept  for  sale  in  said  store,  which  jar 
was  labeled  "Rochelle  Salts."  Rochelle  salts 
Is  a  white  powder,  and,  from  the  appearance 
of  said  drug  as  received,  the  defendants  and 
their  clerk,  Schwaninger,  could  not  tell  and 
did  not  know  but  that  the  same  was  Rochelle 
salts.  On  the  8th  day  of  March,  1894,  the 
plaintiff,  desiring  to  administer  to  herself  a 
dose  of  Rochelle  salts,  applied  to  the  defend- 
ants at  their  place  of  business  for  10  cents' 
worth  of  said  salts.  The  defendants'  drug 
clerk,  one  Hoiiy  Voight,  took  from  the  jar 
labeled  "Rochelle  Salts"  a  portion  of  the  drug 
purchased  of  Renz  &  Henry,  and  sold  and. de- 
livered a  portion  thereof  to  the  plalntlfC.  At 
the  time  the  drug  was  so  sold  to  the  plain- 
tiff, the  defendants  and  their  clerks  believed 
the  same  to  be  Rochelle  salts.  The  plaintiff, 
believing  the  drug  to  be  Rochelle  salts,  dis- 
solved two  tablespoonfuls  in  water,  and  drank 
the  same.  The  drug  so  administered  by  plain- 
tiff was  not  Rochelle  salts,,  but  a  drug  known 
as  "tartaric,  acid."  Tartaric  acid  is  a  white 
Iiowder,  resembling  In  appearance  Rochelle 
salts,  and,  when  taken  in  .as  large  quantities 
as  two  '  tablespoonfuls,  dissolved  in  water, 
causes  an  irritation  of  the  throat  and  stom- 
ach, and  a  burning  seqstttiQR  a^d  cramps. of 
the  stomach.  .  The  effect  of  such  drug  oq  .the 
plaintiff  wap  to  cause  an  hritatiqii  of  the 
throat  and  stomach,  and  to  cause  her  violent 
pains  in  the  stomach  and  abdomen  for  some 
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time  after  taking  tbe  same,  and  has  caused 
lier  health  to  decline.  The  plalntlfTs  dam- 
ages were  assessed  In  the  sum  of  $200.  The 
appellee  moved  for  Judgment  in  her  ta.\or  on 
tbe  findings,  and  the  appellants  moved  for 
Judgment  In  their  favor.  The  appellee's  mo- 
tion was  sustained,  and  appellants'  overruled. 
These  rulings  are  the  errors  assigned  in  this 
court 

In  view  of  the  dire  consequences  that  may 
result  from  the  least  Inattention  or  want  of 
care  or  skill,  druggists,  apothecaries,  and  all 
persons  engaged  in  mahuf acturing,  compound- 
lug,  or  vending  drugs  and  medicines  should 
not  only  be  required  to  be  skillful,  but  should 
also  be  exceedingly  cautious  and  prudent 
All  persons  who  deal  with  deadly  poisons, 
noxious  and  dangerous  substauces,  are  held 
to  a  strict  accountability.  The  highest  de- 
gree of  care  known  to  practical  men  must  be 
used  to  prevent  injury  from  the  use  of  drugs 
and  poisons.  It  is  for  these  reasons  that  a 
druggist  is  held  to  a  special  degree  of  re- 
sponsibility. The  care  required  must  be  com- 
mensurate with  the  danger  Involved.  The 
skill  employed  must  correspond  with  that  su- 
perior knowledge  of  the  business  which  the 
law  requires.  Walton  v.  Booth,  34  La.  Ann. 
913;  Ckwley,  Torts,  pp.  75,  76;  Thomas  v. 
Winchester,  6  N.  Y.  397.  It  is  also  an  es- 
tablished rule  that  a  vendor  of  pr(>vIsionB  for 
domestic  use  is  bound  to  know  that  they  are 
sound  and  wholesome,  at  his  peril.  Van 
Bracklin  v.  Fonda,  12  Johns.  468.  The  ven- 
dor, by  Implication,  undertakes  that  they  are 
sound  and  wholesome.  2  Bl.  Comm.  165.  Or- 
dinarily, a  slight  Inspection  or  examination  of 
articles  of  food  will  determine  their  sound- 
ness. The  appellee's  complaint  does  not  pro- 
ceed upon  the  theory  of  the  breach  of  an 
Implied  warranty,  but  it  is  founded  upon  a 
tort,— that  of  negligence.  If  the  cause  of  ac- 
tion bad  been  put  upon  the  same  ground  as 
the  sale  of  food,  a  different  question  might 
have  been  presented. 

The  appellants  insist  that  they  are  protected 
from  liability  by  the  label  of  the  reputable 
wholesale  dealers.  If  the  drug  sold  had  been 
received  and  labeled  In  an  unbroken  pack- 
age, and  had  by  them  been  sold  to  the  appel- 
lee In  an  unbroken  package,  there  would  be 
much  force  In  this  contention.  But  here  the 
package  was  broken.  The  contoits  were 
handled  and  put  into  a  Jar,  and  were  again 
dealt  out  in  a  small  quantity  to  the  appellee. 
Tbe  appellants  and  their  agents  bad  oppor- 
tunities of  seeing,  knowing,  and  determining 
the  character  of  the  drug.  It  is  further  in- 
sisted that  the  liability,  If  any,  is  against  the 
wholesale  dealers,  or  those  who  Improperly 
labeled  the  drug.  Thomas  v.  Winchester, 
supra.  It  Is,  perhaps,  true  that  an  action 
would  lie  against  the  persons  who  made  the 
first  mistake,  but  It  does  not  follow  from  this 
that  the  appellants  are  excused.  If  they  were 
guilty  of  negligence  in  making  the  sale,  they 


must  respond.  Tbe  appellants  further  con- 
tend that  the  verdict  fails  to  find  the  facts 
from  which  the  legal  Inference  of  negligence 
can  be  drawn,— that,  for  aught  that  appears, 
the  injury  was  tbe  result  of  Inevitable  ac- 
cident, for  which  nobody  is  legally  responsi- 
ble. The  case  of  Brown  v.  Marshall,  47  Mich. 
576,  11  N.  W.  392,  Is  relied  upon  In  support  of 
this  contention.  In  that  case  an  Instruction 
given  Iv  the  trial  court  stated  it  to  be  the 
duty  of  druggists  to  know  the  properties  of 
the  medicines  which  they  sell,  and  to  employ 
such  persons  as  are  capable  of  discriminating 
and  dealing  out  according  to  prescription,  and 
If  the  defendant's  cleik  sold  aud  delivered  to 
the  plaintiff  a  poison.  Instead  of  a  harmless 
drug,  the  defendant  would  be  liable  for  the 
injury  resulting.  It  was  held  that  this  in- 
struction correctly  stated  the  druggist's  duty, 
but  that  it  was  erroneous  as  applied  to  the 
facts,  because  it  Ignored  the  element  of  negli- 
gence. It  was  further  stated,  in  the  opinion 
In  that  case,  that  there  is  no  UablUty  in  such 
cases,  irrespective  of  the  questions  of  negli- 
gence and  Intentional  wrong.  In  that  case  the 
druggist's  clerk  sold  sulphate  of  zinc  for  Ep- 
som salts.  The  court,  by  Oooley,  J.,  said: 
"That  such  an  error  might  occur  without 
fault  on  the  part  of  the  druggist  or  his  clerlm 
Is  readily  supposable.  He  may  have  bought 
his  drugs  from  a  reputable  dealer,  In  whose 
warehouse  they  may  have  been  tampered 
with,  for  the  purposes  of  mischief.  It  Is  easy 
to  suggest  accidents  after  they  came  Into  his 
own  possession,  or  wrongs  by  others  of  which 
he  would  be  ignorant,  and  against  which  a 
high  degree  of  care  would  not  give  perfect 
protection.  But  how  the  misfortune  occurs 
Is  unimportant,  if,  under  all  the  circumstan- 
ces, the  fact  of  occurrence  is  attributable  to 
him  as  a  legal  fault  •  •  •  But  we  do  not 
find  that  the  authorities  have  gone  so  far  as 
to  dispense  with  actual  negligence  as  a  neces- 
sary element  In  the  liability,  when  a  mistake 
has  occurred."  The  case  of  Fleet  v.  Hollen- 
kemp,  13  B.  Mon.  219,  bears  little  similarity 
to  the  case  at  bar.  The  druggist  there  sold 
the  drugs  ordered,  but  owing  to  his  careless- 
ness in  preparing  them,  they  became  poisoned. 
The  same  tvle  would  apply  under  such  cir- 
cumstances as  applies  in  tbe  case  of  impure 
or  poisoned  food  or  provisions.  In  the  verdict 
before  us  there  Is  no  finding  of  any  fact  or 
facts  showing  tliat  the  appellants  were  guilty 
of  negligence,  unless  the  mere  sale  of  the 
wrong  drug  establishes  a  prima  facie  case, — 
a  proposition  which  the  authorities  do  not 
seem  to  support  Appellants  might  have  tak- 
en every  precaution  required  of  them  by  the 
law,  for  anything  that  Is  found  by  the  jury. 
The  facts  constituting  the  negligence  must  be 
established  before  the  plaintiff  can  have  Judg- 
ment on  the  special  verdict  This  was  not 
done  In  this  case.  Judgment  reversed,  with 
instructions  to  grant  appellee  a  new  trial,  if 
requested  within  90  days. 
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(159  111.  84) 

GILLESPIE  et  aL  t.  GILLESPIB.1 

(Supreme  Court  of  Illinois.    Not.  22,  1895.) 

DbBD— DbMVERT— ESTOPPBL    IS     PaM— KVIDBSOB 
— COMPETKSCI  OF  WlTNBSS. 

1.  The  redelirery  of  a  deUrered  but  unre- 
corded deed  to  the  grantor,  and  hjs  destruction 
of  it,  do  not  revest  him  with  the  title,  in  the  ab- 
sence of  proof  that  the  grantee  redelirered  the 
deed  for  the  purpose  of  revesting  the  title,  or 
with  the  intention  of  having  it  destroyed. 

2.  The  fact  that  the  grantee,  after  the 
grantor's  death,  alleged  in  a  pleading  that  the 
grantor  died  seised  of  the  land  conveyed  by  the 
deed,  does  .not  estop  the  grantee  from  asserting, 
title  to  the  land,  woere  it  appears  that  such  al- 
legation was  made  in  good  faith,  nnder  the 
mbtaken  belief  that  the  title  had  been  revested. 

3.  When  an  original  deed  is  shown  to  be 
destroyed,  a  copy  oroved  by  oral  testimony  to 
be  correct  is  admissible  in  evidence  to  prove  the 
contents  of  tbe  deed. 

4.  In  a  suit  between  the  widow  and  heirs 
of  a  decedent,  the  widow  is  competent  to  testi- 
tj  that  she  is  unable  to  fipd  a  certain  deed  from 
the  decedent  to  htr,  since  she  is  competent,  by 
express  statutory  provision,  to  testify  as  to 
matters  occurring  after  his  death. 

Appeal  from  circuit  court,  Randolph  coun- 
ty; George  W.  Wall,  Judge. 

Bill  by  John  Gllleaple  and  others  against 
Kargaret  J.  Gillespie  for  partition.  There 
was  a  decree  for  partition  of  only  part  of 
the  land  described  in  the  bill.  Gomplatnants 
appeal.     Reversed. 

Don  B.  Detrlch  and  James  J.  Morrison,  for 
appellants.  B.  Clay  Horner  and  R.  J.  God- 
dard,  for  appellee. 

WILKIN,  J.  This  Is  a  biU  for  partition, 
filed  in  the  circuit  court  of  Randolph  county, 
alleging  that  David  Gillespie  died  intestate, 
seised  of  the  a  W.  %  and  W.  %  of  the  a  W. 
%  of  the  S.  E.  ^,  of  section  2,  and  lot  0,  sec- 
tion 16,  township  7  S.,  range  5  W.,  and  ask- 
ing for  the  assignment  of  dower  to  Margaret 
J.  Gillespie,  widow  of  the  intestate,  and  par- 
tition of  the  premises  between  the  complain- 
ant and  defendant  heirs.  Defendant,  Mar- 
garet J.  Gillespie,  filed  her  answer,  denying 
that  David  Gillespie  died  seised  of  the  W.  % 
of  the  8.  W.  V4  and  the  W.  %  of  the  N.  B.  % 
of  the  S.  W.  ii  of  section  2,  and  lot  0,  in  sec- 
tion 16,  a  part  of  the  lands  mentioned  in  the 
bill;  claiming  that  prior  to  his  marriage  with 
her,  and  iu  consideration  thereof,  he  had 
conveyed  to  her  this  land.  She  then  filed 
her  cross  bill,  alleging  that  the  conveyance 
was  made  on  the  21st  day  of  April,  1886; 
that  the  deed  was  never  recorded,  but  was 
lost  or  destroyed;  and  praying  that  the  heirs 
of  David  Gillespie  be  required  to  execute  a 
deed  to  her  for  the  same.  The  cause  was 
heard  on  the  bill,  cross  bill,  answers,  replicar 
tlon,  and  oral  testimony,  and  a  decree  ren- 
dered finding  Margaret  J.  GiUespie  the  own- 
er In  fee  of  the  lands  described  In  the  cross 
bill,  and  ordering  partition  of  and  assign- 
ment of  dower  In  all  otber  lands  described 

1  Reported  by  Louis  Beisot,  Jr.,  Bsq.,  of  the 
Chicago  bar. 
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as  belonging  to  David  Gllleripie  at  tiie  time 
of  bis  decease.  An  appeal  Is  prosecuted  to 
thAs  court,  the  principal  assignment  of  error 
being  that  the  coiut  erred  In  finding  Mar- 
garet J.  Gillespie  to  be  the  owner  of  the 
lands  described  In  her  cross  bill,  and  direct- 
ing the  execution  of  a  deed  to  her  for  the 
same. 

The  fiict  that  tbe  deceased  made  and  de- 
livered to  her  a  deed  to  tbe  premises  claimed, 
In  consideration  of  their  marriagCi  is  not  dis- 
puted. She  placed  the  deed  in  the  custody 
of  her  son-in-law,  S.  L.  Taylor.  Afterwards 
she  Informed  Mr.  Taylor  her  husband  want- 
ed It,  and  he,  after  making  a  copy  of  it,  sent 
it  to  her,  and  she  gave  it  to  her  husband. 
It  Is  contended  that  there  was  such  a  sxur- 
render  of  the  deed  to  tbe  grantw  as  would 
of  itself  revest  the  title  In  him.  This  Is 
certainly  not  the  rule  In  this  state.  In  Dun- 
can V.  Wlckllffe,  4  Scam.  452,  It  Is  said, 
where  a  conveyance  of  a  tract  of  land  is  ex- 
ecuted and  delivered,  the  subsequent  de- 
struction or  surrender  of  the  deed  will  not 
revest  the  title  to  the  land  in  the  grantor 
(citing  authorltleB).  And  see,  also,  Oliver 
V.  Oliver,  149  IU.  542,  36  N.  B.  955.  A  dif- 
ferent rule  will  apply  if  tbe  grantee,  in  sur- 
rendering up  the  deed,  does  so  with  the  In- 
tention or  with  the  request  that  It  be  de- 
stroyed, for  the  purpose  of  divesting  the  title 
In  the  grantee,  as  in  that  case  the  grantor 
again  acquires  the  equitable  title.  Sanford 
V.  Finkle,  112  111.  146,  relied  upon  by  counsel 
for  appellants,  would  In  such  a  case  be  In 
point.  It  Is  there  said,  where  the  title  is 
vested  by  deed  In  a  person  claiming  under 
It,  the  court  will  divest  It,  if  it  clearly  and 
satisfactorily  appears  that  another  Is  enti- 
tled In  equity  to  tbe  land.  To  have  brought 
tbe  cause  within  the  rule  there  announced, 
tbe  burden  of  proof  was  upon  the  defend- 
ants to  the  cross  bill  to  show  that  the  deed 
was  surrendered  to  the  husband  with  the  In- 
tention that  it  shOTild  bedestroyed,and  the  ti- 
tle reinvested  in  him.  The  statement  of  coun- 
sel, that  "It  seems  clear  that  the  deed  from 
David  Gillespie  to  Margaret  J.  GiUespie  was 
surrendered  up  to  be  destroyed  by  the  gran- 
tor, with  the  consent  of  the  grantee,  if  not  at 
her  instance,"  Is  whoUy  unsupported  by  the 
evidence.  Tbe  only  witness  whose  testimo- 
ny tended  to  establish  that  fact  was  Mrs. 
Sarah  McMillan,  who  said:  "I  had  a  conver- 
sation with  Mrs.  GiUespie  In  regard  to  the 
deed  for  this  place.  *  *  *  In  the  conver- 
sation she  8i>oke  of  a  deed  made  to  her,  and 
she  said  she  got  pa  to  destroy  It."  This  tes- 
timony falls  far  short  of  proving  that  her 
Intention  was  to  divest  herself  of  tbe  title 
and  reinvest  It  in  her  husband;  but,  if  It 
was  to  that  effect,  Mrs.  GUlespie  squarely  re- 
futes the  statement,  and  denies 'that  any 
such  conversation  took  place.  On  the  other 
hand,  tbe  testimony  of  Mr.  Taylor,  the  first 
custoidlan  of  the  deed,  shows  that  Mrs.  Gil- 
lespie was  reluctant  to  place  It  In  her  hus- 
band's possession,  and  did  so,  as  she  said. 
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only  becaose  he  thought  hlmseU  "a  safer 
custodian  of  the  deed"  than  Mr.  Taylor. 

But  It  la  Insisted  that  the  doctrine  of  eq- 
uitable estoppel  may  be  successfully  Invoked 
by  the  heirs  of  David  Grillesple,  and  it  is 
urged  that  the  deed  being  canceled,  with  the 
intention  of  revesting  the  grantor  with  title, 
it  had  that  effect,  by  way  of  estc^pel  in  pais; 
that,  the  grantee  having  put  it  out  of  her 
power  to  produce  the  deed,  the  law  will  not 
allow  her  to  introduce  secondary  evidence  in 
violation  of  her  undertaking,  and  thus  defeat 
the  fair  intention  of  the  parties.  This  posi- 
tion, as  stated,  may  be  conceded,  but  it  is  not 
applicable  here,  as  It  cannot  be  said  that  the 
deed  was  canceled  with  the  consent  of  the 
grantor.  But  it  Is  also  contended  that,  by 
her  subsequent  acts,  Mrs.  Gillespie  has  be- 
come estopped  from  claiming  title  to  these 
lands,  and  the  acts  of  estoppel  relied  upon 
by  counsel  are  that  David  Gillespie  occupied 
the  lands,  and  exercised  control  over  them, 
and  offered  to  sell  to  different  parties,  with 
her  Icnowledge,  and  without  objection;  that 
they  were,  after  his  death.  Inventoried  as  a 
part  of  the  assets  of  his  estate,  with  her 
knowledge;  and  that  in  February,  1895,  she 
filed  a  bill  In  the  circuit  court  of  Randolph 
county,  in  which  she  averred  that  David  Gil- 
.  lesple  died  seised  of  the  same,  claiming  but 
a  homestead  and  dower  Interest  therein,  and 
asking  that  they  be  assigned  to  her.  From 
the  evidence  it  appears  that  she  and  those 
who  were  advising  her  believed  then  that 
the  destruction  of  the  deed  to  her,  without 
being  recorded,  destroyed  all  her  rights 
thereunder,  and  she  honestly  thought  a 
homestead  and  dower  interest  in  the  land 
were  all  she  could  hold.  The  rule  Invoked 
by  appellants  is  stated  thus  in  2  Story,  Eq. 
Jur.  par.  1643:  "This  doctrine  of  estoppel  in 
pais,  or  equitable  estoppel,  is  based  upon  a 
fraudulent  purpose  and  a  fraudulent  result. 
If,  therefore,  the  element  of  fraud  is  want- 
ing, there  Is  no  estoppeL  •  ♦  •  There 
must  be  deception,  and  change  of  conduct  in 
consequence,  In  order  to  estop  the  party 
from  showing  the  truth."  The  rule  thus  an- 
nounced has  been  quoted  with  approval  by 
this  court  in  Davidson  v.  Young,  38  IlL  152; 
Bank  v.  Bicker,  71  III.  439;  and  Holcomb  v. 
Boynton,  151  lU.  800,  37  N.  B.  1031.  There 
Is  wanting  in  the  proof  In  this  cause  every 
element  here  required.  There  was  no  fraud- 
ulent purpose  on  the  part  of  Mrs.  Gillespie 
in  filing  her  former  bill,  neither  was  there 
any  fraudulent  result.  Th«:e  was  no  decep- 
tion on  her  part,  neither  did  the  heirs  in  any 
way  change  their  position  or  conduct  In  con- 
sequence of  the  filing  of  that  bill. 

Objection  Is  made  that,  the  copy  of  the 
deed  in  question  should  not  have  been  admit- 
ted in  evidence.  If  it  was  claimed  upon  the 
hearing  that  the  proper  foundation  for  the 
ilntradaction  of  parol  evidence  of  the  con- 
t^lts  of  the  Instrument  had  not  been  laid,  by 
pcovlag  that  the  original  could  not  be  found, 
iMtact  specific  objection   should   hwe   been 


made,  so  that  the  cross  complainant  could 
have  had  the  opportunity  to  supply  the 
wanting  proof.  No  such  objection  was  made. 
It  also  appears  that  proper  search  was  made, 
and  the  original  not  found.  Secondary  evi- 
dence of  Its  contents  was  therefore  compe- 
tent, and.  It  being  clearly  proven  tlaat  the 
copy  offered  was  a  true  and  correct  one,  it. 
In  connection  with  the  testimony  of  the  one 
who  made  it,  was  competent  Aside  from 
the  copy  of  the  deed,  Mr.  Taylor,  who  made 
It,  in  his  testimony  refers  to  the  deed  as  be- 
ing the  one  mentioned  in  the  cross  bill;  and 
R.  H.  Mann,  the  scrivener  who  made'  the 
original  deed,  says  positively  It  purported  to 
convey  the  homestead  lands,  which  are  the 
same  lands  described  in  the  cross  bill.  The 
contents  of  the  deed  were  therefore  satis- 
factorily shown  without  the  copy. 

It  is  further  insisted  that  error  was  com- 
mitted In  permitting  Margaret  J.  Gillespie 
to  testify.  In  her  direct  testimony  she  tes- 
tified that  she  was  unable  to  find  the  deed, 
that  she  had  put  it  in  the  possession  of  her 
husband,  and  that  it  was  now  lost  or  de- 
stroyed. In  rebuttal  she  testified  In  regard 
to  an  admission  alleged  to  have  been  made  by 
her  In  the  testimony  of  Sarah  McMillan.  By 
the  express  provisions  of  the  statute,  she  was 
con^ietent  for  that  purpose,  also  as  to  facts 
occurring  after  the  death  of  her  husband. 
In  so  far  as  she  gave  evidence  of  matters 
occurring  during  his  lifetime,  she  was  In- 
competent; but  her  testimony  in  that  regard 
is  not  essential  to  support  this  decree,  all 
such  matters  material  to  be  proven  being  es- 
tablished by  the  testimony  of  other  witness- 
es. 

Lastly,  appellants  say  error  was  commit- 
ted in  the  decree,  in  that  it  directed  them  to 
convey  to  the  widow  all  the  lands  described 
in  the  cross  bill;  the  original  deed,  as  to  lot 
9,  section  16,  only  purporting  to  convey  the 
W.  %  thereof.  This  error  Is  confessed  by 
appellee,  and  the  decree  below  should  be 
modified  In  that  regard.  In  all  other  respects 
we  think  it  is  right.  It  will  be  reversed, 
however,  and  the  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  correct'  the  er- 
ror Indicated,  and  proceed  with  the  partition 
in  conformity  with  the  rights  of  the  parties 
herein  indicated,  and  as  provided  by  statute. 
Each  party  will  be  taxed  their  own  costs  in 
this  court    Reversed  and  remanded. 


(159  111.  m 

ANDERSON  et  al.  v.  SMITH  et  al.i 

(Supreme  Oourt  of  lUinolB.    Nov.  22,  1895.) 

homebtbao — deed  to  wifb— death  of  hubbamd 
— Partitios — Appeal. 

1.  A'  deed  from  a  man  to  his  wife  of  land  in 
which  he  has  a  homestead  estate  does  not 
pass  title  to  such  estate,  when  posBession  is  not 
abandoned  or  given  pursuant  to  the  deed,  since 
a  homestead  can  be  conveyed  without  change 

'    I  Reported  by  Louis  Boiaot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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of  poBseMion  only  by  deed  executed  by  both 
hasband  and  wife. 

2.  Where  the  wife  conyeys  such  land  after 
it  has  been  deeded  to  her,  and  the  hnsband  then 
dies,  the  homestead  estate  descends  to  his  heirs, 
subject  to  the  wife's  dower,  regardless  of  the 
conveyance  by  her,  since  dower  and  homestead 
cannot  be  conveyed  until  assigned. 

8.  In  partition,  the  objection  that  the  com- 
missioneni  have  not  set  off  enough  land  to  a 
certain  party  cannot  be  raised  on  appeal,  where 
no  exception  to  the  commissioners  report  was 
made  in  the  trial  court. 

Appeal  from  circuit  court,  WllllamBon  coun- 
ty; A.  K.  VlclceiB,  Judge. 

BUI  for  partition  by  Kclla  B.  Smith  and  oth- 
ers, heirs  of  James  T.  Smith,  deceased,  against 
John  Anderson,  Charles  W.  Hartline,  Minule 
Hartline,  and  Nannie  A.  Smith.  There  was  a 
decree  of  pai'tltlon.  All  the  defendants  except 
Nannie  A.  Smith  appeal    Affirmed. 

Clemens  &  Warder,  fbr  appellants.  Duncan 
&  Rhea  and  A.  J.  Klmmel,  for  appellees. 

WILKIN,  J.  Tbia  Is  an  appeal  from  a  de- 
cree in  partition  by  tbe  circuit  court  of  Wil- 
liamson county.  The  facts  material  to  a  de- 
cision of  tbe  cause,  as  presented  berie,  are  as 
foUows:  On  tbe  13tb  Cf  February,  1886,  James 
T.  Smith  owned  tbe  N.  E.  %  of  tbe  N.  W.  %. 
and  the  S.  W.  %  of  the  N.  W.  V^,  and  15  acres 
off  tbe  north  side  of  the  N.  B.  ^  of  the  S.  W. 
Vi  of  section  35,  township  10  N.,  i-ange  13  E. 
of  third  P.  M.,  Williamson  county,  upon  which 
be  resided  with  bis  family,  consisting  of  Nan- 
nie A.,  bis  wife,  and  appellees,  bis  children. 
On  that  day  be  executed  and  delivered  to  his 
said  wife  a  warranty  deed  to  tbe  pi-emises. 
He  continued  to  reside  upon  tbe  same  until 
bis  death.  May  13,  1887.  His  widow  and  chil- 
dren continued  to  live  there  until  January  2, 
1S89.  On  that  day  the  widow,  in  consideration 
of  $1,000,  executed  and  delivered  to  John  An- 
derson a  warranty  deed  to  tbe  whole  of  the 
lands,  and,  with  a  part  of  tbe  proceeds  of  the 
sale,  purchased  another  home,  to  which  she 
removed  with  the  family.  With  another  por- 
tion of  the  money  received  from  Anderson  she 
paid  off  a  mortgage  which  she  bad  executed 
upon  the  93  acres  sold  to  him,  amounting  to 
about  9700.  Subsequently  Anderson  sold  and 
conveyed  this  land  to  diaries  W.  Hartline  for 
^,200.  This  bill  was  filed  by  the  children  of 
James  T.  Smith,  as  his  heirs  at  law,  al- 
leging that  the  deed  from  their  father  to  their 
mother,  of  February  13,  1880,  In  so  far  as  it 
purported  to  convey  the  land  and  buildings 
thereon,  of  the  value  of  $1,000,  occupied  at 
the  time  as  a  homestead,  was  void,  and  seek- 
ing to  have  the  same  set  off  to  them.  The  bill 
also  asked  that  the  dower  of  tbe  mother  be 
assigned,  and  partition  made  of  tbe  lands  so 
set  off,  and  that  an  accounting  be  made  of  the 
rents  and  profits,  etc.  Anderson  and  HartUne 
were  made  defendants  to  the  bill,  and  they, 
b}  their  answer,  denied  that  the  complainants 
were  entitled  to  any  portion  of  the  lands,  and 
insisted  that  the  deed  from  Smith  to  his  Wife 
was  a  valid  conveyance  of  all  the  lands  there- 
in described,  Including  the  homestead.   They 


set  up  tbe  fact  that  they  had  made  lasting 
and  valuable  improvements  upon  the  land,  and 
denied  that  they  were  in  any  way  liable  to  the 
complainants  for  rents  and  profits.  They  also 
filed  a  cross  bill,  setting  up  the  payment  of 
said  mortgage  out  of  the  $1,000  paid  for  the 
land  by  Anderson,  and  the  purchase  of  tbe 
other  homestead  with  the  balance  of  said 
$1,000,  and  asked  that,  if  the  relief  prayed  in 
tbe  original  bill  be  allowed  the  complainants 
therein,  they  (the  complainants  in  the  cross 
bill)  be  decreed  a  lien  upon  the  lands  so  set 
off,  for  tbe  mortgage  lien  canceled  with  the 
money  so  paid  by  Anderson,  and  that  the  bal- 
ance of  tbe  $1,000  be  made  a  charge  upon  the 
lands  acquired  by  Nannie  A.  Smltb  with  th« 
proceeds  of  the  sale  by  her  to  Anderson.  On 
tbe  hearing  the  court  found  for  the  complain- 
ants In  the  original  bill,  and  appointed  three 
commissioners,  with  directions  to  first  set  off 
from  the  95  acres  so  much  thereof,  including 
the  buildings  situate  thereon,  as  would  be  of 
the  then  value  of  $1,000,  and,  after  having  so 
set  off  that  quantity  of  land,  to  assign  dower 
and  make  partition  thereof  as  prayed.  It  ap- 
pears from  the  report  of  the  commissioners 
that  the  buildings  were  situated  on  the  15* 
acre  tract  above  descrltied,  and  they  assigned 
it  to  the  complainants.  They  reported  that 
dower  could  not  be  assigned,  or  partition  there- 
of made,  and  upon  the  approval  of  such  re- 
port the  premises  were  ordered  sold.  The 
cross  bill  was  dismissed  for  want  of  equity. 
Appellants,  by  their  assignments  of  error,  ques- 
tion the  ruling  of  the  court  below  on  the  orig- 
inal bill,  and  also  in  dismissing  their  cross 
bill.  Appellees  assign  cross  errors,  under 
which  they  insist  the  circuit  court  erred  In 
fixing  the  quantity  of  land  which  they  were 
entitled  to,  by  the  value  then  Instead  of  when 
the  father  died. 

First,  was  the  decree  on  the  original  bill 
proper?  It  must  be  accepted  as  tbe  settled  law 
of  this  state  that  a  deed  to  a  homestead,  by 
the  householder,  even  to  his  or  her  wife  or  hus- 
band, not  subscribed  and  acknowledged  by 
such  wife  or  husband  (possession  not  being 
abandoned  or  given  pursuant  to  the  convey- 
ance). Is  a  nullity.  Kltterlin  v.  Insurance  Co., 
134  III.  C47,  25  N.  E.  7T2;  Barrows  v.  Bar- 
rows, 138  111.  049,  28  N.  E.  083;  Hagerty  v. 
Hngerty,  140  Bl.  035,  30  N.  B.  981.  Under 
these  decisions,  if  the  homestead  attempted  to 
be  BO  conveyed  is  worth  not  more  than  $1,000, 
no  title  whatever  passes;  but,  if  the  lands 
conveyed  exceed  In  value  ttaat  amount,  then  It 
passes  only  the  excess  over  the  homestead 
right.  Therefore,  the  homestead  of  James  T. 
Smith  in  the  farm  or  lot  of  land  on  which  he 
resided  at  the  time  of  bis  death,  to  the  extent 
in  value  of  $1,000,  was  wholly  unaffected  by 
bis  deed  to  bis  wife,  and,  in  the  decision  of 
this  case,  must  be  treated  precisely  as  though 
it  had  never  been  executed.  Tbe  title  in  fee 
to  such  homestead  being  In  James  T.  Smith  at 
the  time  of  his  death,  it  then  descended  to  bis 
children  and  heirs  at  law,  subject  only  to  the 
homestead  right  and  dower  of  his  widow,  Nan- 
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Die  A.  Smith.  Had  the  widow  simply  aban- 
doned It,  there  could  have  been  no  doubt  of  the 
right  of  the  children  to  have  a  partition  of  It, 
subject  to  her  dower.  And  we  ate  unable  to 
see  how  her  attempted  conveyance  to  Ander- 
0OD,  haTlng  no  title  herself,  can  produce  a 
different  result  In  so  far  as  she  attempted 
to  convey  the  homestead,  her  deed  was  a  nul- 
lity, because  she  had  no  title  which  she  could 
convey.  As  we  have  seen,  she  got  no  title  to 
that  part  of  the  land  by  the  deed  from  her 
husband.  Her  homestead  rights  and  dower  as 
his  widow  could  not  be  conveyed  by  her  until 
assigned.  Best  v.  Jenks,  123  IlL  447,  16  N.  B. 
173.  Hence,  her  deed  as  to  the  homestead  con- 
veyed nothing,  and  the  rights  of  the  heirs  re- 
mained precisely  as  though  she  liad  moved  off 
the  land  without  attempting  to  make  any  dis- 
position of  it  We  have  carefully  considered 
the  argument  of  counsel  for  appellants  by 
which  it  Is  sought  to  maintain  the  position  that 
Anderson  got  some  title  or  Interest  in  the 
homestead  of  which  James  T.  SmUb  died 
seised,  by  reason  of  the  covenants  In  the  deed 
to  him  by  the  widow,  but  we  find,  in  every 
Instance,  it  Is  saccessfully  refuted  by  the  fact 
that  the  deed  from  Smith  to  his  wife  was  ab- 
solutely null  and  void.  We  are  of  the  opinion 
that  the  decree  of  the  circuit  court  on  the  orig- 
inal bill  is  the  logical  and  necessary  result  of 
tbe  decision  of  this  court  above  cited. 

As  to  tbe  dismissal  of  the  cross  bill  little 
need  be  said.  The  mortgage  which  was  paid 
off  out  of  the  proceeds  of  the  sale  to  Anderson 
was  executed  by  Nannie  A.  Smith,  and,  for  the 
reasons  already  stated,  ci-coted  no  valid  lien 
upon  the  homestead,  elie  having  no  title  there- 
to. The  title  to  the  newly-acquired  homestead 
Is  not  in  the  complniuauts  In  the  original  bill, 
and  we  know  of  no  principle  upon  which  the 
defendants  can,  by  a  cross  bill  against  them, 
obtain  a  lien  upon  property  the  title  to  which 
Is  In  their  mother.  She,  liaving  conveyed  prop- 
erty by  warranty  deed  to  which  she  had  no 
title.  Is  liable  to  an  action  at  law  upon  tbe 
covenants  in  her  deed;  and  in  such  an  action 
the  property  purchased  by  her,  as  well  as  any 
other  property  owned  by  her,  If  not  exempt 
from  execution,  may  be  sold  to  satisfy  a  Judg- 
ment so  obtained;  but  there  is  no  principle 
upon  which,  in  this  action,  a  lien  can  be  de- 
clared against  tliat  property. 

As  to  the  cross  errors  assigned  by  appellees, 
we  are  of  the  opinion  that  the  question  sought 
to  t>e  raised  Is  not  so  presented  In  this  record 
as  that  it  can  be  properly  decided.  If  com- 
plainants desired  to  object  that  the  commls- 
alonets  had  not  set  off  to  them  a  sufficient 
quantity  of  land,  they  should  have  excepted 
to  their  report,  and  thereby  raised  an  issue 
for  tbe  decision  of  the  court  below;  and,  hav- 
ing failed  to  do  so,  they  cannot  raise  the  ques- 
tion now.  McCracken  v.  Droit,  108  Ul.  428. 
We  are  also  of  the  (pinion  that,  upon  the  alle- 
gations of  the  original  bill  and  the  facts  of  this 
case,  the  commissioners  were  properly  directed 
to  set  off  the  homestead  on  an  estimate  of  the 
present  valua. 


Some  objection  Is  made  to  the  decree  on  the 
original  bill  fixing  the  amount  of  rents  and 
profits  to  be  paid,  but  we  are  unable  to  see 
wherein  any  substantial  error  was  committed 
in  that  regard.  While  it  Is  true  that  the  de- 
cree of  the  cliteult  court,  which  we  think  must 
be  affirmed,  operates  harshly  upon  appellants, 
that  result  Is  only  such  as  follows  In  all  cases 
where  parties  take  title  from  one  having  nb 
right  to  convey,  and  who  may  be  irresponsible 
financially.  We  certainly  have  no  power.  If 
we  had  the  disposition,  to  visit  the  results  of 
whatever  hardship  may  fall  upon  appellants, 
on  these  minor  children,  who  have  been  inno- 
cent of  any  wrong,  and  who,  so  far  as  this  rec- 
ord shows,  have  derived  no  benefit  whatever 
from  the  unauthorized  sale  of  their  Inheritance. 
The  decree  of  the  circuit  court  will,  accordingly, 
be  affirmed.   Affirmed. 


(159  ni.  155) 

CITY  OP  CAIRO  T.  PEDCHTER  et  al.t 
(Supreme  Court  of  Illinois.    Nov.  22,  1895.) 

MdMIOIPAI.  CORPORATlONa— lNTOXIOi.TIMa  LigOOBS 
.   — LiCIKSKS. 

An  ordlBBnce  requiring  persons  selling 
liquor  in  quantities  of  five  gallonB  or  more  to 
take  cot  wholesale  dealers'  licenses,  and  ex- 
cepting from  biich  requirement  those  who  have 
taken  our  rttail  dealers'  liccnaeB,  is  invalid,  as 
making  an  unjast  discrimination  between  per- 
sons within  the  same  class.  54  IlL  App.  112, 
affirmed. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

Action  by  the  city  of  Cairo  against  Charles 
and  William  Feuchter  for  violation  of  a  city 
ordinance.  Oefcndauts  obtained  Judgment, 
which  was  affirmed  by  the  appellate  court 
Plaintiff  appeals.  64  Ul.  App.  112.  Af- 
firmed. 

Green  &  OUl>ert,  for  appellant  Lansden  & 
Leek,  for  appellees. 


CARTER,  J.  This  was  an  action  brought 
by  the  city  of  Cairo  against  Charles  Feuchter 
and  William  Feuchter,  liefore  a  Justice  of  the 
peace,  fOr  carrying  on  a  wholesale  liquor 
business  within  said  city  without  having  a 
license  from  said  city  to  do  so.  The  trial  be- 
fore the  Justice  of  tbe  peace  resulted  In  a 
Judgment  in-  favor  of  the  city,  and  defend- 
ants were  fined  |25  each  and  costs  of  suit 
On  appeal  to  the  circuit  court  of  Alexander 
county,  the  ordinance  under  which  defend- 
ants were  arrested  was  held  to  be  Illegal  and 
void,  and  defendants  were  discharged.  That 
Judgment,  being  taken  to  the  appellate  court 
by  said  city,  on  appeal,  was  affirmed,  and  by 
a  further  appeal  the  record  is  brought  to  this 
court  for  review. 

Defendants  admitted  making  the  alleged 
sales  without  having  any  license  whatever 
from  said  city.    The  only  question  Involved 

1  Reported  by  Liouis  Boiaot,  Jr.,  Esq.,  ol  thv 
Chicago  bab  . 
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is  the  validity  of  the  ordinance  passed  by 
said  city  of  Cairo,  which  Is  as  follows: 
"Ordinance  No.  513.  An  ordinance  to  license, 
reflate  and  prohibit  the  selling  or  giving 
away  of  tntojticatlng  malt,  vlnoua,  mixed 
or  fermented  liquors  within  the  limits  of 
Cairo  in  quantities  of  five  gallons  and  up- 
wards. 

"Be  it  ordained  by  the  city  council  of  the 
city  of  Cairo: 

"Section  1.  That  every  person  or  persons 
selling  or  giving  away  intoxicating  malt,  vi- 
nous, mixed  or  fermented  liquors  within  the 
limits  of  the  city  of  Cairo  in  quantities  of  five 
gallons  or  more,  whether  in  bottles,  Jugs, 
kegs,  casks,  barrels,  half-barrels,  boxes  or 
otherwise,  shall  be  deemed  a  'wholesale  liq- 
uor dealer'  within  the  meaning  of  this  ordi- 
nance. 

"8ec.  2.  Every  'wholesale  liquor  dealer* 
may  t>e  granted  a  license  as  such  upon  pay- 
ment Into  the  city  treasury  in  advance  of  the 
sum  of  one  hundred  dollars  where  the  license 
is  for  one  year,  and  In  tliat  proportion  where 
the  license  shall  be  for  a  shorter  period;  but 
every  such  license  shall  run  from  the  date 
thereof  to  the  end  of  the  municipal  year;  and 
upon  payment  being  made  into  the  city  treas- 
ury as  aforesaid,  such  license  shall  be  issued 
to  the  applicant  in  like  manner  as  licenses  are 
issued  in  other  cases;  provided  such  appli- 
cant shall  file  bonds  to  the  city  of  Cairo  and 
to  the  people  of  the  state  of  Illinois  similar  in 
all  respects  to  the  bonds  now  required  to  be 
filed  by  retail  liquor  dealers,  and  said  bonds 
approved  in  same  manner  as  retail  liquor 
dealers'  bonds  are  approved  before  a  license 
shall  be  issued  under  this  ordinance. 

"Sec.  3.  Every  person  or  persons  who  shall 
engage  in  the  business  of  a  'wholesale  liquor 
dealer'  without  having  obtained  a  license 
therefor  from  the  city  as  provided  hi  the  pre-, 
ceding  section  shall  forfeit  and  pay  to  the 
city  a  fine  of  not  less  than  twenty-flve  dol- 
lars nor  more  than  one  hundred  dollars  tor 
each  and  every  oBenae. 

"Sec.  4.  This  ordinance  shall  not  apply  to 
any  person  or  persons  who  shall  hold  a  valid 
license  in  force  Issued  under  and  in  accord- 
ance with  the  provisions  of  Ordinance  No. 
294,  approved  December  14,  1887,  for  the  sale 
of  liquors  in  less  quantities  than  one  gallon." 

It  is  contended  by  appellees  that  the  fourth 
section  of  the  ordinance,  by  exempting  per- 
sons who  hold  a  license  for  the  sale  of  liquor 
In  less  quantities  than  one  gallon  from  the 
operation  of  said  ordinance,  constitutes  an 
unjust  discrimination  between  persons  of  the 
same  class,  and  for  that  reason  renders  the 
ordinance  Illegal  and  void.  If  it  were  not 
for  said  section  4,  every  person  who  should 
sell  or  give  away  any  intoxicating  malt,  vi- 
nous, mixed,  or  fermented  liquors  within  t^e 
limits  of  the  city  of  Cairo,  in  quantities  of 
five  gallons  or  more,  would  be  deemed  a 
"wholesale  liquor  dealer,"  within  the  mean- 
ing of  the  ordinance,  and  would  be  entitled  to. 
a  license  as  such  upon  the  payment  to  the 


city  of  the  sum  of  $100.  And  the  question  Is 
whether  the  ordinance  is  rendered  Invalid  be- 
cause section  4  provides  that  the  ordinance 
shall  not  apply  to  any  person  who  shall  hold 
a  valid  license,  issued  under  another  ordi- 
nance, providing  for  the  sale  of  liquors  in  less 
quantities  than  one  gallon.  This  section  in 
eSect  exempts  a  certain  class  of  persons  from 
the  operation  of  the  ordinance.  This  exempt- 
ed class  could  engage  In  the  business  of  a 
wholesale  liquor  dealer  without  having  first 
obtained  a  license  therefor  from  the  city,  and 
without  becoming  liable  to  a  fine,  while  other 
persons  engaging  in  the  same  business  with- 
out first  obtaining  a  license  therefor  from 
the  city  would  be  subject  to  a  fine.  This 
would  seem  to  be  unjust  and  tmreasonable. 
Tugman  v.  City  of  Chicago,  78  lU.  405;  DllL 
Mun.  Corp.  {  256.  The  ordinance  in  fact  pro- 
vides that.  If  a  petson  has  a  license  to  sell 
liquor  In  quantities  less  than  one  gallon,  he 
is  not  required  to  take  out  a  license  to  sell  in 
quantities  of  five  gallons  or  more.  This  evi- 
dently is  a  discrimination  in  favor  of  persons 
who  are  engaged,  under  license  for  that  pur- 
pose, in  the  sale  of  liquor  in  quantities  of  less 
than  a  gallon,  should  they  desire  to  become 
what  the  ordinance  defines  to  be  "wholesale 
liquor  dealers."  The  ordinance  makes  a  class 
of  dealers  of  those  who  sell  In  quantities  of 
five  gallons  or  over,  and  it  should  be  general 
in  its  operation,  and  grant  the  authority  and 
power  to  sell  in  such  quantities  to  all,  upon 
the  same  terms  and  conditions.  City  of  Chi- 
cago V.  Rumpff,  45  111.  90.  In  the  case  of 
Tlmm  V.  Harrison,  109  111.  693,  relied  on  by 
appellant.  It  was  held  that  "It  Is  competent 
for  the  general  assembly  to  classify  the  dif- 
ferent kinds  of  liquor  dealers  included  in 
general  description,  as  used  in  the  constitu- 
tion, and  Impose  differential  taxes  upon  such 
classes."  The  record  in  that  case  presented 
the  "sole  question  of  the  constitutionality  of 
the  act  of  the  general  assembly  In  question"; 
and  it  was  said  that  conceding,  for  the  pur- 
pose  of  the  argument,  that  the  license  fee  ex- 
acted was  a  tax,  "the  rule  of  uniformity  In 
taxation  would  not  be  violated,  so  long  as  the 
tax  Imposed  Is  the  same  upon  all  th^  mem- 
bers of  the  iiarticular  class."  And  hi  Den- 
nehy  v.  City  of  Chicago,  120  111.  627,  12  N.  B. 
227,  the  questions  considered  were  the  power 
of  the  city  to  impose  a  license  fee  upon  whole- 
sale dealers  in  intoxicating  liquors,  and 
whether  the  license  provided  for  was  imposed 
for  revenue  purposes  or  for  the  purposes  of 
regulation;  and  while,  in  the  ordinance  dis- 
cussed, distillers,  licensed  as  such,  who  sold 
only  distilled  spirits  of  their  own  production, 
at  the  place  of  manufacture,  were  not  re- 
quired to  pay  the  license  prescribed  for 
wholesale  liquor  dealers,  it  was  not  contend- 
ed by  counsel,  nor  considered  by  the  court, 
that  those  licensed  as  distillers  could  engage 
in  the  business  of  wholesale  Uquor  dealers 
without  paying  the  license  required  by  the 
ordinance. 
Ordinance  294,  mentioned  in  section  4  of 
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ordinance  613,  provided  for  Oe  tenlns  of  a 
license  to  aaj  person  to  sell  liquors  In  less 
quantities  than  one  gallon,  at  a  place  In  the 
city  to  be  designated  In  the  license,  upon  the 
payment  of  1500,  and  proTlded  fines  for  vio- 
lations of  tbe  ordinance.  The  substance  of 
the  contention  of  appellant  is  that  the  effect 
of  Ordinance  513  is  to  amend  Ordinance  294, 
and  that  the  two  ordinances  should  be  read 
together  as  one  ordinance  providing  for 
classifying  and  licensing,  liquor  dealers;  and 
that  the  result  is  to  place  all  who  sell  liquors 
In  any  quantity  at  a  designated  place  In  one 
class,  and  all  who  sell  only  In  quantities  of 
five  gallons  and  upward  in  another  class; 
designating  the  latter  class  as  "wholesale 
liquor  dealers,"  and  requiring  them  to  pay  a 
license  fee  of  (100,  and  requiring  the  former 
class  to  pay  a  license  fee  of  f500.  And  it  is 
then  said  that  it  is  competent  for  the  munici- 
pal authorities,  as  held  by  this  court  (Den- 
neby  ▼.  City  of  Chicago,  supra),  to  classify 
Uqnor  dealers  accordijg  to  the  quantities  in 
which  such  liquors  are  sold,  and  the  purpose 
of  sale,  or  both.  We  think  the  argument  is 
more  specious  than  sound.  In  tbe  first  place, 
the  ordinance  Involved  does  not  purport  to 
amend  Ordinance  294.  Section  4  is  in  the  na- 
ture of  a  mere  proviso,  intended  to  except 
from  the  operation  of  tbe  ordinance  all  those 
persons  licensed  as  dramshop  keepers.  As 
the  law,  state  and  municipal,  stood  before 
the  passage  of  Ordinance  513,  no  license,  nor 
the  payment  of  any  license  fee,  was  required 
of  those  engaged  In  the  business  of  selling 
liquor  in  quantities  of  five  gallons  and  up- 
ward; and  retail  dealers,  though  licensed  as 
dramshop  keepers,  had  the  same  right  to  sell 
at  wholesale  that  others  had,  and  no  more. 
They  could  sell  at  wholesale,  without  license, 
not  by  virtue  of  their  retail  license,  but  be- 
cause the  law  did  not  require  a  license.  Nor 
does  Ordinance  513  provide  for  licensing 
them  as  wholesale  dealers,  but  it  simply  ex- 
empts them,  as  a  class  of  persons,  from  the 
duty  of  procuring  a  license  before  selling  at 
wholesale.  Nor  can  it  be  said,  we  think,  as 
contended  by  appellant,  that  the  effect  of  the 
two  ordinances,  when  considered  together,  is 
to  limit  the  right  of  the  dramshop  keeper  to 
sell  at  wholesale  to  the  same  place  desig- 
nated In  his  license  as  a  dramshop  keeper. 
He  Is  simply  exempted  from  the  require- 
ments of  Ordinance  513,  and  could  engage  In 
the  business  of  selling  liquors  at  wholesale 
at  any  place,  without  license,  in  the  same 
manner  as  before  the  ordinance  was  passed. 
Ordinance  513  simply  provides  for  licensing 
a  class  of  liquor  dealers,  to  wit,  those  selling 
In  quantities  of  five  gallons  or  more,  which 
theretofore  required  no  license;  and,  to  be 
valid,  it  should  be  uniform,  and  without  dis- 
crimination as  to  tbe  class  upon  which  it 
operates.  The  city  council  had  no  power  to 
unjustly  discriminatie  between  persons  com- 
ing within  the  same  class.  By  Ordinance 
294,  those  desiring  to  sell  In  quantities  less 
than  one  gallon  could  obtain  a  license  there- 


for at  the  lowest  amonnt  allowed  by  tha 
statute  We  cannot  aee  how  the  mere  pay- 
ment of  tlia  fee  required  for  such  license^ 
and  tbe  obtaining  of  tbe  license,  could  form 
the  basis  of  exemption  from  the  payment  of 
another  license  fee,  required  of  aU  who 
should  sell  in  larger  quantities.  If  tbey  de- 
sired to  sell  In  such  large  quantities^  In 
other  words,  can  tbe  mere  compliance  wltb 
existing  law  be  made  tbe  ground  for  dl»- 
crimination,  and  for  exemption  from  bni^ 
dens  imposed  upon  others?  We  think  not. 
If  80,  then  it  would  seem  to  follow  that  an 
ordinance  would  be  valid  whicb  should  pro- 
vide tliat  all  wholesale  liquor  dealers  should 
pay  a  license  fee,  except  persons  licensed  aa 
grocers,  merchants,  auctioneers,  and  the  like. 
But  we  do  not  suppose  tt  would  be  contend- 
ed that  such  an  ordinance  could  be  sustained. 
Tbe  power  of  the  city  to  classify  Is  not  de* 
nied,  but  we  are  of  the  opinion  that  the  oiw 
dinance  In  question  makes  an  unjust  dis- 
crimination between  persona  coming  within 
the  same  class,  and  imposes  burdens  on 
some  from  which  others  are  by  its  terms  ex- 
empted, and  that  the  ordinance  is  therefore 
void.  Timm  v.  Harrison,  109  IlL  601;  Cl^. 
of  Lake  View  v.  Tate,  130  111.  247,  22  N.  B.' 
791;  State  v.  Sheriff  of  Ramsey  County,  4S 
Minn.  238,  51  N.  W.  112;  Sayre  Borough  t. 
Phillips,  148  Pa.  St  482,  24  Aa  76;  Ex  part* 
Frank,  52  CaL  606;  Hayden  r.  Noyes,  S 
Conn.  391;  Wlllard  v.  KiUlngwortb,  8  C<Hin. 
247.  Finding  no  error  in  the  record,  the 
Judgment  of  the  appellate  court  Is  affirmed. 
Judgment  afilrmed. 


ati  ind.  40 
RISTINB  V.  JOHNSON  et  aL 
(Supreme  Court  of  Indiana.    Oct.  12,  1895.) 
Tax   Salbs  — Redeuption— Fbbsohs  dkdsb 

DiSABILITT. 

Eev.  St.  1894.  §  8641.  providing  that» 
where  a  tax  deed  is  ineffectual  to  convey  the 
title,  the  lien  of  the  state  on  the  land  shall  be 
trnnsferred  by  the  deed  to  the  graatee,  who 
may  recover  from  the  owner  of  the  land  the 
amount  for  which  it  was  sold,  and  all  subse- 
quent taxes  paid  by  him,  with  20  per  cent,  in- 
terest, and  that,  if  judgment  is  rendered  acainst 
the  gratitee  for  the  recovery  of  the  land,  the 
court  shall  ascertain  tbe  amount  due  him  for 
principal  and  interest,  and,  in  default  of  its 
payment,  shall  order  the  land  sold  to  pay  the 
same,  and  that  there  shall  be  no  right  of  re- 
demption from  such  a  sale,  does  not  apply  to 
lands  of  infants,  idiots,  or  insane  persons,  as 
Rev.  St.  1894,  «§  8610,  8611,  provide  that  such 
persons  may  redeem  land  from  tax  sales  within 
two  years  after  the  expiration  of  their  disabil- 
ities, by  paying  the  amount  paid  at  the  tax  sale, 
with  costs  and  penaltpr,  not  exceeding  25  ^r 
cent,  and  the  taxes  paid  by  the  purchaser,  with 
6  per  cent  interest. 

On  petition  for  r^earlng.    Denied. 
For  former  opinion,  see  41  N.  B.  638. 

MONKS,  J.  Appellee  has  filed  a  petition 
for  rehearing,  in  which  he  earnestly  Insists 
that  his  rights  as  a  purchaser  at  a  tax  sale 
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having  a  tax  deed  are  measnred  by  section 
S641,  Rev.  St  1B94,  which  provides  that  If 
any  conveyance  by  the  county  auditor  pur- 
suant to  a  tax  sale  made  for  the  nonpay- 
ment of  taxes  shall  prove  Invalid,  or  In- 
effectual to  convey  title,  etc.,  the  Hen  which 
the  state  has  on  such  land  for  state,  county, 
township,  and  all  lawful  purposes  shall  re- 
main In  full  force,  and  shall  be  transferred 
by  such  deed  to  the  grantee,  and  vested  In 
falm,  etc.,  who  shall  be  entitled  to  recover 
from  the  owner  of  such  lands  the  amount  of 
such  legal  taxes,  together  with  all  lawful 
charges,  with  interest  at  20  per  cent  per  an- 
num from  date  of  such  sale,  and  also  the 
amount  of  subsequent  taxes  paid,  with  like 
interest,  and  such  claim  shall  be  a  lien  UDOn 
such  lands,  and  the  same  sliall  be  bound  for 
the  payment  thereof;  and  in  case  Judgment 
shall  be  rendered  against  the  person  holding 
the  title  from  the  aodltor,  as  aforesaid,  for 
the  recovery  of  such  land,  in  an  action  of 
ejectment  or  other  action,  either  at  law  or  in 
equity,  the  court  shall  ascertain  the  amount 
due  the  party  holding  such  tax  deed,  and  for 
principal  and  interest,  and  shall  decree  the 
payment  thereof,  etc.,  and  in  default  of  pay- 
ment shall  order  that  snch  lands  be  sold  to 
pay  the  same,  and  that  there  shall  be  no  right 
of  redemption  after  the  sheriff's  sale,  who 
shall  execute  to  the  purchaser  a  deed  in  fee 
simple.  If  this  section  were  held  to  apply  to 
the  land  of  -'Infants,  Idiots,  and  insane  per- 
sons," sold  at  tax  sale,  they  would  be  de- 
prived of  the  right  to  redeem  within  two 
years  after  the  expiration  of  such  disabil- 
ities, given  them  by  sections  8610,  8611,  Rev. 
8t  1894.  The  execution  of  a  tax  deed  does 
not  prevent  such  person  from  exercising  the 
right  of  redemption.  Lancaster  v.  Duttad- 
way,  97  Ind.,  on  page  568.  Under  section 
8641,  supra,  when  Judgment  Is  rendered  the 
real  estate  is  sold  for  cash,  without  relief 
from  valuation  or  appraisement  laws,  and  the 
sheriff  executes  the  deed  on  payment  of  the 
purchase  money,  from  which  sale  there  is 
no  right  of  redemption.  Besides,  the  Judg- 
ment, if  recovered  against  an  Infant,  idiot, 
or   insane  person,  and  no  real  estate  were 


sold  by  virtue  thereof,  would  be  conclusive 
against  snch  Infant,  Idiot,  or  insane  person, 
until  set  aside.  Such  Judgment  would  in- 
clude Interest  at  the  rate  of  20  per  cent  per 
annum  on  the  amount  paid  at  the  tax  sale, 
and  also  on  the  amount  of  All  subsequent 
taxes  paid,  while  such  persons  have  the  right 
to  redeem,  under  section  8610,  supra,  by  pay- 
ing the  amount  paid  at  the  tax  sale,  with 
costs  and  penalty,  not  exceeding  25  per  cent, 
in  addition,  and  the  taxes  which  have  been 
paid  thereon,  with  6  per  cent  Interest  No 
redemption  could  be  had  under  said  section 
so  long  as  snch  Judgment  remained  in  effect. 
Such  was  not  the  intention  of  the  legislature. 
These  sections  concerning  tax  sales,  and  the 
rights  and  remedies  of  the  owners  or  occu- 
pants of  the  lands  sold,  and  the  purchasers 
at  Buch  sales,  must  be  construed  together, 
so  as  to  give  effect  to  each  section,  so  far 
as  possible.  It  is  clear,  considering  all  the 
sections  concerning  sales,  redemption,  and 
the  rights  of  the  respective  parties,  that  pur- 
chasers at  tax  sales,  who  have  received  a  tax 
deed,  cannot  recover,  under  the  provisions  of 
section  8641,  Rev.  St  1894,  supra,  against  tai- 
fants.  Idiots,  or  Insane  persons.  Under  the 
provisions  of  the  tax  law,  infants.  Idiots,  and 
insane  persons  cannot  be  deprived  of  the 
right  of  redemption  from  tax  sales  during 
such  disability,  and  until  two  years  after  the 
expiration  of  such  disability.  Any  other  con- 
struction would  render  the  section  giving 
such  persons  the  right  of  redemption  of  no 
force.  It  is  the  duty  of  the  guardians  of  in- 
fants, idiots,  and  insane  persons  to  pay  the 
taxes  on  the  property  of  their  wards  out  of 
the  money  of  the  wards  in  their  hands.  If 
they  have  no  money  of  the  ward,  they  may 
sell  real  or  personal  property  for  that  pur- 
pose. Section  2528,  Rev.  St  1881  (section 
2602,  Rev.  St.  1804).  If  they  taU  or  refuse  to 
pay  such  taxes,  they  may  be  compelled  to  do 
so.  Section  8587,  Rev.  St  1894.  If  such  a 
person  have  no  guardian,  one  may  be  ap- 
pointed. By  this  means  the  county  treasurer, 
or  purchaser  at  tax  sale,  may  compel  pay- 
ment of  taxes  on  the  property  of  such  persons. 
The  petition  is  therefore  overruled. 


Digitized  by 


Google 


812 


NORXHEASTBBM  REFOBTBR,  VoL  42l 


on. 


(15S  III.  U6) 

SALEM  NAT.  BANK  t.  WHITE  et  al.i 

(Supreme  Gonrt  of  lUinoia.    Not.  22,  1895.) 

Descbnt— Tbxasts  in  Common— Mortoaor  — 
aoekot— doweb. 

1. 1  Starr  &  O.  Ann.  St  c.  89,  S 10,  declares 
that.  In  case  of  the  birth  of  a  child  after  a  tes- 
tator has  made  his  will,  "the  devises  and  lega- 
cies by  such  wUl  granted  shall  be  abated  in 
equal  proportions  to  raise  a  portion  for  such 
child"  equal  to  what  he  would  receive  had  no 
will  been  made.  Beld  that,  where  a  testator 
devised  land  to  his  wife  and  three  children,  and 
then  had  a  fourth  child  bom  to  him,  such  child 
inherited  an  undivided  one-fonrth  interest  in 
the  land,  subject  to  its  mother's  dower. 

2.  A  tenant  in  common  gave  his  cotenajit 
a  power  of  attorney  to  sell  and  convey  the  land 
which  they  owned  in  common,  whereuijon  the 
latter  mortgaged  the  entire  tract  in  his  own 
name.  BeM,  that  such  mortgage  did  not  affect 
the  interest  of  the  former. 

8.  Where  one  tenant  in  common  mortgages 
the  entire  property  to  secure  a  loan  used  in  Im- 
proving snch  property,  the  mortgagee  is  enti- 
tled to  a  lien  on  the  interest  of  the  mortgagor 
and  also  on  the  increase  in  the  value  of  the  in- 
terests of  the  other  cotenants  caused  by  snch 
improvements. 

4.  A  woman,  who  owned  an  undivided 
three-fourths  interest  in  a  tract  of  land,  and 
had  an  nnassigned  dower  right  in  the  other 
quarter  interest,  mortgaged  die  entire  estate. 
Held,  that  such  mortgage  did  not  cover  her 
dower  interest,  since  an  unassigned  dower  right 
cannot  be  conveyed. 

Appeal  from  eircnit  court,  Marlon  connty; 
B.  R.  Burroughs,  Judge. 

Bill  by  the  Salem  National  Bank  against 
Susan  White,  Joseph  I.  White,  and  others, 
to  foreclose  a  mortgage,  and  cross  bill  by 
Susan  and  Joseph  I.  White  for  partltioa. 
Cross  complainants  obtained  a  decree.  The 
bank  appeals.    Reversed. 

The  original  bill  in  this  case  was  filed  by 
appellant  against  Susan  White,  Joseph  L 
White,  and  certain  tenants  occupying  the 
premises  hereinafter  mentioned,  to  fore- 
close a  mortgage,  dated  August  23, 1889,  exe- 
cuted by  said  Susan  White  to  appellant,  to 
secure  two  notes  of  same  date,  each  for 
^,425,  upon  certain  premises  in  Salem, 
Marlon  county,  described  as  lot  1,  in  block 
1,  square  4,  on  the  comer  of  Main  and 
Broadway  streets,  fronting  60  feet  on  Main 
street,  and  running  back  80  feet;  also,  a 
strip  2  feet  wide  on  the  north,  and  6  feet 
wide  on  the  west,  of  said  lot;  also,  lots  6,  7, 
and  8,  In  block  4,  square  3.  The  only  alle- 
gation in  the  bill  as  to  Joseph  I.  White  was 
that  he  claimed  some  interest  in  said  prem- 
ises, as  purchaser,  etc.,  or  otherwise,  which 
was  alleged  to  be  subject  to  the  lien  of  the 
mortgage.  Susan  White  and  Joseph  L 
White  filed  an  answer,  setting  up  that  Susan 
White  was  not  the  owner  of  the  entire  mort- 
gaged premises  when  she  executed  the  mort- 
gage, but  that  Joseph  I.  White  was  and  is 
the  owner  of  an  undivided  one-fourth  part 
thereof,  in  the  manner  and  for  the  reasons 
hereinafter  stated,  and  that  Susan  White 

1  Reported  by  Lonis  Boiaot,  Jr^  Esq.,  of  the 
Cliicago  bar. 


executed  nld  notes  and  mortgage  wltiiout 
the  knowledge  or  consent  of  said  Joseph  I. 
White.  A  cross  bill  was  filed  by  Susan 
White  and  Joseph  I,  White,  setting  up  the 
tatter's  ownership  of  one-fourth  of  the  prem 
Ises  free  from  the  lien  of  the  mortgage,  and 
how  said  one-fourth  interest  was  acquired, 
and  praying  for  an  account  of  rents  and 
profits,  etc.,  and  for  a  partition  of  the  prem- 
ises, and  that  said  mortgage  should  be  de- 
creed to:  bind  only  such  portion  thereof  as 
should  ber  set  off  to  Susan  White,  and  for  a 
sale  in  case  the  premises  could  not  be  divid- 
ed, and  for  general  relief,  eta  The  bank 
answered  the  cross  bill,  denying  that  Joseph 
I.  White  was  the  owner  of  the  one-fonrth 
Interest  claimed  by  him,  and  alleging  that 
he  was  estopped  from  claiming  an  adverse 
interest  by  reason  of  acquiescence,  etc.,  and 
also  alleging  that  the  mortgage  sought  to  be 
foreclosed  was  the  continuation  of  the  lien 
of  a  former  mortgage,  given  to  secure  numey 
borrowed  for  the  purpose  of  erecting  a  brick 
building  upon  the  premises,  and  used  In  put- 
ting up  such  building.  The  circuit  court  ren- 
dered a  decree,  upon  the  Issue  formed  by 
the  original  bill  and  the  answer  thereto  and 
replication,  finding  Susan  White  to  be  the 
owner  of  three-fourths  of  said  premises,  and 
Joseph  I.  White  to  be  the  owner  of  one- 
fourth  thereof,  and  directing  a  foreclosure 
of  the  mortgage,  for  the  amount  due  there- 
on, as  against  the  interest  of  Susan  White. 
Upon  the  issue  formed  upon  the  cross  bill, 
the  court  rendered  a  decree,  finding  the  alle- 
gations therein  to  be  true,  and  ordering  a 
partition  as  therein  prayed,  and  appointing 
commissioners  to  make  the  same.  The  com- 
missioners reported  that  the  premises  could 
not  be  divided,  and  that  their  value  was 
$10,000.  Thereupon  it  was  decreed  that  the 
mortgaged  property  be  sold,  and  that  three- 
fourths  of  the  proceeds  be  paid  upon  the 
mortgage,  and  the  other  fourth  to  Joseph 
I.  White,  or  his  attorney.  From  this  decree 
the  present  appeal  is  prosecuted. 

The  material  facts,  set  up  in  the  pleadings 
and  established  by  the  evidence,  are  as  fol- 
lows: The  mortgaged  premises,  except  the 
strip  two  feet  wide  above  described,  were 
originally  owned  by  William  White,  the  hus- 
band of  Susan  White  and  father  of  Joseph  L 
White.  On  June  8,  1860,  William  White 
executed  his  will,  leaving  all  his  property  to 
his  wife,  the  said  Susan  White,  and  his  then 
three  living  children,  William  W.  White, 
Cleopatra  0.  White,  and  Lillie  P.  White. 
Afterwards,  on  March  12,  1862,  the  appellee 
Joseph  I.  White  waa  bom  to  William  and  Su- 
san White,  but  the  will  was  never  altered  or 
amended.  Tliereafter,  on  December  13,  1863, 
William  White  died  testate,  leaving  his  will 
as  originally  made,  and  leaving,  him  surviv- 
ing, his  widow,  the  said  Susan,  and,  as  his 
only  children  and  heirs  at  law,  the  said  Wil- 
liam, Cleopatra,  LiUie,  and  Joseph.  Said 
will  was  filed  and  admitted  to  probate  In  the 
county  court  of  aald  county  on  March  8, 
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1864.  The  widow  and  one  Nichols  were  ap- 
pointed executors,  and  the  estate  has  been 
settled,  but  no  portion  thereof  has  been  allow- 
ed to  Joseph  under  the  statute.  The  widow 
has  not  remarried.  It  is  claimed  by  the  appel- 
lee Joseph  I.  White  that  there  was  no  inten- 
tion expressed  in  said  wiU  to  disinherit  blm, 
and  that,  under  the  statute,  the  legacies  and 
bequests  to  his  mother  and  brother  and  sis- 
ters should  be  abated,  in  equal  proportions, 
to  raise  for  him  a  portion  of  the  estate  equal 
to  that  which  he  would  have  been  entitled 
to  had  his  father  died  intestate,  and  that, 
80,  he  is  entitled  to  one  undivided  one-fourth 
part  of  said  mortgaged  premises.  It  ap- 
pears that  no  other  part  of  the  estate  is  left, 
except  the  premises  described  in  the  mort- 
gage. By  deed,  dated  June  22,  1877,  and  re- 
corded Jnne  23,  1877,  one  Richard  Atkln  and 
wife  conveyed  to  Snsan  White,  and  William, 
Oleopatra,  Lillie,  and  Joseph  I.  White  the 
narrow  strip  abore  described,  and  embraced 
in  the  mortgage,— Joseph  l)elng  at  that  time 
only  15  years  old.  By  a  trust  deed,  dated 
October  10,  1877,  and  recorded  October  17, 
1877,  Susan  White,  and  William,  Cleopatra, 
and  Lillie  White  conveyed  the  mortgaged 
premises  described  in  the  original  bill  in 
trust  to  one  Goodnow,  as  trustee,  to  secure 
a  loan  of  $5,000,  which  was  used  by  said 
Snsan  in  building  the  brick  building  upon 
said  land.  On  June  2,  1884,  the  four  chil- 
dren, William,  Oleopatra,  Lillie,  and  Joseph, 
executed  a  power  of  attorney,  recorded 
April  9, 1885,  to  their  mother,  authorlKing  her 
to  sell  and  convey  certain  real  estate,  includ- 
ing the  premises  which  the 'original  bill  here 
was  flled  to  forecloses  On  December  1, 
1888,  Cleopatra  C.  Davis,  formerly  Oleo- 
patra O.  White,  and  William  W.  White  and 
LilUe  P.  White  conveyed  all  their  interest 
in  said  mortgaged  premises  to  their  mother, 
Susan  White,  who  thereafter,  to  wit,  on  Au- 
gust 23,  1889,  executed  to  the  appellant,  the 
Salem  National  Bank,  the  mortgage  here 
sought  to  be  foreclosed. 

li.  M.  Kagy,  for  appellant  Henry  O. 
Goodnow,  for  appellees. 

MAGRUDBR,  J.  (after  stating  the  facts). 
Section  10  of  chapter  38  of  the  Revised  Stat- 
utes, being  "An  act  in  regard  to  the  descent 
of  property,"  provides  as  follows:  "If  after 
making  a  last  will  and  testament  a  child 
shall  be  bom  to  any  testator  and  no  provision 
be  made  in  such  will  for  such  child,  the  will 
shall  not  on  that  account  be  revoked,  but  un- 
less it  shall  appear  by  soch-  will  that  it  was 
the  intention  of  the  testator  to  disinherit 
snch  child,  the  devises  and  legacies  by  such 
will  granted  and  given  sliall  be  abated  in 
equal  proportions  to  raise  a  portion  for  such 
child  equal  to  that  which  snch  child  would 
have,  been  entitled  to  receive  out  of  the  es- 
tate of  such  testator  if  he  had  died  intes- 
tate," etc.  1  Starr  &  C.  Ann.  St.  p.  883. 
William  White,  the  testator,  made  his  will 


on  June  S,  1800.  devlshig  aU  of  ine  real  es- 
tate, except  the  strip  two  feet  wide,  em- 
braced in  the  mortgage  to  a.ppellart,  to  his 
widow,  Susan  White,  and  his  three  children, 
William  W.  White,  Cleopatra  C.  White,  and 
LUUe  P.  White.  On  March  12,  1862,  another 
son,  the  appellee  Joseph  I.  White,  not  men- 
tioned in  the  will,  was  bom  to  the  testator. 
The  testator  died  on  December  13,  1863, 
without  changing  or  amending  his  wHl,  and 
his  will  was  duly  probated.  It  does  not  ap- 
pear by  the  will  that  WllHam  White  intend- 
ed to  dlMnhorit  Joseph  I.  White;  It  follows 
that  the  devise  of  the  mortgaged  premises, 
except  the  said  strip,  should  be  abated,  to 
raise  a  portion  for  appellee  Joseph  I.  White, 
equal  to  that  which  he  would  have  been  enti- 
tled to  receive  ont  of  the  estate  of  William 
White,  if  the  latter  had  died  intestate.  In 
other  words,  under  the  construction  given  to 
the  foregoing  statute  by  this  court  in  Ward 
V.  Ward,  120  lU.  Ill,  11  N.  K.  836,  Joseph  I. 
White  is  entitled  to  an  undivided  one-fourth 
part  of  that  portion  of  the  premises  em- 
braced in  the  mortgage  of  which  his  father 
died  seised,  and  which  was  devised  to  his 
mother  and  his  brother  and  sisters,  subject 
to  the  dower  therein  of  his  mother,  the  wid- 
ow, Susan  White.  As  Susan  White  obtained 
a  conveyance  from  her  three  children,  Wil- 
liam, Cleopi^tra,  and  Lillie,  of  their  respec- 
tive interests  in  the  portion  of  the  mortgaged 
premises  devised  to  them,  the  mortgage  exe- 
cuted by  her  to  appellant  covered  an  undivid- 
ed three-fourths  of  such  portion,  but  did  not 
cover  the  undivided  one-fourth  owned  by 
Joseph  I.  White.  We  are,  therefore,  of  the 
opinion  that  the  decree  of  the  circuit  court 
was  correct  in  directing  the  mortgage  to  be 
enforced  against  the  Interest  of  Susan  White 
alone,  and  not  against  the  interest  of  Joseph 
L  White. 

1.  It  is  claimed  by  appellant  tliat  Mrs. 
White  and  her  son  Joseph  are  estopped  from 
claiming  that  the  Interest  of  Joseph  is  free 
from  the  lien  of  the  mortgage.  So  far  as 
Mrs.  White  is  concerned,  she  is  not  claiming 
Joseph's  interest  for  herself.  Whatever  acts 
or  conduct  on  her  part  might  estop  her  from 
claiming  the  one-fourth  interest  not  embraced 
in  the  mortgage,  it  cannot  be  said  that  her 
son  Joseph  is  in  any  way  bound  by  her  acts 
and  conduct  The  owner,  under  the  law,  of 
one-fourth  interest,  he  never  signed  the  mort- 
gage, and,  therefore,  did  not  part  with  his 
interest,  or  subject  it  to  the  lien  of  the  mort- 
gage. We  find  nothing  in  the  evidence  which 
established  any  est(q)pel  or  acquiescence 
against  Joseph,  or  makes  it  Inequitable  in 
any  way  for  him  to  assert  his  ownership  In 
the  property.  The  officers  of  the  appellant 
bank  and  the  holders  of  the  mortgages  of 
1889  and  1877  lived  in  Salem,  where  WUllam 
White  lived  in  his  lifetime,  and  where  his 
widow  and  children  lived  after  his  death. 
They  knew  Joseph  L  White  as  a  boy,  and 
after  be  became  of  age,  and  knew  that  he 
was  a  son  of  William   White  and    Susan 
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WUte.  The  record  of  the  title  to  the  mort- 
gaged property,  of  which  the  holders  of  the 
mortgage  were  bound  to  take  notice,  showed 
the  will  of  William  White,  and  that  It  men- 
tioned only  tlu-ee  of  tils  children,  and  It 
showed,  also,  that  Joseph  I.  White  never 
united  with  the  other  three  children  In  the 
conveyance  to  his  mother.  We  think  tlrnt, 
under  the  testimony,  the  bank  was  not  only 
affected  with  consti-ucUve  notice  of  the  out- 
standing interest  in  Joseph  I.  White  when 
they  accepted  the  mortgage,  but  that  it  had 
actual  notice  of  such  Interest.  We  ar.e  aware, 
however,  of  no  principle  of  law  by  which  a 
purcliaser  or  mortgagee  of  the  interests  of  all 
the  tenants  In  common  in  a  piece  of  land, 
except  one,  can  appropriate  the  interests  of 
that  one,  whether  they  did  or  did  not  have 
notice  of  such  interest  at  the  time  of  the 
purchase  or  mortgage.  If  there  is  any  spe- 
cies of  estoppel  which  can  be  set  up  against 
Joseph  I.  White,  it  must  be  estoppel  by  con- 
duct. "When  a  person,  by  his  words  or  con- 
duct, voluntarily  causes  another  to  believe  In 
the  existence  of  a  certain  state  of  things,  and 
Induces  liim  to  act  upon  that  belief,  so  as  to 
change  his  previous  position,  he  will  be 
estopped  to  aver  against  the  latter  a  different 
state  of  things."  People  v.  Brown,  67  III. 
435.  To  constitute  estoppel  by  conduct,  it 
must  appear  that  there  was  a  representation 
concerning  material  facts,  made,  with  the 
knowledge  of  the  facts,  to  a  party  ignorant 
of  the  truth  of  the  matter,  with  the  intention 
that  it  should  be  acted  upon;  and  It  must  ap- 
pear that  it  was  acted  upon.  Fraud,  or 
something  tantamount  thereto,  is  said  to  be 
a  distinctive  characteristic  of  this  kind  of 
estoppel.  People  v.  Brown,  supra;  Flower 
V.  Blwood,  60  111.  438;  Powell  v.  Rogers,  105 
111.  318.  Joseph  I.  White  did  not  become  of 
age  until  March,  1883.  He  was  away  from 
Salem  at  school  5  or  6  years.  He  left  Salem 
altogether  at  the  age  of  23  years,  to  go  to. 
California,  where  he  has  since  resided.  He 
neither  said  nor  did  anything,  nor  made  any 
representations  which  induced  the  holders  of 
the  mortgage  of  1889,  or  the  holders  of  the 
previous  mortgage  of  1877,  to  believe  or  act 
In  any  such  way  as  to  change  their  previous 
position,  or  to  justify  them  in  claiming  an 
estoppel  against  him. 

2.  It  Is  said  that  the  mortgage  executed  by 
Susan  White  in  1889  covered  the  interest 
of  Joseph  L  White  because  of  the  power  of 
attorney  executed  by  Joseph  and  his  brother 
and  sisters  \o  his  mother  in  June,  1884,  au- 
thorizing her  to  sell  and  convey  certain  real 
estate,  including  that  embraced  in  the  mort- 
gage. The  contention  of  appellant  is  that 
Mrs.  White  had  authority  to  mortgage,  be- 
cause the  power  of  attorney  gave  her  au- 
thority to  sell  and  convey.  The  mortgage 
was  executed  by  her  alone,  in  her  own  name, 
and  not  as  attorney  or  agent  of  her  son 
Joseph.  She  does  not  describe  herself  as 
agent  in  the  body  of  the  instrument,  nor  sign 
it  as  agent  or  attormegr*    There  is  nothing 


upon  the  face  of  the  mcH^gage  to  indicate 
that  the  mortgagor  intended  to  convey  any 
other  Interest  than  that  owned  by  herself. 
The  general  rule  is  that,  in  order  to  bind  the 
principal  by  a  deed  made  by  an  agent,  the 
deed  must  not  be  made  by  the  agent  in  his 
own  name,  but  must  purport,  upon  its  face,  to- 
be  made,  signed,  and  sealed  in  the  name  of 
the  principal  Story,  Ag.  (9th  Ed.)  i  148;  Me- 
chem,  Ag.  Si  419,  420.  But,  aside  from  the 
general  rule  thus  stated,  we  do  not  think 
that,  under  the  circumstances  of  this  case^ 
the  power  of  attorney  to  sell  and  convey  car- 
ried with  it  the  power  to  mortgage.  It  i» 
true  that,  in  some  cases,  a  power  to  sell  for 
the  purpose  of  raising  money  will  imply  ft 
power  to  mortgage;  and  in  cases  of  willSr 
wher«  the  power  is  conferred  upon  the  ex- 
ecutor to  sell  such  parts  of  the  land  as  he 
shall  deem  proper  for  the  purpose  of  paying 
debts  and  making  improvements,  such  power 
to  'sell  has  been  held  to  include  the  power  to- 
mortgage.  But  here  there  was  no  evidence- 
of  any  intention,  on  the  part  of  those  execut- 
ing the  power  of  attorney,  that  the  power  of 
sale  was  conferred  for  any  of  the  putposes- 
thus  si)ecifled.  In  case  of  an  ordinary  power 
of  attorney  to  sell  land  and  make  deeds  to- 
the  land  sold,  the  power  to  sell  conveys  no- 
implied  authority  to  mortgage.  Mechem,. 
Ag.  i  323;  1  Am.  &  Eng.  Enc.  Law,  p.  360; 
Jeffrey  v.  Hursh.  49  Mich.  31,  12  N.  W.  888. 
In  Jeffrey  v.  Hursh,  supra,  Mr.  Justice  Cool- 
ey  says:  "The  principal  determines  for  him- 
self what  authority  he  will  confer  upon  his- 
agent,  and  there  can  be  no  implication,  from 
his  authorizing  a'  sale  of  his  lands,  that  he 
intends  that  his  agent  may,  at  discretion, 
charge  him  with  the  responsibilities  and  du- 
ties of  a  mortgagor,"— and  cites  many  cases 
in  support  of  this  position.  Hence,  we  are 
of  the  opinion  that  the  execution  of  the  pow- 
er of  attorney  to  sell  does  not  lead  to  the 
conclusion  that  Mrs.  White  mortgaged  the 
interest  of  her  son  Joseph. 

3.  It  is  claimed  that  the  bank,  as  mort- 
gagee, is  entitled  to  the  Increased  value  of 
Joseph's  one-fourth  Interest  caused  by  the 
improvements  placed  upon  the  property.  In- 
order  to  understand  this  contention,  it  will  be 
necessary  to  refer  briefly  to  some  of  the  facts. 
When  Mrs.  White  and  her  three  eldest  chil- 
dren, William,  Cleopatra,  and  LiUie,  made  the 
trust  deed  to  Ooodnow  in  1877,  it  was  to  se- 
cure $5,000,  borrowed,  nominally,  from  one 
Martin,  but  really  from  appellant;  and  this 
sum  of  $5,000,  together  with  $1,000  subse- 
quently borrowed  from  the  bank  or  one  of  its 
customers,  was  used  in  improving  the  prem- 
ises described  in  the  mortgage  by  the  erec- 
tion of  a  brick  building  thereon.  This  im- 
provement was  for  the  benefit  of  the  prop- 
erty, and  seems  to  have  been  necessary.  The 
premises  were  in  the  business  part  of  the 
town,  and  the  buildings  upon  them  bad  be- 
come old  and  dilapidated,  so  that  they  could 
not  be  rented  to  advantage.  The  old  frame 
buildings  were  removed,  and  a  new  bilck 
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«tnicture  was  erected.  While  there  is  no  posi- 
tive testimony  that  Joseph  I.  White  was  con- 
sulted about  the  erection  of  the  new  building, 
or  that  he  formally  consented  to  It,  yet  he 
knew  of  it,  and  made  no  objection  to  it,  and 
received  a  dliect  benefit  from  It,  in  the  use, 
by  his  mother,  of  the  rents  derived  from  It 
for  his  support  and  education.  The  new  mort- 
gage, made  by  Mrs.  White  In  1889,  after  she 
had  received  the  deed  of  their  interests  from 
the  three  oldest  children,  was  to  secure,  not 
a.  new  Indebtedness,  but  the  old  Indebtedness 
of  $6,000  above  mentioned,  together  with  ac- 
cumulated interest,  taxes,  Insurance,  etc.  The 
second  mortgage  was  executed  for  the  pur- 
pose of  taking  up  the  old  notes,  given  to  se- 
■cure  borrowed  money  used  in  Improving  the 
property.  The  mortgage  of  1889  was,  there- 
fore, a  mere  continuation  of  the  mortgage  of 
1877,  and  represented  loans  of  money  that 
were  expended  in  improvements  upon  the 
premises.  A  mere  change  in  the  form  of  the 
evidence  of  the  debt,  not  intended  to  operate 
as  a  payment,  will  not  affect  the  mortgage 
lien.  Flower  v.  Elwood,  66  m.  438;  Camp- 
l)eU  V.  Trotter,  100  111.  281.  When  the  mort- 
gage of  1889  was  executed  to  secure  an  In- 
debtedness representing  money  used  in  im- 
proving the  property,  Susan  White  and  Joseph 
I.  White  were  tenants  in  common,  she  ovni- 
Ing  three-fourths  and  he  one-fourth.  He  was 
a  tenant  in  common  with  the  other  children 
when  the  mortgage  of  1877  was  made.  If  his 
Interest  in  the  land  was  made  more  valuable 
by  reason  of  the  improvements,  and  will  sell 
for  more  at  the  partition  sale  on  that  ac- 
count, it  would  seem  to  be  Just  that  he  should 
make  compensation.  The  doctrine,  in  equity. 
Is  that,  when  Improvements  have  been  made 
by  one  tenant  In  common,  the  portion  im- 
proved should,  if  practicable,  be  assigned  to 
blm  In  the  partition  of  the  estate;  and  when 
such  a  division  cannot  be  made,  he  should 
be  allowed  a  reasonable  remuneration  from 
those  who  receive  the  benefits  of  the  im- 
provement. Where  the  premises  are  sold  be- 
cause they  are  not  susceptible  of  division, 
the  tenant  In  common  making  the  improve- 
ment should  be  allowed  the  actual  increase  of 
the  price  received  at  the  sale  in  consequence 
of  the  improvement  made.  Xiouvalle  v.  Men- 
ard, 1  GUman,  39;  Howey  v.  Goings,  13  111. 
«5;  Dean  v.  O'Meara,  47  111.  120;  Kurtz  v. 
HIbner,  55  HI.  514;  Mahoney  v.  Mahoney,  65 
UL  406.  In  the  case  at  bar,  appellee  Joseph 
I.  White  should  be  charged,  as  between  him 
and  his  cotenant,  Susan  White,  with  such  in- 
crease in  the  amount  which  his  one-fourth  in- 
terest in  the  land  shall  bring  at  the  sale  as 
results  from  the  fact  of  its  being  improved. 
Cooter  V.  Dearborn,  115  HI.  609,  4  N.  E.  388. 
If  Mrs.  White  is  entitled  to  such  increase, 
her  lien  therefor  passes  to  appellant  by  virtue 
of  the  mortgage  executed  by  her.  Improve- 
ments placed  on  real  estate  by  the  mort- 
gagor inure  to  the  benefit  of  the  mortgagee, 
and  so.  If  one  tenant  in  common  places  im- 
provements upon  the  common  property,  and 


thereby  acquires  a  lien  on  his  cotenant's  in- 
terest for  a  proportionate  share  of  the  in- 
crease In  value  caused  by  the  improvement, 
It  win  be  an  accession  to  his  Interest,  which 
wUl  be  subject  to  a  mortgage  given  by  him 
on  the  property,  and  will  pass  to  the  mort- 
gagee, to  the  same  extent,  in  the  same  man- 
ner, and  for  the  same  reasons  that  the  im- 
provements became  liable  to  the  lien  of  the 
mortgage.  Baird  v.  Jackson,  88  111.  78.  In 
other  words,  the  mortgagee  is  entitled  to  be 
subrogated  to  the  lien  of  the  mortgage  Im- 
proving the  property,  as  tenant  in  common, 
for  such  proportionate  share  of  increase  in 
value  or  price  as  Inures  to  the  benefit  of  the 
other  tenant  in  common  by  reason  of  the  im- 
provements. Lagger  v.  Association,  146  111. 
283,  33  N.  E.  048.  We  are,  therefore,  of  the 
opinion  that  the  decree  of  the  court  below  is 
erroneous  in  not  providing  that  there  should 
be  paid  to  the  appellant,  out  of  the  proceeds 
of  the  sale  of  the  interest  of  Joseph  I.  White 
in  the  premises,  such  proportion  of  such  pro- 
ceeds as  shall  represent  the  increase  added  to 
the  amount  of  the  sale  of  said  interest  by  rea- 
son of  the  improvements. 

4.  As  we  understand  the  evidence,  the  own- 
ership of  Mrs.  White  and  her  children  in  the 
strip  two  feet  wide  covered  by  the  mortgage 
was  not  derived  from  the  deceased  testator, 
William  White,  but  was  conveyed  to  them, 
after  his  death,  by  one  Richard  Atkin  and 
wife.  On  June  22,  1877,  Atkin  executed  a 
deed  conveying  the  strip  to  Mrs.  White  and 
the  four  children.  By  this  deed  Joseph  I. 
White  became  the  owner  of  only  one  undivid- 
ed one-fifth  part  of  the  strip.  The  decree,  cor- 
rectly, finds  him  to  be  the  owner  of  one  un- 
divided one-fourth  part  of  all  the  mortgaged 
premises,  except  the  strip  in  question,  but  the 
decree  Is  manifestly  erroneous  so  far  as  it 
finds  him  to  be  the  owner  of  one-fourth  of 
the  strip.  Instead  of  finding  him  to  be  the 
owner  of  one-fifth  thereof.  The  decree  should, 
therefore,  be  corrected  in  this  respect,  so  as 
to  conform  to  the  proof. 

5.  Mrs.  White  was  entitled  to  dower  In  the 
one-fourth  part  of  the  mortgaged  premises 
(except  the  strip)  owned  by  her  son  Joseph. 
Ward  V.  Ward,  supra.  But  her  dower  in  this 
interest  did  not  pass  to  the  appellant  as  mort- 
gagee by  reason  of  the  mortgage.  The  mort- 
gage did  not  convey  Joseph's  Interest.  There 
is  nothing  to  show  that  the  dower  therein  was 
ever  assigned.  Dower  may  be  released  to 
the  owner  of  the  fee,  but  no  other  disposition 
can  be  made  of  it  until  it  has  been  set  apart 
Best  V.  Jenks,  123  IlL  447,  15  N.  £.  173.  The 
right  of  dower,  in  a  widow,  is  no  estate  in 
the  land  until  It  has  been  assigned,  but  it  la 
a  right  resting  in  action  only,  and  cannot  be 
aliened.  McNeer  v.  McNeer,  142  111.  388,  32 
N.  E.  GSl.  We  do  not  agree  with  counsel  for 
appellant  in  his  contention  that  the  bank  1b 
entitled  to  a  lien  on  said  dower  interest,  but 
regard  the  decree  as  correct  In  not  awarding 
such  lien.  By  reason  of  the  two  errors,  in 
regard  to  the  improvements,  and  the  extent 
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ot  the  outstanding  Interest  In  the  strip  de- 
scribed in  the  mortgage,  the  decree  will  be 
reyersed;  and  the  cause  is  remanded  to  the 
circuit  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 
Reversed  and  remanded. 


(159  III.  106) 

TOWNSHIP  OP  MADISON  t.  QAIAjA- 

GHER.1 
(Supreme  Ck>nrt  of  lUinois.    Not.  22,  1895.) 

HieUWATS — ^PkESCRIPTIOJI— OB8TBUCTI05. 

1.  Under  Act  June  23, 1883,  which  declares 
that  all  roads  which  have  been  used  by  the 
public  for  20  years  are  public  highways,  the 
lact  that  a  road  so  used  for  20  years  was  origi- 
nally laid  out  as  a  private  way  makes  no  dif- 
ference. 

2.  In  an  action  for  obstructing  a  highway 
created  by  prescription,  it  is  error  to  instruct 
the  jury  that  the  best  evidence  that  a  road  is 
a  public  highway  is  that  it  has  been  recog- 
nized by  the  authorities  and  worked  as  other 
roads  of  the  road  district. 

3.  Temporary  obstructions  not  shown  to 
have  been  made  by  the  landowners  do  not  so 
interrupt  the  public  use  of  a  road  as  to  prevent 
its  becoming  a  public  highway  by  prescription. 

4.  Under  Rev.  St.  1883.  c.  121,  f  71,  which 
provides  a  penalty  for  obstructing  a  highway, 
and  an  additional  penalty  for  every  day  an  ob- 
struction is  allowed  to  remain  after  its  re- 
moval has  been  ordered  by  the  commissioners, 
it  is  not  necessary,  in  an  action  to  recover  only 
the  first  penalty,  to  show  that  an  order  of  re- 
moval has  been  made. 

Appeal  from  circuit  court,  Richland  coun- 
ty;  S.  Z.  Landes,  Judge. 

Action  by  the  township  of  Madison  against 
Jesse  Gallagher  for  obstructing  a  public 
road.  Defendant  obtained  judgment  Plain- 
tiCF  appeals.     Reversed. 

H.  G.  Morris  and  McGauley  &  Rowland, 
for  appellant  R.  B.  Witcher  and  J.  C.  Al- 
len, for  appellee. 

^AORUDER,  J.  This  is  a  prosecution 
against  the  appellee,  Jesse  Gallagher,  before 
a  Justice  of  the  peace  of  Madison  township, 
In  Richland  county,  on  a  complaint  filed  on 
July  8,  1893,  by  AmoB  Snlvely  and  Jesse 
Matthews,  charging  said  Gallagher  with  ob- 
structing a  public  road,  and  to  recover  the 
penalty.  The  proceeding  was  instituted  un- 
der sections  71  and  74  of  the  act  in  regard 
to  roads  and  bridges,  as  found  in  chapter  121 
of  the  Revised  Statutes  (2  Starr  &  O.  Ann, 
St  pp.  2167,  2159).,  The  case  was  tried  be- 
fore the  Justice  of  the  peace  and  a  Jury,  and, 
upon  appeal  to  the  circuit  court,  before  that 
court  and  a  Jury.  The  defendant  was  found 
not  guilty.  The  present  appeal  is  prosecut- 
ed from  the  Judgment  of  the  circuit  court 
upon  the  verdict  of  not  guilty. 

The  question  In  the  case  is  whether  the 
road  obstructed  was  a  public  highway  or  not 
at  the  time  of  the  obstruction.  It  is  admit- 
ted that  the  appellee  erected  a  fence  in  the 

1  Reported  by  Ijouis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


middle  of  the  road  about  the  Ist  of  March, 
1893,  and  this  is  the  obstruction  complained 
of.  The  road  in  question  Is  In  section  2  in 
said  township.  It  commences  at  a  point  In 
a  public  road  running  east  and  west  mid- 
way between  the  E.  %  and  W.  ^  of  the  S. 
W.  %  of  said  section,  and  from  said  point 
runs  north  a  half  mile,  and  thence  east  a 
half  mile,  to  a  public  road  running  north  and 
south.  The  part  of  the  road  which  runs 
north  and  south  lies  between  the  farm  of 
appellee  on  the  east  and  the  farm  of  Jesse 
Matthews  on  the  west,  and  the  part  of  the 
road  which  runs  east  and  west  lies  between 
the  farms  of  A.  B.  Snlvely  and  S.  Snlvely  on 
the  north  and  the  farms  of  appellee  and 
George  Wagner  on  the  south.  Appellee's 
farm  of  80  acres,  which  lies  to  the  east  and 
to  the  south  of  the  road  In  question,  former- 
ly belonged  to  the  heirs  of  one  Roush,  and 
had  been  owned  by  appellee  not  longer  than 
three  years  when  be  erected  the  fence  in  the 
road,  and  thereby  obstructed  It  Plaintiff 
below  did  not  claim  that  the  road  had  been 
laid  out  in  pursuance  of  law,  or  in  accord- 
ance with  any  statutory  provision,  or  that  it 
had  been  established  by  dedication.  The 
sole  claim  of  appellant  Is  that  the  public  ac- 
quired title  to  the  road  as  a  public  highway 
by  prescription.  The  general  rule  is  that, 
to  establish  a  road  as  a  public  highway  by 
prescription,  there  must  have  been  the  use 
of  it  by  the  public  for  20  years,  and  such 
use  must  have  been  adversely  under  claim 
of  right,  continuous,  uninterrupted,  and  with 
the  knowledge  and  acquiescence  of  the  own- 
er or  owners  of  the  land  In  or  over  which  the 
easement  is  claimed.  2  GreenL  Ev.  §{  638, 
639a;  Daniels  v.  People,  21  lU.  439;  Man- 
rose  V.  Parker,  90  IlL  581;  City  of  Chicago 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  152  111.  561, 
88  N.  E,  768.  The  prescriptive  right  must 
be  confined  to  a  specific  or  definite,  certain, 
and  precise  line  or  way.  The  location  or 
limits  of  the  way  or  track  may  be  precisely 
defined  by  fences  on  the  sides  of  it  Gentle- 
man V.  Soule,  32  111.  271;  Toof  v.  City  of  De- 
catur, 19  BL  App.  204;  J^Uiott,  Roads  &  S. 
p.  137. 

We  do  not  deem  It  necessary  to  enter  into 
an  extended  discussion  of  the  evidence,  but 
it  shows  that  from  1SG6,  and  thereafter  for 
more  than  20  years,  the  road  was  used  and 
traveled  by  the  public  without  interference 
by  the  abutting  owners;  that  during  this  pe- 
riod of  more  than  20  years,  the  right  of  the 
public  to  use  the  road  at  all  times  and  for 
any  purpose  was  not  called  in  question;  that 
the  owners  of  the  land  on  each  side  of  the 
road  had  knowledge  of  such  use  of  it  by  the 
public,  and  acquiesced  In  such  use  for  the 
period  above  named;  that  the  road  was 
fenced  on  both  sides  during  this  period;  and 
that  the  line  of  travel  was  unchanged  and 
well  defined.  There  is  a  preponderance  ot 
evidence  in  favor  of  a  prescriptive  right  ac- 
quired by  public  use  for  more  than  20  years, 
unless  a  defense  has  been  made  out  and  can 
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be  maintained  upon  one  of  tbe  grounds  here- 
inafter mentioned. 

The  defendant  below  (appellee  here)  Bonght 
to  show— First,  that  the  road  was  originally 
laid  out  by  the  adjoining  property  owners 
as  a  private  way,  and  that  it  was  the  Inten- 
tion of  such  property  owners  to  use  the  road 
for  their  own  convenience;  and,  second,  that 
tbe  use  of  the  road  during  the  statutory  pe- 
riod was  not  uninterrupted,  but  that  the 
road  was  obstructed  within  that  period. 

It  is  immaterial,  under  the  statute  of  this 
state  in  regard  to  the  use  of  roads  as  high- 
ways by  the  public,  whether  the  owners  of 
the  adjoining  property  Intended  the  road  to 
be  a  private  road  or  not,  and  It  could  make 
no  difference  what  they  said  or  did  or  agreed 
upon  at  the  time  when  tbe  road  was  orig- 
inally fenced  in  1866.  In  order  to  determinp 
whether  a  road  is  a  public  highway  or  not 
by  prescription,  tbe  question  is  whether  it 
has  been  used  by  the  public  as  a  highway 
for  the  period  named  in  the  statute.  Sec- 
tion 1  of  the  "Act  in  regard  to  roads  and 
bridges  in  counties  under  township  organiza- 
tion," etc.,  approved  June  23,  1883,  provided 
"that  all  roads  in  this  state  which  have  been 
laid  out  in  pursuance  of  any  law  of  this 
state,  or  of  the  territory  of  Illinois,  or  which 
have  been  established  by  dedication  or  used 
by  the  public  as  a  highway  for  twenty  years, 
and  which  have  not  been  vacated  in  pursu- 
ance of  law,  are  hereby  declared  to  be  pub- 
lic highways."  2  Starr  &  C.  Ann.  St  p.  2134; 
8  Starr  &  C.  Ann.  St.  p.  1112;  Rev.  St.  1874, 
p.  913.  Said  section  1  was  amended  in  1887 
by  substituting  1&  years  for  20  years.  3 
Starr  &  C.  Ann.  St  p.  1085.  It  Is  not  con- 
tended that  the  road  in  question  has  been 
vacated  in  pursuance  of  law.  The  proof 
upon  the  trial  below  on  behalf  of  appellant 
was  directed  to  the  question  of  the  public 
use  of  the  road  for  the  statutory  period. 
Any  road  in  this  state  which  has  been  "used 
by  the  public  as  a  highway  for  twenty  years 
[or,  as  the  law  now  is,  for  fifteen  years]  is 
declared  by  the  statute  to  be  a  public  high- 
way." Under  the  circumstances  of  this  case, 
the  road  in  question  here  can  only  be  held 
to  be  a  public  highway  If  it  bas  been  used 
as  such  for  the  statutory  period.  It  is  such 
use  which  makes  it  a  public  highway,  U  it 
is  a  public  highway;  and  the  fact  of  such 
use  is  not  affected  In  any  way  by  the  orig- 
inal Intentions  of  the  adjoining  owners,  or 
by  their  consent  or  opposition  when  the  road 
first  began  to  be  used  as  such.  In  Indiana 
there  was  a  statute  which  provided  that  "all 
public  highways  which  have  been  or  may 
hereafter  l>e  used  as  such  for  twenty  years 
or  more  shall  be  deemed  public  highways." 
Rev.  St  1894,  {  6702  (Rev.  St  1881,  {  5053). 
And  in  Strong  v.  Makeever,  102  Ind.  678,  1 
N.  E.  502,  and  4  N.  E.  11,  the  supreme  court 
of  that  state,  having  this  statute  under  con- 
sideration, said:  "It  is  made  very  plain  by  the 
evidence  that  the  road,  as  opened  in  1857,  had 
been  used  with  tbe  knowledge  of  appellees 


as  a  public  highway  for  more  than  twenty- 
five  years  before  the  proceeding  was  com- 
menced. By  the  explicit  and  positive  terms 
of  the  statute,  that  use  made  the  road  a  pub- 
lic highway.  Under  this  statute  It  is  the 
twenty  years'  use  which  makes  the  road  a 
public  highway,  and  It  is  immaterial  wheth- 
er tbe  use  is  with  the  consent  or  over  the 
objections  of  the  adjoining  landowners. 
Such  is  clearly  the  correct  construction  of 
the  statute."  This'  language  is  applicable 
to  tbe  case  at  bar.  Hence  the  testimony  of 
the  witness  Shields  to  the  effect  that  he  and 
other  adjoining  owners,  all  of  whom  except 
himself  were  dead  at  the  time  when  he  tes- 
tified, had  met  together  in  1866,  and  orally 
agreed  to  open  the  road  as  a  private  or 
nelghttorhood  road,  should  not  have  been  ad- 
mitted by  the  trial  court  This  evidence 
was  calculated  to  make  the  jury  believe  that 
the  road  was  exclusively  a  private  one, 
whereas  it  was  used  by  the  public  at  large, 
and  was  not  confined  to  tbe  use  of  the  ad- 
joining owners.  The  test,  whether  a  road 
is  public  or  private  is  not  simply  how  many 
persons  actually  use  it  but  how  many  have 
"a  free  and  unrestricted  right  in  common  to 
use"  It  "The  name  given  the  way  does  not 
determine  its  character;  for  if  a  road  be 
called  a  private  road,  or  a  neighborhood 
road,  bqt  Is,'  in  fact  so  laid  out  and  main- 
tained as  to  give  the  public  a  right  to  freely 
use  it,  upon  terms  common  -to  all,  the  road, 
notwithstanding  its  name,  is  a  public  one." 
Elliott  Roads  &  S.  p.  147.  Where  it  is 
sought  to  sbo'^  that  a  road  is  a  public  high- 
way by  proving  that  it  has  been  known  and 
used  as  a  highway  common  to  all  the  people 
for  the  statutory  period  of  prescription,  It  is 
unnecessary  to  show  the  original  intention 
of  the  owners  of  the  soil.  Strong  v.  Make- 
ever,  102  Ind.  501,  1  N.  E.  502,  and  4  N.  E. 
11.  Such  intention  is  only  material  where 
the  object  is  to  establish  a  public  highway 
by  dedication.  Kyle  v.  Town  of  Logan,  87 
IIL  64;  Kelly  v.  City  of  Chicago,  48  lU.  388; 
Gentleman  v.  Soule,  32  111.  271. 

The  court  below  gave  the  following  instruc- 
tion on  behalf  of  appellee:  "The  best  evi- 
dence that  a  road  is  a  public  highway  Is  that 
the  same  has  been  recognized  by  the  authori- 
ties and  worked  the  same  as  on  other  roads 
of  the  road  district,  but  it  is  not  essential 
to  the  establishment  of  a  public  road  by  pre- 
scription." This  instruction  correctly  states 
that  recognition  and  worldng  of  the  road  by 
the  public  aathoritles  Ui  not  essential  to  its 
establishment  as  a  public  highway  by  pre- 
scription. Under  a  statute  providing  that  an 
unrecorded  road  which  has  been  used  as  a 
public  highway  for  a  prescribed  number  of 
years  shall  be  deemed  a  public  highway,  it  is 
unnecessary  to  show,  in  addition  to  such  user, 
that  the  proper  authorities  have  worked  the 
road,  or  repaired  it,  or  attached  it  to  some 
road  district,  or  done  some  act  recognizing  it 
as  a  highway.  Under  such  a  statute,  the  con- 
tinued and  uninterrupted  use  of  lands  as  a 
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highway  for  the  statutory  period  must,  in 
the  absence  of  proof  to  the  contrary,  be  pre- 
sumed to  have  been  under  claim  of  right,  and 
creates  a  prescriptive  right  in  favor  of  the 
public,  without  proof  of  such  acts  of  recogni- 
tion on  the  part  of  the  authorities.  Shugart 
V.  Halliday,  2  111.  App.  45;  Hanson  v.  Tay- 
lor, 23  Wis.  547;  Hart  v.  Town  of  Red  Cedar, 
63  Wis.  634,  24  N.  W.  410.  But  we  thlnlc 
that  the  instruction  was,  erroneous  in  stating 
that  recognition  and  working  of  the  road  by 
the  authorities,  as  Is  done  in  case  of  other 
roads  in  the  road  district,  was  the  best  evi- 
dence ttiat  the  road  was  a  public  highway. 
Where  the  statute  expressly  says  that  use  of 
the  road  as  a  highway  by  the  public  for  a 
certain  number  of  years  makes  it  a  public 
highway,  we  cannot  see  why  such  tise  is  not 
evidence  of  as  high  a  character  as  are  acts 
of  recognition  by  the  town  authorities. 
Where  the  public  pass  more  or  less  frequent- 
ly for  the  statutory  period  over  a  highway  as 
often  as  they  have  occasion  to  pass  in  that  di- 
rection, and  where  the  amount  of  travel,  con- 
sidered with  reference  to  the  surrotmding  cir- 
cumstances, shows  that  the  public  exercise 
the  right  of  using  the  land  for  a  highway, 
such  user  authorizes  the  presumption  of  a 
grant,  or  the  presumption  that  the  road  was 
laid  out  by  competent  authority.  Hart  t. 
Town  of  Red  Cedar,  supra;  EUiott,*Roads  & 
S.  p.  134.'  What  is  here  said  is  in  no  way  in- 
tended to  modify  the  opinion  in  Town  of 
Brushy  Mound  v.  McCllntock,  150  111.  129,  36 
N.  E.  976,  as  that  case  is  clearly  distinguisha- 
ble from  this.  That  the  instiuction  In  ques- 
tion was. calculated  to  mislead  the  jury  is  ap- 
parent from  the  fact  that  a  witness,  who  had 
been  a  highway  commissioner  for  only  two 
years  previous  to  the  date  of  his  testimony, 
was  permitted  to  state  that  he  had  never 
beard  of  any  work  being  done  on  the  road  by 
his  predecessors  in  oflSce.  This  evidence,  tak- 
en in  connection  with  the  instruction,  led  the 
Jury  to  infer  that  the  best  evidence  of  the 
existence  of  a  road  as  a  public  highway  was 
wanting. 

As  to  the  interruption  of  the  user  during 
the  running  of  the  statute,  we  do  not  think 
that  the  testimony  upon  that  subject,  or  the 
Instructions  based  upon  such  testimony,  fully 
meet  the  requirements  of  the  law.  An  inter- 
ruption cannot  be  regarded  as'so  far  breaking 
the  continuity  and  enjoyment  of  an  easement 
as  to  destroy  altogether  the  effect  of  the  pre- 
vious user,  unless  it  possesses  certain  well- 
defined  characteristics,  such  as  are  hereinaft- 
er specified.  The  Interruption  must  be  an 
act  of  the  owner  of  the  land  or  lands  across 
which  the  right  of  way  Is  exercised.  Washb. 
Easem.  marg.  pp.  101,  102;  Elliott,  Roads  & 
S.  p.  137;  Bodflsh  v.  Bodflsh,  105  Mass.  817; 
Webster  v.  Lowell,  142  Mass.  324,  8  N.  B. 
64;  Shellhouse  v.  State,  110  Ind.  509,  11  N. 
B.  484.  An  obstruction  which  will  have  the 
effect  of  destroying  the  prescriptive  right  is 
not  an  obstruction  that  is  placed  in  the  high- 
way by  a  trespasser  <x  outside  party,  but  one 


that  is  placed  there  by  the. owner  of  the  land; 
and  It  must  be  of  such  a  kind  as  to  evince 
an  intention  on  the  part  of  the  owner  to  ex- 
clude the  public  from  the  use  of  the  high- 
way. In  the  case  at  bar  the  testimony  of  ap- 
pellee fails  to  show  that  such  interruptions 
or  obstructions  as  are  referred  to  w&ee  the 
acts  of  the  owners  of  the  land,  the  witnesses 
being  unable  to  state  who  placed  in  the  high- 
way such  temporary  and  occasional  obstruc- 
tions as  were  noticed  by  them.  Nor  do  the 
instructions  given  by  the  trial  court  for  the 
defendant  below  confine  the  attention  of  the 
jury  to  interruptions  by  the  owners  of  the 
land,  as  contradistlnguisbed  from  intermp- 
tlons  which  may  have  been  caused  by  mere 
trespassers.  It  is  not  every  slight  or  occa- 
sional use  of  the  land  even  by  the  owner 
that  will  constitute  an  interruption  of  the 
public  use.  Mere  intermission  is  not  Inter- 
rupUon.  Elliott,  Roads  &  S.  p.  137;  Bod- 
flsh v.  Bodflsh,  supra.  It  must  appear  that 
the  claimant  of  the  right  of  way  has  ac- 
quiesced in  the  interruption  in  such  a  manner 
as  to  make  the  subsequent  use  merely  per- 
missive. Webster  v.  Lowell,  supra.  The  act 
of  an  individual  in  obstructing  a  highway 
cannot  divest  the  public  of  its  rights  therein, 
unless  the  obstruction  is  submitted  to  for  such 
a  period  of  time  as  to  raise  a  fair  presumption 
of  abandonment.  When  an  abandonment  is 
relied  upon,  it  must  be  clearly  proven;  and  it 
must  be  shown  that  the  use  of  the  highway 
has  ceased  for  a  suflacient  length  of  time  to 
indicate  an  intention  to  abandon.  Power  v. 
Watkins,  58  lU.  380,  Town  of  Lewlston  ▼. 
Proctor,  27  111.  414.  A  mere  temporary  sus- 
pension of  the  enjoyment  of  the  use,  which 
is  not  voluntary,  but  the  result  of  accident  or 
of  causes  which  the  party  claiming  the  right 
cannot  control,  does  not  Indicate  an  intention 
to  abandon  the  right  to  the  easement. 
Washb.  Basem.  marg.  p.  101.  In  the  case  at 
bar,  whatever  was  shown  in  the  nature  of 
interruption  or  obstruction  was  slight  and  oc- 
casional. If  there  was  any  nonuser  at  any 
time  of  the  road  by  the  public,  it  was  only 
transient  or  partial.  If  any  obstruction  was 
at  any  time  placed  in  the  highway,  it  was 
removed  in  a  very  short  time;  in  one  in- 
stance, on  the  very  next  day.  We  are  unable 
to  discover  anji:hing  in  the  evidence  to  justi- 
fy the  condusion  that  there  was  an  abandon- 
ment of  the  road  as  a  highway  by  the  public. 
"The  claim  of  a  prescriptive  right  ibay  be  de- 
feated by  evidence  showing  that  it  has  been 
interrupted  within  the  legal  period;  but  this 
must  be  an  interruption  of  the  right,  and  not 
simply  an  interruption  of  the  use  or  posses- 
sion." 2  Greenl.  Ev.  {  645;  Shellhouse  v. 
State,  supra;  Jones  ▼.  Davis,  35  Wis.  376. 
Here  the  alleged  acts  of  interruption  are  not 
clearly  shown  to  have  been  within  the  legal 
period,  and  before  the  prescriptive  right  had 
matured  by  public  user  for  the  statutory 
period,  nor  to  have  been  of  the  right,  and 
not  simply  of  the  use  or  possession.  Tool  T. 
City  of  Decatur,  supra. 
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Section  71  of  the  road  law  provides  tbat  if 
any  person  sball  obstruct  a  public  road  by 
pladog  any  obstruction  tbereon,  or  encroach- 
ing upon  the  same  with  a  fence,  he  shall  for- 
feit a  sum  of  not  less  than  $3  nor  more  than 
$ia  This  proceeding  Is  Instituted  to  recover 
•DCh  penalty  alone.  The  section  further  pro- 
yldes  for  the  forfeiture  of  an  additional  sum 
per  day  for  every  day  a  person  placing  any 
obstruction  on  the  highway  shall  suiter  It  to 
remain  after  he  has  been  ordered  to  remove 
It  by  any  of  the  commissioners.  It  Is  only 
when  it  is  sought  to  recover  such  additional 
sum  tbat  the  order  to  remove  must  be  proven. 
As  the  object  here  Is  not  to  recover  such  ad- 
ditional sum.  It  was  unnecessary  to  show  that 
there  was  an  order  to  remove  the  obstruction. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  is  remanded,  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.    Reversed  and  remanded. 


asi  IIL  W) 

TOLEDO,  ST,  li.  &  K.  O.  B.  CO.  v.  FBANK- 
LIN.i 

(Supreme  Court  of  Illinois.    Nov.  22,  1S95.) 

BtMMUtJLD    COMPABIBS— FSKOINO  TKAOK— EuXINe 

Stock. 

Under  Act  March  SI,  1874  (2  Starr  &  O. 
Ann.  St,  p.  1927),  requiring  railroad  companies 
to  maintain  fences  on  both  sides  of  their  tracks, 
it  is  no  excnse  for  not  fencing  a  road  at  a  point 
outside  of  any  municipality  tbat  the  road  can 
be  more  safely  and  convenipntlv  used  if  un- 
fenced  at  that  point  63  111.  App.  632,  af- 
flrmed. 

Appeal  from  appellate  court.  Fourth  dis- 
trict. 

Action  on  the  case  by  Martin  Franklin 
against  the  Toledo,  St  Louis  &  Kansas  City 
Railroad  Company.  Plaintiff  obtained  Judg- 
ment, which  was  afQrmed  by  the  appellate 
court  53  llL  App.  632.  Defendant  appeals. 
Affirmed. 

The  material  facts  of  this  case,  as  stated 
by  the  appellate  court,  are  as  follows:  "This 
Is  a  suit  brought  before  a  Justice  of  the 
peace  by  appellee,  against  appellant,  to  re- 
cover the  value  of  a  horse  which  was  struck 
and  killed  on  defendant's  track,  upon  a 
bridge,  by  the  engine  of  a  moving  train 
oiterated  by  the  servants  of  defendant  The 
cause  was  tried  on  appeal  in  the  court  be- 
low, when  a  verdict  for  $85,  as  the  value  of 
the  horse,  and  $65,  as  attomej^s  fees,  in 
favor  of  plaintiff,  was  returned,  and  Judg- 
ment on  the  verdict  was  entered  for  $120 
and  costs  of  suit  It  was  admitted  on  the 
trial  by  defendant  that  the  horse  was  worth 
$85,  and  $35  would  be  a  reasonable  fee  for 
the  services  of  plaintiff's  attorney;  that 
plaintiff  owned  the  horse,  and  defendant  on 
February  25,  1893,  owned  and  operated  a 
line  of  railway  passing  through  the  Incorpo- 
rated town  or  village  of  Ramsey,  In  said 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Cbirago  bar. 


county,  in  an  easterly  and  westerly  direc- 
tion; that  on  said  day,  upon  a  bridge  east 
of  the  town  or  village,  over  which  said  rail- 
road  ran,  and  upon  which  said  horse  had 
strayed.  It  was  struck  and  Idlled  by  a  train 
of  cars  operated  by  the  servants  of  the  de- 
fendant; that  the  point  where  the  horse  was 
struck  was  214  feet  east  of  the  east  line  of 
the  corporate  limits  of  Ramsey;  that  the 
horse  entered  upon  the  defendant's  right  of 
way  west  of  the  depot,  and  continued  up  the 
same,  on  the  south  side,  and  along  said  rail* 
way,  until  within  about  forty  feet  of  the 
west  end  of  the  bridge,  when  It  strayed  up- 
on the  railway  track,  thence  upon  said 
bridge  to  the  point  at  which  It  was  struck 
and  killed.  It  was  1,900  feet  from  the  east 
end  of  defendant's  depot  in  Ramsey  to  the 
east  line  of  the  corporate  limits.  The  north 
Bide  of  the  main  track,  which  extends  east 
towards  the  bridge,  was  a  short  side  track; 
and  on  the  south  side  another  switch  track 
extends  in  the  same  direction  to  a  iwint  114 
feet  .west  of  the  east  line  of  the  corporate 
limits,  and  285  feet  west  of  the  west  end  of 
the  bridge,  intersecting  and  connected  with 
the  main  track.  The  east  corporate  limit 
line  crossed  defendant's  road  171  feet  west 
of  the  bridge,  and  thus  it  appears  that  for  a 
distance  of  114  feet  within  the  corporate 
limits,  and  continuing  easterly  beyond  those 
limits,  and  beyond  said  switch  or  side  tracks, 
was  the  main  track  of  defendant's  road.  It 
was  admitted,  also,  that  said  road  had  been 
open  for  use  and  In  operation  for  several 
years  next  preceding  the  time  of  accident 
The  horse  got  upon  defendant's  track  at  a 
point  beyond  the  corporate  limits.  There 
was  no  fence  or  cattle  guard  tQ  prevent  the 
animal  from  passing  along  the  right  of  way 
east,  over  the  east  line  of  the  town,  and  get- 
ting upon  defendant's  track  as  It  did.  It 
was  proved,  and  is  not  denied,  that  defend- 
ant failed  to  erect  and  maintain  fences  on 
the  sides  of  its  main  tractc,  outside  of  the 
corporate  limits,  suitable  and  sufficient  to 
prevent  stock  from  getting  on  the  track  out- 
side those  limits,  and  if  it  had  performed 
this  statutory  duty,  by  erecting  side  fences 
from  them  to  the  track,  with  suitable  cattle 
guards  there,  plaintifTs  horse  could  not  have 
strayed  upon  the  track  or  bridge,  and  the 
accident  would  not  have  occurred."  The  ap- 
pellate court  has  affirmed  the  Judgment  of 
the  circuit,  and,  in  granting  an  appeal  to 
this  court,  has  also  granted  a  certificate  of 
importance. 

BaylesB  &  Ouenther  (Clarence  Brown,  of 
counsel),  for  appellant  Farmer,  Brown  & 
Turner,  for  appellee. 

MAORUDEB,  J.  (after  stating  the  facts). 
The  first  section  of  the  act  of  the  legislature 
of  Illinois  in  relation  to  fencing  and  operat- 
ing railroads,  approved  March  31,  1874,  pro- 
vides: "That  every  railroad  corporation  shall 
within  six  months  after  any  part  of  ita  Una 
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Is  open  for  use,  erect  and  thereafter  maintain 
fences  on  both  sides  of  its  road  or  so  much 
thereof  as  Is  open  for  nse,  suitable  and  snf- 
flclent  to  prevent  cattle,  horses,  sheep,  hogs 
or  other  stock  from  getting  on  snch  railroad 
except  at  the  crossing  of  public  roads  and 
highways  and  within  snch  portions  of  cities 
and  incorporated  towns  and  Tillages  aa  ore 
or  may  be  hereafter  laid  out  and  platted  into 
lots  and  blocks,"  etc.  2  Starr  &  O.  Ann.  St 
p.  1^27.  If  Btodc  is  killed  by  a  railroad  com- 
pany at  a  place  where  the  law  does  not  re- 
quire the  company  to  fence  its  road,  the  par- 
ty seeking  a  recovery  must  prove  that  such 
killing  wa£  caused  through  the  negligence  of 
the  railroad  company.  But  where  stock  is 
killed  by  a  railroad  company  at  a  place  where 
the  statute  requires  the  road  to  be  fenced, 
and  where  it  lias  not  been  fenced,  the  rail- 
road company  will  be  liable  for  all  damages 
sustained  by  such  killing,  regardless  of  whetli- 
er  the  stock  was  killed  through  the  negligence 
of  the  company  or  not  Railroad  Go.  v.  Bull, 
72  111.  S37.  The  negligence  here  charged 
against  the  appellant  company,  in  order  to 
make  it  liable  for  the  value  of  the  horse  killed, 
te  Its  failure  to  perform  the  duty  imposed  upon 
It  by  the  foregoing  statute.  It  is  admitted 
tliat  tlie  portion  of  appellant's  road  which 
crosses  the  bridge,  and  runs  up  to  the  eastern 
corporation  line  of  Ramsey,  is  its  main  track, 
and  is  not  within  the  limits  of  any  incorpo- 
rated town  or  village.  But  appellant  claims 
that  it  was  not  obliged  to  fence  its  track  at 
the  point  outside  the  corporate  limits,  where 
the  horse  went  upon  the  track,  for  two  rea^ 
sons:  First,  because  It  required  the  use  of 
the  track  for  switching  purposes,  and  for  the 
proper  handling  of  Its  trains;  and,  second, 
because  a  cattle  guard,  if  placed  in  the  main 
track,  at  the  intersection  of  cross  fences  with 
the  track,  would  endanger  the  safety  of  its 
employ^.  The  chief  error  assigned  is  that 
the  trial  court  refused  to  give  certain  instruc- 
tions asked  by  the  company,  to  the  effect  that 
the  existence  of  the  reasons  thus  indicated, 
if  established  by  the  evidence,  would  be  a 
sufficient  excuse  for  the  failure  of  the  com- 
I>any  to  fence  its  tracks  at  the  point  desig- 
nated, although  the  express  terms  of  the  Stat- 
ute required  it  to  do  so. 

We  tiave  held  that  the  foregoing  statute 
was  not  intended  to  apply  to  public  stations 
or  depot  grounds,  even  though  such  stations 
or  depot  grounds  might  not  be  within  the 
limits  of  a  village,  town,  or  city,  or  at  a 
highway  crossing,  and  for  the  reason  that 
the  convenience  of  the  public  requires  the 
station  and  depot  grounds  to  be  open.  The 
accommodation  of  those  traveling  upon  the 
railroad  or  transacting  business  with  the' com- 
pany makes  it  necessary  that  there  should 
at  all  reasonable  times  be  a  ready  and  con- 
venient means  of  access  to  the  stations  and 
depots  of  the  company.  "To  require  those 
places  to  be  fenced  would  cause  delay  and 
Inconvaiience  to  the  public,  and  detract  from 


the  public  character  of  railways."  Railroad 
Co.  V.  Hans,  111  IlL  114:.  But  it  lias  never 
l)een  held  In  this  state  that  the  convenioioe 
of  the  railroad  company  furnishes  any  justi- 
fication for  Its  failure  to  comply  with  the 
plain  requirement  of  the  statute.  On  the  con- 
trary, in  Railroad  Co.  v.  Hans,  snpra,  we 
sold:  "The  statute,  by  its  terms,  relates  to 
the  road  or  tracks  of  the  railroad.  It  on^t 
not  to  be  construed  so  as  to  embrace  that 
which  is  not  embraced  in  the  statute,  and  de- 
pots and  stations  are  surely  not  embraced  In 
its  terms.  True,  theK  is  a  road  or  track  at 
the  station,  but  the  main  feature  of  the  place 
is  not  the  track.  The  statute  no  doubt  may 
embrace  tracks  other  than  the  main  track. 
Side  tracks,  not  at  stations  or  depots,  and 
such  parts  of  side  tracks  as  do  not  consti- 
tute part  of  the  depot  yard,  may  well  be  held 
to  be  within  the  statute."  Here  the  failure 
to  fence  is  sought  to  be  Justified  upon  the 
ground  that  certain  side  tracks— which  are 
not  at  the  station  or  depot,  and  do  not  con- 
stitute a  part  of  the  depot  yards,  and  which 
are  beyond  the  coriwrate  limits  of  the  town 
—can  be  more  conveniently  and  safely  used 
if  unfenced  than  if  fences  were  erected. 
Such  a  consideration  furnishes  no  valid  rea- 
son why  the  statute  should  not  be  obeyed. 
In  Railroad  Co.  v.  Thompson,  48  111.  App. 
86,  it  was  assigned  as  error  that  the  court 
refused  to  instruct  the  jury  tliat  the  safety 
of  Its  employSs  was  a  sufficient  ground  of  ex- 
emption from  the  duty  Imposed  upon  the  rail- 
road company  by  the  foregoing  statutes;  and 
it  was  there  held  that  the  instruction  was 
properly  refused,  because  it  "drew  from  the 
supposed  convenience  of  the  company  a  con- 
clusion of  law  which  could  properly  follow 
only  from  that  of  the  public."  In  its  opinion 
delivered  upon  the  decision  of  this  case,  the 
appellate  court  said:  "Did  the  facts  in  evi- 
dence show  this  unfenced  and  unprotected 
track  to  be  one  of  the  parts  of  its  road  it  is 
not  required  to  fence?  It  does  not  appear 
tliat  the  freight  or  passenger  traffic  of  Ram- 
sey was  large.  No  elevators  or  warehouses 
were  there,  to  indicate  a  place  at  which  con- 
siderable quantities  of  grain  were  received 
and  shipped.  There  was  a  space  of  1,900  feet 
in  length  from  the  depot,  within  the  town 
limits,  that  could  be  used  for  the  proper 
handling  of  appellant's  trains  at  that  place, 
amply  sufficient  for  the  transaction  of  its 
business  witb  the  public,  without  using  any 
part  of  Its  main  track  outside  those  limits. 
Those  and  other  facts  in  evidence  justify  the 
verdict  The  refused  instructions  requested 
were  properly  refused,  and  the  special  in- 
terrogatories requested  called  for  findings  of 
evidentiary,  and  not  of  ultimate,  facts,  and 
were  also  properly  refused."  63  Hi.  App. 
632.  We  approve  of  the  portion  of  the  opin- 
ion of  the  appellate  court  thus  quoted,  and 
adopt  it  as  a  part  of  this  opinion.  The  Judg- 
ment of  the  appellate  court  is  affirmed.  Af- 
firmed. 
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WAT  et  al.  T.  ROTH  et  al.i 
(Supreme  Court  of  IlIinoiB.    Not.  22, 1885.) 
Rbforhation  or  Moktoaob. 
The  owner  of  a  lot  mortgaged  it,  and 
then  conveyed  it  to  a  porchaaer,  who  assumed 
the  mortgage.    All  the  parties  to  these  transac- 
tions 8upp<»ed  that  a  noose  stood  on  this  lot, 
bnt  the  honse  in  fact  stood  on  an  adjoining  lot, 
which  the  purchaser  also  boaght  after  he  had 
discovered  the  mistalie.    Bela,  that  the  mort- 
gage should  be  treated  as  covering  the  lot  on 
which  the  house  actually  stood,  and  not  the 
other  one.    68  111.  App.  198,  affirmed. 

Appeal  from  appellate  court,  Fourtb  dis- 
trict 

Bill  by  Anna  M.  Roth  and  another  against 
Carrie  K  Way  and  others  to  forecloae  a 
mortgage.  There  was  a  decree  of  foreclosure, 
which  was  affirmed  by  the  appellate  court 
58  IlL  App.  198.  Defendants  appeaL  Re- 
versed. 

J.  W.  Bartholemew  and  B.  H.  Canby,  for 
appellants.  Dili  &  Schaefer  and  Oeo.  0.  Reb- 
ban,  for  appellees. 

WILKIN,  J.  On  October  8,  1892,  Thomas 
B.  Glenn,  being  tbe  owner  of  lots  30  and  31, 
in  Alta  Sita,  upon  wbich  were  supposed  to 
be  located  a  dwelling  house  and  other  im- 
prorementB,  executed  a  mortgage  to  appellee 
Ajina  M.  Roth  to  secure  the  payment  of 
$1,400.  Sulwequently,  on  December  29,  1892, 
he  conveyed  the  premises  to  Mrs.  Jennie  M. 
Conklin,  subject  to  the  Roth  mortgage.  On 
June  20,  1893,  Mrs.  Conklin  conveyed  to  Mrs. 
Carrie  E.  Way,  the  consideration  being- 
First,  a  payment  of  $S50  In  cash;  second,  the 
assumption  of  the  payment  of  the  Roth  mort- 
gage; and,  third,  a  deferred  payment  of  $450. 
secured  by  a  second  mortgage  to  Mrs.  Conk- 
lin. At  the  time  of  the  execution  of  the  above 
deeds  and  mortgages  lots  30  and  31  were 
vacant  but  all  the  parties  thought  they  were 
Improved  by  having  thereon  a  house  and  out- 
buildings, wbich  were  In  fact  upon  adjoining 
lots  32  and  S3,  belonging  to  John  A.  Perry, 
having  been  placed  there  by  mistake  of  the 
builder.  There  is  no  dispute  as  to  the  fact 
that  each  of  the  parties  dealing  with  tbe 
property  from  the  time  the  house  was  built 
until  shortly  before  the  filing  of  the  bill  in 
this  cause  acted  without  knowledge  of  the 
mistake.  Mrs.  .Way,  Immediately  upon  dis- 
covering that  the  improvements  were  upon 
lots  32  and  33,  purchased  the  same,  paying 
therefor  but  $400,— their  value  as  vacant 
property,— $100  in  cash,  and  giving  a  note 
for  $300,  secured  by  first  mortgage,  to  Mr. 
Perry.  Appellee  Anna  M.  Roth  filed  her  blU 
In  the  circuit  court  of  St.  Clalr  county  to 
foreclose  her  mortgage,  and  sought  to  have 
it  made  a  lien  upon  the  lots  upon  which  the 
Improvements  are.  Mrs.  Way,  after  answer- 
ing the  bill,  filed  her  cross  bill,  asking  that 
the  deed  of  conveyance  from  Mrs.  Conklin 

>  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  tbe 
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to  her,  by  which  she  became  the  ownar  of 
lota  30  and  31,  be  canceled,  on  the  ground  of 
failure  of  consideration,  and  that  she  be  re- 
lieved from  liability  under  the  Roth  mort- 
gage as  well  as  the  one  executed  to  Mrs. 
Conklin.  On  the  hearing  this  cross  bill  was 
dismissed  for  want  of  equity,  and  a  decree 
of  foreclosure  tendered  in  favor  of  Mrs.  Roth 
against  lots  30  and  31,  and  a  personal  decree 
entered  against  Mrs.  Way  for  whatever 
should  remain  unsatisfied  on  the  mortgage 
after  tbe  sale  of  said  lots.  From  that  decree 
an  appeal  was  prosecuted  to  the  appellate 
court  of  the  Fourili  district,  and  this  is  an 
appeal  from  a  Judgment  of  affirmance  in  that 
court 

Appellant  insists  that  the  circuit  court 
erred:  First  in  finding  that  she  was  per- 
sonally liable  on  the  Roth  mortgage,  and 
rendering  a  decree  against  her  for  the  de- 
ficiency arising  upon  the  sale  of  lots  SO  and 
31;  and,  second.  In  dismissing  her  cross  bill. 
Anna  M.  Roth  assigned  as  a  cross  error  the 
refusal  of  tbe  circuit  court  to  decree  a  lien 
In  her  favor  on  lots  32  and  33.  In  our  view 
of  the  merits  of  the  case,  a  decision  upon  the 
cross  error  will  practically  dispose  of  those 
insisted  upon  by  appellant  as  well.  All  the 
parties  agree,  and  from  the  evidence  it  Is 
clear,  that  the  mortgages  of  Mrs.  Roth  and 
Mrs.  Conklin,  aggregating  $1,850,  were  in- 
tended to  cover  the  lots  upon  which  the  im- 
provements were  located.  The  house,  being 
an  improvement  of  the  value  of  about  $2,000, 
was  regarded  as  the  principal  security,  and 
was  the  moving  consideration  for  the  mort- 
gages and  all  other  dealings  with  the  prop- 
erty, the  vacant  lots  being  worth  not  to  ex- 
ceed $400.  It  Is  equally  clear  that  Thomas 
B.  Olenn,  who  executed  the  first  mortgage, 
and  all  parties  who  have  dealt  with  the  prop- 
erty since,  to  the  time  of  the  discovery  of 
the  mistake,  including  appellant  Mrs.  Way, 
acted  upon  the  belief  that  the  lots  described 
in  the  deeds  and  mortgages  were  those  upon 
which  the  house  and  other  buildings  were 
situated,  and  not  the  two  adjoining  vacant 
ones;  Mrs.  Way  entering  Into  and  remain- 
ing in  possession  of  lots  32  and  33,  under 
her  deed  from  Mrs.  Conklin.  The  mistake  In 
all  these  transactions  was  mutual,  and  was 
honestly  made.  Equity  will  correct  mis- 
takes In  deeds  when  clearly  and  satisfacto- 
rily proved,  and  the  rights  of  Innocent  pur- 
chasers have  not  Intervened  to  make  It  in- 
equitable to  do  so.  Broadwell  v.  Broadwell, 
1  Oilman,  599;  Lindsay  v.  Davenport  18 
IlL  376;  Hunter  v.  Bilyen,  30  111.  228;  Kuch- 
enbelser  v.  Beckert,  41  III.  172;  MlUs  v.  Lock- 
wood,  42  lU.  Ill;  Clearwater  v.  Klmlw,  43 
111.  272;  Palmer  v.  Converse,  00  111.  313.  Ap- 
plying that  rule  to  this  cause,  we  think  the 
Roth  mortgage,  as  well  as  the  one  given  to 
Mrs.  Conklin,  should  be  corrected  so  as  to 
cover  lots  32  and  33,  and  thus  express  the 
real  Intention  of  the  parties.  True,  the  mort- 
gagors did  not  actually  convey  lots  32  and 
33,  but  they  intended  to  convey  the  improva- 
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ments,  and  the  lots  on  which  they  were  lo- 
cated; and,  as  we  haye  seen,  under  all  the 
facts  of  the  case,  a  court  of  chancery  can 
glre  effect  to  that  intention,  treating  that  as 
actually  done  which  the  parties  meant  to  do. 
Under  the  foregoing  rule  of  equity  Jurisdic- 
tion, if  Glenn  had  continued  to  be  the  owner 
of  lots  SO  and  31  until  the  discovery  that 
the  improrements  were  upon  lots  32  and  33, 
and  had  then,  as  did  Mrs.  Way,  purchased 
the  latter  lots,  a  court  of  equity  would  have 
anhesltatlngly  corrected  the  mistake  as 
against  him,  and  declared  the  mortgages  a 
lien  upon  the  Improved  lots.  What  better 
position  does  Mrs.  Way  occupy?  When  she 
acquired  the  title  to  the  lots  upon  which  the 
Improvements  were  actually  located,  she  act- 
ed with  a  full  knowledge  of  the  orl^nal  mis- 
take and  the  intention  of  all  the  parties  to 
the  several  antecedent  conveyances,  and  we 
are  unable  to  see  upon  what  equitable  prin- 
ciple it  can  be  held  that  she  is  an  Innocent 
purchaser  In  the  sense  that  the  mistake  can- 
not be  corrected  against  her.  It  being  con- 
ceded—as we  think  it  must  be— that  if  this 
was  a  proceeding  against  Glenn  occupying 
the  same  position  Mrs.  Way  does,  a  court  of 
equity  would  place  the  parties  in  the  position 
in  which  they  Intended  to  place  themselves 
when  the  Roth  and  Conklln  mortgages  were 
executed,  and  decree  a  foreclosure  according- 
ly, no  good  reason  is,  or,  in  our  opinion,  can 
be,  shown,  why  the  same  result  should  not 
be  reached  as  between  the  present  parties. 
The  fact  that  the  mortgagors  did  not  own 
lots  32  and  33  at  the  time  these  mortgages 
were  made  is  of  no  consequence.  The  rule 
is  well  settled  that  where  a  grantor,  wlth- 
ont  title,  makes  a  conveyance  of  land  with 
covenants  of  warranty,  and  subsequently  ac- 
quires the  same,  the  after-acquired  title  will 
inure  by  way  of  estoppel  to  the  benefit  of 
the  grantee  and  his  privies.  Wadhams  v. 
Swan,  109  m.  46;  Transportation  Co.  v.  GUI, 
111  ni.  641;  Walton  v.  Follansbee,  131  III. 
147,  23  N.  E.  332.  Mortgages:  Rlgg  v.  Ck>ok, 
4  Gnman,  336;  Gibson  v.  Hoag,  95  III.  45. 
Tme,  lots  32  and  33  were  not  actually  con- 
veyed, but  It  was  the  intention  of  the  grant- 
or to  do  so,  and  upon  the  correction  of  the 
mistake  the  after-acquired  title  should  Inure 
to  his  grantee.  The  mortgages  having  been 
intended  to  cover  only  two  lots,  viz.  those 
on  which  the  buildings  were,  cannot,  as  con- 
tended by  appellees,  be  made  a  Hen  upon 
them  and  also  on  30  and  31.  That  would  be 
to  make  the  security  greater  than  was  origi- 
nally intended,  and,  in  effect,  make  a  new 
contract  for  the  parties.  It  follows  from 
what  has  been  said  that  the  decree  of  the 
circuit  court.  In  so  far  as  it  dismissed  the 
cross  bill,  was  right;  but  we  think  lots  32 
and  33,  after  the  mortgage  of  $300  to  Perry, 
should  be  subject  to  the  mortgage  of  Mrs. 
Roth  for  $1,400,  and  then  to  that  of  Mrs. 
Cktnklln  for  $450.  In  this  way  complete  Jus- 
tice may  be  done  to  all  the  parties  concerned. 
The  decree  below  on  the  original  bill  will  be 


reversed,  and  the  cause  will  be  remanded, 
with  directions  to  enter  a  decree  in  conformi- 
ty with  the  views  herein  expressed.  Re- 
versed and  remanded  on  cross  errors. 


(53  Ohio  St.  SID) 

McDonald  et  al.  v.  ketchum. 

(Supreme  Court  of  Ohio.    Nov.  26.  1895.) 

FiUNO  Petition  in  Erbor— Comhbdcbmbmt  of 
Procbbdixos— Summons. 
Where  a  petition  in  error  has  been  filed 
and  a  summons  Issued  within  the  time  lim- 
ited for  the  commencement  of  proceedings  in 
error,  and  the  service  of  the  summons  is  made 
before  the  return  day  of  the  writ,  the  proceed- 
ing is  commenced  in  proper  time,  though  such 
service  be  not  made  until  after  the  expiration  of 
the  period  prescribed  for  commencing  a  proceed- 
ing in  error. 
(Syllabus  by  the  Coort) 

Error  to  circuit  court.  Perry  county. 

From  a  Judgment  in  an  action  between  Mc- 
Donald and  others  and  one  Ketchum,  McDon- 
ald and  others  bring  error.    Reversed. 

Donahue,  Spencer  St  Donahue,  for  plaintiffs 
In  error.  L.  A.  Tusslng,  for  defendant  in  er- 
ror. 

PER  CURIAM.  On  the  15th  day  of  De- 
cember, 1891,  a  petition  in  error  was  filed  in 
the  circuit  court  to  reveree  a  Judgment  of  the 
court  of  common  pleas,  rendered  on  the  22d 
day  of  June,  1891.  A  summons  In  error  was 
issued  on  the  same  day  the  petition  was  filed, 
but  not  served  on  the  defendant  in  error  until 
the  28tb  day  of  January,  1802,  which  was 
more  than  six  months  after  the  rendition  of 
the  Judgment;  and  the  circuit  court  ordered 
the  case  stricken  from  its  docket  for  want  of 
Jurisdiction,  for  the  reason  that  the  service 
was  not  made  within  the  time  limited  for 
the  commencement  of  the  proceeding  in  error, 
though  the  petition  in  error  was  filed  and  the 
summons  issued  within  that  period,  and  the 
service  was  made  within  the  return  day  named 
in  the  writ.  This  was  error.  A  proceeding 
in  error  may  be  commenced  at  any  time  with- 
in six  months  after  the  rendition  of  the  Judg- 
ment or  the  making  of  the  final  order  com- 
plained of  (Rev.  St.  i  6723);  and  that  section 
4987  furnishes  the  rule,  by  analogy,  for  de- 
termining when  such  a  proceeding  shall  be 
deemed  commenced  has  been  several  times 
decided  by  this  court  (Robinson  v.  Orr,  16 
Ohio  St  285;  Buckingham  v.  Bank,  21  Ohio 
St.  131;  Bowen  v.  Bowen,  36  Ohio  St  312; 
Moore  v.  Chittenden,  39  Ohio  St  563).  Under 
that  section,  an  action  is  to  be  deemed  com- 
menced at  the  date  of  the  summons  which 
is  served  on  a  defendant  or  one  of  several 
defendants  who  are  united  in  Interest.  So 
that,  by  analogy,  a  proceeding  in  error  must 
be  deemed  commenced  when  the  petition  la 
error  has  been  filed,  and  a  summons  Issued 
which,  during  the  life  of  the  writ,  is  served 
on  the  defendant  in  error;  and,  therefore,  the 
proceeding  in  error  is  commenced  in  time 
when  the  petition  is  filed  and  summons  issued 
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wlthlii  the  period  limited  by  the  statute  for 
the  commencemeut  of  such  proceeding,  though 
the  Bcrrice  of  the  summona  be  not  made  until 
after  the  expiration  of  that  period,  the  service 
being  made  within  the  return  day  of  the  writ 
It  has  been  suggested  that  a  ditTerent  holding 
was  made  in  Bowen  v.  Bowen,  supra.  It  is 
true  that,  standing  alone,  the  language  of  the 
syllabus  in  that  case  is  broad  enough  to  war- 
rant that  suggestion,  but,  when  read  in  connec- 
tion  with  the  facts  of  that  case,  as  it  should 
be,  it  is  apparent  that  it  was  not  the  inten- 
tion of  the  court  to  so  hold.  It  certainly  was 
not  necessary  to  the  decision  of  the  case,  for 
the  record  of  that  case  shows  that  no  sum- 
mons was  Issued  until  after  the  expiration  of 
the  time  limited  for  the  commencement  of  that 
proceeding  in  error.  There  can  be  no  doubt 
that  the  mere  filing  of  the  petition  in  error, 
or  the  filing  of  the  petition  and  issuing  of  a 
(ununons  upon  it,  within  the  time  prescribed 
for  the  commencement  of  such  a  proceeding. 
Is  Ineffectual  where  no  serrice  of  the  sum- 
mons is  made  upon  the  defendant  in  error; 
but,  where  the  petition  is  so  filed  and  sum- 
mons is  so  Issued,  upon  which  serrice  is  duly 
obtained,  the  proceeding  is  commenced  In  prop- 
er time,  although  the  service  of  the  writ  be 
made  after  the  expiration  of  the  statutory  pe- 
riod. The  service,  when  so  made,  relates  back 
to  the  date  of  the  writ,  and  completes,  as  of 
the  date,  the  commencement  of  the  proceed- 
ing. Judgment  reversed,  and  cause  remanded 
to  the  .circuit  court. 


(E3  Ohio  St  447) 

CITT  OP  TOLEDO  v.   SHEILL.    SAME  v. 
EVEBSMAN.    SAME    v.    BECKLER, 

(Sapreme  Court  of  Ohio.    Nov.  26,  1895.) 

Public  Improvements  —  AgSESSMENTS  —  Cornbb 
Lots — Presdmption  as  to  Fkostaoe— Erectiox 

OF    UWBLMNO  OR   BCBINESS   H0U8E   OS   LOT— EF- 

VEOT  OP  Sttlb  op  Architbctdbb  and  Usb  of 

BCILDINO— SiDB  KSTKASOES. 

1.  Where  the  boundary  lines  of  a  corner 
lot  extend  along  one  of  its  two  abutting  streets 
B  materially  greater  distance  than  along  the 
other,  a  presumption  arises  that  it  fronts  upon 
the  latter  street. 

2.  Where  the  shape  and  dimensions  of  a 
comer  lot  raise  a  presumption  that  it  fronts  on 
a  particular  street  while  vacant,  such  presump- 
tion continues  after  it  has  been  improved,  un- 
less rebutted  by  the  style  and  character  of  the 
improvements. 

3.  Where  a  single  business  house  is  erect- 
ed on  a  comer  lot,  the  front  of  which,  accord- 
ing to  its  plan  of  construction  or  style  of  archi- 
tecture, accords  with  the  presumed  front  of  the 
lot  while  the  latter  was  vacant,  such  front  is 
not  changed,  although  the  building  is  provided 
with  doors  and  halls  that  permit  an  extensive 
use  of  the  other,  or  lengthwise,  street,  and  after- 
wards such  use  is  freely  made  by  the  occupants 
of  the  building. 

4.  Where  a  dwelling  house  is  erected  on  a 
comer  lot;  the  front  of  which,  according  to  its 
plan  of  construction  or  style  of  architecture, 
corresponds  with  that  of  the  lot  when  the  latter 
was  vacant,  the  original  front  is  not  changed, 
although  the  building  is  provided  with  entrances 
opening  on  tlie  lengthwise  street  that  are  ex- 
tensively used  by  its  occupants,  and  appurtenant 
structures  erected  that  are  accessible  only  from 
the  latter  street    Such  use  of  the  side  street 


is  incidental  only  to  the  occupation  of  the  dwell- 
ing house. 

6.  Where  both  a  dwelling  house  and  a  busi- 
ness house  are  erected  separately  on  a  corner 
lot,  the  former  fronting  on  the  breadthwise 
street,  and  the  latter  on  the  lengthwise  street, 
so  much  of  the  lot  as  the  latter  building  occu- 
pies, or  is  clearly  used  as  appurtenant  to  it, 
should  be  held  to  front  on  the  street  which  it 
faces. 

Shanck  and  Burket,  JJ.,  dissenting. 

(Syliabos  by  the  Ck>urt) 

Error  to  circuit  court  Lucas  county. 

Actions  by  the  city  of  Toledo  against  Wil- 
liam ShelU,  Ernst  A.  Eversmon,  and  Annie 
Beckler.  Judgments  for  defendants,  and  plain- 
tUt  brings  error.    Affirmed. 

Charles  F.  Watts,  Horace  A.  Merlll,  and 
Julian  H.  Tyler,  for  plaintiff  In  error.  Geo. 
P.  Kirby  and  Cbas.  H.  Lemmon,  for  defend- 
ants In  error. 


BRADBURY,  J.  The  city  of  Toledo,  In  the 
course  of  proceedings  instituted  for  the  im- 
provements of  certain  of  Its  streets,  sought 
to  assess  the  "cost  and  ezi>en8e"  Incurred  for 
such  improvements  upon  the  abutting  prop- 
erty "by  the  foot  front  of  the  property  bound- 
ing and  abutting  upon  the  Improvement," 
pursuant  to  the  provisions  of  section  2264, 
Rev.  St,  passed  March  6, 1890  (87  Ohio  Laws, 
p.  43).  This  court.  In  the  case  of  Havilaud 
v.  City  of  Columbus,  60  Ohio  St  471,  34  N. 
B.  679,  was  required  to  construe  this  lan- 
guage, and  it  there  held  that,  where  a  mu- 
nicipal corporation  sought  to  assess  the  cost 
and  expense  of  Improving  a  street  upon  the 
abutting  property  by  the  front  foot  regard 
must  be  had  for  the  real  front,  which  wab 
a  matter  of  fact  depending  on  the  manner  In 
whlc6  it  bad  been  laid  out,  built  upon,  occu- 
pied, and  used  by  the  owner;  and  where  a 
lot  abuts  lengthwise  on  an  improvement  but 
fronts  breadthwise  on  another  street,  it  should 
be  assessed  for  such  improvement  to  the  ex- 
tent of  such  lengthwise  frontage  only.  And 
In  the  case  of  Sandrock  v.  City  of  Columbus, 
51  Ohio  St  317,  42  N.  E.  255,  this  coui-t  held 
tbat  In  the  case  of  an  unimproved  lot  lying 
on  a  comer  of  two  streets,  and  extending 
along  one  of  them  37^  feet  and  along  the 
other  150  feet,  it  should  be  deemed  to  front 
on  the  former  street.  The  city  of  Toledo,  in 
the  cases  under  consideration,  reargues  these 
questions,  especially  those  In  the  Havlland 
Case,  and  asks  their  reconsideration.  The 
reasons  advanced  by  counsel  for  the  city  are 
not  without  force,  but  do  not  convince  us 
that  dther  of  those  two  causes  was  errone- 
ously decided,  and  we  reaffirm  the  doctrine 
they  announce. 

Each  of  the  three  cases  under  considera- 
tion, however,  has  special  features  that  dis- 
tinguish it  from  both  those  cases.  While  we 
do  not  hold  that  a  comer  lot  upon  which  a 
single  structure  stands,  or  a  single  main 
structure  with  appropriate  or  Incidental  mi- 
nor ones  appurtenant  to  it,  may  not  have  two 
fronts,  one  on  each  street;  yet  thai  can  only 
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'occur  under  special  or  peculiar  circumstan- 
ces, which  we  do  not  attempt  to  forecast. 
The  question  of  frontage  should  Ije  deter- 
mined according  to  tlie  ordinary  acceptation 
of  tliat  term.  There  is  nothing  technical  or 
abstruse  connected  with  the  subject.  The 
common  knowledge  of  manl^ind  is  usually 
amply  sufficient  to  determine  the  fact  when- 
ever a  controversy  arises  respecting  the  front 
of  a  lot.  Where  a  lot  is  unimproved,  a  glance 
at  the  plat  is  generally  enough;  if  the  lot  is 
rectangular,  with  two  of  its  parallel  lines 
distinctly  longer  than  the  other  two,  the  usual 
form  of  town  and  city  lots,  the  mind  at  once 
recognizes  it  as  fronting  on  the  street  which 
runs  along  its  shorter  line,  or  end.  And  al- 
though the  lot  may  not  be  rectangular,  yet 
if  its  length  along  one  street  is  clearly  and 
considerably  greater  than  along  the  other,  the 
same  recognition  occurs.  Doubtless  a  lot 
may  have  such  shape  that  the  question  of 
its  frontage  might  be  of  difficult  solution, 
but  such  cases  are  exceptional,  and  should 
not  affect  the  general  question.  In  the  case 
of  a  comer  lot  In  the  usual  form,  therefore,  a 
natural  inference  arises  that  its  narrow  side, 
or  end,  is  its  front,  because  that  accords  with 
our  common  knowledge  and  experience  of 
such  matters.  This  constitutes  a  presump- 
tion of  fact.  Should  the  lot  be  improved,  this 
presumption  continues,  unless  there  is  some- 
thing in  the  nature  or  character  of  the  im- 
provement to  rebut  it.  Doubtless  the  plan  or 
style  of  the  structure,  in  connection  with  the 
uses  for  which  it  was  designed,  will  in  many 
instances  overcome  this  presumption,  and  in 
every  Instance  becomes  a  material  factor  in 
determining  the  question  of  frontage.  The 
fact,  however,  that  the  structure,  whether 
designed  for  a  dwelling  house  or  a  pltCce  of 
business,  is  so  arranged  that  the  side  street, 
80  called,  can  be  used  for  the  convenience  of 
the  occupants  of  the  building,  and  is,  in  fact, 
extensively  used,  is  not  enough  to  estabUsh 
a  change  of  front  In  the  case  of  dwelling 
houses,  especially,  it  is  within  the  common 
knowledge  of  every  one  that  in  many  instan- 
ces its  occupants  habitually  use  what  they 
call  and  understand  to  be  a  side  entrance, 
without  any  notion  that  such  use,  in  con- 
templation of  law,  changed  the  front  of  the 
structure,  and,  consequently,  the  front  of 
the  lot  upon  which  it  stands.  There  can  be 
no  change  of  the  front  of  a  town  or  city  lot 
in  law  unless  there  Is  a  change  in  fact  made. 
The  actual  and  the  legal  frontage  must  be 
identical  Where  a  single  building  has  been 
erected  on  a  comer  lot,  the  style  of  archi- 
tecture alone,  or  that  together  with  the  pur- 
pose for  which  it  was  designed,  and  the  ar- 
rangement of  the  grounds  and  outhouses, 
may  Indicate  that  Its  real  front  is  towards 
the  side  street,  so  called.  In  such  case.  If 
the  character  of  the  improvements  satiafac- 
torilji'  indicates  that  the  entire  lot  is  to  be 
used  with  reference  to  or  in  connection  with 
such  improvements,  a  fair  inference  would 
arise  that  the  entire  frontage  was  changed. 


But  If  the  character  of  the  building  or  other 
Improvements  fronting  on  the  side  street  dis- 
closes that  only  a  portion  of  the  entii'e  lot 
was  intended  to  be  used  as  appurtenant 
thereto,  then  the  frontage  of  that  part  only 
which  was  to  be  so  used  would  be  changed, 
unless  where  such  structure,  being  placed 
on  the  original  front  end,  would,  in  changing 
the  front  of  that  part  of  the  lot,  necessarily 
change  the  frontage  of  all  that  part  of  the 
lot  which  might  lie  between  the  structure 
and  the  rear  end  thereof.  And,  doubtless, 
wherever  a  structure  fronting  on  the  side 
street  appropriated  a  strip  through  to  the 
other  side  of  the  lot,  all  the  lot  lying  between 
the  strip  so  appropriated  and  its  rear  end 
would  have  its  frontage  clianged. 

In  applying  these  principles  to  the  several 
cases  under  consideration  it  Is  necessary  to 
ascertain  the  form  of  the  several  lots,  and  the 
character  of  the  improvements  made  on  each 
and  existing  at  the  time  the  city  began  pro- 
ceedings to  Improve  the  respective  streets  up- 
on which  the  lots  were  claimed  to  abut.  In 
the  case  of  Toledo  v.  William  Shelll,  the  city 
contended  tliat  the  defendant's  lot  abutted  on 
Erie  street  as  well  as  on  Stlckney  avenue,  and 
attempted  to  assess  the  lot  for  its  full  length 
along  the  former  street,  to  pay  the  cost  and 
expense  of  improving  that  street  It  is  a  rec- 
tangular corner  lot  extendlngalong Erie  street 
120  foet  and  along  Stlckney  avenue  27%  feet. 
Upon  It  stands  a  dwelling  house,  so  constructed 
tliat  its  front  was  consistent  with  tlmt-  of  the 
lot  when  vacant  Another  building,  fronting 
16  feet  on  Erie  street,  and  extending  back  27 
feet,  then  stood  on  said  lot;  the  front  half  of 
which  its  owner,  the  defendant,  occupied  for 
a  shoe  shop.  This  building  stands  upon  the 
rear  end  of  the  lot,  where  the  lot  is  considered 
with  reference  to  Its  fi-ont  on  Stlckney  avenue. 
According  to  the  principles  which  we  hold 
should  determine  th?  fact  of  frontage,  the  lot 
In  question.  If  vacant,  would  front  on  Stlckney 
avenue,  and,  as  the  style  of  the  dwelling  housje 
is  consistent  with  the  continuance  of  that 
frontage,  its  erection  did  not  effect  a  change 
in  that  respect  The  other  building,  however, 
clearly  and  distinctly  fronted  on  Erie  street 
and  its  front  end  was  designed  for  and  used 
as  a  workshop  for  the  owner;  a  use  nowise 
appurtenant  to  the  dwelling  house,  but,  on  the 
contrary,  was  independent  thereof.  The  style 
of  this  building,  and  the  chief  purpose  fOr 
which  it  seems  to  Iiave  l>een  designed,  indicate 
a  fronting  on  Brie  street.  What  in  relation 
to  this  building,  Is  unmistakably  a  front  door, 
opens  immediately  upon  EMe  street  and  af- 
fords the  only  direct  entrance  to  the  shoe  shop. 
This  latter  building  stands  on  the  rear  end  of 
the  lot  when  viewed  from  Stickney  avenue,  and 
extends  back  nearly  its  entire  breadth,  so  that 
the  building  substantially  covers  the  rear  16 
feet  of  the  lot  To  that  extent  the  lot  should 
be  held  to  front  on  Erie  street  and  the  as- 
sessment made  accordingly. 

In  the  case  of  Toledo  v.  Eversman  the  agreed 
statement  of  facts  shows  that  the  real  estate 
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in  tbe  petition  described,  being  lot  No.  610  in 
Oliver's  addition  to  the  city  of  Toledo,  Lucas 
county,  Ohio,  as  laid  out  and  platted,  abuts 
30  feet  upon  Broadway  street  and  160  leet 
upon  T^ogan  street,  and  is  situate  on  tbe  soutli- 
westerly  corner  of  said  streets.  Broadway 
street  runs  nortbeasterly  and  southwesterly, 
and  is  intersected  at  right  angles  by  Logan 
street.  The  entire  lot  is  covered  by  a  brick 
building,  120  feet  of  whieli,  extending  north- 
westerly from  Broadway  street,  is  three  stones 
in  height,  and  the  northwesterly  SO  feet  there- 
of is  two  stories  in  height.  This  building  is 
used  by  the  plaintiff  for  the  purpose  of  carry- 
ing on  the  business  of  dealing  in  liardware  and 
stoves  and  of  manufacturing  heating  furnaces. 
The  first  story  of  the  tbree-stoiy  part  is  divid- 
ed into  two  storerooms,  which  extend  the  en- 
tire length  of  said  part  The  storerooms  are 
connected  by  two  archways  in  the  brick  parti- 
tion extending  between  the  same.  In  that  part 
of  each  of  tbe  storerooms  abutting  upon  Broad- 
way street  there  are  large  double  doors,  which 
are  used  for  the  purpose  of  Ingress  and  egress 
from  and  to  said  Broadway  street;  and  on  each 
side  of  said  doors  are  large  windows,  which  are 
used  for  the  purpose  of  displaying  the  goods 
and  wares  of  the  plaintiff,  and  for  the  purpose 
for  which  such  windows  are  generally  used. 
In  tbat  part  of  tbe  three-story  building  abut- 
ting upon  Logan  street  there  is  no  door  except 
at  the  northeasterly  end  thereof,  which  is  used 
for  the  purposes  of  ingress  and  egress  from 
and  to  said  Logan  street  Adjacent  to  tliis 
door,  and  in  the  two-story  part,  is  a  doorway 
12  feet  In  width,  leading  into  a  hallway,  and 
connected  with  stairs  by  means  of  which  ac- 
cess is  had  to  the  second  and  third  floors.  To 
this  hail  there  is  access  from  the  storerooms 
above  mentioned.  The  two-story  portion  of  the 
building  is  used  by  the  plaintiff  as  a  bam  in 
which  are  kept  his  horses  and  wagons,  used  by 
him  in  carrying  on  his  bosiness,  and  for  no 
other  pnrpose;  and  from  this  opens  onto  Logan 
street  a  door  wide  enough  to  admit  the  passage 
of  a  horse  and  wagon.  At  the  northwesterly 
end  of  said  storerooms  there  is  a  large  double 
door  about  five  feet  in  width,  through  which 
access  is  obtained  to  the  two-story  part.  West- 
erly of  this  doorway,  and  at  the  northwesterly 
end  of  said  Bt(«erooms,  there  is  a  window. 
Tbe  entire  two-story  building  Is  used  by  the 
plaintiff  In  carrying  on  his  business,  and  for 
no  other  purpose. '  The  third  floor  of  the  build- 
ing is  used  as  a  public  ball,  and  access  to  the 
hallway  above  mentioned  is  had  both  from  tbe 
Logan  street  entrance  and  from  the  storerooms 
above  mentioned.  At  tlie  comer  of  Broadway 
and  Logan  streets  there  is  a  window  extend- 
ing upon  Ix>gan  street  about  2%  feet  and  upon 
Broadway  street  about  2^  feet  On  the  sec- 
ond floor  of  both  buildings,  and  upon  the  third 
floor  of  said  building,  there  are  windows  upon 
both  the  Broadway  and  Logan  street  sides. 
The  record  contains  a  photograph  of  the  build- 
ing, showing  that,  according  to  its  style  of 
architecture  and  plan  of  construction,  It  frctat- 
ed  on  Broadway,  but  was  provided  with  open- 


ings admitting  of  the  free  use  of  Logan  street; 
and  the  evidence  given  by  tbe  owner  lilmself 
shows  that  the  Logan  street  entrances  were 
freely  used  In  connection  with  his  business. 
One  of  those  entrances  was  the  chief  means 
of  ingress  and  egress  to  and  from  a  public  Iiall 
in  the  third  story.  Another  of  them  seems  to 
bare  been  tbe  only  entrance  to  tbat  part  of 
the  building  used  for  a  bam.  Tbe  circuit  court 
found  that  the  building,  and  consequently  tbe 
lot,  fronted  on  Broadway  alone.  This  holding 
was  correct  The  building  was  an  entirety,— 
a,  single  stnicture,  designed  for  conducting  a 
particular  business,— and  of  such  form  and 
style  that,  according  to  the  common  under- 
standing and  notion  respecting  the  subject,  it 
fronted  on  Broadway.  One  side  extended  along 
Logan  street,  and  naturally  the  use  of  that 
street  would  be  both  convenient  and  advan- 
tageous to  its  occupants.  In  view  of  tliis  sit- 
uation, the  owner,  in  the  plan  of  constraction, 
provided  facilities  for  such  uses,  and  after- 
wards those  facilities  were  used  at  their  pleas- 
ure by  tbe  owner,  bis  employ&s  and  customers. 
This  ua»,  however,  neither  changed  the  front 
of  the  bnllding  nor  gave  it  a  double  front  It 
was  a  use  Incidental  merely  to  a  structure  thus 
favorably  situated,  whose  plan  of  construction 
gave  it  a  recognized  front  in  another  direction. 
Where  a  building  has  been  constructed  after  a 
plan  that  indicates  unmistakably,  or  even  with 
reasonable  certainty,  its  ftont,  the  circumstan- 
ces that  facilities  for  side  entrances  have  been 
provided,  and  are  afterwards  used  by  its  oc- 
cupants and  those  who  for  social  or  business 
purposes  visit  the  house,  can  operate  only 
slightly,  if  at  all,  to  effect  a  change  in  this  par- 
ticular. 

In  the  case  of  Toledo  y.  Annie  Beckler  an 
agreed  statement  of  the  facts  discloses  ttiat: 
"The  real  estate  In  the  petition  described, 
l)eing  lot  number  two  hundred  and  six  (206), 
In  Knower's  addition  to  the  dty  of  Toledo, 
Lucas  county,  Ohio,  as  platted  and  laid  out, 
abuts  forty  (40)  feet  upon  Knower  street, 
and  one  hundred  and  six  and  26/100  (106.26) 
feet  upon  Maumee  avenue.  Knower  street 
extends  east  and  west,  intersecting  Maumee 
avenue  at  right  angles,  and  said  lot  number 
two  hundred  and  six  (206)  is  situate  upon 
the  northwest  comer  of  said  streets.  Tbe 
north  end  oC  said  lot  abuts  forty  (40)  feet 
upon  an  alley.  May  5,  1890,  there  was,  and 
continuously  ever  since  said  time  there  has 
been,  upon  sfiid  lot  a  two-story  frame  dwell- 
ing, with  a  one-story  addition,  wliich  was  at 
said  time,  and  continuously  ever  since  has 
been,  used  and  occupied  by  said  plaintiff  as 
her  residence.  There  was  not  at  said  time, 
nor  is  there  now,  any  other  building  upon 
said  lot,  except  a  small  shed,  which  was  and 
is  located  upon  the  line  of  said  alley,  and 
was  and  is  used  for  storing  fuel.  The  nar- 
row part  of  the  two-story  or  main  part  of 
the  house  faces  Knower  street  and  the  long 
side  tbereof  faces  Maumee  avenue.  In  tiie 
two-story  part  facing  Knower  street,  there 
was  and  la  a  door,  from  which  extends  m 
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walk  leading  to  the  street  In  the  two-story 
part  of  the  house  facing  Maumee  avenue, 
there  is  no  opening  except  windows.  On  the 
northerly  side  of  the  two-story  part  there 
was  and  is  a  one-story  addition,  which  is 
not  as  wide  as  the  main  part  of  the  house. 
In  the  side  of  this  addition,  facing  Maumee 
avenue,  there  is  a  door  opening  onto  a  porch, 
which  extends  along  this  side  of  the  addi- 
tion; and  there  was  and  is  a  walk  leading 
from  said  Maumee  avenue  to  said  porch;  and 
on  a  line  with  said  door  there  was  and  Is  a 
door  opening  from  the  sitting  room,  in  the 
main  part,  onto  this  porch.  The  first  floor  of 
the  two-story  part  is  divided  into  three  rooms 
and  a  hallway.  The  door  facing  Knower 
street  opens  Into  a  hallway.  The  hallway 
has  therein  a  stairway  and  two  doors,  the 
one  leading  to  the  sitting  room  and  the  oth- 
er into  what  is  used  as  a  parlor.  The  room 
next  to  Knower  street  is  used  as  a  parlor  or 
front  room,  and  has  windows  on  the  Knower 
street  and  Maumee  avenue  sides.  Behind 
the  parlor  Is  an  ordinary  family  sitting  room, 
with  a  bedroom  off  It.  The  one-story  addi- 
tion constitutes  the  dining  room  and  kitchen, 
from  which  Is  a  door  leading  onto  the  porch 
above  described,  and  a  door  In  the  north  end, 
opening  into  a  small  woodshed.  There  was 
not,  at  the  time  aforesaid,  and  has  not  been, 
any  fence  around  this  lot  The  gables  of  the 
two-story  part  are  upon  the  north  and  south 
ends  thereof;  the  gable  of  the  one-story  part 
Is  on  the  north  end  thereof;  and  the  roofs 
on  both  i>art8  of  the  building  slope  east  and 
west  The  part  of  the  house  facing  Knower 
street  is  what  is  known  as  the  front  eleva- 
tion, and  there  Is  no  other  front  devation 
thereto.  It  was  further  admitted  by  the 
plaintiff  that  if  she  were  called  upon  to  tes- 
tify she  would  testify  that  the  entrances  to 
her  house  from  Knower  street  and  from  Mau- 
mee avenue  were  both  used  for  the  purposes 
of  ingress  and  egress  to  and  from  said  house, 
but  that  the  family  most  frequently  used  the 
entrance  on  Maumee  avenue  for  said  pur- 
pose." In  addition  to  this  agreed  statement, 
a  photograph  of  the  premises  was  Introduced 
in  evidence,  which  plainly  shows  that  the 
dwelling  house,  according  to  the  plan  of  its 
construction,  should  be  held  to  front  towards 
Knower  street.  The  circuit  court  held  that 
the  premises  fronted  on  Knower  street.  We 
think  this  holding  Is  coirect  According  to 
the  principles  we  hold  should  be  applied  to 
determine  the  question  of  frontage,  the  lot, 
if  vacant  would  front  on  that  street  A 
dwelling  house  stands  on  the  lot,  the  front  of 
which,  while  it  is  not  indicated  with  entire 
clearness,  may  fairly  be  held  to  face  in  the 
same  direction.  It  has  an  entrance  from 
Maumee  avenue,  which  its  occupants  and 
many  others  having  occasion  to  visit  them 
find  more  convenient  than  the  entrance  from 
Knower  street  and  on  that  account  use  it 
more  frequently  than  they  use  the  latter  en- 
trance. This  use,  however,  as  we  have  seen, 
is  entitled  to  very  little  weight  upon  the  ques- 


tion of  frontage  In  any  case,  and  especially 
respecting  the  front  of  a  dwelling  bouse, 
where  the  use  may  vary  with  the  caprice  of 
its  occupants,  or  change  entirely  with  a 
change  of  tenants. 
Judgment  accordingly. 

SPEAR,  J.  (concurring).  I  assent  to  the 
Judgments  rendered  In  these  cases,  and  oth- 
ers of  like  kind  decided  at  the  same  time  in- 
volving the  same  question,  on  the  principle 
of  stare  decisis.  The  judgment  in  the  Havi- 
land  Case  (50  Ohio  St  471,  34  N.  E.  679),  pro- 
nounced June  20,  1893,  was  rendered  by  a 
divided  court  It  received,  at  the  time  of 
Its  rendition,  neither  the  assent  of  my  Judg- 
ment nor  my  vote,  although  no  formal  dis- 
sent was  entered  of  record.  April  24,  1894, 
the  question  was  again  presented  to  this 
court  In  Sandrock  v.  City  of  Olumbus,  61 
Ohio  St  317,  42  N.  E.  255,  and  the  same 
principle  announced,  resulting  in  a  reversal 
of  the  Judgment  below.  Time  and  space  are 
not  taken  here  to  give  a  statement  of  the 
ground  of  dissent  of  the  minority,  for,  as  it 
seems  to  me,  such  statement  would  be  re- 
garded, using  common  parlance,  as  a  "back 
number,"  even  though  It  might  be  possible 
to  demonstrate  that  some  other  construction 
of  the  statute  would  have  been  sounder, 
more  scientiflc,  or  more  philosophical,  or 
more  scholarly.  The  law  was  settled  long 
ago.  The  rule  given— admittedly  an  equit- 
able one— was  bcquiesced  in  by  the  people 
at  large,  and  by  most  of  the  courts  of  the 
state;  and  numerous  controversies,  In  Co- 
lumbus and  other  cities,  were  adjusted  and 
improvements  made,  In  consonance  with  the 
rule  given,  on  the  understanding  that  the 
question  was  settled  and  ended;  and  it  would 
seem  that  it  should  be  so  regarded.  "Stare 
decisis,  et  non  quieta  movere." 

SHAUCK,  J.  (dissenthig).  Attention  Is  due 
to  the  terms  of  the  statute  conferring  upon 
municipalities  the  power  of  assessment  which 
has  been  exercised  in  these  cases.  It  provides 
that:  "Where  an  Improvement  Is  made  of  an 
existing  street,  alley  or  other  public  high- 
way, ♦  »  •  the  costs  and  expenses  shall  be 
assessed    by    the    council    on    the   abutting 

•  *    •    lots    and    lands    in    the   corporation 

•  ♦  •  by  the  foot  front  ,of  the  property 
bounding  and  abutting  on  the  Improvement" 
Section  2264,  Rev.  St  The  assessment  con- 
templated Is  not  upon  buildings,  but  upon 
lots  and  lands.  It  extends  to  all  abutting 
lots,  whether  they  be  used  and  occupied  or 
vacant  In  the  case  of  lots  that  are  buUt  up- 
on, the  power  Is  not  limited  by  architectural 
elevations,  nor  by  modes  of  ingress  and  eg- 
ress. To  make  lots  and  lands  subject  to  the 
assessment,  it  is  necessary  only  that  th^ 
bound  and  abut  on  the  improvement  The 
relation  of  these  words  of  the  statute  shows 
plainly  enough  that  the  general  assembly  used 
them  In  their  popular  sense,  regarding 
"bounding"  and  "abutting"  as  synonyms,  and 
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"front"  as  indicating  the  extent  to  which  a 
lot  is  bounded  by  the  highway  for  whose  im- 
provement the  assessment  is  made.  And  it  is 
equally  clear  that  the  general  assembly  shar- 
ed in  the  popular  understanding  that  a  corner 
lot  fronts  on  both  the  streets  by  which  it  is 
bounded.  That  this  is  the  sense  in  which 
these  words  are  used  is  indicated  not  only  by 
the  provision  quoted,  but  by  many  others  re- 
lating to  the  control  and  Improvement  of  mu- 
nicipal highways,  such  as  the  requirements 
as  to  the  frontage  owned  by  those  who  sign 
petitions  for  the  improvements,  coDsents  to 
the  granting  of  franchises  In  streets,  and  the 
provisions  relating  to  the  cleaning  of  streets 
and  the  construction  and  maintenance  of  side- 
wallss  and  sewers.  It  is  provided  (Rev.  St 
f  2333)  that  no  tax  shall  be  imposed  for  the 
construction  of  a  sidewalk  upon  property 
Whose  owners  "have  contracted  and  main- 
tained sidewallcs  in  front  of  such  property." 
Will  it  be  said  that  the  owner  of  a  comer  lot 
is  exempt  from  the  construction  of  a  walk 
upon  one  front  of  his  lot  because  be  has  con- 
structed and  maintained  a  walk  upon  the 
other?  If  it  be  answered  that  the  use  of  the 
plural,  "sidewalks,"  prevents  the  application 
to  that  section  of  the  views  here  expressed 
by  the  majority,  the  reply  is  that  in  the  view 
of  the  legislature  it  requires  a  plurality  of 
walks  to  occupy  the  fronts  of  comer  lots. 
The  provisions  of  sections  2379  and  2383,  in- 
clusive, are  more  than  suggestive.  .They  au- 
thorize municipalities  to  assess  the  expense 
of  constructing  sewers  "upon  the  feet  front  of 
the  lots  and  lands  by  or  through  which"  they 
pass.  Certainly  a  lot  cannot  front  upon  a 
sewer  as  the  word  "front"  is  defined  by  the 
majority  in  these  cases.  It  is  provided  in  sec- 
tion 2383  that  "the  council  may  exempt  from 
assessment  such  portion  of  the  frontage  of 
any  lot  having  a  greater  frontage  than  its 
average  depth,  and  so  much  of  any  frontage 
of  comer  lots,  as  to  it  may  seem  equitable, 
and  charge  the  deficiency  caused  by  such  ex- 
emption on  the  whole  frontage  tax  pro  rata." 
In  view  of  this  provision,  the  meaning  of 
these  words  is  not  a  matter  of  inference,  but 
the  subject  of  express  declaration.  Section 
2269  prescribes  rules  for  maldng  assessments. 
As  amended  March  27,  1884,  it  contained  the 
following  provision:  "And  if,  in  making  a 
special  assessment  by  the  foot  front,  there  Is 
land  bounding  or  abutting  upon  the  improve- 
ment not  subdivided  into  lots,  or  if  there  be 
lots  numbered  and  recorded,  bounding  or  abut- 
ting on  said  improvement  and  lying  lengthwite 
on  laid  improvement,  the  council  shall  fix  in 
like  manner  the  front  of  such  land  to  the 
usual  depth  of  lot,  so  that  it  will  be  a  fair 
average  of  the  depth  of  lots  in  the  ndgb- 
borhood,  which  shall  be  subject  to  such  as- 
sessment" Before  the  assessments  whose 
validity  is  now  considered  (March  11,  1887) 
the  section  was  amended  by  omitting  the 
italicized  portion  thereof.  That  provision  was 
inserted  in  the  act  of  1884,  so  that  corner  lots 
might  not  be  assessed  upon  the  whole  of  their 


long  frontage.  It  was  omitted  from  the  act 
of  1887,  so  that  they  should  thereafter  be 
assessed  upon  such  entire  frontage.  That 
this  is  the  true  legislative  meaning  of  the 
terms  under  consideration  is  scarcely  less  man- 
ifest in  other  provisions  of  the  statute.  The 
use  of  the  terms  in  thlssense  is  not  only  tn con- 
formity with  popular  usage,  but  it  is  tech- 
nically accurate.  TO  front  is  to  be  In  a  con- 
fronting or  opposed  position;  to  face  towards, 
to  meet. 

A  somewhat  extended  examination  seems 
to  warrant  the  observation  that  there  is  but 
one  exception  to  the  numerous  cases  in 
which,  either  by  express  holding  or  by  clear 
implication,  "to  front"  and  "to  abut"  have 
been  adjudged  to  be  equivalent  phrases 
within  the  meaning  of  assessment  acts.  The 
act  under  which  extensive  street  improve- 
ments were  undertaken  in  the  city  of  <3o- 
lumbus  (72  Ohio  Laws,  p.  153)  was  held  to 
be  unconstitutional;  but  it  was  also  held 
that  those  who  promoted  the  improvement 
were  estopped  to  assert  its  invalidity,  and 
that  as  to  them  the  act  should  be  enforced 
according  to  its  terms.  Section  24  of  the 
act  provided  that  the  city  council  should 
"not  have  the  right  to  authorize  any  im- 
provement unless  the  owners  of  two-thirds 
of  the  feet  front  of  the  property  abutting 
on  any  street  or  avenue  to  be  improved  shall 
petition  the  city  council  for  the  privileges 
of  this  act"  In  City  of  Columbus  v.  Sohl, 
44  Ohio  St  479,  8  N.  B.  299,  this  court  held 
that  the  petition  presented  to  the  council  in 
that  case  was  sufficient  although  the  record 
showed  that  to  reach  that  result  it  was  nec- 
essary to  count  the  lengthwise  frontage  of 
all  the  petitioners  even  of  those  whose  lots 
were  vacant.  The  sixteenth  section  of  the 
act  provided  that  the  cost  of  the  improve- 
ment should  be  "assessed  equally  per  front 
foot  upon  the  property  fronting  or  abutting 
on  the  Improvement";  and  this  court  ad- 
Judged  that  assessments  upon  the  entire 
long  frontage  of  comer  lots  were  valid,  even 
though  they  exceeded  the  value  of  the  lots 
after  the  improvement  was  made.  The  pro- 
visions now  under  consideration  (section 
2264)  were  before  this  oourt  in  Lima  v.  As- 
sociation, 42  Ohio  St  128.  It  was  held  that 
a  cemetery  fronts  ui)on  an  alley.  The  con- 
clusion 1b  based  upon  the  obvious  considera- 
tion that  all  lands  front  all  the  highways 
by  which  they  are  bounded.  How  that  case 
could  have  afforded  any  other  reason  for  the 
conclusion  reached,  does  not  appear.  In 
City  of  Cincinnati  v.  Seasongood,  46  Ohio  St 
296,  21  N.  E.  630,  this  court  determined  a 
question  arising  out  of  the  amendment  of 
section  2269  above  shown.  The  question  was 
whether  the  assessment  for  the  improve- 
ment of  a  street  upon  which  a  comer  lot 
fronts  lengthwise  is  valid  for  the  entire 
length  of  that  frontage,  as  provided  In  the 
act  of  March  11,  1887,  or  whether  It  should 
be  restricted  as  required  by  the  act  of  Marcb 
27,  1884.    The  court  reached  the  conclualoa 
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that  the  extent  to  which  the  property  could 
be  assessed  was  determined  by  the  statute 
in  force  at  the  time  of  the  passage  of  the 
Improvement  ordinance.  The  contention  of 
counsel  and  the  decision  of  the  court  are 
vanity  unless,  under  the  act  of  1887,  the  as- 
sessments now  before  us  are  valid.  The  re- 
port by  Sayler,  J.,  in  Shehan  v.  City  of  Cin- 
cinnati, 25  Wkly.  Law  Bui.  212,  shows  that 
in  that  case  the  superior  court,  taking  the 
same  view  of  the  statute  and  of  City  of  Cin- 
cinnati V.  Seasongood,  as  it  has  talcen  in 
rendering  the  Judgments  now  under  review 
(considered  with  these  cases  and  reversed), 
adjudged  that  the  assessment  was  valid  up- 
on the  entire  long  frontage  of  a  comer  lot 
At  about  the  same  time  that  court,  under 
the  same  statute,  rendered  a  similar  Judg- 
ment in  Elder  v.  City  of  Cincinnati.  The 
Judgments  which  it  then  rendered  were  af- 
firmed by  this  court  May  28,  1892  (27  Wkly. 
Law  Bui.  375).  In  City  of  Des  Moines  v. 
Dorr,  31  Iowa,  89,  the  validity  of  an  assess- 
ment upon  the  entire  long  frontage  of  a  cor- 
ner lot  was  upheld.  The  court  disposed  of 
the  point  now  considered  as  follows:  "These 
premises  are  situated  at  the  intersection  of 
Sixth  and  Walnut  streets,  being  a  comer 
lot,  with  twenty-two  feet  front  on  the  latter 
street  and  one  hundred  and  thirty  feet  front 
on  the  former.  It  will  thus  be  seen  that  the 
lot  has  two  fronts,  as  every  comer  lot  neces- 
sarily has,  because  its  face  Is  opposite  to  and 
fronts  on  two  different  streets."  The  same 
conclusion  was  reached  In  Morrison  v.  Her- 
shire,  32  Iowa,  271,  the  court  saying:  "Some 
of  these  are  comer  lots,  and  are  so  situated 
that  the  streets  bounding  each  one  of  them 
upon  its  end  and  side  are  improved.  These 
lots  in  fact  front  on  two  streets,— have  a 
double  frontage,— and  are  therefore  properly 
so  assessed."  The  same  conclusion  was 
reached  in  City  of  Lawrence  v.  Killam,  11 
Kan.  490,  under  a  statute  providing  that  "the 
assessments  shall  be  made  on  all  lots  and 
pieces  of  ground  abutting  on  the  Improve- 
ment according  to  the  foot  front  thereof." 
Acts  1867,  p.  112,  i  2,  subd.  2.  In  People  v. 
Adams  (City  Ct  Brook.)  18  N.  Y.  Supp.  443, 
the  frontage  of  a  comer  lot  was  thus  deter- 
mined: "A  corner  lot  faces  or  fronts  on 
two  streets.  It  has  a  frontage  on  both 
streets,  although  the  bouse  built  upon  it  may 
have  its  principal  door  for  egress  and  ingress 
facing  only  one  street." 

It  would  exhaust  patience  to  cite  all  the 
cases  in  which  this  view  of  the  words  and 
phrases  now  under  consideration  has  been 
taken.  A  few  more  of  them  are:  Bonsall 
V.  Mayor,  etc.,  of  Lebanon,  19  Ohio,  418; 
City  of  Springfield  v.  Green,  120  IlL  274, 
11  N.  E.  201;  Wilbur  v.  City  of  Springfield, 
123  111.  400, 14  N.  B.  871;  Scott  Co.  v.  Hinds, 
50  Minn.  204,  62  N.  W.  623;  Michener  v.  City 
of  Philadelphia,  118  Pa.  St.  535,  12  Atl.  174; 
Joyes  V.  Shadburn  (Ky.)  13  8.  W.S61;  Weeks 
V.  City  of  Milwaukee,  10  Wis.  268;  Tracy  v. 
City  of  Chicago,  24  111.  500;    Bacon  v.  City 


of  Savannah,  91  6a.  500, 17  S.  E.  749.  It  la 
apparent  that  the  legal  meaning  of  these 
terms  had  been  Judicially  settled  before  they 
were  nsed  in  the  statute  before  us.  Here 
Is  no  occasion  for  the  application  or  discus- 
sion of  rules  of  interpretation  supposed  to 
be  of  an  equitable  nature.  The  constitution- 
al validity  of  the  statute  is  confessed,  and 
the  meaning  of  its  provisions  is  entirely 
clear.  Its  enforcement  according  to  Its  ob- 
vious Intent  is  required  by  ihat  subordina- 
tion to  the  law  which  Is  due  from  all  courts, 
and  especially  from  those  that  are  not  oth- 
erwise subordinate.  Nor  do  the  conclusions 
reached  by  the  majority  in  these  cases  leave 
much  occasion  for  pointing  out  the  confu- 
sion that  is  to  ensue.  These  observations 
perhaps  sufficiently  intimate  the  opinion  that 
the  Judgments  of  the  superior  court  of  Cin- 
cinnati should  be  affirmed,  those  of  the  cir- 
cuit court  of  Lucas  county  reversed,  and  that 
HavUand  ▼.  Columbus  should  be  ovemded. 

BURKBT,  3.  I  base  my  dissent  in  all  of 
these  cased  upon  the  following  considerap 
tlons:  These  cases,  with  others,  were  brought 
here  for  the  purpose  of  having  this  court 
again  consider  the  principles  of  the  Ete.yiland 
Case,  and,  if  possible,  overrule  that  case; 
and  therefore  I  feel  at  liberty  to  here  con- 
sider the  question  anew.  In  that  case  I  con- 
tended, and  I  now  contend,  that  the  matter 
of  assessments  upon  comer  lots  for  street 
Improvements  Is  governed  alone  by  the  con- 
stitution and  statutes  on  that  subject;  that 
there  is  no  statute  warranting  the  rule  of 
the  Havlland  Case;  and  that  comer  lots  are 
liable  to  be  assessed  by  the  foot  front  on  their 
entire  length  and  breadth,  subject  to  the 
restriction  that  the  assessment  cannot  ex- 
ceed the  amount  of  the  special  benefit,  as 
was  held  in  the  Chamberlain  Case,  34  Ohio 
St  551;  and  also,  subject  to  the  restriction 
of  section  2283,  Rev.  St,  as  to  double  assess- 
ments within  a  period  of  five  years;  and 
subject  further  to  the  25  per  centum  limita- 
tion, -n^hen  that  limitation  is  applicable;  sub- 
ject Btill  further,  to  such  other  limitations 
In  special  cases  as  are  provided  by  statute. 
The  majority  having  again  affirmed  the  prin- 
ciples of  the  Havlland  Case,  the  question 
must  be  regarded  as  settled,  and  to  be  fol- 
lowed by  this,  as  well  as  the  lower  courts, 
unless  changed  by  the  general  assembly  as 
to  future  assessments. 


(16S  Mass.  13) 
COMMONWEALTH  ▼.  NOBLE. 
(Supreme  Judicial  Court  of  Massachuaetts. 
Bristol.    Nov.  29.  1895.) 

iNDiCTMasT— Abortion — Sdpfioibsct— Variauob 
— Motion  to  Quash — Objections  Waivbd. 

1.  On  motion  to  quash  an  indictment  on  the 
ground  of  variance  with  the  evideuce  before  the 
grand  jury,  such  evidence  must  be  produced. 

2.  Error  in  overrallng  a  motion  to  quash 
an  indictment  on  the  ground  of  variance  with 

!  evidence  before  the  grand  jury  is  waived   by 
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failure  to  object  to  the  instmctions  on  the  snb- 
mission  of  the  question  of  variance  to  the  jury. 

3.  An  indictment  for  abortion,  alleging  that 
it  was  performed  to  procure  a  miscarriage,  is 
sufficient  without  alleging  that  the  woman  was 
pregnant. 

4.  Exceptions  not  argued  are  waived. 

5.  The  fact  that  an  Indictment  charges  an 
abortion  as  caused  by  an  instrument,  "the  name 
of  which  is  to  the  jury  unl^nown,"  does  not 
make  a  variance,  though  a  witness  had  de- 
scribed the  Instrument  to  the  jnry. 

Exceptions  from  superior  court,  Bristol 
county;   Henry  K.  Braley,  Judge. 

Ezeklel  H.  Noble  was  convicted  of  per- 
forming an  abortion,  and  brings  exceptions. 
Exceptions  overruled. 

A.  W.  Kelley  testified  as  to  the  abortlcn, 
and  described  tbe  instruments  used.  De- 
fendant moved  to  quash  on  the  ground  "that 
said  Indictment  fails  to  set  out  that,  at  the 
time  tbe  alleged  criminal  act  was  performed, 
tbe  said  Laura  A.  Atwood  was  pr^;nant 
with  child." 

Andrews  J.  Jennings,  Dlst  Atty.,  for  tbe 
Commonwealth.  Geoige  R.  Swasey,  John 
B.  Costello,  Thomas  A  Codd,  and  J.  F.  Mor- 
ris, for  defendant 

MORTON,  J.  The  onl^  question  which 
has  been  argued  Is  that  which  was  raised  at 
the  conclusion  of  the  testimony  by  a  motion 
to  dismiss  the  Indictment  because  of  a  vari- 
ance between  the  allegation  In  the  Indict- 
ment that  tbe  defendant  "did  use  an  Instru- 
ment, tbe  name  of  which  Instrument  Is  to 
tbe  Jurors  aforesaid  unknown,"  and  tbe 
proof.  One  Kelley,  called  as  a  witness  by 
the  commonwealth,  described  how  the  abor- 
tion was  performed,  and,  in  answer  to  a 
question  put  to  him  on  the  cross-examina- 
tion, said  tliat  he  had  testified  the  same  at 
the  trial  that  be  did  before  the  grand  jury. 
He  was  not  asked  to  state,  and  did  not  state, 
specifically,  what  bis  testimony  before  the 
grand  Jury  was.  If  be  bad  done  so,  It  Is 
possible  that  It  might  have  appeared  that  his 
conclusion  that  he  bad  testified  the  same 
before  the  petit  Jury  that  he  did  before  grand 
Jury  was  not  entirely  correct.  We  Incline 
to  think,  therefore,  that  tbe  testimony  before 
tbe  grand  Jury,  so  far  as  relied  on  to  estab- 
lish a  variance,  should  have  been  reproduced 
as  there  giren,  in  order  that  tbe  court  itself 
might  Judge  whether  It  was  the  same  as  that 
at  tbe  trial.  But  assuming  in  the  present 
case  that  It  was  tbe  same,  and  that  the 
grand  Jury  gave  credence  to  It,  the  cMiteo- 
tlon  of  the  defendant  goes  almost.  If  not 
quite,  to  the  extent  of  requiring  him  to  maln< 
tain,  as  was  said  of  a  similar  contention  in 
Com.  ▼.  Coy,  167  Idass.  200,  216,  82  N.  E.  4, 
"that  every  cause  of  which  there  Is  any  sug- 
gestion in  the  evidence  [before  tbe  grand 
Jury]  must  be  q;>eclflcally  alleged  in  tbe  In- 
dictment, or  it  will  not  support  the  indict- 
ment If  proved  at  tbe  triaL"  Although  tbe 
Vrand  Jury  was  required  to  state  tbe  means 
by  which  tbe  abortion  was  produced  with 
ns  much  entirety  as  the  nature  of  the  evi- 


dence before  them  would  warrant,  they  wdl 
might  have  been  uncertain  as  to  which  ooe 
of  the  Instrumentalities  used  caused  the 
abortion,  or  how  to  describe  them  or  name 
then?.  We  do  not  see  how  it  could  have 
been  properly  held  that  there  was,  as  matter 
of  law,  a  variance,  and  we  think  that  the 
motion  was  rightly  overruled.  The  question 
of  fact,  as  to  whether  there  was  one,  was 
submitted  to. tbe  Jury  under  instructions  to 
which  no  exception  was  taken.  Com.  v.  Coy, 
supra;  Com.  v.  Hobnes,  167  Mass.  233,  32  N. 
B.  6;  Com.  v.  Martin,  126  Mass.  304;  Com. 
V.  Webster,  6  Ousb.  296. 

The  allegation  In  the  Indictment  was  In  a 
form  which  has  been  approved  heretofwn 
(Com.  V.  Jackson,  16  Oray,  187;  Com.  v. 
Gorkln,  136  Mass.  429),  though  another  form, 
varying  slightly,  also  has  been  used  (Com. 
V.  Brown,  121  Mass.  69;  Com.  v.  Follansbee, 
155  Mass.  274,  29  N.  E.  471;  Com.  v.  Th4Hnp. 
son,  150  Mass.  68,  38  N.  B.  1111). 

The  exceptions  as  to  the  testimony  of  Kel< 
ley  and  the  further  cross-examination  of  At> 
wood  by  tbe  district  attorney  have  not  been 
argued,  and  we  regard  them  as  waived.  Ex^ 
ceptlons  overruled. 


a<6  Mass.  U) 
COMMONWEALTH  v.  ACTON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Nov.  29,  1895.) 

iNTOXtOATIKO  L1QUOR8— IlLBOAL  IJALE— EVIDBRCB. 

1.  Where  a  police  officer,  who  made  the  ar- 
rest on  a  prosecution  for  illegally  selling  liquors, 
testified  as  to  defendant's  ownership  of  the 
premises,  he  cannot  t>e  contradicted  by  showing 
that  he  gave  the  information  to  the  clerk  upon 
which  the  notice,  under  Pub.  St.  c.  100,  {  34, 
was  issued;  that  it  was  directed  to  defendant's 
hus1>and,  and  described  the  liquor  as  having 
been  seized  on  the  premises  of  defendant's  hus- 
band; and  that  it  was  served  by  said  officer, 
and  a  copy  thereof  attested  by  him. 

2.  Evidence  that  defendant,  when  arrested, 
endeavored  to  hide  a  bottle  of  beer,  was  not  ren- 
dered inadmissible,  in  a  prosecution  for  illegally 
selling  liquors,  by  the  failure  to  affirmatively 
show  that  police  officers  had  a  search  warrant 
when  they  went  upon  the  premises  to  make  the 
arrest. 

Exceptions  from  superior  court,  Bristd 
county;   Henry  N.  Sheldon,- Judge. 

Margaret  Acton  was  convicted  of  illegally 
selling  intoxicating  liquors,  and  excepts.  Ex- 
ceptions overruled. 

Andrew  J.  Jennings,  for  the  Common- 
wealth. James  T.  Cummings  and  Charles  R. 
Cummlngs,  for  defendant. 

LATHROP,  J.  This  is  a  complaint  for 
keeping  and  maintaining  a  certain  tenement 
In  Fall  River,  used  for  the  Illegal  sale,  and 
Illegal  keeping  for  sale,  of  intoxicating  liq- 
uor. While  several  exceptions  were  taken  at 
the  trial,  the  defendant  now  relies  upon  two, 
which  we  proceed  to  consider. 

1.  A  police  officer,  named  McCarthy,  who 
had  testified  to  certain  facts  tending  to  show 
that  tbe  tenement  in  question  was  under  the 
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control  of  the  defendant,  and  who,  with  oth- 
er officers,  had  taken  from  the  premises  a 
pall,  certain  bottles,  and  some  beer,  was  ask- 
ed, on  cross-examination,  whether  a  copy  of  a 
notice  was  in  hla  handwriting.  The  defend- 
ant offered  to  prove  that  the  copy  was  In  the 
bandwrltlDK  of  the  witness.  The  defendant 
also  ofTered  the  copy  In  evldoice  to  show 
ownership,  and  to  affect  and  control  the  evi- 
dence of  the  witness.  The  presiding  Judge 
excluded  the  question,  rejected  the  offer  of 
proof,  and  excluded  the  copy  of  the  notice. 
The  notice  in  question  was  issued  under  Pub. 
St.  c.  100,  S  34,  by  the  cierk  of  the  Second  dis- 
trict court  of  Bristol,  "to  Patrick  Acton,  and 
to  all  other  persons  claiming  any  Interest  in 
about  one-half  gallon  of  strong  beer  and  one 
pail."  It  also  described  the  liquor  as  hay- 
ing been  seized  at  the  dwelling  house,  store, 
and  place  of  said  Patrick  Acton.  The  copy 
of  the  notice  was  attested  by  McCarthy.  The 
defendant  does  not  now  contend  that  the 
copy  of  the  notice  was  admissible  to  prove 
ownership,  but  contends  that  it  was  admis- 
sible to  contradict  McCarthy.  But  we  are 
of  opinion  that  it  was  not  admissible  for  this 
purpose.  While  McCarthy  gave  the  informa- 
tion to  the  clerk  on  which  the  notice  was  is- 
sued, there  was  no  offer  to  show  what  this 
Information  was.  The  most  that  can  be  said 
of  the  notice  Is  that.  In  the  opinion  of  the 
clerk,  upon  Information  received,  Patrick  Ac- 
ton was  the  person  responsible.  But  this  is 
an  immaterial  question  in  this  case.  The 
fact  that  McCarthy  made  an  official  copy  of 
the  notice,  and  attested  it  as  a  true  copy, 
does  not  make  the  statements  contained 
therein  his  statements. 

2.  The  only  other  exception  argued  is  to 
the  refusal  of  the  court  to  Instruct  the  jury 
that,  on  all  the  evidence,  the  defendant 
should  be  acquitted;  that  the  policemen  had 
no  authority  to  make  the  raid;  and  that  the 
defendant's  conduct  at  the  time,  in  hiding  a 
bottle  of  beer,  should  not  be  considered 
against  her,  as  tending  to  show  that  she  was 
keeping  intoxicating  liquors  unlawfully.  The 
defendant  does  not  now  contend  that  there 
was  not  abundant  evidence  to  warrant  a 
finding  that  she  was  guilty  of  the  offense 
charged,  and  that  her  conduct  in  hiding  the 
bottle  was  not  evidence  against  her,  if  the 
officers  were  acting  legally.  Com.  v.  Wallace, 
123  Mass.  400;  Com.  v.  Dally,  133  Mass.  577; 
Com.  V.  Locke,  145  Mass.  401,  14  N.  E.  621; 
Com.  V.  Downey,  148  Mass.  14,  18  N.  E.  584; 
Com.  V.  Glllon,  148  Mass.  15,  18  N.  E.  584; 
Com.  V.  Sullivan,  156  Mass.  487,  480,  31  N.  B. 
647.  Her  contention  Is  that  there  was  no 
evid«ice  that  the  officers  had  a  search  war- 
rant, and  that  she  had  a  right  to  pnt  the  bot- 
tle where  she  did,  since  they  had  no  right  to 
take  it.  It  is  obvious  that  this  is  a  very  dif- 
ferent positim  from  that  assumed  at  the 
trial.  The  defendant  seeks  to  place  herself 
in  the  attitude  of  a  person  resisting  an  un- 
lawful search  of  her  premises.  But  there  is 
no  evidence  that  tlie  search  was  without  a 


warrant,  or  that  she  supposed  this  to  be  the 
case.  If  the  officers  had  had  no  warrant  to 
search  the  premises  of  the  defendant,  this 
fact,  of  itself,  was  immaterial.  Com.  v.  Hen- 
derson, 140  Mass.  303,  5  N.  E.  832;  -Com.  v. 
Keenan,  148  Mass.  470,  472,  20  N.  B.  101; 
Com.  V.  Tibbetts,  157  Mass.  519,  32  N.  B.  010; 
Com.  y.  Byrnes,  158  Mass.  174,  33  N.  B.  343; 
Com.  V.  Hurley,  158  Mass.  ISO,  33  N.  B.  342. 
Exceptions  overruled. 


(les  Mass.  s) 
McLBAN  V.  CHEMICAL  PAPER  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.     Nov.  20,  1805.) 

HaSTBB  and  SbKVANT— COSiTBIBOTOBT  NbO- 
LtOEMCE. 

Wheie  a  blow-oS  pipe  from  a  steam  boil- 
er was  connected  with  a  manhole,  which  was  al- 
so used  to  clean  out  a  sewer  on  defendant's 
premises,  an  employfi,  in  cleaning  out  said  sew- 
er, in  the  discharge  of  his  duty,  and  who  knew 
the  condition  of  things,  was  guilty  of  contribu- 
tory negligence  in  failmg  to  notify  the  peison 
having  charge  of  said  boiler  not  to  blow  off 
steam.  > 

Report  from  superior  court,  Hampden' 
county;  Justin  Dewey,  Judge. 

Action  by  the  administratrix  of  the  estate 
of  Hugh  McLean  against  the  Chemical  Pa- 
per Company  for  personal  injuries  sustained 
by  her  Intestate.  A  verdict  was  directed  for 
defendant,  and  the  case  was  reported  by  the 
presiding  judge.    Judgment  on  the  verdict. 

William  W.  McClench  and  William  Ham- 
ilton, for  plaintiff.  J.  B.  Carroll  and  W.  H. 
McCUntock,  for  defendant. 

LATHROP,  J.  This  Is  an  action  of  tort 
by  the  administratrix  of  the  estate  of  Hugh 
McLean  for  personal  injuries  sustained  by 
her  intestate  while  in  'the  employ  of  the  de- 
fendant, from  which  he  afterwards  died, 
the  death  not  being  instantaneous,  but  be- 
ing preceded  by  conscious  suffering.  Tlie 
declaration  contains  a  count  at  common  law 
and  a  count  under  the  statute  of  1887,  c. 
270,  which  was  afterwards  amended  to 
make  it  conform  with  the  statute  of  1882, 
c.  260,  i  1.  At  the  trial  the  plaintiff  elected 
to  proceed  under  the  statute.  The  judge, 
at  the  close  of  the  evidence,  directed  a  ver- 
dict for  the  defendant,  and  the  case  comes 
before  us  on  a  report  of  the  case  by  the  pre- 
siding Judge,  which  includes  a  transcript  of 
the  evidence.  The  Intestate  was  a  man  65 
years  of  age,  and  had  been  In  the  employ  of 
the  defendant  since  some  time  in  1881.  The 
accident  happened  on  August  3,  1893.  At 
this  time  the  intestate  was  in  charge  of  the 
rag  room  and  bleach-boiler  room  of  the  de- 
fendant. The  first  fioor  and  basement  of  a 
building  were  occupied  by  rotary  bleach 
boilers.  These  boilers  were  filled  with  stock, 
which  was  then  cooked  by  steam  let  Into 
the  boilers.  The  contents  of  the  boilere, 
when  cooked,  were  emptied  onto  the  base- 
ment floor,  and  the  water  drained  off  into  a 
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brick  sewer,  which  ran  under  a  yard,  out- 
side of  the  building,  into  a  river.  At  times 
some  of  the  stock  which  escaped  during  the 
draining  process  Into  the  sewer  would  Clog 
the  sewer.  In  the  yard  was  a  manhole, 
running  down  to  the  sewer,  which  was  used 
for  the  purpose  of  cleaning  out  the  sewer 
when  it  was  so  ologged.  This  was  dome 
sometimes  from  the  ground,  with  the  use  of 
a  stick,  and  sometimes  by  a  person  letting 
himself  down  into  the  manhole,  and  stand- 
ing on  a  brick  projection  near  the  floor  of 
the  sewer.  It  was  the  duty  of  the  intestate 
to  see  that  the  sewer  was  kept  clear,  an^ 
that  the  water  ran  off  the  bleach-room  floor; 
and  the  men  who  were  in  the  intestate's  de- 
partment usually  did  the  cleaning  out  of  the 
sewer.  At  right  angles  with  the  bleach 
room  was  the  steam-boiler  house.  Connect- 
ed with  the  boilers  was  a  blow-off  pipe, 
which  came  out  into  the  yard,  and  ran  along 
towards  the  manhole  on  the  top  of  the 
ground,  on  a  tier  of  brlclcs,  and  ended  15 
feet  from  the  manhole.  This  pipe  was  cov- 
ered with  a  plank,  and  there  was  more  or 
less  rubbish  over  it.  When  the  steam  boil- 
ers were  blown  off,  the  water  and  steam 
came  out  of  the  pipe,  and  struck  with  great 
force  against  the  opposite  wall  of  the  man- 
hole, spraying  all  round.  This  wall  came 
above  the  ground  one  or  two  tiers  of  brick, 
so  that  it  would  catch  the  water.  This  con- 
dition of  things  had  been  substantially  the 
same  for  many  years.  On  the  evening  of 
the  accident,  there  was  evidence  from  which 
the  jury  might  have  found  that  the  intes- 
tate was  in  the  yard  by  the  manhole,  just 
beginning  to  clean  it  out,  when  the  flreman 
in  charge  of  the  boilers,  finding  that  one  of 
them  had  more  water  than  it  needed,  blew 
It  off.  The  result  was  that  the  intestate 
was  so  badly  scalded  that  he  died  after  sev- 
eral hours  of  conscious  suffering.  The 
manhole  was  adapted  for  two  purposes.  It 
could  not  be  used  with  safety  by  a  person 
about  to  clean  the  sewer,  without  a  proper 
warning  being  given  that  it  was  going  to  be 
cleaned.  The  danger  was  an  obvious  one, 
and  was  well  known  to  the  plaintiff's  intes- 
tate. The  burden  of  proof  was  upon  the 
plaintiff  to  show  that  her  intestate  exer- 
cised due  care.  As  she  failed  to  show  that 
be  gave  any  warning  before  proceeding  to 
clean  out  the  sewer,  she  failed  to  show  that 
he  was  in  the  exercise  of  due  care.  It  is 
minecessary,  therefore,  to  consider  the  oth- 
er questions  argued.  Judgment  on  the  ver- 
dict. 

aSB  Mass.  20) 

LOCKE  V.  HALE. 

(Supreme  Judicial  Court  of  Massachusetts. 

EBsex.     Nov,  29,  1895.) 

Deed— Stipulation  to  Build  House— Incum- 
brance. 
A  stipulation  in  a  deed  that  a  certain 
kind  of  hoiuie  would  be  erected  on  the  premises, 
and  would  be  placed  at  a  certain  distance  from 


the  street,  with  reversion  to  the  grantor,  his 
hells  and  assigns,  in  case  of  breach,  constitutea 
an  incumbrance,  and  not  merely  an  easement  in 
favor  •of  the  grantor's  residence,  which  lay 
across  the  street. 

Case  reserved  from  supwlor  court,  EiSsex 
county;   Henry  K.  Braley,  Judge. 

Action  by  Charles  G.  Locke  against  Har- 
riet N.  Hale  for  a  breach  of  warranty.  There 
was  a  judgment  for  plaintiff.  The  case  is 
submitted  on  an  agreed  statement  of  fact& 
Judgment  affirmed. 

This  is  an  action  of  contract,  in  which  the 
plaintiff  seeks  to  recover  damages  for  an 
alleged  breach  of  covenants,  against  all  in- 
cumbrances contained  in  a  deed  given  by  the 
defendant  to  the  plaintiff,  dated  May  31. 
1890,  whereby  the  defendant  conveyed  to  the 
plaintiff  certain  real  estate  situate  on  the 
northerly  side  of  Pleasant  street,  in  Brad- 
ford, In  said  county.  Harry  H.  Hale,  the 
husband  of  said  Harriet  N.  Hale,  joined  in 
said  deed  to  the  plaintiff,  releasing  all  his 
right,  title,  and  Interest,  whether  by  curtesy 
or  otherwise,  in  and  to  the  land  thereby  con- 
veyed. George  Johnson,  late  of  said  Brad-, 
ford,  deceased,  on  the  23d  day  of  October, 
1871,  by  warranty  deed  in  common  form,  of 
that  date,  conveyed  two  parcels  of  land  to 
one  Thomas  J.  Taylor.  The  first  one  of  said, 
parcels  is  in  said  Pleasant  street,  and  the  lot 
conveyed  by  the  defendant  to  the  plaintiff 
is  a  part  of  it.  Said  deed  to  Taylor  contains 
the  following  language,  next  after  the  de- 
scription of  the  real  estate,  to  wit:  "This 
deed  is  made  upon  the  conditions  that,  with- 
in fifty  years  hereafter,  no  buildings  shall  be 
erected  or  suffered  to  remain  upon  that  par- 
cel of  land  first  above  described,  which 
fronts  upon  Pleasant  street  and  its  continua- 
tion, as  above  stated,  towards  the  Boston  and 
Maine  Railroad  Station,  but  thoroughly  fin- 
ished, first-class,  two-story  detached  dwelling 
houses,  with  only  such  customary  outbuild- 
ings as  are  required  for  them  as  dwelling 
houses,  and  used  in  connection  therewith; 
and  that  no  part  of  any  such  dwelling  house 
shall  be  placed  or  suffered  to  remain  nearer 
to  said  Pleasant  street  or  to  Its  said  continua- 
tion than  fifteen  feet  distant  therefrom;  and 
that  no  part  of  such  out  or  other  building 
shall  be  placed  or  suffered  to  remain  nearer 
to  said  Pleasant  street  or  its  continuation 
tlian  forty  feet  distant  therefrom,— with  re- 
version to  the  grantor,  his  heirs  and  assigns, 
in  case  of  any  breach  of  such  condition." 
Said  "parcel  of  land  first  above  described" 
to  which  said  conditions,  agreements,  or  re- 
strictions refer,  is  the  parcel  conveyed  by  said 
deed  from  the  defendant  to  the  plaintiff. 
At  the  date  of  said  deed  to  Taylor,  said  John- 
son owned  a  certain  other  parcel  of  land  sit- 
uate In  said  Bradford,  on  the  other  side  of 
said  street,  together  with  buildings  thereon, 
the  same  being  occupied  by  said  Johnson  as 
his  residence.  Said  residence  is  opixwlte  the 
land  conveyed  by  the  defendant  to  the  plain- 
tiff. Said  Johnson  left  heirs,  who  are  now 
living.    On  the  22d  day  of  April,  1882,  said 


Digitized  by 


Google 


332 


NORTHEASTERN  REPORTER,  VoL  42. 


(Mass. 


Taylor,  by  warranty  deed  in  common  form,  | 
of  that  date,  conveyed  to  the  defendant  the 
land  described  in  said  deed  from  Jobgson  to 
said  Taylor,  including  said  land  conveyed  by 
defendant  to  plaintiff,  by  deed  containing 
covenants  of  warranty  and  against  all  incum- 
brances, and  with  no  reference  to  the  restric- 
tions or  conditions  In  the  deed  from  John- 
son to  Taylor.  On  the  26th  day  of  Octobw, 
1881,  the  trustees  under  the  will  of  said  John- 
son conveyed  the  said  land  and  buildings 
and  its  appurtenances,  which  said  Johnson 
had  occupied  as  a  residence  as  aforesaid,  to 
said  Barry  H.  Hale,  who  weis  the  owner 
thereof  at  the  time  of  said  conveyance  from 
the  defendant  to  the  piaintitC.  If,  upon  tbe 
foregoing  facts,  the  plaintiff  Is  entitled  to  re- 
cover, damages  may  be  assessed  by  the  court; 
otherwise,  Judgment  to  be  entered  for  the 
defendant 

N.  C  Bartlett,  for  plaintiff.    Boyd  B.  Jones 
and  Mellen  A.  Flngree,  for  defendant. 

.  MORTON,  J.  The  defendant  contends  that 
the  effect  of  the  provision  in  the  deed  from 
Johnson  to  Taylor,  which  constitutes  the  al- 
lelred  incumbrance,  was  to  create  an  ease- 
ment or  servitude  in  favor  of  the  premises 
occupied  by  Johnson  as  a  residence  at  the 
time  when  the  deed  was  given  by  him  to 
Taylor,  and  that  the  defendant's  husband, 
by  Joining  In  her  deed,  and  releasing  to  the 
plaintiff  "and  his  heirs  and  assigns  all  right 
In  the  granted  premises,  whether  by  curtesy 
or  otherwise,"  has  extinguished  It  We  do 
not  think  that  such  a  construction  should  be 
given  to  the  deed.  Johnson's  residence  was 
on  the  opposite  side  of  the  street,  and  there 
Is  nothing  in  the  deed  or  in  the  manner  of 
using  or  occupying  the  respective  estates,  or 
In  their  situation,  which.  In  terms  or  by 
necessary  or  reasonable  implication,  shows 
that  the  provision  was  designed  to  subject 
the  property  that  was  conveyed  to  Taylor 
to  an  easement  in  favor  of  the  premises 
where  Johnson  lived.  The  case  is  very  differ- 
ent from  Merrlfield  v.  Cobleigh,  4  Cusb.  178, 
on  which  the  defendant  relies.  It  probably 
was  or  would  be  an  advantage  to  the  prem- 
ises where  Johnson  resided  that  houses  built 
on  the  opposite  side  of  the  street  should  be 
set  back  a  certain  distance  from  the  street 
line,  and  that  outbuildings  should  not  be 
nearer  to  it  tlian  a  certain  other  distance. 
But  we  cannot,  by  reason  of  that  fact  alone, 
consti-ue  the  provision  as  subjecting  the  lot 
conveyed  to  an  easement  or  servitude  in  fa- 
vor of  the  premises  occupied  by  Johnson.  A 
more  natural  construction  would  be,  it  seems 
to  us,  that  It  was  expected  that  other  lots 
out  of  the  tract  of  which  that  was  a  part 
would  be  sold  In  addition  to  the  one  pur- 
chased by  Taylor,  and  that  the  condition  or 
restriction  which  was  inserted  in  the  deed 
to  him  was  one  which  it  was  expected  would 
be  inserted  in  other  deeds,  for  the  common 
benefit  and  advantage  of  parties  so  purchas- 


ing, and  their  successors  In  title.  Whether 
regarded  as  a  condition  or  restriction.  It  con- 
stitutes an  Incumbrance.  Ayling  v.  Kramer, 
133  Mass.  12. 

The  defendant  has  placed  some  stress  on 
the  use  of  the  word  "assigns"  In  the  provi- 
sion creating  the  incumbrance.  The  right  at 
entry  for  breach  of  a  condition  subsequent 
Is  not  assignable;  and.  If  the  provision  is  to 
be  regarded  as  creating  a  condition  subse- 
quent, the  word  was  Inapt  Hopkins  v. 
Smltb,  162  Mass.  444.  88  N.  E.  1122.  We 
think  that.  If  it  Is  not  to  be  rejected  altogeth- 
er. It  Is  to  be  regarded  as  inserted  rather  to 
show  that  the  condition  or  restriction  was  a 
continuing  one  than  with  a  purpose  to  estab- 
lish an  easement  or  servitude  in  favor  of  the 
premises  occupied  by  Johnson  as  a  residence. 
It  Is  not  necessary  to  consider  whether,  if 
an  easement  or  servitude  was  created,  as 
contended  by  the  defendant,  it  has  been  ex- 
tinguished by  the  Joining  of  the  defendant's 
husband  In  her  deed,  and  releasing  "all  right 
•  ♦  •  by  curtesy  or  otherwise."  Judgment 
aflli'uied* 


a65  Mass.  18) 
COMMONWEAI/TH  t.  VINCENT. 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Nov.  29,  1895.) 

Xktoxioatiso  Lkjoobs  —  Unlawfvi.  Keepino  — 
Ambkdmbkt  or  Compi,aikt— Evidence. 

1.  An  erroneous  copy  of  a  complaint  may, 
at  the  trial,  after  the  jury  has  been  called  and 
sworn  and  it  has  been  partly  read,  be  amended 
to  conform  to  thft  original. 

2.  On  a  trial  for  unlawfully  keeping  on  a 
certain  day  intoxicating  liquors,  with  intent 
unlawfully  to  sell  the  same,  evidence  that  with- 
in eight  weeks  of  that  day  intoxicated  men  were 
seen  going  out  of  defendant's  place  is  admissible 
to  show  Intent  on  the  day  charged. 

Exceptions  from  superior  court,  EiSsez  coun- 
ty;  Braley,  Judge. 

Defendant  Vincent,  charged  with  unlawfully 
keeping  intoxicating  liquors  on  December  8, 
1894,  was  found  guilty,  and  excepts.  Excep- 
tions overruled. 

At  the  trial  In  the  superior  court  bef(»« 
Braley,  J.,  after  the  Jury  had  been  called  and 
sworn,  and  the  clerk  had  partially  read  the 
copy  of  the  complaint,  on  motion  of  the  gov- 
ernment the  copy,  which  was  erroneous,  was 
amended  to  conform  to  the  original  complaint. 
The  government  was  also  pei-mitted  to  ask  a 
witness  what  he  had  seen  in  and  about  de- 
fendant's tenement  "within  eight  weelcs  of 
said  December  8th,"  and  witness  replied  that 
he  bad  seen  Intoxicated  men  go  ont  of  the 
tenement 

William  H.  Moody,  Dist  Atty.,  for  the  Com- 
monwealth.   A.  v.  Lynde,  for  defendant 

LATHROP,  J.  1.  The  amendment  of  the 
copy  of  the  record  of  the  complaint  was  prop- 
erly allowed.  Com.  ▼.  Phillips,  11  Pick.  28, 
30;  Com.  V.  Kelly,  12  Gray,  123;  Com.  v. 
Magoun,  14  Gray,  398;   Com.  v.  W'ggln,  111 
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Mass.  428;  Com.  y.  Taylor,  113  Mass.  1;  Com. 
V.  Galllgan,  113  Mass.  203;  Com.  v.  SuUlran, 
138  Mass.  191;  Com.  y.  Le  Olalr,  147  Mass. 
539,  18  N.  B.  428;  Com.  v.  Carney,  153  Mass. 
444,  27  N.  E.  9;  Com.  v.  Quirk,  155  Mass.  296, 
29  N.  E.  .-.11. 

2.  The  r  (Tense  cbarged,  namely,  of  unlawful- 
ly keeping  intoxicating  liquor  with  Intent  un- 
lawfully to  sell  the  same  In  this  common- 
wealth, on  a  certain  day,  Is  in  its  nature  a  con- 
tinuing ofTense,  and  evidence  la  therefore  ad- 
missible tending  to  show  that  the  same  condi- 
tion of  things  existed  both  before  and  after 
the  day  named,  for  the  purpose  of  showing 
the  Intent  with  which  the  liquors  were  k^t  on 
the  day  set  forth  in  the  complaint.  Such  evi- 
dence must  be  confined  within  reasonable  lim- 
its. But  this  is  largely  a  matter  for  the  dis- 
cretion'of  tlie  Judge  presiding  at  the  trial. 
We  cannot  say  that  in  this  case  this  discretion 
was  wrongly  exercised.  Com.  v.  Kelley,  116 
Mass.  340;  Com.  v.  Finnerty,  148  Mass.  162, 
19  N.  E.  215;  0(un.  T.  Hurley,  158  Mass.  159, 
83  N.  G.  342:  Com.  v.  Brothers,  l.?8  Mass.  200, 
33  N.  B.  .386;  Com.  T.  Neylon,  159  Mass.  541, 
»4  N.  E.  1078;  Com.  T.  Kyne,  162  Mass.  146, 
38  N.  £>.  362.    Exceptions  overruled. 


(IM  Mass.  E>1) 

:     CITI  OF  SPRINGFIELD  v.  BOYLE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Nov.  29,  1895.) 

LlOBNSB  TO  BUILOBB  TO  OOCUPT  SthbKT— AORBB- 

MBNT  TO  I:<I1BUNIVT   ClTT  AGAINST 

Loss— LlABIUTT. 

1.  One  who  has  executed  to  a  city  an  agree- 
ment, in  consideration  of  a  license  to  a  society 
to  occupy  part  of  the  street  in  front  of  its  prop- 
erty, where  it  was  erecting  a  building,  that  the 
society  slionld  comply  with  the  terms  of  the 
license  and  indemnify  the  city  from  loss  by  rea- 
son of  its  occupancy,  is  not  relieved  from  Uabiii- 
ty  because  the  society  did  not  give  a  written 
agreement  to  the  city  as  required  by  an  ordi- 
nance. 

2.  Under  such  agreement  the  city  may  re- 
cover of  the  obligor  without  first  attempting  to 
recover  of  the  society,  and  it  is  immaterial  that 
the  obligor  may  have  no  remedy  over  against 
the  society. 

3.  That  the  city  may  recover  on  such  agree- 
ment for  damages  wiiidi  it  had  to  pay  for  in- 
jury to  a  person  occurring  after  the  term  of 
the  license  from  a  defect  in  the  sidewalk  in  the 
part  of  the  street  covered  by  the  license,  it 
mnst  show  that  the  defect  was  caused  by  the  so- 
ciety's use  of  the  street  during  the  term  of 
its  license;  but  it  may  do  this  by  showing  facts 
and  circumstances  from  which  it  may  be  fairly 
inferred,  as  by  evidence  tiiat,  when  the  license 
was  issued,  the  sidewalk  was  in  good  condition; 
that,  during  the  continuance  thereof,  teams  with 
materiiils  for  the  building  drove  across  it.  and 
broke  it  all  up;  and  that,  after  the  accident,  the 
sidewalk  was  relaid  by  the  society. 

Exceptions  from  superior  court,  Hampden 
county. 

Action  by  the  city  of  Springfield  against 
James  Boyle,  executor  of  James  J.  McDw- 
mott.  Judgment  for  plalntifF.  Defendant 
excepts.    Exceptions  overruled. 


The  action  was  founded  on  a  contract  exe- 
cuted to  plaiutifC  by  defendant's  testate, 
May  29,  1889,  on  which  day  the  license  re- 
ferred to  therein,  good  for  300  days,  was  is- 
sued. The  contract  was  as  follows:  "In 
consideration  of  a  license  granted  the  Sacred 
Heart  Society,  by  the  supervisors  of  high- 
ways and  bridges  of  the  city  of  Springfield, 
to  occupy  a  portion  of  the  street  In  front  of 
their  lot  on  Chestnut  and  Linden  streets, 
where  they  are  erecting  a  building,  I  hereby 
agree  that  they  shall  comply  strictly  with 
the  terms  of  said  license,  and  Indemnify  the 
city  from  all  loss,  cost,  or  expense  that  it 
may  suffer  by  reason  of  the  occupancy  de- 
scribed in  said  license,  and  I  further  agree, 
at  the  end  of  the  term  for  which  said  license 
is  granted,  that  they  shall  remove  all  rub- 
bish made  or  deposited  on  said  street  in  the 
erection  of  said  building,  and  put  that  portion 
of  the  street  in  as  good  condition  as  it  was 
before  its  occupancy  by  them."  Plaintiff 
sues  to  recover  the  amount  of  a  Judgment  re- 
covered against  it  by  Mary  Cullinan  for  In- 
Jury  received  by  her  March  20,  1802;  from  a 
defect  in  the  sidewalk  in  that  part  of  the 
street  covered  by  the  license. 

George  D.  Robinson,  City  Sol.,  for  plahitift. 
J.  B.  Carroll  and  W.  H.  McCllntock,  tor  de- 
fendant. 

MORTON,  J.  We  discover  no  error  in  the 
instructions  given  or  in  the  refusals  to  in- 
struct as  requested.  It  plainly  was  a  ques- 
tion of  fact  for  the  Jury  whether  the  depres- 
sion in  the  sidewalk  where  Mrs.  Cullinan 
fell  was  caused  by  the  laying  of  the  sewer 
and  water  pipe  or  by  teaming  over  the  side- 
walk. The  plaintiff  was  bound  to  satisfy 
them  that  It  was  caused  by  the  teaming,  and 
also  that  It  hapjjened  within  the  time  cov- 
ered by  the  license,  and  the  court  so  instruct- 
ed the  Jury.  The  plaintiff  was  not  required 
to  show  Just  where  or  bow  the  teaming  pro- 
duced the  hole  In  the  sidewalk.  It  was  suffi- 
cient If  it  (^ered  evidence  of  facts  and  cir- 
cumstances from  which  it  fairly  might  be 
Inferred  that  that  caused  it  at  some  time 
during  the  continuance  of  the  license.  The 
Jtury  was  not  bound  to  believe  all  that  every 
witness  said.  In  the  ordinary  affairs  of  life 
we  do  not  believe  all  that  is  told  us.  Indis- 
criminating  credulity  is  not  a  safe  rule  of 
conduct,  either  in  the  Jury  box  or  out  of  it 
It  was  competent  for  the  Jury  to  compare  the 
testimony  of  different  witnesses,  and  to  ac- 
cept a  part  and  reject  a  part;  and  if  the  ver- 
dict was  or  might  have  been  reached  in  tbat 
manner,  it  must  stand  if  there  was  any  evi- 
dence be,vond  a  scintilla  to  support  it.  We 
think  that  there  clearly  was  such  evidence. 
The  foundation  had  been  put  in  before  the 
license  was  granted,  but  there  was  testimony 
warranting  the  conclusion  that  the  sidewalk 
was  In  good  condition  down  to  the  time  when 
the  erection  of  the  walls  began.  One  Ke- 
ough,  a  witness  for  the  defendant,  so  tes- 
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tified.  It  did  not  appear  Tei7  clearly  when 
that  was,  but  the  jury,  we  think,  reasonably 
might  haye  found  It  to  have  been  in  the  lat- 
ter part  of  May  or  in  the  first  part  of  June. 
There  was  also  testimony  that  substantially 
all  the  wall  was  put  up  In  1889,  and  that 
the  towers  were  finished  and  the  remaining 
stone  put  up  In  the  fcdlowing  spring;  that 
during  the  construction  of  the  church  the 
sidewalk  was  used  for  the  storage  of  stone 
and  brick;  and  that  teams  drove  across  It 
with  brick  and  stone,  and,  as  one  witness 
said,  "broke  it  all  up."  There  was  also  the 
fact,  which  one  of  the  defendant's  witnesses 
testified  to  on  cross-examination,  without  ob- 
jection, that,  two  CM'  three  months  after  the 
accident,  the  sidewalk  in  front  of  the  church 
was  relald  by  the  parish.  It  was  competent 
for  the  Jury  to  find,  on  this  testimony,  that 
the  depression  in  the  sidewalk  was  caused 
by  the  teaming  orer  It  during  the  time  cov- 
ered by  the  license,  though  they  might  also 
have  found,  If  they  had  seen  fit  to  do  so, 
that  it  was  due  to  the  laying  of  the  sewer  and 
water  pipe. 

The  fact  that  no  written  agreement  was 
given  to  the  city  by  the  Sacred  Heart  So- 
ciety, as  required  by  the  ordinance,  cannot 
avoid  the  agreement  entered  into  by  the  de- 
fendant's testator,  unless  it  was  a  condition, 
precedent  or  subsequent,  that  he  should  not 
be  liable  If  such  an  agreement  was  not  fur- 
nished by  the  society  to  the  city.  -  No  such 
condition  is  expressed  or  implied  In  the 
agreement  On  the  contrary,  the  defend- 
ant's testator  engages  by  the  agre^nent  that 
the  society  shall  "comply  strictly  with  the 
terms  of  said  license,"  and  the  license  was 
granted  on  condition  that  the  society  should 
conform  to  the  ordinance.  The  defendant's 
testator  was  bound,  therefore,  to  see  that  the 
society  gave  to  the  city  the  written  agree- 
ment required  by  the  ordinance.  This  he 
did-  not  dOt  and  the'  defendant  cannot  set  up, 
in  defense  of  the  agreement,  a  breach  of  it 
by  his  testator.  The  plaintiff,  plainly,  was 
under  no  obligation  to  attempt  to  collect  of 
the  society  the  amotint  which  it  bad  been 
forced  to  pay  In  consequence  of  the  defect  In 
the  sidewalk.  It  had  a  right  to  rely  upon 
the  agreement  which  It  had  taken  for  the 
express  purpose  of  protecting  Itself  against 
such  a  liability,  and  that  right  was  not  af- 
fected or  impaired  by  the  fact  that  the  de- 
fendant's testator  might  have  no  remedy  over 
against  the  society.  If  he  had  wished  to  pro- 
vide for  that  contingency,  something  con- 
cerning it  should  have  been  inserted  in  the 
agreement.  Bishop  v.  Katon,  161  Mass.  496, 
501,  3T  N.  E.  665. 

The  Jury  properly  may  have  understood 
the  testimony  of  Strong,  Blake,  and  AUis  as 
referring  to  the  time  when  the  erection  of 
the  walls  began,  and  to  the  subsequent  use 
of  the  sidewalk.  Its  tendency  was  to  show 
that  the  sidewalk  was  broken  up  and  made 
defective  by  the  society,  and  on  that  ground 
It  Was  admissible.     Exceptions  overruled. 
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ROBBINS  T.  SPRINGFIELD  ST.  ET.  CO. 

(Supreme  Jadicial  Court  of  MassadiiiBetts. 

Hampden.    Nov.  30,  1895.) 

B1.SOTB10    Stkbbt  Cars — Colt.isioss— Contkibw- 

TOBT  NSOLIOENCE— FaILUBE  TO  LoOK 
— INSTBUCTIONS— EviDKNCB. 

1.  It  is  not,  as  a  matter  of  law,  negligence 
for  a  man  79  years  old,  blind  in  one  eye.  and  of 
defective   hearing,   to   drive   unattended   on   a 

Sublic  street.    Neff  v.  Inhabitants  of  Wellesley, 
9  N.  E.  Ill,  148  Mass.  487.  followed. 

2.  Failure  of  a  person  to  looic  and  listen 
before  crossing  the  traclcs  of  an  electric  rail- 
way in  a  public  street,  where  the  cars  have 
not  an  exclusive  right  of  way,  is  not  negligence, 
as  a  matter  of  law. 

3.  Where  defendant's  witnesses  had  testi- 
fied that  a  car  was  goinfr  at  the  usual  rate  of 
speed  at  the  time  olaintiff  was  injured,  it  was 
not  error  to  recall  a  witness,  and  permit  him  to 
testify  what  that  rate  was. 

Exceptions  from  superior  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Action  of  tort  by  Brinton  P.  Robblns  against 
the  Springfield  Street-Rallway  Company  tq  re- 
cover for  personal  Injuries.  There  was  a 
verdict  for  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 

The  evidence  showed  that  plaintiff,  who  was 
a  man  79  years  of  age,  had  lost  the  s^ht  of  his 
left  eye,  and  that  bis  hearing  was  to  some 
extent  impaired;  that,  just  prior  to  the  acci- 
dent, plaintiff  was  traveling  down  the  right- 
hand  Bide  of  a  street,  with  a  horse  and  wagon; 
and  that.  In  attempting  to  cross  to  the  left- 
hand  side,  it  became  necessaiy  to  cross  de- 
fendant's street-railway  track;  and  that,  while 
80  crossing,  an  electric  car  of  defendant,  trav- 
eling in  the  same  direction,  struck  plaintiff's 
wagou,  throwing  plaintiff  therefrom,  seriously 
injuring  him.  1 

The  following  are  the  instructions  asked  by 
defendant,  and  refused:  "(1)  Upon  the  whole 
evidence,  the  plaintiff  cannot  recover.  (2)  If 
the  defects  in  the  eyesight  and  hearing  of  the 
plaintiff,  which  defects  were  unlcnown  and  un- 
noticed by  the  motorman,  contilbuted  directly 
to  the  plaintiff's  injury,  then  he  cannot  recover. 
(3)  If  the  plaintiff  failed  to  look  and  listen, 
when,  by  looking  or  listening,  he  could  have 
perceived  the  appi-onch  of  the  car,  and  plain- 
tiff drove  in  front  of  the  car,  and  such  failure 
to  look  and  listen  contributed  directly  to  his 
injury,  then  he  cannot  recover,  and  the  verdict 
should  be  for  the  defendant" 

The  Jury  were  Instructed,  Inter  alia,  that  "it 
cannot  be  said,  as  a  matter  of  law,  that  a  man 
who  Is  deaf  and  blind  baa  not  a  right  to  travel 
unattended  on  a  street  In  the  city." 

J.  B.  Carroll  and  W.  H.  McCUntock,  for 
plaintiff.    William  H.  Brooks,  for  defendant 

FIELD,  C.  J.  The  questions  of  due  care  ot 
the  plaintiff,  and  of  the  negligence  of  the  de- 
fendant's servants,  we  think,  were  for  the 
Jury,  on  the  evidence  which  appears  in  the 
exceptions.  The  first  request  for  instruction 
was  therefore  properly  refused.  Ellis  v.  Rail- 
road Co.,  160  Mass.  341,  35  N.  E.  1127;  Dris- 
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coll  T.  Railway  Co.,  158  Haas.  142,  34  N.  E. 
171. 

The  second  request  ought  not  to  have  been 
given  in  the  for^i  in  which  It  was  offered, 
and  the  instructions  upon  this  part  of  the  case 
were  correct  Neff  t.  Wellesley,  148  Mass. 
487,  20  N.  E.  111. 

The  third  request  could  not  properly  have 
been  given  as  an  absolute  rule  of  law.  The 
decisions  of  this  court  show  that  a  distinction 
has  been  taken  with  respect  to  the  duty  to 
Took  and  listen  when  crossing  the  tracks  of  a 
steam  railroad,  where  a  railroad  train  has  the 
exclusive  right  of  way,  and  when  crossing  the 
tracks  of  a  street-railway  company  In  a  public 
street,  where  the  cars  have  not  an  exclusive 
right  of  way,  but  are  run  in  the  street  in  com- 
mon with  other  vehicles  and  with  travelers. 
The  fact  that  the  power  used  by  the  street- 
railway  company  is  electricity,  instead  of  that 
of  horses,  has  not  been  deemed  by  the  court 
sufficient  to  make  exactly  applicable  the  rule 
of  law  which  has  been  laid  down  concerning 
the  crossing  of  the  tracks  of  a  steam  railroad. 
Benjamin  v.  Railway  Co.,  160  Mass.  3,  35  N. 
E.  95;  Creamer  v.  Railway  Oo.,  156  Mass. 
320,  31  N.  E.  391. 

It  was  In  the  discretion  of  the  court  to  per- 
mit the  witness  Thayer  to  be  recalled  at  the 
close  of  the  defendant's  testimony;  and  in 
view  of  the  fact  that  some  of  the  defendant's 
witnesses  had  testified  that  the  car,  at  the  time 
of  the  accident,  was  going  at  the  usual  rate 
of  speed,  we  see  no  harm  in  pei-mlttlng  a  wit- 
ness to  testify  what  that  rate  was.  If  there 
was  a  usual  rate,  and  he  knew  what  It  woa 

Exceptions  overruled. 


<16S  Mass.  16) 

LEVBSQUB  V.  JANSON. 

(Supreme  Judicial  Court  of  Massachusetts. 
"Bristol.     Nov.  29,  1895.) 

Injurt  to  Servant— Assumption  or  Risk. 

In  an  action  against  a  master  for  in- 
juries received  in  an  accident  while  driving  de- 
fendant's horse,  due  to  the  vicionsncss  of  the 
horse  and  rottenness  of  the  harness,  it  appeared 
that  both  defects  were  known  to  plaintiff;  that 
defendant,  a  few  days  before  the  accident, 
promised  to  get  a  new  harness;  and  that  on 
the  day  of  the  accident,  when  plaintiff  hitphed 
up,  there  was  a  new  harness  in  the  bam,  and 
no  evidence  that  plaintiff  could  not  have  used 
it.    Held,  that  defendant  was  not  liable. 

Exceptions  from  superiw  court,  Bristol 
•county. 

Action  by  one  Levesque  against  one  Jan- 
son  for  personal  injuries.  There  was  a  ver- 
dict for  defendant,  and  plaintiff  brings  ex- 
ceptions.    Exceptions  overruled. 

Frank  A.  Pease,  for  plaintiff.  Hugo  A. 
Dubuque,  for  defendant 

MORTON,  J.  The  plaintiff  had  worked 
for  the  defendant  seven  or  eight  months  be- 
fore the  accident,  and  during  all  that  time 
.bad  used  the  horse  to  run  the  delivery  wag- 


on, and  had  harnessed  and  unharnessed  the 
horse  daily.  He  testified  that  he  knew  that 
the  horse  was  vicious  and  ugly,  and  that  the 
harness  was  old  and  worn  and  rotten;  that 
he  repaired  It  several  times  with  ropes  and 
strings;  and  that  the  belly  band  and  hold- 
backs were  rope.  He  also  testified  that  the 
accident  happened  on  Monday,  and  that,  on 
the  Friday  or  Saturday  previous,  he  spoke 
to  the  defendant  about  the  harness,  which 
had  broken  again,  and  the  defendant  told 
him  to  fix  It  for  the  day  the  best  way  he 
could,  and  complete  his  route,  and  he  would 
fix  it  or  give  him  a  new  one.  He  further 
testified  that,  on  the  morning  of  the  day  of 
the  accident,  "there  was  another  harness  In 
the  stable,  good  and  new";  that  he  har- 
nessed the  horse  with  the  old  harness,  and 
continued  to  work  till  12  o'clock,  and  re- 
sumed work  at  1,  and  the  accident  occurred 
about  half  past  2.  It  does  not  appear  that 
the  plaintiff  could  not  have  used  the  new 
harness  if  he  had  seen  fit  to;  and  we  think 
that  the  case  shows  such  a  combination  of 
vicious  and  ugly  horse  and  old  and  rotten 
harness  that  an  accident  was  reasonably  to 
have  been  expected,  and  that  the  plaintiff 
was  wanting  In  due  care  in  using  them  to- 
gether. Rooney  v.  Cordage  Co.,  161  Mass. 
153,  36  N.  E.  789;  Goodes  v.  Railroad  CO., 
162  Mass.  287,  38  N.  E.  500.  The  promise 
of  the  defendant  that  he  would  fix  the  har- 
ness, or  get  a  new  one,  was  not  a  sufficient 
excuse.  Wescott  t.  Railroad  Co.,  153  Mass. 
460,  27  N.  E.  10;  Lewis  v.  Same,  153  Mass.  73, 
26  N.  E.  431.  Besides,  a  new  harness  appears 
to  have  been  furnished.  Exceptions  over- 
ruled. 


(165  Mass.  3S, 

COMMONWEALTH  v.   PROCTOR.      . 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Nov.  30.  1895.) 

Adultbratbd  Milk— Possessiom  or  Servikt. 

The  possession  of  a  servant  Is  the  posses- 
sion of  the  master,  in  a  prosecution  under  St. 
1886,  c.  318,  S  2.  and  St  1894,  c.  425,  for  selling 
adulterated  milk. 

Exceptions  from  superior  court,  Essex 
county. 

Appellant  was  convicted  of  selling  adulter- 
ated milk,  and  excepts.  Exceptions  over- 
ruled. 

William  H.  Moody,  Dlst  Atty.,  for  the 
Commonwealth.  W.  H.  Southwick  and  S. 
Parsons,  for  defendant 

PIBIjD,  C.  J.  This  was  a  complaint  un- 
der St  1886,  c.  318,  i  2,  and  the  rulings  of 
the  superior  court  were  right,  unless  St 
1894,  c.  425,  has  changed  the  law  applicable 
to  the  case.  Com.  r.  Vieth,  155  Mass.  442, 
29  N.  E.  577.  It  is  the  general  rule  of  law 
that  the  possession  of  a  servant  Is  the  pos- 
session of  the  master.  In  the  present  case 
we  think  that  the  evidence  showed  that  the' 
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milk  was  still  In  the  posseaelon  and  under 
the  control  of  the  defendant  St.  1804,  c. 
425,  -was  designed  to  exempt  a  producer  of 
milk  from  prosecution  on  a  complaint  that 
the  milk  was  not  of  good,  standard  quality 
only  when  the  milk  was  found  on  other 
premises  than  those  of  the  producer,  or  in 
the  possession  of  another  person  tlian  the 
producer,  who  was  not  subject  to  the  control 
of  the  producer,  and  who  therefore  might 
have  adulterated  the  milk  for  his  own  pur- 
poses, or  when  the  milk,  if  found  upon  the 
premises  or  in  the  possession  or  under  the 
control  of  the  producer,  was  taken  by  some 
person  who  was  not  an  Inspector  of  milk,  or 
an  agent  of  the  dairy  bureau  or  state  board 
of  health,  or  a  collector  of  samples  duly  au- 
thorized by  an  inspector,  and  who  therefore 
might  not  be  trustworthy.  In  every  case  of 
a  taking  of  milk,  a  sealed  sample  of  the  milk 
taken  must  be  given  to  the  producer,  for  his 
protection.  There  is  no  Indication  that  the 
general  law  governing  the  responsibility  of 
a  master  for  the  acts  of  his  servant  was  in- 
tended to  be  afCected  by  the  statute.  Eixcep- 
tions  overruled. 


(16S  Maas.  S7) 

COMMONWEALTH  r.  McOARTY  et  aL 

(Supreme  Jndidal  Court  of  Massachusetts. 
BristoL    Nov.  80,  1895.) 

ASSACLT  WITH  IkTBST  TO  RaFB— InDICTMIKT. 

An  indictment  for  assault  with  intent  to 
rape  will  not  be  qaashed  though  intent  be  not 
well  alleged,  as  under  such  indictment  he  may 
be  convicted  of  a  simple  assault. 

I   Exceptions   from    superior   court,  Bristol 
county. 

George  McCarty  and  others.  Indicted  for 
assault  with  intent  to  rape,  were  convicted 
of  a  simple  assault,  and  except;  their  motion 
to  quash  the  indictment  having  been  over- 
ruled.    Exceptions  overruled. 

Andrew  J.  Jennings,  Dist  Atty.,  for  the 
Commonwealth.  J.  T.  Cummings  and  C.  R. 
Cummings,  for  defendants. 

FIELD,  C.  J.  Whether  the  Intent  Is  well 
alleged  or  not,  the  Indictment  could  not  be 
quashed,  and  it  was  competent  for  the  jury, 
under  the  Indictment,  to  find  the  defendants 
gnllty  of  a  simple  assault  Com.  v.  Fiscb- 
blatt,  4  Mete.  (Mass.)  354;  Com.  v.  Dean, 
109  Mass.  349;  Com.  v.  Thompson,  116  Mass. 
346;  Com.  v.  Kennedy,  131  Mass.  584.  We 
are  inclined  to  think  that  the  intent  to  rav- 
ish Catherine  Webb  is  well  alleged,  whether 
the  Intent  was  that  only  one  of  the  defend- 
ants should  ravish  her,  or  that  all  should  In 
succession,  although  it  is  not  necessary  to 
decide  this.  Com.  v.  Fogerty,  8  Gray,  489, 
491;  Pub.  St  c.  210,  f  3;  State  v.  Comstock, 
46  Iowa,  265;  1  Russ.  Crimes  (9th  Am.  £d.) 
920;  Dennis  v.  State,  5  Ark.  230;  Reg.  v. 
Crisham,  Car.  &  M.  187.  Exceptions  over- 
ntled. 


(166  MasB.  4$) 
COMMONWEALTH  v.   GILBERT. 

(Supreme  Judicial  Court  of  Massachusetts. 
ScffollL     Dec.  9,  1895.) 

HcsDSR — Outbreak  of  Witnbss — Use  of  Ihtoxi- 

OANTS— EXTKSME  CkDELTT— KNOWLBD0B. 

1.  Wheie  a  witness,  in  an  excited  outbreak, 
accused  dcf'.'Oclant  of  the  murder  for  which  he 
was  being  ir'cd,  but  the  jury  were  cautioned 
agniost  considering  said  accusation,  and  every- 
tbiug  done  to  prevent  injury  to  defendant,  the 
court  was  not  obliged  to  stop  the  trial. 

2.  The  use  of  liquors  by  one  who  has  con- 
tracted an  appetite  therefor,  though  such  use 
is  involuntary,  is  no  excuse  for  homicide,  if  the 
quantity  taken  was  not  sufficient  to  stupefy  him, 
or  cause  him  to  lose  control  of  his  faculties. 

S.  Other  essentials  to  the  crime  of  murder 
being  shown,  it  ia  not  necessary  to  show  that 
defendant  knew  that  the  murder  was  commit- 
ted with  extreme  atrocity  or  cruelty,  to  secure 
a  conviction  under  Pub.  St  c.  202,  {  1.  provid- 
ing that  murder  committed  with  extreme  atrod- 
ty  or  cruelty  is  murder  in  the  first  degree. 

Exceptions  from  superior  court,  SufFolk 
county;  James  R.  Dunbar  and  Henry  N. 
Sheldon,  Jndges. 

Angus  D.  Gilbert  was  convicted  of  mur- 
der, and  excepts.    Exceptions  overruled. 

At  the  trial  of  said  cause  in  the  superior 
court  the  government  called  as  a  witness 
Alice  Sterling,  the  mother  of  Alice  M.  Ster- 
ling, named  in  the  indictment,  who  at  the 
close  of  her  direct  examination,  while  upon 
the  stand  as  a  witness  at  the  trial  of  said 
case  against  the  defendant  did,  in  the  pres- 
ence and  hearing  of  the  Jury  impaneled  and 
sitting  to  try  said  cause,  loudly  and  in  a 
very  excited  manner,  speak  and  utter  these 
words  of  and  concerning  the  said  defendant: 
"Only  that  man!"  or  "Oh,  that  mani  He 
has  killed  my  Mamie,  my  darling!  He  has 
murdered  her,  murdered  her!"— and  did  also, 
at  the  close  of  her  redirect  examination, 
while  upon  the  stand  as  a  witness,  in  the 
presence  and  hearing  of  said  jury,  further 
say,  in  a  loud  and  excited  manner,  of  and 
concerning  the  defendant:  "That  is  the 
murderer  of  my  little  Mamie!  The  murder- 
er of  her!  The  murderer!"  This  outbreak 
was  not  in  response  to  any  question,  and 
was  stopped  as  soon  as  was  practicable.  In 
consequence  of  these  statements  and  ex- 
clamations of  said  Alice  Sterling,  the  de- 
fendant before  the  introduction  of  any  evi- 
dence on  his  part  as  to  the  merits  of  tbe 
case,  moved  the  court  lu  writing,  to  take 
said  case  from  tbe  Jury,  for  the  reasons 
therein  set  forth.  The  presiding  Justices 
overruled  said  motion,  and  the  defendant 
excepted  thereto,  and  asks  that  said  excep- 
tion be  allowed.  The  defendant  Introduced 
evidence  tending  to  show  that  Charles  Dun- 
brack,  an  uncle  of  the  defendant,  had  been 
insane  for  the  past  25  years,— a  large  i»art 
of  tlie  time,  violently  so,— and  had  been  con- 
fined in  an  asylum  for  the  insane;  that  Mary 
Bruce,  an  atmt,  had  been  Inaane  occasional- 
ly  during   the  past  30  years;    tlmt  said 
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Charles  and  Mary  were  his  mother's  brother 
and  sister;  further,  that  two  children  of 
John  Dnnbrack,  a  cousin  of  his  mother's, 
had  been  idiotic;  and  introduced  OTldence 
tending  to  show  that  George  Gilbert,  the  de- 
fendant's father,  drank  to  excess  before  bis 
marriage,  and  was  an  habitual  drunkard 
when  the  defendant  was  2  years  old.  '  The 
government  introduced  no  evidence  tending 
to  control  any  part  of  the  'foregoing  testi- 
mony. There  was  also  evidence  coming  from 
witnesses  called  by  the  government,  and 
others  who  testified,  tending  to  show  that 
the  defendant  had  often  been  seen  slightly 
under  the  influence  of  liquor,  and  had  at 
times  drunk  so  much  as  to  become  Intoxi- 
cated, and  that  on  the  day  of  the  alleged 
homicide  he  had  been  drinking  to  such  an 
extent  as  to  attract  observation.  Upon  tills 
and  the  foregoing  evidence,  the  defendant 
contended  that  he  had  contracted  the  habit 
of  drinking  to  a  degree  which  had  created 
and  amounted  to  an  uncontrollable  appetite 
for  Intoxicating  liquors,  which  position  the 
commonwealth  controverted.  There  was  evi- 
dence tending  to  support  the  allegations  of 
the  indictment,  and  to  show  the  attendant 
circumstances.  On  this  evidence  the  prose- 
cution contended  the  defendant  had  com- 
mitted the  murder  charged,  and  that  it  was 
committed  with  deliberately  premeditated 
malice  aforethought,  and  to  the  commission 
of  an  assault  upon  the  deceased  with  Intent 
to  commit  rape  upon  her,  and  with  extreme 
atrocity  or  cruelty.  The  defendant  present- 
ed, among  others,  the  following  prayers  for 
Instructions:  "(2)  If  the  Jury  are  satisfied 
that  the  defendant's  father  was  a  man  of 
Intemperate  habits,  as  testified  to  by  the 
witnesses  In  this  case,  and  that  the  defend- 
ant Inherited  a  tendency  to  drink,  which 
-was  likely  to  develop  an  uncontrollable  ap- 
petite for  intoxicating  liquors,  and  had  con- 
tracted such  appetite,  that  then  such  appe- 
tite is  a  .disease,  and  intoxicating  liquors 
taken  and  used  to  satisfy  such  an  appetite 
are  not  taken  and  used  voluntarily;  and,  if 
the  Jury  are  satisfied  that  the  ofl^ense  char- 
ged in  this  Indictment  was  committed  while 
under  the  Infiuence  of  liquors  so  taken,  that 
then  the  Intent  necessary  to  constitute  miu:- 
der  is  wanting,  and  the  defendant  cannot  be 
found  guilty  as  charged  In  the  indictment*' 
"(7)  The  words  'extreme  atrocity  and  cruel- 
ty,' used  in  the  statute,  do  not  mean  mere 
violence,  but  Involve  the  knowledge  of  the 
character  of  the  act  in  the  mind  of  the  agent" 

A.  M.  Knowlton,  Atty.  Gen.,  and  G.  C.  Tra- 
Tia,  Asst.  Atty.  Gen.,  for  the  Commonwealth. 
W.  W.  Doherty  and  J.  E.  Leach,  for  defend- 
ant 

ALLEN,  3.  1.  The  government  was  In  no 
way  responsible  for  the  outbreak  of  the  wit- 
ness. It  was  an  incident  which  could  not  be 
guarded  against  in  advance.  The  witness  was 
called  because  her  testimony  waa  deemed  to 
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be  important,  in  the  Interest  of  Justice.  Such 
an  outbreak  might  occur  from  an  hysterical  or 
highly-emotional  person  who  was  not  a  wit- 
ness. The  Jurors  are  supposed  to  be  men  of 
Bufilcient  character  and  sense  to  enable  them 
to  disregard  such  an  incident  To  assume  the 
contrary  would  be  to  strike  a  blow  at  the  sys- 
tem of  trial  by  Jury,  which  Is  thought  to  be  a 
great  bulwark  for  Innocent  persons  who  are 
accused  of  crime.  The  court  might  well  re- 
fuse to  stop  the  trial.  The  Jury  wctc  fully 
cautioned,  everything  was  done  which  could  be 
to  prevent  Injury  to  the  prisoner,  and  time 
enough  elapsed  before  the  case  was  conunltted 
to  them  to  enable  them  to  recover  from  any 
temporary  excitement  Com.  v.  White,  147 
Masa  76, 16  N.  E.  707;  Nichols  ▼.  Nichols,  136 
Mass.  266;  Lindsay  t.  State  (Neb.)  64  N.  W. 
Tie. 

2.  The  second  request  for  Instructions  was 
properly  refused.  According  to  this  request  If 
the  prisoner  had  Involuntarily  taken  a  small 
quantity  of  liquor,  and  was  under  its  influence, 
though  it  was  not  enough  to  stupefy  him,  or 
to  cause  him  to  lose  the  control  of  his  faculties 
to  any  considerable  extent  It  would  follow  as 
a  matter  of  law,  from  the  mere  fact  that  the 
liquor  was  swallowed  Involuntarily,  that  the 
Intent  necessary  to  constitute  murder  was 
wanting,  and  that  he  could  not  be  found  guilty. 
The  mere  fact  that  one  is  slightly  under  the  in- 
fluence of  liquor  is  certainly  no  legal  excuse 
for  crime,  even  though  the  liquor  was  taken 
involnntarily.  It  is  very  plain  that  the  mllng 
asked  for  could  not  properly  be  given.  The 
charge  to  the  Jury  was  quite  full  in  respect 
to  Insanity,  and  to  the  effect  of  prior  habits 
of  intoxication  in  the  prisoner  and  in  his  fa- 
ther upon  the  prisoner's  mental  condition,  and 
also  In  respect  to  Intoxication  for  which  a  man 
Is  not  himself  responsible;  and  no  objection  is 
made  to  its  suflicloicy  except  so  far  as  It  was 
inconsistent  with  the  request  which  we  have 
considered.  The  refusal  to  comply  with  that 
request  furnishes  no  ground  for  a  new  trial. 

3.  There  was  no  testimony  to  show  that  on 
the  day  of  the  homicide  the  prisoner  was  in- 
toxicated to  any  greater  degree  than  this, 
viz.,  that  "he  had  been  drinking  to  such  an 
extent  as  to  attract  observation."  In  ac- 
cordance with  requests  of  the  prisoner's 
counsel,  the  Jury  were  instructed  that  it  was 
Incumbent  upon  the  prosecution  to  satisfy 
them  tliat  he  had  sufficient  mental  capacity 
to  be  responsible  for  his  acts,  with  full  ex- 
planations in  respect  to  insanity  and  intoxi- 
cation, and  no  objection  is  now  urged  to 
these  instructions  and  explanations.  But  aa 
a  final  request  the  prisoner's  counsel  asked 
the  court  to  instruct  the  Jury  that  "the  words 
'extreme  atrocity  and  cruelty,'  used  In  the 
statute,  do  not  mean  mere  vicdence,  but  in- 
volve the  knowledge  of  the  character  of  the 
act  in  the  mind  of  the  agent"  This  instruc- 
tion was  refused.  This  request  relates  to  the 
degree  of  murder.  By  Pub.  St  c.  202,  $  1, 
"murder  committed  with  deliberately  pre- 
meditated  malice  aforethought,  or  In  the 
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commission  of,  or  attempt  to  commit,  a 
crime  punisliable  witb  death  or  Imprison- 
ment for  life,  or  committed  witb  extreme 
atrocity  or  cruelly,  is  mnrder  in  the  first  de- 
gree." And  by  section  2  "murder  not  appear- 
ing to  be  In  the  first  degree  is  mnrder  in  the 
second  degree."  The  Jury  were  clearly  in- 
structed that  there  could  be  no  conviction 
of  murder  in  either  degree  unless  malice 
aforethought  should  be  proved,  with  expla- 
nations of  what  this  means  and  Involves,  and 
that  no  question  of  degree  would  arise  unless 
they  shomd  first  determine  that  the  prisoner 
had  committed  the  crime  of  murder  with 
malice  aforethought  The  question  present- 
ed by  the  final  request,  therefore,  is  this: 
Assuming  a  killing  with  malice  aforethought, 
which  would  be  murder  in  the  second  degree, 
was  it  incumbent  on  the  prosecution,  in  or' 
der-to  obtain  a  conviction  of  murder  In  the 
first  degree,  on  the  ground  of  extreme  atroc- 
ity or  cruelty,  to  show  that  the  prisoner  had 
knowledge  of  the  character  of  the  act?  This 
must  mean,  we  think,  knowledge  that  the  act 
of  killing  was  attended  with  extreme  atroc- 
ity or  cruelty.  This  precise  question  has  not 
been  presented  In  this  form  before,'  though 
decisions  have  been  cited  as  bearing  upon  It. 
Com.  V.  Desmarteau,  16  Gray,  1;  Com.  r. 
Peml>erton,  U8  Mass.  36;  Com.  y.  Devlin,  126 
Mass.  253.  See,  also.  Com.  v.  Lufkln,  7  Allen, 
579;  Com.  v.  McOiellan,  101  Mass.  34,— which 
are  cases  of  cruelty  to  animals.  We  do  not 
think  this  special  knowledge  of  the  character 
of  the  act  is  an  element  which  enters  into 
the  statutory  description  of  a  murder  com- 
mitted with  extreme  atrocity  or  cruelty.  The 
intelligence  and  mental  capacity  requisite  for 
the  commission  of  murder  were  found  to 
exist  Knowledge  that  the  crime  was.  ex- 
tiemely  atrocious  or  cruel  Is  not  required. 
If  the  prisoner  was  a  responsible  agent,  the 
statute  providing  that  murder  committed 
with  extreme  atrocity  or  cruelty  is  murder  in 
the  first  degree  calls  for  no  greater  degree  of 
knowledge  than  is  required  for  a  conviction 
of  murder  in  the  second  degree.  This  is  a 
separate  and  'distinct  ground  from  that  of  de- 
liberately premeditated  malice  aforethought. 
The  requirement  of  deliberate  premeditation, 
clearly,  is  not  attached  to  murder  committed 
with  extreme  atrocity  or  cruelty,  nor  is  any 
degree  of  purpose,  Intention,  or  knowledge, 
beyond  what  is  involved  in  the  commission  of 
mnrder  with  malice  aforethought  This  of  it- 
self excludes  an  accidental  homicide.  A  mur- 
der committed  with  malice  aforethought  may 
be  found  to  have  been  committed  with  ex- 
treme atrocity  or  cruelty,  even  though  the 
murderer  did  not  know  that  bis  act  was  ex- 
tremely atrocious. or  cruel.  The  circumstan- 
ces would  give  him  reason  to  believe  that  he 
was  causing  pain  to  his  victim;  and  indiffer- 
ence to  such  pain,  as  well  as  actual  knowl- 
edge thereof  and  taking  pleasure  in  it,  con- 
stitute cruelty,  and  extreme  cruelty  is  only  a 
higher  degree  of  cruelty.  Exceptions  overrul- 
ed. 
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NATIONAL  BANK  OP  AUBURN  v.  DIL- 
LINGHAM et  al. 
(Court  of  Appeals  of  New  York.     Dec  10, 
181».) 
CospoBATtONS— Limit  or  Indebtkdnbss— Liabili- 

TTOV  DlKECTORS — ACTION  TO  EnFOKCE— PaHTIBS. 

1.  The  directors'  liability  created  by  Laws 
1890,  c.  564,  as  amended  by  Laws  1892,  c.  688, 
I  24,  providing  tiiat  no  stock  corporation  shall 
create  any  debt  if  thereby  its  total  unsecured 
indebtedness  shall  exceed  the  amount  of  lis 
paid-up  capital  stocky  and  that  the  directors  con- 
senting to  the  creation  of  such  a  debt  shall  be 
personally  liable  to  the  creditors  of  the  corpo- 
ration, is  for  the  benefit  of  ail  the  creditors  of 
the  coiporatlon,  and  not  only  those  whose  debts 
were  thus  created;  and  therefore  all  the  cred- 
itors, and  the  corporation  itself,  are  necessary 
parties  to  a  suit  to  enforce  the  liability. 

2.  Since  Lav-s  1890,  c.  564,  as  amended  by 
Laws  1892,  c.  688,  §  56,  provides  that  no  action 
shall  be  brought  against  a  stockholder  for  any 
corporate  debt  till  an  execution  against  the 
corporation  has  been  returned  unsatisfied,  an 
action  to  enforce  the  directors'  liability  created 
by  section  24  cannot  be  maintained  before  judg- 
ment on  the  debt  ia  recovered  against  the  corpo- 
ration. 

3.  The  fact  that  the  complaint  alleges  that 
plaintiS  was  restrained  by  injunction  from  su- 
ing the  corporation  was  no  excuse  for  omitting 
to  obtain  tlie  judgment  against  it,  where  there 
is  no  allegation  of  fact  to  show  that  the  injunc- 
tion was  valid,  or  that  it  was  in  force  when  the 
suit  against  the  directors  was  commenced. 

Appeal  from  supreme  court  general  term. 
Fifth  department. 

Action  by  the  National  Bank  of  Auburn 
against  Edwin  R.  Dililnghajn  and  others  on 
a  note.  From  a  Judgment  of  the  general 
term  (34  N.  Y.  Supp.  267)  affirming  a  judg- 
ment overruling  a  demurrer  to  tlie  complaint, 
defendants  appeal.     Reversed. 

Nelson  S.  Spencer,  for  appellants.  Charles 
I.  Avery,  for  respondent 

O'BRIEN,  J.  This  action  was  brought  to 
recover  upon  four  promissory  notes,  aggre- 
gating $20,000,  made  by  the  Auburn  Woolen 
Company,  a  manufacturing  corporation  cre- 
ated under  the  act  of  1848.  The  plaintiff 
brings  the  action  In  its  own  behalf  against 
the  defendants,  who  are  the  trustees  of  the 
corporation,  and  who,  it  Is  claimed,  are  fia- 
ble  in  an  action  at  law  for  the  amount  oR 
the  notes,  upon  the  ground  that,  before  any  '^ 
of  them  were  made,  other  debts  had  been 
created  by  the  corporation  which  equaled 
and  exceeded  the  amount  of  its  paid-up 
capital  stock,  and  that  the  trustees,  by  as- 
senting to  the  making  of  the  notes  in  this 
action,  became  liable  under  the  statute  to 
the  plaintiff  for  the  amount  and  interest 
The  corporation  itself  is  not  made  a  party, 
nor  is  it  alleged  that  any  judgment  has  been 
obtained  against  it  on  the  notes,  or  any  suit 
commenced  for  that  purpose,  or  tliat  it  is 
insolvent,  or  that  any  proceedings  for  dis- 
solution had  been  commenced.  One  of  the 
defendants  demurred  to  the  complaint  on 
the  grounds,  among  others:  (1)  That  there 
Is  a  defect  of  parties,  in  that  the  other  cred- 
itors of  the  company,  and  the  company  It- 
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self,  are  not  parties  to  the  action;  and  (2) 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Ttie 
courts  below  have  overruled  the  demurrer, 
and  held  that  the  action  was  well  brought. 
On  the  argument  in  this  court,  the  learned 
counsel  for  the  plalntltr  has  insisted  upon 
some  technical  objections  to  the  considera- 
tion of  the  qnestions  decided,  based  mainly 
upon  the  contention  that  the  necessary  facts 
do  not  appear  upon  the  face  of  the  com- 
plaint to  enable  the  defendant  to  raise  the 
questions  by  demurrer.  The  courts  beloif 
disposed  of  the  case  upon  the  merits,  and 
we  think  that  the  complaint  was  sufficiently 
comprehensive  to  enable  the  defendant  to 
present  all  the  qnestions  by  demurrer.  The 
plaintifTs  contention  is  that  each  creditor  of 
such  a  corporation  who  holds  a  debt,  cre- 
ated by  the  trustees  or  with  their  assent,  in 
excess  of  the  iMiid-up  capital  stock,  may 
maintain  actions  at  law  against  the  trus- 
tees to  recover  such  debt,  without  any  re- 
course to  the  corporation  itself,  and  without 
reference  to  any  other  creditor.  The  orig- 
inal statute  which  authorized  the  creation 
of  this  class  of  corporations  imposed  a  lia- 
bility upon  the  trustees  in  case  they  as- 
sented to  the  contracting  of  debts  in  excess 
of  the  paid-up  capital  stock,  as  will  be  seen 
from  the  following  provision  (Laws  1848, 
c.  40,  f  23):  "If  the  indebtedness  of  any 
such  company  shall  at  any  time  exceed  the 
amount  of  its  capital  stock,  the  trustees  of 
such  company  assenting  thereto  shall  be 
personally  and  individually  liable  for  such 
excess  to  the  creditors  of  the  company." 
In  the  recent  revision  of  the  statute,  now 
known  as  the  "Stock  Corporation  Law" 
(Laws  1890,  c.  564,  as  amended  by  Laws 
1892,  c.  688),  this  provision  was  repealed, 
and  the  following  section,  upon  which  this 
action  has  been  brought,  was  substituted  in 
its  place:  "Sec.  24.  No  stock  corporation, 
except  a  monied  corporation,  shall  create 
any  debt,  if  thereby  its  total  indebtedness 
not  secured  by  mortgage  shall  exceed  the 
amount  of  its  paid-up  capital  stock,  and  the 
directors  creating  or  consenting  to  the  cre- 
ation of  any  such  debt  shall  be  personally 
liable  therefor  to  the  creditors  of  the  cof- 
poiatlon.  If  bonds  or  other  obligations  of 
the  corporation,  secured  by  mortgage,  are 
issued  in  excess  of  the  amount  authorized 
by  law,  or  in  violation  of  law,  the  directors 
voting  for  such  overissue,  or  unlawful  issue, 
shall  be  personally  liable  to  the  holders  of 
the'  bonds  or  other  obligations  illegally  is- 
sued for  the  amount  held  by  them,  and  to 
all  persons  sustaining  damage  by  such  Il- 
legal issues  for  any  damage  caused  there- 
by." The  demurrer  in  this  case  raises  the 
question  as  to  the  true  construction  of  this 
section,  the  nature  and  extent  of  the  lia- 
bility, the  proper  procedure  for  enforcing  it, 
and  the  necessary  parties  to  such  an  action. 
It  is  a  fundamental  proposition  in  the  plain- 
tiff's contention  that  the  liability  is  primary 


and  contractual,  and  that  an  action  may  be 
maintained  to  enforce  it  in  the  same  man- 
ner as  if  the  trustees  themselves  owed  the 
debt  to  the  creditor.  It  is  contended  that 
the  liability  is  the  same  as  that  of  stock- 
holders for  debts  created  before  the  capital 
stock  is  paid  in.  It  should  be  observed  that 
the  liability  In  that  case  is  treated  as  that 
of  partners,  and  that  the  statute  continues 
and  preserves  that  liability,  notwithstand- 
ing the  creation  of  the  corporation,  until 
the  capital  stock  is  paid  in.  That  Is  the  the- 
ory upon  which  primary  liability  in  that 
class  of  cases  rests.  Coming  v.  McCnllough, 
1  N.  Y.  47;  Rogers  v.  Decker,  131  N.  Y.  490, 
ao  N.  B.  57L  A  diCTerent  kind  of  liablUty. 
however,  arises  when  the  obligation  of  the 
members  of  the  corporation  is  determined 
by  the  prefect  creation  of  an  artificial  per- 
son, capable  in  law  of  acting  and  contract- 
ing for  itself.  Then  the  primary  or  com- 
mon-law liability  of  persons  associated  to- 
gether in  some  enterprise  as  partners  is 
terminated,  and  the  liablUty  of  the  trustees 
rests  wholly  upon  the  statute  which  creates 
the  liability,  in  the  nature  of  a  penalty  for 
disobedience  to  its  commands.  The  neglect 
of  the  trustees  to  file  the  report  required  by 
the  statute,  or  the  making  of  a  false  report, 
illustrates  the  nature  of  this  peculiar  penal 
liability.  Gadsen  v.  Woodward,  103  N.  Y. 
242,  8  N.  E.  653;  Wiles  v.  Suydam,  64  N. 
Y.  173;  Merchants'  Bank  v.  Bliss,  35  N.  Y, 
412.  While  it  may  not  have  all  the  charac- 
teristics of  a  "penalty,"  as  that  term  is  com- 
monly understood,  yet  the  liability  is  a  pure 
creation  of  the  statute,— has  no  foundation 
In  contract,  nor  any  existence  at  common 
law.  Mor.  Prlv.  Corp.  §  908.  That  Is  the 
nature  of  the  defendants'  liability  in  this 
case.  The  notes  set  out  in  the  complaint 
are  the  debts  of  the  corporation,  and  not  the 
debts  of  the  trustees,  though  the  latter  are 
subjected  to  a  cei-tain  limited  liability  in 
regard  to  them,  for  the  reason  that  they 
have  disregarded  the  statute  which  forbids 
the  creation  of  debts  in  excess  of  capital 
stock.  The  possible  liability  of  the  trustees 
is  measured  by  the  excess  of  debts  over  and 
above  capital  stock,  and  until  the  statutory 
limit  is  reached  there  is  no  liability  what- 
ever. 

The  most  important  question,  however.  Is 
with  respect  to  the  parties  who  are  entitled, 
in  a  proper  case,  to  enforce  this  liability. 
The  learned  counsel  for  the  plaintiff  contends 
that  the  right  of  action  Is  given, by  the  stat- 
ute to  creditors  holding  debts  created  In  vio- 
lation of  Its  provisions,  and  to  those  alone. 
We  think  that  this  is  not  the  correct  con- 
struction of  the  statute.  The  benefit  of  Its 
provisions  is  given  in  terms  to  the  "creditors 
of  the  corporation,"  and  not  to  a  part  of 
them.  The  language  includes  all  the  credit- 
ors. Moreover,  It  cannot  be  supposed  that 
the  legislature  intended  to  give  to  these 
words  the  restricted  meanlnp  which  would 
confine  the  benefits  of  the  statute  to  such 
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creditors  only  as  held  debts  created  in  Tlola* 
tion  of  the  proTlaions.  Such  a  resnlt  would 
give  to  the  latest  creditor  practically  a  pref- 
erence over  the  earlier  ones,  since  it  would 
give  him  two  funds  to  resort  to.  He  would, 
of  course,  have  the  right  to  resort  to  the  cor- 
poration, whose  obligation  he  held,  and  be- 
sides he  would  have  the  right  to  resort  to 
the  personal  liability  of  the  trustees.  It  was 
the  intention  to  limit  the  amount  of  unse- 
cured debts  which  such  a  corporation  might 
contract  to  the  amount  of  its  paid-up  capital 
stock.  This  limitation  was  intended  for  the 
security  of  all  the  creditors.  The  creation  of 
debts  in  excess  of  the  capital  aftects  all  the 
creditors  alike.  It  diminishes  the  value  of 
erery  creditor's  claim  upon  the  corporate  as- 
sets. It  has  precisely  the  same  effect  upon 
the  earlier  as  upon  the  later  creditor,  and  it 
wonld  be  manifestly  unjust  to  confine  the 
benefits  of  the  penalty  which  the  law  im- 
poses for  disobedience  of  the  statute  to  a 
few,  whose  debts  were  contracted  later  in 
point  of  time.  When  the  statute  rfquires 
the  trustees  creating  or  assenting  to  debts  in 
excess  of  capital  virtually  to  put  l>ack  into 
the  corporate  treasury  a  sum  equal  to  such 
excess,  in  certain  contingencies,  all  the  cred- 
itors have,  in  equity  and  justice,  an  equal 
claim  upon  the  fund.  The  rule  that  in  such 
cases  equality  is  equity  would  be  violated 
by  allowing  the  later  creditors  to  absorb  this 
fund,  to  the  prejudice  of  the  earlier  ones. 
We  think  the  fair  consti-uctioq  of  the  stat- 
ute is  that  it  imposes  a  liability  upon  the 
trustees  creating  or  assenting  to  debts  in  ex- 
cess of  the  capital,  to  the  extent  of  such  ex- 
cess, not  for  the  benefit  of  any  particular 
creditor,  but  for  the  benefit  of  all,  and  their 
liability  is  in  equity  a  fund  to  which  all  the 
creditors  may  resort  for  the  satisfaction  of 
such  debts  as  the  corporation  itself  falls  to 
pay,  to  be  shared  in  by  all  in  proportion  to 
the  debt  remaining  unpaid.  It  follows  that 
it  must  be  enforced  in  equity,  in  a  suit  where 
all  the  creditors  and  the  corporation  Itself 
are  parties,  or  represented;  where  an  ac- 
counting can  be  had,  all  the  facts  ascertain- 
ed, and  the  equities  adjusted.  The  liability 
is  secondary,  to  be  resorted  to  only  after  the 
usual  remedies  against  the  corporation  itself 
have  been  exhausted.  While  there  is  no  ex- 
press direction  to  that  effect  in  the  statute, 
it  is  the  general  rule  that  it  is  to  be  implied 
from  the  nature  of  the  liability  (Mor.  Priv. 
Corp.  §  883),  in  the  absence  of  some  pro- 
vision clearly  importing  the  contrary.  This 
principle  is  clearly  deduclble  from  the  cases 
in  this  court,  of  which  the  case  of  People  v. 
Coleman,  US  N.  Y.  279,  31  N.  E.  96,  is  an 
example,  where  the  court  said:  "It  is  an 
essential  and  inherent  characteristic  of  a  cor- 
poration that  it  alone  is  primarily  liable  for 
its  debts,  because  it  alone  contracts  them, 
except  as  that  natural  and  necessary  conse- 
quence of  Its  creation  is  modified  in  the  act 
of  its  creation  by  some  explicit  command  of 
the  statute,  which  either  imposes  an  express 


liability  upon  the  corporators.  In  the  nature 
of  a  penalty,  or  affirmatively  retains  and  pia- 
serves  what  would  have  been  the  common- 
law  liability  of  the  mem'bers  from  the  de- 
struction involved  in  the  corporate  creation. 
•  •  •  The  retained  liability  occasionally 
established  is  in  the  nature  and  a  parcel  of 
such  original  liability,  as  we  had  occasion 
to  show  in  Rogers  v.  Decker,  181  N.  Y.  490, 
30  N.  E.  571,  but  is  retained  by  force  of  the 
express  command  of  the  statute,  and  in  that 
manner  saved  from  the  destruction  which 
otherwise  would  follow  the  simple  creation 
of  the  corporation.  Ordinarily  these  individ- 
ual liabilities  exist  upon  other  than  common- 
law  conditions,  and  make  the  corporators 
rather  sureties  or  guarantors  of  the  corpora- 
tion than  original  debtors,  since  in  general 
their  liability  arises  after  the  usual  remedies 
against  the  corporation  have  been  exhaust- 
ed." In  other  cases  it  has  been  said  tlut 
this  Immunity  of  the  members  of  the  corpora- 
tion from  personal  liability  vntil  all  reme- 
dies against  the  corporation  have  been  ex- 
hausted is  founded  In  reason  and  Justice, 
and  a  very  clear  indication  of  a  legrislative  in- 
tent to  disiegard  it  must  be  found,  before 
the  liability  is  held  to  be  primary.  Hirsh- 
feld  V.  Bopp,  145  N.  Y.  84,  39  N.  E.  817; 
Hardman  v.  Sage,  124  N.  Y.  25,  26  N.  B. 
354;  Huntington  v.  Attrill,  146  U.  S.  037,  13 
Sup.  Ct.  224.  The  general  policy  of  the 
law  in  this  respect  is  expressed  in  the  fifty- 
fifth  section  of  the  stock  corporation  law, 
which  provides  that  no  action  shall  be 
brought  against  a  stockholder  for  any  cor- 
porate debt  until  judgment  has  been  obtain- 
ed against  the  corporation,  and  an  execution 
returned  unsatisfied.  The  directors  are,  of 
course,  stockholders,  and  it  is  reasonable  to 
assume  that  It  was  not  intended  to  charge 
them  with  personal  liability  on  any  other 
conditions  than  apply  to  all  the  members  of 
the  corporation.  3  Thomp.  Corp.  i  4327; 
Handy  v.  Draper,  89  N.  Y.  334. 

This  view  with  respect  to  the  meaning  of 
the  statute,  and  the  manner  of  enforcing  it, 
seems  to  us  not  only  Just  and  reasonable, 
but  In  accord  with  the  great  weight  of  au- 
thority. Statutes  substantially  Identical  have 
received  construction  In  the  supreme  court, 
in  the  federal  courts,  and  In  the  courts  of 
sister  states,  in  accordance  with  the  views 
herein  expressed.  Homor  r.  Henning,  93  U. 
S.  228;  Stone  v.  Chlsolm,  113  U.  S.  302,  6 
Sup.  Ct  497;  Merchants'  Bank  v.  Steven; 
son,  10  Gray,  233;  Anderson  v.  Speers,  21  Hun, 
568;  McClave  v.  Thompson,  36  Hun,  365. 
So  far  as  the  case  of  Patterson  v.  Robinson, 
36  Hun,  622,  37  Hun,  341,  sanctions  the  con- 
struction contended  for  by  the  plalntlCT,  It 
cannot  be  followed.  With  respect  to  that 
case,  It  should,  however,  be  obsei-ved  that 
the  reasoning  of  the  learned  Judge  is  tKiscd 
largely  upon  the  fact  that  the  section  of  the 
manufacturing  act,  which  was  tmder  consid- 
eration, and  which  is  quoted  above,  contain- 
ed no  prohibition  uptm  the  trustees  against 
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the  creation  of  debts  in  excess  of  the  capital 
stock.  That  la  no  longer  true,  since  the  sec- 
tion of  the  stock  corporation  law  involved 
here  does  contain  such  a  prohibition.  Tliat 
case  w-as  an  appeal  from  a  Judgment  against  I 
the  trustees,  and,  while  it  was  a£armed,  the 
decision  was  subsegnently  reconsidered  on 
a  reargnment,  and  a  new  trial  granted  upon 
other  grounds;  and  when  the  case  was  in 
the  Second  diylsloQ  of  this  court  (116  N.  T. 
193,  22  N.  B.  872),  it  was  disposed  of  on 
grounds  that  did  not  involTe  a  construction 
of  the  statute. 

The  complaint  contains  an  allegation  that 
prior  to  the  commencement  of  this  action  the 
plaintiff  was  restrained  by  injunction  from 
taking  any  proceedings  against  the  corpora- 
tion for  the  collection  of  the  debt,  but  there 
are  no  allegations  of  fact  which  would  enable 
us  to  say  that  the  injunction  was  a  valid 
legal  obstacle  in  the  way  of  a  suit  against 
the  corporation,  or  that  it  was  in  force  at 
the  time  this  action  was  commenced.  The 
bare  fact  that,  at  some  time  before  this  ac- 
tion had  been  commenced,  an  injunction  was 
granted  upon  some  ground,  or  for  some  rea- 
son, as  to  which  the  complaint  is  silent,  is 
not  sufficient  to  excuse  the  omission  to  pro- 
ceed agahist  the  corporation,  the  principal 
debtor.  Aside  from  this  point,  however,  the 
complaint  would  be  defective,  in  that  it  does 
not  state  the  facts  necessary  In  an  action  in 
equity  for  an  accounting,  and  the  proper 
parties  are  not  before  the  court  for  that  pur- 
pose. The  allegations  of  the  complaint  and 
the  prayer  for  relief  determine  the  character 
of  the  action,  as  one  at  law,  by  a  single  cred- 
itor, to  recover  its  own  debt,  as  a  primary 
liability  of  the  trustees.  We  think  that  such 
an  action  cannot  be  maintained,  and  that  the 
demurrer  should  have  been  sustained.  The 
Judgment  of  the  general  and  special  terms 
should  be  reversed,  with  costs,  and  the  de- 
murrer sustained,  with  leave  to  the  plaintiff, 
within  20  days  from  the  service  of  the  order, 
to  amend  the  complaint  on  payment  of  costs. . 
All  concur.   Judgment  accordingly. 


U47  N.  Y.  6B7) 

WAKEMAM  V.  WILBUR  et  al. 

(Court  of  Appeals  of  New  York.     Dec.  10, 

1895.) 

Rbvuw  ok  AppbaI/— Pobuo  Hisbwat— Obstrco- 
TioM— SpkoiaI/  Davaoeb. 

1.  Where  it  does  not  appear  from  an  order 
of  the  general  term  rerersmg  a  jadgment  that 
the  reversal  was  on  the  facts,  it  will  be  pre- 
sumed by  the  court  of  appeals  that  it  was  on  a 
question  of  law. 

2.  Where  the  line  of  a  highway  is  altered 
with  the  consent  of  the  owner  of  the  land  taken 
for  the  change,  and  the  public  use  the  road  as 
altered  for  26  years,  and  it  is  indnded  in  the 
road  district  of  a  town,  and  is  In  charge  of  the 
town  overseers,  and  the  citizens  are  assessed 
for  Its  maintenance,  the  land  taken  for  the 
change  becomes  a  public  highway,  Uiough  the 
boundaries  of  the  road  thereon  have  not  been 
ascertained  by  the  highway  commissioners,  or 
the  exterior  lines  of  the  road  marked  ont.  4  N. 
Y.  Supp.  938,  reversed. 


3.  Where  the  line  of  a  highway  is  changed, 
it  will  be  presumed  that  the  changed  road  is 
the  same  width  as  the  original  one. 

4.  In  an  action  to  compel  defendant  to  re- 
move an  obstruction  from  a  highway,  and  for 
damages  from  such  obstruction,  a  finding  that 
defendant  obstructed  the  highway  implies  that 
the  obstruction  was  placed  within  the  limits 
thereof. 

5.  One  who  uses  a  highway  for  drawing 
logs,  and,  because  of  obstructions  olaced  there- 
on, is  for  several  days  obliged  to  take  a  much 
longer  route,  to  his  pecuniary  damage,  and  is  at 
other  times  required  to  clear  the  road  of  snow- 
drifts caused  by  the  obstruction,  may  sue  to 
have  the  obstruction  removed,  and  for  damages 
therefiom.     4  N.  Y.  Supp.  938,  reversed. 

6.  In  an  action  to  nave  an  obstruction  re- 
moved from  a  highway,  the  objection  that  plain- 
tiff has  an  adequate  remedy  at  law  cannot  t>e. 
raised  for  the  first  time  in  the  court  of  appeals. 

Appeal  from  supreme  court,  general  term. 
Fourth  department. 

Action  by  AbiJah  S.  Wakeman  against  Syl- 
via A.  Wilbur  and  others  to  compel  defend- 
ants to  remove  an  obstruction  from  a  high- 
way. Fi*om  a  Judgment  of  the  general  term 
(4  N.  Y.  Supp.  938)  reversing  a  judgment  in 
favor  of  plaintiff,  he  appeals.     Reversed. 

Isaac  H.  Maynard,  for  appellant  Alexan- 
der Nelsh,  for  respondents. 

O'BRIEN,  J.  The  court  below  has  reversed 
a  Judgment  recovered  by  the  plaintiff  on  the 
report  of  a  referee.  It  does  not  appear  from 
the  order  that  the  reversal  was  upon  the  facts, 
and  we  must,  therefore,  assume  that  it  was 
upon  some  question  of  law.  The  action  was 
brought  to  compel  the  defendants  to  remove 
obstructions  from  a  public  highway,  and  for 
damages  which  It  was  alleged  that  the  plain- 
tiff bad  sustalued  in  consequence  of  the  un- 
lawful obstruction.  It  was  claimed  that  the 
invasion  of  the  highway  by  the  defendants 
amounted,  to  a  public  nuisance,  and  that  the 
plaintiff,  by  reason  thereof,  had  suffered  such 
special  and  particular  damage  and  injury  as 
enabled  him  to  bring  and  maintain  the  action 
In  his  own  name.  The  facts  found  by  the 
referee  sustain  the  judgment,  and  the  only 
question  for  this  court  to  consider  is  whether 
any  of  them  are  without  any  sufficient  basis 
In  the  proofs,  and  whether  any  of  the  excep- 
tions taken  were  of  such  a  character  as  to 
require  a  reversal  of  the  Judgment.  The  im- 
portant facts  found  are:  First,  tliat  the  de- 
fendants did  place  obstructions  in  a  public 
highway;  and,  secondly,  that  this  unlawful 
act  resulted  in  damages  to  the  plaintiff,  spe- 
cial and  peculiar  to  him,  and  not  of  a  character 
common  to  the  whole  public  It  appeared 
tliat  on  the  27th  day  of  June,  1851,  the  com- 
mUssloners  of  highways  of  the  town  laid  out 
the  road  in  question  by  an  order,  signed  by 
two  of  them.  In  which  the  center  line  of  the 
road,  to  be  three  rods  In  width,  is  described 
by  courses,  distances,  and  monuments.  This 
order  was  duly  recorded  as  required  by  law, 
and  recites  the  fact  that  it  was  made  at  a 
meeting  of  all  the  commissioners  called  for 
that  purpose,  and  after  full  deliberation,  and 
with   the  consent  of   the  jiroperty    owners 
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through  whose  lands  the  road  passed.  It  far- 
ther appeared  that  the  road  was  thereafter 
Included  by  the  public  authorities  In  one  of  the 
road  districts  of  the  town.  The  road  at  the 
point  in  question  was  laid  out  through  a  for- 
est, and  for  some  years  afterwards  it  was 
opened  and  used  only  for  the  purpose  of  draw- 
ing loads  upon  sleds  in  the  winter,  or  the 
passage  of  sleighs.  The  road,  as  opened  at 
the  point  in  question,  did  not  follow  the  sur- 
vey Indicated  in  the  order  in  all  respects,  but 
there  were  deviations  therefrom.  The  limit- 
ed use  of  the  place  as  a  highway  for  some 
years  thereafter  was  sufficient  to  give  to  it 
the  character  of  a  public  road.  It  was  a 
place  over  which  the  public  had  the  right  to 
pass  and  repass,  and  the  fact  that  it  was  not 
sufficiently  improved  for  some  time  to  permit 
the  passage  of  wagons  or  carriages  upon 
wheels  did  not  affect  the  public  right.  About 
10  years  afterwards,  however,  the  road  was 
so  opened,  widened,  and  improved  that  there- 
after it  was  used  and  traveled  by  the  public 
generally  with  wagons  and  carriages,  stlU  fol- 
lowing the  old  line  of  the  sled  road  as  orig- 
inally cut  out  and  opened  through  the  woods 
on  the  premises  now  owned  by  the  defend- 
ants. About  1869,  this  load,  at  the  point  In 
question,  was  changed  for  a  distance  of  10 
or  12  rods  through  the  lands  now  owned  by 
the  defendants,  the  new  or  substituted  road 
being  located  or  placed  a  few  rods  easterly  of 
the  old  road.  The  then  owner  of  the  land, 
one  of  the  defendants'  grantors,  consented  to 
this  change,  and  thereupon  the  road  was  lo- 
cated where  it  now  Is  by  the  public  authori- 
ties and  the  persons  then  owning  the  defend- 
ants' farm.  It  must,  of  course,  be  assumed 
to  be  the  same  width  as  the  original  road, 
namely,  three  rods.  The  referee  was,  there- 
fore, warranted  in  finding  that  the  locus  in 
quo  was  a  public  highway  three  rods  wide. 
He  has  also  found  that  for  the  past  20  years 
this  highway  bad  been  Included  in  one  of  the 
road:  districts  of  the  town,  and  has  been  in 
charge  of  overseers  duly  appointed;  and  that 
the  inhabitants,  including  the  defendants, 
have  been  assessed  for  Its  maintenance  and 
repair.  The  evidence  certainly  warranted 
these  findings.  It  is  quite  true  that  he  has 
also  found  that  at  the  time  this  action  was 
commenced  the  boundaries  of  this  road  as 
traveled,  used,  and  worked,  had  not  been  as- 
certained or  determined  by  the  commissioners 
of  highways  of  the  town.  But  the  place  was 
still  a  highway,  although  its  exterior  lines 
had  not  been  marked  out  or  delineated.  The 
recording  of  the  order,  the  opening  of  the 
road  for  use  in  winter,  the  act  of  the  authori- 
ties In  Including  it  In  one  of  the  road  districts, 
and  the  agreement  between  them  and  the  de- 
fendants' predecessors  in  title  changing  the  lo- 
cation and  establishing  the  road  as  now  used, 
were  all  acts  which  could  be  considered  in  de- 
termining the  fact  as  to  the  existence  at  the 
place  in  question  of  a  public  highway.  There 
was  also  evidence  from  which  the  referee 
could  have  foxmd  tliat  the  defendants  obstruct- 


ed this  highway,  and  he  did  find  that,  on  sev- 
eral occasions  prior  to  the  commencement  of 
this  action,  the  defendants  placed  fences  with- 
in a  foot  and  a  half  or  two  feet  of  the  wagon 
track,  and  so  near  to  the  same  as  to  obstruct 
the  highway,  and  to  hinder  and  prevent  the 
free  use  of  the  same;  that  in  the  winter  sea- 
son these  fences,  so  placed,  caused  the  snow 
to  drift  in  upon  the  track,  and  fill  the  same, 
rendering  It  difficult,  and  sometimes  impos- 
sible, to  travel  thereon.  It  was  not  impor- 
tant that  the  exterior  lines  of  this  road,  three 
rods  In  width,  tiad  not  been  ascertained  or 
designated  with  accuracy  by  the  public  au- 
thorities. The  finding  that  the  defendants  ob- 
structed the  highway  necessarily  Implies  that 
the  fence  was  placed  within  the  limits  of  the 
road.  The  existence  of  the  road  as  such,  and 
the  obstruction  of  it  by  the  defendants,  pre- 
sented to  the  referee  a  mixed  question  of  law 
and  fact,  and,  while  the  proofs  upon  which 
the  findings  of  the  referee  were  based  were 
open  to  review  In  the  court  below.  It  cannot 
be  said  that  these  conclusions  were  erroneous 
as  matter  of  law.  Doughty  v.  Hope,  1  N.  Y. 
79;  Chapman  v.  Gates,  54  N.  T.  132;  Down- 
ing V.  Rugar,  21  W«id.  178;  In  re  James,  43 
Hun,  67;  Potter  v.  Bank,  28  N.  Y.  641;  Van 
Steenbergh  v.  Blgelow,  3  Wend.  43;  Barber 
V.  WInslow,  12  Wend.  102;  Yandermark  v. 
Porter,  40  Hun,  397. 

The  obstruction  of  a  public  highway  is  an 
act  which,  in  law,  amounts  to  a  public  nui- 
sance, and  a  person  who  sustains  a  private 
and  peculiar  injury  from  such  an  act  may 
maintain  an  action  to  abate  the  nuisance,  and 
to  recover  the  special  damages  by  him  sus- 
tained. People  V.  Kerr,  27  N.  T.  193;  Davis 
V.  Mayor,  etc.,  14  N.  Y.  506;  Adams  v.  Pop- 
ham,  70  N.  Y.  410;  Chipman  v.  Palmer,  77 
N.  Y.  51.  The  extent  of  the  injury  is  not  gen- 
erally considered  very  important.  It  should 
be  substantial,  of  course,  and  not  merely  nom- 
inal; and  the  fact  that  numerous  other  per- 
sons have  been  Injured  by  the  act  is  no  ground 
for  a  denial  of  the  relief.  When  the  damage 
or  injury  is  common  to  the  public,  and  special 
to  no  one,  then  redress  must  be  obtained  by 
some  proceeding  in  behalf  of  the  public,  and 
not  by  a  private  action.  Francis  v.  Schoeli- 
kopf,  53  N.  Y.  152;  Doolittle  v.  Supervisors, 
18  N.  Y.  155;  Lansing  v.  Smith,  4  Wend.  0; 
Callanan  v.  Gilman,  107  N.  Y.  360,  14  N.  E. 
264.  The  referee  found  from  evidence  entire- 
ly sufficient  that  the  plaintiff  was  obliged  to 
use  the  road  in  the  winter  for  the  purpose  of 
drawing  logs,  but  on  account  of  the  obstruc- 
tion he  was  for  several  days  compelled  to  take 
another,  and  much  longer,  route,  to  his  pe- 
cuniary damage;  that  at  other  times  he  was 
obliged  to  clear  the  road  from  the  drifts  of 
snow  that  had  accumulated  in  consequence  of 
the  fence,  which  required  time  and  labor;  and 
that  in  some  other  respects  he  was  put  to  ex- 
pense in  the  use  of  the  road  for  his  lawful 
business,  by  reason  of  the  defendants'  acts. 
The  total  damage  peculiar  to  the  plaintiff  the 
referee  found  upon  the  proofs  to  be  $35. 
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These  findingB  bring  the  case  within  the  prin- 
ciple which  permits  a  private  person  to  main- 
tain an  action  to  abate  a  public  nuisance,  and 
to  recover  the  damages  which  he  sustained, 
and  which  were  special  and  peculiar  to  him- 
self, growing  out  of  the  necessity  on  his  part 
to  use  the  road  at  the  time  of  the  obstruction 
more  frequently,  perhaps,  than  his  neighbors. 
The  obstruction  was,  no  doubt,  an  offense 
against  the  public,  but  it  was  none  the  less.  In 
a  special  and  peculiar  sense,  an  injury  to  the 
plaintiff. 

The  defendants  urge  that  the  plaintiff  had 
an  adequate  remedy  at  law  under  the  statute 
for  the  removal  of  such  obstructions  In  public 
highways.  Without  inquiring  whether  this 
be  so  or  not,  it  is  quite  sufficient  to  say  that 
no  such  defense  was  interposed  by  answer  or 
raised  at  the  trial;  and  such  an  objection, 
raised  for  the  first  time  after  Judgment,  is  not 
good  ground  for  reversing  a  Judgment 
Lough  y.  Outerbridge,  143  N.  T.  271,  38  N.  E. 
292.  There  are  some  exceptions  in  the  record, 
taken  by  the  defendants  at  and  after  the  trial 
to  rulings  of  the  referee.  None  of  them  were 
considered  in  the  opinion  of  the  court  below. 
We  have  examined  them  all,  and  are  of  opin- 
ion that  none  of  them  are  sufficient  to  support 
the  Judgment  of  reversaL  For  these  reasons 
we  think  that  the  order  of  the  general  term 
should  be  reversed,  and  the  Judgment  entered 
on  the  report  of  the  referee  affirmed,  with 
costs.    All  concur.     Ordered  accordingly. 


<147  N.  T.  67!) 
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MERRITT  V.  FOWLER  et  al. 

(Court  of  Appeals  of  New  Toric.    Dec.  10^ 

1895J 

ArPB4L — Practicb— TiTLB  or  AppBAb  Book— 
Costs — ^Taxation. 

1.  The  book  on  appeal  from  an  order  deny- 
ing a  motion  to  vacate  an  order  in  a  partition 
suit,  made  on  motion  of  a  judgment  creditor  of 
one  of  the  parties,  and  directing  the  referee  to 
pay  over  to  the  sheriff  sufficient  funds  to  satisfy 
the  judgment,  should  be  entitled  the  same  as  the 
partition  suit,  and  as  a  suit  by  the  judgment 
creditor  against  the  judgment  debtor. 

2.  Costa  on  such  a  motion  are  to  l>e  taxed 
aa  motion  costs,  and  not  costs  as  in  an  action. 

Appeal  from  SDrpreme  court,  general  term. 
First  department. 

Action  for  partition  by  John  A.  Fowler  and 
others  against  Theodore  Fowler.  From  an 
order  (33  N.  Y.  Supp.  1130)  affirming  an  or- 
der denying  a  motion  by  J.  A.  Fowler  to 
vacate  an  order,  on  motion  of  James  A.  Mer- 
Tltt,  directing  the  payment  of  certain  mon- 
eys In  the  hand  of  a  referee  to  J.  A.  Merritt, 
J.  A.  Fowler  appeals.    Modified. 

Isaac  N.  Miller,  for  appellant  William  H. 
Beam,  for  respondents. 

HAIGHT,  J.  The  appeal  book  In  this  case 
Is  iuproperly  entitled:  "In  the  action  of  Mer- 


ritt V.  Fowler."  The  order  appealed  from  Is 
entitled  as  aI>ove  Indicated  in  both  actions. 
The  order,  however,  pertains  to  the  action 
of  "Fowler  v.  Fowler,"  which  is  the  proper 
title.  That  action  was  for  the  partition  of 
real  estate  in  which  a  judgment  had  been 
entered,  appointing  one  Wilbur  'Larremore 
referee  to  make  a  sale.  A  sale  had  been 
made,  and  a  portion  of  the  purchase  price 
paid  over  to  the  referee,  when  Merritt  the 
respondent  in  an  action  brought  by  him 
against  Fowler,  procured  an  attachment  and 
caused  the  same  to  be  levied  upon  Fowler's 
Interest  in  the  hands  of  the  referee  or  under 
his  control,'  and  to  which  he  was  entitled. 
The  action  of  Merritt  v.  Fowler  then  pro- 
ceeded to  Judgment  after  which  an  execu- 
tion was  issued  to  the  sheriff,  who  made  a 
demand  upon  the  referee  to  pay  over  the 
amount  in  his  hands  belonging  to  Fowler,  or 
sufflcient  thereof  to  satisfy  the  execution. 
This  the  referee  refused  to  do,  without  an 
order  of  the  court  Thereupon  motion  was 
made  for  such  order,  notice  thereof  being 
given  to  Fowler  and  all  persons  having  or 
claiming  a  Uen  upon  the  funds.  The  usual 
order  of  reference  was  had.  The  referee 
made  his  report,  and  the  same  remained  on 
file  in  the  clerk's  office  for  the  period  of  eight 
days.  It  was  then  confirmed,  and  the  order 
sought  to  be  set  aside  made,  without  further 
notice  to  the  appellants.  No  exceptions  were 
filed  to  the  referee's  report  by  either  of  the 
appellants.  Some  Irregularities  are  complain- 
ed of,  but  we  think  they  were  properly  dis- 
posed of  In  the  courts  below.  The  only  er- 
ror discovered  by  us  pertains  to  the  allow- 
ance of  costs  as  in  an  action.  In  reference 
to  this,  It  Is  urged  that  the  order  does  the 
appellants  no  barm,  upon  the  ground  that 
If  a  surplus  should  remain  after  payment  of 
the  respondent's  claim,  it  would  go  to  an- 
other lienor,  who  has  not  appealed.  But  we 
tUnk  this  court  ought  not  to  permit  the  or- 
der to  stand,  and  thus  become  a  precedent 
which  may  be  misleading  in  the  future.  This 
is  a  proceeding  In  an  action,  and  not  a  spe- 
cial proceeding.  It  is  a  motion  to  distribute 
moneys  in  court  In  the  hands  of  Its  referee, 
and  the  practice  pertaining  thereto  Is  anal- 
ogous to  that  of  the  distribution  of  surplus 
funds  in  foreclosure  actions.  Costs  allowable 
in  such  proceedings  are  motion  costs  and  dis- 
bursements, and  not  costs  as  in  an  action. 
McDermott  v.  Hennesy,  0  Hunt,  59;  Bank 
V.  Sharer,  25  Hun,  409. 

The  order  appealed  from  should  be  modi- 
fied as  to  the  allowance  of  costs  so  as  to 
conform  to  the  views  herein  expressed,  and, 
as  so  modified,  affirmed,  without  costs  of 
this  appeal  to  either  party.  If  the  parties 
are  unable  to  agree  as  to  the  amotmt  of  the 
costs  and  disbursements  tlrnt  should  be  in- 
serted in  the  order,  the  same  may  be  fixed 
by  the  special  term.  All  concur.  Ordered  ac- 
cordingly. 
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PEOPLB  ex  rd.  LEHIGH  YAL.  RT.  CO.  t. 
OITY  OF  BUFFALO. 

(Court  of  Appeals  of  New  Tork.    Dec.  10, 
1895.) 

KuBiciPAL  CoKPoiUTioKB— Local  Assbsskbhtb— 
VaIiIDITT — Ambnokbrt — Cbbtioraki. 

1.  Laws  1881,  c.  lOS  (Buffalo  City  Charter) 
i  405,  aothorizes  the  ci^  to  dredge,  deepen, 
and  maintain  the  Buffalo  river,  and  to  defray 
the  expense  by  local  assessment;  section  143 
provides  that  the  common  conncil  shall  fix  the 
amount  to  be  raised  by  local  assessment;  sec- 
tion 145  declares  that  the  assessors  shall  assess 
the  amount  ordered  to  be  assessed  for  local  im- 
novements  on  the  land  benefited  by  the  work. 
Beld,  that  the  assessors,  and  not  the  common 
council,  were  anthorized  to  fix  the  district  of 
an  assessment  for  dredging  the  riyer. 

2.  Under  Laws  1891,  c.  105  (Buffalo  City 
Charter)  ^  101,  snbd.  5,  providing  that  If, 
on  certiorari  to  review  lociQ  assessments,  an 
assessment  be  found  illegal,  the  court  may  or- 
der It  canceled,  and  that  if  an  assessment  be 
irregular  or  defective  because  of  any  imperfect 
description  of  the  land  sought  to  be  assessed 
the  court  may  order  the  assessment  roll  re- 
turned to  the  common  council  for  amendment 
or  correction,  the  court  may  order  an  assess- 
ment roll  returned  to  the  council  where  the  as- 
sessment is  illegal  as  to  the  greater  part  of  re- 
lator's land  included  therein. 

8.  Laws  1891,  c.  105  (Buffalo  City  Charter) 
I  154,  providing  that  the  common  conncil  may 
amend  an  assessment  roll,  or  refer  it  back  to 
the  assessors  for  a  new  assessment,  applies  to 
an  assessment  returned  to  the  council  on  certio- 
rari, under  section  101,  for  amendment  or  cop- 
rection. 

4.  Since,  nnder  Laws  1891,  e.  105  (Buffalo 
City  Charter)  i  408,  an  asaossment  must  pre- 
cede the  contract  for  the  work  to  be  done,  the 
fact  that  the  common  conncil  irregularly  con- 
tracted for  excavating  at  a  gross  sum,  instead 
of  at  80  much  per  cubic  yard,  does  not  affect 
the  validity  of  the  assessment. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

Certiwarl  by  the  Lehigh  Valley  Railway 
Company  against  the  city  of  Buffalo  to  re- 
view an  assessment.  From  an  order  of  the 
general  term  (36  N.  Y.  Supp.  ISl)  affirming 
an  order  for  defendant,  relator  appeals.  Af- 
firmed. 


Herbert  P.  Blssell,  fbr  appellant 
Laugblln,  for  respondent 


Frank  a 


ANDREWS,  a  J.  We  think  the  order 
In  this  case  should  be  afDrmed,  and  we  shall 
briefly  consider  some  of  the  questions  not  re- 
ferred to  In  the  elaborate  opinion  of  Judge 
(3reen  at  special  term. 

L  The  dalm  that  the  district  of  assessment 
should  have  been  fixed  by  the  common  coun- 
cil, and  not  by  the  assessors,  dex)end8  upon 
the  provisions  of  the  charter.  It  was  compe- 
tent for  the  legislature  to  prescribe  the  pub- 
lic agency  to  which  this  power  should  be 
committed.  It  conid  have  imirased  this  duty 
ai)on  the  common  council,  or  on  a  board  of 
commissioners,  or  on  the  assessors.  Spencer 
T.  Merchant,  100  N.  T.  685,  3  N.  B.  682.  The 
charter  does  not  in  direct  terms  declare  that 
the  assessors  are  to  determine  the  district  of 
assessment    But  we  tblnk  this  is  the  dear 


Implication  from  its  provisions.  By  section 
405  of  the  charter  (chapter  106,  Laws  1891). 
the  city  is  authorized  to  dredge,  deepen,  and 
maintain  the  Buffalo  river,  and  to  defray  the 
expense  out  of  the  general  fund,  or  by  local 
assessment  Section  143  provides  that  the 
common  council  shall  estimate  and  fix  the 
amount  of  money  to  be  raised  by  local  a»- 
sessmeat  There  Is  no  provision  that  the 
common  council  shall  fix  the  assessment  dis- 
trict In  the  absence  of  any  Indication  that 
the  assessors  or  other  body  should  possess 
this  power.  It  might  very  well  be  that  it 
would  reside  with  the  common  council,  un- 
der the  grant  of  legislative  power.  .  But  sec- 
tion 145  declares  that  the  board  of  assesson 
shall  assess  the  amount  ordered  to  be  a»- 
sessed  for  local  improvements  upon  the  par- 
cels of  land  benefited  by  tbe  work,  act,  or  im- 
provement, in  proportion  to  snch  benefit 
The  common  council,  nnder  the  charter,  are 
to  determine  what  local  Improvements  shall 
be  made,  and  tbe  amount  to  be  locally  as- 
sessed therefor.  But  the  clear  implication 
from  section  145,  in  the  absence  of  any  oth- 
er charter  provision  on  the  subject.  Is  that  the 
assessors  are  both  to  fix  the  district  of  assess- 
ment and  distribute  the  tax.  The  parties  in- 
terested are  authorized  to  file  objections  to 
the  assessment  when  made,  and  are  entitled 
to  a  hearing  before  the  common  council,  and 
they  have  an  opportunity  In  this  way  of  hav- 
ing the  common  council  pass  upon  the  ques- 
tion whether  the  assessors  erred  in  fixing 
the  assessment  district 

2.  The  order  directed  that  tbe  assessment 
roll  should  be  returned  by  the  comptroller  of 
tbe  dty  to  tbe  common  council  to  amend  or 
correct  the  same  according  to  law.  The  or- 
der sending  back  tbe  assessment  to  the  com- 
mon council  fbr  amendment  or  correction  was 
based  on  the  finding  of  the  court  that  the  as- 
sessment of  the  relator's  property  was  unau- 
thorized and  illegal  in  so  far  as  It  Included 
the  portion  of  its  land  not  abutting  on  Buffa- 
lo river,  and  lying  south  of  the  Buffalo  Creek 
Railroad,  which  portion,  consisting  of  more 
than  2(X)  acres  of  land,  was  separated  by  the 
roadway  of  the  Buffalo  Creek  Railroad  Com- 
pany from  the  portion  of  the  relator's  land, 
comprising  about  SO  acres,  abutting  on  the 
Buffalo  river.  The  court  reached  tbe  conclu- 
sion that  the  portion  of  relator's  land  south 
of  the  Buffalo  Creek  Railroad  was  so  situ- 
ated that  It  could  not  be  benefited  by  the 
proposed  improvement  and  was  therefore  Ille- 
gally embraced  in  the  assessment  Bnt  the 
conrt  decided  that  the  SO  acres  was  properly 
assessable.  There  Is  in  the  evidence  some 
color  for  the  claim  made  In  behalf  of  the 
city  that  the  assessors,  in  making  the  assess- 
ment, considered  not  only  the  benefit  to  the  80 
acres,  but  included  the  whole  tract  In  the  as- 
sessment by  inadvertence.  It  is  contended  In 
behalf  of  the  relator  that  the  council  having 
decided  that  the  assessment  was  illegal  as  to 
the  larger  portion  of  the  land  included  there- 
in. It  was  ttie  doty  of  the  oourt  to  cancel  and 
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annnl  the  assessment,  and  that  It  had  no 
power  to  send  It  back  for  correction.  This 
question  aiso  depends  upon  the  provisions  of 
the  charter.  Section  101  regulates  the  review 
on  certiorari  of  the  legality  of  assessments  for 
local  improvements.  The  fifth  subdivision  of 
the  section  declares  that  If  It  is  established  In 
such  proceeding  that  the  assessment  Is  Ille- 
gal, for  any  reason,  "the  court  may  order 
that  said  assessment  be  canceled,  and  the 
same  shall,  therefore,  be'  canceled  by  the 
comptroller  or  other  proper  ofBcer  of  the  city," 
and  that  "when  It  Is  alleged  or  established 
that  the  said  assessment  Is  Irregular  or  de- 
fective on  account  of  any  Imperfect  descrip- 
tion of  the  land  sought  to  be  assessed,  or  any 
defect  or  Irregularity  which  can  be  correct- 
ed without  prejudice  to  any  of  the  parties  In- 
terested therein  or  affected  thereby,  the  court 
may  order  the  assessment  roll  so  corrected 
or  amended,  or  may  order  that  the  assess- 
ment roll  be  returned  to  the  common  council 
to  amend  or  correct  It  pursuant  to  law." 
The  illegality  found  by  the  court  did  not  go 
to  the  jurisdiction  of  the  assessors  to  assess 
the  30  acres  abutting  on  the  river  Included 
with  the  other  property  of  the  relator.  The 
so-called  illegality  was  at  most  an  error  in 
judgment  on  the  part  of  the  assessors,  in  in- 
cluding property  of  the  relator  in  the  assess- 
ment not  benefited  by  the  proposed  Improve- 
ment in  connection  with  property  belonging 
to  the  relator  which  was  assessable.  The  ab- 
solute annulment  and  cancellation  of  the  as- 
sesRuent  by  reason  of  this  mistake  would  re- 
lieve the  relator's  land  which  was  subject  to 
assessment  from  bearing  its  proper  share  of 
the  burden.  This  inequitable  result  is  pre- 
vented by  construing  the  inclusion  in  the  as- 
sessment of  nonassessable  with  assessable 
land  as  a  defect,  subject  to  correction  under 
the  fifth  subdivision  of  section  101,  and  this 
construction  should,  we  think,  be  given.  The 
court  is  authorized  to  send  back  an  assess- 
ment roll,  which  is  defective  or  Irregular,  to 
the  common  council,  to  "amend  or  correct  It 
pursuant  to  law."  The  only  authority  of  the 
common  council  on  the  subject  of  annulling 
or  correcting  an  assessment  roll  is  contained 
In  section  154  of  the  charter,  which  relates 
to  the  ordinary  jurisdiction  of  the  common 
council  on  the  hearing  of  objections  In  the 
first  instance.  The  common  council  are  to 
"hear  the  objections  and  confirm  the  roll  or 
amend  It,  or  refer  it  back  to  the  board  of  as- 
sessors to  make  a  new  assessment";  and,  by 
section  155,  the  board  of  assessors,  on  an  its- 
sessment  being  sent  back  by  the  common 
council '  to  make  a  new  assessment,  are  re- 
quired to  "forthwith  proceed  to  make  a  new 
assessment  in  the  same  manner  as  is  provid- 
ed for  original  assessments."  We  think  these 
provisions,  by  analogy,  regulate  the  action  of 
the  common  council  in  case  an  assessment 
toll  is  returned  by  order  of  the  court  under 
section  101.  It  may  annul  the  whole  assess- 
ment, or  send  it  back  for  a  new  assessment 
of  the  relator's  land.     It  does  not  appear 


what  has  been  done,  if  anything,  since  the 
making  of  the  order  appealed  from. 

8.  The  alleged  irregularity  in  the  resolution 
of  the  common  council,  subsequently  rescind- 
ed, to  let  the  contract  for  the  work  at  a  gross 
sum  (the  aggregate  of  the  itemized  bid  based 
upon  the  plans  and  specifications  for  the 
work)  did  not  afCect  the  validity  of  the  as- 
sessment The  assessment  Is,  under  the  char- 
ter, to  precede  the  contract  for  the  work. 
Section  408.  The  Original  resolution  for  let- 
ting the  contract  was  rescinded,  and  a  new 
contract  was  authorized  for  the  work,  at  a 
specified  price  per  yard  for  rock  and  earth 
excavation,  in  accordance  with  the  bid. 

4.  The  opinion  below  contains  an  elaborate 
and  able  review  of  the  question  whether  the 
land  of  the  relator  abutting  on  the  river,  al- 
though above  the  point  where  the  improve- 
ment terminates,  could  be  deemed  benefited 
by  the  improvement  The  rock  in  the  bed  of 
the  river,  below  the  relator's  land,  prevented 
Its  navigation.'  Above  the  improvement 
along  the  relator's  water  front  on  the  river, 
there  was  little,  if  any,  rock;  and,  at  a  com- 
paratively small  expense,  Oie  channd  can  be^ 
made  navigable  by  dredging.  It  certainly 
cannot  be  said,  as  matter  of  law,  that  the  re- 
moval of  the  rock  below  the  plaintifT's  land, 
which  makes  it  possible  for  the  extension  of 
navigation  of  the  river,  at  small  expense, 
along  the  relator's  land,  will  not  add  to  its 
value.  ,We  concur  with  the  reasons  of  the 
court  at  special  term  on  this  question. 

There  are  some  minor  points  raised  In  tiie 
brief  of  relator's  counsel.  We  have  examined 
them,  and  are  satisfied  that  they  are  with- 
out merit  The  order  should  be  affirmed, 
with  costs.     All  concur.    Order  afilrmed. 


(147  N.  Y.  665) 
FANEDIIi  HALIi  NAT.  BANK  v.  BUS- 

SINO  et  al. 

(Court  of  Appeals  of  New  Yortc    Dec  10, 

1895.) 

Rbcbivebs — FiLiso  Ordkb  or  Appoiktuknt — Bv- 

rsoT  on  Dbpendadt's  Iiind-^Ordeb  of  Balb. 

1.  Where  an  order  appointing  a  receiver 
in  supplementary  proceedings  was  filed  in  a 
county  in  which  the  judgment  debtor  had  land, 
but  in  which  the  judgment  was  not  docketed, 
the  receiver  cannot,  more  than  10  years  after 
snch  filing,  sell  the  land  so  as  to  affect  the  title 
of  the  purchaser  at  a  partition  sale  in  a  suit  by 
the  grantee  of  the  judgment  debtor's  executor, 
in  which  the  receiver's  interest  was  not  estal>- 
lished,  though  Code  Civ.  Proc.  S  2468,  provides 
that  on  the  filing  of  an  order  appointing  a  re- 
ceiver in  the  county  in  -which  property  of  the 
judgment  debtor  is  situated  the  property  is 
vested  in  the  receiver. 

2.  A  collateral  attack  on  the  partition  suit 
cannot  be  made  in  a  motion  to  set  aside  an 
order  for  the  sale  of  the  laud  by  the  receiver. 

3.  The  purchaser  may,  on  motion,  set  adde 
such  an  order. 

Appeal  from  supreme  conit,  general  term. 
First  department. 

Action  by  Faneull  Hall  National  Bank 
against  John  Bussing  and  others.  John  H. 
Rogan  was  api>ointed  receiver  of  defendant 
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Bussing  In  supplementary,  proceedings,  and 
wmiam  D.  Beck  moved  to  set  aside  an  order 
directing  the  receiver  to  sell  certain  land. 
From  an  order  of  the  general  term  (32  N. 
Y.  Supp.  1142)  affirming  an  order  of  special 
term  denying  tbe  motion,  Becl^  appeals.  Re- 
versed. 

Isaac  H.  Maynard,  for  appellant  Fred'k 
Smyth,  for  resx>ondent 

BARTLBTT,  J.  On  the  5th  of  April,  1876, 
the  plaintiff  recovered  tvro  Judgments  against 
the  defendant,  John  Bussing,  aggregating  $2,- 
400.  On  the  SUi  of  July,  1876,  the  First  Nar 
tlonal  Bank  of  Port  Chester  also  recovered  a 
judgment  against  the  defendant  for  $829.30. 
A  receiver  was  appointed  In  supplementary 
proceedings  under  all  the  Judgments  In  the 
city  and  county  of  New  York,  and  tbe  orders 
filed  and  recorded  In  Westchester  county  in 
tbe  autumn  of  1876.  At  that  time  the  judg- 
ment debtor  owned  a  quarter  Interest  in 
14%  acres  of  land  at  Rye  Beacb,  In  Weat- 
cbester  county.  John  Bussing,  tbe  Judgment 
debtor,  died  January  8,  1877,  leaving  a  will, 
and  making  bis  wife  executrix  with  full 
power  to  sell  bis  real  estate;  and  in  pursu- 
ance thereof  she  conveyed  testator's  inter- 
est in  the  Rye  Beach  property  to  her  brother, 
Ebenezer  Valentine,  but  the  deed  was  not  re- 
corded until  February  10,  1885.  Prior  to 
1884,  WUliam  D.  Beck,  the  appellant,  bad 
become  tbe  owner  of  the  Rye  Beach  proper- 
ty, with  tbe  exception  of  tbe  Judgment  debt- 
or's interest,  and  during  that  year  Valen- 
tine, the  grantee  of  Bussing's  share  of  the 
property,  commenced  an  action  in  partition 
against  Beck,  which  proceeded  to  Judgment 
and  sale,  and  Beck,  the  appellant,  purchased 
tbe  entire  property.  For  about  10  years 
thereafter  Beck  remained  in  undisturbed 
possession  until  motion  was  made  in  the 
spring  of  1894  for  an  order  requiring  the  re- 
ceiver in  supplementary  proceedings  to  sell 
tbe  right,  title,  and  interest  of  tbe  Judgment 
debtor.  Bussing,  in  tbe  property.  This  order 
was  granted,  and  Beck  moved  to  vacate  it, 
to  set  aside  the  receivership,  and  for  other 
relief.  This  motion  was  denied  without 
opinion  in  tbe  court  below,  either  at  special 
or  general  term,  and  tbe  correctness  of  that 
decision  is  now  to  be  considered. 

It  is  to  'be  remarked  that  Amanda  Bussing, 
the  executrix  of  the  Judgment  debtor,  con- 
sented to  the  order  of  sale  notwithstanding 
the  fact  that  18  years  b^ore  she  had  con- 
veyed to  tbe  grantor  of  tbe  appellant  tbe 
Judgment  debtor's  interest  in  tbe  Rye  Beach 
property.  It  also  appears  that  the  original 
receiver  in  supplementary  proceedings,  ap- 
pointed in  1876,  was  discharged  without  no- 
tice to  any  one  March  20,  1894,  and  John  H. 
Began,  tbe  present  receiver,  was  appointed 
in  his  place,  gave  bond,  and  entered  upon  tbe 
discharge  of  his  duties.  The  material  facts 
are  not  disputed.  The  position  of  the  pres- 
ent receiver  Is  that  filing  and  recording  in 


Westchester  county,  in  the  autumn  of  1876; 
the  orders  appointing  the  original  receiver, 
vested  In  the  latter  the  legal  title  of  the  Judg- 
ment debtor,  and  that  the  subsequent  sale 
by  tbe  executrix  of  the  Judgment  debtor  of 
bis  Interest  in  the  property  to  Valentine  was 
a  nullity;  that  the  legal  title  passed  from 
the  original  receiver  to  the  present  receiver 
by  virtue  of  the  order  of  March  20,  1894,  to 
which  reference  has  already  been  made.  We 
think  this  po8lti(Mi  is  unsound,  and  arises 
from  a  failure  to  apprehend  the  proper  func- 
tions of  a  receiver  appointed  in  proceedings 
supplementary  to  the  execatlon.  It  is  true, 
the  Code  of  Civil  Procedure  (section  2468> 
provides  that  on  filing  the  order  appointing 
the  receiver,  or  a  certified  copy,  In  the  coun- 
ty where  the  property  is  situated,  the  real 
property  is  vested  in  the  receiver.  This 
section,  however,  is  to  be  read  and  construed 
in  connection  with  the  other  provisions  of 
the  statute,  and  cannot  be  taken  literally. 
It  must  be  constantly  kept  In  mind  that  the 
receiver  is  appointed  in  proceedings  supple- 
mentary to  the  execution,  and  takes  no  such 
absolute  title  to  real  estate  as  would  enable 
him  to  sell  it  when  it  Is  subject  to  the  lien 
of  Judgments,  and  can  be  sold  under  execu- 
tions issued  thereon  in  the  manner  pointed 
out  by  statute,  and  subject  to  all  rights  of 
redemption.  The  receiver's  title  to  the  real 
estate  is  a  qualified  one  in  tbe  nature  of  a 
security  for  the  plaintiff  in  the  Judgment. 
It  does  not  divest  the  debtor  of  the  legal 
title,  but  tbe  latter's  conveyance  of  tbe  prem- 
ises would  be  subject  to  tbe  claim  of  tbe  re- 
ceiver. The  proceedings  supplementary  to 
the  execution,  as  provided  by  the  Code  of 
Civil  Procedure,  are  a  substitute  for  the  for- 
mer creditors'  bill  in  chancery,  and  are  a 
summary  mode  of  ascertaining  the  judgment 
debtor's  property  interests  of  every  kind.  It 
Is  only  when  the  remedy  at  law  has  been 
Invoked  and  exhausted  that  the  creditor  may 
avail  himself  of  those  more  effective  reme- 
dies which  are  to  be  fouud  In  a  court  of 
equity. 

Applying  these  principles  to  tbe  situation 
presented  in  the  cose  at  bar  when  the  orig- 
inal receiver  was  appointed  in  1876,  we  find, 
BO  for  as  this  record  discloses,  that  the  judg- 
ments of  the  two  banks,  under  which  supple- 
mentary proceedings  were  instituted  in  tbe 
city  and  county  of  New  York,  were  not 
docketed  in  Westchester  county;  that  no  ex- 
ecutions have  ever  been  Issued  to  the  sheriff 
of  Westchester  county;  that  no  effort  has 
been  made  to  exhaust  the  remedy  at  law  as 
to  this  property.  So  far  as  relates  to  the 
Westchester  real  estate,  the  judgment  cred- 
itors did  not  require  the  aid  of  a  receiver  or 
of  a  court  of  equity  to  sell  the  interest  of 
the  judgment  debtor  therein.  It  was  only 
necessary  to  sell  under  execution  at  law  In 
the  manner  provided  by  the  statute.  It 
therefore  follows  that  the  supplementary 
proceedings  instituted  In  the  city  and  county 
of  New  York  in  1876,  and  tbe  filing  of  orders 
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in  Westchester  connty,  were  Ineffectual  to 
vest  In  the  receiver  appointed  therein  any 
Interest  whatever  In  the  Westchester  real 
«8tate.  The  Issuing  of  executions  to  the 
sheriff  of  the  city  and  county  of  New  Tork, 
and  the  return  thereof  unsatisfied,  did  not 
tend  in  any  way  to  show  that  the  remedy 
at  law  had  be«i  exhausted  as  against  the 
Westchester  real  estate.  This  court  has  re- 
cently construed  the  Code  of  Civil  Procedure 
(section  2468)  as  to  vesting  the  debtor's  real 
property  in  a  receiver  appointed  In  supple- 
mentary proceedings.  Bank  t.  Quacken- 
bush,  143  N.  T.  567,  38  N.  E.  728,  and  cases 
cited.  Judge  O'Brien  says:  "But  this  provi- 
sion cannot  refer  to  real  estate  which  is  not 
bonnd  by  the  lien  of  any  judgment,  or 
against  which  no  execution  has  been  issued 
upon  which  It  could  be  sold.  As  to  real  es- 
tate 80  situated,  the  creditor  does  not  need 
a  receiver  or  any  other  equitable  relief.  A 
court  of  equity  will  never  appoint  a  receiver 
for  tbe  purimse  of  doing  for  the  creditor 
what  he  may  do  for  himself."  Under  the 
mle  as  thus  laid  down  the  conveyance  made 
to  Valentine  by  the  executrix  of  the  judg- 
ment debtor  In  1878  of  his  interest  in  the 
Westchester  real  estate  vested  a  good  title, 
free  from  the  liens  of  the  judgments  of  the 
two  banks  or  of  any  claim  of  the  receiver. 
If  we  assume,  for  the  argument's  sake,  that 
the  judgments  were  docketed  in  Westches- 
ter county,  they  ceased  to  be  liens  after  10 
years  from  the  filing  of  the  judgment  roll, 
BO  that  since  1886  the  property  has  not  been 
finbject  to  execution  and  sale  under  the  judg- 
ments. Code  Civ.  Proc.  §  1251.  The  appel- 
lant became  the  owner  of  the  entire  proper- 
ty In  1885  under  the  sale  in  partition. 

Ct  also  appears  that  no  Hens  were  estab- 
lished before  the  referee  In  the  partition  ac- 
tion, although  opportunity  was  duly  afforded 
as  provided  by  law. 

The  judgment  creditors  had,  for  10  years 
from>  the  filing  of  the  judgment  rolls,  an  am- 
ple remedy  at  law  against  this  proi>erty, 
which  they  failed  to  Invoke,  and  if  they 
were  damaged  by  the  conveyance  of  the  ex- 
ecutrix of  the  judgment  debtor  to  Valentine, 
during  that  period.  It  was  dne  to  their  fail- 
ure to  at  once  docket  the  judgments  In  West- 
chester county,  and  proceed  to  sale  thereun- 
der. Having  suffered  their  remedy  at  law 
to  lapse,  all  equlta'ule  remedies  are  also  cut 
off.  Borst  V.  Corey,  16  N.  Y.  505.  The  at- 
tempt to  break  the  force  of  the  deed  from 
the  executrix  to  Valentine,  and  the  partition 
suit  based  thereon,  by  the  aflidavlt  of  Valen- 
tine, to  the  effect  that  he  never  accepted  the 
deed,  and  did  not  Institute  the  partition  ac- 
tion, must  fall  for  two  reasons,  viz. :  First, 
the  collateral  attack  on  the  deed  and  parti- 
tion suit  cannot  be  entertained  on  this  mo- 
tion; and,  second,  the  affidavit  is  wholly  dis- 
credited by  the  complaint  verified  by  Valen- 
tine in  an  earlier  partition  suit  relating  to 
the  same  premises,  but  which  did  not  pro- 
csed  to  judgment,  wherein  be  alleges  that 


he  had  an  estate  of  inheritance  In  the  prop- 
erty, consisting  of  an  undivided  fourth  in- 
terest. We  are  of  opinion  that  the  appel- 
lant, as  the  grantee  of  the  judgment  debtor's 
title,  had  a  standing  in  court,  was  entitled 
to  make  this  motion,  and  that  it  should  have 
been  granted.  The  orders  of  the  special  and 
general  terms  should  be  reversed,  with  costs 
to  the  appellant  In  all  the  courts,  and  the 
order  entered  at  special  term  May  10,  1894, 
authorizing  and  directing  the  receiver  to  sell 
the  real  property  In  question,  should  be  va- 
cated.   All  concur.    Ordered  accordingly. 


(147  N.  T.  652,  723) 

CARLSON' T.  WINTBRSON. 

(Court  of  Appeals  of  New  York.     Dec.  10, 

18»5.) 

AppbaI/— Ombctions— SDrriciKNur  —  Rdumos  os 

— RBVEKSAL — EVIDBNOB — REMIT- 
TITUR—AmENDMBST. 

1.  A  reversal  cannot  be  had  for  the  overrul- 
ing of  an  objuctioD  to  a  statement  of  plaintiff's 
counsel  to  the  jaron,  after  they  were  called, 
that  plaintiff's  principal  witness  was  a  convict, 
and  nig  asking  them  whether  the  fact  would 
prejudice  them  against  believing  the  witness  if 
his  testimony  in  other  respects  appeared  trust- 
worthy, or  was  corroborated,  where  it  does  not 
appear  that  any  of  the  jurors  answered  the  ques- 
tion, or  that  any  challenge  was  interposed  in 
consequence  of  any  information  derived  from 
the  qnestion. 

2.  Where  an  objection  to  evidence  specifical- 
ly stating  the  groands  of  objection  has  once 
been  sustained,  a  subsequent  general  objection 
to  the  same  evidence,  when  sought  to  be  intro- 
duced immediately  afterwards,  will  be  luld  to 
have  been  made  on  the  same  grounds. 

3.  Before  a  witness  can  testify  to  the  general 
reputation  of  another  witness,  it  must  be  shown 
that  he  is  familiar  therewith. 

4.  A  witness  who  testified  on  cross-exam- 
ination that  he  was  once  in  prison,  may,  on  re- 
direct examination,  state  the  crime  for  which 
he  was  imprisoned. 

5.  On  reversal  of  a  judgment  an  execution 
sale  thereunder  was  vacated,  the  remittitur  re- 
quiring defendant  to  pay  the  proceeds  thereof 
into  court,  to  abide  final  determination.  Held 
that,  where  it  appears  on  a  suloequent  appeal 
from  a  judgment  entered  on  a  retrial  that  the 
same  property  wag  sold  under  an  execution  un- 
der the  judgment  appealed  from,  the  remittitur 
on  the  former  appeal  will  be  modified  by  strikhig 
out  that  part  requiring  payment  into  court. 

Appeal  from  common  pleas  of  New  York 
city  and  connty,  general  term. 

Action  by  Louise  Carlson  against  Maria  L. 
WInterson  on  a  note.  From  an  affirmance 
by  the  general  term  of  the  court  of  common 
pleas  (31  N.  Y.  Supp.  430)  of  a  judgment  of 
the  general  term  of  the  city  court  (29  N.  Y. 
Supp.  1142)  affirming  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Also  motion  to  correct 
remittitur  of  court  of  appeals  on  a  former 
•appeal  40  N.  B.  995,  146  N.  Y.  345.  Mo- 
tion granted.    Judgment  affirmed. 

B.  F.  Bullard,  for  appellant  Hector  M. 
Hltchlngs,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  the  amount  of  a  promissory  note  for 
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$500,  with  the  Interest  that  had  accrued 
thereon.  The  defense  is  that  the  note  was 
a  forgery.  It  is  claimed  on  behalf  of  the 
plaintiff  that  the  defendant  employed  one 
B.  O.  Tengzelius  to  Investigate  the  financial 
standing  of  one  CoUingwood,  against  whom 
the  defendant  bad  a  claim  for  $9,000;  that 
she  gave  him  the  note  in  auestion  in  advance 
of  his  performing  the  services,  under  an 
agreement  that  be  would  return  the  note  in 
the  event  of  his  not  doing  any  work  on  the 
case.  He  thereupon  transferred  the  note  to 
the  plaintiff  in  payment  of  an  antecedent  in- 
debtedness, and  subsequently  reported  to  the 
defendant  to  the  effect  that  he  had  made 
Inquiry  in  reference  to  the  property  held  by 
CoUingwood,  and  that  the  same  was  In  his 
daughter's  name.  The  defendant  denies  that 
she  ever  signed  the  note  in  question,  or  any 
other  note,  for  Tengzelius,  but  that  she  had 
a  talk  with  him,  and  agreed,  if  he  would 
collect  the  claim  against  CoUingwood,  she 
would  pay  him  $500  out  of  the  money  col- 
lected. The  Jury  found  a  verdict  for  the 
plaintiff,  and  the  judgment  entered  thereon 
has  been  affirmed  in  the  general  terms  of  the 
city  court  and  of  the  court  of  common  pleas. 

We  confess  we  have  grave  doubts  as  to 
the  Justice  of  this  claim,  and  we  cannot  es- 
cape the  suspicion  that  an  old  lady  has  been 
trloktd  and  defrauded.  But  we  have  discover- 
ed no  way  in  which  we  can  Interfere.  The  evi- 
dence was  conflicting.  Tengzelius  swore  that 
the  note  was  signed  by  the  defendant  in  his 
pi'esence.  She  testified  that  it  was  not.  Ques- 
tions as  to  the  weight  of  evidence  are  with  the 
trial  court  and  the  general  term,  and  the  re- 
sponsibility for  the  correct  determination  of 
the  facts  rests  upon  those  courts.  We  are  lim- 
ited to  a  review  of  the  law. 

After  the  Jurors  were  called,  the  plaintiff's 
counsel  stated  that  the  plaintiff's  principal 
witness  (referring  to  Tengzelius)  had  served 
a  term  in  the  penitentiary,  and  asked  the 
Jurors  whether  that  fact  would  prejudice 
them  against  believing  him  if  his  testimony 
in  other  respects  appeared  trustworthy,  or 
was  corroborated  by  other  evidence.  The 
defendant's  counsel  interposed  an  objection, 
which  was  overruled,  and  an  exception  taken. 
We  are  now  asked  to  reverse  the  judgment 
because  of  this  ruling.  But  it  does  not  ap- 
pear to  us  to  present  any  question  which  we 
can  consider,  for  the  reason  that  It  does  not 
appear  that  the  Jurors,  or  either  of  them, 
made  any  answer  to  the  question,  or  that 
any  chaUenges  were  interposed,  either  per- 
emptory or  otherwise,  In  consequence  of  any 
information  derived  from  such  question.  One 
Porwood  was  sworn  as  a  witness  for  the  de- 
fendant, and  testified  that  he  was  in  business 
with  the  Atlas  steamers,  and  knew  Tengze- 
lius. Had  seen  him  in  their  company  many 
years  ago,  and  supposed  he  was  with  them 
two  or  three  years.  He  was  then  asked  to 
give  his  general  reputation.  This  was  ob- 
jected to  by  the  plaintiff's  counsel  as  Irrele- 
vant,  incompetent,   and  immaterial,   unless 


confined  to  veracity;  and  that  no  foundation 
had  been  laid.  The  court  remarked  that, 
after  ascertaining  whether  the  witness  has 
knowledge  as  to  Tengzelius'  reputation  for 
truth  and  veracity  in  the  community  where 
he  resides,  the  defendant  might  ask  him  as . 
to  such  reputation,  but  that  the  defendant 
must  first  show  that  the  witness  knows  such 
reputation.  The  same  question  was  then  re- 
peated by  counsel.  The  plaintiff  stiU  object- 
ing, the  objection  was  sustained,  and  an  ex- 
ception taken.  When  the  question  was  re- 
newed, the  plaintiff,  in  Interposing  his  ob- 
jFction,  did  not  repeat  as  a  ground  that  no 
foundation  had  been  laid  showing  the  wit- 
ness' competency  to  speak  as  to  character. 
But  this  ground  was  distinctly  stated  in  the 
objection  first  stated,  upon  which  tlie  court 
had  made  Its  ruling,  and  under  which  the 
evidence  was  excluded,  and  a  repetition  of 
the  question  or  the  grounds  of  objections  ap- 
pears to  us  to  have  been  unnecessary.  The 
witness  was  again  asked  whether,  from  the 
general  reputation  of  Tengzelius,  he  would 
believe  him  under  oath.  This  was  objected 
to  upon  the  ground  that  no  foundation  had 
been  laid,  and  the  objection  was  sustained. 
And  again  he  was  asked  as  to  what  his  gen- 
eral reputation  was  as  to  moral  character. 
This  was  again  objected  to,  but  the  afore- 
mentioned groimd  was  not  repeated.  The 
objection  was  sustained,  and  an  exception 
taken.  These  questions  succeeded  each  oth- 
er in  the  order  named,  and  the  ground  of 
the  objection,  we  think,  must  have  been  un- 
derstood as  applying  to  each.  Dilleber  v. 
Insurance  Co.,  69  N.  Y.  236-260.  Forwood 
had  not  testified  that  be  knew  the  general 
reputation  of  Tengzelius.  He  had  not,  there- 
fore, qualified  himself  to  answer  the  ques- 
tion objected  to,  and  the  court  had  the.  right 
to  exclude  his  answers  for  this  reason.  It  Is 
true,  the  court  in  its  remarks  went  a  step 
further,  and  stated  that  the  witness  should 
show  his  knowledge  as  to  the  reputation  of 
Tengzelius  for  truth  and  veracity.  But  this 
remark  of  the  court,  we  think,  did  not  excuse 
the  defendant  from  showing  that  his  witness 
was  qualified  to  answer  the  question  pro- 
pounded in  order  to  make  her  exception  avail- 
able. In  2  PhU.  Bv.  432,  it  is  said:  "The 
regular  mode  of  examining  into  the  general 
character  of  a  witness  is  by  inquiring  of  the 
witnesses  who  are  called  to  impeach  it 
whether  they  have  the  means  of  knowing 
his  general  character,  and  whether  with  such 
knowledge  they  would  believe  him  on  his 
oath."  Oreenleaf,  in  his  work  upon  Bvl- 
dence.  In  section  461,  says:  "In  Impeaching 
the  credit  of  a  witness,  the  examination 
must  be  confined  to  his  general  reputation. 
*  *  *  The  regular  mode  of  examining  into 
the  general  reputation  is  to  Inquire  of  the 
witness  whether  he  knows  the  general  repu- 
tation of  the  person  Id  question  among  his 
neighbors,  and  what  that  reputation  is."  See 
Sleeper  v.  Van  Middlesworth,  4  Denio,  431; 
Curtis   v.   Fay,  37  Barb.  61r-68.     Upon  the 
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cross-examination  of  the  plaintiff's  witness, 
Tengzeliu9,  It  was  made  to  appear  that  he 
bad  been  imprisoned  In  the  penitentiary  of 
Kings  county  for  nine  months.  Upon  the  re- 
direct examination  he  was  permitted  to  tes- 
tify as  to  the  nature  of  the  crime  for  which 
he  was  imprisoned.  We  think- this  was  prop- 
er. No  other  question  is  presented  which  re- 
quires attention.  It  follows  that  the  Jadg- 
meut  must  be  affirmed. 

As  to  the  motion  pending  before  us  to 
amend  the  remittitur  on  a  former  appeal 
(146  N.  Y.  845,  40  N.  E.  995),  it  now  appears 
that  the  real  estate  of  the  defendant  has  been 
again  sold  upon  an  execution  issued  upon  the 
Judgment  here  under  review.  The  defendant 
should  hare  the  statutory  time  to  redeem, 
and  she  ought  not  to  be  deprived  of  that 
right  by  reason  of  the  sale  that  was  made 
under  the  former  Judgment,  which  was  re- 
rersed.  The  remittitur  should,  therefore,  be 
amended  by  striking  out.  that  portion  which 
modified  the  order  of  the  general  term  of  the 
city  court  by  requiring  the  payment  into 
court  of  the  sum  of  $711,  to  abide  the  final 
determination  of  the  action.  All  concur. 
Judgment  a£9rmed. 


(142  Ind.  685) 

BBASHEAB  et  aL  v.  OITT  OF  MADISON 

et  al. 

(Supreme  Conrt  of  Indiana.     Dec.  12,  1895.) 

Plbadiko — Matters  in  Knowlbdoe  of  Opposit* 
Partt. 
To  be  within  the  rule  that  facta  peculiar^ 
ly  within  the  knowledge  of  the  party  against 
whom  they  should  be  pleaded,  and  not  accessi- 
ble to  the  pleader,  need  not  be  pleaded,  a  plead- 
ing mnst  show  that  such  facta  are  so  within 
the  knowledge  of  the  opposite  party,  and  not 
accessible  to  the  pleader. 

On  rehearing.     Denied. 

For  tormet  report,  see  36  N.  B.  252. 

HACKNEY,  C.  J.  The  appellants,  with 
much  earnestness  and  ability,  have  claimed  a 
rehearing  in  this  case,  and  we  have  given  the 
questions  involved  a  careful  consideration.  If 
our  Judgment  of  the  propriety  and  wisdom  of 
the  expenditure  proposed  by  the  appellee  were 
the  proper  guide  to  our  conclusion  upon  the 
legal  questions  before  us,  the  original  ophiion 
-would  have  been  with  the  appellants,  and 
most  certainly  that  Judgment  would  lead  us 
to  grant  the  rehearing  now  asked.  But,  as 
said  in  that  opinion,  we  are  not  permitted  to 
judge  of  the  wisdom  or  expediency  of  the  ex- 
penditure, and,  if  those  whose  servants  are 
about  to  make  the  expenditure  are  dissatis- 
fied, they  must  resort  to  another,  and  not  to  a 
jndicial,  tribunaL  The  chief  contention  of  the 
appellants  is  that  the  court  failed  to  distln- 
gnlsh  between  the  ordinary  current  expenses  of 
the  city  and  those  for  bettermaits  or  unusual 
purchases,  and  that,  while  current  expenses 
may  possibly  be  met,  to  the  postponement  of 
the  debts  of  the  city,  contincted  to  the  consti- 
tutional limit,  such  betterments  may  not  be 


paid  for  from  current  revenues  where  such 
debt  limit  has  been  reached.  The  theory  of 
the  original  opinion  is  that  to  sustain  the  suit 
the  appellants  were  required  to  show  that  tbe 
maximum  debt  limit,  as  prescribed  by  the 
constitution,  had  been  reached,  and  that  the 
city  was  about  to  create  an  additional  debt, 
and  that  they  had  failed  to  so  show  this.  This 
failure,  it  was  held,  was  due  to  the  fact  that 
it  was  not  proposed  to  create  a  debt,  but  sim- 
ply to  make  a  cash  purchase,  the  city  having 
in  its  treasury  the  funds  with  which  to  pay 
therefor.  Prom  this  theoi-y  we  are  not  In- 
clined to  depart  if  the  facts  alleged  support 
it,  and,  if  it  is  supported,  the  distinction  con- 
tended for  is  not  for  our  consideration,  since 
it  would- only  arise  where  the  effort  sought  to 
be  restrained  is  the  creation  of  a  debt  in  ex- ' 
cess  of  the  constitutional  limit  The  original 
opinion  shows  very  clearly,  and  correctly,  we 
thiulc,  that  the  city  had  current  revenues  suf- 
ficient to  pay  for  the  alarm  system  and  not 
create  a  debt  for  it  In  fact,  counsel  call  at-^ 
tention  to  the  sale  of  personal  property  by  the 
city  for  53,000,  not  specially  mentioned  in  the 
original  opinion,  which,  together  with  the'$l,- 
018  for  wliich  real  estate  was  sold,  would  re- 
quire but  a  small  fraction  of  the  current-ex- 
pense appropriations,  or  other  moneys  not  ap- 
propriated, to  pay  for  the  system,  the  reve- 
nues alone  exceeding  appropriations  nearly  $6,- 
(KK).  Appellants  seek  to  avoid  the  inference 
that  the  city  obtained  and  retained  the  pur- 
chase price  of  the  property  sold.  We  regard 
it  as  the  natural  and  necessary  inference  from 
the  allegations  of  sales.  It  Is  also  claimed 
that  the  court  should  not  have  indulged  the 
presumption,  in  the  absence  of  an  allegation  to 
the  contrary,  that  sums  appropriated  had  not 
been  expended,  and  that  under  the  rules  of 
pleading  In  such  cases  it  was  not  necessary  to 
allege  facts  within  the  knowledge  of  the  ad- 
versary. The  true  rule,  as  we  understand  it, 
is  that  fects  peculiarly  within  the  Icnowledge 
of  the  party  against  whom  they  should  be 
pleaded,  and  not  accessible  to  the  pleader,  may 
be  dispensed  with;  but  this  may  not  be  done 
without  showing  that  such  facts  are  so  pecul- 
iarly within  the  Imowledge  of  the  opposite 
party,  and  not  accessible  to  the  pleader.  If 
tWs  were  not  the  rule,  the  pleading,  though  a 
mere  shadow,  would  be  sufficient.  Under  our 
Code  the  burden  rests  upon  the  pleader  to 
state  in  a  plain  and  concise  manner  the  facts 
requiring  the  relief  demanded,  and  to  be  ex- 
cused from  tills  duty  he  must  allege  that  such 
facta  are  beyond  his  reach,  and  not  within  his 
knowledge.  It  Is  a  familiar  mle  that  plead- 
ings are  to  be  construed  most  strongly  against . 
the  pleader,  and  that,  if  alleged  conduct  is 
reasonably  susceptible  of  honest  and  lawful 
construction,  that  construction  shall  be  given 
it  It  was  upon  tills  rule  that  the  appellants' 
complaint  was  construed  in  favor  of  the  pre- 
simiption  that  moneys  were  in  the  treasury  un- 
expended, and  that  to  remove  such  presump- 
tion they  should  have  alleged  the  contrary. 
We  have  examined  tbe  cases  cited  by  counsel. 
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and  have  not  been  moved  In  onr  convictions  as 
expressed  In  tlie  original  opinion  and  as  con- 
finned  by  the  recent  cases  of  Foland  v.  Town 
of  Frankton  (Ind.  Sup.)  41  N.  E.  1031,  and 
Seward  v.  Town  of  Liberty  (Ind.  Sup.)  42  N. 
E.  39.  Being  entirely  satisfied  with  the  cor- 
rectness of  our  conclusions,  we  cannot  follow 
counsel  in  their  very  extended  discussion.  The 
petition  fpr  a  rehearing  is  overixtled. 

(142  Ind.  700) 

ROBY  et  al.  v.  STATE  ex  rel.  MATTHEWS. 
(Supreme  Court  of  Indiana.     Dec.  10,  1895.) 

Appeal  from  circuit  court.  Lake  county;  J.  H. 
Gillett,  Judge. 

Action  by  the  state,  on  relation  of  Claude 
Matthews,  against  Edward  Roby  and  others, 
to  recover  the  penalty  for  violation  of  the  stat- 
ute prohibiting  horse  racing.  From  an  inter- 
locutory order  granting  a  temporary  Injunction 
on  the  complaint,  defendants  appeal.     Affirmed. 

J.  W.  Youche,  Olds  &  Qriffin.  and  Edward 
Roby,  for  appellants.  Wm.  A.  Ketcham,  Atty. 
Gen.,  for  the  State. 

McCABE,  J.  This  is  an  appeal  from  an  In- 
terlocutory order  granting  a  temporary  injunc- 
tion on  the  complaint  of  the  appellee  against 
the  appellants  under  the  act  of  the  general  as- 
sembly approved  March  5,  1895,  regulating 
horse  racing.  The  errors  assigned  in  the  ap- 
pellants' brief  present  the  exact  same  ques- 
tions and  DO  other  than  those  considered  and 
decided  by  this  court  in  State  v.  Roby  (Ind. 
Sup.)  41  N.  E.  145.  We  are  still  satisfied  that 
that  case  was  rightly  decided.  On  the  author- 
ity of  that  case,  the  judgment  must  be  and  is 
affirmed. 

<142  Ind.  6T9) 

STATE  ex  rel.  BOARD  OP  COM'RS  OP 
MONTGOMERY  COUNTY  v. 
JAMISON,  Auditor. 
(Supreme  Court  of  Indiana.     Dec.  11,  1895.) 
Hakdamus  to  ConsTT  AnniTOB— When  will  Lie. 
Mandamus  will  not  lie  against  the  audi- 
tor of  a  county  to  compel  him  to  issue  a  war- 
rant on  a  county  treasurer  for  the  charges  and 
expenses  incurred  and  paid  by  another  county 
for  a  case  therein  tried  on  a  change  of  venue 
from  such  auditor's  county,  but  the  claim  must 
be    presented    to    the    county    commissioners. 
Trant  v.  State,  39  N.  E.  513, 140  Ind.  414,  fol- 
lowed. 

Appeal  from  superior  court,  Tippecanoe 
county;   J.  M.  Rabb,  Judge. 

Application  by  the  state,  on  the  relation  of 
the  board  of  commissioners  of  Montgomery 
county,  for  a  writ  of  mandate  against  George 
Jamison,  auditor  of  Tippecanoe  county,  to 
compel  him  to  Issue  a  warrant  on  the  treas- 
urer of  his  county  for  the  payment  of  money 
alleged  to  be  due  relator  for  certain  expenses 
and  charges  paid  by  It  In  a  criminal  case  In 
which  the  venue  was  changed  from  Tippeca- 
noe county  to  Montgomery  county.  From  a 
judgment  denying  the  writ,  relator  appeals. 
Affirmed. 

Johnston  &  Johnston,  for  appellant  James 
B.  Milner  and  Chas.  E.  Lake,  for  appellee. 

JORDAN,  J.  This  was  an  application.  In 
the  name  of  the  state,  by  the  board  of  com- 


missioners of  the  county  of  Montgomery,  In 
the  lower  court,  for  a  writ  of  mandate 
against  appdlee,  auditor  of  Tippecanoe  coun- 
ty, to  compel  him  to  Issue  a  warrant  upon 
the  treasurer  of  his  county  for  the  payment 
of  money  to  reimburse  Montgomery  county 
for  certain  expenses  and  charges  paid  by  it, 
and  growing  out  of  the  trial  of  the  cause  of 
The  State  of  Indiana  v.  WlUlam  P.  Pettlt. 
charged  with  murder,  and  tried  In  the  latter 
county  upon  a  change  of  venue  from  the 
former.  It  appears  from  the  facts  alleged 
In  the  complaint  that  one  W.  C.  Wilson,  an 
attorney  at  law,  previous  to  the  change  of 
venue  of  said  cause,  had  been  appointed  by 
the  Tippecanoe  circuit  court  to  assist  the 
state's  attorney  In  the  prosecution  of  Pettit; 
that,  after  the  change  to  the  Montgomery 
circuit  court,  the  judge  thereof ,  appointed 
George  P.  Haywood,  an  attorney,  to  assist  In 
the  prosecution.  Haywood  and  Wilson  were 
allowed  by  the  Montgomery  circuit  court,  for 
their  services  In  the  lower  court,  the  sum  of 
$1,500,  and  as  to  that  amount  Montgomery 
county  has  been  reimbursed  by  the  counly 
of  Tippecanoe.  Pettlt  was  tried,  convicted, 
and  sentenced  to  be  imprisoned  In  the  state's 
prison  for  life.  From  this  judgment  he  ap- 
pealed to  the  supreme  court,  and  the  trial 
court  assigned  Haywood  to  assist  the  state 
In  said  appeal,  and  for  his  services  therein 
allowed  him.  In  addition,  the  sum  of  $2,000. 
The  amount,  therefore.  In  controversy,  is  the 
$2,000  allowed  and  paid  to  Haywood  for  his. 
said  services  In  behalf  of  the  state  In  said 
cause  in  the  supreme  court  The  court  sus- 
tained a  demurrer  to  the  alternative  writ 
and  application,  and  rendered  its  final  Judg- 
ment denying  the  writ  and  for  cost  against 
the  relator.  The  action  of  the  court  In  sus- 
taining the  demurrer  is  assigned  as  error. 

The  main  question  which  the  parties  to  this 
appeal  argue  and  seek  thereby  to  present  is 
the  validity  of  the  allowance  made  by  the 
Montgomery  circuit  court  to  Haywood,  and 
paid  by  that  county  upon  the  court's  order, 
for  his  service  in  said  cause  on  the  appeal 
to  the  higher  court  Appellee  contends  that 
the  court  had  no  right  or  power  to  allow 
Haywood  compensation  for  such  services  out 
of  the  public  funds,  neither  under  the  ap- 
pointment made  assigning  him  to  assist  in 
the  prosecution  in  the  lower  court  nor  under 
the  subse<3uent  appointment  assigning  him 
to  assist  the  state  In  defense  of  the  appeal  in 
this  court  The  question  thus  sought  to  be 
presented  for  our  decision  Is  one  of  much  In- 
terest to  the  public;  but,  as  the  judgment 
must  be  affirmed  for  the  reason  that  the  re- 
lator has  not  Invoked  the  proper  proceedings 
to  secure  reimbursement  for  the  claim  In 
question,  we  are  not  required  to  decide  It 

In  the  case  of  Trant  v.  State,  140  Ind.  414, 
38  N.  E.  513.  this  court  held  that  an  action 
of  mandamus  will  not  lie  against  the  auditor 
of  a  county  to  compel  him  to  issue  a  warrant 
upon  the  county  treasurer  for  the  charges 
and  expenses  Incurred  and  paid  by  another 
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connty,  for  a  cause  therein  tried,  upon  a 
change  of  venue  from  the  one  wherein  the 
cause  of  action  arose.  This  court,  In  the 
case  cited,  said:  "The  order  of  the  Grant 
circuit  court  auditing  and  allowing  the  cost 
and  charges  of  the  Sage  Case  against  Black- 
ford county  •  •  •  was  not  final  or  conclu- 
slTe.  Blackford  connty  was  not  a  party  to 
such  proceedings,  and  the  appellant  may  con- 
test the  correctness  of  the  allowance  made." 
It  was  further  said:  "Under  these  rules, 
Orant  county  must  file  her  dalm  with  the 
auditor  of  Blackford  county,  to  be  by  him 
presented  to  the  board  of  county  commission- 
ers, as  required  by  section  7845,  Bums'  Rey. 
St  1894  (section  5758,  Rev.  St.  1881)."  The 
holding  in  that  case  Is  decisive  of  this  appeal, 
and  it  follows  that  the  relator  in  this  action 
cannot  enforce  collection  of  its  claim  in  ques- 
tion by  a  writ  of  mandate  against  the  au- 
ditor of  Tippecanoe  county,  but  must  present 
it  to  the  board  of  commissioners  of  that  coun- 
ty, as  provided  by  section  7815,  Burns'  Rev. 
St.  1894  (section  5758,  Kev.  St  1881).  The 
commissioners  of  that  county  can  then,  as 
provided  by  section  7846,  Bums'  Rev.  St 
1894  (section  5759.  Rev.  St  1881).  examine 
into  the  merits  of  the  claim,  and  allow  it  In 
whole  or  in  part  as  they  may  find  it  to  be 
just  and  owing.  In  the  event  the  board 
should  disallow  the  claim  In  whole  or  in 
part  the  relator,  as  claimant  therein,  if  it 
should  feel  aggrieved  by  the  action  of  the 
Itoard  of  commissioners,  can  exercise  the 
right  of  appeal  to  the  proper  court,  or  insti- 
tute an  independent  action,  in  which  court 
the  yalldity  of  the  claim,  or  the  reasonable- 
ness of  the  amount  allowed  for  the  services 
In  question,  under  all  the  circumstances  and 
evidence  that  may  appear  upon  the  trial 
thereof,  may  be  judicially  determined,  with 
both  of  the  interested  counties  properly  be- 
fore the  court.  See  Board  v.  Heaston  (at 
last  term)  41  N.  E.  457.  In  the  case  of 
Board  V.  Summerfield,  30  Ind.  543,  this  court, 
in  answering  the  contention  of  counsel  there- 
in that  the  order  of  the  court  in  settling  and 
allowing  the  expense  and  charges  in  contro- 
versy was  conclusive,  on  page  546  of  the 
opinion,  said:  "We  cannot  concur  with  that 
view  of  the  law.  To  make  an  order  or 
judgment  of  the  court  final  and  conclusive, 
it  is  necessary  that  the  party  to  be  affected 
should  be  a  party  to  the  record.  The  action 
of  the  Jennings  circuit  court  in  making  such 
an  allowance  was  ex  parte.  The  board  of 
commissioners  of  Brown  county  was  In  no 
sense  a  party  to  such  proceedings."  A  coun- 
ty, under  the  statute,  is  made  an  involun- 
tary corporation,  and  clothed  with  the  power 
to  prosecute  and  defend  suits,  etc.  (section 
7820,  Rev.  St  1894;  section  5735,  Rev.  »t. 
1881).  To  assert  the  doctrine  that  a  court 
is  authorized  ex  parte  to  make  an  extraordi- 
nary allowance  against  a  county,  and  enforce 
tbe  payment  thereof  by  mandate  through  the 
auditor,  without  giving  it  an  opportunity  to 
examine  into  the  validity  or  merits  of  the 


claim  or  allowance,  or  to  contest  the  same 
through  its  own  legally  constituted  agents, 
in  a  proper  court  would  in  effect  militate 
against  the  ancient  maxim  of  jurisprudence 
that  every  one  is  entitled  to  his  day  In  court 
and  no  one  shall  be  condemned  unheard. 
The  auditor,  generally  speaking,  is  not  the 
agtot  of  his  county.  Therefore,  if  the  court 
could  make  large  allowances  to  parties  for 
their  services  in  and  about  the  administra- 
tion of  justice,  and,  by  an  ex  parte  order, 
make  them  absolute  and  conclusive,  and 
compel  the  payment  thereof  out  of  the  public 
funds  by  a  mandate  against  the  auditor. 
Without  giving  the  county  liable  therefor  the 
right  by  its  proper  agents,  to  examine  into 
the  validity  of  the  allowance,  or  be  properly 
heard  in  defense  thereto,  such  a  proceeding 
or  action  of  the  court  might  result  in  sub- 
jecting the  public  money  to  the  payment  of 
unlawful  and  exorbitant  demands.  Such  a 
result  the  law  does  not  intend,  and  it  is 
the  duty  of  the  courts  to  so  construe  it  as  to 
avoid  this  mischief,  at  least  so  far  as  prac- 
ticable. 

As  to  the  ultimate  liability  of  Tippecanoe 
county  for  the  allowance  In  question,  we 
need  not  and  do  not  decide,  but  we  may, 
however,  suggest  without  deciding  the  ques- 
tion, that  the  power  of  the  court  inherent  or 
otherwise,  under  our  present  system  of  laws, 
to  assign  an  attorney  to  assist  the  state  in 
the  defense  of  an  appeal  to  this  court  in  a 
criminal  action,  and  award  him  compensa- 
tion for  his  services  therein  from  the  county 
treasury,  may  well  be  questioned.  The  rea- 
sons for  denying  this  right  or  power  are,  we 
think,  obvious.  The  statute  makes  it  the 
imperative  duty  of  the  attorney  general  to 
represent  the  state  In  the  supreme  court  in 
all  criminal  cases;  and  while  the  services 
of  the  prosecuting  attorney  may  be,  and  gen- 
erally are,  accepted  by  the  attorney  general. 
In  behalf  of  the  state,  in  such  appeals,  still 
the  latter  officer  has  the  exclusive  control 
and  management  of  the  case  upon  appeal. 
Stewart  v.  State,  24  Ind.  142.  This  officer 
is,  from  the  high  character  of  his  office,  and 
the  amount  of  the  compensation  paid  for  his 
services,  presumed,  at  least,  to  be  an  attor- 
ney of  ability,  learned  and  skilled  in  the 
science  of  his  profession.  Again,  when  the 
defendant  in  a  criminal  cause  appeals  from 
a  judgment  of  conviction  to  this  court,  the 
state  is  relieved  of  the  burden  of  the  contest 
In  the  trial  court  it  has  the  laboring  oar,  and 
the  onus  is  cast  upon  it  to  convict  the  ac- 
cused according  to  law,  and  to  establish  bis 
guilt  by  the  evidence  beyond  a  reasonable 
doubt  But  upon  an  appeal  by  the  defend- 
ant to  this  court,  which  is  merely  one  of  er- 
ror, the  status  of  the  parties  Is  changed. 
The  caae  comes  here  with  ail  the  presump- 
tions in  favor  of  the  judgment  of  the  lower 
court  We  do  not  weigh  the  evidence,  nor 
reverse  upon  the  question  of  preponderance. 
The  burden,  under  the  rule  by  which  the  ap- 
peal is  controlled.  Is  cast  upon  the  appellant. 
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and  he  Is  required,  to  afflrmatlyely  show  by 
the  record  the  error  of  which  he  complains, 
-  and  that  the  same  was  prejudicial  to  his 
sabstantial  rights.  Therefore,  the  reasons 
or  necessity  that  sometimes  exist  for  the 
trial  court  to  assign  counsel  to  assist  the 
state  In  the  prosecution  of  a  criminal  in  the 
lower  court  do  not  apparently  exist  in  this 
court  upon  an  appeal  by  the  defendant.  For 
the  reason  tliat  the  relator  cannot  enforce 
its  alleged  right  by  mandamus,  the  court  con- 
sequently did  not  eiT  in  sustaining  the  de- 
murrer, and  the  Judgment  is  affirmed. 


(142  Ind.  668) 

TAGGABT,  Anditop,  et  al.  v.  STATE  ex  rel. 

WILLIAMS. 

(Supreme  Gonrt  of  Indiana.     Dec.  11,  1895.) 

SCBFLCB  Doe  Tax— DiSTRIBCTIOH. 

Under  Act  March  6,  1891,  t  286  (BeT. 
St  1894,  f  8654),  malting  the  surplus  doK  fund 
raised  by  a  townsnip  part  of  its  "school  reve- 
Que"  fund,  sncn  surplus  should  be  distributed 
by  the  township  trustee  among  the  towns  and 
cities  in  proportion  to  the  school  population  in 
each  corporation  at  the  time  when  such  surplus 
should  have  been  distributed  to  them  by  him. 

Pn  petition  for  rehearing.    Denied. 
Tor  former  opinion,  see  40  N.  E.  260. 

.  Ayres  &  Jones  and  H.  C.  Allen,  for  appel- 
lants.   Chas.  A.  Dryer,  for  appdlee. 

.  HOWARD,  J.  In  the  petition  for  a  re- 
hearing of  this  case  it  Is  said  that  since  the 
levy  and  collection  of  the  dog  tax  herein  cer- 
tain populous  parts  of  Center  township  have 
been  annexed  to  the  city  of  Indianapolis,  and 
perhaps  to  other  municipal  coiporatioos  in 
said  township;  and  that  it  would  therefore 
be  unjust  now  to  divide  the  surplus  dog 
fund  in  the  tiands  of  the  townsliip  trustee 
in  proportion  to  the  school  population  of  the 
sereral  school  corporations  In  the  township 
as  they  now  exist;  and  we  are  referred  to 
Zartman  r.  State,  109  Ind.  360,  10  N.  E.  94, 
as  Illustrating  the  equity  that  ought  to  be 
observed  in  this  case.  We  are  in  entire  ac- 
cord with  the  Justice  shown  in  the  decision 
referred  to,  out  we  do  not  think  the  decision 
of  the  court  in  the  case  at  bar  contemplates 
any  such  Inequitable  distribution  as  appre- 
hended by  counsel.  The  township  trustee 
should  distribute  to  each  of  such  school  cor- 
porations, including  his  own,  their  pro  rata 
share  of  the  surplus  dog  fund  in  his  hands  in 
proi>ortion  to  the  school  population  in  each 
corporation  at  the  several  times  when  the 
fund  should  have  been  distributed  to  them 
by  blm.'   The  petition  is  ovei'ruled. 


(143  Ind.  49) 

BVAN8VILLB  &  TEBRE  HAUTE  B.  00.  v. 

TOHILL. 

(Supreme  Court  of  Indiana.     Dec.  13,  1895.) 

Appeal  from  cfrcuit  court,  Sullivan  county; 

W.  M.  Franklin,  Special  Judge. 


On  rehearing.   Denied. 

For  former  report,  see  41  N.  E.  700. 

Iglehart  &  Taylor,  for  appellant  Miss  A. 
D.  Leach,  John  S.  Bays,  Jolin  WUhelm,  Wm. 
F.  Townsend,  and  Cullop  &  Kessinger,  for 
appellee. 

HACBu!f ET,  0.  3.  Counsel  for  the  appellee 
urge  the  granting  of  their  petition,  insisting 
that  we  erred  in  considering  the  evidence,  in 
determining  the  sufficiency  of  the  facts  spe- 
cially found  to  withstand  appellant's  motion 
for  Judgment;  that  we  should  have  held  the 
complaint  bad;  that  we  should  have  directed 
a  new  trial;  that  we  overlooked  the  law  that 
the  f^low-servant  rule  is  no  exemption  where 
the  negligence  resulting  in  injury  Is  the  com- 
bined act  of  the  master  and  the  fellow  serv- 
ant; that  we  failed  to  observe  the  rule  which 
requires  the  master  to  supply  his  servant 
with  a  safe  place  to  work;  and  that  we  were 
In  error  In  holding,  upon  the  facts  specially 
found,  that  the  proximate  cause  of  the  In- 
Jury  was  the  fault  of  those  operating  train 
No.  19.  We  are  satisfied  that  upon  a  second 
reading  of  the  original  opinion  counsel  will 
observe  that  in  passing  upon  the  sufficiency 
of  the  facts  found  specially  we  were  careful 
to  point  out  and  discriminate  between  the 
facts  so  found  and  certain  rules  proven  with- 
out question.  The  rules  so  proven  had  their 
place  In  the  opinion  to  demonstrate  the  en- 
tire absence  of  a  cause  of  action,  excusing 
our  refusal  to  pass  upon,  and  the  futility  of 
granting,  the  motion  for  a  new  trial.  Com- 
bining the  facts  found  with  those  whlcb- 
were  omitted  from  the  special  verdict,  it  was 
made  clear  that,  though  much  stronger  than 
the  facts  pleaded  in  the  complaint,  the  ap- 
pellee had  no  right  of  recovery.  This  course 
further  illustrated  the  propriety  of  passing 
upon  thai  question  in  the  case  which  should 
put  at  rest  a  frultiess  litigation.  That  the 
fellow-servant  rule  has  no  application  Is  ur- 
ged upon  the  false  premise  that  the  f^low 
servant's  negligence  combined  with  that  of 
which  the  train  dispatcher  was  supposed  to 
have  been  guilty.  We  made  clear,  we  think, 
the  proposition  that  the  special  verdict  did 
not  find  either  that  the  train  dispatcher  was 
negligent,  or  that  the  company  knew  him  to 
be  an  unskilled  or  negligent  servant  If  he 
stood  in  the  relation  of  a  vice  principal,  we 
were  at  liberty  to  supply  an  omission  in  the 
verdict  by  an  Inference  that  he  had  been 
negligent.  If  we  had  been  permitted  to  sup- 
ply any  fact,  It  would  have  been,  as  incident- 
ally disclosed  by  reference  to  the  evidence^ 
that  he  was  not  negligent  The  duty  devolv- 
ing upon  the  company  to  supply  the  decedent 
with  a  safe  place  to  work  was  not  and  la  not 
a  question  in  the  case.  The  death  of  the 
engineer  was  due,  not  to  defects  In  place  or 
appliances,  but  directiy  to  the  negligence  of  a 
fellow  servant  who  disregarded  the  general 
rules  of  his  employer,  failed  to  observe  them 
In  connection  with  Ids  special  order,  and,  as 
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the  Jury  foand,  run  past  a  station  where  be 
should  have  taken  a  side  track,  and  waited 
for  No.  20  to  pass  In  safety.  In  this  view  of 
the  question,  the  negUgence  of  the  fellow 
servant  was  the  only  cause  of  the  Injury,  and 
necessarily  the  immediate  cause.  The  discus- 
sion of  counsel  seems  to  rest  upon  the  error 
of  supposing  that  the  special  verdict,  like  a 
general  verdict,  should  be  supjported  by  every 
reasonable  Intendment  and  hypothesis  upon 
which  the  conclusion  of  liability  could  be  sup- 
ported. That  such  is  not  the  rule,  we  showed 
very  clearly  In  the  original  opinion.  Having 
again  considered  the  questions  in  the  case, 
and  feeling  satisfied  with  our  conclusion,  the 
petition  Is  overruled. 


(MS  Ind.  6) 

WTSOR  et  aL  v.  LAKE  BBII2  &  W.  R.  00. 
(Supreme  Court  of  Indiana.  Dec  12,  1885.) 
Railroad  Riobt  of  Wat — Ck>NaTKU0Ti0N  or  Con- 
tract. 
A  landowner  granted  a  railroad  a  track 
right  of  way  across  a  corner  of  his  land,  as  far 
from  his  foundry  as  the  track  could  be  placed 
with  due  regard  to  the  alignment  of  the  road, 
in  consideration  of  a  transfer  track  by  his  foun- 
dry to  the  track  of  another  road,  or  a  spur  track 
to  Buch  foundry.  The  company  built  its  road 
and  a  spar  track,  and,  at  the  grantor's  request, 
changed  the  spun  to  a  transfer  track.  As  so 
built,  the  tracks  were  maintained  for  10  years, 
during  which  time  the  transfer  track  was  used 
spedally  for  the  foundry.  Held,  that  a  com- 
pany which  obtained  control  of  both  roads  con- 
nected by  the  transfer  track  had  no  right  to 
alter  the  location  of  such-  track  and  the  main 
line  on  the  grantor's  land  so  as  to  make  a  main 
line  between  the  two  roads,  thuugh  at  times  the 
company,  with  the  grantor's  acquiescence,  trans- 
ferred its  cars  across  the  transfer  track,  and 
stored  its  cars  thereon. 

Appeal  from  drcult  court,  Delaware  coun- 
ty; George  H.  Koons,  Judge. 

Action  by  Jacob  H.  Wysor  and  others 
against  the  I>ake  Erie  &  West^m  Railroad 
company  to  enjoin  defendant  from  altering 
the  line  of  Its  road  and  of  a  transfer  track, 
and  to  eject  defendant  from  land  occupied 
by  it.  From  a  Judgment  In  favor  of  defend- 
ant on  the  count  In  ejectment,  plaintiffs  ap- 
peal.   Reversed. 

Ryan  &  Thompson,  for  appellants.  W.  B. 
Hackedom,  John  B.  Cockrum,  A.  C.  Silver- 
burg,  and  R.  S.  Gregory,  for  appellee. 

HOWARD,  J.  The  appellee  company  is  the 
successor  of  the  La  Fayette,  Bloomlngton  & 
Muncle  Railroad  Company,  and  its  railroad 
track  passes  from  east  to  west  across  the 
Bonth  side  of  appellants'  lands.  In  the  city 
of  Munde.  Another  railroad,  now  known  as 
the  Ft.  Wayne,  Cincinnati  &  Louisville  Rail- 
road, formerly  the  Ft.  Wayne,  Muncie  & 
Cincinnati  Railroad,  and  which,  for  conven- 
ience, we  shall  refer  to  as  the  "Ft  Wayne 
Road,"  runs  in  a  southwesterly  direction 
across  the  southeast  corner  of  appellants'  said 
grounds,  crossing  the  Lake  Erie  road  at  that 
nolnt.  The  premises  of  appellants,  conse- 
t.42N.B.no.4— 2S 


qpently,  for  the  greater  part,  Ue  in  an  angle 
north  and  west  of  the  two  railroad  tracks. 
The  appellants  are  engaged  in  operating  a 
foundry  and  machine  shop;  their  principal 
building  being  a  large  brick  structure,  which, 
with  its .  adjacent  sheds  and  other  outbuild- 
ings, stands  close  up  In  the  angle  of  the  two 
tracks.  On  September  22,  1879,  the  appel- 
lants, being  desirous  of  additional  shipping 
facilities  for  their  foundry  and  machine  shop> 
entered  into  a  written  agreement  with  appeK 
lee's  predecessor,  the  said  La  Fayette,  Bloom- 
lngton &  Muncie  Railroad  Company,  accord- 
ing to  which  said  company  acquired  the  right 
to  run  its  main  track  over  appellants'  said 
lands,  and  in  return  the  railroad  company 
was  to  build  a  transfer  track  by  the  foundry, 
and  between  the  two  roads,  or  a  spur  track 
to  the  foundry.  It  api)ear8  that  the  appel- 
lants already  had  some  kind  of  connection, 
by  side  track,  with  the  Ft.  Wayne  road,  and 
were  desirous  of  being  connected  also  with 
the  road  of  appellee's  said  predecessor.  The 
agreement  so  made  was  carried  out  Appel- 
lee's predecessor,  the  said  La  Fayette,  Bloom- 
lngton &  Muncie  Railroad  Company,  built 
its  main  track  over  appellants'  land,  and  also 
built  a  track  connecting  its  road,  by  way  of 
the  foundry,  to  the  Ft  Wayne  side  track.  At 
first  only  a  spur  track  was  constructed  from 
the  Lake  Erie  road  to  the  foundry.  After-, 
wards,  at  the  request  of  appellants,  the  spur 
waa  continued  aitjund  in  front  of  the  foundry, 
and  to  a  connection  with  the  Ft  Wayne  side, 
track.  The  transfer  track  so  built  seems  to, 
have  been  used  merely  for  pushing  in  and 
taking  out  single  freight  cars,  to  the  foimdry, 
and  back,  or  to  or  from  either  road,  a'be, 
curve  was  not  such  that?  any  train,  either, 
freight  or  passenger,  or  even  a  single  passen-, 
ger  car,  could  safely  go  from  one  road  tO| 
the  other.  The  tracks,  as  so  built  and  used, 
continued  unchanged  from  1879  to  1890.  Dur-, 
ing  these  years  the  appellants  had  cars  stand-, 
Ing  on  the  transfer  track  when  they  needed, 
them.  There  they-  were  loaded  or  unloaded 
directly  into  or  from  the  buildings  on  the 
foundry  grounds.  Occasionally  either  rail- 
road company  stood  idle  box  or  freight  cars 
upon  this  track,  or,  as  appears,  pushed  or 
set  freight  cars  in  upon  the  track,  from 
which  they  would  be  pulled  out  upon  the  oth- 
er road.  Some  tUne  during  the  period  be- 
tween 1879  and  1890,  the  Lake  Erie  &  West- 
em  Railroad  Comistny,  the  appellee,  came  In- 
to xwsseasion  of  the  said  La  Fayette,  Bloom- 
lngton &  Muncie  Railroad,  and  In  May,  1890, 
the  appellee  likewise  obtained  control  of  the 
Ft  Wayne  road;  the  latter  road,  however, 
remaining  under  a  distinct  organization.  Soon 
after  obtaining  control  of  the  latter  road,  the 
appellee  began  preparations  for  a  rearrange- 
ment of  the  transfer  track,  so  as  to  lessen  the 
curve.  In  order  to  use  the  track  for  the  gen- 
eral passenger  and  freight  business  of  the 
two  roads.  As  soon  as  these  preparations 
were  discovered  by  the  foundry  and  machine- 
shop  company,  the  appellants,  they  at  once 
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bronght  this  suit  to  restrain  such  contem- 
plated action  by  the  appellee,  'whereupon  a 
restraining  order  was  Issued  by  the  court, 
July  25,  1800,  as  follows:  "It  Is  ordered  that 
the  defendant,  the  Lake  Erie  &  Western  Rail- 
way Company,  her  agents,  employes,  engi- 
neers, road  masters,  track  layers,  and  all  oth- 
er servants  and  agents,  are  hereby  restrained, 
enjoined,  and  Inhibited  from  taking  up,  chan- 
ging, altering,  removing,  or  destroying  any 
and  all  portions  of  the  switch,  transfer  track, 
or  Biding  now  lying  upon  and  along  and  ad- 
jacent to  the  foundry  house  and  buildings  of 
the  plaintiffs,  on  that  portion  of  section  15, 
township  20  north,  of  range  10  east,  in  Dela- 
ware county,  Indiana,  occupied  by  the  plant 
and  foundry  and  machine  shop,  sheds,  etc.,  of 
the  foundry  and  machine  works  of  the  plain- 
tiffs, in  Munde,  in  said  coimty.  And  It  Is 
further  ordered  that  said  defendant  Is  also 
restrained  from  using  said  track  and  switch 
for  the  passing  and  transfer  of  passenger 
tmlns  and  freight  trains  to  and  from  each 
.  of  said  roads,  and  both  of  them."  A  fur^ 
tber  hearing  was  had  on  July  .30  and  31  and 
August  4,  1890,  at  which  last  date  the  follow- 
ing order  was  made:  "It  is  therefore  ordered 
and  adjudged  by  the  court  that  the  injunction 
heretofore  granted  in  chambers  in  this  eovrt 
be,  and  the  same  is  hereby,  modified  so  as 
that  the  defendant  can  use  the  transfer  track 
In  the  manner  heretofore  used  by  it.  And  fur- 
ther that  the  injunction,  as  granted  In  cham- 
bers, be,  and  it  is  hereby,  continued,  as  grant- 
ed, as  to  the  removing  of  the  transfer  track; 
that  Is,  that  said  defendant  shall  not  remove, 
or  attempt  to  remove,  said  transfer  track. 
To  which  ruling  of  the  court  said  parties  each 
separately  and  respectively  object."  After- 
wards, on  August  11,  1890,  on  petition  of  the 
appellee,  the  Injunction  was  still  further  mod- 
ified, as  follovro:  "The  defendant  Is  hereby 
restrained  from  and  enjoined  from  removing 
said  transfer  track  off  of  plaintiffs'  tract  of 
land,  or  from  moving  and  relocating  said 
track  northward  at  all  (that  is,  towards  the 
foundry),  and  from  moving  said  track  south- 
ward (that  Is,  away  from  the  foundry)  fur- 
ther than  Its  right  of  way  extends,  as  granted 
nnder  the  deed  of  conveyance  from  plaintiffs 
to  the  Lake  Erie  &  Western  Railroad  (Com- 
pany, or  from  destroying  said  transfer  track. 
To  which  ruling  of  the  court,  and  order  there- 
on, said  plaintiffs  each  at  the  time  excepts." 
This  final  modification  of  the  restraining  or- 
der was  obtained  between  4  and  5  o'clock  on 
the  evening  of  August  11,  1S90;  and  Immedi- 
ately thereafter  appellee  put  a  force  of  men 
at  work  moving  the  transfer  track,  and  also 
the  main  track,  southward,  from  their  for- 
mer to  their  present  locations.  The  work  was 
completed  during  that  night,  and  a  train 
run  over  the  new-laid  transfer  track. 

The  appellants  next  filed  a  second  para- 
graph of  complaint,  for  ouster,  damages, 
and  Injunction;  alleging  syibstantiaily  the 
foregoing  facts,  except  as  to  the  proceed- 
ings had  nnder  the  first  paragraph;   setting 


out  also  the  contract  for  right  of  way  be- 
tween the  parties,  and  the  laying  of  appel- 
lee's main  track  under  provisions  of  said 
contract,  also  the  building  of  the  spur  to 
the  foundry,  and  the  subsequent  extension 
of  the  same  around  by  the  foundry,  to  con- 
nect with  the  Ft  Wayne  side  track.  The 
paragraph  then  continues:  "And  the  plain- 
tiffs aver  that  after  constructing  said  two 
tracks,  main  track,  and  transfer  track  at 
the  time  and  in  the  manner  and  under  the 
circumstances  aforesaid,  the  defendant  and 
her  predecessor,  the  Lake  Brie  &  Western 
Railway  Company,  used  the  said  main  track 
for  her  general  transfer,  and  the  said  .trans- 
fer track  for  changing  and  transferring  her 
exchange  freight  business  to  said  Ft 
Wayne,  Muncle  &  Cincinnati  Railroad,  and 
vice  versa,  and  not  otherwise,  for  more  than 
ten  years,  without  any  change,  the  said 
plaintiffs  using  the  same,  without  objection 
or  obstruction,  for  all  their  purx>oses  and 
business,  as  their  own  track  and  switch,  un- 
til on  the  11th  day  of  August.  1890.  the  de- 
fendant, by  her  employes,  in  the  night- 
time, and  on  the  7th  day  of  the  week,  com- 
monly called  Sunday,  forcibly  and  unlaw- 
fully took  possession  and  control  of  the  said 
transfer  track  of  plaintiffs,  and  tore  up  the 
same,  and  changed  it  to  a  new  location  on 
said  land,  and  changed  the  form  and  ter- 
mination in  such  manner  as  to  constitute  It 
and  connect  it  into  an  extension  of  the  main 
track  of  the  Ft.  Waynev  Cincinnati  &  Louis- 
ville Railroad,  into  the  passenger  station 
and  yards  and  freight  yards  of  said  defend- 
ant, and  thereby  deprived  the  plaintiffs  of 
the  use,  ownership,  and  control  of  the  same 
.  by  such  exercise  of  fraud,  violence,  and 
overpowering  might.  And  the  plaintiffs  fur- 
ther aver  that  on  the  day  last  aforesaid  (Au- 
gust 11,  1800)  the  said  defendant,  by  her 
same  said  employes  and  agents,  and  by  the 
same  said  acts  of  fraud,  violence,  and  over^ 
powering  might  unlawfully  and  against 
plaintiffs'  consent,  and  without  compensa- 
tion In  either  of  said  cases,  abandoned  the 
location  of  the  main  track  of  her  said  road 
over  and  upon  plaintiffs'  ground,  and  re- 
pudiated, as  in  the  firet  case,  her  election 
and  adoption  of  a  track  way  for  her  said  rail- 
road, and  laid  her  said  track  upon  another 
and  different  location  on  said  tract  without 
plaintiffs'  consent,  and  without  any  com- 
pensation therefor  being  paid  or  tendered. 
And  plaintiffs  aver  that  said  railroad  de- 
fendant never  acquired,  nor  did  Its  prede- 
cessors, any  rights  upon  or  in  said  land  by 
condemnation  proceedings  at  law,  or  by  pur- 
chase from  plaintiffs,  or  In  any  manner  oth- 
er than  by  the  terms  of  the  contract  herein, 
and  its  effects,  as  Interpreted  by  said  La 
Fayette,  Muncle  &  Bloomlngton  Railroad  or 
plaintiffs." 

A  demurrer  having  been  overruled  to  each 
paragraph  of  the  complaint,  the  appellee  an- 
swered the  first  paragraph,  being  that  un- 
der which  the  restraining  order  was  grant- 
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ed,  in  two  paragraphs,  the  first  being  an 
argumeutatlTe  denial  of  appellants'  claims; 
averring  appellee's  rights  under  the  con- 
tract; giving  details  of  its  said  rights;  de- 
nying any  intention  of  depriving  appellants 
of  their  use  of  the  switch  track  as  thereto- 
fore enjoyed;  admitting  that  appellee  in- 
tended to  use  said  track  for  the  movement 
of  cars,  engines,  and  trains  of  every  kind  to 
and  from  the  Lake  Erie  &  Ft  Wayne 
tracks,  and  to  maintain  also  a  joint  passen- 
ger depot  for  the  two  said  railroad  com- 
panies; and  admitting  that  appellee  has  no 
rights  In  the  premises  except  those  ac- 
quired under  said  contract  of  right  of  way. 
The  second  paragraph  of  answer  to  the  first 
paragraph  of  complaint  was  filed  after  the 
removal  of  the  tracks,  and  was  a  repetition 
of  the  first  paragraph  of  answer,  bat,  in  ad- 
dition, averred  tltat  the  transfer  track  was 
still  near  enough  to  the  foundry  and  ma- 
chine shop  for  the  uses  of  appellants  in 
loading  and  unloading  freight  for  their 
works;  saying,  also,  that  the  change  was 
made  in  order  that  the  curvature  of  the 
track  might  be  less  sharp,  and  the  track  l>e 
thus  the  l>etter  fitted  for  the  movement  of 
cars,  engines,  and  trains;  and  denying  any 
intention  to  interfere  with  appellants'  prop- 
erty or  rights.  To  the  second  paragraph  of 
the  complaint,  being  tliat.for  ejectment  and 
damages,  the  appellee  filed— First,  an  an- 
swer in  general  denial;  and,  second,  an- 
other general  plea;  reciting  the  history  of 
the  case;  averring  appellee's  rights  under 
the  contract,  and  denying  any  interference 
with  the  rights  of  appellants  thereunder; 
claiming  that  the  changes  made  in  the 
transfer  track  were  necessary  for  the  better 
handling  of  the  business  of  the  two  railroad 
companies;  and  averring  that  from  the 
time  of  such  relaying  of  the  tracks  to  the 
time  of  the  filing  of  the  second  paragraph 
of  the  complaint,  being  a  period  of  at>out 
three  mtfnttis,  the  road  was  openly  used  for 
the  general  purjrases  of  the  two  companies 
as  common  carriers,  and  in  transporting  the 
United  States  mails,  without  objection  dur- 
ing that  time  from  appellants.  The  con- 
tract is  again  set  out  as  an  exhibit.  De- 
murrers to  the  several  special  paragraplis 
of  answer  were  overruled.  To  the  second 
paragraph  of  answer  filed  to  the  second 
paragraph  of  complaint,  being  that  for  eject- 
ment, the  appellants  replied,  in  two  para- 
graphs, by  stating  that  the  transfer  track 
was  no  necessary  part  of  either  the  Lake 
Brie  or  the  Ft,  Wayne  road,  which  are  in- 
dependent systems  of  railroad  lines,  but  is 
a  mere  local  convenience,  and  not  essential 
to  the  operating  of  either;  that  whether  the 
transfer  track  is  maintained  as  now  located, 
or  is  abandoned,  is  a  matter  in  which  the 
public  can  liave  no  interest;  that  while  the 
api)ellants  were  the  owners  in-imssession  of 
the  lands  in  question,  and  moved  by  the 
threats  of  the  appellee  to  take  unlawful 
possession  of  the  same,  appellants  instituted 


the  present  suit  to  enjoin  the  appellee  from 
carrying  out  such  threats  (reciting  the  pro- 
ceedings which  resulted  in  the  issuing  of 
the  restraining  order;  reciting,  also,  the 
facts  as  to  the  taking  up  and  removing  of 
the  ti-acks  in  violation  of  such  order);  that 
previous  to  such  change  of  tracks  the  said 
switch,  siding,  or  transfer  track  was  but  a 
means  of  placing  cars  at  and  near  appel- 
lants' foundry  and  machine  shop  from  ei- 
ther road,  and  was  but  occasionally  used  by 
either  road  for  setting  over  or  transferring 
cars  and  locomotives  from  one  road  to  the 
other;  that,  in  violation  of  the  restraining 
order,  the  tracks  were  moved  off  the  line 
upon  which  they  liad  been  located  (or  10 
years  previous  thereto,  and  placed  upon 
appellants'  land;  and  that  the  said  sid- 
ing or  transfer  track  was  detached  from 
the  Bide  tracks  and  switches  of  both  said 
railroads,  and  turned  into  and  united  with 
the  main  tracks,  thereby  the  more  com- 
pletely altering  said  transfer  track,  and  tak- 
ing the  same  out  of  appellants'  possession. 
Demurrers  were  overruled  to  each  para- 
graph of  the  reply. 

On  the  final  submission  of  the  cause  the 
court  called  a  Jury  to  make  return  of  an- 
swer to  such  questions  of  fact  as  should  be 
submitted  to  them  by  the  court,  and  the 
Jury  returned  answers  to  a  great  number  ' 
of  interrogatories  propounded  by  the  court 
and  by  the  parties.  The  court,  however, 
made  its  own  finding  of  facts  and  conclu- 
sions of  law.  The  conclusions  of  law  were 
in  favor  of  the  appellants  on  the  -first  para- 
graph of  the  complaint  (that  for  injunction), 
and  in  favor  of  the  appellee  on  the  second 
paragraph  (that  for  ejectment).  The  form 
of  the  decree  set  out  in  the  record  is  as  fol- 
lows: "And  the  court  now  renders  Judg- 
ment, upon  the  special  finding  of  facts  and 
conclusions  of  law,  for  the  plaintiffs  and 
against  the  defendant  herein,  forever  and 
perpetually  enjoining  the  defendant  and  its 
successors  and  assigns  from  removing  said 
transfer  track  in  question  from  its  present 
location,  as  found  by  the  court,  northward, 
and  from  removing  the  main  track  in  ques- 
tion southward;  and  the  plalntifCs  to  recover 
of  and  from  the  defendant  all  costs  of  this 
proceeding  Joined  by  the  first  paragraph  of 
plaintiffs'  complaint;  and  against  the  plain- 
tiffs on  the  issues  Joined  and  proceedings 
had  on  the  second  paragraph  of  plaintiffs' 
complaint" 

Numerous  errors  are  assigned  on  this  ap- 
peal,—among  them,  the  modifying  of  the 
temporary  injunction,  the  overruling  of  the 
demurrers  to  the  answers,  the  conclusions 
of  law  on  the  facts  found,  and  the  over- 
ruling of  the  motion  for  a  new  trial.  Under 
all  these  assignments  of  error  the  one  ques- 
tion presented  is,  what  Interpretation  should 
be  given  to  the  contract  between  the  par- 
ties, both  in  view  of  Its  terms,  and  also 
in  view  of  the  acts  and  conduct  of  the  par- 
ties thereunder,  and  their  relations  to  each 
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other  in  the  premises,  particularly  at  the 
time  the  agreement  was  entered  into? 

The  original  contract  between  the  appel- 
lants and  the  La  Fayette,  Bloomington  & 
Muncle  Railroad  Company,  appellee's  prede- 
cessor, as  the  same  Is  set  out  in  the  complaint 
and  in  the  answer,  and  also  in  the  special  find- 
ing of  facts  and  in  the  evidence,  is  as  fol- 
lows: "Know  all  men  by  these  presents,  that 
Jacob  H.  Wysor,  David  T.  Haines,  William 
Brotherton,  Arthur  P.  Patterson,  George  W. 
Greene,  and  John  li.  McCllntock,  of  the  city 
of  Muncle,  in  the  county  of  Delaware  and 
state  of  Indiana,  in  consideration  of  the  loca- 
tion, construction,  and  use  of  the  railroad  of 
the  company  hereinafter  named,  over,  upon, 
or  contiguous  to  the  grounds  hereinafter  de- 
scribed, and  of  the  premises  hereinafter  stat- 
ed, do  hereby  grant,  convey,  and  release  to 
the  La  Fayette,  Bloomington  &  Muncle  Rail- 
road Company  the  light  of  way  for  the  con- 
struction and  maintenance  of  said  company's 
railroad  over  and  across  the  following  de- 
scribed real  estate,  situated  in  Delaware  coun- 
ty, state  of  Indiana,  to  wit  [describing  the 
land],  except  the  right  of  the  Fort  Wayne, 
Muncle  and  Cincinnati  RaUroad  Company  to 
run  their  railroad  across  the  southeast  comer 
of  said  tract  of  land.  The  right  of  way  here- 
by conveyed  is  a  track  right  only,  and  passes 
over  and  across  the  southwest  comer  of  said 
tract  of  land,  as  far  from  the  brick  building 
on  said  tract  as  the  said  track  can  be  placed, 
with  a  due  regard  to  the  alignment,  and 
points  to  be  made  east  and  west  of  that  point. 
The  consideration  for  this  grant  is  that  the 
said  railroad  company  .shall  put  In  and  main- 
tain, and  Its  successors  and  assigns  shall 
maintain,  either  a  transfer  track  extending 
from  some  point  on  the  north  side  of  its  rail- 
road, west  of  said  tract  of  land,  to  a  proper 
point  on  the  north  side  of  the  main  track  of 
the  Fort  Wayne,  Muncle  and  Chicinnatl  Rail- 
road, east  and  north  from  said  tract  of  land, 
80  connected  with  both  roads  as  to  freely  ad- 
mit cars,  engines,  and  trains  from  either  upon 
said  transfer  track,  and  thence  safely  carry 
the  same  to  and  upon  the  other,  and  vice  ver- 
sa. And  said  transfer  track  shall  be  laid  north' 
of  the  main  tracks  of  said  roads,  and  south  of 
said  brick  building  aforesaid,  and  shall  be  laid 
as  far  south  of  the  front  door  In  the  south  end 
of  said  brick  building  as  possible,  not  to  Inter- 
fere with  the  main  track  of  either  road,  and 
the  free  and  safe  running  of  cars,  engines, 
and  trains  over  and  upon  the  same,  either  and 
both  ways.  Or  said  La  Fayette,  Blooming- 
ton &  Muncle  Railroad  Company,  In  default 
of  said  transfer  track,  shall  put  in  and  main- 
tain a  spur  track,  open  at  one  end  only,  and 
not  less  than  two  hundred  feet  Ui  length,  and 
connected  with  the  main  track  of  said  com- 
pany's road  by  proper  switches,  so  laid  be- 
tween said  main  track  and  the  brick  build- 
ing as  to  admit  of  loading  and  unloading  cars 
at  the  front  door  aforesaid  freely,  when  said 
cars  are  standing  upon  said  spur.  All  neces- 
sary right  ot  way  for  said  transfer  track  or 


said  spur  over,  upon,  and  across  said  tract  of 
land  Is  hereby  granted,  released,  and  convey- 
ed, in  addition  to  the  right  of  way  heretofore 
granted,  released,  and  conveyed." 

To  this  contract,  as  to  all  others,  there  must 
be  at  least  twp  parties;  and  to  each  of  the 
parties  some  consideration  must  move,  the 
consideration  to  the  one  being  taken  as  the 
equivalent  of  the  consideration  to  the  other. 
When  we  look  into  the  contract  before  us,  we 
find  the  parties  to  be  the  appellants,  as  gran- 
tors, and  the  appellee's  predecessor,  as  gran- 
tee. The  consideration  moving  from  'the 
grantors  to  the  grantee  is  the  right  of  way  for 
the  grantee's  main  track  over  the  southwest 
comer  of  the  grantor's  land,  this  right  of 
way  being  limited  to  "a  track  right  only." 
The  consideration  moving  from  the  grantee 
to  the  grantors  is  the  building  and  maintain- 
ing by  grantee  of  a  transfer  track  by  way  of 
the  grantora'  foundry  and  machine  shop,  so 
as  to  connect  grantee's  road  with  the  Ft 
Wayne  road,  or,  in  default  of  this,  that  the 
grantee  should  at  least  build  and  maintain  a 
spur  track  from  its  road  to  the  foundry  and 
machine  shop.  It  is  plahi  that  the  thing  re- 
ceived by  the  railroad  company  was  a  right 
of  way  for  its  main  track,  and  the  thhig  re- 
ceived by  the  foundry  company  was  a  con- 
venient siding  for  the  receipt  and  discharge 
of  freight  to  and  from  its  foundry  door.  The 
words  of  the  contract  can  be  understood  In 
no  other  way.  An  Interpretation  of  the  con- 
tract that  would  take  from  the  appellants  the 
use  of  their  spur,  siding,  or  transfer  track, 
and  change  it  into  a  part  of  the  main  line  of 
appellee's  railroad,  for  the  regular  and  con- 
stant movement  of  freight  and  passenger 
trains,'  would  certainly  be  subversive  of  the 
plain  intent  and  meaning  of  the  original 
agreement  between  the  parties.  No  interpre- 
tation can  be  allowed  which  wohld  take  from 
either  party  to  the  contract  that  consideration 
for  which  the  contract  was  originally  entered 
Into  by  such  party.  To  say  that  appellants 
may  stUl  load  and  unload  theh-  cars  while 
standing  upon  appellee's  main  track,  and  dur- 
ing the  Intervals  of  the  passage  of  appellee's 
trains,  is  t)ut  a  mockery.  The  very  purpose 
of  a  side  track  is  to  stand  cars  where  they 
may  be  conveniently  and  safely  loaded  and 
unloaded,  without  danger  or  Interruption  from 
passing  trains.  We  think,  therefore,  that  the 
court  erred  in  making  the  order  of  August  11, 
1890,  under  color  of  which  the  appellee  un- 
dertook to  move  the  transfer  track  so  as  to 
make  it  a  pait  of  its  main  track,  thus  com- 
pelling appellants  to  do  their  shipping  to  and 
from  cars  standing  on  the  main  line,  and  in 
the  intervals  of  the  passing  of  through  trains. 
The  form  of  the  decree,  made  nominally  in 
favor  of  appellants,  under  their  first  para- 
graph of  complaint,  and  according  to  which 
the  appellee  is  enjoined  from  moving  the 
transfer  track,  from  its  present  position,  shows 
a  total  disregard  of  the  rights  of  appellants 
under  the  contract.  To  recognize  the  action 
of  appellee  In  changing  appellants'  siding  into 
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a  part  of  appellee's  main  line,  and  gratultoiiB- 
ly  to  enjoin  appellee  from  making  any. far- 
ther change,  seems  scarcely  serious.  It 
amounts  to  a  restraint  upon  appellee  from 
correcting  the  wrong  already  done.  Besides, 
If  the  Judgment  thus  formally  glyen  to  ap- 
pellants under  their  first  paragraph  of  com- 
plaint "were  In  fact  a  Judgment  in  favor  of 
appellants,  then  the  Judgment  under  their 
second  paragraph  of  complaint  should  also  be 
for  the  appellants.  The  facts  In  both  cases 
were  the  same,  and.  If  the  appellants  were  en- 
titled to  injunction  under  the  first  paragraph, 
they  were- equally  entitled  to  ejectment  under 
the  second.  If  there  could  be  doubt  as  to  the 
interpretation  of  the  contract,  that  doubt  must 
be  at  once  removed,  on  an  examination  of  the 
acts  and  conduct  of  the  parties  at  the  time  of 
the  execution  of  the  instrument,  and  for  the 
10  years  thereafter.  It  is  shown  that  at  first 
the  appellee  took  advantage  of  Its  option,  and 
constmcted  only  a  spur  from  Its  railroad 
track  to  the  foundry.  Afterwards,  not  of  its 
own  motion,  but  at  the  request 'of  appellants, 
appellee  continued  the  spur  around  to  a  Junc- 
tion with  the  side  track  of  the  Ft  Wayne 
road.  Thus  both  parties  recognized  that  the 
transfer  track  was  for  the  special  use  and 
convenience  of  the  foundry  and  machine  shop. 
That  the  appellee,  and  even  the  Ft.  Wayne 
road,  should  occasionally  set  in  freight  cars 
npon  the  transfer,  to  be  taken  across  to  the 
other  road,  or  should  occasionally  store  idle 
cars  upon  the  transfer,  is  not  inconsistent 
with  appellants'  use  of  the  transfer  for  their 
ordinary  business.  Such  nse  of  the  transfer 
was  apparently  with  the  full  consent,  or  at 
least  acquiescence  of  appellants.  The  same 
may  be  said  of  efforts  made  on  one  or  two 
occasions  by  appellee,  on  receiving  permission 
from  appellants,  to  take  over  an  excursion 
train  from  one  road  to  the  other;  such  efforts 
being  bat  partially  successful,  and  showing 
practically,  by  an  actual  experiment,  that  the 
track  was  not  made  or  Intended  for  the  pas- 
sage of  ordinary  or  through  trains.  It  ap- 
pears, in  addition,  that  the  transfer  track,  as 
80  constructed  and  used,  while  sufflcient  for 
the  putting  in  and  taking  out  of  freight  cars 
from  and  to  either  road,  was  of  so  sharp  a 
curve  as  not  to  be  adapted  to  taking  trains 
across  in  safety.  Nor  was  this  a  temporary 
arrangement.  For  over  10  years  the  track 
continued  to  be  used,  as  thus  originally  con- 
structed, as  a  siding  for  the  accommodation 
of  appellants,  and  for  the  occasional  trans- 
fer of  single  freight  cars  to  or  from  either 
road.  The  parties  in  interest  having  thus 
placed  a  construction  npon  their  contract,  the 
courts  will  enforce  the  contract  as  so  con- 
strued. Pate  V.  French,  122  Ind.  10,  23 'N. 
K.  673;  Heath  v.  West,  68  Ind.  648;  John- 
son V.  Gibson,  78  Ind.  282;  Bish.  Cont  (  412. 
That  after  such  construction  of  the  contract 
by  the  acts  of  the  parties,  and  after  the  lapse 
of  10  years'  time,  it  should  have  been  found 
convenient  by  the  railroad  company,  od  its 
acquisition  of  the  Ft  Wayne  road,  to  take 


possession  of  the  transfer,  and  change  it  into 
a  iwrt  of  its  main  line,  can  add  nothing  to 
appellee's  rights,  and  take  nothing  from  the 
rights  of  appellants.  To  so  conclude  would 
be  to  bold  that  one  of  two  contracting  parties 
might,  when  its  interests  made  it  desirable  to 
do  so,  take  to  Itself,  by  violence  or  otherwise, 
both  considerations  named  in  the  contract; 
thus,  without  compensation,  depriving  the  oth- 
er party  of  Its  property.  All  evidence  in  this 
case,  therefore,  which  goes  to  show  how  ad- 
vantageous it  would  be  to  the  business  of  ap- 
pellee to  use  this  transfer  track  for  the  run- 
ning of  its  general  freight  and  i)assenger 
trains,  is  totally  irrelevant.  If  any  of  appel- 
lants' lands,  including  that  covered  by  their 
siding,  is  necessary  for  appellee's  railroad, 
the  law  provides  the  means  by  which  such 
property  may  be  acquired,  on  making  proper 
compensation  therefor,  securing  also  to  appel- 
lants their  rights  under  the  contract.  The 
appellee  is  not  driven  to  take  the  property  by 
main  force  from  its  rightful  owners. 

It  is  to  be  noted,  further,  that  the  contract 
does  not  specify,  in  terms,  the  actual  line  of 
either  the  main  or  the  transfer  track.  The 
description  given  of  the  main  line  is  that  it 
is  "a  track  right  only,  and  passes  over  and 
across  the  southwest  corner  of  said  tract  of 
land,  as  far  from  the  brick  building  on  said 
tract  as  the  said  track  can  be  placed,  with 
a  due  regard  to  the  alignment  and  points  to 
be  made  east  and  west  of  that  point"  The 
description  for  the  Ihie  for  the  transfer  track 
leaves  that  line,  also,  somewhat  indefinite, 
but  within  certain  limits  named.  We  are  of 
opinion  that  the  appellee  having  laid  its  tracks 
under  this  contract,  and  upon  lines  agreed  to 
by  the  appellants,  which  lines,  as  so  fixed, 
were  maintained  and  acquiesced  in  for  10 
years,  this  conduct  of  the  parties  amounted  to 
a  construction  of  the  contract  in  this  particu- 
lar, and  that  neither  party  could  afterwards 
contend  that  the  track  lines  should  be  other- 
wise located,  or  that  appellee  might  take  up 
Its  tracks  from  the  lines  on  which  they  were 
first  laid,  Und  select  other  lines  across  ap- 
pellants' premises  for  its  railroad.  Certain- 
ly It  cannot  be  contended  that  under  this  con- 
tract appellee  may,  from  time  to  time,  or  at 
any  time,  run  its  tracks  over  any  part  of  ap-- 
pellants'  lands,  as  it  may  think  best  In 
Wood  V.  Railroad  Co.,  90  Mich.  334,  51  N.  W, 
263,  which  was  also  an  action  in  ejectment, 
there  was  a  written  contract  for  right  of  way 
"on  the  route  lately  surveyed  by  said  com- 
pany." The  company  afterwards  varied  the 
line  of  its  road,  using  a  line  crossing,  at  a 
slight  angle,— the  line  originally  surveyed. 
The  court  in  that  case,  in  stating  the  conten- 
tions of  the  parties  and  its  own  conclusions, 
said:  "It  Is  claimed  that  this  variation  is  ma- 
terial, as  the  present  location  occupies  higher 
ground,  and  requires  a  deeper  cut  The  de- 
fendants' contention  is  that  the  phrase  in  the 
contract,  'on  the  route  lately  surveyed,'  does 
not  mean  the  precise  line  which  had  been  sur^ 
veyed,  but  that  the  parties  must  have  under- . 
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stood  that  this  survey  was  preliminary  only; 
and  that  any  line  following  the  general  course 
or  route  marked  out  on  defendants'  survey 
was  permissible.  We  cannot  assent  to  this 
view.  •  •  •  The  fact  appears  that  the 
line  across  plaintllTB  land  was  stalced  out  at 
the  time  of  the  making  of  this  contract.  We 
think  It  clear  that  the  land  intended  was  such 
as  Is  required  for  a  right  of  way  through  his 
land  on  the  line  or  route  surveyed  through 
bis  land."  In  the  case  at  bar,  appellee's  right 
of  way  for  its  main  track  is  expressly  limited 
to  "a  track  right  only."  No  further  use  of 
appellants'  land,  for  second  or  side  traciu, 
for  buildings,  fences,  ditches,  or  otherwise, 
was  made  in  the  beginning,  nor  for  the  first 
10  years  during  which  appellee  enjoyed  the 
easement.  We  do  not  thUik,  therefore,  that 
appellee  can  now  move  its  track  to  some  oth- 
er line,  however  slight  the  distance,  and  thiis 
take  possession  of  land  never  acquired  from 
appellants.  This  is  equally  true  as  to  the 
original  line  of  the  transfer  track.  The  par- 
ties, by  their  original  action  and  long  ac- 
quiescence, determined  the  location  and 
amount  of  the  right  of  way  conveyed  by  the 
contract.  Evidence  adduced  as  to  the  needs 
of  the  railroad  company  in  this  particular 
was  therefore  also  quite  Irrelevant  "We 
have  never  understood,"  said  this  court  in  the 
case  of  Board  of  Com'rs  of  St  Joseph  Co.  ▼. 
South  Bend  &  M.  St  Ry.  Co.,  118  Ind.  68,  20 
N.  E.  499  (citing  numerous  authorities),  "that 
the  law  will  excuse  a  party  from  the  perform- 
ance of  his  contract  because  it  will  be  a  liard- 
ship  upon  him  if  he  Is  required  to  perform, 
and  we  think  no  authority  can  be  found  to 
sustain  such  a  contention.  The  parties  made 
the  contract  for  themselves,  and  the  law  will 
only  enforce  it  according  to  its  terms  and 
conditions."  The  appellee,  therefore,  under 
the  contract,  had  neither  the  right  to  move  its 
tracks,  thus  unlawfully  appropriating  appel- 
lants' lands  without  making  compensation, 
nor  had  It  the  right  to  appropriate  appellants' 
Siding  or  transfer  track,  thus  changing  it  into 
a  part  of  Its  own  main  line,  and  depriving 
appellants  of  their  consideration  under  the 
contract.  The  judgment  is  reversed,  with  in- 
structions to  grant  a  new  trial,  and  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

(142  lad.  657) 

DBNKB-W ALTER  v.  LOEPBR  et  al. 
(Supreme  Court  of  Indiana.     Dec.  10,  1895.) 

APPEAI.— NeCESSAKT  PaKTIBS — DiSMISSAU 

An  appeal,  taken  during  Tscation  of 
court,  which  does  not  join  as  coappellants  all 
the  joint  judgment  defendants,  will  be  dismiss- 
ed. 

Appeal  from  superior  court  Marion  comi- 
ty; J.  M.  Winter,  Judge. 

Action  by  Ida  M.  Loeper  against  Mary  C. 
Denke-Walter  to  quiet  title.  Cross  com- 
plaints were  filed  to  quiet  title  to  a  part  of  the 
tract,  and  from  a  judgment  for  plaintitis  and 


cross  complainants  defendant  Mary  C.  Denke- 
Walter  appeals.     Appeal  dismissed. 

Herod  &  Herod,  for  appellant  KetCham 
&  Edenbarter,  for  appellees. 

MONKS,  J.  Ida  M.  Loeper,  one  of  appel- 
lees, brought  this  action  against  her  coappel- 
lees  and  appellant  to  quiet  title  to  real  estate: 
Cross  complaints  were  filed  by  certain  of  the 
appellees  to  quiet  title  to  a  part  of  the  same 
real  estate.  The  cause  waa  tried,  and  judg- 
ment rendered  quieting  the  title  to  said  real 
estate  as  prayed  for  in  the,  complaint  and  in 
the  cross  complaints.  Judgment  was  also 
rendered  against  appellant  Mary  G.  Denke- 
Walter,  and  Frederick  W.  Denke-Wauer,  who 
Is  made  an  appellee  in  this  court,  for  costs. 
It  Is  settled  law  in  this  state  that  all  joint 
judgment  defendants  in  the  court  below  must 
be  made  coappellants  In  this  court  In  all  vaca- 
tion appeals,  or  the  appeal  will  be  dismissed 
for  want  of  jurisdiction.  Acts  1895,  p.  179; 
Elliott,  App.  Proc.  f  144;  Inman  v.  Vogel 
(Ind.  Sup.)  40  N.  B.  665,  and  cases  cited; 
Walsh  V.  Brockway  (Ind.  App.)  40  N.  B.  29. 
There  can  be  but  one  appeal  from  the  same 
judgment,  and,  when  the  same  is  not  a  term- 
time  appeal,  all  copartles  entitled  to  appeal 
must  be  joined  as  coappellants.  Acts  1895, 
p.  179;  Inman  v.  Vogel,  supra;  Gregory  v. 
Smith,  139  Ind.  48,  38  N.  B.  395,  and  cases 
cited.  The  am>eal  in  this  case  was  not  a 
term-time  appeal,  and  is  not,  therefore,  gov- 
erned by  the  provisions  of  the  act  approved 
March  9,  1895  (Acts  1895,  p.  179).  Frederick 
W.  Denke-Walter.  was  a  coparty  and  joint 
judgment  defendant  with  appellant  in  the 
court  below,  and  should  have  been  made  co- 
appellant  in  this  court  This  not  having  been 
done,  the  appeal  must  be  dismissed.  Grego- 
ry V.  Smith,  supra;  Inman  v.  Vogel,  supra, 
and  cases  cited;  Railway  Co.  v.  St  Clair 
(Ind.  Sup.)  42  N.  B.  214.  The  appeal  Is  there- 
fore dismissed* 

(143  Ind.  1) 
HASKINSON  V.  CA VENDER. 
(Supreme  Court  of  Indiana.     Dec.  12,  1896.) 
Review  on  Appeal — Record. 

1.  Where  the  affidavit  in  support  of  a  mo- 
tion for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  is  not  in  the  bill  of  ex- 
ceptions, or  otherwise  made  a  part  of  the  record, 
an  order  denying  the  motion  will  not  be  review- 
ed on  appeal. 

2.  The  supreme  court  will  not  reverse  a 
judgment  merely  because,  in  its  opinion,  the 
weight  of  evidence  is  against  the  finding  of  the 
trial  court 

Appeal  from  circuit  court,  Perry  county; 
Edward  Gough,  Judge. 

Action  by  Clara  Cavender  against  George 
Haskinson  to  revoke  the  prolmte  of  a  will, 
and  to  contest  the  same.  Judgment  was 
rendered  for  plalntitF,  and  defendant  appeals. 
Affirmed. 

Wm.  Hennlng  and  W.  A.  Land,  for  appe- 
lant   J.  H.  &  C.  A.  Weathers,  for  appellee. 
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BEDFORD  BELT  BY.  CO.  v.  BBOWBT. 


MONKS,  J.°  Appellee  brongbt  this  action 
to  contest  the  'will  of  her  father,  and  revoke 
the  probate  thereof.  The  trial  resulted  in 
a  finding  for  appellee,  and,  over  a  motion 
for  a  new  trial,  Jndgment  was  rendered,  set- 
ting aside  the  will,  and  revoking  the  pro- 
bate. Appellant  assigns  as  error  that  the 
court  erred  in  overruling  the  motion  for  a 
new  triaL 

One  of  the  reasons  assigned  for  a  new 
trial  was  for  newly-discovered  evidence.  The 
affidavits  in  support  of  this  cause  for  a  new 
trial  are  not  contained  In  any  bill  of  excep- 
tions, nor  otherwise  made  a  part  of  the  rec- 
ord. This  reason  for  a  new  trial  cannot 
therefore  be  considered.  Applegate  v.  Bax- 
ley,  93  Ind.  147;  Harper  y.  State,  101  Ind.. 
on  page  112. 

The  other  causes  for  a  new  trial  were  that 
"the  finding  is  contrary  to  the  evidence," 
and  also  "contrary  to  law."  We  have  care- 
folly  read  the  evidence,  and,  while  we  find 
It  conflicting,  there  Is  evidence  which  sup- 
ports the  finding  on  every  material  point 
The  rule  is  well  settled  that  this  court  will 
not  reverse  a  judgment  on  the  weight  of  the 
evidence,  although  the  weight  of  the  evi- 
dence might,  in  our  opinion,  be  against  the 
finding  of  the  trial  court  lawrence  v.  Van' 
Bnskirk  (Ind.  Sup.)  40  N.  B.  54,  and  cases 
Cited.    Judgment  affirmed. 

cm  Ind.  669) 

BEDFORD  BBLT  RT.  CO.  v.  BROWN. 
(Supreme  Court  of  Indiana.     Dec.  10,  1885.) 

IIABTBB    and    SbRVANT— NeOLIGSNOB — Co:lTBIBO- 

TOUT  Neoliosnok— Pleading. 

1.  In  an  action  for  injuries  caused  by  de- 
fective appliances,  where  the  petition  alleges 
that  plaintiff  did  iiot  know  of  the  defects,  the 
court  cannot  assume  that  he  did  Isnow  of  them, 
in  order  to  hold  the  petition  insufficient  on  the 
ground  that  plaintiff  assumed  the  risk.' 

2.  In  an  action  for  injuries  caused  by  de- 
fendant's neKligence,  where  plaintiff  alleges  he 
was  not  negligent,  and  no  facts  appear  to  indi- 
cate that  he  was,  the  court  cannot  presume  con- 
tributory negligence. 

8.  In  an  action  by  a  workman  on  a  bridge 
for  injuries  caused  by  defects  in  a  plank  track 
constructed  on  the  bridge  as  the  work  progress- 
ed, on  which  to  move  timber,  where  tne  court 
cannot  presume  from  the  facts  alleged  that 
plaintiff  participated  in  the  construction  of  the 
track,  or  that  he  was  a  fellow  employd  of  those 
who  did  construct  it,  or  even  that  he  was  an  em- 
ploye at  the  time  it  was  constructed,  the  fel- 
low-servant rule  cannot  be  invoked  to  show  the 
insufficiency  of  the  petition. 

4.  In  constructing  a  railroad  bridge  the 
workmen  laid  thick  plank  as  a  track  on  which 
to  move  bridge  timbers.  They  inserted  wedges 
nnder  the  thinner  ends.  In  the  use  of  the 
track,  such  wedges  would  work  out  and,  if  dis- 
placed, could  easily  be  seen  by  one  looidng  at 
the  joints,  and  replaced.  Such  method  of  mov- 
ing timbers  was  the  usual  one.  One  of  such 
wedges  worked  out,  and  while  the  worlonen 
were  moving  a  timber  on  the  track  over  the 
Joint  it  tipaed  and  fell,  knocking  one  of  the 
workmen  off  the  bridge.  Held,  that  the  rail- 
road company  was  not  negligent 

5.  In  such  case  such  workman  was  negli- 
gent in  failing  to  notice  the  absence  of  the 
wedge,  and  to  see  tliat  it  was  in  its  place  before 
moving  the  carriage  over  the  joint 


6.  The  foreman,  in  such  ease,  was  not  a  vice 
principal,  since  the  duty  owing  was  not  devolved 
on  the  master. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; B.  W.  Miers,  Judge. 

Action  by  John  Brown  against  the  Bed- 
ford Belt  Railway  Company  for  personal  in- 
Juriee  caused  by  defendant's  negligence. 
From  a  judgment  for  plaintiff,  defendant  ajh 
peals.    Beveraed. 

F.  M.  Trissal,  for  appellant.  Dunn  St 
Lowe,  for  appellee. 

HACKNEIT,  C.  J.  This  appeal  is  from  a 
judgment-  in  favor  of  the  appellee  for  per- 
sonal injuries  sustained  while  employed  by 
the  appellant  in  the  construction  of  a  rail- 
way bridge.  The  complaint  charged:  That 
the  appellee  was  employed  in  the  construc- 
tion of  said  bridge.  That  when  about  100 
feet  had  been  nearly  completed,  and  several 
bents  had  been  placed  In  position,  boards 
were  laid  on  either  side,  along  the  top,  for 
the  workmen  to  walk  upon.  "Between  said 
running  boards,  on  the  top  of  said  bridge, 
and  along  the  middle  of  it,  from  bent  to 
bent,  were  laid  two  lines  of  stringers,  side 
by  Bide,  and  on  the  top  of  these  stringers, 
lengthwise  of  them,  and  of  the  bridge  as 
well,  were  laid  consecutively  heavy  planks, 
end  to  end,"  to  be  used  as  a  track  upon 
which  to  move,  from  place  to  place,  heavy 
timbers  for  the  construction  of  the  bridge; 
such  timbers  being  so  moved  upon  said  track 
by  means  of  a  small  solid  frame,  12  inches 
square,  with  an  iron  roller  adjusted  beneath, 
and  called  a  "dolly."  It  was  averred  that 
the  appellant  negligently  and  carelessly  con- 
structed said  track,  and  negligently  permit- 
ted the  same  to  become  and  remain  in  an 
unsafe  and  infirm  condition,  unbraced,  un- 
supported, and  not  properly  leveled,  and 
which  condition  was  well  known  to  appel- 
lant and  unknown  to  appellee,  and  which 
could  and  should  have  been  repaired.  That 
while  he  and  other  workmen  were  moving  a 
large  timber  along  said  track  upon  said 
"dolly,"  the  appellee  walking  along  one  of 
the  board  walks  so  made  along  the  top  of 
said  bridge,  said  "dolly"  and  the  timber 
thereon,  by  reason  of  said  defects  in  said 
track,  became  unbalanced,  and  fell  from  tbe 
bridge,  burling  the  appellee  to  the  ground 
below,  and  inflicting  the  injuries  complained 
of.  It  was  alleged  also  that  the  appellant 
was  guilty  of  no  fault  or  negligence  contrib- 
uting to  said  injury.  There  was  no  demur- 
rer or  motion  addressed  to  the  complaint  in 
the  lower  court,  and'  its  sufficiency  is  at- 
tacked here  upon  an  assignment  of  error 
that  the  court  overruled  appellant's  motion 
In  arrest  of  judgment  Appellant's  learned 
counsel  attack  tbe  complaint  under  the 
fellow-servant  rule,  the  rule  as  to  the  as- 
sumption of  the  ordinary  and  the  eztraor^ 
dinary  risks  of  the  service,  and  the  rule  as 
to  contributory  negligence.  Where  there  is 
enough  in  a  complaint  to  bar  another  action, 
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It  la  Bufflclent  against  an  attack  first  made 
In  this  court  Harris  y.  Wright,  123  Ind. 
272,  24  N,  E.  241;  Peters  v.  Banta,  120  Ind. 
416,  22  N.  B.  95;  Chapell  t.  Shuee,  117  Ind. 
481,  20  N.  B.  417;  Sims  t.  Dame,  113  lud. 
127,  IS  N,  B.  217;  Donellan  v.  Hardy,  57 
Ind.  893.  After  verdict,  all  intendments  are 
taken  in  favor  of  the  pleading;  and  the 
same  mle  applies  where  the  attack  is  by 
Uaotlon  in  arrest  as  where  it  Is  made  for  the 
first  time  upon  assignment  in  this  court 
Golchen  v.  Nlnde,  ISO  Ind.  88,  22  N.  E.  94, 
and  case^  there  cited.  See,  also,  Elliott, 
App.  Proc.  t  473. 

We  cannot  presume,  as  counsel  .nrge,  that 
the  appellee  knew  of  the  defects,  In  the  face 
of  the  allegation  that  he  did  not  know  of 
them.  Without  such  knowledge,  there  could 
be  no  assumption  of  the  hazard  as  an  ex- 
traordinary risk  of  the  service.  If  we  ac- 
cept the  rules  above  suggested,  we  cannot 
presume  that  the  appellee  had  participated 
In  the  construction  of  the  track,  or  that  he 
was  a  fellow  employg  of  those  who  did  con- 
stmct  It,  or  even  that  he  was  an  employ^ 
at  the  time  of  such  construction.  The  fel- 
low-servant rule,  therefore,  cannot  be  in- 
voked. No  facts  appear  to  indicate  that  ap- 
pellee was  negligent,  and  he  alleges  that 
he  was  not  negligent  We  cannot,  therefore, 
presume  contributory  negligence.  It  Is  not 
claimed  that  any  essential  fact  is  wholly 
omitted.  We  cannot  concur  in  appellant's  po- 
sition that  the  complaint  did  not  state  facts 
suflBclent  to  bar  a  second  action  for  the  same 
injuries.  If  the  complaint  were  tested  upon 
demurrer,  we  should  not  feel  safe  in  the 
conclusion  that  its  facts  were  sufficient  to 
constitute  a  cause  of  action. 

A  confiict  between  the  general  verdict  and 
answers  to  interrogatories  Is  claimed,  and 
is  urged  as  sustaining  appellant's  motion  for 
Judgment  non  obstante.  Finding  it  neces- 
sary to  reverse  the  Judgment  of  the  lower 
court,  and  believing  that  this  question  will 
not  arise  again  in  the  cause,  we  pass  It  with- 
out decision. 

The  cause  was  tried  and  submitted  to  a 
Jury  upon  the  testimony  tatroduced  on  be- 
half of  the  appellee.  The  following  facts 
were  established  without  conflict:  The  appel- 
lant engaged  in  the  construction  of  a  railway 
bridge,  and  the  labor  thereon  was  performed 
by  a  foreman,  the  appellee,  and  two  or  three 
other  bridge  carpenters.  The  work  had  pro- 
ceeded to  the  point  where  12  or  14  bents  bad 
been  constructed,  and  another  was  being 
added.  Upon  these  bents,  and  extending 
from  one  to  another  as  they  were  constructed, 
the  appellee  and  his  fellow  workmen  laid, 
near  the  centei,  two  timbers,  side  by  side, 
each  timber  being  16  inches  wide  and  16 
feet  long.  Upon  these  timbers  were  placed, 
lengthwise  and  end  to  end,  oak  boards,  3 
inches  thick  by  10  inches  wide.  The  timbers 
and  boards  so  laid  constituted  a  track  upon 
wlilch  to  transport  by  means  of  a  small 
but  heavy  carriage,  the  timbers  from  which 


the  bridge  waa  conatructed.  On  the  outer 
edges  of  the  bents,  and  on  either  side  of  this 
track,  were  laid  board  walks  for  the  work- 
men to  walk  upon  in  the  discharge  of  such 
duties  as  required  them  to  be  upon  the  super- 
structure. In  the  top  course  of  the  track  it 
was  found  that  the  ends  of  the  boards  would 
vary  in  thlcluiess,  and  would  make  uneven 
Joints.  In  order  that  these  Joints  might  be 
even,  and  afTord  a  smooth  course  for  the  tim- 
ber carriage,  the  appellee  and  his  fellow 
workmen  would  Insert  under  the  thinner 
boards  a  wedge  or  shim  of  such  thickness  as 
would  bring  the  upper  surfaces  of  the  boards, 
at  the  ends,  upon  a  level  each  with  the  other. 
In  the  use  of  this  track,  from  time  to  time, 
these  wedges  or  shims  would  work  out  from 
theh:  places,  and,  to  maintain  a  smooth  track, 
all  of  the  workmen,  including  the  appellee, 
observed  the  condition  of  the  Joints  and  posi- 
tions of  the  wedges  or  sliims,  and,  when  nec- 
essary, replaced  them.  These  wedges  or 
shims,  if  displaced,  could  easily  be  seen  by 
any  one  who  would  look  at  the  Joints.  This 
work,  in  which  the  appellee  engaged,  pro- 
ceeded from  the  26th  day  of  December,  1892, 
until  the  afternoon  of  March  9,  1893.  This 
method  of  transporting  timbers  was  the  usual 
and  customary  method  in  bridge  building. 
The  day  of  the  appellee's  injury  he  had  fre- 
quently been  upon  the  superstructure  and 
along  the  course  of  the  trade  The  foreman  had 
likewise  been  upon  the  superstructure  and 
along  the  course  of  the  track  several  times 
during  the  day,  and  bad  directed  the  work 
for  that  particular  afternoon.  The  work  so 
directed  was  In  the  transportation  of  tlmtiers. 
In  this  the  appellee  and  two  other  workmen 
were  engaged,  and  at  the  time  of  the  mis- 
fortune the  appellee  was  upon  one  of  said 
board  walks.  The  other  two  workmen  were 
pushing  and  guiding  the  timber  carriage; 
with  a  large  timber  upon  It  The  appellee 
waa  proceeding  towards  the  extended  end  of 
the  timber,  to  assist  in  pushing  and  guiding 
It,  though  he  had  not  come  nearer  than  four 
feet  from  it  when  the  carriage  came  upon  a 
Joint  in  the  track  from  which  a  wedge  or  shim 
had  worked,  and  left  the  Joint  uneven.  In  meet- 
ing this  uneven  Joint,  the  carriage  was  Jolted, 
and  the  timber  thereon  toppled  and  fell  from 
the  superstructure.  In  its  fall  It  struck  the 
board  upon  which  the  appellee  was  walking, 
and  BO  Jarred  and  disturbed  it  as  to  pre- 
cipitate the  appellee  to  the  water  below,  a 
distance  of  53  feet,  and  from  which  he  suffer- 
ed the  Injuries  complained  of.  When  the  cax- 
riage  had  gotten  upon  the  uneven  Joint  the 
appellee  could  not  see  that  the  wedge  or  shtm 
had  worked  out  The  question  is  presented 
as  to  whether,  upon  these  facts,  the  verdict 
should  have  been  for  the  appellee.  The  or- 
dinary rule,  urged  by  the  appellee,  that  this 
court  will  not  determine  the  weight  of  con- 
flicting evidence,  la  not  available  to  support 
the  verdict,  since,  as  we  have  Shown,  the 
evidence  is  without  conflict  and  presents  the 
case,  upon  the  facts  stated,  in  as  favoiuble 
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a  view  for  the  appellee  as  possible.  The 
question  of  the  appellant's  liability,  therefore, 
is  not  one  of  fact  for  the  exclusive  decision 
of  the  Jury,  but  Is  one  of  law,  upon  which 
the  lower  court  could,  and  this  court  must, 
pass.  Farls  v.  Hoberg,  X34  In*.  269,  33  N. 
£}.  1028;  Railway  Co.  t.  Dunn  (Ind.  Sup.) 
86  N.  B,  702;  Day  v.  BaUway  Co.,  187  Ind. 
206,  36  N.  E.  864.  That  the  facts  should  war- 
rant a  recovery  it  was  Indispensable  that  the 
appellee  should  establish,  by  the  evidence, 
some  duty  owing  to  him  at  the  time  by  the 
appellant,  the  breach  of  which  resulted  In  the 
injury  complained  of,  and  that  he  had  not  by 
his  own  negligence  contributed  to  the  injury. 
It  is  Inconceiyable  that  there  should  be  a  lia- 
bility without  a  breach  of  duty.  Not  only  so, 
but.  If  it  l>e  found  that  there  is  some  breach 
of  duty  on  the  part  of  the  master,  and  it  be 
further  found  tliat  with  a  knowledge  of  this 
breach  the  servant  continues  in  the  service, 
not  notifying  the  master  of  the  breacli,  and 
receiving  po  assurances  that  the  defect  or 
negligence  will  be  repaired,  the  servant  will 
be  deemed  to  have  assumed  the  hazard  of 
such  defect  or  breach,  and  to  have  waived 
a  right  of  recovery  for  hijury  therefrom. 
Rallrcfad  Co.  v.  Duel,  134  Ind.  156,  33  N.  E. 
355;  Ames  v.  Hallway  Co.,  135  Ind.  363,  35 
N.  B.  117;  Lynch  v.  Railroad  Co.,  8  Ind. 
App.  510,  36  N.  E.  44.  What  duty  of  the 
appellant  was  violated?  The  appellee  seeks 
to  uphold  the  verdict  and  judgment  in  his 
flavor  upon  the  assumption  that  the  appellant 
was  negligent  in  not  keeping  the  wedges  In 
place.  The  argument  is  that  the  place  for 
the  performance  of  the  labor  was  unsafe, 
and  that  the  foreman  was  a  vice  principal, 
and  neglected  to  keep  the  wedges  in  place. 
It  is  the  general  rule  that  it  Is  a  duty  of  the 
master  to  supply  safe  places  and  appliances 
for  the  service  of  his  employes,  but  it  Is  not 
understood  that  this  duty  requires  the  mas* 
ter  to  make  a  powder  house  a  place  of  safe- 
ty, or  to  make  railroading  as  free  from  dan- 
ger aa  hoeing  com,  or  to  make  the  labor  of 
bridge  building,  at  63  feet  above  the  ground, 
■8  free  from  hazard  as  the  service  of  an  of- 
fice clerk.  Every  service  has  its  own  peculiar 
hazards,  and  the  law  does  not  hold  the  mas- 
ter accountable  for  such  hasirds  as  or- 
dinarily and  naturally  belong  to  any  service. 
Here  the  direct  and  only  cause  of  the  hijury 
was  in  the  displacement  of  a  wedge.  The 
injury  was  due  not  to  the  ordinary  nor  to 
tbe  extraordinary  dangers  of  the  place  of 
service,  but  simply  to  the  mann^  of  using 
the  ordinary  Instrumentalities  of  the  service. 
It  was  not  complained,  nor  was  it  In  evidoice, 
that  the  use  of  wedges  or  shims  was  requir- 
ed by  tlie  master  when  another  appliance 
would  have  been  safer.  Neither  was  It  a 
qnestlon  ttiat  tbe  master  supplied  the  wedges 
or  shims.  On  the  contrary,  it  was  an  estab- 
lished fiict  that  the  method  adopted  for  trans- 
portation of  the  timbers  was  the  nsnal  and 
ordinary  method,  and  the  appellee,  without 
misdirection  from  the  appellant  or  ignorance 


on  his  part,  participated  in  the  constrjction 
of  the  track  and  in  the  placing  and  use  of 
the  wedges,  with  every  opportunity  to  know 
their  hazards  that  the  appellant  or  its  serv- 
ants possessed.  No  imperfection  in  timber, 
tools,  or  appliances  as  supplied  by  tbe  com- 
pany is  even  suggested.  It  Is  perfectly  clear 
that  the  injury  was  not  caused  by  any  breach 
of  duty  on  the  part  of  the  company  in  supply- 
ing a  dangerous  place  to  work,  or  unsafe 
tools  or  appliances.  It  was  not  the  theory 
of  the  action  that  the  company  had  been 
guilty  of  a  bleach'  of  dnty  in  employing  an 
unskilled  or  careless  servant,  nor  did  the  evi- 
dence tend  to  supimrt  such  a  theory.  But  it 
Is  said  that  the  foreman  was  a  Vice  prin- 
cipal, and  neglected  to  keep  the  wedges  in 
place.  There  is  no  vice  principal  where  the 
duty  owing  is  not  one  devolved  upon  the 
master.  Coke  Co.  v.  Peterson,  136  Ind.  398, 
35  N.  E.  7,  and  authorities  cited.  We  hare 
already  demtmstrated  that  the  dnty  neglected 
was  not  one  resting  upon  the  master.  It  did 
not  arise  from  an  obligatlbn  to  supply  a  safe 
place  or  safe  appliances.  The  rule  may  be 
broadly  stated  that  the  master  is  never  lia- 
ble for  falling  to  supply  a  safe  place  for  the 
servant  to  work  when  the  work  consists  In 
making  safe  the  place  of  which  he  complains. 
One  engaged  In  constructing  a  railway  can- 
not complain  that  he  was  hijured  by  reason 
of  the  failure  of  tbe  company  to  have  a  com- 
pleted railway.  Railroad  Co.  v.  Henderson, 
134  Ind.  036,  33  N.  E.  1021.  Nor  can  one  em- 
ployed In  mining  coal,  and  who  Is  supplied 
with  timbers  to  make  safe  the  roof  of  the 
apartment  In  which  he  works,  complain  of  in- 
juries received  from  slate  falling  because 
such  timbers  are  not  put  In  place  by  him. 
Coal  Co.  v.  Estlevenard  (Ohio  Sup.)  40  N.  E. 
725.  Nor  can  a  laborer  digging  a  trench,  and 
thereby  making  tbe  place  in  which  he  works, 
recover  for  personal  injuries  resulting  from 
the  falling  of  tbe  sides  of  the  trench. 

We  might  stop  at  this  point,  since  we  think 
it  clear  that  the  appellee  failed  to  show  the 
breach  of  any  duty  owing  to  him  by  the  ap- 
pellant; but,  as  we  have  seen  that  the  in- 
jury resulted  from  the  manner  in  which  the 
proper  appliances  for  the  work  were  employ- 
ed, it  Is  apparent  that  those  who  carelessly 
employed  such  appliances  are  blamable.  The 
appellee  knew  the  character  of  the  track,  and 
the  necessity  for  care  to  keep  the  wedges  in 
place  when  running  the  carriage  over  the 
track.  He  participated  in  running  the  car- 
riage without  observing  the  condition  of  the 
Joints,  and  by  this  fb.ilure  is  himself  blama- 
ble. He  and  the  other  workmen  had,  from 
time  to  time,  taken  care,  as  they  used  the 
track,  to  see  that  the  wedges  were  In  place. 
No  particular  person  had  been  designated  to 
keep  them  In  place,  and  the  exigencies  of  tbe 
occasion  did  not  deny  the  appellee  the  op- 
portunity of  observing  the  condition  of  the 
track  before  taking  the  risk  of  running  heavy 
timbers  upon  it;  and  that  he  did  so  take  the 
risk  was  either  contributory  negligence  or  ths 
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assumption  of  the  hazard.  As  we  have 
shown,  either  contingency  Is  fatal  to  his  re- 
covery. He  had  every  opportunity  that  the 
appellant  had  of  knowing  the  tendency  of 
the  wedges  to  work  out,  and  render  the  track 
unsafe,  and  continued  In  the  service  with  no 
promise  of  a  different  method  of  maintaining 
a  smooth  track.  In  so  continuing  with  such 
knowledge  he  assumed  the  hazard  and  waiv- 
ed liability.  Ames  v.  Railway  Ca,  supra,  and 
cases  there  cited;  Day  v.  Railway  Co.,  supra, 
and  cases  there  cited.  As  said  In  the  last- 
dted  case:-  "In  a  case  where  the  servant  Is 
one  of  mature  age  and  experience,  as  In  this 
case,  the  law  never  Imposes  the  duty  on  the 
master  of  becoming  eyes  and  ears  for  his 
servant,  where  there  Is  nothing  to  prevent 
the  servant  from  using  his  own  eyes  and 
ears  to  avoid  danger."  Again,  it  Is  said: 
"The  law  requires  that  men  shall  use  the 
senses  with  which  nature  has  endowed  them; 
and  when,  without  excuse,  one  fails  to  do 
sot  he  alone  must  sufFer  the  consequences, 
and  he  is  not  excused,  where  he  fails  to  dis- 
cover the  danger,  If  he  made  no  attempt  to 
employ  the  faculties  nature  has  given  him." 
See  case  there  cited.  Here  the  appellee's  only 
excuse  for  falling  to  know  the  condition  of 
the  track  was  that  the  carriage  was  upon 
the  Joint,  and  obstructed  his  view.  This,  at 
the  Instant  of  the  occurrence,  may  have  been 
true,  but,  as  we  have  said,  no  emergency  was 
shown  for  going  upon  the  loose  Joint  without 
learning  its  condition,  when,  as  the  evidence 
showed.  It  could  have  been  seen  by  looking 
at  It.  It  was  certainly  not  due  care  to  have 
proceeded  without  looking.  There'  Is  no  view 
of  the  case  as  made  by  the  evidence  which 
supports  the  verdict  and  judgment  The 
Judgment  is  reversed,  with  Instructions  to 
sustain  the  appellant's  motion  for  •  new 
trlaL 

(144  bid.  74) 

WILSON  T.  TALLET  et  al.» 

(Supreme  Ooart  of  Indiana.     Dec.  10,  1895.) 

Dbainagb  — Apfbal  —  Rbvibw  — ^Verdict  —  Looa- 

TiOK  OF  Drain — Discretion  of  Vibwbrs — 

Opbniico  ard  CI.03IH0  OP  Case. 

1.  On  appeal  from  a  Judgment  of  the  circuit 
court  on  the  trial  de  novo  of  a  petition  for  a 
public  ditch,  erroneous  rulings  ot  the  board  of 
commissioners  on  the  hearing  before  them  can- 
not be  considered. 

2.  On  petition  for  a  public  drain  an  appeal 
was  taken  to  the  circuit  court,  where  a  motion 
to  dismiss  the  petition  was  made  and  overruled. 
The  appellant  prevailed  on  such  appeal,  and  the 
cause  was  returned  to  the  county  board.  The 
second  decision  of  the  board  was  for  petitioner 
also,  from  which  an  appeal  was  again  taken  to 
tiie  circuit  court,  where  judgment  for  petitioner 
was  rendered.  Eeid,  on  appeal  from  such  judg- 
ment, that  the  ruling  on  the  first  appeal  to  the 
circuit  court,  refusing  to  dismiss  the  petition, 
could  not  be  revirwed. 

8.  Rev.  St.  1894,  {  5671  (Rev.  St  1881,  ( 
4801),  provides  for  an  appeal  from  the  decision 
of  the  board  of  commissioners  on  a  petition  for 
a  public  drain  on  the  matters  (1)  whether  the 
dltdi  will  be  conducive  to  the  public  health,  con- 
venience, or  welfare;  (2)  whether  the  route  is 
practicable;  (3)  whether  the  assessments  made 

•  For  Q^nion  on  rdiearing,  see  42  N.  B.  lOOSi 


for  the  ditch  are  In  proportion  to  the  benefits; 
(4)  on  the  amount  of  damages  allowed  to  any 
person.  Eeld,  that  a  verdict  on  appeal  to  the 
circuit  court  that  "we,  the  jury,  find  for  peti- 
tioners, and  that  the  proposed  ditch  •  *  • 
will  be  of  practicable  utility,  will  be  conducive 
to  public  health,  and  the  assessments  made 
•  *  •  are  in  proportion  to  the  benefits  de- 
rived; •  •  •  that  the  defendant  should  l>e 
allowed  no  damages," — ^is  responsive  to  the  Is- 
sues allowed  by  the  statute. 

4.  Rev.  St  1894,  {  6059  (Rev.  St  1881.  | 
4289^,  providing,  in  regard  to  the  location  ot  a 
public  drain,  that,  when  It  will  not  be  detri- 
mental to  the  work,  the  viewers  shall,  as  far  as 
practicable,  locate  the  ditch  on  division  lines, 
and  avoid,  as  far  as  practicable,  laying  the  same 
diagonally  across  lands,  but  they  must  not  sac- 
rifice the  general  ntili^  of  the  drain  to  avoid 
diagonal  lines,  places  the  location  of  the  drain 
In  the  discretion  of  the  viewers. 

5.  On  petition  tor  a  public  drain  the  burdea 
la  on  remonstrant  to  show  any  error  in  the  re- 
port of  the  viewers. 

^  0.  On  petition  for  a  public  drain  on  appeal 
to  the  circuit  court  from  a  decision  of  the  board 
of  commissioners  in  favor  of  petitioners,  where 
the  case  is  tried  de  novo,  the  petitioners  are  en- 
titled to  the  opening  and  closing  of  the  case, 
though  they  bring  from  the  commissioners'  court 
a  prima  facie  case  in  their  favor. 

7.  On  such  appeal  it  is  not  an  abuse  of  dis- 
cretion to  refuse  to  strike  out  the  testimony  of 
one  of  the  viewers,  who  was  also  county  assessor, 
as  to  the  value  of  the  land. 

Appeal  from  circuit  court,  Jackson  county; 
S.  B.  Voyles,  Judge. 

Petition  by  Calvin  D.  Talley  and  others  for. 
a  public  ditch.  From  a  Judgment  on  appeal 
to  the  circuit  court  for  petitioners,  Daniel 
Wilson  appeals.     Affirmed. 

O.  H.  Montgomery  and  Wm.  T.  Branaman, 
for  appellant  Applewhite  &  Applewhite^  toe 
appellees. 

HOWARD,  J.  This  action  was  begun  b» 
fore  the  board  of  commissioners  of  Jackson 
county  on  a  petition  by  appellees  for  a  pub- 
lic ditch.  The  viewers  appointed  made  their 
report  in  favor  of  the  establishment  of  the 
ditch.  The  appellant,  on  the  overruling  ot 
his  motion  to  dismiss  the  proceedings,  filed 
a  remonstrance,  upon  which  re-viewers  were 
appointed,  who  also  reported  in  favor  of  the 
work.  On  the  overruling  of  a  motion  by  ajh 
pellant  to  set  aside  the  report  of  the  re-view- 
ers, the  board  entered  an  order  for  the  eth 
tablisbment  of  the  ditch  as  prayed  for. 
From  this  order  appellant  took  an  appeal  to 
the  circuit  court,  where  his  motlou  to  dis- 
miss the  action  was  renewed,  and  overruled 
by  the  court  His  motion  to  refer  the  case 
back  to  the  board  for  another  re-vlew  was, 
however,  sustained;  and  re-vlewcrs  were  ac- 
cordingly reappointed  by  the  board.  The  re- 
viewers again  reporting  in  favor  of  the 
work,  the  board  entered'  another  order  for  Its 
establishment  The  appellant  again  appeal- 
ing to  the  circuit  court,  the  cause  was  sub- 
mitted to  a  Jury,  and  a  verdict  returned  in 
favor  of  the  establishment  of  the  ditch,  and 
Judgment  was  entered  accordingly.  On  the 
overruling  of  appellant's  motion  for  a  venire 
de  novo  and  his  motion  for  ft  new  trial  thia 
appeal  followed. 
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Among  the  assignments  of  error  appellant 
has  Included  certain  alleged  erroneous  rul- 
ings of  the  board  of  county  commissioners. 
These  assignments,  however,  cannot  be  con- 
sidered. The  appeal  is  from  the  Judgment 
of  the  circuit  court,  and  only  the  action  of 
that  tribunal  can  be  here  reviewed.  The 
first  error  assigned  in  the  rulings  of  the  court 
Is  the  overruling  of  appellant's  motion  to 
dismiss  the  petition  for  drainage.  An  ex- 
amination of  the  record,  however,  falls  to 
show  the  making  of  such  motion  by  the  ap- 
pellant, or  any  ruling  of  the  court  thereon. 
It  is  true  that  such  a  motion  was  made  and 
overruled  on  the  first  appeal  to  the  circuit 
court  from  the  board  of  county  commission- 
ers. But  the  last  appeal  is  quite  distinct 
from  the  first.  The  appellant  prevailed  on 
the  first  appeal,  and  the  cause  was  returned 
to  the  county  board.  The  appeal  to  this 
court  is  from  the  final  Judgment  In  the  court 
below,  and  that  Judgment  was  rendered  upon 
the  verdict  of  the  Jury  on  the  trial  of  the 
questions  raised  on  the  second  appeal  from 
the  county  board.  There  is,  therefore,  no 
question  presented  by  this  assignment  of 
error. 

The  next  assignment  of  error  Is  the  over- 
ruling of  appellant's  motion  for  a  venire  de 
novo.  The  reasons  given  in  the  motion  for 
a  venire  de  novo  are  "that  the  verdict  of  the 
Jury  is  not  responsive  to  the  Issues  Involved, 
does  not  cover  all  the  issues  Joined,  and  is 
80  uncertain,  indefinite,  and  defective  that 
no  Judgment  can  be  rendered  thereon."  An 
examination  of  the  verdict  falls  to  bear  out 
the  reasons  thus  given.  The  statute  (sec- 
tion 5671,  Rev.  St  1894;  section  4301,  Rev. 
St.  1881)  prescribes  the  matters  upon  which 
an  aggrieved  party  may  take  an  appeal  from 
the  county  board  in  such  cases:  "First. 
Whether  the  ditch  will  be  conducive  to  the 
public  health,  convenience  or  welfare.  Sec- 
ond. Whether  the  route  is  practicable.  Third. 
Whether  the  assessments  made  for  the  con- 
struction of  the  ditch  are  In  proportion  to 
the  benefits  to  be  derived  therefrom.  Fourth. 
The  amount  of  damages  allowed  to  any  per- 
son or  persons  or  corporation."  The  ver- 
dict reads  as  follows:  "We,  the  jury,  find 
for  the  petitioners,  and  that  the  proposed 
ditch,  in  respect  to  both  prongs  thereof,  will 
be  of  practicable  utility,  wUl  be  conducive 
to  public  health,  and  the  assessments  made 
and  set  down  in  the  viewers'  report  herein 
are  in  proportion  to  the  benefits  to  be  deriv- 
ed. We  find  that  the  defendant,  Daniel  Wil- 
son, should  be  allowed  no  damages.  We 
find  that  such  ditch  should  be  in  all  Its  parts 
established  and  constructed  as  set  down  In 
such  viewers'  report."  We  think  this  verdict 
responsive  to  the  Issues  allowed  by  the  stat- 
ute to  be  tried  on  such  appeal,  and  that  It  Is 
neither  uncertain  nor  defective,  but  amply 
supports  the  Judgment  rendered  upon  it  by 
the  court.  See  Steele  v.  Empson  (last  term) 
41  N.  B.  822. 


The  last  alleged  error  assigned  and  dis- 
cussed by  counsel  is  the  overruling  of  the 
motion  for  a  new  trial.  The  Jury  found  that 
the  appellant  would  not  be  damaged  by  the 
construction  of  the  ditch,  and  this  conclusion, 
we  think,  was  fully  warranted  by  the  evi- 
dence. It  is  true  that  one  branch  of  rhe  ditoh 
runs  diagonally  across  a  part  of  appellants 
land,  but  we  are  satisfied  from  the  evidence 
that  this  was  the  most  eligible  route  for  the 
drain,  as  it  was  along  the  low  ground,  and  on 
the  most  direct  line.  The  question  was  In 
reality  one  tat  the  discretion  of  the  viewers. 
The  provision  of  the  statute  in  this  regard, 
found  in  section  5039,  Rev.  St.  1894  (section 
4289,  Rev.  St.  1881),  Is  as  follows:  "And 
when  It  will  not  be  detrimental  to  the  useful- 
ness of  the  whole  work,  they  [the  viewers] 
shall,  as  far  as  practicable,  locate  the  ditch 
on  the  division  lines  between  lands  owned  by 
different  persons;  and  they  shall,  as  far  as 
practicable,  avoid  laying  the  same  diagonally 
across  the  lands,  but  they  must  not  sacrifice 
the  general  utlU^  of  the  ditch  to  avoid  diago- 
nal lines."  It  was  said  in  Metty  v.  Marsh, 
124  Ind.  18,  23  N.  B.  T02,— a  case  brought  un- 
der the  same  statute  as  the  case  at  bar,— tliat: 
"It  Is  the  duty  of  the  viewers  to  locate  the 
ditch  or  drain  upon  such  line  as  they  may 
deem  best  to  accomplish  the  object  sought, 
varying  from  the  line  described  in  the  peti- 
tion to  such  a  degree  as  may  be  necessary  to 
locate  the  ditch  at  a  place  where  it  will,  In 
their  Judgment,  accomplish  the  most  good."'  So 
in  Zigler  v.  Menges,  121  Ind.  99,  22  N.  E.  782, 
it  was  said:  "Whether  it  is  practicable  or 
expedient  to  construct  a  ditch  upon  the  route 
proposed  is  a  matter  to  be  determined  by  the 
officers  to  whom  the  authority  to  locate  ditch- 
es is  intrusted." 

Counsel  also  contend  that  the  finding  of  the 
Jury  that  the  assessments  as  made  In  the  re- 
port of  the  viewers  are  in  proportion  to  the 
benefits  is  not  sustained  by  the  evidence. 
The  report  of  the  viewers,  however,  was  be- 
fore the  court,  with  the  approval  of  the  re- 
viewers, and  also  of  the  county  commission- 
ers. The  report  will  therefore  stand,  unless 
overthrown  by  the  evidence.  The  burden  was 
upon  the  remonstrant  to  show  the  error,  if 
any,  in  the  report.  Daggy  v.  Coats,  19  Ind. 
259;  Metty  v.  Marsh,  supra;  Denton  v. 
Thompson,  136  Ind.  446,  35  N.  B.  264. 

As  If  in  contradiction  of  the  foregoing  con- 
tention, the  appellant  contends  that  the  court 
en-ed  in  refusing  to  allow  him  to  open  and 
close  in  the  trial  court  The  trial  In  the  cir- 
cuit court  was  not  in  the  nature  of  an  appeal 
from  errors  in  the  commissioners'  court  but 
"was  a  trial  de  novo,  upon  the  petition  and  re- 
ports, of  such  matters  as  were  litigated  be- 
fore the  commissioners.  The  relations  of  the 
parties  were  not  changed.  It  is  true  that  the 
petitioners,  having  brought  a  prima  facie  case 
In  their  favor  from  the  commissioners'  court; 
were  not  required  to  adduce  further  proof  or 
argument  In  support  of  their  case;  but  they 
still  remained  the  plaintiffs,  with  the  right 
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to  tbe  opening  and  closing.  It  was  for  them 
to  present  their  case  to  the  court,  with  evi- 
dence and  argument  It  they  saw  fit,  and  then 
for  tbe  remonstrant.  If  he  saw  flt,  to  attempt 
the  overthrow  of  the  case  so  made. 

It  is  argued  that  the  court  erred  In  OTerrul- 
ing  appellant's  motion  to  strike  out  the  testi- 
mony and  opinion  of  William  H.  Thomas  as 
to  the  value  of  appellant's  lands  to  be  affected 
by  the  proposed  drainage.  Thomas  was  one 
of  the  viewers,  and  was  also  county  assessor. 
We  do  not  think  the  court  abused  any  discre- 
tion In  refusing  to  strike  out  his  testimony. 
The  weight  to  be  given  to  the  evidence  so  ad- 
mitted was  for  tbe  Jury. 

The  exclusion  of  certain  evidence  offered  by 
appellant  to  sliow  the  practicability  of  an- 
other route  than  that  fixed  npon  by  the  view- 
ers is  objected  to  by  appellant  The  question, 
however,  was  whether  the  route  selected  was 
practicable,  not  whether  some  other  route 
might  not  be  more  practicable.  This,  besides, 
as  we  have  before  shown,  was  a  qnestlon  in- 
trusted to  those  designated  by  law  to  locate 
the  ditch;  and,  in  the  absence  of  fraud  or  a 
gross  abuse  of  discretion,  their  action  will  not 
be  reviewed  by  the  courts.  See  Bonfoy  t. 
Goar,  140  Ind.  292,  39  N.  E.  QO,  and  authori- 
ties cited. 

Other  alleged  errors,  chiefly  relating  to  in- 
structions given  to  the  Jury,  have,  as  wo 
think,  been  sufficiently  considered  in  what  we 
have  already  said.  The  questions  so  raised 
are  settled  against  the  contentions  of  appel- 
lant by  the  decisions  of  this  court  above  cited. 
The  Judgment  to  affirmed. 


ps  iDd.  App.  ») 

JOHNSON  et  aL  v.  BALLARD.  > 

(Appellate  Goart  of  Indiana.     Dec.  13,  1S9S.) 

AlTtAi.  — Bki«»— BorFioiSKOT  to  Privent  Di»- 

UI88AU 

A  anpenedpas  brief,  containing  neither 
argament  nor  authorities,  bnt  merely  a  brief 
statement  of  the  rulings  relied  on  as  erroneoua, 
is  insolEciont  to  prevent  a  dismissal  for  want  of 
brief,  as  required  by  rule  19. 

Appeal  from  circuit  court.  Orange  county; 
B.  B.  Voyles,  Judge. 

Action  between  Benjamin  0.  Johnson  and 
others  and  William  T.  Ballard.  From  a  Judg- 
ment for  the  latter,  the  former  appeal.  On 
motion  to  dismiss.    Dismissed. 

McCormick  &  Inman  and  J.  W.  Catterson, 
for  appellants. 

OAVIN,  G.  J.  Tbe  record  In  this  case  was 
filed  November  30,  1894.  The  cause  was  sutv 
mitted  January  12,  1805.  No  brief  has  been 
filed  by  appellant,  save  that  which  is  styled 
s  "supersedeas  brief."  Appellee  moves  to 
dismiss  for  want  of  brief  within  60  days  of 
8nbmi88lo^,  as  required  by  rule  1ft.  A  su- 
persedeas brief,  properly  referring  to  the  rec- 
ord, and  stating  concisely  some  of  the  prop- 
oiiitions  relied  upon  for  reversal,  with  an  argu- 
I  RahMtrliis  denied.    See  it  N.  B.  C74.   Rebeertng  denied,    i  Rehearing  denied. 


ment  supporting  the  same,  will  be  sufficient 
to  prevent  a  dismissal  under  tills  rule.  Rail- 
way Co.  V.  Widman,  9  Ind.  App.  190,  36  N. 
E.  370;  Railway  Go.  v.  Ocantbam,  104  Ind. 
353,  4  N.  E.  49.  The  supersedeas  brief  in  this 
case,  however,  contains  neither  argument  nor 
authorities.  It  is  merely  a  brief  statement 
of  the  rulings  of  the  court  relied  upon  as  er- 
roneoos.  This  faUs  f&r  short  of  being  such 
a  brief  as  conforms  to  the  requirements  of  tbe 
law.  Coal  Co.  v.  Clemmitt  (Ind.  App.)  40  N. 
B.  148.    Appeal  dlBmiased. 


(U  Ind.  App.  82) 
JOHNSON  et  aL  v.  BALLARD.t 
(Appellate  Court  of  Indiana.     Dee.  12, 1895.) 
Appbai/— Rsyiaw. 
The  supreme  court  cannot  review  the 
question  as  to  the  safficiency  of  the  evidence, 
in  tbe  absence  of  a  bill  of  exceptions  containing 
the  evidence. 

Appeal  from  circuit  court.  Orange  county; 
S.  B.  Voyles,  Judge. 

Action  by  Charles  Ballard  against  Benjamin 
0.  Johnson  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Afilrmed. 

McCk>rmi(&  4  Inman  and  J.  W.  Catteraon, 
for  appellants.  Wm.  A.  Ttaylor  and  Win&eld 
S.  Hunter,  for  appellee. 

GAVIN,  G.  J.  The  only  errors  assigned  in 
this  court  are  that  the  court  below  erred  In 
overruling  the  motion  for  new  trial  and  in 
rendering  Judgment  against  appellants  on  the 
finding.  The  causes  for  a  new  trial  relate  to 
the  sufficiency  of  the  evidence.  There  is  in 
the  record  no  bill  of  exceptions  bringing  in  oi 
attempting  to  bring  in  the  evidence,  or  any 
part  of  it  There  was  a  general  finding  in  fa- 
vor of  the  appellee.  Judgment  was  properly 
rendered  upon  it  for  the  amount  found  due 
appellee.  No  error  appears  la  the  record. 
Judgment  affirmed. 


at  Ind.  App.  269) 
PURVIANCB  et  aL  V.  PURVIANCE.* 
(Appellate  Court  of  Indiana.     Dec  10, 1895.) 
CosTKAOT  TO  Mass   a  Will  —  BuFrroisiicT  or 

COUPLAI  ST— COMSI D  SB  ATION—  LUUT  A- 
TIONS— BVIDBNCB. 

1.  A  complaint  against  the  estate  of  one 
deceased,  alleging  that  decedent's  huslMind  de- 
clared that  he  would  make  provision  in  his  will 
for  labor  performed  by  claimant,  but  that  said 
husband  did  not  make  such  provision,  and  that 
decedent,  who  inherited  all  her  hnsband's  es- 
tate, in  consideration  that  claimant  would  not 
bring  any  suit  against  the  estate  of  her  husliand, 
promised  that  she  would  provide  for  the  pay- 
ment of  said  labor  oy  her  will,  but  that  she  did 
not  make  snch  provision,  states  a  good  cause  of 
action. 

2.  The  complaint  alleging  that  decedent 
was  tbe  only  heir  of  her  husband,  and  toolc  ttnd 
held  all  the  property  which  he  left  at  his  deatlv 
it  was  annecessary  to  aver  that  there  were  no 
debts  against  her  husband's  estate. 

3. 'The  complaint  was  not  bad  for  failing 
to  state  the  date  of  the  contract  between  the 
claimant  and  tbe  widow. 
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4.  Evidence  that  decedent  promised  to  ijro- 
Tide  for  the  claimant  in  her  will,  and  that  claim- 
ant forbore  to  bring  suit  against  the  estate  of 
decedent's  husband,  is  not  sufficient  to  sustain 
the  allegations  of  the  complaint. 

5.  Limitations  in  favor  of  an  eatate  for  serv- 
ices performed  for  decedent  did  not  begin  to 
run  until  the  services  had  been  performed,  or 
until  the  claimant  ceased  working. 

6.  A  promise  by  a  widow,  who  inherited  her 
husband's  estate,  to  make  provision  in  her  will 
for  services  rendered  by  claimant  to  her  hus- 
band, in  consideration  that  claimant  would  for- 
.bear  suit  against  her  husband's  estate,  is  valid. 

Appeal  from  circuit  court,  Huntington 
county;  O.  W.  Watkins,  Judge. 

Action  by  James  A.  Purvlance  against  Wil- 
liam T.  Purvlance  and  others  on  a  claim  filed 
against  the  estate  of  defendants'  decedent, 
Elmlna  B.  Purvlance.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

J.  O.  Cline  and  Kenner  &  Llsb,  for  appel- 
lants.   Saylor,  Saylor  &  Saylor,  for  appellee. 

RBINHARD,  J.  This  action  Is  In  the  na- 
tdre  of  a  claim  filed  by  the  appellee  against 
the  estate  of  the  appellant's  decedent,  Kl- 
mina  E.  Purvlance.  One  of  the  specifications 
of  error  is  that  the  con^^lalnt  does  not  state 
facts  sufficient  to  constitute  a  good  cause  of 
action.  There  was  no  demurrer  to  the  com- 
plaint, nor  was  its  sufficiency  tested  In  any 
other  way.  The  complaint,  or  statement  of 
appellee's  claim,  is  as  follows  (omitting  the 
mere  formal  parts):  "The  Estate  of  Elml- 
na B.  Purviance,  Dec'd,  to  James  A.  Pur- 
vlance, Dr.    /To  work  and  labor  from  the 

day  of  August,  1871  [1861?],  to  the  l»th 

day  of  August,  1878,  at  the  rate  of  ?11.90% 
per  month,  $1,000.00,  and  six  per  cent  per 
annum  Interest  thereon  for  17  years.  Said 
labor  was  done  and  performed  under  the  fol- 
lowing circumstances,  to  wit:  John  W.  Pur- 
vlance and  the  said  Elmina  B.  Purvlance,  de- 
ceased, were  husband  and  wife,  and  were 
childless.  About  the  14th  day  of  February, 
1861,  the  said  John  W.  Purviance  and  El- 
mina Purvhince,  bla  wife,  took  this  claimant, 
who  was  then  a  minor,  to  live  with  and  work 
for  and  serve  them;  the  said  John  W.  Pur- 
viance declaring  at  various  times  that  he 
would  make  suitable  provision  for  this  claim- 
ant in  his  will,  In  payment  of  said  work  and 
labor.  The  said  John  W.  Purviance  died 
about  the  27th  day  of  November,  1887,  with- 
out making  any  will  whatever,  and  without 
making  any  provision  whatever  for  this 
claimant,  or  for  paying  him  anything  what- 
ever for  his  said  work  and  labor.  After  the 
said  work  and  labor  was  so  performed  as  afore- 
said, the  said  John  W.  Purviance  and  his 
said  wife,  Blmlna  B.  Purviance,  conveyed 
by  deed  all  of  the  real  estate  in  the  name  of 
the  said  John  W.  Purvlance  to  Joseph  G. 
Purvlance,  without  any  consideration  what- 
ever, not  leaving  six  hundred  dollars'  worth 
of  property  in  his  name  subject  to  execution 
?or  the  payment  of  his  debts,  or  subject  to 


bequest  by  him;  and  whetenpon  the  said 
Joseph  G.  Purviance  conveyed  all  of  said  real 
estate  by  deed  to  the  said  Blmlna  B.  Pur- 
viance, without  any  consideration  whatever. 
The  said  John  W.  Purviance  left  the  said  El- 
mlna B.  Purviance,  deceased,  his  only  belt 
at  law,  who  took  and  held  all  the  property 
which  the  said  John  W.  Purvlance  left  at  his 
death,  which,  together  with  said  real  estate, 
was  of  the  probable  value  of  $4,000,  as  such 
sole  heir  at  law.  The  said  Blmlna  B.  Pur- 
vlance, deceased,  promised  the  claimant  that 
if  he  would  not  bring  any  suit  or  dalm 
against  the  estate  of  the  said  John  W.  Pur- 
viance, deceased,  for  his  said  work  and  labor, 
she  would  provide  for  the  full  payment  of 
his  said  work  and  labor  out  of  her  estate,  by 
her  last  will;  and  in  consideration  of  said 
promise  the  claimant  did  not  bring  any  suit 
or' claim  for  said  work  and  labor  against  the 
estate  of  the  said  John  W.  Purvlance,  but 
relied  on  said  promise  of  the  said  Blmlna  E. 
Purvlance,  deceased,  for  payment  for  said 
work  and  labor.  The  said  Blmlna  B.  Pur- 
viance died  on  the  3d  day  of  June,  1894,  with- 
out making  any  will  whatever,  and  without 
making  any  pi-ovision  whatever  for  payment 
for  said  work  and  labor,  or  any  part  thereof. 
As  a  detail  of  the  said  promise  of  the  said 
Elmina  B.  Purvlance,  deceased,  to  provide 
for  the  payment  of  said  work  and  labor  out 
of  her  estate  by  her  last  will,  the  said  Bl- 
mlna E.  Purvlance,  deceased,  promised  to  de- 
vise all  her  propeily  to  the  children  who  had 
lived  with  her,  to  wit,  this  chiimant,  Anna 
Mayne  and  Mlna  Huff,  and  John  Hutsell,  as 
they  all  had  helped  to  make  said  property, 
and  were  loved  by  her.  The  said  Blmlna  B. 
Purviance,  deceased,  left  an  estate  of  the 
probable  value  of  $4,000.  Wherefore,"  etc. 
Obviously,  the  complaint  proceeds  upon  the 
theory  that  the  decedent,  who  was  the  widow 
of  the  original  promisor,  agreed  to  pay  the 
claim  if  the  appellee  would  refrain  from 
bringing  suit,  or  filing  the  claim  against  the 
estate  of  her  deceased  husband.  Had  the 
claim  been  prosecuted  within  the  statutory 
period  against  the  estate  of  John  W.  Pur- 
viance, deceased,  it  would  probably  have 
been  sufficient  to  entitle  the  claimant  to  re- 
cover an  allowance,  although  the  complaint 
does  not  aver  an  express  promise  to  pay  in 
consideration  of  work  and  labor  performed, 
but  only  a  "declaration  at  various  times" 
that  he  (John  W.  Purvlance)  would  make 
provision  In  his  will,  etc.  Taggart  v.  Tevan- 
ny,  1  Infl.  App.  339,  27  N.  B.  611;  Puterbaugh 
V.  Puterbaugh,  7  Ind.  App.  280,  33  N.  B.  808, 
and  34  N.  B.  611;  Knight  v.  Knight,  6  Ind. 
App.  268,  33  N.  B.  466.  But  as  against  the 
appellant's  decedent  the  claim  could  not  be 
maintained,  except  for  the  promise,  alleged 
to  have  been  made  by  her,  that,  if  appellee 
would  not  pursue  the  estate  of  her  deceased 
husband,  she  would  pay  it,  or  provide  for  ap- 
pellee out  of  her  own  estate.  This  promise 
was  valid,  and  rested  upon  a  sufficient  con- 
sideration.    But  for  such  promise,  the  appel- 
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lee  might  have  found  his  remedy  by  making 
his  claim  out  of  the  assets  of  the  estate  of 
John  W.  Purylance,  deceased;  and,  to  tht 
extent  of  any  allowance  against  said  estate, 
the  distributive  share  of  the  appellant's  de- 
cedent would  have  been  diminished.  Hence 
the  promise  and  its  fulfillment  inured  to  the 
pecuniary  benefit  of  appellant's  decedent,  and 
to  the  corresponding  injury  or  loss  of  the 
appellee.  These  are  the  essential  elements 
of  a  valid  consideration.  Dltmar  t.  West,  7 
Ind.  App.  637,  35  N.  E.  47. 

The  claim  was  not  barred  by  the  statute  of 
limitations  at  the  time  the  appellee  might 
have  filed  It  against  the  estate  of  John  W. 
Purvlance.  The  statute  did  not  begin  to  run 
until  the  services  had  been  performed;  as  to 
John  W.  Purvlance,  not  until  the  time  of  his 
death,  or  until  the  appellee  might  cease  worl^- 
Ing  for  him.  TUggart  v.  Tevanny,  1  Ind. 
App.,  at  page  357,  27  N.  E.  511. 

The  agreement  to  pay  the  debt  by  the  ap- 
pellant's decedent  was  not  void  because  of 
the  fact  that  she  was  the  widow  of  the  prom- 
isor, and  herself  ratified  an  agreement  made 
by  her  deceased  husband.  She  would  not  be 
bound  by  such  a  promise.  The  original  debt 
being  that  of  her  husband,  her  promise  to 
pay  It  would  not  be  binding  upon  her,  if 
there  was  no  other  consideration  involved. 
Even  if  she  had  promised  to  pay  the  claim 
originally,  such  promise  would  have  been 
void  by  reason  of  her  coverture,  and  hence, 
a  fortiori,  the  contract  of  her  husband  would 
have  been  Incapable  of  ratification'  by  her. 
Austin  V.  Davis,  128  Ind.  472,  26  N.  E.  890. 
But  the  agreement  relied  on  here  Is  quite  a 
different  one.  It  Is  not  an  attempted  ratifi- 
cation of  a  contract  made  by  her  husband, 
but  it  is  a  new  and  original  agreement,  made 
by  herself,  to  pay  a  certain  amount  in  a  cer- 
tain way.  If  appellee  would  forbear  to  sue, 
and  thus  leave  her  in  the  enjoyment  of  the 
estate  inherited  from  her  husband.  It  was 
the  promise  to  forbear  suit  against  her  hus- 
band's estate,  made  by  appellee,  that  gave 
validity  to  the  promise  of  appellant's  de- 
cedent. 

Nor  was  it  necessary  to  aver  In  the  com- 
plaint that  there  were  no  debts  or  claims 
against  the  estate  of  John  W.  Purvlance. 
The  averment  that  he  left  the  said  Elmlna  B. 
Purvlance  his  only  heir  at  law,  who  took 
and  held  all  the  property  which  he  left  at 
his  death,  and  which  was  worth  $4,000,  as 
such  sole  heir,  is  sufficient  to  obviate  the  ob- 
jection that  there  might  be  a  possibility  that 
the  other  claims  against  John  W.  Purviance's 
estate  would  consume  'the  assets.  If  the  ap- 
pellant's decedent,  at  her  husband's  death, 
took  and  held  all  the  property  he  left, 
amounting  to  $4,000,  it  cannot  be  true  that 
the  same  was  required  to  pay  his  other  debts. 

We  do  not  think  the  complaint  is  bad  for 
falling  to  state  the  date  of  the  conti-act  be- 
tween the  claimant  and  the  widow.     If  the 


appellant  desired  a  more  definite  averment 
as  to  time,  be  should  have  moved  to  make 
the  statement  more  specific.  If  the  claim 
was  barred  by  the  statute  of  limitations,  or- 
dinarily it  would  devolve  upon  the  defend- 
ant to  set  it  up  as  a  defense,  unless  such  fact 
appeared  on  the  face  of  the  complaint,  la 
which  case  the  defect  might  be  reached  by 
demurrer.  But  in  claims  against  estates  of 
deceased  persons  the  statute  is  available 
without  pleading  it  Perriil  v.  Nichols,  89 
Ind.  444.  But  in  no  event  is  the  complaint 
bad  because  the  date  of  the  accruing  of  the 
cause  of  action  Is  not  disclosed. 

We  fully  agree  with  appellant's  counsel 
that  the  complaint  must  be  held  good,  if  at 
all,  by  reason  of  the  averment  that  the  ap- 
pellant's decedent  promised  to  pay  the  ap- 
pellee, or  to  provide  for  him,  out  of  her  es- 
tate. If  be  would  not  bring  suit  or  file  a  claim 
against  her  husband's  estate,  and  that  in  con- 
sideration of  such  promise  appellee  did  not 
bring  suit  for  his  work  and  labor  against 
said  John  W.  Purviance's  estate,  but  relied 
on  the  promise  of  said  Elmlna  for  the  pay- 
ment of  his  said  work  and  labor.  This  aver- 
ment is  the  foundation  on  which  the  com- 
plaint must  stand,  and  we  think  it  renders 
the  complaint  sufficient  to  withstand  the  as- 
sault made  upon  it  for  the  first  time  in  this 
court 

Among  the  other  errors  relied  upon,  the  ap- 
pellant urges  the  insufficiency  of  the  evidence 
as  a  cause  for  a  new  trial.  We  have  search-, 
ed  the  record  in  vain  for  any  evidence  to  sup- 
port th%  averment  in  the  complaint  that  the 
appellant's  decedent  promised  to  provide  for 
the  appellee  if  he  would  refrain  from  bring- 
ing suit  or  filing  his  claim  against  her  hus- 
band's estate,  and  that  in  consideration  there- 
of he  did  so  refrain.  There  Is  an  abundance 
of  evidence  from  which  the  Jury  might  prop- 
erly have  found  that  the  appellant's  decedent 
promised  to  provide  for  the  appellee  in  her 
win,  but  the  consideration  for  such  promise 
alleged  in  the  complaint  remains  unproved. 
There  is  not  a  scintilla  of  testimony  which 
tends  to  prove  in  the  remotest  degree  that 
the  appellee  ever  made  such  a  promise  or 
agreement  as  It  is  in  the  complaint  averred 
that  he  made,  or  that  the  promise  of  appel- 
lant's decedent  was  based  upon  any  such  con- 
sideration. Nor  have  we  been  referred  to 
any  such  testimony  by  appellee's  counsel. 
The  only  argument  by  which  counsel  seek  to 
extricate  themselves  from  this  dilemma  is 
that  the  fact  of  appellee's  having  actually 
forborne  to  bring  suit  against  John  W.  Pur- 
viance's estate  was  a  proper  basis  for  an 
inference  by  the  Jury  that  such  must  have 
been  the  agreement.  This  position  Is  un- 
tenable. In  our  view  of  the  law,  such  an 
Inference  would  be  too  remote,  and  the  Jury 
was  not  warranted  in  deducing  it  from  the 
fact  stated.  The  appellant  was  therefore 
entitled  to  a  new  trial.    Judgment  rever&ed. 
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CLBMITT  et  al.  t.  WATSON. 

(Appellate  Court  of  Indiana.     Dec.  10.  1896.) 

C0N8PIBA.CT   AOAIK8T  Fbllow  Workman  —  CiviL 

AOTIOX— ErBONBOUS  IN8TBCCTIOK8. 

1.  A  combination  among  defendants  to  quit 
work  unless  plaintiff  was  d&cbarged,  by  reason 
whereof  he  was  thrown  out  of  employment,  or 
an  agreement  not  to  work  with  plaintiff,  pur- 
suant to  which  defendants  quit  work  upon  tneir 
employer's  refusing  to  discharge  plaintiff,  by 
reason  whereof  the  business  was  suspended, 
and  plaintilf  thrown  out  of  work,  is  not  action- 
able, in  the  absence  of  malice,  intimidation,  or 
riolence,  or  evidence  that  defendants  were 
bound  to  continue  work,  or  that  the  employer 
was  obliged  to  retain  plaintiff  in  bis  service. 

2.  Though  defendants  agreed  among  them- 
selves to  quit  work  unless  plaintiff  was  dis- 
charged, they  aie  not  responsible  for  the  acts  of 
one,  done  under  the  belief  that  he  was  further- 
ing the  interests  of  defendants,  but  without  de- 
fendants' knowledge. 

Appeal  from  circuit  court,  Greene  county; 
John  C.  Briggs,  Judge. 

Action  by  Benjamin  F.  Watson  against 
Thomas  Clemitt  and  others  to  recover  dam- 
ages for  a  wrongful  conspiracy,  whereby 
he  was  thrown  out  of  work.  Plaintiff  had 
judgment,  and  defendants  appeal.  Revers- 
ed. 

Davis  &  Moffett  and  N.  B.  Hysel,  for  ap- 
pellants.   John  S.  Bays,  for  appellee. 

GAVIN,  O.  J.  Appellee  sued  to  recover 
damages  for  an  alleged  wrongful  conspira- 
cy, whereby  he  was,  through  threats,  etc., 
driven  from  bis  employment,  etc.  So  far 
as  objections  are  made  to  the  complaint.  It 
may  be  good.  Counsel  have  not  adverted 
to  the  fact  that  In  Indiana  no  conspii-acy  is 
a  crime  except  It  be  to  commit  a  felony. 
There  was  a  law  by  which  the  acts  charged 
against  appellants  would  have  been  crim- 
inal (Rev.  St  1881,  §  2126);  but  this  was  re- 
pealed by  the  act  of  1889  (BUiott's  Supp.  { 
357).  In  England  and  Ireland  the  doctrine 
of  conspiracies  has  been,  in  many  cases, 
pushed  to  the  utmost  verge,  some  courts 
holding  it  to  be  a  criminal  conspiracy  for 
two  or  more  workmen  to  combine  together 
to  get  their  wages  raised,  or  for  two  or 
more  to  combine  to  prevent  the  payment  of 
rent  due  or  the  fulfillment  of  other  personal 
civil  obligations.  King  v.  Journeymen  Tai- 
lors, 8  Mod.  11;  Reg.  v.  Parnell,  14  Cox,  Cr. 
Cas.  514.  These  decisions  were  largely  due 
to  a  general  feeling  of  the  necessity  of  re- 
pression caused  in  England  by  dread  of  con- 
sequences of  trades-union  organizations,  and 
in  Ireland  by  the  agitations  of  Parnell  and 
others.  The  tendency  both  of  legislation 
and  decisions  In  England  has  in  later  years 
been  towards  a  mollification  of  the  extreme 
and  rigorous  doctrines  of  conspiracy  an- 
nounced by  eaHier  Judges.  Steamship  Co. 
v.  McGregor  [1892]  App.  Cas.  25;  Walsby 
v.  Anley,  7  Jur.  (N.  S.)  465;  6  Quar.  Law 
Kev.  pp.  129,  247,  363.  In  the  United  States, 
in  many  Jurisdictions,  both  federal  and  state, 
tiie  commoit-}aw  conspiracy  is  still  a  crime, 


and  the  ordinary  legal  conseaneneea,  both 
civil  and  ciimhml,  follow  its  commission. 
Some  of  these  decisions  in  this  country  ap- 
prove of  the  broad  and  far-reaching  defini- 
tions of  "conspiracy"'  which  were  advanced 
by  the  English  and  Irish  courts.  State  v. 
Donaldson,  32  N.  J.  Law,  151;  State  ▼. 
Burnham,  15  N.  B.  396.  There  Is.  much  con- 
fusion In  the  numerous  efforts  to  determine 
the  proper  limits  of  criminal  conspiracy  at 
common  law.  For  the  purposes  of  this  case, 
it  Is  unnecessary  that  this  vexed  problem  be 
solved.  In  the  case  of  Severinghaus  v. 
Beckman,  9  Ind.  App.  388,  36  N.  E.  930,  we 
held  that  where  a  "conspiracy  is  alleged  to 
have  been  formed  to  commit  an  act  which. 
If  done  by  one  alone,  would  be  an  actiona- 
ble wrong,  or  where  the  conspiracy  charged 
Is  not  by  law  a  crime,  then  the  conspiracy 
is  not  the  gravamen  of  the  action,  and  the 
tort  for  the  accomplishment  of  which  it 
was  formed  must  be  well  pleaded"  in  order 
to  constitute  a  cause  of  action. 

In  its  instnictions  we  are  of  the  opinion 
the  court  erred.  At  the  reanest  of  the  ap- 
pellee, the  court,  after  instructing  the  Jury 
that  each  defendant  had  a  right  acting  in- 
dependently to  quit  work,  says:  "But  If 
you  find  from  the  evidence  that  the  defend- 
ants, or  any  two  or  more  of  them,  combined 
and  agreed  among  themselves  to  quit  work 
at  the  coal  mine,  and  thus  stop  the  worldng 
of  the  mine,  unless  the  plaintiff  was  dis- 
charged from  work,  and  that  by  reason  of 
Such  agreement  and  the  acts  of  the  defend- 
ants, or  any  two  or  more  of  the  defendants, 
pursuant  to  such  agreement,  the  plaintiff 
was  thrown  out  of  work,  and  thereby  sus- 
tained any  damage,  yon  should  find  for  the 
plaintiff.  (2>  If  you  find  from  the  evidenoe 
that  the  defendants,  or  two  or  more  of  the 
defendants,  agreed  among  themselves  not 
to  work  in  the  coal  mine  unless  the  plaintiff 
was  thrown  out  of  employment  at  the  coal 
mine,  and  that  the  company  refused  to 
throw  the  plaintiff  out  of  employment,  and 
that  the  defendants,  or  two  or  more  of 
them,  quit  work  at  said  mine,  pursuant  to 
such  agreement,  and  that,  by  reason  of  such 
agreement  and  said  defendants'  quitting 
work,  the  mine  stopped  running,  and  the 
plaintiff  was  thereby  thrown  out  of  em- 
ployment, then  you  should  find  for  the 
plaintiff."  By  the  first,  appellants  are  held 
liable  If  they  "combined  and  agreed  among 
themselves  to  quit  work  at  the  coal  mine, 
and  thus  stop  the  working  of  the  mine,  un- 
less the  plaintiff  was  discharged  from 
work,"  and  by  reason  thereof,  and  of  their 
acts,  he  was  thrown  out  of  work.  By  the 
second,  appellants  are  held  liable  if  they 
agreed  among  themselves  not  to  work  with 
appellee,  and,  upon  the  company's  refusing 
to  discharge  him,  they  qnit,  and,  by  reason 
thereof,  the  mine  was  stopped,,  and  he 
thrown  out  of  work.  These  charges  do  not 
require  the  existence  of  malice,  threats.  In- 
timidation,   or    violence.    There   is    under 
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them  no  duty,  by  contract  or  otberwlse, 
resting  on  appellants,  to  continne  to  work, 
nor  any  duty,  by  contract  or  otherwise,  rest- 
ing on  the  employer  to  continue  appellee  in 
his  service.  Under  these  instructions,  noth- 
ing more  is  necessary  than  a  mere  agree- 
ment among  themselves  to  quit  if  appellee 
was  retained,  and  a  quitting  upon  the  em- 
ployer's refusal  to  discharge.  While  It  Is 
true  that,  under  all  civilized  forms  of  gov- 
ernment, every  man  surrenders  for  the  gen- 
eral good  a  certain  amount  of  that  absolute 
freedom  of  action  which  may  adhere  to  the 
IndlTldual  In  an  independent  or  natural 
State,  yet,  under  our  institutions,  it  is  a 
cardinal  principle  that  each  man  retains 
the  greatest  freedom  of  action  compatible 
with  the  general  welfare.  The  right  to  con- 
trol his  own  labor,  and  to  bestow  or  with- 
hold It  where  he  will,  belongs  to  every  man. 
Even  though  he  be  under  contract  to  ren- 
der services,  the  courts  will  not  interfere  to 
compel  him  to  specifically  perform  them. 
Arthur  y.  Oakes,  11  C.  O.  A.  209,  63  Fed. 
810.  So  fkr  as  appears  by  these  instruc- 
tions, none  of  the  appellants  were  under 
any  continuing  contract  to  labor  for  their 
emidoyer.  Each  one  could  have  quit  with- 
out incurring  any  civil  liability  to  him. 
What  each  one  could  rightfully  do  certainly 
all  could  do  if  they  so  desired,  especially 
when  their  concerted  action  was  taken 
peaceably,  without  any  threats,  violence,  or 
attempt  at  intimidation.  There  is  no  law 
to  compel  one  man  or  any  body  of  men  to 
work  for  or  with  another  who  is  personally 
obnoxious  to  them.  If  they  cannot  be  by 
law  compelled  to  work,  I  am  wholly  unable 
to  see  how  they  can  incur  any  personal  lia- 
bility by  simply  ceasing  to  do  that  which 
they  have  not  agreed  to  do,  and  for  the 
performance  of  which  they  are  under  no 
obligation  whatever.  Under  our  law,  every 
workman  assumes  many  risks  arising  from 
the  Incompetency  or  negligence  of  his  fel- 
low workmen.  It  would  be  an  anomalous 
doctrine  to  hold  that,  after  bis  fellows  have 
concluded  that  he  was  not  a  safe  or  even 
a  desirable  companion,  they  must  continue 
to  work  with  him,  under  the  penalty  of  pay- 
ing damages  if,  by  their  refusal  to  do  so, 
the  works  are  for  a  time  stopped,  and  he 
thrown  out  of  employment.  We  cannot  be- 
lieve It  to  be  in  accordance  with  the  spirit 
of  our  institutions  or  the  law  of  the  land  to 
say  that  a  body  of  workmen  must  respond 
In  damages  because  they,  without  malice  or 
any  evil  motive,  peaceably  and  quietly  quit 
work  which  they  are  not  required  to  con- 
tinne, rather  ttian  remain  at  work  with 
one  who  is  for  any  reason  unsatisfac- 
tory to  them.  To  so  hold  would  be  sub- 
versive of  their  natural  and  legal  rights, 
and  tend  to  place  them  in  a  condition  of  in- 
Toluntary  servitude.  In  Arthur  v.  Oakes, 
supra,  and  in  Publishing  Co.  y.  Howell  (Or.) 
38  Pac.  517,  it  was  decided  that  a  "strike" 
was  not  necessarily  Illegal  or  unlawful  if 


conducted  In  a  proper  manner,  and  In  the 
latter  case  it  was  further  adjudged  that  it 
might  be  rightfully  carried  on  to  compel  the 
employer  to  limit  the  number  of  his  appren- 
tices. 

By  a  further  Instruction,  the  court  told 
the  Jury:  "If  yon  find  from  the  evidence 
that  the  driver  or  hauler  in  the  coal  mine 
refused  to  haul  plaintifrs  coal,  and  that  the 
defendants  did  not  Induce  or  pursuade  him 
to  refuse  to  haul  coal  for  the  plaintiff,  then 
the  defendants  would  not  be  liable  for  such 
refusal  to  haul  said  coaL  But  if  you  fur- 
ther find  that  the  driver  knew  of  any  agree- 
ment among  the  defendants,  or  any  two  or 
more  of  the  defendants,  to  quit  work  unless 
the.  plaintiff  was  discharged  from  work  at 
said  coal  mine,  and  that  said  driver  believed 
he  was  advancing  the  interest  of  the  de- 
fendants by  refusing  to  haul  coal  for  the 
plaintiff,  and  for  that  reason  refused  to  haul 
coal  for  plaintiff,  then  the  driver  was  a  co- 
conspirator, and  the  defendants  or  any  two 
or  more  of  them.  If  yon  should  find  they  en- 
tered into  any  such  agreement,  would  be 
liable  for  the  acts  of  such  driver,  the  same 
as  if  they  had  done  It  themselves."  This  In- 
struction ought  not  to  be  sustained.  The  ut- 
most that  could  rightfully  be  claimed  under  it 
by  facts  set  forth  would  be  that  the  Jury  might, 
from  the  facts  set  out  and  the  other  circum- 
stances of  the  case,  conclude  that  the  driver 
was  really  acting  in  concert  with  the  appel- 
lants. Surely,  it  could  not  be  asserted  as  a 
matter  of  law  that  one  is  a  conspirator  with 
others  In  doing  an  act  without  their  knowl- 
edge, or  consent,  inducement,  persuasion,  or 
procurement,  but  simply  because  he  thought 
they  wanted  It  done. 

Exceptions  were  properly  taken  to  these 
Instructions.  They  are  properly  brought  In- 
to the  record.  The  giving  of  each  was  as- 
signed as  cause  for  new  trial,  and  they  are 
urged  as  causes  for  reversal  in  appellants' 
brief.  Judgment  reversed,  with  Instruc- 
tions to  grant  a  new  trial. 

ROSSk  3^  concurs  In  the  result 


EAST  «t  aL 


(1«  Ind.  App.  tf) 

y.  McKEE. 


(Appellate  0>nrt  of  Indiana.     Dee.  10. 1896.) 

N>w  Tbial — AcnoK  roB— Fartibs — Cohplaiht— 
BuFriciBNOT — Nbwlt-Oiscovbrbo 

EVIOBNOB — ^DlLIQBKOB. 

1.  The  complaint  in  an  action  for  a  new 
trial  on  the  gronnd  of  newly-discovered  evidence 
must  show  the  Issues  and  the  evidence  in  the 
original  action,  must  set  ont  the  newly-dlscover^ 
ed  evidence  with  the  date  of  Its  discovery,  and 
ahow  diligence. 

2.  The  complaint  in  an  action  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence 
should  be  verified,  though  verification  is  not  ex- 
pressly required  by  atntute. 

3.  In  an  action  for  a  new  trial  on  the 
ground  of  npwly-discovered  evidence  all  partica 
to  the  original  action  who  wer«  affected  by  th* 
Judgment  therein  shonld  be  m»4«  parties. 
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4.  A  complaint  in  an  action  for  a  new  trial 
of  an  action  on  notes  on  tlie  ground  of  newly- 
discoyered  eTidence  alleged  tliat  the  defense  re- 
lied on  in  tiiie  former  action  was  a  verbal  set- 
tlement made  between  plaintiff  and  defendant 
in  a  store;  tliat  there  was  another  person  in 
snch  store,  but  that  plaintiff  did  not  l^now  that 
he  heard  the  conversation;  and  showed  that 
plaintiff  used  great  diligence  in  seeking  evidence 
of  such  settlement  elsewhere,  but  failed  to  sirow 
any  inquiry  of  such  person  as  to  whether  he 
heard  the  conversation,  until  after  the  trial. 
Held,  that  due  diligence  was  not  shown. 

Appeal  from  drcidt  court,  Gieeoe  county; 
W.  M.  Franlclln,  Special  Judge. 

Action  by  ZitMi  P.  East  and  anotber  against 
Robert  S.  McKee  for  a  new  trial.  From  an 
order  sustaining  a  demurrer  to  the  complaint, 
plaintlfls  appeal.    Affirmed. 

Emerson  Short  and  Slinkard  &  HendreOi  for 
appellants.  H.  O.  Shaw  and  Dayis  &  Moffett, 
for  appellee. 

ROSS,  J.  The  appellants  filed  their  com- 
plaint in  the  com^  below  for  a  new  trial  on 
account  of  newly-discovered  evidence.  A  de- 
murrer for  want  of  facts  was  sustained  to 
the  complaint,  and  the  correctness  of  this  ml- 
!ng  of  the  court  below  presents  the  only  ques- 
tion on  this  appeal.  Before  considering  the 
sufficiency  of  the  facts  alleged  to  constitute 
a  cause  of  action,  it  may  be  well  to  advert 
to  the  roles  governing  actions  of  this  charac- 
ter. An  application  for  a  new  trial  after 
time,  except  as  provided  by  section  563,  Rev. 
St  1881  (section  572,  Bums'  Rev.  St.  1894), 
Is  an  independent  proceeding,  and  the  com- 
plaint therefore  must  affirmatively  show  by 
prc^r  allegations  a  cause  for  a  new  trial,  gov- 
erned by  the  rules  applicable  to  such  proceed- 
ings. Sanders  v.  Loy,  45  Ind.  229;  •  Hlatt  v. 
Ballinger,  59  Ind.  303;  Kitch  y.  Oatls,  T9  Ind. 
96;  Hlnes  t.  Driver,  100  Ind.  315,  and  cases 
cited.  If  the  facts  pleaded  do  not  state  a  case 
for  which  a  new  trial  should  be  granted,  a 
demurrer  thereto  for  want  of  sufficient  facts 
should  be  sustained.  All  persons  who  were 
parties  to  the  original  action,  if  in  any  way 
affected  by  the  Judgment  rendered  therein, 
should  be  made  parties  to  the  application. 
Carver  v.  Compton,  51  Ind.  451.  When  the 
application  is  based  upon  newly-discovered 
evidence,  the  complaint  should  set  forth  not 
only  the  issues  and  the  evidence  given  on  the 
trial  of  the  cause,  but  also  an  affidavit  of 
the  person  whose  evidence  is  alleged  to  have 
been  newly  discovered,  with  a  statement  of 
the  facts  to  which  such  person,  if  called  as  a 
witness,  will  testify.  This  evidence  and  the 
affidavit  need  not  be  embodied  In  the  com- 
plaint, but  are  made  parts  thereof  by  exhibits 
filed  therewith,  when  the  Instruments  con- 
taining them  and  filed  as  exhibits  have  been 
properly  pleaded.  Hines  v.  Driver,  supra. 
The  statute  (section  563,  Rev.  St  1881;  sec- 
tion 572,  Bums'  Rev.  St  1894)  requires  that 
applications  for  a  new  trial  for  causes  discov- 
ered after  the  term  at  which  the  verdict  or  de- 
cision was  rendered  shall  be  made  not  later 
than  the  second  term  after  the  discovery,  and 
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at  no  time  after  one  year  from  the  date 
of  the  rendition  of  the  final  Judgment.  The 
complaint  should  also  show  the  diligence  used 
by  the  applicant  to  discover  the  offered  evi- 
dence, prior  to  the  trial  of  the  cause,  and 
the  time  when  such  evidence  was  discovered. 
Keisilng  V.  Readle,  1  Ind.  App.  240,  27  N. 
E.  583;  Railroad  Co.  v.  McKeehan,  5  Ind. 
App.  124,  81  N.  E.  881;  Hines  v.  Driver,  su- 
pra; Allen  y.  Bond,  112  Ind.  523,  14  N.  B. 
492;  Ward  v.  Voris,  117  Ind.  368,  20  N.  B. 
261;  Schnurr  v.  Stults,  119  Ind.  429,  21  N.  B. 
1089.  While  the  statute  does  not  provide  that 
the  complaint  shall  be  verified,  the  nature  of 
the  proceeding,  and  necessity  for  its  being 
made  in  good  faith,  and  that  It  appear  so  In 
the  application  itself,  would  seem  to  require  it 
to  be  yerified.  McDanlel  v.  Graves,  12  Ind. 
465;  Cox  y.  Hutchings,  21  Ind.  219.  It  fol- 
lows, therefore,  that  in  order  to  state  a  cause 
which  will  warrant  the  court  In  granting  a 
new  trial  the  complaint  must  show  (i)  the  Is- 
sues In  the  original  action;  (2)  the  evidence 
given  on  the  trial  of  the  ca/nse;  (3)  the  newly- 
discovered  evidence;  and  (4)  the  diligence  ex-i 
erdsed  to  discover  the  evidence  before  the 
trial.  From  these  facts  it  must  appear:  First 
that  the  evidence  which  Is  alleged  to  be  newly 
discovered  was  discovered  after  the  trial;  sec- 
ond, that  the  party  used  due  diligence  to  dis- 
cover it  before  the  trial;  third,  that  It  is 
material  to  the  issues,  going  to  the  merits  of 
the  cause,  and  not  merely  for  the  purpose  of 
impeaching  the  character  of  a  witness ;  fourth, 
that  it  is  not  cumulative;  and,  fifth,  that  it  la 
of  such  a  kind  and  character  that  it  ought 
or  would  produce  a  different  result  on  another 
trlaL     Rickart  v.  Davis,  42  Ind.  164. 

The  Judgment  In  the  original  action  was 
rendered  September  29,  1894,  and  the  com- 
plaint for  a  new  trial  was  filed  February  1, 
1895,  hence  the  record  discloses  that  the  pro- 
ceedings were  opportunely  brpught  after  the 
new  evidence  was  discovered,  and  within  the 
time  designated  by  the  statute.  The  exhibits 
containing  the  evidence  given  on  the  trial,  and 
the  affidavit  embracing  the  statement  of  the 
party  whose  evidence  is  alleged  to  be  newly 
discovered  are  properly  a  part  of  the  com- 
plaint as  pleaded.  Applications  for  a  new 
trial  based  upon  alleged  newly-discovered  evi- 
dence are  in  the  nature  of  extraordinary  pro- 
ceedings, for  they  attack  the  correctness  of  a 
Judgment  after  trial,  upon  which,  it  must  be 
assumed,  the  parties  had  ample  opportunity 
to  present  all  the  facts  relative  to  the  matter 
In  controversy.  For  that  reason  the  com- 
plaint for  a  new  trial  must  show  that  the 
newly-discovered  evidence  is  not  only  original 
or  noncumulative  evidence,  but  also  such 
facts  as  will  authorize  the  court  in  saying  that 
the  applicant  was  diligent  in  his  search  for 
evidence  to  sustahi  his  part  of  the  Issues  be- 
fore the  triaL  If  a  litigant  Is  not  diligent 
and  vigilant  In  preparing  his  case  for  trial, 
and  by  reason  thereof  he  falls  to  discover  and 
produce  at  the  trial  material  evidence,  his  In- 
attention and  negligence  forever  estops  him 
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from  invoking  the  aid  of  the  court,  and  get- 
ting another  opportunity  to  make  the  defense 
of  which  he  did  not  avail  himself.  The  poli- 
cy of  the  law  is  to  reward  the  diligent;  but 
the  sluggard,  once  having  lost  bis  opportuni- 
ty, shall  suffer  for  his  slothfulness.  That  the 
courts  look  with  disfavor  upon  such  applica- 
tions, and  grant  them  with  great  reluctance, 
seems-  to  he  well  established  by  the  authori- 
ties. Wynne  v.  Newman,  76  Va,  817;  Moore 
v.  Bank,  5  Serg.  &  R.  41;  Hobler  v.  Cole, 
49  Cal.  250;  People  v.  Sutton,  73  Cai.  243, 
15  Pac.  86;  Wallace  v.  Tumlln,  42  Oa.  462; 
4  Minor,  Inst  768.  In  Baker  v.  Joseph,  16 
CaL  173,  the  court  says:  "Applications  for 
this  cause  are  regarded  with  distrust  and  dis- 
favor. The  temptations  are  so  strong  to 
make  a  favorable  showing,  after  a  defeat  in 
an  angry  and  bitter  controversy  involving 
considerable  Interest,  and  the  circumstance 
that  testimony  has  Just  been  discovered,  when 
it  is  too  late  to  introduce  it,  so  suspicious, 
that  courts  require  the  very  strictest  showing 
to  be  made  of  diligence  and  all  other  facts 
necessary  to  give  effect  to  the  claim."  "The 
law  treats  with  disfavor  all  attempts  to  re- 
open causes  upon  the  ground  of  newly-discov- 
ered evidence,  and  never  i>ermit8  it  to  be  done 
except  upon  a  clear  and  unequivocal  showing 
that  the  applicant  was  diligent  in  Iiis  efforts 
to  procure  the  evidence  for  the  first  trial.  It 
will  be  presumed  that  the  litigant  could  have 
discovered  the  evidence  in  due  time  by  the 
use  of  proper  means,  and  this  presumption 
can  only  be  rebutted  by  a  satisfactory  show- 
ing to  the  contrary,  particularly  stating  the 
means  employed."  Railroad  C!o.  v.  McKee- 
han,  5  Ind.  App.  124,  31  N.  E.  881.  In  Hines 
V.  Driver,  100  Ind.,  at  page  321,  it  is  said: 
"The  law  favors  the  diligent  and  punishes 
the  sluggards.  Its  policy  is  to  compel  parties 
to  be  ready  for  trial,  and  to  try  their  causes 
at  the^time  appointed,  and  to  so  try  them  as 
that  all  the  evidence  they  can  procure  shall 
be  Introduced,  and  the  litigation  finally  ter- 
minated. A  party  who  seeks  to  reopen  the 
litigation  on  the  ground  that  he  has  discov- 
ered new  evidence  must,  for  the  reasons  stat- 
ed, be  prepared  to  establish  every  essential 
element  of  such  a  case  strongly,  clearly,  and 
satisfactorily."  And  this  court,  in  the  case 
of  Keisling  v.  Readle,  supta,  says:  "The 
strong  presumption  is  that  by  proper  effort 
the  party  might  have  discovered  the  evidence, 
and  used  it  on  the  trial,  and  that  his  not 
Iiavlug  done  so  is  owing  either  to  intentional 
omission  or  to  unpardonable  neglect.  To  re- 
but this  presumption  he  must  make  out  a 
case  free  from  delinquency.  His  excuse  must 
be  so  broad  as  to  dissipate  all  surmise  to  the 
contrary.  He  must  show  that  he  was  on  the 
alert,  but  that,  notwithstanding,  the  evidence 
eluded  him."  Counsel  for  appellants  Insists 
that  the  application  or  complaint  clearly 
shows  that  the  appellants  were  diligent  in 
their  efforts  to  ascertain  and  produce  at  the 
trial  all  of  the  evidence  obtainable;  that  they 
exercised  such  diligence,  energy,  and  caution 


In  their  search  for  and  investigation  of  the 
facts  and  circumstances  l>earing  on  and  sur- 
rounding the  matters  in  controversy  as  a  rea- 
sonable prudent  person  would  have  exercised. 
If,  as  appellants  insist,  the  facts  alleged  show 
that  they  were  diligent  and  vigilant,  then  the 
presumption  that  they  knew  or  might  liave 
known  of  the  evidence  before  the  trial' of  the 
cause  is  overcome.  So,  when  the  facts  con- 
stituting the  diligence  used  are  alleged,  it  be- 
comes a  question  for  the  court  to  determine 
whether  or  not  they  show  such  a  degree  of 
diligence,  prior  to  the  trial,  in  seeking  for  the 
evidence,  as  would  entitle  them  to  a  new  trial 
on  account  of  such  newly-discovered  evidence. 
Keisling  V.  Readle.  supra;  Alien  v.  Bond,  su- 
pra. The  facts  alleged  In  the  complaint  be- 
fore us  show  tliat  the  defense  relied  upon  at 
the  trial  was  a  settlement  alleged  to  have 
been  had  between  one  of  the  appellants  and 
the  appellee  iA  Septeml>er,  1893,  at  the  drug 
store  of  one  James  M.  Campbell,  the  person 
whose  evidence  it  is  averred  is  newly  discov» 
ered.  The  diligence  shown  is,  in  substance, 
that  while  it  was  known  to  appellants  that 
Campbell  was  Ux  the  store  at  the  time  the  al- 
leged settlement  was  made,  they  did  .  not 
know  that  he  heard  the  conversation  which 
was  being  held  with  the  appellee.  That  the 
appellant  Ziba  P.  East,  who  had  the  settle- 
ment with  appellee,  was,  at  the  time  of  the 
maldng  of  such  settlement,  "very  much  in- 
terested therein,  and  did  not  know  of  the 
close  presence  of  said  Campbellt  He  did  not 
know,  nor  did  he  think,  that  said  Campbell 
was  close  enough  to  said  parties  at  the  time  of 
said  conversation  for  said  witness  to  have 
heard  said  conversation.  That  his  back  was 
to  said  witness,  and  when  the  conversation 
was  finished  they  went  out  of  said  store,  and 
did  not  notice  where  said  witness  was.  That 
the  last  time  he  saw  said  witness  he  was 
more  than  thirty  feet  from  said  parties,  nor 
did  he  know  said  witness  had  moved  up  clos- 
er to  said  parties.  That  each  of  said  piain- 
tiCfs,  before  said  trial,  used  due  diligence  to 
procure  said  testimony  at  said  trial  as  follows, 
to  wit:  That  said  Ziba  P.  called  upon  his  co- 
plaintiff  herein,  and  they  went  over  every 
ti-ansactlon  about  this  mentioned  suit,  and 
questioned  each  other  as  to  who  knew  any- 
thing about  said  matter,  and  went  over  said 
matter  in  detail,  and  only  learned  such  facts 
and  such  witnesses  as  are  shown  by  the  evi- 
dence filed  herewith.  That  afterwards,  and 
before  said  trial,  the  said  Ziba  P.  and  the 
wife  of  said  coplalntiff  went  through  all  the 
papers  of  her  husband  for  the  purpose  of  as- 
certaining any  facts  about  said  matter.  That 
Ziba  P.  and  his  wife  went  through  all  his 
papers  and  books,  which  they  then  had,  for 
the  purpose  of  ascertaining  any  facts  alxiut 
said  matter,  and  found  that  most  of  the  l>ooks 
and  papers  bearing  on  business  transaction 
covering  the  date  of  the  matter  in  controversy 
tiad  been  destroyed  by  the  fire  mentioned  in 
the  testimony  of  Ziba  P.  East,  filed  herewith. 
He  then  wrote  and  afterwards  went  to  lu- 
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dianapoUs  to  see  Thomas  3.  Bast,  the  person 
from  whom  said  McKee  received  one  ol  the 
notes  sued  on.  That  they  went  over  the 
whole  transaction  of  said  matte-.  He  went 
to  see  Ira  Abrams,  the  person  who  executed 
the  $700  mortgage  notes  which  McKee  held 
as  collateral  security,  and  questioned  him 
closely  In  regard  to  said  matter  in  controver- 
sy. He  then  went  to  see  Mr.  Cruger,  the  par- 
ty who  assumed  the  payment  of  the  above 
notes  of  Abrams,  and  who  paid  $100  to  Mc- 
Kee, and  questioned  him  concerning  said  mat- 
ter in  controversy.  He  called  upon  Mr.  James 
E.  Bull,  of  the  Commercial  Bank  of  Worth- 
ington,  and  questioned  him  concerning  said 
matter.  That  said  East  had  often  deposited 
notes  as  collateral  security  with  said  Bull. 
He  also  went  to  see  Frank  Mitchell,  a  busi- 
ness man  of  Worthington,  who  was  formerly 
in  business  with  plaintiff,  and  questioned  him 
concerning  said  matter  in  controversy.  That 
said  Ziba  P.  questioned  and  talked  with  many 
citizens  of  said  town  of  Worthington  and  up- 
on the  comers  of  the  streets,  and  in  many 
stores  in  said  town.  That  said  parties  ques- 
tioned each  and  every  person  whom  they  or 
ritber  of  them  knew  as  having  any  connec- 
tion with  the  matter  in  controversy,  or  who 
knew,  to  their  knowledge,  any  facts  connect- 
ed with  said  transactions.  That  they  nor  ei- 
ther of  them,  knew  that  said  Campbell  had 
any  knowledge  of  the  facts  to  which  he  will 
testify  until  after  said  trial,  ^d  that  they, 
nor  either  of  them,  could  discover  before  said 
trial,  nor  during  the  term  at  which  said  cause 
was  tried,  the  said  testimony  of  said  James 
M.  Campbell."  The  affidavit  of  James  M. 
Campbell  shows  that  be  and  the  appellant 
Zlba  P.  Blast  were  in  the  former's  store,  talk- 
ing, when  the  appellee  came  in,  and  he  and 
East  began  talking;  that  he  overheard  their 
conversation,  they  being  but  about  10  feet  dis- 
tant from  where  he  was.  The  material  fact 
which  the  appellants  sought  to  establish  as 
a  defense  to  the  appellee's  cause  of  action 
was  that  a  settlement  had  taken  place,  and 
this  settlement,  if  one  was  made,  was  made 
in  the  drug  store  of  James  M.  Campbell,  and 
at  a  time  when  it  was  known  that  he  was  in 
the  store,  and  not  far  distant  from  the  parties 
nuiklng  it.  Who,  but  Campbell,  outside  of 
the  parties  themselves,  could  know  of  the  set- 
tlement If  one  took  place?  He  was  the  only 
person,  other  than  the  parties,  who  was  in  a 
position  to  hear  and  know  what  was  taking 
place.  Of  him,  first  of  all,  would  a  diligent 
person  have  made  inquiry  to  ascertain  what, 
if  anything,  he  bad  heard  of  what  took  place 
between  the  parties;  and  yet  the  complaint 
nowhere  discloses  that  any  inquiry  was  ever 
made  of  him  until  nearly  two  months  after 
the  trial.  It  appears  the  appellants  failed  to 
make  inquiry  of  the  only  person  who  would 
probably  know  the  facts,  although  they  knew 
of  his  presence,  and  that  he  was  the  only  per- 
son who  could  possibly  have  overheard  what 
took  place.     Such    a  showing  Is  conclusive 


against  the  appellants  that  they  failed  to 
search  for  evidence  where,  in  the  very  nature 
of  things,  it  was  most  likely  to  be  discovered. 
The  appellants  are  not  exvnised  simply  by 
showing  that  they  did  not  know  that  Camp- 
bell had  heard  what  took  place;  that  he  was 
30  feet  away  firom  the  parties;  that  appellant 
Ziba  P.  East's  back  was  towards  Campbell; 
and  that  he.  East,  was  very  much  interested 
in  the  settlement  which  was  taking  place, 
and  did  not  observe  or  know  that  Campbell 
had  approached  near  enough  to  bear  what 
was  being  said.  If  he  was  in  a  position  so 
that  he  could  not  see  whether  Campbell  was 
near  enough  to  bear,  and  in  fact  did  hear, 
what  was  taking  place,  common  vigilance 
would  have  led  him  to  go  and  see  Campbell,  and 
make  sure  that  he  was  not  in  a  position  to 
and  did  not  hear  the  conversation  between 
him  and  appellee.  Diligence  in  the  search 
for  evidence  means  more  than  simply  the  act 
of  making  Inquiry  of  those  with  whom  we 
come  in  contact  as  to  what  they  may  know 
with  reference  to  the  matter  in  controversy. 
It  means  thorough  and  untiring  search  in  the 
immediate  vicinity  of  the  phice  where  the  oc- 
currence took  place,  and  inquiry  of  those  who 
were  known,  or  by  reasonable  search  could 
be  found,  who  were  present,  or  in  a  position 
where  they  might  have  know  the  facts. 
There  are  several  cases  decided  by  our  own 
court  where  as  great,  if  not  a  greater,  degree 
of  diligence  was  shown,  and  yet  the  court 
refused  to  grant  a  new  trial  on  account  of 
new  evidence  discovered.  Kelsling  v.  Readle, 
supra;  Railroad  Co.  v.  Mclveehan,  supra; 
Test  V.  lairsh,  100  Ind.  562;  Pemberton  v. 
Johnson,  113  Ind.  538,  15  N.  B.  801.  Having 
arrived  at  the  conclusion  that  the  facts  al- 
leged fail  to  show  due  dillgenc6  on  the  part 
of  the  appellants  to  discover  the  evidence 
which  they  seek  to  produce  as  newly  discov- 
ered. It  is  unnecessary  to  consider  or  decide 
whether  or  not  the  oilered  evidence  is  cumu- 
lative. The  court  below  did  not  err  in  sus- 
taining the  demurrer  to  the  complaint  Judg- 
ment affirmed. 


(M  Ind.  App.  702) 
EAST  et  al.  v.  McKEE. 
(Appellate  Coort  of  Indiana.     Dec.  11, 1895.) 

Appeal  from  circuit  court,  Greene  county; 
W.  M.  Franklin,  Special  Judge. 

Action  by  Ziba  P.  East  and  others  against 
Robert  S.  McKee.  Judgment  for  defendant. 
Plaintiffs  appeal.     Affirmed. 

Emerson  Short  and  Slinkard  &  Hendren,  for 
appellants.  H.  D.  Shaw  and  Davis  &  Moffett, 
for  appellee. 

ROSS,  J.  This  was  an  action  brought  by  the 
appellants  against  the  appellee  for  a  new  trial 
on  account  of  newly-discovered  evidence,  under 
section  .'ifi.S.  Uev.  St.  1881-  (section  572,  Bums' 
Rev.  St.  1894).  All  of  the  questions  presented 
on  this  appeal  have  been  considered  and  decided 
adversely  to  the  appellants  in  the  case  of  East 
V.  McKee  O^nd.  App.)  42  N.  E.  368.  Judgment 
affirmed.' 
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(14  Ind.  App.  44) 

WILLIAM  DBBRING  &  CO,  T. 
.      ARMSTRONG. 
(Appellate  Ckiurt  of  ludiana.     Dec  10, 1895.) 

Statutb  of  Fbauds— Pkomisb  to  Pat  Debt  or 
An'otuer. 
Plaintiff  sold  goods  to  one  who  gare  a 
note  for  the  price,  and  who  thereafter  sold  the 
goods  to  a  third  person,  in  conBideratiou  of  an 
agreement  by  him  to  pay  the  note,  held,  that 
the  agreement  was  not  within  the  statute  of 
frauds. 

Appeal  from  circuit  court,  Boone  county. 

Action  by  WlUlam  Deering  &  Co.  against 
Frank  Armstrong,  administrator  of  the  es- 
tate of  George  Armstrong,  deceased,  on  prcsn- 
Issory  notes.  From  an  order  sustaining  a  de- 
murrer to  the  complaint^  plaintiff  appeals. 
Reversed. 

Robert  "W.  Harrison  and  Henry  C.  Wills,  for 
appellant.    Adams  &  Carter,  for  appellee. 

DAVIS,  J.  The  court  below  sustained  a 
demurrer  to  the  complaint  iiled  by  appellant 
against  the  estate  of  George  Armstrong,  de- 
ceased. It  was  averred  in  the  complaint,  in 
substance,  that  one  Norwood  purchased  of 
appellant  a  reaping  machine,  and  executed 
four  promissory  notes  therefor;  that  he  paid 
two  of  the  notes,  and  then  sold  the  ma- 
chine to  said  George  Armstrong,  In  consid- 
'  eration  of  an  agreement  by  him  to  pay  the 
two  notes  executed  by  Norwood  to  appellant 
then  remaining  unpaid;  that  said  Armstrwg 
took  and  kept  'the  machine,  and  afterwards 
died,  without  having  paid  the  notes;  and  that 
said  notes  are  due  and  unpaid.  We  are  In- 
formed that  the  court  below  sustained  the  de- 
murrer, on  the  ground  that  the  promise  was 
to  pay  the  debt  of  another,  and  therefore  in 
violation  of  the  statute  of  frauds.  Counsel 
for  appellee  have  not  filed  any  brief. 

George  Armstrong,  who  assumed  and  agreed 
to  pay  the  debt  of  Norwood  to  appellant,  as 
the  consideration  for  the  machine  purchased 
by  him  of  Norwood,  did  no  more  than  promise 
to  pay  his  own  debt  Such  promise  Is  there- 
fore not  within  the  statute  of  frauds,  and  the 
appellant  is  entitled  to  recover  on  the  facts 
alleged  in  the  complaint  Bateman  v.  Butler, 
124  Ind.  223,  24  N.  E.  980;  Uaggerty  v.  Johns- 
ton, 48  Ind.  41;  Judsou  v.  Itomaine,  8  Ind. 
App.  390,  35  N.  E.  012;  Spurgeon  v.  Swain 
(Ind.  App.)  41  N.  B.  397.  Judgment  reversed, 
with  instructions  to  overrule  demurrer  to  com- 
plaint 


PRAIGG  et  al.  v.  WE.STERN  PAVING  & 

SUPPLY  CO. 
(Appellate  Court  of  Indiana.     Dec  11,  1895.) 
Tbassfekhixo  Case  to  Supkeme  Cocbt. 
Constitutionrility  of  a  statute  being  in- 
volved in  au  appenl.  the  cause  will   be  trans- 
ferred to  the  supreme  court,  which,  by  Rev.  St 
1894,  §  133G,  has  appellate  jurisdiction  of  such 
question. 

Appeal  from  superior  court  Marlon  county. 
Action  by  the  Western  Paving  &  Supply 


Company  against  David  T.  Pral^  and  oth- 
ers. Judgment  for  defendants.  Plaintiff  ap- 
peals.   Transferred  to  supreme  court 

David  T.  Praigg.  for  appellant  Hawkins 
&  Smith,  for  appellees. 

DAVIS,  J.  This  was  an  action  to  foreclose 
an  assessment  for  a  street  improvement  The 
constitutionality  of  section  3845,  Rev.  St 
1894,  is  one  of  the  questions  discussed  by  , 
counsel  for  appellant  Assuming  that  the 
question  is  duly  presented  by  the  record,  the 
Jurisdiction  Is  In  the  supreme  court  Rev. 
St  1S04,  {  1336.  The  clerk  is  therefore  di- 
rected to  transfer  this  cause  to  the  docket 
of  the  supreme  court. 

(14  Ind.  App.  66) 
KBATON  V.  SNIDER. 
(Appellate  Court  of  Indiana.     Dec  12, 1895.) 
AcTiox  roK  Tbbbpass  OS  Real  Fkopektt — What 

CONSTITDTBS. 

A  complaint  alleged  that  defendant 
wrongfully  permitted  bis  cattle  to  enter  on  land 
rented  by  plaintiff,  and  destroyed  the  corn  cul- 
tivated by  plaintiff  and  growing  thereon.  Held, 
that  the  action  was  for  trespass  on  real  proper- 
ty, and  not  for  trespass  to  personal  property,/ 
even  if  such  corn  was  personal  property. 
I'richard  v.  Campbell,  5  Ind.  494,  followed. 

Appeal  from  circuit  court  Shelby  county; 
W.  J.  Buckingham,  Judge. 

Action  by  Carey  Keaton  against  John  Sni- 
der, Sr.,  conAuenced  in  justice's  court,  and 
taken  on  appeal  to  the  circuit  court  From  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.    AfiSrmed. 

Hord  &  Adams,  for  appellant  Adams  & 
Carter,  for  appellee. 

DAVIS,  J.  The  record  shows  that  the  ap- 
pellant owned  a  crtqt  of  com  cultivated  by 
him  on  rented  land  in  Hancock  county;  that, 
while  the  com  was  growing,  the  appellee 
wrongfully  permitted  bis  cattle  to  enter  upon 
the  land,  and  destroy  the  com;  that  appel- 
lant sued  appellee  before  a  Justice  of  the 
peace  In  Shelby  county  to  recover  the  value 
of  the  corn  destroyed.  On  appeal  to  the  cir- 
cuit court  a  demurrer  was  sustained  to  the 
complaint  The  only  question  presented  on 
this  appeal  for  our  consideration  is  one  of 
jurisdiction.  If  this  Is  an  action  for  trespass 
on  real  estate,  the  Jurisdiction  is  In  Hancock 
county.  Rev.  St.  1894,  §  308  (Rev.  St  1881, 
(  307).  If  it  Is  nn  action  for  trespass  to  i>er- 
sonal  property,  the  Jurisdiction  is  In  Shelby 
county.  Rev.  St  1894,  §S  314,  1508,  1511 
(Rev.  St  1881,  a  312,  1441,  1443).  The  facts 
in  relation  to  renting  the  land,  description  of 
the  land,  planting  and  cultivating  the  coni 
thereon,  are  clearly  and  fully  alleged.  It  Is 
also  expi-essly  charged  that  the  appellee 
wrongfully  permitted  his  cattle  to  go  upon 
the  land,  and  destroy  the  growing  com  there- 
on, for  the  reasonable  value  of  which  he  de- 
mands Judgment. 

Counsel  for  appellee,  In  supi>ort  of  their 
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contmtion  that  tbe  actl(m  Is  for  trespass  to 
real  estate,  cite  the  following  cases:  Bl 
Comm.  bk.  3,  pp.  209,  211;  8  Baa  Abr.  p. 
484;  1  Cbjt.  PL  (16th  Am.  Ed.)  p.  195;  1 
Washb.  Real  Prop.  p.  8;  Turner  v.  Cool,  2» 
Ind.  56;  Heayilon  v.  Heayllon.  29  Ind.  509: 
Eev.  St.  1894,  !{  251,  288,  1309  (Kev.  St  1881, 
a  251,  ,237,  1285);  Woodruft  v.  Adams,  5 
Blackf.  318;  Bennett  t.  Mclntlre,  121  Ind. 
233,  23  N.  E.  78;  Kucker  v.  M'Neely,  4  Blackf. 
179;  Lathrop  t.  Rogers,  1  Ind.  554;  Loeb  T. 
Mathis,  37  Ind.  306;  Railway  Go.  y.  Foster, 
107  Ind.  430,  8  N.  E.  264;  Prichard  y.  Camp- 
bell, 5  Ind.  494;  Owens  y.  Lewis,  46  Ind,  489; 
Rasor  y.  Quails,  4  Blackf.  2S6.  These  au- 
thorities are  not  all  in  point  on  the  question 
under  consideration,  but  seyeral  of  them  sus- 
tain the  proposition  that,  where  the  breaking 
of  the  close  Is  the  gist  of  the  action,  the  tres- 
.pass  to  the  real  estate  Is  the  initial  wrong, 
and  the  destruction  of  the  growing  crops  is 
dependent  upon  It,  and  merely  aggravates 
the  damages.  Counsel  for  appellant  admit 
that,  If  the  charge  of  the  complaint  counts 
upon  a  trespass  of  the  real  estate  In  Hancock 
county,  then  the  action  should  have  been 
brought  in  that  county;  but  they  contend  that 
the  trespass  charged  In  the  complaint  was 
npon  personal  property,  and  that  the  action 
was  therefore  properly  brought  in  Shelby 
county,  at  the  township  where  the  appellee  re- 
sided. In  support  of  the  proposition  that 
growing  com  must  be  considered  and  treated 
as  personal  property,  counsel  for  appelhint 
cite:  Northern  y.  State,  1  Ind.  113;  Harvey 
y.  Million,  67  Ind.  90;  Brlcker  y.  Hughes,  4 
Ind.  146;  Sherry  y.  Plcken,  10  Ind.  375;  Mat- 
lock y.  Fry,  16  Ind.  483;  ^eatu^ly  y.  Hig- 
gins,  6  Ind.  74;  LIndley  y.  Kelley,  42  Ind. 
291;  Barrett  y.  Choen.  119  Ind.  66,  20  N.  B. 
145.  and  21  N.  E.  322. 

Assuming  that  the  growing  com  should  be 
treated  as  personal  property,  the  question  yet 
remains,  what  is  the  gist  of  the  action?  In 
Prichard  v.  Campbell,  supra,  the  charge  was 
that  the  defendants  entered  upon  plaintiff's 
land,  and,  with  force,  to<^,  carried  away, 
and  destroyed  the  com  standing  in  two  fields. 
As  in  this  case,  the  complaint  did  not  seek 
to  recover  any  damages  except  for  the  com. 
It  was  there  held  that  the  action  was  tres- 
pass for  breaking  and  entering  the  close, 
which  could  only  be  brought  in  the  county  in 
which  the  premises  are  situated,  anu  that 
their  locality  ought  therefore  to  be  proved 
as  they  are  described.  In  Rasor  y.  Quails, 
supra,  the  first  count  In  the  declaration  was 
for  breaking  the  plaintiff's  close,  and  taking 
and  carrying  away  a  certain  quantity  of  his 
grain.  It  was  there  held  that  the  ground 
of  action  contained  In  the  first  count  was  the 
breaking  and  entering  the  plalntiS's  close, 
and  that  the  taking  away  the  grain  mention- 
ed in  the  count  belongs  to  the  description  of 
the  trespass,  and  is  only  laid  by  way  of  ag- 
gravation. See,  also,  Bennett  v.  Mclntire, 
supra.  In  Prichard  y.  Campbell,  supra,  the 
charge  was  that  the  def^idants  entered  upon 


the  land,  and  forcibly  tOAk  the  com.  In  this 
case  the  charge  is  that  the  defendant  wrong- 
fully permitted  his  cattle  to  oiter  upon  the 
land,  and  to  destroy  the  com.  If  the  gist 
of  the  action  In  the  case  last  cited  was  the 
trespass  on  the  real  estate,  we  are  not  able 
to  see  bow  we  could  hold  in  this  case  that 
the  gist  of  the  action  is  the  trespass  to  per- 
sonal property.  Following  the  decision  <n 
that  case,  we  are  constrained  to  hold  that  the 
trial  court  did  not  err  in  sustaining  the  de- 
murrer to  the  complaint,  on  the  ground  that 
the  court  had  no  Jurisdiction  of  the  subject- 
matter  of  the  action.    Judgment  affirmed. 


(14  ind,  App.  7W) 
KEATON  y.  SNIDER. 
(Appellate  Court  of  Indiana.     Dec.  18, 1895.) 

Appeal  from  circuit  coart,  Shelby  county; 
W.  J.  Buckingham.  Judge. 

Action  by  Carey  Keaton  against  John  Snider, 
Sr.  From  a  judgment  for  the  latter,  the  for- 
mer appeals.     Affirmed, 

Hord  &  Adams,  for  appellant.  Adams  & 
Carter,  for  appellee. 

DAVIS,  J.  The  qnestiona  presented  in  this 
case  are  identical  with  those  in  Keaton  v.  Snider 
(decided  at  this  term)  42  N.  E.  372.  On  the 
authority  of  that  decision,  the  jiidBment  in  this 
case  should  be  affirmed.     Judgment  affirmed. 


(1£8  111.  663) 

HAWES  et  al.  y.  CITY  OP  CHICAGO,* 

(Supreme  Court  of  Illinois.     Nov,  1,  1895.) 

Municipal  Cokpobatioss— Sidewalk  Impbovs- 

U  ENTS— RB  ASONABLEX  ESS. 

An  ordinance  compelling  the  owner  of  a 
vacant  20-acre  lot  to  construct  1,256  feet  of 
cement  sidewalk  along  an  unimproved  street  in 
place  of  a  substantial  plank  sidewalk  in  good 
repair,  and  constructed  less  than  six  months  be- 
fore, in  obedience  to  a  prior  ordinance,  is  void, 
as  being  unreasonable,  unjust,  and  oppressive, 
Craig,  J,,  dissenting. 

Appeal  from  Ckxtk  county  court;  George 
W,  Brown,  Judge, 

Petition  by  the  city  of  Chicago  for  confir- 
mation of  a  special  assessment.  John  H, 
Dunham  filed  objections,  which  were  ov^- 
ruled.  He  having  thereafter  died,  his  heirs 
and  devisees,  Helen  E,  Dunham  Hawes  and 
Mary  Y.  Dunham,  appeal.    Reversed. 

Kirk  Hawes  and  I.  J.  Geer,  for  appellants. 
J,  D,  Adair,  for  appellee. 

BAKER,  J.  This  Is  an  appeal  from  a 
Judgment  of  confirmation  of  a  special  as- 
sessment made  under  an  ordinance  of  the 
city  of  Chicago  passed  March  7,  1892,  and 
providing  for  the  construction  of  a  cement 
sidewalk  on  Fiftieth  street;  from  Lake  ave- 
nue to  Drexel  boulevard.  The  commission- 
ers appointed  to  assess  the  cost  and  expen- 
ses of  the  Improvement  upon  the  property 
benefited  thereby  returned  Into  court  an  as- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  tb« 
Chicago  bar. 


Digitized  by 


Google 


274 


NORTHBASTBBN  BEPOBTER,  YoL  42. 


(DL 


sessment  roll  In  which  the  property  here  in 
question,  then  owned  by  John  H.  Dunham, 
since  deceased,  was  assessed  in  the  sum  of 
$1,916.50.  Various  objections  in  writing  were 
filed  by  said  Dunham  and  oyerruled  by  the 
covirt.  The  question  of  benefits  was  sub- 
mitted to  a  Jury,  and  the  Jury  in  their  ver- 
dict reduced  the  assessment  on  the  property 
to  $1,638.76.  Motions  for  a  new  trial  and  in 
arrest  of  Judgment,  as  well  as  motions  to 
dismiss  the  petition  and  to  cancel  the  assess- 
ment, were  made  by  the  objector,  and  oyer- 
ruled by  the  court,'  and  exceptions  taken; 
and  the  court  entered  Judgment  of  confirma- 
tion for  the  amount  fixed  by  the  verdict  of 
the  Jury,  and  the  objector  perfected  an  ap- 
peal to  this  court.  John  H.  Dunham,  the 
objector,  thereafter  died,  and  his  death  was 
suggested,  and  by  leave  of  court  Helen  Eliz- 
abeth Dimham  Hawes  and  Mary  Virginia 
Dunham,  who  are  his  heirs  at  law  and  devi- 
sees under  his  will,  now  prosecute  the  ap- 
peal. 

It  is  claimed  by  appellants  that  the  ordi- 
nance providing  for  the  construction  of  the 
cement  sidewalk,  and  under  which  the  as- 
sessment was  made,  is  unreasonable,  unjust, 
and  oppressive,  and  therefore  void.  The  un- 
contradicted evidence  in  the  case  shows  that 
the  tract  of  land,  the  south  60  feet  of  which 
is  assessed  for  this  Improvement,  is  a  20- 
acre  tract,  having  a  frontage  of  1,256  feet 
along  Fiftieth  street,  where  it  is  proposed 
to  construct  this  cement  sidewalk;  that  there 
is  not  a  house  or  building  of  any  kind  upon 
it;  and  that  it  is  an  undivided  tract  of  land, 
and  the  only  use  to  which  it  is  put  Is  that 
of  a  field  for  raising  hay.  Only  five  months 
before  the  passage  of  this  ordinance  for  the 
construction  of  a  cement  sidewalk  the  devi- 
sor of  the  appellants  in  this  case,  in  compli- 
ance with  a  prior  ordinance  of  the  city,  duly 
passed  for  that  purpose,  constructed  and  put 
down  along  the  line  of  this  street,  In  the 
very  place  where  this  cement  sidewalk  is  to 
be  placed,  a  wooden  sidewalk,  six  feet  in 
width,  made  of  plank  laid  crosswise  on 
stringers  or  Joists,  in  strict  conformity  to 
the  regulations  and  requirements  of  the  city; 
and  this  plank  sidewalk,  at  the  time  this 
ordinance  on  which  the  present  proceedings 
are  based  was  passed,  and  at  the  time  -.uls 
case  was  heard  in  the  court  below,  was  In 
good  order  and  condition.  The  uncontra- 
dicted evidence  further  shows  that  the  street 
along  which  it  is  proposed  to  construct  this 
cement  sidewalk  has  never  been  improved 
by  the  city.  It  is  neither  curbed  nor  paved, 
sewered  nor  watered,  surveyed  nor  graded. 
If  it  is  to  be  considered  as  a  street  66  feet 
wide,  then  there  is  a  line  of  telegraph  poles 
planted  right  through  the  center  of  it;  and 
the  north  33  feet  of  it  has  never  been  form- 
ally dedicated  by  the  owner  to  public  use, 
nor  condemned  by  any  municipal  corpora- 
tion; and  if  the  public  have  any  right  to  It 
at  ail  it  is  a  right  by  prescription  or  by  im- 
plied dedication.     Such  was  and  is  the  con- 


dition of  this  street  In  front  of  appdlants' 
prc^erty.  And  yet,  as  appears  from  the  rec- 
ord in  the  case,  the  common  council  of  the 
city  of  Chicago,  only  five  months  after  the 
construction  at  a  great  expense  of  a  new 
plank  sidewalk,  built  in  conformity  with  the 
order  of  the  city  council,  1,256  feet  long, 
paosed  a  second  ordinance  ordering  this  new 
plank  sidewalk  torn  up,  and  a  cement  walk, 
at  an  assessed  expense  of  $1,915.50  or  $1,- 
638.75,  put  down  in  its  place.  It  is  admitted 
by  the  dty— at  least  not  denied— that  this 
plank  or  wooden  sidewalk,  at  the  time  the 
ordinance  for  the  cement  sidewalk  was  pass- 
ed, and  at  the  time  this  case  was  heard  in 
the  court  below,  was  in  good  order  and  con- 
dition, and  will  answer  equally  well,  for 
the  purpose  of  travel,  as  a  cement  walk. 
Nor  can  it  for  a  moment  be  contended  that 
It  is  not  unreasonable,  unjust,  and  oppres- 
sive to  compel  the  owner  of  a  vacant  20- 
acre  lot  first  to  construct  and  pay  for  a 
wooden  sidewalk,  and  then  within  less  than 
six  months,  and  when  It  is  In  substantially 
as  good  condition  as  when  first  built,  and  in 
all  respects  safe,  convenient,  and  suffldoit 
for  public  use  and  travel,  take  It  up,  throw 
it  away,  and  put  down  another  in  its  place, 
at  an  expense  of  over  $1,600.  It  seems  to 
us  that  it  cannot  be,  especially  when  we 
take  into  consideration  the  fact  that  the 
street  has  never  been  Improved,  curbed, 
graded,  paved,  or  sewered.  And  further,  It 
is  clear  from  the  evidence  in  the  case  that  if 
this  Judgment  should  be  affirmed,  and  ap- 
pellant compelled  to  take  up  the  wooden 
sidewalk  and  put  down  one  of  cement,  the 
cement  sidewalk  will  be  ruined  by  putting  in 
the  house  drains  every  25  feet  along  the  Une 
of  the  street,  or  at  least  seriously  injured; 
and  whenever  the'  street  la  improved,  and 
dwellings  are  constructed  along  the  Une  of 
the  walk,  the  walk  Itself  is  quite  likely  to  be 
destroyed. 

An  ordinance  must  be  reasonable;  and  If 
It  Is  unreasonable,  unjust,  and  oppressive,  the 
courts  will  hold  it  invalid  and  void.  City 
of  Chicago  V.  Rumpff,  45  111.  90;  Tugman  v. 
Oity  of  Chicago,  78  111.  405.  The  question 
of  the  reasonableness  or  anreasonableness  of 
a  municipal  ordinance  is  one  for  the  decision 
of  the  court,  and  in  determining  that  ques- 
tion the  court  will  have  regard  to  all  the  ex- 
isting circumstances  or  contemporaneous 
conditions,  the  objects  sought  to  be  obtained, 
and  the  necessity  or  want  of  necessity  for  its 
adoption.  Toledo,  W.  &  W.  Ry.  Co.  v.  City 
of  Jacksonville,  67  lU.  37;  City  of  Lake  View 
v.  Tate,  130  111.  247,  22  N.  B.  791;  1  DUl. 
Mim.  Corp.  g  327.  And  even  where  the  pow- 
er to  legislate  on  a  given  subject  is  conferred 
on  a  municipal  corporation,  yet.  If  the  de- 
tails of  such  legislation  are  not  prescribed 
by  the  legislature,  there  the  ordinance  passed 
in  pursuance  of  such  power  must  be  a  rea- 
sonable exercise  thereof,  or  It  will  be  pro- 
nounced Invalid.  Id.  §  328;  Oity  of  St.  Paul 
T.  OoLter,  12  lAlnn.  41  (till.  16);  Dunham  v. 
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Trustees,  6  Cow.  462;  Breninger  ▼.  Treas- 
urer of  Town  of  Belvldere,  44  N.  3.  Law,  350. 
In  Cooley  on  Q?axation  (page  428)  K  Is  said: 
-"A  clear  case  of  abuse  of  leglslatlye  authori- 
ty in  imposing  the  burden  of  a  public  Im- 
provement on  persons  or  property  not  spe- 
cially benefited  would  undoubtedly  be  treat- 
ed as  an  excess  of  power,  and  void."  In  Al- 
len v.  Drew,  44  Vt  174,  the  court,  by  Red- 
field.  J.,  says:  "We>  have  no  doubt  that  a 
local  assessment  may  so  transcend  the  limits 
of  equality  and  reason  that  its  exaction 
would  cease  to  be  a  tax  or  contribution  to  a 
common  burden,  and  become  extortion  and 
-confiscation.  In  that  case  it  would  be  the 
duty  of  the  court  to  protect  the  citizen  from 
robbery  under  color  of  a  better  name."  In 
Wlstar  v.  Philadelphia,  80  Pa.  St  505,  Chief 
Justice  Agnew  says:  "But  If  we  say  the  city 
may  change  its  pavements  at  pleasure,  and 
as  often  as  it  please,  at  the  expense  of  the 
ground  owner,  we  take  a  new  step,  and  there 
must  be  explicit  legislation  to  authorize  such 
taxation.  If,  while  the  pavement  is  good,  and 
stands  in  no  need  of  repair,  the  city  may  tear 
It  up,  relay,  and  charge  the  owner  again 
with  one  excessively  costly,  It  would  be  ex- 
action, not  taxation.  We  are  not  at  Uberty 
to  impute  such  a  design  to  the  legislature, 
unless  it  has  plainly  expressed  its  meaning 
to  do  this  unjust  thing."  And  in  Wlstar  v. 
Philadelphia,  111  Pa.  St  604,  4  Atl.  511,  it 
is  held  that  where  a  property  owner  has  well 
and  properly  set  curbstones  In  front  of  his 
,  property  at  his  own  expense,  on  the  proper 
line,  In  accordance  with  the  style  In  common 
use,  and  they  are  in  good  order  and  repair, 
the  expense  of  replacing  them  with  others 
cannot  be  provided  for  by  an  assessment  upon 
bis  property.  In  Corrigan  v.  Gage,  08  Mo. 
541,  it  was  held  that  the  ordinance  for  the 
pavhig  of  the  sidewalk  there  In  question  was 
unreasonable  and  oppressive,  and  subject  to 
Judicial  Inquiry,  because  such  sidewalk  was 
in  an  uninhabited  portion  of  the  city,  and 
disconnected  with  any  other  street  or  side- 
walk; and  the  Judgment  of  the  court  below 
was  reversed.  In  City  of  Bloomlngton  v. 
Chicago  &  A.  R.  Co.,  134  HI.  451,  26  N.  £3. 
366,  this  court  held  that,  where  the  ordi- 
nance is  grossly  unreasonable,  unjust  and 
oppressive,  that  may  be  shown  in  defense  of 
the  application  for  confirmation.  And  in 
City  of  Bloomlngton  v.  Latham,  142  III.  4(i2, 
32  N.  B.  506,  we  held  that  an  ordinance  di- 
recting that  the  cost  of  the  land  taken  or 
damaged,  or  both,  should  be  assessed  upon 
and  collected  from  the  lands  abutting  upon 
the  proposed  alley  or  street  in  proportion  to 
the  frontage  thereof,  was  unreasonable  and 
void.  And  in  Davis  v.  City  of  Litchfield,  145 
IlL  313,  33  N.  E.  888,  and  Palmer  v.  City  of 
DanviUe,  154  III.  156,  38  N.  E.  1007.  ordlnan- 
cses  levying  special  taxes  for  local  improre- 
ments  were  held  to  be  unreasonable,  arbi- 
trary abuses  of  power,  and  void.  The  rule 
Is  that  It  requires  a  clear  and  strong  case  to 
Justify  a  court  In  annulling  the  action  of  a 


municipal  corporation  acting  within  the  apr 
parent  scope  of  Its  authority.  But,  In  our 
opinion,  such  a  case  appears  in  this  record. 
We  think  that  the  ordinance  in  question,  in 
so  far  as  and  to  the  extent  that  it  affects 
the  property  of  appellants,  is  unreasonable, 
unjust  and  oppressive,  and  therefore  void. 
The  Judgment  of  confirmation  as  to  the  prop- 
erty of  appellants  is  reversed,  and,  the  ordi- 
nance being  void  as  to  such  property,  the 
cause  will  not  be  remanded.    Reversed. 

CBAIO,  J.,  dissents. 


(16«  111.  60) 

DUNNE  et  aL  t.  WEST  CHICAGO  PARK 
COM'RS.i 
(Supreme  Court  of  Illinois.  Nov.  25. 1895.) 
If  DNiciPAL  CoBPORATioNa— Local  Improvements. 
Rev.  St  1893,  c.  105,  S  3,  provides  that 
corporate  anthoritiea  who  are  abodt  to  make  a 
special  assessment  for  a  boulevard  shall  give  at 
least  10  days'  notice  by  publication  of  the  time 
and  place  of  their  meeting  for  the  purpose  of 
making  such  assessment  when  interested  par-' 
ties  may  appear  and  be  heard.  Held,  that  a  pe- 
tition for  confirmation  of  such  an  assessment, 
which  showed  on  its  face  that  the  assessment 
roll  was  made  and  filed  in  court  before  the 
time  mentioned  m  the  published  notice,  was  in- 
sufficient to  support  a  judgment  of  confirmation. 
Derby  v.  Commissioners,  40  N.  E.  438,  164  lU. 
213.  followed. 

Error  to  circuit  court.  Cook  county;  B.  S. 
Tuthill,  Judge. 

Petition  by  the  West  Chicago  Park  Com- 
missioners for  confirmation  of  a  special  as- 
sessment Edward  F.  Dunne  and  others  filed 
objections,  which  were  overruled.  Objectors 
bring  error.    Reversed. 

Maher  &  Gilbert,  for  plaintiffs  in  error.  H. 
S.  Mecartney,  for  defendant  In  eiror. 

PER  CURIAM.  It  is  agreed  by  coimsel 
for  each  party  to  this  cause  that  the  record 
Is  a  substantial,  if  not  a  literal,  copy  of  the 
one  filed  in  Derby  v.  Commissioners,  report- 
ed in  154  111.  213,  40  N.  E.  438.  No  question 
is  raised  here  which  was  not  raised  and  de- 
cided in  the  Derby  Case,  and  it  is  conceded 
by  counsel  that  the  opinion  there  rendered 
must  control  here.  It  is  suHlcient,  therefore, 
to  refer  to  the  opinion  in  that  case  for  a 
statement  of  the  reasons  upon  which  our  de- 
cision of  the  case  at  bar  is  based.  As  In  the 
Derby  Case,  the  Judgment  of  confirmation, 
as  to  plaintiff  in  error  in  the  case  at  bar,  and 
as  to  his  lands,  is  reversed.  Judgment  re- 
,  versed. 


(1S9  III.  US) 

ROBINSON  V.  PEOPLE.! 

(Supreme  Court  of  lUinois.     Nov.  25.  1805.) 

Criminal  Law— Evidenob— Confession. 

A  person  accused  of  crime  was  promised 

by  the  state's  attorney  that  if  he  would  make  a 

1  Reported  by  Louis  Boisot;  Jr.,  Bsg.,  of  the 
Chicago  bar.  •      .■ 


Digitized  by 


Google 


m 


NORTHEASTERN  REPORTER,  Vol  42. 


on. 


written  statement  of  the  facts,  it  shonld  not  be 
used  against  him.  He  did  so,  and  the  state's 
attorney,  not  being  satisfied  with  the  statement, 
then  asked  him  to  come  to  the  latter's  ofhce, 
and  make  an  oral  statement,  which  the  accused 
did,  believing  that  it  would  not  be  used  against 
him.  Held,  that  sildi  oral  statement,  oeing 
induced  by  promises,  could  not  be  broved 
against  him.  Bartiey  t.  People,  40  N.  E.  831, 
156  IIL  234,  distinguished. 

Error  to  circuit  court,  Warren  county;  J. 
X  Glenn,  Judge. 

Indictment  of  William  Robinson  for  bur- 
glary. Defendant  was  conyicted,  and  he 
brings  error.     Reversed. 

Orler  &  Stewart,  for  plaintiff  in  error.  M. 
T.  Moloney,  Atty.  Oen.,  for  the  People. 

BAKER,  3.  In  January,  ISM,  the  bam  of 
one  John  Gabby  was  burglarized,  and  cer- 
tain harness  and  other  property  stolen  there- 
from. At  the  May  term,  1895,  of  the  War- 
ren circuit  court,  William  Robinson,  the 
plaintiff  in  error,  was  indicted  for  the  offense, 
and  a  Jury  trial  resulted  in  his  conviction, 
and  he  ivas  sentenced  to  the  penitentiary  for 
the  term  of  one  year.  The  only  incriminat- 
ing testimony  against  him  was  a  certain  al- 
leged confession  made  by  him  to  the  state's 
attorney  of  the  county,  and  testified  to  by  A. 
B.  HoUiday,  a  police  officer;  and  tliis  testi- 
mony was  admitted  in  evidence  over  his  ob- 
jections and  exceptions.  The  confession  in 
tiuestion  was  obtained  under,  substantially, 
these  circumstances:  About  the  last  of  April 
or  first  of  May,  1895,  It  was  suspected  by 
the  state's  attorney,  by  said  Holliday,  and 
by  Fershin,  a  deputy  sheriff,  that  plaintiff  in 
error  and  certain  other  persons  had  commitr 
ted  the  crime;  and  they  procured  the  arrest 
of  plaintiff  In  error,  who  :was  then  siclc  In 
bed,  and  had  him  placed  in  the  custody  of 
an  officer.  The  «tate'B  attorney  induced 
Samuel  Robinson,  a  brother  of  plaintiff  in  er- 
ror, to  procure  from  plaintiff  In  error  a  writ- 
ten statement  of  the  supposed  facta  of  the 
transaction,  promising  him  that  plaintiff  in 
error  should  not  be  prosecuted  if  he  would 
tell  everything  be  Icnew  about  the  matter, 
and  that  be  would  not  use  such  written  state- 
ment in  evidence  against  Iiim.  These  prom- 
ises were  communicated  by  Samuel  to  his 
brother.  Samuel  then  toolc  down  in  writing 
the  statement  made  by  plaintiff  in  error,  and 
there  was  placed  at  the  head  of  the  state- 
ment a  provision  that  it  was  not  to  be  used 
In  evidence^  The  state's  attorney  was  not 
satisfied  with  this  written  statement,  and 
expressed  a  wish  to  have  a  personal  inter; 
view  with  plaintiff  In  error,  so  that  he  "could 
draw  out  what  he  was  after."  Samuel  ar- 
ranged for  the  interview,  telling  his  broth- 
er tliat  what  be  told  the  state's  attorney 
"would  be  with  the  understanding  that  it 
should  not  be  brought  up  against  him  in 
court"  The  state's  attorney  called  Holliday 
In  to  hear  the  conversation  with  the  prisoner; 
and  it  is  the  conversation  that  then  toolc 
place  that  was  introduced  la  evidence.    It 


seems  that,  upon  the  prisoner's  being  taken 
to  the  office  of  the  state's  attorney,  he  imme- 
diately began  making  his  statement,  and 
that,  after  he  had  finished  making  it,  the 
state's  attorney  told  him  that  if  he  would  go 
before  the  grand  Jury,  and  testify  to  what 
he  had  Just  said,  and  tell  the  same  story  on 
the  trial  of  the  case,  he  should  not  be  pun- 
ished; and  the  prisoner  agreed  to  do  so,  but 
afterwards  refused  to  testify  against  the  oth- 
ers charged  with  the  offense. 

The  matter  of  this  latter  arrangement  is  of 
no  Importance  in  the  decision  of  the  question 
now  before  us.  The  confession  or  admission 
that  was  introduced  In  evidence  had  been 
fully  made  and  completed  before  the  making 
of  such  arrangement,  and,  as  matter  of 
course,  was  not  induced  thereby;  and  there 
la  no  occasion  for  settling  the  conflict  be- 
tween the  testimony  of  Samuel  Robinson 
and  the  state's  attorney  as  to  inducements 
being  held  out,  and  promises  made,  in  the 
conversation  that  occurred  between  them 
after  the  written  statement  had  been  ob- 
tained that  led  up  to  the  personal  interview 
between  the  state's  attorney  and  the  pris- 
oner. The  latter  testified:  "I  had  a  convert 
sation  with  the  state's  attorney  and  Mr.  Hol- 
liday at  the  state's  attorney's  office.  I  was 
told  to  go  in  there,  and  make  a  statement, 
and  anything  I  said  would  not  be  brought  in 
evidence  against  me.  That  is  the  way  I 
came  to  make  it  My  brother  Samuel  told 
me  that."  As  we  understand  the  testimony 
of  the  state'S'  attorney,  he  does  not  deny  the 
inducements  alleged  to  have  been  held  out, 
and  the  promises  alleged  to  have  been  made, 
prior  to  the  time  the  written  statement  was 
procured,  but  that  he  merely  denies  having 
made  the  similar  promises  that  Samuel  Rob- 
inson testifies  were  made  subsequent  there- 
to, and  prior  to  the  personal  interview  be- 
tween the  state's  attorney  and  the  prisoner. 
The  former  constituted  Samuel  Robinson  his 
agent  to  communicate  the  inducements  and 
promises  to  the  prisoner,  and  they  were  so 
communicated.  The  written  statement  was 
thereby  induced.  The  promises  and  induce- 
ments were  not  afterwards  withdrawn.  The 
surrounding  circumstances  and  the  direct  evi- 
dence clearly  indicate  that  the  subsequent 
oral  statement  was  made  by  the  prisoner 
with  the  understanding  that  the  Inducements 
offered  and  promises  made  in  the  first  in- 
stance applied  as  well  to  the  oral  as  to  the 
prior  written  statement;  and  the  evidence 
shows  that  the  police  officer  and  the  deputy 
sheriff  so  understood  It  Holliday  testifies: 
"I  understood  that  Robinson  was  to  tell  his 
story,  and  he  was  to  be  Indemnified;  was  not 
to  be  prosecuted  if  he  would  tell  his  story. 
That  was  the  fact  as  I  understood  it  I  un- 
derstood he  was  telling  what  he  told  under 
that  sort  of  a  promise,  but  nothing  was  said. 
I  understood  he  was  telling  under  a  promise 
of  that  kind,  because  I  had  talked  with  the 
state's  attorney.  All  I  know  about  the  ar- 
rangement is  what  I  was  .told  by  -the  state's 
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attorney.  He  told  me  aboat  the  previous 
arrangement"  Persbin  testifies:  "The  un- 
derstanding I  had  was  that  any  evidence  he 
would  give  would  not  be  used  In  court  Had 
that  understanding  at  time  written  state* 
ment  was  shown  me.  The  substance  of  what 
the  state's  attorney  said  to  me  was  that  any 
statement  he  should  make  would  not  be  used 
aa  evidence  against  him  In  court  I  don't 
know  that  it  had  particular  reference  to  the 
written  statement  The  talk  with  the  state's 
attorney  was  at  different  times." 

The  rule  la  that  a  confession  can  never  be 
received  In  evidence  when  the  prisoner  has 
been  Influenced  by  any  threat  or  promises, 
for  the  reason  that  the  law  cannot  measure 
the  force  of  the  influence  used,  or  decide  up- 
on Its  effect  on  the  mind  of  the  prisoner,  and 
therefore  excludes  It  if  any  degree  of  Influ- 
ence has  been  exerted  by  any  person  hav- 
ing authority  over  the  charge  against  the 
prisoner  or  over  his  person.  Austin  v.  Peo- 
ple, 61  HI.  236;  1  Greenl.  Bv.  §S  219,  222; 
Starkle,  Ev.  36.  Bartley  v.  People,  156  IlL 
234,  40  N.  B.  831,  does  not  establish  any  dif- 
ferent rule.  We  there  said  that  the  confes- 
sion becomes  incompetent  wherever  any  de- 
gree of  Influence  has  been  exerted,  because 
the  law  presumes  that  it  was  prompted  by 
that  Influence.  That  case  is  plainly  distin- 
guishable from  this.  There  were  there  facts 
to  show  that  the  confession  was  voluntarily 
made.  There  the  defendant  had  not  been  ar- 
rested, or  even  publicly  accused  of  the  crime; 
and  he  of  his  own  accord  sought  the  oppor- 
tunity to  talk  with  the  prosecuting  witness 
in  regard  to  the  crime,  and  with  the  manifest 
Intention  of  making  a  confession,  and  prom- 
ising to  retnm  the  stolen  money.  Here,  on 
the  other  band,  the  confession  and  the  impli- 
cation of  others  in  the  commission  of  the 
crime  were  clearly  induced  by  hope  and  the 
promises  that  the  prosecution  against  him 
should  be  dropped.  It  was  error  to  admit 
the  confession  in  evidence.  For  that  error 
the  judgment  is  reversed.  The  cause  Is  re- 
manded.   Reversed  and  remanded. 


(169  HI.  91) 

MILLBK  V.  0R0USB.1 
(Supreme  Court  of  Illinois.     Nov.  25,  1895.) 

Vbhdok  and  Vsndbe  —  Dblivbrt  op  Void  Dbbs 
— £ffbct. 
Delivering  to  the  vendee's  attorney  a 
deed  which  la  void  for  want  of  a  grantee  does 
not,  in  tho  absence  of  its  acceptance  by  the  ven- 
dee, constitute  compliance  with  a  contract  of 
sale,  even  though  such  void  deed  is  never  re- 
tamed. 

Appeal  from  appellate  court  Second  district 
Assumpsit  by  Jacob  H.  Grouse  against  Mar- 
cus J.  Miller.  Plaintiff  obtained  judgment, 
which  was  affirmed  by  the  appellate  court. 
66  111.  App.  483.  Defendant  appeals.  Af* 
firmed. 

1  Reported  by  Louis  Boisot  Jr.,  XJsq.,  of  the 
Ohicago  bar. 


O.  V,  Woodruff,  for  appellant  Geo.  L.  HoB* 
man,  fbr  appellee- 

WILKIN,  J.  Appellee  sold  appellant  s 
stock  of  goods  for  $2,156.17,  to  be  paid  as  fol- 
lows: $1,100  in  cash,  06  acres  of  land  in 
Carroll  county,  and  160  acres  of  land  In  Butte 
county.  Neb.  As  alleged  by  the  plaintiff  be- 
low, defendant  failed  to  convey  five  acres  of 
the  Carroll  county  land  and  the  160  acres  In 
Nebraska,  and  this  suit  was  brought  to  re- 
cover the  estimated  value  of  those  land&  A 
trial  in  the  circuit  court  resulted  in  a  judg- 
ment for  the  plaintiff  for  $2,156.17,  $1,600  of 
which  seems  to  have  been  allowed  on  ac- 
count of  the  failure  to  convey  the  Nebraska 
lands.  On  appeal  to  the  appellate  court  of  the 
Second  district,  that  judgment  was  affirmed, 
and  a  full  statement  of  the  facts  wUl  be 
found  In  the  opinion  of  Cartwrlgbt  J.  (66  IlL 
App.  483). 

On  this  appeal  from  the  judgment  of  affirm- 
ance, It  is  insisted,  on  behalf  of  appellant; 
that  the  judgment  of  the  circuit  court  is  er- 
roneous, in  holding  that  there  was  a  breach 
of  the  contract  as  to  the  conveyance  of  the 
Nebraska  land.  It  iqtpearB  that  appellant, 
subsequent  to  the  purchase  of  the  stock  of 
goods,  handed  to  the  attorney  of  appellee  a 
deed  to  160  acres  of  land  in  Nebraska,  signed 
aud  acknowledged  by  a  third  party,  and  wife, 
but  with  no  grantee  named  therein,  and  that 
the  attorney  of  appellee  thereafter  wrote  bis 
name  on  the  blank.  Counsel  THHintaiti  tliat 
appellee,  through  his  attorney,  accepted  the 
deed,  aud  that  he  has  never  returned  the  same 
to  appellant,  or  offered  so  to  do;  aud  for  that 
reason,  in  the  absence  of  proof  of  complaint 
on  the  part  of  the  grantor  or  appellant,  ap- 
pellee is  estopped  to  deny  its  validity,  although 
it  is  conceded  that  the  deed,  when  executed 
and  acknowledged,  was  a  nullity.  This,  coun- 
sel say,  is  really  the  only  question  they  urge 
here  as  a  ground  of  reversal.  It  Is  difficult  to 
see  how  that  position  could  be  maintained  in 
any  view  of  the  case,  but  it  certainly  Is  not 
tenable  in  this  court.  The  deed,  being  void 
for  want  of  a  grantee,  when  It  passed  out  of 
the  hands  of  the  grantor,  could  only  become 
valid  upon  proof  that  some  one  with  authority 
had  written  the  name  of  the  grantee  therein, 
aud  that  appellee  had  acquiesced  In  the  act, 
or.  In  other  words,  with  knowledge  of  the 
facts  as  to  how  the  deed  had  been  executed, 
had  accepted  It  As  a  matter  of  fact  it  ap- 
pears that  appellee  never  accepted  the  deed. 
Whether  the  name  of  the  grantee  was  placed 
in  the  deed  by  authority  of  the  grantors,  and 
whether  grantee  acquiesced  therein,  are  ques- 
tions of  fact,  which  have  been  conclusively 
settled  against  appellant  by  the  judgment  of 
the  circuit  court  and  affirmance  thereof  by 
the  appellate  court  It  certainly  cannot  be 
said,  as  a  matter  of  law,  that  a  deed  made 
and  delivered  to  an  attorney  is  such  a  con- 
veyance as  will  estop  a  party  from  recover- . 
lug  danuiges  for  a  failure  to  convey  real  es- 
tate, unless  he  shows  that  he  offered  to  re- 
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turn  the  void  deed.  No  errors  of  law  are  as- 
signed upon  this  record  whlcb  call  for  a  re> 
versal  of  tbe  Judgment  of  the  appellate  court, 
and  It  will  accordingly  be  affirmed.   Affirmed. 


(159  111.  m 

O'CONNOR  T.  MAHONET  et  aL* 
(Sapreme  Conit  of  Illinoia.     Nov.  1,  1895.) 

EXEOCTORS  AND  AOMINISTRATOBS— SALE  OF  LaKD 
— PbAOD— EQUJTT — CerTIPIOATB  op  KVIDEKCB. 

1.  Where  an  administratrix  has  her  intes- 
tate's land  sold  to  pajr  debts,  causes  it  to  be 
bid  in  by  a  third  party  for  her  benefit,  and  aft- 
erwards has  it  transferred  to  another  person, 
who  has  notice  of  the  transactions,  the  latter'a 
title  may  be  set  aside  at  the  suit  of  the  heirs. 

2.  Upon  the  second  trial  of  a  suit  in  equity 
the  certificate  of  evidence  signed  at  tlie  first 
trial  may  be  read  in  evidence,  since  such  certifi- 
cate is  part  of  the  record. 

Appeal  from  superior  court.  Cook  county; 
W.  G.  Ewing,  Judge. 

Bill  by  Margaret  Mahoney  and  others 
against  Michael  O'Connor  and  others.  Com- 
plainants obtained  a  decree.  Def aidant 
O'Connor  appeals.    AfSrmed. 

R.  D.  Huszagh  and  Botsford  &  Wayne,  for 
appellant.     Duncan  &  Gilbert,  for  appellees. 

BAILEY,  3.  This  was  a  bill  In  chancery, 
brought  by  Edward,  Margaret,  Mary,  and 
Honore  Mahoney,  children  and  heirs  at  law  of 
Timothy  Mahoney,  deceased,  against  Bridget 
Mahoney,  their  mother.  Michael  O'Connor, 
and  other  defendants,  to  set  aside  an  admin- 
istrator's sale  of  certain  lots  of  land  in  the 
city  of  Chicago,  claimed  by  them  as  heirs  of 
their  deceased  father,  and  certain  subsequent 
conveyances  thereof.  The  defendants  answer- 
ed, and,  the  cause  being  heard  on  pleadings 
and  proofs  before  the  late  Judge  Gardner, 
the  equities  of  the  case  were  found  to  be  with 
the  defendants,  and  a  decree  was  entered  dis- 
missing the  bill  at  the  complainants'  costs. 
The  record  was  afterwards  removed  to  this 
court  by  writ  of  error,  and  In  this  court  O'Con- 
nor, to  the  assignments  of  error,  pleaded  the 
statute  of  limitations.  To  that  plea  the  plain- 
tiffs in  eiTor  filed  a  replication,  to  which  O'Con- 
nor demurred,  and,  tbe  demurrer  being  over- 
ruled, final  Judgement  was  entered  in  this  court 
reversing  the  decree  as  upon  errors  confessed, 
without  any  adjudication  by  this  court  of  the 
errors  assigned  upon  the  record,  and  the  case 
was  remanded  to  the  superior  court  for  further 
proceedings.  Mahony  v.  Mahony,  139  IlL  14, 28 
N.  E.  915.  After  the  case  was  reinstated  in  the 
superior  court,  it  was  heard  a  second  time  be- 
fore Judge  Ewing,  the  second  hearing  being 
upon  the  evidence  appearing  In  the  certificate 
of  evidence  filed  at  the  first  hearing,  and  signed 
by  Judge  Gardner;  that  being  all,  or  substan- 
tially all,  the  evidence  introduced  at  the  sec- 
ond hearing.  Upon  that  hearing  the  court 
found  the  equities  to  be  with  the  complain- 
ants, and  rendered  a  decree  in  their  favor 

1  Reported  by  Lonis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


in  accordance  with  tbe  prayer  of  the  bilL 
That  decree  is  now  brought  to  this  court  by 
appeaL  The  use  of  the  certificate  of  evi« 
dence  signed  by  Judge  Gardner  on  the  hear- 
ing before  Judge  Ewing  was  strenuously  ob- 
jected to  by  defendant  O'Connor,  and  the 
propriety  -  of  ita  use  constitutes  one  of  the 
questions  presented  upon  this  appeal. 

It  appears  ttiat  Timothy  Mahoney  dei)arted 
this  life,  intestate,  Nafveml>er  1,  1872,  leaving, 
him  surviving,  Bridget  Mahoney,  his  wife, 
and  tbe  four  complainants,  his  children,  and 
only  heirs  at  law,  his  clilldren  then  being 
minors.  At  the  time  of  his  death  he  was  the 
owner  in  fee  of  three  lots  of  land  in  the  city 
of  Chicago,  which  are  now  subject  to  this  lit- 
igation. On  January  22,  1875,  Bridget  Ma- 
honey was  appointed  administratrix  of  his 
estate  by  the  county  court  of  Cook  county, 
and  proceeded  to  administer  the  same.  On 
April  28,  1875,  She  filed  her  petition  for  leave 
to  sell  the  real  estate  of  her  intestate  to  pay 
debts;  tbe  principal.  If  not  the  only  claim 
against  the  estate  then  outstanding  being  the 
widow's  award  for  $1,000,  previously  allowed 
her  by  the  court.  In  pursuance  of  her  petl-, 
tion  an  order  was  entered  by  the  court  au- 
thorizing and  empowering  her  to  advertise 
and  make  sale  of  the  land  in  question  for  the 
payment  of  debts;  and  on  August  3,  1875,  she 
sold  the  property  at  administrator's  sale  to 
Thomas  Keane,  her  brother-in-law,  he  bid- 
ing $1,500,  and  becoming  the  purctiaser  there- 
of,, and  a  deed  of  the  land  was  executed  to 
him  by  her  as  administratrix.  The  evidence, 
we  think,  clearly  establishes  tbe  fact  that 
Keane  became  the  purchaser  of  the  land  in 
the  Interest  of  Mrs.  Mahoney,  upon  an  under- 
standing that  he  was  to  hold  it  for  her  bene- 
fit. To  raise  the  purchase  money,  Keane  ex- 
ecuted a  trust  deed  on  the  land  to  secure  the 
payment  of  $1,500  borrowed  by  him,  Lester 
D.  Swezey  being  the  trustee,  with  Joseph  R. 
Bonfield  his  successor  in  trust.  From  tbe 
money  thus  raised  the  widow's  award,  and 
perhaps  some  of  the  debts,  were  paid,  and 
from  the  money  which  she  received,  the  wid- 
ow paid  Keane  $400,  which  she  was  owing 
him.  On  January  12, 1877,  Keane  deeded  the 
property  to  Mrs.  Mahoney,  the  consideration 
expressed  in  the  deed  being  $3,000,  but  no 
consideration  in  fact  being  paid.  On  March 
1,  1878,  Bridget  Mahoney  executed  a  second 
trust  deed  to  L.  D.  Swezey  to  secure  an  addi- 
tional sum  of  $2,000.  This  was  done  for  the 
purpose  of  raising  money  to  pay  off  the  first 
deed  of  trust  and  accrued  interest  and  some 
other  matters.  Swezey,  however,  failed  to 
procure  the  money,  and  subsequently  left  the 
country,  without  liaving  had  this  second  trust 
deed  canceled;  so  that  the  records  showed 
two  trust  deeds— one  for  $1,500  and  the  other 
for  $2,000— as  apparently  valid  Hens  upon  the 
property.  Some  time  during  the  year  follow- 
ing, Mrs.  Mahoney,  being  distressed  by  this 
situation  of  affairs,  and  being  anxious  'to  pro- 
tect herself  against  this  last  $2,000  deed  of 
trust,  applied  to  the  defendant  Michael  O'Con- 
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nor  to  assist  her  out  of  her  difficulty.  O'Con- 
nor, as  the  evidence  tends  to  show,  took  her 
to  M.  J.  Dunne,  Esq.,  an  attorney  at  law.  In- 
forming her  that  Mr.  Dunne  was  an  honest 
man,  and  would  help  her.  Mr.  Dunne,  hav- 
ing Investigated  the  facts,  came  to  the  con- 
clusion that  the  best  way  to  get  rid  of  the 
second  deed  of  trust  was  to  cause  a  fore- 
closure and  sale  to  he  made  by  advertisement 
under  the  first  deed  of  trust;  and  by  Dunne's 
advice,  and  with  the  co-operation  of  the  hold- 
ers of  the  note,  a  foreclosure  and  sale  was 
bad  November  4,  1879,  Bonfleld,  the  succes- 
sor In  trust,  acting  In  the  proceedings  in  place 
of  Swezey,  the  trustee,  who  was  absent,  and 
at  the  foreclosure  sale  the  property  was  struck 
off  and  sold  to  James  Mackey  for  the  amount 
of  the  indebtedneiss  secured  by  the  first  deed 
of  trust.  It  being  then  about  $1,653.  Shortly 
after  the  sale  the  successor  In  trust  executed 
a  deed  to  Mackey,  and  at  the  same  time  Mrs. 
Mahoney  also  executed  a  deed  conveying  her 
interest  In  the  property  to  him.  The  evi- 
dence tends  to  show  that  at  the  time  these 
transactions  were  had  a  contract  was  execut- 
ed by  Mackey  to  O'Connor  for  the  convey- 
ance of  the  premises  to  the  latter  upon  pay- 
ment of  the  amount  of  Mackey's  bid,  with  in- 
terest, within  a  certain  time  fixed  by  the  con- 
tract. That  amount  having  been  paid,  Mack- 
ey on  May  1,  1880,  executed  to  O'Connor  a 
deed  to  the  premises  for  an  expressed  con- 
sideration of  $3,000;  the  actual  consideration 
being  only  $1,683.85.  At  the  time  Mackey 
purchased  at  the  foreclosure  sale,  there  seems 
to  have  been  an  agreement  on  his  part  to 
hold  the  premises  for  one  year,  and  permit 
Mrs.  Mahoney  to  redeem  by  iwylng  the 
amount  which  he  (Mackey)  had  paid  out. 
After  the  conveyance  by  Mackey  to  O'Con- 
nor, the  latter  executed  a  lease  of  a  part  of 
the  premises  to  Mrs.  Mahoney.  She  and  her 
children  were  then,  as  they  were  at  the  time 
of  the  death  of  Timothy  Mahoney,  and  as 
they  have  been  ever  since,  residing  upon  the 
property.  O'Connor,  at  the  time  of  the  con- 
veyance to  him,  seems  to  have  taken  posses- 
sion of  the  residue  of  the  property  not  leased 
to  Mrs.  Mahoney,  and  since  then  has  held 
possession  thereof,  claiming  to  own  the  en- 
tire property  In  fee.  On  February  23,  1883, 
one  of  the  complainants  having  reached  his 
majority,  and  three  of  them  being  still  mi- 
nors, the  present  bill  was  filed,  alleging, 
among  other  things,  that  the  sale  by  Bridget 
Mahoney  to  Thomas  Keane  being  made  in  the 
interest  and  for  the  benefit  of  the  administra- 
trlx,  was.  In  effect,  a  sale  to  herself,  and  was 
therefore  voidable  at  the  instance  of  the  com- 
plainants; that  O'Connor,  at  the  time  he  took 
title  to  the  property,  had  notice  of  the  com- 
plainants' rights,  and  he  must,  therefore,  be 
charged  as  trustee  for  the  complainants. 

The  principal  question  of  fact  litigated  at 
the  hearing  was  whether  O'Connor  became 
the  purchaser  of  the  property  for  a  valuable 
consideration.  In  good  faith,  and  without  no- 
tice of  the  rights  of  the  complainants.    If  be 


did,  upon  well-recogrnlssed  principles  of  equity, 
his  title  must  prevail  over  that  of  the  com- 
plainants. But  If,  a(  the  time  he  purchased, 
he  knew  or  was  chargeable  with  notice  of  the 
complainants'  rights,  his  title  must  be  held 
to  be  subordinate  to  theirs,  and  be  must  be 
held  to  have  taken  the  property  as  trustee 
for  their  benefit.  At  the  last  hearing  In  the 
court  below  Judge  Ewing  filed  in  support  of 
his  decision  an  opinion  devoted  mainly  to  a 
discussion  of  the  question  whether,  under  the 
evidence,  O'Connor  can  be  held  to  have  taken 
the  property  as  a  bona  fide  purchaser  for 
value,  without  notice,  and  we  cannot  do  better 
than  adopt  his  discussion  of  that  question  as 
satisfactory: 

"Complainants'  contention  Is  that  O'Connor, 
as  a  mere  friendly  act,  and  for  the  sole  puriwse 
of  aiding  Mrs.  Mahoney,  redeemed  this  prop- 
erty from  the  lien  thereon  held  by  Mackey, 
and  took  the  title  as  mortgagee,  precisely  as 
Mackey  held  It.  The  question  to  be  deter- 
mined is,  is  O'Connor  the  owner  of  this  prop- 
erty by  purchase  for  a  valuable  considera- 
tion. In  good  faith,  and  without  notice  of  the 
rights  of  complainants?  Doubtless  it  Is  and 
should  be  the  policy  of  the  law  to  Justify  con- 
fidence In  title  to  realty  apparently  good  on  the 
face  of  the  record;  and  where  it  Is  sought  to 
defeat  such  a  title  on  the  ground  of  notice  of 
complainants'  equities  at  the  time  the  legal 
title  was  acquired,  the  evidence  of  such  no- 
tice must  be  so  conclusive  as  to  leave  no  rea- 
sonable doubt  of  the  fact  of  notice.  And  yet 
the  law  is  equally  well  settled  that  when  a 
purchaser  of  real  estate  has  knowledge  of 
such  facts  respecting  the  title  as  would  lead 
an  honest  man  using  ordinary  caution  to 
make  further  inquiry,  and  does  not  do  so,  he 
is  chargeable  with  notice  of  such  facts  as  by 
the  use  of  ordinary  diligence  he  might  have 
learned.  From  all  the  evidence  it  is  inferable 
that  O'Connor  knew  by  his  association  and 
conference  with  Mrs.  Mahoney,  Dunne,  and 
others  that  this  property  was  the  same  of 
which  Timothy  Mahoney  died  seised,  leaving 
Mrs,  Mahoney  his  widow  and  the  complain- 
ants his  heirs  at  law,  and  that  the  family 
prior  to  and  since  the  death  of  Mahoney  occu- 
pied said  property  as  a  homestead.  O'Connor 
also  presiuuably  knew  (for  Mrs.  Mahoney 
says  they  talked  the  whole  matter  over  be- 
fore Dunne)  of  the  sale  by  the  administratrix 
to  Keane  for  a  merely  nominal  price,  and 
the  reconveyance  by  Keane,  without  any  con- 
sideration in  fact,  to  Mrs.  Mahoney,  In  her 
own  right;  and  that  the  mortgage  for  $1,500 
was  placed  thereon  by  Keane  to  raise  the  pur- 
chase money.  In  view  of  the  fact  that  Dunne 
was  the  attorney  and  adviser  of  both  O'Con- 
nor and  Mts.  Mahoney,  It  is  easy  of  belief 
that  O'Connor  was  as  fully  advised  respect- 
ing the  whole  history  of  this  property  as 
Mrs.  Mahoney.  It  Is  not  probable  that  Mr. 
Dunne,  a  careful,  painstaking,  conscientious 
lawyer,  would  advise  Mr.  O'Connor  to  Invest 
his  means  In  this  property  without  advising 
him  of  all  the  facts  wlthla  his  own  knowledge 
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affecting  the  .title;  and,  if  O'Connor  -vras  so 
advised,  be  had  such  notice  of  the  complain- 
ants' equities  as  should' render  his  title  sub- 
servient thereto.  But  outside  of  this  source  of 
Information,  O'Connor  was  bound  to  take  notice 
of  all  the  facts  suggested  by  the  record  of  title, 
the  physical  condition  and  occupancy  of  the 
property;  and,  doing  so,  he  had  information 
enough  to  prompt  him  to  such  fiu^er  reason- 
able Inquiry  as,  if  made,  would  have  ad- 
vised him  of  the  equities  complainants  now 
assert  McVey  v.  McQuality,  97  111.  93.  By 
all  the  evidence  I  am  impressed  with  the 
conviction  that  O'Connor  not  only  had  notice 
of  complainants'  equities,  but  that  be  agreed 
to,  or  at  least  led  Mrs.  Mahoney  to  believe 
that  he  had  agreed  to,  and  would,  take  the 
title  to  this  property,  and  hold  it  simply  as 
security  for  moneys  advanced  by  him  upon 
It  No  other  conclusion  is  consistent  with  the 
personal  and  professional  integrity  of  Mr. 
Dunne,  and  I  believe  him  to  be  a  honest  and 
conscientious  man. 

"When  O'Connw  made  bis  debut  In  this 
transaction,  the  only  source  of  anxiety  to  Mrs. 
Mahoney  was  the  second  mortgage  for  $2,000, 
which  fraudulenUy  appeared  upon  the  record 
as  an'  incumbrance  upon  this  property.  He 
then  expressed  his  sympathy  for  her,  said 
be  would  help  her,  and  took  her  to  the  office 
of  his  attorney,  Mr.  Dunne,  where  he  says 
both  Mrs.  Mahoney  and  Dunne  'asked  him  to 
bid  in  the  property  under  the  first  mortgage 
sale,  but  not  for  her,— Just  to  bid  it  in,'— which 
he  declined  to  do,  but  says  that  Dunne,  several 
days  after  the  sale  to  Mackey,  figured  up  the 
rents,  etc.,  and  satisfied  him  that  it  was  a 
good  bargain  for  him  to  take  the  property 
from  Mackey;  that  he  talked  with  his  folks 
about  the  trade,  and  went  back,  and  agreed 
with  Dunne  to  buy  it  He  further  says  that 
he  made  no  contract  in  writing  with  Mackey 
to  buy  it;  that  he  did  not  speak  to  Mackey 
about  It  and  would  not  know  Mackey  If  he 
should  see  him;  that  it  was  Mr.  Dunne  who 
made  the  contract  with  Mackey;  that  he 
bought  the  property  for  himself,  and  refused 
to  take  it  in  any  other  way;  that  a  day  or 
two  after  the  purchase  Mrs.  Mahoney  told 
him  she  had  no  interest  in  the  premises;  that 
he  gave  her  a  year's  lease  of  the  little  houae 
in  the  rear,  as  he  had  made  a  good  trade.  He 
also  loaned  her  in  money,  coal,  and  wood 
about  1230  or  $240.  He  moved  the  house  Mrs. 
Mahoney  lived  in  onto  the  rear  lot,  'because 
Mr.  Dunne  entreated  me  to  give  her  the  lot 
and  house.  Then  she  said  she  was  well  sat- 
isfied. I  promised  Mrs.  Mahoney  to  give  her 
a  deed  of  the  rear  lot  That  was  the  under- 
standing when  I  got  my  deed.  I  asked  Mrs. 
Mahoney  If  she  had  an  interest  after  I  had 
purchased  it,  because  I  thought  she  might, 
and  I  wanted  to  see  If  she  had.  I  did  not 
know  as  she  understood  about  my  purchase, 
and  she  said  she  did.  She  said  she  had  no 
interest  in  the  lots,'— testifies  O'Connor;  and 
yet  he  further  says:  'I  told  her,  when  she 
signed  the  deed,  that  If  she  found  a  suitable 


place,  I  would  give  her  $400,  and  at  the  same 
time  I  told  Mrs.  Mahoney  I  would  give  her  a 
deed  to  the  rear  lot'  Clearly  the  contract  made 
with  Mackey  by  O'Connor  for  the  purchase  of 
this  property  was  at  least  supplemented  by 
O'Connor's  agreement  to  pay  Mrs.  Mahoney 
$400,  and  convey  to  her  the  rear  lot  of  these 
premises.  The  testimony  of  Mr.Dunne  la  to  the 
effect  that  before  and  after  the  sale  to  Mackey 
he  urged  O'Connor  to  take  this  property,  and 
hold  it  for  the  benefit  of  Mi's.  Mahoney;  but 
that  O'Connor  refused  to  take  the  tide  in  trust, 
or  upon  the  terms  that  Mackey  was  holding 
it,  and  did  boy  it  for  himself.  Mr.  Huszagb, 
a  lawyer  occupying  an  office  adjoining  Mr. 
Dunne's,  says  that  he  overheard  a  conversation 
In  Dunne's  office  between  O'Connor,  Dunne, 
and  Mrs.  Mahoney,  in  which  O'Connor  said 
that  'be  would  not  take  the  property  in  trust, 
or  give  a  declaration  of  trust,  or  make  any 
writing.'  It  also  appears  from  several  wit- 
nesses that  Mrs.  Mahoney  on  one  or  two  oc- 
casions said  the  property  was  O'Connor's,  and 
expressed  gratitude  for  his  generosity  and  aid. 
As  opposed  to  this  evidence,  it  is  proper  to 
consider  the  sole  purpose  of  Mrs.  Makoney's 
Interview  with  O'Connor,  and  their  visit  to 
Dunne,  which  was  to  avoid  the  second  deed 
of  trust,  and  save  the  property  to  Mrs.  Ma- 
honey. This  is  what  Mrs.  Mahoney  sought 
O'Connor's  aid  for.  This  is  what  O'Connor  took 
Mrs.  Mahoney  to  Dunn  >  for.  This  is  what  Mrs. 
Mahoney  employed  Dunne  to  do,  and  is  what 
Dunne  engaged  to  do.  Dunne,  as  a  lawyer, 
knew  that  there  was  no  actual  danger  to  this 
property  from  the  second  deed  of  trust  He 
knew  also  that  there  was  no  pressure  for 
payment  of  the  money  secured  by  the  first 
deed  of  trust  and  that  therefore,  there  was 
no  occasion  for  the  foreclosure  of  the  first 
deed  of  trust,  unless  it  would  have  the  effect, 
not  only  of  cutting  out  the  second  mortgage, 
but  would  also  preserve  Mrs.  Mahoney's  eq- 
uity in  the  property;  and  with  this  object  in 
view,  Dunne  advised  the  foreclosure  proceed- 
ings, and  induced  Mackey  to  bid  in  the  prop- 
erty, and  hold  the  tltie  subject  to  redemption 
by  Mrs.  Mahoney  at  any  time  within  one  year; 
and  on  the  same  day  Mackey  got  the  title  he 
entered  into  a  written  contract  by  the  pro- 
curement of  Dunne,  to  convey  the  property 
to  O'Connor  at  any  time  within  one  year  up- 
on receipt  of  his  advances.  It  does  not  occur 
to  me  that  Dunne  would  have  secured  this 
contract  from  Mackey  unless  he  had  received 
assurances  from  O'Connor  that  he  would  take 
the  property  on  terms  at  least  as  favorable  to 
Mrs.  Mahoney  as  she  had  under  the  agree- 
ment with  Mackey;  nor  it  is  probable  that 
Mr.  Dunne  would  advise,  and,  indeed,  pro- 
cure, an  absolute  sale  of  this  proix^rty  from 
Mackey  to  O'Conuor  some  six  months  before 
tlie  time  given  Mrs.  Mahoney  for  redemption 
had  expired,  and  thereby  foreclose  all  her 
rights  in  the  matter,  and  leave  as  the  result 
of  the  whole  transaction,  so  far  as  Mrs.  Ma- 
honey was  concerned,  the  payment  of  a  $1,500 
incumbrance  with  $5,000  worth  of  property. 
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Snch  a  conclusion  is  not  In  harmony  with  Mr. 
Dunne's  well-eBtablished  reputation  as  an 
honest  man  and  a  good  lawyer.  Nor  can  I 
reconcile  O'Connor's  anxiety  to  have  another 
deed  from  Mrs.  Mahoney  to  two  of  these  lots 
upon'hls  conveying  to  her  the  title  to  the  third 
lot  as  consistent  with  his  absolute  ownership 
of  the  whole  property,  while  his  solicitude  in 
this  regard  Is  entirely  consistent  .with  com- 
plainants' contention  that  he  held  the  title  as 
a  mortgagee,  and  this  contention  is  greatly 
fortified  by  the  testimony  of  other  witnesses. 
Bridget  Mahoney  says:  'Macliey  bought  the 
property  at  the  foreclosure  sale.  I  had  an  ar- 
rangement with  him  tliat  he  was  to  hold  the 
title  for  me  for  a  year.  About  the  time  the 
mortgage  was  foreclosed,  O'Connor  come  to  my 
house,  and  spol^e  to  me  about  it  He  said  he 
heard  of  Mr.  Wren  being  around,  and  that, 
If  they  were  going  to  fbreclose  the  mortgage, 
he  would  help  me  out  of  it.  He  asked  me  if 
I  had  any  lawyer.  I  said  "No,"  and  he 
spoke  to  me  of  M.  J.  Dunne.  Said  he  would 
go  with  me  to  Mr.  Dunne's  office  any  day  I 
appointed.  "We  went  to  Mr.  Dunne,  and  told 
him  all  about  it,  and  he  worked  for  me  then; 
and  Mr.  O'Connor  was  my  friend  as  I  thought 
Mr.  Dunne  said  O'Connor  was  a  good  man'  to 
hold  the  property  for  me;  that  he  lired  close 
to  there,  and  could  collect  the  rent,  and  pay 
the  expenses.  Mr.  O'Connor  said  he  would  do 
all  be  could  for  me;  that  he  would  raise  $500 
on  his  lot  before  he  would  see  me  lose  my 
place.  O'Connor  bought  the  property  in  his 
own  name,  to  hold  for  me.  He  said  if  there 
was  any  other  man  I  liked  better  than  I  did 
him  that  I  would  rather  have  at  the  end  of  a 
year  or  so,  that  I  coold  get  him  at  any  time. 
So  I  told  him  I  was  satisfied  with  him  holding 
It  for  me.'  Daniel  F.  Wren  testified:  'I  pur- 
chased tlie  $1,500  mortgage  made  by  Keane 
to  Swezey  for  my  brother-in-law,  McCarthy, 
and  Mrs.  Mary  Buckley,  my  sister.  Swezey 
mn  away  from  town,  and  the  interest  was 
not  paid.  I  went  to  see  Mrs.  Mahoney,  and 
she  got  Mr.  O'Connor,  a  friend  of  hers.  I 
then  learned  of  a  second  mortgage,  and  I  told 
her  I  would  do  what  I  could  to  protect  her 
against  it.  Mr.  M.  J.  Dunne  was  the  attor- 
'ney  for  O'Connor  and  Mrs.  Mahoney.  We  all 
tried  to  help  the  widow,  because  she  was  be- 
ing robbed  on  the  second  mortgage.  Mrs. 
Mahoney  said  O'Connor  was  a  neighbor,  and 
a  good  man,  regularly  attending  his  religions 
duties.  Mr.  O'Connor  explained  to  me  how 
this  woman  was  imposed  upon  by  Swezey, 
and  how  he  was  willing  to  help  her  out  of  a 
scrape.  We  were  all  trying  to  get  out  of 
Swezey's  mortgage,  and  acted  under  the  ad- 
'Vlce  of  Mr.  Dunne  as  attorney  for  Mrs.  Ma- 
boney  and  O'Connor.  Mr.  O'Ccomor  said  he 
would  bold  the  title  long  enough  to  let  this 
thing  cool  off,  and  then  turn  the  title  to  who- 
ever Mrs.  Mahoney  wanted.  I  took  no  more 
Interest  in  Mrs.  Mahoney  than  hi  any  woman 
I  thought  was  being  robbed.  The  agreement 
with  O'Connor  was  all  verbal.  Ttie  arrange- 
ments with  him  were  to  be  kept  in  the  daric 


The  whole  thing  was  to  cut  off  the  second 
mortgage,  and  get  it  [the  property]  into  her 
friend  O'Connor's  hands  to  protect  her.'  Dan- 
iel McCarthy  testified:  1  knew  about  the 
transfer  of  this  property  from  John  Mackey 
to  Michael  O'Connor.  I  was  present  wiien  it 
took  place  in  Mr.  Dnnne's  office.  The  con- 
versation I  heard  between  O'Connor,  Dunne, 
and  Mrs.  Mahoney  was  that  O'Connor  should 
take  the  property  and  hold  it  for  Mrs.  Ma- 
honey.' Hoi&Me  Burroughs  testifies:  'I  had 
a  conversation  two  years  ago  with  O'Connor 
in  reference  to  the  title  to  this  property.  He 
said,  "I  intend  to  do  justice  to  Mrs.  Mahoney; 
and  although. some  people  have  said,  'Wliy  not 
take  that  place  yourself?'  I  answered  'How 
would  they  like  to  be  left  on  the  roadside?' 
Mi-s.  Burroughs,  when  I  got  that  place  in 
charge  from  Mrs.  Mahoney,  I  had  it  written 
in  black  and  white,  and  if  I  should  drop  dead 
it  would  be  hers  and  her  children's."  '  I  cannot 
escape  the  conclusion  that,  In  addition  to  both 
constructive  and  actual  notice  of  complain- 
ants' rights,  there  was  an  agreement  on  the 
part  of  O'Connor  to  hold  the  title  of  this  proi>- 
etty  for  the  benefit  of  Mrs.  Mahoney,  and,  al- 
though this  agreement  was  a  verbal  one,  I  do 
not  believe  it  comes  witbJn  the  statute  of 
frauds,  but  is  brought  by  all  the  facts  and 
circumstances  In  evidence  wltliin  that  class 
of  cases  in  which  the  fact  may  be  established 
by  parol.  Relgard  v.  McNeil,  38  BL  400; 
Smith  V.  Doyle,  46  111.  451." 

Adopting  the  conclusions  of  the  learned 
Judge  of  the  superior  court,  it  follows  that 
O'Connor  took  title  to  the  land  as  trustee  for 
the  complainants,  and  that  they  are  entitled 
to  have  the  same  conveyed  to  them,  and  to 
have  an  accounting  with  O'Connor  in  rela- 
tion to  rents  and  profits  received  by  him 
during  the  time  he  has  been  in .  possession. 
The  decree  of  the  court  awarded  such  con- 
veyance and  accounting,  and,  the  accounting 
being  had,  it  was  found  that  there  was  due 
from  O'Connor  to  the  complainants  the  sum 
of  $3,773.15,  and  he  was  decreed  to  pay  that 
sum  to  the  complainants.  In  the  account- 
ing O'Connor  was  entitled  to  be  credited 
with  the  moneys  paid  by  him  for  the  land, 
and  also  the  amount  paid  on  account  of  the 
taxes,  repairs,  and  other  necessary  expendi- 
tures, and  he  was  liable  to  be  charged  with 
the  rents  and  profits  received  from  the  prem- 
ises. Interest  to  l>e  computed  at  the  rate  of  6 
per  cent,  per  annum  to  July  1,  18ttl,  and 
thereafter  at  6  per  cent,  per  annum.  Coun- 
sel for  O'Connor  insists  that  the  amount 
found  due  upon  the  accounting  Is  too  large, 
but  they  failed  to  point  out  any  Item  im- 
properly charged  against  their  client,  or  any 
respect  in  which  the  accounting  was  not  had 
upon  the  principles  above  stated.  Under 
these  circumstances  we  shall  not  attempt  to 
restate  the  account,  but  must  assume  that 
It  has  been  properly  stated,  and  that  the  true 
result  is  the  one  fixed  by  the  decree. 

We  are  unable  to  see  that  any  error  was 
committed   in  reading  In  evidence  at  the 
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second  hearing  tbe  certificate  of  evidence 
signed  by  Judge  Gardner  at  tlie  first  trlai. 
The  only  decisions  referred  to  by  counsel  in 
support  of  their  contention  in  this  respect 
are  those  in  which  It  Is  held  that  In  actions 
at  law  it  is  erroneous  to  read  In  evidence 
the  bill  of  exceptions  taken  at  a  former  trial 
of  the  case  against  the  objection  of  tbe  op- 
posite party.  Decisions  of  that  character 
have  no  application.  While  there  is  some 
analogy  between  certificates  of  evidence  in 
chancery  and  bills  of  receptions  at  law,  still 
they  are  governed  by  essentially  dlfFerent 
rules.  Bills  of  exceptions  are  prepared  mere- 
ly for  the  purpose  of  presenting  the  proceed- 
ings and  evidence  at  the  trial  for  review  on 
appeal,  or  writ  of  error,  and  when  that  ob- 
ject is  accomplished  they  are  functus  officio. 
Not  so,  however,  with  certificates  of  evi- 
dence in  chancery.  They  become  part  of  the 
record  for  all  purposes.  When  the  evidence 
is  embodied  In  such  certificate,  it  remains  a 
part  of  the  record  for  all  purposes  of  the  liti- 
gation, and  for  the  support  and 'preservation 
of  the  decree.  We  think  it  was  proper, 
therefore,  to  read  the  evidence  as  it  appeared 
In  the  certificate  on  file.  We  find  no  error  in 
the  record,  and  the  decree  will  therefore  be 
affirmed.     Decree  afiirmed. 

PHILLIPS,  J.  I  concur  in  tbe  conclusion 
reached,  but  not  in  all  that  is  said  in  the 
opinion,  as  to  a  certificate  of  evidence  made 
at  a  former  trial  being  competent  evidence 
on  retrial  of  the  same  case.  Where  the  cer- 
tificate embodies  questions  and  answers  of 
tbe  witness  that  may  be  read  as  in  deposi- 
tions, it  would  be  competent;  but  where 
made  In  a  form  that  the  questions  and  an- 
swers are  not  before  the  court  as  given  by 
the  witness,  then  it  is  not  admissible,  in  my 
opinion. 


(159  lU.  C3) 

CHICAGO  &  A.  R.  CO.  v.  DAVIS.i 

(Supreme  Court  of  Illinois.     Nov.  25, 1895.) 

Cabbiebs  of  OnoDs  —  Defectivb  Refbioebatob 

Cab — Bill  op  Ladikq  —  Appeal  — 

Jurisdictional  Amount. 

1.  Where  a  judgment  for  more  than  $1,000 
is  affirmed  by  the  Illinois  appellate  court  for  less 
than  $1,000,  the  amount  involved  in  a  further 

,  appeal  to  the  supreme  court  ia  over  $1,000.  Gil- 
more  V.  Courtney  (111.  Sup.)  41  N.  E.  1023,  fol- 
lowed. 

2.  Where  a  railroad  company  undertakes 
to  carry  hams  in  a  refrigerator  car,  and  they 
are  damaged  in  transit  by  reason  of  a  defect 
In  the  car,  the  company  is  not  relieved  of  respon- 
sibility therefor  by  the  fact  that  it  had  the  car 
Inspected  by  the  packer  from  whom  the  hams 
were  bought.     54  III.  App.  130,  affirmed. 

3.  Liability  for  loss  by  defects  in  a  refrig- 
erator car  cannot  be  avoided  by  a  provision  in 
the  bill  of  lading  that  the  company  should  not 
be  liable  "for  decay  of  perishable  articles,  or 
injury  by  heat  or  frost,"  since,  by  agreeing  to 
use  a  refrigerator  car,  it  especially  agreed  to 
protect  the  goods  from  heat. 

1  Reported  b}  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Appeal  from  appellate  court.  First  district. 

Action  on  tbe  case  by  William  H.  Davis 
against  the  Chicago  &  Alton  Railroad  Com- 
pany. Plaintiff  obtained  judgment,  which 
was  affirmed  by  the  appellate  court..  54  111. 
App.  130.     Defendant  appeala    Affirmed. 

Lee  &  Hay,  for  appellant  Eastman  & 
Schumacher,  for  appellee. 

CARTER,  J.  This  was  an  action  on  the 
case  brought  by  appellee  against  appellant 
to  recover  damages  for  the  negligence  of  the 
latter  In  transporting  a  carload  of  green 
hams  from  Kansas  City  to  Cincinnati,  where- 
by they  were  injured.  The  amount  claimed 
in  the  declaration  was  $1,500.  Tbe  cause 
was  tried  by  the  court  without  a  jury,  and 
judgment  was  rendered  for  the  plaintiff  for 
$1,051.46.  The  defendant  took  Its  appeal  to 
the  appellate  court,  where  it  was  held  that 
as  to  certain  items,  amounting  to  $272.78,  the 
judgment  was  erroneous,— the  damages,  as 
assessed,  being  to  that  amount  in  excess  of 
the  damages  actually  sustained  by  the  plain- 
tiff; and,  the  plaintlfl  having  remitted  such 
excess,  the  judgment  was  affirmed  as  to  the 
baUince,  of  $778.68.  64  lU,  App.  130.  The 
defendant  then  took  this  appeal  from  said 
judgment  of  affirmance. 

Appellee  has  entered  his  motion  here  to 
dismiss  the  appeal  on  the  gi-ound  that  the 
amount  involved  is  less  than  $1,000,  and  that 
this  court  is  without  jurisdiction  to  entertain 
the  appeal.  The  motion  having  been  re- 
served to  the  final  hearing,  it  will  now  be 
first  disposed  of.  Tbe  question  arising  on 
this  motion  was  directly  Involved  in  Gllmore 
V.  Courtney  (wherein  an  opinion  was  filed 
at  the  October  term,  1895)  41  N.  E.  1023. 
We  there  held  that,  the  amount  Involved  on 
the  appeal  to  the  appellate  court  being  In 
excess  of  $1,0(X),  an  appeal  lay  to  this  court, 
notwithstanding  the  remittitur  in  the  appel- 
late court,  whereby  the  judgment  was  re- 
duced below  that  amount.  This  motion  must 
be  controlled  by  that  decision,  and  it  is  there- 
fore overruled. 

The  principal  act  of  negligence  complained 
of,  and  which  on  this  appeal  must  be  taken' 
as  proved,  was  that  the  refrigerator  car  fur- 
nished by  appellant  in  which  to  transport  the 
hams  was  defective,  by  reason  of  having  a 
strip  torn  from  tbe  inside  door,  whereby 
warm  air  from  the  outside  was  admitted, 
melting  the  ice  and  beating  tbe  hams,  so 
that  they  were  in  part  spoiled  en  route.  The 
order  for  the  hams  was  sent  by  appellee  from 
Cincinnati  to  Dunham,  Norrls  &  Co.,  brokers 
at  Kansas  City,  and  called  for  a  carload  of 
green  hams,— of  the  Armour  Packing  Com- 
pany's hams.  Dunham,  Norris  &  Co^  placed 
the  order  with  tbe  Armour  Packing  Com- 
pany. Appellant  furnished  the  refrigerator 
car,  and  undertook  to  transport  and  deliver 
tbe  hams.  The  evidence  showed  that,  by 
tbe  course  of  business  between  the  packing 
company  and  appellant,  appellant  inspected 
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Its  own  cars  In  all  respects,  except  as  to  their 
sufficiency  as  refrigerator  cars.  As  to  the 
latter  features,  the  inspection  was  by  the 
Armour  Packing  Company,  The  defect  In 
the  car  was  not  apparent  from  the  outside, 
but  would  readily  be  discovered  on  Inspec- 
tion. It  was  the  duty  of  the  carrier  to  pro- 
vide a  good  and  sufficient  vehicle  in  which 
to  carry  the  hams  (Railway  Co.  y.  Dorman, 
72  111.  504;  Railway  Co.  v.  Strain,  81  lU.  604; 
3  Am.  &  Eng.  Enc.  Law,  16a),  and  this  It 
undertook  to  do.  It  could  employ  such 
agents  to  Inspect  Its  cars  as  it  saw  fit,  and 
if,  by  special  contract,  or  by  its  course  of 
business  between  Itself  and  the  packing  com- 
pany it  relied  on  the  latter  to  inspect  the  re- 
frigerating qualities  of  its  cars,  that  was  a 
matter  between  Itself  and  the  packing  com- 
pany, and  did  not  concern  appellee.  The 
mere  fact  that  appellee  purchased  the  hams 
from  the  packing  company  did  not  relieve 
the  appellant  from  its  duty  to  provide  a 
safe  and  suitable  car  In  which  to  transport 
the  hams.  The  rule  that  in  making  the  con- 
tract for  transportation  the  consignor  acts 
as  the  agent  of  the  consignee  would  not  ap- 
ply in  this  case  to  the  question  under  dis- 
cussion; for  the  evidence  tended  to  show, 
and  It  must  be  taken  in  this  court  as  estab- 
lished, that  in  the  selection  and  Inspection 
of  the  car  the  luicklng  company  acted  as  the 
agent  of  appellant,  and  not  of  appellee.  And 
as  the  loss  occurred  by  reason  of  a  defect  In 
the  car,  and  not  from  any  defective  or  im- 
proper manner  of  loading  the  car,  or  of  pack- 
ing the  hams  therein,  the  negligence  com- 
plained of  cannot  be  ascribed  to  appellee  or 
his  agents.  So  that  the  case  is  presenteu  of 
the  Injury  having  occurred  by  reason  of  the 
negligence  of  appellant  in  not  providing  a 
safe  and  suitable  car  In  which  to  transport 
the  hams. 

To  the  oralnary  mind,  liability  would  seem 
to  follow  as  a  matter  of  course.  But  it  is 
claimed  that  appellant  limited  its  liability  by 
the  bill  of  lading,  which  provided  that  the 
carrier  should  not  be  liable  "for  decay  of 
perishable  articles,  or  Injury  by  heat  or 
frost"  This  provision  In  the  bill  of  lading 
did  not  purport  to  provide  against  the  lia- 
bility of  the  carrier  which  would  arise  from 
Its  own  negligence  in  furnishing  a  defective 
vehicle  for  carriage.  The  refrigerator  car 
was  specially  intended  to  safely  transport 
articles  which  were  in  their  nature  perisha- 
ble from  heat.  Appellant  undertook  to  fur- 
nish such  a- car,  suitable  for  the  transporta- 
tion of  such  articles;  and  it  could  not,  in 
reason,  be  contended  that  this  provision  was 
intended  to  relieve  appellant  from  Its  duty 
to  do  the  very  thing  which  It  was  otherwise 
bound  to  do,  and  without  which  the  property 
would,  as  it  well  knew,  be  destroyed  in 
transit,  and  the  whole  purpose  of  the  trans- 
portation be  defeated.  Besides,  conceding 
that  common  carriers  may  by  contract  limit 
their  common-law  liability,  as  we  have  held 
in  many  cases  (see  Railway  Co.  v.  Chap- 


man, 133  HI.  90,  2i4  N.  E.  417,  where  these 
cases  are  reviewed),  still,  unless  the  shipper 
accepted  the  bill  of  lading,  and  understood 
and  assented  to  the  provisions  restricting 
the  carrier's  liability,  he  would  not  be  bound 
by  such  restrictive  provisions.  And  wheth- 
er or  not  be  understood  and  assented  to  such 
.restrictive  provisions  in  the  bill  of  lading  is 
a  question  of  fact,  and  Is  conclusively  found 
against  appellant  by  the  Judgment  of  the 
appellate  court  Railway  Co.  v.  Montfort,  60 
III.  175,  and  cases  there  cited;  Transporta- 
tion Co.  T.  Joesting,  89  111.  152;  Transporta- 
tion Co.  V.  Dater,  91  HI.  195. 

What  has  been  said  sufficiently  disposes  of 
the  questions  raised  by  counsel  respecting 
the  propositions  of  law  held,  refused,  or 
modified  by  the  trial  court  Finding  no  error 
in  the  record,  the  Judgment  of  the  appellate 
conrt  will  be  affirmed.   Judgment  affirmed. 


(U9  111.  <1) 
MONSON  V.  BRAGDON  et  al.i 
(Supreme  Court  of  Illinois.  Nov.  25,  1895.) 

VSNDOB    AKD    VeNDEE  —  FORFEITUBE  —  SPBCIFIO 

Perpokmance— Equity  Pleading. 

1.  A  vendor  in  a  contract  which  makes  time 
of  Its  essence,  who  has  accepted  delayed  pay- 
ments, cannot  forfeit  the  contract,  for  want  of 
prompt  payment  according  to  its  terms,  without 
first  giving  the  vendee  a  definite  and  specific  no- 
tice of  his  intention. 

2.  In  a  suit  for  specific  performance,  the 
qneation  whether  the  vendee^  tender  of  per- 
formance was  sufficient  is  immaterial,  where  it 
appears  that  the  vendor  refused  the  tender  on 
other  grounds. 

3.  Objection  to  a  suit  in  eqnity  on  the 
ground  that  there  is  an  adequate  remedy  at  law 
is  waived,  if  not  raised  by  demurrer  or  answer. 

Error  to  superior  court.  Cook  county;  Phil- 
lip Stein,  Judge. 

Bill  by  Mads  C.  Monson  against  Merritt  O. 
Bragdon  and  Clarendon  B.  Eyer.  Defend- 
ants obtained  a  decree.  Complainant  brings 
error.     Reversed. 

O.  H.  Willett  for  plaintiff  in  error.  Smoot 
&  Eyer,  for  defendants  In  error. 

WILKIN,  J.  This  is  a  bUI  by  plalntitT  in 
error  against  defendants  in  error  fm-  the  spe- 
cific performance  of  a  contract,  and  to  enjoin 
^n  action  of  forcible  entry  and  detainer.  It 
alleges  that  on  September  5, 1890,  the  defend- 
ant owned  lot  14,  block  1,  in  O.  M.  Huntoon's 
addition  to  South  Evanston,  Cook  county, 
111.,  with  a  cottage  thereon,  which  he  that 
day  sold  to  complainant  for  $1,400,— $60  in 
cash  and  the  remainder  in  $15  payments, 
with  Interest,  payable  at  defendant's  office 
on  the  1st  day  of  each  month,  complainant 
to  be  entitled  to  a  warranty  deed  when  be 
bad  paid  $600  or  more,— and  that  It  was  aft- 
erwards agreed  between  the  parties  that  the 
payments  might  be  made  quarterly  instead 
of  monthly.  It  then  avers  x>ayment  of  $60 
January  9,  1891,  $128.70  July  10,  1891,  and 

I  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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$192  February  27th,  to  the  defendant,  and 
126.18  special  assessment,  and  $10.38  general 
taxes,  whlcb  were  liens  on  pro]perty  at  the 
time  of  purchase;  also,  that  on  September 
23,  1892,  after  office  hours,  defendant  served 
complainant  with  notice  of  the  forfeiture  of 
the  contract  for  nonperformance  of  Its  terms, 
and  demanded  possession  of  the  property; 
that  on  the  next  morning  complainant  went 
to  defendant  about  the  matter,  but  was  re- 
ferred by  him  to  his  attorney,  Mr.  Byer,  and 
that  he  thereupon  informed  said  attorney 
that  he  desired  to  comply  with  the  terms  of 
the  contract,  but  was  Informed  that  he  could 
not  do  so,  as  the  papers  had  been  placed  up- 
on record;  and  that  he  the  same  day  found 
on  record  a  deed  of  that  date,  from  the  de- 
fendant to  Eyer,  for  the  prfvperty.  It  Is  then 
averred  that  this  deed  was  without  consid- 
eration, and  with  full  knowledge  of  the 
rights  of  complainant;  that  on  October  5th 
Eyer  began  an  action  of  forcible  entry  and 
detainer  against  complainant's  tenant  In  pos- 
session of  the  property ;  that  on  October  8th 
he  tendered  the  amount  due  under  the  con- 
tract to  the  defendant,  and  demanded  from 
him  a  deed  to  the  premises,  which  was  re- 
fused. The  bill  also  states  that  complainant 
has  been  and  still  Is  ready  and  willing  to 
comply  with  the  terms  of  the  agreement  It 
appears  from  the  contract  made  an  exhibit 
to  the  bin  that  "In  case  of  the  failure  of  the 
said  party  of  the  second  part  to  malie  either 
of  the  payments,  or  any  part  thereof,  or  per- 
form any  of  the  covenants  on  his  part  hereby 
made  and  entered  into,  this  contract  shall,  at 
the  option  of  the  parly  of  the  first  part,  be 
forfeited  and  determined;  and  the  party  of 
the  second  part  shall  forfeit  all  payments 
made  by  him  on  this  contract,  and  such  pay- 
ments shall  be  retained  by  the  said  party  of 
the  first  part  In  full  satisfaction  and  in  liqui- 
dation of  all  damages  sustained  by  him,  and 
he  shall  have  the  right  to  re-enter  and  take 
possession  of  the  premises.  It  Iq  mutually 
agreed  by  and  between  the  parties  hereto 
that  the  time  of  payment  shall  be  the  es- 
sence of  this  cpntract."  The  prayer  Is  for  a 
specific  performance,  and  for  a  writ  of  In- 
junction restraining  the  prosecution  of  the 
action  of  forcible  entry  and  detainer.  The 
defendant  Bragdon  answered  the  bill,  admit-, 
ting  the  making  and  modification  of  the 
agreement  substantially  as  alleged  In  the 
bill,  and  the  payment  of  $00  in  cash;  also, 
admitting  the  subsequent  payments  alleged 
in  the  bill,  which  he  says  were  applied  by 
him  upon  the  payment  of  interest  and  the 
sum  due  under  the  contract;  denies  that  be 
was  liable  for  the  special  assessment  alleged 
to  have  been  paid  by  complainant;  admits 
the  service  of  notice  of  forfeiture,  and  that 
be  transferred  the  property  to  Eyer  for  the 
purpose  merely  of  facilitating  the  bringing 
of  the  action  of  forcible  entry  and  detainer. 
He  expressly  denies  the  tender  of  perform- 
ance on  the  part  of  complainant,  or  that  he 
has  been  ready  and  willing  to  fulfill  the  con- 


tract, and  avei-s  that  after  March  1,  1892,  he 
refused  to  pay  any  money  on  the  same;  that 
up  to  the  time  of  the  forfeiture  he  had  failed 
to  pay  taxes  on  the  premises  due  April  30, 
1892,  and  permitted  the  same  to  be  sold;  that 
he  failed  to  pay  an  assessment  on  the  prop- 
erty in  favor  of  the  village  of  South  Evan- 
ston,  and  permitted  the  property  to  be  sold 
to  a  tax  buyer  for  an  amount,  with  interest 
and  penalties,  aggregating  |74.44;  that  dur- 
ing the  whole  time  of  said  contract  said 
complainant  has  failed  to  make  payments 
promptly,  and  has  done  so  only  upon  repeat- 
ed urging  by  defendant  Eyer  also  answer- 
ed the  bill  substantially  as  did  Bragdon.  On 
October  12.  1893.  the  master  to  whom  the 
cause  had  been  referred  to  take  the  proofs 
and  state  his  findings  and  conclusions  of  law 
reported  the  evidence,  and  recommended  the 
dismissal  of  the  bill  Bixceptions  to  this  re- 
port being  overruled,  the  court  entered  Its 
decree  In  conformity  therewith,  at  the  same 
time  granting  leave  to  the  defendant  to  file 
suggestion  of  damages.  At  a  subsequent  day 
of  that  term  the  suggestions  were  filed,  as 
of  the  date  of  the  order  dismissing  the  bill. 
No  formal  order  was  entered  continuing  the 
cause  at  that  term,  but  at  the  February 
term,  following,  a  hearing  was  had  upon  the 
suggestion  of  damages,  and  the  defendants 
allowed  the  sum  of  $176.  Complainant  be- 
low prosecutes  this  writ  of  error,  and  insists 
that  the  superior  court  erred  In  dismissing 
his  bill,  and  also  in  the  assessment  of  dam- 
ages upon  the  dissolution  of  the  injunction. 

The  correctness  of  the  decree  below  In  dis- 
missing the  bill  depends— First,  upon  wheth- 
er defendant  in  error  Bragdon  had  a  right, 
under  the  contract  and  facts  shown,  to  de- 
clare a  forfeiture  on  the  23d  day  of  ^3ep- 
tember,  1892;  and,  second,  If  he  did  not, 
was  there  a  sufficient  tender  or  offer  of 
performance  on  the  part  of  plaintiff  in  error 
proved  to  entitle  him  to  a  specific  perform- 
ance of  the  contract?  If  the  forfeiture  was 
properly  declared,  it  is  clear  that  the  subse- 
quent offer  to  perform,  however  strictly  In 
compliance  with  the  terms  and  conditions 
of  the  agreement,  would  avail  nothing  to 
plaintiff  In  error.  And  even  though  the 
forfeiture  was  unauthorized,  under  the  well- 
settled  rules  of  law,  a  specific  performance 
could  only  be  enforced  by  the  complainant 
below  upon  proof  that  be  had  In  all  respects 
performed,  or  offered  to  perform,  the  terms 
and  conditions  of  the  agreement  on  his  part 
The  right  to  declare  the  forfeiture,  If  It  ex- 
isted at  all,  must  be  based  upon  the  failure 
to  make  payments  after  February  27,  1892; 
for  while  the  payments  made  at  that  time, 
and  previously,  were  not  In  strict  compli- 
ance with  the  contract,  as  to  time,  yet,  hav- 
ing been  accepted  by  the  defendant,  he 
could  not  afterwards  Insist  upon  a  forfeiture 
of  the  contract  because  they  were  not  made 
promptly  at  the  time  agreed  upon,  notwith- 
standing time  was  of  the  essence  of  the 
agreement    It  Is  well  settled  by  our  prevl- 
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ova  decisions  tbat  although  the  vendor  In  a 
contract  like  this  may  have  the  right  to  de- 
clare a  forfeiture  for  noncompliance  with  Its 
terms  in  making  prompt  payment,  time  be- 
ing made  of  the  essence  of  the  contract,  that 
right  may  be  waived  by  his  conduct  In  deal- 
ing with  the  vendee.  Thus  we  said  in  Wat- 
son V.  White,  152  lU.  372,  38  N.  B.  802,  the 
contract  then  before  the  court  being  sub- 
stantially, if  not  literally,  like  the  one  be- 
tween these  parties:  "But  an  agreement 
that  time  shall  be  of  the  essence  of  a  con- 
tract may  be  waived  or  set  aside,  and  more 
especially  so  in  the  contemplation  of  a 
court  of  chancery,  either  by  the  mutual  con- 
-  sent  or  conduct  of  the' parties,  or  by  the  con- 
sent or  conduct  of  the  party  in  whose  favor 
and  for  whose  benefit  such  stipulation  is 
made;"  citing  authorities.  In  the  cause  be- 
fore us  the  evidence  clearly  shows  such  a 
waiver  by  the  defendant  Bragdon.  He  not 
only  accepted  payments  from  time  to  time 
not  made  In  conformity  with  the  contract, 
but,  at  least  in  one  instance,  by  a  written 
communication  to  Monson,  Inquiring  wheth- 
er he  desired  to  abandon  the  contract,  man- 
ifested his  disposition  to  not  Insist  upon 
time  being  of  the  essence  of  the  contract. 
While,  as  was  held  In  Watson  v.  White, 
supta,  his  conduct  was  not  necessarily  an 
absolute,  permanent  waiver,  yet.  In  a  court 
of  equi^,  there  was  at  least  such  a  tem- 
porary suspension  of  the  right  as  could  only 
be  restored  by  his  giving  a  definite  and 
specific  notice  of  an  intention  to  that  effect. 
The  only  pretense  of  such  notice  is  that,  as 
found  by  the  master,  after  default  In  the 
payment  for  the  quarter  ending  June  6, 
1892,  in  a  letter  dated  the  24th  of  the  same 
month,  sent  by  Bragdon  to  Monson,  stating: 
"Please  pay  up  what  is  due  on  our  contract, 
and  don't  wait  for  me  to  dun  you  every 
time,  for  I  dislike  to  do  It.  I  guess  we  had 
better  go  back  to  the  plan  of  the  contract, 
and  have  monthly  payments."  Complainant 
made  no  response  and  no  payments.  No 
further  demand  was  made  by  Bragdon  until 
service  of  notice  of  forfeiture,  September 
23,  1892.  Instead  of  the  letter  In  any  way 
Indicating  an  Intention  to  declare  a  forfei- 
ture If  payment  was  not  made.  It  was  cal- 
culated to  lead  Monson  to  understand  ex- 
actly the  contrary.  There  is  a  request  to 
pay  up  without  being  dunned,  because  to 
do  so  is  distasteful  to  the  writer,  and  a  sug- 
gestion that  they  go  back  to  the  original 
plan  of  the  contract,  and  have  monthly 
payments;  clearly  indicating  a  willingness 
to  allow  the  contract  to  continue,  notwith- 
standing the  dereliction  of  Monson.  The 
next  intimation  that  Monson  has  of  dissat- 
isfaction with  his  failure  to  pay  is  the  dec- 
laration of  forfeiture.  It  need  scarcely  be 
said  that  those  facts  are  not  sulBcient  to 
overcome  the  well-established  rule  tliat  for- 
feitures will  never  be  allowed,  in  courts  of 
equity,  except  where  the  right  is  clearly  and 
unequivocally  shown.  The  forfeiture  was 
V.42M.K.D0.4 — 25 


void,  and  of  no  effect  upon  the  rights  of  the 
parties. 

Treating  the  agreement,  then,  as  continu- 
ing in  full  force  and  effect  at  the  time  this 
bill  was  filed,  has  the  complainant  shown 
himself  entitled  to  its  specific  performance? 
The  master  found,  and  stated  In  his  report, 
that  on  September  24th,  being  the  next  day 
after  the  attempted  declaration  of  forfei- 
ture, he  called  on  Bragdon,  at  his  oflSce  in 
Bvanston,  and  was  informed  that  he  had 
sold  the  property  to  Eyer;  and  afterwards, 
meeting  Eyer  on  the  street,  he  informed 
him  that  he  was  ready  to  make  his  pay- 
ments in  full,  and  Byer  told  him  he  was  too 
late;  that  September  26th  Byer  demanded 
possession  of  the  property;  that  October  8th 
complainant  again  called  upon  Bragdon,  and 
made  an  offer  to  pay  him  on  said  original 
contract  the  sum  of  $150,  making  a  tender 
of  that  amount  in  gold,  and  also  the  tender 
of  a  trust  deed  and  notes  for  the  balance 
of  payments,  which  he  declined  to  receive, 
referring  him  to  Byer;  and  that  thereupon 
he  tendered  Byer  $146  In  gold,  and  a  trust 
deed,  which  Eyer  refused.  As  betore  stat- 
ed, there  Is  also  an  offer  In  the  bill  to  com- 
ply with  all  the  terms  and  couditlobs  of  the 
contract.  In  our  view  of  the  case,  it  is  not 
necessary  to  determine  whether  these  offers- 
were  in  strict  conformity  with  the  provi- 
sions of  the  contract,  for  the  reason  that  It 
clearly  appears,  and  Is  not  denied,  that  the 
refusal  to  accept  them  was  not  upon  that 
ground,  but  because,  as  stated  by  Byer,  It 
was  too  late;  Bragdon,  relying  upon  the  for- 
feiture as  relieving  him  from  further  lia- 
bility on  bis  contract,  having  put  the  title 
out  of  bis  own  hands,  and  into  Byer's,  and 
taken  steps,  by  suit  at  law,  to  recover  pos- 
session of  the  property.  The  general  rule 
is  that,  "to  entitle  a  purchaser  to  demand 
a  deed  and  maintain  a  bill  for  specific  per- 
formance. It  is  sufiicient  that  he  is  ready 
and  offers  to  pay  any  sum  that  may  be 
found  to  be  dne  and  still  unpaid,  and  to 
comply  with  the  contract  on  his  part." 
Watson  V.  White,  152  111.  378,  38  N.  B.  902, 
and  authorities  cited. 

As  to  the  right  of  the  complainant  to  en- 
join the  action  of  forcible  entry  and  de- 
tainer, but  one  objection,  under  the  forego- 
ing view  of  the  cause,  could  have  been  suc- 
cessfully Interposed,  and  that  would  have 
been  tbat  there  was  a  complete  remedy  at 
law,  by  stating  the  facts  in  defense;  and 
that  objection,  to  be  availed  of,  must  have 
been  set  up  by  way  of  demurrer  or  answer 
to  the  bill,  which  was  not  done.  We  are 
of  the  opinion,  therefore,  that  the  superior 
court  erred  in  dismissing  the  bill  and  dis- 
solving the  Injunction,  and  should  have  en- 
tered Its  decree  in  conformity  with  the  pray- 
er, by  ordering  a  conveyance  of  the  prop- 
erty upon  compliance  by  Monson  with  the 
terms  of  the  contract,  and  perpetually  en- 
joining the  prosecution  of  the  action  of  for- 
cible entry  and  detainer.     It  follows  that 
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the  assessment  of  damages  on  account  of 
suing  out  the  Injunction  Is  also  erroneous. 
The  decree  of  the  superior  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  conformity  with  the  views 
here  expressed.    Reversed  and  remanded. 


067  in.  $39) 

VOGEL  et  al.  v.  PBKOO.i 
(Supreme  Court  of  Illinois.     June  15,  1895.) 
CoNTBACT — Execution— MuTOALiTY — Mastrr  and 
Bbbv ANT— Attorney  Fees- Consti- 
tutional IjAW. 

1.  Where  a  contract,  drawn  as  if  to  be  ex- 
ecuted by  two  parties,  is  signed  by  only  one  of 
them,  but  is  accepted  and  acted  on  by  the  other, 
it  is  as  binding  as  if  signed  by  both  parties. 

2.  A  contract  where  one  party  agrees  to 
employ  the  other  only  so  long  as  satisfactory  to 
the  former,  and  the  latter  agrees  to  give  two 
weeks'  notice  before  quitting  his  employment 
or  to  forfeit  $25,  is  void  for  want  of  mutuality. 

3.  Act  June  1.  1889  (Laws  1889,  p.  362), 
providing  for  taxing  attorney's  fees  as  costs  in 
actions  brought  by  servants  for  wages  which 
they  have  previously  demanded  in  writing,  is 
not  unconstitutional  as  being  class  legislation. 
Magruder,  J.,  dissenting. 

Appeal  from  superior  court.  Cook  county; 
John  Barton  Payne,  Judge. 

Assumpsit  by  John  Pekoe  against  Nelson 
Morris,  Frank  E.  Vogel,  and  Edward  Mor- 
ris. Plaintiir  obtained  judgment.  Defend- 
ant Vogel   appeals.     Affirmed. 

Dupee,  Judah  &  Wlllard,  for  appellant 
Olson,  Frazler  &  Bantle,  for  appellee. 

CRAIG,  O.  J.  This  was  an  acUon  orig- 
inally brought  before  a  justice  of  the  peace 
by  John  Pekoe  against  Nelson  Morris,  Frank 
E.  Vogel,  and  Edward  Morris,  a  firm  doing 
business  as  Nelson  Morris  &  Co.,  to  recover 
the  sum  of  $25  for  wages  claimed  to  be 
due  as  a  cooper.  On  a  trial  before  the  jus- 
tice the  plaintiff  recovered  the  amount 
claimed,  and  the  defendant  appealed  to  the 
superior  court  of  Cook  county,  where  a 
Jury  was  waived,  and  a  trial  had  before  the 
court,  resulting  In  a  judgment  for  the 
amount  sued  for,  and  also  attorney's  fees. 
To  reverse  this  latter  judgment  the  defend- 
ant has  appealed  to  this  court. 

The  defendant  requested  the  court  to  hold 
the  following  propositions  of  law,  but  the 
court  refused  so  to  bold,  and  the  ruling  Is 
relied  upon  as  error:  (1)  That  the  evidence 
In  the  case  is  not  sufficient  In  law  to  sustain 
a  finding  for  the  plaintiff;  (2)  that  the  act 
providing  for  attorney's  fees  In  suits  for 
wages,  approved  June  1,  and  in  force  July 
1,  1889,  Is  unconstitutional  and  void;  (3)  that 
the  evidence  In  the  case  does  not  show  a 
suit  for  wages  within  the  meaning  of  said 
act,  and  that  no  attorney's  fees  can  be  al- 
lowed thereunder. 

The  evidence  shows  that  plaintiff  worked 
as  a  cooper  for  Nelson  Morris  &  Co.,  and 

i  Reported  by  Louis  Boiaot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


that  there  was  a  balance  In  their  hands,  for 
wages  unpaid,  of  $25.  The  defendants, 
however,  claim  that  the  amount  claimed  to 
be  due  was  forfeited,  for  the  reason  that 
plaintiff  quit  the  services  of  defendants 
without  giving  two  weeks'  notice,  as  they 
claim  he  was  required  to  do  under  a  con- 
tract In  writing,  which  they  put  In  evidence, 
as  follows:  "This  agreement,  made  and 
signed  this  12th  day  of  September,  1892,  be- 
tween Falrbank  Canning  Company  and  Nel- 
son Morris  &  Co.,  the  parties  of  the  first 
part,  and  John  Pekoe,  the  party  of  the  sec- 
ond part,  witnesseth:  The  said  parties  pf 
the  first  part  agree  to  employ  the  said  party 
of  the  second  part  to'  perform  such  work 
as  they  may  assign  to  him  from  time  to 
time,  such  service  to  continue  only  so  long 
as  satisfactory  to  the  said  parties  of  the 
first  part.  And  In  consideration  of  such  em- 
ployment, and  the  peculiar  nature  of  the 
business  of  the  said  first  parties,  and  of  the 
wages  to  be  paid  by  the  party  of  the  first 
part,  the  said  second  party  agrees  that  he 
will  not  quit  said  service  and  employment 
without  giving  two  weeks'  notice  in  writing 
to  said  first  parties  of  his  Intention  so  to 
do,  and  as  a  guaranty  for  the  faithful  per- 
formance of  this  agreement  on  his  part  the 
said  party  of  the  second  part  agrees  to  de- 
posit with  said  first  parties  the  sum  of  $25; 
and  In  case  of  the  violation  of  this  agree- 
ment by  said  second  party  the  said  first  par- 
ties shall  retain  said  amount  as  liquidated 
damages,  and  In  satisfaction  and  payment 
of  all  damages  by  them  sus.tained.  It  Is 
further  agreed  that  said  fii-st  parties  shall 
retain  $2.50  per  week  of  the  wages  earned 
by  said  second  party  until  said  sum  of  $25 
shall  be  In  their  hands,  to  be  held  by  them 
according  to  the  terms  of  this  agreement. 

John  Pekoe.     [Seal.]    .     [Seal.]    . 

[Seal.]"  On  the  other  hand,  the  plaintiff  In- 
sists that  the  contract  Is  void  for  the  want 
of  mutuality.  It  will  be  observed  that  the 
written  contract  was  not  signed  by  the  par- 
ties named  therein  as  parties  of  the  first 
part,  and  It  Is  Insisted  by  the  plaintiff  that, 
as  they  failed  to  sign  the  contract,  it  never 
became  binding  on  him  or  any  other  person. 
The  acceptance  of  the  contract  by  the  par- 
ties of  the  first  part,  and  holding  it  and 
acting  upon  it  as  a  valid  instrument,  may 
be  regarded  as  equivalent  to  Its  formal  exe- 
cution on  their  part,  as  held  in  Johnson  v. 
Dodge,  17  111.  442;  Short  v.  Kieffer,  142  111. 
266,  31  N.  E.  427. 

Treating  the  contract  In  the  same  way  It 
would  be  treated  if  It  had  been  signed  by 
the  persons  named  as  parties  of  the  first 
part,  the  next  question  to  be  determined  Is 
whethelr  the  contract  Is  mutual.  It  is  a  gen- 
eral rule,  well  understood,  that  a  contract 
between  partlea  must  be  mutuaL  Weaver 
V.  Weaver,  109  111.  233;  Chit  Cont  15; 
Blsh.  Cont  S  78,  p.  32;  Tucker  v.  Woods,  12 
Johns.  190.  In  the  case  last  cited  it  Is  said: 
"In  contracts  where  the  promise  of  the  one 
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party  is  the  consideration  for  the  promise 
of  the  other,  promises  must  be  concurrent 
and  obligatory  upon  both  at  the  same  time." 
1  Chit  Cont  297;  Delamater  v.  Borland,  1 
Calnes,  594.  In  Chit.  Cont.,  supra,  the  au- 
thor 88.yB:  "The  agreement,  as  before  ob- 
served, must,  in  general,  be  obligatory  upon 
both  parties.  There  are  several  cases  sat- 
isfactorily establishing  that  if  the  one  party 
never  was  bound  on  his  part  to  do  the  act 
which  forms  the  consideration  for  the  prom- 
ise of  the  other,  the  agreement  is  void  for 
want  of  mutuality."  In  1  Whart.  Cont  p.  2, 
the  author  says:  "The  parties  to  a  contract 
must  both  be  bound.  If  one  promise  in  con- 
sideration of  the  promise  of  the  other,  the 
one  is  not  bound  unless  the  other  Is  bound. 
Promise  to  do  a  thing  on  an  executed  consid- 
eration Is  not  a  contract;  nor  is  a  promise 
to  do  a  thing  in  consideration  of  an  Illegal 
or  impossible  engagement  on  the  other  side. 
Without  this  reciprocal  obligation,  no  con- 
tract can  be  constituted."  "It  Is  a  general 
principle,"  says  Mr.  Fry,  "that  when  from 
personal  Incapacity,  the  nature  of  the  con- 
tract, or  any  other  cause,  a  contract  Is  In- 
capable of  being  enforced  against  one  par- 
ty, this  party  is  equally  incapable  of  enfor- 
cing it  specifically  against  the  other  party, 
although  its  execution  In  the  latter  way 
might,  in  itself,  be  free  from  dlUlcnlty  at- 
tending its  execution  in  the  former."  Spec. 
Perf,  p.  214,  §  440. 

Upon  looking  into  the  contract  read  In  evi- 
dence, it  will  be  found  that  the  parties  of  the 
first  part  practically  agree  to  do  nothing. 
There  is  mutually  no  obligation  imimsed  up- 
on them  by  the  contract.  The  only  portion 
of  the  contract  claimed  to  Impose  any  obli- 
gation on  parties  of  first  part  is  the  follow- 
ing: "The  said  parties  of  the  first  part  agree 
to  employ  the  said  party  of  the  second  part 
to  pei-form  such  work  as  they  may  assign  to 
him  from  time  to  time,  such  service  to  con- 
tinue only  so  long  as  satisfactory  to.  the  said 
parties  of  the  first  part"  What  obligation 
does  this  impose?  When  are  they  to  employ 
the  party  of  the  second  part?  What  sum  are 
they  to  pay  him?  How  long  is  the  employ- 
ment to  continue?  Suppose  they  refuse  to 
employ  the  party  of  the  second  part,  can  an 
action  for  damages  be  maintained  for  a 
breach  of  the  contract?  The  answer  to  these 
enigmas  is  obvious.  We  think  it  Is  plain 
that  the  parties  of  the  first  part  were  not 
bonnd  under  the  terms  of  the  contract  to 
employ  the  party  of  the  second  part  for  a 
single  day  or  hour,  and,  if  they  had  abso- 
lutely refused  to  employ  him,  he  was  with- 
out remedy  in  any  court  of  the  country.  It 
may  be  true  that  the  plaintiff  might  have 
entered  Into  a  contract  which  would  require 
blm  to  give  two  weeks'  notice  before  he 
could  quit  the  service  of  his  employer  with- 
out being  liable  to  respond  in  damages  as 
might  reasonably  be  provided  in  the  con- 
tract, but  no  such  case  Is  presented  by  the 
record.    Here  the  contract  implies  no  obli- 


gation on  one  of  the  parties,  and  hence  It  Is 
void  for  the  want  of  mutuality.  The  con- 
tract being  void,  it  will  not  be  necessary  to 
inquire  whether  the  amount  which  it  was 
provided  might  be  retained  was  a  penalty  or 
liquidated  damages. 

It  is  next  claimed  that  the  court  erred  in 
allowing  attorney's  fees.  This  Involves  a 
construction  of  an  act  of  June  1,  1889  (Laws 
1889,  p.  382),  which  to  substance  provides  "that 
whenever  a  mechanic,  artisan  miner,  laborer 
or  servant  or  employ^  shall  have  cause  to  bring 
suit  for  wages,  *  *  *  and  shall  establish  by 
the  decision  of  the  court  or  jury  that  the 
amount  •  •  ♦  is  Justly  due  and  owtog,  and 
that  demand  has  been  made  in  writing,"  etc.. 
then  it  shall  be  the  duty  of  the  court  to  al- 
low the  plaintiff,  when  the  foregoing  facts 
appear,  a  reasonable  attorney's  fee  in  addi- 
tion to  the  wages.  It  is  claimed  that  the 
statute  is  private  or  special  legislation,  and 
hence  is  in  conflict  with  that  provision  of 
the  constitution  prohibittog  special  legisla- 
tion. It  is  true,  this  statute  does  not  pro- 
vide that  all  persons  who  may  recover  judg- 
ments may  at  the  same  time  recover  attorney 
fees,  but  the  recovery  is  restricted  to  a  des- 
ignated class  of  persons,  and  legislation  of 
this  character  has  never  been  regarded  ob- 
noxious to  the  constitntion.  Indeed,  in  Haw- 
thorn V.  People,  109  111.  303,  it  was  expressly 
held  that  a  statute  is  not  obnoxious  to  the 
constitutional  objection  that  it  is  not  a  geaectH 
law  because  it  applies  to  a  class  of  persona 
It  is  a  general  law  If  it  applies  to  all  per- 
sons in  the  state  similarly  engaged.  See,  also, 
Potwto  V.  Johnson,  108  111.  70,  where  the 
same  doctrine  is  announced.  The  statute  in 
question  confers  the  right  to  recover  attorney 
fees  upon  a  certain  class  of  persons  wha 
bring  actions  to  recover  for  wages.  All  per- 
sons who  bring  such  actions  fall  withto  its 
provisions,  and  hence  it  is  in  no  sense  special 
legislation.  We  think  the  judgment  of  the 
superior  court  upon  the  facts  as  they  appear 
in  the  record  correct,  and  it  wiU  be -affirmed. 
Affirmed. 

On  Rehearing. 
(Oct   28,   1895.) 

PER  CURIAM.  The  petition  for  rehearing 
filed  in  this  cause  greatly  emphasizes  the  pre- 
vious contention  that  the  act  of  1889,  pro- 
viding that  a  reasonaUe  attorney's  fee  shall 
be  allowed  to  successful  plaintiffs  in  suits 
for  wages,  to  be  taxed,  as  costs,  is  a  partial 
and  special  statute,  working  deprivation  of 
proi>erty  without  due  process  of  law,  and 
therefore  unconstitutional.  Reliance  Is  plac- 
ed in  Millett  V.  People,  117  111.  294,  7  N.  B. 
631;  Frorer  v.  People,  141  IlL  171,  31  N.  E. 
395;  Ramsey  v.  People,  142  IlL  380,  32  N.  B. 
364;  and  BraceviUe  Coal  Co.  v.  People,  147 
111.  66,  35  N.  E.  62,— as  sustaining  the  position 
taken.  Those  cases  do  not  however,  control 
the  present  case,  or  decide  the  question  here 
involved.  Without  discussing  separately  the 
facts  of  the  cases  relied  upon,  it  may  be 
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said  generally,  that  In  each  of  those  cases  a 
principal  and  controlling  question  was  the 
right  of  miners  of  coal  (no  less  than  their 
employers)  to  make  contracts  regulating  the 
time  and  manner  of  the  payment  of  wages 
and  the  method  of  computing  such  wages, 
and  In  each  case  cited  a  law  restricting  in 
some  manner  this  important  right  of  contract 
was  held  invalid.  It  was  with  great  proprie- 
ty said  that  the  privilege  of  contracting  is 
both  a  liberty  and  a  property  right,  of  which 
a  portion  of  the  people  cannot  be  deprived 
by  an  arbitrary  statute,  and  without  due 
process  of  law.  It  was  further  said  (Brace- 
ville  Coal  Co.  v.  People,  supra):  "The  right 
to  contract  necessarily  includes  the  right  to 
fix  the  price  at  which  labor  will  be  perform- 
ed, and  the  mode  and  time  of  payment. 
Each  is  an  essential  element  of  the  right  to 
contract,  and  whoever  is  restricted  in  either 
as  the  same  is  enjoyed  by  the  community  at 
large  1b  deprived  of  liberty  and  property." 
It  might,  perhaps,  have  been  said  with  equal 
propriety  that  no  legislative  act,  however 
general  and  universal  its  application,  could 
Invade  the  fundamental  right  of  the  citizen 
to  make  contracts  not  against  public  policy, 
or  injurious  to  society. 

The  statute  here  in  question  interferes  with 
no  one's  right  to  contract.  It  embraces  a 
well-defined  class  of  cases  and  persons,  not 
singled  out,  as  is  contended,  wholly  without 
reason  and  arbitrarily;  but  upon  grounds 
which  may,  we  think,  properly  serve  as  a 
basis  for  valid  legislative  action.  Those  to 
whom  the  wages  of  labor  are  due,  and  who, 
after  demand  in  writing  of  a  sum  no  greater 
than  that  subsequently  recovered,  are  com- 
pelled to  establish,  and  do  establish,  their 
rights  as  demanded  by  judgment  of  court,  are 
within  the  provisions  of  the  act;  and  we  can- 
not say  this  classitication  Is  so  arbitrary  and 
unreasonable,  and  the  law  so  partial  and  un- 
equal, as  to  be  beyond  legislative  discretion 
and  power.  Indeed,  if  this  law  were  to  be 
held  unconstitutional  for  the  reasons  assign- 
ed, then  many  other  acts  long  in  force  in  this 
state,  hitherto  deemed  to  be  salutary,  and 
against  which  no  constitutional  objection  has 
been  heard,  would  certainly  fall  with  it 
Why,  for  Instance,  should  the  seller  of  mate- 
rials for  a  building  have  by  law  a  lien  for 
their  price,  not  only  upon  the  specific  things 
sold,  but  upon  the  whole  structure,  with  the 
land  it  stands  on,  while  the  seller  of  a  horse, 
a  piano,  or  a  corn  sheller  is  denied  any  lien 
even  on  the  specific  thing  sold?  Why  should 
he  whose  labor  constructs  a  house  be  secured 
by  a  lien  on  his  product,  while  he  who  raises  a 
crop  must  look  only  to  the  perscmal  responsibil- 
ity of  his  hirer?  Surely,  it  could  be  said  the 
lien  law  makes  classes  of  beneficiaries  quite 
as  arbitrary  in  character  as  that  marked  out 
to  receive  benefit  by  the  act  under  discussion. 
Again,  why  should  the  wages  of  a  defendant, 
who  is  head  of  a  family,  to  an  amount  not 
exceeding  950,  be  exempt  from  garnishment 
(Hurd's  St  p.  783, 1 14),  while  sums  due  other 


defendants  are  protected  by  no  such  exemp- 
tion? And  why,  again,  it  might  be  asked, 
should  heads  of  families,  earning  wages,  be 
made  the  subject  of  advantageous  provisions 
not  applied  to  all  other  wage  earners.  If  not 
to  all  other  persons?  The  general  exemp- 
tion law  also  makes  heads  of  families  a  dis- 
tinct class,  who  may  claim  as  exempt  |300 
worth  more  property  than  others  are  allow- 
ed, while  a  further  section  (Id.  p.  727,  !  4)  de- 
clares that  where  a  judgnnait  is  for  the  wages 
of  a  laborer  or  servant,  and  noted  by  the 
court  as  such,  no  personal  proi)erty  whatever 
shall  be  free  from  levy,  whatever  the  estate 
or  condition  of  the  debtor.  An  analogous 
case  for  this  purpose  is  found  In  the  provlslMi 
of  the  general  assignment  law  that  "all  claims 
for  the  wages  of  any  lal)orer  or  servant  which 
have  been  earned  within  three  months  next 
preceding  the  making  of  the  assignment,"  etc., 
"shall  after  the  payment  of  costs,"  etc.,  "be 
preferred  and  first  paid  to  the  exclusion  of  all 
other  demands."  Id.  p.  166,  (6.  It  is  dif- 
ficult to  see  how  any  of  these  statutes,  and 
many  similar  ones  which  might  be  named, 
could  be  sustained  if  the  strict  rule  of  consti- 
tutional validity,  so  strenuously  urged  in  this 
case,  were  applied  to  them.  The  petition  for 
rehearing  will  be  denied. 

MAGRUDER,  J.  (dissenting).  I  am  unable 
to  agree  with  so  much  of  the  opinion  In  this 
case  as  holds  the  act  of  June  1, 1SS9,  to  be  a 
constitutional  law.  The  act  belongs  to  that 
species  of  class  legislation  which  has  been 
recently  condemned  by  this  court  in  the  fol- 
lowing cases:  Millet  y.  People,  117  111.  2iH, 
7  N.  B.  631;   Frorer  v.  People,  141  111.  171, 

31  N.  E.  395;  Ramsey  v.  People,  142  lU.  380, 

32  N.  E.  364;  Braceville  Coal  Co.  v.  People, 
147  111.  06,  35  N.  E.  62;  and  Ritchie  t.  Peo- 
ple, 155  111.  88,  40  N.'  B.  464.  In  the  case  of 
Coal  Co.  v.  Rosser,  41  N.  B.  263,  the  supreme 
court  of  Ohio  has  had  occasion  to  consider 
and  condemn  a  similar  statute.  The  opinion 
In  that  case  expresses  what  seems  to  me  to 
be  the  correct  view  of  the  subject,  and  a 
qnotation  therefrom  is  hereinafter  set  taettx 
as  sufficiently  indicating  the  reasons  for  this 
dissent  The  Ohio  statute  (89  Ohio  Laws,  p. 
69,  I  6563a)  provides:  "If  the  plaintiff  in  any 
action  for  wages  recover  the  sum  claimed  by 
him  in  bis  bill  of  particulars,  there  shall  be 
included  In  his  costs  such  fee  as  the  court 
may  allow,  but  not  In  excess  of  five  dollars  for 
his  attorney.  But  no  such  attorney  fee  shall 
be  taxed  unless  said  wages  have  been  de- 
manded in  writing  and  not  paid  within  three 
days  after  such  demand.  If  the  defendant 
appeal  from  any  such  judgment  and  the  plaln- 
tiff  on  appeal  recover  a  like  sum  exclusive  of 
the  Interest  from  the  rendition  of  the  judg- 
ment before  the  justice,  there  shall  be  In- 
cluded in  his  costs  such  additional  fee  not  in 
excess  of  fifteen  dollars  for  his  attorney  as 
the  court  may  allow."  In  the  course  of  the 
opinion  in  the  Roasor  Case  the  Ohio  court 
says: '  "Upon. what  principle  can  a  rule  of  law 
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rest  whicb  permits  one  part^i  or  class  of  peo- 
ple, to  invoke  the  action  of  oar  tribunals  of 
Jastlce  at  will,  while  the  other  party,  or  an- 
other class  of  dtlzeoB,  does  so  at  the  peril 
of  being  mulct  in  an  attorney  fee,  if  an  hon- 
est but  ansuccessful  defense  should  be  inter- 
posed? A  statute  that  imposes  this  restric- 
tion upon  one  citizen,  or  class  of  citizens,  only 
denies  to  blm  or  them  the  equal  protection  of 
the  law.  It  is  true  that  no  proTlsion  of  the 
constitution  of  1851  declares  In  direct  and  ex- 
press terms  that  this  may  not  be  done;  but, 
nevertheless,  it  violates  the  fundamental  prin- 
ciples upon  which  our  government  rests,  as 
they  are  enunciated  and  declared  by  that  In- 
strument In  the  bill  of  rights.  The  first  sec- 
tion of  the  constitution  declares  that  the  right 
to  acquire,  possess,  and  protect  property  is 
Inalienable,  and  the  next  section  declares, 
among  other  things,  that  'government  is  in- 
stituted for  the  equal  protection  and  bei^efit' 
of  every  person;  while  section  16,  of  art.  1, 
provides  that  'all  courts  shall  be  open,  and 
every  person,  for  an  injury  done  him  in  his 
lands,  goods,  person,  or  reputation,  shall  have 
remedy  by  due  course  of  law,  and  Justice  shall 
be  administered  without  denial  or  delay.'  The 
right  to  protect  property  is  declared,  as  well 
as  that  Justice  shall  not  be  denied,  and  every 
one  entitled  to  equal  protection.  Judicial  tri- 
bunals are  provided  for  the  equal  protection 
of  every  suitor.  The  right  to  retain  property 
already  in  possession  is  as  sacred  as  the  right 
to  recover  it  when  dispossessed.  The  right 
to  defend  against  an  action  to  recover  money 
1b  as  necessary  as  the  right  to  defend  one 
brought  to  recover  specific  real  or  personal 
property.  An  adverse  result  in  either  case 
deprives  the  defeated  party  of.  property.  If 
the  general  assembly  has  power  to  enact  the 
statute  In  question,  it  could  also  enact  one 
providing  that  lawyers,  doctors,  grocers,  or 
any  other  class  of  citizens  might  make  out 
their  accounts,  demand  in  writing  their  pay- 
ment within  a  short  time,  which,  if  not  com- 
plied with,  would  entitle  the  plaintiff  to  an 
attorney  fee  in  addition  to  his  claim,  if  he 
recovered  the  amount  demanded.  We  do  not 
think  the  general  assembly  has  power  to  dis- 
criminate between  persons  or  classes  respect- 
ing the  right  to  invoke  the  arbitrament  of  the 
courts  in  the  adjustment  of  their  respective 
rights.  The  legislative  power  to  compel  an 
ansuccessful  i)arty  to  an  action— generally  the 
defendant— to  pay  an  attorney  fee  to  his  op- 
ponent has  received  the  attention  of  a  num- 
ber of  courts  of  last  resort,  as  well  as  laws 
which  impose  as  a  penalty  double  damages 
or  some  similar  penalty  for  some  wrongful 
or  negligent  act  injurious  to  another.  Where 
the  penalty  has  been  imposed  for  some  tor- 
tious or  negligent  act,  the  statute  has  general- 
ly, though  not  always,  been  sustained;  but, 
on  the  contrary,  where  no  wrongful  or  negli- 
gent conduct  was  Imputed  to  the  defeated  par- 
ty, any  attempt  to  charge  him  with  a  penalty 
has  not  prevailed.  Millett  v.  People,  117  IlL 
2H  7  N.  B.  C31:   State  T.  Fire  Creek  Ckike 


&  Goal  Co.,  33  W.  Va.  188, 10  8.  B.  288;  Dur- 
kee  ▼.  City  of  Janesvllle,  28  Wis.  464;  Bail- 
road  Co.  T.  Morris,  65  Ala.  193;  Wilder  y. 
Railway  Co.,  70  Mich.  382,  38  N.  W.  289; 
Braceville  Coal  Co.  v.  People,  147  111.  06,  35 
N.  B.  62;  "Wally's  Heirs  v.  Kennedy,  2  Yerg. 
554;  Vanzant  v.  Waddd,  Id.  260;  Railroad 
Co.  v.  Baty,  6  Neb.  37;  State  v.  Loomis,  115 
Mo.  S07,  22  S.  W.  350;  Railway  Co.  v.  Wil- 
son (Tex.  App.)  19  S.  W.  010;  Railway  Co.  v. 
Duggan,  109  III.  537.  Various  phases  of  this 
subject  have  received  attention  in  the  fore- 
going cases,  as  well  as  in  some  others  to 
which  we  do  not  deem  it  necessary  to  refw. 
The  general  tendency  of  these  authorities  is 
towards  the  result  which  we  have  reached; 
but,  whether  they  do  or  do  not  support  our 
conclusions,  we  are  satisSed  that  the  funda- 
mental principles  of  government  declared  by 
our  bill  of  rights  dearly  and  unequivocally 
prohibit  legislation  of  the  character  of  that 
involved  in  this  case.  Judgment  allowing  an 
attorney  fee,  reversed." 


an  lU.  S68) 

VOQEL  V.  OONRAD.* 
(Supreme  Court  of  Illinois.     Jane  15, 1895.) 

Appeal  from  superior  court.  Cook  county; 
John  Barton  Payn^  Judge. 

Assumpsit  by  John  Conrad  against  Nelsoa 
Morris,  Frank  E.  Vogei,  and  Edward  Morris. 
Plaintiff  obtained  judgment.  Defendant  Voget 
appeals.     Affirmed. 

Dupee,  Jadah  &  Wlllatd,  for  appellant 
Olson,  Frazier  &  Bantle,  for  appellee. 

BAKER,  J.  This  case  is  substantially  like 
the  one  of  Vogel  v.  Pekoe,  42  N.  E.  386,  and 
is  governed  by  the  decision  there  made.  The 
judgment  of  the  superior  court  of  Cook  county 
18  affirmed.     Affirmed. 


(ICTIU.  1£3) 

LITTLE  V.  PEOPLE.* 

(Supreme  Ck>urt  of  Illinois.     June  5,  1895.) 

Labcbnt  —  Trial  —  Objeotioxs  to  Evidenob  — 
Variance- Names— Instrcctions. 

1.  In  a  trial  for  larceny  a  witness  was  ask- 
ed "how  mnch  Is"  the  stolen  article  worth?  in- 
stead of  being  asked  as  to  its  value  at  the  time 
of  the  theft.  HfM,  that  defendant,  by  object- 
ing to  the  question  generally,  and  refusing  to 
specify  the  nature  of  his  objection,  waived  the 
right  to  assign  error  thereon. 

2.  An  indictment  for  stealing  the  property 
of  "John  F.  Hinckley"  may  be  sustained  by 
proof  that  it  belonged  to  "J.  F.  Hinckley." 

3.  An  instruction  that  each  juror  shonld 
decide  for  himself  as  to  what  his  verdict  should 
be;  no  Juror  should  yield  his  deliberate  convic- 
tions either  at  the  instance  of  a  fellow  juror  or 
at  the  Instance  of  a  majority,  nor  surrender  his 
honest  convictions  as  to  the  guilt  of  the  de- 
fendant for  the  sake  of  unanimity, — is  errone- 
ous, as  leading  the  jurors  to  believe  that  they 
should  not  consult  together  in  making  up  their 
verdict 

4.  An  Instruction  that  "a  reasonable  doubt 
la  that  state  ot  the  case  which,  after  a  careful 
comparison  of  ail  the  evidence,  and  a  deliberate 
coDRideratlon  of  the  law,  leaves  the  minds  of 

1  Rehearing  denied  October  28,  1895. 
t  Reported  by  Louis  Boisot  Jiv.  Bsit^  of  the 
Chicago  bar. 
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jurors  In  that  condition  that  they  cannot  say 
that  they  have  an  abiding  conTiction  to  a  moral 
certainty  of  the  truth  of  every  necessary  fact  as 
charged  in  the  indictment,  is  erroneous,  as 
tendmg  to  confuse  the  jury. 

Error  to  criminal  court,  Cools  county;  Ab- 
ner  Smith,  Judge. 

Indictment  of  Thomas  Little  for  larceny. 
Defendant  waj3  convicted,  and  he  brings  er- 
ror.   AfBrmed. 

!  Donahoe  &  David,  for  appelltint  M.  T. 
Moloney,  Atty.  Gen.,  for  the  People. 

,  GARTER,  J.  Plaintiff  In  error  vras  con- 
'Vlcted  in  the  criminal  courv  of  Cook  county 
of  the  larceny  of  a  diamond  stud,  and  sen- 
tenced to  imprisonment  In  the  penitentiary 
for  one  year. 

It  Is  first  objected  that  the  evidence  was 
not  sufficient  to  authorize  a  verdict  of  guilty. 
No  reason  is  pointed  oat,  and  we  see  none, 
why  the  Jury  should  not  have  believed  the 
testimony  of  the  witnesses  for  the  people; 
and,  if  the  jury  did  believe  their  testimony, 
the  evidence  was  sufficient  to  convict. 
'■  It  is  next  objected  that  the  value  of  the 
property  stolen  at  the  time  and  place  of  the 
taking  was  not  proved.  Some  carelessness 
seems  to  have  been  exhibited  in  framing  the 
bill  of  exceptions,  as  well  as  in  adducing  the 
evidence,  on  this  branch  of  the  case.  The 
prosecuting  witness  detailed  the  drcum- 
stances  of  the  larceny  of  the  stone,  and  then 
the  record  proceeds  as  follows:  "Q.  What 
did  you  do  then?  A.  I  put  my  hand  up,  and 
my  stone  was  gone.  Q.  How  much  Is  It 
worth?  A.  $200  or  $225.  Mr.  Donahoe:  I 
move  that  it  be  excluded.  Mr.  D wight:  We 
object  to  It.  The  Court:  On  what  ground? 
Mr.  Donahoe:  I  don't  wish  to  argue  it 
(Motion  overruled,  and  defendant  excepts.)" 
Technically  the  form  of  the  question  was  In- 
correct, and,  had  not  counsel  refused  to  point 
out  the  objection  to  It,  the  court  would 
doubtless  have  required  the  attorney  for  the 
people  to  so  frame  his  question  as  to  call 
directly  for  the  value  of  the  stolen  property 
at  the  time  of  the  theft  The  defect  was  one 
that  could  have  been  cured,  had  it  been 
pointed  out,  by  a  mere  change  in  the  form 
of  the  question.  Plaintiff  In  error  Is  there- 
fore In  no  position  to  Insist  on  a  point  of  this 
character  In  this  court  which  he  not  only 
failed,  but  refused,  to  make  in  the  court  be- 
low. But  counsel  insists  that,  the  value 
proved  not  being  the  value  required  by  law, 
there  is  in  legal  contemplation  no  value  prov- 
ed. This  position  is  untenable.  From  the 
nature  of  the  property  stolen  and  the  value 
as  given  by  the  testimony  of  this  witness, 
there  being  no  other  evidence  on  the  ques- 
tion, the  Jury  was  warranted  In  fixing  the 
value  of  the  property  at  $200. 

The  next  contention  of  plaintiff  In  error  is 
that  there  Is  a  variance  between  the  name 
of  the  party  injured,  or  the  owner  of  the 
property,  aa  laid  In  the  Indictment  and  as 
shown  by  the  proof;  the  name  stated  in  the 


Indictment  being  John  F.  Hinckley,  and  as 
shown  by  the  evidence  J.  F.  Hinckley.  Coun- 
sel say  It  cannot  be  known  whether  Hinck- 
ley's Christian  name  Is  John,  James,  or  Jo- 
seph, and  that  the  judgment  should  be  re- 
versed because  of  this  alleged  variance.  The 
Indictment  was  properly  framed,  even  under 
the  strict  rule  laid  down  In  Willis  v.  People, 
1  Scam.  399,  but  the  question  is  whether  the 
proof  sustains  the  allegation  that  the  proper- 
ty stolen  was  the  property  of  John  F.  Hinck- 
ley. It  is  a  question  of  Identity.  In  Shep- 
herd V.  People,  72  111.  480,  Shepherd  was  In- 
dicted for  the  murder  of  Wesley  Johnson. 
No  proof  was  made  of  the  Gbristian  name  of 
the  deceased,  and  he  was  mentioned  in  the 
evidence  by  his  surname  only.  But  It  was 
proved  that  he  was  a  barber,  and  the  only 
barber  In  the  place  where  the  killing  took 
place,  and  It  was  held  that  his  Identity  with 
the  Wesley  Johnson  named  in  the  indictment 
as  the  person  killed  was  sufficiently  estab- 
lished. In  this  element  of  proof  that  case 
was  unlike  the  cases  of  Davis  v.  People,  10 
IlL  74,  and  Penrod  v.  People,  89  111.  150. 
The  judgments  In  the  latter  cases  were  re- 
versed because  the  surnames  only  of  the  per- 
sons killed  were  proved,  no  other  proof  of 
identity  having  been  adduced.  In  civil  cases 
this  court  has  held  that  there  is  no  substan- 
tial variance  between  an  allegation  of  a 
name  where  the  full  Christian  name  is  given 
and  the  evidence  where  the  surname  Is  the 
same,  but  the  initials  only  of  the  Christian 
name  are  proved.  Greathouse  v.  Klpp,  3 
Scam.  371;  Ross  v.  Oawson,  47  111.  402.  It 
seems  that  the  general  rule  iM  that  less  strict- 
ness is  required  In  g^lving  the  names  of  third 
persons  than  of  the  parties  to  the  proceeding. 
16  Am.  &  Eng.  Enc.  Law,  130,  note.  The  ob- 
ject In  naming  the  injured  person  in  crim- 
inal proceedings  is  to  identify  the  transac- 
tion, so  that  the  accused  may  not  be  twice 
tried  for  the  same  offense.  Shepherd  v.  Peo- 
ple and  Willis  V.  People,  snpra;  State  v.  An- 
gel, 7  Ired.  27.  The  use  of  the  initial  letters 
in  place  of  the  full  Christian  name  has  be- 
come general  among  all  classes  of  people, 
and  a  Judgment  of  conviction  otherwise  free 
from  error  ought  not  to  be  reversed  because 
in  the  evidence  the  Christian  name  of  the 
owner  of  the  property  stolen  was  proved  only 
to  the  extent  of  the  Initials.  No  question  was 
raised  on  the  trial  that  the  witness  J.  F. 
Hinckley,  who  testified  to  the  theft  of  the  dia- 
mond from  his  person,  was  not  the  John  F. 
Hinckley  named  In  the  Indictment.  There 
can  be  no  reasonable  doubt  as  to  the  identity, 
and  it  will  be  presumed  that  the  John  F. 
Hinckley  named  In  the  indictment  and  the  J. 
F.  Hinckley  mentioned  In  the  proof  as  the 
owner  of  the  property  are  one  and  the  same 
person.  There  Is  no  substantial  variance, 
and  ai)  unsubstantial  one  cannot  operate  to 
reverse  the  judgment 

Complaint  is  made  also  of  the  refusal  by 
the  trial  court  to  give  certain  InBtructlons, 
15  in  number,  asked  on  behalf  of  plaintiff 
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In  error.  These  refused  Instractions  wwe  In 
the  main  plainly  erroneous,  and  were  proper- 
ly refused.  '  The  substance  of  others  was 
embraced  in  those  given.  It  is  unnecessary 
to  set  them  out,  and  review  them  in  detail 
here;  but  we  have  carefully  examined  them, 
and  the  arguments  of  counsel  respecting 
them,  and  do  not  find  that  the  court  below 
committed  any  error  in  refusing  to  give  them 
to  the  Jury. 

We  think  it  unnecessary  to  refer  specially 
to  any  of  the  refused  instructions,  asked  by 
the  defendant  below,  except  the  fourteenth  and 
fifteenth.  They  are:  "(14)  The  court  further 
instructs  the  Jury  that  they  can  only  agree 
to  convict  or  acquit  the  defendant.  Bach  Ju- 
ror should  decide  for  himself,  upon  his  oath, 
frtnn  the  law  and  the  evidence,  as  to  what 
hia  verdict  should  be.  No  Juror  should  yield 
his  deliberate,  conscientious  convictions  as  to 
the  guilt  or  binocence  of  the  defendant,  either 
at  the  Instance  of  a  fellow*  Juror  or  at  the  in- 
stance of  a  majority.  No  Juror  should  sur- 
render his  honest  convictions  as  to  the  euUt 
of  the  defendant  for  the  sake  of  unanimity  or 
to  avert  a  mlstriaL"  "(15)  The  court  Instructs 
the  Jury  that  a  reasonable  doubt  Is  that  state 
of  the  case  which,  after  a  careful  comparison 
of  all  the  evidence,  and  a  deliberate  considera- 
tion of  the  law,  leaves  the  minds  of  Jurors 
in  that  condition  that  they  cannot  say  that 
they  have  an  abiding  conviction  to  a  moral 
certainty .  of  the  truth  of  eveiy  necessary 
fact  as  charged  In  the  Indictment.  It  Is  not 
sufficient  to  establish  a  strong  probability  tha;t 
any-  one  necessary  fact  charged  is  more  likely 
to  be  true-  than  the  contrary;  but  the  evi- 
dence must  establish  the  truth  of  every  fact 
necessary  to  constitute  the  crime  charged  to 
a  reasonable  and  moral  certainty,— a  certain- 
ty that  convinces  and  directs  the  understand- 
ing and  fully  satisfies  the  reason  and  Judg- 
nient  of  each  Juror,  who  is  bound  to  act  con- 
scientiously." Both  of  these  instructions, 
while  containing  some  accurate  statements  of 
the  law,  are  yet  erroneous  and  misleading. 
It  is  the  duty  of  Jurors  in  making  up  tlieir 
verdict  to  consult  with  each  other,  and  not  to 
act  each  independently  of  the  other,  as  would 
be  implied  from  the  fourteenth  instruction. 
The  fifteenth,  while  purporting  to  explain  to 
the  Jury  what  is  meant  in  law  by  the  term 
"reasonable  doubt,"  would  itself  need  more 
explanation  and  elucidation  than  the  term  it 
undertakes  to  define.  Among  the  instructions 
given  was  one  which  contained  the  follow- 
ing: "It  Is  your  sworn  duty  to  fairly  and  im- 
partially consider  his  [the  defendant's]  testl- 
numy,  together  with  all  the  other  evidence  in 
the  case;  and  if,  from  all  the  evidence  In  the 
case,  inclndlng  that  given  by  the  defendant 
you  entertain  any  reasonable  doubt  of  his 
gollt,  then  you  must  find  blm  not  guilty."  It 
would  have  been  proper  to  give  to  the  Jury 
an  instruction  properly  defining  the  term  "rea- 
sonable doubt,"  had  such  an  instruction  been 
as&ed,  although  it  has  been  doubted  by  many 
eminent  Judges  and  text  writers  whether  at- 


tempts to  explain  the  meaning  of  the  term 
"reasonable  doubt"  do  not  lead  to  confusion 
and  misunderstanding  in  the  minds  of  the 
Jury,  rather  than  to  clear  comprehension;  the 
term  itself  being  as  easily  and  readily  un- 
derstood as  any  definition  of  It.  Hamilton  v. 
People,  28  Mich.  194;  People  v.  StubenvoU,  62 
Mich.  329,  28  N.  W.  883;  State  v.  Reed,  92  Me. 
142;  Mickey  v.  Com.,  9  Bush,  593;  Miles  v.  U. 
S..  103  U.  S.  304;  1  Bish.  Cr.  Proc.  i  1004; 
19  Am.  &  Eng.  Enc.  Law,  108.  This  court 
has,  however,  so  often  defined  the  term  "rea- 
sonable doubt,"  and  laid  down  the  rule  to  be 
observed  in  framing  inatructions  to  the  Jury 
on  tliat  subject,  that  it  would  seem  unneces- 
sary to  do  so  again  in  this  case.  In  Dunn  ▼. 
People,  109  Dl.  635,  it  was  said:  "This  court 
has  Iiad  occasion  hi  a  number,  of  cases  to 
define  the  scope  and  meaning  of  the  term 
'reasonable  doubt,'  and  it  has  been  uniformly 
held  that  a  reasonable  doubt  is  one  arising 
from  a  candid  and  impartial  Investigation  of 
all  the  evidence,  and  such  as.  In  the  graver 
transactions  of  life,  would  cause  a  reasonable 
and  prudent  man  to  hesitate  and  pause." 
Miller  V.  People,  39  HI.  457.  See,  also.  May 
V.  People,  60  lU.  119;  EarU  v.  People,  73  lU. 
329;  Spies  v.  People,  122  111.  1,  12  N.  E.  865. 
and  17  N.  B.  898;  Wacaser  v.  People,  134  111. 
439,  25  N.  E.  564;  Weaver  v.  People,  132  HL 
542,  24  N.  E.  671.  In  the  latter  case  it  was 
said:  "The  reasonable  doubt  that  will  Jus- 
tify and  require  an  acquittal  must  he  as  to 
the  guilt  of  the  accused  when  the  whole  of  the 
evidence  is  considered,"  and  not. as  to  any 
particular  fact  In  the  case.  Measuring  the 
fifteenth  instruction  by  the  rules  laid  down  in 
these  cases,  it  needs  no  analysis  to  show  that 
the  trial  court  ruled  correctly  in  refusing  it. 
An  instruction  couched  in  very  similar  lan- 
guage was  condemned  in  Dunn  v.  People,  su- 
pra. We  are  nnable  to  find  that  the  trial 
court  committed  any  error,  and  the  judgment 
must  be  affirmed.   Judgment  affirmed. 

On  Petition  for  Rehearing.  , 

(Oct  16,  1895.) 

We  have  again  examined  the  record  in  this 
cause,  together  with  the  briefs  and  arguments 
of  counsel  In  connection  with  their  i)etition  for 
a  rehearing,  and  the  authorities  cited  and  oth- 
ers bearing  upon  the  questions  involved,  and 
are  unable  to  come  to  any  different  conclusion 
from  the  one  first  announced.  CJounsel  are 
mistaken  in  their  contention  that  the  fifteenth 
Instruction,  set  out  in  the  opinion,  is  In  sub- 
stance the  same  as,  and  Is  sustained  by,  the 
instructions  given  to  the  Jury  by  Chief  Jus- 
tice Shaw  in  the  familiar  case  of  Com.  v. 
Webster,  5  Cush.  320,  on  the  subject  of  rea- 
sonable doubt  If  the  rule  were  as  stated  in 
this  fifteenth  instruction,  a  greater  degree  of 
certainty  of  the  guilt  of  the  accused  would 
be  required  to  be  produced  by  the  evidence 
before  a  conviction  could  be  had,  than  was 
stated  to  be  necessary  by  the  learned  Judge 
in  that  case,  or  held  by  the  best  authorities 
generally.     The  teamed  Judge  In  the  Web- 
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'ster  Case,  amoncr  otber  things,  saJd:  "The 
evidence  must  establish  the  truth  of  the  fact 
to  a  reasonable  and  moral  certainty;  a  cer- 
tainty that  conrlnces  and  directs  the  under- 
standing and  satisfies  the  reason  and  Judg- 
ment of  those  wlK)  are  bound  to  act  con- 
scientiously upon  it  This  we  talce  to  be 
proof  beyond  a  reasonable  doubt;  because  If 
the  law,  which  mostly  dex>end8  upon  consid- 
erations of  a  moral  nature,  should  go  further 
than  this,  and  require  absolute  certainty,  it 
would  exclude  circumstantial  evidence  alto- 
gether." It  will  be  noticed  tliat  the  reasona- 
ble and  moral  certainty  required  by  the  said 
fifteenth  instruction  is  there  said  to  be  "a  cer- 
tainty that  convinces  and  directs  the  under- 
standing, and  fully  satisfies  the  reason  and 
Judgment";  •  that  is,  a  certainty  that  com- 
pletely or  absolutely  satisfies  the  reason  and 
Judgment  This  would  be  tantamount  to  the 
requirement  of  absolute  certainty,  which  was 
expressly  said  in  the  Webster  Case  not  to  be 
necessary.  All  the  authorities  are  substanti- 
ally agreed  upon  this  pohit  If  the  instruc- 
tion in  question  is  not  clearly  open  to  the  con- 
struction here  put  npon  It,  then  It  is  too  un- 
certain and  misleading  to  be  given  to  the 
Jury  in  any  case.  Petition  for  rehearing  de- 
nied. 

(1£8  111.  631) 

AliDBN  et  al.  t.  RECTOR  OF  ST.  PETER'S 

PARISH.  I 

(Sapreme  Oourt  of  lUinois.     Nov.  1,  1895.) 

Died  to  Religious  Bociett— Chi.ritable  Ubk — 

CoKPOltATIONS. 

1.  A  conveyance  of  land  to  the  rector, 
churchwardens,  and  vestrymen  of  an  unincor- 
porated religions  society,  to  be  used  for  church 
purposes,  is  valid  as  a  conveyance  in  trust  for 
a  charitable  use. 

2.  Where  it  is  not  shown  that  a  church  so- 
ciety has  complied  with  the  requirements  of  the 
statute  for  organization  of  religions  corpora- 
tions, or  has  ever  assumed  to  act  as  a  corpo- 
ration, the  fact  that  some  of  the  early  records  of 
the  church  and  of  the  county  are  missing  does 
not  raise  a  presumption  that  the  society  was  in- 
corporated. 

3.  The  statutory  restriction  on  the  amount 
of  land  that  may  be  held  by  a  religious  corpora- 
tion cannot  be  extended  by  ImDlication  to  apply 
to  unincorporated  religious  societies. 

Appeal  from  circuit  court,  Kane  county; 
Henry  B.  Wilis,  Judge. 

Bin  by  Philander  M.  Alden  and  James  M. 
Banks,  executors  of  James  S.  Waterman,  de- 
ceased, against  St.  Peter's  Parish,  in  the  City 
of  Sycamore  and  Diocese  of  Illinois,  other- 
wise known  as  the  "Rector,  Churchwardens, 
and  Vestrymen  of  St  Peter's  Parish,  in  the 
City  of  Sycamore  and  Diocese  of  Illinois,"  and 
others.  Defendants  obtained  a  decree.  Com- 
plainants appeal.     Affirmed. 

Appellants  filed  their  bill  In  equity  in  the 
circuit  court  of  Dekalb  county  at  the  Octo- 
ber term,  1S88,  to  set  aside  two  certain  deeds, 
and  tor  partition  of  the  real  estate  purporting 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  uae. 


to  be  conveyed  by  said  deeds.  A  change  ot 
venue  was  taken  to  the  circuit  court  of  Kane 
county,  where  a  hearing  was  had,  and  ihe 
bill  dismissed  for  want  of  equity.  The  bill 
represents  that  on  or  about  September  10, 1877, 
James  S.  Waterman,  late  of  said  Dekalb  coun- 
ty, was  the  owner  In  fee  simple  of  the  follow- 
ing described  real  estate:  Lots  U,  10, 11,  and  12 
in  J.  S.  &  J.  0.  Waterman's  subdivision  of  lots 
1,  2,  3,  and  4  of  block  24  of  the  original  village 
of  Sycamore  In  said  Dekalb  county,  containing 
^'/loB  acres  of  land;  that  on  that  day  said 
James  S.  Waterman  and  Abble  L.  Waterman, 
his  then  wife,  now  also  deceased,  made  and  de- 
livered to  the  Rector,  Chmrchwardens,  and 
Vestrymen  of  St.  Peter's  Parish,  In  the  City 
of  Sycamore  and  Diocese  of  IlUnots,  other- 
wise known  as  "St  Peter's  Parish  in  the 
City  of  Sycamore  and  Diocese  of  Illinois," 
a  deed  of  conveyance  of  said  lots;  that  on  the 
11th  day  of  December,  1877,  said  grantors  al- 
so executed  a  deed  of  conveyance  of  a  farm 
in  said  Dekalb  county,  containing  180  acres 
of  land,  to  said  grantee,  the  express  condition 
in  each  being  "the  love  and  affection"  gran- 
tors have  and  bear  unto  the  Protestant  Eipls- 
copal  Church  and  said  parish.  The  deed  of 
the  town  lots  contains  the  following  excep- 
tion and  reservation:  "Excepting  and  reserv- 
ing therefrom,  durUig  the  lifetime  of  the  gran- 
tors herein  and  the  survivor  of  them,  the 
rents,  profits,  and  income  of  the  two  dwelling 
houses  situated  on  said  lots,  and  such  suita- 
ble quantity  of  land  immediately  about  them 
as  may  be  necessary  to  the  proper  enjoyment 
of  the  same,  with  the  right  to  improve  and 
repair  said  houses,  but  not  to  remove  or  de- 
stroy them;  said  premises  to  be  used  for 
church  purposes  only,  and  not  sold  or  in- 
cumbered, and  shall  revert  to  the  grantors, 
their  heirs  and  assigns,  whenever  this  condi- 
tion is  broken."  And  the  deed  of  the  farm 
contained  a  condition  and  reservation  in  the 
following  words:  "This  conveyance  Is  made 
npon  the  express  condition  and  trust  that  the 
rents,  issues,  and  profits  of  the  above-describ- 
ed land  be  devoted  to  and  used  for  the  pay- 
ment, so  far  as  it  may  go,  of  the  salary  of  the 
rectors  of  said  parish,  forever,  and  for  no 
other  purpose;  and  this  conveyance  is  ac- 
cepted upon  the  express  tmderstanding  and 
agreement  that  the  title  hereby  conveyed 
shall  Immediately  revert  to  and  be  vested  In 
the  party  of  the  first  part,  his  heirs,  execu- 
tors, and  administrators,  when  the  inc<Hne 
from  said  land  shall  be  diverted  to. any  other 
purpose.  Excepting  and  reserving  therefrom, 
during  the  lifetime  of  the  grantors  herein  and 
the  survivor  of  them,  the  rents,  profits,  and 
use  of  the  above-described  lands."  James  S. 
Waterman  died  July  19,  1883,  leaving  a  will 
under  which  appdlants  were  appointed,  and 
are  still  acting  as,  testamentary  trustees.  He 
left  also  a  widow  surviving,  who  died  before 
this  bill  was  filed,  and  her  representatives 
and  devisees  are  now  parties  defendant  The 
bill  proceeds  on  the  theory  that  said  convey- 
ances were  and  are  absolutely  void,  bec&use 


Digitized  by 


Google 


III.) 


ALDEN  e.  EBCTOR  OF  ST.  PETER'S  PARISH. 


contrary  to  the  laws  of  the  state  of  nilnoia 
In  relation  to  the  creation  of  perpetuities, 
and  because  the  grantee,  aa  a  celisioos  soci- 
ety, could  not,  under  the  statute,  talte  more 
than  10  acres  of  land.  And  it  is  alleged  that, 
by  reason  of  the  premises,  Waterman,  at  the 
time  of  his  death,  still  remained  and  was 
owner  of  all  of  said  lands;  that  the  said  Ab- 
bie  L.  Waterman,  widow  of  the  said  James 
S.  Waterman,  renoimced  under  said  will  the 
provision  therein  made  in  her  .favor,  and, 
there  being  no  Issne  of  the  said  James  S. 
Waterman,  the  said  widow  elected  to  take 
one-half  of  all  the  real  estate,  and  that  she 
thereby  became,  and  was  at  the  time  of  her 
death,  the  owner  of  an  undivided  one-half 
of  all  of  said  real  estate;  that,  under  and  by 
virtue  of  the  terms  of  said  will,  complainants 
became  the  holders  of  the  legal  title  of  an 
undivided  one-half  of  all  of  said  land  lu  trust 
for  the  uses  and  purxKises  mentioned  in  said 
will.  .  The  bill  further  alleges  that  the  said 
St.  Peter's  Parish  is,  and  was  at  the  time  of 
the  execution  and  delivery  of  the  said  deeds 
at  conveyance,  a  corporation  formed  for  -re- 
Hgious  purposes  under  the  laws  of  the  state 
of  Illinois  for  the  incorporation  of  religions 
societies,  and  that  under  such  laws  the  quan<- 
tlty  of  land  mentioned  and  described  la  the 
deed  of  conveyance  secondly  above  referred 
to  could  not,  at  the  time  of  the  execution  and 
delivery  of  said  deed,  be  owned  at  held  by 
said  St  Peter's  Parliih,  nor  could  the  gran- 
tees in  said  deed  take  or  hold  the  lands  there- 
in attempted  to  be  conveyed  for  the  purposes 
therein  mentioned,  and  that  for  tliis  reason, 
also,  said  last-mentioned  deed  was  and  is 
utterly  void.  The  answer  denied  th<  allega- 
tion that  St  Peter's  Parish  is,  and  was  at 
the  time  of  the  execjition  of  said  deed,  a  cor- 
poration formed  for  religious  purposes  under 
the  laws  of  the  state  of  Illinois  for  the  incor- 
iwration  of  religious  societies.  And,  on  its 
becoming  known  that  the  allegation  in  the 
bill  as  to  the  Incorporation  of  the  church  could 
not  be  made  dear  by  the  proofs,  the  com- 
plainants filed  an  amendment  to  the  bill  in 
the  following  words:  "Your  orators  further 
represent  that  it  Is  claimed  .and  pretended  by 
the  said  St  Peter's  Parish  that  it  was  never 
Incorporated  as  herein  charged,  but  your  or- 
ators charge  that  the  contrary  thereof  is  the 
fact,  as  herein  shown.  Tour  orators  charge, 
however,  and  insist  that  if  in  fact  it  should 
appear,  on  the  hearing  hereof,  Bal4  St  Peter's 
Parish  was  not  an  incorporated  organization, 
as  herein  stated,  nevertheless  It  was  at  and 
long  before  the  times  of  the  delivery  of  the 
said  deeds,  and  has  been  continually  ever 
since,  a  church  organization,  formed  and  sub- 
sisting for  religious  purposes  only,  and  to  pro- 
mote and  advance  the  peculiar  tenets  of  the 
religious  sect  known  throughout  Illinois  as 
the  'Protestant  Episcopal  Church,'  and  be- 
longing to  the  diocese  aforesaid  from  and 
about  the  time  of  organization,  to  wit,  1856, 
and  differed  from  other  churches  of  this 
state,  members  of  said  diocese,  only  in  the 


lack  of  such  corporate  aitlty,"  "And  in  vir- 
tue and  effect,  and  to  all  intents  and  purposes, 
was  precisely  the  same  as  if  it  had  been  duly 
Incorporated,  excepting  only  the  legal,  tecbr 
nlcal  fact  that  it  liad  not  complied  with  the 
statute  of  the  state  of  Illinois  in  filing  its  cer- 
tificate of  organization  with  the  recorder  of 
said  Dekalb  county,  and  therefore  is  and  was 
within  the  statute  of  this  state,  and  the  policy 
of  its  laws,  prohibiting  religious  corporations 
from  owning  and  holding  lands  in  excess  of 
a  stated  amount;  or  it  should  be  held,  under 
the  law,  incapable  of  taking  or  holding  title 
to  any  real  estate  whatever."  This  para- 
graph was  demurred  to,  and  the  demurrer 
sustained,  leaving  the  cause  to  go  to  a  hear- 
ing on  the  rest  of  the  bill.  The  bill  further 
alleged  that  the  condition  contained  in  said 
first-mentioned  deed  has  been  broken,  be- 
cause the  lands  described  have  been  used  for 
other  than  church  purposes,  and  that,  if  any 
title  ever  passed  by  said  deed,  such  title  hsjg, 
by  the  reason  of  the  breaking  of  such  condi- 
tion, reverted  as  provided  in  said  deed.  The 
parish  was  organized  in  1856  as  a  part  of  the 
machinery  of  the  diocese  of  Illinois.  At  that 
time  its  purposes  were  religious  altogether, 
and  it  has  generally  been  maintained  as  a 
parish  and  church  organization  since  that 
time.  Some  of  the  early  records  of  Dekalb 
county,  and  the  early  records  of  the  churci), 
were  missing,  and  could  not  be  produced  on 
the  trial.  No  certificate  of  organization  of 
the  church  was  found. 

Games  &  Dunton  and  W.  B.  Plum,  for  ap- 
pellanU.    Botsford  A  Wayne,  for  appellees. 

CARTER,  J.  (after  stating  the  facts).  Q^be 
trial  court  fotmd  that  the  defendant  society 
was  not  a  corporation,  and  did  not  come  with; 
in  the  provisions  of  the  statute  prohibiting 
corporations  formed  for  religious  worship 
from  holding  more  than  10  acres  of  land,  and 
found,  also,  that  the  condition  in  the  first 
deed,  conveying  the  lots  in  question  for 
church  purposes  only,  had  not  been  broken 
by  the  renting  of  such  lots  and  using  the  rents 
for  chiux:h  purposes.  After  a  caxeful  consid- 
eration of  the  evidence  and  the  law  applicable 
thereto,  we  are  satisfied  that  the  case  was 
correctiy  decided  by  the  learned  chancellor 
in  the  circuit  comt.  It  has  been  repeatedly 
held  by  this  court  that  the  statute  of  43  Ellz, 
c.  4,  is  in  force  in  this  state,  and  that  gifts 
to  charitable  uses  are,  by  force  of  that  statute, 
excluded  from  the  operation  of  the  rule 
against  perpetuities.  °  Heuser  v.  Harris,  42  IlL 
425;  Andrews  v.  Andrews,  110  III.  223;  Cre- 
rar  v.  Williams,  145  IH.  625,  34  N.  E.  467.  It 
is  also  established  that  a  gift  for  the  sup- 
port of  chm-cbes,  or  to  i)ay  the  expense  of 
preaching  any  particular  religious  doctrine, 
comes  within  the  equity,  and  therefore  vrith- 
in  the  spirit,  of  that  statute,  as  a  gift  for  a 
charitable  use.  Andrews  v.  Andrews,  110  J\L 
223;  Crerar  v.  Williams.  145  Rl.  625,  84  N.  B. 
467;  Hunt  v.  Fowler,  121  lU.  260,  12  N.  B. 
331,  and  17  N.  B.  491.    It  is  true  that  the 
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questions  presented  for  decision  bytbls  rec- 
ord, so  far  as  they,  or  those  of  a  kindred  na- 
ture, hare  heretofore  come  before  this  court 
for  consideration,  have  arisen  xmAee  wills, 
and  not  deeds.  But  we  do  not  understand  the 
counsel  for  appellants  to  insist  that  the  deeds 
In  question  are  void  on  the  ground  that,  being 
made  to  the  officers  of  an  unincorporated  so- 
ciety, to  trust  for  such  society  or  its  members, 
or  directly  to  such  unincorporated  society, 
there  was  no  grantee  capable  In  law  of  tak- 
ing by  deed.  If  the  grant  were  not  one  made 
as  a  gift  for  a  charitable  or  pious  use,  and  bo 
not  brought  within  the  saving  provisions  of 
the  statute  of  43  Eliz.,  It  might  be  contended 
that  the  deeds  would  be  void  for  want  of  a 
grantee  capable  of  taking.  Association  v. 
SchoUer,  10  Minn.  331  (Gil.  200).  But  we  are 
of  the  opinion,  conceding  that  the  religious 
society  In  question  was  not  Incorporated,  tliat 
the  conveyances  were  made  to  the  rector, 
churchwardens,  and  vestrymen  of  the  society, 
In  their  official  capacity,  In  trust  for  a  char- 
itable and  pious  use,  and  are  within  the  pro- 
visions of  the  statute  In  question,  aad  are 
not  void  for  want  of  a  grantee  capable  of  tak- 
tagf  by  deed,  but  will  be  upheld  and  enforced 
In  equity,  unless  rendered  invalid  upon  oth- 
er grounds  urged  by  counsel,  and  referred  to 
below.  Judd  v.  Woodruff,  2  .Boot,  298;  20 
Am.  &  Eng.  Enc.  Law,  804;  Ferrarla  v.  Vas- 
concelles,  31  III.  25.  The  conveyances  in  ques- 
tion were  made  to  the  rector,  churchwardens, 
and  vestrymen  of  this  unincorporated  re- 
ligious society;  the  one,  conveying  the  160 
acres,  being  "upon  the  express  condition  and 
trust  that  the  rents,  issues,  and  profits  be  de- 
voted to  and  used  for  the  payment,  so  far  as 
it  may  go,  of  the  salary  of  the  rectors  of  said 
parish  forever,"  and  the  other,  conveying  the 
lots,  being  upon  condition  tliat  they  were  to 
be  used  for  church  purposes  only.  Both  were 
given  for  the  consideration  of  love  and  affec- 
tion for  the  church  and  parish.  It  Is  clear 
that  these  conveyances  constituted  a  gift  In 
trust  for  a  charitable  use.  Ferrarla  v.  Vas- 
concelles,  23  111.  456,  31  IlL  26;  20  Am.  &  Eng. 
Enc.  Law,  805-809.  And  In  such  a  case  a 
court  of  equity  will  be  inclined  to  lend  its  aid 
in  carrying  out  the  purpose  ot  the  donor,  and 
to  give  effect  to  the  trust.  If  it  can  be  done 
consistently  with  existing  laws.  The  ques- 
tions so  far  considered  have  been  so  often 
and  so  uniformly  decided  that  we  deem  any 
further  discussion  of  them,  and  citation  of  au- 
thority in  support  of  thepositlon  hereassumed 
unnecessary. 

It  Is,  however,  contended— and  this  is  the 
principal  question  in  the  case— that  this  so- 
ciety should  be  held  to  be  an  Incorporated 
church  or  religious  society,  under  the  laws 
of  this  state,  or  that.  If  It  be  not  held  to  be  a 
corporation,  still,  inasmuch  as  incorporated 
religious  societies  are  by  the  statute  prohib- 
ited from  taking  or  boldtog  more  than  10 
(now  20)  acres  of  land,  it  Is  contended  that, 
on  the  grounds  of  public  policy,  the  prohibi- 
tion must  extend  to  all  such  societies,  wheth- 


er Incorporated  or  not  In  support  of  the  flrat 
branch  of  this  contention.  It  is  said  that  by 
the  statute  in  relation  to  the  incorporation  of 
religious  societleB  in  force  at  the  time  of  the 
organization  of  the  church,  to  1856,  viz.  Rev. 
St.  1845,  c.  25,  p.  120  (See  1  Adams  &  D. 
Real  Est  St  p.  342),  it  was  made  the  duly 
of  the  society  or  Its  trustees  to  make  and  file 
with  the  recorder  of  deeds  the  certificate  re- 
quired by  section  46  of  that  act,  and  thus  be- 
come Incorporated.  And  it  is  further  said 
that  because  of  the  destruction  of  one  of  the 
early  records  of  the  church,  and  also  one  of 
the  early  records  of  Dekalb  county,  it  is  left 
imcertain  whether  the  duty  Imposed  by  the 
statute  was  performed  or  not,  and  that  the 
presumption  must  be  todulged  that  the  duty 
imposed  by  the  statute  was  performed,  the 
law  compiled  with,  the  certificate  made  and 
filed,  and  the  society  thus  duly  incorporated. 
It  is,  however,  evident  that  the  statute  to 
question  did  not  make  it  obligatory  upon  all 
voltmtary  religious  societies  to  become  tocor- 
porated,  but  merely  prescribed  the  mode  by 
which  they  might  incorporate;  and  there  be- 
ing no  evidence  that  this  society  ever  took  any 
of  the  steps  prescribed  by  the  statute  to  be- 
come Incorporated,  or  that  It  ever  assumed  to 
act  as  a  corporation,  It  would  be  carrying  the 
doctrtoe  of  presumptive  evidence  too  far  to 
presume  such  incorporation.  It  is  a  matter 
of  common  knowledge  that  there  tiave  been 
in  existence  in  this  state  many  such  unto- 
corporated  societies, and, so  faras  theevldence 
discloses,  this  was  one  of  them.  In  Ferrarla 
V.  Vasconcelles,  23  III.  456,  where  this  court 
beld  that  the  steps  taken  in  attempting  to 
Incorporate  a  religious  society  under  the  act 
at  1845  were  Insufficient  to  create  a  corpora- 
tion, Mr.  Justice  Walker  said:  "The  stat- 
ute must  be  at  least  substantially  complied 
with,  in  its  provisions,  and  all  of  Its  express 
requirements  must  be  observed.  We  have  no 
power  to  dipense  with  such  requirements,  and 
render  illegal  acts  valid  and  binding.  It  Is 
not  within  the  province  of  the  court  to  ques- 
tion the  propriety  of  such  requirements,  when 
imposed  by  the  legislature;  and  to  this  case 
they  are  few,  simple,  and  easily  performed. 
But  whether  they  are  the  most  salutary  is  not 
a  question  which  we  can  consider.  They  have 
been  Imposed  as  a  condition  to  the  organiza- 
tion of  these  corporations,  and  must  be  per- 
formed befbre  corporate  rights  can  attach. 
And  this  Is  expressly  declared  to  be  the  leg- 
islative win  by  the  latter  clause  of  the  forty- 
ninth  section." 

The  contention  that  public  policy  requires 
that  the  statutory  limitation  on  the  power  to 
take  and  hold  real  estate  should  be  Imposed 
on  these  unincorporated  religious  societies  by 
judicial  decree  is,  we  think,  equally  unten- 
able. Upon  becoming  incorporated,  certain 
legal  rights  are  acquired,  and  certain  burdens 
assumed,  as  provided  by  the  statute.  With- 
out Incorporating,  these  societies  cannot  ex- 
ercise these  rights  that  pertain  to  corpoifltions, 
and  they  otight  not  to'  be  required  to  assume 
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the  corresponding  bnrdens,  at  least  anlesB  the 
statute  so  directs.  As  pcdnted  out  In  Fena- 
ria  T.  Vasconcelles,  supra,  and  other  cases, 
there  are  marked  distinctions  In  the  powers, 
property  rights,  and  duties  of  the  two  kinds 
of  organizations.  Robertson  v.  Bullions,  11 
N.  Y.  243,  2GS.  There  are  many  corporations 
closely  allied  to  these  church  organizations 
which  have  been  held  not  subject  to  the  10- 
acre  limitation.  Yet  It  might  as  reasonably 
as  here  be  contended  that  public  policy  re- 
quires that  they  be  Included  in  what  is  usu- 
ally denominated  "religious  corporations,"  or 
corporations  organized  for  religious  worship. 
Hamsher  t.  Hamsher.  132  111.  273,  23  N.  B. 
1123;  GUmer  t.  Stone,  120  U.  S.  688,  7  Sup. 
Ct.  689;  Germain  r.  Baltes,  113  lU.  29.  In 
Andrews  t.  Andrews,  supra,  it  was  urged 
that  public  policy  requires  that  the  value  as 
well  as  the  number  of  acres  should  be  limit- 
ed, but  It  was  there  said  that  it  was  "a  soffl- 
dent  answer  to  say  the  statute  has  author- 
ized such  bodies  to  acquire  and  hold  not  ex- 
ceeding ten  acres  of  land  without  any  limit  as 
to  value  or  income."  Yet  10  acres  of  hmd 
In  some  parts  of  the  state  might  not  be  of 
much  value,  while  In  a  large  city  it  would 
be  worth  many  millions.  It  is  for  the  law- 
making power  to  determine  what  the  limit 
shall  be,  and  upon  what  bodies  it  shall  be  im- 
posed; and,  unless  that  power  Imposes  on 
unincorporated  religious  societies  the  same  re- 
strictions It  has  placed  upon  those  becoming 
incorporated.  It  is  not  within  the  province 
of  the  courts  to  do  so.  The  decree  of  the 
circuit  court  will  be  affli-med.  Decree  af- 
firmed. 
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(Supreme  Court  of  Illinois.     Nov.  1.  1895). 

Appeal— Claims  aoainst  Dboedbmts. 

A  proceeding  in  the  connty  court  for  al- 
lowance of  a  claim  against  the  estate  of  a  de- 
cedent is  not  a  suit  or  proceeding  at  law  or  in 
chancery,  within  the  purview  of  Act  June  6, 
1887,  providin|;  for  appeals  from  county  to  ap- 
pellate courts  m  all  suits  or  proceedings  at  law 
or  in  chancery. 

Error  to  appellate  court.  Second  district 
Action  by  Chauncy  M.  Cable  against  Rob- 
ert J.  Grler,  executor  of  Sarah  I^fTerty. 
Plaintiff  obtained  Judgment,  which  was  af- 
firmed by  the  appellate  court  53  111.  App. 
350.    Defendant  brings  error.    A£9rmed. 

Kirkpatrlck  &  Alexander,  for  philntlff  in 
error.  G.  B.  Morgan,  J.  H.  Hanley,  and  J. 
H.  Connell,  for  defendant  in  error. 

BAILEY,  J.  In  this  case,  Chauncy  M.  Ca- 
ble filed,  in  the  county  court  of  Warren 
county,  a  claim  against  the  estate  of  Sarah 
Lafferty,  deceased,  for  services  rendered  by 
the  claimant  to  the  deceased  in  her  life- 

t  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


time;  and,  the  claim  being  contested  by  Rob- 
ert J.  Grler,  the  executor  of  the  last  will 
and  testament  of  the  deceased,  a  trial  was 
had  In  the  county  court,  resulting  in  a  Judg- 
ment disallowing  the  claim.  The  claimant 
thereupon  prayed  and  perfected  an  appeal  to 
the  circuit  court  of  Warren  county,  where, 
on  trial  before  the  court  and  a  Jury,  a  ver- 
dict was  rendered  in  favor  of  the  claimant 
for  $1,000.  That  verdict  being  set  aside  by 
the  court,  the  cause  was  again  tried  by  a 
jury,  and  a  verdict  rendered  in  favor  of  the 
executor.  A  Judgment  having  been  render- 
ed on  that  vOTdlct  the  canae  was  taken  by 
the  claimant  to  the  appellate  court  by  ap- 
peal, where  the  Judgment  was  reversed,  and 
the  cause  remanded.  45  111.  App.  407.  A 
third  trial  was  then  had  in  the  clrcnit  court 
resulting  in  a  verdict  in  favor  of  the  claim- 
ant for  11,000,  and  Judgment  was  rendered 
accordingly.  On  appeal  to  the  appellate 
cotu^  that  Judgment  was  affirmed,  and  this 
appeal  is  from  the  Judgment  of  affirmance. 
63  ni.  App.  350. 

After  the  cause  was  remanded  by  the  ap- 
pellate court  to  the  circult'court,-  the  execu- 
tor entered  his  motion  in  the  last-named 
court  to  dismiss  the  cause  out  of  that  court, 
on  the  ground  that  appeals  from  the  final 
Judgments  of  county  courts  in  cases  of  this 
ctiaracter  should  be  taken  to  the  appellate 
court  and  not  to  the  circuit  court,  and  that 
the  circuit  court  was,  therefore,  without  Ju- 
risdiction. The  claimant  on  the  other  hand, 
In  answer  to  the  motion,  offered  evidence 
tending  to  show  that  the  cause  was  removed 
from  the  county  court  to  the  circuit  court  by 
agreement  and  stipulation  of  the  parties. 
The  motion  to  dismiss  was  overruled,  and 
the  correctness  of  that  ruling  of  the  court 
constitutes  the  prlncliml  question  presented 
by  the  present  appeal. 

Whether  the  cause  was  removed  from  the 
county  court  to  the  circuit  court  by  stipula- 
tion of  the  parties  or  not  It  Bufflciently  ap- 
pears that  the  parties  Joined  in  trying  the 
cause  in  the  circuit  court  twice,  without  any 
objection  to  the  Jurisdiction  of  the  court, 
and  it  would  seem  that  such  conduct  on  tbo 
parf  of  the  executor  should  estop  him  from 
questioning  the  Jurisdiction  of  that  court  on 
a  third  trial.  There  can  be  no  doubt  that 
the  circuit  court,  being  a  court  of  general 
original  Jurisdiction,  Is  vested  by  law  with 
Jurisdiction  of  the  subject-matter  of  suits 
against  executors  to  recover  claims  against 
the  estates  of  testators;  and  It  would  seem 
that,  where  a  controversy  of  that  character 
is  brought  before  that  court  by  the  express 
or  tacit  agreement  of  the  parties,  the  court 
has  Jurisdiction  of  both  the  subject-matter 
and  of  the  persons  of  the  parties  litigant 
wholly  irrespective  of  the  fact  that  the  litiga- 
tion was  originally  commenced  before  the 
county  court.  While  consent  cannot  give 
Jurisdiction  of  a  subject-matter  to  a  court  not 
vested  by  law  with  such  Jurisdiction,  yet 


Digitized  by 


Google 


896 


NORTHEASTBEN  RBPOBTER,  Vol.  42. 


{DL 


wbti^  the  parties  appear  before  a  conrt  of 
competent  Jurisdiction,  and  submit  to  It  their 
controversies  for  adjudication,  the  court  ac- 
quires full  power  to  try  the  case  and  render 
judgment,  wholly  Independent  of  the  charac- 
ter of  the  original  process  by  which  the  case 
is  nominally  brought  within  Its  jurisdiction. 
But,  while  we  are  conyinced  of  the  sound- 
ness of  these  views^  and  of  their  applicabili- 
ty to  the  record  before  us,  we  are  disposed 
to  place  our  decision  upon  the  ground  that 
under  our  statutes  regulating  appeals  as  they 
now  exist,  appeals  from  judgments  of  county 
courts  allowing  or  disallowing  claims  against 
the  estates  of  decedents  are  required  to  be 
taken  to  the  circuit  court,  and  not  to  the  ap> 
pellate  court  The  statiitea  bearing  upon 
the  question  as  they  stood  prior  to  the  act 
of  18S7  amending  section  3  of  the  appellate 
court  act  consisted  of  section  68  of  the  act 
In  relation  to  the  administration  of  estates, 
and  sections  122  and  123  of  the  act  in  relation 
to  county  courts.  Section  68  of  the  act  in 
relation  to  the  administration  of  estates  is 
as  follows:  "In  all  cases  of  the  allowance 
or  rejection  of  claims  by  the  county  court, 
as  provided  in  this  act,  either  party  may 
take  an  appeal  from  the  decision  rendered 
to  the  circuit  court  of  the  same  county,  in 
the  same  time  and  manner  appeals  are  now 
taken  from  justices  of  the  peace  to  the  cir- 
cuit courts,  by  appellant  giving  good  and 
aufflclent  bond,  with  security,  to  be  approv- 
ed by  the  county  judge;  and  such  appeals 
shall  be  tried  de  novo  in  the  circuit  court" 
Sections  122  and  123  of  the  aet  in  relation  to 
county  courts  are  aa  follows:  "Sec.  122.  Ap- 
peals may  be  taken  from  the  final  orders, 
judgments  and  decrees  of  the  county  courts 
to  the  circuit  courts  in  their  respective  coun- 
ties in  all  matters  except  as  provided  in  the 
following  section,  upon  the  appellant  giving 
bond  and  security  in  such  amount  and  ui>on 
such  conditions  as  the  court  shall  approve, 
except  as  otherwise  provided  by  law.  Upon 
such  appeal,  the  case  shall  be  tried  de  novo." 
"Sec.  123.  Appeals  and  writs  of  error  may 
be  taken  and  prosecuted  from  the  final  oi^ 
ders,  judgments  and  decrees  of  the  coun- 
ty court  to  the  supreme  court  or  appellate 
court,  should  such  a  court  be  estalrfished  by 
law,  in  proceedings  for  the  sale  of  lands 
for  taxes  and  special  assessments,  and  In 
all  common  law  and  attachment  cases,  and 
cases  of  forcible  detainer  and  forcible  en- 
try and  detainer."  Section  8  of  the  appel- 
late court  act,  as  amended'  June  6,  18S7,  so 
far  as  It  has  any  bearing  upon  the  ques- 
tion now  before  us.  Is  as  follows:  "The  said 
appellate  courts  created  by  this  act  shall  ex- 
ercise appellate  jurisdiction  only,  and  have 
jurisdiction  of  all  matters  of  appeal  and 
writs  of  error  from  the  final  judgments,  or- 
ders or  decrees  of  any  of  the  circuit  courts, 
or  the  superior  court  of  Cook  county,  or 
county  courts,  or  from  the  city  courts.  In  any 
SHit  or  proceeding  at  law  or  in  chancery, 


other  than  criminal  cases  not  misdemeanors, 
and  cases  Involving  a  franchise  or  freehold 
or  the  validity  of  a  statute." 

In  Union  Trust  Co.  v.  Trumbull,  137  IlL 
146,  27  N.  E.  24,  we  considered  section  8  of 
the  appellate  court  act,  as  amended  in  1887, 
in  its  bearing  upon  section  122  of  the  county 
court  act  snd  reached  the  conclusion  that  it 
had  the  effect,  by  implication,  of  repealing 
so  much  of  section  122  as  ima  in  conflict 
with  it  That  case  was  a  controversy  in  the 
county  court  between  different  creditors  as  to 
their  respective  rights  to  certain  property  as- 
signed by  their  debtors  by  a  voluntary  as- 
signment for  the  l>enefit  of  creditors,  and 
from  the  final  decree,  in  which  an  appeal  had 
been  taken  to  the  appellate  court  and  thence 
to  this  court  As  It  was  neither  a  common 
law  nor  attachment  case,  or  belonging  to 
either  of  the  classes  of  cases  mentioned  In 
section  123  of  the  county  court  act  it  was 
clear  that,  if  section  122  had  been  in  force, 
the  appeal  could  have  been  properly  taken 
only  from  the  county  court  to  the  circuit 
court  But  the  case  was  held  to  be  a  pro- 
ceeding in  chancery,  within  the  meaning  of 
section  8  of  the  appellate  court  act  as  amend- 
ed, and  that  section  122,  so  far  as  it  applied 
to  such  case,  was  repealed,  and  that,  under 
the  provisions  of  the  appellate  court  act,  the 
appeal  was  properly  taken  to  the  appellate 
court  Lee  v.  People,  140  111.  636,  30  N.  E. 
690,  was  a  bastardy  case,  in  which  an  ap- 
peal from  the  final  judgment  of  the  county 
conrt  was  taken  to  the  appellate  court,  and 
thence  to  this  court.  The  question  was 
whether  the  appeal  was  properly  taken  to 
the  appellate  court.  The  case  was  clearly 
one  In  which,  if  section  122  of  the  county 
court  act  was  in  force,  the  appeal  should 
have  been  taken  to  the  circuit  court;  but  it 
was  held  to  be  a  proceeding  at  law,  vrithin 
the  meaning  of  section  8  of  the  appellate 
court  act  iu^d  consequently  that  the  appeal 
was  properly  taken  to  the  appellate  court. 

If,  then,  it  be  admitted,  as  we  think  it 
mnst,  that  section  8  of  the  appellate  court 
act  as  amended  in  1887,  effected,  by  implica- 
tion, a  repeal  of  section  122  of  the  county 
court  act  so  far  as  the  latter  section  was  in- 
consistent with  it,  it  must  be  held,  upon  pre- 
cisely the  same  ground,  that  it  operates  as 
a  repeal  of  section  68  of  the  act  in  relation 
to  the  administration  of  estates,  and  in  so 
far  as  that  section  is  Inconsistent  with  It 
The  question  presented,  then,  is  whether 
proceedings  for  the  presentation,  proof,  and 
allowance  of  claims  against  the  estate  of  de- 
cedents are  suits  or  proceedings  at  law  or  in 
chancery.  If  they  are,  the  appeal  should 
have  been  taken  to  the  appellate  court,  as 
provided  by  section  8  of  the  appellate  court 
act.  If  they  are  not,  the  appeal  was  prop- 
erly taken  to  the  circuit  court  under  the  pro- 
visions of  section  68  of  the  act  In  relation  to 
the  administration  of  estates.  We  are  of 
the  opinion  that  the  proceedings  provided  by 
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law  in  this  state  for  the  presentatloD  and  al- 
lowance of  claims  against  tbe  estates  of  de- 
cedents are,  In  no  proper  sense,  suits  or  pro- 
ceedings at  law  or  In  chancery,  but  purely 
statutory  proceedings  provided  for  the 
prompt  and  summary  presentation,  allow- 
ance, and  classification  of  all  Just  claims 
against  such  estates.  In  some  states  claims 
are  only  required  to  be  presented  to  the  ex- 
ecutor or  administrator,  and  bis  settlement 
of  them  in  due  season  obviates  all  further 
proceedings  on  tbe  claimant's  part,  while  his 
refusal  or  neglect  to  settle  throws  the  claim- 
ant back  upon  his  usual  remedies  at  law, 
and  the  probate  tribunal  passes,  not  upon 
individual  claims,  but  only  upon  his  admin- 
istrati6n  -account^  with  its  various  items, 
and  not  in  advance  ot  payment,  but  after 
payment  has  been  made.  Schouler,  Bx'rs,  $ 
420.  And  this  Is  believed  to  have  been  sub- 
stantially the  mode  pursued  In  tbe  adminis- 
tration of  estates  in  England.  But  In  tills 
state  each  separate  item  must  be  presented 
to  and  allowed  by  the  court  exercising  pro- 
bate jurisdiction,  and  assigned  to  its  proper 
class,  before  payment  can  properly  be  made. 
For  tbe  purpose  of  having  claims  against  the 
estate  presented  and  adjusted,  tbe  statute 
requires  every  executor  or  administrator  to 
fix  upon  a  term  of  court  within  six  months  ot 
tbe  date  of  his  qualification  for  tbe  adjust- 
ment of  claims  against  the  decedent,  and  to 
publish  a  certain  notice  requesting  all  per- 
sons having  claims  against  the  estate  to  at- 
tend the  term  so  fixed  upon,  for  tbe  purpose 
of  having  their  claims  adjusted;  and  it  is 
provided  that,  if  tiie  claimant  appears  and 
produces  his  claim  In  writing,  and  no  objec- 
tion thereto  is  made  by  the  executor  or  ad- 
ministrator, or  by  the  widow,  hetrs,  or  others 
interested,  and  the  claimant  awears  that  bis 
claim  is  just  and  unpaid  after  allowing  all 
just  credits,  the  court  may  allow  the  claim 
vrithout  further  evidence.  But,  if  objection 
Is  made  to  the  claim  by  tbe  executor,  admin- 
istrator, widow,  heirs,  or  others  interested,  it 
shall  not  be  allowed  without  further  and 
sufficient  evidence,  and  the  court  may  allow 
either  party  further  time  to  produce  evidence 
In  his  favor;  and  It  is  further  provided  that 
the  case  shall  be  tried  and  determined  as 
other  suits  at  law,  either  party  having  a 
right  to  demand  a  jury  of  six  or  twelve  men. 
Provision  is  also  made  for  tbe  subsequent 
presentation  of  claims  by  such  claimants  as 
fall  to  present  them  for  adjustment  at  the 
term  selected,  and  for  summons  to  the  exec- 
ntor  or  administrator;  and  upon  the  service 
of  summons  or  the  voluntary  appearance  of 
tho  executor  or  administrator  the  same  pro- 
ceedings may  be  had  as  if  tbe  claim  had  been 
presented  at  the  time  fixed  for  the  adjust- 
ment of  claims  against  tbe  estate.  Provi- 
sion is  made  for  the  allowance  of  claims  not 
due  after  deducting  a  prc^»er  rebate  for  in- 
terest, and  also  for  the  allowance  of  set-offs 
in  favor  of  the  estate.  Rev.  St.  c.  3,  S  00  et 
seq.    In  all  of  its  essential  features  this  pro- 


ceeding is  distinctively  statutory.  The  mere 
fact  that  when  a  claim  Is  contested,  so  as  to 
necessitate  a  trial,  the  trial  is  to  be  con- 
ducted in  the  same  way  In  which  suits  at 
law  are  tried,  cannot  of  itself  have  the  effect 
of  converting  a  purely  statutory  proceeding 
Into  a  salt  or  proceeding  at  law.  In  all 
other  rc^itects  the  proceeding  Is  sui  generis, 
and  bears  no  analogy  to  proceedings  con- 
ducted according  to  the  forms  of  the  com- 
mon law.  No  written  pleadings  are  requir- 
ed. Thorp  y.  Ooewey.  85  lU.  611;  Wolf  v. 
Bealrd,  123  Ul.  S86,  15  N.  B.  161.  The  pro- 
ceeding is  not  governed  by  the  technical 
rules  which  apply  to  suits  at  law.  Scheel  v. 
Elidman,  68  lU.  193.  A  "suit  or  proceed- 
ing at  law,"  as  those  terms  are  used  In  sec- 
tion 8  of  the  appellate  court  act,  must  be  un- 
derstood to  mean  a  suit  or  proceeding  Insti- 
tuted and  carried  on  in  substantial  conform- 
ity with  the  forms  and  modes  prescribed  by 
the  common  law;  and  that  proceedings  for 
the  presentation  and  allowance  of  claims 
against  the  estates  of  deceased  persons  do 
not  come  within  that  definition  seems  to  us 
too  plain  for  serious  discussion.  They  bear 
a  closer  analogy  to  proceedings  for  tbe  pres- 
entation and  allowance  of  claims  in  bank- 
ruptcy or  insolvency,  or  t)efore  a  receiver  or 
master  In  cbanceiTr.  The  only  authority  cit- 
ed by  counsel  for  the  executor  to  show  that 
a  proceeding  before  the  county  court  for  the 
allowance  of  a  claim  against  tbe  estate  of  a 
deceased  person  Is  a  proceeding  at  law  Is 
Darling  v.  McDonald,  101  III.  374,  but  in 
that  case  the  suit  which  was  held  to  be  a 
"cause  in  law"  was  a  suit  in  assumpsit, 
brought  against  an  executor  in  the  circuit 
court;  the  question  being  whether  that  court 
had  jurisdiction  of  suits  against  executors  to 
recover  upon  an  indebtedness  due  from  tbe 
testator,  under  the  provision  of  the  constitu- 
tion whi<4  gives  to  circuit  courts  jurisdiction 
of  all  cases  in  law.  Manifestly  this  case  has 
no  bearing  upon  the  proposition  in  support 
of  which  it  is  cited.  Our  conclusion,  then, 
is  that  this  is  not  a  suit  or  proceeding  at  law 
or  in  chancery,  within  the  lueaning  of  sec- 
tion S  of  the  appellate  court  act,  and  that 
tbe  appeal  therefore  was  properly  taken 
from  the  county  court  to  the  circuit  court 

The  counsel  for  the  executor  have  assign- 
ed various  errors  upon  the  Ailings  of  the 
court  in  the  admission  of  evidence,  and  in 
the  giving  and  refusing  of  instructions.  To 
discuss  all  the  points  thus  made  in  detail 
would  be  a  burdensome  as  well  as  a  useless 
task.  We  have  examined  the  record  with 
care,  aided  by  such  suggestions  as  counsel 
have  seen  proper  to  submit,  and  have  reach- 
ed the  conclusion  that  in  all  these  rulings  ol 
the  court  there  Is  no  reversible  error.  Some 
of  the  questions  which  the  court  allowed  to 
be  put  to  the  witnesses  were  in  some  re- 
spects improper,  and  the  objections  thereto 
should  have  been  sustained.  But  when  all 
the  evidence  is  considered  we  are  of  the  opin- 
ion that  ho  material  injury  has  resulted  to 
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the  executor.  Aa  to  tbe  instructions,  all 
that  need  be  said  is  tliat  a  considerable  num- 
ber of  instructions  were  given  for  each  par- 
ty, and  quite  a  number  aslced  on  behalf  of 
the  executor  were  refused.  The  proxwsi- 
tions  of  law  embodied  in  the  refused  instruc- 
tions, so  far  as  they  were  proper  and  mate- 
rial, were  contained,  in  substance,  in  those 
given.  Some  of  tbe  instructions  given  for 
the  claimant  were  inaccurate,  but  'the  inac- 
curacies were  not  of  a  character  which,  in 
view  of  all  the  evidence  and  the  Instructions 
given,  could  have  affected  the  case  of  the 
executor  prejudicially.  We  find  no  material 
error  for  which  the  judgment  should  be  re- 
versed, and  it  will  accordingly  be  affirmed. 
Judgment  affirmed. 

BAKER,  J.   I  concur  in  the  conclusion, 
but  not  In  all  that  is  said  In  the  opinion. 


OBI  111.  1«4) 

RAILWAY     PASSENGER     &     FREIGHT 
CONDUCTORS'  MUTUAL  AID  &  BEN- 
EFIT ASS'N  V.  TUCKER.  1 

(Supreme  Court  of  Illinois.     May  15, 1895.)  * 

UcTDAL  Benefit  Iksorancg— Waivsr  or  Condi- 
tions—Intkeest. 

1.  The  rule  that  ronditions  of  forfeiture  in 
an  insurance  policy  may  be  waived  by  the  in- 
surer applies  as  well  to  mutual  benefit  asso- 
ciations as  to  incorimrated  companies.  54  111. 
App,  445.  affirmed. 

2.  Where  a  member  of  a  mutual  benefit  as- 
sociation is  delinquent  in  paying  his  assessments 
17  times  out  of  20,  and  the  aasociation  always 
receiycs  _  his  money  when  tendered  after  the 
proper  time,  continues  to  levy  assessments  on 
him  until  his  death,  and  does  not  strike  his  name 
off  the  roll  of  membership  till  after  his  death, 
the  association  waives  the  ri^ht  to  declare  his 
membership  forfeited  for  delinquency.  54  111. 
App.  445,  aSirmed. 

3.  A  decision  of  the  board  of  directors  of  a 
mutual  benefit  association  as  to  the  right  of  the 
beneficiary  of  a  deceased  member  for  mortuary 
benefits  is  not  couclusive  under  a  constitution 
providing  that  such  board  shall  "decide  all  points 
of  dispute,  and  their  decision  shall  be  final." 
Association  v.  Robinson,  35  N.  B.  168,  147  111. 
138,  followed. 

4.  A  contract  of  membership  in  a  mutual 
benefit  association,  embodied  in  the  certificate 
of  membership,  the  constitution  and  by-laws, 
and  such  oral  evidence  as  is  necessary  to  con- 
nect them,  is  an  unwritten  contract,  in  an  ac- 
tion on  which  interest  is  not  recoverable. 

Appeal  from  appellate  court.  First  district 
Assumpsit  by  Lucy  J.  Swartz  Tucker 
against  the  Railway  Passenger  &  Freight 
Conductors'  Mutual  Aid  &  Benefit  Associa- 
tion. '  Plaintiff  obtained  judgment,  which  was 
affirmed  by  the  appellate  court.  54  111.  App. 
445.     Defendant  appeals.     Reversed. 

This  is  an  action  of  assumpsit,  brought  by 
appellee  in  July,  1800,  against  the  appellant, 
a  mutual  insurance  association  conducted 
upon  the  assessment  plan.  The  suit  is 
brought  by  the  appellee,  as  the  widow  of 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bur. 
*  Rehearing  denied  Octot>er  16,  1885. 


Sh»man  S.  Swartz,  deceased,  a  condnct(«, 
in  his  lifetime,  on  the  Chicago  &  Indiana 
Coal  Railroad  Company,  who  met  with  an 
accident  on  August  14,  1889,  and  died  on  the 
next  day  at  Goodland,  Ind.  Since  his  death, 
appellee  has  married  E.  H.  Tuclcer.  The  case 
was  tried  before  the  court  and  a  jury.  Ver- 
dict was  returned  In  favor  of  the  plaintiff  for 
^,000.  Motion  for  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict  The 
judgment  has  been  affirmed  by  the  appellate 
court  (54  111.  App.  445),  and  is  brought  here 
by  appeal  from  the  latter  court. 

The  declaration  sets  foiith  tbe  following 
certificate  of  membership:  "No.  3845.  Char- 
ter granted  December,  18T4.  Railway  Pas- 
senger and  Freight  Conductors'  Mutual  Aid 
and  Benefit  Association  for  the  United  States 
and  Canada.  Organized  under  the  laws  of 
the  state  of  Illinois.  Chicago,  October  24tb, 
1887.  This  is  to  certify  that  S.  S.  Swarts, 
residence,  Swanington,  Indiana,  is  a  member 
of  the  Railway  Passenger  and  Freight  Con- 
ductors' Mutual  Aid  and  Benefit  Associa- 
tion. Given  under  our  tiands  and  the  seal 
of  the  association  affixed.  Jno.  R.  Sandy, 
President  C.  Huntington,  Sec'y  &  Treas." 
The  declaration  also  sets  forth  in  full  the 
constitution  and  by-laws  of  the  association. 
The  preamble  and  articles  7  and  8  of  .the  con- 
stitution, fuid  articles  4,  5,  and  10  of  tbe  by- 
laws may  be  found  in  Association  v.  Loomis, 
142  111.  560,  32  N.  E.  424.  Articles  6  and  6 
of  the  constitution  and  section  2  of  article  11 
of  tbe  by-laws  may  be  found  in  Association 
T.  Robinson,  147  lU.  138,  35  N.  E.  1C8.  Arti- 
cle 4  of  tbe  constitution  is  as  follows:  "The 
secretary  and  treasurer  shall  receive  all 
moneys  paid  to  the  association,  Iceep  a  rec- 
ord of  the  same,  and  pay  the  same  out  on 
his  order,  indorsed  by  the  president  and  ap- 
proved by  a  majority  of  tbe  board  of  di- 
rectora  He  shall  I^eep  a  full  and  complete 
record  of  the  proceedings  and  all  business  of 
the  association,  and  be  required  to  make  a 
statement  of  its  progress,  and  the  names  of 
all  the  members,  annually  or  oftener,  when 
called  for  by  the  board  of  directors.  He 
shall,  after  each  annual  meeting,  issue  in 
proper  and  printed  form  a  statement  of  all 
transactions  of  tbe  association  during  the 
preceding  year.  He  shall  report  the  number 
of  actual  members,  the  number  having  with- 
drawn or  become  delinquent,  if  any,  and  the 
number  of  deaths  during  the  preceding  year, 
and  shall  distribute  a  copy  of  the  same  to 
each  and  every  member.  He  shall,  with  tbe 
advice  and  consent  of  tbe  president  and 
board  of  directors,  deposit  the  reserve  fund  in 
some  reliable  savings  instltutlcHi  or  bank,  at 
such  rate  of  interest  as  may  be  agreed  upon,  for 
tbe  benefit  of  the  association.  He  shall,  before 
entering  upon  the  discharge  of  the  duties  of  his 
office,  execute  a  bond,  with  a  good  and  sufficient 
surety,  to  be  approved  by  the  board  of  direct- 
ors, or  a  majority  thereof,  for  tbe  faithful 
discharge  of  the  same  He  shall  receive  as 
a  salary  such  amounts  as  may  be  fixed  or 
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agreed  upon  bj  tbe  board  of  dlrectors>"  Ar- 
ticle 6  of  the  by-laws  Is  as  follows:  "Any 
and  all  members  of  this  association  neglect- 
ing or  refusing  to  pay  any  assessment  for 
the  period  of  thirty  days  from  the  date  of 
such  assessment  shall  cease  to  be  a  member, 
and  tbe  secretary  shall  strike  his  name  from 
the  roll  of  membership,  and  he  shall  only  be 
readmitted  to  membership  upon  the  payment 
of  all  unpaid  assessments  and  an  additional 
fee  of  two  dollars.  Any  member  In  good 
standing  wishing  to  withdraw  from  the  as- 
sociation may  do  so  by  surrendering  to  the 
secretary  his  certificate  of  membership  and 
the  payment  of  all  dues  and  assessments  to 
date  of  such  withdrawal,  and  any  member  so 
withdrawing  may  again  become  a  member 
by  making  application  under  the  laws  and  la 
the  manner  governing  the  admission  of  new 
members."  The  officers  of  tbe  association 
consist  of  a  president,  one  or  more  vice  presi- 
dents, a  board  of  directors,  and  a  secretary, 
who  Is  also  treasurer.  The  latter  official  is 
called  the  "grand  secretary,"  and  is  tbe  chief 
executive  officer  managing  the  general  af- 
fairs and  routine  business  of  the  association. 
Tbe  membership,  which  Is  limited  to  1,500, 
is  divided  into  sections  or  divisions  named 
after  the  respective  railroads  on  which  the 
members  are  employed.  B!acb  division  has 
its  local  secretary.  It  seems  to  have  been 
the  practice  to  levy  the  assessments  upon 
the  Ist  day  of  each  month.  In  his  applica- 
tion to  become  a  member,  which  is  dated  Oc- 
tober 19,  1887.  Swartz  agrees  to  comply 
with  the  constitution,  by-laws,  rules,  and  reg- 
ulations of  the  association.  He  died  intes- 
tate. On  September  19,  1880,  the  local  sec- 
retary, HUdreth,  forwarded  from  Brazil,  Ind., 
proof  of  the  death  of  Swartz  to  the  grand 
secretary,  C.  Huntington,  at  Chicago.  On 
October  27, 1889,  at  a  regular  meeting  of  the 
board  of  directors,  the  claim  on  account  of 
the  death  of  Swartz  was  presented,  and  re- 
jected on  account  of  his  alleged  delinquency 
at  the  time  of  his  death,  and  his  alleged  for- 
feiture of  his  membership  by  nonpayment  of 
assessments. 

Peck,  Miller  &  Starr,  for  appellant  Greg- 
gory,  Booth  &  Harlan,  for  appellee. 

MAGBUDER,  J.  (after  stating  the  facts). 
The  second  plea  filed  by  the  present  appel- 
lant in  the  trial  court  avers  that  an  assessment 
of  $2.50  was  duly  made  upon  tbe  deceased, 
S.  S.  Swartz,  on  June  1,  18S9;  that  he  and 
plaintiff  below  (the  present  appellee)  were 
each  duly  notified,  but  did  not  pay  said  as- 
sessment, and  neglected  to  pay  the  same  for 
the  period  of  30  days  from  the  date  thereof; 
and  tiiat  he  thereby,  under  article  6  of  the 
by-laws,  ceased  to  be  a  member  in  his  life- 
time, to  wit,  on  July  1,  18S9.  Tbe  third  plea 
avers  that  an  assessment  of  same  amount 
was  duly  made  upon  said  Swartz  on  July  1, 
1889,  of  which  be  had  due  notice  on  that 
day,  but  that  he  did  not  pay  the  same,  and 
neglected  to  pay  it  for  the  period  of  30  days 


from  the  date  thereof;  and  that  thereby,  and 
because  of  said  by-law,  he  ceased  to  be  a 
member  in  his  lifetime,  on  July  31, 1889.  The 
replications  set  up  waiver  and  estoppel. 

The  court  instructed  the  Jury  that  the  de- 
fendant might  waive  a  condition  by  which 
the  rights  and  privileges  accruing  to  a  mem- 
ber would  be  forfeited;  that  such  waiver 
might  be  shown  either  by  express  agreement 
or  by  conduct  of  the  association  indicating 
that  the  assured  was  still  recognized  as  a 
memlier  of  the  society;  that  in  determining 
whether  he  was  so  recognized  as  a  member 
up  to  the  date  of  his  death  the  jury  might 
take  Into  consideration,  together  with  all 
the  other  facts  and  circumstances  in  evi- 
dence, such  testimony,  If  any  there  was,  as 
might  tend  to  show  that  the  defendant,  after 
such  forfeiture  had  accrued,  accepted  tbe 
payment  of  any  assessment  from  said  Swartz; 
or  testimony,  if  any  there  was,  tending  to 
show  that  ttie  defendant,  after  such  for- 
feiture had  accrued,  levied  upon  said  Swartz 
a  further  assessment.  The  defendant  except- 
ed to  the  instruction  so  given  to  the  Jury. 
We  are  of  opinion  tliat  no  error  was  commit- 
ted by  the  giving  of  such  Instruction.  Where 
a  life  insurance  policy  provides  for  a  for- 
feiture for  the  nonpayment  of  the  annual 
premium  on  or  before  a  specified  time,  such 
provision  Is  for  the  benefit  of  the  insurance 
company,  and  the  company  has  a  right  to 
waive  tbe  forfeiture,  and  dispense  with  a 
prompt  payment  of  the  premium  at  tbe  time 
when  it  is  due.  Unless  the  circumstances 
show  a  clear  intention  to  declare  a  forfeiture, 
it  will  not  be  enforced.  Where  the  practice 
of  the  company,  and  its  course  of  dealing 
with  the  Insured  and  others  iuiown  to  the 
insured,  has  been  such  as  to  Induce  a  belief 
that  so  much  of  the  contract  as  provides 
for  a  forfeiture  in  a  certain  event  will  not 
be  Insisted  upon,  the  company  will  not  be 
allowed  to  set  up  such  forfeiture  as  against 
one  in  whom  their  conduct  has  Induced  such 
belief.  Insurance  Co.  v.  Warner,  80  IlL  410. 
An  Insurance  company  has  the  option  to 
waive  a  condition  or  stipulation  made  In  its 
own  favor.  ForfeltTU-es  are  not  favored  in 
the  law,  and  courts  readily  seize  hold  of 
any  circumstances  that  indicate  an  Intent 
to  waive  a  forfeiture.  Insurance  Co.  v.  Nor- 
ton, 90  U.  S.  234.  "Any  agreement,  declara- 
tion, or  course  of  action  on  tbe  part  of  na 
insurance  company,  which  leads  a  party  in- 
sured honestly  to  believe  that,  by  conforming 
thereto,  a  forfeiture  of  bis  policy  will  not  be 
Incurred,  followed  by  due  conformity  on  his 
part,  will  and  ought  to  estop  the  company 
from  Insisting  upon  the  forfeiture,  though  it 
might  be  claimed  under  the  express  letter  of 
the  contract.  The  company  is  therefore  estop- 
ped from  enforcing  the  forfeiture."  Insur- 
ance Co.  V.  Unsell,  144  TJ.  S.  439,  12  Sup.  Ct. 
671. 

It  is  contended  by  counsel  for  appellant 
that  the  doctrine  of  waiver,  as  above  stated, 
applies  only 'to  insurance  companies  having 
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a  capital  stock  and  insuring  the  lives  of 
sti-angers,  and  that  it  has  no  application  to 
mutual  benefit  societies,  or  -  associations  es- 
tablished on  the  mutual  principle  plan.  Some 
cases  are  referred  to  which  seem  to  sustain 
the  contention  of  counsel,  but  this  court  Is 
committed  to  the  position  that  mutual  bene- 
fit associations  are  subject  to  the  application 
of  the  doctrine  of  waiver.  In  Association  t. 
Windover,  137  111.  417,  27  N.  B.  538,  we  held 
that  where,  by  the  terms  of  a  by-law  of  a 
mutual  benefit  association,  failure  to  pay  an 
assessment  within  30  days  after  notice  oper- 
ated as  a  forfeiture  of  membership,  such 
forfeiture  might  be  waived  by  the  associa- 
tion, and,  when  once  waived,  could  not  be 
asserted;  and  that  conduct  on  the  pffrt  of 
the  association'  inconsistent  with  an  intention 
to  insist  upon  a  forfeiture  was  evidence  of  a 
waiver,  If  not  an  actual  waiver.  What  acts 
will  In  all  cases  amount  to  a  waiver  of  a  for- 
feiture of  membership  in  a  mutual  benefit 
society  cannot  be  definitely  stated,  but  con- 
duct on  the  part  of  the  society,  which  amounts 
to  a  recognition  of  a  memljer's  daim  to  the 
continuing  rights  of  membership,  will  relieve 
him  from  the  consequences  of  his  default. 
The  receipt  of  assessments  after  default  in 
payment  is  a  common  form  of  waiver.  The 
question  of  waiver  is  in  most  cases  a  ques- 
tion of  fact  for  the  Jury.  16  Am.  &  Eng. 
Enc.  Law,  p.  83.  A  mutual  life  Insurance 
company  may  waive  a  forfeiture  by  making 
a  new  assessment  while  a  member  is  in  de- 
fault through  failure  to  pay  a  previous  as- 
sessment within  the  time  limited  by  the  by- 
laws. Stylow  V,  Insurance  Co.,  69  Wis.  224, 
34  N.  W.  151.  Where,  out  of  64  payments 
made  by  the  assured,  63  had  been  made  after 
the  time  limited  by  the  by-laws  had  ex- 
pired, and  no  conditions  were  insisted  upon 
for  reinstatement.  It  was  held  that  such  a 
course  of  conduct  of  the  company  estopped 
It  from  insisting  upon  a  forfeiture  for  non- 
payment withhi  such  time  without  giving 
personal  notice  that  thereafter  prompt  pay- 
ment would  be  required.  Id.  After  the  in- 
sured has  become  delinquent  for  nonpayment 
of  an  assessment  within  the  stipulated  time, 
the  company  waives  its  right  to  declare  the 
contract  forfeited  for  such  delinquency  If, 
with  knowledge  thereof,  it  makes  a  new  as- 
sessment. The  making  of  a  new  assessment 
is  a  recognition  of  the  continued  existence  of 
the  membership.  Sweetser  v.  Association,  117 
Ind.  97,  19  N.  E.  722;  Painter  v.  Association, 
131  Ind.  68,  30  N.  E.  876. 

In  the  present  case  the  undisputed  evi- 
dence shows  the  following  facts:  Out  of 
some  20  assessments  levied  upon  Swnrtz  he 
was  delinquent  on  17,  which  he  failed  to  pay 
within  the  30  days  limited  by  article  6  of 
the  by-laws;  in  some  instances  dela3rlng  pay- 
ment more  than  a  month  after  the  stipulated 
time;  and  yet  he  was  recognized  as  a  mem- 
ber up  to  the  time  of  his  death,  and  his  name 
was  not  stricken  from  the  roll  of  member- 
ship until  after  his  death.     On  June  1,  1880, 


an  assessment  was  levied  npon  Swartz,  of 
which  dne  notice  was  sent  to  the  local  sec- 
retary for  him,  but  he  did  not  pay  it  during 
the  month  of  June.  On  July  1,  1889,  anoth- 
er assessment  was  levied  upon  him,  which 
he  did  not  pay  during  the  month  of  July. 
On  August  1,  1889,  still  another  assessment 
was  levied  npon  him,  which  was  payable  30 
days  after  August  1st.  On  Angust  10,  1889, 
he  paid  the  June  assessment  to  the  local  sec- 
retary, and  promised  to  pay  the  others  on 
August  14,  1889,  when  he  was  to  receive  his 
pay  from  the  company  employing  him,  and 
the  local  secretary  agreed  to  wait  on  him 
until  that  time;  but  on  the  14th  he  was  in- 
jured, and  died  the  next  day.  On  August 
16,  1889,  the  local  secretary  remitted  the 
amount  of  the  June  assessment  to  the  grand 
secretary,  explaining  the  circumstances.  The 
local  secretary,  Hlldreth,  was  at  the  same 
time  In  default  for  the  nonpaymrat  of  the 
June,  July,  and  August  assessments,  and 
when  he  remitted  the  money  Swartz  had  giv- 
en him  for  the  June  assessment  he  also  re- 
mitted what  he  himself  owed  for  the  three 
unpaid  assessments.  The  money  of  Hlldreth 
was  accepted,  and,  although  he  did  not  pay 
the  additional  fee  specified  in  said  article  6. 
he  was  retained  as  a  member.  An  entry 
seems  to  have  been  made  at  first  upon  the 
books  showing  the  receipt  of  the  June  as- 
sessment paid  by  Swartz,  but  it  was  after- 
wai-ds  erased,  under  the  direction  of  the 
grand  secretary,  who  declined  to  receive  the 
money  of  Swartz,  and  on  August  19,  1889, 
returned  It  to  the  local  secretary,  stating  that 
Swartz  was  deltaquent  for  the  July  assess- 
ment. On  the  same  day— August  19th— an 
entry  was  made  on  the  books,  un^er  the  di- 
rection of  the  grand  secretary,  as  follows: 
"S.  S.  Swarts,  delinquent  July  1st,  1889."  It 
thus  appears  that  Swartz  was  not  declared  to 
be  a  delinquent  until  five  days  after  his 
death.  On  July  1,  1889,  under  a  strict  con- 
struction of  article  6  of  the  by-laws,  the  as- 
sociation.had  a  right  to  regai-d  Swartz  as  no 
longer  a  member,  because  he  had  neglected 
for  30  days  to  pay  the  assessment  made 
against  him  on  June  1,  1889;  but  they  made 
another  assessment  against  him  on  July  Ist, 
and  thereby  still  recognized  him  as  a  mem- 
iDer.  They  did  the  same  thing  on  August 
1st,  and  again  recognized  him  as  a  member. 
Article  5  of  the  constitution  provides  that 
"assessments  shall  be  only  made  by  author- 
ity of  the  board  of  directors."  It  must  be 
presumed  that  these  assessments  were  made 
by  authority  of  the  board.  Notices  of  them 
were  sent  by  the  grand  secretary,  who  rec- 
ognized and  dealt  with  Hlldreth  as  the  lo- 
cal secretary.  We  think  that  the  evidence 
tends  to  bring  this  case  within  the  scope  of 
the  above-stated  rules  in  regard  to  waiver. 
The  Jury  had  a  right  to  consider  the  fact? 
relating  to  the  June,  July,  and  August  as- 
sessments in  connection  with  the  previous 
conduct  of  the  association  towards  the  de- 
ceased in  the  matter  of  overdue  assessments, 


Digitized  by 


Google 


N.Y.) 


BELTZ  0.  CTTT  OF  YONKERS. 


iOl 


with  a  view  of  determining  whether  there 
was  really  a  waiver  of  bis  defaults  in  not 
complying  with  article  6  of  the  by-laws. 

The  fourth,  fifth,  and  sixth  pleas  set  or 
that  under  article  6  of  the  constlratlon  and 
article  4  of  the  by-laws  the  claim  of  plain- 
tiff, having  been  referred  to  the  board  of  di- 
rectors, and  heard,  considered,  and  rejected 
by  them,  their  decision  wag  final;  and,  as 
they  refused  to  approve  the  claim,  no  a» 
sesament  therefor  uad  been  or  could  be  made. 
The  proof  tends  to  show  that  the  claim  was 
submitted  to  the  board  of  directors  by  the 
local  secretary,  Bildreth,  and  not  by  appel- 
lee. J3ut,  Irrespective  of  the  mode  of  pre- 
senting the  claim  to  the  board,  the  dedslon 
of  that  body  apon  the  snbject  of  allowing  it 
Is  not  final  aa  to  appellee,  so  as  to  bar  her 
from  suing  the  association.  We  have  re- 
cently held  In  Association  v.  Robinson,  147 
111.  138,  35  N.  B.  168,  that  under  the  provi- 
sions of  the  constitution  and  by-laws  of  ap- 
pellant, as  above  referred  to,  the  board  of 
directors  of  the  association  has  no  power  to 
determine  conclusively  the  rights  of  a  bene- 
^dary  to  the  indemnity  provided  for. 

Some  other  objections  of  a  purely  technical 
character  are  noticed  by  connsd  in  their 
briefs,  bnt  we  do  not  deem  them  of  sufficient 
Importance  to  require  discussion.  There  Is, 
however,  an  error  in  one  of  the  instructions, 
resulting  in  the  rendition  of  a  verdict  for  too 
large  an  amount,  which  requires  a  reversal  of 
the  Judgment. 

The  court  instructed  the  Jury  as  follows: 
"If  you  find  from  the  evidence  and  under  the 
instructions  of  the  conrt  that  the  plaintiff 
is  entitled  to  recover,  your  verdict  will  be  for 
the  maximum  amount  specified  in  the  cer- 
tificate, less  three  assessmentSi  payable  in 
June,  July,  and  August,  1889,  and  interest 
at  five  per  cent,  from  November  1,  lbo9." 
The  maximum  amount  fixed  by  the  constitu- 
tion and  not  stated  in  the  certificate  Is  $2,600, 
and  therefore  |500  of  the  $3,000  tcr  which 
the  verdict  is  rendered  Is  for  Interest.  Ar- 
ticle 7  of  the  constitution  provides  that:  "In 
no  case  shall  a  greater  sum  than  twenty-five 
hundred  dollars  be  paid  to  a  memlier  or  his 
heirs  entitled  to  receive  the  same  on  account 
of  death  or  disability,  and  all  moneys  real- 
ized from  said  assessment  over  and  above 
that  sum  shall  be  jtald  into  the  treasury  of 
the  association  for  the  general  purposes  of 
its  business."  Article  8  provides:  "a%e 
amount  of  benefit  money  not  to  exceed  two 
thousand  five  hundred  dollars."  The  proof 
tends  to  show  that  there  were  about  1,290 
members,  so  that  an  assessment  pf  $2.60  upon 
each  was  sufficient  to  raise  $2,600.  There 
may  be  circumstances  under  which  a  member 
would  be  entitled  to  interest  on  the  max- 
tmnm  amount,  but  the  requirement  is  very 
positive  that  in  no. case  shall  a  greater  sum 
than  $2,600  be  paid,  etc.,  and  the  present 
Judgment  exceeds  $2,600  by  the  sum  of  $500. 
We  have  held  that  the  contract  embodied  in 
such  s  certificate  of  membership  as  Is  set 
v.42M.it.D0.6 — 2S 


out  in  the  declaration  in  this  case,  taken  In 
connection  with  the  constltuuon  and  by-laws 
of  the  association,  and  such  oral  evidence  as 
la  necessary  to  link  together  the  written  and 
unwritten  matter,  is  an  unwritten  contract 
Association  v.  Loomls,  142  111.  560,  32  N.  B. 
424.  We  have  held  that  interest  Is  not  al- 
lowable upon  such  a  contract  under  the  Illi- 
nois statute.  Alcohol  Works  v.  Sheer,  104 
111.  686.  This  suit  is  not  brought  upon  any 
such  Instrument  in  writing  as  is  contemplat- 
ed by  the  act  to  regard  to  interest,  and  it 
cannot  lie  claimed  that  here  money  has  been 
withheld  by  unreasonable  and  vexatious  delay 
of  payment  Eev.  8t  c.  74,  {  2.  For  the 
emoi  indicated,  the  Judgments  of  the  appel- 
late and  circuit  courts  are  reversed,  and  the 
cause  Is  remanded  to  the  drcnit  court  for 
further  proceedings  in  accordance  with  the 
views  herein  expressed.  Reversed  and  re- 
manded. .  . 


a«  N.  T.  87) 

BEI/rZ  V.  CITY  OB"  YONKERS. 

(Court  of  Appeals  of  New  York.    Dec.  19, 

1805.) 

MuiiioiPAL  Corporations— NBOMOENcii—DBFSor- 

iVB  BIDBWAI.ZS. 

That  a  dty  permitted  a.  depression  2^ 
inches  deep,  7  Inches  wide,  and  2  feet  6  inches 
In  length,  to  remain  for  years  in  the  center  of 
a  flag  sidewalk,  8  feet  wide,  it  not  appearing 
that  any  accident  had  theretofore  happened 
to  pedestrians  therefrom,  as  a  matter  of  law, 
does  not  render  tlie  city  liable  for  injuries  to  a 
pedestrian  who  is  thrown  by  stepping  into  the 
depression.    Bartiett,  J.,  dissenting. 

Appeal  from  supreme  court,  general  term, 
Second  department 

Action  by  Christine  Beltz  against  the  dty 
of  Yonkers.  From  a  Judgment  of  the  general 
term  (26  N.  Y.  Supp.  106)  affirming  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, 

James  M.  Hunt,  for  appellant  John  F. 
Brennan,  for  respondent 

O'BRIEN,  J.  Tbe  plaintiff  has  recovered  a 
Judgment  against  the  defendant  for  tbe  dam- 
ages which  she  sustained  in  consequence  of  an 
accident  In  one  of  the  streets  of  the  dty  on 
tbe  10th  of  February,  1808.  On  the  morning 
of  that  day  the  plaintiff,  while  walking  along 
Broadway,  one  ol  the  principal  streets  of  the 
dty,  fell  and  broke  her  leg.  Whether  this 
accident  was  In  any  degree  the  result  of  any 
fault  on  her  part  was  a  question  which  was 
properly  submitted  to  the  Jury,  and  the  ver- 
dict Is  condusive  against  the  d^endant  on 
that  branch  of  the  case.  The  sole  question 
Involved  is  whether  the  evidence  was  of  such 
a  character  as  to  warrant  a  finding  by  the 
Jury  of  negligence  on  the  part  of  the  defend- 
ant There  Is  little,  if  any,  conflict  In  the 
evidence  on  this  point  The  plaintiff  was 
walking  upon  a  sidewalk  of  st(»ie  flagging, 
8  feet  In  width,  constructed  of  two  courses  of 
flags  4  feet  wide.    At  the  point  in  this  walk 
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where  ttie  aeddent  occnrred,  and  at  tbe  Joint 
where  two  of  the  flags  were  united,  the  edges 
of  the  stoue  were  broken  off,  and  tbe  broken 
parts  removed.  This  leift  an  uncovered  de- 
pression In  the  center  of  the  walk,  of  the 
same  depth  as  the  thickness  of  the  flags, 
which  was  about  2V&  Inches.  Hie  surface 
area  of  this  depression  was  about  2  feet  and 
2  Inches  in  length  by  T%  Inches  In  width. 
This  depi-esslon  being  In  the  center,  there 
was,  of  course,  an  ample  width  of  flagging 
on  either  side.  So  far  as  this  depression  ex- 
tended, the  surface  of  tbe  walk  was  the  earth 
In  which  the  flags  had  been  Imbedded,  and  it 
appears  that  in  time  of  rains  water  would 
occasionally  accumulate  hi  the  center  of  the 
place.  It  had  existed  In  this  way  for  four 
years.  In  describing  the  defect  in  the  walk 
I  have  adopted  the  testimony  of  the  plaintiff, 
which  is  in  some  slight  particulars  the  most 
favorable  to  ha:,  and  upon  which.  It  must  be 
presumed,  the  Jury  based  the  verdict  The 
walk,  in  this  condition,  had  been  used  by  the 
public  for  years,  and  it  appears  that  no  acci- 
dent had  resulted  from  such  use  before. 

The  question  is  thus  presented  whether 
these  facts  are  sufllclent  to  charge  the  defend- 
ant with  the  results  of  tbe  accident  on  the 
ground  of  negligence.  All  we  know  with  re- 
spect to  the  manner  In  which  It  occurred  is 
what  the  plaintiff  herself  states,— that  she  was 
walking  along  on  the  morning  in  question, 
holding  an  umbrella  over  her  head;  that  she 
stepped  Into  the  depression  and  fell  upon  the 
walk,  with  the  result  already  described.  It 
is  scarcely  necessary  to  reiteat  here,  what  has 
often  been  said  before,  that  a  city  is  not  re- 
sponsible for  every  accident  that  may  happen 
In  Its  streets  resulting  in  personal  Injuries. 
With  the  greatest  vigilance  and  the  utmost 
foresight,  there  will  still  be  accidents  for 
which  no  one,  in  any  legal  sense.  Is  to  blame. 
In  many  such  cases,  howeva-,  when  an  acci- 
dent does  happen,  the  human  mind  can  see 
and  suggest  many  ways  by  which  It  could 
have  been  avoided.  In  this  case  the  Jury  had 
the  right  to  assume  that  the  authorities  of 
the  city,  whose  duty  it  was  to  keep  the  streets 
in  repair,  either  knew  or  should  have  known 
of  the  condition  of  this  walk  at  the  point  in 
Question,  if  it  was  such  a  defect  as  reasonable 
care  would  require  them  to  notice.  Of  course, 
a  city  cannot  be  required  to  keep  streets  in 
such  condition  as  to  insure  the  safety  of  trav- 
elers under  all  circumstances.  The  measure 
of  its  duty  in  this  respect  Is  reasonable  care, 
and  it  is  liable  only  for  neglect  to  perform  this 
duty.  There  are  very  few,  If  any,  streets  or 
highways  that  are  or  can  be  kept  so  absolute- 
ly safe  and  perfect  as  to  preclude  the  possibil- 
ity of  accidents,  and  whether.  In  any  case, 
the  municipality  has  done  its  duty  must  be 
determined  by  the  situation,  and  what  men 
knew  about  It  beforct  and  not  after,  an  acci> 


dent.  When  the  defect  is  of  such  a  character 
that  reasonable  and  prudent  men  may  reason- 
ably ditEer  as  to  whether  an  accident  could  or 
should  have  been  reasonably  anticipated  from 
its  existence  or  not,  then  the  case  is  generally 
one  for  the  Jury;  but  when,  as  in  this  case, 
the  defect  Is  so  slight  that  no  careful  or  pru- 
dent man  would  reasonably  anticipate  any 
danger  from  Its  existence,  but  still  an  acci- 
dent happens  which  could  have  been  guarded 
against  by  the  exercise  of  extraordinary  care 
and  foresight,  the  question  of  the  defendant's 
responsibility  is  one  of  law.  Assuming  that 
the  defendant's  officers  were  mea  of  reason- 
able prudence  and  Judgment,  could  they,  In 
the  reasonable  exercise  of  these  qualities,  have 
anticipated  this  accident,  or  a  similar  one, 
from  the  existence  of  this  depression  in  the 
walk?  They  could  undoubtedly  have  repaired 
it  at  very  little  expense,  but  the  omission  to 
do  80  does  not  show  or  tend  to  show  that  they 
were  negligent  unless  the  defect  was  of  such 
a  character  that  a  reasonably  prudent  man 
should  anticipate  some  danger  to  travelers  oa 
the  walk  If  not  repaired.  If  the  existence  of 
sach  a  defect  is  to  be  deemed  evidence  of  neg- 
ligence on  the  part  of  a  city,-  then  there  Is 
scarcely  any  street  In  any  city  that  is  reason- 
ably safe,  within  the  rule,  and  when  accidents 
occur  the  municipality  must  be  treated,  prao> 
tically,  as  an  insurer  against  accidents  in  its 
Btreet&  The  law  does  not  prescribe  a  meas- 
ure of  doty  so  impossible  of  fulfillment  or  a 
rule  of  liability  so  unjust  and  severe.  It  im- 
poses upon  municipal  corporations  the  duty 
of  guarding  against  such  dangers  as  can  or 
ought  to  be  anticipated  or  foreseen  in  the  ex- 
ercise of  reasonable  prudence  and  care.  But 
when  an  accident  happens  by  'reaB<w  of  some 
slight  defect  from  which  danger  was  not  rea- 
sonably to  be  anticipated,  and  which,  accord- 
ing to  common  experience,  was  not  likely  to 
happen,  it  is  not  ctmrgeable  with  negligence. 
Hiil>beU  V.  Tonkers,  104  N.  Y.  434,  10  N.  K. 
858;  Hunt  v.  Mayw,  etc.,  10&  N.  Y.  134,  16  N. 
B.  320;  GoodfeUow  v.  Cil7  of  New  York,  100 
N.  Y.  15,  2  N.  B.  4C2;  Clapper  v.  Town  of 
Waterford,  131  N.  Y.  382,  30  N.  B.  240;  Craig- 
head V.  Baih-oad  Co.,  123  N.  Y.  391,  25  N.  B. 
S87;  Lane  v.  Town  of  Hancock,  142  N.  T. 
610,  37  k  E.  473. 

The  question  as  to  the  sufllciency  of  tbe  evi- 
dence to  charge  the  defendant  with  negligence 
was  raised  by  motion  to  dismiss  the  complaint 
at  the  close  of  the  pliintiff's  case,  and  for  a 
nonsuit  at  the  dose  of  all  the  evidence,  which 
motions  were  denied,  and-  exceptions  taken. 
We  think  that  the  evidence  was  not  sufllcient 
to  warrant  the  submission  of  the  case  to  the 
Jury,  and  that  the  motion  should  have  been 
granted.  The  Judgment  must  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the 
event  All  concur,  except  BARTLBTT,  J, 
dissenting.    Judgment  lerersed. 
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a«  N.  T.  68) 

UNITZD  STATES  VINEGAB  00.  v.  FOBH- 
BENBACH  et  al. 

(Court  of  Appeals  of  New  York.    Dec.  19, 
1895.) 

cobpokations — sobscriftioirs  to  capital  stock 
— Action  to  Recotsb— Devbhsbs. 

1.  Where  the  object  of  a  corporation,  as 
expressed  in  the  certificate  of  incorporation,  is 
not  illegal,  the  fact  that  such  corporation  after- 
wards entered  npon  illegal  projects  cannot  be 
nrged  as  a  defense  in  an  action  to  recover  no- 
paid  subscriptions  to  the  capital  stock. 

2.  In  an  action  to  recover  unpaid  Bubscrip- 
tions,  defendants  cannot  raise  the  objection 
that  the  capital  stock  was  subscribed  for  in 
part  b7  other  corporations,  and  that  such  sub- 
B^ptions  were  therefore  invalid. 

Appeal  from  supreme  conrt,  general  term, 
First  department. 

Action  by  the  United  States  Vinegar  Com- 
pany against  Francis  Foetarenbach  and  an- 
other to  recover  unpaid  subscriptions  to  the 
capital  stock  of  plaintiff  corporation.  A  judg- 
ment for  plaintiff,  entered  on  a  verdict  direct- 
ed by  the  court,  was  affirmed  by  the  general 
term  (26  N.  Y.  Supp.  632),  and  defendants  ap- 
peal.   Affirmed. 

This  was  an  action  brought  by  the  plaintiff, 
a  foreign  corporation,  organized  under  the 
laws  of  the  state  of  Illinois,  to  recover  from 
the  defendants,  residents  of  this  state,  their 
unpaid  subscription  to  the  capital  stock  of 
the  plaintiff.  The  defendants,  beyond  a  gen- 
eral denial,  set  up  that  the  plaintiff  was  In- 
corporated for  the  Illegal  purpose  of  control- 
ling and  limiting  the  production  of  vinegar 
throughout  the  United  States.  The  trial 
court,  upon  a  motion  of  plalntlfTs  counsel, 
directed  a  verdict  In  favor  of  the  plaintiff  for 
the  amount  unpaid  on  the  subscription  of  the 
defendants,  and  denied  the  request  of  the  de- 
fendants to  go  to  the  Jury  upon  the  question 
whether  the  company  was  organized  for  legal 
or  illegal  purposes.  Upon  appeal  to  the  gen- 
eral term  from  the  judgment  entered  upon 
the  verdict,  that  court  affirmed  the  proceed- 
ings below.  The  defendants  now  appeal  to 
this  court  from  the  Judgment  of  affirmance 
at  the  general  term. 

Benno  Loewy,  for  appellants,  S.  B.  Ten 
Eyck,  for  respondent 

GBAY,  J.  The  defendants  insist  that  there 
Is  additional  proof  In  the  present  case,  which 
takes  it  out  of  the  operation  of  our  decision 
in  the  case  between  this  same  plaintiff  and 
Schlegel.  14S  N.  Y.  537,  38  N.  E.  729.  A 
careful  consideration  of  the  case  falls  to  show 
that  It  is  so  materially  changed  by  this  fur- 
ther proof  as  to  compel  us  to  reach  a  different 
conclusion  from  that  reached  in  the  prior 
case.  Judge  O'Brien  observed,  in  the  Schle- 
gel Case,  with  respect  to  certain  statements 
and  acts  of  the  promotors  of  the  plaintiff 
company,  which -were  relied  upon  as  evidence 
of  an  illegal  purpose  or  object  in  the  forma- 
tion of  the  company,  that  it  was  unnecessary 
to  Inquire  whether  such  statements  and  acts 
famished  evidence  of  an  Illegal  purpose,  be- 


cause it  aid  not  appear  that  they  were  ever 
adopted  or  acted  upon  by  the  corporation  it- 
self. The  defendants  now  argue  that  the 
additional  proof  in  the  present  case  estab- 
lishes such  an  adoption  and  ratiflcation.  But 
the  difficulty  is  that,  not  only  the  evidence  is 
lacking  of  any  formal  adoption  by  the  plain- 
tiff of  any  illegal  undertakings,  but,  speaking 
In  a  strict  or  legal  sense,  there  was  nothing 
for  the  company  to  adopt  or  ratify.  The  doc- 
trine of  ratification  belongs  to  the  law  of 
agency,  and  seems  misapplied  here.  The  pro- 
moters had  made  no  engagements  or  con- 
tracts, but  had  merely  gotten  up  a  prospectus, 
and  bad  made  various  declarations,  prior  to 
the  formation  of  the  plaintiff  corporation. 
When  the  corporation  was  formed.  Its  object 
was  declared  In  the  certificate  to  be  "to  buy, 
sell,  deal  in,  and  handle  vinegar."  Those 
purposes,  on  their  face,  do  not  imply  an  Ille- 
gal object,  or  one  necessarily  inconsistent 
with  public  policy,  as  declared  by  the  public 
law.  The  strongest  way  in  which  the  case 
might  be  put  for  the  defendants  Is  that,  sub- 
sequently to  the  Incorporation  of  the  plain- 
tiff, there  were  corporate  acts  which  showed, 
or  tended  to  show,  a  purpose  of  controlling 
the  production  and  sale  of  vinegar,  and  of 
regulating  its  cost,  through  combinations  or 
agreements  between  those  who  were  mem- 
bers of  the  company,  and  which  would  con- 
trol their  dealings  with  the  public.  In  a  cer- 
tain sense.  It  might  be  said  that  that  was  In 
line  with  the  projects  of  the  promotors  of  the 
company;  but  that  there  was  such  an  adop- 
tion or  ratification  of  any  Illegal  purpose  or 
scheme,  upon  the  formation  of  the  plaintiff 
corporation,  as  to  necessarily  affect  It  with  a 
vice  which  would  taint  contracts  of  subscrip- 
tion to  the  capital  stock,  cannot  be  said.  The 
design  of  the  directors  may  have  been  im- 
moral, and  against  public  policy,  because  of 
the  means  proposed.  But  not  all  combina- 
tions are  condemned,  and  self-preservation 
may  Justify  prevention  of  undue  and  ruinous 
competition,  when  the  prevention  is  sought 
by  fair  and  legal  methods.  On  its  face  the 
organization  of  the  company  was  for  objects 
which  were  not  necessarily  of  an  illegal  na- 
ture, and  the  presumption  must  be,  In  such 
a  case,  that  they  were  within  that  legitimate 
class  of  objects  for  which  corporations  may 
be  formed.  The  defendants  voluntarily  sub- 
scribed to  the  capital  stock  of  the  company, 
and  their  subscription  must  be  assumed  to 
have  been  to  enable  it  carry  out  the  legiti- 
mate objects  for  which  It  was  Incorporated. 
If,  "afterwards,  the  corporation,"  as  was 
said  In  the  opinion  in  the  Schlegel  Case,  "de- 
parted from  the  purpose  of  its  creation,  and 
entered  upon  projects  which  were  Illegal,  this 
misconduct  must  be  corrected  in  some  other 
way  than  In  a  suit  against  the  defendant  to 
recover  his  subscription."  That  way,  as  was 
pointed  out,  might  be  through  a  suit  by  the 
people  to  vacate  the  charter.  Furthermore, 
if  it  were  possible  to  assume  the  existence  of 
an  illegal  transaction  here,  to  which  plaintiff 
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and  defendants  were  parties,  it  would  not  be 
a  case  wtiere  the  court  would  decline  to  lend 
its  aid  to  the  enforcement  of  the  contract 
of  subscription,  for  the  rights  of  the  creditors 
of  this  insolvent  or  embarrassed  company 
have  intervened.  It  would  be  highly  in- 
equitable that  the  defendants  should  escape, 
and  that  the  creditors  of  the  company  should 
suffer.  We  did  not  Intend  to  hold,  in  the 
Schlegel  Case,  that  any  subsequent  corporate 
{ict,  manifesting  or  tending  to  manifest  an 
Illegal  purpose  on  the  part  of  the  directors, 
might  so  reti-oact,  as  of  the  time  when  parties 
were  engaged  in  promoting  the  formation  of 
the  company,  as,  in  connection  with  their  acts 
and  declarations  of  like  tenor,  to  affect  the 
corporation  Itself  with  the  vice  of  illegality, 
and  to  render  contracts  of  subscription  to  the 
stock  void.  Had  the  certificate  of  incorpora- 
tion expressed  any  illegal  purpose  of  its  pro- 
motors,  another  and  a  very  different  question 
might  be  presented;  but  that  is  not  this  case. 
On  its  face,  the  transactloh  between  the 
plaintiff  and  the  defendants  was  valid,  and  it 
is  only  by  seeliing  to  inject  into  it  the  alleged 
vice  of  subsequent  corporate  dealings  that  it 
can  be  said  to  be  tainted,  and  therefore  unen- 
forceable. This  Is  a  distinction  which  has 
no  support  in  the  cases,  or  in  principle.  We 
see  no  reason,  therefore,  for  changing  our 
views  with  respect  to  the  right  of  the  plain- 
titC  to  recover  upon  the  contract  of  subscrip- 
tion. 

tFpon  the  other  point  which  has  been  press- 
ed upon  us,  that  the  Incorporation  of  the 
plaintiff  was  not  proved,  our  views  tan  be 
briefly  stated.  One  of  the  defendants  did  not 
deny  the  legal  incorporation.  The  other  de- 
fendant did  put  it  in  issue.  It  may  ik>8- 
sibly  be  that,  when  the  plaintiff  rested  his 
case,  the  incorporation  had  not  been  strictly 
and  fully  proved  as  required  by  legal  rules. 
But  the  defendant  elected  to  proceed  with  the 
case,  and,  before  the  close  of  all  the  evidence, 
the  laws  of  the  state  of  Illinois  were  in  the 
case,  and  showed  that  the  certificate  of  in- 
corporation was  in  substantial  compliance 
with  them.  The  point  that  It  did  not  appear 
that  the  certificate  was  recorded  In  the  office 
of  the  recorder  of  deeds  of  the  county,  as  re- 
quired by  the  Illinois  law,  was  not  distinct- 
ly taken,  nor  did  the  motion  to  dismiss  sug- 
gest it.  The  objection  was  general.  Had  the 
defendants  pointed  out  as  a  defect  that  which 
they  now  Insist  upon,  it  is  quite  possible  that 
the  plaintifl  might  have  supplied  the  omis- 
sion. The  opportunity  should  have  been  af- 
forded to  it,  at  any  rate.  We  think,  too,  that 
there  was  enough  in  the  evidence,  perhaps, 
to  show  that  the  plaintiff  had  been  recog- 
nized and  treated  as  a  corporation,  not  only 
by  the  defendants,  but  by  the  courts  of  the 
state  of  Illinois. 

The  argument  ttiat  it  appears  that  the  cap- 
ital stock  was  subscribed  for,  in  part,  by  cor- 
porations, and  that  such  subscriptions  were 
invalid  under  the  law,  is  of  no  avail.  That 
Is  a  question  for  the  people  to  raise,  through 


their  proper  officers  and  in  appropriate  pra- 
ceedings.  The  defendants  cannot  raise  it 
At  the  furthest,  it  might  be  available  in  pro- 
ceedings to  vacate  the  charter,— a  point,  how- 
ever, we  do  not  consider.  We  do  not  think 
it  necessary  to  review  at  greater  length  the 
questions  which  the  appellants  have  argued 
with  so  much  fullness.  We  think  the  case 
was,  in  the  main,  covered  by  the  decision  in 
the  Schlegel  Case,  and  that  there  was,  in  tlie 
present  case,  no  material  question  for  the 
Jury  to  pass  upon.  The  Judgment  should  be 
affirmed,  with  costs.  All  concur.  Judgment 
affirmed. 


(1«  N.  T. «) 

WOODHAVEN  JUNCTION  LAND  CO.  v. 
SOLLY  etal.  ^ 

(Court  of  Appeals  of  New  York.    Dec.  19, 
1805.) 

Vbndob  Ain>  PuRCBABEB  — Condition  as  to  Usb 
OF  PBEMI8B8 — Estoppel. 
A  vendee  of  land  erected  a  building 
thereon  before  he  received  the  deed,  with  the 
understanding  that  tliere  were  no  restrictions 
on  the  property,  aud  that  it  could  be  used  for 
business  purposes.  When  he  got  his  deed,  he 
found  that  it  prohibited  the  sale  of  liquor  on 
the  premises;  but,  on  the  assurance  of  tiie  ven- 
dor's general  agent  that  tiiis  restriction  would 
not  affect  liim,  the  vendee  leased  the  premises, 
knowing  that  the  lessee  intended  to  engage  in 
the  liquor  business.  Uetd.  that  the  restriction 
could  not  be  enforced  by  the  vendor.  26  N.  Y. 
Supp.  150,  afBrmed. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Action  by  the  Woodhaven  Junction  Land 
Company  against  John  Solly  and  Charles 
Lange  to  enforce  certain  restrictions  in  plain- 
tiff's deed  to  defendant  Solly.  A  Judgment 
for  defendants  was  affirmed  by  the  general 
term  (26  N.  Y.  Supp.  150),  and  plaintiff  ap- 
peals. Defendant  Solly  having  consented  to  a 
reversal,  the  Judgment  was  reversed  as  to 
him,  and  affirmed  as  to  defendant  Lange. 

L.  0.  Whiton,  for  appellant.  M.  L.  Towns 
and  James  L.  Wilson,  for  respondents. 

PINCH,  J.  This  action  was  brought  to  en- 
force by  injunction  certain  restrictions  im- 
posed by  plaintiff's  deed  executed  to  the  de- 
fendant -Solly.  The  injunction  has  been  re- 
fused by  the  courts  beJow,  and  the  plaintiff 
company  appeals.  It  now  produces  to  us  the 
written  consent  of  the  defendant  Solly  for  a 
reversal  of  the  Judgment,  properly  executed 
and  acknowledged,  and  signed  also  by  his 
counseL  That  makes  It  our  duty  to  reverse 
the  Judgment  as  to  him.  But  his  codefendant, 
Lange,  has  made  no  such  stipulation.  On  the 
contrary,  he  appears  and  bA6  filed  a  brief  ask- 
ing an  affirmance  of  the  Judgment.  The  find- 
ings show  that  Solly  paid  for  the  premises, 
erected  the  building,  and  sublet  to  Lange  up- 
on the  faith  of  representations  made  to  him 
by  the  general  agent  of  the  plaintiff  that  there 
were  no  restrictions  on  the  property,  and  it 
could  be  used  for  business  purposes.     Solly 
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paid  for  the  land,  and  at  once  began  the  erec- 
tion of  a  bulldli^  with  a  store  front,  In  Jnne 
of  1891,  and  got  his  deed  only  in  the  follow- 
ing September.  Observing  the  restrictions,  he 
went  to  the  general  agent  with  the  deed,  and 
tlMLlattw  assnred  him  they  would  not  inter- 
fere with  him.  On  that  assurance  he  accept- 
ed and  recorded  the  deed.  Thereafter  be  leas- 
ed to  the  defendant  l4uige,  knowing  that  the 
latter  was  intending  to  use  the  premises  for 
the  sale  of  intoxicating  Uqnors.  Upon  the 
findings,  the  judgment  rendered  was  right, 
and,  80  far  as  the  defendant  Lange  is  con- 
cerned, should  be  affirmed,  with  costs.  We 
are  not  responsible  for  the  rerersal  as  to  Sol- 
ly, which  rests  whcdly  upon  his  consent.  The 
jadgment  should  be  rereraed,  and  new  trial 
ordered,  with  costs  to  abide  the  event  as 
against  the  defendant  Solly,  bnt  affirmed,  with 
costs,  as  to  defendant  Lange.  All  concur. 
Judgment  accordingly. 


a«  N.  T.  4C) 

SPEINGPIELD  FIRE  &  MARINE  INS.  CO. 
T.  VILLAGE  OP  KEESEVILLE. 

(Court  of  Appeals  of  New  York.    Dec.  19, 
1895.) 

Municipal  Corpokations  —  Damaoes  vrom  Fibs 
— Defkctivb  Waterworks. 
The  power  conferred  upon  Incorporated 
Tillages  to  establish  and  maintain  syatems  of 
waterworks  is  of  a  public  and  govermnental 
nature,  though  water  rents  are  paid  by  the 
people,  and  hence  such  munidpahties  are  not 
liable  for  loss  of  property  by  fire',  owing  to  the 
def  ectiTe  condition  of  the  waterworlc*.  28  N. 
Y.  Supp.  1130,  reversed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  the  Springfield  Plre  &  Marine 
Insurance  Company,  of  SprlngSdd,  Mass., 
against  the  Tillage  of  KeeseTllle.  A  Judgment 
abstaining  a  demurrer  to  the  complaint  was 
terersed  by  the  general  term  (29  N.  Y.  Supp. 
1130),  and  defendant  appeals.    Reversed. 

The  complaint  sets  forth  that  the  plaintiff 
is  a  Massachusetts  corporation,  and  that  the 
defendant  is  a  village  organized  under  the 
provisions  of  chapter  291  of  the  Laws  of  the 
State  of  New  York,  passed  In  1870,  and  the 
amendments  thereto;  that  the  plaintiff  car- 
ried on  the  business  of  fire  insurance  within 
the  limits  of  the  defendant,  and  for  the  priv- 
ilege of  80  doing,  'and  of  having  the  protection 
of  the  waterworks  and  fire  department  and 
appliances  of  defendant,  had  paid  an  annual 
tax  to  the  defendant;  that  the  defendant  bad 
a  system  of  waterworks  and  fire  appliances 
which  were  maintained  by  taxes  levied  upon 
all  its  taxable  inhabitants,  including  plaintifr 
and  other  insurance  companies,  and  by  water 
rents  paid  by  such  inhabitants.  The  com- 
plaint then  proceeds  to  set  forth  the  insurance 
by  the  plaintiff  of  property  of  one  Emily  E. 
Brewer,  for  a  percentage  less  than  for  like 
property  outside  the  limits  of  the  water  and 
fire  proteetion,  and  the  destruction  by  fire 
thereof,  In  consequence  whereof  the  plaintiff 


had  paid  to  her,  under  its  contract  of  insur- 
ance, f4,430.  The  complaint  then  sets  forth 
the  assignment  to  plaintiff  by  Emily  E.  Brew- 
er of  all  claims  and  damages  against  the  de- 
fendant, by  reason  of  said  fire  and  damages, 
and  alleges  that  "at  the  time  of  the  aforesaid 
fire,  the  defendant  had  wrongfully  and  negli- 
gently allowed  and  caused  its  said  water- 
works, pumps,  pipes,  and  fire  appliances  to 
become  and  be  out  of  repair,  broken  and 
weakened,  stopped  with  mud  and  other  f<nv 
eign  objects,  and  unfit  for  use,  to  such  extent 
that  water  could  not  be  thrown  or  put  vpaa 
said  dwelling  house  to  extinguish  the  fire 
thertin;  that  when  the  hose  was  laid  and 
opened,  and  ready  to  throw  water  upon  the 
fire  In  Said  bouse,  said  fire  was  very  slight, 
and  had  done  very  little  damage;  that  if  said 
fire  appliances  and  waterworks  had  been  it 
proper  working  order,  said  fire  would  and 
could  have  been  extinguished  without  dam- 
aging said  house  to  exceed  $300;  that  at  the 
time  of  said  fire,  and  for  several  years  pre- 
vious thereto,  the  defendant,  under  and  in  pur- 
suance of  the  powers  granted  it  by  tbe  laws 
of  the  state  of  Mew  York,  had  assumed  to 
maintain  waterworks  and  fire  appliances  and 
a  fire  department  for  the  purpose,  among  oth- 
er things,  of  protecting  the  property  of  the 
inhabitants  of  defendant  against  loss  by  fire, 
of  all  which  plaintiff  and  its  assignor  had  no- 
tice, and  in  reliance  thereon  said  assignor 
paid  taxes  to  defendant  to  maintain  the  same, 
and  plaintiff  paid  taxes  to  defendant  for  said 
purpose,  and  insured  property  at  reduced  rates 
as  aforesaid;  •  *  •  that  plaintiff's  afore- 
said loss  of  $4,450,  to  the  extent  of  at  least 
$4,150,  was  caused  solely  by  the  negligence 
and  wrongful  and  unlawful  acts  of  defendant, 
in  failing  to  keep  its  waterworks  and  fire  ap- 
pliances in  proper  working  order,  and  in  fail- 
ing to  employ  competent  men  to  manage  and 
care  for  the  same."  The  complaint  then  de- 
manded judgment  for  the  said  sum  of  $4,150. 
The  defendant  demurred  to  tke  complaint,  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  At  spe- 
cial term  the  demurrer  was  sustained  and 
judgment  went  for  the  defendant,  dismissing 
the  complaint;  but,  upon  appeal  to  tbe  genera] 
term,  that  court  reversed  the  judgment,  and 
overruled  the  defendant's  demurrer.  bYomthe 
general  term  judgment  the  defendant  has  ap- 
pealed to  this  court;  the  general  term  hav- 
ing certified  the  question  as  one  of  sufflclent 
importance  to  render  tbe  decision  of  this  court 
desirable  before  proceeding  further. 

Chester  B.  McLaughlin,  for  appellant  A. 
W.  Boynton,  for  respondent 

GRAY,  J.  (after  stating  the  facta).  The 
learned  Justice  who  spoke  for  the  general 
term,  in  a  very  elaborate  and  interesting  opin- 
ion, proceeded,  very  correctly,  as  I  think,  upon 
the  assumption  that  the  negligence  charged 
against  the  defendant  in  the  complaint  related 
entirely  to  its  waterworks  system.  In  the 
view  wMcb  we  take  of  the  matter,  it  is  of 
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comparatively  little  consequence  whether  the 
plaintiff  based  its  right  of  action  upon  negli- 
gence with  respect  to  the  fire  department  as 
sach,  (xe  to  the  water  department  as  such. 
But  the  fair  reading  of  the  complaint  un- 
doubtedly warrants  the  assumption  of  the 
learned  justice  at  general  term.  If  I  correct- 
ly apprehend  the  reasoning  wlilch  led  the  gen- 
eral term  to  the  conclusion  tliat  there  was  a 
municipal  liability  upon  an  admission  of  the 
facts  set  forth  in  the  complaint,  it  rests,  in  the 
main,  upon  two  theories.  In  the  first  place. 
It  Is  held  that,  by  the  voluntary  assumption 
on  the  part  of  the  defendant  of  the  power  con- 
ferred by  statute  to  construct  and  maintain 
waterworks,  it  became  responsible  for  the 
proper  exercise  of  such  power,  and  that  such 
responsibility  is  necessarily  demanded  in  the 
interest  of  an  efflclent  public  service,  and  the 
Inhabitants,  who  have  contributed  to  the 
maintenance  of  such  a  public  work,  have  a 
right  to  hold  the  defendant  to  the  exerdae  of 
reasonable  care  and  diligence  and  to  a  liabil- 
ity for  a  failure  to  do  so.  In  the  next  place, 
it  is  held,  while  not  leeming  that  the  defend- 
ant had  engaged  In  a  private  corporate  busi- 
ness, conducted  for  its  own  benefit,  and  not 
for  the  general  public,  nevertheless  that  the 
defendant  having  agreed  to  erect  and  take 
charge  of  the  public  work  and  enterprise  for 
the  public  within  its  boundaries,  if  there  is  a 
failure  to  exercise  reasonable  care  and  dili- 
gence in  maintaining  it,  there  has  been  a 
breach  of  an  implied  contract,  for  which, 
if  injury  results,  an  action  will  lie.  Holding 
these  views,  the  learned  general  term  felt 
compelled,  because  of  the  admission  by  the 
defendant,  through  its  demurrer,  of  the  alle- 
gations of  wrongful  and  neglectful  conduct 
in  relation  to  the  maintenance  of  its  water- 
works, to  hold  that  the  plaintiff  made  out  a 
good  cause  of  action. 

The  proposition  that  such  a  liability  rests 
upon  a  municipal  corporation,  as  is  asserted 
here,  is  somewhat  startling,  and  I  think  the 
learned  general  term  justices  have  misappre- 
hended the  nature  of  the  respcnsiblllty  which 
devolved  upon  the  defendant  in  connection 
with  its  maintenance  of  a  waterworks  system, 
as  well  as  the  character  of  the  power  which 
tt  was  authorized  to  exercise  In  relation  there- 
to. I  might  remark.  In  the  same  spirit  of 
criticism  which  was  assumed  by  the  learned 
justice  at  general  term,  that  while  the  efficien- 
cy of  the  public  service  would  be  promoted 
by  holding  municipal  corpoiatlons  to  the  exer- 
cise of  reasonable  care  and  diligence  In  the 
performance  of  municipal  duties,  and  to  a 
libbillty  for  injury  resulting  from  a  failure 
in  such  exercise,  the  application  of  that  doc- 
trine to  such  a  case  as  this  might,  and  proba- 
bly would,  be  highly  disastrous  to  municipal 
governments.  A  little  reflection  will  show 
that  a  multitude  of  actions  would  be  encour- 
aged, by  fire  insurance  companies,  as  by  indi- 
viduals, and  that  cases  have  arisen,  and  may 
still  arise,  where  an  extensive  conflagration 
might  bankrupt  the  municipality,  U  it  could 


be  rendered  liable  for  the  damages  or  losses 
sustained.  The  distinction  between  the  pub- 
lic and  private  powera  conferred  upon  munici- 
pal corporations,  although  the  line  of  demar- 
kation  at  times  may  be  difficult  to  ascertain, 
is  generally  clear  enough.  It  has  been  fre- 
queutiy  the  subject  of  judicial  discussion,  and, 
among  the  numerous  cases,  it  is  sufficient  to 
ref  ir  to  Bailey  v.  Mayor,  etc.,  3  HIU,  531;  Uoyd 
y.  Mayor,  eta,  5  N.  Y.  369;  and  Maxmillan 
r.  Mayor,  etc.,  62  N.  Y.  160.  The  opinion  in 
Darlington  v.  Mayor,  etc.,  31  N.  Y.  164,  is 
also  instructive  upon  the  subject.  When  we 
find  that  the  power  conferred  has  relation  to 
public  purposes  and  is  for  the  public  good,  it 
is  to  be  classified  as  governmental  In  its  na- 
ture, and  it  appertains  to  the  corporation  in 
its  political  character.  But  when  it  relates  to 
the  accomplishment  of  private  corporate  pur- 
poses, in  which  the  public  is  only  indirectly 
concerned.  It  is  private  in  its  nature,  and  the 
municipal  corporation,  in  respect  to  its  exer- 
cise, is  regarded  as  a  legal  individual.  In  the 
former  case,  the  corporation  is  exempt  from 
all  liability,  whether  for  nonuser  or  misuser; 
while  in  the  latter  case,  it  may  be  held  to  that 
degree  of  responsibility  which  would  attach 
to  an  ordinary  private  corporation.  Then  the 
investiture  of  municipal  corporations  by  the 
legislature  with  administrative  powera  may 
be  of  two  kinds.  It  may  confer  powers,  and 
enjoin  their  performance  upon  the  corporation 
as  a  duty;  or  It  may  create  new  powera,  to 
be  exercised  as  governmental  adjuncts,  and 
make  their  assumption  optional  with  the  cor- 
poration. Whera  a  duty  specifically  enjoined 
upon  the  corporation,  as  such,  has  been  whol- 
ly neglected  by  Its  agents,  and  an  Injury  to 
an  Individual  arises  In  consequence  of  the  neg- 
lect, the  corporation  will  be  hdd  responsible. 
Mayor,  etc.,  v.  Furze,  3  Hill,  612,  619.  So, 
In  McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194, 
it  was  held  that,  where  a  duty  of  a  ministerial 
character  Is  Imposed  by  law  upon  the  corpora- 
tion, a  negligent  omission  to  perform  that  du- 
ty creates  a  liability  for  damages  sustained. 
Such  responsibility,  however,  would  not  at- 
tach to  the  corporation  where  it  has  volun- 
tarily assumed  powera  authorized  by  the  leg- 
islature under  some  general  provision  respect- 
ing municipalities  throughout  the  state,  and 
permissive  in  their  nature;  and  at  this  point 
I  touch  one  of  the  theories  upon  which  the 
general  term  decision  seems  to  rest  In  such 
a  case— and  I  speak,  of  course,  of  legislative 
acts  which  are  general  in  their  nature  and 
scope— the  assumption  by  the  municipal  cor- 
poration is  of  a  further  function  of  self,  or 
local,  government  and  such  a  power  is  discre- 
tionary in  its  exercise,  and  carries  with  it  no 
consequent  liability  for  nonuser  or  misuser. 
In  the  legislature  reside  the  power  and  force 
of  government,  confided  to  it  by  the  people 
under  constitutional  restrictions.  In  the  cre- 
ation of  municipal  corporations  subordinate 
commonwealths  are  made,  upon  which  certain 
limited  and  prescribed  political  powera  are 
conferred  and  which  enjoy  the  ben^ts  of  lo- 
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•cal  self-goTemment  People  v.  Common 
OouncU  of  Detroit,  28  Mich.  228.  When,  in 
addition  to  tboee  general  powers  which  are 
prescribed  upon  the  creation  of  a  municipal 
corporation,  general  statutes  permit  the  as- 
sumption of  further  powers  as  a  means  of 
benefiting  the  portion  of  the  public  In  the  par- 
ticular locality,  they  invest  the  corporation 
availing  itself  of  the  permission  with  Just  so 
much  more  govemm^ital  power.  Just  as  the 
general  powers  deposited  with  the  yarious 
municipalities  are  exorcised  by  them  In  a 
'Quasi  sovereign  capacity,  so  would  any  added 
powers  designed  for  the  general  public  good, 
though  optional  with  the  corporation  as  to 
their  assumption,  and  in  their  exercise  and 
performance  local,  be  exercised.  They  are 
not  special,  as  being  designed  for  and  granted 
to  a  particular  municipality;  for  they  are  ap- 
plicable to  every  part  of  the  body  politic 
where  municipal  government  exists.  Such 
powers,  in  legal  contemplation,  appertain  to 
the  municipal  corporation  as  such,  and  may 
be  adopted  as  a  part  of  the  governmental  sys- 
tem. 

The  acts  under  wliich  the  defendant  was 
authorized  to  construct  and  maintain  a  sys- 
tem of  waterworks  constitute  a  general  law, 
applicable  to  all  Incorporated  viUages  in  the 
state.  They  impose  no  duty,  and,  when  avail- 
ed of,  the  task  undertaken  is  discretionary 
In  its  cliaracter.  The  grant  of  powers  must 
be  regarded  as  exclusively  for  public  pur- 
XX)se8,  and  as  belonging  to  the  municipal  cor- 
poration, when  assimied,  in  its  public,  politi- 
cal, or  municipal  character.  In  Bailey  v. 
Mayor,  eta,  3  Hill,  531,  to  which  reference  is 
made  in  the  opinion  below,  the  city  of  New 
York,  at  a  very  early  day,  was  authorized 
by  special  legislation  to  engage  in  the  work 
of  supplying  its  citizens  with  water  and  to 
acquire  lands  and  water  rights  for  the  pur- 
pose',  and,  as  is  dear  from  the  reading  of 
the  opinion  of  Chief  Justice  Nelson,  the  city 
was  regarded  in  the  light  of  any  other  private 
•company,  because  of  the  special  franchises 
confenvd.  Assuming  that  we  could  regard 
the  doctrine  of  that  case  as  authoritative  at 
the  present  day,  as  to  which  there  has  been 
and  might  be  some  question  (see  Darlington 
v.  Mayor,  etc.,  supra),  the  decision  is  inap- 
plicable to  the  present  case.  In  Hunt  v. 
Mayor,  etc.,  100  N.  X.  184,  16  N.  B.  320,  the 
<ase  turned  upon  the  performance  by  the  city 
of  the  duty  cast  upon  it  to  keep  its  streets 
In  a  safe  condition  for  travel.  In  Cain  v. 
City  of  Syracuse,  95  N.  Y.  83,  the  discussion 
was  as  to  the  nature  of  the  duty  imposed 
upon  the  defendant  by  the  power  in  its  char- 
ter to  pass  ordinances,  among  other  things, 
for  the  razing  of  buildings  which  had  become 
'dangerous  by  reason  of  fire.  The  failure  of 
the  common  council  to  pass  a  resolution  in 
'  respect  to  the  building  in  question  was  not 
'deemed  to  be  a  neglect  of  a  duty.  It  was  a 
discretionary  matter.  Nothing  was  decided 
in  that  case,  which  controls  the  decision  of 
:tbe  present  case,  <x  which  affects  the  discus- 


sion materially.  Nor  can  we  assent  to  tiie 
view  that  the  defendant  sustains  such  an 
implied  contractual  relation  to  the  public 
within  its  boundaries,  with  respect  to  the  con- 
struction of  this  public  •work,  as  to  be  re- 
sponsible for  a  failure  to  exercise  reasonable 
care  and  diligence  in  respect  to  its  mainte- 
nance. If  the  views  which  I  have  somewhat 
briefiy  expressed  are  correct,  the  defendant 
exercised  a  function  which,  like  all  govern- 
mental functions,  was  purely  discretionary. 
What  it  undertook  to  do,  when  availing  itself 
of  the  privilege  of  the  general  act,  was  to 
provide  for  the  local  convenience  at  its  in- 
habitants. 

The  industry  of  the  defendant's  counsel  has 
collated  a  great  number  of  decisions,  by  the 
courts  of  other  states,  which  indicate  a  very 
general  view  that  the  powers  conferred  by 
the  law  of  the  state  upon  its  municipal  cor- 
porations to  establish  waterworks  and  fire 
departments  are,  in  their  nature,  legislattve 
and  governmental.  From  them  I  may  select 
one  or  two.  In  Edgerly  v.  Concord,  62  N.  H. 
8,  it  was  said  by  the  court:  "As  a  part  of 
the  governmental  machinery  of  the  st&te, 
municipal  corporations  legislate  and  provide 
for  the  customary  local  convenience  of  the 
people,  and  in  exercising  these  discretionary 
functions  the  corporations  are  not  called  upon 
to  respond  in  damages  to  individuals  either 
for  omissions  to  act  or  in  the  mode  of  exer- 
cising the  powers  conferred  on  them  for  pub- 
lic purposes  and  to  be  exercised  at  discretion 
for  the  public  good.  For  injuries  arising 
from  the  corporation's  failure  to  exercise  its 
public,  legislative,  and  police  powers,  and  for 
the  manner  of  executing  those  powers,  there 
is  no  remedy  against  the  municipality,  nor 
can  an  action  be  maintained  for  damages  re- 
sulting from  the  failure  of  its  officers  to  dis- 
cbarge properly  and  efficiently  their  official 
duties."  In  Talnter  v.  City  of  Worcester,  123 
Mass.  311.  it  was  said  by  the  court:  "The 
protection  of  aU  buildings  in  a  city  or  town 
from  destruction  or  injury  by  fire  is  for  the 
benefit  of  all  the  inhabitants  and  for  their 
relief  from  a  common  danger;  and  cities  and 
towns  are  therefore  authorized  by  general 
laws  to  provide  and  maintain  fire  engines, 
etc.,  to  supply  water  for  the  extinguishment 
of  fires.  The  city  did  not,  by  accepting  the 
statute,  and  building  its  waterworlis  under 
It,  enter  into  any  contract  with,  or  assume 
any  liability  to,  the  owners  of  pn^wrty  to 
furnish  means  or  water  for  the  extinguish- 
ment of  fires  upon  which  an  action  can  be 
maintained."  In  Maxmillan  v.  Mayor,  etc., 
62  N.  Y.  160,  the  reasoning  of  the  opinion 
permits  a  clear  inference  that  this  defendant 
did  not,  by  accepting  the  provisions  of  the 
statutes,  adsume  a  duty  of  the  kind  which 
arises  from  the  grant  of  a  special  power. 
Judge  Folger  uses  this  language,  in  his  dis- 
cussion of  the  two  Idnds  of  duties  which  are 
Imposed  upon  a  municii>al  corporation:  "The 
former"  (referring  to  the  case  of  a  grant  of 
a  special  power)    "is  not  held  by  the  mu- 
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nicipality  as  one  of  the  political  dlvlslous  of 
the  state."  Again  he  says:  "Where  the  pow- 
er Is  intrusted  to  It  as  one  of  the  politicsl 
divisions  of  the  state,  and  Is  conferred,  noL 
for  the  Immediate  benefit  of  the  municipality, 
but  as  a  means  to  the  exercise  of  the  sover- 
eign power  for  the  benefit  of  all  citizens,  the 
corxx>ratlon  Is  not  liable  for  nonuser  nor  for 
misuser  by  the  public  agents;"  citing  East- 
man V.  Meredith,  36  N.  H.  284.  This  defend- 
ant, precisely,  la  Intrusted  with  the  power  to 
maintain  its  waterworks,  because  it  is  one 
of  the  political  subdivisions  of  the  state  to 
which  the  general  act  has  reference  in  Its 
general  grant  of  power  or  privilege. 

Nor  does  the  fact  that  water  rents  are  paid 
by  the  inhabitants  of  the  defendant  affect  the 
question.  This  fact  is  made  use  of  to  show 
the  private  corpwate  character  of  the  water- 
works system,  and  the  suggestion  Is  that 
profit  or  benefits  accrue  to  the  defendant 
whereby  the  corporate  undertaking  is  afCect- 
ed  with  a  private  interest  But  that  is  an  in- 
correct notion.  The  iniposition  of  water  rents 
is  but  a  mode  of  taxation,  and  a  part  of  the 
general  scheme  for  the  purpose  of  raising 
revCTine  with  which  to  carry  on  the  work  of 
government  If  profits  accrue  over  the  ex- 
pense of  the  maintenance  of  the  system,  they 
go  to  benefit  the  public  by  lessening  the  gen- 
eral burden  of  taxation.  The  fallacy,  as  it 
seems  to  me,  which  affects  the  argument  that 
the  municipal  corporation  can  be  made  liable 
for  the  nonuser  or  misuser  of  its  power,  con- 
sists in  that  It  fails  to  appreciate  the  true 
nature  of  the  function  which  the  corporation 
performs.  It  adds  to  Its  political  machinery 
for  the  purpose  of  benefiting  and  of  protect- 
ing Its  inhabitants.  There  is  nothing  connect- 
ed with  the  work  which  is  not  of  a  govern- 
mental and  public  nature.  It  Is  in  no  sense 
a  private  business,  and  the  authority  to  con- 
struct the  works  was  given  to  it  by  the  legis- 
lature, not  at  its  own  particular  instance  or 
application,  but  because  it  was  one  of  the 
political  subdivisions  of  the  state,  and,  as 
such,  was  entitled  to  exercise  it  How  could 
it  Justly  be  said  that  the  maintenance  of  the 
waterworks  system,  any  more  than  of  a  fire 
department,  was  a  matter  of  private  cor- 
porate interest?  Is  it  not  for  all  the  Inhab- 
itants and  for  their  good  and  protection?  No 
interest  was  designed  to  be  subserved  other 
than  that  of  adding  to  the  powers  of  a  com- 
munity carrying  on  a  local  government  If 
that  is  true,  the  alternative  is  that,  being  for 
public  purposes,  and  for  the  general  welfare 
and  protection,  the  defendant  assumed  a  gov- 
ernmental function,  and  comes  under  the 
sanction  of  the  rule  which  exempts  govern- 
ment from  suits  by  dtUsens.  Further  elab- 
oration of  the  subject  Is  quite  possible,  but 
the  views  expressed  seem  sufficient  to  justify 
the  conclusion  that  the  determination  reached 
by  the  general  term  was  erroneous.  The  or- 
der and  judgment  appealed  from  should  be 
reversed,  and  the  judgment  entered  at  the 
special  term  should  be  affirmed,  with  costs. 


AH  concur;  BARTLETT,  3.,  upon  grounds 
stated  in  the  opinion,  and  also  upon  the  fur- 
ther ground  that  this  court  decided  the  prin- 
ciple here  involved  in  Hughes  v.  Monroe  Co., 
147  N.  Y.  48,  41  N.  B.  407.  Ordered  accord- 
ingly. 


(148  N.  Y.  29) 
PEOPLE  V.  WIMAN. 

(Oonrt  of  Appeals  of  New  York.  Dee.  19, 
X895.) 
Crihinai.  Lav— Ikstrcotioh. 
On  a  trial  for  forging  a  note  defendant 
claimed  that  he  made  the  signature  under  the 
belief  that  he  had  authority  to  do  so,  and  re- 
quested a  charge  that  "unless  the  jury  find 
that  the  acts  charged  were  committed  with 
criminal  intent  the  defendant  is  entitled  to  an 
acquittal."  The  court  refused  to  so  charge, 
end  charged  that  the  jury  must  find  there  was 
an  "intent  to  defraud.**  The  court  theretofoi«, 
when  counsel  for  defendant  stated  that  he 
would  request  a  charge  that  if  defendant  acted 
under  the  belief  that  he  was  authorized  to  in- 
dorse the  note  he  was  not  guilty,  stated  that 
he  would  refuse  such  a  charge,  bat  subsequent- 
ly gave  it  The  court  defined  fraud  as  "to  de- 
Erive  of  right  either  by  obtaining  something 
y  deception  or  by  taking  something  wrongful- 
ly without  the  knowledge  or  consent  of  the  own- 
er." HcU,  that  a  conviction  should  be  reversed 
because  the  charge  rendered  uncertain  the  ques- 
tion as  to  whether  "criminal  intent'*  was  essen- 
tial to  constitute  the  crime.  82  N.  Y.  Sudd. 
1037,  affirmed. 

Appeal  from  supreme  court,  general  term, 
Birst  department. 

Erastus  Wiman  was  convicted  of  forgery, 
and  from  a  judgment  of  the  general  term 
(32  N.  Y.  Supp.  1037)  reversing  the  convic- 
tion the  state  appeals.    Affirmed. 

For  opinion  on  application  for  reasonable 
doubt  see  29  N.  Y.  Supp.  1034. 

John  D.  Lindsay,  for  the  State.  Benja- 
min F.  Tracy,  for  respondent 

PER  CURIAM.  It  appears  that  Robert 
a.  Dun,  Arthur  J.  King,  Robert  D.  Doug- 
lass, and  the  defendant,  Erastus  Wiman, 
were  associated  together  in  business,  carry- 
ing on  mercantile  agencies  <inder  the  names 
of  R.  a.  Dun  &  Co.,  and  Dun,  Wiman  & 
Ca,  in  various  cities  of  the  United  States 
and  Canada.  Wiman  was  the  principal 
business  manager,  and  had  the  power  to 
sign  the  company's  name  to  checks  that 
were  necessary  to  be  drawn  in  the  conduct 
of  the  business.  On  the  6th  day  of  Feb- 
ruary, 1893,  the  company  was  owing  one  EL 
W.  Bullinger  the  sum  of  about  $15,000,  and 
cm  that  day  the  defendant  directed  a  clerk 
in  the  company's  office  to  draw  a  check  to 
the  order  of  Bollinger  for  $5,000,  upon  the 
Chemical  National  Bank,  to  be  paid  to  Bul- 
linger on  account  of  the  money  owing  to 
him.  A  check  was  accordingly  filled  out  by 
the  clerk,  and  that  amount  charged  to  the 
account  of  Bullinger  -  on  the  books  of  tlm 
company.  The  defendant  took  the  check, 
signed  'Uie  company's  name  thereto,  and  on 
the  same  day.  without  the  knowledge  or 
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consent  of  Balllngrer,  Indorsed  Bnlllnser'8 
name  on  the  back  of  the  check,  and  then, 
after  Indorsing  his  own  name  thereon,  de- 
posited It  to  his  own  credit  In  the  Central 
National  Bank.  The  check  was  subsequent- 
ly presented  to  the  Chemical  National  Bank, 
and  was  paid,  and  a  few  days  thereafter  It 
was  brong'ht  to  the  attention  of  the  defend- 
ant's associates  In  the  business.  It  further 
appears  that  at  this  time  the  defendant  had 
overdrawn  his  account  with  the  company  In 
an  amount  upwards  of  $150,000,  and  that  his 
associates  had  forbidden  him  to  draw  more 
trom  the  business  on  his  own  account,  ex- 
cept a  stipulated  sum,  agreed  npon,  per 
month,  until  the  amount  of  the  overdraft 
should  be  restored  or  made  good.  The  de- 
fendant was  subsequently  accused  of  the 
crime  of  forgery  In  the  second  degree  by  an 
indictment  charging  him  with  baring  feloni- 
ously forged  on  the  back  of  the  check  the 
indorsement  of  ES,  W.  Bullinger,  with  Intent 
to  defraud,  and  In  another  count  be  was 
charged  with  ottering  the  same.  Upon  the 
trial  the  court  withdrew  from  the  Jury  all 
question  with  reference  to  the  intent  to  de- 
fraud Bullinger  or  the  Chemical  National 
B&nk,  and  mbmitted  only  the  question  of 
the  Intent  to  defraud  B.  Q.  Dun  &  Co.  The 
claim  Is  made  that  the  transaction  set  forth 
does  not  constitute  the  crime  of  forgery. 
Upon  this  question  our  minds  are  not  In 
accord,  and  Inasmuch  as  other  facts  may 
appear  In  the  event  that  we  should  again  be 
called  upon  to  review  this  case,  we  have  not 
thought  it  advisable  to  enter  upon  a  discus- 
sion of  the  question  at  this  time. 

During  the  summing  up  of  the  defend- 
ant's counsel,  he  was  Interrupted  by  the 
court,  and  a  conversation  ensued,  after 
which  the  defendant's  counsel  stated  that 
he  should  ask  the  court  to  charge  the  Jury 
"that  If  the  defendant  believed  that  under 
the  rules  of  commercial  law  he  had  legal  au- 
thority to  make  this  check  and  Indorse  It  as 
be  did,  the  crime  Is  not  forgery."  The  court 
replied  that  he  should  refuse  to  so  charge. 
Subsequently  the  court  did  charge,  on  the 
request  of  the  counsel,  that  "if  the  jury  shall 
find  that  Wlman  believed  that,  under  the 
rules  of  law  applicable  to  commercial  i>a- 
per,  be  had  legal  authority  to  use  the  name 
of  a'  person  as  payee  to  whom  it  was  not 
Intended  that  the  check  should  be  paid,  and 
to  Indorse  such  name  on  the  back  of  the 
Check,  such  Indorsement  Is  not  forgery." 
The  court  was  also  requested  by  the  defend- 
ant's counsel  to  charge  that,  "unless  the 
Jury  find  that  the  acts  charged  were  com- 
mitted with  criminal  intent,  the  defendant 
Is  entitled  to  an  acquittal."  The  court  re- 
plied: "I  charge  you,  unless  the  act  was 
committed  with  intent  to  defraud,  as  I  ex- 
plained It  to  you,  the  defendant  Is  entitled 
to  an  acquittal.  I  refuse  to  charge  as  re- 
quested." To  this  ruling  an  exception  was 
taken  by  the  defendant.  During  the  sum- 
ming up   of   the   defendant's  counsel,   the 


Judge  was  asked  how  he  would  charge  upon 
the  subject  of  criminal  intent,  and  he  re- 
plied: "I  shall  charge  that  the  Jury  must 
find  that  there  was  intent  to  defraud;  noth- 
ing about  criminal  Intent"  In  the  charge 
the  Judge  instructed  the  Jury  that  there 
must  be  an  Intent  to  defmud  in  order  to 
constitute  the  crime  of  forgery,  and  then 
defined  the  term  defraud,  "to  deprive  of 
right,  either  by  obtaining  something  by  de- 
ception or  artifice,  or  by  taking  something 
wrongfully,  without  the  knowledge  or  con- 
sent of  the  owner."  Criminal  Intent  Is  es- 
sential to  constitute  the  crime,  and  the  tes- 
timony bearing  thereon  is  always  a  question 
for  the  Jury.  Duffy  v.  People,  26  N.  T. 
68S-693;  Stokes  v.  People,  53  N.  T.  164; 
People  V.  Powell,  68  N.  T.  88;  People  v. 
Flack,  125  N.  Y.  324,  28  N.  H.  267.  It  follows 
that  the  court  should  have  charged  as  re- 
quested. It  Is  urged,  however,  that  the  re- 
fusal to  so  charge  did  no  harm,  and  that  the 
charge  as  made  sufficiently  covered  the 
ground.  But  we  are  all  of  the  opinion  that 
the  charge  as  made,  taken  In  conectlon  with 
the  remarks  of  the  court  and  its  refusal  to 
charge  as  requested,  was  confusing,  and 
rendered  uncertain  the  question  as  to  wheth- 
er "criminal  Intent"  was  or  was  not  essen- 
tial in  order  to  constltnte  the  crime.  The 
Judgment  of  the  general  term  should  be  af< 
finned.    AU  concur.    Judgment  affirmed. 

(148  N.  T.  101) 

8CHIEBL0H  v.  SCHIBBLOH.' 

(Court  of  Appeals  of  New  York.     Dec.  19, 
1895.) 

BssoLTtNO  TaosTS— Payment  or  Pdbchabb  Frtcb. 
4  Rev.  St.  (8th  Ed.)  p.  2437,  (  51,  pro- 
vides that  where  a  ^raiit  is  made  to  one  person, 
and  the  consideration  is  paid  by  another,  no 
n«e  or  trast  shall  result  to  the  latter.  -  Section 
53  provides  that  section  51  shall  not  extend  to 
cases  where  the  alienee  named  in  the  convey- 
ance shall  have  taken  the  same  In  his  name 
without  the  consent  or  knowledge  of  the  per- 
son "paying  the  consideration."  Held,  that  the 
words  "the  consideration"  mean  the  whole  con- 
sideration, and  not  a  part  of  it;  and  that  where 
a  wife  paid  about  one-tenth  of  the  Considera- 
tion for  a  conveyance  to  her  husband,  which 
be  agreed  to  take  in  her  name,  such  payment 
did  not  vest  in  her  any  estate  in  the  land.  2S 
N.  Y.  Snpp.  676,  affirmed. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  Anna  Schlerloh  against  Mathilda 
Schlerlob  to  recover  possession  of  land. 
From  a  Judgment  of  the  general  term  (26 
N.  Y.  Supp.  676)  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

George  H.  Yeaman,  for  appellant  Oeorge 
W.  Roderick,  for  respondent 

O'BRIBN,  J.  The  plaintiff  Is  the  mother, 
and  the  defendant  the  widow,  of  one  Kasten 
Schlerloh,  who  died  November  80,  1887, 
seised  In  fee  of  the  premises  described  In  the 
complaint  It  Is  conceded  that  by  the  will 
of  the  deceased,  the  plaintiff  was  given  a 

1  Motion  for  tearsument  denied.    See  42  N.  B.  72& 


Digitized  by 


Google 


410 


NORTHEASTERN  REPORTER,  VoL  ^. 


(N.  T. 


life  estate  In  the  premiaes,  subject  to  the 
defendant's  right  of  dower.  This  was  an 
action  of  ejectment  brought  by  the  plalntitC 
to  recover  her  life  estate,  and  the  courts  be- 
low have  sustained  her  claim.  The  only 
defense  interposed  which  it  is  necessary  to 
notice  here  is  that  the  defendant,  at  the 
time  of  the  death  of  her  husband,  was  her- 
self the  owner  of  the  whole  estate  In  equity, 
and  consequently  her  husband  bad  no  inter- 
est which  he  could  devise  to  the  plaintiff. 
This  defense  rests  upon  the  following  facts, 
which  the  trial  court  found,  namely:  That 
the  defendant  furnished  her  husband  with 
$1,175  of  the  purchase  price  of  the  property, 
under  his  promise  to  have  the  deed  made 
to  her,  but  that,  notwithstanding  such  prom- 
ise, he  took  the  deed  in  his  own  name,  with- 
out her  knowledge  or  consent  The  property 
consists  of  a  house  and  lot  in  the  city  of 
New  York,  which  the  deceased  purchased 
October  28,  1873,  for  $13,500.  He  paid  $5,600 
down,  which  payment  included  the  sum  ad- 
vanced to  liim  by  his  wife,  the  defendant, 
and  took  the  deed.  The  balance  of  the  pur^ 
chase  price  (|8,000)  he  secured  by  a  bond 
and  mortgage.  Before  his  death  he  had 
paid  on  this  mortgage  the  sum  of  $6,000, 
besides  the  accruing  interest,  leaving  $3,000 
of  the  purchase  price  unpaid.  The  defend- 
ant's claim  is  that  the  payment  by  hei^  of 
$1,175  of  the  purchase  price,  upon  the  prom- 
ise of  her  husband  to  take  the  deed  in  her 
name,  vested  in  her  the  whole  equitable  es- 
tate, subject  to  the  balance  due  on  the  mort- 
gage. The  proof  tended  to  show  that  during 
the  lifetime  of  her  husband  the  defendant 
collected  and  retained  to  her  own  use  the 
rents  of  the  property.  The  right  of  the  de- 
fendant to  a  lien  upon  the  property  to  the 
extent  of  the  money  actually  advanced  by 
her  is  not  Involved  In  the  case.  It  is  conced- 
ed that  this  question  cannot  be  determined 
in  this  action.  The  proper  parties  are  not 
before  the  court,  and,  moreover,  such  a  lien 
would  be  no  defense  to  an  action  by  the 
plaintiff  to  recover  her  life  estate. 

The  defendant's  claim  depends  entirely 
upon  the  construction  to  be  given  to  certain 
sections  of  the  statute  of  uses  and  trusts,^ 
relating  to  cases  where  the  consideration  is 
paid  by  one  party,  and  the  conveyance  tak- 
en in  the  name  of  another.  Section  51: 
"Where  a  grant  for  a^vaiuable  consideration 
shall  be  made  to  one  person,  and  the  con- 
sideration thereof  shall  be  paid  by  another, 
no  use  or  trust  shall  result  in  favor  of  the 
person  by  whom  such  payment  shall  be 
made;  but  the  title  shall  vest  in  the  person 
named  as  the  alienee  in  such  conveyance, 
subject  only  to  the  provisions  of  the  next 
section."  The  next  section  makes  such  a 
grant  fraudulent  as  to  the  creditors,  at  the 
time,  of  the  person  paying  the  considera- 
tion, and,  where  the  fraudulent  intent  is  not 
disproved,  that  a  trust  shall  result  in  favor 

I  4  Rev.  St.  (8th  Ed.)  p.  2437. 


of  such  creditors;  and  then  foUows  the  pro- 
vision upon  which  the  defendant  rests  her 
claim  (section  63):  "The  provisions  of  the 
preceding  fifty-first  section  shall  not  extend 
to  cases  where  the  alienee  named  In  the  con- 
veyance shall  have  taken  the  same  as  an 
absolute  conveyance  in  his  own  name  with- 
out the  consent  or  knowledge  of  the  person 
paying  the  consideration,  or  where  such 
alienee,  in  violation  of  some  trust,  shaU  have 
purchased  the  lands  so  conveyed  with  mon- 
eys belonging  to  another  person." 

Conceding  that  there  was  a  promise  on  the 
part  of  the  husband  to  take  the  deed  in  the 
wife's  name,  it  was  a  promise  merely;  and, 
in  taking  the  deed  in  his  own  name,  he  may 
have  violated  that  promise,  but  it  was  not 
in  violation  of  any  trust,  within  the  mean- 
ing of  the  statute.  The  exception  in  the 
fifty-third  section  applies  in  favor  of  a  per- 
son who  pays  the  consideration.  That 
means  the  whole  consideration,  and  not,  as 
in  this  case,  a  part  of  It  The  defendant  ad- 
vanced less  than  a  tenth  part  of  the  consid- 
eration, and  yet  it  is  claimed  that  the  whole 
equitable  estate  vested  in  her.  The  payment 
by  the  wife  of  a  part  of  the  consideration 
for  the  conveyance  to  the  husband  does  not 
vest  in  her  any  estate  in  the  land.  Niver  v. 
Crane,  96  N.  Y.  40;  Lounsbury  t.  Purdy,  18 
N.  Y.  615;  Garfield  v.  Hatmaker,  15  N.  Y.; 
477;  Sayre  v.  Townsend,  15  Wend.  649; 
White  v.  Carpenter,  2  Paige,  238.  It  may 
be  that  in  cases  where  an  aliquot  or  some 
other  definite  part  of  the  consideration  has 
been  advanced,  the  parties  Intending  that 
some  specific  interest  shall  vest  in  the  per- 
son paying  It,  or  In  proportion  to  the  sum 
paid,  there  might  be  a  resulting  trust  to  that 
extent  But  in  this  case  no  such  question 
arises,  since  the  defendant's  claim  is  that 
she  was  to  have  the  whole  estate  in  consid- 
eration of  the  sum  advanced,  and  she  does 
not  claim  that  there  was  any  intention  to 
acquire  any  sp^lflc  part  of  the  property  less 
than  the  whole,  as  a  tenant  in  common  wlt'b 
her  husband.  We  think  that  the  case  was 
correctly  decided  in  the  court  below,  and 
that  the  judgment  should  be  affirmed,  with 
costs.    All  concur.    Judgment  affirmed. 
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MORRIS  v.  NEW  YORK,  O.  &  W.  RY.  CO. 

(Court  of  Appeals  of  New  York.  Dec.  19, 
1895.) 
W1TNB88— Pbivilboed  Communioatioss — Waiver. 
Where  a  patient,  who  has  been  attended 
by  two  physicians  at  the  same  consultation  in 
regard  to  injuries  received  by  her  in  an  acci- 
dent, calls  one  of  the  physicians  to  testify  in  re- 
gard to  the  nature  of  the  injuries,  she  waives 
thereby  her  right  to  demand  that  the  other 
physicians  shall  not  also  testify.  26  N.  Y. 
Snpp.  812,  affirmed. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Action  by  Mary  A.  Morris  against  the  New 
York,  Ontario  &  Western  Railway  Company. 
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From  a  Judgment  of  the  general  term  (20 
N.  Y.  Snpp.  342)  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

William  Vaoamee,  for  appellant  WllUam 
F:  O'Neill,  for  respondent 

O'BRIEN,  J.  The  responsibility  of  the 
defendant  for  the  personal  Injuries  for 
■which  the  plaintiff  recovered  in  this  case  de- 
pended upon  questions  of  fact  The  ques- 
tions with  respect  to  the  defendant's  negli- 
gence and  the  plaintiff's  negligence  contrib- 
uting to  the  Injury,  as  well  as  the  nature 
and  character  of  the  contract  under  which 
the  plaintiff  was  In  the  defendant's  cars  as 
a  passenger,  were  all  properly  submitted  by 
the  learned  trial  Judge  to  the  Jury.  The 
only  questions  involved  In  this  appeal  arise 
upon  exceptions  talcen  by  the  defendant's 
counsel  to  the  exciusipn  of  certain  evidence, 
offered  by  him,  bearing  upon  the  extent  and 
nature  of  the  plaintiff's  Injuries,  and  hence 
opon  the  question  of  damages.  It  appears 
from  the  record  that  about  the  time  of  the 
commencement  of  this  actlMi  two  physicians 
attended  the  plaintiff  for  the  purpose  of 
making  an  examination  of  her  case,  and  as- 
certaining the  extent  and  nature  of  the  In- 
juries which  she  received  In  the  accident 
T7hen  In  the  defendant's  cars.  The  plaintiff 
herself  called  one  of  them  as  a  witness  in 
her  behalf  at  the  trial,  who  gave  important 
testimony  with  respect  to  the  extent  and 
character  of  the  injury.  His  testimony 
tended  to  show  that  the  plaintiff  was  af- 
fected with  some  spinal  trouble  as  the  re- 
sult of  the  accident  This  opinion  was  based 
mainly  npon  the  result  of  the  personal  ex- 
amination of  the  plalntifTs  perscm  which  he 
bad  made  npon  the  occasion  referred  to  with 
bis  associate  physician.  It  appeared  that 
both  attended  together,  and,  after  removing 
the  plaintiff's  clothing,  made  an  examina- 
tion of  her  person  with  special  reference  to 
the  existence  of  some  disease  of  the  spine  as 
the  result  of  the  accident  But  the  plain- 
tiff did  not  call  the  other  physician,  and  be- 
fore the  close  of  the  proofs  the  defendant 
called  blm,  and  propounded  to  him  certain 
questions,  Intended  to  elicit  his  opinion  as 
to  the  nature  and  extent  of  the  plaintiff's 
Injuries  from  his  observation  and  examina- 
tion of  her  person  on  the  occasion  referred 
tOb  These  questions  were  all  objected  to  as 
Inadmissible,  under  section  834  of  the  Code. 
The  court  sustained  the  objection,  and  the 
defendant  excepted.  These  exceptions  fair- 
ly raise  the  question  as  to  the  defendant's 
right  to  the  testimony  of  the  witness.  The 
learned  counsel  for  the  defendant  contends 
that  It  should  have  been  admitted,  for  the 
reason  that  the  physician  did  not  attend  In 
any  professional  cai)acity,  but  for  the  pui> 
pose  of  qualifying  himself  as  a  witness,  and 
that  the  examination  was  not  for  the  pur> 
pose  of  enabling  him  to  prescribe  for  the 
plaintiff.    It  Is  quite  true  that  before  this 


testimony  could  properly  be  excluded,  it 
must  appear  that  the  relation  of  patient  and 
physician  existed  between  the  plaintiff  and 
the  witness,  and  we  think  that  It  appears 
quite  clearly  In  the  record  that  the  witness 
went  to  the  plaintiff's  house  on  the  occasion 
when  he  made  the  examination  as  a  consult- 
ing physician,  and  that  all  the  information 
that  he  acquired  with  reference  to  her  con- 
dition was  In  that  capacity.  Moreover,  it 
appears  that  the  witness  had  been,  until  a 
short  time  before,  the  plaintiflTs  regular 
physician,  and  that  she  consulted  him  with 
reference  to  the  injury  in  question.  There 
can  be  no  doubt  upon  the  facts  that  both 
physicians  attended  the  plaintiff,  upon  the 
occasion  of  the  examination,  as  her  physi- 
cians, in  order  to  prescril)e,  or  at  least  to 
diagnose  the  case,  and  to  give  such  opinion 
and  advice  as  the  nature  of  the  injury  re- 
quired. 

It  Is  also  urged  that  the  questions  put  to 
the  witness  and  excluded  were  admissible' 
for  the  purpose  of  Impeaching  the  other 
physician,  who  had  been  sworn  by  the  plain- 
tiff. Without  reference  to  the  answer  which 
the  plaintiff's  counsel  makes  to  this  point, 
namely,  that  this  method  of  introducing  the 
testimony  would  be  a  plain  evasion  of  the 
statute.  It  Is  quite  sufficient  to  say  that  the 
questions  were  not  framed  in  such  a  way  as 
to  permit  an  answer  for  the  purpose  of  im- 
peachment In  order  to  present  such  a 
point,  the  record  must  show  that  some 
specific  question  was  put  to  Dr.  Payne,  the 
physician  sworn  by  the  plaintiff,  as  to  some 
act  or  admission,  at  the  consultation  or  aft- 
erwards, by  him,  contradictory  of  or  incon- 
sistent with  his  testimony  at  the  trial  which 
was  answered  in  the  negative,  or  at  least 
not  admitted,  and  that  the  same  question 
was  propounded  to  Dr.  De  Kay,  the  physi- 
cian called  by  the  defendant  and  the  im- 
peaching witness.  An  examination  of  the 
record  shows  that  this  rule  was  not  com- 
plied with,  and  the  testimony  was  not. 
therefore,  admissible  upon  any  ground  now 
urged  by  the  defendant  The  only  ground 
upon  which  the  exceptions  can  be  sustained 
is  that  the  plaintiff,  by  requiring  one  of  the 
physicians,  as  her  own  witness,  to  disclose 
the  facts  and  results  of  the  examination 
and  consultation,  and  make  public  what 
took  place  between  the  plaintiff  and  her  two 
physicians,  has  waived  the  privilege,  and 
can  no  longer  Impose  silence  on  the  other. 
It  Is  a  case  where  two  physicians  attended 
the  patient  both  holding  professional  rela- 
tions to  her;  and  In  a  suit  In  which  the  na- 
ture and  extent  of  her  injuries  (as  then  ap- 
pearing) Is  the  important  Inquiry  she  calls 
one  of  them  and  the  defendant  the  other. 
She  has  the  right,  unquestionably,  to  avail 
herself  of  the  testimony  of  the  one  which 
she  thinks  will  be  the  most  favorable  for 
her  case,  but  the  question  is  whether  she 
can  at  the  same  time  deprive  the  defendant 
of  the  benefit  of  the  testimony  of  the  other. 


Digitized  by 


Google 


412 


NORTHEASTSiBN  RBFORTSiB,  VoL  42. 


<M.  T. 


M  she  elects  to  waive  her  privilege  as  to 
one,  and  requires  bim  to  make  the  consulta- 
tion public,  and  to  disclose  the  Inf  ormaticm, 
does  she  not  necessarily  waive  It  as  to  the 
other?  If  this  Is  not  so,  the  statute  would 
seem  to  be  a  serious  obstacle.  In  such  cases, 
to  the  attainment  of  truth  and  justice.  The 
proposition  that  a  patient  who  has  retained 
or  employed  two  or  more  professional  men, 
under  such  circumstances  that  none  of  them 
are  permitted  to  disclose  the  Information 
thus  obtained  except  with  his  consent,  can 
call  one  of  them  as  a  witness  to  disclose 
what  took  place  when 'all  were  present,  and 
at  the  same  time  enjoin  silence  on  all  the 
rest,  appears  to  be  so  unfair  and  unreason- 
able that  It  challenges  investigation  before 
accepting  it  as  a  rule  of  law.  The  statute 
provides  that  the  physician  may  be  called 
as  a  witness  when  the  patient  expressly 
waives  the  privilege.  It  is  held  that  such 
waiver  may  be  made  on  the  part  of  the 
patient  by  calling  him  as  a  witness.  In  re 
Will  of  Coleman,  lU  N.  X.  220,  19  N.  E.  71; 
Rosseau  v.  Bleau,  131  N.  T.  177,  30  N.  E. 
52;  Albertl  v.  BaUroad  Ga,  118  N.  Y.  77,  23 
N.  B.  35. 

In  this  case  It  was  the  privilege  of  the  plain- 
tiff to  insist  that  both  physicians  should  re- 
main silent  as  to  all  information  they  ob- 
tained at  the  consultation,  but  she  waived 
this  privilege  when  she  called  Dr.  Payne  as  a 
witness,  and  required  him  to  disclose  it  The 
plaintiff  could  not  sever  her  privilege,  and 
waive  It  la  part  and  retain  it  In  part.  If  she 
waived  It  at  all,  It  then  ceased  to  exist,  not 
partially,  but  entirely.  The  testimony  of  Dr. 
Payne  having  been  given  in  her  behalf,  every 
reason  for  excluding  that  of  his  associate 
ceased.  The  whole  question  turns  upon  the 
legal  consequences  of  the  plaintiff's  act  In 
calling  one  of  the  physicians  as  a  witness. 
She  then  completely  uncovered  and  made 
public  what  before  was  private  and  confiden- 
tial. It  amounted  to  a  consent  on  her  part 
that  all  who  were  present  at  the  interview 
might  apeak  freely  as  to  what  took  place. 
The  seal  of  confidence  was  removed  enthrely, 
not  merely  broken  into  two  parts,  and  one 
part  removed  and  the  other  retained. 

I  have  not  been  able  to  find  any  controlling 
authority  in  this  court  In  support  of  the  idea 
that  the  waiver  applied  only  to  the  witness 
that  the  plaintiff  called.  On  the  contrary, 
the  principle  decided  In  McElnney  v.  Rail- 
road Ca,  104  N.  y.  352,  10  N.  B,  644,  sup- 
ports the  views  herein  expressed.  That  was 
a  case  where  the  plaintiff  called  and  exam- 
ined her  own  physician  as  to  her  physical 
condition  on  the  first  trial.  On  a  subsequent 
trial  he  was  called  by  the  defendant,  and 
the  same  objection  was  made  to  his  testi- 
mony that  was  made  In  the  case  at  bar.  This 
court  held  that  it  was  admissible  on  the 
ground  that,  the  statutory  prohibition  having 
once  been  expressly  waived  by  the  patient, 
and  the  waiver  acted  upon,  it  could  not  be 
recalled,  but  the  information  was  open  to  the 


consideration  of  the  entire  public,  and  the 
patient  was  no  longer  privileged  to  forbid  its 
repetition.  The  reasoning  of  Chief  Judge 
Rugei'  in  support  of  these  propositions  in  that 
case  Is  applicable  here.  It  furnishes  a  safe 
basis  for  holding  that,  when  a  wa}ver  is  once 
made,  it  is  general,  and  not  special,  and  Its  ef- 
fect cannot  properly  be  limited  to  a  particular 
purpose  or  a  particular  person.  After  the  In- 
formation has  once  been  made  public,  no  fur- 
ther injury  can  be  Inflicted  upon  such  rights 
and  interests  of  the  patient  as  the  statute  was 
Intended  to  protect,  by  Its  repetition  at  an- 
other time  or  by  another  person.  In  Marx  v. 
RaUroad  Co.,  56  Hun,  575,  10  N.  Y.  Supp. 
159,  it  was  held  that  the  plaintiff,  i>y  testify- 
ing to  what  had  taken  place  between  himself 
and  his  physician,  had  waived  bis  right  to 
object  to  the  examination  of  the  latter  when 
called  as  a  witness  for  the  defendant.  In 
Treanor  v.  Raikoad  Co.  (Com.  PI.)  10  N.  Y. 
Supp.  536,  it  was  held  that  the  plaintiff,  by 
simply  disclosing,  as  a  witness,  his  physical 
condition  In  consequence  of  the  defendant's 
acts,  waived  the  right  to  object  to  bis  phy- 
sician's testimony  when  called  by  the  defend- 
ant. I  have  not  been  able  to  find  that  either 
of  these  cases  came  to  this  court.  The  cme 
last  cited  certainly  pushes  the  principle  too. 
far.  The  other  may  also  be  open  to  some 
doubt;  and  both  are  cited,  not  as  controlling 
authority,  but  In  order  to  show  the  views 
that  very  able  jurists  have  entertalUied  with 
respect  to  the  construction  of  the  statute. 
In  Hope  V.  Railroad  Co.,  40  Hun,  438,  It  was 
held  that  the  plaintiff,  by  waiving  her  right 
to  object  in  respect  to  one  physician,  whom 
she  had  called  as  a  witness  In  her  own  be- 
half, did  not  thereby  waive  her  objection  to 
the  examination  of  other  physicians,  who  had 
attended  her  at  other  times,  when  called  by 
the  defendant  This  case  was  afikmed  In 
this  court  without  an  ophiion  (110  N.  Y.  Gat, 
17  N.  E.  878),  by  a  bare  majority.  It,  how- 
ever, presents  a  very  different  question  from 
the  one  Involved  in  the  case  at  bar.  Tlie 
question  here  arises  with  respect  to  a  single 
consultation  or  Interview,  between  the  plain- 
tiff and  the  two  physicians,  and  not  to  sepa- 
rate and  distinct  transactions  with  as  many 
different  physicians.  In  the  latter  case  there 
is  good  reason  for  holding  that  the  waiver  of 
the  privilege  applies  only  to  such  consulta- 
tions or  transactions  as  the  witness  who  Is 
required  by  the  patient  to  make  the  disclo- 
sure has  participated  In.  That  rule  is  broad 
enough  for  this  case. 

The  case  of  Record  v.  Village  of  Saratoga 
Springs,  46  Hun,  448,  was  undoubtedly  quite 
similar.  If  not  Identical  In  its  facts,  with  the 
case  at  bar.  The  testimony  of  the  associate 
physician  was  excluded,  and  the  general  term 
affirmed  the  decision.  The  case  was  decided 
by  two  judges,  and  It  is  evident  from  the 
opinion  of  one,  at  least,  that  the  decision 
turned  upon  the  broad  prohibitory  words  of 
the  statute,  and  not  upon  the  provision  which 
I  permits  the  patient  to  waive  the  objection. 


Digitized  by 


Google 


N.  Y.)      CITY  OP  BROOKLTlSr  V.  LONG  ISLAND  WATER-SUPPLY  00. 


418 


These  words  are  certainly  broad  enoagb  .to 
prohibit  the  testimony  of  every  physiclaa 
who  has  obtained  Information  in  a  profes- 
Bionai  capacity,  but  the  statute  does  not  at- 
tempt to  define  what  shall  in  any  case  con- 
stitute a  waiver.  That  is  left  to  be  deter- 
mined by  the  courts  with  reference  to  the 
facta  of  every  case,  upon  general  principles 
of  reason  and  Justice.  While  the  case  last 
cited  subsequently  came  to  the  Second  divi- 
sion of  this  court,  it  was  atBrmed  without  an 
opinion.  120  N.  Y.  0^  24  N.  B.  1102.  In 
this  condition  of  the  authorities  we  must  re- 
gard the  question  as  still  open.  We  think 
that  a  construction  of  the  statute  which  per- 
mits a  patient  who  lias  been  attended  by  two 
physicians  at  the  same  examination  or  con- 
sultation to  call  one  of  tbem  as  a  witness  to 
prove  wliat  took  place,  or  what  he  learned, 
thus  maldng  public  the  whole  Interview,  and 
still  retain  the  right  to  object  to  the  other, 
is  unreasonable  and  unjnst,  and  should  not 
be  followed.  The  waiver  is  complete  as  to 
that  consultation  when  one  of  them  is  used 
as  a  witness.  The  considerations  and  reasons 
upon  which  the  statute  was  founded  no  lon- 
ger exist  when  full  disclosure  Is  made  by 
either  with  the  consent  of  the  patient,  and 
every  party  to  the  transaction  thus  disclosed 
is  relieved  from  amy  injunction  of  secrecy. 
The  patient  cannot  limit  the  scope  or  effect 
of  the  waiver  when  made  any  more  than  she 
can  recall  it  When  the  plaintiff  in  this  case 
called  one  of  the  physicians,  who  disclosed 
the  whole  consultation,  the  law  determined 
the  legal  effect  of  that  act.  Irrespective  of 
any  mental  reservations  on  her  part.  Upon 
every  principle  of  reason  and  Justice  this  act 
amounted  to  a  waiver  of  the  right  to  object 
to  the  testimony  of  the  other  physician,  when 
called  by  the  defendant,  as  to  the  same  trans- 
action. For  these  reasons  we  think  the  tes- 
timony excluded  was  admissible,  and  that 
the  Judgment  must  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event  AU 
concur.    Judgment  reversed. 


(148  N.  Y.  107) 

CITY  OF  BHOOBXYN  v.  LONG  ISLAND 
WATER-SUPPLY  CO. 

(Court  of  Appeals  of  New  York.     Dec.  10, 
1895.) 

OoBTs— Extra  Aixowancs  — Spboial  Condbmra- 

TION  PkOCEBDINOS. 

Code  Civ,  Proc.  §  3372,  authorizing  an 
extra  allowance  in  condemDation  proceedings 
when  the  compensation  awarded  exceeds  the 
amount  of  plaintiff's  offer,  applies  only  to  pro- 
ceeding* under  the  general  condemnation  law, 
and  not  to  proceedings  under  a  subsequent  spe- 
cial statute  which  does  not  provide  for  any  of- 
fer. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Application  by  the  city  of  Brooklyn  for  au- 
thority to  acquire  the  property  and  fran- 
chises of  the  Long  Island  Water-Supply  Com- 
pany.   From  an  order  of  the  general  term 


(34  N.  Y.  Supp.  991)  reversing  an  order  of 
the  special  term  (32  N.  Y.  Supp.  182)  grant- 
ing the  company  an  extra  allowance,  the  city 
appeals.    Affirmed. 

William  C.  De  Witt  and  Thomas  B.  Pear- 
sail,  for  appellant  Albert  O.  McDonald,  for 
respondent. 

ANDREWS,  C.  J.  We  fully  agree  with 
the  opinion  of  the  Judge  at  special  term  that 
an  extra  allowance  should  be  made  to  the 
appellant  for  defending  the  proceedings  to 
acquire  its  property,  provided  the  court  had 
power  to  make  such  allowance.  A  person  or 
corporation  whose  property  Is  sought  to  be 
taken  under  condemnation  proceedings  Is  en- 
titled to  be  heard  at  every  step  in  the  pro- 
cess, and  in  Justice  should  be  comi>ensated, 
not  only  for  the  land  or  property  taken,  but 
should  be  indemnified  against  all  costs  and 
expenses  reasonably  Incurred  either  in  re- 
sisting the  appropriation  or  in  the  proceed- 
ings for  ascertaining  the  compensation  to  be 
made.  The  special  statute  under  which  the 
proceedings  in  this  case  were  instituted 
(chapter  481,  Laws  1892)  authorized  the  city 
of  Brooklyn  to  acquire  the  property  and  fran- 
chises of  the  Long  Island  Water-Supply  Com- 
pany, but  made  no  provision  for  costs  or  al- 
lowances. Costs  or  allowances  for  expenses 
in  legal  proceedings  depend  upon  statute, 
and,  in  the  absence  of  any  statute  allowing 
them,  none  can  be  recovered.  This  proceed- 
ing was,  under  the  nomenclature  of  the  Code, 
a  special  proceeding,  as  distinguished  from 
an  action.  The  Code  authorizes  costs  to  be 
given  in  a  special  proceeding  at  the  rates  al- 
lowed for  similar  services  in  an  action  (sec- 
tion 3240),  but  makes  no  provision  for  extra 
allowances,  in  terms.  The  question  has  aris- 
en whether,  under  this  section,  the  court  is 
authorized  to  award  allowances  In  a  special 
proceeding,  as  it  may  do  in  an  action,  and 
it  has  been  held  that  the  section  only  refers 
to  specific  costs,  authorized  in  the  section  re- 
lating to  costs  In  actions,  and  that  allowances 
beyond  such  sums  are  not  authorized.  In  re 
Holden,  126  N.  Y.  589,  27  N.  E.  1063.  This 
te  decisive  of  the  present  case,  unless  section 
3372  of  the  Code,  contained  In  title  1  of  chap- 
ter 23,  prescribing  proceedings  for  the  con- 
demnation of  real  proi)erty,  applies  to  the  pro- 
ceedings taken  in  this  case  under  the  special 
statute  of  1892,  passed  after  the  enactment 
of  the  section  referred  to.  That  section  au- 
thorizes the  court  to  make  an  additional  al- 
lowance to  the  defendant  in  a  condemnation 
proceeding  where  the  plaintiff,  before  com- 
mencing the  proceeding,  has  made  an  offer 
in  writing  to  purchase  the  property  at  a 
specified  price,  which  wos  rejected,  and  an 
award  of  a  greater  sum  was  made,  or  where 
the  plaintiff  made  no  offer  and  the  case  pro- 
ceeded to  an  award.  If  an  offer  was  made 
and  not  accepted,  and  the  compensation 
awarded  did  not  exceed  the  offer,  then  no 
costs  to  either  party  are  to  be  allowed.  If 
this  section  Is  applicable  to  the  proceedings 


Digitized  by 


Google 


414 


NORTHEASTERN  REPORTER,  Vol.  42. 


(N.  T. 


In  this  case,  there  would  be  no  difficulty  In 
maintaining  tlie  contention  of  the  appellant. 
But  this  section  is  one  of  the  provisions  in 
the  procedure  prescribed  for  proceedings  un- 
der chapter  23  of  the  Code.  The  title  in 
which  it  is  contained  regulates  the  practice 
in  condemnation  proceedings  taken  under  its 
provisions.  Section  3359  prescribes  that, 
"whenever  any  person  is  authorized  to  ac- 
quire title  to  real  property  for  a  public  use 
by  condemnation,  the  proceeding  for  tliat 
purpose  shall  be  taken  in  the  manner  pre- 
scribed In  this  tifle."  There  follow  minute 
provisions,  prescribing  the  method  of  insti- 
tuting the  proceeding,  and  the  practice  In  ev- 
ery stage  thereof  until  the  final  judgment; 
and  section  3372,  which  prescribes  the  condi- 
tions under  which  costs  and  allowances  may 
be  made,  immediately  follows  the  section  re- 
lating to  the  final  order  to  be  entered  on  the 
confirmation  of  the  report  of  the  commission- 
ers. In  proceedings  under  the  Code,  the  ap- 
plicant is  required  to  set  forth  In  his  petition 
that  he  "has  been  unable  to  agree  with  the 
owner  of  the  property  for  its  purchase,  and 
the  reason  of  such  inability."  Section  3372 
assumes  that  the  applicant  in  the  condemna- 
tion proceedings  is  in  a  position  to  make  a 
voluntary  purchase  of  the  property  sought  to 
be  acquired,  since  he  is  relieved  from  costs 
If  he  makes  a  written  offer  to  purchase  at  a 
specific  price,  which  is  not  accepted,  and  the 
award  does  not  exceed  the  sum  offered.  It 
Is  conceded  that  the  city  of  Brookl.Tn  could 
not  have  acquired  the  property  and  fran- 
chises of  the  Long  Island  Water-Supply  Com- 
pany under  the  provisions  of  the  Code.  In 
re  Rochester  Water  Com'rs,  66  N.  Y.  418; 
RaUway  Co.  v.  Williamson,  91  N.  Y.  552; 
Zlegler  v.  Chapin,  126  N.  Y.  342,  27  N.  B.  471. 
A  special  statute  was,  therefore,  necessary, 
and  under  It  the  city  of  Brooklyn  possessod 
no  power  to  acquire  the  property  by  volun- 
tary purchase.  It  may  well  be  Infen-ed  that 
this  power  was  deliberately  withheld  in  view 
of  the  prior  trausactions  relating  to  the  ac- 
quisition of  this  property.  Zlegler  v.  Cha- 
pin, supra;  In  re  City  of  Brooklyn,  143  N. 
Y.  596,  38  N.  E.  983. 

We  are  asked  to  incorporate  into  the  act 
of  1892  section  3372  of  the  Code,  or  to  con- 
sider, tlie  special  act  and  the  provisions  of 
the  Code  as  in  pari  materia,  so  as  to  apply 
section  3372  to  the  proceeding  in  questiou. 
But  we  fail  to  see  how  this  is  x>ossibIe.  Both 
statutes  apply,  it  is  true,  to  condemnation 
proceedings.  But  each  Is  complete  In  Itself, 
and  prescribes  a  system  of  procedure  each 
for  itself,  liavlng  many  points  of  similarity 
as  also  many  points  of  divergence.  Proceed- 
ings under  the  Code  are  "to  be  taken  in  the 
manner  prescribed  in  this  title."  Section 
S359.  Under  the  special  act  the  city  of 
Brooklyn  is  authorized  to  take  by  condemna- 
tion the  property  of  the  Long  Island  Water- 
Supply  Company,  "provided  that  the  proceed- 
ings herein,  hereinafter  or  hereby  author- 
ized shall  be  commenced  within  one  year 


after  the  passing  of  this  act."  The  costs  and 
allowances  authorized  In  condemnation  pro- 
ceedings under  the  Code,  by  fair  intendment, 
relate  to  costs  and  allowances  in  proceedings 
thereunder.  The  special  act,  which  pre- 
scribes an  independent  and  different  pro- 
cedure, makes  no  reference  to  costs,  and  the 
right  to  costs  therein  must  be  governed  by 
the  general  statute  as  to  costs  in  special  pro- 
ceedings. It  would  be  judicial  legislation, 
we  think,  to  rule  that,  because  section  3372 
gives  the  right  to  allowances  In  proceedings 
under  the  Code,  they  should  also  be  allowed 
under  a  subsequent  special  statute  enacted 
to  cover  a  case  not  within  the  general  law, 
and  under  which  the  applicant  is  disabled  to 
avail  himself  of  the  opportunity,  by  making 
an  offer,  to  be  exempted  in  a  certain  contin- 
gency from  liability  to  costs,  as  under  the 
general  law.  If  the  special  act  had  been 
passed  before  the  Code,  and  the  purpose  of 
the  special  act  could  have  been  accomplished 
by  proceedings  under  the  general  act.  the 
procedure  under  the  general  act  might  liave 
been  followed  under  section  3383  of  the  Code, 
although  the  prior  special  act  furnished  a 
method  of  its  own.  But  this  Is  not  that  case. 
We  feel  compelled  to  follow  the  decision  of 
the  general  term,  and  its  order  should,  there- 
fore, be  affirmed.  All  concur,  except  BART- 
LETT,  J.,  not  voting.     Order  affirmed. 


(148  N.  Y.  1) 

CLARK  V.  WATER  COMMISSIONERS  OF 
AMSTERDAM. 

(Court  of  Appeals  of  New  York.     Dec.  19, 
1895.) 

CONDEMKATIOM  PrOOEKDIKOS  —  LIMITATIONS— AP- 
PEALABLE Order. 

1.  Laws  1881,  c.  101,  as  amended  by  Laws 
1882,  c.  197,  authorizes  certain  water  commis- 
sioners to  condemn  lands,  and  to  apply  to  the 
supreme  court,  on  notice,  for  the  appointment  of 
commissioners  to  determine  the  owners'  dam- 
ages. Section  5  provides  that,  if  the  commis- 
sioners fail  to  make  such  application  before 
taking  such  lands,  then,  or  at  any  time  after, 
the  owner  may  serve  on  the  commissioners  10 
days'  notice  of  his  intention  to  apply  to  the 
court  for  the  appointment  of  commissioners  of 
assessment.  Held,  that  the  proceeding  by  such 
owner  is  not  one  to  recover  on  a  liability  cre- 
ated by  statute,  within  Code  Civ.  Proc.  §  382, 
subd.  2,  barring  an  action  or  proceeding  to  re- 
cover on  a  liability  created  by  statute  in  six 
years.     26  N.  Y.  Supp.  214,  reversed. 

2.  Nor  is  such  proceeding  one  to  recover 
damages  for  an  injury  to  property,  within  Code 
Civ.  Proc.  §  382,  subd.  3,  barring  an  action  or 
proceeding  to  recover  damages  for  an  injury  to 
property  in  six  years.  26  N.  Y.  Supp.,  214,  re- 
versed, 

3.  Where,  in  proceedings  by  a  landowner  to 
recover  compensation  for  land  taken  for  public 
use,  the  general  term  reverses  the  whole  pro- 
ceeding, and  leaves  the  applicant  without  any 
award  whatever,  the  order  of  reversal  is  ap- 
pealable. 

Appeal  from  supreme  court,  general  term, 
Third  department. 

Proceeding  by  George  Clark  to  recover 
compensation  for  the  taking  and  appropriat- 
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lug  of  lands  hj  the  water  commlssionerB  of 
i^  msterdam,  N.  Y.  E'rom  a  judgment  of  tbe 
general  term  (26  N.  Y.  Supp.  214)  reveiBlng 
an  order  of  the  special  term  modifying  and 
affirming  an  award  of  commissloiters  of  ap- 
praisal, Clark  appeals.    Reversed. 

For  the  purpose  of  enabling  the  village  of 
Amsterdam  to  provide  the  citizens  therectf 
with  a  snpply  of  water,  the  legislature  passed 
an  act  (chapter  101  of  the  Laws  of  1881)  giv- 
ing power  to  the  water  commissioners  therein 
provided  for  to  obtain  by  condemnation  the 
necessary  lands,  tenements,  rights,  and  prop- 
erty. That  act  was  amended  by  chapter  197 
of  the  Laws  of  1882.  By  these  acts  the  water 
commissicxiers  were  empowered,  before  tak- 
ing possession  of  any  property,  to  apply  to 
the  supreme  court,  upon  notice,  for  the  ap- 
pointment of  commissioners  to  determine  the 
damages  that  might  be  sustained  by  any  own* 
er  .by  reason  of  the  proposed  taking  of  Ills 
laiMls,  tenements,  hereditaments,  rights,  or 
property  for  the  purpose  mentioned  in  the 
acts  referred  to.  And  it  was  provided  in 
amended  section  5  of  the  act  of  1882  that  in 
case  the  water  commissioners  failed  to  make 
such  application  to  the  court  "before  taking 
and  using  such  lands,  tenements,  heredita- 
ments, rights  or  property,"  then,  "at  any  time 
after  the  commissioners  took  possession  or 
use  of  such  lands,"  the  owner  might  serve 
upon  the  commissioners,  and  all  others  inter- 
ested in  the  question,  10  days'  notice  of  his 
Intention  to  apply  to  the  court  for  the  ap- 
pointment of  commissioners  of  assessment, 
and  ui)on  such  application  tbe  court  was  em- 
powered to  proceed  in  the  same  manner  as 
though  the  appUcatioji  had  been  made  by  the 
water  commissioners.  The  commissioners  of 
'assessment  were  required  to  tak^  the  oath 
provided  for  by  the  constitution,  and  were 
directed  to  personally  examine  each  parcel 
of  land  or  other  property  to  be  taken  or 
used,  and  .estimate,  and  report  to  tbe  court  at 
any  term  thereof  held  in  said  district,  the 
several  sums  which  would  be  a  Just  compen- 
sation to  such  owners  or  persons  interested, 
respectively,  for  the  appropriation  for  the 
purposes  of  the  act  of  any  property,  rights,  or 
privileges  that  might  be  so  required,  or  for 
the  title  or  use  of  any  such  property.  The 
land  of  tbe  applicant  in  this  proceeding  was 
taken  and  appropriated  by  the  water  commis- 
sioners under  these  acts  in  September,  1882, 
without  any  steps  having  been  taken  by  them 
to  liave  the  amount  of  compensation  due  the 
owner  for  the  taking  of  such  property  ap- 
praised according  to  the  provisions  of  the  act 
The  land  thus  appropriated  has  remained  In 
the  possession  of  the  city  of  Amsterdam, 
through  its  water  commissioners,  from  that 
time  onward;  and  no  proceeding  was  taken 
by  any  one  kxddng  towards  exacting  com- 
pensation for  the  property  of  the  owner  tak- 
en by  tbe  water  commissioners  until  some 
time  in  March,  1892,— not  quite  10  years  from 
the  time  when  tbe  water  commissioners  orig- 
inally took  possession  of  that  property.    At 


this  time  (March,  1892)  the  owner  com- 
menced this  proceeding  under  the  acts  men- 
tioned, for  the  purpose  of  obtaining  compensa- 
tion for  his  property  thus  taken  by  the  city  for 
public  ptuiMses.  Under  those  acts  the  owner, 
upon  notice,  made  application  to  the  court  for 
the  appointment  of  commissioners  to  appraise 
the  amount  of  his  compensation  for  property 
taken  and  appropriated;  and  upon  a  hearing 
of  such  application  the  water  commissioners, 
as  one  ground  of  opposition,  set  up  the  statute 
at  limitations  in  bar  of  any  proceeding  wliat- 
ever.  The  opposition  of  the  city  was  over- 
ruled, the  commission  was  appointed,  took 
evidence,  and  reported  the  amount  of  com- 
pensation due  the  owner  for  the  taking  of  his 
property  by  the  water  commissioners,  which 
report  was  affirmed  at  the  special  term,  and 
the  order  entered  thereon  was  reversed  by 
the  general  term  in  the  third  department, 
and  the  proceeding  dismissed,  on  the  ground 
that  the  bar  of  the  statute  was  a  conclusive 
answer  to  the  applicant's  petition.  The  appli- 
cant has  appealed  to  this  court 

Andrew  J.  Nellis,  for  appellant  B.  Coun- 
tryman, for  respondent 

PECKHAM,  J.  (after  stating  the  facts). 
We  think  the  general  term  erred  In  holding 
that  the  statute  of  limitations  constituted  any 
bar  to  this  proceeding.  It  is  objected  to  a 
recovery  that  the  proceeding  is  one  to  recover 
upon  a  liability  created  by  statute,  and  that 
it  is  also  one  to  recover  damages  for  an  in-' 
jury  to  property.  The  claim  Is  made  under, 
subdivisions  2  and  8  of  section  382  of  the' 
Code  of  Civil  Procedure,  by  which  the  peti- 
tioner's cause  of  action,  if  of  the  nature' 
above  described,  would  be  barred  after  slz^ 
years  had  elapsed  from  tbe  time  the  pro-' 
ceeding  might  have  been  commenced.  It  will 
be  seen  that  the  second  and  third  subdivisions 
of  the  above  section  382  refer  in  terms  to  an 
action;  but  by  section  414  it  is  provided  that 
"the  provisions  of  this  chapter  apply  and  con-, 
stitute  the  only  rules  of  limitation  appU-' 
cable  to  a  civil  action  or  special  proceeding, 
except  in  one  of  the  following"  eases."  The 
exception  does  not  apply  to  this  case.  And 
by  section  415  the  periods  of  limitation  are  to 
be  computed  from  the  time  of  the  accruing 
of  the  right  to  relief  by  action,  special  pro- 
ceeding, defense,  or  otherwise,  to  the  time 
when  the  claim  for  relief  is  actually  inter- 
posed by  the  party  as  a  plaintiff  or  defendant 
in  a  particular  action  or  special  proceeding. 
Section  382  may  be  read,  therefore,  as  to 
Its  subdivisions  2  and  3,  as  if  it  included  a 
special  proceeding  as  well  as  an  action  to  re- 
cover upon  a  claim  as  therein  stated. 

We  are  of  the  opinion  that  this  proceeding 
comes  under  neither  subdivision  of  the  sec- 
tion above  quoted.  It  is  in  no  sense  a  pro- 
ceeding to  recover  upon  a  liability  created  by 
statute.  The  liability  in  this  case  is  a  liabil- 
ity to  make  compensation  to  the  owner  of 
lands  and  property  taken  by  the  water  com- 
missioners under  the  proTislons  of  the  stat- 
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utea  above  Quoted.  The  liability  to  pay  for 
property  taken  is  not  created  by  either  stat- 
ute. It  Is  a  constitutional  liability,  instead  of 
a  mere  statutory  one.  The  constitution  pro- 
hibits the  taking  of  private  property  for  pub- 
lic use  without  due  compensation  being  made 
therefor.  The  legislature,  in  giving  to  the 
city  of  Amsterdam  or  its  agents  in  its  behalf, 
the  right  to  take  property  for  public  use,  and 
in  providing  the  proper  proceeding  to  be  fol- 
lowed In  the  taking  of  such  property,  was 
creating  no  statutory  liability  whatever.  It 
was  simply  delegating  the  power  to  take 
the  land,  and  providing  the  procedure  by 
which  the  land  might  be  taken,  and  the  con- 
stitutional liability  to  make  due  compensa- 
tion might  be  carried  out  and  enforced.  Such 
a  liability,  we  think,  does  not  come  within 
the  second  subdivision  of  section  382.  The 
statute  did  not  itself  create  the  liability,  al- 
though the  compensation  was  to  be  collected 
by  means  of  the  provisions  provided  for  by 
It.  Nor  is  it  a  proceeding  to  recover  damages 
for  an  injury  to  property,  as  provided  for  in 
BUbdlvision  3  of  this  section.  It  is  not  a 
proceeding  to  recover  damages  for  anything. 
The  water  commissioners  have  not  Injured 
the  plaintiff's  property,  and  he  seeks  to  re- 
cover no  damages  for  any  injury  to  it,  with- 
in the  meaning  of  the  limitation  statute. 
What  he  seeks  is  compensation  In  the  shape 
of  payment  for  the  value  of  the  property  ap- 
propriated and  taken  by  the  city  of  Amster- 
dam, through  its  authorized  officials,  and  the 
resulting  depreciation  hd  value  of  the  remain- 
ing property.  It  all  comes  under  the  head  of 
liability  to  make  compensation  for  property 
.taken.  By  statute  they  had  a  right  to  take 
such  property  upon  payment  being  made, 
and  when  payment  is  made  the  title  would 
pass;  and  although  the  water  commissioners 
had  a  right  to  initiate  the  proceedings  them- 
selves, yet,  not  having  done  so,  the  owner 
himself  could,  under  the  same  statute,  inau- 
gurate them.  They  are  proceedings  in  either 
Instance  to  provide  for  compensation  and  ob- 
tain payment  for  property  taken,  not  to  re- 
cover damages  simply  for  property  injured. 
The  section  of  the  statute  under  dlscussicoi 
does  not,  therefore,  apply  to  this  case.  The 
only  other  section  which  might  be  applicable 
Is  section  388,  which  provides  that  an  action, 
the  limitation  of  which  Is  not  Bi)eclaUy  pre- 
scribed in  this  or  the  last  title,  must  be  com- 
menced within  10  years  after  the  cause  of 
action  accrues.  The  answer  to  that  provi- 
sion lies  in  the  fact  that  the  proceedings  here 
were  commenced  before  the  expiration  of  the 
10  years  provided  for  therein. 

Again,  the  counsel  for  the  respondents  here 
contends  the  order  of  the  general  term  is  not 
appealable  to  this  court  If  the  general  term 
had  affirmed  the  special  term,  and  the  city 
of  Amsterdam  desired  to  review  here  the 
amount  of  the  appraisal,  the  court  could  not 
hear  the  appeal.  But  the  order  of  the  gen- 
eral term,  reversing  the  whole  proceeding, 
and  leaving  the  applicant  without  any  award 


whatever,  is  appealable  to  this  court,  and  we 
have  never  held  to  the  contrary. 

We  have  looked  through  the  record,  and 
though  possibly  there  may  have  been  some 
evidence  allowed  which,  upon  a  strict  conr 
stmction  of  the  rules  of  evidence  applicable 
to  a  jury  trial  at  common  law,  ought  not  to 
have  been  admitted,  yet  we  are  quite  dear, 
in  the  view  that  the  admission  of  such  evi- 
dence ought  not  to  effect  a  reversal  of  the 
award.  It  may  be,  too,  that  the  commission- 
ers were  quite  liberal  in  their  allowance  to 
the  petitioner,  but  with  that  we  cannot  inter- 
fere. We  think,  upon  the  whole,  that  sub- 
stantial justice  was  done  in  this  case  by  the 
Q>eclal  term,  and  the  order  of  the  general 
term  should  be  reversed,  and  that  of  the  spe- 
cial term  affirmed,  with  costs  to  the  appel- 
lant In  all  courts.  All  concur.  Ordered  ac- 
cordingly. 


(148  N.  T.  117) 
MARTIN  V.  NEW  TORE  LIPID  INS.  CO. 
(Court  of  Appeals  of  New  York.     Dec.  19, 
1895.) 

MaBTBB    AKD    BbKVAHT  —  COSTKACT   OV    EmPLOT- 

MBNT — A.T  Will — Relbase— Trial — 

PkOVINOE  OF  CODRT. 

1.  An  employe^  in  answer  to  a  letter  of  his 
employer  discliarging  him,  first  wrote  that  he 
accepted  "your  nltimatam,"  and  saliaeqnently 
wrote  that  he  did  not  thereby  mean  to  release 
his  employer  from  liability  for  salary  due  for 
the  unexpired  term  of  his  employment,  but  to 
merely  concede  the  right  of  his  employer  to  dis- 
charge him.  Held,  that  the  letters  were  insuffi- 
cient to  release  the  employer  from  an  existing 
entire  contract  of  employment.  26  N.  X.  Supp. 
283,  reversed. 

2.  Where  the  ancontradicted  evidence  of  an 
employd  in  an  action  for  salary  shows  that  the 
contract  was  for  an  unspecified  time  at  a  giv- 
en rate  per-  year,  the  court  should  declare,  as 
matter  of  law,  that  a  contract  determinable  at 
will  of  either  party  is  shown. 

3.  A  contract  for  services  at  a  specified  rate 
per  year,  not  specifying  any  time  of  employ- 
ment, is  not  a  contract  for  a  year,  but  one  to 
pay  tor  services  actually  rendered  at  the  speci- 
fied rate,  determinable  at  the  will  of  either 
party. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Action  by  Edward  Martin  against  the  New 
York  Life  Insurance  Ck>mpany  on  a  contract 
of  employment.  From  a  reversal  by  the 
general  term  (26  N.  Y.  Supp.  283)  of  a  judg- 
ment of  the  special  term  for  plaintiff,  and 
an  order  denying  a  new  trial,  he  appeals, 
under  stipulation  that.  If  the  order  is  af- 
firmed, judgment  shall  be  entered  for  de- 
fendant Order  affirmed,  and  complaint  dis- 
missed. 

James  M.  Hunt,  for  appellant  William 
B.  Homblower,  for  respondent 

BARTLBTT,  J.  The  plaintiff  sued  to  re- 
cover salary  at  the  rate  of  $10,000  a  year 
from  the  1st  day  of  May,  1892,  until  the  1st 
day  of  January,  1893, .  with  interest.  The 
plaintiff  entered  the  employ  of  the  defendant 
in  1881,  and  was  placed  ia  charge  of  the 
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reBl-«8tate  department  at  s  salary  of  $5,000 
a  year.  From  tbe  Ist  of  January,  1883,  he 
received  Balary  at  the  rate  of  $6,600  a  year, 
under  an  arrangement  made  In  February, 
1883.  In  February,  1884,  the  salary  vras 
Increased  to  the  rate  of  $10,000  a  year,  pay- 
able from  January  1,  1881.  Salary  was  paid 
monthly.  Without  further  agreement  of 
any  kind  plaintiff  continued  In  tbe  discharge 
of  his  duties  untU  April  13,  1802,  when  he 
received  a  letter  from  the  president  of  the 
defendant  notifying  him  that  his  services 
would  not  be  needed  after  April  30,  1892. 
Plaintiff  repUed  to  this  letter  April  14,  1892, 
stating  that  he  accepted  the  defendant's 
ultimatum.  A  week  later  he  wrote  a  second 
letter,  in  which  he  sought  to  explain  the  first 
one  as  follows,  viz.:  "What  I  meant  then, 
and  what  I  mean  now,  is  that,  while  I  con- 
cede your  power  to  dispense  with  my  services 
after  April  80th,  I  do  not  concede  your  pow- 
er to  break  my  contract  with  the  company 
without  making  the  company  liable  to  me. 
I  wish  you  to  distinctly  understand  that  my 
employment  is,  and  has  been  since  January 
1,  1884,  a  yearly  one,  at  a  salary  of  $10,000 
per  year  commencing  on  January  let,  and 
that  I  am  entitled  to  my  salary  for  the  bal- 
ance of  the  year." 

We  are  unable  to  agree  with  the  learned 
general  term  that  the  legal  effect  of  these 
letters  was  to  release  both  parties  from  the 
obligation  of  an  existing  entire  contract,  if 
one  did  exist.  The  letter  of  the  defendant 
was  an  absolute  discharge  of  tbe  plaintiff, 
and  cannot  be  regarded  as  a  part  of  negotia- 
tions  to  abrogate  an  existing  contract  Tbe 
plaintllTs  replies  to  that  letter  did  not  in 
any  way  affect  the  legal  rights  of  tbe  par- 
ties in  this  aspect  of  tbe  case.  The  two 
questions  presented  by  this  appeal  are: 
Does  the  evidence  establish  a  contract  df 
hiring  by  the  year?  And,  if  not,  does  a 
general  hiring  Import  an  employment  by  the 
year? 

We  do  not  think  the  plaintiff  proved  an 
original  contract  with  defendant  whereby 
he  was  employed  to  render  service  for  a 
year,  nor  was  the  evidence  so  conflicting  on 
this  point  as  to  have  warranted  the  trial 
Judge  in  submitting  the  question  to  tbe  Jury. 
A  verdict  finding  that  such  a  contract  was 
entered  into  by  the  parties  would  be  set 
aside,  as  unsupported  by  the  evidence.  Tbe 
correspondence  between  the  plaintiff  and  de- 
fendant, already  referred  to,  tends  to  show 
that  plaintiff,  when  be  wrote  his  first  letter, 
did  not  consider  he  was  rendering  service 
under  a  contract  by  the  year,  and  his  as- 
sumption of  that  position  in  the  second  let- 
ter has  the  appearance  of  an  afterthought 

It  remains  to  consider  the  legal  effect  of 
•  general  hiring.  The  learned  counsel  for 
tbe  plaintiff  argues  that  a  general  hiring 
means,  as  matter  of  law,  an  employment 
from  year  to  year,  and  insists  that  his  propo- 
sition Is  sustained  by  the  decision  of  this 
court  in  Adams  v.  Fltzpatrick,  125  N.  Y. 
V.42N.E.no.5— 27  i  Motion 


124,  26  N.  B.  143.  The  case  cited  does  not 
decide  the  point  In  question,  although  cer- 
tain expressions  in  the  opinion  and  refer- 
ence to  English  cases  might  seem,  upon  a 
casual  reading,  to  Justify  a  contrary  conten- 
tion. The  referee  found,  however,  tliat  the 
parties  originally  contemplated  a  hiring  for 
a  year,  and  this  court  held  that,  on  the  con- 
tinuation of  the  employment  after  the  ex- 
piration of  the  year,  without  further  agree- 
ment, it  would  be  presumed  that  the  parties 
had  assented  to  renew  the  contract  2or  a 
like  period.  The  present  condition  of  the 
law  as  to  the  legal  effect  of  a  general  hiring 
Is  thus  stated  by  Mr.  Wood  In  his  work  on 
Master  and  Servant  (2d  Ed.,  {  136),  as  fol- 
lows: "In  England  it  is  held  that  a  general 
hiring,  or  a  hiring  by  the  terms  of  which 
no  time  Is  fixed.  Is  a  hiring  by  the  year. 
•  •  *  With  us,  the  rule  Is  inflexible  that 
a  general  or  indefinite  hiring  Is,  prima  facie^ 
a  hiring  at  will;  and  if  the  servant  seeks  to 
make  it  out  a  yearly  -  hiring,  the  burden  is 
upon  btm  to  establish  It  by  proof.  A  hiring 
at  so  much  a  day,  week,  month,  or  year,  no 
time  being  speclfled,  is  an  Indeflnlte  hiring, 
and  no  presumption  attaches  that  it  was  for 
a  day  even,  but  only  at  the  rate  fixed  for 
whatever  time  the  party  may  serve.  •  •  • 
A  contract  to  pay  one  $2,500  a  year  for  serv- 
ices Is  not  a  contract  for  a  year,  but  a  con- 
tract to  pay  at  the  rate  of  $2,500  a  year  for 
services  actually  rendered,  and  Is  determin- 
able at  will  by  either  party.  Thus,  It  wUl 
be  seen  that  the  fact  that  the  compensation 
is  measured  at  so  much  a  day,  month,  or 
year  does  not  necessarily  make  such  hiring 
a  hiring  for  a  day,  month,  or  year,  but  that 
in  all  such  cases  the  contract  may  be  put  an 
end  to  by  either  party  at  any  time,  unless 
the  time  is  fixed,  and  a  recovery  bad  at  the 
rate  fixed  for  the  services  actually  ren- 
dered." Tbe  decisions  on  this  point  In  the 
lower  courts  have  not  been  uniform,  but  we 
think  tbe  rule  is  correctly  stated  by  Mr. 
Wood,  and  it  has  been  adopted  in  a  number 
of  states.  Evans  v.  Railway  Co.,  24  Mo. 
-App.  114;  Finger  v.  Brewing  Co.,  13  Mo. 
App.  310;  De  Briar  ▼.  Mlntum,  1  Cal.  450; 
Haney  v.  Caldwell,  35  Ark.  156,  168;  Pren- 
tiss V.  Ledyard,  28  .Wis.  131.  It  follows, 
therefore,  that  the  hiring  of  the  plaintiff  was 
a  hiring  at  will,  and  the  defendant  was  at 
liberty  to  terminate  the  same  at  any  time. 
The  order  appealed  from  should  be  affirmed, 
and  Judgment  absolute  ordered  against  the 
plaintiff,  upon  the  stipulation  dismissing  tbe 
complaint,  with  costs.  All  concur.  Ordered 
accordingly. 


CM  N.  T.  no 

CLARK  r.  EXCHANGE  PUINTING  CO. 

et  al.' 

(Conrt  of  Appeals  of  New  Tork.     Dec.  19, 

1895.) 

COHSPIRAOT  TO  DEFRIHD — CiVIL  ACTION. 

In  an  action  against  a  printing  company 
and  a  magazine  company  and  their  respective 

to  amend  remittitnr  denied.     See  42  N.  E.  723. 
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managers  for  damages  for  conspiracy  to  de- 

frand  plaintiff  by  procuring  a  delivery  of  paper 
to  the  printing  company  under  a  contract  of 
sale  to  the  magazine  company  when  insolvent, 
in  order  to  subject  it  to  execution  by  the  print- 
ing company  on  a  ludgment  to  be  obtained 
against  the  magazine  company  on  its  debt,  it 
appeared  that  the  printing  company,  under  con- 
tract made  long  prior  to  the  sale,  printed  the 
magazine  on  paper  furnished  by  magazine  com- 
pany; that  the  paper  In  question  was  delivered 
in  two  series;  that  the  first  delivery  was  the 
usual  quantity  used  in  publishing  an  issue  of 
the  magazine.  There  was  no  evidence  that 
this  delivery  was  not  received  in  good  faith  by 
the  printing  company,  with  the  expectation  that 
it  was  all  to  be  used  in  printing  an  issue  of  the 
magazine.  Beld,  that  the  printing  company 
and  its  manager  were  not  liable  in  such  action 
for  the  value  of  the  paper  first  delivered,  not 
nsed  in'  publishing  the  magazine. 

Appeal  from  supreme  court,  general  term, 
Second  department. 

Action  by  Charles  S.  Clark  against  the 
Exchange  Printing  Company,  Francis  E. 
Fitch,  and  Alva  E.  Davis  for  damages  on  ac- 
count of  conspiracy  "  to  defraud  plaintiff. 
From  an  affirmance  by  the  general  term  (26 
N.  Y.  Supp.  401)  affirming  a  judgment  of  the 
special  term  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Re- 
versed. 

Tbe  plaintiff  is  a  dealer  in  paper.  The  de- 
fendant printing  company  printed  and  pub- 
lished the  American  Magazine  for  the  Ameri- 
can Magazine  Publishing  Company.  The  de- 
fendant Davis  was  the  manager  of  the 
American  Magazine  Publishing  Company. 
The  defendant  Fitch  was  the  manager  of 
tbe  Exchange  Printing  Company,  and  made 
orders  for  paper,  with  the  assent  of  the 
magazine  publishing  company,  which  be- 
came Insolvent,  with  a  large  debt  due  to  the 
defendant  printing  company.  The  plaintiff's 
case  is  based  upon  the  allegations  that  after 
the  insolvency  of  the  magazine  publishing 
company,  the  Exchange  Printing  Company, 
and  Fitch,  its  manager,  and  Davis,  manager 
of  the  bankrupt  magazine  publishing  .com- 
pany, continued  to  order  and  obtain  of  tbe 
idalntlff  a  large  amount  of  paper,  so  that  the 
defendant  printing  company  could  levy  upon' 
It  on  account  of  the  indebtedness  to  it  from 
the  magazine  publishing  company.  The  Jury 
bas  found  that  the  defendants  did  this,  and 
returned  a  verdict  for  the  amount  of  the 
property  acquired  In  this  way  and  tor  tbis 
purpose. 

Cephas  Brainerd,  for  appellants.  Frederic 
A.  Ward,  for  respondent. 

ANDREWS,  O.  3.  (after  stating  the  facts). 
Whatever  evidence  there  may  have  been 
tending  to  show  a  conspiracy  between  the 
defendant  Fitch,  the  principal  owner  and 
manager  of  tbe  Exchange  Printing  Compa- 
ny, and  the  defendant  Davis,  the  manager 
of  the  American  Magazine  Publishing  Com- 
pany, to  secure,  under  the  form  of  a  sale 
from  tbe  plaintiff  to  the  magazine  publishing 
company,  the  paper  of  the  plaintiff  for  the 


purpose  of  subjecting  it  to  an  execution  on 
a  debt  owing  by  the  publishing  company  to 
the  printing  company,  we  find  in  the  record 
no  evidence  whatever  that  such  a  conspiracy 
existed  as  to  the  paper  delivered  in  Novem- 
ber, 1888.  The  plaintiff  delivered  in  aU  789 
reams,  of  which  325  reams  were  delivered 
In  November  for  tbe  December  number  of 
tbe  magazine,  and  474  reams  In  Decemt>er 
and  January  following.  All  tbe  paper  was 
delivered  under  a  contract  made  between 
the  magazine  publishing  company  and  the 
plaintiff  in  October,  1888.  The  Exchange 
Printing  Company  published  tbe  magazine 
for  tbe  magazine  publishing  company,  and 
bad  printed  it  for  that  company  from  its  or. 
ganizatlon,  eariy  in  tbe  year  1888,  the  magac 
zine  company  furnishing  the  paper,  and  be- 
fore Its  organization  It  had  printed  It  for 
the  prior  owners.  There  is  no  evidence  that 
the  printing  company  took  any  part  in  mak- 
ing that  contract,  or  had  any  knowledge 
that  the  magazine  company  was  to  procure 
paper  from  the  plaintiff  until  after  the  con- 
tract was  made.  The  court,  on  the  trial, 
charged  that  Fitch  had  nothing  to  do  with 
the  contract  at  its  inception.  The  magazine 
was  a  monthly  publication,  and  it  was  the 
practice  of  the  printing  company  to  give  or- 
ders by  telephone  to  the  plaintiff  for  paper, 
from  time  to  time,  for  the  magazine,  and  the 
November  deliveries  were  made  upon  tbe 
ordera  of  tbe  publishing  company.  The  ex- 
planation is  found  in  the  fact  that  the  maga- 
zine company  had  directed  the  plaintiff  to 
honor  orders  for  paper  made  by  the  printing 
company.  The  paper  ordered  and  delivered 
In  November  did  not  exceed  the  usual 
amount  required  each  month  for  the  maga- 
zine, and  the  printing  for  tbe  Issue  of  a 
particular  month  was  ustially  done  in  tbe 
latter  part  of  the  preceding  month  or  eariy 
In  tbe  month  for  which  the  Issue  was  made. 
Prior  to  tbe  contract  made  by  the  magazine 
company  with  tbe  plaintiff,  it  had  procured 
paper  from  other  sources.  How  much  of  the 
paper  delivered  by  the  plaintiff  in  Novem- 
ber was  in  fact  used  in  printing  the  Decem- 
ber number  of  the  magazine  was  the  sub- 
ject of  controversy  on  the  trial.  It  was 
claimed  on  tbe  part  of  the  plaintiff  that  only 
a  portion  was  so  used. 

The  counsel  for  the  defendants  requested 
tbe  trial  judge  to  charge  that  if  tbe  jury 
should  find  for  the  plaintiff  they  could  only 
find  in  his  favor  for  the  value  of  the  paper 
delivered  after  December  20,  1888,  and  to 
the  refusal  of  the  court  so  to  charge  an  ex- 
ception was  taken.  We  think  tbe  exception 
was  well  taken.  There  were  two  series  of 
deliveries;  one  In  November  and  the  other 
after  December  20th.  There  is  nothing  in 
the  evidence  which  would  Justify  tbe  jury 
In  finding  that  tbe  printing  company  and 
Fitch,  when  the  November  paper  was  deliv- 
ered, did  not  receive  it  In  good  faith,  under 
the  expectation  that  tbe  publication  of  the 
magazine  was  to  go  on  as  usual.    In  fact. 
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the  December  number  was  Issued,  and  the 
printing  company  set  up  tbe  matter  for  the 
January  number,  which,  however,  was  not 
printed.  The  printing  company  may  have 
kno)vn  or  suspected  in  November  that  the 
magazine  company  was  laboring  under  w^ 
cunlary  embarrassments.  The  printing  com- 
pany had  an  unpaid  debt  for  printing  ow- 
ing by  the  magazine  company.  But  the  evi- 
dence falls  far  short  of  showing,  or  tending 
to  show,  that  the  orders  given  In  November 
were  a  device  to  get  possession  of  the  plaln- 
tUTs  paper  for  the  pui-pose  of  applying  It 
on  the  debt  The  jury,  as  the  amount  of  the 
verdict  indicates,  found  that  some  of  the 
November  paper  was  sold  on  the  execution 
on  the  Judgment  obtained  by  the  printing 
company  against  the  magazine  company, 
and  included  It  in  the  verdict.  The  plain- 
tiff has  received  nothing  for  the  paper  sold 
by  him,  and  In  a  general  sense  it  seems  i:i- 
eqnltable  that  the  printing  company  should 
apply  on  their  debt  against  the  magazine 
company  the  paper  delivered  by  the  plain- 
tiff, for  which  It  has  received  nothing.  This 
is  not  an  action  for  deceit  based  on  false  rep- 
resentations, or  an  attempt  to  follow  the 
proceeds  of  goods,  the  sale  of  which  was 
procured  by  fraud;  and  the  court  so  held 
on  the  trlaL  If  the  printing  company  and 
Fitch  were  not  parties  to  any  conspiracy  in 
respect  to  the  November  deliveries,  they 
cannot  be  held  In  this  action  for  the  value 
of  the  paper  delivered  In  that  month,  and 
it  was  legally  subject  to  levy  on  the  execu- 
tion against  the  magazine  company.  For 
the  error  in  refusing  to  charge  that  no  re- 
covery could  be  had  In  this  action  for  the 
paper  delivered  prior  to  December  20,  1888, 
the  judgment  should  be  reversed,  and  a  new 
trial  granted.  All  concur.  Judgment  re- 
versed. 


(i«  N.  Y. «) 

MARSHALL  v.  SHERMAN. 

(Court  of  Appeals  of  New  Yorlc.     Dec.  19, 
1895.) 

CORSTITDTIOMAL  PROVISION— WhBTHEB  BeLF-ExB- 
OUTING —  CORPOKilTIOKS  —  StaTDTOKT  LlABILlTT 

or  Stockholdebs  —  Knfobcxmsnt  in  Fobbion 

JUBISDICTION. 

1.  A  constitutional  provision  that  "dues 
from  corporations  Bball  be  secured  by  individ- 
nal  liability  of  the  BtoclcholderB  to  an  addition- 
al amount  equal  to  the  stoclc  owned  by  such 
stockholders,  and  such  other  means  as  shall  be 
provided  by  law,"  is  not  self-executing,  and,  un- 
til supplemented  by  statute,  is  InoperatiTe. 

2.  Gen.  St.  Kan.  1889,  par.  1192,  provides 
that,  where  execution  against  a  corporation 
has  been  returned  unsatisfied,  execution  may 
be  issued  against  any  of  the  stockholders  after 
reasonable  notice  to  the  person  or  persons 
sought  to  be  charged,  or  the  plaintiff  on  execu- 
tion may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  Judgment. 
Paragraph  1204  provides  that,  where  a  corpo- 
ration has  been  dissolved,  leaving  debts  unpaid, 
suit  may  be  brought  against  any  person  or  per- 
sons who  were  stockholders  at  the  time  of  such 
dissolution,  without  joining  the  corporation; 
and,  if  judgment  be  rendered    and  execution 


satisfied,  the  defendant  or  defendants  may  sue 
all  who  were  stockholders  at  tbe  time  of  the 
dissolution  for  contrihution.  Held,  that  such 
proYisions  give  a  special  remedy  against  stock- 
holders which  cannot  be  enforced  in  New  York. 
3.  Even  if  the  statutes  of  another  state, 
giving  a  right  of  action  against  the  stockholders 
of  a  corporation,  could  be  enforced  in  New 
York,  it  could  only  be  by  a  suit  in  equity  by  or 
in  behalf  of  all  the  creditors  against  all  the 
stockholders,  and  an  action  at  law  by  a  single 
judgment  creditor  of  such  foreign  corporation 
against  a  single  stockholder  residing  in  New 
York  cannot  be  maintained  in  that  state. 

Appeal  from  supreme  court,  general  term. 
Third  department. 

Action  by  Bdward  Marshall  against  George 
R.  Sherman  to  enforce  the  statutory  liability 
of  defendant  as  stockholder  of  a  Kansas  cor- 
poration. From  a  judgment  of  the  general 
term  (32  N.  Y.  Supp.  193)  affirming  a  judg- 
ment overruling  a  demurrer  to  the  complaint, 
defendant  appeals.     Reversed. 

Chester  B.  McLaughlin,  for  appellant  Franlc 
N.  Hagar,  for  respondent 

O'BRIEN,  J.  This  action  was  brought  by 
a  creditor  of  the  Mlltonvale  State  Bank,  a  cor- 
poration organized  under  the  laws  of  Kansas 
for  banking  purposes,  against  tbe  defendant, 
a  stockholder,  residing  In  this  state.  The 
questions  In  the  case  arise  upon  the  defend- 
ant's demurrer  as  to  the  sufficiency  of  the 
complaint  and  the  necessary  parties  to  the  ac- 
tion. The  complaint  avers  that  the  bank 
was  Incorporated  under  the  laws  of  Kansas 
on  or  about  the  Sth  of  July,  1886;  that  it 
continued  to  transact  a  banking  business  in 
that  state  until  the  12th  of  July,  1891,  when 
proceedings  were  instituted  against  It  in  the 
district  court  of  the  county  of  that  state  where 
it  was  located,  which  resulted  in  the  appoint- 
ment of  a  receiver  to  wind  up  its  afiTalrs,  and 
that  it  has  not  since  that  date  transacted  any 
business,  and  before  the  commencement  of  this 
action  was  dissolved,  leaving  debts  unpaid; 
that  since  the  7th  day  of  October,  1889,  the 
defendant  has  been  the  owner  of  30  shares 
of  the  capital  stock  of  the  bank,  the  par  value 
of  which  is  stated  to  be  ^,000;  that  at  the 
time  of  the  appointment  of  the  receiver  the 
bank  was  indebted  to  the  plaintiff,  as  a  depos- 
itor, in  the  sum  of  $191.84.  It  is  then  stated 
that  the  plaintiff  is  the  owner,  by  assignment 
or  transfer,  of  the  claims  of  IC  other  deposit- 
ors to  whom  the  bank  was  indebted  at  the 
time  of  the  appointment  of  the  receiver  in 
various  small  sums,  upon  which,  together  with 
the  claim  held  by  the  plaintiff  in  his  own 
right,  Judgment  was  recovered  In  the  courts 
of  Kansas  for  the  sum  of  $1,804  damages  and 
$19.15  costs  on  the  5tb  of  September,  1891; 
that  the  plaintiff  caused  execution  to  be  issued 
upon  this  Judgment  against  the  property  of 
the  bank,  which  was  returned  imsatisfied; 
that  the  corporation  is  Insolvent;  and  that 
$880.41  has  since  been  paid  to  the  plaintiff 
on  this  judgment  by  the  receiver.  Judgment 
against  the  defendant  as  a  stockholder  is  de- 
manded tot  tbe  balance  unpaid,  with  Interest 
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from  the  date  of  the  rendition  of  the  judg- 
ment The  complaint  sets  forth  certain  pro- 
visions of  the  constitution  of  the  state  of 
Kansas,  and  the  statutes  of  tliat  state,  which, 
it  Is  claimed,  impose  a  legal  liability  upon 
the  defendant  in  the  courts  of  this  state  for 
the  payment  of  the  money  still  due  upon 
the  Judgment.  The  provision  of  the  consti- 
tution of  that  state  which  is  the  foundation 
of  the  alleged  liability  reads  as  follows: 
"Dues  from  corporations  shall  be  secured  by 
individual  liability  of  the  stockholders  to  an 
additional  amount  equal  to  the  stock  own- 
ed by  such  stockholders,  and  such  other 
means  as  shall  be  provided  by  law;  but  such 
individual  liability  shall  not  apply  to  railroad 
corporations  nor  corporations  for  religious 
and  charitable  purposes."  Article  12,  {  2. 
The  statutes  for  the  enforcement  of  this  lia- 
bility enacted  by  that  state  and  set  forth  in 
the  complaint  are  embraced  in  two  sections 
of  the  laws  with  respect  to  the  liability  of 
stockholders  in  corporations.  They  are  as  fol- 
lows: "Sec.  44.  If  any  corporation  created 
under  this,  or  any  general  statute  of  this 
state,  except  railway  or  charitable  or  religious 
corx>orations,  be  dissolved,  leaving  debts  un- 
paid, suit  may  be  brought  against  any  person 
or  persons  who  were  stockholders  at  the  time 
of  such  dissolution,  without  joining  the  cor- 
I>oration  in  such  suit;  and  if  judgment  be 
rendered  and  execution  satisfied,  the  defend- 
ant or  defendants  may  sue  all  who  were  stock- 
holders at  the  time  of  the  dissolution,  for  the 
recovery  of  the  portion  of  such  debt  for  which 
they  were  liable,  and  the  execution  upon  the 
Judgment  shall  direct  the  collection  to  be 
made  from  property  of  each  stockholder  re- 
spectively; and  if  any  number  of  stockholders 
(defendants  in  the  case)  shall  not  have  prop- 
erty enough  to  satisfy  his  or  their  portion  of 
the  execution,  then  the  amount  of  the  deficien- 
cy shall  be  divided  equally  among  all  the  re- 
maining stockholders,  and  collections  made 
accordingly,  deducting  from  the  amount  a  sum 
in  proportion  to  the  amount  of  stock  owned 
V  the  plaintiff  at  the  time  the  company  was 
dissolved."  i  The  other  enactment  is  section 
82,  and  is  set  forth  in  the  complaint  as  fol- 
lows: "Elxecution  against  Stockholder;  Ac- 
tion.—That  if  any  execution  shall  have  been 
Issued  against  the  property  or  effects  of  a  cor- 
poration, except  a  railway,  or  a  religious  or 
charitable  corporation,  and  there  cannot  be 
found  any  property  whereon  to  levy  such  ex- 
ecution, then  execution  may  be  issued  against 
any  of  the  stockholders,  to  an  extent  equal  in 
amount  to  the  amount  of  stock  by  him  or  her 
owned,  together  with  any  amount  unpaid  there- 
cm;  but  no  execution  shall  issue  against  any 
stockholder,  except  upon  an  order  brought  or 
Instituted,  made  upon  motion  in  open  court, 
after  reasonable  notice  In  writing  to  the  person 
or  persons  sought  to  be  charged,  and  upon  such 
motion  such  court  may  order  execution  to  issue 
accordingly,  or  the  plaintiff  In  the  execution 


t  Gen.  St  1889,  par.  1204. 


may  proceed  by  action  to  charge  the  stock- 
holders with  the  amount  of  his  judgment."  * 
The  defendant  demurred  to  the  complaint  up- 
on the  grounds,  among  others,  that  it  appears 
upon  its  face  that  there  is  a  defect  of  parties 
defendant,  in  that  all  the  stockholders  of  the 
bank  were  not  made  defendants;  and,  sec- 
ond, that  the  complaint  does  not  state  facts 
suflScIent  to  constitute  a  cause  of  action.   '• 

The  complaint  contains  no  allegation  as  to 
the  meaning  or  effect  of  these  statutes,  or  of 
the  provision  of  the  constitution  quoted,  un- 
der the  adjudications  of  the  courts  of  Kan- 
sas, nor  any  allegation  that  any  judgment 
has  been  obtained  against  the  defendant  in 
the  courts  of  that  state  upon  his  liability  as 
a  stockholder,  under  these  provisions  of  the 
local  law.  We  are  therefore  obliged  to  con- 
strue them  ourselves,  with  the  aid  of  such 
rules  and  upon  such  principles  as  the  courts 
of  this  state  apply  In  the  construction  of 
such  enactments  here.  A  right  of  action 
against  the  stockholders  of  a  corporation  does 
not  exist  at  common  law,  and  ordinarily  ex- 
ists only  by  virtue  of  some  statutory  enact- 
ment. In  this  case  the  right  of  action  is 
founded  upon  the  constitution  and  statutes 
of  another  state.  We  think  It  quite  clear 
that  the  provision  of  the  constitution  referred 
to  is  not  self-executing,  and  of  Itself  creates 
no  liability  whatever.  The  language  used 
plainly  contemplates  that  legislation  was  nec- 
essary in  order  to  make  It  effectual.  It  was 
Intended  simply  to  confer  authority  upon  the 
legislature  of  that  state  to  legislate  upon  the 
subject,  and  perhaps  it  imposed  upon  that 
body  the  duty  of  securing  the  debts  of  cor- 
porations by  imposing  upon  the  stockholders 
an  individual  liability,  and  by  such  other 
means  as  in  its  discretion  It  should  deem 
proper,  always  limiting  such  power  and  dis- 
cretion by  the  provision  that  each  stockhold- 
er should  be  made  liable  to  an  amount  equal 
to  the  stock  held  by  him.  The  legislature 
did  enact  such  statutes,  and  it  is  these  en- 
actments, and  not  the  constitution  itself, 
which  Is  sought  to  be  enforced  in  this  ac^ 
tion.  Groves  v.  Slaughter,  15  Pet  449;  Mor- 
ley  V.  Thayer,  3  Fed.  737;  May  T.  Black,  T7 
Wis.  101,  45  N.  W.  949;  Fusz  V.  Spaunhorst 
67  Mo.  256;  French  v.  Teschemaker,  24  Cat 
518.  The  question  is  thus  presented  whether 
a  right  of  action  unknown  to  the  common 
law,  and  existing  only  by  force  of  the  stat- 
utes of  another  state,  can  be  enforced  in  the 
courts  of  this  state,  or  outside  of  the  local  Ju- 
risdiction where  the  corporation  is  domiciled. 
The  defendant's  relation  to  the  corporation 
is  governed  by  the  laws  of  the  state  of  its 
creation,  and  the  general  rule  Is  that  the 
statutory  liability  of  stockholders  In  foreign 
corporations  cannot  be  enforced  except  at  the 
domicile  of  the  corporation  when  the  law  of 
the  domicile  provides  the  remedy.  In  Erick- 
son  V.  Nesmlth,  4  Allen,  233,  the  court  said: 
"There  seems  to  be  no  practicable  mode  of 
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dealing  with  such  corporations  and  Its  mem* 
bers,  when  seeking  to  charge  the  latter  upon 
the  statute  liability,  but  to  proceed  in  the 
manner  prescribed  by  the  statute  creating 
such  liability,  and  in  the  local  jurisdiction 
where  the  corporation  was  established  and 
carries  on  Us  business,  and  by  whose  local 
statutes  alone  the  responsibility  exists."  We 
think  that  when  the  statutes  set  forth  in  the 
complaint,  are  carefully  read,  it  is  apparent 
from  their  language  that  they  provide  for  a 
special  and  peculiar  remedy  against  the 
stockholders  of  a  corporation  created  under 
the  laws  of  that  state.  From  their  whole 
structure  and  scope  it  is  apparent  that  they 
were  intended  to  operate  and  be  enforced 
only  within  that  Jurisdiction.  It  is  quite 
clear  that  as  to  some  of  their  provisions,  at 
least,  it  would  be  impossible  to  enforce  them 
in  this  state;  and  they  should  be  construed 
as  enactments  In  pari  materia,  and  as  a 
whole.  If  it  appears  that  they  cannot,  as  a 
whole  scheme,  be  given  full  eftect  in  this 
state,  we  ongbt  not  to  detach  some  particu- 
lar proviaion  from  the  general  context,  with 
a  view  of  ascertaining  whether  that  is  or  is 
not  enforceable  beyond  the  local  jurisdiction. 
But,  without  reference  to  the  special  and  pe- 
culiar provisions  of  these  statutes,  we  think 
that  the  general  current  of  authority  is  to 
the  effect  that  such  enactments  are  to  be  en- 
forced only  within  the  jurisdiction  of  the  sov- 
ei-eignty  where  they  exist  Some  of  the  au- 
thorities will  be  referred  to  hereafter. 

The  judgment  of  the  learned  court  below 
eeems  to  have  proceeded  principally  upon  the 
ground  that  the  liability  of  the  defendant  as 
a  stockholder  of  the  insolvent  bank  In  anoth- 
er state  is  primary  and  contractual  It  is 
quite  doubtful,  at  least,  whether  any  such  re- 
lation exists  between  the  stockholders  of  the 
corx)oration  and  its  creditors  after  the  capital 
stock  has  been  paid  in,  and  the  organization 
«f  the  corporation  completed,  so  as  to  give  it 
legal  capacity  to  make  contracts  and  incur 
obligations  for  itself.  ~  The  statutes  of  this 
state,  as  construed  by  judicial  decisions,  seem 
to  recognize  that  relation  only  In  cases  of  lia- 
bility before  the  capital  stock  is  paid  in.  Up 
to  tliat  time  the  liability  of  stockholders  has 
been  likened  to  that  of  partners  engaged  in  a 
joint  enterprise,  which,  however,  disappears 
upon  the  perfection  of  the  cori>orate  organiza- 
tion. We  have,  had  occasion  recently  to  ex- 
amine that  question  in  the  case  of  Bank  v. 
Dillingham,  147  N.  Y.  603,  42  N.  B.  338;  and 
we  adhere  to  the  views  there  expressed  with 
reference  to  this  question,  as  well  as  other 
questions  there  decided,  and  which  seem  to 
be  involved  in  this  case.  It  is  true  that  the 
liability  sought  to  be  enforced  in  that  case 
differed  in  its  nature  from  that  involved  in 
the  case  at  bar,  since  it  was  not  an  action  to 
enforce  a  stockholder's  liability,  but  that  of 
trustees,  for  disregard  of  an  express  statute. 
The  liability  iu  that  case  was  penal  in  its  na- 
ture. Here  it  is  not,  and  yet  it  cannot  be  said 
that  It  arises  upon  contract  in  the  general 


sense,  as  it  would  not  exist  but  for  the  terms 
of  the  statute.  The  volimtary  <  purchase  of 
the  stock  by  defendant  would  not  of  itself  cre- 
ate any  liability.  Jessup  v.  Carnegie,  SO  N. 
Y.  441.  The  complaint  does  not  disclose  any 
other  contractual  relations  between  the  plain- 
tiff and  the  defendant.  The  debt  which  the 
plaintiff  Is  seeking  to  enforce  is  not  the  debt 
of  the  defendant,  but  that  of  the  bank.  The 
only  liability  that,  in  law,  is  imposed  upon 
the  defendant  to  pay  this  debt,  or  any  part  of 
it,  is  created  by  the  statutes  of  the  state 
where  the  corporation  is  domiciled.  The  prin- 
ciple adopted,  generally,  by  the  more  recent 
cases  in  this  state,  is  that  such  a  liability  is 
not  strictly  based  upon  contract,  but  is  creat- 
ed by  statute.  It  is  not  primary,  but  second- 
ary, and  conditional  upon  the  failure  of  the 
corporation  itself,  which  owes  the  debt,  to  pay 
it.  A  liabiUty  is  imposed  by  statute  uptHi 
the  defendant  to  pay  the  corporate  debts  to  a 
limited  extent,  under  certain  circumstances 
and  upon  certain  conditions.  It  is  not  a  gen- 
eral liabiUty,  but  special,  and  conditioned  up- 
on the  failure^  of  the  corporation  Itself  to  pay. 
This  peculiar  liability  has  been  held  by  our. 
courts  to  place  the  stockholders  of  the  corpo- 
ration in  the  relation  of  sureties  or  guarantors 
ct  the  corporate  debts;  and  the  obligation  is 
limited,  in  the  first  place,  by  the  defendant's 
holdings  in  the  corporation,  and,  in  the  second 
place,  by  the  deficiency  existing  after  the  ap- 
plication of  all  the  property  of  the  corporation 
to  the  payment  of  its  debts.  It  does  not  ap- 
pear from  the  statements  of  the  complaint 
that  the  corporate  property  which  passed  into . 
the  hands  of  th^  receiver  has  yet  been  mar- 
shaled or  appropriated  for  the  benefit  of  cred- 
itors. It  does  appear  that  a  part  of  It  lias, 
but  as  to  how  much,  if  any,  still  remains  in 
the  hands  of  the  receiver  applicable  to  the  dis- 
charge of  the  obligations  held  by  creditors, 
the  complaint  Is  silent.  True,  there  is  the  al- 
legation that  the  corporation  is  insolvent,  and 
has  not  sufflcl«it  property  to  discharge  its 
debts.  But,  until  all  the  property  of  the  cor- 
poration in  the  hands  of  the  receiver  has  been 
appropriated  to  that  purpose,  it  cannot  be 
known  what  the  deficiency  is  which  the 
stockholders  are  required  to  make  up.  If  tlie 
defendant  should  pay  the  plaintiff's  debt  in 
this  action,  fpr  aught  that  apx)ear8  some  one 
may  still  be  entitled  to  a  dividend  from  the 
receiver  on  account  of  it;  and  until  it  has 
been  definitely  ascertained  by  some  proceed- 
ing, legal  or  equitablet  either  in  the  courts 
of  the  state  where  the  corporation'  was  domi- 
ciled or  here,  what  the  deficiency  is,  it  is  im- 
possible to  say  with  any  degree  of  accuracy 
how  much  the  defendant  ought  to  pay.  The 
relations  of  the  defendant  as  a  stockholder  of 
the  corporation  are  fixed  and  governed  by 
the  laws  of  the  state  in  which  the  corporation 
is  domiciled  and  under  which  it  was  created. 
If  those  laws  created  a  liability  against  the 
defendant  upon  certain  conditions  and  under 
certain  circumstances,  they  also  provided  a 
special  and  peculiar  remedy;  and  the  general 
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tr«id  of  authority  Is  to  the  effect  that  the 
remedy  ttaua  provided  mnst  be  followed,  and 
the  proceedings  for  its  enforcement  must  be 
within  the  local  jurisdiction  and  by  the  Judi- 
cial department  of  the  sovereignty  which  en- 
acted the  law  and  created  the  corporation; 
and  this  would  be  so  whether  the  liability  is 
penal  in  its  nature  or  arises  from  the  Implied 
obligation  of  defendant  by  the  purchase  of 
stock. 

But  If,  under  any  circumstances,  the  ac- 
tion could  be  maintained  In  this  Jurisdiction, 
It  must  be  In  such  a  form  and  by  such  modes 
of  procedure  as  like  liabilities  created  under 
our  own  statutes  are  enforced  against  our 
own  citizens.  There  is  no  reason  why  the 
idalntUf  should  be  permitted  to  enforce  his 
debt  In  this  Jurisdiction  against  a  citizen  of 
this  state  m  a  form  of  action  different  from 
that  which  a  creditor  of  a  domestic  corpora- 
tion may  prosecute  against  a  domestic  stock- 
holder. It  is  quite  well  established  that  in  a 
case  like  this  an  action  at  law  by  a  single 
creditor  against  a  single  stockholder  for  the 
recovery  of  a  specific  sum  of  money  cannot 
be  maintained  In  our  courts,  under  our  stat- 
utes declaring  the  liability  of  stockholders. 
In  such  cases  the  liability  must  be  enforced 
In  equity  In  a  suit  brought  by  or  in  behalf 
of  all  the  creditors  against  all  the  stockhold- 
ers, wherein  the  amount  of  the  liability  and 
all  the  equities  can  be  ascertained  and  ad- 
Justed.  The  stockholders  of  this  Kansas 
bank  are  not  equitably  liable  for  any  greater 
sum  than  may  be  necessary  to  discharge  the 
debts  after  the  corporate  property  has  been 
applied.  All  of  them  that  are  solvent  should 
contribute  in  proportion  to  the  amount  of  their 
holdings  of  stock.  We  are  not  informed  by 
the  complaint  how  many  stockholders  there 
are,  or  even  the  amount  of  the  capital  stock. 
Nor-  are  we  Informed  whether  any  of  the 
stockholders  are  Insolvent.  It  Is  quite  evi- 
dent, therefore,  that  the  equitable  proportion 
of  the  corporate  debts  which  this  defendant 
Should  pay  cannot  be  ascertained  or  deter- 
mined in  this  action.  The  Ihibillty  of  the 
stockholders  is  a  fimd  to  which  all  the  cred- 
itors are  entitled  to  resort  after  the  corporate 
property  has  been  applied  upon  the  debts. 
If  this  action  can  be  mahitained,  it  is  quite 
apparent  that  one  creditor  may  collect  his 
debt  In  full,  and  another  creditor  may  not 
be  paid  anything  except  what  he  is  able  to 
collect  from  the  corporation.  The  statutes 
upon  which  this  action  Is  based  provide, 
among  other  things,  that  when  Judgment  is 
obtained  against  a  stockholder,  and  it  is  sat- 
isfied by  collection  or  payment,  he  may,  In 
turn,  maintain  an  action  against  all  the  other 
stockholders,  who  are  snch  at  the  time  of  dis- 
solution, for  the  recovery  of  the  portion  of 
the  debt  for  which  they  were  liable;  and.  If 
any  stockholder  thus  sued  shall  not  have 
property  enough  to  satisfy  his  portion  of  the 
claim,  the  deficiency  shall  be  divided  equally 
among  the  remaining  stockholders,  and  col- 
lected accordingly.    It  Is  quite  apparent  that 


the  purpose  of  the  law  cannot  be  carried  out, 
except  by  a  proceeding  in  equity  for  an  ac- 
counting, to  which  all  the  stockholders  are 
made  parties.  If  the  plaintiff  can  maintain 
this  action,  and  collect  his  debt  from  the  de- 
fendant, how  can  'the  defendant  proceed 
against  his  fellow  stockholders  to  reimburse 
himself  for  that  part  of  the  debt  which  they 
should  have  paid?  It  would  be  manifestly 
unjust  and  unfklr  to  compel  him  to  pay  this 
claim,  and  turn  him  over  to  another  action, 
perhaps  In  another  state,  or  hi  many  states. 
In  order  to  obtain  the  contribution  which  the 
law  evidently  contemplates.  All  these  ques- 
tions should  be  settled  in  one  proceeding,  or 
In  one  action,  and  that  at  the  domicile  of 
the  corporation.  The  statute  contemplates 
that  each  stockholder  shall  pay  his  Just  pro- 
portion of  any  sum  that  may  be  required  to 
discharge  the  outstanding  obligations  of  the 
corporation.  The  form  of  the  action  should 
be  one,  therefore,  adapted  to  the  protection  of 
all.  A  suit  at  law  by  one  creditor  to  recover 
for  himself  alone  Is  enthrely  inconsistent  with 
any  idea  of  contribution.  The  liability  Is  not 
to  any  individual  creditor,,  but  for  contribn- 
tion  to  the  fund  out  of  which  all  creditors 
are  to  be  paid  alike.  Hence,  the  appropriate 
remedy  is  by  suit  In  equity  to  enforce  the 
contribution,  and  not  by  one  creditor  alone-  to 
appropriate  to  his  own  use  that  which  be- 
longs to  others  equally  with  himself.  Bank 
V.  Dillingham,  supra;  Terry  v.  Little,  101  U. 
a  216;  Hornor  v.  Henning,  83  U.  S.  228.  It 
is  Impossible  to  conceal  from  ourselves  that 
such  is  the  scope  and  real  purpose  of  the  ac- 
tion, and  hence  we  are  asked  to  enforce  a 
remedy  under  a  foreign  law  where  It  Is  per- 
fectly apparent  that  complete  Justice  cannot 
be  done,  and  where  It  Is  plahi  that  an  equi- 
table result  can  be  accomplished  only  by  the 
courts  of  the  Jurisdiction  where  the  corpora- 
tion was  created. 

The  case  has  thus  far  been  considered  with 
reference  to  the  discovery  of  some  practical 
method  of  applying  In  this  Jurisdiction  the 
peculiar  local  remedy  for  the  enforcement  of 
the  statutory  liability,  created  by  the  law  of 
the  domicile.  There  is  still  another  aspect  of 
the  question  which  deserves  attention,  and  it 
must  be  viewed  In  the  light  of  notorious 
facts,  which,  though  not  appearing  in  the 
record,  are  matters  of  current  history  and 
common  knowledge,  to  which  we  cannot  shut 
our  eyes.  Within  recent  years  numerous 
business  enterprises  have  been  promoted  in 
some  of  the  Western  states,  the  money  for 
the  prosecution  of  which  has  been  to  a  large 
extent  borrowed  here,  either  In  the  form  of 
direct  loans  upon  some  kind  of  security,  or 
by  Inducing  many  of  our  citizens  to  purchase 
stock  in  corporations  organized  for  the  pur- 
pose under  local  laws.  Much  of  these  In- 
vestments, amounting  to  a  vast  sum  In  the 
aggregate,  has  been  lost  This  result  Is  In 
some  degree  to  be  attributed  to  financial  de- 
pression, and  the  consequent  derangement 
of  business,  but  in  a  much  greater  degree  to 
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tbe  gross  mlsmanasement  and  dishonesty  of 
the  managers  and  promoters.  The  fnnds 
thns  procured  have  been  used  largely  in  fur- 
therance of  local  and  private  interests,  and  in 
disregard  of  every  prudent  safeguard  for  the 
protection  of  the  investors,  and  sometimes 
In  defiance  of  every  principle  of  common  hon- 
esty. In  some  cases,  when  the  managers 
well  knew  they  were  hopelessly  involved, 
they  continued  to  transact  business,  borrow- 
ing recklessly,  and  pledging  the  assets  In 
their  possession  or  under  their  control.  When 
the  crash  came,  these  assets  were  sold  by 
the  pledgees,  and,  of  course,  sacrificed  In 
many  cases,  leaving  large  deficiencies,  which 
honest  and  prudent  management  could  have 
converted  Into  a  surplus.  A  careful  investi- 
gation of  some  of  the  .disastrous  failures  of 
loan.  Investment,  trust,  land,  and  mortgage 
companies,  as  well  as  banks  and  other  cor- 
porations, will  reveal  this  condition  of  things. 
It  will  not  be  difficult  for  speculators  to  pur- 
Chase  large  claims  against  these  defunct  cor- 
porations at  a  very  low  price.  If  they  can  be 
readily  enforced  here  against  stockholders 
who  have  made  and  lost  Investments  in  the 
stock.  These  considerations  are  not,  of 
course,  i>ertinent  in  a  case  where  a  party 
Is  seeking  to  enforce  a  clear  legal  right,  what- 
ever may  have  been  the  circumstances  of  its 
origin,  but  they  serve  to  stimulate  a  careful 
Inquiry  as  to  the  principles  and  reasons  upon 
which  the  courts  of  this  state  are  required  to 
aid  in  the  enforcement  of  claims  of  this  char- 
acter. 

'  In  the  case  at  bar  the  plaintiff's  right  of 
action  has  no  other  legal  or  moral  basis  than 
the  flat  of  a  legislature  of  another  state. 
It  Is  a  principle  of  universal  application, 
recognized  In  all  civilized  states,  that  the 
statutes  of  another  state  have,  ex  proprio 
vigore,  no  force  or  effect  In  another.  The 
enforcement  in  our  courts  of  some  positive 
law  or  regulation  of  another  state  depends 
upon  our  own  express  or  tacit  consent  The 
consent  Is  given  only  by  virtue  of  the  adop- 
tion of  the  doctrine  of  comity  as  part  of  our 
municipal  law.  That  doctrine  has  many 
limitations  and  qualifications,  and  generally 
each  sovereignty  has  the  right  to  determine 
for  Itself  their  true  scope  and  extent  The 
courts  of  this  state  are  open  to  all  suitors 
to  enforce  rights  of  action,  transitory  In  their 
nature,  recognized  by  the  common  law,  or 
founded  In  natural  Justice,  and  when  no  law 
of  the  forum  or  any  principle  of  public  pol- 
icy Interferes.  There  is,  however,  a  large 
class  of  foreign  laws  and  statutes  which, 
under  the  doctrine  of  comity,  have  no  force 
in  this  Jurisdiction.  It  belongs  exclusively 
to  each  sovereignty  to  determine  for  itself 
whether  it  can  enforce  a  foreign  law  with- 
out, at  the  same  time,  neglecting  the  duty 
that  it  owes  to  its  own  citizens  or  subjects. 
It  has  been  held,  and  is  a  principle  universal- 
ly recognized,  that  the  revenue  laws  of  one 
country  have  no  force  In  another.  The  ex- 
emption laws  and  laws  relating  to  married 


women,  as  well  as  the  local  statute  of 
frauds  and  statutes  authorizing  distress  and 
sale  for  nonpayment  of  rent  are  not  recog- 
nized In  another  JurlsdIctlMi  under  the  prin- 
ciples of  comity.  Morgan  v.  Neville,  74  Pa, 
St.  52;  Waldron  v.  Eltchlngs,  3  Daly,  288; 
Slegel  V.  Robinson.  66  Pa.  St  19;  KeUy^  v. 
Davenport,  1  Brown  (Pa.)  231;  Rosr^Y. 
Wlgg,  34  Hun,  192;  Ludlow  v.  Van  Rens- 
selaer, 1  Johns.  95;  Skinner  v.  Tinker,  34' 
Barb.  833.  It  Is  well  understood,  also,  that' 
the  statutes  of  one  state  giving  a  right  of 
action  to  recover  a  penalty  have  no  force 
In  another.  Huntington  v.  Attrill,  146  U.  S. 
657,  13  Sup.  Ct.  224.  So,  also,  rights  of  ae-; 
tlon  arising  under  foreign  bankrupt,  in-) 
solvent,  or  assignment  laws  are  not  recog-; 
nized  here  when  prejudicial  to  the  Interests 
of  our  own  citizens.  Warner  v.  Jaffray,  96 
N.  Y.  248;  In  re  Walte,  99  N.  T.  433,  2  N., 
B.  440;  Barth  v.  Backus,  140  N.  Y.  230,  35 
N.  B.  425;  Douglass  v.  Insurance  Ck>.,  138 
N.  Y.  209,  33  N.  B.  938.  There  is  another 
class  of  cases  where  the  right  to  enforce  the 
foreign  statute  is  conditioned  upon  the  exist- ^ 
ence  of  a  law  substantially  similar  here. 
Wooden  v.  Railroad  Co.,  126  N.  Y.  10,  26  N." 
B.  1050.  Statutes  giving  a  right  of  action 
for  negligence  resulting  in  death  belong  to 
that  class.  Whltford  v.  Railroad  Co.,  23 
N.  Y.  465.  There  are  many  other  classes  of 
foreign  statutes  affecting  public  and  private 
Interests  which  courts  have  uniformly  held 
can  have  no  extraterrit»Ial  force  or  effect 
From  tbe  general  trend  of  Judicial  decisions 
In  this  country,  and  the  consensus  of  authori- 
ty on  the  question,  it  may  be  safely  asserted 
that  rights  of  action  such  as  are  set  forth  in 
the  complaint  in  this  action  are  not  enforce- 
able In  another  Jurisdiction  upon  any  obllga<- , 
tlons  of  comity.  It  has  been  held  that  an 
action  by  a  New  York  creditor  of  a  corpora- 
tion organized  under  the  manufacturing  act 
of  this  state  against  a  New  Jersey  trustee 
In  the  courts  of  that  state,  for  neglect  to  file 
the  annual  report,  could  not  be  maintained. 
The  opinions  of  the  several  members  of  the 
court  in  that  case  contain  a  clear  and  inter- 
esting discussion  of  the  law  applicable  to  the 
question.  Derrickson  v.  Smith,  27  N.  J. 
Law,  166.  The  courts  of  Massachusetts 
have  uniformly  refused  to  entertain  actions 
of  tills  character,  either  upon  the  ground 
that  to  enforce  the  foreign  law  would  be  In- 
jurious to  Its  own  citizens,  or  that  complete 
Justice  could  not  be  administered  in  Its 
courts  under  Its  special  and  peculiar  provi- 
sions. Erickson  T.  Nesmlth,  supra;  New 
Haven  Horse  Nail  Co.  v.  Linden  Springs  Co., 
142  Mass.  349,  7  N.  B.  773;  Post  v.  Railroad 
Co..  144  M»ss.  341,  11  N.  B.  640;  Bank  v. 
Rindge,  164  Uasa.  203,  27  N.  B.  1015.  The 
arguments  of  the  court  In  these  cases  upon 
which  the  conclusion  was  based  deserve  the 
highest  respect,  and  it  Is  worthy  of  notice 
that,  in  the  case  last  cited,  the  statute  sought 
to  be  enforced  was  the  identical  one  now  un- 
der consideration  in  the  case  at  bar. 
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.  The  highest  conrt  of  lUlnoIs  has  alsa  refused 
to  enforce  this  same  statute  and  provl^on  of 
the  Kansas  constitution,  on  tlie  ground  that 
the  remedy  was  special,  and  must  be  pursued 
In  the  state  where  the  corporation  exists.  Fow- 
ler V.  Lamson,  146  111.  472,  84  N.  E.  032.  In 
another  case  (Young  v.  Farwell,  139  DL  326, 28 
N.  £>.  815)  it  held  that  It  could  not  enforce  by 
action  at  law  a  statute  of  Oregon  fOr  the  col- 
lection of  unpaid  subscriptions,  for  the  rea- 
son that  a  complete  settlement  of  the  con- 
troversy required  a  bill  In  equity,  where  all  the 
parties  Interested  were  before  the  court,  so 
that  complete  justice  could  be  meted  out  to 
all,  and  all  conflicting  rights  and  equities  fi- 
nally adjusted.  Patterson  t.  Lynde,  112  111. 
196;  Id.,  106  U.  S.  519,  1  Sup.  Ct.  432.  By 
the  constitution  and  laws  of  Michigan,  stock- 
holders of  corporations  of  that  state  are  indl- 
Tldually  liable  for  certain  debts  to  be  enforced 
by  action  of  assumpsit;  and  the  highest  court 
of  Wisconsin  has  held  that  the  remedy  was 
ezclusire;  that  the  corporation  itself  was  a 
necessary  party;  and  that  the  liability  could 
be  enforced  only  in  the  couits  of  Michigan. 
May  V.  BUck,  77  Wis.  101,  45  N.  W.  949.  It 
has  been  also  held,  after  exhaustive  considera- 
tion, that  a  creditor  of  an  Ohio  corpora- 
tion could  not  enforce  the  statutory  liability 
of  a  stockholder  in  the  courts  of  West  Virginia. 
Nimlck  V.  Iron  Works  Co.,  25  W.  Va.  184. 
There  are  numerous  other  decisions  in  the  8tat» 
and  federal  courts  that  hold.  In  elTect,  either 
that  such  a  liability  cannot  be  enforced  at  all 
beyond  the  local  Jurisdiction,  or  that  such  an 
action  must  be  in  equity  after  all  remedies 
against  the  corporation  have  been  exhausted, 
and  that,  too,  in  the  state  where  the  stockhold- 
er is  sought  to  be  charged;  or,  at  least,  the 
bill  must  show  upon  its  face  by  proper  allega- 
tions that  such  a  proceeding  was  impossible, 
or  that  all  the  corporate  assets  have  been  ap- 
plied to  the  payment  of  the  claims  of  credit- 
ors. Terry  v.  Little,  101  U.  S.  216;  Tube 
Works  Co.  V.  BaUou,  146  U.  S.  517,  13  Sup. 
Ct  165;  PoUarti  v.  Bailey,  20  Wall.  520;  Bank 
V,  Francklyn,  120  U.  S.  747,  7  Sup.  Ct  767; 
Peck  V.  Miller,  39  Mich.  594;  Barrick  v.  Olf- 
foi-d,  47  Ohio  St.  181,  24  N.  B.  259;  AUen  v. 
Walsh,  25  Mton.  643;  Smith  v.  Huckabee,  53 
Ala.  191.  The  decisions  of  our  own  courts  are 
also  to  the  effect  that  special  remedies  pro- 
vided by  foreign  laws  to  enforce  the  liability 
of  stockholders  in  foreign  corporations  must 
be  applied  by  the  courts  of  the  state  in  the  local 
Jurisdiction,  and  where  the  corporation  is 
domlcUed.  Lowry  v.  Inman,  46  N.  Y.  119; 
Chrifitensen  v.  Eno,  IOC  N.  Y.  07, 12  N.  E.  648; 
Barnes  v.  Wheaton,  SO  Hun,  8,  29  N.  Y.  Supp. 
830.  The  statutes  in  these  cases  were,  it  is 
true,  difterent  In  some  respects  from  that  now 
under  consideration;  but,  when  these  cases  are 
read  with  some  of  our  more  recent  decisions 
as  to  the  mode  of  enforchig  the  liability  of 
stockholders  in  our  own  corporations,  it  be- 
comes at  once  apparent  that  they  apply  to  the 
statute  in  question.  Bank  r.  Dillingham,  147 
N.  Y.  603,  42  N.  B.  338. 


The  objection  to  this  action  doea  not  rest 
upon  the  principle  that  the  plaintiff  Is  seek- 
ing to  enforce  a  statute  for  the  recovery  of 
a  penalty,  since  the  liability  is  not  penal  In 
any  international  sense,  but  arises  upon  the 
statute  as  an  implied  obligation  which  the 
defendant  assumed  when  he  purchased  his 
stock.  Cochran  v.  Wlechcrs,  119  N.  Y.  399, 
23  N.  B.  803;  Flash  v.  Conn,  109  U.  S.  371, 
3  Sup.  Ct  263;  Richmond  v.  Irons,  121  U.  S. 
27, 7  Sup.  Ct  788.  The  case  Involves  questions 
which  open  a  broad  field  for  Investigation. 
It  would  take  much  time  and  labor  to  explore 
It  thoroughly.  It  would,  perhaps,  be  impos- 
sible to  state  the  principle  upon  which  the 
decision  should  rest  without  apparently  com- 
ing In  conflict  with  some  of  the  numerous 
cases  on  the  subject  at  some  point.  The 
great  weight  of  authority,  as  will  be  seen,  is 
against  the  right  to  mahitain  such  an  action. 
Sometimes  the  decision  Is  put  upon  one 
ground,  and  sometimes  upon  another,  but  It 
Is  to  be  noticed  that  the  party  seeking  to  en- 
force such  a  statute  in  a  foreign  Jurisdic- 
tion has  been  quite  uniformly  defeated.  The 
statute  in  question,  while  creating  a  certain 
liability  on  the  part  of  a  stockholder  to  a 
creditor  of  a  corporation,  at  the  same  time 
gives  to  the  former  certain  rights  as  against 
bis  fellow  stockholders  for  contribution.  It 
should  be  administered  In  such  a  way  as  to 
secure  the  rights  of  all  in  the  same  action. 
This  is  the  Interpretation  which  we  have 
given  to  our  own  statutes  enacted  for  a  sim- 
ilar purpose.  It  is  clear  that  this  cannot  be 
done  in  this  action,  since  the  theory  of  the 
plaintiff  is  that  the  defendant  is  liable  in  suc- 
cessive actions  at  law  by  creditors,  suing  sep- 
arately, until  he  has  paid  a  sum  equal  to  his 
stock,  and  then  he  must  resort  to  some  other 
Jurisdiction  for  contribution.  This  would  be 
most  unjust  and  oppressive,  and  it  is  safe 
to  say  that  no  well-considered  case  can  be 
found  that  sanctions  such  a  principle. 

Willie  this  is  not  an  action  for  a  penalty, 
yet  we  think  that  It  belongs  to  a  class  of 
cases  In  which  there  is  no'  obligation,  under 
any  well-recognized  principle  of  the  law  ot 
comity,  to  enforce  a  claim  founded  upon 
such  a  statute.  Moreover,  the  right  assert- 
ed and  the  remedy  provided  are  of  such  a 
nature  that  they  cannot  be  given  any  practi- 
cal etCect  here  without  injustice  to  our  own 
citizens.  We  are  virtually  asked  to  ignore 
our  own  rules  of  construction  and  methods 
of  procedure  in  order  to  compel  the  defend- 
ant to  pay  to  foreign  creditors  a  sum  equal 
to  his  holdings  of  stock,  without  any  power 
to  inquire  into  the  necessity  for  it  by  an  ac- 
counting or  to  secure  to  him  any  recourse 
against  others  equally  liable.  When  the 
courts  of  this  state  are  asked  to  administer 
the  statutes  of  Kansas,  and  we  can  see  that 
the  case  is  surrounded  with  such  complica- 
tions and  the  circumstances  are  such  that  it 
cannot  be  done  without  injustice  to  our  own 
citizens,  and  that  it  will  be  impossible  to  do 
full  and  complete  Jostlce  to  all  the  parties  In 
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interest,  it  Is  reasonable  and  Jost  to  decline 
to  administer  them  at  alL 

The  Judgment  of  the  general  and  special 
terms  should  be  reversed,  with  costs  In  all 
courts,  and  the  demurrer  sustained,  with 
leave  to  the  plaintiff  to  amend  the  complaint 
on  payment  of  co8t&  All  concur.  Judg- 
ment accordingly. 


(53  Ohio  St.  467) 

ARMSTRONG  et  al.  ▼.  HDRANOOURT 

BRBWINO  OO. 

(Supreme  Court  of  Ohio.     Not.  26. 1805.) 

APPBIX,  — "BCBST^NTIAL   RiOBT"  DsriMBO  — COK- 
POBATIOMS— DlSCIiOaDRB  Or   CONDITIOH. 

1.  The  tenn  "Bubstantlal  right,"  as  used  in 
section  6707,  Rev.  St,  involves  the  idea  of  a 
legal  right. 

2.  Snch  right  ia  one  which  la  enforced  and 
protected  by  law: 

3.  An  Ohio  corporation  has  not  the  right 
to  refuse  to  make  true  disclosure  of  its  condi- 
tion in  an  action  by  stockholders  brought  un- 
der chapter  6.  tit.  1,  div.  7,  Rev.  St,  to  obtain 
a  Judgment  ot  dissolution.  Hence  an  order  up- 
on officers  ot  a  corporation  requiring  them  to 
file  in  court  an  inventory,  etc.,  made  in  conform- 
ity to  sections  5662  and  5673,  is  not  an  order 
affecting  a  substantial  right,  and  is  not  review- 
able on  error. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  D.  Armstrong,  receiver,  and  oth- 
ers, against  the  Herancoort  Brewing  Com- 
pany. From  certain  orders,  a  writ  of  error 
was  prosecuted  by  defendant  from  the  court 
of  common  pleas  to  the  circuit  court,  where  a 
Judgment  dismissing  the  petition,  and  In  fa- 
vor of  defendants  for  costs,  was  entered. 
Plaintiffs  bring  error.     Reversed. 

John  W.  H«-ron,  J.  Shroder,  and  Goebel  & 
Bottlnger,  for  plaintiffs  in  error.  Pazton  & 
Warrington  and  Crorman  &  Thompson,  for  de- 
fendant in  error. 

SPEAR,  J.  The  action  below  was  by  D. 
Armstrong,  as  receiver,  and  others,  against 
the  Heranconrt  Brewing  Ciompany,  to  pro- 
cure a  dissolution  of  that  corporation.  It  was 
averred  in  the  petition,  in  substance,  that  the 
defendant  is  a  manufacturing  corporation  un- 
der the  laws  of  Ohio,  with  capital  stock  of 
$500,000,  divided  into  500  shares,  468  only  of 
which  have  been  paid  up;  that  plaintiffs  are 
the  owners  of  more  than  one-flftb  in  amount 
of  the  paid-up  stock;  that  the  corporation  has 
been  in  existence  since  1881;  and  that  for  two 
out  of  the  last  preceding  three  years  the  net 
earnings  have  not  been  sufficient  to  pay  an 
annual  dividend  of  6  per  cent  upon  the  paid- 
up  stock  above  salaries  and  exi>enseB.  Plain- 
tiffs prayed  the  appointment  of  a  receiver, 
fbr  a  dissolution,  and  for  full  relief.  After 
answer  flled,  two  of  the  petitioners  appeared 
in  open  court,  and  asked  to  withdraw  as 
plaintiffs,  which  was  refused.  Another 
Btockholder,  one  Bauer,  applied  for  leave  to 
become  plaintiff,  and  file  an  additional  peti- 
tion, which  was  allowed.  A  motion  by  de- 
fendant to  dlwnlBg  for  want  of  jorladlction 


was  o\erTuIed.  A  demurrer  by  the  defend- 
ant to  the  pleading  of  Bauer  was  overruled; 
alsOj  a  motion  to  strike  that  pleading  off.  A 
demurrer  by  plaintiffs  to  parts  of  an  amend- 
ed and  supplemental  answer  by  defendant 
was  sustained:  To  all  these  rulings  the  de- 
fendant prt'served  exceptions.  The  court 
thereupon,  after  hearing  and  consideration, 
made  the  following  order:  "It  is  now  order- 
ed that  the  officers  of  said  defendant  corpora- 
tion, on  or  before  the  2d  day  of  July,  A.  D. 
1891,  file  In  court  and  In  this  cause  a  full. 
Just,  and  true  Inventory  of  all  the  estate, 
both  real  and  personal,  in  law  and  in  equity, 
of  the  corporation,  and  of  all  the  books, 
vouchers,  and  securities  relating  thereto; 
also,  a  full.  Just,  and  true  account  of  the 
capital  stock  of  the  corporation,  specifying 
the  names  of  the  stockholders,  their  residence 
when  known,  the  number  of  shares  belong- 
ing to  each,  the/amount  paid  in  upon  such 
shares  respectively,  and  the  amounts  still 
due  thereon;  also,  a  statement  of  all  the  In- 
cumbrances on  the  property  of  the  corpora- 
tiou,  and  of  all  the  engagements  entered  into 
by  it  which  have  not  been  fully  satisfied  or 
canceled,  specifying  the  place  of  residence  of 
each  creditor  and  every  person  to  whom  such 
engagements  were  made,  if  known  (If  not 
known,  the  fact  to  be  so  stated),  and  the  sum 
owing  to  each  creditor,  the  nature  of  each 
debt  or  demand,  and  tbe  true  cause  and  con- 
sideration of  such  Indebtedness;  and  the 
sheriff  of  Hamilton  county  is  hereby  ordered 
to  serve  a  copy  of  tbe  within  ord»  upon  each 
of  the  officers  of  the  corporation,— to  all  of 
which  defendant  excepts,  and  tbe  defendant 
gives  notice  of  appeal,  and  the  court  fixes 
the  bond  at  $100."  From  this,  and  from  all 
previous  adverse  orders  and  holdings  of  the 
common  pleas,  error  was  prosecuted  by  the 
brewing  company  to  the  circuit  court,  where 
a  Judgment  of  reversal  was  obtained,  an  or- 
der dismissing  the  plaintiffs'  petition,  and  a 
Judgment  in  favor  of  defendant  for  costs. 
The  Journal  entry  of  that  court  shows  that 
the  order  for  inventory,  etc.,  was  treated  as 
a  final  Judgment. 

Whatever  else  this  order  is  or  Is  not,  one 
thing  is  perfectly  clear:  it  is  not  a  final  judg- 
ment The  proceeding  was  to  obtain  Judg- 
ment of  dissolution.  No  question  of  dissolu- 
tion was  before  the  court,  nor  was  there  any 
attempt  to  determine  any  such  question.  It 
is  true  that  tbe  common  pleas,  as  a  predi- 
cate of  the  order,  made  findings  purporting 
to  be  upon  pleadmgs  and  evidence.  But  er- 
ror is  not  prosecuted  from  findings.  Is  the 
order  one  of  those  described  tn  section  6707, 
Rev.  St.,  which  authorizes  a  review  of  "an 
order  affecting  a  substantial  right  in  an  ac- 
tion, where  such  order  in  effect  determines 
the  action  and  prevents  a  Judgment,  and  an 
order  affecting  a  substantial  right  made  in  a 
special  proceeding  or  upon  a  summary  ap- 
plication in  an  action  after  Judgment"?  To 
bring  it  within  this  category,  tbe  order  must 
at  least,  affect  a  substantial  right  Is  it 
Bucb  an  order!    To  determine  this,  we  most 
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consider  the  statute  under  whlcb  the  pro- 
ceeding is  brongbt 

Provision  Is  made  for  tlie  dissolution  of 
corporations,  and  the  settlement  of  their  af- 
fairs, by  chapter  5,  tit  1,  div.  7,  embracing 
sections  of  the  Revised  Statutes  from  5651 
to  56S8,  inclusive.  Authority  Is  given  by 
section  5651  to  a  majority  of  the  officers  liav- 
ing  the  management  of  any  corporation,  or 
to  stoclcholderB  representing  not  less  than 
one-third  of  the  capital  stock,  whenever  they 
discover  that  specified  conditions  exist,  to 
apply  to  the  court  of  common  pleas  of  the 
proper  county,  or  a  superior  court,  by  peti- 
tion for  the  dissolution  of  the  corporation. 
Section  5652  prescribes  that  the  application 
must  contain  the  reasons  relied  upon,  and  a 
statement  of  which  the  following  is  the  sub- 
stance: (1)  A  true  Inventory  of  all  proi)- 
erty,  and  of  booths,  vouchers,  and  securities 
relating  to  It;  (2)  a  true  account  of  the  capi- 
tal stock,  names,  and  residences  of  stockhold- 
ers, amount  of  shares,  with  amount  paid  and 
atuount  due;  (3)  list  of  incumbrances  on  the 
property,  aU  unsatisfied  engagements,  with 
residence  of  the  creditors,  the  sum  owing  to 
each,  and  nature  of  the  debt,  and  the  con- 
sideration. The  petition  and  exhibits  must 
be  verified  by  affidavits.  Section  5654  di- 
rects that  upon  the  filing  of  such  petition, 
with  inventory,  etc.,  a  master  or  referee  shall 
be  appointed,  and  a  notice  by  publication 
giv%n  to  all  persons  Interested  in  the  corpora- 
tion to  show  cause  before  the  master,  at  a 
time  and  place  fixed,  why  it  should  not  be 
dissolved.  A  hearing  is  then  to  be  had,  and 
a  report  is  to  be  made  to  the  court  If  it  is 
made  to  appear  to  the  court  that,  for  any  of 
the  reasons  stated,  the  corporation  should 
be  dissolved,  a  Judgment  of  dissolution  shall 
be  entered,  and  a  receiver  apx>olnted  to  wind 
up  its  affairs;  "and  the  corporation  shall 
thereupon  be  dissolved,  and  shall  cease." 
The  duties  of  the  receiver  are  pointed  out  by 
succeeding  sections.  Section  6673  gives  au- 
thority to  owners  of  one-fifth  the  capital 
stock  of  any  manufacturing  or  mining  cor- 
poration to  commence  a  like  proceeding  by 
petition,  which  shall  contain  the  statement 
that  for  two  of  the  three  preceding  years  the 
net  earnings  have  not  been  sufficient  to  pay 
an  annual  dividend  of  6  per  cent,  upon  the 
paid-up  stock  above  salaries  and  expenses, 
and  tliat  they  desire  a  dissolution.  Thereup- 
on, on  the  filing  of  such  petition,  the  court 
sliall  make  an  order  requiring  the  officers  of 
the  corporation  to  file  In  court  the  inventory, 
etc.,  required  by  section  5652;  and,  upon 
the  filing  tbereof,  the  court  shall  proceed  as 
provided  in  section  5654,  requiring  all  per- 
sons interested  to  show  cause  why  the  cor- 
poration should  not  be  dissolved;  "and  the 
court  may  adjudge  a  dissolution  of  the  cor- 
poration In  conformity  with  the  provisions 
of  this  chapter  made  upon  finding  that  the 
statements  contained  in  the  petition  are 
true."  The  brewing  company  is  one  of  tlie 
corporations  described  in  this  section. 


It  is  argued,  and  was  assumed  by  the  courts 
below,  that  the  defendant  might  Invoke  the 
court's  action  on  its  denial  of  the  ownership 
by  plaintiffs  of  one-fifth  of  the  capital  stock, 
in  advance  of  a  trial  on  the  merits  otherwise, 
and.  If  successful,  prevent  the  making  of  the 
order  for  inventory,  etc.,  and  end  the  case 
then  and  there,  upon  the  ground  that  the  Ju- 
risdiction of  the  common  pleas  depended  upon 
whether  in  fact  the  plaintiffs  were  the  owners 
of  one-fifth  of  the  paid-up  stock.  This  con- 
clusion is  supposed  to  follow  f roc;  the  words 
of  the  opening  sentence  of  section  5G73,  which 
are:  "When  the  stockholders  owning  one-fifth 
or  more  in  amount  of  the  paid-up  stock 
•  •  •  file  their  petition  containing,  •  •  • 
the  court  shall  make  an  order  requiring  the 
officers  of  the  corporation,  within  a  reasona- 
ble time,  to  ffie  in  the  court  inventories,"  etc. 
We  think  the  conclusion  does  not  follow,  and 
that  the  assumption  is  unwarranted.  While 
the  statute  is  not  couched  in  the  clearest  lan- 
guage, construing  It  as  a  whole,  its  meaning 
is  not  difficult  of  ascertainment.  The  requb»- 
ment  (section  5652)  that  where  the  action  is 
commenced. by  a  majority  of  the  officers,  the 
statement  as  to  Inventory,  names  and  resi- 
dences of  stockholders,  etc.,  must  be  annexed 
to  their  petition,  Indicates  that  such  a  state- 
ment is  deemed  necessary  at  the  inception  of 
the  proceeding.  How  else  could  the  court 
cause  notice  to  be  given  to  all  interested  in 
the  corp<«atIon  requiring  them  to  show  cause 
against,  or  in  aid  of,  the  petition?  And  should 
the  court  stop  then  to  try  the  question  wheth- 
er, as  matter  of  fact,  the  persons  appearing 
to  be  are  In  reaUty  such  officers,  and  wheth- 
er or  not  they  had  in  fact  made  the  discovery 
specified  as  a  basis  for  their  action,  and 
whether  or  not  the  facts,  all  or  any,  so  alleg- 
ed to  have  been  discovered,  were  true?  If 
not  why  should  such  preliminary  trial  be  had 
where  the  action  Is  based  on  section  5673? 
The  language  conferring  authority  to  begin 
the  action  is  not  broader  in  the  former  than  in 
the  latter  section.  Ordinary  rules  of  pleading 
require,  also,  that,  where  the  action  is  Insti- 
tuted by  stockholders,  the  petition  must  con- 
tain an  averment  of  the  ownership  of  the 
requisite  amount  of  stock  by  the  plaintiffs,  in 
order  to  bring  them  within  the  operation  of 
the  statute.  Tills  is  an  Issuable  fact,  and, 
where  denied,  must  be  proven.  By  the  words 
of  the  statute,  the  power  to  render  final  judg- 
ment of  dissolution  depends  upon  the  court 
"finding  that  the  statements  contained  in  the 
petition  are  true."  This  means  all  the  state- 
ments,—those  relating  to  ownership  of  stock 
a$  well  as  the  others.  Giving  this  construc- 
tion to  the  statute,  its  meaning  is  that  where 
a  petition  is  filed  in  the  proper  court  contain- 
ing an  averment  that  the  plaintiffs  are  the 
owners  of  one-fifth  the  paid-up  stock,  and  the 
other  necessary  averments,  the  court  shall 
proceed  to  make  the  order.  It  is  obvious  that 
the  procedure  provided  contemplates  but  one 
trial  and  one  Judgment,  viz.  a  trial  to  deter- 
mine whether  or  not  the  allegationa  of  the  pe- 
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tition  are  true,  and  a  judgment  of  dissolution, 
or  a  refusal,  and  consequent  dismissal  of  the 
petition.  The  construction  of  the  statute  con- 
tended for  would  lead  to  the  absurd  result  of 
trying  and  finally  determining  a  material  fact 
in  issue  before  the  necessary  parties  had  been 
brought  into  court. 

The  common  pleas  had  Jurisdiction,  not  be- 
cause of  ownership  of  the  requisite  amount  of 
stock  by  the  plaiutiSs,  but  because  the  stat- 
ute itself  gives  the  jurisdiction;  and  that  ques- 
tion, like  every  other,  would  be  determined  in 
the  exerdise  of  that  jurisdiction.  It.  follows 
therefore,  that,  upon  the  filing  in  that  court 
of  a  i>etitlon  which  filled  all  the  requirements 
of  the  statute  in  form,  the  court  was  clothed 
with  the  power,  and  it  was  its  duty,  to  issue 
the  order  for  inventory,  etc.,  and  all  other 
orders  or  process  necessary  to  bring  the  case  to 
trial  on  its  merits  as  to  dissolution  or  no  disso- 
lution. Necessarily,  if  the  plaintiffs  failed  to 
show  ownership  where  contested,  or  any  oth- 
er essential  fact,  they  would  be  defeated,  their 
petition  dismissed,  and  judgment  awarded  de- 
fendant for  costs;  but  this  result  would  fol- 
low, not  because  of  want  of  jurisdiction  in  the 
court,  but  for  want  of  merit  in  the  plaintilTs' 
case.  It  is  difficult  to  see  that  the  question  of 
ownership  of  stock  in  this  kind  of  a  proceed- 
ing differs  in  principle  from  the  question  of 
the  real  party  in  interest  in  any  case;  and  we 
believe  it  has  not  been  usual  for  a  court  to  be 
asked, to  stop  and  determine,  as  question  of 
fact,  whether  or  not  the  plaintiff  is  the  real 
party  in  Interest  in  advance  of  a  trial  upon 
the  merits  of  the  entire  controversy. 

Taking  the  chapter  as  an  entirety,  it  must 
be  obvious  tlrnt  aU  the  steps  which  precede 
trial  are  steps  looking  to  the  bringing  In  of 
the  proper  parties,  and  the  furnishing  to  the 
court  of  data  necessary  for  its  final  judgment, 
—facts  and  things  to  be  ascertained  prepara- 
tory to  final  judgment,  as  distinguished  from 
facts  and  things  to  be  ascertained  in  execu- 
tion of  final  judgment.  The  order  complained 
of  does  not  take  from  the  corporation  an^  of 
Its  property,  nor  disturb  its  managers  in  their 
full  control  and  use  thereof;  it  simply  requires 
a  showing  as  to  its  condition.  In  every  essen- 
tial sense,  therefore,  is  the  order  an  interlocu- 
tory one.  Without  doubt,  a  compliance  with 
It  is  calculated  to  work  more  or  less  inconven- 
ience to  the  officers  who  manage  the  corpora- 
tion; but  does  it  affect  a  substantial  right?  A 
substantial  right  involves  the  idea  of  a  legal 
right,— one  which  is  protected  by  law.  The 
corporation  is  itself  a  creature  of  the  statute, 
and  the  duty  to  make  an  exhibit  of  its  affairs 
In  compliance  with  law  is  assumed  the  mo- 
ment it  becomes  incorporated.  It  would  be 
.  inconsistent,  it  seems  to  us,  with  an  enlighten- 
ed public  policy,  for  the  state  to  clothe  an  arti- 
ficial person  of  its  own  creation  with  power 
to  imreasonably  obstruct  an  inquiry,  on  the 
part  of  agencies  also  created  by  the  state.  Into 
Its  workings,  set  on  foot  for  the  purpose  of 
determining  whether  or  not  it  is  fulfilling  the 
object  of  its  creation;  and.  In  the  absence  of 


clear  expression  to  that  effect.  It  should  not  be 
assumed  that  such  was  the  legislative  intent. 
The  secrecy  and  mystery  which  often  attend 
corporate  management  is  a  feature  not  worthy 
of  encouragement.  There  can  exist  no  legal 
right  on  the  part  of  a  corporation  to  conceal 
its  true  condition  from  its  stockholders,  nor  is 
such  .concealment  from  the  public  with  whom 
it  deals  conducive  to  good  morals  or  sound  pol- 
icy. We  think  it  clear  that  an  order  requir- 
ing the  corporation  to  make  true  disclosure  as 
to  its  condition  in  a  proceeding  authorized  by 
statute  for  that  purpose,  to  the  end  that  the 
court  may  Intelligently  pass  upon  its  right  to 
longer  exist,  is  not  an  order  affecting  a  sub- 
Btantial  right,  within  the  meaning  of  section 
6707.  It  follows  that  the  circuit  court  had 
not  jurisdiction  to  review  the  proceedings  of 
the  common  pleas.  The  judgment  of  that 
court  will  therefore  be  reversed,  and  the  cause 
remanded,  with  direction  to  strike  the  case 
from  the  docket    Keversed. 


(53  Ohio  St  49S) 
TUTTLB  et  ux.  v.  BURGETT'S  ADM'R. 

(Supreme  Court  of  Ohio.     Nov.  26,  1895.)    ' 

Contract  —  Placb    of    Pekpohmanob  —  When 
Obi.iobb  hat  Dbsiqnate— Ohal  Declaha- 
'      Tioms— Aduissibility  in  Evidence. 

1.  Where  no  place  of  performance  of  an 
obligation  is  agreed  upon  by  the  parties,  the 
obligee,  as  a  general  rule,  may  designate  any 
reasonable  place  of  performance. 

2.  Under  a  mortgage  conditioned  that  the 
mortgagor  shall  famish  the  mortgagee  and  his 
wife,  during  life,  comfortable  rooms,  food,  cloth- 
ing, medicine  and  medical  attendance  in  sick- 
ness, and  provide  them  with  the  necessaries  and 
comforts  suitable  for  persons  of  their  age  and 
situation  in  life,  no  place  being  specified  where 
such  support  shall  be  furnished  them,  they  are 
not  obliged  to  receive  it  at -the  house  of  the 
mortgagor,  but  are  entitled  to  have  it  furnished 
at  such  reasonable  place  or  places  as  they  may 
select. 

3.  When,  with  knowledge  of  such  selec- 
tion, the  mortgagor  fails  to  fnmisb  the  support 
required  by  his  contract,  and  declares  lus  in- 
tention not  to  do  so,  or  pay  for  any  support 
which  may  be  furnished  by  others,  the  condi- 
tion of  the  mortgage  is  broken,  and  an  action 
of  foreclosure  may  be  maintained  for  the  rea- 
sonable value  of  the  support  provided  by  others, 
though  it  was  provided  without  the  request  of 
the  mortgagor  or  demand  upon  him  to  furnish 
the  support  required. 

4.  The  oral  declarations  of  a  party  to  a 
written  instrument,  made  before  or  at  the  time 
of  its  execution,  of  an  intention  or  purpose  not 
therein  expressed,  or  different  from  that  to  be 
derived  from  its  terms,  are  not  within  the  rule 
which  permits  extrinsic  evidence  of  the  situa- 
tion of  the  parties  and  of  the  surrounding  cir- 
cumstances when  the  instrument  was  executed, 
and  are  inadmissible  In  an  action  on  the  instra- 
ment  where  Its  reformation  is  not  sought. 

5.  A  grantee  who  has  agreed  to  support  his 
grantor  during  life,  in  consideration  of  Uie  con- 
veyance of  the  property,  will  not  be  discharged 
from  his  obligation  by  the  bringing  of  a  suit  to 
set  aside  the  conveyance  and  recover  back  the 
property,  where  the  suit  has  been  abandoned 
and  dismissed  without  trial,  and  the  grantee 
has  not  been  disturbed  in  the  possession  or  en- 
joyment of  the  property. 

{Syllabus  by  the  Court.)  ' 
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Brror  to  circuit  court.  Ashtabula  county. 

Action  by  the  administrator  of  William 
Burgett  against  P.  W.  H.  Tuttle  and  wife  to 
foreclose  a  mortgage.  On  appeal  to  the  cir- 
cuit court  a  decree  was  rendered  for  plain- 
tiff, and  defendants  bring  error.     Affirmed. 

WiUiam  Burgett,  who  was  the  owner  of  a 
valuable  farm  in  Ashtabula  county,  and  of 
a  considerable  amount  of  personal  property, 
together  estimated  to  be  worth  about  $10,- 
000,  being  of  advanced  years,  and  his  wife 
an  Invalid,  conveyed  his  farm,  his  wife  Join- 
ing in  the  conveyance,  and  transferred  his 
personal  property,  to  his  son-in-law.  Philan- 
der W.  H.  Tuttle,  upon  the  consideration 
that  he  would  support  Burgett  and  bis  wife 
during  life,  furnish  them  with  comfortable 
rooms,  food,  clothing,  medicine  and  medical 
attendance  in  sickness,  provide  for  each  of 
them  the  necessaries  and  comforts  suitable 
for  persons  of  their  situation  in  life,  and  at 
their  death  place  a  marble  slab  properly  In- 
scribed at  the  grave  of  each,  and  also  pay 
to  .Burgett  $50  a  year  so  long  as  he  should 
live.  To  secure  the  performance  of  his  ob- 
ligation, Tuttle  and  his  wife  united  in  the 
execution  of  a  mortgage  of  the  farm  back  to 
Burgett  The  condition  of  the  mortgage, 
which,  it  is  admitted  by  the  pleadings,  con- 
tains the  entire  contract  relating  to  the  sup- 
port of  Burgett  and  wife,  is  as  foUo^\rs: 
,"The  condition  of  this  deed  is  such  that 
whereas  the  said  P.  W.  H.  Tuttle  has  this 
day  received  the  above  described  lands,  to- 
gether with  an  amount  of  personal  property 
this  day  delivered,  in  consideration  of  sup- 
porting said  William  Burgett  and  Mary  Bur- 
gett during  the  term  of  their  natural  lives; 
to  furnish  each  of  them  with  comfortable 
rooms,  food,  clothing,  medicine  and  medical 
attendance  in  sicl^ness,  and  at  their  death  to 
place  at  the  grave  of  each  of  them  a  marble 
dab,  properly  inscribed;  to  pay  to  William 
Burgett  $50  each  year;  and  to  carefully  pro- 
vide for  each  of  them  the  necessaries  and 
comforts  of  life,  suitable  for  persons  of  their 
age  and  situation  in  life:  Now,  if  the  said 
P.  W.  H.  Tuttle,  his  heirs,  assigns,  execu- 
tors, or  administrators,  shall  well  and  truly 
perform  all  covenants  and  agreements,  ac- 
cording to  the  tenor  thereof,  to  the  said  Wil- 
liam Burgett  and  Mary  Burgett,  the  above 
deed  shall  be  void;  otherwise,  the  same  shall 
remain  in  full  force  and  virtue  in  |aw."  The 
deed  and  mortgage  were  executed  on  the  4th 
day  of  April,  1884,  and  soon  thereafter  Bur- 
gett and  his  wife  left  the  farm,  where  they 
had  lived  for  many  years,  and  went  to  reside 
with  Tuttle  in  the  village  of  Geneva,  some 
miles  distant  from  the  farm,  and  remained 
there,  receiving  their  support  from  Tuttle 
and  his  wife,  until  February  following,  when 
they  became  dissatisfied  and  went  to  the 
home  of  their  son  Henry,  which  was  near 
the  farm,  and  after  staying  there  a  short 
time  went  to  the  home  of  their  son-in-law 
Woodruff,  and  remained  there  until  the  date 
of  their  death,  wblcli  occurred  on  the  28th 


day  of  January,  1886,  both  dying  on  the  same 
day.  ,  While  Burgett  and  his  wife  were  at 
Henry's,  he  took  care  of  them,  providing  ev- 
erything necessary  for  their  comfortable  sup- 
port, under  an  agreement  with  his  father 
that  he  should  be  paid  a  reasonable  compen- 
sation therefor;  and  they  were  In  like  man- 
ner provided  for  by  Woodruff,  while  they  re- 
mained at  his  house,  under  a  like  agreement 
Administration  having  been  granted  on  the 
estate  of  William  Burgett  Henry  and  Wood- 
ruff presented  their  claims  for  the  support 
furnished  by  each,  respectively,  which  were 
allowed,  and  suit  was  brought  in  the  court 
of  common  pleas  of  Ashtabula  county  to  fore- 
close the  mortgage  for  the  amount  due.  on 
them.  When  Burgett  and  his  wife  were 
leaving  Tuttle's  house,  he  forbade  their  go- 
ing, and  declared,  in  substance.  In  the  pres- 
ence of  Henry,  that  he  would  not  provide 
support  for  them  while  they  were  away,  nor 
pay  for  any  furnished  to  them,  and  after- 
wards gave  that  Information  to  Woodruff. 
Tuttle  alleges,  in  his  answer,  that  be  was 
always  ready  and  willing  to  furnish  and  pro- 
vide, at  his  home  In  Oeneva,  everything  he 
was  required  to  do  by  the  condition  of  the 
mortgage,  but  was  prevented  by  the  absence 
of  Burgett  and  his  wife.  Soon  after  leaving 
Tuttle's,  Burgett  brought  a  suit  to  set  aside 
the  deed  and  mortgage  and  recover  back  the 
form  and  personal  property,  charging  that 
the  conveyance  and  transfer  were  obtained 
by  fraud  and  undue  influence,  while  he  and 
bis  wife  were  incapacitated,  by  age,  sick- 
ness, and  their  enfeebled  condition,  to  trans- 
act business.  These  charges  were  denied  by 
Tuttle,  and  after  Burgett's  death  the  action 
was  dismissed  without  trial.  The  bringing 
of  that  action  was  set  up  as  a  defense  in  the 
foreclosure  suit,  the  claim  being  that  it  con- 
stituted an  abandonment  and  repudiation  of 
the  contract,  and  released  Tuttle  from  the 
further  performance  of  the  condition  of  the 
mortgage.  Other  issues  were  made  which  it 
is  not  necessary  to  notice.  After  trial  and 
Judgment  in  the  common  pleas  court  the 
cause  was  taken  on  appeal  to  the  circuit 
court,  where  all  the  Issues  were  found  for 
the  plaintiff,  and  a  decree  of  foreclosure  ren- 
dered, from  which  error  is  prosecuted  here. 
It  appears  from  the  bill  of  exceptions  that 
the  court,  on  objection  made  by  the  plaintiff's 
counsel,  excluded  evidence  offered  by  the  de- 
fendant of  verbal  declarations,  which  it  was 
claimed  Burgett  had  made  while  the  nego- 
tiations between  him  and  Tuttle  were  In 
progress,  to  the  effect  that,  if  the  arrange- 
ment was  consummated,  Burgett  expected 
he  and  his  wife  would  live  at  Tuttle's,  In 
Geneva,  or  that  they  were  to  live  there. 
Any  further  facts  necessary  to  an  under- 
standing of  the  questions  raised  in  the  case 
will  be  stated  in  the  opinion. 

Burrows  &  Jerome  and  F.  B.  Smith,  for 
plaintiffs  in  error.  Howland  &  Starkey,  for 
defendant  in  error. 
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WILLIAMS,  J.  (after  stating  the  facts). 
In  behalf  of  the  plaintiffs  In  error,  it  la 
claimed:  (1)  That  under  the  agreement  of 
the  parties  as  expressed  in  the  condition  of 
the  mortgage,  Burgett  and  his  wife  were 
obliged  to  receive  their  maintenance  and 
support  at  tl»e  residence  of  Tuttle,  and  there- 
fore the  failure  or  refusal  to  furnish  it  else- 
where constituted  no  breach  of  the  condi- 
tion; or  (2)  if  such  is  not  the  legal  effect  of 
the  condition,  as  written,  it  was  competent 
to  prove,  by  the  verbal  declarations  of  Bur- 
gett, made  cotemporaneously  with  the  exe- 
cution of  the  contract,  or  prior  thereto,  that 
the  support  and  maintenance  were  to  be  pro- 
vided at  the  house  of  the  mortgagor;  and 
(3)  that  the  commencement  of  the  suit  by 
Burgett  to  set  aside  the  conveyance  was  an 
abandonment  and  repudiation  of  the  con- 
ti-act  by  him,  which  excused  further  pet^ 
formanee  of  it  by  Tuttle. 

1.  The  agreement,  as  expressed  In  the 
mortgage,  contains  no  stipulation  wlilch 
makes  it  a  condition  to  the  right  of  the 
mortgagee  and  his  wife  to  the  support 
which  Tuttle  thereby  agreed  to  furnish,  that 
it  be  accepted  at  the  home  oiF  the  latter,  or 
requires  that  it  be  either  fm-nished  or  re- 
ceived at  tliat  or  any  other  specified  place. 
It  is  silent  on  that  subject,  and  creates  a 
general  ol>ligation  on  the  part  of  Tuttle  to 
supply  Burgett  and  wife  with  whatever  be 
agreed  to  famish  them,  without  limitation 
as  to  the  place  where  performance  of  the 
agreement  should  be  made  or  might  be  re- 
quired. The  obligation  la  expressed  in  the 
language  of  the  promisor,  who  executed  the 
mortgage,  and,  according  to  a  well-estab- 
lished mie,  should  be  taken  most  strongly 
against  him,  if  there  be  doubt  or  ambiguity 
in  its  terms.  If  it  were  the  intention  of 
the  parties  that  performance  of  the  obliga- 
tion could  be  required  only  at  a  i>articular 
place,  that  intention  could  easily  have  been 
expressed,  as  could  any  other  condition 
qualifying  the  rights  of  the  promisee.  As  a 
general  rule,  where  no  place  is  mentioned 
for  the  performance  of  an  obligation,  it  is  to 
be  performed  to  the  obligee  in  person,  who 
may  designate  any  reasonable  place  of  per- 
formance; and  that  rule  has  been  held  ap- 
plicable, in  many  cases,  to  contracts  of  the 
kind  we  have  under  consideration.  Wilder 
V.  Whlttemore,  15  Mass.  202;  Crocker  v. 
Crocker,  11  Pick.  252;  Thayer  v.  Richards, 
19  Pick.  398;  Pettee  v.  Case,  2  Allen,  546; 
Hubbard  v.  Hubbard,  12  Allen,  586;  McAr- 
thur  V.  Gordon,  126  N.  Y.  597,  27  N.  E.  1033; 
Stillwell  V.  Pease,  4  N.  J.  Eq.  74;  Rowell  v. 
Jewett,  C9  Me.  293.  In  some  of  the  cases 
cited  the  question  arose  upon  the  construc- 
tion of  wills  requiring  devisees  or  legatees 
to  provide  support  for  persons  named,  while 
in  others  it  was  made  on  mortgages  with 
conditions  similar  to  that  of  the  mortgage 
in  question;  and  the  rule  as  stated  is  rec- 
ognized in  all  of  them.  In  the  case  of 
Wilder   T.  Whittemora  It  was   held   that: 


"Upon  a  mortgage,  conditioned  that  the 
mortgagor  shall  maintain  and  support  the 
mortgagee  during  life,  the  mortgagee  has 
tlie  right  to  support  wherever  he  shall 
choose  to  reside,  so  that  needless  expense  l>e 
not  created  to  the  mortgagor."  And  in  Pet- 
tee  V.  Case  the  court  held  that  the  condition 
of-  a  mortgage  not  differing  in  any  essential 
feature  from  the  one  before  us  was  broken 
when  the  mortgagor,  after  knowledge  tliat 
the  persons  entitled  to  support  are  at  a  rea- 
sonable place,  where  they  intiend  to  receive 
their  support,  declares  to  the  person  in 
whose  family  they  are  that  he  will  not  pay 
for  their  support  at  that  place,  and  does  not 
pay  therefor,  though  no  special  demand  is 
made  upon  him  for  the  support  It  is  said 
in  the  opinion  of  the  court  tliat  under  such 
a  contract  the  mortgagor  "was  bound  to  sup- 
port the  mortgagees,  without  their  makinj; 
a  demand  for  support  And  they  were  not 
bound  to  receive  support  at  his  house,  but 
had  a  right  to  be  supported  wherever  they 
might  choose  to  live,  provided  they  cause  no 
needless  exitense."  We  concur  in  that  in- 
terpretation, and  find  nothing  in  the  obliga- 
tion of  the  plaintiff  in  error  which  requires 
a  different  construction,  or  gives  it  any  dif- 
ferent effect.  Contracts  of  this  nature,  en- 
tered into  by  persons  of  declining  years^ 
when  their  capacity  for  business  has  In 
some  measure  become  impaired,  with  chil- 
dren <«•  relatives,  who  receive,  not  only  a 
full  consideration  for  their  engagement,  but 
usually  something  in  way  of  bounty  also, 
should  receive  a  liberal  construction  in  fa- 
vor of  such  elderly  people,  and  the  courts 
have  enforced  a  corresponding  performance 
In  their  behalf.  A  comfortable  support 
and  maintenance,  which  Tuttle's  agreement 
bound  him  to  furnish,  must  have  been  un- 
derstood by  the  parties  to  be  such  as  would 
comfortiably  situate  Burgett  and  his  wife, 
as  well  as  supply  them  with  adequate  food 
and  clothing  and  other  necessaries  of  life; 
and  to  afford  them  that  comfort,  they  should 
be  allowed  reasonable  liberty  In  the  choice 
of  their  situation  and  surroundings,  there  be- 
ing no  express  limitation  in  that  respect 
contained  in  the  contract.  To  deny  them 
that  privilege,  and  compel  them  to  remain 
under  the  control  6f  the  party  whose  pecun- 
iary Interest  is  to  be  relieved  of  the  burden 
at  the  earliest  moment,  would  place  them 
in  a  condition  of  dependence  scarcely  less  In 
degree  than  that  of  persons  under  guardian- 
ship, and  occasion  a  constant  dissatisfac- 
tion and  discomfort  which  would  defeat  an 
important  purpose  and  the  real  spirit  of  the 
contract,  though  there  should  be  the  strictest 
observance  of  its  letter  in  the  supplies  pro- 
vided for  them;  and  that  restraint  should 
not  be  imposed  unless  it  is  made  to  appear 
with  reasonable  certainty  that  such  was  the 
agreement  of  the  parties.  The  cases  of 
Parker  v.  Parker,  126  Mass.  483,  and  Cur- 
rier V.  Currier,  2  N.  H.  75,  are  cited  in  sup- 
port   of    the    construction    claimed    by    the 
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plaintiff  In  error.  In  the  former  of  these 
cases,  In  giving  conBtructlon  to  a  will  by 
which  the  testator  gave  to  his  widow,  dur- 
ing life,  the  use  of  ail  liis  property,  includ- 
ing the  homestead  farm  where  be  and  his 
family  had  always  lived,  and  to  his  unmar- 
ried daughter  a  small  sum  of  money,  and  "a 
home  and  maintenance  during  the  time  she 
remained  unmarried,"  it  was  held  to  be  the 
intention  of  the  testator  that  the  daughter 
should  have  "the  home  and  maintenance" 
given  her  on  the  farm  where  the  family 
lived.  It  was  evidently  expected  by  the  tes- 
tator that  the  widow  would  remain  on  the 
homestead  devised  to  her,  and  that  the 
daughter,  while  she  remained  unmarried, 
should  live  at  home  with  her  mother.  In 
giving  tliat  construction  to  the  will,  the 
court  said:  "Where  a  testator  provides  In 
Ills  will  that  his  wife,  child,  or  other  person 
shall  be  supported  and  maintained  by  his 
executor,  or  where  the  condition  of  a  deed 
or  mortgage  recites  tliat  the  grantee  or  mort- 
gagor sliall  support'  the  grantor  or  mort- 
gagee, and  the  instrument  does  not  point  out 
that  the  support  shall  be  provided  in  a  par- 
ticular place,  then  the  party  so  entitled  may 
have  the  support  where,  under  reasonable 
limitations,  he  may  choose  to  reside.  But 
if  the  instrument  points  out  the  place  where 
the  support  shall  be  furnished.  It  Is  not  the 
right  of  the  party  entitled  to  receive  it  to 
demand  that  it  shall  be  furnished  elsewhere. 
Each  case  must  be  decided  on  its  own  facts, 
looking  to  the  instrument  and  the  surround- 
ing circumstances."  In  the  Currier  Case,  a 
son-in-law,  in  consideration  of  a  conveyance 
of  land  made  to  him  by  his  father-in-law, 
agreed  to  pay  the  latter's  debts  and  provide 
necessary  support  for  him  and  his  wife,  or, 
on  failure  to  do  so,  to  lease  to  them  for  life 
the  farm  where  he  resided, — which  latter 
clause,  it  was  held,  sufficiently  indicated  the 
home  of  the  son-in-law  as  the  place  of  per- 
formance of  his  agreement.  The  court  say 
that  where,  in  contracts  of  that  description, 
the  parents  retain  a  life  lease  or  mortgage 
Interest  in  the  farm  they  occupied  before, 
"the  place  of  performance  would  then  seem 
to  be  the  house  before  occupied  by  the  par- 
ents." Wliat  would  be  the  proper  interpre- 
tation of  a  mortgage,  securing  an  engage- 
ment to  support  the  mortgagee,  taken  upon 
lands  granted  to  the  mortgagor  as  the  con- 
sideration of  his  promise,  was  not  before  the 
court,  and  the  statement  of  what  seemed  to 
that  court  would  be  the  proper  construction 
of  such  an  instrument  concerning  the  place 
of  performance,  is  against  the  weight  of  au- 
thority, as  will  be  seen  by  reference  to  the 
cases  we  have  herein  before  cited,  which.  In 
our  opinion,  establish  the  better  rule.  But, 
conceding  the  force  of  the  circumstances 
mentioned  as  indicating  the  home  occupied 
by  the  parents,  or  that  of  the  testator,  as  the 
place  for  the  performance  of  such  an  en- 
gagement, they  are  without  force  as  teiid- 
Ing  to  fix  any  Qther  place  where  the  support 


shall  be  furnished;  and  therefore  nelthor  of 
the  cases  relied  on  by  the  plaintiff  in  error 
sustains  his  contention  that  his  home  in 
Geneva,  remote  from  the  Burgett  homestead, 
was  the  place  where  he  should  perform  his 
contract;  and, as  neither  of  the  parties  claims 
the  homestead  was  such  place  of  perform- 
ance, the  cases  lose  their  applicability,  and 
leave  the  obligation  of  Tuttle  in  tliat  class 
where  no  particular  place  of  performance  is 
specified. 

2.  The  record  shows  that  on  the  trial  in 
the  circuit  court  counsel  for  the  plaintiff  in 
error  asked  of  one  of  his  witnesses  what 
Burgett  said,  prior  to  the  execution  of  the 
deed  and  mortgage,  "as  to  where  he  was  to 
live  If  this  contract  was  entered  into."  An 
objection  to  the  question  was  sustained,  and 
an  exception  taken,  counsel  stating  that  he 
expected  "the  an&wer  would  be  that  at  the 
time  tlie  contract  waa  made  it  was  undo:- 
Btood  between  them,  and  Mr.  Burgett  said 
that  he  exi)ected,  if  the  contract  was  made, 
to  live  at  Mr.  Tuttle's  in  Geneva;  that  he 
was  gobig  to  live  with  Mr.  Tuttle;  tliat  one 
inducement  In  making  the  contract  was  to 
get  off  the  farm."  The  ecciusion  of  that  tes- 
timony is  assigned  for  error,  and  it  is  con- 
tended that  it  was  admissible,  under  the 
rule  which  permits  proof  of  the  circum- 
stances surrounding  the  parties  when  a  writ- 
ten contract  Is  entered  into.  There  can  be  no 
doubt  that,  in  giving  construction  to  a  writ- 
ten instrument,  regard  may  be  had  to  the 
situation  of  the  parties,  and  the  surrounding 
circumstances;  and  these  may  be  shown  by 
parol,  to  enable  the  court  called  on  to  In- 
terpret the  instrument  the  better  to  under- 
stand its  terms,  and  arrive  at  the  intention 
of  the  .parties  when  not  clearly  expressed. 
But  we  do  not  understand  that  the  oral  dec- 
larationd  of  a  party,  made  prior  to  or  at  the 
time  of  the  execution  of  the  instrument,  of 
an  intention  or  purpose  not  therein  express- 
ed, or  different  from  that  properly  derived 
from  its  terms,  are  withhi  the  rule;  and  un- 
less the  evidence  excluded  by  the  court  be- 
low had  that  effect,  it  was  wholly  immate- 
rial and  its  exclusion  of  no  legal  significance. 
It  was  competent  to  show,  as  was  done  at 
the  trial,  that  after  the  deed  and  mortgage 
were  delivered  Burgett  and  wife  went  to 
live  at  the  home  of  Tuttle;  but,  since  by  the 
terms  of  the  mortgage  they  were  entitled  to 
receive  their  support  and  maintenance  at 
such  reasonable  place  as  they  might  select, 
the  fact  that  they  accepted  It  for  a  time  at 
Tuttle's  house  was  not  inconsistent  with 
their  claim  that  they  had  a  right  to  receive 
it  elsewhere,  nor  did  it  establish  a  practical 
construction  of  the  mortgage  at  variance 
with  that  claimed  by  the  plaintiff  in  the  ac- 
tion. 

3.  The  claim  most  earnestly  pressed  by  the 
plaintiff  in  error  is  that  the  suit  of  Burgett 
to  set  aside  his  conveyance  and  recover  back 
the  property  transferred  to  Tuttle  relieved 
the  latter  from  the  further,  performance  of 
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bis  agreement.  It  may  be  acc^ted  as  a  gen- 
eral principle  that  where  one  party  refnsea 
performance  of  bis  part  of  an  executory 
agreement,  or  denies  bis  obligation  to  per- 
form, tne  otber  party  cannot  be  compelled 
to  perform  his  part  of  the  contract;  but  the 
application  of  that  principle  here  is  not  so 
apparent  Burgett  had  fnlly  performed  his 
part  of  the  contract  made  with  Tnttle,  by 
the  conveyance  of  the  farm  and  deliv^y  oi 
the  personal  property  in  accordance  with  its 
terms.  Nothing  remained  for  him  to  do. 
But  the  contract  was  executory  on  the  part 
of  Tuttle  only.  Having  concluded  he  bad 
been  overreached  In  the  transaction,  Bur- 
gett sued  to  rescind  and  recover  what  be 
had  parted  with  nnder  it  Tuttle  might 
have  accepted  the  offer  of  rescission  thus 
made,  which.  If  followed  with  a  reconvey- 
ance and  surrender  of  the  property,  or  by  a 
decree  restoring  the  property,  would  un- 
doubtedly have  discharged  him  from  all  fur- 
ther liability.  But  he  resisted  the  suit, 
which  was  abandoned  and  dismissed  with- 
out tilal,  leaving  the  parties  in  the  same 
situation  as  if  it  bad  never  been  commenced; 
and  if  the  claim  he  now  mokes  were  sus- 
tained, he  would  be  enabled  to  retain  both 
the  property  and  tbe  consideration  he 
agreed  to  pay  for  it  That,  we  think,  he 
cannot  be  allowed  to  do.  While  he  retained 
tbe  property  his  obligation  to  furnish  a  sup- 
port for  Burgett  and  his  wife  was  a  contin- 
uing one  so  long  as  they  lived,  which  could 
only  be  discharged  by  performance  or  vol- 
untary relinquishment  Tbe  trial  court 
found  there  had  been  a  failure  to  perform; 
and  the  suit  afforded  satisfactory  evidence 
of  a  purpose  on  tbe  part  of  Burgett  to  se- 
cure tbe  whole  of  the  property  for  bis  use, 
instead  of  so  much  only  as  could  be  enforced 
under  tbe  mortgage,  from  which  an  inten- 
tion to  forego  tbe  benefits  of  tbe  mortgage, 
If  be  failed  to  establish  his  right  to  tbe 
restoration  of  tbe  property,  could  not  res/- 
eonably  be  Inferred.  The  case  of  Jenkins  v. 
Stetson,  9  Allen,  128,  on  which  reliance  is 
placed  by  plaintiff  in  error,  rests  upon  the 
general  principle  we  have  stated.  There  a 
suit  was  brought  on  a  bond  by  which  the 
plaintiff  agreed  to  support  a  widow  and  her 
two  daughters  daring  their  natural  lives. 
In  consideration  of  which  the  daughters 
Agreed  to  leave  to  him  and  his  heirs  all  of 
their  personal  ptoperty,  including  what  they 
should  receive  from  their  father's  estate. 
The  mother  and  one  of  her  daughters  hav- 
ing died,  the  surviving  daught^  took  up  her 
residence  with  a  brother-in-law,  and  after- 
wards left  her  personal  estate,  by  will,  to 
her  sisters.  There  was  no  evidence  that  the 
plaintiff  had  been  requested  to  furnish  any 
support  to  the  daughter  after  she  went  to 
her  brother-in-law's  house,  but  she  was  re- 
quested by  tbe  plaintiff  to  return  to  his 
house  and  receive  her  support  there.  It  was 
held  that,  under  tbe  circumstances  of  that 
-ease^  a  failure  by  tbe  plaintiff  to  tender  the 


■npport  at  the  brother-in-law's  boose  was 
not  a  breach  of  the  bond.  But  It  was  not 
held  that  tbe  daughter  was  not  entitled  to 
receive  It  there,  If  she  bad  so  requested,  nor 
that  a  failure  to  so  furnish  after  demand 
made  would  not  have  been  a  breach.  Tbe 
proposition  declared  is:  "It  is  not  sufficient 
proof  of  a  breach  of  a  bond  to  support  an- 
other during  his  natural  life,  to  show  that 
he  left  the  house  of  the  person  bound  to  fur- 
nish such  support  and  resided  elsewhere  for 
several  years,  without  at  any  time  request- 
ing him  to  fulfill  ^Is  agreement,  or  in  any 
way  exhibiting  to  him  an  intention  or  desire 
to  hold  him  to  tbe  performance  thereof."  It 
will  be  observed  that  tbe  agreement  under 
which  tbe  party  was  entitled  to  support  io 
that  case  was  executory  on  her  part,  she 
having  agreed  to  leave  all  her  personal  prop* 
erty  to  the  plaintiff  as  the  consideration  for 
his  promise  to  support  her;  and  that  she  did 
not  perform  her  part  of  the  agreement,  but 
left  ber  property  to  other  persons.  That 
feature  of  the  case,  tbe  court  say,  tended 
"very  strongly  to  show  that  It  was  her  in- 
tention, without  the  knowledge  or  assent  of 
the  plaintiff,  to  avoid  the  obligation  of  the 
contract  Into  which  she  bad  entered  with 
him,  and,  by  ceasing  to  receive  snpport  at 
bis  bands,  to  get  rid  of  the  performance  of 
her  part  of  this  mutual  obligation.  Under 
such drcumatances,  a  tender  of  performance 
by  the  plaintiff  was  not  necessary,  and  no 
Inference  of  a  failure  or  omission  by  the 
plaintiff  to  fulfill  the  agreement  would  have 
been  warranted."  We  see  nothing  in  that 
case  which  conflicts  with  tbe  conclusion  we 
have  reached  in  this  one.  Here,  the  con- 
tract as  we  have  seen,  entitled  Burgett  and 
bis  wife  to  have  performance  of  It  by  Tuttle 
at  such  reasonable  place  as  they  should  se- 
lect, and  he  having  declared  his  intention 
not  to  furnish  them  support  while  absent 
from  bis  bouse,  no  demand  upon  him  was 
necessary  to  an  action  on  tbe  mortgage  for 
tbe  reasonable  value  of  their  support  by 
others  while  so  absent   Judgment  affirmed. 


(157  ni.  430) 

7JRNGIBL  et  al.  v.  CALUMET  &  C.  CANAL 

&  DOCK  CO.  et  al.i 

(Supreme  Court  of  Illinola.     Oct  30,  1895.) 

Advibss  Possession  —  Wkat  (Jokstitotss  — 
BuBiAL  Lot. 

1.  Tbe  holder  of  title  to  land  derived  from 
the  United  States  is  constmctively  in  posses- 
sioh  of  the  land  until  actually  ousted  or  dia- 
Bpised. 

2.  Possession  for  '29  years  of  a  few  square 
feet  of  land  by  a  Rrave  and  a  fence  around  it. 
In  a  small  tract  of  land  naed  as  a  general  burial 
ground,  will  create  a  title  by  prescription  to  the 
land  inclosed  within  such  fence,  but  not  to  the 
40-acre  tract  in  which  the  burial  ground  is  lo- 
cated. 

3.  Possession  of  land  by  one  who  acts  as 
bailiff  both  for  the  rightful  owner  and  for  an  ad- 


1  Reported  by  Louis  Boisot,  Jr., 
Chicago  ban  , 


Esq.,  of  th« 
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verse  claiidaiit  la  the  posaesklon  of  the  right' 
ful  owner. 

Appeal  from  circuit  court,  Cook  county; 
O.  H.  Horton,  Judge. 

BUI  to  quiet  title  by  Mary  Zlmglbl,  Mary 
Scherer,  George  F.  Zlmglbl,  and  John  L. 
Zlmglbl,  widow  and  heirs  of  George  A.  Zlm- 
glbl, deceased,  and  Anna  Zlmglbl,  Anna 
Zlmglbl,  Jr.,  Jacob  Zlmglbl,  Isabella  Zlm- 
glbl, and  Antoinette  ZIrnglbl,  the  widow  and 
heirs  of  Jacob  Zlmglbl,  deceased  (the  said 
Jacob  Zlmglbl,  Isabella  ZirngibI,  and  An- 
toinette Zlmglbl  appearing  by  their  guardian 
and  next  frl«id,  Anna  Zlmglbl),  and  Franz 
X.  Zlmglbl,  Henry  O.  ZlrngiDl,  Theresa  Bar- 
col,  and  Edward  Roby,  against  the  Calumet 
&  Ohicajiv.  Canal  &  Dock  Company,  Horace 
A.  W.  Tabor,  Charles  W.  Colehour,  Douglas 

5.  Taylor,  Louis  Hausler,  Martin  Hausler, 
Martin  Behn,  Sr.,  MarUn  Behn,  Jr.,  Wil- 
liam Bebn,  August  Helnke,  Frederldc  Mle- 
rendorf,  and  August  Magaritz.  Defendants 
obtained  a  decree.  Complainants  appeaL 
Modified. 

K.  Roby,  for  appellants.  E.  O.  Brown,  for 
appellees. 

BAKER,  J.  The  land  here  in  controversy 
Is  that  piece  or  parcel  of  land  in  Cook  coun- 
ty bounded  as  follows:  "Beginning  at  the 
shore  of  Lake  Michigan,  at  the  end  of  the 
old  fence  at  or  aboat  where  the  line  be- 
tween the  N.  W.  %  and  S.  W.  %  of  section 
6  S.  of  the  Indian  boundary  line,  In  township 
37  N.,  range  15  E.  of  third  P.  M.,  Intersects 
the  shore  of  Lake  Michigan;  then,  on  a 
course  somewhat  south  of  west,  and  follow- 
ing the  line  of  said  old  fence  with  its  benda 
and  courses,  to  the  point  of  its  intersection 
with  the  Calumet  river,  above  said  quarter 
section  line;  thence,  down  said  river,  and 
f<rfIowlng  the  meanderings  thereof,  to  Lake 
Michigan;  and  thence,  along  said  Lake 
Michigan,  to  the  place  of  beginning,— con- 
taining 40  acres  more  or  less,  and  compris- 
ing therein  all  the  N.  W.  fractional  ^  of 
said  section  5,  and  all  the  N.  E.  ^,  of  section 

6,  in  said  township  and  range,  which  lies 
east  of  the  Calumet  river."  On  January  25, 
1882,  the  Calumet  &  Chicago  Canal  &  Dock 
Company,  by  deed  of  that  date,  assumed  to 
convey  to  Horace  A.  W.  Tabor,  of  Denver, 
Colo.,  an  undivided  ^/at  part  of  said  N.  W. 
fractional  \i  of  section  6,  and  also  an  un- 
divided i/is  part  of  certain  premises  In  the 
N.  E.  %  of  section  8,  In  said  township  and 
range,  and  which  said  latter  premises  In- 
clude all  of  said  N.  E.  ^  of  .section  6  that 
lies  east  of  the  Calumet  river.  On  the  same 
^y,  Tabor  exhibited  In  the  circuit  court  of 
the  United  States,  for  the  Northern  district 
of  Illinois,  a  bill  In  chancery  for  partition  of 
all  of  said  lands.  The  Calumet  &  Chicago 
Canal  &  Dock  Company,  August  Magaritz, 
Martin  Behn,  William  Behn,  Martin  Behn, 
Jr.,  August  Helnke,  Louis  Hausler,  Martin 
Eiausler,  and  14  other  persons  were  made 


parties  defendant  The  anegatlons  of  the 
bill  were,  in  substance,  that  Tabor,  com- 
plainant, was  owner  in  fee  simple  of  an  undi- 
vided Vti  part  of  the  premises,  and  the 
Calumet  &  Chicago  Canal  &  Dock  Company 
the  owner  In  fee  simple  of  the  other  undi- 
vided *VtB  of  said  land,  and  that  the  other 
defendants  claimed  to  have  some  Interest  in 
the  whole  or  some  part  of  said  lands.  The 
Calumet  &  Chicago  Canal  &  Dock  Company 
answered,  admitting  the  allegations  of  the 
bill,  and  denying  that  the  other  named  de- 
fendants had  any  interest  whatever  in  the 
premises.  August  Magarits  answered,  and 
described  a  parcel  of  said  land,  408  feet  by 
6C8  feet  in  size,  ^nd  said  he  was  In  posses- 
sion thereof,  and  claimed  title  thereto  in  fee 
simple  absolute,  and  that  be  derived  title 
from  the  heirs  of  John  B.  Jackson,  deceased, 
and  by  possession  and  payment  of  taxes  for 
more  than  12  years  then  last  past  Martin 
Behn  and  William  Behn  answered,  and  de- 
scribed a  parcel  304  feet  by  216  feet  In  size, 
and  said  that  they  were  Jointly  in  posses- 
sion thereof,  and  claimed  to  be  Joint  owners 
In  fee  simple  absolute,  and  said  that  they  ao- 
qnired  title  thereto  by  occupancy,  and  tb« 
payment  of  taxes  for  upwards  of  21  years; 
and  they  further  answered,  and  described 
another  parcel,  472  feet  by  884  feet  in  size, 
and  said  that  they  Jointly  possessed  and  oc- 
cupied the  same,  and  claimed  to  own  the 
same  Jointly  in  fee  simple  absolute,  and  said 
that  they  acquired  title  thereto  by  actual 
occupancy,  and  payment  of  taxes  for  up- 
ward of  19  years  then  last  past  And  Louis 
Hausler  and  Martin  Hausler  answered,  and  de- 
scribed a  parcel  containing  about  4.3  acres,  and 
said  that  they  Jointly  occupied  and  possessed 
the  same,  and  claimed  to  Jointly  own  the 
same  in  fee  simple  absolute,  and  said  that 
they  acquired  title  thereto  by  deed  from 
William  B.  Crosby,  and  by  occupancy  and 
the  payment  of  taxes  for  upward  of  16  years. 
Replications  were  filed  to  the  answMV,  and 
the  cause  was  referred  to  the  master  in  chan- 
cery, to  take  and  report  the  proofs,  with  his 
findings  thereon.  The  testimony  was  in  part 
taken.  The  deed  from  the  heirs  of  John  B. 
Jackson,  deceased,  was  not  exhibited.  The 
quitclaim  deed  from  one  William  B.  Crosby 
was  not  connected  with  ^ther  the  govon- 
ment  title  or  with  possession.  It  was  not 
shown  that  the  defendants,  or  any  or  either 
of  them,  bad  ever  paid  any  taxes  on  the 
land,  or  any  portion  of  It  On  the  other 
hand.  Tabor  and  the  Calumet  &  Chicago 
Canal  &  Dock  Company  introduced  evidence 
which  was  supposed  to  show  that  the  patent 
title  from  the  government  was  vested  in 
them,  and  also  introduced  written  leases  tak- 
en by  Magaritz  and  the  Behns  and  the  Hans- 
lers,  defendants  in  said  partition  suit  froni 
the  Calumet  &  Chicago  Canal  &  Dock  Com- 
pany, and  proof  that  for  several  years  they 
paid  the  rents  called  for  by  said  leases.  Mr. 
C.  M.  Hardy  was  solicitor  in  the  partition 
suit  for  the  defendants  other  than  the  canal 
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and  dock  company.  He  afterwards  with- 
drew from  tbe  case.  Tben  Charles  W.  Cole- 
hoar  became  their  connseL  He  was  a  law- 
yer and  a  speculator  in  real  estate.  He  Bays 
In  his  answer  filed  in  the  present  stdt  that 
"he  then  had,  and  perhaps  still  had,  from 
reasons  satisfactory  to  himself,  a  feeling  of 
personal  antaj?<Miism  to  the  said  Calumet  & 
Chicago  Canal  &  Doclc  Company."  Be  this 
as  It  may,  he  hunted  up  the  Zirnglbl  family, 
and  he  induced  Mr.  Roby  to  appear  for  Ma- 
garitz  and  the  Behns  and  the  Hauslers  in  the 
Tabor  partition  snlt 

The  land  that  was  sought  to  be  j^artltioned 
In  the  Tabor  suit,  andvthat  is  In  controversy 
in  this  litigation,  is  a  point  of  land  on  the 
east  side  of  the  Calnmet  river,  that  lies  be- 
tween that  river  and  L&ke  Michigan.  The 
most  of  it,  in  early  days,  was  low  and  wet 
and  swampy.  A  portion  of  it,  howerer,  was 
higher  tlian  the  adjoining  lands,  and  was 
used  in  early  days  as  a  burying  ground. 
One  witness  testifies  that  there  were  800 
graves  there;  another,  that  there  were  200; 
and  a  third,  that  there  were  at  least  60.  Sev- 
eral of  the  graves  were  fenced  In.  One  of 
the  graves  around  which  there  was  a  fence 
was  also  provided  with  a  gravestone.  Upon 
the  gravestone  were  certain  words  in  the 
German  language,  which,  being  translated 
into  the  English  language,  are:  "Here  rests 
In  God,  the  Lord,  the  well-born  Andreas 
Zlmgibl,  bom  March  30,  1797,  died  August 
21,  1855."  The  Zirnglbl  famUy  did  not  hunt 
up  the  40  acres  of  land  here  in  question,  al- 
though its  value  had  so  increased  during  the 
years  that  Andreas  Zirnglbl  had  been  buried 
there  as  that  It  was  estimated  to  be  worth 
$1,000,000.  On  the  contrary,  as  already  stat- 
ed, Colehonr  searched  diligently  for  the  fam- 
ily, and  foond  them  In  Chicago.  The  result 
was  that  on  August  18,  1887,  George  A 
Zirnglbl,  Franz  X.  ZimgibI,  Henry  Zirnglbl, 
and  Theresa  Barcol  came  into  the  circuit 
court  of  the  United  States,  In  the  partition 
suit  of  Tabor,  under  and  by  virtue  of  section 
14  of  chapter  106  of  the  Revised  Statutes  of 
the  State  of  Illinois,  and  filed  an  answer 
therein.  They  stated  in  their  answers, 
among  other  things,  that  Andreas  Zirnglbl 
died,  intestate,  on  the  21st  day  of  August, 
1855,  seised  In  fee  of  all  of  the  land  above 
described,  and  left,  him  surviving,  Monika 
Zirnglbl,  his  widow,  and  George  A.  ZimgibI, 
Franz  X.  Zlmgibl,  Theresa  ZimgibI  (now 
Theresa  Barcol),  and  Henry  ZimgibI,  his 
heirs  at  law;  that  said  respondents  had  at 
all  times  since  the  death  of  their  father  ac- 
tually possessed  all  of  said  lands,  claiming 
to  own  and  actually  owning  them  in  fee 
simple  absolute;  and  that,  by  the  statute  of 
limitations,  the  plaintiff  and  the  person 
through  whom  he  claims  are  barred  of  all 
right  to  enter  or  bring  suit  for  said  lands. 
If  any  right  they  ever  had.  It  seems  that  in 
said  partition  suit  the  testimony  of  the  Zim- 
glbis  and  of  other  various  persons  was  taken 
before  the  master,  in  regard  to  the  Zim- 
▼.42N.B.no.5— 28 


gibl  title,  and  the  master  made  report  to  th(» 
court  of  the  proofs,  and  his  findings  thereon; 
but  It  does  not  appear  that  the  federal  court 
ever  rendered  a  decree  In  the  cause,  or  made 
final  disposition  of  the  case. 

On  August  12,  1887,  which  was  some  four 
days  prior  to  the  filling  of  the  answer  of  the' 
Zlmglbls  In  the  partition  suit,  George  A 
Zlmgibl,  Franz  X.  Zlmgibl,  Henry  Zlm- 
gibl, and  Theresa  Barcol  filed  in  the  Cook 
circuit  court  the  blU  of  complaint  upon  which 
the  litigation  now  before  as  is  based;  and 
they  made  the  Calumet  &  Chicago  Canal  & 
Dock  Company,  Horace  A.  W.  Tabor,  Charles 
W.  Colehour,  Douglas  S.  Taylor,  Louis  Hans' 
ler,  Martin  Hansler,  Martin  Behn,  Sr.,  Martin 
B^m,  .Tr.,  Wilbehn  Behn,  August  Heinke  and 
Frederick  Mlerendorf  parties  defendant  there- 
to. The  bill  Is  a  btti  to  qolet  title,  and  for 
an  Injunction,  and  for  certain  relief  against 
said  Ccdehonr.  Thereafter,  on  January  26, 
1888,  Anna  Zirnglbl,  widow  of  Jacob  Zirn- 
glbl, deceased,  a  son  of  Andreas  Zlmgibli 
deceased,  and  Anna  Zirnglbl,  the  second, 
Jacob  Zlmgibl,  Isabella  Zlmgibl,  and  An- 
toinette Zirnglbl,  infant  children  of  said 
Jacob  Zlmgibl,  deceased  (by  their  guardian 
and  next  friend),  presented  their  intervening 
petition,  and  prayed  to  be  let  Into  the  salt 
as  coplalntllfs  in  the  bill  of  complaint;  and 
on  the  same  day  an  order  was  entered  al- 
lowing the  petition  and  the  motion  of  the 
other  complainants  In  that  behalf  made,  and 
amending  the  bill  so  as  to  J(dn  with  coplaln- 
tiffs  therein  the  persons  last  above  named. 
All  of  the  defendants  answered  the  bill,  and 
replications  were  filed  to  such  answers.  On 
July  18,  1890,  the  Calumet  &  Chicago  Canal 
&  Dock  Company  and  Horace  A.  W.  Tabor 
exhibited  in  the  court  their  cross  bill,  the 
objects  of  which  were  to  quiet  their  titles, 
and  restrain  by  injunction  the  commission  of 
trespasses  upon  the  lands  and  premises  in- 
volved In  the  controversy.  All  the  other 
parties  complainant  and  all  the  other  par- 
ties defendant  In  the  original  bill  were  made 
defendants  to  this  cross  bill;  and  August 
Magarltz,  Edward  Roby,  and  Monika  Zlm- 
gibl, widow  of  Andreas  Zirnglbl,  deceased, 
were  also  Joined  as  defendants  thereto.  Au- 
gust Magarltz  made  default  upon  the  cross 
bill,  and  the  same  was  taken  as  confessed  as 
against  him;  and  various  others  of  the  de- 
fendants made  like  default,  and  decrees  pro 
confesso  as  to  them  were  entered  In  respect 
to  said  cross  bill.  The  adolt  members  of  the 
Zlmgibl  family  filed  Joint  and  several  an- 
swers to  the  cross  bill,  and  the  Infant  de- 
fendants answered  by  their  guardian  ad  litem. 
There  were  also  replications  to  these  answers. 

Afterwards  the  cause  was  submitted  to  the 
chancellor,  upon  the  pleadings  and  proofs; 
and  a  decree  was  rendered  dismissing  out  of 
court,  for  want  of  equity,  the  original  and 
amended  bill  of  the  Zlmglbls,  and  granting 
relief  as  prayed  for  upon  the  cross  bill  of 
the  Calumet  &  Chicago  Canal  &  Dock  Com- 
pany and  Horace  A.  W.  Tabor,  aa  acainst 
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the  ZkoiglblB  and  the  other  defendants  to  the 
cross  bill,  and  awarding  a  writ  of  assistance 
against  August  Magaritz.  The  Zlmglbls  and 
Edward  Roby  thereupon  prosecuted  this  ap- 
peal; and,  after  the  docketing  of  the  case  in 
this  court,  It  was  suggested  that  George  A. 
Zlmgibl  died  February  20,  1893,  Intestate, 
leaving,  him  suryiylng,  Mary  Zlrnglbl,  his 
widow,  and  Mary  0.  Scberer,  George  F. 
Zlrnglbl,  and  Jotm  L.  Zlrnglbl,  his  children 
and  only  heirs  at  law;  and  such  proceedings 
were  there  had  as  that  said  named  persons 
were  substituted  as  appellants  in  the  place 
of  the  appellant  George  A.  Zimglbl,  de- 
ceased. 

The  claim  of  appellants  Is  substantially  as 
follows:  Andreas  Zlrnglbl  was  a  fisherman, 
and  had  the  ezcluslTe  right  of  fishery  in  some 
two  miles  of  the  river  Danube,  in  Bavaria. 
He  emigrated  from  Germany,  and  arrived  in 
Chicago  in  July,  1854,  and  lived  on  the  North 
Side  in  tliat  city  for  some  five  or  six  months. 
His  family  consisted  of  his  wife,  Monika 
Zimglbl,  four  sons,  and  a  daughter,  to  wit: 
Fianz  X.,  16  years  of  age;  Jacob,  14;  George, 
12;  Theresa,  9;  and  Henry,  6.  He  did  some 
fishing  GO  the  North  branch  of  the  Chicago 
river  and  in  Lake  Michigan.  On  Christmas, 
1854,  to  follow  the  business  which  he  knew,- 
that  of  fishing,— Andreas  Zlrnglbl  moved  with 
his  family  Into  the  woods  In  Indiana,  close 
by  Lake  Mictilgan,  near  a  station  on  the 
Michigan  Southern  Railroad,  known  as  Whit- 
ing, where  an  acquaintance  from  Germany, 
named  Blndel,  bad  settled,  who  told  him  he 
Would  sell  him  some  land  if  he  would  build 
a  house  on  it  This  was  alx)ut  4^  miles 
southeast  from  the  mouth  of  the  Calumet 
liver.  Andreas  Zlmgibl  had  but  one  arm. 
In  a  short  time  the  family  put  np  a  log  house 
on  the  land  of  their  German  acquaintance, 
Blndel.  As  soon  as  the  Ice  permitted,  Zim- 
glbl and  his  sons  fished  with  a  seine  in  Lake 
Michigan;  sometimes  sending  their  fish  In 
by  a  neighbor  named  German,  and  sometimes 
sailing  with  them  to  Chicago,  their  home  be- 
ing about  14  miles'  sail  from  the  mouth  of  the 
Chicago  river.  The  boats  required  for  carry- 
ing and  casting  a  seine  are  very  heavy;  and 
the  one-armed  man  and  his  boys  found  great 
difficulty  In  beaching  their  boat,  and  carrying 
it  far  enough  ap  onto  the  shore  to  be  safe 
from  the  northeast  storms  of  early  spring; 
and  he  sought  to  find  a  place  where  they 
might  row  into  a  harbor,  and  tie  the  boat, 
without  being  obliged  to  drag  It  from  the  wa- 
ter, for  safety.  Such  a  place  appeared  at  the 
mouth  of  the  Calumet  river.  Andreas  Zlrn- 
glbl had  brought  with  htm  considerable  mon- 
ey from  Germany,  of  which  he  had  left  up- 
ward of  $400  or  $500.  In  the  spring  of  1855, 
east  of  the  mouth  of  the  Calumet  river,  about 
a  mile  from  the  mouth,  and  the  nearest 
neighbor  to  it,  lived  an  Irishman  known  as 
Irish  Frank  or  Frank  Degnan  or  Dagnan. 
There  was  also  around  that  country  a  man 
known  as  Dutch  Charley,  or  Dutch  John, 
who  was  much  with  Frank  Degnan.   On  the 


west  side  of  the  Calumet  river  there  was  a 
water  tank  on  the  Michigan  Southern  Rail- 
road, and  a  station  called  Alnsworth,  and  a 
settlement  of  at>out  seven  houses,  most  of 
the  residents  being  section  men  or  laborers 
on  the  railroad.  There  was  a  post  office  and 
justice's  office,  the  postmaster  and  Justice  of 
the  peace  being  Corydon  F.  Stewart  Squire 
Stewart  was  also  the  town  assessor  of  the 
town.  Negotiations  were  had  by  Andreas 
Zlmgibl,  through  Dutch  Charley  or  Dutch 
John,  for  the  purchase  of  the  land  at  the 
mouth  of  the  Calumet  river,  from  some  per- 
son whose  name  is  unknown,  and  who  Is 
not  otherwise  Identified.  The  transaction  was 
concluded  In  the  office  of  the  justice  of  the 
peace,  which  was  also  the  post  office.  The 
deed  was  drawn  by  the  justice  of  the  peace, 
and  was  executed  by  the  vendor;  and  the 
parties  met  at  the  office  of  the  Justice  of  the 
peace,  and  Zlrnglbl  paid  the  purchase  price, 
$100,  in  gold,  upon  the  table  of  the  Justice, 
to  the  vendor,  in  the  presence  of  the  Justice 
and  of  his  wife,  and  of  one  or  two  of  ZImgibl's 
children,  and  of  Frank  Degnan  and  Dutch 
Charley  or  Dutch  John,  as  the  name  may  be. 
After  the  execution  and  delivery  of  the  deed 
and  payment  of  the  money,  the  vendor  went 
with  Zlmgibl  to  point  out  and  deliver  the 
land  to  him.  He  accompanied  Mr.  Zimglbl 
and  Degnan  and  Dutch  Charley  and  Jacob 
and  George  Zlmgibl  to  the  adjacent  bayou 
or  slough,  where  Franz  Zhnglbl  was  await- 
ing them  with  the  large  fishing  boat  and  the 
boys  took  them  In  the  boat  out  through  the 
slough,  and  across  the  river,  to  the  land  sold. 
He  there  pointed  out  the  boundary,  the  river 
and  Lake  Michigan  forming  two  sides,  and 
he  proceeded  to  point  out  particularly  the 
other  side,  from  the  shore  of  Lake  Michigan, 
at  a  point  about  125  feet  or  8  rods  north  of 
the  quarter  line  of  section  5;  thence  west, 
through  the  slough,  to  the  west  side  of  it 
Zlmgibl  having  an  ax,  the  vendor  chopped 
out  part  of  the  line,  and  directed  chopping 
the  line  through  as  he  pointed  out  to  Zim- 
glbl, marking  It  also  with  stakes  and  blazes 
upon  the  trees.  From  the  point  where  they 
reached  the  first  high  ground,  he  pobited  out 
to  them  the  course  about  southwest,  which 
soon  entered  a  slough  of  considerable  deptli 
of  water,  through  which  the  sons  chopped 
out  the  line  as  the  vendor  designated  It, 
marking  it  by  stakes,  and  chopping  on  the 
trees,  until  they  reached  the  Calumet  river. 
Thus  the  vendor  established  the  boimdary  by 
monuments,  and  delivered  the  possession  of 
the  land,  which  was  wild  land,  to  Andreas 
Zlmgibl,  the  vendee.  The  deed  was  burned 
in  the  great  Chicago  fire,  October  8  and  9, 
1871.  It,  however,  was  recorded  shortly  after 
Its  execution  and  delivery;  but  the  record  of 
It  was  also  destroyed  hi  the  same  fire.  As 
already  stated,  no  one  remembers  the  name 
of  the  grantor,  nor  does  any  one  remember 
the  description  that  was  contained  In  the 
deed  of  the  land  conveyed  by  It 
The  Claim   of   the  appellants   further  is: 
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That  fbeaceapon  Andreas  Zirngibl  Immediately 
built,  with  tbe  assistance  of  bis  sons,  a  fence 
across  from  the  rlTer  to  the  lake,  inclosing 
tbe  land  in  controTen^.  Tbat,  two  months 
thereafter,  he  died,  and  was  buried  on  this 
land,  and  that  his  burial  took  place  there  be- 
cause he  claimed  that  it  was  bis  own  land. 
Tbatf  during  these  two  months,  Andreas 
Zirngibl  also  built  a  shanty  on  this  land,  and, 
although  the  family  did  not  live  In  It,  he  and 
his  two  sons  Franz  and  George  slept  there, 
at  least  frequently,  and  fished  from  there. 
That  In  1856  the  whole  fbmily,  who  Ured  a 
few  miles  south  of  the  land  in  question, 
moyed  away  from  that  part  of  the  country 
altogether,  coming  to  Chicago  to  live;  that, 
before  going,  Monika  Zirngibl  showed  tbe 
land  to  Frank  Degnan,  and  told  him  to 
watch  it,  and  that  she  would  give  him  land 
or  money  for  so  doing  when  she  was  able. 
That  afterwards  she  told  August  Magaritz— 
say,  about  1875  or  18T&— to  watch  the  land, 
and  promised  that,  if  he  would  keep  up  tbe 
fence  and  repair  tbe  shanty,  he  could  live 
there  undisturbed,  and  finally  be  given  "some 
land  or  something"  for  his  trouble.  That 
either  Frank  Degnan  or  August  Magaritz,  or 
both  of  them,  I)ave  been  there  all  the  time, 
watching  the  land,  and  in  poesession  of  it, 
for  "the  Zirngibl  heirs."  That  since  1855. 
to  the  present  time,  Monika  Zirngibl  (the 
widow)  tias  visited  the  place  a  dozen  times, 
her  husband's  grave  being  there.  That,  dur- 
ing the  same  time,  Franz  Zirngibl  went  out 
to  the  land  several  times  every  year,  except 
for  five  years,  from  1861  to  1866.  when  he 
was  out  of  the  city.  That,  on  those  occa- 
sions, he  looked  around,  and  went  to  see 
Frank  Degnan,  and  sometimes  made  repairs 
on  the  "fence."  That,  In  1868  or  1869,  he 
(Franz  Zirngibl)  had  Degnan  nail  np  in  a 
tree  a  sign  he  made  himself:  "No  trespass- 
ing on  this  ground.  Orders  by  Zirngibl 
Brothers."  That  this  board  was  found  by 
Magaritz,  some  time  In  1873,  split  In  two 
pieces,  and  lying  at  the  bottom  of  a  tree. 
That  he  could  not  read  it,— "thought  some- 
body was  buried  there,"— and  was  by  him 
kept  in  his  house,  and  brought  to  Mr.  Boby 
in  1886.  That  this  board,  whUe  up,  could 
be  seen  by  t>asser8-by,  and  was  seen  after  it 
was  pat  up  several  times  by  Jacob  Barcol 
(Theresa  Zimglbrs  husband),  who  was  thei-e 
"almost  every  year."  That  George  Zirngibl 
went  out  from  1K7  to  1861  from  5  to  15 
times  a  summer,  and  frequently  repaired  the 
fence.  That  after  1861  he  went  up  two  or 
three  times  a  year,  once  every  year  at  least, 
looking  after  the  fence.  That,  from  1855  to 
1887,  the  land,  or  large  and  important  parts 
of  It,  were  occupied  by  other  persons  than 
tbe  appellants,  but  under  these  circumstan- 
ces: First,  Frank  Degnan  was  allowed  by 
them  In  consideration  that  he  would  look  out 
for  the  fence  and  for  the  grave,  and  pay 
taxes  or  anything  there  was  to  pay.  "to  cut 
the  grass  or  anything  he  wanted  Inside." 
That,  in  1870  or  1871,  Frank  Degnan  told 


Franz  ZImglbl  one  day  that  he  had  some 
good  Dutch  friends  who  wanted  to  build  in 
there,  and  Frank  Zirngibl  told  him  it  was 
all  right.  That  in  this  way  the  Hauslers 
came  to  build  there.  That,  in  1872,  Maga- 
ritz got  permission  from  Frank  Degnan  to 
build  on  the  land,  and  in  1873  saw  Franz 
Zirngibl,  who  confirmed  Degnan's  permis- 
sion. That,  in  1876,  Degnan  moved  away, 
and  appellants  installed  Magaritz  in  his 
stead.  That  the  Behns  and  Jarmer  and 
Mlerendorf  and  Heinke,  Drogmand,  etc.,  all 
came  to  the  land  by  permission  of  Degnan 
or.  Magaritz,  and  therefore  all  these  people 
—the  Hauslers,  Behns,  Magaritz,  Mlerendorf, 
and  Heinke,  made  defendants  to  this  bill- 
were  "quasi  tenants"  of  the  appellants. 
That,  although  staying  no  money,  these  vari- 
ous "tenants"  made  a  sort  of  tribute  to  these 
appellants  as  landlords,  by  giving  Franz 
and  George,  when  they  went  out  there,  fish, 
fowl,  and  dairy  products. 

We  may  here  remark,  by  way  of  premise, 
that  the  record,  a»  we  understand  it,  shows 
that  the  patent  or  government  title  to  the 
lands  In  controversy,  to  the  extent  of  the 
entire  Interest  in  that  part  of  it  that  is  In 
section  e,  and  to  the  extent  of  ^'/is  of  that 
part  of  It  that  Is  located  In  section  5,  is  vest- 
ed in  the  canal  and  dock  company,  and  In 
Tabor,  its  grantee;  and  that  the  remaining 
Vis  of  the  patent  title  to  the  land  in  section 
5  seems  to  be  vested  in  the  executors  of  E. 
K.  Hubbard.  Appellants  point  out  very 
many  objections  to  the  various  links  In  the 
chain  of  title.  They  are  too  numerous  to 
specify  and  consider  In  detail  within  the 
reasonable  limits  of  an  opinion.  Some  of 
them  are  extremely  technical,  too  much  so 
to  be  regarded  as  of  weight  in  the  adminis- 
tration of  justice.  Some  of  them  are  simply 
triviaL  Others  of  them  are  based  on  whtU 
we  cannot  but  regard  as  perversions  of  the 
record.  None  of  them  impress  us  as  having 
merit  in  them. 

It  is  well-settled  law  that  title  to  lands  de- 
rived from  the  United  States  draws  the 
seisin  or  legal  possession  to  it  so  that  one 
who  has  such  title  is  by  force  thereof  in  poe* 
session  until  there  is  an  ouster  or  diaselsin. 
A  title  being  exhibited  that  is  deduced  from 
the  general  government,  the  presumption 
must  be  in  favor  of  its  validity,  and  legal 
possession  under  it,  until  such  presumptions 
are  overcome  by  evidence  to  the  contrary. 
Assuming,  then,  tbat  a  deed  for  the  point  of 
land  in  litigation  was  executed  and  delivered 
to  Andreas  Zirngibl,  as  Is  claimed,  the  pre- 
sumption must  be  that  tbe  granter  therein, 
he  not  being  named  or  Identified,  was  a 
stranger  to  the  true  title;  and  there  is  there- 
fore no  ground  in  this  case  upon  which  to 
base  a  claim  tbat  the  gQvernment  paramount 
or  superior  title  Is  shown  to  be  in  appel- 
lants, or  any  or  either  of  them.  Nor  do  we 
find  any  evidence  in  this  record  tbat  fairly 
tends  to  show  or  raises  any  Implication  that 
either  Andreas  Zirngibl,  or  any  person  oi 
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persons  holding  or  claiming  under  him,  ever, 
or  in  any  way,  either  directly  or  Indirectly, 
paid  any  taxes  npon  the  lands  or  any  portion 
of  them.  It  would  seem  that,  if  appellants 
have  any  footing  in  the  case,  it  must  be  un- 
der the  20  years'  limitation  law,  and  by  vir- 
tue of  20  years'  adverse  possession. 

Two  questions  may  properly  be  here  con- 
sidered: 

Was  a  deed  of  the  premises  actually  signed, 
sealed,  and  delivered  to  Andreas  Zirngibl? 
We  are  inclined,  although  not  without  a  con- 
siderable degree  of  hesitation,  to  answer  tills 
question  in  the  affirmative.  We  concede  that 
it  would  be  unreasonable,  and  especially  so 
after  the  expiration  of  more  than  32  years 
after  the  date  of  the  supposed  transaction,  to 
expect  appellees  to  prove  a  negative,  and  that, 
too,  in  regard  to  a  matter  to  which  they 
were  strangers.  And  it  is  also  true  that  six 
of  the  witnesses  who  gave  testimony  to  es- 
tablish the  purchase  and  deed  were  interest- 
ed parties;  that  two  of  the  remaining  four 
were  old  and  intimate  friends  of  the  Zlrnglbl 
family;  and  that  the  other  two  were  very 
old  people  who  were  hunted  up  down  In  Lo- 
gan county,  and  whose  testimony  there  was 
opportunity  to  Influence.  Still,  in  our  opinion, 
there  Is  no  sufficient  ground  for  disregarding 
the  whole  of  the  testimony  of  these  ten  wit- 
nesses, and  thereby  reaching  the  conclusion 
that  no  purchase  was  In  fact  made,  or  deed 
executed  and  delivered.  Mr.  Stewart  testi- 
fies: "This  piece  of  land,  that  this  one-armed 
fisherman  bought,  was  a  piece  of  land  lying 
in  between  the  river  and .  the  lake,  on  the 
point  on  the  other  side  of  the  river.  I  do  not 
recollect  how  much  he  purchased."  And 
Mrs.  Stewart  testifies:  "I  unrterstand  that  he 
was  buying  forty  acres  at  the  mouth  of  the 
river.  It  came  down  between  the  river  and 
the  lake.  It  ran  into  tliat  point  across  the 
river  from  where  we  lived.  We  lived  on  the 
west  side  of  the  river;  and  the  land  he 
bought  ran  up  to  where  the  Michigan  South- 
em  Railroad  now  is."  We  will  take  this, 
when  considered  in  connection  with  the  oth- 
er evidence,  as  a  sufficient  description  for  the 
purposes  of  their  decision  of  the  premises  em- 
braced in  the  deed. 

Was  the  deed  ever  recorded?  We  do  not  be- 
lieve that  it  was.  The  witnesses  tr  prove  the 
recording  are  Louis  Bopp,  Franz  X.  Zirngibl, 
and  George  A.  Zirngibl.  Bopp  says  that  in 
1855  he  was  attending  bar  for  Wyman  & 
Wagner,  at  49  La  Salle  street;  that  Andreas 
Zirngibl  "came  In  several  times,  once  or  twice 
a  week,  in  the  place;  and  he  came  in  there 
once,  and  told  Mr.  Wyman  that  he  had  bought 
a  piece  of  property,  and  showed  him  the  deed. 
I  know  something  about  what  he  did  with 
that  deed.  I  knew  Mr.  William  Peltzer.  He 
was  making  out  citizens'  papers  in  the  court- 
house. I  went  over  with  Mr.  Zirngibl,  and 
showed  him  Mr.  Pdtzer,— William  Peltzer,— 
and  he  handed  him  the  deed,  and  we  went  oft 
again.  He  handed  him  the  deed  to  get  It 
recorded.    I  afterwards  saw  that  deed,  some- 


thing like  two  or  tluree  or  four  weeks  after- 
wards. Zirngibl  had  It  at  that  thne."  It 
seems  to  us  almost  or  quite  incredible  that 
Bopp  should,  under  the  citcuuistances,  remem- 
ber the  details  of  this  transaction.  Franz  X. 
Zirngibl  testifies  that  he  went  with  his 
father  to  a  boarding  house  on  Dearborn  street, 
kept  by  one  Stadleman,  and  his  father^  then 
got  a  man  called  Joe,  who  did  the  cleaning  out, 
etc.,  around  the  house,  to  go  along  with  him, 
and  show  him  the  place  in  the  courthouse 
where  he  was  to  take  the  deed  for  record, 
and  that  he  himself  did  not  go  along  with 
them.  The  glaring  inconsistency  between 
this  testimony  and  that  of  Bopp  is  apparent. 
George  A.  Zirngibl,  on  his  direct  examina- 
tion, testifies  that  his  father  went  with  him 
and  his  brother  to  Chicago,  and  "took  that 
deed,  that  very  paper,"  and  adds,  "He  came 
along  with  us,  and  brought  it  here  to  the 
courthouse,  and  It  was  here  all  of  three 
weeks."  And  on  his  cross-examination  be 
says:  "I  did  not  go  to  the  courthouse  with 
my  father.  We  were  selling  fish."  It  thus 
appears  that  the  testimony  of  George  Is  In- 
consistent with  Itself,  as  well  as  with  that 
which  is  testified  to  by  either  his  brother  or 
Bopp  in  regard  to  the  same  matter;  and  we 
may  here  add  that  we  are  unable  to  place 
any  reliance  wliatever  in  the  testimony  of 
George  In  regard  to  the  transactions  consid- 
ered with  the  purchase  and  deed  and  occu- 
pation of  the  land  in  1850.  He  gives  page 
after  page,  and  to  the  extent  of  very  many 
pages  of  minute  detail  of  conversation  and 
proceedings  then  had.  We  simply  do  not  be- 
lieve that  it  Is  possible  that  a  boy  of  12  years 
of  age  could  have  remembered  for  a  third  of 
a  century  these  details,  many  of  them  having 
reference  to  matters  with  which  he  must 
have  been  wholly  unfamiliar.  We  fear  that 
his  cupidity  has  unduly  jogged  his  memory. 
On  the  Qther  hand,  the  tract  Indexes  of  Short- 
all  &  Hoard,  an^  those  of  Chage  Bros.,  and 
the  nominal  indexes  of  Jones  &  Sellers,  al- 
most conclusively  show  that  no  conveyance 
to  any  person  of  the  name  of  Zirngibl  of  any 
land  in  the  N.  W.  fractional  %  of  section  5, 
township  37,  range  15  S.  of  the  Indian  bound- 
ary line,  was  ever  at  any  time  recorded  from 
the  formation  of  Cook  county  up  to  the  year 
1871,  Inclusive;  and  that  no  deed  of  any 
land  made  to  a  person  of  that  name  was  re- 
corded in  said  county  prior  to  the  year  1860. 
We  suppose  that  it  is,  of  course,  possible  that, 
by  some  means  or  other,  a  conveyance  might 
have  been  omitted  from  the  indexes  of  one 
or  another  of  the  three  distinct  and  independ- 
ent firms  of  title  examiners  and  abstract  mak- 
ers, but  It  seems  almost  or  quite  impossible 
that  it  could  have  been  overlooked  or  omit- 
ted by  all  three  firms. 

The  adverse  possession  which  is  required 
to  constitute  a  bar  to  the  assertion  of  a  legal 
title  by  the  owner  of  it  must  include  these 
five  elements:  It  must  be  (1)  hostile  or  ad- 
verse; (2)  actual;  (3)  visible,  notoiious,  and 
exclusive;    (4)  continuous;   and  (5)  under  a 
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claim  or  color  of  title.  1  Am.  &  Eng.  Bnc. 
Law,  p.  22S,  and  cases  cited  In  notes.  In  Mr. 
Wallace's  note  to  Nepean  v.  Doe,  2  Smith, 
Lead.  Gas.  pt  2,  top  p.  707,  It  Is  said  that 
the  possession  must  be  an  actnal,  continued, 
Tiaible,  notorious,  distinct,  and  boetlle  posses- 
sion. Substantially  the  same  doctrine  has  fre- 
quently been  announced  by  this  court  Mc- 
Clellan  v.  KeUogg,  17  lU.  498;  Tumey  v. 
Chamberlain,  15  lU.  271;  Weaver  v.  WU- 
son,  4S  111.  125;  Ambrose  ▼.  Baley,  DS  lU. 
500;  Lancey  v.  Brock,  110  HI.  609.  Adverse 
possession  cannot  be  made  out  by  Inference 
or  Implication,  for  the  presmnptlons  are  all  in 
favor  of  the  true  owner;  and  the  proof  to 
establish  It  must  be  strict,  clear,  positive,  and 
unequivocal.  McClellan  v.  Kellogg,  supra; 
Jackson  v.  Bernor,  48  HI.  203;  Ambrose  v. 
Raley,  supra;  Trustees  of  Schools  V.  Schroll, 
120  Dl.  509,  12  N.  B.  243;  and  authorities  cit- 
ed in  note  2,  p.  228,  1  Am.  &  Bug.  Bnc. 
Law,  supra. 

In  briefly  considering  the  evidence  in  re- 
gard to  the  adverse  possessicoi  of  appellants 
and  their  ancestor,  we  will  to  some  ertent 
follow  the  plan  pursued  by  counsel,  and  sep- 
arately deal  with  the  different  phases  in 
which  that  evidence  presents  Itself. 

1.  We  will  first  take  up  the  matter  of  the 
signboard.  As  already  stated,  the  testimony 
of  Franz  X.  Zimgibl  is  that  in  1868  or  1869 
he  had  Degnan  nail  up  In  a  tree  on  the  prem- 
ises a  board  on  which  was  painted  the  de- 
vice: "No  trespassing  on  this  ground.  Or- 
ders by  Zimgibl  Brothers."  The  testimony 
of  Barool,  his  brother-in-law,  is  that  he  saw 
the  sign  several  times  In  1873  or  1874  or  1868. 
The  testimony  of  Magarltz  Is  that  he  found 
it,  in  187S,  split  in  two  pieces,  and  lying  at 
the  bottom  of  a  tree:  that  he  took  it  home, 
and  put  it  under  his  bed,  and  kept  it  until  be 
took  it  to  Mr.  Roby,  in  1886.  It  appears 
from  his  testimony  that  he  has  an  arrange- 
ment by  which  he  is  to  get,  If  the  Zlmglbls 
win  the  suit,  a  portion  of  the  land  that  he 
considers  worth  over  $100,000.  We  agree 
with  the  chancellor  who  heard  this  cause 
that  it  is  a  most  remarkable  fact  that  a  per- 
son who  was  at  the  time  entirely  disinterest- 
ed should  pick  up  the  pieces  of  that  sign,  and 
keep  them  under  his  bed  for  13  years.  The 
evidence  of  Mr.  Chase,  a  sign  painter,  who 
had  been  engaged  in  that  business  In  Chica- 
go for  44  years,  and  the  evidence  of  Mr. 
Oroves,  a  sign  painter,  who  had  been  en- 
gaged in  that  business  in  that  city  for  32 
years,  both  of  whom  were  introduced  as  ex- 
perts, show,  from  the  condition  of  the  board 
and  the  paint,  that  the  signboard  had  not 
been  exposed  to  the  weather  and  the  open 
air  for  a  period  of  as  much  as  30  days  alto- 
gether. And,  as  we  understand  the  testi- 
mony, it  also  appears  from  the  nail  holes  In 
the  board,  and  from  the  absence  of  other  nail 
holes,'  that  the  sign  board  bad  never  been 
nailed  to  a  tree.  We  are  forced  to  the  con- 
clusion that  the  testimony  in  regard  to  the 
sltn.  board   is   manufactured   evidenc&    It 


cannot  be  otherwise  than  that  the  exposure 
of  the  fraud  should  throw  discredit  upon  the 
claim  made  by  appellants. 

2.  Andreas  Zimgibl  died  at  Whiting,  Ind., 
In  August,  1855.  He  was  burled  on  the  point 
of  land  at  the  mouth  of  the  Calumet  river, 
several  miles  distant.  A  child  of  John  Mann, 
the  patentee  of  the  land,  was  burled  there. 
So  was  John  B.  Jackson,  and  also  various 
members  of'  the  Culver,  the  Jackson,  and  the 
Genghan  families,  and  also  numerous  other 
persons,  probably  several  hundred.  It  was, 
in  fact,  in  early  days,  used  as  a  common 
burial  ground.  Heinrich  D.  Eggers,  who  has 
lived  at  Whiting  since  1849,  and  was  73  years 
old  when  his  testimony  was  taken,  says  that, 
"after  Zimgibl  died,  his  boys  asked  me 
where  they  should  go  with  him.  I  told  them 
to  go  to  Alnsworth.  They  called  it  Alns- 
worth  at  that  time.  It  is  South  Chicago 
now.  To  go  to  Mr.  Culver  there.  I  knew 
he  had  a  burying  ground  there.  I  knew  we 
had  no  burying  ground  there.  The  boys  did 
not  know  where  to  bury  their  father.  I  told 
them  they  had  better  go  down  to  Alnsworth; 
that  there  was  a  burying  ground  there.  I 
told  them  to  go  to  Mr.  Culver.  He  was  an 
old  settler  there.  He  had  the  ferryboat,  and 
had  that  business  in  his  hands."  The  mem- 
bers of  the  Zirnglbl  family  swear  that  he 
was  buried  on  the  small  strip  of  high  ground 
at  the  mouth  of  the  river  because  he  wanted 
to  be  buried  on  his  own  ground.  Their  tes- 
timony in  that  regard  is  corroborated  by 
that  of  Johannes  German  and  Frederl<^  Of- 
ferman.  It  appears  that  the  so-called  "tomb- 
stone" at  his  grave,  upon  which  is  pointed 
the  inscription  hereinbefore  mentioned,  is  not 
of  stone,  but  a  slab  of  white  pine.  It  also 
appears  that,  a  few  days  after  his  death, 
the  grave  was  inclosed  with  a  picket  fence; 
that  it  had  been  so  inclosed  for  29  years 
prior  to  the  commencement  of  this  suit;  and 
that  during  that  time  the  fence  was  kept  in 
repair  by  the  surviving  members  of  his  fam- 
ily, and  both  the  slab  and  the  fence,  occasion- 
ally painted  by  one  of  his  sons,  who  was  a 
painter.  It  would  seem  that  this  grave  and 
the  lot  fenced  in  by  the  fence  constructed 
around  it  were  during  all  these  29  years  no- 
toriously and  exclusively  occupied  and  ad- 
versely possessed  by  the  widow  and  children 
of  the  deceased.  But  see  Com.  v.  Viall,  2 
Allen,  512,  and  Am.  &  Eng.  Bnc.  Law,  tit. 
"Cemeteries."  It  is,  of  course,  settled  law 
that  possession  of  part  of  a  tract  of  land  un- 
der color  of  title  to  the  whole  tract  is  pos- 
session of  the  whole  tract  described  in  the 
deed.  But  it  cannot  be  the  law  that  the  pos- 
session of  a  few  feet  of  ground  by  a  grave 
and  a  fence  around  It  in  a  small  sti:Ip  of  the 
land  In  general  use  as  a  burial  place  will 
draw  to  it  a  title  by  presumption  to  the  40 
acres  of  land  in  which  the  grave  is  located. 
A  dwelling  house  or  other  building,  however 
diminutive,  or  an  inclosure,  even  though 
small,  if  used  or  intended  for  ordinary  pur- 
poses of  Ufe,  may  be  sufficient  to  challenge 
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attention,  and  suggest  to  the  owner  of  the 
land  the  existence  of  an  adverse  claim,  even 
extending  to  the  entire  tract  of  laud;  but  a 
grave,  even  though  It  be  protected  by  a 
fence  around  it,  If  located  In  a  burial  place, 
though  such  place  Is  used  only  to  a  limited 
extent  for  general  burial  purposes,  does  not 
Indicate  or  give  notice  of  an  appropriation  or 
possession  of  more  of  the  land  than  is  within 
the  inclosure.  Such  grave  and  fence  do  not 
operate  as  a  disseisin  and  possession  coexten- 
sive with  the  whole  tract  of  land.  To  be  ef- 
fective as  a  bar,  the  extent  of  the  adverse 
possession  must  In  some  way  be  manifested 
to  the  owner.  To  the  extent  that  the  hos- 
tile occupancy  would  not  afford  him  notice 
or  put  him  upon  inquiry,  the  statute  does 
not  operate  in  his  right. 

3.  We  do  not  place  the  least  faith  or  con- 
fidence in  the  story  told  by  Franz  X.  Zlrn- 
glbl  and  George  A.  Zlmglbl  of  the  livery  of 
seisin  that  followed  the  purchase  by  their 
father.  We  do  not  believe  that  they  Imme- 
diately went  with  the  unknown  vendor,  their 
father,  Degnan,  and  Dutch  Charley  to  the 
land,  and  chopped  their  way  through  the 
swamp,  slough,  and  water  on  a  croolced  line, 
from  Lake  Michigan  to  a  point  on  the  Cal- 
umet river,  near  the  railroad  bridge.  Franz 
says  "that  man  walked  ahead,  and  father 
took  an  ax,  and  chopped  the  trees  away." 
George  says  that  the  vendor  "stood  at  Lake 
Michigan,  and  pointed  through,"  and  "mo- 
tioned left  and  right,"  "and  Degnan,  my 
brother  Franz,  my  father,  we,  and  this  Char- 
ley, we  went  along,  and  then  we  put  in  the 
stakes,  and  chopped  trees,  and  that  was  the 
line." 

4.  There  was  for  many  years  a  fence 
reaching  across  from  the  shore  of  Lake 
Michigan  to  the  Calumet  river.  It  was  con- 
structed on  what  is  now  claimed  to  be  the 
boundary  line  of  the  land  of  appellants. 
There  was  a  gateway,  with  bars,  at  the  load 
that  led  from  the  ferry  over  the  river  to  the 
regions  south  and  east.  Many  of  the  stumps 
of  the  fence  posts  were  still  there  at  the 
time  of  the  hearing.  Thus,  the  point  of 
land  in  dispute  was  completely  Inclosed; 
the  Calumet  river  and  Lake  Michigan  form- 
ing two  sides  of  the  Inclosure,  and  the  fence 
the  other  side.  The  contention  of  appellants 
is  that  this  fence  was  built  in  1855,  immedi- 
ately after  his  purchase,  by  Andreas  Zim- 
gibl  and  his  four  sons,  even  the  11  year  old 
child,  assisting;  that  after  the  family  re- 
turned to  Chicago,  the  year  subsequent  to 
the  death  of  the  father,  the  fence  was  kept 
In  repair  by  Degnan  and  by  Zimgibl  boys, 
upon  their  occasional  visits,  until  the  bar 
of  the  statute  became  etTectlve,  In  the  sum- 
mer of  1876,  by  the  full  completion  of  20 
years'  adverse  possession.  Of  course,  the 
grazing  of  Degnan's  horse  and  cattle  within 
the  inclosure,  the  cutting  of  wild  grasses  by 
him  therein,  and  the  cultivation  of  a  garden, 
are  concomitant  parts  of  the  claim.  This 
contention  in  regard  to  the  fence  is  sus- 


tained more  or  less  by  the  testimony  of  1? 
witnesses,  5  of  whom  are  members  of  the 
Zimgibl  family,  and  8  are  not  On  the  other 
hand,  the  contention  of  appellees  is  that 
the  fence  was  not  built  until  10  years  later, 
about  1865,  by  the  Oemlchs,  who  ran  the 
ferry  across  the  Calumet  river  from  1857 
until  May,  1870,  and  lived  in  a  shanty  on 
the  point,  and  put  up  the  fence  in  order  to 
keep  up  their  cattle.  The  Oemlch  theory  Id 
regard  to  the  fence  is  sustained  by  the  testi- 
mony of  11  witnesses.  We  are  not  aware 
that  any  of  them  have  any  personal  interest 
In  the  event  of  this  suit,  and,  so  far  as  we 
now  recall,  no  such  interest  Is  suggested 
by  counseL  We  have  carefully  examined 
the  quite  voluminous  testimony  bearing  up- 
on the  point  now  in  Issue.  Our  conclusion 
is  that  the  clear  weight  of  evidence  Is  on 
the  side  of  the  propositions  that  the  Oe- 
mlchs made  tliat  fence,  and  that  there  was 
no  fence  on  that  line,  or  anywhere  near  it, 
prior  to  Its  construction  by  them. 

6.  It  is  claimed  that  Andreas  Zirngib) 
built  a  shanty  on  the  point,  out  of  unplaned 
boards  that  Itad  washed  ashore;  that  it 
was  12  by  16  feet  In  size,  had  two  windows, 
and  a  roof  that  sloped  all  one  way;  that  he 
and  his  elder  boys  made  it  their  fishing 
headquarters;  and  that  one  or  more  of  them 
always  slept  there.  There  is  also  a  great 
conflict  in  the  testimony  In  regard  to  this 
matter.  As,  in  any  event,  the  shanty  was 
abandoned  when  the  family  removed  to 
Chicago,  In  1856,  It  is  wholly  unimportant  to 
settle  this  conflict  We  may  remain,  how- 
ever, that  since  the  father  and  the  older 
boys  were  engaged  in  the  business  of  fish- 
ing on  the  lake  and  in  the  Calumet  river, 
and  the  family  lived  some  four  miles  away, 
we  can  see  good  reasons  for  their  wanting 
such  a  shanty,  as  a  place  for  keeping  their 
seines  and  other  fishing  tackle  and  boat 
tackle,  and  as  a  station  from  whence  to 
prosecute  their  vocation,  and  may  farther 
remark  that  we  perceive  no  like  good  rea- 
sons for  their  wanting  a  fence  across  from 
the  lake  to  the  river  inclosing  about  40  acrea 
of  swamp  lands. 

6.  One  of  the  claims  made  by  appellants 
is  tliat  Monika  Zimgibl,  the  widow,  was 
guardian  in  charge  of  her  children,  and  as 
such  took'  possession  of  the  land,  and  avow- 
ed In  her  own  name,  and  appointed  Degnan 
to  take  charge  and  care  of  the  land  as  bailiff 
of  all  the  heirs.  Monika  Zimgibl  says  in 
her  testimony:  "A  man  had  charge  of  this 
land  for  us  after  we  moved  away.  I  can- 
not say  who  it  was.  He  was  a  hunter.  I 
told  him  in  German.  I  showed  the  land  to 
blm,  and  told  him  that  I  would  pay  him  for 
taking  care  of  It  when  I  could;  that  I  would 
give  him  land  or  money,  as  he  wished.  He 
was  not  a  very  large  man.  He  work  a  far 
cap.  He  had  a  couple  of  dogs,  and  carried 
a  gun  on  his  back.  He  had  reddish  \ye8. 
He  spoke  very  quickly.  I  think  he  wn!^  an 
Irishman.    He  lived  near  the  station  ctle^f 
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«t  tbat  time  Ainsworth."  Other  evidence 
Identifies  this  hnnter  with  Degnan.  He  was 
generally  around  with  his  dogs  and  bis  gun, 
and  was  an  ill-natured  man,  and  sometimes, 
though  not  always,  objected  to  so  many 
people  moving  Into  that  part  of  the  country. 
He  sometimes  claimed  he  owned  all  the  land 
on  the  point,  sometimes  claimed  he  had 
-charge  of  It  for  a  widow  woman  In  Chicago, 
and  sometimes  claimed  be  bad  charge  of  it 
for  George  W.  Clarke,  who  was  then  the 
bolder  of  the  patent  title.  His  widow, 
Bridget  M.  Degnan,  testifies  that  her  husband 
was  taking  care  of  the  land  for  a  widow  wo- 
man, who  burled  ber  husband;  was  watch- 
ing it  for  George  W.  Clarke,  too;  was  watch- 
ing the  widow  woman's  land  for  both  of 
them;  tliat  five  or  six  drunken  men  tore 
the  house  down  he  was  living  in,  and  then 
bis  new  bouse  got  burned,  and  then  her  bus- 
band  said  "he  would  go  to  a  place  where  he 
would  not  be  fighting,"  and  so  they  moved 
to  Missouri.  If  Degnan  was  in  charge  as 
tbe  bailiff  of  both  the  true  owners  and  the 
adverse  possessor,  It  is  exceedingly  dttU- 
cult  to  see  bow  tbe  iMssession  of  the  latter 
was  visible,  notorious,  and  exclusive.  iSince 
adverse  possession  cannot  be  made  out  from 
inferences,  and  tbe  presumption  Is  In  favor 
■of  the  true  owner,  tbe  conclusion  must  be 
that,  If  Degnan  was  In  possession  at  all 
<whlch  we  very  much  doubt,— In  fact,  do  not 
believe),  then  sncb  possession  was  the  pos- 
session of 'the  true  owner. 

7.  Then  there  Is  the  matter  of  the  sup- 
posed possession  of  tbe  Zimgibls  through 
the  Bebns  and  the  Hauslers  and  Helnke, 
Mlerendorf,  and  August  Magaritz,  so-called 
•"tenants."  Tbe  claim  is  tbat  they  moved 
upon  the  land  under  verbal  licenses  fitim 
Degnan.  Perhaps,  what  we  have  here  just 
above  said  sufficiently  disposes  of  this  claim. 
Be  this  as  It  may,  at  tbe  hearing  they  all  of 
them,  unless  it  be  Magaritz,  denied  tbe  sup- 
posed licenses  and  tenancies.  According  to 
their  testimony  there  given,  many  of  them 
-came  on  the  land  by  permission  of  tbe  canal 
and  dock  company,  or  some  of  Its  agents; 
and  many  of  them  "Just  went  In  there,  and 
built  and  lived  on  It."  Martin  Bebn,  Sr., 
testifies  tbat  be  did  speak  to  Frank  Degnan, 
"that  be  should  live  there,"  and  that,  when 
he  spoke  to  Degnan,  Degnan  said  that  tbe 
land  was  free,  and  he  could  move  on  It. 
Magaritz  tries  to  carry  water  on  botb  sbould- 
-ers.  He  says:  "I  was  about  moving  or 
moved  when  Degnan  came,  and  at  the  same 
time  was  Jackson  there  too."  And  be  fur- 
ther says  "tbat  what  I  got  in  fence  Is  mine; 
that  I  got  that  from  Jackson  since  1872." 
It  Is  true  tbat  some  of  these  occupants  of 
tbe  land  swore  quite  otherwise  In  the  Tabor 
partition  suit  In  tbe  United  States  circuit 
court,  but  they  were  then  in  great  stress,  and 
had  a  deep  personal  interest  In  defeating  the 
-canal  and  dock  company. '  At  tbe  time  of 
the  hearing  of  the  cause,  they  had  nothing 
Jo  hope  for  or  fear  from  that  company.    The 


situation  at  the  time  their  first  depositions 
were  taken  is  suggested  In  tbe  deposition  of 
Martin  Hausler,  taken  In  this  suit.  He  says: 
"Even  before  the  master  In  chancery  in  the 
post  office,  George  Zlmgibl  said:  'If  we  all 
stuck  together,  we  might  get  something  out 
of  tbe  company,  and,  if  we  didn't  stick  to- 
gether, we  wouldn't  g^t  anything.'"  And 
he  further  says  that  Colehour  said:  "They 
would  bring  a  new  suit,  and  by  tbat  time 
tbe  dock  company  would  get  tired,  and  would 
be  wanting  to  use  tbe  land,  and  would  prob- 
ably make  na  an  offer,  and  we  would  get 
some  money  out  of  It;  tbat  was  bow  It 
was."  Besides  all  this,  It  appears  in  evi- 
dence  tbat  the  canal  and  dock  company  paid 
the  taxes  on  tbe  land  for  the  year  1870,  and 
for  each  subsequent  year,  to  and  Including 
the  year  1890;  and  that  the  Hauslers,  the 
Bebns,  and  Magaritz,  either  before  or  short- 
ly after  they  went  on  the  land,  took  formal 
written  leases  from  that  company,  and  con- 
tinued to  renew  them,  and  pay  r^its  upon 
them,  for  varying  periods,  but  all  for  sev- 
eral years. 

The  ultimate  result  reached  by  us  is  that 
appellants  have  signally  failed  herein  to  es- 
tablish the  bar  of  the  statute  of  limitations. 

Some  most  remarkable  facts  appear  In  this 
suit.  It  Is  remarkable,  if  tbe  Zlrngibls  bad 
a  deed  of  tbe  land,  and  were  in  actual  pos- 
session of  It,  tbat  for  32  years  they  never 
either  paid  taxes  upon  It  themselves,  or  made 
Inquiry  whether  Degnan  had  paid  taxes.  It 
Is  remarkable  that  they  allowed  tbe  canal 
and  dock  company  to  expend  the  sum  of 
$100,090  in  improving  tbe  land,  and  yet 
never  gave  them  notice  of  their  title  and  pos- 
session, or  made  any  inquiry.  The  claim 
tbat  they  supposed  the  government  was 
making  tbe  Improvements  is  a  very  poor  and 
lanie  explanation.  It  Is  remarkable  that, 
during  the  years  tbat  they  saw  tbe  40  acres 
change  from  an  almost  valueless  swamp  to 
a  tract  of  land  worth  $1,000,000,  they  made 
no  attempt  to  derive  Income  or  profit  from 
it,  or  effect  a  sale  of  any  part  of  it  It  Is 
remarkable,  If  they  had  a  deed,  and  were  In 
actual  possession,  and  had  been  for  32  years, 
that  they  should  convey  to  C<dehour  a  three- 
fourths  Interest  In  the  land,  taking  in  return 
his  verbal  promise  tbat  he  would  straighten 
matters  out,  and  guaranty  to  them  that,  in 
the  event  of  success,  they  should  receive  for 
tbe  one-fourth  Interest  retained  as  much  as 
$125,000.  There  are  other  remarkable  things 
in  the  case,  but  we  forbear  to  state  them. 

Tbe  decree  of  the  circuit  court  dismissing 
the  bill  of  complaint  of  appellants, '  and 
granting  relief  upon  tbe  cross  bill  of  appel- 
lees, as  against  tbe  Zlrngibls  and  the  other 
defendants,  was,  with  one  single  exception. 
Just  and  right  and  equitable.  Tbe  exception 
is  this:  Appellants  established  a  bar  and 
title  by  limitation  to  the  grave  of  their  an- 
cestor, Andreas  Zimgibl,  and  to  the  ground 
within  the  inclosure  around  it.  Tbe  decree 
Is  so  modified  as  to  award  to  the  widow  and 
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heirs  the  grave  and  the  grotiiid  Trlthln  the 
fence  that  Incloses  It,  with  right  of  access 
to  and  egress  from  it  In  all  other  respects 
the  decree  is  affirmed.  And  It  is  ordered 
that  appellants  pay  all  the  costs  of  this 
court.    Decree  modified  and  affirmed. 


(157  III.  326) 

A.  B.  DICK  CO.  T.  SHERWOOD  LETTER^ 

7ILB  CO.i 
(Supreme  Court  of  Illinois.     June  IS.  1895.)  * 

eqoitt— appbat— cosstbootioh  0»  costkaot  — 
Intbrbst. 

1.  The  admission  of  incompetent  evidence 
at  a  hearing  in  equity  is  no  cause  for  reversal 
provided  the  competent  evidence  in  the  record 
sustains  the  decree. 

2.  An  agreement  recited  that  one  party  was 
the  owner  ot  certain  patents,  and  was  engaged 
in  the  manufacture  and  sale  of  articles  covered 
by  them,  and  other  articles,  and  that  the  other 
party  desired  to  acquire  the  exclusive  right  to 
manufacture  and  sell  "all  the  articles  now  man- 
ufactured and  sold  by"  said  party,  and  contain- 
ed a  grant  of  the  first  party's  good  will,  busi- 
ness, and  patents,  and  an  agreement  by  the  sec- 
ond party  to  pay  the  first  party  a  percentage  "of 
the  net  aggregate  sales  of  the  line  of  goods 
above  mentioned,  hereafter  sold  by  the  party  of 
the  second  part.  Held,  that  such  percentage 
must  be  paid  on  the  unpatented  as  well  as  on 
the  patented  articles.    51  111.  App.  343,  affirmed. 

3.  The  fact  that  a  preamble  to  said  con- 
tract recited  tluit  the  second  party  wished  to  ac- 
quire the  exclusive  right  to  sell  said  articles  "in 
and  throughout  the  United  States  and  terri- 
tories" does  not  relieve  the  second  party  from 
liability  to  pay  the  percentage  on  articles  sold 
in  foreign  lands. 

4.  A  stipulation  to  the  effect  that  certain 
specified  articles  "are  covered  by"  an  interlocu- 
tory decree,  and  that  under  it  defendants  are 
entitled  to  an  accounting,  docs  not,  by  implica. 
don,  exclude  from  such  accounting  articles  not 
specified  in  the  stipulation. 

5.  Under  Rev.  St  1893,  c.  74,  8  2,  which 
allows  creditors  interest  on  money  due  on  any 
instrument  of  writing,  it  is  no  objection  to  the 
recovery  of  interest  that  the  amount  due  is  not 
stated  in .  the  writing,  and  is  undetermined. 
HeUsler  T.  Stose,  23  N.  E.  317, 131  111.  393,  fol- 
lowed. 

Craig,  jr.,  dissenting. 

Appeal  from  appellate  court.  First  district 
BUI  for  accounting  by  the  Sherwood  Letter- 
File  Company  against  the  A.  B.  Diclt  Gom- 
IMny.  Comphiinant  obtained  a  decree,  which 
was  modified  by  the  appellate  court  61  III. 
App.  343.    Defendant  appeals.    Affirmed. 

In  August  1888,  the  A.  B.  Dick  Company 
and  the  Sherwood  Letter-File  Company  were 
both  going  corporations,  organized  under  the 
laws  of  the  state  of  Illinois,  and  doing  busi- 
ness in  the  city  of  Chicago.  The  former  was 
dealing  in  Edison  mimeographs,  a  device  for 
multiplying  copies  of  manuscript;  and  the 
latter  was  engaged  in  the  business  of  manu- 
facturing and  selling  various  articles  and  de- 
vices of  office  and  bank  furniture,  such  as 
letter-file  cabinets,  paper  flies,  etc.  On  the 
9th  day  of  the  month  above  mentioned,  the 

1  Reported  by  Louis  Boisot,  Jr^  Esq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  80,  1805. 


two  corporations  entered  Into  a  written 
agreement,  which,  omitting  the  attesting 
clause  and  the  signatures  and  seals,  was  as 
follows:  "This  agreement,  made  this  9th  day 
of  August,  1888,  by  and  between  the  Sher- 
wood Letter-File  Company,  party  of  the  first 
part,  and  the  A.  B.  Dick  Company,  party  of 
the  second  part,  both  parties  being  corpoisr 
tlons  organized  and  existing  under  the  laws 
of  the  state  of  Illinois,  witnesseth:  Where- 
as, the  said  party  of  the  first  part  is  the 
owner  of  letters  patent  No.  368,498,  dated  Au- 
gust 16,  1887,  No.  381,959.  dated  May  1,  1888, 
No.  882,623,  dated  May  8,  1888,  and  is  also 
the  owner  of  the  application  for  letters  pat- 
ent No.  267,007,  filed  December  6,  1887,  and 
Is  now  engaged  at  Chicago,  111.,  in  the  manu- 
facture and  sale  of  the  articles  covered  by 
the  above-mentioned  letters  patent  and  ap- 
plications, and  other  articles  of  office  and 
bank  furniture;  and  whereas,  the  said  A.  B. 
Dick  Company  desires  to  acquire  the  exclu- 
sive right  to  manufacture  and  sell  all  the 
articles  now  manufactured  and  sold  by  the 
party  of  the  first  part  in  and  throughout  the 
United  States  and  territories:  Now,  there- 
fore, in  consideration  of  the  remuneration 
and  reward  hereinafter  mentioned,  the  said 
party  of  the  first  part  hereby  agrees  to  trans- 
fer and  convey,  and  does  by  these  presents 
hereby  transfer  and  convey,  to  the  said  sec- 
ond party,  and  its  successors  and  assigns,  the 
good  will,  and  all  the  business  hereinbefore 
mentioned,  together  with  the  sole  and  exclu- 
sive right  and  license  to  manufacture  and  to 
grant  to  others  the  right  to  manufacture  all 
the  articles  covered  by  the  above  said  letters 
patent  and  said  application,  and  to  sell  and 
grant  to  others  the  right  to  sell  said  articles 
now  owned  or  controlled  by  the  said  first 
party,  together  with  any  and  all  patents 
which  may  be  obtained  for  improvement  on 
same,  or  for  office  devices  of  a  like  character, 
which  may  be  intended  to  supersede  the  ar- 
ticles DOW  being  manufactured.  It  is  also 
further  agreed  that,  should  any  of  the  pres- 
ent members  of  the  party  of  the  first  part 
contrive,  invent,  or  produce  any  new  artlde 
or  articles  of  manufacture  during  the  life  of 
this  contract,  it  or  they  shall  be  submitted  to 
the  i>arty  of  the  second  part  for  purchase  or 
manufacture  on  a  royalty  basis,  and  the  said 
party  of  the  second  part  shall  have  the  op- 
tion of  accepting  such  invention  or  product 
at  the  same  price  which  may  be  ofTered  tor 
the  same  by  any  other  disinterested  party. 
It  is  also  stipulated  and  agreed  that  the  title 
to  said  letters  patent  and  application  above 
mentioned  will  be  maintained  and  protected 
by  the  party  of  the  first  part;  that,  for  and 
in  consideratloD  of  the  foregoing,  the  said 
second  party  agrees  to  pay  to  the  said  party 
of  the  first  part,  at  the  expiration  <^  one 
year  from  the  date  hereof,  a  sum  equal  to 
ten  per  cent  (10)0  of  the  net  aggregate  sales 
of  the  line  of  goods  above  mentioned,  here- 
after sold  by  the  party  of  the  second  part, 
their  licensees,  agent,  or  agents,  provided 
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that  Buch  payinent  shall  not,  in  any  event, 
exceed  the  sum  of  one  thousand  (1,000)  dol- 
lars; at  the  expiration  of  two  yei..rB  from  the 
date  hereof,  a  sum  equal  to  ten  per  cent. 
(XOfC)  of  the  net  aggregate  sales  for  the  year 
immediately  preceding,  provided  that  such 
payment  shall  not,  In  any  event,  exceed  the 
sum  of  one  thousand  (1,000)  dollars;  at  the 
expiration  of  three  years  from  the  date  here- 
of, a  sum  e<(iual  to  ten  per  cent  (10;0  of  the 
net  aggregate  sales  for  the  year  Immediately 
preceding,  provided  that  such  payment  shall 
not,  in  any  event,  exceed  the  sum  of  two 
thousand  (2,000)  dollars;  at  the  expiration 
of  four  years  from  the  date  hereof,  a  sum 
equal  to  ten  per  cent.  (10)0  of  the  net  aggre- 
gate sales  for  the  year  Immediately  preced- 
ing, provided  that  such  payment  shall  not,  in 
any  event,  exceed  the  sum  of  three  thousand 
(3,000)  dollars;  at  the  expiration  of  five  years 
from  the  date  hereof,  a  sum  equal  to  ten  per 
cent.  (10^  of  the  net  aggregate  sal^  for  the 
year  Immediately  preceding,  provided  that 
such  payment  shall  not,  in  any  event,  exceed 
the  sum  of  four  thousand  (4,000)  dollars;  and 
for  all  the  time,  and  up  to  the  time  of  ex- 
piration, of  aU  the  patents  above  mentioned, 
a  sum  equal  to  ten  per  cent.  (10)0  of  the  net 
aggregate  sales  for  the  year  immediately  pre- 
ceding, provided  that  such  payment  shall  not, 
in  any  event,  exceed  the  sum  of  four  thou- 
sand (4,000)  dollars  per  year:  provided,  al- 
ways, that,  at  any  time  after  the  expiration 
of  two  years  from  the  date  hereof,  the  said 
second  party  shall  have  the  option  and  right 
to  purchase  of  the  said  first  party  all  the 
right,  title,  and  interest  of  the  said  first  party 
In  and  to  the  business  above  mentioned,  and 
all  its  letters  patent  and  applications  for  pat- 
ents mentioned  herein,  and  patents  or  appli- 
cations for  patents  on  any  improvements,  and 
patents  or  applications  for  patents  on  any  and 
all  of  the  articles  manufactured,  sold,  or  con- 
trolled by  it,  at  the  time  of  such  sale,  which 
the  said  second  party  shall  pay  therefor  and 
in  full  the  sum  of  twenty  thousand  (20,000) 
dollars,  as  follows:  Not  less  than  fifty  per 
cent  (50)0  ot  the  amount  in  casli,  with  the  op- 
tion of  paying  the  remainder  in  cash,  or  at 
the  expiration  of  one  year  from  the  date  of 
such  purchase.  Upon  the  payment  of  said 
sum  or  sums,  the  said  first  party  shall  exe- 
cute the  necessary  conveyances  and  assign- 
ments to  transfer  and  convey  the  same  to  the 
party  of  the  second  part.  Its  successors  and 
assigns,  and  no  further  or  other  payments 
shall  then  be  made,  or  thereafter  be  made, 
to  the  said  first  party,  and  this  contract  shall 
terminate  and  end." 

Upon  the  execution  of  the  contract,  the 
A.  B.  Dick  Company  purchased  all  the  tools, 
stock  in  trade,  and  manufactured  articles 
of  the  Sherwood  Letter-File  Company,  and 
paid  therefor  the  sum  of  $3,339.12,  and  en- 
tered upon  the  performance  of  the  contract. 
The  Sherwood  Letter-File  OomjMiny  ceased 
to  do  business.  Thereafter  a  difference 
arose   between   the   parties   in  relation   to 


what  articles  were  embraced  in  the  con- 
tract, and  upon  which  a  sum  equal  to  10 
per  cent,  of  the  net  aggregate  sales  was  to 
be  paid.  The  letter-file  company  filed  in 
the  circuit  court  of  Cooli  county  a  bill  for 
an  accounting,  and  subsequently  several 
supplemental  bills.  Issues  were  formed 
thereon;  and,  upon  a  hearing,  an  Interlocu- 
tory decree  was  entered,  requiring  the  A.  B. 
Dick  Company  to  account  to  the  complainant 
for  all  the  sales  of  all  and  every  the  articles, 
both  patented  and  unpatented,  that  appear 
by  the  large  catalogue  of  the  complainant. 
Introduced  In  evidence,  to  have  been  a  part 
of  the  business  of  the  c<miplainant  sold  by 
the  agreement  to  the  A.  B.  Dick  (Company; 
the  sales  accounted  for  to  include  the  sales 
of  all  articles  substantially  like  the  articles 
appearing  by  said  catalogue  to  have  be- 
longed to  the  business  so  sold;  the  change 
of  names  of  any  articles  not  to  relieve  the 
defendant  from  accounting  for  the  sales 
thereof,  provided  such  articles  were  used 
for  the  same  purpose.  And  by  said  inter- 
locutory decree  the  cause  was  referred  to 
a  master  in  chancery,  to  take  and  state  the 
accoimt. 

Thereafter  such  proceedings  were  had  in 
the  court  as  that  a  decree  was  rendered  in 
favor  of  the  Sherwood  Letter-File  Company, 
and  against  the  A.  B.  Dick  Company,  for 
$6,354.74,  together  with  Interest  thereon  at 
the  rate  of  5  per  cent,  per  annum  from  April 
22,  1893,  the  date  of  the  master's  report,  to 
the  date  of  the  entry  of  the  decree;  said 
Interest  amounting  to  $69.13,  said  $6,354.74 
and  said  $59.13  making  a  total  of  $0,413.87. 
The  decree  was  also  against  the  defendant 
for  costs,  and  It  also  awarded  execution. 
The  cause  was  then  appealed  to  the  appel- 
late court  of  the  First  district,  where  both 
errors  and  cross  errors  were  assigned. 
There,  the  money  decree  in  favor  of  the 
Sherwood  Letter-File  Company,  and  against 
the  A,  B.  Dick  Company,  was  affirmed;  but 
the  decree  was  in  part  reversed  on  the  cross 
errors,  and  the  cause  remanded,  with  direc- 
tions to  cause  an  account  to  be  taken  of  the 
sales  of  the  "Blval  solld-arch  file,"  and  In- 
clude In  another  decree  to  be  rendered  the 
percentage  on  such  sales,  and  also  on  sales 
made  in  countries  other  than  the  United 
States  and  territories,  with  interest  on  both 
at  the  rate  of  5  per  cent  per  annum. 

Johnson  &  Morrill,  for  appellant  T.  H. 
Simmons,  for  appellee. 

BAKER,  J.  (after  stating  the  fiicts).  (Com- 
plaint is  made  by  appellant  that  at  the  hear- 
ing, had  at  the  time  of  the  entry  of  the  In- 
terlocutory decree,  the  court  received  incom- 
petent testimony,  the  tendency  of  which  was 
to  put  a  construction  upon  the  contract  that 
Is  inconsistent  with  its  terms.  We  deem  it 
immaterial  to  Inquire  whether  this  is  so  or 
not;  for  the  rule  is  that,  on  the  bearing  of 
a  bill  in  equity,  the  court,  will  consider  only 
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sncb  eridence  as  Is  competent,  and  that  the 
admission  of  Incompetent  testimony  at  the 
hearing  is  no  cause  for  reversal,  provided  the 
competent  evidence  In  the  record  sustains 
the  decree.  Kingman  v.  Hlgglns,  100  111. 
819;  Mix  V.  People,  116  lU.  265,  4  N.  B.  783. 
It  Is,  however,  settled  law  that  a  court  will 
construe  a  contract  In  the  light  of  the  cir- 
cumstances surrounding  the  parties  at  the 
time  of  its  execution,  and  of  the  objects  that 
they  evidently  had  in  view.  Robinson  v. 
Stow,  39  HI.  568;  Chicago,  M.  &  N.  R.  Co.  v. 
National  Elevator  &  Dock  Co.,  163  HL  70,  38 
N.  B.  915. 

It  is  claimed  that  it  was  error  for  the 
courts  below  to  hold  that,  by  the  terms  of 
the  contract,  appellant  was  required  to  ac- 
count to  appellee,  not  only  for  the  sales  of 
patented  articles  and  devices,  bnt  also  for 
the  sales  of  articles  and  devices  not  patent- 
ed, which  appellant  manufactured  and  sold 
after  the  date  of  the  agreement,  and  which 
were  substantially  the  same  articles  and  de- 
vices that  appellee  had  manufactured  and 
sold  prior  to  that  date.  It  Is  recited  in  the 
preamble  of  the  contract  that  appellee,  party 
of  the  first  part.  Is  the  owner  of  certain  des- 
ignated patents,  and  also  of  a  certain  applica- 
tion for  letters  patent,  and  is  eng^aged  "in  the 
manufacture  and  sale  of  the  articles  covered 
by  the  above-mentioned  letters  patent  and 
application,  and  other  articles  of  office  and 
bank  furnittire."  It  is  then  therein  next  re- 
cited tliat  appellant,  party  of  the  second  part, 
"desired  to  acquire  the  exclusive  right  to 
manufacture  and  sell  all  the  articles  now 
manufactured  and  sold  by  the  party  of  the 
first  part"  It  Is  perfectly  plain  from  these 
recitals  that  the  articles  manufactured  and 
sold  by  the  first  party  Included  "other  ar- 
ticles of  office  and  bank  furniture,"  besides 
those  covered  by  the  patents  and  the  applica- 
tion, and  that  appellant  wanted  to  obtain  the 
right  to  make  and  sell  the  articles  not  under 
the  patents  and  application,  as  well  as  those 
that  were  covered  by  them.  Then  followed 
the  covenants  and'  grants  made  by  the  party 
of  the  first  part  "The  said  party  of  the  first 
part  hereby  agrees  to  transfer  and  convey, 
and  does  by  these  presents  hereby  transfer 
and  convey,  to  the  said  second  party  and  Its 
successors  and  assigns,  the  good  will,  and  all 
the  business  hereinbefore  mentioned,  togeth- 
er with  the  sole  and  exclusive  right  and  li- 
cense to  manufacture  and  to  grant  to  others 
the  right  to  manufacture  all  the  articles  cov- 
ered by  the  above  said  letters  patent  and 
said  application,  and  to  sell  and  grant  to 
others  the  right  to  sell  said  articles  now 
owned  or  controlled  by  the  said  first  party, 
together  with  any  and  all  patents  which  may 
be  obtained  for  Improvement  on  same,  or  for 
office  devices  of  a  like  character,  which  may 
be  intended  to  supersede  the  articles  now  be- 
ing manufactured.  It  is  also  further  agreed 
that,  should  any  of  the  present  members  of 
the  party  of  the  first  part  contrive,  invent,  or 


produce  any  new  article  or  articles  of  manu- 
facture during  the  life  of  this  contract,  it  or 
they  shall  be  submitted  to  the  party  of  the 
second  part  for  purchase  or  manufacture  on 
a  royalty  basis,  and  the  said  party  of  the 
second  part  shall  have  the  option  of  accept- 
ing such  inventions  or  product  at  the  same 
price  which  may  be  offered  for  the  same  by 
any  disinterested  party.  It  is  also  stipulat- 
ed and  agreed  that  the  title  to  said  letters 
patent  and  application  above  mentioned  will 
be  maintained  and  protected  by  the  party  of 
the  first  part" 

"All  the  business  hereinbefore  mentioned" 
is  transferred  and  conveyed  to  the  second 
party.  And  "all  the  business  hereinbefore 
mentioned"  is  stated  in  the  first  preamble  to 
be  the  manufacture  and  sale  of  the  articles 
covered  by  the  above-mentioned  letters  pat- 
ent and  application,  "and  other  articles  of 
office  and  bank  furniture";  and  It  is  stated  in 
the  second  preamble  to  be  the  manufactute 
and  sale  of  "all  the  articles  now  manufac- 
tured and  sold  by  the  party  of  the  first  part" 
And  the  expression  "all  the  business  herein- 
before mentioned"  can  no  more  be  limited  to 
the  articles  covered  by  the  patents  and  appli- 
cation than  It  can  be  limited  to  the  other  ar- 
ticles, of  office  and  bank  furniture  manufac- 
tured and  sold  by  the  party  of  the  first  part 
The  contract  expressly  conveys  the  good  will, 
in  connection  with  "the  business  hereinbefore 
mentioned."  Good  will  connected  with  any 
trade  or  occupation  is  a  valuable  prc^erty 
right,  and  is  the  subject  of  barter  and  sale. 
8  Am.  &  Bng.  Bnc.  Law,  p.  1370,  and  authori- 
ties cited  in  note  9.  And  here  it  was  sold 
and  conveyed  as  an  adjunct  of  the  business 
of  manufacturing  and  selling  the  articles  of 
office  and  bank  furniture  that  were  not  pat- 
ented, as  well  as  those  that  were.  The  agree- 
ment also  conveys  to  the  said  second  party 
certain  rights,  licenses,  and  privileges  In  re- 
spect to  the  patents  and  the  application  for  a 
patent.  And,  in  connection  with  these  trans- 
fers of  property  rights,  the  second  party  (ap- 
pellant herein)  agrees  to  pay  to  the  first  par- 
ty, at  the  end  of  one  year,  "a  sum  equal  to 
ten  per  cent  of  the  net  aggregate  sales  of  the 
line  of  goods  above  mentioned,  hereafter  sold 
by  the  party  of  the  second  part,  the  licensees, 
agent,  or  agents,"  and  a  like  percentage,  an- 
nually, up  to  the  time  of  the  expiration  of  all 
the  patents  mentioned;  the  percentage  for 
the  first  and  second  years  being  limited  not 
to  exceed  $1,000  for  each  year,  for  the  third 
year  not  to  exceed  $2,000,  for  the  fourth  year 
not  to  exceed  $3,000,  and  for  the  fifth  and 
each  subsequent  year  not  to  exceed  $4,000. 
The  percentage  is  thus  based  on  "the  net  ag- 
gregate sales  of  the  line  of  goods  above  men- 
tioned." The  only  line  of  goods  that  had 
been  mentioned  in  the  agreement  was  that 
class  of  articles  of  office  and  bank  furniture 
that  appellee  was  dealing  in,  whether  covered 
by  a  patent  or  not.  It  must  be  presumed 
that,  if  it  liad  been  the  Intention  of  the  par- 
ties to  confine  the  percentage  to  either  pat- 
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ented  articles  or  to  certain  specific  articles, 
then  some  such  expression  as  "patented  arti- 
cles" would  have  been  used  in  the  contract,  or 
particular  articles  would  have  been  specified 
therein.  And  In  the  latter  part  of  the  agree- 
ment, where  an  option  Is  given  to  the  second 
party  to  terminate  and  end  the  rights  of  the 
first  party  under  the  contract,  by  paying  to 
It  the  sum  of  $20,000,  the  language  employed 
Is  "all  the  right,  title,  and  interest  of  the 
said  first  party  In  and  to  the  business  above 
mentioned,  and  all  its  letters  patent  and  ap- 
plications for  patents."  If  appellee  bad  no 
right  and  interest,  after  the  date  of  the  con- 
tract, in  any  of  the  articles  to  be  sold  other 
than  those  to  be  patented,  then  why  say  "the 
business  above  mentioned,"  and  thereby  use 
language  which  can  refer  only  to  either  a 
description  which  includes  articles  of  office 
and  bank  furniture  other  than  those  patented, 
or  to  all  the  articles  manufactured  and  sold 
by  the  first  party  at  the  time  of  the  agree- 
,ment? 

The  circumstances  of  the  case  and  of  the 
parties  indicate  quite  strongly  that  the  view 
thus  taken  of  the  contract  is  In  accord  with 
what  was  the  Intention  of  the  parties.  Ap- 
pellee had  an  established  business  of  a  pecul- 
iar kind,  which  it  had  built  up,  and  from 
which  it  was  realizing  an  annual  profit  of  $3,- 
000.  For  the  year  ending  at  the  date  of  the 
contract,  about  $2,943  of  this  profit  was  made 
by  the  manufacture  and  sale  of  articles  not 
patented,  and  only  $19  from  the  manufacture 
and  sale  of  articles  upon  which  it  had  pat- 
ents. It  is  wholly  unreasonable  to  suppose 
that  it  would  sell  and  dispose  of  a  business 
that  was  paying  It  a  profit  of  $3,000  per  an- 
num for  so  Insignificant  a  consideration  as  a 
yearly  commission,  percentage,  or  royalty  of 
-$19.  On  the  other  hand.  It  is  not  unreasona- 
ble that  appellant  should  be  willing  to  pay  a 
royalty  of  $1,000  a  year  for  an  established 
bdsiness,  that  would  net  it  an  annual  profit 
of  $2,000  over  and  above  such  royalty;  and 
more  esi)ecially  so  when  appellant  was  al- 
ready engaged  in  a  line  of  business  with 
which  the  business  of  appellee  could  conven- 
iently and  profitably  be  joined.  At  the  time 
of  the  execution  of  the  contract  now  in  litiga- 
tion, appellee  also  sold  and  transferred  to  ap- 
pellant Its  tools,  material,  and  stock  on  hand 
for  $3,000;  and  immediately  upon  its  execu- 
tion both  the  president  and  the  secretary  of 
the  Sherwood  Letter-File  Company  became 
employes  of  the  A.  B.  Dick  Company,  for  the 
purpose  of  enabling  the  latter  to  get  fairly 
started  in  the  business.  The  former  company 
also  turned  over  to  the  latter  a  complete  list 
of  its  customers,  and  a  circnlar  was  sent  to 
each  of  such  customers,  as  well  as  those  of 
the  Dick  Company.  The  sales  made  by  ap- 
pellant in  the  class  of  business  transferred  to 
it  by  appellee  much  more  than  doubled  In 
four  years;  and  the  business  paid,  and  still 
pe^s,  a  net  profit  of  20  per  cent  upon  the 
amount  of  the  sales,  even  after  deducting  the 
10  per  cent,  as  a  royalty  for  appellee. 


Appellee  introduced  in  evidence  a  printed 
and  illustrated  catalogue  of  articles  it  waa 
manufticturing  and  selling  at  the  time  the 
contract  was  entered  Into.  By  doing  so,  it 
did  not  necessarily  limit  the  accounting  to 
the  Identical  articles  described  in  said  cata- 
logue. The  record  affirmatively  shows  that  it 
was  offered  In  evidence  for  the  purpose  of 
showing  the  kinds  or  classes  of  articles  or 
goods  that  appellee  dealt  in.  The  stipulation 
of  July  7,  1892,  did  not  exclude  the  Rival 
cabinet  letter  file  from  the  accounting.  A 
stipulation  of  counsel  that  certain  specified 
articles  "are  covered  by"  the  Interlocutory 
decree,  and  that  under  it  the  complainant  Is 
entitled  to  an  accounting  on  the  same,  does 
not,  by  implication,  exclude  from  the  account- 
ing a  letter  file  that  Is  not  mentioned  in  the 
list  so  specified.  The  stipulation  does  not 
state  that  the  articles  enumerated  "are  the 
articles  covered"  by  the  decree.  Besides  this, 
the  two  following  paragraphs  of  the  stipula- 
tion show  that  It  was  regarded  by  counsel  to 
be  a  question  for  the  decision  of  the  master 
whether  or  not  the  sales  of  the  Rival  cab- 
inet letter  file  were  to  be  Included  In  the 
acconntlng.  In  fact,  that  is  the  principal 
point  of  contention  between  the  parties  in 
this  litigation.  The  chancellor,  in  referring 
the  cause  to  the  master  to  take  the  account, 
expressly  directed  that  the  sales  to  be  ac- 
counted for  should  Include  the  sales  of  all 
articles  substantially  like  the  articles  be-' 
longing  to  the  business  sold,  and  that  a 
change  In  th-e  name  of  any  article  did  not 
relieve  the  defendant  from  acconntlng  for 
the  sales  of  it,  provided  such  article  was 
used  for  the  same  purpose.  In  our  opinion, 
this  direction  of  the  chancellor  Is  In  accord 
with  the  true  Intent  and  meaning  of  the 
agreement  that  the  parties  entered  into,  and 
leads  to  a  Just  and  equitable  result  We 
have  examined  the  evidence,  and  are  satis- 
fied therefrom  that  the  Rival  cabinet  let- 
ter file  is  substantially  the  same  as  the  Sher- 
wood letter-file  cabinet  There  are,  of  course, 
differences  between  the  two  cabinets;  and  it 
was  probably  Intended  and  planned  that 
there  should  be.  We  deem  It  unnecessary  to 
discuss  the  details  of  the  construction  of 
these  two  cabinets,  or  to  enter  upon  an  anal- 
ysis of  the  expert  and  other  testimony  in 
regard  thereto,  since  no  good  or  useful  pur- 
pose would  be  accomplished  by  so  doing. 
We  think  that  the  Rival  soUd-arch  file  stands 
upon  the  same  footing.  It  fs  substantially 
like  the  Sherwood  arch  file.  Is  adapted  to  the 
same  ases,  and  a  mere  substitute  therefor. 

One  of  the  preambles  to  the  contract  reads 
as  follows:  "Whereas,  the  said  A.  B.  Dick 
Company  desires  to  acquire  the  exclusive 
right  to  manufacture  and  sell  all  the  articles 
now  manufactured  and  sold  by  the  party  of 
the  first  part  in  and  throughout  the  United 
States  and  territories."  It  Is  urged  by  ap- 
pellant that.  In  view  of  this  language  in  the 
preamble,  the  appellate  court  erred  In  direct- 
ing that  an  account  should  be  taken  of  sales 
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In  foreign  countries.  Bat  when  we  examine 
the  body  of  the  contract,  and  ascertain  just 
what  the  parties  really  did  and  agreed  to  do, 
we  find  that  appellee  transferred  and  con- 
veyed the  good  will,  and  the  business,  and 
the  sole  and  exclusive  right  and  license  to 
manufacture  and  sell  under  the  patents;  and 
that.  In  consideration  thereof,  appellant 
agreed  to  pay,  annually,  a  sum  equal  to  10 
per  cent  of  the  net  aggregate  sales  of  the 
line  of  goods  above  mentioned  thereafter 
sold  by  the  second  party,  their  licensees, 
agent,  or  agents.  Neither  the  grant  nor  the 
promise  to  pay  the  consideration  is  here  lim- 
ited to  the  business  done  In  the  United  States 
and  Its  territories.  The  grant  is  In  general 
terms,  and  the  good  will  and  the  business  are 
subjects  of  the  grant;  and  the  promise  to 
pay  is  an  absolute  promise  to  pay  the  per- 
centage, not  to  exceed  specified  amounts,  on 
the  net  aggregate  sales.  It  seems  that  these 
more  Important  parts  of  the  contract— the 
very  promises  that  each  party  made  to  the 
other— should  be  given  prevailing  force  and 
effect  In  the  Interpretation  of  the  agreement, 
rather  than  a  matter  that  is  stated  by  mere 
way  of  recital  in  a  preamble.  On  the  whole, 
we  are  Inclined  to  the  opinion  that  the  per- 
centage upon  foreign  sales,  made  at  the 
agencies  in  London,  Paris,  and  other  Euro- 
pean cities,  should  be  taken  Into  the  account 

It  is  claimed  that  It  was  error  to  allow  In- 
terest upon  the  amounts  found  due  appel- 
lee, because  there  is  no  provision  in  the  con- 
tract for  the  payment  of  interest  and  the 
damages  are  uncertain  and  unliquidated. 
The  statute  (Rev.  St  c.  74,  $  2)  provides  that 
creditors  shall  be  allowed  to  receive  interest 
on  all  moneys  after  they  become  due  on  any 
bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing.  Helssler  v.  Stose,  131  IlL 
393,  23  N.  B.  347,  and  Scroggs  v.  Cunning- 
ham, 81  III.  110,  are  directly  In  point,  and 
are  authorities  for  holding  that  Interest  can 
be  recover^  even  where  the  amount  due  is 
not  stated  in  the  writing,  and  is  undeter- 
mined. 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  appellate  court  is  affirmed.  Af- 
firmed. 

CBAIQ,  J.,  dissents. 


(15S  111.  SlSt 

DELAMATEB  etal.  v.  CITT  OF  OHlOAGO.i 

(Supreme  Court  of  Illinois.    April  1,  1805.) 

HuHioiFAL  CoKPORATioNs— Special  Assessmbnts 
— Appeal. 

1.  An  ordinance  ordering  a  local  improve- 
ment need  not  state  that  it  is  situated  within 
the  municipal  limits.  Stanton  v.  City  of  Chi- 
cago, 39  N.  B.  987,  followed. 

2.  Where,  ou  appeal  from  a  judgment  con- 
firming a  special  assessment  for  paving  a  cer- 
tain street  "to  conform  to  the  grade^  of  said 

•    •    ♦    betwetn  said  points,"  the  evidence  is 
not  preserved  by  bill  of  exceptions,  it  will  be  pre- 


1  Reported  by  Xx>ai8  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 


sumed  that  the  court  heard  testimony  sufficient 
to  cure  the  defect. 

3.  It  will  also  be  presumed  that  the  evi- 
dence showed  that  the  proposed  improvement 
conformed  substantially  to  the  requirements  of 
^be  ordinance. 

4.  Where  an  ordinance  for.  paving  a  street 
provides  for  curbing,  and  directs  that  the  space 
between  the  curbstones  is  to  be  filled  to  a  cer- 
tain grade  with  earth  well  rolled,  and  then 
paved,  grnding  and  adjustment  of  sewers  may 
be  regarded  as  a  necessary  part  of  the  improve- 
ment, although  not  specifically  mentioned  m  the 
ordinance. 

5.  Entry  of  two  judgments  of  confirmation 
at  tbe  same  term,  for  the  same  assessment,  and 
against  the  same  property,  is  harmless  error, 
since  they  will  be  regarded  as  constituting  but 
a  single  judgment 

6.  Under  Bev.  St  1893,  c.  24,  art.  9,  §  30, 
which  provides  that  property  owners  may  file 
objections 'to  confirmation  of  a  special  assess- 
ment, and  that  •is  to  land  for  which  no  ob- 
jections ore  filed,  judgment  of  confirmation  may 
be  entered  by  default,  the  court  may  enter  at 
one  term  judgment  of  confirmation  by  default 
against  some  lots,  and  at  a  subsequent  term 
enter  judgment  of  confirmation  against  other 
lots  on  hearing  of  objections.  Gnild  v.  City  of 
Chicago,  82  111.  482,  distinguished. 

7.  An  objection  that  a  special  "assessment 
and  all  proceedings  therein  are  void"  is  not  suf- 
ficient to  raise  the  point  that  the  commissioners 
did  not  properly  divide  tbe  assessment  into  in- 
stallments. 

Error  to  Cook  county  court;  Frank  Scales, 
Judge. 

Petition  by  the  city  of  Chicago  for  con- 
firmation of  a  special  assessment  Samuel 
Delamater  and  others  filed  objections,  whicb 
were  overruled.  Objectors  bring  error.  Af- 
firmed. 

O.  E.  Ray,  D.  O.  Robertson,  and  C.  S.  Mc- 
Nctt  for  plaintiffs  In  error.  W.  3.  Donlin 
and  3.  D.  Adair,  for  defendant  In  error. 

CRAIO,  J.  This  was  a  writ  of  error  to  re- 
verse a  judgment  of  the  county  court  of 
Cook  county  confirming  a  special  assess- 
ment The  evidence  under  which  the  as- 
sessment was  made  provided  for  the  paving 
of  Kedzie  avenue  from  Palmer  Place  to 
North  avenue,  and  It  Is  first  claimed  that  the 
evidence  is  void  because  It  does  not  suffi- 
ciently state  the  nature,  character,  and  de- 
scription of  the  Improvement;  that  it  does 
not  appear  that  Kedzie  avenue  Is  In  the  city 
of  Chicago.  The  point  relied  on  here  arose 
In  Stanton  v.  City  of  Chicago,  39  N.  B.  887, 
and  the  question  was  decided  adversely  to 
the  position  of  plaintlfifs  In  error.  The  deci- 
sion In  that  case  Is  conclusive  here 

It  is  next  claimed  that  there  Is  nothing  to 
indicate  the  grade  of  the  improvement  The 
first  section  of  the  ordinance  attached  to  the 
petition,  which  says,  "Said  pavement  to  be 
laid  to  conform  to  the  grade  of  said 
*  *  *  between  said  points,"  may  be  re- 
garded as  defective.  The  defect,  no  doubt, 
arose  through  a  clerical  mistake.  But,  as 
there  is  no  bill  of  exceptions  In  the  record 
showing  what  evidence  was  introduced  on 
the  trial,  it  will  be  presumed  that  the  court 
heard  evidence  sufficient  to  cure  this  sup- 
posed defect 
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It  iB  next  claimed  that  tbe  description  of 
the  proposed  Improvement  is  not  in  compli- 
ance with  the  ordinance.  Whether  there 
was  a  variance  between  the  proposed  im- 
provement and  the  ordinance  couid  only  be 
determined  from  the  evidence  Introduced  on 
the  hearing.  And,  as  said  before,  as  that 
evidence  is  not  before  us.  It  will  be  presum- 
ed that  the  evidence  showed  that  the  pro- 
posed improvement  conformed  substantially 
to  the  requirements  of  the  ordinance. 

It  Is  next  claimed  tliat  the  estimate  of  the 
cost  of  the  improvement  is  void,  because 
matters  not  provided  for  In  the  ordinance— 
viz.  one  Item,  of  $98,  tor  grading;  and  an- 
other item,  of  $2,184,  for  the  adjustment  of 
sewera— are  not  introduced  in  the  ordinance. 
The  ordinance  provides  for  curbing,  and  the 
space  between  the  curbstones  is  to  be  filled 
to  within  11  Inches  of  the  grade  of  the  pave- 
ment with  sand  and  clay  earth  or  gravel, 
well  rolled  until  solid,  and  then  paved  with 
woodm  blocks,  etc.  From  this  description 
of  the  Improvement  as  found  in  the  ordi- 
nance it  Is  apparent  that  grading  and  ad- 
justment of  sewers  might  necessarily  be  re- 
garded as  a  part  and  parcel  of  the  improve- 
ment; and,  although  they  may  not  have 
been  specifically  mentioned,  it  was  proi>er 
for  the  commissioners  to  take  them  Into  c<m- 
Bideration  in  estimating  the  cost  of  the  im- 
provement As  said  in  City  of  Kankakee  v. 
Potter.  119  III.  828,  10  N.  B.  212:  "It  Is  not 
expected  that  an  ordinance  •  *  *  should 
Bet  forth  the  details  and  all  the  particulars 
of  the  work.  Indeed,  this  Is  not  contem- 
plated, and  tbe  statute  requires  nothing  of 
the  kind.  A  substantial  compliance  with  ItB 
provisions  is  all  that  is  reqtaired." 

It  Is  next  claimed  that  the  court  erred  In 
rendering  two  judgments  of  confirmation. 
It  appears  from  the  record  that  appUcatlon 
for  confirmation  of  the  assessment  was 
made  at  the  December  term,  1893,  of  the 
county  court  On  the  second  day  of  the 
term  (December  12th)  plaintiffs  in  error  ai>- 
peared,  and  filed  objections  to  the  confirma- 
tion of  the  assessment  as  to  their  property. 
On  the  13th  day  of  December,  1893,  a  de- 
fault was  entered,  and  Judgment  of  con- 
firmation of  the  assessment  roll,  as  to  thoee 
properties  for  which  no  objections  had  been 
filed,  was  rendered,  and  the  court  ordered 
the  asseBsment  roll  certified,  together  with 
this  Judgment  to  the  city  collector.  The  ob- 
jections of  plaintilTs  In  error  were  not  reach- 
ed In  the  court  for  a  hearing  until  the  Feb- 
ruary term,  1894.  At  this  time,  on  Febru- 
ary 7th,  a  jury  was  impaneled,  a  heating 
bad,  and  the  Issues  submitted  to  a  Jury  found 
In  favor  of  the  city.  Tbe  objections  were 
then  an  overruled,  and  Judgment  of  confirma- 
tion entered  as  to  the  assessments  against 
tbe  property  of  the  objectors.  It  also  ap- 
pears from  the  record  that  afterwards,  on 
February  28, 1893,  the  court  overruled  a  mo- 
tion for  a  new  trial,  and  again  entered  a 
judgment  of  confirmation  aa  to  the  assess- 


ment on  objectors'  property.  For  what  rea- 
son the  court  entered  two  Judgments  of  con- 
firmation of  the  same  assessment  on  the 
same  property,  at  the  same  term  of  court, 
does  not  appear;  but,  while  the  action  of 
the  court  was  Irregular,  the  plaintiffs  in  er- 
ror were  in  no  manner  injured,  and  hence 
cannot  complain.  The  two  judgments  of 
confirmation,  having  been  entered  at  the 
same  term,  for  but  one  assessment  on  the 
same  property,  will  be  treated  as  but  cme 
'  Judgment 

!  The  only  remaining  question  is  whether 
I  the  court  erred  in  entering  two  judgments 
I  of  confirmation,— one  In  default,  at  the  De- 
I  cember  term,  1893,  as  to  a  portion  of  the 
I  property  assessed,  and  the  other  at  the  Feb- 
ruary term,  1894,  as  to  the  property  where 
I  objections  had  been  Interposed,  and  were 
I  then  overruled. 

I  Section  30,  art  9,  c.  24,  CiUes  and  VlUages 
I  Act  (Hurd's  St.  p.  272),  provides  that,  at  the 
i  term  of  court  at  which  the  assessment  roll 
may  be  filed  foi  confirmation,  "any  person  in- 
terested in  any  real  estate  to  be  affected  by- 
such  assessment  may  appear  and  file  objec- 
tions •  *  •  and  the  court  may  make  such 
order  In  regard  to  the  time  of  filing  such  ob- 
jections as  may  be-  made  in  cases  at  law  in 
regard  to  the  time  of  filing  pleas.  As  to  all 
lots  *  •  •  and  parcels  of  land  to  the  as- 
sessment of  which  objections  are  not  filed 
within  the  time  ordered  by  the  court,  default 
may  be  entered,  and  the  assessment  confirm- 
ed by  the  court"  Under  this  section  of  the 
statute,  it  is  apparent  that  the  court  is  au- 
thorized, where  there  is  no  appearance  by  a 
lot  owner  or  owners  as  to  them,  to  enter  a 
default  and  render  Judgment  as  to  his  or 
their  property.  But,  as  to  property  where  ob- 
jection is  interposed  to  a  judgment,  no  Judg- 
ment can  be  rendered  until  such  time  as  the 
court  may  be  able,  in  the  dispatch  of  busi- 
ness which  may  be  pending  In  court,  to  hear 
the  objections,  and  dispose  of  the  same.  It 
may,  and  no  doubt  will,  often  occur  that  the 
court  may  be  so  occupied  with  other  business 
that  the  objections  cannot  be  reached  for  a 
hearing  during  that  term.  In  such  case  a 
continuance  will  be  required  until  the  next 
term.  Then  a  hearing  may  be  had,  and  the 
objections  all  overruled.  Then  follows  a  judg- 
ment of  confirmation,  as  a  matter  of  course, 
as  to  the  property  where  objections  were  in- 
terposed. The  legislature  had  the  imwer  to 
authorize  a  Judgment  as  to  a  part  of  tbe 
property  at  one  term,  and  a  part  at  another 
term;  and  we  think  it  Is  plain  that  under 
this  section,  the  power  was  conferred.  This 
view  1b  confirmed  by  section  84,  which  de- 
clares: "The  judgment  of  the  court  shall 
have  the  effect  of  a  several  Judgment  as  to 
each  tract  or  parcel  of  land  assessed,  and  any 
appeal  from  such  Judgment  or  writ  of  error 
shall  not  invalidate  or  delay  the  Judgment 
except  as  to  the  pr(^)erty  concerning  which 
tbe  appeal  or  writ  of  error  is  taken."  Sup- 
pose an  assessment  should  be  made  on  60 
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tracts  or  lots  ot  land,  -where  each  tract  was 
owned  by  a  different  person.  The  court  en- 
ters a  several  judgment  of  confirmation  as  to 
each  tract.  Forty-nine  abide  the  Judgment, 
but  one  of  the  parties  appeal.  Finally,  the 
Judgment  as  to  the  one  appealing  is  reversed, 
and  the  proceeding  Is  remanded  for  another 
hearing.  On  the  second  hearing,  the  court 
finds  that  the  assessment  should  be  confirm- 
ed, and  desires  to  enter  a  Judgment  of  con- 
firmation. But,  If  the  position  of  the  plain- 
tiffs in  error  Is  correct,  the  court  cannot  en- 
ter such  a  Judgment,  for  the  reason  that  a 
prior  Judgment  has  been  entered  as  to  a 
part  of  the  property,  and  It  would  be  errone- 
ous to  alter  more  than  one  judgment  as  to 
all  the  property  assessed.  This  illustrates 
fully  the  fallacy  of  the  position  taken.  Un- 
der the  statute,  the  Judgement  of  confirma- 
tion as  to  each  tract  of  land  Is  a  several  Judg- 
ment; and  the  fact  that  a  Judgment  may  be 
entered  as  to  one  or  more  tracts  at  one  term 
of  court  affords  no  reason  why  at  a  subse- 
quent term  a  Judgment  may  not  be  entered 
for  the  other  tracts.  Moreover,  section  35 
authorizes  the  clerk  of  the  court  in  which  the 
judgment  is  rendeied  to  certify  the  Judg- 
ment of  confirmation  to  the  clerk  of  such  city 
or  village;  but,  if  there  is  an  appeal  or  writ 
of  error  in  any  part  of  such  Judgment,  then 
he  shall  certify  such  part  of  the  Judgment  as 
Is  not  Included  in  such  appeal  or  writ  of  er- 
iror,  and  the  clerk  of  the  city  or  village  is  re- 
quired to  file  such  certificate  in  his  office, 
and  issue  a  warrant  for  the  collection  of  such 
assessment  If  but  one  Judgment  can  be  ren- 
dered as  to  all  the  proi>erty,  this  section  of 
the  statute  cannot  be  enforced,  but  will  be 
rendered  a  nullity. 

We  have,  however,  been  referred  to  Guild 
T,  City  of  Chicago,  82  Rl.  482,  as  an  authority 
supporting  the  view  of  plaintiffs  in  error. 
One  point  relied  on  in  that  case  was  that  the 
court  erred  in  not  awarding  the  appellant, 
Guild,  a  separate  trial.  In  dlspostaig  of  this 
question,  the  court  said:  "The  language  of 
section  34,  art.  9,  taken  in  connection  with 
prior  sections  relative  to  the  proceedings  on 
application  for  Judgment,  would  seem  to 
show  that  a  single  hearing  and  a  single  Judg- 
ment, several  ia  effect,  was  contemplated  by 
the  law."  The  above  is  -what  is  reUed  on  by 
plaintiffs  in  error;  but,  as  there  was  no  ques- 
tion before  the  court  in  regard  to  rendering 
two  Judgments,  what  was  said  on  that  ques- 
tion was  obiter  dictum.  The  only  question 
before  the  court  was  whether  the  appellant 
was  entitled  to  a  separate  trial,  or  whether 
be  was  bound  to  submit  to  a  trial  with  the 
other  property  owners  in  the  proceeding;  and 
what  was  said  on  that  question  in  the  de- 
cision was  authority,  but  what  may  have 
been  said  on  other  questions  is  not  controll- 
ing. Pagan  v.  City  of  Chicago,  84  III.  22d, 
has  also  been  cited  as  an  authority.  In  that 
case  the  assessment  embraced  a  large  num- 
ber of  lots,  and  over  100  persons  filed  objec- 
tions to  the  assessment  roll;  and,  on  the  hear- 


ing, separate  trials  were  asked,  and  refused. 
The  decision  on  that  question  was  approved, 
the  court  holding  that  the  statute  did  not 
contemplate  a  separate  trial  as  to  each  ob- 
jector, but  all  should  be  tried  as  one  case  by 
the  same  Jury.  But  the  question  Involved 
here  was  not  before  the  court,  and  was  not 
decided.  People  y.  Gary,  105  111.  232,  has  also 
been  cited.  In  that  case  (an  application  for 
a  confirmation  of  an  assessment  against  sev- 
eral lot  owners)  the  question  presented  was 
whether  all  the  defendants  might  Join  in  fil- 
ing objections  as  one  defendant,  and  whether 
the  clerk  was  only  entitled  to  demand  one  fee 
of  $1.50  for  all  the  defendants,  or  whether  he 
was  entitled  to  $1.50  for  each  one.  The  court 
held  that  such  a  proceeding  was  but  one  suit, 
within  the  meaning  of  the  statute  relating  to 
fees  and  salaries,  although  there  may  be  many 
defendants.  There  may  be  expressions  in  the 
opinion  favoring  the  view  of  plaintiffs  in  er- 
ror, but  the  question  there  Involved  is  so  dif- 
ferent from  the  one  in  this  case  that  the  de- 
cision does  not  control  here. 

The  Judgment  of  the  county  court  will  be 
affirmed    Affirmed. 

On  Rehearing. 
(Nov.  25,  18^.) 

PER  CURIAM.  This  cause  was  submitted 
for  decision  by  the  parties  at  the  October 
term,  1894,  on  briefs  and  arguments  then 
filed.  The  case  was  examined  and  decided 
during  that  term  of  court,  and  the  record 
was  assigned  to  one  of  the  Judges  to  pre- 
pare an  opinion.  At  the  March  term,  1895, 
on  motion  of  plaintiffs  in  error,  leave  was 
granted  to  file  a  supplemental  brief;  but, 
before  this  order  was  entered,  an  opinion 
had  been  prepared,  which,  at  a  subsequent 
date,  was  read  and  approved  by  the  court 
The  supplemental  brief,  although  filed,  was 
not  brought  to  the  attention  of  the  court, 
and  in  the  decision  of  the  case  no  notice  was 
taken  of  the  point  relied  upon  in  that  brief. 
A  petition  for  a  rehearing  has  been  filed  in 
which  it  Is  now  urged  that  the  Judgment  be 
reversed,  on  the  ground  relied  upon  in,  the 
supplemental  brief,  viz.  that  the  assessment 
was  void,  because  it  was  made  under  the 
law  of  1887,  as  ammded  in  1891,  which  was 
repealed  by  the  act  of  1893.  It  is  apparent 
from  the  record  that  the  question  now  relied 
upon  was  not  presented  or  passed  upon  In 
the  county  court  Indeed,  the  point  was 
never  suggested  In  argument  until  the  sup- 
plemental brief  of  counsel  was  filed,  six 
months  after  the  case  had  been  submitted 
for  final  decision.  But  waiving  the  delay  of 
counsel  in  falling  to  present  the  question  at 
an  earlier  day,  before  entering  upon  a  discus- 
sion of  the  question  sought  to  be  raised.  It 
becomes  necessary  to  inquire  whether  the 
question  has  been  raised  by  the  record  be. 
fore  us.  If  it  has  not,  then,  of  course,  it 
cannot  be  considered. 

Section  4  of  the  ordinance  providing  for 
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tbe  ImproTement,  passed  October  16,  1883, 
provided  as  follows: 

"Sec.  4.  That  said  assessment  shall  be  col- 
lected In  Installments  In  accordance  with  the 
act  of  the  general  assembly  of  the  state  of  Illi- 
nois, entitled  'An  act  to  amend  article  nine 
of  an  act  entitled  "An  act  to  provide  for  the 
incorporation  of  cities  and  villages,'"  ap- 
proved April  10,  1872,  In  force  July  1,  18T2, 
by  adding  thereto  tbe  following  sections  as 
amended  by  the  act  of  the  general  assembly 
of  the  state  of  Illinois,  entitled  'An  act  to 
amend  sections  55  and  63  of  article  nine  of 
an  act  entitled  "An  act  to  provide  for  the 
incorporation,  of  cities  and  villages,'"  ap- 
proved April  10,  1872,  as  amended  by  an 
act  entitled  'An  act  to  amend  article  nine  of 
an  act  to  provide  for  the  incorporation  of 
cities  and  villages,'  approved  April  10,  1872, 
by  adding  thereto  the  following  sections,  'ap- 
proved and  in  force  April  29,  1887,  approved 
June  15,  1891,  in  force  July  1,  1891,'  and  that 
tbe  amount  of  the  first  of  said  installments 
shall  be  twenty  per  cent  of  the  total  of  said 
installment." 

There  is  no  provision  of  the  statute  re- 
quiring an  ordinance  to  set  out  the  particular 
statute  under  which  the  assessment  shall 
be  collected;  and,  in  the  absence  of  such  a 
statute,  all  that  part  of  the  ordinance  set- 
ting out  the  act  after  the  word  "Illinois,"  In 
the  third  line  from  the  top,  may  be  regarded 
as  surplusage,  and  rejected.  Eejectlng  that 
part  of  the  ordinance  which  refers  to  the 
acts  of  1887  and  1891,  the  ordinance  would 
be  one  providing  for  the  collection  of  the 
assessment  in  accordance  with  any  law  of 
the  state  which  at  the  time  of  the  passage 
of  the  ordinance  was  in  force.  The  assess- 
ment was  divided  into  five  installments,  and 
such  a  division  was  authorized  by  the  act 
of  1803.  It  is  true  the  ordinance  does  not 
provide,  as  seems  to  be  required  by  the  act 
of  1803,  that  the  assessment  should  be  di- 
vided in  sucb  a  manner  that  the  first  in- 
stallment shall  include  all  the  fractional 
amounts,  leaving  each  of  the  remaining  in- 
stallments equal  in  amount,  and  multiples  of 
$100;  nor  did  the  division  of  tbe  assessment 
made  by  the  commissioners  conform  to  that 
requirement  of  the  statute;  but,  as  we  un- 
derstand the  record,  neither  of  these  irregu- 
larities were  challenged  or  called  in  ques- 
tion by  the  objections  Interposed  in  the 
county  court  by  plaintiffs  in  error,  and,  if 
they  failed  to  interpose  the  objections  there, 
they  cannot  make  the  objections  for  the  first 
time  here.  Upon  the  return  of  an  assess- 
ment roll  on  the  day  provided  for  a  hearing, 
under  section  144  of  the  cities  and  villages 
act,  any  person  interested  in  any  real  estate 
to  be  affected  by  the  assessment  may  appear 
and  file  objections  to  the  report  of  the  com- 
missioners. Under  section  147  of  the  same 
act,  the  court,  on  tbe  hearing  of  the  objec- 
tions interposed,  may  alter,  modify,  change, 
annul,  or  confirm  any  assessment,  or  cause 
the  same  to  be  recast  by  the  same  commis- 


sioners or  by  new  commissioners  appointed 
for  that  purpose. '  Under  section  144,  wbra 
tbe  landowner  appears,  if  he  objects  to  the 
assessment,  he  is  required  to  point  out  in  the 
objections  filed  the  specific  objections  relied 
upon  to  defeat  the  assessment,  so  that 
amendments  may  be  made  removing  the  dif- 
ficulty if  It  Is  of  a  character  to  be  removed 
by  amendment;  and  objections  not  pointed 
out  may  be  regarded  as  waived.  Here  plain- 
tiffs in  error  appeared,  and  filed  18  objec- 
tions, but  no  one  of  the  objections  was  pred- 
icated on  the  failure  of  the  commissioners  to 
apportion  the  assessment  in  proportions  as 
required  by  the  act  of  1893.  The  tenth  ob- 
jection, which  is  the  only  one  relied  upon 
In  the  argument  to  raise  the  question,  is  as 
follows:  "(10)  Said  assessment,  and  all  pro- 
ceedings therein,  are  void."  What  rendered 
It  void?  This  objection  affords  no  Informa- 
tion on  that  subject  There .  is  no  sugges- 
tion that  the  commissioners  failed  to  Include 
in  the  first  Installment  all  tbe  fractional 
amounts.  The  only  difficult  with  the  as- 
sessment and,  indeed,  tbe  only  objection 
that  could  be  urged  against  it.  Is  not  named 
or  mentioned  in  tbe  objections.  The  objec- 
tion last  mentioned  -states  that  the  assess- 
ment was  void;  but  that  was  not  correct 
The  mere  fact  that  the  commlBsioners,  in 
dividing  the  entire  amount  of  the  assessment 
into  five' parts,  failed  to  include  in  the  first 
Installment  all  the  fractional  amounts,  leav- 
ing each  of  the  remaining  installments  equal 
in  amount  and  multiples  of  $100,  did  not 
render  the  assessment  absolutely  void.  Had 
the  proper  objection  been  made,  and  the  at- 
tention of  the  court  directed  to  tbe  fact  that 
the  frsfctional  amounts  were  not  Included 
in  tbe  first  installment  the  court  was  fully 
authorized  to  change  the  assessment  so  that 
It  might  conform  to  tbe  technical  require- 
ment of  the  law;  hence  the  necessity  of  a 
specific  objection  pointing  out  a  defect  re- 
lied upon  to  defeat  an  assessment  We  think 
it  plain  that  no  one  of  the  objections  inter- 
posed to  the  assessment  by  tbe  plaintiffs  In 
error  raised  the  question  now  relied  upon, 
and  the  question,  now  raised  for  the  first 
time,  comes  too  late  The  petition  for  a  re- 
hearing will  be  denied. 


aM  Ind.  40 
KIEPER  et  aL  t.  KLINSICK.' 
(Supreme  Court  of  Indiana.     Dec.  Id,  1805.) 

ESTOFPEL  XOAIMBT   MaKRIBD  WoMBK— AOTBOBrTT 
Of  AOBRT, 

1.  Where  a  wife  purchases  a  retail  drag 
store  with  her  separate  property,  and  permits 
her  husband  to  carry  on  the  Dusinesa  in  his  own 
name,  she  is  not  estopped,  there  being  no  alle- 
gation of  her  insolvency,  as  against  a  person 
selling  goods  to  the  husband  on  the  faith  of  his 
ownership  of  the  store,  to  deny  the  authority 
of  the  husband  to  subsequently  mortgage  the 
goods  to  secure  the  price,  though,  after  the 
goods  were  bought  she  may  have  stated  to  the 
sellers  that  they  belonged  to  her  husband.  M<^ 
Girr  v.  Sell,  60  Ind.  249,  approved. 

*  Kehearing  denied. « 
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2.  An  agent  authorized  to  sell  goods  at  re- 
tall  cannot  mortgage  them  to  secure  the  pur- 
chase price. 

Appeal  from  circuit  court,  Cass  county. 

Action  by  Jennie  Kllnslck  against  Augus- 
tus Kiefer  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

For  opinion  of  appellate  court,  see  37  N. 
B.  101& 

Nelson  &  Myers  and  Morris,  Newberger  St 
Curtis,  for  appellants.  Fansler  &  Mahoney 
and  Winfield  &  Taber,  for  appellee. 

McCABE,  J.  This  case  comes  here  from 
the  appellate  court  under  the  proviso  of  sec- 
tion 1362,  Rev.  St  1894,  regulating  the  Ju- 
risdiction thereof,  with  a  recommendation  of 
a  majority  of  that  court  that  a  certain  de- 
cision hereinafter  named,  affecting  the  ques- 
tions involved  in  this  appeal,  be  overruled. 

The  facts  of  this  case,  as  disclosed  by  the 
evidence,  are,  briefly,  as  follows:  In  Au- 
gust, 1885,  the  appellee,  Jennie  Kllnslck,  was 
a  married  woman,  the  wife  of  one  William 
Kllnslck.  She  was  sole  owner  of  about  $1,- 
300  in  money,  which  she  had  realized  from 
property  inherited  by  her.  Her  husband 
was  a  druggist  by  profession,  and  was  de- 
sirous of  engaging  in  that  business. .  A  stock 
of  drugs  and  fixtures  situated  in  a  certain 
building  in  the  city  of  Logansport  were  for 
sale.  Mrs.  Klinsick  gave  her  husband  the 
said  $1,300  for  the  purpose  of  purchasing 
said  stock  and  fixtures,  and  with  which  he 
did  purchase  the  sama  He  immediately 
took  possession  thereof,  and  made  arrange- 
ments to  continue  the  business  at  the  same 
place.  He  put  a  sign  on  the  window,  in 
large  letters.  In  these  words,  "Klinslck's 
Drug  Store."  He  had  letter  heads  and  pre- 
scription blanks  printed,  and  relabeled  the 
goods  in  his  own  name.  He  conducted  said 
business  in  his  own  name  from  the  time  of 
the  purchase  until  shortly  before  this  action 
was  commenced,  in  January,  1892.  He  sold 
from  said  stock,  and  from  time  to  time,  as 
the  business  required,  he  purchased  goods  to 
replenish  the  same.  All  goods  bought  for 
the  purpose  of  replenishing  said  stock  were 
bought,  billed,  and  shipped  in  his  name. 
All  accounts  pertaining  to  said  business.  In- 
cluding the  bank  account,  were  marie  nut 
and  kept  in  bis  own  name.  The  stock  of 
goods  was  listed  for  taxation  in  his  name. 
His  family,  including  the  appellee,  livod 
from  the  proceeds  of  said  business  during 
all  of  said  time.  Mrs.  Klinsick  was  fre- 
quently around  and  in  said  store.  The  ap- 
pellants Augustus  Kiefer  and  William  H. 
Schmidt  were  wholesale  druggists  of  In- 
dianapolis, doing  business  in  the  name  of  A. 
Kiefer  &  Co_  and  they  employed  traveling 
salesmen  in  the  prosecution  of  their  busi- 
ness. In  a  short  time  after  William  Klln- 
slck took  possession  of  said  store  one  of  the 
traveling  salesmen  of  A,  Kiefer  &  Co.  called 


upon  him  for  the  purpoise  of  making  sale  of 
their  goods.  The  salesmen  made  inquiry  of 
William  for  the  purpose  of  learning  the 
style  of  the  firm,  and  said  William  gave  the 
name  of  William  Klinsick.  The  said  A. 
Kiefer  &  Co.,  relying  upon  such  informa- 
tion, sold  goods  to  the  said  WUliam,  and 
their  salesmen  called  upon  him  every  two 
weeks  for  the  period  of  about  six  years, 
and  sold  to  him  in  said  time  large  quantities 
of  goods  in  his  own  name.  In  the  month  of 
November,  1891,  the  said  William  was  in 
debt  to  A.  l^iefer  &  Co.,  on  account  of  such 
sales,  in  the  sum  of  $640,  a  part  of  which 
Indebtedness  was  evidenced  by  accepted 
drafts,  and  part  by  notes  and  open  account 
On  the  12th  day  of  November,  1891,  A.  Kie- 
fer &  Co.  sent  their  attorney  to  see  th«  said 
William  Klinsick,  with  Instructions  to  ob- 
tain payment  or  security  for  their  claim. 
The  said  attorney  saw  the  said  William, 
and,  on  failure  to  secure  payment,  he  of- 
fered to  divide  the  claim  into  a  numtier  of 
notes,  and  give  long  time,  on  condition  that 
the  said  William  would  give  personal  se- 
curity, or  a  mortgage  on  the  stock.  The 
offer  was  not  accepted  at  that  time.  On 
the  29th  of  December,  1891,  William  Klin- 
sick executed  to  said  Kiefer  &  Co.  a  chattel 
mortgage  on  the  stock  of  drugs  and  fixtures 
to  seciire  such  indebtedness  to  them,  and  in 
consideration  thereof  the  time  of  payment 
was  extended,  the  longest  extension  being 
for  a  i)eriod  of  eight  months;  and  at  the 
same  time  William  Klinsick  made  an  affida- 
vit that  he  was  the  absolute  owner  of  the 
stock  and  goods.  The  mortgage  provided 
that,  if  there  were  other  liens,  or  In  case  of 
execution,  the  whole  debt  should  become 
due.  In  point  of  fact  there  were  then  exe- 
cutions in  the  hands  of  a  constable,  of 
which  A.  Kiefw  &  Co.  had  no  knowledge. 
These  executions  were  issued  on  judgments 
taken  against  Mrs.  Klinsick  and  her  hus- 
band. As  soon  as  the  constable  learned  of 
the '  existence  of  said  mortgage,  he  levied 
the  executions  on  the  stock  of  goods,  and 
took  possession  thereof.  The  appellants 
Nelson  and  Myers,  at  the  request  and  as  the 
attorneys  of  A.  Kiefer  &  Co.,  elected  to  treat 
the  debt  as  due  under  the  mortgage,  and 
took  possession  of  the  goods,  subject  to  the 
execution  levies;  and  afterwards  A.  Kiefer 
&  Co.  sold  the  same  to  third  parties.  The 
executions  were  paid  In  full  before  the  com- 
mencement of  this  action.  During  the  time 
William  Klinsick  was  engaged  in  said  busi- 
ness, his  wife,  the  appellee,  gave  tdm  $600 
or  $700  in  addition  to  the  original  purchase 
price,  to  be  used  In  said  business,  and  which 
was  used  In  the  same.  No  note  or  other 
evidence  of  Indebtedness  was  ever  taken  by 
Mrs.  Klinsick  on  account  of  such  moneys, 
nor  was  there  any  settlement  or  statement 
of  account  between  them.  The  appellants 
A.  Kiefer  &  Co.  had  no  knowledge  that  Mrs. 
Klinsick  had  any  interest  in,  or  made  any 
claim  to,  said  store  or  goods,  until  shortly 
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before  this  action  was  institnted;  and  they 
made  all  sales  of  goods  to  William  Kllnslck 
upon  the  belief  that  he  was  the  owner,  and 
upon  the  credit  given  him  by  reason  of  oe- 
Ing  the  ostensible  owner  thereof.  There 
was  no  evidence  which  tended  to  show  that 
anything  more  than  a  retail  drug  business 
was  ever  done  or  contemplated  by  William 
Kllnslck,  or  by  his  wife,  the  appellee,  prior 
to  the  execution  of  the  mortgage.  Nor  was 
there  any  evidence  which  tended  to  show 
that  there  was  a  secret  agreement  or  trust 
between  Mrs.  Kllnslck  and  her  husband  in 
relation  to  said  goods.  Nor  was  there  any 
evidence  which  tended  to  show  that  Mrs. 
Kllnslck  had  any  knowledge  of  the  execu- 
tion of  the  mortgage  by  her  husband  at  the 
time  the  same  was  done,  or  that  she  an- 
thorized  him  to  execute  the  same.  Mrs. 
Kllnslck  testified  that  she  was  the  owner  of 
the  goods  at  the  time  the  mortgage  was 
given,  and  asserted  such  ownership  by  rea- 
son of  the  original  purchase  having  been 
made  with  the  said  $1,300,  and  an  account 
of  her  other  money  used  in  said  business. 
There  was  evidence  which  tended  to  show 
that  Mrs.  Kllnslck  had  full  knowledge  of 
the  fact  that  said  business  was  conducted 
In  the  name  of  her  husband,  and  there  was 
evidence  which  tended  to  show  that  on  one 
occasion  after  the  debt  of  A.  Kiefer  &  Co. 
had  been  incurred— said  occasion  being  on 
the  day  before  the  mortgage  was  executed— 
she  stated  to  said  appellants'  attorney  that 
the  debt  was  her  husband's  business,  and 
that  the  store  was  her  husband's  store.  It 
is  proper  to  say  that  she  denied  that  she  had 
knowledge  that  the  business  was  conducted 
in  her  husband's  name,  and  that  she  also 
denied  having  made  the  statement  to  said 
attorney  that  the  debt  and  store  were  her 
husband's.  The  evidence  upon  these  points 
was  conflicting,  and  of  such  a  character  as 
that  the  jury  would  have  been  Justified  in 
finding  that  she  did  not  make  such  statement, 
and  that  she  did  not  have  such  knowledge. 
We  therefore  cannot  disturb  their  finding 
thereon.  She  brou^[)it  this  action  to  recover 
the  value  of  the  goods  alleged  to  have  been 
converted.  The  appellants  answered  the  gen- 
eral denial,  and  two  special  paragraphs  in  es- 
toppel. The  issues  joined  were  tried  by  Jury, 
which  returned  a  verdict  for  appellee  in  the 
sum  of  $GDO,  on  which  final  Judgment  was 
rendered. 

The  only  assignment  of  error  discussed  by 
appellants'  counsel  la  that  of  overruling  the 
motion  for  a  new  trial.  In  their  motion  for  a 
new  trial  the  appellants  charged  that  the 
trial  court  erred  in  excluding  certain  evi- 
dence offered  by  them,  and  in  improperly 
instructing  the  Jury,  and  in  refusing  to  in- 
struct the  Jury  as  requested  by  them.  On  the 
trial  the  appellants  were  permitted  to  give 
in  evidence  the  declaration  of  William  Klln- 
slck concerning  said  business,  and  the  man- 
ner in  which  he  conducted  the  same.  On  one 
■occasion  William  Kllnslck  was  at  the  busi- 
V  .42KE.no.5 — 29 


ness  house  of  A.  Kiefer  ft  Go.,  tn  Indianapo- 
lis. He  was  not  there  for  the  business  of  buy- 
ing goods,  but  simply  made  a  social  call.  Ap- 
pellants then  propounded  to  their  witness- 
one  of  the  appellants,  then  testifylag- this 
question,  "State  what,  if  anything,  he  ever 
said  to  you  at  any  time  before  the  commence- 
ment of  this  suit,  during  the  time  be  was 
running  the  drug  store  here  in  Logansport, 
about  the  ownership  of  the  drug  store."  The 
court  sustained  an  objection  to  the  question. 
Conceding  that  the  declarationB  of  William 
Kllnslck  while  in  the  actual  possession  of  the 
goods,  or  while  in  the  transaction  of  business 
pertaining  to  said  store,  were  competent, 
this  question  Is  too  general,  as  It  is  not 
limited  to  the  time  when  in  possession,  or 
while  in  the  transaction  of  business  pertain- 
ing to  the  store.  In  view  of  the  fact  that 
the  appellants  were  permitted  to  give  in  evi- 
dence the  dedaiations  and  conduct  of  Wil- 
liam Kllnsick,  and  the  manner  in  which  he 
conducted  said  business  ad  llbitom  vrtifle  In 
the  actual  possession,  there  was  no  error  Id 
this  ruling.  The  ownership  of  the  goods  at 
the  time  the  mortgage  was  executed  was  one 
of  the  important  questions  in  the  case.  It 
was  a  question  of  fact  to  be  determined  by 
the  Jury  under  proper  Instructions  by  the 
court.  One  <rf  the  methods  of  acquiring  the 
title  to  personal  property  is  by  gift.  The  ap- 
pellants contend  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  as  request- 
ed by  them,  and  in  modifying  other  instruc- 
tions relating  to  the  subject  of  a  gift  of  the 
money  and  of  property.  After  a  careful  ex- 
amination of  all  the  Instructions  given  by 
the  court  bearing  upon  a  gift  of  property  and 
money,  we  are  satisfied  that  this  matter  was 
fairly  presented  to  the  Jury,  and  it  is  un- 
necessary to  set  out  In  this  opinion  the  in- 
structions given,  refused,  and  modified,  re- 
lating to  a  gift 

The  court  also  of  its  own  motion  gave  sev- 
eral Instructions  to  the  Jury  bearing  upon 
other  questions  to  which  the  appellants  ex- 
cepted. The  appellants  presented  to  and  re- 
quested the  court  to  instruct  the  jury  on  the 
subjects  of  agency  and  estoppel  in  pals.  The 
court  refused  these  requests.  These  Instruc- 
tions are  very  lengthy,  and  we  will  not  in- 
cumber this  opinion  by  setting  them  out  If, 
upon  the  above  facts,  the  law  is  with  the  ap- 
pellee, then  the  ultimate  Judgment  Is  right, 
and  no  intervening  error,  if  any  there  be, 
will  avail  the  appellants  la  'securing  a  re- 
versal. In  this  branch  of  the  case  the  ap- 
pellants contend:  First,  that  the  facts  dis- 
close that  William  Kllnsick  was  the  agent 
of  the  appellee,  with  full  authority  to  mort- 
gage the  stock  in  his  own  name  for  her; 
second,  that  the  facts  establish  an  equitable 
estoppel  against  her.  The  usual  method  of 
transacting  business  by  an  agent,  is  to  use 
the  name  of  the  principal,  but,  if  the  agent 
transact  the  business  in  his  own  name,  but 
actually  for  an  undisclosed  principal,  tlie  per- 
son with  whom  the  contract  Is  made  may, 
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when  he  discovers  the  principal,  elect  to  hold 
the  principal  for  tbe  contract,  although  he 
may  have  dealt  with  the  agent  believing  him 
to  have  been  the  principal,  and  given  him 
credit  Thomson  v.  Davenport,  »  Bam.  & 
0.  78;  Mechem,  Ag.  i  897;  Story,  Ag.  S§  446, 
44^;  Thomas  v.  Atkinson,  38  Ind.  248.  Con- 
ceding, -without  deciding,  that  the  facts  of 
this  case  show  that  William  KUnslck  was 
the  general  agent  of  Mrs.  BUlnsick  in  the 
management  oC  the  business,  and  bad  power 
to  buy  goods  upon  credit,  and  to  retail  them, 
and  to  apply  the  proceeds  to  the  payment  of 
the  debts  contracted,  it  does  not  follow  that 
he  had  authority  to  execute  the  mortgage. 
An  agent  to  sell  either  real  or  personal  prop- 
erty has  no  power  to  mortgage.  Jeffrey  v. 
Hursh,  49  Mich.  31,  12  N.  W.  898;  Wood  v. 
Goodrldge,  6  Cush.  117;  Mechem,  Ag.  i§  323, 
361.  In  Switzer  v.  WUvers,  24  Kan.  384, 
the  plaintiff  left  a  colt  with  the  defendant, 
with  authority  to  sell  the  animal.  The  de- 
fendant, without  authority,  executed  a  chat- 
tel mortgage  in  his  own  name  to  another  par- 
ty. It  was  held  that  the  mortgage  was  void, 
and  that  a  power  to  sell  does  not  authorize  a 
mortgage.  If  the  owner  of  the  personal  prop- 
erty place  another  in  possession  with  full 
power  to  sell  for  cash  or  on  credit,  at  whole- 
sale or  at  retail,  a  sale  made  by  such  i>er8on 
will  confer  a  valid  title,  whether  the  sale 
be  made  in  the  agent's  name  or  in  the  name 
of  the  principal.  Or  if  the  owner  of  personal 
property  sell  it  upon  credit,  and  deliver  the 
same  to  bis  vendee  for  the  apparent  or  im- 
plied purpose  of  resale  by  such  vendee,  a 
condition  in  the  contract  that  the  title  shall 
remain  in  the  vendor  until  the  purchase  price 
Is  paid  Is  void  as  against  a  purchaser  from 
his  vendee.  Manufacturing  Co.  v.  Carman, 
109  Ind.  31,  9  N.  E.  707.  But,  If  the  sale  be 
hot  for  the  purpose  of  consumption  or  resale, 
and  be  upon  the  condition  that  the  title  of 
Bach  property  shall  remain  in  the  vendor  un- 
til the  purchase  price  is  paid,  the  vendee  can- 
not, prior  to  the  payment  of  the  purchase 
price,  sell  or  incumber  the  property  in  such  a 
manner  as  to  defeat  the  title  of  the  original 
vendor.  Bradahaw  v.  Warner,  54  Ind.  68; 
Baals  T.  Stewart.  100  Ind.  371,  9  N.  E.  403; 
Dunbar  v.  Rawles,  28  Ind.  225;  Hodson  v. 
Warner,  60  Ind.  214;  Lanman  v.  McGregor, 
94  Ind.  301;  Payne  v.  June,  92  Ind.  252; 
Thomas  v.  Winters,  12  Ind.  322.  A  chattel 
mortgage  is  a  conditional  sale,  and  upon  the 
breach  of  the  condition  the  sale  becomes  ab- 
solute. If  appellants'  mortgage  be  upheld.  It 
results  in  a  sale  at  wholesale.  The  facts  of 
this  case,  however,  show  that  only  a  retail 
business  was  contemplated  by  the  appellee. 
A  power  to  sell  at  retail  does  not  authorize  a 
sale  at  wholesale. 

The  last  contention— that  the  appellee  Is  es- 
topped by  her  acts,  declarations,  and  conduct 
to  assert  a  claim  to  the  goods  adverse  to  that 
of  the  appellants— is  the  most  imiMrtant  ques- 
tion in  the  case.  The  estoppel  sought  to  be 
Invoked  against  the  appellee  assumes  or  pro- 


ceeds upon  the  theory  that  she  was  originally 
the  owner  of  the  goods,  but  that,  owing  to  her 
conduct,  she  has  lost  her  title  thereto.  The 
vital  principle  of  an  equitable  estoppel  is  that 
of  fraiid.  He  who,  by  his  language  or  con- 
duct, leads  another  to  do  what  he  would  not 
otherwise  have  done,  will  not  be  permitted  to 
subject  such  person  to  loss  or  injury  by  dis- 
appointing the  expectations  upon  which  he 
acted.  A  change  of  position  by  the  first  party 
would  involve  both  fraud  and  falsehood,  and 
the  law  abhors  both.  The  principle  of  es- 
toppel in  pais  has  been  applied  to  a  great 
variety  of  cases.  The  doctrine  has  no  appli- 
cation where  everything  Is  equally  known  to 
both  parties,  or  where  the  party  sought  to  be 
estopped  was  Ignorant  of  the  facts  out  of 
which  his  rights  sprung,  or  where  the  other 
party  was  not  influenced  by  the  acts  asserted 
In  estoppel.  But  if  one  stand  by,  and. see  an- 
other purchase  property,  without  disclosing  his 
Interest  to  the  person  about  to  purchase,  he 
cannot  afterwards  set  up  a  claim  of  which  the 
purchaser  had  no  notice.  Nor  is  it  necessary 
that  the  person  sought  to  be  estopped  be  pres- 
ent at  the  time  the  sale  Is  consummated.  If 
he  have  knowledge  of  the  contemplated  sale, 
and  of  the  fact  that  the  purchaser  is  Ignorant 
of  his  rights,  it  is  his  duty  to  disclose  his  In- 
terest to  such  purchaser.  Nor  Is  it  necessary 
that  there  should  exist  a  design  to  deceive  or 
defraud  on  the  part  of  the  person  sought  to  be 
estopped.  It  is  enough  if,  when  he  asserts  his 
claim,  it  would  be  inequitable  and  unjust  to  al- 
low It  to  prevail  against  the  purchaser.  The 
falsehood  and  moral  wrong  which  the  law  de- 
nominates fraud  appear  when  the  claim  is 
asserted.  And  this  is  true  whether  a  party 
knowingly  remains  dlent,  or  so  negligently 
conducts  himself  with  reference  to  his  rights 
as  to  mislead  another.  Duckwnll  v.  Kisner, 
136  Ind.  99,  35  N.  E.  697;  Anderson  v.  Hub- 
bell,  93  Ind.  570;  Fletcher  v.  Holmes,  25  Ind. 
458;  Catling  v.  Rodman,  6  Ind.  289.  The  ap- 
pellants claim  title  to  the  property  through  the 
mongage.  The  facts  of  this  case,  however, 
show  that  the  appellee  had  no  knowledge  of 
the  execution  of  the  mortgage,  and  that  she 
never  authorized  it.  If  she  had  no  knowledge 
of  the  execution  of  the  mortgage,  that  could 
not  of  itself  work  an  estoppel  against  her.  It 
is  true  that  title  may  be  created  by  an  es- 
toppel in  pais.  Pitcher  v.  Dove,  99  Ind.  175, 
But  the  person  who  Invokes  this  principle 
must  invoke  it  for  himself,  and  not  in  the  in- 
terest of  a  third  party.  The  appellants  con- 
tend that  the  appellee  est0K>ed  herself  by  her 
conduct  in  permitting  her  husband  to  take  and 
remain  in  possession  of  said  goods  for  more 
than  six  years,  buying  and  selling  and  conduct- 
ing said  business  In  his  own  name;  that  the 
fiict  that  he  was  ih  possession,  conducting  said 
business  In  his  own  name,  and  exercising  the 
powers  of  ostensible  ownership.  Induced  the 
appellants  A.  Kiefer  &  Co.  to  believe  that  he 
was  the  owner  thereof,  and  that  they  gave  him 
credit  and  sold  goods  to  him  upon  the  faith 
and  credit  of  being  the  owner  thereof.    It  will 
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be  observed  that  this  contention  Is  not  based 
upon  the  conduct  of  the  appellee  at  the  time 
of  the  execution  of  the  mortgage,  but  upon  her 
declaratiions  and  conduct  prior  to  that  time. 
The  rights  of  A.  Kief  er  &  C!o.  in  the  property  In 
controversy,  If  any  they  had,  prior  to  the  execu- 
tion of  the  mortgage,  were  only  such  rights  as 
they  acquired  by  reason  of  being  creditors  of 
the  appellee  or  of  William  Klinslclc.  The  right 
that  a  general  creditor  has  In  the  propeity  of 
Us  debtor  is  extremely  vague  and  uncertain; 
but,  as  the  right  may  ripen  Into  something 
tangible,  and  as  It  is  the  duty  of  a  debtor 
to  apply  his  proi)erty  in  discharge  of  his  debts, 
the  law  will  protect  the  creditor  against  the 
fraudulent  operations  ot  the  debtor,  and  will 
aid  the  creditor  In  subjecting  the  debtor's 
property  to  the  payment  of  his  debts.  If  one 
person  permit  another  to  use  his  property,  ex- 
erdsing  all  the  powers  of  ownership  over  it 
for  the  pnrpose  of  giving  such  other  person 
credit  and  financial  standing,  and  such  other 
person  contract  obligations  upon  the  faith  cre- 
ated by  reason  of  such  ostensible  ownership, 
the  real  owner  will  be  estopped  to  deny  the 
light  ot  such  creditors  to  subject  such  property 
to  the  payment  of  their  claim.  Again,  if  one 
knowingly  or  negligently  permit  another  to 
use  his  property,  exercising  all  of  the  pow^s 
of  disposition  over  it,  and  knows,  or  might 
have  known  by  reasonable  diligence,  that  third 
parties  were  dealing  with  such  person,  creat- 
ing obligations  upon  the  faith  and  credit  given 
such  person  by  reason  of  such  ostensible  own- 
ership, the  real  owner  will  be  estopped  to 
deny  the  right  of  such  creditors  to  subject  the 
property  to  the  imyment  of  their  claims.  If  A. 
allows  lands  paid  tar  by  him  to  be  taken  in 
the  name  of  B.,  and  third  persons  deal  with 
and  give  B.  credit,  without  knowledge  of  the 
rights  of  A.,  A.  will  be  estopped  to  assert  an 
interest  in  the  lands  as  against  such  credit- 
ors. Minnich  v.  Shaffer,  135  Ind.  634,  34  N. 
B.  987;  Michener  v.  Bengel,  135  Ind.  188,  34 
N.  E.  664,  816;  Adams  v.  Curtis,  137  Ind. 
175,  36  N.  E.  1095.     . 

A  deed  of  conveyance  is  the  highest  evidence 
of  title  to  real  estate,  and,  when  coupled  with 
possession,  the  grantee  has  all  the  indicia  of 
title.  The  statute  (section  3335,  Rev.  St.  1894; 
section  2919,  Rev.  St.  1881)  requires  all  con- 
veyances of  land  to  be  by  deed  in  writing  sub- 
8crll)ed,  sealed,  and  duly  acknowledged.  When 
the  debtor  exhibits  his  deed,  or  the  creditor 
learns  of  it  through  the  record,  the  credltov 
has  the  riglit  to  rely  upon  It  for  all  It  purports 
to  be.  The  same  rule  holds  good  hi  reference 
to  the  transfer  of  certain  kinds  of  personal 
property,  such  as  shares  of  stock  In  corpora- 
tions, promissory  notes,  and  the  like,  such 
transfer  being  regulated  by  statute.  In  HIrsch 
v.  Norton,  115  Ind.  341,  17  N.  E.  612,  it  ap- 
Iieared  that  HIrsch  assigned  and  transferred 
lOsIiares  of  hank  stock  to  one  Study.and  caused 
the  formal  transfer  to  be  made  upon  the  Ixwks 
of  the  corporation.  The  bank  issued  a  certifl- 
cate  for  the  10  shares  to  Study.  At  the  time 
of  the  transfer  HIrsch  and  Study  entered  into 


a  secret  agreement  to  the  effect  that  Hirsch 
should  remain  the  owner  of  the  stock.  The 
court  held  that  the  creditors  of  Study  whose 
claims  were  contracted  upon  the  faith  of  such 
ownership  would  I>e  protected  against  such 
secret  agreement.  That  decision  tests  upon  the 
fact  that  the  shares  of  stock  were  a  peculiar 
kind  of  personal  property,  and  assignable  by 
a  peculiar  method,  prescribed  by  statute.  The 
court  said,  "The  cases  which  govern  transfers  . 
of  tangible  personal  property  cannot  control 
where  the  subject  of  the  transfer  is  the  capital 
stock  of  a  corporation."  In  tliat  case  Study 
was  clothed  with  all  the  legal  indicia  of  title. 
"In  appearance  he  was  the  sole  and  legal  own- 
er of  the  stock.  The  books  of  the  bank  show- 
ed this  ownership,  and  he  was  the  holder  of 
the  certificate,  which  was  the  highest  and  best 
evidence  of  ownership.  Nothing  was  lacking 
in  his  evidence  of  title."  In  Moore  v.  Moore, 
112  Ind.  149,  13  N.  E.  673,  it  was  held  that, 
where  the  holder  of  a  promissory  note  IS  In- 
duced by  fraud  and  without  consideration  to 
indorse  and  deliver  to  another,  who  afterwards 
indorsed  it  to  an  innocent  purchaser,  the  orig- 
inal holder  was  estopped  to  deny  the  title  of 
the  fraudulent  Indorsee  as  against  the  last  pur- 
chaser. That  decision  rests  primarily  upon 
the  fact  that  the  statute  (section  7515,  Rev.  St. 
1894,  section  5501,  Bev.  St  1881)  provides  that 
all  promissory  notes  "shall  be  negotiable  by 
indoraement  thereon  so  as  to  vest  the  prop- 
erty thereof  in  each  Indorsee  successively." 
The  first  Indorser  clothed  Us  Indoraee  with 
every  indicia  of  title,  and  put  it  in  his  power 
to  transfer  the  note  with  aU  the  evidence  of 
ownership  in  him.  To  permit  the  first  in- 
dorser to  question  the  title  In  the  hands  of  the 
last  holder  would  be  a  palpable  fraud,  such  as 
the  law  will  not  tolerate.  2  Herm.  Estop.  § 
978.  The  case  before  us  is  distinguishable 
from  the  above  cases  dted  and  relied  upon  by 
the  appellants.  In  these  the  effort  was  to  ob- 
tain the  Judgment  of  the  court  affecting  the 
status  of  particular  property;  and  in  those 
cases  also  the  debtor  or  the  vendor  was  cloth- 
ed with  all  evidences  of  title.  Here  William 
KUnsIck  had  possession  of  the  goods,  which 
was  only  prima  fade  evidence  of  title  In  him. 
Such  personal  property  as  is  here  in  contro- 
verey  Is  usually  transferred  by  mere  delivery, 
unaccompanied  by  any  other  evidence  of  title. 
In  the  complexity  of  modem  commercial  trans- 
actions it  is  no  unusual  thing  for  the  person 
who  has  the  possession  of  goods  and  chattels, 
and  empowered  to  sell  the  same,  to  be  but  a 
mere  agent  or  servant.  Possession  of  such 
property,  unaccompanied  by  any  other  evi- 
dence, raises  but  a  bare  presumption  of  title. 
The  largest  commercial  transactions  are  fre- 
quently consummated  through  the  medium  of 
agents,  factore,  or  brokers,  and  In  which  the 
real  ownera'  names  do  not  appear.  The  law 
will  not  permit  a  debtor  to  transfer  and  secrete 
his  property  fraudulently  from  his  creditors, 
but  will  uncover  and  subject  it  to  the  payment 
of  his  debts.  But  this  is  not  an  action  to  sc* 
aside  a  teiudulent  conveyance,  or  to  subj^.-n 


Digitized  by 


Google 


452 


NORTHEASTERN  REPORTER,  Vol.  42. 


(Ind. 


particular  property  to  the  payment  of  debts. 
Eltlier  the  appellee  or  her  husband  was  the 
owner  of  the  stock  of  goods  before  the  mort- 
gage was  executed.  If  the  husband  was  the 
owner,  that  Is  an  end  to  the  controrersy.  The 
Jury  found  that  be  was  not.  If  the  appellee 
was  the  owner,  and  her  husband  was  in  pos- 
session as  her  agent,  with  power  to  conduct 
the  business  and  contract  debts,  but  without 
power  to  mortgage  or  sell  at  wholesale,  then 
the  rights  of  the  appellants  were  only  such  as 
a  general  credMor  has  in  the  property  of  his 
debtor.  If  there  was  any  claim  here  that  the 
goods  mortgaged  were  the  same  goods  sold  by 
A.  Kiefer  &  Co.,  a  very  different  question 
would  be  presented.  One  of  the  answers  in 
estoppel  states  incidentally  that  the  mortgage 
on  the  goods  was  executed  to  secure  an  indebt- 
edness for  goods  prcTiously  sold  by  them  to 
William  Klinsick,  "a  part  of  which  are  the 
identical  goods  sued  for."  Wliat  part,  or  how 
much,  is  not  stated.  The  answer  purports  to 
be  a  full,  and  not  a  partial,  defense.  Indeed, 
it  proceeds  upon  another  and  different  theory 
than  that  a  part  of  the  goods  mortgaged 
were  the  same  goods  sold  by  X.  Kiefer  &  Co. 
to  William  Klinsick,  and  the  case  was  tried 
upon  such  other  theory  of  defense. 

The  mere  fact  that  a  creditor  may  have  an 
equitable  interest  in  the  property  of  his  debtor 
does  not  give  the  creditor  the  right  to  con- 
Tert  it  to  his  own  use.  The  debtor  has  rights 
also,  and  other  creditors  may  have  rights. 
The  appellants  also  assert  that  there  is  an  ele- 
ment of  estoppel  in  the  declaration  of  the  ap- 
pellee when  she  stated  to  their  attorney  that 
the  debt  and  store  belonged  to  her  husband. 
They  claim  that  they  were  induced  to  extend 
the  time  of  payment,  and  to  take  a  mortgage 
on  the  faith  of  this  declaration.  But,  suppos- 
ing the  juiy  were  not  Justified  in  finding 
against  the  appellants  on  that  point,  yet  the 
undisputed  evidence  further  shows  that  appel- 
lants' claim  had  already  been  contracted  when 
this  statement  was  made,  and  it  also  appears 
that  their  attorney,  when  he  called  upon  Wil- 
liam Klinsick,  in  November,  offered  to  extend 
the  time  of  payment,  and  give  the  said  Wil- 
liam all  the  time  he  wished,  on  condition  that 
he  execute  a  mortgage  upon  the  stock.  All  of 
this  occurred  long  before  such  declaration  was 
made  by  the  appellee.  This  being  true,  it 
does  not  occur  to  us  that  they  were  misled 
into  doing  the  very  thing  they  were  proposing 
to  do  before  the  declaration  was  made.  Nor 
does  it  appear  that  the  appellants  took  the 
mortgage  relying  upon  such  declaration. 
Moreover,  the  e\ldence  of  these  declarations 
of  the  appellee,  Mrs.  Klinsick,  If  it  stood  whol- 
ly uncontradicted,  was  entirely  without  force 
because  it  did  not  tend  to  establish  any  fact 
in  issue  in  the  case.  It  has  been  argued  by 
the  learned  counsel  as  evidence  establishing 
an  estoppel  in  pais  against  Mrs.  Klinslck's  as- 
sertion of  title  to  the  goods  in  question.  That 
Is  certainly  the  nature  of  that  evidence,  and  it 
may  be  truly  said  that  it  has  no  other  tend- 
ency or  relevancy  to  the  case.    But  there 


was  no  answer  setting  up  any  such  estoppel., 
It  has  been  repeatedly  held  by  this  court  that, 
if  facts  constituting  an  estoppel  exist,  they 
must  be  pleaded  specially.  Fleeuer  v.  Clam- 
an,  112  Ind.  288,  14  N.  E.  70;  Robbins  v.  Ma- 
gee,  76  Ind.  381;  City  of  Delphi  v.  Strat7^ 
man,  104  Ind.  343,  3  N.  E.  937;  Sims  v.  City 
of  Frankfort,  79  Ind.  446.  The  case  of  Mc- 
Oirr  y.  Sell,  60  Ind.  249,  is  a  much  stronger 
case  against  the  right  to  invoke  the  aid  of  an 
equitable  estoppel  than  is  made  by  our  con- 
clusion in  the  case  now  before  us.  And  that 
Is  the  case  that  the  majority  of  the  appellate 
court  have  recommended  us  to  overrule.  It  is 
tacitly  conceded  all  round  that  we  need  not 
go  to  the  full  extent  of  that  case  to  affirm  the 
Judgment  in  the  case  at  bar.  The  acknowl- 
edged ability  and  learning  of  the  Judges  of 
the  appellate  court  have  induced  us  to  give 
to  their  recommendatioit  that  earnest  and 
thoughtful  consideration  which  seemed  to  be 
demanded  under  the  circumstances.  We  have 
availed  ourselves  of  the  research  and  learning 
employed  not  only  in  the  briefs  of  counsel, 
but  in  the  opinions  of  both  the  majority 
and  minority  of  the  appellate  court  and  all 
other  aids  at  our  command  in  the  limited  time 
at  our  disposal,  to  enable  us  to  properly  deter- 
mine whether  McGirr  v.  Sell  ought  to  be  over- 
ruled. And  after  such  investigation  we  have 
reached  the  conclusion  that  it  ought  not  to  l>e 
overruled.  The  first  impression  made  on  the 
mind  In  reading  the  case  is  that  it  is  wrongly 
decided.  But  it  cannot  be  said  that  the  case 
was  not  thoroughly  considered  by  the  court 
On  the  contrary,  it  seems  to  have  been  twice 
thoroughly  and  extensively  considered.  On  a 
petition  for  a  rehearing  a  second  opinion  was 
delivered  by  Worden,  J.,  the  first  opinion  hav- 
ing tteen  delivered  by  Howk,  3.  Both  opin- 
ions bear  evidence  that  they  were  carefully 
and  thoroughly  considered.  And  In  the  last 
opinion,  Worden,  J.,  speaking  for  the  court 
goes  Into  the  subject  extensively  citing  nu- 
merous authorities  in  support  of  the  conclu- 
sion reached,  not  cited  in  the  original  opin- 
ion, and  making  a  much  more  lengthy  opin- 
ion than  the  original.  Tet,  great  as  the  fame 
of  that  eminent  Jurist  for  ability  and  learn- 
ing is,  we  should  feel  constrained  to  overrule 
the  case  if  clearly  convinced  that  it  did  not 
correctly  declare  the  law.  But  we  are  not  so 
convinced.  To  overrule  that  case  would  in- 
volve the  necessity  of  overruling  a  large  num- 
ber of  other  cases  decided  both  before  and 
since  McGIrr  v.  Sell  in  this  court,  which  cases 
have  never  been  questioned.  We  will  refer  to 
them  further  on. 

The  class  of  cases  cited  in  the  majority  opin- 
ion of  the  appellate  court  supposed  to  be  in 
conflict  and  Inconsistent  with  McGirr  v.  Sell 
is  well  represented  by  the  main  case  relied  on 
in  their  opinion,  namely,  Preston  v.  Wither- 
spoon,  109  Ind.  457,  9  N.  £.  585.  But  it 
seems  to  us  not  to  have  the  force  and  effect 
ascribed  to  It  by  the  majority  of  the  appellate 
court  There  Runcie  and  Wallace  were  en- 
gaged In  shipping  wheat  and  receiving  wheat 
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for  storage  for  hire  from  farmers,  and  on  de- 
mand of  the  depositors  they  agreed  to  return 
to  them  wheat  of  a  like  kind,  quality,  and 
amount  as  that  deposited,  but  not  the  identic- 
al wheat  There  was  a  direct  authority  giv- 
esa  by  the  depositors  to  Buncie  and  Wallace  to 
sell  their  wheat  in  the  rery  manner  in  which 
It  was  sold,  and  of  course  the  depositors  could 
not  assert  title  after  Jt  had  passed  into  the 
bauds  of  Innocent  purchasers,  who  purchased 
on  the  faith  of  such  authority,  because  the 
principle  of  estoppel  in  pais  directly  applied. 
The  act  of  the  depositors  In  authorizing  liun- 
cie  and  Wallace  to  sell  the  wheat  exactly  as 
they  did  sell  it  was  such  an  act  on  their  part 
as  would  make  thetr  subsequent  assertion  of 
title  against  the  bona  fide  purcluiser  for  value, 
relying  upon  such  authority,  a  fraud  on  such 
purchaser.  That  constitutes  the  very  essence 
of  estoppel  in  pais.  The  principles  of  that 
case  and  the  class  of  cases  to  which  it  belongs 
have  no  application  to  the  facts  in  the  case  at 
bar,  or  to  the  facts  in  McGlrr  v.  Sell.  In  the 
case  at  bar  the  right  to  sell  at  retail  ia  conced- 
ed; bnt  the  sale  was  not  at  retail  There  Is 
not  a  shadow  of  evidence  that  William  Klin- 
sick  had  any  authority  to  mortgage  the  prop- 
erty or  sell  at  wbtdesale  as  the  agent  for  the 
appellee.  Nor  do  we  consider  the  cases  to 
set  aside  fraudulent  conveyances  and  to  sub- 
ject property  to  a  sale  on  execution  In  point. 
In  such  cases  the  efTort  is  to  reach  specific 
inroperty  for  a  spedflc  pnn>ose.  The  Jury 
fonnd  that  WlUlam  Kllnslck  was  not  the  own- 
er of  the  property.  This  being  true,  the  ap- 
pellee, Mrs.  EUnslck,  still  remained  the  own- 
er at  the  time  the  mortgage  was  executed. 
The  title  could  only  pass  from  her  to  the  ap- 
pellants by  some  act  of  hers  or  of  her  agent 
authorized  to  pass  such  title,  or  by  some  act 
of  hers  by  which  she  would  be  estopped  to  de- 
ny such  authority  and  transfer.  There  is  no 
pretense  that  she  made  a  sale  or  mortgage  in 
person.  Her  husband  had  been  authorized 
by  her  to  sell,  and  he  sold,  only  at  retail.  On 
no  other  occasion  did  he  mortgage  or  sell  at 
wholesale.  Appellants  could  not,  therefore, 
have  been  misled  as  to  his  power.  We  re- 
peat, a  power  to  retail  does  not  confer  power 
to  mortgage  or  sell  at  wholesale.  As  William 
Kllnslck  did  not  own  the  goods,  and  as  he 
had  no  authority  to  mortgage  or  sell  at  whole- 
sale, the  rights  of  the  appellants  were  only 
such  as  a  general  creditor  has  in  the  property 
of  hla  debtor.  One  general  creditor  has  no 
right  to  convert  the  property  of  his  creditor 
to  his  own  use,  and  then  defend  on  the  ground 
of  the  indebtedness.  That  is  what  this  case 
la  in  a  nutshell  The  creditor  has  no  absolute 
right  to  the  proi>erty  of  his  debtor,  even  when 
levied  on  by  an  execution.  The  debtor,  if  a 
resident  householder.  Is  entitled  to  claim  $600 
worth  as  exemption  from  execution.  The  in- 
debtedness will  not  Justify  or  excuse  the  tort 
In  converting  the  property.  It  may  be  con- 
ceded that  the  appellants  sold  goods  to  ys^il- 
Ilam  Kllnslck  upon  the  faith  and  belief  that 
be  waa  the  owner  of  the  stock  of  drugs.    This 


act  would  give  them  no  spedflc  Interest  In  the 
property.  Nor  would  they  have  any  specific 
Interest  in  it  if  William  Klinsick  were  the 
actual  owner.  In  the  absence  of  a  mortgage  by 
him.  He  might  have  legitimately  applied  it 
to  other  purposes.  The  same  is  true  of  Mrs. 
Klinsick  if  she  were  the  owner.  The  mere 
fact  that  appellants  may  have  been  misled  in 
giving  credit  cannot  operate  to  confer  title  to 
the  property  of  the  supposed  owner  on  them. 
Creating  a  debt  and  transferring  title  to  prop- 
erty are  two  distinct  and  separate  things. 
When  the  appellants  gave  the  credit,  and  their 
claims  came  into  existence,  that  was  a  com- 
pleted transaction,  wholly  Independent  of  the 
mortgage,  it  not  then  being  even  in  contem- 
plation; and  yet  the  estoppel  sought  to  be  in- 
voked ties  together  the  giving  of  the  credit 
with  the  execution  of  the  mortgage,  and 
makes  them  parts  of  the  same  transaction,  ig- 
noring all  the  rights  of  the  debtor  in  the  dis- 
position which  he  might  lawfully  make  of  the 
property  in  the  Interval  between  the  two  acts. 
When  the  two  acts  are  separated,  as  they 
must  be,  the  weakness  of  appellants'  posi- 
tion is  apparent  The  cases  before  referred 
to  as  standing  on  the  same  h&tiia  as  McGirr  v. 
Sell,  and  the  overthrow  of  all  of  which  wotfld 
be  involved  in  overruling  that  case,  are  Brad- 
shaw  V.  Warner,  supra;  Baals  v.  Stewart  su-- 
pra;  Hodson  v.  Warner,  supra;  Dunbar  v.' 
Rawles,  supra;  Lanman  v.  McGregor,  supra; 
Payne  v.  June,  supra;  Thomas  v.  Winters, 
Bttpra.  These  cases  are  all  cases  Involving 
the  right  of  the  vendor  of  personal  properly, 
which  is  sold  and  delivered  upon  condition 
that  the  title  is  not  to  pass  until  paid  for,  to 
reclaim  the  same  from  a  bona  fide  purchaser 
from  the  conditional  vendee  on  the  ground 
that  the  property  had  not  been  paid  for.  In 
all  these  cases  it  was  shown  that  the  'pur- 
chaser from  the  conditional  vendee,  finding 
him  in  possession  exercising  all  the  acts  of 
ownership,  and  having  no  knowledge  of  the 
nature  of  the  contract  between  him  and  his 
vendor,  and  relying  upon  the  apparent  ab- 
solute title  of  such  conditional  vendee,  pur- 
chased such  property  in  good  faith  for  A  valua- 
ble consideration.  And  in  several  of  the  cases 
the  doctrine  of  the  equitable  estoppel  was  ex- 
pressly invoked  to  protect  such  Innocent  bona 
fide  purchaser.  But  in  every  case  the  riglat 
of  the  original  vendor  to  recover  and  reclaim 
the  property  from  such  bona  fide  purchaser 
was  upheld  by  this  court  refusing  to  apply  the 
doctrine  of  equitable  estoppel  for  the  protec- 
tion of  such  bona  fide  purchaser.  Some  of 
these  cases  expressly  refer  to  McGirr  v.  Sell 
as  authwity.  And  a  large  number  of  this 
class  of  cases,  both  In  and  out  of  this  state, 
are  cited  as  authority  for  the  conclusion  reach- 
ed In  the  opinion  overruling  the  petition  for 
rehearing  In  McGirr  v.  Sell,  among  which  are 
Dunbar  v.  Rawles,  supra;  Bradshaw  v.  War- 
nee,  supra;  and  Thomas  v.  Winters,  snpm. 

There  is  good  reason  why  the  doctrine  of 
estoppel  in  pals  in  such  cases  does  not  ap- 
ply.   The  law  authorizes  a  conditional  Bale 
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of  personal  property,  and,  though  the  prop- 
erty l8  delivered  to  the  conditional  vendee, 
the  title  may  be  retained  by  the  conditional 
Tendor  until  the  purchase  price  is  paid.  The 
very  fact  that  such  a  condition  is  exacted  by 
the  conditional  vendor  is  evidence  that  he 
does  not  regard  the  personal  obligation  of 
such  vendee  sufficient  to  make  him  secure. 
This  knowledge  of  the  value  of  the  personal 
obligation  of  the  conditional  vendee  evident- 
ly is  the  result  of  careful  inquiry  for  the  pro- 
tection of  such  vendor.  When  he  makes 
such  a  contract,  he  has  done  nothing  more 
than  the  law  authorizes  and  empowers  him 
to  do  for  his  own  protection.  There  Is  no 
wrong  about  it;  there  is  nothing  immoral 
about  it  And  If  all  others,  in  dealing  with 
the  conditional  vendee  as  to  that  property, 
will  take  the  same  care  and  precaution  that 
he  did,  no  one  will  lose  anything.  If  there 
was  a  fixed  legal  mode  of  conveying  ordi- 
nary personal  property,  as  there  is  for  con- 
veying real  estate,  bank  stock,  and  some 
other  peculiar  kinds  of  personal  property,  a 
different  rule  might  obtain.  In  those  cases 
the  conveyances  are  to  be  in  writing,  and 
made  a  matter  of  public  record.  Hence 
when  the  owner  of  real  estate  siifTers  it  to 
stand  in  the  name  of  another  on  the  public 
records,  on  the  faith  of  which  credit  has 
t>een  extended  to  such  person,  or  the  prop- 
erty purchased  In  good  faith,  in  ignorance 
of  the  true  state  of  the  title,  the  real  owner 
may  be  estopped  to  assert  his  title  against 
such  creditors  or  purchaser,  the  other  ele- 
ments of  estoppel  existing.  Quick  v.  MllU- 
gan,  108  Ind.  419,  9  N.  E.  302.  The  latter  is 
one  of  the  cases  cited  and  relied  on  in  the 
opinion  of  the  majority  of  the  appellate 
court  and  well  represents  another  class  of 
cases  cited  in  such  opinion.  That  line  of 
cases  is  not  applicable  here  for  obvious  rea- 
sons. But  in  case  of  ordinary  personal  prop- 
erty it  is  different  The  title  to  such  proper- 
ty may  be,  and  ordinarily  is,  transferred 
from  seller  to  buyer  by  a  mere  verbal  agree- 
ment; and  the  seller  may  secure  himself  by 
retaining  the  title  until  it  is  paid  for,  al- 
though he  delivers  the  possession  to  the  ven- 
dee. If  there  was  any  legal  mode  of  mak- 
ing this  contract  a  matter  of  public  record 
or  notoriety,  he  might  be  estopped  from  as- 
serting his  title  against  a  bona  fide  purchaser 
on  his  failure  to  so  make  it  public.  But 
there  is  not  He  cannot  mark  or  brand  the 
property  so  as  to  convey  correct  information 
to  the  world,  because  such  marks  may  be 
effaced.  If  he  may  not  sell  his  property,  re- 
taining the  title  for  his  security,  lest  some 
one  too  full  of  trust  and  confidence  shall  pur- 
chase it  bona  fide,  and  in  ignorance  of  the 
true  state  of  the  title,  without  subjecting 
himself  to  be  estopped  to  assert  his  title,  then 
his  property  must  remain  In  unproductive 
Idleness;  and  that,  too,  not  because  he  Is 
about  to  do  any  act  to  mislead  anybody,  but 
because  someliody  may  have  too  much  con- 
fidence In  the  very  man  that  the  owner  of 


the  property  does  not  confide  in.  Every  man 
who  purchases  personal  property  of  another 
ordinarily  takes  chances  of  losing  the  pur- 
chase price  if  he  has  failed  to  inform  him- 
self in  advance  as  to  the  title  of  the  seller. 
If  such  seller  is  not  financially  good.  In 
Mansur  v.  Haughey,  60  Ind.  364,— a  case  very 
much  in  point  here,— at  page  370,  It  was  said 
by  this  court  that  "the  doctrine  of  estoppel 
in  pais  involves  that  of  contributory  negli- 
gence"; and  that  case  cites  with  approval 
McGlrr  v.  Sell.  He  who  purchases  ordinary 
personal  property  of  another  whose  financial 
standing  is  not  good,  without  informing  him- 
self as  to  the  state  of  the  title,  certainly  acts 
imprudently,  to  say  the  least  of  it  It  was 
within  his  power  to  obtain  correct  informa- 
tion. It  was  not  in  the  power  of  the  condi- 
tional vendor,  ordinarily,  to  Inform  the  world 
that  he  had  retained  the  title  until  the  pnt^ 
chase  money  was  paid.  Had  he  known  of 
the  contemplated  sale  by  his  conditional  ven- 
dee before  It  was  consummated,  the  impera- 
tive duty  to  forbid  it  arose,  and  on  failure  of 
which  he  will  be  estopped.  But  where  he 
knows  nothing  of  it  he  cannot  be  made  char- 
geable with  the  consequences  of  .the  over- 
confident purchaser's  imprudence  and  negli- 
gence in  trusting  to  the  man  the  original  ven- 
dee would  not  and  did  not  trust  In  such  a 
case  the  conditional  vendor  has  done  no  act 
or  said  no  word  to  mislead  the  bona  fide  pur- 
chaser to  confide  in  the  conditional  vendee's 
title,  nor  has  he  remained  silent  when  he 
ought  to  have  spoken  with  like  effect  [■ 

To  carry  the  doctrine  of  estoppel  in  pais  to 
the  full  extent  insisted  on  by  the  appellants 
would  result  In  making  It  wholly  unsafe  for, 
one  to  lend  his  horse  to  a  neighbor  for  the 
most  laudable  purpose,  lest  the  borrower  may, 
sell  him  to  one  Ignorant  of  the  true  state 
of  the  title.  In  such  case,  according  to  ap- 
pellants' counsel,  the  doctrine  of  estoppel  in 
pals  may  be  Invoked  to  confer  title  on  the 
careless  man  who  bought  the  borrowed  horse 
without  informing  himself  as  to  the  title 
The  same  principles  apply  where  the  owner 
puts  his  property  into  the  possession  of  his 
agent  to  carry  on  a  certain  business  for  such 
principal.  One  who  deals  with  such  agent 
in  regard  to  such  property  outside  of  the  line 
of  business  he  Is  authorized  to  and  is  carry- 
ing on  for  his  principal,  without  informing 
himself  as  to  the  title  of  such  agent  cannot 
invoke  the  principle  of  estoppel  In  pals 
against  the  principal's  assertion  of  title,  un- 
less such  principal  has  done  or  said  more 
than  simply  to  put  such  agent  in  charge  of 
such  property  and  business,  clothing  him 
with  power  to  carry  it  on  calculated  to  mis- 
lead the  person  so  dealing  with  such  agoit 
In  the  language  of  Mitchell,  J.,  speaking  for 
the  court,  in  Alexander  v.  Swackhamer,  10& 
Ind.  81,  4  N.  E.  433,  and  6  N.  B.  906:  "To 
constitute  an  estoppel,  the  party  sought  to  be 
estopped  must  have  designedly  done  some 
act  or  made  some  admission  inconsistent 
with  the  datm  or  defense  which  he  proposes 
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to  Mt  np^  and  another  mast  have  acted  on 
flucb  admlsBton."  If  this  is  not  tbe  law, 
then  a  man  Is  bound  to  refrain  from  em- 
ploying agents  to  carry  on  any  business  for 
him  In  connection  with  any  property,  unless 
he  does  so  at  his  peril.  The  principal  cannot 
give  notice  to  all  the  world  that  he  is  the 
owner  of  the  property,  and  that  his  employ^ 
is  but  his  agent  to  sell  at  retail.  When  the 
world  finds  the  agent  selling  at  retail  con- 
stantly and  habitually,  It  makes  no  difCer- 
ence  to  the  customers  of  such  business 
whether  the  one  in  charge  is  owner  or  agent 
for  the  real  owner;  because,  if  he  is  owner, 
the  pnichasers  at  retail  are  safe,  but,  if  he  is 
not  owner,  but  merely  an  agent,  such  retail 
purchasers  'are  eqnally  safe,  because  the  own- 
er in  suffering  him  to  habitually  and  con- 
stantly sell  at  retail  has  held  him  out  to  the 
public  as  clothed  with  authority  to  make 
such  sales  at.  retail.  The  doctrine  of  estop- 
pel in  pais  directly  applies  to  such  sales  to 
prevent  the  owner  from  disputing  their  va- 
lidity. But  where  the  whole  business  is  sold 
out-^as  was  practically  done  in  this  case- 
by  the  agent  without  the  knowledge,  consent, 
or  authority  of  the  principal,  there  are  no 
btcts  on  which  an  estoppel  in  pais  can  rest 
In  Dean  y.  Doe,  8  Ind.,  at  page  479,  It  is  said: 
"Estoppels  are  said  to  be  odious.  But  the 
-truth  is,  says  Smith,  that  courts  have,  for 
some  time,  been  favorable  to  the  doctrine  of 
estoppel— hostile  to  its  technicality.  (Duch- 
ess, of  Kingston's  Case)  2  Smith,  Lead.  Cas. 
460.  It  is  only  when  used  to  entrap  by 
formal  statements  and  admissions,  looked  up- 
on as  unimportant  when  made,  and  by  which 
no  one  was  ever  deceived  or  induced  to  alter 
his  position,  that  estoppels  are  still,  as  for- 
merly, odious."  In  Lash  v.  Rendell,  7^  Ind. 
475,  Rendell  purchased  certain  land  on  which 
there  was  a  judgment  lien,  which  he  agreed 
to  pay  as  a  part  of  the  purchase  price. 
When  he  came  to  pay  the  judgment,  he  found 
several  receipts  of  payments  indorsed  on  the 
record  where  the  judgment  was  entered,  and, 
supposing  them  correct,  paid  the  balance  of 
the  judgment  to  the  clerk  of  the  court,  and 
paid  all  the  balance  of  the  purchase  money 
to  the  administrator  of  the  estate  of  the  de- 
ceased vendor.  The  receipts  proved  to  be  in- 
correct, being  for  too  much.  When  sued  by 
the  owner  of  the  judgment  for  the  balance, 
he  set  up  these  facts,  and  his  bona  fide  reli- 
ance on  the  receipts  in  estoppel  of  the  owner 
of  the  judgment,  and  that  the  estate  of  the 
deceased  vendor  had  been  finally  settled.  It 
was  there  said  "that  the  law  does  not  pro- 
vide for  the  receipting  of  judgments  upon  the 
record,  or  the  effect  of  such  receipts,  and  that 
tbey  are  subject  to  be  explained  or  contra- 
dicted as  against  purchasers  without  notice. 
It  would  seem,  therefore,  that  such  receipts 
«s  those  set  up  In  the  first  paragraph  of  an- 
swer •  •  •  could  hardly  be  regarded  a 
good  plea  of  estoppel.  Every  estoppel,  be- 
cause it  concludeth  a  man  to  allege  the  truth, 
must  be  certain  to  every  intent,  and  not  to 


be  tak^i  by  argument  or  Inference.  Oo.  litt 
S52b."  To  the  same  effect  is  Brickley  v.  Ed- 
wards, 131  Ind.  8,  30  N.  E.  708.  The  case 
just  quoted  from  has  an  Important  bearing 
here,  because  the  law  does,  not  provide  for 
the  mode  of  transferring  ordinary  personal 
property  any  more  than  receipting  on  the  rec- 
ord for  the  payment  of  a  judgment  as  the  law 
was  at  that  time.  And  also  the  case  in- 
volves the  element  of  contributory  negligence 
on  the  part  of  the  one  relying  on  the  receipts. 
He  was  bound  to  know  that  they  could  be 
contradicted  or  explained.  Hence  the  duty 
devolved  on  him  to  inform  himself  as  to 
what  the  true  amount  of  the  judgment  was 
which  remained  unpaid.  If  there  had  been, 
as  the  court  intimates,  an  honest  mistake, 
made  by  duplicating  a  receipt  for  one  i>ay- 
ment,  which  was  unintentional  on  the  part 
of  the  judgment  plaintiff,  that  was  not  good 
ground  for  an  estoppel.  The  case  last  quot- 
ed from  strongly  supports  McGlrr  v.  Sell,  and 
would  have  to  be  overruled  if  the  latter  case 
should  be.  The  facts  in  Lumber  Co.  v.  Leeh, 
119  Ind.  98,  20  N.  B.  291,  are  that  the  appel- 
lant, carrying  on  a  sawmill  business  in  Ft 
Wayne,  had  previously  employed  one  Mil- 
liard to  purchase  logs  for  such  appellant, 
which  fact  was  known  to  appellees.  Lesh 
et  al.  lived  and  did  business  in  Kosciusko 
county,  Ind.  With  this  knowledge  on  the 
part  of  said  appellees,  said  Milliard,  repre- 
senting himself  to  them  as  the  agent  of  said 
lumber  company,  purchased  of  said  appellees 
a  lot  of  saw  logs  for  said  lumber  company, 
which  were  to  be  shipped  to  said  lumber 
company  at  Ft  Wayne,  Ind.,  and  on  receipt 
thereof  said  company  was  to  send  a  draft  on 
New  Tork  for  the  purchase  price.  Said  Mil- 
liard requested  that  the  bill  of  lading  be 
made  out  in  his  name,  which  was  accordingly 
done,  by  the  consent  of  the  sellers.  It  turn- 
ed out  that  Milliard  was  not  acting  as  the 
agent  of  the  lutaber  company  at  that  time, 
and  that  he  immediately  sold  the  logs  to  the 
lumber  company,  who,  in  good  faith  believ- 
ing they  were  the  property  of  Milliard  from 
the  bill  of  lading,  paid  him  therefor  their 
value  In  cash,  and  he  decamped  with  the 
money.  On  this  state  of  facts  the  appellant 
lumber  company  defended  the  suit  to  recover 
the  value  of  the  logs  by  said  appellees  on  the 
ground  that  they  were  equitably  estopped 
from  asserting  title  to  the  logs  by  the  circum- 
stances of  their  permitting  the  bill  of  lading 
to  be  made  out  in  Milliard's  name,  and  the 
subsequent  purchase  by  the  appellant  in  good 
faith,  relying  on  said  bill  of  lading  showing 
title  in  said  Milliard.  But  the  trial  court 
denied  such  defense,  and  this  court  affirmed 
the  judgment  After  quoting  from  Alexan- 
der V.  Swackhamer,  supra,  a  part  of  which  la 
already  quoted  in  this  opinion,  Coffey,  J., 
speaking  for  the  court  said:  "If  the  appel- 
lees acted  under  the  belief  that  Milliard  was 
the  agent  of  the  appellant,  and  that  they 
were  selling  the  property  to  the  appellant, 
basing  such  belief  on  the  representations 
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they  wonld  be  estopped  from  claiming  their 
propertjr  by  reason  of  permitting  the  bills  of 
lading  to  be  made  out  in  the  name  of  the 
supposed  agent"  To  the  same  effect  Is  Bays 
T.  Reger,  102  Ind.  524,  1  N.  B.  386.  These 
two  cases  support  McGirr  y.  Sell,  and  would 
have  to  be  overthrown  If  it  is  overruled. 
They  were  correctly  decided,  because  In  the 
former  case  the  appellant,  Lesh,  the  owner 
of  the  Judgment,  did  not  know  the  facts  out 
of  which  her  rights  sprung  when  she  did  the 
acts  which  were  set  up  to  estop  her..  She 
did  not  know  that  duplicate  receipts  of  one 
payment  had  been  placed  on  file.  And  in  the 
ot^er  case  Lesh  et  al.  did  not  know  the  facts 
out  of  which  their  rights  sprung  when  they 
did  the  act  set  up  to  estop  them,  namely,  al- 
lowing the  bill  of  lading  to  be  made  out  in 
the  name  of  Milliard;  they  supposing  from 
his  false  representations  that  they  were  sell- 
ing the  logs  to  the  lumber  company  through 
him  as  the  agent  of  such  company.  So  that 
in  I>oth  cases  there  was  an  essential  element 
of  an  estoppel  In  pals  lacking.  In  Bobbins 
▼.  Magee,  76  Ind.,  at  page  388,  ElUott,  J., 
speaking  for  the  court,  said:  "The  doctrine 
that  a  person  who  does  an  act  in  excusable 
ignorance  of  a  material  fact  is  not  thereby 
estopped  is  founded  in  sound  reason,  and  is 
well  sustained  by  authority."  In  Turnpike 
Co.  V.  Sidener,  40  Ind.  424,  it  was  said:  "To 
constitute  a  valid  estoppel  by  conduct,  there 
must  be  knowledge  on  the  part  of  the  party 
sought  to  be  estopped,  and  want  of  knowl- 
edge OQ  the  part  of  the  party  relying  upon 
the  estoppel."  To  the  sam<s  effect  are  Allen 
V.  Frazee,  85  Ind.  283;  Hays  t.  Reger,  supra; 
Hosford  T.  Johnson,  74  Ind.  479.  And  the 
same  principle  underlies  and  supports  Mc< 
Girr  V.  Sell.  The  answer  upon  which  the 
question  there  arose  not  only  failed  to  show 
that  Sell,  by  act,  conduct,  or  declaration,  in- 
duced McGirr  to  levy  upon,  take,  and  con- 
vert the  property  in  controversy,  but  it  also 
failed  to  aver  that  Sell  had  knowledge  or  no- 
tice, or  that  he  had  the  meani  of  knowledge 
or  notice,  of  any  of  the  acts  of  McGirr  in 
levying  upon  or  selling  the  property.  Nor 
was  it  averred  anywhere  in  said  answer  that 
the  facts  that  McCoy  was  authorized  to  and 
did  carry  on  said  business  in  his  own  name, 
was  held  out  as  the  ostensible  owner,  and 
contracted  the  debts  as  such  owner,  on  which 
the  Judgments  and  executions  were  founded 
by  virtue  of  which  McGirr  seized  the  proper- 
ty, were  even  known  to  McGirr,  much  less 
that  such  facts  led  or  induced  him  to  make 
such  seizure  and  levy.  Moreover,  there  is 
nothing  In  the  answer  In  McGirr  v.  Sell,  con- 
ceding that  the  constable,  McGirr,  succeeded 
to  the  rights  of  the  creditois,  to  show  that 
such  creditors  would  be  injured  by  permit- 
ting Sell  to  assert  title  to  the  property.  Bis 
assertion  of  title  was  founded  on  the  fact 
that  he  was  principal  and  that  McCoy  was 
his  agent,  and  that,  therefore,  he  was  the 
real  debtor.    If  he  was  solvent,  his  assertion 


of  title  to  the  property  could  not  Injnrv  tlie 
creditors,  because  they  could  enforce  collec- 
tion from  him.  There  was  no  pretense  in 
the  answer  In  estoppel  that  he  was  not  sol- 
vent As  was  said  in  Anderson  v.  Hubbell, 
93  Ind.,  at  page  578:  "A  settled  rule  of  plead- 
ing la  that  estoppels  must  l>e  specially  plead- 
ed, and  pleaded  with  great  particularity  and 
precision,  leaving  nothing  to  intendment" 
In  Fletcher  t.  Holmes,  supra,  It  is  said: 
"The  door  is  shut  Against  asserting  a  right 
when  that  would  result  in  doing  an  injury 
by  the  person  asserting  it  to  some  other  per- 
son." And  in  Anderson  t.  Hubbell,  supra, 
at  page  578,  it  is  said:  "It  la  quite  clear  that 
one  who  has  not  parted  with  value,  or  has 
not  placed  himself  in  a  position  where  he 
would  suffer  loss,  can  have  no  just  right  to 
conclude  his  adversary  from  averring  the 
truth."  To  the  same  effect  are  Haxon  v. 
Lane,  124  Ind.  692,  24  N.  Bi  688;  Wisehart 
V.  Hedrick,  118  Ind.  341,  21  N.  B.  80;  Bab- 
cock  V.  Bank,  118  Ind.  212,  20  N.  B.  732; 
Stringer  v.  Insurance  Co.,  82  Ind.  100.  And 
80,  in  the  case  at  bar,  there  is  no  averment 
in  either  of  the  answers  in  estoppel  of  the 
Insolvency  of  the  appellee,  Mra.  Kllnslck,  or 
any  reason  stated  why  A.  Kiefer  &  Co.  could 
not  have  enforced  collection  of  their  debt 
from  her.  The  assertion  of  title  by  her  to 
the  goods  was  equally  an  assertion  that  she 
was  their  debtor.  While  we  do  not  mean  to 
approve  of  all  that  was  said  in  McGltr  t. 
Sell,  yet  we  cannot  say  that  a  wrong  conclu- 
sion was  reached  on  the  facts  disposed  In 
the  answer.  It  follows  from  what  we  have 
said  that  the  circuit  court  did  not  err  in  over- 
ruling the  motion  for  &  new  triaL  Judgment 
affirmed. 


(142  Ind.  84S) 

WHTTB  et  aL  T.  NEW  YORK,  a  &  ST.  U 
K.  CO. 

(Supreme  Court  of  Indiana.    Dec.  10,  1805.) 
Fires  Set  by  Locomotives— iNSTRnorioNS — Evi» 

DBXCB— lui'EACBHENT  07  WiTNEBS. 

1.  In  an  action  for  damages  from  a  fire 
caused  by  sparlis  from  au  engine,  where  the 
court  charged  that  the  negligence  alleged  was 
that  the  engine  was  not  properly  equipped, 
and  was  negligently  operated,  the  further  para- 
graph of  the  same  instruction:  "Does  the  evi- 
dence •  •  •  preponderate  in  favor  of  the 
proposition  that  the  fire  was  caused  by  the 
negligence  of  the  defendant  in  operating  its 
engine  in  the  manner  alleged,  or  does  the  evi- 
dence fail  to  show  that  the  fire  was  caused 
as  alleged?  This  is  the  issue,"  was  not  preju- 
dicial as  excluding  from  consideration  the  in- 
sufficiency of  the  spark  arrester,  where  the 
court  further  charged!  that  if  the  fire  was 
caused  by  a  failure  to  use  a  sufficient  spark  ar- 
rester, or  suffering  it  to  be  out  of  order,  de- 
fendant was  liable. 

2.  As  Rev.  St  1894,  {  515  (Rev.  St  1881, 
(  607),  provides  that  a  witness  may  be  im- 
peached oy  showing  contradictory  statements, 
it  was  proper  to  charge  that  when  a  witness 
has  been  thus  impeached  as  to  material  matters 
the  jury  can  reject  all  his  testimony  except 
as  corroborated  by  other  credible  witnesses. 

3.  Where  a  charge,  as  an  entirety,  cor- 
rectly states  the  law,  a  Judgment  will  not  b* 


Digitized  by 


Google 


Ind.) 


WHITE  V.  NEW  TOBK,  CHICAGO  &  ST.  L.  B.  CO. 


457 


revemed  because  one  instmction,  conildered 
alone,  is  inaccurate  in  part,  or  not  snfficiently 
full. 

4.  In  an  action  for  damages  from  a  fire 
caased  by  sparks  from  an  en^ne  plaintiff  was 
not  ^rejadiced  by  the  exclnsion  of  a  qaestion 
to  his  witness  as  to  how  the  witness  knew 
that  the  sparks  from  the  engine  were  alive, 
where  the  witness  had  testified  that  he  saw 
'  live  sparks  thrown  from  the  engine. 

Appeal  from  superior  court,  Allen  county; 
Wnilam  A.  Wood,  Judge. 

Action  by  John  W.  White  and  others 
against  the  New  York,  Chicago  &  St.  Louis 
Railroad  Company  for  damages  from  a  fire 
caused  by  sparks  from  defendant's  engine. 
Judgment  was  rendered  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Bates  &  Faden,  Morris  &  Barrett,  and  Mot^ 
lis,  Newberger  &  Curtis,  for  appeUants.  S. 
B.  Williamson  and  Bell  &  Horriis,  for  appel- 
lee. 

JORDAN,  J.  This  vrhs  an  action  by  appel- 
lant, as  trustee,  etc.,  to  recover  alleged  dam- 
ages in  the  sum  of  ^111,000,  and  over,  grow- 
ing ont  of  the  destruction  by  Are  of  a  cer- 
tain factory  building,  together  with  a  large 
amount  of  material  and  machinery  therein 
contained.  The  building  la  designated  as 
•rrbe  White  Wheel  Works,"  situated  In  the. 
city  of  Ft  Wayne,  Ind.  The  complaint 
charges,  among  other  things,  as  follows: 
"That  on  the  8tta  day  of  August,  1890,  and  for 
a  longtime  prior  thereto,  the  said  defendant's 
line  of  railroad  was  located,  constructed,  and 
extended  alongside  and  Immediately  south 
of  and  contiguous  to  the  said  buildings, 
works,  and  property  of  the  plaintiffs  above 
described,  and  during  all  said  times  said  rail- 
road was  used  and  operated  by  the  defendant 
In  nmnlng  its  locomotive  engines  and  cars. 
That  on  or  about  the  8th  day  of  August,  1890, 
the  defendant,  by  its  agents  and  servants, 
while  running  and  operating  Its  said  railroad, 
and  while  running  a  locomotive  engine  and 
train  of  cars  thereon  alongside  said  property 
above  described,  and  without  any  fault  of 
plaintiffs,  or  negligence  of  plalntUts  contribut- 
ing thereto,  negligently  and  carelessly  set  Are 
to  and  caused  the  destruction  of  said  property 
above  described,  to  the  amount  and  value  of 
one  hundred  and  eleven  thousand  eight  hun- 
dred and  ninety-three  dollars,  whereby  plaln- 
tUTs,  John  W.  White,  James  B.  White,  com- 
posing White's  Wheel  Works  and  American 
Wheel  Company,  were  damaged  In  the  sum 
of  9111,890,  and  the  defendant  thereby  be- 
came Indebted  to  plaintiffs  In  said  sum.  The 
locomotive  engine  attached  to  and  moving 
said  train  of  ears  at  said  time  and  place  was 
old  and  out  of  repair,  and  was  defective  In 
fta  smokestack,  and  not  supplied  and  equip- 
ped wltli  the  best  and  well-known  appliances 
to  prevent  the  escape  of  sparks  from  its 
smokestack.  It  was  negligently  and  care- 
lessly operated,  in  that  the  power  of  said  en- 
gine was  overtaxed  by  moving  too  great  a 
inunbw  of  cars,  too  heavily  loaded;  and  while 


approa(^ng  and  passing  said  property  of 
plaintifts  was  too  heavily  and  suddenly  fired, 
and  worked  too  hard,  and  the  fire  in  its  fire 
box  shaken  up;  thereby  causing  the  escape 
of  large  quantities  of  sparks  of  fire  and  burn- 
ing cinders,  .which  were  borne  and  carried 
by  strong  winds  then  blowing  from  the  south. 
In  and  upon  said  buildings,  which  burned  and 
destroyed  the  property  of  plaintiffs."  It  is 
further  alleged  that  the  insurance  companies 
have  paid  the  loss  incurred  by  them  bj  vir- 
tue of  the  policies  covering  the  said  building, 
material,  and  machinery,  and  that  they  have 
been  subrogated  to  an  extent  to  the  rights 
of  the  plalntltCs.  Under  the  Issues  Joined 
there  was  a  trial  by  Jury,  and  a  verdict  In 
favor  of  appellee,  and  over  appellants'  motion 
for  a  new  trial  judgment  was  rendered  on  tho 
finding.  The  overruling  of  this  motion  is  the 
only  error  assigned.  The  grounds  upon  which 
appellants  base  their  contentions  for  a  re- 
versal of  the  Judgment  are  that  the  court 
erred  In  giving  the  Jury  Instructions  num- 
bered 4,  6,.  and  7,  and  In  not  permitting,  a 
witness  for  appellants,  in  rebuttal,  to  answer 
a  certain  ques^on  proitounded  to  him.relative 
to  the  character  of  the  sparks  emitted  from 
appellee's  engine.  The  fourth  charge  given 
by  the  court  on  its  own  motion,  and  of  which 
appellants'  learned  counsel  complain,  is  as 
follows:  "In  applying  the  evidence  in  the 
case  to  the  complaint,  remember  that  the 
complaint  charges  negligence  In  firing  the 
property  alleged  to  have  been  destroyed  by 
sparks  and  cinders. carried  by  the  wind  upon 
plaintiffs'  buildings,  which  sparks  and  cln 
ders  were,  it  is  alleged,  caused  by  the  negli- 
gence of  the  d^endant  In  this:  that  the  en- 
gine was  old,  worn,  and  out  of  repair,  de- 
fective in  smokestack'  and  spark  arrester,  not 
eqniK)ed  with  the  best  well-known  appliances 
to  prevent  escape  of  sparks  from  the  smoke- 
stack; that  It  was  negligently  and  careless- 
ly operated  in  that  It  was  overtaxed  with-  too 
heavy  a  load,  and  that  when  approaching 
plaintiffs'  property  it  was  too  heavily  and  sud- 
denly fired  and  worked  too  hard,  and  Its  fire 
box  shaken  up,  causing  escape  of  sparks  and 
cinders,  destroying  plaintiffs'  property.  Do 
the  evidence  and  circumstances  In  the  case 
preponderate  in  favor  of  the  propotUion  thai 
the  fire  wot  eauitd  by  the  negligence  of  the  da- 
Jendant  in  operating  its  engine  %n  the  manner  aU 
legtd,  or  doet  the  eviden  e  fail  to  thow  (Aal  th« 
fire  woe  eaveed  at  aUegedf  Thit  it  the  iteue.  * 
The  contaitlon  Is  that  the  latter  part  of  this  in- 
struction, which  we  have  indicated  by  the  itair 
Ics,  Is  misleading  upon  tlie  issues  in  the  cause. 
Tliey  insist  that  tlie  words,  "or  does  the  evi- 
dence &11  to  show  tliat  the  fire  was  caused  as 
alleged,"  manifestly  meant,  and  were  intended 
to  mean,  and  were  so  imderstood  by  the  Jiwy  to 
mean,  a  negative  suggestion  as  to  whether  tlie 
evidence  did  not  fail  to  preponderate  in  favor  of 
the  proposition  immediately  preceding.  Tl>ey 
furtlier  urge  that  when  the  closing  words  of  the 
charge,  "This  is  the  Issue,"  are  considered,  "it 
la  evident  that  the  court  Intended  to  limit  tta* 


Digitized  by 


Google 


158 


KORTHBASTBRN  BEPOaXEB,  VoL  42. 


(bid. 


Jury  to  the  Inquiry  alone  as  to  -whether  the 
engine  was  negligently  and  carelessly  operat- 
ed, In  that  It  was  overtaxed  with  too  heavy  a 
load,  and  when  approaching  plaintiffs'  pto^ 
erty  it  was  too  heavily  and  suddenly  fired, 
and  was  worked  too  hard,  and  Its  fire  box 
shaken  up,  causing  the  escape  of  the  sparks 
and  cinders,  which  fired  plaintiffs'  property." 
That  the  statement  as  made  by  the  court  in 
tbe  charge  excluded  from  the  Jury  the  fact 
tbat  a  sufficient  and  proper  spark  arrester 
niight  he  considered  in  determining  whether 
or  not  the  engine  was  negligently  operated. 
Tliat  one  of  the  grounds  upon  which  appel- 
lants sought  to  recover  was  that  appellee  had 
failed  to  provide  the  engine  with  a  proper 
spark  arrester.  In  the  first  part  of  the  in- 
struction the  court  seems  to  have  substan- 
tially stated  all  the  material  negligent  acts 
alleged  against  appellee,  which,  coupled  to- 
gether, apparently  constitute  the  gravamen 
of  the  complaint.  After  reciting  the  alleged 
acts  substantially  as  chai-ged  in  the  complaint, 
the  court  closed  the  Instruction  with  the 
part  or  paragraph  upon  which  appellants 
found  their  objections,  namely:  "Does  the 
evidence  and  circumstances  in  the  case  pre- 
ponderate In  favor  of  the  proposition  that  the 
fire  was  caused  by  the  negligence  of  the 
defendant  in  operating  the  engine  in  the  man- 
ner alleged,  or  does  the  evidence  fail  to  show 
that  the  fire  was  caused  a*  allegedf  Thii  i*  the 
Uttte. "  (The  italics  are  our  own.)  The  charge 
in  controversy,  under  a  wellHBettled  rule, 
must  be  viewed  as  an  entirety,  and  not  by 
detached  parts  or  clauses,  and  when  so  con- 
sidered and  applied  to  the  cans^  of  actlrai 
as  alleged,  it  is  obvious,  we  think,  that  it 
is  not  open  to  the  objections  urged  against 
it  by  counsel.  An  examination  of  the  com- 
plaint discloses  that  the  negligence  of  which 
appellants  complain  consisted  of  appellee  us- 
ing or  operating  an  engine  old  and  out  of  re- 
pair, and  not  equipped  with  a  proi)er  spark 
aiTester,  as  averred;  and,  while  heavily  load- 
ed, and  in  the  condition  mentioned,  while  ap- 
proaching and  passing  appellants'  property, 
it  was  carelessly  operated,  and  the  fire  in  its 
box  shaken  up,  etc.,  thereby  causing  the  es- 
cape of  a  large  quantity  of  sparks  of  fire, 
which  ignited  and  burned  appellants'  build- 
ing. It  Is  therefore  evident  that  the  defective 
condition  of  the  engine,  coupled  with  the  al- 
leged facts  showing  the  manner  in  which  it 
was  operated  by  the  appellee  at  the  time, 
formed  the  basis  of  the  cause  of  action.  Con- 
sequently, if  we  consider  the  charge  in  its 
application  to  the  cause  of  action  set  forth  in 
the  complaint,  the  words,  "caused  by  the  neg- 
ligence of  the  defendant  in  operating  its  en- 
gine in  the  manner  alleged,"  included  all  the 
issuable  facts  constituting  the  negligence  of 
which  appellants  complained;  and  the  words 
could  not,  in  reason,  be  interpreted  as  exdnd- 
ing  from  the  jury  the  Insufficiency  of  the  en- 
gine in  respect  to  its  not  being  equipped  with 
a  proper  spark  arrester.  We  cannot  indulge 
in   the   presumption   tliat  intelligent  Jurora 


could  have  been  misled  by  this  part  of  the 
charge,  or  given  to  understand  that  their  in- 
vestigation was  limited  to  a  part  only  of  the 
constituent  facts  In  issue.  But,  If  it  should 
be  conceded  that  this  instruction  was  not  as 
clear,  explicit,  or  specific  in  its  terms,  in  de- 
fining appellants'  right  of  recovery  as  it  ought 
to  have  been,  we  are  of  the  opinion  that  the 
Infirmity  thereof;  in  this  respect,  at  least,  was 
cured  by  another  of  the  court's  instructions, 
wherein  it  was  substantially  stated  tbat,  if 
the  fire  was  caused  by  a  failure  to  use  such 
appliances,  or  by  suffering  them  to  be  out  of 
order;  or  by  negligently  operating  the  engine, 
or  other  negligence,  then  the  appellee  would 
be  liable  for  the  consequence.  This  latter 
charge  surely  is  as  broad  In  its  terms  as  ap- 
pellants could  desire.  Considering  the  in- 
structions along  with  the  entire  series  given 
by  the  court,  on  its  own  motion,  and  also 
at  the  request  of  the  respective  parties,  we 
are  satisfied  that  the  Jury  was  fully  and  prop- 
erly advised  ui>on  all  df  the  questions  at  Issue 
In  the  cause,  and  as  to  the  law  applicable 
thereto;  and  that  no  error  prejudicial  to  ap- 
pellants' material  rights  in  the  case  could 
have  resulted  from  the  giving  of  the  charge 
in  controversy. 

InstructlMi  No.  6,  which  appellants  con- 
demn. Is  as  follows:  "The  credit  of  a  witness 
may  be  Impeached  by  proof  that  he  has  made 
statements  out  of  court  contrary  to  and  in- 
consistent with  what  he  testifies  on  the  trial 
concerning  matters  material  and  relevant  to 
the  issues  Joined;  and  when  such  witness  has 
been  thus  impeached  about  matters  material 
and  relevant  to  the  Issues  the  Jury  have  the 
right  to  reject  all  the  testimony  of  such  wit- 
ness, except  in  so  far  as  the  witness  has  been 
corroborated  by  other  credible  evidence  In 
the  cause."  Counsel  say  that  this  Instruc- 
tion does  not  embrace  a  correct  statement  of 
the  law  relative  to  the  right  of  the  Jnry  to  re- 
ject the  testimony  of  a  witness  who  has  made 
statements  out  of  court  which  are  contrary  to 
and  inconsistent  with  material  evidence  g;lven 
by  him  upon  the  trial.  Their  further  conten- 
tion Is  that  the  courts,  stating  that  they  had 
the  right  to  reject  the  testimony,  was  equiva- 
lent to  saying  to  them  that  it  was  their  duty 
to  do  so.  The  statute  recognizes  the  rule 
that  a  witness  may  be  contradicted  or  Im- 
peached by  showing  that  he  has  made  state- 
ments out  of  court  different  to  what  he  has 
sworn  to  upon  the  trial.  Bev.  St  18S>4,  i  515 
(Rev.  St.  1881,  i  507).  The  term  "impeaeh," 
in  its  legal  definition,  when  used  in  reference 
to  a  witness,  signifies  to  discredit,  or  to  show 
or  prove  that  he  is  unreliable,  or  unworthy  of 
belief.  As  a  general  rule,  where  there  Is  no 
impeaching  or  discrediting  evidence  appear- 
ing or  shown  In  the  case  against  a  witness, 
the  Jury  should  not  arbitrarily  disregard  his 
evidence.  But  where  he  has  been  success- 
fully Impeached,  and  his  evidence  has  not 
been,  either  in  whole  or  in  part,  corroborated 
by  other  credible  testimony  In  the  cause,  it  is 
within  tlie  province  of  the  Jury  or  court  try- 
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Ing  the  issues  to  entirely  disregard  bis  testi- 
mony. While  It  la  correct  ttiat  tlie  law  does 
not  require  that  Jurors  who  believe  the  evi- 
dence of  an  impeached  witness  in  the  particu- 
lar Instance  to  be  true,  shall  nevertheless  re- 
ject It;  still  we  know  of  no  rule  which  de- 
mands that  a  jury  or  court  shall  consider  or 
accept  the  testimony  of  one,  which,  under  all 
the  circumstances  or  evidence  in  the  case, 
they  believe  to  be  either  unintentionally  or 
willfully  false.  Tested,  then,  by  the  princi- 
ples of  law  which  we  have  stated,  how 
stands  the  charge  in  controversy?  The  ju- 
rors in  the  case  at  bar  were  advised,  in  a 
general  way,  thereby,  that  the  credit  of  a 
witness  may  be  impeached  by  proof  that  be 
has  made  statements  out  of  court  contrary 
to  and  inconsistent  with  what  he  testified  to 
on  the  trial  concerning  matters  material  and 
relevant  to  the  issues  joined,  etc.  The  force 
and  effect  of  the  instruction  was  but  to  in- 
form the  jury  that  one  of  the  legally  recog- 
nized modes  of  impeachment  of  a  witness 
was  by  showing  statements  relevant  and  ma- 
terial to  the  issues  made  by  him,  and  which 
were  contradictory  or  inconsistent  with  those 
sworn  to  by  him  upon  the  trial,  and,  when 
Impeached  in  this  manner,  that  It  was  with- 
in the  province  of  the  jury  to  disregard  or  re- 
ject all  of  the  testimony  of  such  witness,  ex- 
cept so  far  as  he  has  been  corroborated  by 
other  credible  evidence.  We  fail  to'  see  any- 
thing in  the  charge  of  which  appellants  have 
a  right  to  complain,  or  which  militates 
against  any  principle  of  law  to  their  preju- 
dice. Seller  v.  Jenkins,  97  Ind.  430.  An  in- 
struction upon  impeachment  of  witnesses,  not 
as  full  and  complete  as  the  one  under  consid- 
eration, was  upheld  by  this  court  in  the  case 
of  Harper  v.  State,  101  Ind.  109.  See,  also, 
Smith  V.  State  (Ind.  Sup.)  41  N.  E.  594. 

The  part  of  the  seventh  instruction  to  which 
appellants  object  is  as  follows:  "If,  however, 
a  careful  consideration  'of  all  the  evidence 
and  circumstances  in  the  case  does  not  cre- 
ate an  honest  belief  that  the  allegations  of 
the  complaint  are  true,  then  there  is  no  pre- 
ponderance, and  the  jury  shall  find  for  the 
defendant' "  Counsel  condemn  this  charge 
upon  the  same  grounds  that  they  do  the 
fourth,  heretofore  considered,  for  the  reason, 
am  they  contend,  that  it  required  them  to 
prove  all  the  allegations  in  their  complaint 
Considering  the  instruction  as  a  whole,  it 
proi)crly  and  substantially  stated  a  correct 
proposition.  The  words,  "create  an  honest 
belief  that  the  allegations  of  the  complaint 
are  true,"  In  view  of  that  portion  of  tJ^e 
charge  preceding,  and  also  in  view  of  the 
other  instruction  given,  must  have  been  tm- 
derstood  by  the  jury  as  meaning  that  the 
plalntifFs  were  required  to  prove  their  alleged 
cause  of  action  by  a  preponderance  of  the 
evidence.  Counsel  cite  us  to  Herbert  v. 
Drew,  32  Ind.  364.  This  decision  has  no  ap- 
plication upon  the  question  raised  by  them, 
for  the  reason  that  in  that  case  the  complaint 
was  in  three  paragraphs,  each  being  a  sep- 


arate and  distinct  cause  of  action,  any  one  of 
which,  as  said  by  the  court  if  proven,  enti- 
tled the  plaintiff  to  a  verdict 

We  have  examined  all  the  instructions  given 
upon  the  trial,  and  we  may  again  assert  that, 
when  considered  as  an  entirety,  as  they  must 
be,  they  fairly  and  correctly  expressed  and 
presented  to  the  jury  the  law  relative  to  the 
issues  involved.  This  being  true,  under  a 
flrmly-settled  rule,  the  judgment  will  not  be 
reversed  because  one  instruction,  considered 
alone,  may  be  inaccurate  In  part,  or  not  suffi- 
ciently full  and  complete. '  There  are  no  such 
inaccuracies  in  any  of  the  charges  given  by 
the  court  of  a  character  as  to  have  misled 
the  jury,  and  the  appellants  have  no  just 
grounds  of  complaint  in  this  respect 

Appellants'  next  and  last  contention  is  that 
the  court  erred  in  not  allowing  a  witness 
called  by  the  former  In  rebut):al  to  answer 
the  following  question:  "State  how  you  know 
that  those  sparks  that  you  have  testified  you 
have  seen  emitted  from  defendant's  engine 
were  alive."  Possibly  the  question  was  not 
proper  upon  rebuttal,  and  for  this  reason  wa? 
excluded  by  the  court  As  to  this  we  are 
not  advised  by  appellants.  Substantially  the 
same  question,  however,  was  asked  this  wit- 
ness, to  which  he  responded,  in  another  part 
of  his  testimony,  that  he  had  seen  live  spariis 
thrown  from  the  engine  30  feet  If  the 
sparks  were  alive,  the  importance  of  having 
the  witness  disclose  the  source  of  his  knowl- 
edge of  that  fact  was  not  essentially  material 
to  appellants.  The  error,  if  any,  at  most  was 
harmless.  We  find  no  error  in  the  record 
that  would  warrant  a  reversal  of  the  judg- 
ment, and  It  is  therefore  affirmed 


(142  Ind.  678) 

UBKBR  v.  BEDFORD  BLUESTONE  00. 

(Supreme  Court  of  Indiana.    Dec.  11,  1895.)    > 

Rbcokd  ok  Appeal— FUE8UMPTI0R8.  ' 

1.  A  bill  of  exceptions  not -shown  'by  the 
transcript  to  have  been  filed  in  the  office  of  the 
clerk  of  the  trial  court  is  not  part  of  the  rec- 
ord on  appeal. 

2.  In  the  absence  of  the  evidence  from  the 
record,  it  will  be  presumed  that  it  was  suffi- 
cient to  warrant  the  trial  court  in  directing  a 
verdict  for  respondent 

Appeal  from  circuit  court,  Lawrence  county; 
R.  W.  Miers,  Judge. 

Action  by  Minnie  Ueker,  administratrix  of 
August  Ueker,  against  the  Bedford  Bluestone 
Company,  for  damages  for  the  death  of  in- 
testate. Judgment  was  rendered  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

John  R.  East,  Newton  Crooks,  and  F.  A. 
Crooks,  for  appellant  James  H.  Wlllard  and 
Wm.  H.  Martin,  for  appellee. 

McCABE,  J.  The  appellant  sued  the  ap- 
pellee to  recover  damages  sustained  by  the 
widow  and  children  of  her  intestate,  August 
Ueker,  through  the  alleged  negligence  of  the 
appellee  In  causing  his  death.  There  was  a 
trial  of  the  Issues  joined  by  a  jury.    After  the 
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close  of  the  evidence  the  couit  Instructed  the 
Jury  to  return  a  verdict  for  the  defendant, 
which  they  accordingly  did.  The  court  over- 
ruled the  plaintiff's  motion  tat  a  new  trial, 
and  rendered  Judgment  on  the  verdict  for  the 
defendant  The  only  error  assigned  is  upon 
that  ruling.  Among  the  reasons  assigned  in 
the  motion  for  a  new  trial,  and  the  only  one 
Insisted  on  in  the  appellant's  brief,  is  that  the 
trial  court  erred  In  directing  the  Jury  to  re- 
turn a  verdict  for  the  defendant.  The  ground 
of  this  contention  Is  that  the  evidence  was  of 
such  a  character  that  it  was  not  subject  to  a 
demurrer,  and  that  it  was  sufBcient  to  have 
warranted  the  Jury  In  finding  a  verdict  for  the 
plaintiff.  That  involves  the  necessity  of  an 
examination  of  the  evidence.  We  are  at  this 
point  met  with  the  contention,  from  the  ap- 
pellee, that  the  evidence  is  not  in  the  record, 
and  hence  the  question  sought  to  be  raised  is 
not  presented  thereby  for  our  consideration. 
There  is  In  the  transcript  what  purports  to  be 
a  bill  of  exceptions,  incorpotating  thereinto 
what  purports  to  be  a  longhand  manuscript  of 
the  evidence.  But  the  transcript  nowhere 
shows  that  such  bill  of  exceptions  was  ever 
filed  in  the  ofELce  of  the  clerk  of  the  trial  court. 
Without  such  a  showing,  such  supposed  bill 
of  exceptions  Is  not,  and  cannot  be  regarded 
as,  a  part  of  the  record.  Loy  v.  Loy,  90  Ind. 
404;  Stewart  v.  State,  113  Ind.  505,  10  N.  E. 
186;  Guirl  v.  GlUett,  124  Ind.  501,  24  N.  E. 
1036;  Shewalter  v.  Bergman,  }32  Ind.  556,  27 
N.  E.  159;  Board  v.  Huffman,  134  Ind.  1,  31 
N.  B.  670;  Downey  v.  Head,  138  Ind.  503,  38 
N.  E.  169:  Railway  Co.  v.  O'Brien  (at  last 
term)  41  N.  E.  528;  Armstrong  v.  Dunn  (Ind. 
Sup.)  41  N.  E.  540;  Ayers  v.  Armstrong  (at 
last  term)  41  N.  E.  522;  Drake  v.  State  (last 
term)  41  N.  E.  799;  Wenning  v.  Teeple.  41 
N.  E.  600.  The  presumption  is  that  the  trial 
court  was  Justified  by  the  evidence  In  direct- 
ing a  verdict  for  the  defendant  until  the  con- 
trary is  made  aflarmatlvely  to  appear  by  the 
record.-  Therefore  the  Judgment  Is  affirmed. 


(143  Ind.  2) 

PARMALLEE  v.  KREGELO  et  al 
(Supreme  Court  of  Indiana.    Dec.  12, 1895.) 
Rktiew  ox  Appeal. 
Where  the  errors  assigned  are  that  the 
finding  of  the  trial  court  ia  not  sustained  by 
sufficient  evidence,  and  that  it  Is  contrary  to 
law,  the  supreme  conrt  will  Inquire  only  wheth- 
er there  is  any  legal  evidence  sufiBclent  to  sus- 
tain the  finding. 

Appeal  from  superior  court,  Marion  coun- 
ty; L.  M.  Eiarvey,  Judge. 

Action  by  Martha  A.  Parmallee  against 
Charles  E.  Kregelo  and  others  for  specific 
performance  and  to  quiet  title.  From  a  Judg- 
ment denying  specific  performance,  plaintiff 
appeals.    Affirmed. 

Holt:;man  &  T.«atber8,  for  appellant  Wm. 
L.  Taylor  and  Claypool  &  Claypool,  for  ap- 
pellee& 


JORDAN,  J.  Action  by  appellant,  to  en- 
force a  specific  performance  of  a  contract 
for  the  sale  of  certain  descritied  real  estate, 
against  the  appellees  Charles  E.  and  Laura 
J.  Kregelo,  his  wife,  and  to  quiet  title  thereto 
against  the  other  appellees  herein.  There 
was  a  trial  by  the  court,  and  a  special  finding 
of  facts,  and  conclusions  of  law  thereon.  The 
finding,  in  the  main,  was  in  favor  of  appel- 
lees, but  as  to  a  part  of  the  premises  in  con- 
troversy the  conrt  found  that  appellant  was 
entitled  to  have  her  title  Quieted.  Over  her 
motion  for  a  new  trial,  judgment  was  render- 
ed upon  the  finding,  and  it  was  adjudged  that 
each  party  pay  their  own  costs.  An  appeal 
to  the  general  term  resulted  in  an  affirmance, 
and  to  reverse  this  latter  judgment  is  the 
purpose  of  the  appeal  to  tills  court.  Tlie 
gist  of  the  complaint  is  that  Kregelo  and  wife, 
by  a  written  contract,  sold  to  appelhmt  cer- 
tain real  estate  situated  in  the  city  of  Indian- 
apolis, for  the  sum  of-$8,000;  that,  in  their 
defed  of  conveyance  to  her,  they  fraudulently 
omitted  to  embrace  therein  and  convey  to  her 
a  part  of  said  realty  so  sold.— the  portion  so 
omitted  being  described  as  3  feet  and  9  inches 
off  of  the  north  side  of  lot  Na  10,  in  square  27, 
In  said  city;  that  subsequently  Kregelo  and 
wife  sold  and  conveyed  said  strip  to  their  co- 
appellees,  William  H.  Cooper  and  Laura  A., 
his  wife,  for  the  sum  of  S37S;  and  that  the 
latter,  at  the  time  they  purchased,  paid  said 
price,  and  accepted  a  deed  therefor,  had  full 
notice  of  all  the  rights  and  title  of  appellant 
In  and  to  said  premises.  A  demand  upon'' 
Kregelo  and  wife  for  a  deed  to  said  real  es- 
tate is  averred,  etc.,  and  there  is  a  prayer 
that  the  latter  be  required  to  execute  a  deed 
for  the  premises  in  question,  and  that  the 
conveyance  to  Cooper  and  wife  be  adjudged 
to  be  fraudulent  and  void,  and  that  plaintiff's 
title  be  quieted.  To  reverse  the  Judgment, 
appellant  relies  solely  upon  the  reason,  which 
she  asserts,  that  her  motion  for  a  new  trial 
should  have  been  sustained  upon  the  grounds: 
(1)  That  the  finding  of  the  court  was  not 
sustained  by  sufficient  evidence:  (2)  that  it 
was  conti-ary  to  law.  By  these  two  causes, 
as  assigned  for  a  new  trial,  the  only  ques- 
tion presented  Is:  was  the  finding  upon  the 
issues  Joined  sustained  by  sufficient  legal  evi- 
dence? Potts  V.  Feiton.  70  Ind.  166;  Ma- 
chine Works  V.  Chandler,  56  Ind.  575.  Ap- 
pellant's learned  counsel  insist,  and  argue 
with  much  ability  and  apparent  sincerity, 
that  the  evidence  does  not  support  the  sev- 
eral findings,  and  that,  therefore,  the  judg- 
ment must  l)e  reversed.  They  must  not,  how- 
ever, misinterpret  as  they  seemingly  do,  the 
rule,  80  repeatedly  declared  and  firmly  set- 
tled, namely,  that  it  is  not  our  province  to 
weigh  the  evidence,  and  thereby  pass  upon 
the  conflicts  therein.  This  duty,  as  we  have 
repeatedly  said.  Is  one  resting  upon  the  trial 
court;  and  when  the  evidence  comes  to  this 
tribunal,  as  it  does  in  the  transcript  only, 
impressed  with  the  sanction  and  approval 
of  the  lower  court,  by  its  action  in  overrul- 
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Ing  the  motion  for  a  new  trial,  we  must  and 
do  presTinie  that  this  duty  has  been  dischar- 
ged. When  the  evidence  Is  assailed  by  a 
party  in  this  court,  upon  the  grround  of  its 
insufficiency  to  support  the  verdict  or  find- 
ing of  the  court,  and  that  the  same  Is  con- 
trary to  law,  the  only  Judicial  Wqulry  aris- 
ing upon  this  proposition  will  be:  Is  there,  In 
the  record,  any  legal  evidence  sufficient,  un- 
der the  Issues,  to  sustain  the  verdict  or  find- 
ing upon  every  material  point?  If  this  ques- 
tion can  be  answered  In  the  affirmative,  we 
cannot,  under  the  rale,  reverse  the  Judgment 
upon  that  ground;  for  we  must  presume  that 
it  was  this  evidence  which  convinced  the  ju- 
ry and  the  trial  court,  and  tiiat  the  conflicting 
or  contradictory  evidence  was  not  credible, 
and  was  therefore  rejected.  We  have  care- 
fully read  all  of  the  evidence  in  the  record, 
and  while  It  Is  trae,  as  is  usually  the  case, 
there  Is  some  conflict  therein,  yet,  we  find, 
however,  that  under  the  rule  stated  it  suffi- 
ciently sustains  the  findings  of  the  court  In 
every  essential  resi)ect.  Counsel  for  aitpel- 
lant.  In  their  brief,  say:  "One  of  the  vital 
points  in  Issue  upon  the  trial  was:  Did  the 
defendants  Cooper  and  wife,  at  the  time  of 
the  purchase,  have  notice  of  the  rights  and 
interests  of  appellant  In  said  land?  It  Is 
undisputed  that  Kregelo  and  wife,  on  March 
10,  1802,  conveyed  to  them  the  real  estate  in 
controversy.  But  were  they  purchasers  with- 
out notice  of  the  rights  of  plaintiff?  If  so, 
then  she  could  not  recover  against  them, 
whatever  her  rights  might  be  against  the 
Kregelos."  The  complaint  alleged,  that  the 
Coopers  had  such  notice,  and  under  the  issues 
the  onus  was  upon  appellant  to'  prove  this 
fact.  Upon  an  examination,  however,  we 
find  evidence  ample  to  justify  the  trial  court 
in  finding  in  the  negative  upon  this  particular 
issue.  Appellee  Cooper,  upon  the  witness 
stand,  expressly  disavowed  the  imputation  of 
notice  as  to  himself  and  wife.  It  Is  not  nec- 
essary, nor  would  It  serve  any  useful  purpoRu 
in  the  case,  for  us  to  set  out  in  detail.  In  this 
opinion,  the  evidence,  or  parts  thereof,  which 
appellees  insist,  and  which  we  think,  sup- 
port the  finding  of  the  court.  Appellant  hav- 
ing failed  to  sustain  her  contention  by  af- 
firmatively showing,  by  the  record,  that  there 
is  no  sufficient  legal  evidence  to  support  the 
finding,  the  Judgment  Is  therefore  affirmed. 


V.m  Ind.  93) 

MILBURN  V.  PHILLIPS  et  al. 
(Supreme  Court  of  Indiana.  Dec.  17. 1895.) 
Si'BitoOATioN  TO  Rights  of  Judqmbst  Crbditors. 
A  janior  judgment  creditor  purchased, 
nt  an  invalid  sale  on  an  execution  issued  on  his 
judffment,  land  of  the  judgment  debtor,  which 
was  also  sold  under  an  execution  issued  on  a 
senior  judgment.  Pending  an  appeal  by  the 
«>xecution  debtor,  in  an  action  to  set  aside  the 
dc>od  isflned  to  the  junior  judgment  creditor,  the 
latter  redeemed  from  the  sale  under  the  senior 
jndfrment.  Held  that,  on  the  sale  under  the 
junior  judgment  being  declared  invalid,  the 
junior  judgment  creditor  was  subrogated  to  the 


rights  of  a  redeeming  creditor  under  the  sale 
on  the  senior  judgment. 

Appeal  from  circuit  court,  Clinton  county; 
Joseph  Combs,  Special  Judge. 

Action  by  Phydella  Phillips  and  others 
against  Joseph  E.  Milburn.  From  a  Judgment 
for  plaintifts,  defendant  appeals.    Affirmed. 

Palmer  &  Palmer,  for  appellant  W.  B. 
Moore,  for  appellees. 

JORDAN,  J.  Appdlees  sued  to  set  aside  a 
satisfaction  of  a  certain  judgment,  and  for 
subrogation.  A  trial  resulted  in  a  decree  in 
their  favor,  from  which  appellant  appeals. 
The  complaint  alleges,  the  court  found,  and 
the  evidence  sustains  substantially  the  follow- 
ing facts:  "On  May  3,  1888,  appellee  Phydel- 
la Phillips  and  one  Marion  Phillips  recovered 
a  judgment  against  the  appellant,  Joseph  E. 
MUbum,  in  the  Clinton  circuit  court,  for  $540.- 
25.  At  the  date  of  the  rendition  of  said  Judg- 
ment, appellant  was  tHe  owner  of  certain  de- 
scribed real  estate,  situated  in  Clinton  county. 
An  execution  was  Issued  on  this  judgment,  ' 
and  said  land  was  sold  by  the  sheriff  of  that 
county  to  appellees,  in  satisfaction  thereof,  for 
ttie  sum  of  $534,  which  they  paid,  and,  there 
being  no  redemption  from  said  sale  within  the 
time  allowed  by  law,  a  sheriff's  deed  was  ex- 
ecuted to  them  for  the  land.  Subsequent  to 
the  execution  of  this  deed  an  action  was  in- 
stituted by  one  Robert  C.  Mllbum  against  ap- 
pellees, in  which,  also,  appellant  was  a  party 
to  the  cross  complaint  therein,  to  set  aside  this 
deed,  in  which  action  said  deed  was  by  the- 
lower  court  adjudged  to  be  valid.  An  appeal 
was  prosecuted  to  this  court  by  Milburn, 
which  resulted  in  a  holding  that  the  deed  was 
invalid  by  reason  of  the  sheriff's  failure  to 
have  the  rents  and  profits  of  the  land  sold  ai>- 
praised,  and  the  Judgment  was  reversed.  Mil- 
bam  V.  Phillips,  136  Ind.  680,  34  N.  E.  983, 
36  N.  E.  360.  Prior  to  the  judgment  obtained 
by  Phydella  Phillips  against  appellant,  one 
William  N.  Cliff  recovered  a  judgment  in  the 
Clinton  circuit  court  against  appellant  and 
Robert  C.  Milburn  for  $136,  which  became  and 
was  a  senior  lien  upon  the  land  in  question. 
The  realty  was  sold  imder  this  judgment  by 
the  sheriff  to  Cliff,  who  assigned  his  certifi- 
cate of  purchase  to  one  Ball,  and  within  the 
year  allowed  for  redemption,  to  wit,  on  April 
9, 1892,  and  while  the  appeal  above  mentioned 
was  pending,  undecided,  in  the  supreme  court, 
appellees,  claiming  to  be  the  owners  of  the 
land  by  virtue  of  their  sheriff's  deed,  paid  to 
the  cleric  of  the  court  the  sum  of  $236.62,  in 
full  of  the  redemption  of  said  land  under  the 
sale  thereof  to  Cliff,  which  sum  was  paid  by 
the  cleric  to  Ball,  the  holder  of  the  sheriff's 
certificate,  and  accepted  by  him  as  the  amount 
in  full  upon  redemption."  Appellees  prayed 
in  their  complaint  to  be  subrogated  in  equity 
to  the  rights  of  a  redeeming  creditor  under  the 
sale  of  the  land  to  Cliff,  and  that  the  satisfac- 
tion of  the  Phillips  judgment,  under  the  sale 
made  to  them  by  the  sheriff,  be  vacated,  and 


Digitized  by 


Google 


462 


NORTHEASTBEN  EBPORTEK,  VoL  42, 


(Ind. 


that  the  court  order  the  sale  of  said  real  es- 
tate to  satisfy  the  amount  now  due  on  e^ld 
judgment,  as  well  as  that  due  on  the  sum  paid 
by  them  upon  the  redemption  mentioned,  and 
for  all  other  and  proper  relief.  Upon  the  trial 
the  court  adjudged  and  decreed  this  relief  In 
favor  of  appellees. 

Inasmuch  as  the  appellees'  title  to  the  land, 
under  the  sale  by  the  sheriff  to  them,  proved 
to  be  invalid  by  reason  of  his  omission.  In  his 
proceedings  to  sell,  as  mentioned,  they  were 
clearly  entitled,  under  section  777,  Eev.  St 
1894  (section  765,  Eev.  St.  1881),  to  have  the 
satisfaction  of  the  Judgment,  entered  by  vir- 
tue of  the  money  so  paid  by  them  under  the 
sale  by  that  officer,  vacated,  and  to  be  subro- 
gated to  the  rights  of  the  Judgment  creditor. 
But  appellant  further  contends  that,  as  to  the 
money  paid  by  appellees  in  redeeming  the 
land  from  the  sale  upon  the  Cliff  Judgment, 
they  ought  not  to  be  subrogated,  for  the  rea- 
son, as  his  counsel  urge,-  they  redeemed  as 
owners  of  the  land,  and  as  it  was  subsequent- 
ly decided  by  this  court  that  the  sale  under 
which  they  purchased  was  invalid,  they  were 
placed  in  the  attitude  of  mere  volunteers,  and, 
under  the  facts,  in  no  respect  have  they  the 
right  to  be  subrogated  to  the  rights  of  a  re- 
deeming creditor.  There  Is,  no  force  in  this 
contention.  Appellees  cannot  be  said  to  be 
mere  volunteers  in  the  act  of  redemption  in 
question.  When  they  exercised  this  right, 
they  were  the  holders  of  a  sheriff's  deed  for 
the  land.  The  validity  of  this  conveyance,  it 
Is  true,  had  been  questioned,  but  it  liad  been 
.confirmed  by  the  Judgment  of  the  circuit 
court.  They,  to  say  the  least,  had  a  colorable 
title  to  the  real  estate  in  controversy,  and,  be- 
lieving themselves  to  be  the  owners  thereof, 
they  in  good  faith  assumed  to  redeem  the 
property  from  a  sale  on  a  senior  Judgment,  in 
order  to  prevent  it  from  being  swept  from  un- 
der them,  which  would  have  been  the  result 
had  they  allowed  the  period  of  redemption  to 
have  expired.  Ball,  the  holder  of  the  certifi- 
cate of  purchase  under  the  Cllft  Judgment,  and 
the  only  person  who  could  have  Interposed  an 
objection  to  the  redemption  by  them,  recog- 
nized their  right  to  redeem  by  accepting  the 
money  paid  by  them  to  the  clerk.  Hervey  v. 
Krost,  116  Ind.  268,  19  N.  E.  125.  As  BaU 
surrendered  his  right  to  a  deed  nnder  his  cer- 
tificate by  accepting  the  money,  and  as  the 
sale  to  appellees  proved  to  be  Invalid,  the  land 
remained  under  the  ownership  of  appellant, 
and  the  payment  of  the  money  In  this  man- 
ner, as  can  be  readily  seen,  would  result  to 
the  latter's  ultimate  benefit.  Certainly,  under 
the  clKumstances,  appellant  cannot  success- 
fully be  heard  to  assert  a  denial  of  appellees' 
right  to  subrogation. 

Again,  upon  another  view  of  the  case,  as  the 
sale  under  which  they  purchased  was  invalid, 
and  they  received  nothing  thereunder,  there- 
fore it  did  not  result  In  a  satisfaction  of  the 
Judgment,  and  appellee  Phydella  Phillips,  as 
a  Junior  Judgment  creditor,  under  the  circum- 


stances, woidd  have  been  entitled  to  redeem 
from  the  sale  upon  the  senior  lien.  But,  pass- 
ing this  phase  of  the  case  without  further  con- 
sideration, and  regarding  only  the  questloos 
presented  under  the  theory  of  the  cause,  we 
must  and  do  recognize  the  principle  that  nei- 
ther the  law  nor  equity,  in  Its  application  to 
the  facts  and  circumstances  In  a  particular 
case,  will  yield  to  the  "shades  or  shadows" 
that  may  therein  arise,  but  will  look  alone  to 
the  substance  of  the  questions  involved.  Aa 
heretofore  said,  the  money  was  paid  by  these 
appellees  .in  the  redemption  of  the  land  which 
they  in  good  faith  supposed  they  owned,  and 
In  order  to  relieve  it  from  the  sale  in  contro- 
versy, and  was  applied,  and  Inured  to  dis- 
charge, an  obligation  on  which  appellant,  im- 
der  the  circumstances,  was  primarily  liable. 
Therefore,  applying  the  broad  principle  which 
underlies  the  doctrine  of  subrogation,  it  Is 
manifest,  we  think,  In  view  of  the  facts  in 
the  case,  that  appellees  were  entitled  to  the 
relief  demanded.  Under  such  circumstances, 
equity  generally  treats  the  incumbrance  as 
still  subsisting,  so  long  as  necessary  to  protect 
the  rights  of  the  party  paying  it  off,  and  this 
right  cannot  be  affected  by  the  fact  that  ap- 
pellees' title  proved  to  be  Invalid,  when  the 
payment  was  made  in  the  good-faith  belief 
that  they  were  the  owners  of  the  land.  24 
Am.  &  Eng.  Enc.  Law,  253,  259.  But,  aside 
fi-om  this,  as  the  redemption  in  question  was 
to  some  extent  connected  with  and  exercised 
by  appellees  under  what  proved  to  be  an  in- 
valid sheriff's  conveyance,  we  are  of  the  opin- 
ion that  the  relief  demanded  also  comes  with- 
in, and  may  be  granted  under,  section  777, 
supra.  This  section  Is  remedial  and  salutarr 
in  Its  provisions,  and  under  a  long  and  wdl 
recognized  rule  ought  to  receive  a  liberal  con- 
struction. The  following  decisions  lend  sup- 
port to  the  principles  which  we  have  herein 
affirmed:  Seller  v.  Llngerman,  24  Ind.  264; 
SIdener  v.  Pavey,  77  Ind.  241;  Weiss  v. 
Guerineau,  109  Ind.  438,  9  N.  E.  399;  Short 
V.  Sears,  93  Ind.  505;  Bodkin  v.  Mertt,  102 
Ind.  293,  1  N.  B.  025;  Johnson  v.  Barrett,  117 
Ind.  551,  19  N.  E.  199;  Cockrum  v.  West,  122 
Ind.  372,  23  N.  E.  140;  Erwin  v.  Acker,  126 
Ind.  133,  25  N.  E.  888;  Scobey  v.  Klnntog- 
ham,  131  Ind.  C52,  31  N.  E.  355;  Fowler  v. 
Maus  (Nov.  Term,  ISM)  40  N.  E.  66. 

Counsel  for  appellant  criticise  and  complain 
of  a  number  of  rulings  of  the  trial  court,  but 
these  are  not  open  to  the  objections  urged 
against  them,  and  as  It  appears  from  the  rec- 
ord that  the  cause  has  been  fairly  tried  and 
determined,  and  a  substantially  correct  result 
reached,  the  Judgment  must  be  affirmed.  This 
court,  in  the  former  appeal  upon  the  other 
branch  of  the  case,  to  which  we  have  referred, 
said:  "The  equities  in  the  case  appear  to  be 
with  the  appellee,  •  •  *  and  we  regret  that 
we  are  compelled  to  disturb  the  Judgment." 
In  the  case  at  bar  all  the  equities  are  likewise 
with  the  appellees,  and  the  appeal  Is  devoid  of 
meiit.    The  Judgment  is  affirmed. 
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CITT  OP  HUNTINGTON  y.  MAHAN. 
(Supreme  Court  of  Indiana.    Dec.  12, 1S95.) 

FedDLER'8  LtCBNSB — InTBRSTATB  COMMERCE. 

On  a  trial  for  peddling  withont  a  license, 
In  Tiolation  of  an  ordinance,  it  appeared  tliat  a 
firm  doing  business  from  New  Vorlc,  through 
the  various  states,  had  a  general  agent  and 
distributing  agents  in  the  state^  of  whom  de- 
fendant was  one.  The  distributmg  agents  sent 
their  orders  to  the  general  agent,  who  for- 
warded them  to  New  York,  and  received  the 
goods  from  there.  He  repacked  and  sent  them 
to  the  distributing  agents,  who  delivered  them 
to  their  customers.  Held,  that  defendant  was 
engaged  in  interstate  commerce,  and  was  not 
■ubject  to  the  ordinance. 

Appeal  from  circuit  court,  Huntlngtov 
county;  C.  W.  Watklns,  Judge. 

Harry  B.  Mahan  was  convicted  of  ped- 
dling without  a  license,  In  violation  of  an 
ordinance  of  the  city  of  Huntington.  On  ap- 
peal to  the  circuit  court  he  was  acquitted, 
and  the  city  of  Huntington  appeals.  Af- 
firmed. 

i  Kenner  ft  Lesh,  for  appellant  Elmer  E. 
Stevenson,  for  appellee. 

I  HACKNEY,  C.  J.  The  appellee  was  char- 
ged, and  found  guilty,  before  the  appellant's 
mayor,  of  violating  an  ordinance  of  the  city 
prohibiting  peddling  within  said  city  with-' 
out  a  license  as  prescribed  by  said  ordi-> 
nance.  On  appeal  to  the  circuit  court  there 
was  a  special  answer  by  the  appellee,  a  de- 
murrer to  which  was  overruled,  and  a  spe- 
cial reply  by  the  appellant,  a  demurrer  to 
which  was  sustained,  and  upon  a  trial  by 
the  court  the  appellee  was  acquitted.  The 
questions  arising  upon  the  rulings  as  to  the 
special  answer  and  special  reply  more  fair- 
ly and  fully  arise  upon  the  motion  for  a  new 
trial,  which  assigned  as  causes  therefor  that 
the  finding  was  contrary  to  law  and  was 
contrary  to  the  evidence.  Without  confilct, 
the  evidence  established  the  following  facts: 
During  and  prior  to  September  and  October, 
1894,  P.  F.  Collier  &  Co.  were  a  Ann  of  book 
publishers  located  in,  and  conducting  their 
business  throughout  various  states  from,  the 
city  of  New  York,  in  the  state  of  New  York. 
In  said  months  said  firm  had  an  agent,  P. 
3.  Planady,  located  In  the  city  of  Indianap-. 
oils,  and  had  other  agents  traversing  the  va- 
rious parts  of  this  state,  soliciting  purchas- 
ers and  faking  orders  for  the  books  so  pub- 
lished by  said  firm,  and  acting  solely  as  the 
salaMed  agents  of  such  firm.  The  Indian- 
apolis agency,  after  receiving  the  order  for 
such  books  as  the  canvassing  agents  might 
secure,  would  combine  numbers  of  such  or- 
ders, and  forward  them  to  P.  F.  Collier  & 
Co.,  at  New  York  City,  which  firm,  in  re- 
sponse to  such  orders,  would  ship  to  the  In- 
dianapolis agency,  from  JJew  York  City,  the 
books  80  ordered.  When  the  books  so  or- 
dered and  shipped  were  received  at  Indian- 
apolis, they  were  reimcked  In  parcels  to  suit 
the  orders  from  the  various  localities  In  In-' 


diana,  and  were  shipped  to  such  localities 
for  distribution  by  salaried  agents  acting  for 
P.  F.  Collier  &  Co.  In  such  localities.  The 
appellee,  while  acting  as  such  distributing 
agent  at  the  city  of  Huntington,  on  the  5th 
day  of  October,  1894,  and  while  distributing 
to  Various  purchasers  such  books  of  the  pub- 
lications of  said  firm  as  had  been  ordered  by 
citizens  of  said  city  through  one  Gamble, 
another  agent  of  said  firm,  during  the  month 
of  September,  1884.  was  arrested  for  the 
violation  of  said  ordinance.  The  books  be- 
ing delivered  by  the  appellee  had  been  re- 
ceived by  him  through  orders  and  shipments 
as  above  described,  and  had  not  prior  there- 
to gone  Into  storage,  or  become  a  part  of 
the  stock  in  trade  in  any  business  conducted 
wholly  within  this  state.  The  theory  upon 
which  the  appellee  was  discharged  by  the 
lower  court,  and  that  uiion  which  the  judg- 
ment of  that  court  Is  here  supported.  Is  that 
the  appellee  was  engaged  In  Interstate  com- 
merce, the  regulation  of  which  la  reserved 
by  the  federal  constitution  to  the  congress 
of  the  United  States,  and  which  Is  not  the 
subject  of  regulation  or  restriction  by  state 
or  municli>al  authority.  In  the  recent  case 
of  City  of  South  Bead  v.  Martin  (Ind.  Sup.) 
41  N.  B.  315,  the  question  here  presented 
was  fully  considered,  and  many  of  the  fed- 
eral and  state  decisions  were  reviewed.  The 
mie  there  recognized  was  that  if  the  goods, 
prior  to  their  sale,  had  come  Into  this  state, 
and  had  become  here  permanently  fixed,  and 
mingled  with  the  mass  of  property  within 
this  state,  and  as  such  were  subjected  to 
sale  by  present  exposure  and  delivery,  their 
sale  was  not  a  transaction  of  Interstate  com- 
merce; 'vi^hlle,  if  they  bad  not,  at  the  time, 
of  their  sale,  come  into  this  state,  had  not 
become  mingled  with  the  mass  of  properly 
within  this  state,  were  not  subject  to  in- 
spection and  delivery  at  the  time  of  the 
sale,  the  soliciting  of  orders,  and  the  subse- 
quent shipment  and  delivery  from  another 
state,  were  transactions  of  interstate  com- 
merce. Upon  this  recognized  rule,  there  can 
be  no  doubt,  under  the  facts  here  presented, 
that  this  case  falls  within  the  limits  where 
state  and  municipal  authority  has  no  con- 
trol. In  addition  to  the  numerous  cases  cit- 
ed in  City  of  South  Bend  v.  Martin,  supra, 
see  In  re  Spain,  47  Fed.  208;  In  re  Nichols, 
48  Fed.  164;  In  re  Tyerman,  48  Fed.  167; 
McLoughlin  v.  City  of  South  Bend,  126  Ind. 
471,  26  N.  E.  185;  Martin  v.  Town  of  Rose- 
dale,  130  Ind.  109,  29  N.  B.  410.  The  right 
of  congress  to  regulate  Interstate  commerce 
"Is  coextensive  with  the  subject  on  which  It 
acts,  and  cannot  be  stopped  at  the  external 
boundary  of  the  state,  but  must  enter  Its  in- 
terior, and  must  be  capable  of  authorizing 
the  disposition  of  those  articles  which  It  In-. 
troduces  so  that  they  may  become  mingled 
with  the  common  mass  of  property  within 
the  territory  entered."  Brennan  v.  Tltus- 
vlUe,  153  U.  S.  289, 14  Sup.  Ct  826;  Leisy  v. 
Hardin,  135  U.  S.  100,  10  Sup.  Ct  681;  Gib- 
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bona  T.  Ogden,  9  Wheat  1;  Brown  t,  Mary- 
land, 12  Wheat  419.  The  right  to  deliver 
goods  Bold,  when  not  within  the  Btate,  has 
the  same  immanlty  from  state  or  municipal 
Interference  by  way  ef  taxation  aa  the  eale 
itself  has.  In  re  Spain,  supra.  We  con- 
clude, therefore,  that  the  record  discloses  no 
error,  and  the  Judgment  of  the  circuit  court 
te  affirmed. 


(IM  Ind.  M6) 

BIO  OREEE  STONE  CO.  et  aL  t.  SEWARD 
et  al.1 

(Supreme  Court  of  Indiana.    Dec.  17, 1S95.) 

OOKFOKknOKS-^IXSOLVBIiaT— ACTIOM  BT  CbEDITOB 
FOR  SDBSaBIFTIOMS. 

Where  a  receiver  has  been  appointed  for 
an  insolvent  corporation,  a  creditor  cannot  sue 
to  enforce  pajrment  of  unpaid  stock  subscrip- 
tions, the  receiver  not  having  refused  to  press 
sach  claim. 

Appeal  from  circuit  court,  Monroe  county; 
R.  W.  Mien,  Judge. 

Action  by  William  B.  Seward  and  others 
against  the  Big  Creek  Stone  Company  and 
others.  From  a  Judgment  overruling  a  de- 
murrer to  the  complaint,  defendants  appeal. 
Reversed. 

Louden  &  Louden,  for  appellants.  Henley 
&  Wilson,  for  appellees. 

UACKNET,  0.  J.  The  appellees,  as  Judg- 
ment creditors  of  the  Big  Creek  Stone  Com- 
pany, sued  said  company  and  certain  named 
subscribers  to  the  capital  stock.  The  com- 
plaint alleged  that  the  stock  subscribers  had 
paid  but  a  small  proportion  of  their  sub- 
scriptions; that  assessments  and  calls  had 
been  made  and  remained  unpaid;  that  the 
corporation  held  no  property  subject  to  exe- 
cution, but  was  wholly  Insolvent  and  in  the 
hands  of  a  receiver;  that  there  were  sub- 
scribers of  whom,  and  unpaid  assessments 
and  calls,  with  the  amounts  owing  therefrom, 
of  which,  the  plaintiffs  had  no  knowledge. 
Discovery  as  to  additional  subscribers,  the 
amounts  subscribed,  and  the  amounts  unpaid 
upon  subscriptions,  assessments,  and  calls 
was  prayed,  and  a  decree  was  sought  requir- 
ing the  stock  subscribers  to  pay  Into  court 
sums  sufficient  to  discharge  the  indebtedness 
of  the  corporations.  The  circuit  court  over- 
ruled a  demurrer  to  the  complaint  and  that 
ruling  Is  assigned  as  error.  The  liability  of 
the  several  stockholders.  If  any,  was  upon 
obligations  to  the  corporation,  since  there  is 
neither  common-law  nor  statutory  liability  to 
creditors  in  the  first  instance.  It  was  there- 
fore incumbent  upon  the  appellees  to  allege 
facts,  not  only  to  disclose  a  liability  of  the 
stocUioIder  or  stock  subscriber  to  the  cor- 
poration, bat  a  liability  enforceable  by  the 
creditor  directly.-  It  Is  exceedingly  doubtful 
if  facts  were  alleged  sufficient  to  have  dis- 
closed a  liability  to  the  corporation,  since  the 
character  and  extent  of  subscriptions  by  the 
sliareliolders  named  were  not  alleged,  and  w 

1  Retaawlng  doiled,  41  K.  B.  S. 


excuse  given  for  the  failure,  and,  as  to  the 
assessments  and  calls,  no  facts  are  stated 
from  which  it  can  be  Judged  wh»ither  they 
were  made  by  an  officer,  board,  or  other  au- 
thority possessing  power  to  make  them,  or 
whether  they  were  made  pursuant  to  stat- 
utory power  or  corporate  rule  or  by-law.  M 
the  complahit  were  on  behalf  of  the  corpora- 
tion, its  allegations  would  be  exceedingly 
meager  and  unsatisfactory,  tf  not  wholly  bad. 
However,  a  more  serious  objection  to  the 
pleading  Is  that  when  it  discloses  a  receiver 
for  the  corporation,  an  officer  representing  the 
creditors,  the  fact  is  manifest  that  no  cause 
of  action  exists  against  the  shareholders  in 
the  name  of  creditors.  As  we  have  seen,  the 
obligation  is  owing  to  the  corporation.  It  la 
assets  of  the  corporation,  to  be  gathered  in  by 
the  receiver,  and,  when  added  to  other  avail- 
able assets,  applied,  not  upon  the  debt  of 
some  creditor  or  creditors  whom  he  may  pre- 
fer, but  pro  rata  among  all  of  the  creditors, 
unless  there  is  some  legal  or  equitable  pref- 
erence by  reason  of  existing  liens.  It  Is  not 
the  policy  of  the  law  that  creditors,  singly  or 
collectively,  may  Ignore  the  receiver's  pos- 
session of  corporate  assets,  and  his  right  and 
duty  to  protect  and  preserve  them  for  dispo- 
sition as  the  court  appointing  may  direct  If 
such  were  the  policy,  the  property  might 
easily  be  dissipated,  some  creditors  gain  ad- 
vantage over  others,  the  objects  for  whicb 
the  receiver  is  appointed  would  be  frustrat- 
ed, and  the  authority  of  the  court  defeated. 
In  a  suit  by  creditors  to  set  aside,  as  fraud- 
ulent the  incumbrances  of  corporate  prop- 
erty, and  to  subject  the  property  to  the  claims, 
of  such  creditors,  it  was  held  by  tills  court 
in  National  State  Bank  of  Terre  Haute  v.- 
Vigo  County  Nat  Bank  (Ind.  Sup.)  40  N.  B. 
790,  that  the  right  was  vested  in  the  receiver 
of  the  corporation,  and  that  the  complaint  of 
the  creditors,  for  that  reason,  was  bad.  In 
Voorhees  v.  Carpenter,  127  Ind.  300,  26  N.  B. 
838,  and  Hutchinson  t.  Bank,  133  Ind.  271» 
80  N.  E.  952,  this  court  held  that  the  as- 
signee of  an  insolvent  corporation,  and  not 
the  creditor,  was  the  proper  party  to  main- 
tain actions  the  object  of  which  is  to  reach 
assets  for  the  payment  of  the  debts  of  the- 
corporation.  In  Wheeler  v.  Thayer,  121  Ind. 
&i,  22  N.  E.  972,  a  creditor  sought  to  enforce' 
against  subscribers  to  and  holders  of  coiv 
porate  stock,  to  the  extent  of  his  credit,  a. 
claim  for  the  impaid  balance  owing  upon 
such  corporate  stock.  It  was  there  said:  "It 
is  quite  clear  that  the  appellant  has  no  right 
of  action  against  the  appellees.  If  tbey  owe 
the  corporation  anything  on  account  of  stock 
subscriptions,  a  receiver  should  be  appointed 
to  settle  up  the  afCaIrs  of  the  corporation,  wha 
may  enforce  collections  and  by  due  course  of 
law  settle  up  its  affairs.  It  Is  true  that  the- 
appellant  avers  that  he  la  the  only  creditor 
and  this  may  be  true' so  far  as  he  Irnows;  but 
other  creditors  may  turn  up,  and,  if  so,  they 
ought  to  have  an  opportunity  to  file  their 
claims,  as  they  would  have  «  right  to  do  If  a 


Digitized  by 


Google 


Ina.) 


MITCHELL  V.  MITCHELL. 


465 


receiver  Is  appointed."  We  need  not  go  to 
the  extreme  limits  of  that  holding,  since  It  af- 
flrmatiyely  appears  In  the  present  case  that  a 
receiver  has  been  appointed  and  Is  acting. 
Nor  do  \re  go  to  the  extent  of  holding  that, 
where  a  receiver  falls  and  refases  to  press 
such  a  claim  against  stockholders,  he  alone, 
or  in  connection  with  stockholders,  may  not, 
with  the  consent  of  the  appointing  court,  be 
sued  by  a  creditor  or  creditors  for  the  benefit 
of  the  creditor's  claim.  In  the  present  case 
there  was  no  allegation  of  the  receiver's  re- 
fusal, and  he  was  not  made  a  party.  The 
complaint  was  not  sufficient,  and  the  Judg- 
ment of  the  lower  court  Is  reversed,  with  in- 
structions to  sustain  the  demurrer  of  the  ap- 
pellee to  the  complaint 


a«  Ind.  lU) 

MITCHBLIi  T.  MITCHHLL. 
(Snpreme  Conrt  of  Indiana.  Dec.  17, 1896.) 
■Wills— Construotion—Preoatort  Devibb. 
Testator  gave  to  his  second  wife  the 
homestead  and  one-third  of  his  other  land  in 
fee  simple,  and  also  one-half  of  his  personalty 
absolutely,  "the  above  last-mentioned  bequest 
of  land  and  personalty  to  be  subject,  however, 
to  the  conditions  herein  imposed";  and  the  re- 
maining two-thirds  of  his  property  he  ^ave  in 
eqnal  parts  to  his  seven  chudren,  includmg  W., 
a  son  by  his  first  wife,  subject  "to  conditions 
herein  imposed."  He  imposed  as  conditions  on 
all  the  tequests  except  the  homestead  and 
specific  property  given  the  wife,  that  it  should 
remain  in  the  executors'  control  for  three  years, 
and  that  the  devisees  and  legatees  should  be 
postponed  in  their  estates  for  three  years,  and 
then  stated  that:  "It  is  my  request  and  wish 
that  •  •  •  my  wife  •  •  •  will,  during 
her  life,  make  such  provisions  by  will  or  other- 
wise so  that  at  her  death  my  son  W.  may  share 
equally  of  the  estate  and  property  herein  willed 
to  her  with  my  other  children."  Held,  that  the 
last-quoted  clause  did  not  limit  any  of  the 
otherwise  absolute  bequests  and  devises  to 
the  wife,  or  charge  them  with  a  trust  in  favor 
of  his  son  W. 

Appeal  from  circuit  court,  Morgan  county; 
George  W.  Gmbbs,  Judge. 

Action  by  William  (J.  Mitchell  against  Ann 
Mitchell  for  an  injunction.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.     Affirmed. 

BnUer,  Snow  &  Butler  and  Chas.  O.  Een- 
ner,  for  appellant  Blliott  &  Blliott  and  W. 
B.  Harrison,  for  appellee. 

HACKNEY,  0.  J.  The  appellant  WlUlam 
0.  Mitchell,  Is  a  son  of  Samuel  M.  Mitchell 
by  his  first  wife.  The  appellee,  Ann  Mttcbell, 
was  the  second  wife,  and  is  now  the  widow, 
of  said  Samuel  M.  Mitchell,  by  whom  she  bad 
six  children,  having  bad  a  son,  William  H.  Es- 
llnger,  by  a  former  marriage.  The  appellant 
Instituted  this  suit  to  eojoln  the  appellee  from 
making  gifts  and  other  disposition  to  said 
Bsllnger  of  the  property  devised  to  her  by 
the  said  Samuel,  and  to  declare  the  existence, 
under  the  terms  of  said  will,  of  a  trust  in 
such  property  In  his  favor.  The  circuit  conrt 
sustained  appellee's  demurm  to  the  appel- 
V.42II.EJ10.5 — 80 


lant's  complaint  and  the  correctness  of  that 
ruling  depends  upon  the  construction  of  said 
will.  The  will  first  directed  the  payment  of 
all  of  the  testator's  debts.  Immediately  fol- 
lowing this,  it  read :  "To  my  beloved  wife,  Ann 
Mitchell,  who,  during  all  of  the  long  period  of 
our  marriage  life,  has  been  a  true  wife  and 
loving  companion,  and  whose  industry,  econo- 
my, and  help  have  largely  conduced  to  the  ac- 
quisition of  the  estate  which  I  now  own  and 
enjoy,  I  will  give  to  her  the  homestead,"  de- 
scribing it  "to  have  and  hold  the  same  in  fee 
simple."  Then  follow  two  special  bequests 
to  her  of  personal  property.  Continuing,  it 
is  provided  that:  "In  addition  to  the  above, 
I  wlU  and  bequeath  to  my  said  wife,  Ann 
Mitchell,  one-third  Gi)  of  aU  of  my  real  es- 
tate other  than  that  above  mentioned,  where- 
soever situated,  to  have  and  hold  in  fee  simple, 
and  also  one-third  of  my  personal  property 
and  estate  of  every  description  and  kind 
whatever,  all  of  the  above  last-mentioned  be- 
quest of  land  and  personal  to  be  subject  how- 
ever to  the  conditions  herein  Imposed.  The 
remaining  two-thirds  (»/»)  of  my  estate,  both 
real  and  personal,  of  every  kind  and  descrip- 
tion, whatever,  and  wheresoever  situate,  I 
win,  bequeath,  and  direct  that  the  same  shall 
be  divided  and  go  as  follows:  To  my  son 
William  0.  MltcheU,  one-seventh  {i/,);  to 
my  daughter  Catherine  Dickson,  one-seventh 
(1/t);  to  my  daughter  Mary  B.  Hyndman, 
one-seventh  (i/,);  to  my  daughter  Indiana 
Veltch,  one-seventh  (i/j);  to  my  daughter 
^nn  Mitchell,  one-seventh  (Vt);  to  my  son 
Giles  S.  Mitchell,  one-seventh,— subject  to  ad- 
vancements hereinafter  mentioned,  and  to 
conditions  herein  imposed,  each  to  have  the 
same  in  fee  simple,  and  as  their  own  for- 
ever." As  to  five  of  the  above-named  six 
children  directions  are  next  given  as  to  exist- 
ing and  future  advancements  and  as  to  char- 
ging such  against  the  devises  and  bequests  to 
them.  Next  follows  a  devise  of  one-seventh 
of  the  two-thirds  of  the  estate  to  Giles  S. 
Mitchell,  charged  with  certain  beneficial  In- 
terests in  f&vor  of  Bobert  B.  Mitchell,  another 
son  of  the  testator.  It  was  then  provided 
that  In  the  event  of  the  testator's  surviving 
his  wife,  aU  of  the  property  so  devised  and 
bequeathed  to  her  should  go  in  equal  propor- 
tions to  his  children.  The  will  then  proceeds 
to  nominate  executors,  and  continues:  "I 
will,  order,  and  direct,  and  Impose  the  same 
as  conditions  upon  all  of  the  bequests  herein 
made,  except  the  homestead  and  the  specific 
property  herein  given  to  my  wife,  that  the 
proper^  and  estate  bequeathed  in  this  will 
shall  remain  undivided  and  under  the  con- 
trol and  management  of  my  executors  for  a 
period  of  three  years  from  the  date  of  my 
death."  At  considerable  length  the  executors 
are  directed  to  continue  the  testator's  busi- 
ness of  banking,  farming,  etc.;  to  sell  cer- 
tain lands  in  Iowa,  Missouri,  and  Ullnols, 
making  partial  distributions;  and  finally  di- 
viding the  proceeds  of  the  business  and  sales 
of  property  in  the  proportion  in  which  the 
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property  generally  la  deyised.  After  the 
above  provlslona  Is  the  following:  "It  is  my 
request  and  wlab  that,  in  the  event  my 
wife  survives  me,  that  she  will,  during  her 
Ufe,  make  such  provlslcms  by  will  or  other- 
wise so  that  at  her  death  my  son  William  C. 
Mitchell  may  share  equally  of  the  estate  and 
property  herein  willed  to  her  with  my  other 
children."  Was  it  the  intention  of  the  tes- 
tator, in  employing  the  language  last  quoted, 
to  limit  any  of  the  otherwise  absolute  de- 
vises and  bequests  to  his  wife,  or  to  charge 
them  with  a  trust  in  favor  of  the  appellant? 
There  is  no  dissent  from  the  proposition  that 
it  is  the  intention  of  the  testator,  to  be  gath- 
ered from  the  whole  will,  which  must  be  our 
guide  in  answering  the  most  important  in- 
quiry In  this  case,  has  the  appellant  any  en- 
forceable interest  In  the  property  devised  to 
the  appellee?  Nor  la  It  doubted  that  it  was 
within  the  power  of  the  testator  to  place 
such  a  limitation  upon  the  apparent  devise 
in  fee  simple  as  to  charge  it  with  a  trust  in 
favor  of  another  than  the  Immediate  devisee. 
Neither  is  it  questioned  that  such  a  limitation 
might  have  been  made  in  words  not  so  fall 
of  harsh  command,  when  addressed  to  his 
"Wife,  as  would  seem  neither  rude  nor  incon- 
siderate if  addressed  to  an  executor,  or  an- 
other not  sustaining  a  relationship  so  near 
and  sacred  as  that  of  wife.  But  we  do  not 
understand  tliat  language  addressed  to  the 
wife.  In  form  and  substance  advisory,  will  be 
construed  as  a  command,  simply  because  the 
relationship  not  only  admits  of,  but  would 
seem  to  suggest,  words  of  tenderness  and  ci- 
Tility,  when  such  construction  would  radically 
qualify  other  and  clearly-expressed  purposes 
of  the  testator,  and  set  at  naught  any  of  the 
other  well-recognized  canons  of  construction. 
In  addition  to  the  admitted  rules  of  construc- 
tion above  stated,  there  is  one,  fully  settled 
in  this  state,  that  a  devise  in  fee,  clearly  and 
distinctly  made,  cannot  be  taken  away,  cut 
down,  or  modified  by  subsequent  words  not 
clearly  and  distinctly  manifesting  the  testa- 
tor's intention  to  limit  such  devise.  Orth  v. 
Orth  (present  term)  42  N.  E.  277;  Boss  v. 
Ross,  135  Ind.  367,  36  N.  B.  9;  O'Boyle  v. 
Thomas,  116  Ind.  243, 19  N.  E.  112;  BaUey  v. 
Sanger,  108  Ind.  264,  9  N.  E.  159.  With  these 
several  propositions  in  mind,  we  must  scan 
the  will,  to  ascertain  whether  the  testator  in- 
tended to  create  a  trust  in  favor  of  the 
appellant  In  the  property  devised  and  be- 
queathed to  the  appellee.  By  the  language 
in  which  the  devises  and  bequests  are  stated, 
disregarding  for  the  moment  any  of  the  sub- 
sequent expressions  claimed  to  constitute  con- 
ditions and  limitations,  the  appellee  is  given, 
in  apt  form,  the  highest  title  known  to  the 
law.  By  the  words  of  the  will  she  is  "to  have 
and  hold  •  ♦  •  in  fee  simple."  Excepting 
the  two-thirds  of  the  homestead  and  the  two 
nominal  bequests,  the  fee  In  one-third  would 
have  been  her  allotment  without  a  will,  and 
by  the  rule  of  Justice  underlying  our  statute 
of    descents.    By    the    testator's    declaied' 


recognition  of  her  assistance  In  "the  acquisi- 
tion of  the  estate"  and  the  loving  compan- 
ionship she  gave  him  for  so  many  years,  we 
are  inclined  to  the  view  that  he  did  not  de- 
sire to  provide  less  than  she  would  have  re- 
ceived without  his  will.  If  this  were  all 
of  the  will,  there  would  be  no  hesitancy  by 
any  one  in  concluding  that  clearly  and  un- 
mistakably she  had  been  given  an  estate 
free  and  unfettered  by  conditions  or  limita- 
tions, and  with  a  full  title  in  fee  simple. 
As  we  have  seen,  it  is  claimed  that  there  are 
expressed  conditions  which  cut  down  this  ex- 
alted title,  and  fasten  upon  It  a  trust  estate 
in  favor  of  the  appellant,  and  which  becomes 
effective  to  vest  la  him  a  fee-simple  interest 
at  her  death.  To  state  the  appellant's  posi- 
tion directly.  It  is  that  the  expressed  fee  in 
the  realty  and  the  apiuirently  absolute  own- 
ership of  the  personalty  is  but  a  life  estate, 
with  the  remainder  In  fee  over  to  the  testa- 
tor's children,  to  vest  in  them  at  her  death, 
and  to  be  held  by  her  in  trust  during  her 
Ufe.     ' 

Our  conclusion  renders  it  unnecessary  that 
we  should  scrutinize  this  position  to  leani 
whether  logically  the  trust  asserted  would 
not  deny  to  the  appellee  the  benefits  of  the 
property  during  her  lifetime.  If  the  devise 
of  the  fee  was  only  to  be  held  in  trust  for 
the  children,  to  vest  in  them  upon  her  death,' 
there  being  no  express  devise  of  a  Ufe  es- 
tate, and  no  express  direction  as  to  the  pro- 
ceeds of  the  devised  and  bequeathed  prop- 
erty, the  inquiry  would  at  once  suggest  it- 
self, do  they  not  attach  to  the  trust  estate? 
In  other  words.  If  the  provision  of  the  wiU 
had  been:  "I  devise  and  bequeath  all  of 
my  property,  real  and  personal,  to  you,  to 
be  held  in  trust  for  aU  of  my  children  In 
equal  proportions,  and  you  are  directed  to 
execute  such  deeds  or  wUl  as  that  the  trust 
estate  shall  vest  in  my  said  children,  im- 
mediately upon  your  death,"— if  then  the 
trustee  were  a  stranger  instead  of  the  wife, 
whose  industry  and  economy  had  contribut- 
ed to  the  acquirement  Of  the  estate,  it  would 
become  doubtful  If  the  trustee  could  be  held 
trf  take  a  life  estate  in  the  property.  How- 
ever this  may  be,  appellant  would  be  slow 
to  assert  that  it  is  manifest  from  the  pro- 
visions of  the  will  that  the  testator  did  not 
Intend  to  give  to  the  appeUee  a  beneficial  es- 
tate in  the  property.  The  beneficial  estate 
conceded  to  her  as  a  life  estate  Cannot  arise 
from  the  devise  "in  fee  simple,"  nor  yet  l>e- 
cause  the  time  when  the  cestuls  que  tmstent 
come  into  the  possession  is  deferred  until 
the  death  of  the  trustee.  If,  Indeed,  a  life 
estate  can  propeMy  be  said  to  arise  in  favor 
of  the  appellee,  it  must  be  from  a  manifest 
intention,  after  devising  the  fee,  to  cut  it 
down  and  narrow  it  to  a  Ufe  estate.  This, 
we  have  said,  could  be  done,  but  the  inten- 
tion to  do  so  must  be  made  manifest  by  the 
same  Clear  and  distinct  language  that  cre- 
ated the  greater  estate,  as  we  haVe  already 
shown.   The  intention  to  do  so,  the  appellant 
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intdsts,  Is  first  Indicated  by  tbe  words  wltb 
which  the  general  devise  and  bequest  are 
dosed,  namely:  "All  o(  the  above  last-men- 
tioned bequest  of  land  and  personal  to  be 
subject,  however,  to  the  conditions  here- 
in Imposed."  And  It  is  argued  that  one  of 
tbe  conditions  thus  indicated  was  In  the 
words:  "It  Is  my  request  and  wish  that.  In 
the  event  my  wife  survives  me,  that  she 
will,  during  her  life,  make  such  provisions 
by  will  or  otherwise  so  that  at  her  death 
my  son  William  O.  Mitchell  may  share 
equally  of  tbe  estate  and  property  herein 
willed  to  her  with  my  other  cblldren."  For 
the  appellee  It  Is  urged  that  these  are  words 
of  recommendation,  and  do  not  constitute 
one  of  the  conditions  referred  to  by  the  tes- 
tator. If  there  were  no  other. words  of  re- 
striction In  the  win,  these  might  possibly  be 
construed  as  Intended  to  be  connected  with 
the  words  of  devise  by  the  reference  to  con- 
ditions imposed.  In  that  event,  however, 
it  would  require  liberality  of  construction  In 
favor  of  the  appellant  to  regard  the  words 
as  constituting  a  condition,  since  they  are 
not  properly  words  of  condition,  and  could 
only  be  held  such  to  give  effect  to  the  mani- 
fest intention  of  tbe  testator.  A  conditional 
bequest  Is  one  the  taking  effect  or  continu- 
ing of  which  depends  upon  the  happening 
at  nonoccurrence  of  a  particular  event.  A 
condition  precedent  Is  one  which  must  be 
fulfilled  before  the  estate  can  vest.  A  con- 
dition subsequent  Is  one  upon  the  fulfillment 
or  nonfulfillment  of  which  an  estate  may  be 
divested.  Hoss  v.  Hoss  (Ind.  Sup.)  39  N.  B.' 
255.  These  words,  to  meet  the  purposes  of 
the  appellant,  must  perform  the  office  not  of 
forfeiting  the  estate  devised,  nor  as  render- 
ing a  deed  or  will  by  the  appellee  necessary 
to  the  vesting  of  any  title  In  her,  but  of  re- 
stricting and  cutting  down  a  fee-simple  title 
to  a  life  estate,  and  of  creating  a  trust  In 
favor  of  the  children.  This  office,  as  we 
have  seen,  cannot  be  performed  by  raising  a 
doubt,  nor  could  a  condition  be  presumed 
from  ambiguous  expressions,  but  the  testa- 
tor's intention  to  create  a  condition  must  be 
evident.  Beach,  Wills,  p.  406;  Worman  v. 
Teagarden,  2  Ohio  St  380.  It  will  be  ob- 
served from  the  statement  of  the  contents 
of  the  will  that  the  Identical  words,  omitting 
the  word  "however,"  wert  employed  by  the 
testator  to  attach  conditions  to  the  provision 
for  his  children  as  were  employed  to  attach 
conditions  to  tbe  general  provision  for  his 
wife:  "subject  to  the  conditions  herein  Im- 
posed." The  suggestion  of  appellant's  coun- 
sel that  the  testator's  directions  as  to  con- 
tinuing bis  business  of  banking  and  farming, 
and  as  to  selling  real  and  personal  proper- 
ty, etc.,  constituted  but  one  condition.  Is  re- 
pelled by  the  language  which  attaches  the 
conditions  to  provision  made  for  the  chil- 
dren. That  tbe  testator  did  not  intend  to 
Include  the  alleged  restriction  upon  the  pro- 
vision for  his  wife  as  one  of  the  conditions 
referred  to  is  made  apparent  by  the  absurd- 


ity of  attaching  that  restriction,  as  a  con- 
dition, to  the  provision  made  for  tbe  chll- 
dren.  In  that  clause  or  paragraph  of  the 
will  in  which  tbe  testator  directs  the  course 
of  his  business  after  his  death  he  designates 
such  directions  as  the  conditions  imposed 
upon  the  bequests.  He  said:  "I  will,  order, 
and  direct,  and  Impose  the  same  as  condi- 
tions upon  all  of  the  bequests  herein  made, 
•  *  •  that  the  property  •  •  •  shall  re- 
main undivided,  and  under  the  control  and 
management  of  my  executors,"  etc.,  as  al- 
ready shown.  That  the  property  should  re- 
main ondivlded;  that  tbe  executors  should 
control  It;  that  the  business  should  con- 
tinue; that  property  should  be  sold,  and  the 
proceeds  thereof  substituted  for  it,  and  tbat 
the  devisees  and  legatees  should  be  post- 
poned In  their  estates  for  three  years,— were 
the  expressed  conditions  upon  which  the  prop- 
erty was  made  to  vest.  We  take  it  as  clear, 
therefore,  that  the  alleged  restriction  upon 
the  provision  for  the  appellee  was  not  one  of 
the  express  and  reserved  conditions  upon 
which  her  title  was  made  to  depend. 

The  only  remaining  question  is  as  to  the 
effect  of  ttiat  clause  in  which  the  testator 
said:  "It  Is  my  request  and  wish  that  •  •  • 
she  will  •  •  •  make  such  provisions  by 
win  or  otherwise  •  •  •  that  my  son  Wil- 
liam C.  Mitchell  may  share  equally  of  the 
estate  •  •  •  willed  to  her,  with  my  other 
cbildren."  The  conflict  of  opinion  as  to  the 
effect  of  words  of  this  character  is  almost 
bewildering.  Confusion  has  arisen  from  the 
Idea  that  "the  wish  of  a  testator,  like  the 
request  of  a  sovereign,  is  equivalent  to  a 
command,"  regardless  of  other  rules  of  con- 
struction and  of  other  expressions  of  the  tes- 
tator in  positive  conflict  with  the  notion  of 
a  command.  In  the  recent  case  of  Orth  v. 
Orth,  supra,  we  cited  many  cases  where  ex- 
pressions of  hope,  confidence,  entreaty,  wish, 
and  request  were  held  not  to  create  a  trust. 
In  addition  to  the  authorities  there  cited,  we 
quote  from  Beach,  WUls,  p.  404,  the  doc- 
trine of  precatory  trusts,  as  we  understand 
and  approve  It:  "Precatory  trusts  have  not 
been  Invariably  regarded  with  favor  In  Eng- 
land, and  In  recent  cases  a  disposition  has 
been  evinced  to  quaUfy  the  rule,  or  apply  It 
with  caution.  Aso,  among  tbe  American 
states,  tbe  courts  of  South  CaroUna,  New 
Jersey,  New  York,  and  Connecticut  appear 
to  construe  tbe  doctrine  with  strictness, 
while  in  Pennsylvania  the  English  rule  has 
been  declared  to  form  no  part  of  the  com- 
mon law  of  that  state,  precatory  words  be- 
ing construed  by  its  courts  to  amount  to  a 
declaration  of  trust  only  when  It  appears 
from  other  parts  of  the  wiU  that  the  testator 
Intended  not  to  commit  the  ultimate  disposal 
of  the  estate  to  the  kindness,  justice,  or  dis- 
cretion of  the  devisee  or  legatee.  And  In 
other  states  the  judges  show  a  decided  lean- 
ing against  the  doctrine.  Although  the  mod- 
em tendency  Is  very  decidedly  toward  a  re- 
striction of  this  doctrine,  when  cases  arise 
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In  which  both  the  subject  and  the  object  of 
the  trust  are  clearly  defined  In  the  preca- 
tory words  or  clauses,  the  court  will  con- 
sider it  evidence  of  an  intention  to  create  a 
trust"  Many  authorities  are  there  cited  In 
support  of  the  text  In  27  Am.  &  Eng.  Enc. 
Law,  p.  5,  the  doctrine  of  precatory  trusts 
is  stated  with  clearness  and  precision,  and 
the  conclusions  stated  are  8upi)orted  by 
many  cited  cases  and  authors.  It  Is  there 
said:  "Mere  precatory  words  may  be  suf- 
ficient to  create  a  trust,  when  used  by  the 
testator  in  such  connection  that  an  Intention 
to  create  a  trust  can  be  clearly  Inferred  from 
the  entire  will.  It  was  said  by  Lord  Lang- 
dale,  in  a  leading  case,  that:  'As  a  general 
rule.  It  has  been  laid  down  that  when  prop- 
erty Is  given  absolutely  to  any  person,  and 
the  same  person  is,  by  the  giver,  who  has 
power  to  command,  recommended,  entreated, 
or  wished  to  dispose  of  tnat  property  in 
favor  of  another,  the  recommendation  or  en- 
treaty or  wish  shall  be  held  to  create  a  trust 
—First,  if  the  words  are  so  used  that,  upon 
the  whole,  they  ought  to  be  construed  as 
Imperative;  secondly.  If  the  subject  of  the 
recommendation  or  wish  be  certain;  and, 
thirdly,  if  the  objects  or  persons  intended 
to  have  the  benefit  of  the  recommendation 
or  wish  be  also  certain.'  As  will  be  seen 
from  the  cases  cited  below,  the  earlier  Eng- 
lish and  American  cases  carried  the'  doc- 
trine very  far,  and,  as  said  by  Vice  Chan- 
cellor Hart:  The  first  case  that  construed 
words  of  recommendation  into  a  command 
made  a  will  for  the  testator.'  The  tendency 
In  recent  years,  both  in  England  and  the 
United  States,  has  been  to  restrict  the  oper- 
ation of  the  doctrine  of  precatory  trusts,  and 
the  present  rule  is  well  stated  In  the  follow- 
ing words:  *ln  order  that  a  trust  may  arise 
from  the  use  of  precatory  words,  the  court 
must  be  satisfied  from  the  words  themselves, 
taken  in  connection  with  all  the  other  terms 
of  the  disposition,  that  the  testator's  inten- 
tion to  create  an  expressed  trust  was  as 
full,  complete,  settled,  and  sure  as  though 
he  had  given,  the  property  to  hold  upon  a 
trust  declared  In  express  terms  in  the  or- 
dinary manner.'  As  will  be  seen,  however, 
from  the  authorities  cited  below,  each  case 
must  be  determined  according  to  Its  own 
peculiar  features  and  circumstances.  It  Is 
difllcult,  therefore,  to  formulate  any  general 
rule  upon  the  subject  The  intention  of  the 
testator  is  the  main  thing,  but  how  Is  that 
to  be  determined?  In  the  first  place,  the 
entire  will  should  be  considered  in  deter- 
mining the  intention,  and  the  precatory 
words  should  not  only  be  of  such  a  char- 
acter as  to  Indicate  that  the  testator  intend- 
ed a  trust  to  be  created,  but  they  must  also 
be  consistent  with  the  other  provisions  of 
the  will,  that  is,  they  must  not  be  repug- 
nant to  positive  provisions  by  which  the 
same  property  is  devised  or  bequeathed  ab- 


solutely or  without  limitation.  Secondly,  the 
words  should  be  given  their  natural  and  or- 
dinary meaning,  unless  there  is  something 
to  show  that  they  were  Intended  to  be  taken 
in  a  different  sense,"  etc.  We  have  no  privi- 
lege to  either  make  a  will  for  the  testator 
or  to  deny  his  right  to  give  property  abso- 
lutely and  in  fee  simple  to  his  wife,  and  to 
suggest  to  her  how  he  would  prefer  that  she 
should  dispose  of  It,  without  creating  an  im- 
perative command  that  she 'should  so  dis- 
pose of  It.  The  natural  and  ordinary  meth- 
od of  effectuating  that  intention  for  which 
the  appellant  contends  would  have  been  the 
short  and  unmistakable  form  of  giving  to 
the  wife  a  life  estate,  with  the  fee  over  to 
his  children.  Instead  of  doing  so,  he  gave 
to  her  without  restriction,  and  subsequently, 
by  words  whose  natural  and  ordinary  mean- 
ing suggests  a  desire  not  to  affect  the  devise 
to  her,  but  as  to  how  she  may  dispose  of 
her  property.  These  words  do  not  indicate 
"that  the  testator's  Intention  to  create  an 
expressed  trust  was  as  full,  complete,  set- 
tled, and  sure  as  though  he  had  given  the 
property  to  hold  upon  a  trust  declared  In 
express  terms  in  the  ordinary  manner."  We 
cannot  believe  "that,  upon  the  whole,  they 
ought  to  be  construed  as  imperative."  They 
are,  when  construed  as  restricting  the  abso- 
lute title.  In  positive  antagonism  to  that  title, 
while,  if  construed  according  to  their  natural 
and  ordinary  Import,  as  Implying  a  recom- 
mendation, they  do  no  violence  to  the  clearly 
and  emphatically  expressed  Intention  to  im- 
part an  absolute  title.  The  case  of  Haskett 
V.  Alexander,  134  Ind.  543,  34  N.  E.  325,  In 
the  conclusion  reached  Is  not  out  of  harmony 
with  our  conclusion  in  this  case.  There  the 
testatrix,  by  devise,  without  expressly  de- 
claring the  character  of  title,  gave  to  her 
daughter  certain  described  real  estate:  "Prb- 
vided,  that  when  'sold'  she  may  pay  to 
Georgia  Alexander  •  •  •  one  thousand 
dollars."  The  words  of  the  proviso  were  in 
and  a  part  of  the  devising  clause,  connected 
Immediately  with  and  qualifying  the  devise, 
and  constituting  a  condition  upon  which  the 
devise  'was  made.  What  was  said  by  the 
learned  Judge  who  wrote  that  opinion  with 
reference  to  precatory  trusts  was  upon  the 
conclusion  that  the  testatrix  had  clearly 
manifested  an  intention  to  charge  the  de- 
vise with  the  sum  named,  and  not  with  a 
purpose  to  lay  down  the  rale  for  construing 
precatory  words.  We  do  not  regard  the 
words  of  the  proviso  as  in  the  nature  of 
mere  recommendation,  or  of  a  precatory  char- 
acter, but  as  creating  a  charge  upon  the  de- 
vise. We  conclude  that  the  lower  court 
committed  no  error  in  sustaining  the  appel- 
lee's demurrer  to  the  complaint  The  Judg- 
ment is  affirmed. 

JORDAN,  J.,  took  no  part  in  the  decision 
of  this  case. 
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(143  Ind.  78) 

WAGNER  T.  STBWABT. 

(Supreme  Court  of  Indiana.    Dec.  17, 1895). 

Taxation— Salbs—Rkdkmptioh— Eight  to  Pos- 
sassioN. 

1.  Under  Ke'v.  St.  1894,  |  8611,  proTiding 
that  an  insane  person  may  redeem  from  a  tax 
sale  within  two  years  after  the  expiration  of 
such  disability,  in  an  action  by  the  guardian  of 
an  insane  person  during  his  life  to  recover  pos- 
session of  land  illegally  sold  for  taxes,  the  court 
cannot  order  a  sale  of  the  land  to  satisfy  the 
purchaser's  tax  lieu. 

2.  A  purchaser  of  land  of  an  insane  person 
at  a  tax  sale,  before  the  expiration  of  the 
owner's  right  to  redeem,  is  net  entitled  to  pos- 
■ession  of  the  land. 

Appeal  from  circuit  conrt,  Jennings  county; 
Thomas  C.  Batchlor,  Judge. 

Action  by  Chapin  Wagner,  guardian,  •>tc., 
against  David  Stewart  From  the  Judgment, 
plaintiff  appeals.    Reversed. 

Tweedy  &  Laurence,  for  appellant.  WlUard 
New,  for  appellee. 

HOWARD,  J.  Tbls  was  an  action  In  rela- 
tion to  the  foreclosure  of  a  tax  lien.  The 
land  was  sold  for  delinquent  taxes  February 
18,  1881,  and  on  October  8,  1883.  the  deed 
therefor  under  which  appellee  claims  was 
made  by  the  auditor  of  Jennings  county,  and 
possession  at  once  taken  thereunder.  At  the 
time  the  land  was  sold  for  taxes  Patrick 
Murphy,  then  owner  thereof,  was,  and  ever 
since  has  been,  a  person  of  unsound  mind. 
On  February  3,  1892,  this  suit  was  brought 
by  the  appellant,  as  guardian,  to  recover  pos- 
session of  his  said  ward's  real  estate,  and  to 
cancel  the  lien  thereon  for  taxes.  In  the  first 
paragraph  of  the  complaint  it  was  alleged, 
among  other  things,  that  the  tax  sale  was  ir- 
regular, and  that  the  lien  for  taxes  had  been 
satisfied.  The  prayer  was  for  an  account- 
ing and  to  quiet  title.  There  was  a  second 
paragraph  for  possession  and  damages,  and  a 
third  to  quiet  title.  On  the  overruling  of 
demurrers  to  the  complaint,  an  answer  was 
filed  in  general  denial;  also,  an  answer  of 
valuable  and  lasting  Improvements  as  against 
the  claim  of  appellant  for  waste,  rents,  and 
profits.  A  demurrer  to  the  special  answer 
was  overruled,  and  the  appellee  replied  In 
general  denial,  and  also  by  setoff  for  rents 
and  profits,  to  which  last  a  demurrer  was 
also  overruled.  The  appellee  likewise  filed 
a  cross  complaint  setting  up  bis  title  by  tax 
deed;  also,  the  making  of  valuable  and  last- 
ing Improvements,  and  the  payment  of  subse- 
quent taxes.  There  was,  with  the  cross  com- 
plaint, an  alternative  prayer  for  relief,  to 
quiet  title,  or,  if  the  facts  should  show  want 
of  title,  that  a  lien  be  declared  for  taxes  and 
value  of  Improvements,  the  lien  ordered  fore- 
closed, and  the  land  sold  to  pay  the  same. 
On  the  overruling  of  a  demurrer  to  appel- 
lee's cross  complaint,  an  answer  In  general 
denial  was  filed  by  appellant,  and  also  a  plea 
of  payment  ^  the  plea  of  payment  the 
appellee  replied  in  general  denlaL  The  cause 
was  submitted  to  the  court  for  trial,  and 


special  findings  were  made.  The  findings 
show  the  sale  of  the  land  for  taxes,  and  the 
making  of  the  tax  deed  under  which  appel- 
lee claims.  It  is  also  found  that  appellee 
made  valuable  and  lasting  improvements,  but 
that  these  are  fully  offset  by  the  value  of  the 
timber  sold,  and  by  rents  and  profits.  The 
court  further  finds -that  appellee's  tax  deed 
did  not  convey  good  title,  but  that  he  has  a 
lien  for  $29.4S  taxes  originally  paid  by  bim, 
"with  twenty-five  per  centum  thereon,  to- 
gether with  subsequent  taxes  paid  with  inter- 
est at  six  per  cent,  making  the  total  amount 
of  his  Hen  seventy-five  and  s^/uo  dollars." 
It  is  further  found  that  at  the  time  of  said 
tax  sale  the  said  Patrick  Murphy  was  the 
owner  in  fee  simple  of  said  real  estate,  and 
that  he  was  then,  and  has  ever  since  been, 
a  person  of  unsound  mind.  The  court  con- 
chided,  from  the  facts  found,  that  the  tax 
lien  should  be  foreclosed,  and  the  land  sold 
to  pay  the  same  and  costs  of  the  action.  The 
judgment  and  decree  provided,  among  other 
things,  that  if  the  appellant  did  not  pay  and 
satisfy  the  tax  lien  within  90  days,  the  land 
should  be  sold,  and  proceeds,  after  payment 
of  li«i  and  costs,  be  paid  to  appellant;  and 
"that  after  such  sale  of  said  real  estate,  the 
right  of  redemption  of  said  plaintiff,  and  all 
persons  holding  by,  from,  or  under  said  Pat- 
rick Murphy,  shall  be  forever  barred  and 
forodosed.  The  said  sale  shall  be  without 
relief  from  valuation  laws,  and  the  sheriff 
shall,  upon  the  paynient  of  the  purcVrsa  mon- 
ey, execute  to  the  purohaser  a  deeU  In  fee 
simple  for  the  said  real  estate."  The  appel- 
lant, at  the  proper  time,  moved  fhe  court  to 
modify  the  Judgment,  so  as  to  give  appellant 
immediate  possession  of  the  land:  that  he 
recover  his  costs  In  the  action  for  possession; 
that  while  the  appellee  should  have  a  lien 
for  the  amount  of  his  taxes,  as  in  the  decree 
ordered,  yet  the  appellant  should  have  a  rlgh\: 
to  redeem  from  such  lien,  as  provided  by  sec- 
tions 8610,  8611,  Rev.  St  1894  (sections  192, 
193,  of  the  tax  law  of  1891);  and  that  the  pro- 
visions in  said  Judgment  for  the  foreclosure 
of  the  tax  Hen  and  sale  of  the  real  estate  be 
stricken  out.  This  motion  was  overruled,  to 
which  ruling  an  exception  was  taken,  and  the 
ruling  so  made  is  assigned  as  error.  The 
appellee  has  not  favored  us  with  a  brief,  and 
we  are  left  to  discover  from  the  record  and 
from  appellant's  brief  upon  what  theory  and 
under  what  statutes  the  case  was  tried  and 
Judgment  rendered. 

The  action  was  brought  by  the  guardian  of 
an  insane  i>erson,  and  the  findings  of  the. 
court,  no  less  than  the  pleadings  of  the  par- 
ties, seem  to  show  that  the  case  was  tried 
on  the  theory  that  Patrick  Murphy,  the  own- 
er of  the  land,  was  an  Insane  person,  and 
that  the  redemption.  If  any,  should  be  had 
under  sections  8610,  8611,  Rev.  St.  1894.  su- 
pra, providing  for  redemption  from  tax  sales 
by  persons  under  legal  disabilities.  The 
court  finds  expressly  "that  at  the  time,  of 
said  sale,  said  Patrick  Murphy  was 'tbe  "own- 
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er  in  fee  simple  of  said  real  estate,  snbject 
to  said  taxes,  and  'vras  at  that  time,  and  lias 
erer  since  been,  a  person  of  unsound  mind." 
The  onlr  section  of  the  statute  providing  for 
redemption  from  tax  sales  by  insane  persons 
is  section  8611,  supra,  according  to  -which 
"infants,  idiots  and  insane  persons  may  re- 
deem any  lands  belonging  to  them  sold  for 
taxes,  within  two  years  after  the  expiration 
of  such  disability.  In  the  same  manner  as 
provided  in  the  preceding  section  for  re- 
demption by  other  persons."  In  the  preced- 
ing section  referred  to  (section  8610.  supra), 
it  is  provided,  among  other  things,  ttiat  the 
owner  or  occupant  of  any  land  sold  for  taxes 
may  redeem  the  same  at  any  time  within  two 
years  after  date  of  sale;  and,  if  redeemed 
after  one  year  and  within  two  years,  lie  shall 
pay  "the  purchase  money,  together  with  costs 
and  twenty-flve  per  centum  in  addition,  and 
be  shall  also  pay  ail  taxes  which  have  been  paid 
thereon  with  interest  at  the  rate  of  six  per 
centum  per  annum  on  sncb  taxes."  These 
are  the  actual  amounts,  original  payment, 
penalty,  and  Interest,  found  by  the  court  to 
constitute  appellee's  Hen  In  the  case  before 
use.  The  penalty  of  25  per  cent,  on  original 
payment  and  6  per  cent,  interest  on  subse- 
quent taxes  are  provided  for  in  no  other  sec* 
tlon.  The  findings  of  the  court,  therefore, 
show  that  the  redemption  from  the  tax  sale 
in  this  case  mns^  be  under  provisions  of  sec- 
tions 8610,  8611,  supra.  Had  the  owner,  Pat- 
rick Murphy,  not  been  under  the  disability  of 
insanity,  and  had  the  cross  complaint  to  fore- 
close the  tax  Hen  against  him  been  filed  with- 
in two  years  from  the  date  of  the  tax  sale, 
it  is  evident  that  the  action  would  have  been 
premature;  for  section  8610,  supra,  would 
have  secured  him  the  two  years  within  which 
to  redeem.  See,  generally.  City  of  Logans- 
port  V.  Case,  124  Ind.  ^,  24  N.  E.  88;  Scott 
y.  MilUkan,  104  Ind.  75,  3  N.  E.  647,  and  cases 
cited.  But  by  section  8611,  supra,  Patrick 
Murphy,  the  owner  in  the  case  before  us  be- 
ing an  insane  person,  has  his  two  years  yet 
to  run,  being  the  "two  years  after  the  ex- 
piration of  such  disability."  Even,  however, 
if  the  record  did  not  afiirmatlvely  show,  as  It 
does,  that  this  case  was  tried  on  the  theory 
of  a  redemption  by  an  insane  person  from  a 
sale  of  his  land  for  taxes  under  the  foregoing 
sections,  still  the  action  on  cross  complaint 
could  not  be  maintained,  under  provisions  of 
section  8640,  Rev.  St.  1884  (section  222  of  the 
general  tax  law),  which  provides  for  actions 
to  quiet  tax  titles,  for  the  sufficient  reason 
that  the  suit  there  contemplated  Is  to  be 
brought  by  one  holding  a  tax  deed  taken  out 
after  the  time  for  redemption  has  expired. 
The  time  within  which  a  person  suffering  un- 
der disability  may  redeem  is  two  years  after 
the  removal  of  the  disability.  The  county 
auditor,  however,  having  no  authority  to  de- 
termine whether  a  landowner  Is  sufCerlng  un- 
der disability  or  not,  must,  when  requested, 
issue  the  tax  deed  after  the  expiration  of 
two  years  from  date  of  sale.    Lancaster  v. 


Da  Hadway,  97  Ind.  666.  But  it  Is  clear  thaf 
if  the  time  within  which  the  owner,  by  rea- 
son of  his  disability,  may  redeem,  has  not 
expired,  there  can  be  no  quieting  of  title- 
against  blm  by  the  bolder  of  such  a  tax  deed. 
Persons  who  redeem  after  their  disablUtie* 
cease  may,  of  course,  redeem  on  the  same 
terms  as  other  persons  who  are  without  disa- 
bilities, and  who  therefore  redeem  within  two 
years  from  date  of  sale.  Schissel  v.  Dickson, 
129  Ind.  139,  28  N.  E.  540;  RIstlne  v.  Johnson 
(at  last  term)  41  N.  E.  538,  42  N.  E.  310.  The 
conclusions  of  the  court,  therefore,  that  ap- 
pellee's tax  lien  should  be  foreclosed,  and  the 
appellant's  land  sold  to  pay  the  same,  was 
unauthorized,  as  was  also  the  judgment  that, 
unless  appellant  should  satisfy  the  lien  with* 
In  90  days,  the  appellee  should  have  execu- 
tlon  and  order  of  sale  Issued  upon  the  de- 
cree. The  statute  gives  appellant  two  year» 
after  the  removal  of  his  disability  within 
which  to  redeem  his  land,  and  the  courts  can- 
not take  that  time  from  him. 

The  appellant,  under  the  issues  and  find- 
ings, is  also  entitled  to  possession  of  the  land.. 
Appellee's  lien  does  not  carry  with  it  the 
right  to  possession.  It  may  be  true  that,  the 
land  being  abandoned  by  the  owner  at  the 
time  of  the  issue  of  the  tax  deed,  the  appel- 
lee might  take  jpossesslon  under  color  of  sucb 
title,  and  make  the  improvements  found  by 
the  court;  and  hence  might,  under  section 
8621,  Rev.  St  1894  (section  203  of  the  tax 
law),  retain  possession  antU  such  improve- 
ments should  be  paid  for.  However  that 
may  be,  the  court  has  found  that  such  im- 
provements are  fully  offset  by  timber  sold 
from  the  land,  and  by  the  rents  and  profits. 
Nothing,  therefore,  remains  due  appellee  but 
his  tax  lien,  and  the  appellant  should  be 
awarded  possession  of  the  land. 

Whether  the  Judgment  for  costs  should  be 
modified,  as  asked  for  by  appellant.  Is  not  so 
clear.  Appellant  Instituted  the  suit  Had 
he  brought  his  action  simply  for  possession, 
he  would  have  recovered  all  costs  with  his 
Judgment.  But  one  purpose  of  his  action 
was  to  cancel  the  tax  lien,  and  recover  dam- 
ages for  waste,  and  for  rents  and  profits.  In 
this  he  failed.  Each  party  is  entitled  to  costs 
In  the  trial  court  upon  the  Issues  In  which  he 
should  there  have  succeeded,— Appellant  as 
to  possession,  foreclosure  of  tax  lien,  and 
sale  of  land;  and  appellee  as  to  cancellation 
of  the  lien.  The  Judgment  is  reversed,  with 
costs  of  appeal,  and  the  court  Is  Instructed  to 
modify  Its  Judgment  and  decree  in  accord- 
ance with  this  opinion. 


(14S  Ind.  in> 
OLLBMAN  T.  OLLEMAN. 
(Supreme  Coort  of  Indiana.    Dec.  20. 1895.) 

DivoBOS — Cbubl  Trbatmsnt— AMBHDmsT  or 

Answkb. 

In  an  action  for  divorce  ob  the  ground  cf 

cruel   treatment,   defendant   having   answered 

that  he  struck  plaintiff  in  self-defenBe,  it  warn 

not  error  to  permit  an  amendment  to  th«>  an- 
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«wer,  pending  the  trial,  aneKing  that  defendant 
was  informed  of  the  aduTterons  condaet  of 
4>la!ntiff.  and  that  he  inquired  of  plaintiff  aa  to 

rthe  truth  of  the  report,  whereupon  plaintiff,  ad- 
mitting the  tmth  thereof,  attaclced  defendant 
•o  that  defendant  waa  compelled  to  strike 
4>Iaintiff  in  self-defenae,  aa  such  amendment 
was  not  a  plea  of  adultery,  but  an  assertion 
•of  facta  to  sustain  the  claim  of  self-defenae. 

Appeal  from  circuit  coart,  Morgan  county; 
George  W.  Grubba,  Judge. 

Action  by  Amanda  M.  Olleman  against  Exva, 
A.  Olleman  for  divorce.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  appeaU. 
Affirmed. 

E.  E.  Stevenson  and  O.  Matthews,  for  ap- 
pellant O.  Staley,  W.  B.  Harrison,  and  Wil- 
lis HIckam,  for  appellea 

HOWARD,  3.  This  waa  an  actlcm  brought 
t>y  the  appellant  against  the  appellee  for  di- 
vorce and  alimony  on  the  ground  of  cruel 
treatment  The  charge  of  cruel  treatment  Is 
directed  almost  wholly  to  the  occasion  of  a 
-violent  quarrel  between  the  parties  on  the 
28tta  day  of  July,  1894.  To  this  charge  there 
was  an  answer  In  general  denial;  also  a  spe- 
cial answer,  averring  that  appdlee  only  struck 
appellant  In  s^-defense,  and  after  she  had 
Tlolently  attacked  and  paiufnlly  Injured  him. 
IThere  was  a  third  answer,— that  the  suit  was 
t>rought  by  reason  of  a  conspiracy  between 
appellant  and  her  daughter  and  son-in-law, 
who  wished  to  get  control  of  appellee's  prop- 
•erty.  A  demnrrer  was  overruled  to  the  sec- 
ond paragraph  of  answer,  and  sustained  to 
the  third.  After  the  submission  of  the  cause 
■to  the  court,  and  pending  the  trial,  the  appel- 
lee, by  leave  of  court,  and  over  the  objection 
•of  appellant  filed  a  fourth  paragraph  of  an- 
-swer,  to  which  a  demurrer  was  overruled. 
This  last  ruling  is  assigned  as  error.  The 
fourth  paragraph  of  answer.  In  addition  to  the 
facts  averred  in  the  second  paragraph,  stated 
-that  on  said  28th  day  of  Jnly,  1894,  when  said 
■acts  of  cruelty,  as  charged,  occurred,  and  pre- 
vious thereto,  appellee  had  been  informed  by 
credible  persons  that  appellant  had  on  the 
10th  day  of  July,  and  at  divers  other  times 
■during  the  previous  four  months,  been  guilty 
of  lecherous  and  adulterous  conduct  with  a 
.person  named,  and  that  on  said  28th  day  of 
■Jnly  appellee  inquired  of  appellant  aa  to  the 
truth  of  such  report,  whereupon,  it  Is  averred, 
the  appellant  became  enraged  with  appellee, 
and,  admitting  the  truth  of  the  report  against 
her.  attacked  bim  In  a  violent  manner,  de- 
-tailed  in  this  paragraph  of  answer,  so  that 
appellee  was  compelled  to  strike  appellant  In 
his  own  self-defense,  which  he  says  Is  the 
only  assault  ever  made  by  him  upon  her. 
Counsel  for  appellant  say  that  this  fourth  par^ 
agrnpb  of  answer  is  an  attempt  by  appellee 
to  plead  adultery  on  the  inrt  of  appellant  as 
41  defense  to  the  charge. of  cruel  treatment 
-made  by  her,  and  that  the  plea,  as  made,  is 
insufficient  for  the  purpose  intended.  Coun- 
sel for  appellee,  on  the  contrary,  say  that  the 
-.fourth  paragraph,  of  answer  is  but  09  elabora- 


tion of  the  defense  set  np  In  the  second  para- 
graph, namely,  the  plea  of  self-defense,  giv- 
ing a  full  statement  of  the  facts  leading  up 
to  the  quarrel  between  the  parties.  Counsel 
contend,  in  addition,  that  the  communication 
to  appellant  by  her  husband  of  the  reports 
against  her,  and  his  Inquhry  of  her  as  to  their 
truth,  with  the  erpresslon  of  her  anger  in  re- 
turn, and  her  consequent  assault  upon  him, 
and  his  acts  in  self-defense,  were  all  parts  of 
the  same  transaction,  and  that  proof  of  all  the 
acts,  circumstances,  and  words  attending  the 
same  should  have  been  admitted  under  the 
second  paragraph  of  answer,  but  that  as  the 
oohrt  deemed  said  second  paragraph  insuffl- 
deot  for  such  purpose,  it  was  not  error  to 
file  the  additional  and  fuller  fourth  paragraph 
of  answer,  under  which  the  words  as  well 
as  the  acts  attending  the  quarrel  might  be 
proved.  We  think  counsel  for  appellant  mis- 
apprehended the  scope  and  purpose  of  the 
fourth  paragraph  of  answer.  It  is  not  an 
averment  of  adnltery  on  the  part  of  appellee, 
but  a  plea  setting  up  facts  going  to  show  self- 
defense  in  answer  to  a  charge  of  assault 
against  him.  As  such  a  plea  it  was  sufficient 
and  it  was  not  error  toe  the  court  to  overrule 
the  demurrer  thereto.  The  weight  to  be  giv- 
en to  any  evidence  adduced  under  the  para 
graph  was  for  the  trial  conrt  to  determine 
The  Judgment  is  affirmed. 


HARTWIG  et  al.  T.  SOHIBFBR.* 
(Supreme  Court  of  Indiana.    Dec  19,  1895.) 

^II^LS  — OOIfSTBirOTIOir  —  FABOI.      EVIDEHOK  — 

BIGHT    OF    DEVIBEK— iXECTION — BEVISW 

ON   APPEAL. 

1.  Parol  evidence  is  admissible  to  identify 
"my  life  insurance  policy,  amounting  to  81,000,  • 
which  testator  ordered  to  be  paid  to  his  exec 
ntor  to  carry  out  the  provisions  of  the  will. 

2.  Testator  devised  his  real  estate  in  spe- 
cific parcels  to  bis  children,  directing  that  any 
balance  remaining  after  paying  his  debts,  etc.. 
should  go  to  liqnidate  a  debt  on  the  property  of 
C,  and  in  another  item  ordered  "my  life  in- 
surance policy,  amounting  to  $1,000,"  to  be 
paid  to  his  executor  to  carry  out  the  provisions 
of  the  will.  There  was  evidence  that  testator 
regarded  the  policy,  which  was  payable  to  his 
children,  as  his  own;  that  it  was  in  his  posses- 
sion; and  that  he  had  generally  paid  the  pre- 
miums thereon.  Held,  that  the  children,  having 
elepted  to  talce  as  devisees,  must  yield  their 
interests  in  the  policy  to  the  puri>oses  named  in 
the  will. 

3.  Where  a  complaint  against  several  de- 
fendants is  held  good  on  demurrer,  a  defendant 
who  filed  no  separate  demurrer,  and  did  not 
assign  as  error  that  the  complaint  was  insuffi- 
cient as  to  him,  cannot  raise  such  objection  In 
his  brief. 

Appeal  from  circuit  court,  Allen  county;  B. 
O'Rouke,  Judge. 

Action  by  Caroline  S.  Schlefer  against  Her- 
man H.  Hartwlg,  administrator  of  the  estate 
of  George  F.W.  Schlefer,  deceased,  and  others 
to  construe  a  wilL  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

.Breen  &  Morris,  for  appellants.  T.  B.  Bt 
Uson  and  O.  K.  Kubn,  for  appellaa.     .     . 

*  Bnperseded  by  oplaton.  M  N.  B.  Tt. 
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HOWARD,  J.  This  was  an  actton  to  con- 
strue a  will,  and  to  compel  distribution  in  ac- 
cordance tberewitb.  George  F.  W.  Schlefer, 
by  bis  last  will,  devised  lils  real  estate  in  spe- 
dflc  parcels  to  bis  cblldren,  Caroline  Haber- 
kom,  Margaret  Swartz,  Sopliia  Bremer,  and 
Cbarlea  W.  Scblefer,  and  made  certain  be- 
quests to  bis  grandctilld,  Lorenz  Scbiefer,  only 
cbild  of  George  W.  Scblefer,  deceased,  and  to 
otber  parties.  By  tbe  teotb  item  of  bis  will  be 
directed  tbat  out  of  any  balance  tbat  migbt 
remain  after  paying  his  debts,  tbe  beguests  pre- 
viously made,  and  tbe  expenses  of  administer- 
ing bis  estate,  bis  executor  should  liquidate,  as 
far  as  possible,  tbe  debt  remaining  on  tbe  profH 
erty  of  appellee,  Caroline  S.  Scblefer,  wife  of 
bis  son  Cbarles.  The  ninth  item  of  this  will 
Is  as  follows:  "My  life  insurance  policy, 
amounting  to  one  thousand  dollars,  I  bweby 
order  to  be  paid  to  my  executor,  to  carry  out 
this,  my  last  will."  On  May  17, 18d4,  appeUee 
filed  a  petition  In  tbe  matter  of  the  estate  of 
said  George  F.  W.  Scblefer,  in  which  sbe 
avers,  after  stating  tbe  above  facts,  that  said 
Schlefer  died  a  few  days  after  making  tbe 
above-mentioned  will,  a  copy  of  which  she  sets 
out  in  tbe  petition;  that  tbe  children  of  said 
Scblefer  iiad  accepted  tbe  provisions  of  said  will 
in  their  favor,  and  were  then  in  possession  of 
tbe  property  respectively  devised  to  them;  tbat 
some  time  prior  to  the  death  of  tbe  said  Gecnrge 
F.  W.  Schlefer  the  Mutual  Life  Insura"nce  Com- 
pany of  New  York  issued  a  policy  of  Insurance 
on  bis  life,  payable,  at  bis  death,  to  bis  wife, 
if  living,  or,  if  dead,  to  her  children;  that  said 
Schlefer  bad  always  kept  possession  of  this 
policy,  and  regarded  it  as  bis  own  property, 
and  had  no  otber  insurance  on  his  life;  tbat 
after  the  death  of  said  Schlefer  his  children— 
their  mother  being  dead— and  his  grandchild 
had  collected  and  divided  among  them  the 
amount  due  on  said  policy;  that  the  assets  of 
the  estate  of  George  F.  W.  Schlefer,  without 
including  tbe  amount  of  {be  said  policy  of  in- 
surance, would  be  insufficient,'  after  paying  the 
debts  and  legades,  to  liquidate  any  portion  of 
tbe  mortgage  of  $950  on  appellee's  property. 
Which  is  the  debt  mentioned  in  tbe  tenth  item 
of  said  will;  that  all  the  property  of  said 
Sclilefer  had  been  received  by  bis  executor  ex- 
cept the  real  estate  devised  as  aforesaid  to  bis 
children;  tbat  the  only  children  of  the  wife 
of  said  Scblefer  were  the  said  Charles  Schlefer, 
Caroline  Halierkom,  Margaret  Swartz,  Sopliia 
Bremer,  and  George  W.  Schlefer;  that  said 
George  W.  Schlefer  died  after  the  death  of  his 
mother;  tbat  Herman  H.  Hartwig  was  admin- 
istrator of  the  estate,  and  said  Lorenz  Schlefer 
the  only  child  of  George  W.  Scblefer,  deceased. 
The  prayer  of  the  petition  is  that  the  persons 
who  received  the  proceeds  of  said  policy  of 
insurance  should  account  therefor  to  the  said 
administrator  of  the  estate  of  George  F.  W. 
Scblefer.  On  tbe  oven'uling  of  demurrers  to 
tbe  complaint  the  cause  was  submitted  to  the 
court  on  answers  In  general  denlaL  The  de- 
cree of  the  court  was  substantiaUy  In  accord- 
ance with  tbe  prayer  of  the  complaint.    The 


assignments  of  error  reUedupon  by  appellants 
relate  to  the  sufficiency  of  the  petition  or  com- 
plaint, and  to  the  overruling  of  the  appellants' 
motion  for  a  new  trial  and  of  tbe  motion  for 
judgment  in  their  favor. 

Counsel  for  appellants  contend  that  the  com- 
plaint is  insufficient,  for  tbe  reason  tbat  it  dis- 
closes that  the-  life  insurance  policy  referred  to 
in  item  9  of  the  will  was  not  In  fact  the  prop- 
erty of  tbe  testator;  that  it  was  made  in  favor 
of  his  wife,  and  on  her  death  belonged  to  her 
children,  but  that  the  vacCa  of  the  will  do  not 
show  this  fact,  and  hence  tbe  children  are  not 
called  upon  to  elect  as  to  which  they  will  take, 
—tbe  provisions  made  for  them  in  the  will  or 
theb:  interest  in  the  Insurance  policy;  In  other 
words,  tbat  they  can  keep  both.  Counsel  state 
their  position  in  these  words:  "Tbe  doctrine  of 
election,  as  applied  to  wills,  la  this:  If  a  tes- 
tator disposes  of  property  not  bis  own,  and 
gives  a  benefit  to  tbe  person  to  whom  tbat 
property  belongs,  the  devisee  or  legatee  accept- 
ing  the  benefits  so  given  blm  must  make  good 
the  testator's  attempted  disposition  of  sudi 
person's  property.  1  Jarm.  Wills  (Blgelow's 
Ed.)  443.  We  do  not  for  a  moment  dispute 
that  this  is  the  law,  Imt  simply  say  tbat  It 
has  not  the  slightest  application  to  the  case 
before  the  court  Our  position  is  this:  (1) 
The  words  of  the  will  do  not,  in  themselves, 
make  a  case  for  an  election.  (2)  Parol  evi- 
dence cannot  be  admitted  to  show  an  inten- 
tion on  tbe  part  of  the  testator  not  expressed 
In  his  will."  We  think  it  very  clear  that  tbe 
testator,  in  his  wUl,  assumes  to  be  tbe  owner 
of  the  insurance  policy.  He  calls  it  his  policy, 
and  proceeds  to  dispose  of  it  as  a  part  of  his 
estate.  It  therefore  appears  from  tbe  terms 
of  the  will  itself  that  his  devises  and  bequests 
are  made  on  the  presumption  that  the  dev- 
isees, in  accepting  the  provisions  made  for 
them  by  him,  shall  yield  their  interests  in  the 
policy,  if  any  they  have,  to  the  uses  and  pur- 
poses named  by  him  in  the  very  will  under 
which  they  claim.  They  receive  the  benefits 
given  them  in  tbe  will  on  condition  that  they 
shall  suffer  tbe  proceeds  of  the  policy  to  be 
disposed  of  as  in  the  will  directed.  The  Inten- 
tion of  the  testator  is  not  here  in  doubt,  but 
clearly  expressed,  namely,  to  have  the  pro- 
ceeds of  the  life  insurance  policy  paid  to  his 
executor,  in  order  to  carry  out  the  provisions 
of  his  wIlL  No  evidence,  parol  or  written,  Is 
needed  to  render  this  intention  perfectly  clear. 
It  Is  found  In  the  words  of  tbe  will  Itself. 
It  may  be  necessary,  however,  to  Identify  the 
Insurance  policy,  called  in  the  will  "my  life 
Insurance  policy";  as,  If  he  had  said,  "I  give 
my  grey  horse  to  my  friend  John  Smith,"  it 
might  be  necessary  to  Identlfjr  the  grey  horse 
and  the  legatee,  John  Smith.  Coonsel's  cita- 
tion from  McAlister  t.  Butterfield,  31  Ind. 
25,  is  here  in  point:  "In  tbe  case  of  Mann 
T.  Mann's  Bx'rs,  1  Johns.  Cb.  231,  Chancellor 
Kent,  in  delivering  the  opinion,  said:  'It  Is  a 
well-settled  role,  tbat  seems  not  to  stand  In 
need  of  moch  in-oof  or  Illustration,  for  it  runs 
through  all  the  books  from  Cheyney's  Oaso 


Digitized  by 


Google 


Ind.) 


DAVIS  V.  NATIONAL  FOBGE  &  IKON  CO. 


478 


[B  Cok6,  "68}  dotni  to  this  day,  ttuA  parol 
eyldence  cannot  be  admitted  to  snpply  or  con- 
tradict, enlarge  or  vary,  the  words  of  a  wlU, 
nor  to  explain  the  Intention  of  tbe  testator. 
except  iu  two  specified  cases:  (1)  Where 
there  Is  a  latent  ambiguity  arising  dehors  the 
will  as  to  the  person  or  subject  meant  to  be 
described;  and  (2)  to  rebut  a  resulting  trust 
All  the  cases  profess  to  proceed  on  one  or  the 
other  of  those  grounds.' "  So,  also,  in  Red- 
fleld  on  Wills  (page  745).  It  Is  said:  "It  Is 
undeniable  that  parol  evidence  is  receivable, 
to  the  same  extent  as  In  other  cases,  In  aid  of 
the  construction  of  written  Instruments;  1.  e. 
to  show  tbe  condition  of  the  subject-matter 
and  the  surrounding  circumstances  so  f&r  as  to 
place  the  court  In  tbe  position  of  the  testator. 
But  the  Intent  must  appear  by  the  words  of 
the  will,  with  the  aid  o'f  allowable  coustmc- 
tloD,  or  it  cannot  be  regarded  in  determining 
the  question  of  election."  So,  too,  in  the  well- 
considered  case  of  Chappell  t.  Society,  8  Ind. 
App.  856,  29  M.  B.  821,  dtlng  nnmerouB 
authorities,  Robinson,  O.  J.,  speaking  for  the 
court,  said:  "Tbe  authorities  seem  to  settle 
tbe  rule  in  tbe  construction  of  a  will  to  be 
that,  in  looking  for  tbe  Intention  of  the  testa- 
tor, Burronnding  circumstances  may  be  taken 
into  consideration,  but  that  extrinsic  evidence 
will  not  be  received  to  vary,  contradict,  or  con- 
trol the  terms  of  a  will;  yet  that  evidence  of 
surrounding  drcnmstances,  of  the  subject-mat- 
ter of  the  devise,  and  the  person  to  be  bene- 
fited thereby,  Is  recelvaUe  to  enable  tbe  court 
to  determine  both  the  subject  and  object  of 
a  testator's  bounty.  And  for  the  purpose  of 
determining  the  object  of  a  testator's  boun- 
ty, or  the  subject  of  disposition,  a  court  may 
inquire  into  every  material  fact  relating  to 
the  person  who  claims  under  the  will,  and  to 
tbe  property  which  Is  claimed  as  the  subject 
of  dlspoBition,  and  to  tbe  circumstances  of  the 
testator  and  his  family  and  afCalrs,  for  tbe 
purpose  of  enabling  the  court  to  identify  tbe 
person  or  thing  intended  by  the  testator." 
See,  also,  Moore  v.  Baker,  4  Ind.  App.  115, 
80  N.  E.  629.  The  Intention  of  the  testator 
to  dispose  of  the  proceeds  of  the  Insurance 
policy  is  clear  from  the  terms  of  the  will, 
and  tbe  appellants,  electing  to  take  the  bene- 
fits provided  for  them  in  the  will,  cannot  be 
heard  now  to  deny  the  right  of  tbe  testator 
to  make  such  disposition  of  the  policy  as  if 
it  were  bis  own.  Parol  proof  will  be  admit- 
ted, not  to  determine  the  Intention  of  tbe  tes- 
tator, but  to  identify  the  insurance  ixdlcy 
named  in  the  will.  The  complaint,  therefore, 
was  not  subject  to  the  demurrers  urged 
against  K. 

It  Is  said  that  in  any  event  tbe  complaint 
cannot  be  held  good  as  against  tbe  appellant 
Herman  H.  Hartwig,  as  administrator  of  tbe 
estate  of  George  W.  Schlefer;  that  neither 
said  administrator  nor  his  said  estate  receiv- 
ed anything  under  tbe  Willi  bat  that  he  has  an 
Interest  in  the  proceeds  of  the  insurance  pol- 
icy; that  he  bas,  therefore,  no  election  to 
make.    Even  if  this  contention  were  true,  It 


woold  now  be  imavaHable,  for  tbe  reason  that 
said  administrator  filed  no  Bei>arate  demurrer 
to  the  complaint,  and  does  not  here  assign 
as  error  that  the  complaint  is  Insufficient  as 
to  him.  The  complaint  being  good  as  to  the 
appellants  who  objected  to  its  sufficiency,  the 
objection  here  made  as  to  blm  in  tbe  bri^ 
cannot  be  considered.  Besides,  tbe  adminis- 
trator but  holds  his  share  of  the  proceeds  of 
the  policy  to  turn  the  same  over  to  tbe  son 
and  only  heir  of  his  decedent,  which  son  Is 
also  a  legatee  under  the  will;  and  it  is  there- 
fore plain  that  the  complaint  is  substantially 
good  also  as  to  said  administrator  and  said 
minor  heir.  A  judgment  will  not  be  reversed 
when  the  court  can  see  that  a  just  decision 
bas  been  reached. 

As  to  the  contention  that  a  new  trial  should 
have  been  granted  for'  failure  of  evidence  to 
sustain  the,  material  allegations  of  the  com- 
plaint, we  find,  on  examination,  that  there  is 
evidence  sufficient  for  tbe  purpose.  The  tes- 
tator generally,  if  not  always,  paid  tbe  pre- 
miums on  the  policy,  and  spoke  of  it  as  his 
own,  and  undoubtedly,  as  we  think  the  evi- 
dence shows,  regarded  the  policy  as  a  provi- 
sion for  his  wife  and  children,  and  hence  aa 
a  part  of  his  estate. 

It  is  said  that  there  was  no  evidence  to  sup- 
port the  finding  of  the  court  that  the  value  of 
tbe  policy  was  $962.26,  while  the  evidence 
shows  that  it  was  a  Utile  less  than  $1,000. 
This  is  a  small  matter,  but,  as  the  recovery 
from  appellants  Is  thereby  made  the  less,  they 
are  in  no  position  to  complain  of  the  error  if 
it  were  one. 

Other  errors  are  complained  of,  but  they  ars 
not  materlaL  We  think  that  tbe  court  ar- 
rived at  a  just  conclusion.  The  judgment  is 
affirmed. 


(143  Ind.  142) 
DAVIS  V.  NATIONAL  FORGE  &  IRON  CO. 
(Supreme  Court  of  Indiana.     Dec.  18,  1895.) 
BtUi  or  Exceptions— Time  or  Filing. 
A  bill  of  exceptions  not  filed  till  after 
the  statntory  time  is  not  rendered  sufficient  Iqr 
a  statement,  signed  by  tlie  judge,  following  Iiis 
signature  to  the  bill,  that  tbe  bill  wag  presented 
to  him  on  a  certain  date,  which  was  within  the 
time  allowed  for  filing  1^  as  the  statute  requires 
that  such  statement  shall  be  contained  in  the 
bill. 

Appeal  from  circuit  court.  Lake  county;  A. 
O.  Agnew,  Special  Judge. 

Action  by  Rachael  Davis  against  the  Na- 
tional Forge  &  Iron  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Isra^  Cowen  and  C.  N.  Morton,  for  appel- 
lant W.  O.  Johnson  and  F.  Crumpacker,  for 
appellee. 

McOABB,  J.  This  was  an  nnderflllng  dalm 
by  the  appellant,  in  proceedings  in  attachment 
against  the  appellee,  amounting  to  over  $32,- 
000.  Tbe  issues  joined  were  tried  by  the 
court,  resulting  in  a  general  finding  for  the 
defendant,  upon  which    the  court    rendered 
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Jndgment  orer  the  plalntllTa  motion  for  a  new 
trial.  The  only  error  assigned  calls  In  ques- 
tion the  action  of  the  court  In  oyermllng  ap- 
pellant'B  motion  tor  a  new  trial.  The  only 
reasons  assigned  in  the  motion  tor  a  new  trial 
are  that  (1)  the  Judgment  of  the  court  Is  not 
snstalned  by  sufficient  evidence; .  (2)  the  Judg- 
ment of  the  court  Is  contrary  to  law;  (3)  the 
judgment  of  the  court  Is  contrary  to  the  evi- 
dence; and  (4)  the  court  erred  in  rendering 
jndgment  for  the  defendant  We  would  be 
Justified  In  affirming  the  judgment  on  the 
grotmd  that '  none  of  the  causes  or  reasons 
specified  in  the  motion  are  reasons  or  grounds 
for  a  new  trial.  Rosenzwelg  t.  Frazer,  82 
Ind.  842;  Rodefer  v.  Fletcher,  89  Ind.  663. 
But,  assuming,  without  deciding,  that  such 
epedflcatlons  constltote  legal  reasons  or  causes 
for  granting  a  new  trial,  the  determination  of 
the  questions  raised  by  them  requires  an  ex- 
amination of  the  evidence.  The  motion  for 
a  new  trial  was  overruled  on  August  3,  1892, 
when  60  days'  time  was  given  the  plaintiff  to 
file  a  bill  of  exceptions.  On  October  7,  1892, 
what  purports  to  be  a  bill  of  exceptions  was 
filed  in  the  clerk's  office  below,  purporting  to 
Incorporate  the  evidence  Into  the  same.  This 
was  several  days  after  the  expiration  of  the 
60  days  allowed.  The  bill  purports  to  have 
been  signed  by  the  trial  judge  on  October  5, 
1892.  That  was  several  days  after  the  expi- 
ration of  the  60  days  allowed.  But  after  the 
signature  of  the  Judge  to  the  bill  follows  a 
statement  by  him  that  the  bill  of  exceptions 
had  been  presented  to  him  by  the  plaintiff  on 
September  28,  1892,  and  that  time  was  taken 
to  examine  the  same.  This  statement  is  sign- 
ed by  the  Judge,  but  It  does  not  purport  to  be 
in  the  bill  or  a  part  of  It,  but  follows  after 
the  signature  of  the  judge  In  the  bill.  If  this 
statement  had  been  in  the  bill  It  would  have 
been  In  time,— that  Is,  within  the  60  days  al- 
lowed,—and  the  bin  thereafter  filed  would 
have  become  a  part  of  the  record,  though  filed 
long  after  the  expiration  of  the  60  days  allow- 
ed. But  the  statote  requires  this  statement 
to  be  contained  in  the  bill  of  exceptions,  and 
not  Indorsed  or  attached  to  it.  Cornell  v.  Hol- 
lett  (Ind  Sup.)  40  N.  E.  132;  Wood  v.  Car 
Co.,  136  Ind.  598,  36  N.  E.  282;  Ayers  v. 
Armstrong  (Ind.  Sup.)  41  N..B.  522.  The 
presumption  is  that  the  judgment  of  the  trial 
court  Is  right  until  the  contrary  Is  made  af- 
firmatively to  appear  by  the  record.  The  evi- 
dence being  required  to  make  good  the  charge 
in  the  assignment  of  errors  against  the  Judg- 
ment, and  the  evidence  not  being  in  the  rec- 
ord, the  judgment  most  be  affirmed.  Judg- 
ment afflnned. 

(143  Ind.  St) 

MONTGOMERY  v.  OLDHAM.* 

(Supreme  Court  of  Indiana.     Dec  12.  1895.) 

BibSOTlOBB  — Ballot  Markbd  bt  Poll  Ctxass— 

COKTISTXD  ElKOTIOK. 

1.  Rev.  St  1894,  {  6244,  provides  that  any 
voter  who  declares  that,  through  inability  to 
read,  he  !■  unable  to  mark  his  ballot,  may  have 

IBebearing  denied. 


It  prepared  by  the  poll  derka.  Held,  that 
where  a  voter  who  could  not  read  stated  that 
he  could,  but  asked  the  poll  clerks  to  prepare  hia 
ballot  and  they  did  so,  the  ballot  was  proper- 
ly received. 

2.  Under  Rev.  St  1894.  (  6313,  providing 
that  no  election  shall  be  set  aside  for  illegal 
votes  unless  the  number  thereof  given  to  tit* 
contestee,  if  taken  from  him,  would  reduce  the 
numl>er  of  hia  legal  votes  below  the  number  of 
legal  votes  given  to  some  other  person,,  an  elec- 
tion will  not  be  set  aside  because,  by  adding  to- 
the  number  of  votes  counted  tor  contestant 
votes  which  were  Improperly  rejected,  the  re- 
sult would  be  a  tie.  Oiml>el  v.  Green,  33  N.  B.- 
964,  34  N.  B.  217.  and  134  Ind.  628,  dlatfat- 
guisbed. 

Appeal  from  dnmlt  court  Fayette  countyr 
S.  F.  Swift  Judge. 

Proceeding  by  George  W.  Oldham  to  con- 
test the  election  of  Franklin  P.  Montgomery 
to  the  office  of  township  trustee  of  Jennings 
township.  From  a  Judgment  In  favor  of  th« 
contestant  the  contestee  appeals.    Reversed. 

McKee,  Little  &  Froet;  for  appellant  Flom 
&  Broaddua  and  Ronben  Oonner,  for  appellee. 

McCABB,  J.  The  appelant  and  one  Sam- 
nel  H.  Helvle  were  opposing  candidates  for 
the  office  of  township  trustee  of  Jennings 
township,  In  Fayette  county.  In  this  state,  at 
the  September  election  In  1804.  The  election 
board  counted  for  appellant  99  votes  and  for 
said  Helvle  98  votes,  and  Issued  a  certlflcat» 
of  election  to  the  appellant  Within  the  tlm» 
allowed  for  contest,  the  appellee,  who  was  a 
voter  In  said  township,  began  proceedings  ti> 
contest  the  election  of  said  appellant  before 
the  board  of  commissioners  of  Fayette  couu' 
ty.  On  the  trial  of  the  contest  the  board  of 
commissioners  found  that  there  was  a  tie- 
vote  between  the  appellant  and  said  Helvle^ 
adjudged  and  declared  that  neither  of  tlien» 
was  elected,  and  adjudged  the  costs  against 
the  appellant,  Montgomery.  From  this  judg- 
ment he  aiipealed  to  the  B^yette  circuit  court., 
where  a  trial  resulted  In  a  special  finding  by 
the  court,  on  which  It  stated  its  conclusions 
of  law  favorable  to  the  view  taken  t^  the- 
commissioners'  court  The  conclusion  was 
that  the  election  had  resulted  in  a  tie,  and  s 
judgment  was  rendered  setting  aside  the  cer- 
tificate of  election  Issued  to  the  appellant 
and  for  costs  In  favor  of  the  appellee,  fron^ 
which  this  appeal  is  prosecuted.  The  errors 
assigned  call  In  question  the  correctness  oT 
the  conclusions  of  law. 

It  appears  from  the  facts  found  by  the- 
court  that  there  were  but  two  candidates  for 
the  office  of  trustee  of  Jennings  township,— ^ 
the  appellant,  Montgomery,  who  was  eligible^ 
and  said  Helvle,  candidate  for  the  same  of- 
fice, and  that  he  was  also  eligible,— and  that 
there  was  but  one  voting  precinct  In  said 
township;  that  a  successor  to  the  then  la- 
cnmbent  of  said  office  was  to  be  elected  st 
said  election,  the  names  of  both  candidates 
being  properly  printed  on  the  local  ballot  iii' 
the  respective  lists  of  candidates  of  the  ie» 
spectlve  parties  for  said  township;  that  only 
201  bailots  were  cast  in  said  township  at  saiA 
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election;  fbat  said  election  board  coanted  tor 
«ald  HelTle  88  votes,  and  for  said  Mont- 
.gomery  99  votes,  and  rejected  and  refused  to 
<wunt  for  either  candidate  4  of  said  townstiAp 
iMillots.  The  trial  court  found  such  facts, 
«nd  stated  such  conclusions  of  law  thereon, 
relative  to  three  ot  the  four  rejected  ballota, 
-as  show  that  they  were  Illegal  and  properly 
rejected.  No  question  is  made  as  to  that 
ruling  by  either  party.  That  leaves  for  con- 
«ideratlon  the  legality  of  but  tm>  ballots  or 
votes,— one  rejected  ballot,  and  one  ballot 
that  was  counted.  No  question  Is  made  as 
to  any  other  coimted  ballot  The  court  finds 
that  one  of  them  was  voted  by  one  Clinton 
H.  Parker,  the  other  facts  found  concern- 
ing which,  and  conclusions  of  law  thereon, 
chow  that  he  at  the  time  was  a  qualified  vot- 
er of  the  township.  It  is  further  found  that 
«aid  Parker  went  into  the  election  room 
where  said  election  was  held,  and  requested 
the  poll  clerks  to  prepare  his  ticket  for  him; 
that  he  was  not  physically  disabled,  and, 
when  Interrogated  by  one  of  the  Judges  of 
aald  election,  he  stated  that  he  could  read; 
without  making  any  showing  of  any  necessity 
therefor,  other  than  to  state  that  be  had  no 
confidence  in  his  own  ability  to  properly 
stamp  his  ticket,  on  his  request,  by  direction 
of  the  inspector,  the  poll  clerks  of  such  elec- 
tion stamped  bis  ticket  on  the  square  con- 
taining the  ieagle  (being  the  Repnblicaa  de- 
vice), and  his  ticket,  thus  stamped,  was 
fdaced  in  the  ballot  box,  and  counted  as  one 
vote  for  said  Helvle;  that  in  fact  said  Parker 
was  at  the  time  he  so  voted  unable  to  read 
and  write  the  English  language  intelligently, 
«r  to  read  his  said  ballot,  but  had  not  so  de- 
clared to  said  election  board.  The  court  con- 
cluded, as  matter  oC  law,  that  such  vote  was 
legal,  and  properly  counted  for  Helvle,  the 
Republican  candidate.  We  are  of  opinion 
that  this  conclusion  was  correct 

The  appellant's  contention  Is  that  the  facts 
above  stated  bring  this  vote  within  the  pro- 
visions of  section  45  of  the  election,  law,  pro- 
viding "that  if  any  elector  shall  show  his  bal- 
lot, or  any  part  thereof,  to  any  other  person 
after  the  same  shall  have  been  marked,  so 
as  to  disclose  any  of  the  candidates  voted  for, 
auch  ballot  shall  not  be  deposited  in  the  bal- 
lot boic"  Rev.  St  1894,  {  0241  (Blllott's  Supp. 
f  1867).  It  is  provided  In  the  forty-eighth  sec- 
tion that  "any  elector  who  declares  that  by 
ceason  of  phyrical  disability,  or  inability  to 
read  tbe  BngUsb  language  he  is  unable  to 
mark  his  ballot  may  declare  his  choice  of 
candidates  to  the  poll  clerks,  who  in  the  pres- 
ance  of  the  elector  and  in  the  presence  of  each 
other  shall  prepare  the  ballots  for  voting  in 
the  manner  hereinbefore  provided  and  on  re- 
-qnest  shall  read  over  to  such  elector  the 
names  of  the  candidates  as  marked."  Rev. 
«t  1884,  i  6244  (Elliott's  Supp.  <  1370).  Ap- 
pellant concedes  that  the  provision  Just  quot- 
«d  applies  to  cases  therein  specified,  but  con- 
tends that  It  does  not  apply  to  the  case  made 
ij  the  facts  above  recited,  becanse  the  voter 


in  this  case  did  not  dedare  to  tbe  board  that 
by  reason  of  physical  disability,  or  Inability 
to  read  the  English  language,  he  was  unable 
to  mark  his  ballot  This  position  can  only 
be  maintained  by  ignoring  the  clear  intent  of 
the  statute  by  a  too  strict  adherence  to  Ita 
literal  words.  It  is  the  fact  of  physical  disa- 
bility, or  inability  to  read  the  English  Ian< 
guage,  that  entitles  the  voter  to  the  services 
of  the  poll  clerks  to  prepare  his  ballot  accord- 
ing to  his  direction,  and  not  his  declaration 
of  the  fact  That  is  a  method  tbe  statute  di- 
rects to  t>e  pursued  in  communicating  a 
knowledge  of  the  fact  to  tbe  election  board 
by  the  unable  voter.  But  suppose,  when  the 
voter  comes  into  the  election  room,  the  offi- 
cers can  all  see  that  he  has  neither  hands  nor 
arms,  and,  so  seeing,  the  poll  clerks  at  once 
proceed  to  prepare'  his  ballot  asking  him  for 
whom  and  what  ticket  he  wants  to  vote, 
and,  receiving  his  answers,  mark  It  accord- 
ingly, and  he  votes  it  wHbout  having  made 
any  declaration  as  to  his  disability.  On  a 
contest  over  the  validity  of  such  vote,  it  be- 
ing established  that  his  want  of  hands  and 
arms  made  him  wholly  unable  to  mark  his 
ballot  goes  for  nothing,  according  to  appel- 
lant's counsel  He  must  lose  his  vote  because 
he  did  not  declare  the  fact  to  the  electioa 
officers,  which  they  already  knew.  Such  a 
construction  would  require  substance  to 
yield  to  a  shadow.  It  may  be,  in  this  case, 
the  election  officers  well  Icnew  the  voter, 
Parker,  to  be  wholly  unable  to  read  the  Eng- 
lish language,  and  therefore  unable  to  mark 
his  ticket  so  as  to  express  his  choice.  The 
court  finds  that  that  was  his  condition.  It 
was  the  condition  of  inability  that  the  legis- 
lature Intended  to  form  the  cause  for  an 
exception  to  the  general  rule  that  the  voter 
must  not  show  his  ballot  so  as  to  disclose  the 
names  of  any  candidate  voted  for,  and  not 
the  mere  declaration  of  such  inability.  Other- 
wise the  whole  purpose  and  object  of  the  se- 
cret ballot  law  might  be  evaded  and  frittered 
away.  Many  voters  might  make  the  declara- 
tion of  inability  to  prepare  or  mark  their  tick- 
ets when  such  declaration  was  wholly  untrue, 
and  be  known  to  the  election  board  to  be  un- 
true. And  if  the  declaration  is  controlling. 
Instead  of  the  fact  all  such  voters  can  thus 
be  enabled  to  show  their  ballots  to  others,  as 
filially  prepared  and  voted.  That  part  of  the 
section  requiring  the  voter  to  make  the  dec- 
laration of  his  Inability  is  directory  merely, 
and  not  mandatory.  See  Parvln  v.  WImberg, 
130  Ind.  501-506,  30  N.  E.  700;  Bechtel  v. 
Albin,  134  Ind.  193,  33  If.  B.  967;  Zeis  v. 
Passwater  (at  last  term)  41  N.  E.  706. 

This  leaves  the  only  vote  that  was  reject- 
ed by  the  election  board  about  which  there 
is  any  controversy  for  consideration.  The 
circuit  court,  as  matter  of  law,  upon  the 
facts  found,  concluded  that  that  vote  ought 
to  have  been  counted  for  Helvle.  which 
made  him  an  equal  number  of  votes  with  the 
contestee,  the  appellant  namely,  99,  and 
thereupon  adjudged  that  neither  candidate 


Digitized  by 


Google 


476 


NORTHEASTBEN  BBPOBTBE,  VoL  «J. 


(tiML 


was  elected,  and  that  appellant's  certificate 
should  be  set  aside  and  annnlled,  and  that 
the  appellee  recover  costs.  The  facts  found 
concerning  that  ballot  are  that  It  had  been 
stamped  by  the  voter  on  the  small  square  to 
the  left  of  each  and  all  the  names  of  the  one 
list  of  candidates  upon  such  township  bal- 
lot, including  the  name  of  Samuel  N.  Helvie, 
and  was  not  stamped  on  the  square  inclosing 
the  device  at  the  head  of  sych  ticket,  or  any- 
where else.  For  this  reason  it  is  contended 
that  the  ballot  contained  a  distinguishing 
mark,  which  Justified  the  election  board  in 
rejecting  it,  and  refusing  to  count  it  for  Hel- 
vie. The  ground  on  which  this  contention  is 
rested  is  that  a  proper  construction  of  the  se- 
cret ballot  law  is  that  it  provides  for  but  one 
way  of  voting  a  straight  ticket,— that  is,  for 
the  whole  list  of  candidates,  where  the  list  is 
full,— and  that  method  is  by  stamping  the 
square  containing  the  device  at  the  head  of 
9uch  list  or  ticket  On  the  other  hand,  it  is 
contended  that  a  proper  construction  of  that 
law  is  that  it  provides  two  methods  of  voting 
a  straight  ticket,— one  by  stamping  the 
square  inclosing  the  device,  and  stamping 
nowhere  else,  when  the  list  is  full,  and  the 
other  by  stamping  each  square  to  the  left  of 
the  name  of  each  candidate  on  the  list,  and 
nowhere  else,  as  was  done  in  this  instance. 
Assuming,  without  deciding,  that  both  meth- 
ods of  voting  are  authorized  by  the  statute, 
and  that  the  vote  here  in  question  was  wrong- 
ly rejected,  and  should  have  been  counted 
for  Helvie  by  the  circuit  court,  as  It  was 
counted,  thus  producing  a  tie  between  the 
contestee,  the  appellee,  and.  Helvie,  the  only 
two  candidates  for  the  office,  there  is  another 
reason  why  the  contest  here  must  fail.  One 
section  of  the  statute  concerning  contests 
reads  thus:  "No  irregularity  or  malconduct 
of  any  member  or  officer  of  a  board  of  judges 
or  canvassers  shall  set  aside  the  election  of 
any  person,  unless  such  irregularity  or  mal- 
conduct was  such  as  to  cause  the  contestee 
to  be  declared  elected  when  he  had  not  re- 
ceived the  highest  number  of  legal  votes; 
nor  shall  any  election  be  set  aside  for  illegal 
votes,  unless  the  number  thereof  given  to  the 
contestee,  if  taken  from  him,  would,  reduce 
the  number  of  his  legal  votes  below  the  num- 
ber of  legal  votes  given  to  some  other  per- 
son for  the  same  office."  Rev.  St  1804,  i 
6313  (Rev.  St  1881,  i  4757).  It  U  the  last 
clause  of  the  section  quoted  that  the  appel- 
lant relies  on.  But  the  appellee  contends 
that  it  la  not  applicable  to  the  case  at  bar, 
because  there  were  no  Illegal  votes  taken 
from  the  contestee,  but  the  result  was  pro* 
duced  by  adding  a  vote  to  the  opposing  can- 
didate, which  the  election  board  had  rejected 
and  refused  to  count  for  him,  and  which  vote 
made  the  tie.  It  is  conceded  by  the  learned 
counsel  that  the  express  words  of  the  clause 
forbid  the  setting  aside  of  any  election,  on  a 
contest  for  illegal  votes,  if  the  number  there- 
of taken  from  the  contestee  produces  a  tie; 
that  la,  if  it  does  not  reduce  the  contestee's 


number  bdow  the  number  of  legal  votes  giv- 
en to  some  other  person  f6r  the  same  office. 
Nothing  less  than  this  couM  be  conceded 
with  any  show  of  candor  and  fairness.  It 
seems  to  be  a  clear  and  unavoidable  conclu- 
sion that  the  iwlicy  of  the  statute  quoted  is 
to  prohibit  a  contest  or  the  setting  aside  of 
an  election,  in  the  cases  to  which  the  lan- 
guage of  the  section  applies,  where  such  con- 
test results  only  In  producing  a  tie,  or  in 
showing  that  some  other  person  has  an 
equal  number  of  legal  votes  with  the  con- 
testee. This  policy  is  not  only  wholesome, 
but  Is  founded  on  the  best  of  reasons.  When 
there  is  a  tie.— when  two  or  more  have  the 
highest  and  an  equal  number  of  votes,- it  is 
of  such  small  Interest  to  the  public  which  of 
them  shall  fill  the  office  that  another  section 
of  the  same  statute  makes  the  right  of  either 
to  depend  upon  so  slight  a  thing  as  the  toss 
of  a  copper,  the  drawing  of  cuts  or  lots,  or 
other  act  by  which  the  right  to  the  office  is 
made  to  depend  on  what  happens  without 
human  design  or  forethought,  as  by  chance, 
accident  or  hazard.  Rev.  St  1894,  f  6292 
(Rev.  St  1881,  {  4736).  It  is  perfecUy  clear 
and  plain  that  a  matter  about  which  the  pub- 
lic can  have  no  Interest  namely,  which  of 
the  two  or  more  candidates  with  an  equal 
number  of  iegal  votes  shall  fill  the  office,  and 
a  matter ,  about  which  neither  of  them  can 
have  a  particle  of  interest,  ought  not  to  be- 
come the  subject  of  litigation  in  the  courts. 
The  only  person  in  the  territory  embraced  is 
the  election  district  in  such  a  contest  that 
has  the  slightest  interest  in  its  success  is 
the  present  incumbent  In  this  case  neither 
of  the  candidates  is  that  incumbent.  If  a 
contest  is  to  be  allowed  to  annul  the  certifi- 
cate of  the  contestee  because  another  re- 
ceived an  equal  number  of  legal  votes,  then 
the  result  must  be  to  allow  the  present  io- 
cumbent  to  hold  another  term,  or  until  an- 
other election,  against  which  every  vote  in 
the  township  was  cast  It  therefore  seems 
clear  that  the  provision  is  founded  on  sound 
public  policy. 

It  remains  to  inquire  whether  it  applies  to 
the  present  case.  There  can  be  no  doubt 
that  the  same  policy  which  calls  for  the  ap- 
plication of  the  rule  to  a  case  falling  within 
the  literal  words  of  the  provision  applies 
equally  to  the  facts  of  the  present  case. 
The  only  question  is,  did  the  legislature  in- 
tend to  make  any  difference  in  the  two 
classes  of  cases?  There  can  be  no  good  rea< 
son  suggested  why  the  legislature  should  foc^ 
bid  the  setting  aside  of  an  election  on  a  con- 
test for  illegal  votes  unless  the  number 
thereof  given  to  the  contestee,  if  taken  from 
him,  would  reduce  the  number  of  his  legal 
votes  below  the  number  of  legal  votes  given 
to  some  other  person  for  the  same  office,  and 
in  the  same  provision  permit  the  contestoi^ 
to  wage  a  contest  and  get  the  election  of 
the  contestee  set  aside,  because  some  other 
person  has  an  equal  number  of  votes,  which 
result  is  produced  by  restoring  to  that  per- 
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son  a  rote  or  votes  which  the  election  board 
had  rejected  and  refused  to  count  for  him 
because  they  erroneously  supposed  it  was  an 
illegal  vote.  It  must  have  been  the  intent  to 
prevent  a  contest  or  the  setting  aside  of  an 
election  on  a  question  of  the  legality  of  the 
votes  where  it  results  only  in  producing  a 
tie  of  legal  votes  for  two  or  more  candidates, 
who  have  tlie  highest  and  an  e^ual  number 
of  votes  in  any  case.  In  addition  to  the  rea- 
son already  given  in  support  of  the  policy  of 
the  statute,— that  no  one  but  the  present  in- 
cumbent can  have  any  interest  in  the  suc- 
cess of  such  a  contest,— it  Is  to  be  observed 
that  it  can  never  be  known  that  the  person 
to  whom  the  election  board  has  awarded  the 
certificate  of  election  is  not  the  very  person 
on  whom  the  lot  would  have  been  cast,  had 
they  made  no  mistake  as  to  the  legality  of 
votes,  and  the  tie  had  resulted  by  their  count 
legally  and  correctly  made.  There  might  be 
some  excuse  and  good  policy  In  permitting 
such  a  contest  to  be  waged  if  it  could  be 
Judicially  ascertained  that  the  contestee  Is 
not  the  person  on  whom  chance  would  have 
cast  the  lot,  had  the  board  correctly  decided 
the  legality  of  the  votes  involved,  producing 
before  then^  a  tie,  and  thereupon  have  deter- 
mined the  matter  by  lot.  But  it  Is  contend- 
ed that  the  first  clause  of  the  section  au- 
thorizes a  contest  in  any  case  when  the  con- 
testee has  not  received  the  highest  number 
of  legal  votes.  But  that  is  a  misconception 
of  its  plain  language.  Both  clauses  of  the 
section  are  In  the  negative,  and  are  designed 
to  prevent  contests  in  certain  cases,  not  to 
authorize  them  in  any  case.  But,  if  it  were 
otherwise,  such  a  construction  would  bring 
the  two  clauses  in  direct  conflict  with  each 
other.  That  would  be  against  all  rules  of 
interpretation.  The  construction  of  the  first 
clause  must  be  along  with  that  of  the  second, 
and  by  the  language  of  the  latter  the  former 
Is  necessarily  cut  down  and  limited  or  quali- 
fied in  the  literal  force  of  its  words,  to  some 
extent,  or  the  extent  to  which  their  literal 
meaning  might  be  carried,  as  appellee's 
learned  counsel  impliedly  concede.  There- 
fore the  meaning  of  the  first  must  be  held 
to  be  that  the  irregularity  or  malconduct 
specified  shall  not  set  aside  the  election  un- 
less it  was  such  as  to  cause  the  contestee  to 
be  declared  elected  when  he  had  not  re- 
ceived the  highest  number  of  legal  votes,  pro- 
Tided,  when  the  effect  produced  by  such  ir- 
regularity or  malconduct  Is  removed,  and  the 
same  is  rectified,  it  produces  a  tie  between 
the  cont^tee  and  some  other  person.  This 
construction  of  the  section  is  much  streng^tb- 
ened  by  a  consideration  of  the  latter  clause 
of  section  8317,  Rev.  St  1894  (section  4761, 
Bev.  St.  1881),  which  reads  as  follows:  "And 
If  It  be  proved  that  any  other  person  than 
the  contestee  has  the  highest  number  of  legal 
votes,  such  board  shall  declare  such  person 
elected,  and  certify  the  same  to  the  proper 
officer."  No  provision  for  the  success  of  the 
contest  is  made  where  it  turns  on  the  num- 


ber of  votes,  except  in  the  one  case,  and  that 
is  where  some  other  person  than  the  contes- 
tee has  received  the  highest  number  of  legal 
votes.  Gimbel  v.  Qieea,  134  Ind.  628,  33  N. 
E.  864>  and  34  N.  B.  217,  is  cited  by  appellee  as 
contnuy  to  this  view.  In  that  case  the  at- 
tention of  this  court  was  not  called  to  the 
statute  we  have  been  considering,  and  coun- 
sel in  the  case,  on  both  sides,  seem  to  have 
ignored  its  existence,  though  It  seems  It 
would  have  been  in  jpolnt  and  controlling  in 
the  case.  The  case,  therefore,  to  the  extent 
that  It  is  In  conflict  with  the  conclusion  here 
reached,  must  be  overruled.  It  follows  that 
the  circuit  court  erred  In  its  conclusions  of 
law.  The  judgment  is  reversed,  with  instruc- 
tions to  restate  the  concluslous  of  law  in  ac- 
cordance with  this  opinion,  and  enter  judg- 
ment accordingly. 


(143  Ind.  125) 

TOLEDO,  ST.  li.  &  K..0.  R.  CO.  T. 
WINGATE. 

(Supreme  Court  of  Indiana.     Dec.  18,  1885.) 

Railroad  Comfakibs— Action  for  Personal  Iit 

JUBII8— COMFI.AIMT  BhOWINO  CoNTRIBUTORT 

Neoliobncs — Demurrable. 
A  complaint  in  an  action  for  injuriea 
caused  by  failure  of  defendant  to  stop  Its  train 
at  a  station  long  enough  for  plaintiff  to  alight, 
which  alleges  that  plaintiff  was  acquainted  with 
the  station,  and  knew  that  the  platform  was 
26  inches  below  the  car  steps,  and  that  train- 
men always  assisted  women  to  alight;  that  she 
saw  that  the  train  was  moving  before  she  left 
the  car;  that,  on  reaching  the  platform,  seeing 
that  the  train  was  moving  faster,  and  no  one  to 
assist  her,  she  was  seized '  with  fear  that  she 
would  be  carried  past  her  station,  and  proceed- 
ed down  the  steps,  and  was  thrown  off,— is  de- 
murrable as  showing  contributory  negligence. 

On  rehearing.    Denied. 

For  former  opinion,  see  37  N.  E.  274. 

HOWARD,  J.  Counsel  for  appellee,  in  their 
briefs,  on  the  petition  for  a  rehearing  of  this 
case,  say  that  "the  court  wholly  falls  to  as- 
sign any  force  to  the  allegation  of  the  com- 
plaint that  appellee  'was  stricken  with  dis- 
may and  fright,  and  seized  with  fear  that  she 
would  be  carried  past  her  station,  and  away, 
from  home.'"  It  is  claimed  by  counsel  that 
"this  condition  of  mind  was  caused  by  two 
things,  for  which  the  appellant  was  responsi- 
ble, namely,  the  moving  of  the  train  prema- 
turely, and  the  failure  of  the  trainmen  to 
meet  and  assist  her  to  alight."  The  complaint, 
however,  shows  that  appellee  saw  that  the 
train  was  in  motion  before  she  left  the  Interior 
of  the  car  and  went  upon  the  platform.  She 
was  then  In  a  safe  place.  The  perturbation 
of  mind  which  the  law  will  look  upon  as  an 
excuse  In  one  who,  being  suddenly  called  upon 
to  choose  between  two  dangers,  by  mistake 
selects  the  greato',  can  hardly  apply  to  ap- 
pellee. She  was  In  a  place  of  perfect  safety, 
but  deliberately  walked  Into  a  place  of  danger. 
While  the  appellant  should  have  stopped  Its 
train.  Should  have  provided  a  station  platfbrm 
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within  easy  reach  of  the  car  steps,  and  should 
have. had  some  one  present  to  aid  this  lady, 
loaded  with  l)undies,  as  she  was,  to  descend 
from  the  train  In  safety,  yet  we  can  see  no  ex- 
cuse in  all  tills  for  her  rash  assumption  of 
this  risk  or  danger.  On  the  contrary,  her 
knowledge  of  the  situation  makes  her  negli- 
gence the  gi'eater.  Had-  she  been  an  active 
young  person,  and  without  liaggage  to  impede 
the  free  use  of  her  arms  as  she  descended,  it 
might  be  safe  for  her  to  alight.  We  did  fully 
consider  the  clause  in  the  complaint  as  to  the 
dismay  and  fright  of  appellant,  and  her  fear 
that  she  should  be  carried  past  her  borne;  but 
we  could  see  no  reason  in  this,  nor  can  we 
now,  why  she  should  delilierately  walk  from 
her  place  of  safety  Into  this  manifest  danger.. 
Neither  conid  we  see  then,  nor  can  we  now, 
that  appellant,  however  much  at  fault,  was  to 
blame  for  appellee's  dismay  and  fright.  Ap- 
pellee might  well  be  angry  with  appellant  for 
taking  her  away  from  the  station;  but,  before 
there  could  be  any  room  for  dismay  or  fright, 
some  danger  must  impend.  No  danger  is 
shown  from  which  appellee  was  forced  to  flee. 
She  was  as  safe  in  the  car  as  could  be  any 
passenger  sitting  upon  one  of  the  seats  or 
standing  inside  the  door;  but  she  herself,  with- 
out compulsion  or  even  invitation,  walked  out 
into  the  open  danger. 

Not  is  it  true  tliat  she  did  not  see  and  know 
the  danger  which  she  thus  deltlierately  took 
upon  herself.  The  complaint  shows  that  she 
was  well  acquainted  with  the  side  track,  the 
passage  of  trains,  the  proper  station  for  pas- 
sengei-s  to  alight,  and  that  this  was  the  sta- 
tion at  her  own  home.  She  also  knew  that 
the  trainmen  assisted  ladies  and  children  to 
alight,  and  that  such  assistance  was  necessary 
in  order  to  alight  with  safety;  that  the  sta- 
tion platform  was  26  inches  below  the  car 
step;  "that  passengers,  in  alighting  from  said 
cars,  at  said  point,  were  required  to  make  a 
step  down  of  said  distance  of  26  inches;  and 
that  children  and  female  passengers  could  not 
step  from  the  car  step  to  said  platform  on  ac- 
count of  said  distance  between  them,  but  were 
compelled  to  jump  down  with  both  feet  oft 
the  step  at  once,  or  in  a  manner  so,  to  their 
great  hazard  and  peril,  and  which  they  could 
not  do  If  unassisted,  and  the  car  was  in  mo- 
tion, without  almost  certain  injury."  All  this 
she  knew.  She  also  knew  that  she  was  a 
woman  lncumt)ered  with  her  clothing,  and 
"carrying  with  her  a  goodly-sized  package, 
consisting  of  two  pieces  of  carpet,  rolled  sepa- 
rately, but  lashed  and  tied  together  in  one 
bundle,  and  some  other  small  i>ackages."  In- 
stead, therefore,  of  being  in  a  condition  to  risk 
the  danger  so  apparent  in  her  progress  out 
upon  the  platform  and  down  the  car  steps, 
she  knew  that  she  was  so  hampered  in  her 
freedom  of  movement,  and  in  her  ability  to  use 
her  hands  and  feet,  that  what  might  be  com- 
paratively safe  for  another  to  do  was  danger- 
ous for  her. 

Counsel  next  say  tliat  the  court  invaded  the 
province  of  the  jury  in  drawing  the  inference 


of  contributory  negligence  from  the  facts  plead- 
ed in  the  complaint,  and  the  following  is 
cited  from  Town  of  Albion  v.  Hetrick,  90  Ind. 
545:  That  "it  is  only  when  the  standard  of 
duty  is  fixed  and  certain,  or  where  the  measure 
of  duty  is  defined  by  law,  and  is  the  same  un- 
der all  circumstances,  or  when  the  negUgence 
is  so  clear  and  palpable  that  no  verdict  could 
make  it  otherwise,  that  the  question  of  negU- 
gence becomes  one  of  law,  and  not  of  fact" 
Counsel's  position  here  seems  very  near  to  a 
begging  of  the  question.  We  think  we  have 
shown,  both  here  and  In  the  original  opinion, 
that  appellee's  negligence  "is  so  clear  and 
palpable  that  no  verdict  could  make  it  other- 
wise." Indeed,  in  the  case  at  bar  the  facts  as 
found  by  the  jury  disclose  the  negligence  even 
more  clearly  than  It  is  shown  In  the  complaint. 

Nor  is  it  necessary,  as  counsel  seem  to  as- 
sume, that,  under  the  ruling  here,  it  must  follow 
that  under  all  cU-cumstances  it  will  be  an  act 
of  negligence  for  one  to  enter  upon  or  alight 
from  a  car  while  in  motion.  Some  of  the  courts 
have  held  this  doctrine,  and  even  this  court 
has,  in  certain  cases,  seemed  to  have  gone  to 
that  extent  There  is,  however,  no  such  hold- 
ing here.  The  holding  is  that  appellee,  sit- 
uated and  incimibered  as  she  was,  and  know- 
ing that  the  train  was  not  only  In  motion,  but 
increasing-  its  speed,  knowing,  too,  that  a 
woman  could  not  make  the  descent  of  over  two 
feet  to  the  platform  In  safety  without  help 
when  the  car  was  In  motion,  and  knowing, 
also,  that  no  help  was  present,  yet,  undertak- 
ing to  descend  unaided,  was  gnillty  of  negli- 
gence, "so  clear  and  palpable  that  no  verdict 
could  make  it  otherwise."  As  well  said  by 
counsel  for  appellant,  the  opinion  does  not 
state,  as  an  abstract  proposition  of  law,  that' 
a  passenger  who  attempts  to  leave  a  moving 
train  at  a  station  Is  per  se  guilty  of  contribu- 
tory negligence,  regardless  of  all  the  circtmi- 
stances  and  surroundings.  The  character  of 
the  complahit  In  a  given  case  cannot  be  over- 
looked. Here  the  complaint  undertakes  to  de- 
tail all  the  circimistances  and  surrounding 
facts  connected  with  the  happening  of  the  ac- 
cident The  court  cannot  Ignore  these  specific 
allegations,  but  must  construe  the  pleadings 
with  reference  to  them,  and,  in  so  doing,  con- 
clude, as  a  matter  of  law,  that  the  appellee 
was  herself  guilty  of  negligence,  as  disclosed 
by  the  facts  pleaded  by  herself. 

In  this  and  in  other  jurisdictions  we  are 
satisfied  that  the  courts  have  gone  further 
than  would  be  necessary  in  order  to  sustain 
the  demurrer  to  this  complaint  In  O'Toole 
V.  Railroad  Co.,  158  Pa,  St.  99,  2T  Atl.  737, 
the  court,  after  defining  negligence  to  be  '*the 
absence  of  care  according  to  the  circum- 
stances," said:  "All  experience  has  demon- 
strated that  to  get  off  a  moving  car  is  highly 
dangerous.  Therefore  it  Is  held  that  such 
an  act  is  negligence  per  se,  and  the  passen- 
ger. If  thereby  injured,  except  In  very  rare 
cases,  is  guilty  of  contributory  negligence, 
and  cannot  recover."  In  Adams'  Adm'r  v. 
Railroad  Co.,  82  Ky.  603,  it  was  found  that 
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the  employes  of  the  railroad  company  called 
out  the  statioD,  and  that  the  train  was  mov- 
ing slowly  to  the  depot  when  the  Intestate 
got  off.  Tbe.conrt  said:  "While  it  is  not 
necessary  to  determine  the  liability  of  the 
company  in  falling  to  have  a  secure  and  safe 
place  of  egress  from  any  of  Its  cars  wfaen- 
'ever  it  may  stop  at  a  depot,  we  are  satisfied 
from  the  proof  that  the  cars  were  in  motion 
when  the  appellant's  Intestate  attempted  to 
leave  them,  and  that  his  said  misfortune  re- 
sulted from  his  own  neglect"  A  case  much 
like  the  one  before  us  was  that  of  Railway 
CJo.  v.  Stratton,  78  HI.  88.  There  it  appeared 
that  the  plaintiff  and  his  father  went  out  up- 
on the  platform  of  the  car;  and,  as  the  train 
approached  the  station,  they  went  down  upon 
the  steps,  to  be  ready  to  get  off  as  soon  as 
the  train  should  stop.  The  son  was  upon 
the  lower  step,  and  the  father  upon  the  one 
next  above,  holding  him  by  the  hand.  Bach 
of.  them  carried  some  baggage.  When  the 
car  came  to  the  platform  of  the  station,  the 
son  was  about  to  step  off,  as  the  train  seemed 
to  stop,  when  suddenly  the  train  started  for- 
ward again  by  a  violent  movement,  and  the 
fbther  was  thrown  upon  the  platform,  and 
the  son  under  the  wheels.  The  court  said  in 
that  case:  "By  their  voluntary  choice,  they 
selected  a  most  dangerous  place^  on  the  steps 
of  the  car,  while  the  train  was  yet  in  motion. 
Both  were  incumbered  with  baggage,  which 
would  effectually  prevent  them  from  holding 
onto  anything  to  secure  their  safety.  The 
position  occupied  was  dangerous,  and  was 
taken  without  due  care.  Whether  the  acci- 
dent was  produced  by  any  sudden,  violent 
movement  of  the  cars,  caused  by  putting  on 
or  letting  off  brakes  In  the  ordinary  manage- 
ment of  the  train,  or  whether  they  were  In- 
duced to  step  off,  under  the  belief  that  the 
train  had  come  to  a  halt,  when  it  had  not. 
It  must  be  attributed  to  their  own  omission 
to  observe  the  usual  precautions,  rather  than 
to  any  negligence  on  the  part  of  the  defend- 
ant It  may  have  been  the  Impression  of 
plaintiff's  father  that  the  train  would  stop 
at  that  station  but  a  short  time,  and  that  it 
would  be  necessary  to  get  off  very  quick. 
But  this  belief,  however  induced,  could  not 
justify  him  in  exposing  himself  and  son  to 
such  great  hazards.  *  *  *  Defendant  bad 
undertaken  to  stop  its  train  at  Salem,  to  let 
the  passengers  get  off,  and  any  violation  of 
that  agreement  would  have  subjected  it  to 
damage.  A  passenger  has  no  right  to  at- 
tempt to  get  off  a  train  when  in  motion;  and, 
if  he  undertakes  to  do  so  without  the  knowl- 
edge or  direction  of  any  employ^  of  the  com- 
pany, it  is  at  bis  peril,  and  he  must  bear  the 
consequences,  however  disastrous."  A  case 
stronger  than  the  case  at  bar  is  one  already 
decided  by  this  court,  that  of  Reibel  v.  Rail- 
way Co.,  114  Ind.  476,  17  N.  E.  107,— a  case 
also  on  a  demurrer  to  the  complaint  There 
it  was  alleged  that  Reibel,  with  five  others, 
took  passage  for  the  town  of  Sunman,  paying 


the  proper  fee  to  the  conductor,  who  informed 
him  that  the  train  would  stop  at  Sunman, 
As  the  train  approached  the  town,  the  signal 
that  it  would  stop  was  sounded,  and  there- 
upon Reibel  and  his  fellow  passengers  went 
out  upon  the  platform,  preparatory  to  alight- 
lug  when  the  train  should  stop.  The  speed 
of  the  train  was  slackened  to  six  miles  an 
horn:,  but  the  train  did  not  come  to  a  stop; 
and,  as  the  speed  was  about  to  be  increased, 
Reibel  and  bis  companions  Jumped  upon  the 
platform  of  the  station,  believing,  and  hav- 
ing good  reason  to  believe,  that  they  could 
safely  so  alight  from  th»  train.  The  other 
five  did  alight  in  safety,  but  Reibel,  notwith- 
standing due  care  on  his  part,  was  caught  by 
his  clothing,  and  thrown  under  the  cars,  and 
instantly  killed,  being  at  the  time  about  21 
years  of  age.  The  court,  in  holding  that  a 
demurrer  to  the  complaint  was  correctly  sus- 
tahted,  said:  "The  general  rule  Is  that  pas- 
sengers who  are  hijured  while  attempting  to 
get  upon  or  off  a  railroad  train  while  it  is 
in  motion  cannot  recover  for  their  injuries. 
To  this  general  rule  some  exceptions  have 
been  recognized,  one  of  which  is  where  the 
passenger  is  either  ordered  or  invited  by  the 
company  or  its  agents  to  get  on  or  off,  not- 
withstanding the  motion  of  the  train.  But  a 
passenger  must  not  attempt  to  get  on  or  off  a 
train  while  it  is  in  motion  if  it  be  obviously 
dangerous  to  make  the  attempt,  although  he 
may  have  been  advised  or  even  ordered  to  do 
80  by  the  servants  of  the  company.  Such 
on  attempt  is  at  the  peril  of  the  passenger, 
when  he  is  a  person  of  ordinary  intelligence, 
and  not  acting  under  constraint.  Wlille  It  is 
the  plain  duty  of  a  railroad  company  to  stop 
its  train  at  the  place  of  a  passenger's  destina- 
tion long  enough  to  permit  him  to  get  off 
with  safety,  the  fact  that  a  train  is  about  to 
pass  such  place  of  destination  without  stop- 
ping does  not  Justify  the  passenger  in  incur- 
ring any  serious  risk  by  Jumping  from  the 
train.  In  such  a  contingency  the  passenger's 
remedy  is  against  the  company  for  can-ying 
him  past  his  place  of  destination."  We  do 
not  tbink  that  Railroad  Co.  v.  Crunk,  119  Ind. 
542,  21  N.  E.  31,  shows  a  state  of  facts  mak- 
ing the  conclusion  of  the  court  in  that  case 
inconsistent  with  the  foregoing  decision.  If 
Reibel,  a  young  man,  but  21  years  of  age, 
was  held  guilty  of  contributory  negligence 
by  Jumping  from  a  train  that,  although  hav- 
ing slowed  up,-  was  yet  proceeding  to  carry 
him  beyond  his  station,  even,  too,  when  he 
believed,  and  had  good  reason  to  believe,  that 
he  could  alight  without  injury,  what  shall 
we  say  of  a  woman,  whose  skbts  were  much 
more  likely  to  catch  the  cars  than  was  Rei- 
bcl's  clothing,  who  was,  besides,  burdened 
with  her  bundles,  and  knew  that  the  landing 
was  dangerous,  sc  that  women  and  children 
could  not  alight  In  safety  without  help?  To 
hold  that  she  was  negligent  under  the  circum- 
stances is  very  far  from  holding  that  it  Is 
negligence  per  se  to  go  upon  or  alight  from  a 
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train  when  In  motion.    Tbe  petition  la  orw- 
rnled. 

McOABE,  J.,  to<dE  no  part  in  tbe  decision  of 
this  case. 


OM  Ind.  21i) 

LAKE  SHORE  A  M.  B.  RY.  CO.  y. 

PETERSON.* 

(Supreme  Court  of  Indiana.     Dec.  20,  1895.) 

Spboial  Vbbsiot— Conflict  with  Obnbbai.  Vsb- 

WOT— AUTHOBITT  OF  BbAKIUAH  TO 

Eisoi  Tbispabsbb. 
A  general  Terdict,  findiuK,  in  effect,  that 
a  freli^t  brakeman  was  expressly  authorized  to 
eject  trespassers  from  trains,  was  in  irreconcil- 
able conflict  with  a  special  verdict  finding  that 
defendant  had  in  force  a  role  providing  that 
brakemen  were  under  immediate  orders  of  the 
conductor  with  whom  tbej  served,  and,  in  gen- 
eral, wcr^  the  servants  and  guardians  of  the 
train,  to  do  all  the  work  required  during  its 
trip,  and  to  protect  it  from  danger,  as  (the  con- 
struction of  that  rule  being  for  the  coort)  it 
did  not  confer  express  authority  to  eject  a  tree- 
passer,  and  there  was  no  other  finding  to  sus- 
tain such  authority. 

Appeal  from  circnit  court,  Koedodco  coun- 
ty; E.  Haymond,  Judge. 

Action  by  Martin  Peterson,  by  his  next 
friend,  against  the  Lake  Shore  A  Michigan 
Southern  Railway  Company,  for  personal 
Injuries.  Plaintiff  bad  Judgment,  and  de< 
fendant  appeals.    Reversed. 

Baker  *  Miller,  for  appellant.  Henry  O. 
Dodge,  for  appellee. 

HACKNET,  O.  J.  The  appellee  sued  and 
recovered  against  the  appellant  for  personal 
Injuries  alleged  to  have  been  sustained 
while  being  ejected  from  the  appellant's 
fright  train.  Tbe  complaint  disclosed  no 
relation  of  passenger  and  carrier,  and  al- 
leged DO  right  or  authority  in  the  appellee 
to  go  or  remain  upon  tbe  appellant's  freight 
train,  but  proceeded  upon  the  theory  that  the 
appellee  was  a  trespasser.  While  so  upon 
the  train,  it  was  alleged,  one  Oeorge  Harris, 
appellant's  rear  brakeman  on  said  train,  or- 
dered appellee  from  said  train  while  the 
aame  was  running  at  a  rate  of  speed  ren- 
dering it  dangerous  for  appellee  to  get  off, 
and,  when  the  appellee  hesitated  and  de- 
clined to  get  off,  said  brakeman  pursued 
him  with  a  bludgeon,  cursed  him,  and 
threatened  to  kill  him;  that.  In  fear  of  his 
life,  and  while  excited,  the  appellee  attempt- 
ed to  leave  said  moving  train,  when  he 
■lipped  and  fell  to  tbe  ground,  and  was  run 
over  by  said  train.  The  allegation  of  tbe 
complaint  disclosing  the  theory  that  tbe 
brakeman,  In  what  he  did,  was  acting  in  the 
line  of  his  employment,  was  as  follows: 
'TThat,  according  to  tbe  rules  and  regulations 
In  force  at  said  time,  tbe  brakeman,  George 
Harris,  •  •  •  was  constituted  the  serv- 
ant and  guardian  of  tbe  said  train,  *.  •  * 
and  as  such  guardian  of  such  train  It  was 
tbe  duty  of  said  George  Harris  to  protect 
■aid  train  from  danger  during  its  trip,  which 
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it  was  then  entered  upon,  to  Cbica^,  and 
from  trespassers,  and  from  the  presence  of 
persons  upon  said  train."  Tbe  theory  of  the 
complaint,  and  that  upon  which  the  cause 
was  tried  and  is  here  sought  to  be  main- 
tained. Is  that  the  alleged  duty  of  tbe  brake- 
man  was  by  tbe  expressed  general  directions 
of  tbe  appellant  Upon  tbe  trial,  the  parties 
submitted  to  the  Jury  certain  interroga,to- 
ries,  which  were  answered  and  returned 
with  a  general  verdict  In  favor  of  tbe  app^- 
lee.  Tbe  appellant  moved  for  Judgment  in 
Its  favor  notwitlistandlng  tbe  general  ver- 
dict, and  the  overruling  of  that  motion  pre- 
sents one  <a  the  questions  urged .  for  re- 
versal. Such  of  the  interrogatories  and  an- 
swers as  may  possibly  be  relevant  to  the  dis- 
cussion of  tbe  parties  are  as  follows: 

Those  ot  the  appellee:  "First  Was  Mar- 
tin Peterson  on  top-of  a  car  of  a  train  of  de- 
fendant known  as  'Third  Number  Forty- 
Seven' on  October  25,1801?  Ans.  Yes.  Second. 
Is  It  not  true  that  a  brakeman  by  the  name  of 
George  Harris  ran  after  Martin  Petenon 
while  on  top  of  train  "Third  Number  Forty- 
Seven,'  with  a  club  or  stick  uplifted,  and 
threatened  said  Peterson,  and  caused  him 
to  be  frightened  and  fall  off  said  train.  In 
which  fall  said  Peterson  received  the  injuries 
mentioned  In  tbe  complaint?   Ans.  Yes." 

Those  of  the  appellant:  '^Fint  Was  n«>t 
plaintiff  injured  by  falling  from  and  being 
run  over  by  west-bound  freight  train  Na  47, 
third  section,  on  defendant's  tracks  in  Elk- 
hart, west  of  Twelfth  street?  Ans.  Yes. 
Second.  Was  not  A.  O.  Rossiter  conducttw 
in  charge  of  train  Na  47,  third  section;  on 
the  day  of  plaintiff's  Injury?  Ans.  Yes. 
Third.  Is  not  Twelfth  street  about  500  feet 
west  of  Tenth  street  in  said  city  of  Elkhart? 
Ans.  Yes.  Fourth.  Was  not  said  train  47, 
third  section,  standing  east  of  Tenth  street 
Just  before  and  at  the  time  it  started  to  pull 
out  of  Elkhart?  Ans.  Yea  Fifth.  Did  not 
said  train  47,  third  section,  at  the  time  of 
Injury  to  said  plaintiff,  consist  of  an  engine 
at  the  west  end  of  said  train,  36  freight  cars, 
and  a  caboose  at  the  east  end  of  said  train? 
Ans.  Yes."  "Eighth.  Was  not  plaintiff 
catching  onto  and  riding  on  said  train  with- 
out the  permission  of  the  defendant?  Ans. 
Yes.  Ninth.  Was  not  plaintiff  trespassing 
on  the  tracks  and  train  of  defendant  on  tbe 
occasion  of  his  injury?  Ans.  Yes."  "Seven- 
teenth. Was  not  the  speed  of  said  train,  at 
tbe  time  plaintiff  fell  off,  from  four  to  six 
miles  per  hour?  Ans.  Yes.  Eighteenth.  Did 
Rear  Brakeman  Harris  drive  plaintiff  from 
said  train,  brandishing  a  club  and  using 
the  language  set  out  [In]  the  complaint? 
Ans.  Yes.  Nineteenth.  At  and  before  tbe 
time  of  plaintiff's  Injury,  were  not  the  fol- 
lowing rules  regarding  brakemen  in  force, 
which  had  been  promulgated  by  defendant: 
'Of  Brakemen:  (96)  On  entering  the  service 
of  this  company,  they  each  procure  a  copy 
of  the  general  rules  on  the  time-table,  and 
ot  these  rules^  and   make  themselves  ac- 
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qiudnted  witb  tbem.  They  mast  then  pre- 
sent UiemselyeB  for  examination  by  tbe  su- 
perintendent, who  is  (barged  not  to  accept 
any  person  not  vouched  for  as  of  good  mor- 
als, sober,  and  Industrious.  Tbej  will  be  re- 
quired to  sign  an  acknowledgment  as  specified 
In  rule  35.  (97)  Tbey  are  under  the  Imme- 
diate orders  of  the  conductor  or  yard  master 
with  whom  they  serve,  and  must  give  him 
every  assistance  In  the  performance  of  his 
duty.  They  are  to  ask  and  receive  from  him 
all  Instructions  necessary  to  their  duties.  In 
general,  they  are  the  servants  and  guard- 
ians of  the  train,  to  do  all  the  work  required 
during  its  trip  and  to  protect  It  from  dan- 
ger. (98)  They  should  observe  at  every  stop 
the  condition  of  the  journals,  wheels,  brakes, 
and  other  parts  of  the  cars,  or  of  their  at- 
tachments, which  are  likely  to  become  heat- 
ed or  to  get  out  of  order,  and  they  must  re- 
port any  heating  or  derangement  at  once  to 
the  conductor.  (99)  They  are  expected  to  be 
orderly,  polite,  and  attentive  to  duty,  to  try 
to  serve  the  company  well,  and  to  deserve 
promotion.  Conductors  are  Instructed  to  re- 
place men  who  fall  short  of  these  require- 
ments by  the  employment  of  others  who 
will  fulfill  them.  (1(X))  They  are  expected  to 
make  themselves  familiar  with  the  duties  of 
conductors,  as  defined  In  the  general  rules  of 
the  time-table  and  In  this  book.  (101)  When 
employed  on  a  passenger  train,  except  when 
engaged  in  other  duties,  they  must  remain 
near  the  door,  standing;  unless  the  seat 
nearest  the  door  Is  vacant,  when  they  may 
alt  down,  but  not  otherwise.  They  must 
give  constant  attention  to  keep  the  coaches 
as  comfortable,  well  ventilated,  and  free 
from  dust  as  circumstances  will  allow.  (102) 
They  must  provide  themselves  with  warm 
clothing,  snfllcient  to  endure  the  longest  ex- 
posure In  storms  and  In  winter.  When  on 
duty  they  must  always  have  fog  signals- 
torpedoes— in  their  pockets  ready  for  Instant 
use.  (103)  In  applying  the  brakes,  they 
must  take  care  not  to  slide  the  wheels,  for 
that  destroys  tbe  wheels,  yet  does  not  re- 
tard the  train  so  much  as  to  let  the  wheels 
turn  slowly  In  the  brakes.  In  approaching 
places  at  which  a  stop  is  to  be  made,  they 
jhould  apply  the  brakes  In  time  to  stop,  and 
releasing  them  before  starting  without  any 
signal  from  the  whistle.  (104)  They  are  par- 
ticularly charged  to  study  and  to  under- 
stand rule  20  of  the  general  rules  upon  the 
time-table;  for  when  a  train  breaks  In  two 
they  can  always  prevent  damage  If  they 
proceed  exactly  as  therein  directed,  while 
tbey  will  be  almost  certain  to  cause  de- 
stmctlon  If  tbey  vary  from  the  directions 
/^lym.'  Ana.  Yes.  Twentieth.  At  and  be- 
fore the  time  of  plaintiff's  Injury  was  Rear 
Brakeman  Harris  directed  by  any  officer  or 
agent  of  defendant  to  put  plaintiff  off  of  the 
train  upon  which  he  was  riding?  If  so,  by 
what  officer  or  -agent?  Ans.  No.  Twenty- 
first.  At  and  before  time  of  plaintiff's  Injury 
was  Rear  Brakeman  Harris  In  any  way  dl- 
T.42M.B.no.5— ^1 


rected  or  Instructed  by  any  officer  or  agent 
of  defendant  In  regard  to  letting  on,  keeping 
off,  or  ejecting  persons  from  defendant's 
freight  trains,  other  than  by  rules  set  out  In 
Interrogatory  19?   Ans.  No." 

The  effect  of  the  general  verdict  was  to 
find  that  the  brakeman  was  authorized  by 
the  company,  or  directed  by  some  one  In  au- 
thority, generally,  to  eject  trespassers  from 
the  train.  There  Is  no  question  of  the  rule 
that  tbe  general  verdict  must  stand  until  the 
answers  to  Interrogatories  are  found  to  be  in 
Irreconcilable  conflict  with  It  But  counsel 
for  the  appellee  Insists  that  the  answerwhlch 
Is  urged  to  stand  in  conflict  with  the  general 
verdict— that  Is  to  say,  the  answer  to  the 
nineteenth  Interrogatory— consists  of  a  mere 
statement  of  evidence,  and  does  not  find  the 
ultimate  fact,  which)  It  is  claimed,  should 
have  been  that  the  act  complained  of  was  or 
was  not  wlCbtln  the  scope  of  the  brakeman's 
employment.  The  only  rule  of  the  company, 
found  in  the  answer  In  question,  which  by 
any  possible  construction  could  be  held  to 
have  given  tbe  brakeman  express  authority 
to  eject  trespassers  was  that  numbered  97. 
It  is  that  rule  which  Is  urged  by  the  appellee 
as  constituting  express  authority  to  eject 
trespassers.  In  our  opinion  the  existence  or 
nonexistence  of  such  authority  must  depend 
upon  the  proper  construction  of  that  rule, 
since  we  have  learned  from  tbe  answers  to 
the  twentieth  and  twenty-first  Interrogatories 
that  the  brakeman  bad  no  general  or  special 
directions,  as  to  removing  persons  from  tbe 
train,  other  than  those  given  In  the  rules  In- 
cluded In  the  answer  to  tbe  nineteenth  in- 
terrogatory. The  duties  of  brakemen  as  to 
the  carrying  of  torpedoes,  the  application  of 
brakes,  what  should  be  done  In  case  the 
train  should  break  In  two,  as  to  leaminjc  tbe 
rules  concerning  conductors'  duties,  and  the 
rules  upon  the  time-table  can  have  no  bear- 
ing upon  the  question  of  tbe  existence  of  ex- 
press power  to  remove  trespassers,  nor  can 
the  existence  of  other  and  undisclosed  rules 
leave  the  question  in  doubt  as  to  Whether  they 
contained  express  authority  on  the  subject; 
for  any  such  doubt  is  dispelled  by  the  an- 
swers to  the  twentieth  and  twenty-first  in- 
terrogatories. The  nineteenth  Interrogatory 
and  answer.  In  the  light  of  what  we  have 
said,  are  as  if  the  jury  bad  stated  specially 
by  their  verdict:  "The  brakeman,  Harris, 
had  only  such  directions  and  instructions  to 
eject  the  plaintiff,  or  persons  generally,  as 
contained  In  the  following  rule  of  the  com- 
pany as  to  Its  brakeman:  '(97)  Tbey  are  un- 
der the  immediate  orders  of  the  conductor 
or  yard  master  with  whom  they  serve,  and 
must  give  him  every  assistance  In  the  per- 
formance of  his  duty.  They  are  to  ask  and 
receive  from  him  all  Instructions  necessary 
as  to  their  duties.  In  general,  they  are  the 
servants  and  guardians  of  the  train,  to  do  all 
the  work  required  during  Its  trip  and  to  pro- 
tect It  from  danger.' " 

In  our  opinion  such  a  finding  would  in- 
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volve,  not  simply  an  Item  of  evidence,  but 
the  statement  of  a  fact,  upon  wbich  the  court 
could  determine,  as  a  question  of  law,  whetli- 
er  authority  had  been  given  the  bralieman, 
at  claimed  by  the  plaintlfT.  The  fact  so  stat- 
ed Involved  a  question  of  construction,  which 
the  court  could  pass  upon  without  infringing 
any  prerogative  of  the  Jury.  This  conclu- 
sion is  made  manifest  by  the  further  conclu- 
sion that,  if  the  plaintiff  or  defendant  bad 
asked  the  trial  court  to  give  an  instruction 
embodying  rule  97,  and  announcing  a  con- 
struction thereof,  the  court  would  have  been 
required  to  give  it,  and  not  submit  the  ques- 
tion of  construction  to  the  Jury.  This  con- 
clusion is  the  necessary  result  of  the  rule 
which  makes  the  construction  of  all  written 
evidence  a  Ijuestion  for  the  court.  Krelgb 
T.  State,  17  Ind.  495;  Dutch  v.  Anderson,  75 
Ind.  35;  Turner  v.  Bank,  78  Ind.  19;  Lou- 
thain  V.  Miller,  85  Ind.  161;  Dixon  v.  Duke, 
Id.  434;  Over  v.  Schlffllng,  102  Ind.  191,  26 
N.  E.  91:  Over  v.  City  of  Greenfield.  107 
Ind.  231,  5  N.  E.  872.  Of  the  control  of  the 
question  involved  in  the  Inquiry  as  to  the 
scope  of  an  agency.  Judge  Elliott  has  said, 
in  his  woi^  on  the  General  Practice  (section 
426),  that  "where  the  facts  are  undisputed, 
or  the  authority  is  conferred  by  a  writing, 
the  scope  of  such  authority  Is  generally  a 
t[aestlon  of  law  for  the  court,"— citing  Rail- 
road Co.  T.  Thomas,  42  Ala.  672;  Ludwig  v. 
Gonsnch,  154  Pa.  St.  413.  26  AtL  434;  Nof- 
singer  v.  Ring,  4  Mo.  App.  576;  Loudon  Sav. 
Fund.  Soc.  V.  Hagerstown  Sav.  Bank,  36  Pa. 
St  498-502.  If,  as  appellee's  learned  coun- 
sel Insists,  the  finding  had  been  that  the 
brakeman  had  or  had  not  authority  to  eject, 
such  finding  would  have  stated  the  limit  of 
the  issue,  both  as  a  question  of  fact  and 
one  of  law,  and  would  have  been  objection- 
able. Manning  v.  Gasharie,  27  Ind.  389.  It 
would  have  deprived  the  court  of  all  priv- 
ilege of  passing  upon  the  fact,  and  would 
have  been  as  conclusive  of  inquiry  as  the 
general  verdict.  It  would  have  violated  the 
rule  that  special  findings  should  not  embody 
statements  of  conclusions  of  law  or  fact,  as 
laid  down  in  the  case  of  Railway  Co.  v.  Bur- 
ger, 124  Ind.  275,  24  N.  E.  981,  and  the  nu- 
merous cases  there  cited.  Such  conclusions 
are  never  permitted,  unlf>ss  the  fact  sought 
is  incapable  of  statement  without  involving 
the  question  of  law;  or  unless  there  is  no 
standard  by  which  the  legal  conclusion  can 
be  measured  without  a  statement  of  the  con- 
clusion of  fact  Perkins  v.  Hayward,  124 
Ind.  445,  24  N.  E.  1033.  In  Elliott,  Gen. 
Prac.  f  931,  it  Is  said  that  "a  finding  as  to 
the  legal  effect  of  a  deed,  or  of  certain  cir- 
cumstances constituting  notice,  has  been 
held  to  be  a  conclusion  of  law."  Miller  v. 
Shackleford,  4  Dana  (Ky.)  264;  Bac.  Abr. 
"Verdict"  E;  Hankey  v.  Downey,  8  Ind. 
App.  325,  29  N.  E.  606.  There  is,  therefore, 
no  objection  to  the  form  of  the  Interrogatory 
or  the  answer  thereto,  as  being  merely  evi- 
dentiary. 
Upon  the  question  of  the  confiict  between 


the  general  verdict  and  the  answers  to  spe- 
cial interrogatories,  said  to  exist  there  is  little 
doubt  of  its  Importance  and  controlling  in- 
fluence upon  the  case.  As  we  understand 
counsel  for  appellee,  it  is  not  insisted  that  it  is 
essential  to  the  appellee's  recovery  that  brake- 
men  have  implied  authority  to  eject  trespass- 
ers from  the  freight  trains  upon  which  they 
are  employed,  nor  that  the  burden  of  showing 
that  the  act  complained  of  was  within  the 
scope  of  the  brakeman's  employment  rested 
upon  the  appellant.  However,  we  take  the 
rule  to  be  that  the  injured  trespasser  must 
show  that  the  brakeman  inflicting  the  injury 
possessed  the  authority  to  do  the  act  which 
resulted  in  injury.  Farber  v.  Railway  Co., 
116  Mo.  81, 22  S.  W.  631;  Corcoran  v.  Railway 
Co.,  6  C.  C.  A.  231,  56  Fed.  1014;  Bess  v. 
Railroad  Co.,  35  W.  Va.  492,  14  S.  E.  234; 
Coal  Co.  v.  Heeman,  86  Pa.  St  418;  RaUway 
Co.  V.  Moody  (Tex.  Civ.  App.)  23  8.  W.  41; 
Railway  Co.  v.  Anderson,  82  Tex.  516,  17 
S.  W.  1039;  Marlon  v.  RaUway  Co.,  59  Iowa. 
428.  13  N.  W.  415;  2  Wood,  R.  R.  p.  1382,  f 
316.  As  In  conflict  with  this  doctrine,  how- 
ever, the  appellee  cites  the  cases  of  HofTman  v. 
RaUway  Co.,  87  N.  Y.  26;  RaUway  Ca  t. 
KeUy,  36  Kan.  655,  14  Pac.  172;  Carter  v. 
RaUway  Co.,  08  Ind.  552.  In  the  first  of  these 
cases  the  plaintiff  was  a  trespasser  on  a  pas- 
senger train,  and  was  kicked  therefrom  by 
the  conductor  or  brakeman.  The  objection  to 
UablUty  was  that  the  act  was  not  within  the 
scope  of  the  employment  of  those  "in  charge 
of  the  traln.'^  The  court  held,  without  attempt- 
ing to  discriminate  as  between  the  authority 
of  a  conductor  and  a  brakeman,  or  as  between 
the  implied  authority  of  senants  upon  a 
passenger  train  and  a  freight  train,  that  the 
act  of  ejecting  the  trespasser  was,  if  by  a 
brakeman,  within  the  implied  authority  of  his 
employment  In  the  second  of  the  cases  cited 
by  the  appellee  the  plaintiff  was  a  trespasser 
upon  a  freight  train,  and  was  Injured  whUe 
being  ejected  by  a  brakeman.  The  evidence  of' 
one  of  the  brakemen  on  the  train  was  that  "I 
was  to  keep  them  off  of  my  end  of  the  train, 
and  he  was  to  keep  them  off  of  his."  Though 
unnecessary  to  place  the  case  upon  that 
ground,  the  court  held  that  implied  authority 
existed  in  a  brakeman  to  eject  trespassers. 
The  Indiana  case  cited  is  placed  distinctly  upon 
the  ground,  not  of  an  implied  authority  in  a 
brakeman  to  eject,  but  upon  the  allegation  of 
the  complaint  that  those  who  had  been  put  in 
charge  and  control  of  the  engine  to  do  switch- 
ing had  Implied  authority  to  remove  trespassers 
from  the  engine.  The  first  two  of  the  cases 
cited  by  the  appellee,  if  they  were  adverse  to 
our  view,  are,  as  we  believe,  contrary  to  the 
decided  weli^ht  of  authority,  so  far  as  they 
may  be  held  to  sanction  the  rule  that  Implied 
authority  is  given  a  freight  brnkoman  to  eject 
trespassers  from  the  train.  The  case  of  Carter 
T.  Railway  Co.,  supra,  is  clearly  distinguish- 
able from  the  present  case.  The  implied  an- 
thority  in  the  servant  there  was  from  his  be- 
ing placed  in  charge  and  control  of  the  ea- 
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gine.  It  was  implied,  as  It  Is  Implied  tbat  a 
conductor  has  authority  to  control  the  move- 
ments of  pei'sons  upon  his  train.  It  was  not 
Implied  because  the  servant  was  a  Ureman 
or  an  engineer,  but,  as  stated  In  the  opinion, 
because  he  was  one  In  charge  and  control  of 
the  engine.  In  Coal  Co.  v.  Heeman,  supra, 
a  small  boy  was  discovered,  by  a  brakeman, 
upon  a  running  freight  train,  when  the  brake- 
man  threw  coal  at  him,  strikhig  him  in  Che 
face,  and  hi  his  effort  to  get  off,  he  slipped  and 
fell,  sustahilng  Injury.  It  was  held  that  freight 
brakemeu  bare  no  implied  authority  to  eject 
trespassers.  This  case  was  cited  in  Carter  ▼. 
Railway  Co.,  supra,  and  distinguished  from 
that  In  the  manner  we  have  shown.  Several 
of  the  cases  we  have  cited  are  of  like  character 
to  that  of  Coal  Co.  v.  Heeman,  supra. 

To  return  to  the  question  as  to  whether  con- 
flict existed  between  the  general  verdict  and 
the  special  Interrogatory  and  answer  num- 
bered 19,  it  must  be  borne  in  mhid  tliat  rule 
07  must  be  found  to  constitute  authority  to 
the  brakeman  to  eject  trespassers  generally, 
or  the  general  verdict,  afSrmIng  such  author- 
ity, cannot  stand.  In  our  opinion,  It  does  not 
constitute  such  autliority.  Its  proper  construc- 
tion constitutes  the  brakeman  a  servant  "to 
do  all  the  work  required  during"  the  trip,  and 
a  guardian  to  protect  the  train  from  danger 
during  such  trip.  There  Is.  nothing  in  the 
language,  when  all  of  its  parts  are  considered 
together,  implying  a  general  guardianship  of 
the  train;  and  by  an  express  finding  of  the 
Jury  the  train  was  in  charge  of  a  conductor, 
Rossiter,  who,  under  the  authorities  cited  by 
us,  held  the  guardianship  of  the  ti  gen- 
erally, and,  as  to  the  ejection  of  trespassers, 
particularly.  There  Is  nothing  in  the  theory 
of  the  case,  either  upon  the  pleadings  or  the 
evidence,  implying  that  the  appellee's  trespass, 
though  made  a  crime  by  the  laws  of  tliis  state, 
was  such  as  to  suggest  danger  to  the  train, 
or  to  invite  interference  from  the  brakeman, 
under  his  authority  to  protect  the  trahi  from 
danger.  Authority  to  protect  the  train  from 
danger  is  far  from  authority  to  violently  drive 
from  the  train  a  person  attempting  to  steal  a 
ride  or  cross  from  one  side  of  the  train  to  the 
other.  There  is  no  hypothesis  upon  which  the 
general  .verdict,  finding  express  authority  to 
dject,  can  be  reconciled  with  the  special  find- 
ing tliat  rule  97  was  the  only  express  author- 
ity to  eject.  In  this  view  of  the  question  the 
drcuit  court  should  have  sustained  the  ap- 
pellant's motion  for  Judgment  non  obstante 
veredicto,  and  the  Judgment  is  reversed,  with 
instructions  to  that  court  to  sustain  said  mo- 
tion. 
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CONBTTTOTIOilAI.   LAW— TAXATION— EZPRBSS    COM- 
PANIES. 

Rev.  St.  1894,  §  8484,  providing  for  the 
asscmment  of  the  property  of  express  compa- 
aies  within  the  state  as  a  unit  profit-producing 


system  by  taking  the  proportion  of  the  en- 
tire value  of  its  capital  stock,  less  the  value  of 
all  its  property  locally  taxable  without  the  state 
which  the  route  mileage  of  the  company  with- 
in the  state  I>ears  to  the  entire  route  mileage 
of  the  company,  and  from  the  amount  so  found 
subtracting  the  valne  of  the  property  of  the 
company  locally  assessable  within  the  state,  is 
constitutional. 

Appeal  from  circuit  court,  Marion  county; 
E.  A.  Brown,  Judge. 

Consolidated  actions  by  the  state  of  Indiana 
against  the  Adams  Express  Company,  the 
American  Express  Company,  and  the  United 
States  Express  Company.  From  Judgments 
for  defendants,  plaintiff  appeals.    Reversed. 

Wm.  A.  Ketcham,  Atty.  Gen.,  A.  G.  Smith. 
Bx-Atty.  Gen.,  Leon  O.  BaUey,  and  Merrill 
Moores,  for  the  State.  Baker  &  Daniels  and 
Lawrence  Maxwell,  for  appellees. 

McOABE,  J.  The  appellant,  the  state  of 
Indiana,  sued  each  of  the  above-named  ex- 
press companies  in  the  Marion  circuit  court  to 
recover  certain  taxes  alleged  to  have  been  as- 
sessed and  levied  on  the  proi)erty  of  said  sev- 
eral companies  within  this  state  by  the  state 
board  of  tax  commissioners.  The  right  to 
maintain  such  suit  at  the  election  of  the  at- 
torney general  of  the  state  Is  conferred  by  sec- 
tion 11  of  the  act  of  March  6,  1893,  supple- 
mentary to  the  general  tax  law  of  1891  (Acts 
1893,  p.  381;  Rev.  St.  1894,  §  8488).  The  same 
questions  of  law  were  involved  in  each  case, 
and  the  questions  of  fact  Involved  in  each 
were  so  very  similar  that  the  three  cases, 
after  separate  issues  Iiad  been  Joined  in  each, 
were,  by  agreement  of  botii  parties,  by  order 
of  the  trial  court,  consolidated  tot  the  conven- 
ience of  all  in  the  trial.  On  proper  request, 
the  trial  court,  trying  the  cases  without  a 
Jury,  made  a  special  finding  of  the  facts.  In 
all  particulars  where  such  facts  were  not  ex- 
actly alike  in  all  the  cases  they  were  found  in 
such  a  manner  as  to  make  them  readily  ap- 
plicable to  the  proper  case.  One  conclusion  of 
law  Is  stated  which  is  alike  applicable  to  each 
case,  and  tbat  conclusion  is  "that  plaintiff 
ought  no:  to  recover  anything  In  this  action 
from  the  defendants,  or  either  of  them."  The 
flndlngf>  show:  That  each  of  said  companies 
made  t  report  to  the  auditor  of  state,  under 
protest,  required  by  section  3  of  said  act  (Rev. 
St  1894,  8  8480),  verified  by  an  officer  or 
agent  of  such  companies  respectively,  of  the 
total  capital  stock;  the  number  of  Shares  of 
such  capital  stock  Issued  and  outstanding,  with 
par  value  of  each;  the  principal  place  of  busi- 
ness, which  was  in  each  case  outside  of  this 
state;  the  market  valne  of  said  shares  on  the 
Ist  day  of  April  next  preceding;  the  real  es- 
tate, stractures,  machinery,  fixtures,  and  ap- 
pliances owned  by  each,  and  subject  to  local 
taxation  withlti  the  state  of  Indiana;  the  loca- 
tion and  assessed  value  thereof  In  each  coun- 
ty or  township  where  the  same  Is  assessed  for 
local  taxation;  the  specific  real  estate,  to- 
gether with  the  Improvements  thereon,  owned 
by  each  of  said  companies,  situate  outside  of 
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the  state  of  Indlnna,  and  not  used  In  tbe  bnal- 
nesE,  with  a  t>peclfic  description  of  each  piece, 
Tvbere  located,  the  purpose  for  which  the  same 
is  used,  and  the  sum  at  which  the  same  is 
assessed  for  taxation  in  tbe  locality  where  sit- 
uated; all  mortgages  upon  the  whole  cr  any 
part  of  the  property  of  each,  together  with  the 
dates  and  amounts  thereof;  the  total  length 
of  lines  or  routes  over  which  they  transport 
merchandise,  freight,  or  express  matter;  the 
total  length  of  such  lines  or  rontes  as  are  out- 
side of  the  state  of  Indiana  of  each;  the  length 
of  such  lines  or  routes  of  each'  within  each  of 
the  counties  and  townships  within  the  state 
of  Indiana.  That  the  auditor  of  state,  as  re- 
quired by  section  6  of  said  act  (Rev.  St.  1S94, 
I  S4S3),  laid  each  of  said  reports  or  statements 
before  the  state  ttoard  of  tax  commissioners 
when  they  met  for  tbe  purpose  of  assessing 
raihoad  and  other  property.  It  is  also  fbnnd: 
That  each  of  said  companies  had  contracts 
with  certain  railroads,  named,  by  which  the 
excIuslTe  right  to  transport  express  matter 
over  sncb  lines  of  tbe  railroads  over  which  the 
route  of  each  extended  in  such  a  manner  that 
no  two  or  more  companies  could  transport  such 
express  matter  over  tbe  same  line  or  route,  or 
any  part  thereof,  in  tbe  state  of  Indiana.  That 
upon  tbe  presentation  of  said  reports  or  state- 
ments of  said  companies,  respectively,  to  the 
state  board  of  tax  commissioners,  they  pro- 
ceeded to  valae  and  assess  tbe  property  of 
each  of  said  companies  for  the  years  1888  and 
1894,  respectively.  They  proceeded,  as  we 
construe  the  finding,  as  they  were  required  tb 
proceed  by  the  act  mentioned,  having  first  as- 
certained the  number  of  miles  of  route  of  each 
in  this  state  from  said  statements,  and  as- 
sessed the  Adams  Express  CSompany  and  the 
American  Express  Company  each  at  tbe 
amount  of  $250,  and  tbe  United  States  at  the 
sum  of  $175,  per  mile  of  their  routes,  respec- 
tively,  in  this  state,  for  said  years.  The  court 
finds  the  number  of  miles  of  each  of  said  routes 
In  this  state  respectively.  That  such  assess- 
ment was  certified  to  the  auditor  of  state,  as 
required  by  the  act,  and  he  in  like  manner  had 
certified  to  the  several  county  auditors,  who 
also  had  fully  complied  with  the  requirements 
of  the  act  in  relation  to  such  assessments.  It 
is  further  found  that  each  of  the  defendants 
has  paid  the  taxes  assessed  against  the  prop- 
erty of  each  subject  to  local  taxation,  but  that 
neither  of  them  has  paid  any  part  or  portion 
of  the  taxes  so  assessed  against  them,  or 
either  of  them,  by  the  state  board  of  tax  com- 
missioners. 

The  objection  to  the  payment  of  sncb  tax  by 
the  appellees  cannot  be  better  stated  than  In 
tbe  plausible  and  persuasive  language  of  their 
learned  counsel  as  follows:  "Brlefiy  stated, 
the  defense  is  that  the  assessments  sued  for  are 
not  made  In  respect  of  any  property  belonging 
to  the  defendants  in  the  state  of  Indiana,  or 
nhjeet  to  the  taxing  power  of  the  state.  It 
is  admitted  bjr  tbe  attorney  general  that  the 
defendants  were  assessed  in  1893  and  1894 
for  Btat«b  county,  municipal,  and  other  pur- 


poses npon  all  their  property  in  the  state  sab- 
ject  to  local  taxation,  and  that  they  had  paid 
all  such  assessments.  The  further  tax  now 
sued  for  is  a  tax  of  $250  per  mile  against  the 
American  and  Adams  and  (175  against  tbe 
United  States  Express  Companies  upon  each 
mile  of  their  routes  in  the  state  of  Indiana. 
We  contend  tliat  the  'route'  of  an  express  com- 
pany, which  owns  neither  the  road  nor  cars 
over  which  it  does  business,  is  not  property." 
If  the  assumption  of  fact  contained  in  the  prop; 
osition  of  counsel  were  well  founded,  we  should 
find  it  difficult  to  resist  the  legal  conclusion 
sought  to  be  drawn  tberettom.  We  agree  with 
appellees'  counsel  that  the  assessment  of  the 
tax  must  be  made  and  levied  upon  actual 
property,  and  that  property  mnst  lie  within 
the  state  of  Indiana.  Nor  can  tbe  state  call 
something  property  that  is  not  property,  and 
tax  a  person  or  corpwation  at  copartnership 
thereon  as  property.  To  do  so  in  relation  to 
these  appellees,  who  are  engaged  in  Intencate 
commerce,  would  violate  the  federal  constita- 
tlon.  Fargo  t.  State.  121  U.  S.  230,  7  Sup.  Ct 
857;  Philadelphia  &  S.  &  8.  Co.  t.  Pennsyl 
vania,  122  U.  S.  330,  7  Sup.  Ct  1118. 

But  it  Is  conceded  that  the  state  board  of 
tax  commissioners  is  shown  to  have  proceed- 
ed in  exact  accordance  with  the  provisions  of 
the  act  in  question,  the  seventh  section  of 
which  (Rev.  St  1884,  {  8484)  provides,  after 
tbe  presentation  of  the  statements  by  said 
companies  already  mentioned  and  required  by 
a  previous  section  to  the  state  board  of  tax 
commissioners,    that:     "Said    •    •    •    board 

•  *  *  shall  first  ascertain  tbe  tme  cash 
yalue  of  the  entire  proper^  owned  by  said 

•  •  *-  company  •  •  •  from  said  state- 
ments or  otherwise,  for  that  purpose  taking 
the  aggregate   value  of  the   capital   stoclE. 

•  •  •  Such  board  of  tax  commtsslonen 
shall  for  tbe  purpose  of  ascertaining  the  true 
cash  value  of  the  property  within  the  state 
of  Indiana  next  ascertain  from  sncb  state- 
ments or  otherwise  the  value  for  taxation  in 
the  localities  where  the  same  is  situated  of 
the  several  pieces  of  real  estate  situate  with- 
out the  state  of  Indiana  and  not  specially 
used  In  the  general  business  of  such  *  •  * 
companies,  •  *  •  which  said  assessed 
values  for  taxation  shall  be  by  said  board 
deducted  from  the  gross  value  of  fhe  prop- 
erty thus  ascertained.  Said  board  •  •  • 
shall  next  ascertain  the  true  cash  value  of 
the  property  of  such  companies  *  •  • 
withhi  the  state  of  Indiana  by  taking  the 
proportion  of  the  whole  aggregate  value  of 
said  •  *  •  companies,  *  *  *  as  above 
ascertained,  after  deducting  the  assessed 
value  of  such  real  estate  without  the  state, 

•  •  •  the  proportion  of  tbe  whole  aggre- 
gate value  after  such  deductions,  which  the 
length  of  the  lines  or  routes  within  the  stat<> 
of  Indiana  bean  to  the  whole  length  of  tbe 
lines  or  routes  of  such   *    •   •   companies 

•  *  *  and  sncb  amonnt,  so  ascertained  shall 
be  deemed  and  held  as  the  entire  value  of 
the    property  of    said    •    •    •    companies 
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*  *  *  within  the  state  of  Indiana.  From 
the  entire  value  of  the  property  ao  ascer- 
tained, there  shall  be  deducted,  by  the  said 
board  the  assessed  value  tot  taxation  of  all 
the  real  estate,  structures,  machinery  and  ap- 
pllaqces  within  the  state  and  subject  to  local 
taxation  In  the  counties  and  townships  as 
hereinbefore  described  in  Item  No.  5  of  sec- 
tions 1,  2,  3,  and  4  of  this  act,  and  the  residue 
of  such  value  so  ascertained,  after  deducting 
therefrom  the  assessed  value  of  such  local 
properties,  shall  be  by  said '  board  assessed 
to  said  association."  It  Is  very  clear,  we 
think,  If  the  board  followed  this  statute  (and 
it  Is  practically  conceded  by  the  appellees 
that  the  finding  shows  that  to  be  the  case), 
that  their  entire  assessment  was,  every  par- 
ticle d  It,  on  actual  property,  and  not  on  a 
myth,  or  wind,  or  air,  or  sunshlna  And  It 
was  property  within  the  state  of  Indiana. 
Tbeir  assessment  was  on  all  the  property  in 
the  aevraal  coontles  in  the  state  subject  to 
local  taxation,  wblcb,  for  the  purpose  of  ar- 
riving at  Its  tme  and  actual  value,  must,  as 
the  legislature  has  wisely  provided,  be  united 
with  all  the  property  owned  and  used  by  the 
company  In  the  prosecution  of  Its  business, 
in  whatever  state  situate.  It  Is  but  reason- 
able that  when  such  property  is  broken  into 
fragments,  and  the  several  parts  ate  discon- 
nected, not  only  Is  the  unit  destroyed,  but 
the  several  fragments  separated  from  the 
united  system  to  which  they  belonged,  and 
in  which  they  each  serve  an  important  pur- 
pose In  the  one  connected  and  harmonious 
system,  the  proporti<»ate  value  of  each,  when 
thus  separated,  may  be  greatly  reduced.  To 
avoid  this  great  destruction  of  values,  the 
act  in  question  authorizes  the  system  of  val- 
uation known  as  the  "unit  system  of  valua- 
tion,"—that  is,  by  valuing  the  whole  property 
employed  in  any  one  of  the  peculiar  classes 
of  business  named  In  the  act  Into  whatever 
number  of  states  that  property,  or  parts 
thereof,  may  be  carried  and  used  in  the  prose- 
cution of  such  business;  and  then,  by  the 
nse  of  the  means  and  methods  authorized  by 
the  act,  apportioning  to  Indiana  Its  fair  pro- 
portion of  the  whole  value,  according  to  the 
proportioni  of  the  whole  property  used  in  this 
state.  The  length  of  the  routes  is  required  to 
be  stated  as  one  means  of  arriving  at  the 
tme  value  of  the  property,  because  common 
sense  and  general  knowledge  teach  that  the 
length  of  a  route  such  as  those  involved  here 
has  a  direct  bearing  upon  the  earning  capac- 
ity of  the  property  employed  in  the  business. 
And  the  earning  capacity  of  a  property  has  a 
direct  bearing  upon  its  true  value.  The  tax 
Is  not  assessed  upon  the  mere  miles  of  the 
routes,  of  such  companies,  but  it  is  upon  their 
property,  the  number  of  miles  of  their  rontes 
within  this  state  as  compared  with  the  num- 
ber of  miles  of  such  routes  outside  of  the 
state,  and  other  facts  being  resorted  to  un- 
der the  authority  of  the  statute,  as  before 
observed,  as  one  of  the  means  of  apportioning 
to  Indiana  Its  Just  and  fair  proportion  of  the 


value  of  their  property  In  this  state  for  taxa- 
tion. The  state  board  of  tax  commissioneis 
is  not  confined  for  its  information  as  to  the 
value  of  the  property  to  be  assessed  to  the 
statements  mentioned.  Section  6  (Rev.  St. 
1894,  f  8483)  authorizes  them  to  use  "such 
other  information  as  they  may  have  or  ob- 
tain" for  that  purpose.  So  that  we  see  that 
it  Is  not  true  that  the  assessment  of  so  much 
per  mile  on  the  whole  number  of  miles  of  the 
route  of  each  company  In  this  state  was  made 
on  a  myth;  that  the  appellees'  claim  that 
such  assessment  was  not  made  in  respect  to 
any  property  belonging  to  them  in  the  stats' 
of  Indiana  is  wholly  unfounded  in  fact  or 
law.  On  the  contrary,  it  was  made  upon  that 
portion  of  the  whole  property  belonging  to 
each  of  the  companies  that  was  used  in  the 
prosecnti<m  of  their  business  In  the  state  of 
Indiana;  and  its  value  was  fixed  and  ascer- 
tained by  apportioning  such  a  part  of  the 
value  of  the  whole  property  as  the  proportion 
thereof  in  this  state  bore  to  the  whole  prop- 
erty. 

Appellees'  learned  counsel  seem  to  suppose 
that  because  the  board  did,  as  authorized  and 
required  by  the  statute  quoted,  deduct  from 
the  gross  amount  of  their  assessment  the  as- 
sessed value  for  taxation  of  the  local  prop- 
erties in  the  several  counties  and  tovrashlps 
of  this  state  as  fixed  by  the  local  assessing 
officers,  therefore  the  remainder  constituting, 
tbeir  assessment  certified  to  the  state  auditor 
is  not  an  assessment  on  such  local  properties. 
But  that  Is  a  grave  mistake  of  both  law  and 
fact.  The  very  object  of  the  unit  system  of 
assessment  is  to  prevent  the  destruction  of 
values  by  disruption  and  disintegration. 
Therefore  the  whole  property  used  in  the 
business  is  first  valued,  and  necessarily  that 
Included  all  the  local  properties  In  this  state, 
and  then  so  much  of  the  whole  value  thus 
ascertained  Is  apportioned  to  Indiana  as  Its 
amount  and  value  bears  to  the  amount  and 
value  of  the  whole  property.  This  system  of 
valuation  has  been  directiy  upheld  by  this 
and  other  conrts  to  the  fullest  extent  in 
W.  U.  Tel.  (3o.  V.  Taggart  (Ind.  Sup.)  40  N. 
BJ.  1051;  W.  U.  TeL  C!o.  v.  Henderson,  68 
Fed.  5S9;  W.  U.  Tel.  Co.  v.  Attorney  Gen- 
eral, 125  U.  S.  530,  8  Sup.  Gt  961;  Massa- 
chusetts V.  W.  D.  Tel.  Co.,  !«.  U.  S.  40,  U 
Sup.  Ct  889;  Car  Co.  v.  Hayward,  141  XT.  & 
36,  11  Sup.  Ct  883;  Railway  C!o.  v.  Backus, 
133  Ind.  625,  33  N.  E.  432;  Id.,  154  U.  S.  421, 
14  Sup.  Ct  1114;  Id.,  154  U.  S.  439,  14  Sup. 
Ct  1122. 

But  it  is  Insisted  by  the  learned  counsd 
for  the  appellees  that  there  Is  a  marked  dis- 
tinction between  these  cases  and  the  case  at 
bar;  that  these  cases  upheld  the  assess- 
ments because  they  were  based  on  tangible 
property,  such  as  the  actual  physical  telfr 
graph  lines,  including  poles  and  wires.  In 
the  telegraph  cases,  and  the  right  of  way, 
rails,  ties,  reding  stock,  etc.,  in  the  railroad 
cases.  And  it  Is  further  urged  that  the  sug- 
gestion of  the  attorney  general  that  the  con- 
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tract  of  the  express  companies  with  railroad 
companies  migbt  be  treated  as  property  that 
could  be  taxed  against  the  exin-ess  compa- 
nies Is  not  tenable  to  sapport  the  assess- 
ments, because  they  are  not,  and  do  not  pur- 
port to  be,  assessments  of  the  value  of  any 
such  contracts,  and  the  act  does  not  provide 
for  bringing  them  before  the  state  board, 
or  for  having  the  board  estimate  their  value. 
While  it  may  be  conceded  that  this  conten- 
tion as  to  such  contracts  ought  to  be  upheld, 
yet  such  contracts  do  serve  an  important 
purpose  in  the  whole  investigation  before 
the  board.  They  established  a  direct  con- 
nection of  all  the  property,  unity  and  fixity 
of  routes  or  lines  on  which  such  property 
of  the  given  company  was  used  in  the  prose- 
cution of  their  business,  and  thus  establish- 
ed its  united  character.  It  may  have  been 
that  the  purpose  for  which  the  property  was 
used  would  have  been  sufflclent  to  establish 
Its  united  character,  but  the  contracts  men- 
tioned put  that  beyond  cavil.  And  it  was 
the  property  thus  brought  into  oneness  that 
was  assessed  and  valued,  and  the  proper 
part  of  that  assessed  value  was  apportioned 
to  Indiana. 

WhUe  the  court  found  that  the  defendants 
had  no  property  in  Indiana  during  the  years 
1893  and  1884,  except  certain  messengers' 
safes  used  on  through  routes,  and  the  local 
properties  assessed  by  the  local  officers,  It 
did  not  find  that  this  whole  property  had 
not  been  assessed  and  valued,  but,  on  the 
contrary,  the  whole  finding  shows  that  it 
had  been  so  assessed  and  valued  according 
to  the  method  and  means  prescribed  In  the 
act  for  ascertaining  Its  true  value.  Just 
such  an  assessment,  under  a  statute  in  all. 
material  respects  exactly  like  ours,  was  up- 
held by  the  supreme  court  of  Ohio  in  State 
T.  Jones,  37  N.  E.  045.  Also  by  the  circuit 
court  of  the  United  States  for  the  Southern 
district  of  Ohio  in  Express  Co.  v.  Poe,  64 
Fed.  9;  and  by  the  United  States  circuit 
court  of  appeals  for  the  Sixth  circuit  in  San- 
ford  V.  Poe,  16  0.  0.  A.  305,  69  Fed.  546,  and 
Fargo  V.  Poe,  Id.  An  attempt  Is  made  to 
distinguish  these  cases  from  the  case  at  bar 
by  the  learned  counsel  for  appellees.  They 
accordingly  insisted  that  there  was  but  one 
statute  for  the  taxation  of  the  property  of 
express  companies  in  Ohio  while  there  are 
two  here.  But  that  is  a  mistake.  The  act 
of  March  6,  1893,  Is  supplemental  and 
amendatory  to  that  of  March  6,  1891,  and 
therefore  must  be  construed  as  a  i>art  of  that 
act.  W.  U.  TeL  Co.  v.  Taggart,  supra.  The 
local  properties  of  such  companies  are  sub- 
ject to  taxation  in  the  localities  where  they 
are  situate  by  the  former  act,  but  the  two 
acts  must  be  construed  as  one  and  the  same 
act.  W.  U,  Tel.  Co.  v.  Taggart,  supra.  So 
that  we  have  a  statute  authorizing  the  local 


properties  of  such  companies  to  be  assessed 
for  taxation  by  the  local  taxing  officers 
where  such  properties  are  situate  In  their 
disintegrated  and  fragmentary  condition, 
wholly  disconnected  from  the  harmonious 
whole  to  which  they  belong;  and  because 
that  may  not  be  their  real  and  true  value 
the  same  statute  authorizes  the  whole  to  be 
brought  together  and  valued  as  a  unit,  and 
to  the  end  that  such  localities  may  not  be 
deprived  of  their  local  rights  In  the  taxa- 
tion of  such  property  the  amount  of  such 
local  assessments  is  to  be  deducted  from 
the  whole  value  If  It  shall  show  an  Increase 
of  valuation  by  uniting  the  whole  for  valu- 
ation. That,  at  the  same  time,  avoids  the 
injustice  of  double  taxation. 

There  Is  no  complaint  here  that  the  assess- 
ment was  too  high,  but  the  complaint  Is  con- 
fined solely  to  the  objection  that  the  assess- 
ment is  not  on  property.  This,  we  think,  we 
have  shown  is  not  true,  either  as  a  matter  of 
law  or  fact  It  is  not  surprising  that  the  in- 
crease in  the  burdens  of  taxation  brought 
about  by  the  act  in  question  on  the  property 
of  such  companies  should  arouse  complaints. 
Hitherto  such  companies,  for  want  of  proper 
legislation,  have  well-nlgh  escaped  taxation 
In  this  state.  It  Is  but  natural  that  the  tax- 
gatherer  should  be  made  an  unwelcome  vis- 
itor by  many  good  people.  But  the  good 
citizen  should  take  comfort  In  the  payment 
of  his  taxes  when  reminded  that  it  is  such 
payment  that  enables  the  majesty  of  the 
law  to  walk  by  his  side,  and  shield  and  pro- 
tect him  against  the  lawless  and  violent, 
both  day  and  night.  In  the  enjoyment  of  his 
life,  liberty,  and  property.  So,  too,  these 
api>ellees  have  great  need  of  such  protec- 
tion, and  ought  to  contribute  their  Just 
share  to  support  the  government  that  afTords 
it  The  law,  with  sword  and  buckler,  goes 
with  their  agents  In  their  perilous  Joumey- 
Ings  throughout  the  state  by  day  like  a  pil- 
lar of  cloud  and  by  night  like  a  pillar  of  fire 
to  guard  the  valuable  treasures  and  pre- 
cious freight  they  transport  for  hire  from 
burglars  and  robbers. 

We  are  of  opinion  that  the  circuit  court 
erred  in  Its  conclusions  of  law.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded, 
with  Instructions  to  restate  the  conclusions 
of  law  In  accordance  with  this  opinion, 
namely,  that  the  plalntUT  is  entitled  to  re- 
cover in  each  case  the  amount  of  tax  as- 
sessed against  each  appellee  by  the  state 
board  of  tax  commissioners  as  found  by  the 
court  and  50  per  cent  penalty  thereon  in 
each  case,  and  that  each  of  the  Judgments 
to  be  rendered  upon  such  conclusion  of  law 
bear  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  date  of  the  finding;  and 
the  court  is  instructed  to  render  Judgment 
accordingly. 
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INDIANA  NATURAL  GAS  &  OIL  CO,  t. 
JONES  et  aL 

(Appellate  Court  of  Indiana.    Dec  11,  1895.) 

COMDBMXATIOy     PrOOUKDINGS  —  ISSTRUCTIONg  — 

Province  of  Jurt— Element  of  Damjigb. 

1.  In  condemnation  proceedings  by  a  nat- 
ural gas  and  oil  company  for  the  purpose  of 
laying  pipes  to  convey  natural  gas,  it  is  error 
to  charge  that  the  iury  may  consider  the  proba- 
bility of  injuries  from  fire  or  explosions  which 
may  result  from  the  ordinary,  prudent,  and 
careful  operation  of  the  pipe  line,  in  the  ab- 
sence of  any  evidence  of  the  probability  of  such 
injuries. 

2.  The  jury  cannot  consider,  as  an  inde- 
pendent element  of  damage,  not  connected  with 
the  value  of  the  land,  probable  future  losses 
caused  by  fires  and  explosions  resulting  from 
the  ordinary,  prudent,  and  careful  operation 
and  maintenance  of  the  pipe  line. 

<  Appeal  from  circuit  court,  Howard  county; 
'L.  J.  Kirkpatrlck,  Judge. 
:  Consolidated  condemnation  proceedings  by 
the  Indiana  Natural  Gas  &  Oil  Company  for 
the  purpose  of  laying  pipe  lines  to  convey 
natural  gas  througb  the  lands  of  Henry  Junes 
,and  others.  From  the  judgments  the  com- 
X>auy  appeals.     Reversed. 

j  Wlnfield  &  Taber  and  John  B.  Moore,  for 
appellant  Branyan  &  Branyan,  Morris  & 
Holman,  and  Blacklldge,  Shirl^  &  Moon, 
for  appellees. 

I  REINHARD,  J.  Appellant  Instituted  sep- 
arate condemnation  proceedings  against  the 
appellees  for  the  purpose  of  laying  pipes  to 
convey  natural  gas  through  their  lands.  Ap- 
'pralsers  were  duly  appointed  by  the  Grant 
drcQit  court,  who  made  an  award  in  each 
case,  to  which  appellees  filed  exceptions.  By 
change  of  venue  the  causes  were  transferred 
to  the  Howard  circuit  court,  and  there  the 
appellees  filed  amended  exceptions.  The 
causes  having 'been  consolidated  by  agree- 
ment, there  was  a  trial  by  jury,  and  a  ver- 
dict in  favor  of  each  of  the  appefleea,  assessing 
the  damages  largely  In  excess  of  the  amount 
awarded  by  the  appraisers.  Many  errors  are 
relied  upon,  but  In  view  of  the  conclusion  we 
have  reached  the  solution  of  most  of  these 
will  become  unnecessary. 
'  On  the  trial  of  the  cause  the  court,  at  the 
request  of  the  appellees,  charged  the  jury  as 
follows:  "In  caaes  of  this  kind  it  is  presum- 
ed that  the  company  will  put  in  and  main- 
tain a  pipe  line  in  a  reasonably  prudent  and 
careful  manner,  but  natural  gas  is  a  highly 
infiammable  substance,  and  liable  to  explode. 
So,  in  this  case,  in  considering  the  damages 
to  be  assessed,  you  may  take  Into  considera- 
tion the  probability  of  injuries  from  fire  or 
explosions  which  may  result  from  the  ordi- 
nary, prudent,  and  careful  operation  of  the 
pipe  line."  In  another  instruction  the  court 
charged  the  jury  as  follows:  "All  damages  to 
which  defendants  are  legally  entitled  must 
be  recovered  in  proceedings  of  this  character 
fa>  one  action,  for  successive  actions  cannot 
be  maintained.    In  considering  the  questica 


as  to  the  amount  the  defoidants  should  re- 
cover, you  should  include,  not  only  damages 
for  the  Injuries  to  the  land  resulting  from 
putting  in  a  pipe  line,  but  also  all  damages 
which  win  probably  result  from  the  careful 
and  reasonably  prudent  maintenance  of  the 
same  in  the  future." 

It  is  true  that  courts  take  judicial  knowl- 
edge of  the  fact  that  natural  gas  is  a  highly 
inflammable  and  explosive  substance.  Jamie- 
son  V.  OU  Co.,  128  Ind.  555,  28  N.  E.  76;  Mta- 
ing  Co.  V.  Patton,  129  Ind.  472,  28  N.  E.  1113. 
Hence  the  first  part  of  the  first  instruction, 
as  above  set  forth,  is  correct,  at  least  as  an 
abstract  proposition  of  law.  But  that  there 
Is  any  "probability  of  injuries  from  fire  or  ex- 
plosions which  may  result  from  the  ordinary, 
prudent,  and  careful  operation  of  the  pipe 
lines,"  we  are  not  prepared  to  affirm.  On  the 
other  hand,  it  must  be  presumed,  we  think, 
until  the  contrary  Is  made  to  appear  by  prop- 
er evidence,  that  natural  gas  may  be  safely 
confined  and  transported  in  receptacles  and 
pipes  for  an  indefinite  distance.  We  grant 
that  courts  must  take  cognizance  of  things 
that  must  happen  according  to  the  laws  of 
nature,  and  that,  therefore,  they  will  take  no- 
tice of  the  fact  that,  when  natural  gas  comes 
in  contact  with  air  and  fire,  it  will  Ignite,  and 
that  explosions  may  follow.  Gas  pipes  may 
also  explode  from  the  mere  pressure  exerted 
by  the  gas.  But  that  It  is  Impossible,  or 
even  improbable,  that  iron  pipes  can  be  man- 
ufactured which  will  not  explode  or  leak 
when  natural  gas  is  conducted  througb  them 
is  quite  another  proposition,  and  one  of  which 
courts  will  not  take  notice,  in  the  absence  of 
proof.  It  seems  to  us  that  in  the  first  in- 
struction, as  above  set  out,  the  court  assumed 
that,  with  the  best  of  care,  there  would  be  a 
probability  of  accidents  arising  from  the 
causes  named.  This  was  Invading  the  prov- 
ince of  the  jury.  The  court  should  have  left 
it  to  the  jury  to  decide  from  the  evidence 
whether  or  not  there  was  such  a  probability. 
The  legislature  has  imposed  upon  gas  com- 
panies the  duty  of  conducting  gas  only 
through  sound  wrought  or  cast  iron  pipes  and 
casings,  tested  to  a  pressure  of  at  least  400 
pounds  to  the  square  inch,  and  forbids  the 
transportation  thereof  through  such  pipes  and 
casings  at  a  pressure  exceeding  300  pounds 
per  square  inch,  nor  otherwise  than  by  the 
natural  pressure  of  the  gas  fiowing  from  the 
wells.  The  law  likewise  requires  that  natu- 
ral gas  shall  be  safdy  and  securely  confined 
In  well  pipes,  and  other  safe  and  proper  re- 
ceptacles, and  shall  not  be  allowed  to  escape. 
Rev.  St.  1894,  i  7507  et  seq.  By  the  very  act 
under  which  the  appropriation  proceedings 
are  carried  on,  It  devolves  upon  such  com- 
panies as  the  appellant  to  bury  their  pipes  In 
the  ground  so  as  not  to  Interfere  with  the  cul- 
tivation of  the  soil  or  the  existing  drainage, 
and  to  replace  the  soli  In  the  manner  in  which 
it  was  taken  from  the  ground.  Rev.  St.  1894, 
i  6103  et  seq.  (Elliott,  Supp.  {  1016  et  seq.). 
The  presumption  must  prevail— First,   that 
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what  the  legislature  has  commanded  shall  be 
done  can  be  done;  and,  secondly,  that  It  will 
be  done.  It  must  be  presumed,  as  the  court 
very  properly  told  the  Jury,  that  the  appel- 
lant win  discharge  its  duty  by  conducting  tht? 
Une  "in  a  reasonably  prudent  and  careful 
manner,"  and  by  otherwise  conforming  to  all 
the  statutOTy  requirements.  If  this  be  true, 
it  follows  as  a  necessary  corollary,  we  think, 
that  there  Is  a  further  presumption  that  no 
Injuries  will  arise  from  the  prudent  manage- 
ment of  the  lines;  and,  if  any  do  occur,  it 
will  be  only  in  exceptional  cases,  or  through 
the  negligence  of  the  operators.  It  may  be 
very  true.  Indeed,  that  natural  gas  cannot  be 
conducted  through  pipes  without  Injury  to  the 
premises  through  which  It  is  to  pass;  but,  if 
so,  we  think  the  fact  should  be  established 
by  proper  evidence,  and  Is  not  a  matter  of 
presumption. 

But  the  instructions  set  forth  are  open  to 
another  objection,  which  we  shall  now  pro- 
ceed to  point  out.  We  shall  not  dispute  the 
correctness  of  the  proposition  that  in  an  ac- 
tion such  as  this  is  the  plaintiff  must  recov- 
er all  damages,  present  and  prospective,  to 
which  be  will  ever  be  entitled  by  reason  of 
the  careful  and  prudent  operation  of  the  Hue. 
He  cannot  split  up  his  remedies.  Such  is  the 
rule  in  railroad  condemnation  cases.  Rah- 
man V.  Railroad  C!o.,  8  Ind.  App.  200,  35  N. 
B.  292.  And  the  same  rule  applies  in  the 
class  of  cases  to  which  the  present  one  be- 
longs. The  Jury  therefore  had  the  right  to 
consider  any  elements  of  future  Injury  to  the 
land  by  reason  of  the  appropriation.  Such 
elements  of  future  injury,  however,  can  only 
be  considered  for  the  purpose  of  determining 
to  what  extent,  if  any,  they  will  deteriorate 
the  value  of  the  land  at  the  time  of  the  con- 
demnation. To  whatever  extent  the  «cpo- 
sore  will  diminish  the  value  of  the  premises, 
to  that  extent,  and  that  only,  can  the  ques- 
tion of  future  loss,  other  than  that  which  can 
be  determined  by  a  definite  estimate,  such  as 
additional  fencing,  ditching,  etc.,  be  consid- 
ered at  all;  and  no  compensation  can  be  al- 
lowed for  iHvbable  future  losses  by  fire  and 
explosion  arising  from  the  prudent  operation 
of  the  line,  as  independent  items  of  damages 
disconnected  from  the  question  of  the  dimin- 
ished value  of  the  land  affected  by  the  pro- 
ceedings. The  rule  governing  in  railroad 
cases  is  well  stated  by  a  standard  author  as 
follows:  "It  is  to  be  borne  in  mind  that  com- 
pensation is  not  to  be  given  for  increased  ex- 
posure to  fire,  nor  for  increased  insurance 
rates,  nor  for  probable  losses  by  fire  in  the 
future,  for  which  no  recovery  can  I>e  had,  but 
simply  for  depreciation  in  the  value  of  the 
property  by  reason  of  the  danger  from  fire. 
The  evidence  should  therefore  be  limited  to 
showing  all  the  facts  in  regard  to  the  situa- 
tion of  the  property  and  improvements  rela- 
tively to  the  railroad,  and  perhaps  to  showing 
the  distance  from  the  road  to  wMch  the  dan- 
ger extends.  Evidence  of  actual  damages  by 
fire  before  the  assessment  of  damages  should 


be  excluded."  Lewis,  Bm.  Dom;  |  497.  We 
fully  agree  with  the  doctrine  here  expressed. 
It  is  amply  supported  by  an  abundance  of  de- 
cided cases,  and  we  have  not  been  referred 
to  any  case  by  counsel  for  appellees  in  which 
it  has  been  held  that  future  Injuries  from 
fire,  etc.,  may  be  compensated  as  independ-' 
ent  items  o..  damage.  Our  own  cases  relied 
upon  by  appellee's  counsel  do  not  declare  the 
rule  differently  from  the  way  in  which  it  Is 
here  stated.  Those  cases  directly  bearing  on 
the  questions  now  under  consideration  fully 
recognize  the  correctness  of  the  doctrine 
above  enunciated.  Indeed,  the  appellees' 
learned  counsel  concede  its  correctness,  but 
"think  the  court's  instructions  complained  of, 
taken  as  a  whole,  proceed  upon  the  theory 
contended  for  by  appellant's  counsel."  To 
this  proposition  we  are  unable  to  give  oui 
assent  In  the  great  mass  of  InstructlonB 
given  the  jury,  both  at  the  request  of  the  ap- 
pellant and  that  of  appeUees,  and  of  the 
court's  own  motion,  we  have  not  been  refer- 
red to  any,  nor  have  we  been  able  to  find  one 
after  diligent  search,  in  which  the  Jury  are 
given  to  understand  that  elements  of  damage 
by  fire  and  explosion  can  only  be  considered 
in  connection  with  the  question  of  the  de- 
terioration of  the  value  of  appellees'  real  es- 
tate. Ordinarily,  it  is  true,  error  cannot  be 
predicated  on  the  failure  of  the  court  to  in- 
struct the  jury  upon  any  given  question  un- 
less the  party  desiring  such  instruction  sub- 
mit the  same  in  writing,  with  a  request  that 
it  be  given.  But  here  the  question  is  not  up- 
on the  refusal  of  the  court  to  instruct  the 
jury  upon  any  particular  proposition,  but 
whether  the  error  presumably  committed  in 
giving  certain  instructions  has  been  cured  by 
other  instructions  given,  so  that,  when  c<»- 
Bidered  as  a  whole,  the  instructions  may  be 
said  to  state  the  law  correctly.  It  is  evident 
to  our  minds  that  the  case  was  submitted  to 
the  jury  upon  an  erroneous  theory,  so  far  as 
the  question  bf  damages  that  may  accrue  by 
reason  of  fi.res  and  explosions  is  concerned. 
By  the  instructions  above  set  out,  the  ques- 
tion of  damages  from  future  losses  by  fires 
and  explosions,  as  independent  items,  and  not 
connected  with  the  value  of  the  land,  is  made 
both  prominent  and  important,  to  an  extent, 
we  think,  that  renders  it  highly  probable,  in 
view  of  the  large  damages  awarded,  that  the 
Jury  were  misled  thereby.  For  the  reasons 
stated  the  appellant's  motion  for  a  new  trial 
should  have  been  sustained.  Jfidgment  re- 
versed. 


(U  Ind.  App.  687) 

INDIANA  NATURAL  GAS  &  OIL  00.  v. 
BAILEY  et  al. 

(AppeUate  Court  of  Indiana.    Dec.  13,  1886.) 

Appeal  from  circuit  court,  Howard  county; 
L.  J.  Kirkpatrick,  Judge. 

Condemnation  proceedings  by  the  Indiana 
Natural  Gas  &  Oil  Company  against  Sardis 
Bailey  and  others.  From  a  judgment  for  de- 
fendsAta,  plaintiff  appeals.    Reversed. 
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Winfield  &  Taber  and  John  E.  Moore,  for 
appellant'  Dean  &  Dean,  for  appellees. 

REINHARD,  J.  This  was  a  proceeding  to 
condemn  the  land  of  the  appellees  for  the  pur- 
pose of  laying  pipes  to  tr«nsport  natural  gas, 
under  Rev.  St.  1894.  i  5103  et  seq.  (Elliott, 
Supp.  8  1016,  et  seq.).  The  court  charged  the 
Jury  that,  besideb  the  damages  which  would 
result  from  injuries  to  the  land,  the  appellees 
were  entitled  to  recover  also  all  damages  that 
wUI  probably  result  from  the  maintenance  of 
the  Ime  in  the  future,  and  that,  natural  gas  be- 
ing highly  iufiammable  and  liable  to  explode, 
the  jury  might  consider  also  the  probabilities 
of  injuries  from  fires  or  explosions  which  may 
(esnlt  from  the  ordinary  prudent  and  careful 
operatioit  of  the  pipe  hne.  According  to  the 
recent  decision  of  this  court  in  Oil  Co.  ▼. 
JTones  (Ind.  A{)p.)  42  N.  B.  487,  these  instruc- 
tions were  erroneous,  and  require  us  to  reverse 
the  Jadcment.    Judgment  revened. 


(U  Ind.  App.  700) 

INDIANA  NATURAL  GAS  &  OIL  00.  T. 
DOWNING. 

(Appellate  Court  of  Indiana.     Dec.  20,  1895.) 

Appeal  from  circuit  court,  Howard  county; 
L.  J.  Kirkpatrick,  Judge. 

Condemnation  proceedings  by  the  Indiana 
Natural  Gas  &  Oil  Company  against  Joseph  S. 
Downing.  From  the  judgment  assessing  dam- 
ages, plaintiff  appeals.     Keversed. 

Winfield  &  Taber  and  John  B.  Moore,  for 
appellant.  Branyan  &  Branyan,  Morris  & 
Holman,  and  Blacldidge,  Shirley  &  Moon,  for 
appellee. 

REINHARD,  J.  Instructions  were  given  in 
this  case  similar  to  those  for  which  a  reversal 
was  adjudged  in  the  late  case  of  Oil  Go.  r.  Jones 
(Ind.  Aiq>.)  42  N.  E.  487.  On  the  authority  of 
that  case,  the  judgment  of  the  court  below  in 
the  present  case  must  be  reversed.  Judgment 
reversed. 


(14  Ind.  App.  62) 

CHICAGO  &  S.  B.  BY.  CO.  t.  WHEELEB. 

(Appellate  Court  of  Indiana.    Dec.  12,  1895.) 

IxmiT  TO  Stock— AviKMBKT  of  JckisdiotionaIi 

Facts  —  Dehubreb  —  Motion   lii 

Arbest — REqtnsiTES. 

1.  In  an  action  against  a  railroad  company 
tor  killing  a  horse,  a  complaint  which  alleges 
that  plaintiff's  farm  is  situated  in  H.  county, 
where  the  action  is  brought,  and  that  the  ani- 
mal entered  upon  a  neighbor's  land,  and  thence 
to  defendant's  nnfenced  track,  wnere  it  was 
UUed,  is  defective,  since  it  does  not  show  that 
tlie  horse  was  killed  in  H.  county. 

2.  In  a  statutory  action  against  a  railroad 
company  for  killing  a  horse,  the  jurisdictional 
defect  of  failing  to  allege  that  it  was  killed  in 
the  county  where  the  action  is  brought  may  be 
reached  by  a  motion  in  arrest  of  judgment,  but 
not  by  demurrer  for  want  of  facts.  Railway 
Co.  T.  Johnson  (Ind.  App.)  86  N.  E.  766,  fol- 
k>wed. 

a.  A  motion  in  arrest  of  judgment  need 
not  l>e  in  writing,  nor  point  out  the  grounds 
therefor,  nor  need  it  be  brought  into  the  record 
by  bill  of  exceptions. 

Appeal  from  circuit  coart,  Hamilton  coun- 
ty;  B.  B.  Stephenson,  .Tndge. 

Action  by  John  H.  Wheeler  against  the 
Chicago  &  Southeastern  Bailway  Company 
for  the  killing  of  plaintiff's  horses.     From  a 


judgment  for  plaintiff,   defendant  appeals. 
Eaversed. 

W.  B.  Crawford,  for  appellant  William 
Booth,  for  appellee. 

LOTZ,  J.  The  appellee's  horses  entered 
upon  the  appellant's  right  of  way  and  rail- 
road track  at  a  point  where  It  was  not 
fenced,  and  were  Idlled  by  the  locomotive 
and  cars.  He  brought  this  action  to  recover 
damages  for  the  injury  done.  Appellant  de- 
murred to  the  complaint  for  want  of  facts. 
This  demurrer  was  overruled,  and  it  then 
answered  the  general  denial.  The  canse 
was  tried  by  a  jury,  and  a  spedai  verdict 
was  returned,  upon  which  the  court,  after 
overruling  appellant's  motion  for  a  judg- 
ment in  its  favor  on  the  verdict,  and  over^ 
ruling  its  motion  In  arrest,  rendered  judg- 
ment in  favor  of  the  appellee. 

The  first  assignment  of  error  Is  that  the 
trial  court  erred  in  overruling  appellant's 
demurrer  to  the  complaint  The  complaint 
avers  that  the  defendant's  railroad  runs 
from  the  city  of  Anderson  west  through 
Hamilton  county;  "that  the  plaintiff  is  the 
owner  of  a  farm  in  said  county,  lying  along 
and  joining  the  line  of  said  railway  compa- 
ny, and  one  George  Haverstlck  is  also  the 
owner  of  a  farm,  joining  his,  and  also  said 
railway  cmnpany,  lying  on  both  sides  there- 
of, over  which  said  railway  lies;  that  along 
and  through  which  the  defendant  has 
*  *  *  failed  to  fence  or  inclose  its  line  of 
railway,  •  *  *  along  and  through  said 
farms;  *  *  *  that  on  the  2lBt  day  of  De- 
cember, 1893,  the  plaintiff  was  the  owner  of 
two  black  mares,  of  the  value  of  $300,  Irhich 
he  kept  on  his  farm  on  pasture,  and  at  said 
date  his  horses  entered  on  the  lands  of  said 
Haverstlck,  and  thence  upon  the  defendant's 
line  of  railway,  at- said  point  where  it  was 
not  fenced,  *  •  •  and,  while  thereupon, 
the  defendant  by  its  engine  and  train  of 
cars,  •  •  *  ran  over,  Injured,  and  killed 
the  two  horses."  The  objection  made  to  the 
complaint  is  that  It  does  not  appear  that  the 
horses  were  killed  In  Hamilton  county.  It 
is  not  shown  in  what  part  of  the  county  ap- 
pellee's farm  is  situated.  For  aught  that 
appears,  it  may  be  on  the  line  between  two 
counties,  and  the  Haverstlck  farm  may  ad- 
join it  although  in  another  county.  The 
horses  entered  the  right  of  way  on  the  Hav- 
erstlck land,  and  they  may  have  been  killed 
in  another  county  than  that  of  Hamilbw. 
It  is  settled  by  many  declslow  that  the  stat- 
utory action  for  Injuries  done  to  animals 
which  have  entered  upon  the  track  of  a  rail- 
road at  a  point  where  it  is  not  fenced  is  lo- 
cal, and  should  be  brought  in  the  county 
where  the  injury  was  done.  Bailway  Co.  V. 
Fishback.  5  Ind.  App.  403,  32  N.  E.  346.  It 
is  held  in  some  cases  that  the  county  in 
which  the  Injury  was  done  must  be  alleged 
and  proved;  that  it  is  a  jurisdictional  fact 
Bailroad  (3o.  v.  Epperson,  59  Ind.  438.    It  is 
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also  held  in  some  cases  that  the  questiou  of 
locality  goes  to  the  jurisdiction  of  the  sub- 
ject; that  it  cannot  be  waived,  and  may  be 
assigned  as  error  for  tbe  first  time  on  ap- 
peal. Railway  Co.  t.  Davis,  83  Ind.  89.  A 
contrary  rule  baa  been  asserted  in  other 
cases,  it  being  held  that  the  question  of  Ju- 
risdiction in  such  cases  does  not  go  to  the 
general  subject,  but  only  to  the  particular 
subject,  and  that  It  may  be  waived,  under 
section  346,  Rev.  St  1894  (section  343,  Rev. 
St  1881),  which  provides:  "That  the  objec- 
tion tlmt  the  action  was  brought  in  the 
wrong  county,  if  not  taken  by  answer  or  de- 
murrer, shall  be  deemed  to  have  been  waiv- 
ed." Railroad  C!o.  t.  Solomon,  23  Ind.  534; 
Coleman  v.  Floyd,  131  Ind.  330,  81  N.  E.  75. 
See,  also,  ElUott,  Gen.  Proc.  261-263,  where 
this  subject  is  fvOly  treated. 

In  this  case  there  Was  no  demurrer  or  an- 
swer raising  the  question  of  jurisdiction; 
and  it  cannot  be  raised  under  a  demurrer  for 
want  of  facts.  Railway  Co.  v.  Fishback,  su- 
pra; RaUrood  Co.  t.  Bridgett,  94  Ind.  216. 
Neither  is  there  an  assignment  of  error  call- 
ing in  question  the  Jurisdiction  of  the  trial 
court.  But  there  was  a  motion  in  arrest  of 
judgment,  and  the  ruling  on  this  motion  is 
assigned  as  error.  As  anomalous  as  it  may 
seem  in  view  of  section  346,  supra,  still  the 
supreme  court  has  held  that  the  question  of 
Jurisdiction,  in  the  absence  of  an  answer  or 
demurrer  owing  to  that  question,  may  be 
raised  on  a  motion  in  arrest  Railway  Co. 
V.  Milligan,  52  Ind.  505.  See,  also,  Railway 
Co.  V.  Johnson  (Ind.  App.)  36  N.  E.  766.  A 
motion  in  arrest  of  Judgment  need  not  be  in 
writing;  nor  need  it  point  out  the  grounds 
therefor  (Fall  v.  Hazelrigg,  45  Ind.  576);  nor 
need  it  be  brought  into  the  record  by  bill  of 
exceptions  (Salander  v.  Locikwood,  66  Ind. 
285;   Doctor  v.  Hartman,  74  Ind.  221). 

The  special  findings  as 'to  the  description 
of  the  locality  in  which  the  horses  were 
killed  are  tbe  same  as  in  the  complaint  The 
evidence  Is  not  in  the  record,  and  this  court 
has  no  means  of  determining  that  the  action 
was  brought  in  tbe  county  where  tbe  stock 
was  killed.  For  the  error  in  overruling  the 
motion  in  arrest,  the  Judgment  is  reversed. 


(14  iDd.  App.  6S) 

MOORE  V.  SCHRADER. 
(Appellate  Coari;  of  Indiana.    Dec.  13,  1895.) 

PkIHOIFAL  AHD  AOBNT— EVIDSNCB— HABMJ.BSS 

^      Error. 

1.  On  an  issue  as  to  whether  defendant's 
wife  purchased  goods  from  plaintiff  on  her 
husband's  account,  or  on  the  credit  and  for  the 
use  of  a  sanitarium  company  of  which  he  was 
manager,  plaintiff  may  show  that,  at  about  the 
same  time,  defendant  and  his  wife  bought  goods 
from  other  persons,  for  the  use  of  tbe  sanitari- 
um, in  defendant's  name  and  on  his  own  credit. 

2.  Where  the  only  issue  is  as  to  the  capaci- 
ty in  which  defendant  receired  goods  purchased 
from  plaintiff,  the  admission  of  shippmg  orders 
to  prove  the  receipt  of  the  goods,  even  if  erro- 
neous, is  harmljsa. 


Appeal  from  superior  conri;  Marion  coun- 
ty;  James  M.  Winter,  Judge. 

Action  by  Christian  Schraderagalnst  Grcorge 
W.  Moore  to  recover  the  value  of  goods  sold 
and  delivered.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Pickens  &  Cox,  for  appellant  Harding  & 
Hovey,  for  appellee. 

LOTZ,  J.  Tbe  appellee  sued  the  appellant 
to  recover  the  value  of  certain  goods  alleged 
to  have  been  sold  and  delivered,  and  recov- 
ered judgment  In  the  court  below.  Tbe  only 
questions  presented  for  consideration  on  this 
appeal  relate  to  the  rulings  of  the  court  in 
I)ermittlng  the  appellee  to  give  in  evidence 
certain  transactions  between  tbe  appellant 
and  other  persons  not  parties  to  this  actlrai. 
The  appellee  gave  evidence  which  tended  to 
prove  that  the  goods  in  controversy  were  sold 
to  and  on  the  credit  of  appellant,  and  that  the 
negotiations  therefor  were  made  through  tbe 
appellant's  wife  as  bis  agent,  and  that  he 
directed  her  to  make  the  purchases.  The  ap- 
pellant's contention  was,  and  he  gave  evi- 
dence which  tended  to  support  it,  that  he  was 
the  manager  of  the  Spencer  Sanitarium  Com- 
pany, a  corporation,  and  that  the  goods  were 
purchased  for  the  corporation,  and  on  its  cred- 
it, and  not  for  himself  personally.  The  court 
permitted  tbe  appellee  to  give  evidence,  over 
the  appellant's  objection,  of  other  transac- 
tions to  the  effect  that,  about  the  same  time 
the  goods  in  controversy  were  purciiased,  tbe 
appellant  and  his  wife  made  purchases  of 
goods  of  other  persons  in  his  own  name  and 
on  his  own  credit  to  be  used  In  the  sani- 
tarium. The  general  rule  is  that  independent 
and  disconnected  occurrences  and  transac- 
tions which  do  not  bear  directly  upon  the  is- 
sues are  irrelevant,  and  should  not  be  admit- 
ted in  evidence.  But  to  this  rule  there  are 
exceptions;  as  where  there  is  a  system  or 
method  of  doing  business  running  through  va- 
rious similar  transactions,  and  occurring 
about  the  same  time,  these  independent  trans- 
actions may  have  a  tendency  to  show  the 
method  and  the  Intention  and  purpose  of  a 
party  concerning  the  fact  in  issue.  Thus, 
even  in  criminal  cases,  where  the  crime  char- 
ged Is  one  of  a  series  of  similar  transactions, 
evidence  of  the  other  independent  acts  may, 
under  certain  circumstances,  be  admitted  to 
prove  the  offense  charged.  Card  v.  State, 
109  Ind.  415,  9  N.  E.  591;  Whart  Cr.  Br. 
§§  29,  32,  34;  1  Whart  Ev.  f§  29,  42;  Oreenl. 
Ev.  i  53.  And  when  tbe  question  is  whether 
one  person  acted  as  agent  for  another  on  a 
particular  occasion,  the  fact  that  such  person 
so  acted  on  another  similar  occasion  is  deem- 
ed to  be  relevant,  for  the  purpose  of  estab- 
lishing tbe  agency.  Barqett  y.  Gluting,  3 
Ind.  App.  415,  29  N.  E.  154,  927;  Hitchens  v. 
Rlcketts,  17  Ind.  625.  Under  the  circumstan- 
ces of  this  case,  there  was  no  error  in  admit- 
ting the  evidence  complained  of. 

Complaint  is  also  made  of  tbe  ruling  of  tbe 
court  in  admitting  in  evidence  the  shlppins 
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orders  and  railway  bilbs  of  the  goods  bought 
of  the  appellee.  The  appellee  had  the  right 
to  show  that  the  appellant  had  actually  re- 
ceived or  come  in  possession  of  the  goods  ptu> 
chased.  Whether  or  not  the  waybills  and 
sliipplng  orders  tended  to  prove  the  fact  that 
the  appellant  received  the  goods  we  need  not 
decide,  for  the  appellant  admitted  having  re- 
ceived the  goods.  It  was  only  the  capacity  in 
which  he  received  them  that  was  in  dispute. 
The  evidence,  even  If  not  admissible,  was 
harmless,  under  the  drcumstances  in  tUa 
caae.   Judgment  affirmed. 


(14  iDd.  App.  81) 

KELLBY  T.   CITY   OF   ORAWFOBDS- 
VILLE. 

(Appellate  Court  of  Indiana.  Dec  17.  1805.) 
JuBisDioTios— Dbcision  bt  Supremb  Court. 
The  decision  of  the  supreme  court  that 
Jurisdiction  of  an  appeal  in  a  case  is  in  the 
appellate  court  is  binding  on  the  latter;  Rev. 
St.  1884,  S  13G2,  declaring  that  the  appellate 
court  Bhall  be  eoTerned  in  all  things  by  the 
law  as  declared  by  the  supreme  court. 

On  rehearing.   Denied. 

For  former  report,  see  41  M.  B.  383. 

GAVIN,  0.  J.  In  this  case  the  supreme 
court  has  expressly  adjudicated  that  the 
question  sought  to  be  raised  by  appellant  was 
not  duly  presented,  and  that  the  jurisdiction 
of  the  appeal  was  in  this  court  40  N.  K. 
1082.  By  this  adjudication  we  are  neces- 
sarily bound.  By  the  statute  creating  this 
court,  it  is  provided  that  "the  appellate  court 
shall  be  governed  in  all  things  by  the  law  as 
declared  by  the  supreme  court  of  this  state." 
Rev.  St  1894,  g  13e2.  While  ours  is  a  court 
of  last  resort,  from  which  no  appeal  lies  to 
the  supreme  court,  yet  it  is  our  bounden  duty 
to  declare  the  law  in  harmony  with  Its  de- 
cisions. The  causes  for  rehearing  now  urged 
npon  us  might  possibly  have  been  applicable, 
If  presented  to  the  supreme  court,  to  induce 
a  revocation  of  the  order  of  transfer,  but 
they  are  not  tenable  in  this  court.  Petition 
overruled. 


(u  iDd.  app.  nu 

TOLEDO,  ST.  L.  &  K.  0.  R.  CO.  v.  WIN- 
OATB. 

(Appellate  Court  of  Indiana.    Dec.  19,  .1895.) 

Appeal  from  circuit  court,  Fountain  county; 
J.  M.  Rabb,  Judge. 

Action  by  John  C.  Winjrate  ajjainst  the  To- 
ledo, St  lyottis  &  Kansas  City  Ilailroad  Com- 
pany for  injuries  to  his  wife.  From  a  judg-i 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Bayleas  &  Guenther,  for  appellant  Brush 
&  Snyder,  for  appellee. 

LOTZ,  J.  The  facts  in  this  case,  so  far  as 
the  questions  of  negligence  and  contributory 
negligence  are  concerned,  are  the  same  as  in 
the  case  of  Railroad  Co.  v.  Wingate  (decided 
by  the  snpreme  court)  37  N.  E.  274.  This  case 
and  that  arose  out  of  the  same  transactions. 


The  complaint  in  that  case  was  held  insufficient 
There  is  a  slight  difference  in  the  allegations  in 
that  case  and  in  this;  but,  as  the  facts  are  the 
same,  this  cause  is  reversed,  on  the  authority  of 
that  case,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  with  leave  to  appellee 
to  amend  his  complaint 


(14  Ind.  App.  701) 

BOARD  OF  COM'RS  OF  MONTGOMERY 

COUNTY  V.  COFFENBERRY. 
(Appellate  Court  of  Indiana.     Dec.  20,  1896.) 

CiODN^IES — FaiLURS  TO    REPAIR   BRIDGE. 

A  county  is  not  unless  expressly  made  - 
80  by  statut^  liable  for  injuries  sustained  from 
defects  existing  in  a  bridge,  through  failure  of 
its  officers  to  have  it  repaired.    Board  of  Com'rs 
V.  Allman  (Ind.  Sup.)  42  N.  E.  206,  followed. 

Appeal  from  circuit  court,  Fountain  coun- 
ty; J.  M.  Rabb,  Judge. 

Action  by  Natlian  L.  Ck>ffenberry  against 
the  board  of  commissioners  of  Montgomery 
county.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

T.  P.  Mount,  for  appellant  L.  U.  SUllwell 
and  Paul  &  Bruner,  for  appellee. 

GAVIN,  C.  J.  The  appellee  recovered  judg- 
ment for  damages  by  reason  of  appellant's 
negligence  in  permitting  a  county  bridge  to 
become  and  remain  out  of  repair.  At  the 
time  of  the  trial,  the  decisions  of  the  supreme 
and  appellate  courts  held  the  counties  liable 
to  respond  in  damages  for  such  negligence, 
and  they  were  properly  followed  by  the  trial 
court  In  the  case  of  Board  of  C!om'rs  v.  All- 
man  (decided  November  25,  1805)  42  N.  E. 
206,  the  supreme  court  overruled  the  cases 
so  holding,  and  decided  that  counties  were 
not  required  to  answer  in  damages  for  negli- 
gence with  reference  to  bridges.  Following 
the  authority  of  the  supreme  court,  we  must 
a.ljudge  the  complaint  bad.  Judgment  re- 
versed. 


(14  Ind.  App.  7S) 
STEPHENSON  v.  CLAYTON. 
(Appellate  C!ourt  of  Indiana.     Dec.  17,  1895.) 
NOTB  OF  Mabbibd  Woman — Defessxs  —  Rbplt — 
EsTOPPBi.  Br  Statements — Allegation  of 
Knowledge  of  Defekses. 
1.  Under  Rev.  St.  1894,  i  6962,  providing 
that  a  married  woman  shall  be  l>ound  the  same 
as  any  other  perbon  by  an  estoppel  in  pais,  a 
statement  by  a  married  woman  that  her  note 
is  al)  right,  and  that  she  has  no  defenses  there- 
to, and  that  she  will  pay  it  will  estop  her  from 
claiming,  as  defenses  to  an  action  on  it  by  one 
who  purchased  it  relying  on  her  statement,  that 
it  was  given  for  the  debt  of  a  third  person,  and 
was  without  consideration. 

'2.  Where  a  married  woman,  in  an  action  on 
her  note,  relies  on  defenses  that  she  was  mar- 
ried when  she  made  it  and  that  it  was  given  for 
the  debt  of  a  third  person,  and  was  without 
consideration,  a  reply  setting  up  estoppel  in 
pais  by  her  statements  need  not  allege  that  she 
had  knowledge  of  the  defenses  when  she  made 
the  statement  and  promise  to  pay. 

Appeal  from  circuit  comt,  Kcadoako  ooun. 
ty;  B.  Haymond,  Judge. 
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Action  by  David  Clayton  against  Sarah  J. 
Stephenson  on  her  promissory  note.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

L.  W.  Royse.  for  appellant  H.  M.  Biggs 
and  S.  J.  North,  tor  appellee. 

LOTZ,  3.  The  appellee  brought  this  action 
against  the  appellant  upon  a  promissory  note 
executed  by  the  latter,  she  being  the  only 
maker.  The  note  was  payable  to  one  Grove, 
and  it  la  alleged  that  Orove  sold  and  assign' 
ed  to  one  MUes,  and  that  Miles,  for  value. 
Indorsed  it  to  the  appellee  before  maturity. 
The  answer  was  In  two  paragrephfl.  The 
first  pleads  want  of  consideration,  and  the 
second  that,  at  the  time  the  defendant  signed 
the  same,  she  was  a  married  woman,  and  that 
it  was  given  for  the  debt  of  another  person, — 
that  of  her  ton.  The  plaintiff  replied  to  these 
paragraphs— First,  by  a  general  denial;  and, 
second,  in  estoppel  to  the  effect  that,  before 
be  purchased  the  note,  he  went  to  the  defend- 
ant, and  informed  her  that  he  was  about  to 
purchase  the  note,  and  inquired  of  her  wheth- 
er there  were  any  defenses  to  the  same,  and 
that  she  informed  him  that  the  note  was  all 
right,  and  that  she  had  no  defenses  thereto, 
bat  she  did  not  Iiave  the  money  then,  and 
would  need  a  little  further  time  in  which  to 
make  payment,  but  would  pay  the  note  in 
fall  in  the  year  of  18&3;  that,  relying  on  her 
statements,  the  plaintiff  bought  the  note 
from  the  then  bolder  for  a  valuable  consid- 
eration, paying  therefor  the  sum  of  $289.06. 
Appellant's  demurrer  to  this  reply  was  over- 
ruled. The  ruling  on  this  demuiTer  presents 
ttie  only  question  for  consideration  on  this  ap- 
peal. 

A  married  woman  is  bound  by  an  estoppel 
in  pais  like  any  other  person,  under  the  stat- 
ute of  this  state  (Rev.  8t  18&1,  |  6862;  Bev. 
8t  1881,  I  BUT). 

It  is  insisted  that  the  reply  Is  bad  because 
It  does  not  aver  that  the  defendant  had  knowl- 
edge of  the  defenses  at  the  time  she  made 
the  statements  and  promise  to  pay.  This 
contention  has  been  squarely  decided  against 
the  appellant  Plummer  v.  Bank,  80  Ind. 
886,  and  cases  there  cited. 

Jodgment  affirmed. 


(14  Ind.  App.  TO 

KAHL  V.  MADISON  BREWING  CO. 
(Appellate  Court  of  Indiana.  Dec.  17,  1885.) 
Appeal — Juhisdictioxal  Amouxt. 
Under  Rev.  St  1894,  g  644  (Rev.  St 
1881,  t  632),  allowlDg  an  appeal  to  the  sn- 
preme  from  the  circuit  court  in  cases  originating 
before  a  justice  of  the  peace  only  when  the 
amount  in  controversy  exceeds  $50,  where  the 
amount  claimed  by  plaintiff  exceeds  $50,  but 
the  amount  of  the  verdict  against  defendant, 
added  to  a  set-off  filed  by  him,  is  less  than  $50, 
an  appeal  will  not  lie  by  defendant  from  an  or- 
der retaxing  costs. 

Afipeal  from  superior  court,  Marion  county; 
P.  W.  Bartholomew,  Judge. 


Action  by  Madison  Brewing  Company 
against  Charles  Kahl  for  goods  sold.  From 
an  order  retaxing  costs,  defendant  appeals. 
Appeal  dismissed. 

J.  M.  Bailey  and  F.  W.  Cady,  for  appel- 
lant  Clifford  &  Browder,  for  appellee. 

REINHARD,  J.  The  appellee  sued  the  ap- 
pellant before  a  Justide  of  the  peace  to  recov- 
er $74  for  37  kegs  of  beer.  In  the  Justlce'a 
court  the  appellant  offered  to  confess  Judg- 
ment for  $2,  which  was  rejected,  and  also  fil- 
ed a  set-off  for  $25.78.  A  trial  resulted  in  a 
judgment  in  favor  of  the  brewing  company 
for  $46.27  and  costs.  Kahl  appealed  to  the 
circuit  court,  where  he  withdrew  his  offer  to 
confess  judgment  and  tendered  the  appellee 
27  cents,  which  he  paid  Into  court  There  was 
«  jury  trial  in  the  circuit  coart,  resulting  in 
a  verdict  for  defendant  (appellant  here).  A 
new  trial  having  been  granted,  the  venue  of 
the  cause  was  changed  to  the  Marlon  superior 
court,  where  there  was  a  trial  by  jury,  and  a 
verdict  in  favor  of  the  appellee  for  27  cents. 
On  appellee's  motion  a  new  trial  was  granted, 
and  another  jury  trial  had,  which  resulted  in 
another  verdict  in  favor  of  appellee  for  27 
cents.  Judgment  on  this  verdict  was  render- 
ed in  favor  cf  appellee  for  27  cents,  and  In 
favor  of  appellant  for  all  costs.  Thereupon 
appellee  moved  to  retax  the  costs  in  the  cases. 
The  court  sustained  the  motion  as  to  all  costs 
which  had  accrued  at  the  time  the  tender  was 
paid  Into  the  court  and  overruled  the  motion 
as  to  all  costs  made  thereafter-  With  this  re- 
sult the  brewing  company  is  content  but 
Kahl,  being  dissatisfied  therewith,  brings  the 
case  to  this  court  on  appeaL  Appellant  has 
assigned  as  errors  the  rulings  of  the  superior 
court  (1)  in  sustaining  appellee's  motion  for 
a  new  trial;  (2)  In  sustaining  the  appellee's 
motion  to  retax  costs;  (3)  in  retaxing  the 
costs  of  the  suit  The  appellee  has  filed  a  mo- 
tion, of  which  due  notice  has  been  given,  to 
dismiss  the  appeal.  The  grounds  upon  which 
the  motion  is  predicated  are  as  follows:  "(1) 
The  appellate  court  has  not  jurisdiction,  for 
the  reason  that  the  case  originated  before  a 
justice  of  the  peace,  and  the  amount  In  con- 
troversy on  appeal  is  less  than  fifty  doliara 
(2)  Because  the  appellant  paid  into  the  court 
the  amount  of  the  judgment,  and  the  appellee 
accepted  the  same  in  satisfaction  of  said 
judgment  before  this  appeal  was  taken." 

On  the  first  cause  assigned  for  dismissal, 
the  question  arises,  what  is  the  amount  in 
controversy?  The  statute  allows  an  appeal 
in  such  cases  only  when  the  amount  In  con- 
troversy, exclusive  of  interest  and  costs,  ex- 
ceeds $60,  except  when  the  validity  of  an 
ordinance  is  Involved.  Rev.  St.  1894,  i  644 
(Rev.  St.  1881,  I  632).  Under  this  statute  it 
has  been  held  that  the  question  of  costs  can- 
not control,  nor,  indeed,  does  it  enter  Into, 
"the  amount  in  controversy."  Thus,  If  in 
each  an  action  the  plaintiff  recover  nothing 
but  costs  in  the  circuit  or  superior  court,  the 
defendant  cannot  appeal,  because,  so  £ar  aa 
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he  Is  concerned,  there  la  noihin?  In  oontxo- 
veray  but  the  costs,  whereas  there  must  be 
an  amount  In  controversy  which  exceeds  $50, 
exclusive  of  costs.  Uailroad  Go.  v.  Harrold, 
3  Ind.  App.  502,  80  N.  B.  158.  In  the  present 
case,  as  we  have  seen,  the  plaintiff  recovered 
27  cents.  With  this  recovery  It  Is  satisfied, 
and  the  defendant  appeals.  Where  this  Is 
the  case,  the  amount  In  controversy  is  not 
the  amount  sned  for,  bnt  the  amount  recover- 
ed. Railway  C!o.  v.  Steele,  6  Ind.  App.  183, 
33  N.  B.  236.  It  may  be  said,  however,  that 
as  the  appellant  flled  a  set-off  for  $25.73,  and 
failed  to  recover  the  same,  or  any  part  there- 
of, the  tme  amount  In  controversy,  as  to  bUn, 
is  the  amount  of  t^e  set-off  added  to  the 
amount  of  the  Judgment  rendered  against 
him.  Pickett  v.  Hollingswortb,  6  Ind.  App. 
438,  33  N.  B.  911  The  adjudicated  cases 
establish  the  role  that  where  the  plaintiff  ap- 
peals the  amount  In  controversy  is  the 
amount  sued  for  in  the  complaint.  But  If  he 
recover  less  than  $50,  and  be  content  there- 
with, there  is,  as  a  general  rule,  no  right  of 
appeal  by  the  defendant,  unless,  by  set-off  or 
coanterclaim,  he  show  tbtit  be  la  entitled  to 
a  Judgment  against  the  plaintiff  for  $50  or 
more,  or  if  it  appear  that  the  amount  of  the 
Judgment  rendered  against  the  def»idant, 
added  to  the  amount  he  seeks  to  recover  in 
his  counterclaim  or  set-off,  exceeds  $50.  Bl- 
liott,  App.  Proc.  8  63  et  seq.  The  case  at  bar 
does  not  fall  within  the  class  of  cases  originat- 
ing before  a  Justice  of  the  peace  in  which  the 
defendant  is  entitled  to  appeal  to  this  court 
Appeal  dismissed. 


(14  Ind.  App.  96) 

GERMAN  MUT.  INS.  CO.  OF  INDIANA  v. 

GLASCO  et  al. 

(Appellate  Court  of  Indiana.     Dec.  19,  1895). 

AoTioN  ON   Bond  —  Pleadiko  —  Pabtial  Db- 

7EN!iE. 

Where  a  complaint  on  a  bond  for  the 
faithful  performance  by  an  insurance  agent  of 
Us  duties  alleges  that  the  agent,  instead  of  re- 
porting a  policy  on  an  extrahazardous  risk  as 
he  had  written  it,  reported  it  as  covering  a 
dwelling,  and  that,  though  it  was  his  duty  to 
pay  over  the  premium  received,  no  part  thereof 
had  ever  been  paid  to  plaintiff,  an  answer  pur- 
porting to  be  to  the  whole  complaint,  which 
merely  sets  up  that  the  failure  to  correctly  re- 
port the  policy  was  through  inadvertence,  but 
does  not  deny  the  nonpayment  to  plaintiff  of  the 
premium,  or  gi^e  any  excuse  for  ^uch  non- 
payment, is  demurrable. 

Appeal  from  circuit  court,  Madison  coun- 
ty;  Alfred  Ellison.  Judge. 

Action  by  the  German  Mutual  Insurance 
Company  of  Indiana  against  Robert  C.  Glag- 
co  and  others  on  a  bond.  A  demurrer  to  the 
answer  was  overruled,  and  plaintiff  appeals. 
Reversed. 

J.  W.  Lovett  and  B.  0.  Ryan,  for  appel- 
lant. F.  P.  Foster  and  F.  Walker,  for  appel- 
lees. 

GAVIN,  a  J.  The  appellee  Olasco  was 
in  1882  appointed  local  agent  tor  appellant 


at  Anderson.  To  secure  the  faithful  per- 
formance of  his  duties  as  such  agent,  he, 
with  bis  coappellees,  executed  the  bond 
sued  on  in  this  fiction.  Appellant,  in  Its 
complaint,  avers  that  it  was  part  of  said 
Glasco's  duty  to  make  to  it  daily  reports  of 
each  policy  issued;  that  on  December  11, 
1893,  he  issued^  in  appellant's  name,  a  poll* 
cy  (No.  26,390)  to  one  Stinson,  insuring  a  sa- 
loon stock  in  a  town  which  had  no  fire  pro- 
tection, the  stock  being  also  mortgaged,  tbe 
risk  being  extrahazardons,  and  sncb  a  one 
as  appellant  would  not  knowin^y  have  ac- 
cepted; that,  InMead  of  reporting  tbls  iwllcy 
as  It  was  written,  said  Glasco  falsely  re- 
ported it  to  have  been  Issaed  to  one  Jackson 
upon  a  dwelling  house  in  Anderson.  It  is 
further  averred  that  appellant  had  no  knowl- 
edge whatever  of  tbe  Issuing  of  said  policy 
until  in  March,  1894,  after  the  destruction 
of  tbe  property  by  flre,  when  it  was  called 
on  by  Stinson  to  pay  the  loss,  which  it  wad. 
compelled  to  and  did  do.  It  is  also  averred 
that  no  part  of  the  premium  v:blch  had  ^en 
received  by  Glasco  for  the  Stinson  policy 
was  ever  paid  or  remitted  to  appellant,  al- 
though it  was  his  duty,  under  his  contract, 
to  remit  the  same  as  sopn  as  received.  The 
complaint  further  alleges  that,  had  appel- 
lant been .  informed  of  the  issnanoe  of  tbe 
policy  to  him,  it  would  have  canceled  it,  and' 
asks  to  recover  tbe  amount  it  was  damaged 
by  such  conduct  of  said  Glasco.  By  their 
second  paragraph  of  answer,  all  the  appel- 
lees united  admit  execution  of  the  bond,,  the 
issuance  of  the  Stinson  policy  as  averred  in 
tbe  complaint,  tbe  payment  of  tbe  loss,  and 
that  be  made  a  dally  report,  as  such  agent, 
to  the  plaintiff  company,  showing  that  policy 
No.  26,390  bad  been  issued  to  Florence  Jack- 
son for  an  insurance  of  $1,000  on  her  dwell- 
ing bouse  in  Anderson,  Ind.;  but  it  Is  alleged 
that  Glasco  did  about  this  same  time  issue 
such  a  policy  to  Florence  Jackson,  being  No. 
26,391,  and,  by  mistake  and  inadvertence,  he 
reported  No.  26,390  as  issued  to  Jackson. 
There  are  also  averments  as  to  the  failure 
of  appellant  to  make  proper  examination  of 
its  agent's  books.  To  this  answer  a  demur- 
rer was  overruled. 

The  failure  to  pay  over  tbe  premium  when 
due  is  expressly  alleged  as  a  violation  of  tbe' 
agent's  duty,  and  this  was  a  breacb  of  the 
bond,  which  is  nowhere  denied  by  tbe  an- 
swer, nor  is  any  excuse  for  such  nonpay- 
ment disclosed.  There  is  an  entire  failure 
upon  the  part  of  appellees  to  meet  and  an- 
swer this  breacb  of  the  bond.  The  pleading 
which  purports  to  answer  tbe  entire  com- 
plaint falls  to  do  80,  and  Is  therefore  bad. 
Machine  Co.  v.  Niehanse,  8  Ind.  App.  502,  35 
N.  B.  1112.  It  is  doubtless  true  that  the 
more  important  and  principal  breach  assign- 
ed is  the  failure  to  report  the  policy  to  the 
company;  yet  the  other  canno':  be  disregard- 
ed. Counsel  for  appellees  construe  their  an- 
swer as  being,  In  effect,  a  denial  of  the  fail- 
ure to  make  such  report,  and  an  averment 
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that  the  report  was  made,  but  a  wrong  num- 
ber given  It  by  oversight.  If  this  was  the 
Intention  of  the  pleader,  we  are  of  opinion 
that  apt  words  have  not  been  used  to  clear- 
ly express  this  meaning.  Whether  the  com- 
plaint counts  npon  Intentional  wrongdoing 
by  the  agent,  or  npon  mere  carelessness  in 
the  performance  of  his  duties,  is  not  alto- 
gether plain.  Since  the  cause  must  be  re- 
versed, we  do  not  deem  it  necessary  to  pass 
npon  other  questions  argued  by  counsel, 
which  may  not  again  arise.  Judgment  re- 
versed, with  Instructions  to  the  trial  court 
to  sustain  the  demurrer  to  the  second  para- 
graph of  answer,  with  leave  to  all  i)artieB 
to  amend  pleadings  If  desired. 


(14  Ind.  Api>.  86) 

PENCE   v.   WIIililAMS. 
(Appellate  C!onrt  of  Indiana.     Dec.  18.  1895.) 

IiANSLORD  AND  TsiTANT— RbCOVBHT  UF  P6s8ES8IOtr 

— Dahaobs— Estoppel  to  Dbnt  Land- 
lokd'8  Title. 

1.  In  an  action  by  a  landlord  to  recover  pos- 
session of  a  farm,  where  defendant  held  over 
for  four  months,  and  plaintiS  had  rented  tlie 
farm  for  one  year  from  the  expiration  of  de- 
fendant's term  for  $600,  and,  because  of  the 
holding  over,  lost  the  tenant,  and  at  the  end  of 

<8uch  fonr  months  the  season  was  too  far  ad- 
vanced to  rent  the  farm  for  that  year,  $200 
were  not  excessive  damages. 

2.  In  an  action  for  possession  defendant 
cannot  show  thai  the  only  title  plaintiff  had 
wheu  he  made  the  lease  was  under  a  tax  deed, 
and  that,  after  the  expiration  of  the  lease,  de- 
fendant attorned  to  one  claiming  superior  title 
to  plaintiff,  where  the  lease  was  not  procured 
by  fraud,  and  defendant  never  surrendered  pos- 
session, and  defendant's  possession  was  never 
disturbed,  and  there  had  been  no  change  In 
plaintiff's  title  since  the  lease  was  made. 

Appeal  from  circuit  court.  Fountain  coun-. 
ty;    li.  Nebeker,  Special  Judge. 

Action  by  ■  Charles  N.  Williams  against 
Frank  F.  Pence  to  recover  possession  of  land. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Sutton  &  McCabe,  for  appellant.  G.  W. 
Paul,  for  appellee. 

EBINHARD,  J.  This  action  was  commen- 
ced by- the  appellee  before  a  Justice  of  the 
peace  to  recover  of  the  appellant  the  posses- 
sion of  a  farm  which  the  appellee  had  leased 
to  the  appellant  in  writing  for  ope  year  from 
January  12,  18&1.  The  complaint  charges  an 
unlawful  holding  over  by  appellant  after  the 
expiration  of  the  tenancy.  The  cause  was 
appealed  to  the  Warren  circuit  court,  and 
thence  the  venue  was  changed  to  the  court 
b^ow.  A  trial  by  the  court  resulted  in  a  find- 
ing and  a  judgment  in  favor  of  the  appellee 
for  possession  of  the  premises  and  $200  dam- 
ages. The  only  error  assigned  is  the  over- 
ruling of  appellant's  motion  for  a  new  trial. 
The  reasons  assigned  for  a  new  trial  are: 
"(1)  The  finding  of  the  court  is  contrary  to 
the  law  and  t^e  evidence;  (2)  the  damages 
are  excessive;  (.3)  error  in  the  assessment  of 
the  amount  of  the  recovery  in  this:  that  there 


is  no  evidence  to  show  how  much  the  dam- 
ages of  the  plaintiff  are  for  the  detention  of 
the  lands  In  controversy." 

The  second  and  third  reasons  may  be  con- 
sidered together.  The  appellant  held  over 
from  the  12tb  of  January.  The  judgment 
appealed  from  was  rendered  May  ITtti. 
There  la  evidence  tending  to  prove  that  the 
appellee  had  rented  the  premises  to  another 
tenant,  whose  term  was  to  begin  on  January 
12,  1895,  for  $600  a  year,  but  when  be  de- 
manded possession  of  the  appellant  it  was 
refused.  The  appellee  lost  the  contract  of 
renting  for  the  year,  the  season  then  bein^ 
too  far  advanced  to  rent  the  farm  for  that 
year.  Appellant's  counsel,  in  their  brief, 
make  some  allusion  to  the  planting  of  crops, 
by  the  appellant,  of  which  It  Is  claimed  the' 
appellee  derived  the  benefit;  but  we  have 
been  referred  to  no  evidence,  and  appellee  In-, 
sists  that  there  is  none  in  the  record,  that  ap- 
pellant planted  any  crops,  or  even  prepared, 
the  ground  therefor.  We  think  the  court  was 
amply  Justified  in  placing  the  damages  at 
$200. 

The  only  remaining  question  relates  to  the 
snfflciency  of  the  evidence  to  sustain  the  find- 
ing. In  this  connection  it  is  contended  that 
appellee  had  no  title  to  the  premises  before 
he  executed  the  lease  in  question.  It  is  a, 
well-settled  general  rule  that  a  tenant  is 
estopped  to  deny  his  landlord's  title.  Reese 
V.  Caffee,  133  Ind.  14,  32  N.  B.  720.  It  is 
true,  the  appellant  was  permitted  to  show 
that  the  only  title  which  appellee  had  when 
he  leased  the  farm  to  appellant  was  a  title 
based  upon  a  tax  deed.  We  think  the  evi- 
dence introduced  was  Incompetent,  unless  the 
facts  proved  constitute  an  exception  or  ex-' 
ceptions  to  the  general  rule  just  stated.  Ap- 
pellant, after  the  expiration  of  bis  term,  at- 
torned to  one  claiming  a  paramount  and  sn-. 
I>erlor  title  to  appellee.  This  the  appeUant 
could  not  do  under  the  law.  A  tenant  has  no 
power  to  attorn  to  a  third  person  without  first 
surrendering  the  possession  of  the  premises 
to  the  landlord  from  whom  he  obtahied  the 
same,  or  without  the  consent  of  the  latter  to 
such  attornment.  So  long  as  a  tenant  re- 
mains in  undisturbed  possession  under  bis 
lease,  he  is  estopped  to  deny  his  landlord's 
title.  Wood,  Landl.  &  Ten.  f  232.  The  appel- 
lant attempted  to  show  that  another  had  a 
paramount  title  at  the  time  he  rented  the 
premises,  and  that  the  lease  was  procured  or 
effected  by  fraud,  and  in  support  of  this 
theory  he  gave  evidence.  Fraud  is  a  ques- 
tion of  fact,  and  must  be  established,  like  any 
other  fact,  by  satisfactory  evidence.  The 
finding  against  appellant  included  a  determi- 
nation on  the  part  of  the  court  as  to  the  ques- 
tion of  fraud.  There  was  evidence  tending 
to  sustain  this  finding.  Hence,  if  the  ques- 
tion of  fraud  constituted  an  exception  to  the 
general  rule  stated,  the  appellant's  failure  to 
establish  it  precludes  him  from  deriving  any 
benefit  from  such  exception.  But  we  do  not 
see  how  the  question  of  fraud  could  have  any 
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bearing  on  the  point  Involyed.  There  Is  no 
pretense  that  appellant  was  ever  evicted,  or 
in  the  least  disturbed  in  his  possession  under 
the  lease.  Another  exception  to  the  greneral 
rule  that  a  tenant  cannot  dispnte  the  title  of 
his  landlord  is  where  some  change  has  taken 
place  In  the  landlord's  title  after  the  execu- 
tion of  the  lease,  as  where  the  title  has  ex- 
pired or  been  transferred  to  another,  etc. 
TayL  Landl.  &  Ten.  U  629,  705-707.  But  in 
the  case  before  us,  whatever  defect  existed 
in  appellee's  title  existed  at  the  time  the 
lease  was  made;  hence  the  exception  does  not 
apply.  We  find  no  error  in  the  record.  Judg- 
ment affirmed. 


(14  Ind.  App.  82) 

UNION  NAT.  BANK  t.  McCONAHA. 
(Appellate  Court  of  Indiana.     Dec.  19,  1895.) 

BxcccTiox  Sulk — Rights  or  Furohaseb— Fobb- 
0U>aUKK  OF  MORTOAOB— Hedkhption  bt  Wifb. 
Under  Rev.  St.  1894,  i  781  (Rev.  St. 
1881,  I  769),  providing  that  any  person  having 
an  undivided  interest  in  land  sold  under  ex- 
ecution may  redeem  from  the  sale,  and  shall 
have  a  lien  on  the  several  shares  of  the  other 
owners  for  their  respective  shares  of  the  re- 
demption money,  where,  after  a  sale  of  a  hus- 
band's land  under  a  judgment,  it  is  sold  under 
a  prior  mortgage  given  by  the  Judgment  debtor 
nnd  his  wife  to  secure  his  debt,  and  is  redeem- 
ed by  the  wife  on  foreclosure,  the  interest  in 
the  land  acquired  by  the  purchaser  at  the  judg- 
ment sale  is  chargeable  with  the  full  amount 
paid  by  the  wife  to  redeem. 

Appeal  from  circuit  court,  Wayne  county; 
D.  N.  Comstock,  Judge. 

Action  by  Amanda  McConaha  against  the 
Union  National  Bank  to  enforce  a  lien  on  land 
for  redemption  money.  Judgment  was  ren- 
dered for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Newman  &  Harris,  for  appellant  Johnson 
&  Freeman,  for  appellee. 

GAVIN,  C.  J.  In  1883  one  Taylor  Mc- 
Conaha was  the  owner  In  fee  simple  of  cer- 
tain real  estate  in  Wayne  county,  Ind.  The 
appellee  was  then,  and  has  since  continued  to 
be,  the  wife  of  said  Taylor.  In  February, 
1893,  appellant  recovered  against  said  Taylor 
a  Judgment,  upon  which  execution  issued, 
whereby,  on  March  18,  1893,  the  land  was 
sold  to  appellant  at  sheriff's  sale,  and  a  prop- 
er certificate  Issued  therefor.  It  was  then 
subject  to  the  superibr  lieu  of  two  mortgages, 
executed  in  1883  and  1889  by  said  Taylor 
and  his  wife  to  secure  debts  of  said  Taylor. 
September  24,  1894,  appellant  received  a 
proper  deed  for  the  land.  June  3,  1893,  the 
land  was  sold  upon  a  foreclosure  of  tbf  mort- 
gages. June  2,  1894,  appellee  redeemed  from 
this  foreclosure  sale  by  paying  $2,703.12. 
She  then  brought  this  suit  to  enforce  against 
the  land  her  statutory  Hen  for  the  amount 
thus  paid.  The  vital  question  presented  is: 
Can  she  enforce  the  entire  amount  primarily 
against  the  interest  (two-thirds)  in  the  land 
held  by  appellant,  or  is  appellant  entitled  to 
bold  its  share  of  the  land  freed  from  her 


claim  upon  payment  of  tworthirds  of  the  re- 
demption money  and  Interest?  In  the  case 
of  Vaughan  v.  Dowden,  126  Ind.  403,  26  N. 
B.  74,  it  was  decided  that  a  wife,  who  had 
Joined  her  husband  in  the  execution  of  a 
mortgage  upon  his  real  estate  to  secure  his 
debt,  having  been  a  party  to  the  foreclosure, 
and  her  husband  being  still  alive,  may  never- 
theless redeem,  under  section  769,  Rev.  St 
1881,  being  section  781,  Rev.  St  1894.  By 
this  section  any  person  having  an  undivided 
interest  in  the  property  sold  may  redeem  the 
property  sold,  or  any  parcel  or  parcels  sold 
in  one  body,  and  "shall  have  a  lien  on  the 
several  shares  of  the  other  owners  for  their 
respective  shares  of  redemption  money,"  with 
Interest  etc.,  which  lien  may  be  enforced  by 
appropriate  legal  proceedhigs.  A  married 
woman,  whose  inchoate  Interest  in  her  hus- 
band's real  estate  has  been  mortgaged  to  se- 
cure his  debt,  while  not  thereby  becoming  a 
surety,  in  the  strict  sense  of  the  term,  doe^ 
occupy  a  position  In  many  respects  analogous 
to  that  of  a  surety.  Oawford  v.  Hazelrlgg, 
117  Ind.  63,  18  N.  E.  603.  This  analogy  ej.> 
tends  so  far  as  that  she  may,  on. foreclosure, 
obtain  an  order  for  the  offer  of  thie  husband's 
two-thirds  before  her  own  Interest  shall  be 
sold.  Leary  v.  Schaffer,  79  Ind.  567;  Pur- 
vlance  v.  Emley,  126  Ind.  419,  26  N.  B.  167; 
Kelley  v.  Canary,  129  Ind.  460,  29  N.  B.  11; 
De  Armond  t.  Society,  94  Ind.  59.  Under 
these  authorities  appellee  might,  at  the  time 
of  the  foreclosure,  have  procured  an  order 
directing  that  the  two-thirds  of  the  land  be 
first  offered  for  sale.  When  appellant  pur- 
chased the  land  at  sheriff's  sale  It  knew  that 
by  its  purchase  and  deed,  It  would  acquire 
but  the  two-thirds,  and  that  the  interest  of 
appellee  would  thereby  become  vested  and 
absolute  In  the  other  third,  under  the  act  of 
1875.  Rev.  St  1894,  §  2669  (Rev.  St  1881,  i 
2D08).  That  appellee  was  entitled  to  redeem, 
and  that  she  is  entitled  to  recover  some  part 
of  her  redemption  money,  is  not  denied;  but 
the  position  of  counsel  is  that,  when  the  stat- 
ute gives  her  a  lien  upon  the  several  shares 
of  the  other  owners  for  their  "respective 
shares  of  redemption  money,"  that  means 
she  can  hold  those  hiterests  for  that  propor- 
tion of  the  redemption  money  which  those 
shares  of  the  land  bear  to  the  whole  land,  and 
no  more.  We  do  not  so  construe  the  statute. 
On  the  contrary,  we  are  of  opinion  that  the 
redemptioner  is  entitled  to  enforce,  against 
the  shares  of  other  owners,  that  portion  of 
the  redemption  money  which  those  shares 
ought  In  law  and  equity  to  bear.  When  ap- 
pellant purchased  the  land,  that  wjilch  It 
thereby  acquired  became,  as  between  it  and 
appellee's  portion  of  the  land,  the  primary 
fund  from  which  the  mortgages  should  be 
paid.  Bunch  v.  Grave,  111  Ind.  351,  12  N. 
E5.  514.  Whatever  weight  may  attach  to  the 
implied  criticism  in  Myers  v.  O'Neal,  130  Ind. 
370,  30  N.  B.  510,.  with  refei^nce  to  some  of 
the  language  of  this  and  other  cases  upon 
which  It  is  founded,  the  adjudication  upon 


Digitized  by 


Google 


496 


NORTHEASTERN  REPORTER,  Vol.  42. 


(Ind. 


tile  point  to  which  we  cite  It  Is  direct,  and  In 
harmony  with  both  principle  and  other  cases. 
According  to  the  principles  annonnced  In  and 
enforced  by  that  decision,  If  appellant  had 
redeemed  from  the  mortgage  sale.  It  could 
not  have  acquired  a  lien  against  appellee's 
share.  In  Vaughan  v.  Dowden,  supra.  It  Is 
said:  "The  statute  Is  remedial  In  Its  chai^ 
acter,  and  is,  therefore,  entitled  to  a  liberal 
constrnctlon."  By  its  Judgment  appellant 
acquired  a  Uen  only  on  Taylor  McConaha's 
Interest  In  the  land.  This  Interest  was  the 
primary  fond  for  the  payment  of  the  mort- 
gages. As  between  the  husband's  and  the 
wife's  respective  Interests  In  the  land,  the 
■hare  of  the  mortgage  which  sbonld  be  borne 
by  the  husband's  Interest  was  the  entire 
amount  thereof.  This  amount  was,  therefore, 
properly  chargeable  upon  the  husband's  inter- 
est, which  had  ciome  into  appellant's  posses- 
sion or  ownership.  While  the  form  of  the 
decree  Is  somewhat  criticised,  the  result  at- 
tained is  eminently  Just,  giving  to  each  party 
an  that  could  be  rightfully  claimed  either  un- 
der the  statute  or  upon  the  broad  principles 
of  i^qnlty.    Judgment  afKrmed. 


(U  Ind.  App.  72) 

KERN  T.  SAUIi. 
(Appellate  Court  of  Indiana.     Dec.  17,  1895.) 

FLBADIJIO  —  FaILURS    T<)    RlFt/T   —  JUOOMBMT  — 
WlNT  or  CoNSIDBiRATION — APPBAL. 

1.  Where  plaintiff  in  an  action  on  a  note 
fails  to  reply  to  one  paragraph  of  answer,  al- 
leging want  of  consideration,  after  his  demur- 
rer thereto  is  orerruled,  judgment  should  be 
entered  for  defendant,  though  plaintiff  has  also, 
by  general  denial,  pnt  in  issue  the  plea  of  pay- 
ment made  in  another  paragraph. 

2.  A  judgment  that  platntilf  talce  nothing  by 
his  complaint,  and  that  defendant  recover  hia 
costs,  on  failnre  of  plaintiff  to  reply  to  a  para- 
graph of  answer  held  good  on  demurrer,  ia  a  final 
Judgment 

3.  A  paragraidi  of  answer  in  an  action  on 
a  note,  alleging  that  it  was  a  purchase  note 
for  a  buggy  warranted  in  writing,  and  that  the 
buggy  is  not  worth  the  amount  of  the  note,  is 
demurrable,  where  it  neither  alleges  its  value 
if  it  bad  been  as  warranted,  nor  any  deprecia- 
tion by  the  breach  of  warranty,  and  the  war- 
ranty or  a  copy  is  not  filed. 

Appeal  from  circuit  court,  Howard  county; 
L.  J.  Klrkpatrick,  Judge. 

Action  by  Pharon  J.  Kern  against  William 
Saul  on  a  note.  From  a  Judgment  for  de- 
fendant plaintift  appeals.    Reversed. 

Moon  &  Wolf,  for  appellant  Blacklidge 
&  Shirley,  for  appellee. 

DAVIS,  J.  The  foundation  of  this  action 
is  a  promissory  note  executed  by  the  appel- 
lee to  the  appellant  The  appellee  answered 
In  four  paragraphs:  (1)  General  denial;  (2) 
payment;  (3)  failure  of  consideration.  The 
fourth  is  substantially  the  same  as  the  third. 
To  the  second  paragraph  the  appellant  re- 
plied, and  demurred  to  the  third  and  fourth 
paragraphs.  The  demurrer  was  OTemiled 
to  each  paragrraph.  The  appellant  elected  to 
stand  on  such  rulings,  and  declined  to  plead 
further.     Final  Judgment  was  thereupon  ren- 


dered against  appellant,— that  be  should  take 
nothing  by  his  complaint,  and  that  appellee 
recover  his  costs. 

The  errors  assigned  are  that  the  court  err- 
ed In  overruling  the  demurrer  to  each  para- 
graph of  the  answer.  On  the  failnre  of  ap- 
pellant to  controvert  the  material  allegations 
of  the  third  and  fourth  paragraphs  of  the  an- 
swer by  reply,  the  court  was  required  by  the 
statute  to  take  the  same  as  true  for  the  pur- 
pose of  the  action.  Rev.  St  18»4,  f  386  (Rev. 
St  1881,  §  388);  Adams  v.  Tuley,  1  Ind.  App. 
490,  27  N.  E.  991.  The  appellant,  by  a  reply 
of  general  denial,  controverted  the  answer  of 
payment  On  the  failure  of  appellant  to  re- 
ply to  the  third  and  fourth  paragraphs  of  an- 
swer after  the  several  demurrers  thereto 
were  overruled  the  court  was  required  by 
the  statute  to  render  final  judgment  against 
him,  as  upon  a  default  Rev.  St.  1894.  {  348 
(Rev.  St  1881,  i  846).  The  Judgment  that 
appellant  should  take  nothing  by  bis  com- 
plaint, and  that  appellee  should  recover  bis 
costs,  was  an  ultimate  determination  at  the 
court  upon  the  whole  controversy  in  the  ac- 
tion. City  of  Jeffersonvllle  v.  Tomlln,  7  Ind. 
App.  681,  35  N.  E.  29.  It  Is  error  to  overmle 
a  demurrer  to  an  insufficient  paragraph  of 
answer,  unless  it  affirmatively  appears  that 
the  ruling  was  harmless.  Norrls  v.  Tlce  (Ind. 
App.)  39  N.  E.  lOiQ.  The  confession,  for  the 
pni-pose  of  the  action,  that  the  facts  alleged 
In  the  third  and  fourth  paragraphs  of  the  an- 
swer are  true,  necessarily  defeats  the  action. 
If  either  paragraph  is  sufficient  to  constitute 
a  defense.  Adams  v.  Tuley,  supra.  The  an- 
swer of  payment  has  not  been  confessed,  but 
the  defense  of  failure  of  consideration,  if 
sufficient,  has  been  confessed,  and  the  admis- 
sion of  the  truth  of  the  facts  alleged  in  one 
good  paragraph  of  answer  necessarily  defeats 
the  action.  Breider  v.  Kmeger,  92  Ind.  142. 
From  the  Judgment  rendered  against  appel- 
lant, he  had  a  right  to  appeal.  Rev.  St  1894. 
i  644  (Rey.  St  1881,  {  632).  The  third  and 
fourth  paragraphs  of  the  answer  are  sub- 
stantially the  same,  and  they  stand  or  fall 
together.  The  question  for  our  consideration, 
therefore,  is  whether  either  of  said  para- 
graphs states  facts  sufficient  to  constitute  a 
defense  to  the  cause  of  action.  In  other 
words.  If  the  final  Judgment  in  the  court  be- 
low was  rendered  against  the  appellant  on 
the  demurrers  to  bad  paragraphs  of  answer, 
the  Judgment  should  be  reversed.  Norrls  y. 
Tlce,  supra.  It  Is  true,  there  has  been  no  dis- 
position of  the  issue  made  by  the  reply  to 
the  answer  of  payment;  but  In  view  of  the 
conclusion  of  the  trial  court  that  the  facts 
alleged  In  the  third  and  fourth  paragraphs 
of  the  answer  constituted  a  complete  bar  to 
the  action,  the  entire  controversy  was  deter- 
mined without  reference  to  this  issue.  If 
there  was  a  failure  of  consideration,  there 
could  be  no  recovery  on  the  note,  and  the  is- 
sue of  payment  was  immaterial.  In  Clear^ 
water  v.  Meredith.  1  Wall.  26,  on  page  43, 
the  court  says:  "If  the  plea  was  true,  being 


Digitized  by 


Google 


Maaa.) 


TBAOT  v.  WETHEBBLL. 


497 


a  complete  defense.  It  would  haye  been  use- 
less to  have  tried  other  Issues;  for,  no  mat- 
ter bow  they  might  terminate,  judgment 
must  still  be  tor  the  defendanta"  See,  also, 
U.  S.  V.  Ballard,  14  Wall.  45T.  On  the  other 
hand.  If  payment  had  been  either  proven  or 
confessed,  this  would  have  determined  the 
entire  controversy,  and  whether  the  third 
and  fourth  paragraphs  were  good  or  bad 
would  be  Immaterial.  As  the  record  comea 
to  us,  It  afiOrmatlvely  appears  that  the  Judg- 
ment of  the  trial  court  Was  predicated  upon 
the  third  and  fourth  paragraphs  of  the  an- 
swer, and  not  upon  the  answer  of  payment. 
It  is  alleged  in  tbe  third  paragraph  of  the 
answer  that  the  appellee-  purchased  of  tbe 
appellant  a  buggy,  at  and  for  the  agreed 
price  of  $100;  that  tbe  note  In  suit  was  exe- 
cuted as  evidence  of  the  unpaid  purchase 
price;  that  he  has  paid  $60  on  the  purchase 
price;  that  the  buggy  waa  warranted  in 
writing.  In  certain  respects,  for  one  year 
(and  breaches  of  the  warranty  are  alleged); 
that  the  buggy  was  not  In  fact  worth  more 
than  $40.  But  what  tbe  buggy  would  have 
been  worth,  If  it  had  been  as  warranted,  is 
not  alleged.  The  depreciation  in  value  on 
account  of  the  breach  of  the  warranty  Is  not 
averred.  The  written  warranty,  or  a  copy 
thereof,  Is  not  filed  with  the  pleading. 
Whether  considered  as  answers  of  failure  of 
consideration,  or  as  answers  for  recoupment 
of  damages  on  account  of  breaches  of  the 
warranty,  these  answers  are  not  sufficient. 
Rev.  St  1894,  f  365  (Rev.  St.  1881.  i  362); 
Miller  V.  Bottenberg  (Ind.  Sup.)  41  N.  E.  804; 
Machine  Ck>.  v.  Irons,  10  Ind.  App.  454,  36 
N.  B.  862,  and  37  N.  E.  1046;  Machine  (3o.  v. 
Nlehause,  8  Ind.  Appw  602,  35  N.  B.  1112; 
Thresher  Co.  v.  Kennedy,  7  Ind.  App.  502,  34 
N.  E.  856;  O.  Aultman  &  Co.  v.  Richardson, 
10  Ind.  App.  413,  38  N.  E.  632.  Counsel  for 
appellee  say:  "The  defense  sought  In  this 
case  is  a  failure  of  consideration  as  to  tbe 
unpaid  portion  in  suit,  and  the  only  question 
for  this  court  to  determine  Is  as  to  whether 
such  defense  is  well  pleaded."  As  we  have 
seen,  the  effect  of  the  answer  Is  that  the  ap- 
pellee has  paid  all  the  buggy  was  worth. 
This,  however,  la  not  sufficient  to  show  that 
there  has  been  a  failure  of  consideration.  It 
appears  that  appellee  has  the  buggy  and  tbe 
warranty,  and  that  the  buggy  waa  of  some 
value;  but  to  what  extent,  if  any,  there  has 
been  a  depreciation  in  value  by  reason  of  the 
breach  of  the  warranty,  is  not  shown.  Judg- 
ment reversed,  with  instructions  to  sustain 
demurrer  to  third  and  fourth  paragraphs  of 
answer,  wltb  leave  to  amend  If  desired. 


(l«5  Ind.  lU) 

TRACT  et  al.  v.  WBTHERELL  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Jan.  2,  1896.) 

Hecua.n'108'  Likx8— For  What  Obtainbd. 
A  contract  to  "furnish  and  deliver"  cer- 
tain articles  of  woodwork  for  a  house,  "all  pre- 
V42N.BJ10.6— 82 


pared,"  thongh  it  necessitates  special  manufac- 
ture, is  net  an  "a^eement  for  labor  and  ma- 
terials," nor  does  it  create  a  debt  "for  labor" 
(Pub.  St.  c.  181,  {{  1,  2),  80  as  to  entitle  the 
party  furuiehing  the  woodwork  to  a  mechan- 
ic's lien  therefor. 

Appeal  from  superior  court,  Suffolk  county. 

Action  by  Michael  F.  Tracy  and  others 
against  John  H.  Wetberell  and  others  to  en- 
force a  mechanic's  lien.  There  was  a  judg- 
ment dismissing  the  complaint,  and  plaintiffs 
appeaL   Affirmed. 

Tbe  following  appeared  from  the  agreed 
statement  of  facts:  "Tbe  respondent  Mc- 
Leod,  who  was  a  builder,  in  the  spring  of 
1893  made  a  contract  wltb  the  respondent 
Wetherell  to  build  a  dwelling  house  for  the 
latter,,  on  tbe  land  belonging  to  him,  describ- 
ed In  the  petitioners'  petition,  for  a  fixed 
price,  the  Inside  finish  of  which  was  to  be 
like  that  of  a  certain  other  house  then  ownM 
by  said  WethereU.  On  or  about  July  1,  1888, 
said  McLeod  made  a  verbal  contract  with  the 
petitioners,  who  were  manufacturers  of  fine 
finished  lumber,  by  which  they  were  to  fur- 
nish and  deliver  to  him,  at  said  first-mention- 
ed house,  ail  the  floorings,  sheathings,  ma- 
terials for  stairs,  and  all  other  materials  for 
interior  wood  finish,  to  be  used  in  the  con- 
struction of  said  house,  all  milled,  turned, 
wrought,  and  otherwise  prepared.  In  the  same 
Bhaups  and  forms  as  the  finish  used  In  said 
Wethereli's  other  house,  for  the  sum  of  $634. 
*  *  •  The  petitioners,  acting  under  their 
said  contract  with  said  McLeod,  and  under  his 
said  request,  prepared  said  floorings,  sheath- 
ings, and  all  other  articles  embraced  in  said 
contract  and  request,  in  the  shapes  and  forms 
stipulated,  out  of  tbelr  own  lumber,  for  said 
bouse,  and  delivered  the  same  to  said  Mc- 
Leod at  said  house,  and  he  afterwards  ap- 
plied them  to  the  house,  and  they  were  all 
actually  used  in  tbe  construction  thereof,  al- 
though a  considerable  portion  of  them  could 
have  been  used  elsewhere  than  in  said  house; 
AU  the  labor  performed  aud  furnished  by  the 
petitioners  In  the  preparation  of  the  same  as 
aforesaid  for  said  bouse  was  done  in  their 
own  mill  and  shops,  in  Cambridge,  away 
from  said  bouse  and  land;  was  67  days  of 
labor,  and  worth  $263." 

S.  H.  Dudley,  for  appellants.  John  S.  Pat- 
ton,  for  appellees. 

HOLMES,  J.  The  contract  under  which 
tbe  petitioners  were  to  "furnish  and  deliv- 
er" certain  articles  of  woodwork  for  a  house, 
"all  prepared,"  in  shapes  like  those  in  anoth- 
er house,  even  if  it  necessitated  special  manu- 
facture, and  called  for  things  not  to  be  found 
in  the  market,— which  does  not  appear,— 
would  have  been  satisfled  by  a  delivery  of 
those  articles,  by  whomsoever  prepared. 
However  likely  it  may  have  been  that  tbe  pe- 
titioners would  have  to  prepare  the  things 
themselves,  the  contract  did  not  require  them 
to  do  so.  This  being  so,  the  contract  waa  a 
contract  for  materials  only,  and  not  a  oon- 
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tract  for  labor  and  materials.  There  is  no 
"debt  due  for  labor,"  or  "agreement  for  la- 
bor and  materials,"  within  Pub.  St  c.  191, 
{{  1,  2,  and  the  case  is  governed  by  Donaher 
T.  Boston,  126  Mass.  300.  The  distinction  is 
a  Tery  old  one,  and,  although  there  always 
has  been  some  difference  of  opinion,  the  ma- 
jority have  talten  the  view  which  we  accept. 
"Plerisque  placult  emptlonem  et  vendltlonem 
contrahl."  Gains,  3,  |  147,  D.  19  2.  2.  J  1, 
Under  the  statute  of  frauds,  the  matter  has 
been  discussed  a  good  deaL  The  Massachu- 
setts decisions  do  not  go  so  far  as  the  Eng- 
llsb  in  excluding  a  claim  for  labor.  Goddard 
T.  Binney,  115  Mass.  450;  Lee  v.  Grlffln,  1 
Best  &  S.  272.  But  It  has  been  suggested 
that,  even  under  the  Massachusetts  rule,  la- 
bor not  contracted  for,  but  performed  as  a 
means  of  furnishing  an  article  contracted  for, 
cannot  be  made  a  cause  of  action.  Bacon  ▼. 
Parker,  137  Mass.  309,  312.  In  Webster  v. 
Improvement  Co.,  140  Mass.  526,  627,  6  N.  E. 
71,  the  language  relied  on  by  the  petitioners 
is  used  with  reference  to  labor  assumed  to 
be  called  for  by  the  contract  although  per^ 
formed  away  from  the  premises. 
Judgment  for  respondents. 


(165  Mass.  110 

EISNOB  et  aL  v.  DINAND  et  al. 

(Supreme  Judicial  Oonrt  of  Hassacbnsetts. 
Suffolk.     Jan.  1,  1806.) 

Exceptions  from  superior  court,  Suffolk  coun- 
ty;  Henry  N.  Sheldon,  Judge. 

Petition  by  John  Eianor  and  others  against 
John  P.  Dinand  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiffs  except 
Overruled. 

The  following  are  petitioners'  exceptions: 
"This  is  a  petition  to  enforce  a  mechanic's  lien 
for  labor.  At  the  trial  before  the  court,  with- 
out a  jury,  the  court  found  the  following  facts, 
namely:  That  the  petitioners  on  June  12.  1893, 
made  the  written  proposal  to  Samuel  H.  John- 
son, put  in  evidence,  and  marked  'Exhibit  2,' 
which  was  accepted  by  Johnson,  a  copy  of 
which  is  hereto  annexed ;  and  said  proposal  and 
acceptance  constituted  the  contract  relied  on  by 
the  petitioners,  and  under  which  they  perform- 
ed and  furnished  the  labor  charged  in  the  ac- 
count annexed  to  said  petition.  That  said  John- 
son was  a  builder,  and  had  a  contract  with  the 
respondent  Dinand  to  build  a  house  on  the 
premises  described  in  the  petition,  and  belong- 
mg  to  said  Dinand,  for. a  fixed  price.  That  the 
petitioners,  acting  under  their  said  agreement 
with  said  Johnson,  made  the  window  frames 
and  other  articles  named  in  said  proposal  out  of 
lumber  owned  or  furnished  by  themselves,  and 
delivered  said  window  frames  and  other  articles 
to  said  Johnson  at  said  house,  and  Johnson  ap- 
plied them  to  the  honse,  and  that  said  window 
frames  and  other  articles  were  made  according 
to  plans  and  details  furnished  by  the  architect 
employed  by  Dinand,  and  were  designed  to  be 
used,  and  were  actually  used,  in  the  construc- 
tion of  said  house.  All  the  petitioners'  labor 
was  performed  on  their  own  material,  which 
remamed  their  property  until  delivered  to  John- 
son as  aforesaid;  and  all  their  labor  was  done 
In  their  own  shop,  away  from  said  house,  except 
that  a  small  part  of  their  labor,  the  amount  of 
which  could  not  be  determined  on  the  evidence, 
was  used  in  obtaining  measurements  at  the 
building  to  enable  them  to  do  the  work  required 
by  said  agreement     The  total  amount  of  .labor 


performed  and  furnished  by  the  petitioners  as 
aforesaid  was  76  days'  labor,  worth  $304.  The 
petitioners  did  not  cut  the  shingles  for  the  belt 
as  provided  in  said  proposal,  and  were  not  call- 
ed on  to  do  so.  They  performed  said  agree- 
ment in  all  other  respects,  and  have  not  been 
paid  for  any  part  of  said  labor.  The  petition- 
ers seasonably  filed,  in  due  form,  their  claim  or 
lien  statement  in  the  registry  of  deeds,  and  duly 
filed  their  petition  in  said  court.  The  court 
found,  on  the  above  findings,  that  the  aforesaid 
agreement  relied  on  by  the  petitioners  was  not 
an  entire  contract  with  said  Johnson  to  furnish 
or  supply  labor  and  materials  for  said  house, 
but  merely  a  contract  to  supply  to  said  Johnson 
certain  materials,  wrought  to  stipulated  shapes 
or  conditions,  and  ruled,  as  matter  of  law,  that 
said  petition  could  not  be  maintained.  To 
which  rulings  said  petitioners,  being  aggrieved, 
duly  excepted,  and.  pray  that  their  exceptions 
may  be  allowed." 

Exhibit  2:  "Boston,  June  12,  1893.  Mr. 
Johnson:  We  propose  to  furnish  and  deliver 
for  house  of  J.  P.  Dinand,  on  Bowdin  Ave..  Mt 
Washington,  all  window  frames  and  outside 
door  frames,  all  bracketts,  all  mouldings  on 
outside  of  house,  all  corner  and  facie  boards, 
columns  &  balustrades,  outside  steps  &  risers, 
piazza  floors,  all  finish  lumber  for  water  tables 
and  belts  around  house,  all  milted  out  accord- 
ing to  plans;  will  cut  all  shingles  for  belt  (shin- 
gles to  be  furnished  by  the  owner),  all  carved 
work  as  shown  on  plan,  wrought  m  first  class 
manner  according  to  plans  &  details,  for  the 
sum  of  Seven  Hundred  and  Thirty  Dollars 
($730).     Eisnor  &  Kaulback." 

John  P.  Leahy,  for  respondents.  0.  O.  Keyes 
and  O.  D.  Keyes,  for  petitioners. 

HOLMES,  J.  The  petitioners  did  not  cut 
shingles  under  their  contract.  The  other  part 
of  the  contract  was  for  materials  only,  and  is 
governed  by  Tracy  v.  Wetherell  (Mass.)  42  N. 
E.  497. 

Exceptions  overruled. 


a65  Mass.  76) 

CHAMPION  v.  BUCKINGHAM. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Jan.  1,  1896.) 

BaKEKOFTCT  —  UXPROVBD  DBBT  —  BUBSISTIKO  Db- 

MIND  irTER  DiSCHAKOB— EnFORCBUBNT 

AOAISST  SbCURITT. 

1.  A  creditor  who  has  not  proved  his  debt 
in  bankruptcy  has  still,  after  discharge  of  the 
debtor,  a  subsisting  demand,  as  creditor,  against 
him  to  the  extent  of  his  debt  which  he  is  en- 
titled to  have  paid  out  of  the  proceeds  of  a  pol- 
icy of  insurance  on  the  life  of  the  debtor,  as- 
signed to  him  by  the  debtor  and  the  beneficiary 
therein,  to  secure  bis  "demands  subsisting,"  "as 
creditor/'  against  such  debtor. 

2.  Where  the  beneficiary  of  a  life  policy 
Joins  with  the  insured  in  assi^ing  it  to  secure 
the  assignee's  "demands  subsisting,"  "as  cred- 
itor," against  the  insured  at  his  decease,  and  it 
appears  that  the  assignee,  by  not  proving  a 
debt  In  bankruptcy,  in  which  the  insured  pro- 
cured his  discharge,  has  still  such  a  subsisting 
demand,  the  fact  that  the  assignee,  in  proving 
another  debt  in  bankruptcy,  did  not  mention 
the  secured  debt,  and  afterwards  assented  to 
the  discharge,  cannot  be  ur^ed  by  the  benefi- 
ciary as  a  waiver  of  the  security,  where  she  had 
no  interest  as  creditor  in  the  bankruptcy  pro- 
ceedings. 

Report  from  superior  court,  Worcester  coun- 
ty; Elisha  B.  Maynard,  Judge. 

Action  by  Martha  E.  Champion,  executrix, 
against  George  B.  Buckingham,  trustee,  to 
compel  defendant  to  surrender  a  policy  of  In- 
surance on  the  life  of  her  testator,  held  b7 
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defendant  under  an  aasignmelit  by  snch  testa- 
tor to  defendant's  testator  as  collateral  securi- 
ty. Reported  to  supreme  court.  Decree  dis- 
missing the  bill  to  be  affirmed,  If  correct;  if 
erroneous,  the  case  to  be  remanded.  Decree 
affirmed. 

Herbert  Parker  and  Charles  C.  Milton,  for 
plaintiff.  Thomas  G.  Kent  and  George  T. 
Dewey,  for  defendant. 

MORTON,  J.  The  p<dicy  was  assigned  to 
McFarland  "as  collateral  security  for  the 
amount  of  his  demands  subsisting  against 
Reuben  Champion  at  bis  decease,  as  creditor 
or  as  surety."  It  is  evident  that  McFarland 
had  Bubslsting  demands,  as  creditor,  against 
Champion  when  the  latter  took  the  benefit  of 
the  bankrupt  act.  The  first  question  Is,  what 
effect  did  the  discharge  which  Champion  ob- 
tained have  upon  the  demands  so  held  by  Mc- 
Farland? If  it  extinguished  them,  then  clear- 
ly they  were  not  subsisting  at  the  time  of  the 
former's  decease.  If  they  were  not  extin- 
guished, then  it  must  follow  that  they  were 
subsisting  in  some  form  at  the  time  of  Cham- 
pion's death,  since  it  Is  not  contended  that 
they  were  paid  or  satisfied;  and  the  question 
then  arises  whether  McFarland's  estate  held 
them,  as  creditor,  within  the  fair  construction 
of  the  assignment.  It  is  to  be  observed  that 
one  of  the  notes  was  proved  in  bankruptcy  by 
McFarland  against  Champion  (a  debt  of  the 
former  to  the  latter  being  allowed  In  the  proof 
In  set-off),  but  that  the  other  and  larger  note 
was  not  proved,  though  It  Is  found  that  it  was 
due  and  provable.  The  operation  of  the  dis- 
charge upon  this  note  was  not  affected,  how- 
ever, by  the  t&ct  that  it  was  not  proved. 

We  think  that  the  discharge  did  not  extin- 
guish the  debt  or  demand.  It  released  the 
debtor  from  the  legal  obligation  which  he  was 
under  to  pay  the  notes,  and  took  away  from 
the  creditor  the  right  to  enforce  the  pay- 
ment of  them.  But  the  debt  was  not  paid 
or  satisfied.  That  stlU  remained  as  a  sever- 
al obligation  on  the  part  of  the  debtor  and 
was  sufficient  to  sustain  a  new  promise, 
if  he  had  seen  fit  to  make  one,  waiving 
the  statute  bar.  Maxim  v.  Morse,  8  Mass. 
127;  Mills  V.  Wyman,  3  Pick.  207;  Valentine 
V.  Foster,  1  Mete.  (Mass.)  520,  522;  Way  v. 
Sperry,  6  Cush,  238;  Cook  v:  Shearman,  103 
Mass.  21;  Dusenbury  v.  Hoyt,  53  N.  Y.  521; 
Shlppey  V.  Henderson,  14  Johns.  178;  Betton 
V.  Cutts,  11  N.  H.  170,  170;  Fletcher  v.  Neally, 
20  N.  H.  464;  Corliss  v.  Shepherd,  28  Me. 
.550;  Otis  V.  GazUn,  31  Me.  567;  Penn  v. 
Bennet,  4  Camp.  205;  Trueman  v.  Fenton, 
Cowp.  544.  The  effect  of  a  discharge  in  bank- 
ruptcy is  analogous  to  that  of  the  bar  of  the 
statute  of  limitations  as  of  Infancy,  except  In 
the  case  of  necessaries;  though  it  Is  said  that 
a  party  Is  not  to  be  deprived  of  his  right  to  re- 
ly on  his  discharge,  unless  he  has  used  words 
that  plainly  mean  to  renounce  it.  Bigelow  v. 
Norris,  139  Mass.  12,  29  N.  E.  61;  Allen  v. 
Ferguson,  18  Wall.  1.    The  running  of  the 


statute  of  UmltatiOna  puta  an  end  to  the  r«nedy 
to  which  It  applies,  not  to  the  debt.  Ilsley  v. 
Jewett,  3  Mete.  (Mass.)  439;  Foster  v.  Shaw, 
2  Gray,  148;  Hancock  v.  Insurance  Co.,  114 
Mass.  156;  Shaw  v.  Silloway,  145  Mass.  503, 
506,  507,  14  N.  B.  783.  If  the  debt  was  not 
extinguished  by  the  discharge,  and  has  not 
been  paid  or  satisfied,  then  it  follows  that  the 
security  may  be  availed  of  for  the  payment  of 
It,  If  McFarland  or  his  estate  can  be  regarded 
as  a  creditor  having  a  subsisting  demand  at 
the  time  of  Champion's  decease,  and  there  is 
no  other  valid  objection.  Thayer  v.  Mann,  19 
Pick.  535;  Manufacturing  (3o.  v.  Story,  6  Mete, 
(Mass.)  312;  Hancock  v.  Insurance  Co.,  supra; 
Norton  v.  Pahner,  142  Mass.  433,  435,  8  N.  B. 
346;  Shaw  v.  Silloway,  supra.  We  are  not 
aware  of  any  case  which  holds  that  the  word 
"creditor"  means,  under  all  circumstances,  a 
person  having  an  obligation  against  another 
which  is  capable  of  legal  enforcement.  To 
give  It  that  meaning  here  would  be  to  decide. 
In  substance,  that  the  parties  contemplated 
that  the  security  should  continue  if  Champion 
remained  solvent,  but  not  if  he  became  bank- 
rupt, and  got  a  discharge.  The  object  of  the 
parties  In  giving  and  taking  the  assignment 
was  clearly  to  secure  to  McFarland  the  pay- 
ment of  any  debt  that  was  due,  or  that  might 
become  due,  to  him  from  Champion;  and  we 
think  that  the  debt,  which  the  assignment  was 
given  to  secure,  not  having  been  paid  or  satis- 
fied at  Champion's  decease,  McFarland  fairly 
may  be  regarded  as  a  creditor  having  a  sub- 
sisting demand,  within  the  meaning  of  the  as- 
signment. 

The  plaintiff  further  objects  that  McFarland 
waived  the  security  by  omitting  In  the  proof 
any  reference  to  it,  and  by  making  oath  that 
he  had  no  security,  and  by  assenting  to  the 
discharge.  The  policy,  though  issued  upon 
the  life  of  Champion,  was  for  the  use  of  his 
wife,  and  was  made  payable  to  her.  She  was 
the  beneficiary,  and  entitled  to  the  proceeds, 
and  ahe  executed  the  assignment  with  her 
husband.  The  case  presented  is  therefore  one 
where  the  security  really  comes,  not  from  the 
bankrupt,  but  from  a  third  party.  We  have 
not  deemed  it  necessary  to  consider  whether, 
under  such  circumstances,  In  a  case  to  which 
the  United  States  bankrupt  act  applies,  the 
rule  laid  down  in  Lanckton  v.  Wolcott,  6  Mete. 
(Mass.)  305,  should  govern,  or  that  which  ap- 
pears to  have  been  fcdlowed  In  the  United 
States  courts  and  In  England.  In  re  Cram, 
Fed.  Cas.  No.  3,343;  In  re  Alexander,  1  Low. 
472,  Fed.  Cas.  No.  161;  In  re  Holbrook,  2 
Low.  259,  Fed.  Cas.  No.  6,588.  The  plaintiff 
la  the  executrix  of  Reuben  Champion,  and  his 
widow.  As  executrix,  her  only  interest  in  the 
policy  Is  to  collect  the  proceeds,  and  pay  them 
over  to  hers^  as  beneficiary.  In  either  ca- 
pacity, it  is  immaterial  to  h&!  whether  McFar- 
land did  or  did  not  refer  to  the  policy  in  his 
proof,  or  did  or  did  not  assent  to  the  dis- 
charge. The  only  parties  Interested  were  the 
assignee  and  creditors,  and  they  do  not  appear 
to  have  Interposed    any  obJectl<m,  and   the 
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plaintiff  does  not  appear  to  have  acquired  any 
rlglits  under  tliem,  so  as  to  be  able  to  set  up 
McFarland'8  proceedings  aaanestoppeL  Goolc 
V.  Farrlngton,  104  Mass.  212.  It  may  be  add- 
ed that,  80  fU-  as  tlie  assent  to  tbe  discbari;e 
was  concerned.  It  was,  if  anything,  favorable 
to  Champion's  estate,  and  not  a  matter  of 
wiiicb  the  plaintiff  Justly  could  complain.  De- 
cree affirmed. 

(16S  Masa.  82) 

COMMONWEALTH  r.  WALSH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Jan.  1.  1896.) 

HAniTBNAMCB  BT    WlVB    OF    LlQUOB    NttlBlNCB— 
LlABIUTT  OP  HUSBAKD. 

Where  a  wife  Itept  in  her  husband's 
house  liquors  for  sale  in  violation  of  law,  the 
husband  is  liable  for  maintaiuiua  a  liquor  nui- 
sance, if  he  bad  knowledge  of  the  fact  of  her 
intent,  unless  he  used  reasonable  means  to  pre- 
vent her  from  carrying  out  such  intent. 

Exceptions  from  superior  court,  Bristol 
county;  Henry  N.  Sheldon,  Judge. 

James  Walsh  was  convicted  of  keeping  and 
maintaining  a  tenement  used  for  the  illegal 
sale  and  unlawful  keeping  of  intoxicating 
liquors,  and  excepts.    Exceptions  overruled. 

.  Andrew  J.  Jennings,  Dist.  Atty.,  for  the 
Commonwealth.  James  T.  Cummings  and 
Charles  B.  Cummings,  for  defendant 

KNOWLTON,  J.  The  only  exception  ar- 
gued in  this  case  Is  to  an  instruction  of  the 
presiding  justice  to  the  Jury,  as  follows:  If 
the  defendant's  wife  "kept  In  the  house  of 
her  husband,  or  In  the  premises  which  were 
occupied  and  controlled  by  her  husband  (and, 
if  the  store  was  in  her  husband's  house,  it 
would  still  be  under  his  control;,  Intoxicat- 
taig  liquors  for  sale  in  violation  of  law,  then 
he  will  be  liable  therefor  under  this  com- 
plaint. If  he  has  knowledge  of  the  fact  of  her 
intent,  unless  he  uses  reasonable  means  to 
prevent  her  from  carrying  out  such  intent; 
and  there  is  no  evidence  that  this  defendant 
has  used  or  attempted  to  use  such  means, 
nor  has  he  contended  that  he  did  so."  This 
Instruction  was  In  accordance  with  the  de- 
cisions of  this  court  Com.  v.  Barry,  115 
Mass.  146;  Com.  v.  Wood,  97  Mass.  225; 
Com.  y.  Kennedy,  119  Mass.  211;  Com.  t. 
CJarrolI,  124  Mass.  30.  Upon  the  hypothesis 
stated  in  the  instruction,  the  defendant  un- 
questionably kept  tlie  tenement  The  tene- 
ment was  unquestionably  "used  for  the  il- 
legal keeping  or  sale  of  Intoxicating  liquor," 
and  therefore,  under  Pub.  3t  c.  101,  I  6,  was 
a  common  nuisance.  Even  if  the  defendant 
was  Ignorant  of  the  Illegal  use  which  was  be- 
ing made  of  his  tenement  he  was  within  the 
terms  of  the  statute  wblch  prescribes  pun- 
ishment for  a  person  who  keeps  a  common 
nuisance.  There  is  a  moral,  If  not  a  legal, 
obligation  upon  one  in  the  occupation  of  real 
estate,  to  see  that  it  is  not  so  kept  or  used  as 
to  be  a  common  nuisance;  and,  if  this  statute 
were  construed  like  other  statutes  in  regard 


to  the  nnlaWfnl  sale  of  intoxicating .  liquor, 
the  keeper  of  a  tenement  which  was  in  fact, 
under  the  law,  a  common  nuisance,  would 
be  punished,  whether  be  knew  of  the  use 
which  made  it  a  nuisance  or  not  But  If  we 
construe  this  statute  more  favorably  to  per- 
sons accused,  and  bold  that  an  intent  to  vio- 
late the  law  must  be  proved,  and  that  a 
keeper  of  a  tenement  is  hot  liable  criminally 
if,  while  be  uses  due  diligence,  bis  bouse  Is 
a  common  nuisance  by  reason  of  its  use  for 
the  unlawful  sale  of  intoxicating  liquors  by 
a  boarder  or  lodger  without  his  knowledge, 
it  does  not  relieve  the  defendant  in  this  case. 
The  question  whether  a  keeper  of  a  tenement 
Is  liable  criminally  for  individual  acts  of  un< 
lawful  sale  of  liquors  made  in  his  house  by 
his  wife  from  her  own  property  is  very  dif- 
ferent from  the  question  whether  he  is  liable 
for  continulQg  to  keep  the  common  nuisance, 
If  he  knows  of  the  unlawful  use  of  his  prop- 
erty, and  takes  no  measures  to  prevent  it 
Discussions  of  the  question  how  for  a  hus- 
band is  liable  criminally  for  unlawful  acts 
done  by  his  wife  in  his  actual  or  constructive 
presence  have  little  relevancy  to  the  question 
last  above  stated.  When  the  tenement  is  the 
sole  and  separate  propeity  of  the  wife,  and 
she  haf  such  legal  control  of  It  as  Its  owner- 
ship gives  her.  It  Is  a  question  of  more  dUU- 
culty  whether  he  or  she  keeps  It,  within  the 
meaning  of  the  statute.  Even  in  such  a  case 
it  has  been  held  that,  if  the  building  la  their 
dwelling  house,  the  husband  so  far  partici- 
pates in  keeping  it  for  an  illegal  purpose  as 
to  make  him  subject  to  punishment  Com.  v. 
Wood,  97  Mass.  225;  Com,  v.  Carroll,  124 
Mass.  30.  The  defondant  relies  upon  Com.  y. 
Hill,  146  Mass.  305.  14  N.  E.  124.  The  deci- 
sion in  that  case  is  merely  that  certain  evi- 
dence was  wrongly  excluded,  and  is  entirely 
consistent  with  the  Instruction  given  in  the 
present  case.  The  discussion  in  the  opinion 
relates  to  facts  very  different  from  those  as- 
sumed In  the  instruction  before  us.  The  title 
to  the  real  estate  was  In  the  defendant's 
wife,  and  the  evidence  tended  to  show  that 
the  unlawful  business  was  carried  on  by  her 
on  her  own  account;  and  the  defendant  of- 
fered evidence  that  he  tiad  "used  all  reason- 
able and  practicable  means  In  bis  power  to 
prevent  his  wife  trom  doing  any  of  the  acts 
charged,  and  that  his  wife  told  him  the  prop- 
erty was  hers,  and  she  should  do  as  sbt; 
pleased."  So  far  as  the  language  of  the 
opinion  tends  to  modify  anything  that  has 
been  said  In  previous  decisions,  It  relates  to 
cases  where  the  punishable  act  is  done  by  the 
wife,  and  the  question  is  whether  the  hus- 
band is  liable  by  reason  of  coercion  or  par- 
ticipation, while  In  the  case  now  before  us 
the  husband,  and  not  the  wife,  was  confess- 
edly the  keeper  of  the  tenement  which  was 
BO  used  as  to  be  a  nuisance.  The  criminal  in- 
tent Involved  in  the  commission  of  this  crime 
is  the  intent  to  keep  the  tenement  knowing 
and  suffering  it  to  be  a  common  nuisance. 
It  Is  immaterial  who  does  the  other  unlawful 
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acts  which  make  It  a  common  nuisance.  The 
keeper's  knowledge  that  It  Is  a  nuisance,  un- 
accompanied by  active  efCorts  to  prevent  Its 
being  offensive  In  the  eye  of  the  law,  Is  guilty 
knowledge,  which  makes  him  punishable, 
under  the  express  terms  of  the  statute,  for 
keeping  It  In  the  opinion  of  a  majority  of 
the  court,  the  entry  must  be:  Exceptions 
overruled. 

(16E  Mara.  71) 

BURGESS  V.  DAVIS  SULPHITE  OBBJ  CO. 

(Supreme  Judicial  Court  of  Massachnaetts. 
Franklin.    Jan.  1,  1896.) 

UaSTEK   JlSD   Skhvant— Negliobnce— Contribd- 

TOBT   NbOLIOENCE — ASSDMFTION  OF  RiSK — 
RB()DC8TS  to  ChaROB — BVIDENOB. 

1.  Where  there  was  evidence  that  defend- 
anf  R  superintendent  knew  of  a  loose  stone  over 
the  place  where  he  set  plaintiff  at  work,  and 
that  be  made  an  unsuccessful  attempt  to  dis- 
lodge it,  and  that  he  told  plaintifF  of  that  fact, 
and  that  the  place  was  safe,  but  the  stone  fell 
upon  plaintiff,  the  question  of  defendant's  neg- 
ligence and  plaintiff's  want  of  due  care  were 
for  the  jury. 

2.  So  the  question  of  plaintiff's  assumption 
of  the  risk  was  for  the  jury, 

3.  Requests  to  charge  which  were  covered 
by  other  instructions  were  properly  refused. 

4.  In  an  action  for  injuries  to  an  cmployft 
in  a  mine,  it  is  not  competent  to  show  that  no 
accident  had  ever  before  happened  in  the  mine. 

Exceptions  from  superior  court,  Franklin 
comity;   Ellsha  B.  Maynard,  Judge. 

Action  by  Edward  Burgess  against  the  Da- 
vis Sulphur  Ore  Company  for  personal  Inju- 
ries. Plaintiff  bad  judgment,  and  defend- 
ant excepts.     Exceptions  overruled. 

J.  B.  CarroU  and  W.  H.  McClintock.  tor 
plaintur.  Frederick  L.  Greene,  for  dtfend- 
ant. 

KNOWLXON.  J.  While  the  plaintiff  was 
working  at  a  place  where  he  liad  l)een  di- 
rected by  the  defendant  to  work,  a  piece  of 
overhanging  rock  about  five  feet  long  and 
three  feet  wide  fell  upon  him,  and  Injured 
him.  So  far  as  the  defendant  could  ascer- 
tain, it  was  its  duty  to  know  that,  by  the 
exercise  of  reasonable  diligence,  the  place 
was  reasonably  safe,  l>efore  setting  the  plain- 
tiff at  work  there.  There  was  evidence  tliat 
the  defendant's  superintendent,  for  whose 
negligence  it  Is  agreed  ttiat  the  defendant  is 
liable,  knew  of  this  loose  stone  before  he  told 
the  plaintiff  to  work  there,  and  tiiat  he  made 
an  unsuccessful  attempt  to  dislodge  it.  The 
Jury  might  well  find  that  he  was  negligent, 
eitlier  in  not  bringing  it  down,  or  in  falling 
to  discover  that  it  was  so  likely  to  fall  as  to 
make  other  measures  necessary  for  the  pro- 
tection of  the  workmen  before  resuming  work 
on  the  benches  below.  Although  some  of 
the  testimony  tended  to  show  that  the  plain- 
tiff was  negligent,  there  was  other  evidence 
from  which  the  jury  might  find  that  be  was 
in  the  exercise  of  due  care.  He  testified  that 
the  superintendent  told  him  where  to  go  to 
work,  and  in.  reply  to  the  question  whether 


the  ground— that  is,  the  wall  of  rock  above— 
was  aU  right,  said:  "Yes;  it  Is  aU  right  We 
tried  to  bar  down  some  rock  and  it  would  not 
come."  He  alsb  testified  that  there  was 
smoke  there  from  a  blast,  so  that  he  and  his 
companions  could  hardly  see  their  wcnrk. 
which  was  drilling.  It  appeared  that  the 
only  light  which  they  had  was  from  oU  lamps 
carried  in  their  Itats.  It  was  the  doty  ot 
the  superintendent,  and  not  of  the.  plaintiff, 
to  see  that  the  mine  was  kept  safe  for  the 
workmen  employed  there,  and  the  plaintiff 
might  well  trust  somewhat  to  him..  The  asr 
surance,  which  the  plaintiff  testified  was  giv- 
en him  by  the  suiierlntendent,  showed  tliat 
the  condition  of  the  place  In  regard  to  safety 
had  been  brought  to  the  superintendent's  at- 
tention. We  are  of  opinion  that  it  was  a 
Question  of  fact  for  the  Jury  whether  the 
plaintiff  was  reasonably  careful  in  working 
where  he  did  at  the  time  of  the  accident  It 
Is  argued  that  he  should  be  held,  as  matter 
of  law,  to  have  assumed  the  risk  of  such  an 
accident  as  this.  In  regard  to  dangers  aris- 
ing from  an  employer's  negligence,  the  doc- 
trine tliat  a  voluntary  assumption  of  the 
risk  precludes  recovery  is  of  practical  appli- 
cation only  when  the  risk  is  understood  and 
appreciated  by  the  employe,  and  is  not  as- 
sumed under  such  constraint  of  auy  kind  as 
deprives  the  act  of  its  voluntary  cliaracter. 
Fitzgerald  v.  Paper  Co.,  155  Masa  155,  29 
N.  E.  464,  and  cases  there  cited;  Mahoney 
V.  Dore,  155  Mass.  513,  30  N.  E.  308;  Hickey 
T.  City  of  Waltham,  159  Mass.  460.  34  N.  E. 
681.  In  addition  to  the  ruling  that  the  plain- 
tiff cannot  recover  unless  it  appears  that  he 
was  in  the  exercise  of  due  care,  and  that  the 
defendant  was  negligent,  the  defendant  In  a 
case  of  this  kind,  has  the  right  to  an  applica- 
tion of  the  doctrine  that  if  the  plaintiff  un- 
derstood and  appreciated  the  risk,  and  vol- 
untarily assumed  it,  lie  is  without  remedy. 
Inasmuch  as  the  essence  of  the  negligence  is 
a  failure  to  take  proper  precautions  against 
danger  and  the  risk  of  Injury,  It  follows  that 
If  the  defendant  Is  negligent  in  this  particu- 
lar, the  plaintiff,  who  voluntarily  assumes 
the  risk  with  a  full  understanding  of  it.  Is 
negligent  also.  The  defendant  must  there- 
fore prevail,  either  on  the  ground  that  there 
was  no  negligence  on  his  part  in  reference  to 
the  particular  injury,  or  that  If  he  was  neg- 
ligent, the  plaintiff  was  negligent  also.  In 
the  present  case,  the  application  of  this  prin- 
ciple Involves  a  determination  of  facts  by  the 
Jury.  It  cannot  be  said,  as  a  matter  of  law, 
that  the  plaintiff  understood  and  appreciated 
the  risk.  The  jury  might  find,  from  bis  tes- 
timony, that  he  supposed,  and  had  a  good 
reason  to  suppose,  that  the  place  had  been 
carefully  examined  by  the  superintendent, 
and  found  to  be  safe.  Such  a  finding  would 
be  inconsistent  with  a  ruling,  as  matter  of 
law,  that  he  voluntarily  assumed  tlie  risk. 
The  Jury  were  fully  Instructed  upon  this 
branch  of  the  case. 
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The  defendant  contends  tbat  the  Jndge  err- 
ed In  refaslng  to  give  certain  Instructions  re- 
quested. So  far  as  these  requests  embodied 
correct  propositions  of  law,  they  were  cov- 
ered by  the  Instructions  ^ven.  We  think 
the  Jury  could  not  have  failed  to  understand 
the  application  of  these  principles  to  the  facts 
hyiwth^tlcally  stated  In  the  requests.  In 
giving  some  of  these  instructions,  which  re- 
lated to  the  evidence  relied  upon  by  the  de- 
fendant, the  judge  was  right  in  referring  to 
other  evidence  of  what  was  said  or  done  by 
the  defeAdant,  which  properly  might  affect 
the  platntlfTs  conduct,  and,  in  our  opinion, 
the  terms  in  which  these  references  were 
made  did  not  mislead  the  Jury. 

The  other  exceptions  relate  to  the  introduc- 
tion and  exclusion  of  evidence.  There  was 
much  contradiction  In  the  testimony,  and 
tl>ese  exceptions  must  be  considered  in  ref- 
erence to  the  different  possible  aspects  of  the 
case  as  the  trial  proceeded.  We  think  that 
the  Jury  might  have  found  that  the  stone  re- 
ferred to  in  the  testimony  of  Jones  and  of 
James  Rule,  in  regard  to  what  they  saw  and 
did  on  the  night  before  the  accident,  was  the 
same  which  fell  on  the  plaintiff,  and  in  that 
view  the  evidence  was  competent.  The 
number  of  benches,  the  amount  of  work 
done,  and  the  relative  position  of  the  stone 
seen  by  these  witnesses  to  the  men  drilling 
on  the  benches  at  different  times  as  the 
work  progressed,  were  all  more  or  less  in  dis- 
pute 

No  error  appears  In  the  refusal  to  admit 
evidence  of  a  direction  given  by  the  superin- 
tendent to  the  foreman  of  the  gang.  There 
was  no  offer  to  show  that  anything  was  done 
under  the'  direction,  and  It  does  not  appear 
that  the  direction  had  any  reference  to  the 
safety  of  the  place.  The  defendant's  counsel 
cannot  Justly  complain  that  his  witness  was 
not  permitted  to  testify  what  the  duty  of 
James  Rule  was  if  he  found  a  piece  of  loose 
ground  over  the  top  bench  of  rock.  He  was 
permitted  to  show  all  the  facts  and  condi- 
tions from  which  the  duty  of  the  workmen 
would  appear.  The  witness  answered,  wlthr 
out  objection,  the  question,  what  would  be 
the  duty  of  a  miner  under  such  circumstan- 
ces, and  he  Introduced  the  written  contract 
under  which  James  Rule  was  working.  The 
opinion  of  the  witnesses  in  regard  to  the  in- 
terpretation of  the  contract  or  the  duty  of  the 
contractor  was  immaterial.  It  was  not  com- 
petent for  the  defendant  to  show  that  no  ac- 
cident had  ever  before  happened  in  the  mine. 
There  were  too  many  uncertain  and  undeter- 
mined elements  which  might  affect  the  safety 
of  its  workmen  to  jiake  the  testimony  valu- 
able or  proi>er.  After  the  defendant  had  in- 
troduced a  part  of  the  aflSdavlt  of  Jones,  the 
plaintiff  was  rightly  permitted  to  read  the 
next  sentence,  which  tended  to  qualify  that 
which  preceded  it.  In  the  opinion  of  a  ma- 
jority of  the  court,  the  entry  should  be:  Ex- 
ceptions overruled. 


(165  Mass  59> 

COMMONWEALTH  v.  SURLES. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.     Dec  31.  1895.) 

CannitAi.  Law— Appbal— Review— Abortion. 

1.  Accused  on  appeal  cannot  assert  that  the 
jurors  were  not  sufficiently  informed  as  to  the 
case  to  be  tried  to  enable  them  to  intelligently 
answer  the  questions  on  their  voir  dire,  unless 
it  is  so  stated  in  his  bill  of  exceptions. 

2.  On  the  voir  dire  examination  of  jurors, 
it  is  not  erroi  to  refuse  to  put  to  them  questions 
which  add  nothing  material  to  the  questions  al- 
ready put. 

3.  To  constitute  abortion,  it  is  not  neces- 
sary that  the  foetus  should  have  had  vitality, 
so  that  in  the  course  of  nature  it  could  mature 
Into  a  living  child. 

Exceptions  from  superior  court,  Worcester 
county;  John  Hopkins,  Judge. 

H.  Robert  Surles  was  convicted  of  having 
committed  an  abortion  on  Annie  M.  Murphjv 
and  excepts.    Overruled. 

Herbert  Parker,  Dist  Atty.,  for  the  Com- 
monwecdth.  J.  E.  Suluvan  and  D.  F.  O'0<m- 
nell,  for  defendant 

ALLEN,  J.  1.  It  must  now  be  assumed 
that  the  jurors  who  were  examined  were  in- 
formed as  to  the  case  about  to  be  tried,  so 
far  as  to  enable  them  to  answer  the  ques- 
tions understandlngly.  If  this  were  not  bo, 
the  defendant  should  have  so  stated  in  his 
bill  of  exceptions.  His  omission  to  say  any- 
thing about  it  will  not  enable  him  to  main-' 
tain  that  they  did  not  know.  I 

2.  There  was  no  error  in  refusing  to  put, 
to  the  jurors  the  questions  requested  by  the' 
defendant.  They  added  nothing  material  to 
the  questions  which  were  put  * 

3.  The  averment  of  pregnancy  was  unnee-' 
essary.  Pub.  St  c.  207,  §  9;  Com.  v.  Taylor, 
132  Mass.  261;  Com.  v.  FoUansbee,  155  Mass. 
274,  29  N.  E.  471.  If,  being  alleged,  It  was 
necessary  to  prove  it,  it  was  not  necessary  to 
go  further,  and  prove  tbat  the  fcetus,  at  the 
time  of  the  defendant's  acts,  had  vitality,  so 
that  in  the  course  of  nature  it  could  mature 
into  a  living  child.  Even  if  the  foetus  had 
then  ceased  to  have  such  vitality,  pregnancy 
would  not  cease  till  the  woman  was  deliv- 
ered.   Eixceptlons  overruled. 


(165  Mass.  109> 

MURDOUGH  V.  TOWN  OF  REVERE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Jan.  2,  1896.) 

MUNICIPAI.  COBPOKATIOXS — BCILDIMO  COMMITTaB — 

POWBBS  OF  MaJOUITT  OF  (TOMUITTBB 

AOTISO  IXDIVIDnAI.LT. 

The  majority  of  a  town  building  commit- 
tee acting  individually  cannot  set  aside  the  ac- 
tion of  the  committee  as  a  whole,  reserving  the 
right  to  reject  all  bids  for  the  construction  of 
the  building. 

Exceptions  from  superior  court,  Suffolk 
county;  Caleb  Blodgett  Judge. 

Action  by  A.  B.  Murdougb  against  the  town 
of  Revere  for  breach  of  contract  for  the  con- 
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structlon  of  a  building.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  excepts. 
Overruled. 

F.  Kittredge,  for  plaintiff.     Dewing  &  Cut 
ler,  for  defendant 

AIiLEN,  3.  The  committee,  acting  as  a  com- 
Tulttee,  adopted  BpeciflcationB  in  which  the 
Tight  to  reject  any  or  all  proposals  was  re- 
-served.  Two  of  the  three  members  of  the 
■committee  afterwards,  acting  IndiTidually, 
aald  that  the  Job  should  be  let  to  the  lowest 
Mdder;  and,  on  the  strength' of  this,  the  plain 
tiff  made  his  proposal,  which  was  the  lowest; 
bat  the  committee,  acting  together,  awarded 
the  contract  to  another  bidder.  The  question 
is,  could  the  two  members  of  the  committee, 
•acting  IndiTidually,  do  away  with  the  ac- 
tion of  the  board  in  reserving  the  right  to 
reject  proposals?  In  our  opinion,  they  could 
not  In  Haven  t.  City  of  Lowell,  6  Mete. 
(Mass.)  35,  It  was  held,  as  expressed  in  the 
carefully  prepared  beadnote,  that  an  agree- 
ment for  the  purchase  of  land  for  a  town, 
made  by  all  the  members  of  a  committee 
duly  authorized  by  the  town  to  purchase  it 
and  put  in  writing,  and  signed  t^  part  of 
the  committee  on  behalf  and  at  the  ver- 
bal request  of  the  committee,  is  the  written 
agreement  of  the  whole  committee,  and  bind- 
ing on  the  town.  In  Shea  v.^  Milford,  145 
Mass.  628,  14  N.  B.  764,  it  was  held  that  a 
building  committee  might  act  by  the  agree- 
ment of  all  of  the  individual  members  sepa- 
rately obtained.  But  a  part  of  the  members 
'Of  the  committee,  by  their  separate  action, 
not  at  a  meeting  of  the  committee,  cannot  set 
aside  the  formal  action  of  the  committee  as  a 
whole.  The  plaintiff  contends  that  it  might 
have  been  found  that  the  provision  of  the 
specifications  was  waived  at  a  meeting  of  the 
committee;  but  there  is  nothing  In  the  bill  of 
exceptions  which  warrants  this  assumption. 
The  direction  of  the  court  to  return  a  verdict 
for  the  defendant  was  right  Exceptions  over- 
ruled. 


(165  Masa.  US) 

PLITNBR  T.  BUTLBE  et  al. 

(Supreme  Judicial  Court  of  Mnssachngetta. 
SufiEolk.     Jan.  1,  1896.) 

Appeal  from  superior  court,  Suffolk  county. 

Bill  by  J.  H.  Flitner  against  Benjamin  F. 
Butler  and  others.  There  was  a  decree  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

The  following  is  a  portion  of  the  master's 
report: 

"(5)  I  now  examine  in  detail  some  of  the 
items  as  to  which  It  is  claimed  that  they  are 
so  charged  In  the  accounts  as  to  make  the 
vessel  and  owners  pay  them  twice.  The  first 
two  such  items  are  on  page  1(X),  being  the 
first  page  of  the  account  between  the  com- 
plainant and  the  bark  and  owners,  and  among 
the  items  charged  by  him  against  them.  They 
Ate  as  foUows:     '1883,  May  23.     Capt,  cash 


(cr.  in  his  f),  $40.'  1885,  Jane  22.  Capt's. 
draft  from  Portland,  $553.05.'  Against  both 
items  is  the  reference,  'See  page  2.'  On  pages 
1  and  2  Is  an  account  between  the  bark  and 
owners  and  D.  V.  Terhune,  who  was  then  her 
master.  The  items  with  which  the  bark  and 
owners  are  credited  In  that  account  are  two 
only,— 'by  cash  from  J.  H.  Flitner  &  Co.,  $40,' 
and  'by  draft  from  same,  $553.05,'— the  total 
of  which  is  correctly  stated  as  $593.05;  and 
against  both  items  is  a  reference  back  to 
page  1(X),  where  the  same  items  appear  in  the 
complainant's  account  as  alx>ve.  On  the  oth- 
er side  of  the  captain's  account  (pages  1,  2) 
are  charged  a  number  of  Items  of  disburse- 
ment by  Capt  Terhune  while  the  vessel  was 
at  Portland,  Maine,  amounting  In  all  to  $572.- 
15.  A  balance  due  the  vessel  Is  then  shown, 
of  $20.90,  which  makes  both  sides  of  the  cap- 
tain's account  amount  to  $593.05  at  the  double 
red  line  on  page  2,  after  which  a  new  cap- 
tain's account  begins,  at  the  next  port  entered 
by  the  vessel.  The  resultof  the  above  seems  to 
me  to  be  that  the  complainant  transferred  to 
the  captain  on  May  23  and  June  22, 1SS5,  the 
sum,  in  all,  of  $593.05,  to  be  used  for  the  ves- 
sel, and  that  the  captain  expended  on  behalf 
of  the  bark  and  owners  all  but  $20.90  of  that 
sum,  the  details  of  said  expenditure  being 
shown  by  the  account  on  pages  1  and  2.  It 
remains  to  be  shown  what  became  of  the 
$20.90,  but  the  result  would  have  been  the 
same  if  all  the  debtor  items  in  the  account 
on  pages  1  and  2,  ending  at  the  double  red 
line  on  page  2,  had  appeared  on  the  debtor 
side  of  the  complainant's  account,  beginning 
on  page  100,  instead  of,  and  in  the  place  of, 
the  two  Items  of  $40  and  $553.05  above  quot- 
ed from  that  account;  the  Item,  'Balance  due 
vessel,  $20.90,'  on  page  2,  In  that  case  ap- 
pearing as  'Cash  to  Capt  Terhune,  $20.00.' 
We  should  still  have  to  inquire  what  Capt 
Terhune  did  with  the  $20.90,  as  we  have  to 
now;  but  with  that  exception  the  complain- 
ant would  rightly  have  charged  $593.05,  in  all, 
against  the  bark  and  owners,  as  he  does  now. 
The  account  stated  by  Capt  Terhune  on 
pages  1  and  2  is  in  the  nature  of  a  sched- 
ule or  bill  of  particulars,  explaining  in  detail 
the  disposition  finally  made  of  the  $40  and 
the  $553.05  which  went  from  the  complain- 
ant to  the  captain.  No  part  of  these  sums, 
and  no  item  In  Capt  Terhune's  account,  en&- 
ed  on  page  2,  Is  brought  as  a  charge  against 
the  bark  and  owners,  affecting  the  final  result, 
anywhere,  except  in  the  two  items  of  the  com- 
plainant's account  page  1(X),  atrave  referred 
to.  No  part  of  these  sums,  and  no  Item  in 
Capt  Terhune's  account,  ended  on  page  2,  ap- 
pears again  in  any  form  in  any  account  con- 
tained in  the  Book  A,  with  the  exception  of 
the  balance  of  $20.90  remaining  unexpended 
in  Capt  Terhune's  hands  at  the  close  of  the 
accouDt  on  page  2,  which  does  appear  again, 
as  below  stated.  Nor  is  any  part  of  said 
sums,  or  any  item  In  Capt  Terhune's  account 
above  referred  to,  anywhere  used  in  said 
book  so  as  to  lessen  any  amount  credited  the 
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bark  and  owners,  or  increase  any  amount 
charged  against  them  in  the  final  result,  so 
far  as  I  am-able  to  discoTer." 

Carver  &  Blod^tt,  for  plaintiff.  W.  H. 
Baker,  for  defendant 

HOLMES,  J.  This  is  a  bill  by  a  managing 
owner  against  co-owners  for  contribution  for 
payments  made  by  him  as  agent  of  a  bark. 
The  case  went  to  a  master,  who  reported  that 
it  was  agreed  before  him  that  all  the  items 
in  a  book  produced  were  correct,  as  to  dates 
and  amounts,  and  that  it  was  not  disputed 
that  there  was  a  balance  of  $1,316.61  in  the 
complainant's  favor,  unless  certain  items 
were  entered  in  such  a  way  as  to  constitute 
a  double  charge  against  the  d^endants.  No 
exceptions  were  taken  to  the  report,  and  no 
other  question  is  open.  The  master  explains 
the  matter  of  the  supposed  double  charge. 
We  see  no  reason  for  doubting  his  explana- 
tion to  I>e  correct 

Decree  affirmed. 

(165  Mass.  68) 

COMMONWEALTH  T.  MURPHX. 

SAME  y.  BNOB. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Jan.  1,  1896.) 

Rape — Efpect  of  Consest  —  Federal  CoKStiTU- 

TlOX— CrI'EL  and  UNngUAL   FONISBUBNT 

— Knowledob  of  Aoe— Intest. 

1.  Under  St  1883,  c  466,  one  who  has  car- 
nal knowledge  of  a  girl  under  16  years  of  age 
is  guilty  of  rape,  even  if  she  gives  her  full  con- 
sent 

2.  Const  TJ.  S.  art.  8,  prohibiting  cruel 
and  unusual  punishments,  has  no  application 
to  crimes  against  the  laws  of  a  state. 

3.  St  1893,  c.  466,  subjecting  one  who  has 
carnal  knowledge  of  a  girl  of  16  to  the  possibil- 
ity of  imprisonment  for  life,  does  not  inflict  a 
cruel  and  unusual  punishment 

4.  Under  St  1893,  c.  466,  it  is  not  necessary 
to  show  that  one  who  had  carnal  knowledge  of 
a  girl  under  16  knew,  or  had  good  reason  to  be- 
lieve, that  she  was  under  that  age. 

o.  One  who  intentionally  commits  a  crime 
is  criminally  responsible  for  the  consequences, 
if  the  act  proves  different  from  that  which  be 
intended. 

Exceptions  from  superior  court,  Bristol 
county;  Honry  K.  Braley,  Judge. 

Daniel  V.  Murphy  and  E.  Edward  Enos 
were  separately  convicted  imder  St.  1893,  c 
466,  providing  that  whoever  carnally  knows 
and  abuses  a  female  child  under  the  age  of 
16  years  shall  be  punished  with  imprisonment 
for  life,  etc.  Defendants  excepted.  Excep- 
tions overruled. 

Andrew  3.  Jennings,  Dtst  Atty.,  for  the 
Gommonwealtb.    H.  J.  Fuller,  for  defendants. 

KNOWLTON,  3.  These  cases  may  be  con- 
sidered together,  as  substantially  the  same 
questions  are  raised  in  both  of  them. 

Under  Pub.  St  c.  202,  H  27,  28,  the  question 
whether  an  indictment  for  an  assault  with  an 
Intent  to  commit  rapi  upon  a  female  child  un- 
der the  age  of  10  years  can  be  maintained,  if 
the  child  consents  to  what  Is  done,  was  very 


fully  considered  in  Com.  y.  Roosnell,  143 
Mass.  32,  8  N.  E.  747,  and  decided  in  the  af- 
firmative. This  case  must  be  deemed  to  have 
settled  the  law  In  this  commonwealth  in  ac- 
cordance with  the  weight  of  Judicial  opinion, 
although  there  is  some  conflict  of  authority 
In  other  jurisdictions.  The  several  acts  in 
amendment  of  section  27,  above  cited,  which 
raise  the  age  of  consent  by  girls  to  carnal 
connection,  do  uQt  assume  to  change  the  na- 
ture of  an  ofTense  to  which  they  relate.  One 
who  unlawfully,  carnally,  knows  and  abuses 
a  female  child  under  the  age  of  16  years,  is 
guilty  of  the  same  crime,  under  St.  1893,  c. 
466,  as  one  who  committed  the  offense  upon 
a  child  under  the  age  of  10  years,  when  Pub. 
St  c.  202,  i  27,  were  in  force.  St  1886,, c. 
305;  St  1888,  c.  301;  St  1893.  c.  466.  There 
Is  no  doubt  of  the  intention  of  the  legislature 
to  treat  the  crime  of  having  carnal  connection 
with  a  girl  under  the  age  of  16  years  as  rape, 
even  if  she  gives  her  full  consent  so  far  as 
she  is  capable  of  consenting. 

The  defendants  contend  that  the  statute  last 
cited  is  in  conflict  with  article  8  of  the  amend- 
ments to  the  constitution  of  the  United  States, 
and  of  article  26  of  our  declaration  of  rights, 
because  it  provideB  for  the  infliction  of  a  cruel 
and  unusual  punishment  The  first  of  these 
articles  has  no  application  to  crimes  against 
the  laws  of  a  state.  Com.  v.  HItcbings,  5 
Gray,  482.  Without  implying  that  arUcle  26 
of  our  declaration  of  rights  is  applicable  to 
the  statute  before  us.  It  Is  clear  that  the  pun- 
ishment prescribed  is  not  cruel  or  unusual  in 
kind. 

There  is  some  ground  for  the  contention 
that  the  statute  is  a  departure  from  the  prin- 
ciples which  Ue  at  the  foundation  of  our  an- 
cient law  In  regard  to  rape,  and  which  Justi- 
fy the  treatment  of  it  as  one  of  the  most 
heinous  crimes  that  can  be  committed.  The 
legislation  Is  different  in  character  from  St 
1886,  c.  329,  and  St  1888,  c.  311,  which  were 
enacted  for  the  punishment  and  prevention  of 
seduction.  But  whatever  we  may  think  of 
the  policy  of  a  statute  that  treats  a  girl  of  15 
years  and  11  months  old,  however  mature  she 
may  be  In  body  and  mind,  as  if  she  were  in- 
capable of  committing  the  crime  of  fornica- 
tion, and  subjects  a  boy  of  the  same  age,  with 
whom  she  Joins  in  sexual  Intercourse,  to  a 
^sslbiilty  of  the  same  punishment  as  If  he 
were  guilty  of  murder  in  the  second  degree, 
the  legislature  is  ordinarily  the  Judge  of  the 
expediency  of  creating  new  crimes,  and  of 
prescribing  penalties,  whether  light  or  severe, 
for  prohibited  acts.  We  cannot  say  that  the 
punishment  prescribed  for  this  offense,  when 
the  girl  is  nearly  16  years  of  age,  and  volun- 
tarily participates  In  It  Is  beyond  the  consQ- 
tutlonal  power  of  the  legislature  to  inflict. 

The  presiding  Justice  was  asked  to  Instruct 
the  Jury  that  unless  the  defendant  knew,  or 
had  good  reason  to  believe,  that  the  girl  was 
under  16  years  of  age,  he  could  not  be  con- 
victed. How  far  a  mistake  of  fact  In  regard 
to  the  nature  of  his  act  may  be  availed  of  by 
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a  defendant  In  a  criminal  case,  te  sometimes 
a  difficult  question  to  answer.  In  general  it 
may  be  said  tliat  there  most  be  malus  animus, 
or  a  criminal  intent  But  there  is  a  large 
class  of  cases  in  which,  on  grounds  of  public 
policy,  certain  acts  are  made  punishable  with- 
out proof  chat  the  defendant  understands  the 
facts  that  give  character  to  his  act  In  such 
cases  it  is  deemed  best  to  require  eretybody, 
at  his  peril,  to  ascertain  whether  his  act  comes 
within  the  legislative  prohibition.  Among 
these  cases  are  prosecuticms  for  the  unlawful 
sale  of  Intoxicating  liquor,  for  selling  adulter- 
ated milk,  for  unlawfully  selling  naphtha,  for 
admitting  a  minor  to  a  billiard  room,  and  the 
Uke.  Com.  t.  Saveiy,  14S  Mass.  212,  13  N.  B. 
611;  Com.  r.  Farren,  9  Allen.  489;  Com.  ▼. 
Wentworth,  118  Mass.  441;  Com.  y.  Emmons, 
98  Mass.  6;  Com.  v.  Raymond,  97  Mass.  667; 
Com.  T.  Connelly,  163  Mass.  539,  40  N.  E. 
862.  Considering  the  nature  of  the  oSeuse,  the 
purpose  to  be  accomplished,  the  practical 
methods  STallable  for  the  enforcement  of  the 
law,  and  such  other  matters  as  throw  light 
upon  the  neanlng  of  the  language,  the  ques- 
tion In  Interpreting  a  criminal  statute  Is 
whether  the  Intention  of  the  legislature  was  to 
make  knowledge  of  the  facts  an  essential  ele- 
ment of  the  offense,  or  to  put  upon  every  one 
the  burden  of  finding  out  whether  his  contem- 
plated act  is  prohibited,  and  of  refraining 
from  It  If  it  Is.  The  application  of  this  rule 
to  crimes  like  bigamy  and  adultery  has  led  to 
some  conflict  of  authority.  Com.y.  Hay  den,  163 
Mass.  467,  40  N.  E.  846;  Reg.  t.  Tolson,  23 
Q.  B.  DlT.  168.  See  Com.  v.  Presby,  14  Gray, 
65.  The  defendants  in  the  present  cases  knew 
that  they  were  violating  the  law.  Their  In- 
tended crime  was  fornication,  at  the  least  It 
is  a  familiar  rule  that  if  one  intentionally 
commits  a  crime,  he  is  responsible  criminally 
for  the  consequences  of  his  act  If  the  oSense 
proves  to  be  different  from  that  which  be  in- 
tended. See  Reg.  v.  Prince,  L.  R.  2  Crown 
Cas.  154, 175.    Exceptions  overruled. 


CM  Uaaa.  UO) 

HARMON  V.  OLD  COLiONT  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Jan.  2.  1896.) 

HxRRiSD  WouBN  —  Action  fok  Pbbsomai,  Istv- 

BIES— DaHAQBS. 

Where  the  statute  enables  a  married 
woman  to  use  her  time  for  the  purpose  of  earn- 
ing money  on  her  separate  account,  tiie  impair- 
ment of  her  capacity  to  labor  may  be  considered 
as  an  element  of  damages  in  an  action  by  her 
for  personal  injuries. 

Exceptions  from  superior  court,  Suffolk 
county;  John  Hopkins,  Judge. 

Action  by  Lydia  W.  Harmon  against  the 
Old  Colony  Railroad  Company.  There  was 
a  verdict  for  plaintiff,  and  she  excepts.  Sus- 
tained. 

A.  A.  Strout  and  Oeo.  B.  Smith,  for  plain- 
tiff.   Benton  &  Choate,  for  defendant 


ALLEN,  J.  The  general  question  arising 
in  this  case  is  whether,  in  an  actioh  brought 
by  a  married  woman  to  recover  damages  for 
a  personal  injury,  the  impairment  of  her  ca- 
pacity to  perform  labor  can  be  considered  as 
an  element  of  the  damages.  By  St  1846,  c. 
209,  f  1,  it  was  enacted  that  "in  all  cases 
where  married  women  shall  hereafter  by 
their  own  labor  earn  wages,  payment  may  be 
made  to  them  for  the  same."  This  was  fol- 
lowed  by  St  1855,  c.  304,  i  7:  "Any  married 
woman  may  carry  on  any  trade  or  business 
and  perform  any  labor  or  services  on  her  sole 
and  .separate  account;  and  the  earnings  of 
any  married  woman  from  her  trade,  busi- 
ness, labor  or  services  shall  be  her  sole  and 
separate  property  and  may  be  used  and  in- 
vested by  her  in  her  own  name;  and  she 
may  sue  and  be  sued  as  if  sole  in  regard  to 
her  trade,  business,  labor,  services  and  earn- 
ings; and  her  property  acquired  by  her  trade, 
business  and  service  and  the  proceeds  there- 
of, may  be  taken  on  any  execution  against 
her."  By  St  1857,  c.  249,  i  6,  it  was  pro- 
vided  that  a  husband  should  not  be  bound  by 
his  wife's  contracts  in  respect  to  her  sepa- 
rate property  or  to  her  trade.  The  rights  of 
married  women  in  respect  to  their  labor  are 
thus  defined  in  Gen.  St  c.  108:  Section  1: 
"The  property,  both  real  and  personal  which 
any  married  woman  now  owns  as  her  sole 
and  separate  property,  that  which  comes 
to  her  by  descent,  devise,  bequest,  gift  or 
grant,  that  which  she  acquires  by  her  trade, 
business,  labor  or  services  carried  on  or  per- 
formed on  her  sole  and  separate  account 
*  *  *  shall  notwithstanding  her  marriage, 
be  and  remain  her  sole  and  separate  proper- 
ty and  may  be  used,  collected  and  invested 
by  her  In  her  own  name,  and  shall  not  be  sub- 
ject to  the  interference  or  control  of  her  hus- 
band, or  liable  for  his  debts."  Section  3: 
"A  married  woman  may  bargain,  sell  and 
convey  her  separate  real  and  personal  prop- 
erty, enter  into  any  contracts  in  reference  to 
the  same,  carry  on  any  trade  or  business  and 
perform  any  labor  or  services  on  her  sole  and 
separate  account  and  sue  and  be  sued  in  all 
matters  having  relation  to  her  separate  prop- 
erty, business,  trade,  services,  labor  and 
earnings  in  the  same  manner  as  if  she  were 
sole."  Section  5:  "The  contracts  made  by 
a  married  woman  in  respect  to  her  separate 
property,  trade  business  labor  or  services 
shall  not  be  binding  on  her  husband,  nor  ren- 
der him  or  his  property  liable  therefor;  but 
she  and  her  separate  property  shall  be  lia- 
ble for  such  contracts  in  the  same  man- 
ner as  If  she  were  sole."  Section  6:  "Pay- 
ment may  be  made  to  a  married  woman 
for  wages  earned  by  her  labor,"  etc.  By 
St  1862,  c.  198,  amended  by  St  1881,  c. 
64,  i  1,  a  married  woman  doing  business 
on  her  separate  account  must  record  a  cer- 
tificate In  the  town  or  city  clerk's  office  set- 
ting forth  various  particulars,  or  her  hus- 
band may  file  such  certificate.  In  case  of 
failure  to  do  so,  her  property  will  not  be 
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protected  against  his  creditors,  and  he  will 
be  liable  on  her  contracts.  By  St  1874, 
c  184,  {  1,  "a  married  -woman  may  *  •  • 
make  contracts  oral  and  written,  sealed  and 
unsealed  In  the  same  manner  as  if  she  were 
sole,  and  all  work  and  labor  performed  by 
her  for  others  than  her  husband  and  chil- 
dren shall,  unless  there  is  an  express  agree- 
ment on  her  part  to  the  contrary,  be  pre- 
sumed to  be  on  her  separate  account"  And 
by  section  3  "a  married  woman  may  sue  and 
be  sued  In  the  same  maimer  and  to  the  same 
extent  as  If  she  were  sole,  but  nothing  herein 
contained  shall  authorize  suits  between. hus- 
band and  wife."  This  enumeration  of  stat- 
ntes  shows  the  growth  of  the  legislation  on 
this  particular  subject  ai>d  the  foregoing 
proTlsions  are  now  embodied  In  a  somewhat 
compressed  form  in  Pub.  St.  c.  147. 

By  virtue  of  this  legislation,  a  married 
woman  becomes,  in  the  view  of  the  law,  a 
distinct  and  Independent  person  from  her 
husband,  not  only  in  respect  to  her  right  to 
own  property,  but  also  In  respect  to  her  right 
to  use  her  time  for  the  purpose  of  earning 
money  on  her  sole  and  separate  account 
She  may  perform  labor,  and  is  entitled  to  her 
wages  or  earnings.  If  she  complies  with  the 
statutory  requirements  as  to  recording  a  cer- 
tificate, she  may  carry  on  any  trade  or  busi- 
ness on  ho-  sole  and  separate  account  and 
take  the  profits,  if  profits  there  are,  as  her 
separate  property.  Her  right  to  enter  into 
contracts,  to  earn  money,  to  engage  in  per- 
forming labor  or  service,  to  enter  Into  trade 
on  her  own  account.  Is  inconsistent  with  the 
view  that  her  capacity  to  labor  belongs  ex- 
clusively to  her  husband.  He  can  appro- 
priate ndther  her  earnings  nor  her  time. 
Her  right  to  employ  her  time  for  the  earning 
of  money  on  her  own  account  is  as  complete 
as  his,  subject  to  the  requirement  of  record- 
ing a  certificate  in  case  she  enters  into  trade. 
This  may  interfere  with  his  right  to  and  en- 
joyment of  her  society,  companionship,  and 
services.  But  this  is  a  consequence  which 
the  legislature  must  be  deemed  to  have  fore- 
seen and  Intended.  His  right,  in  these  re- 
spects, is  now  made  subordinate  to  her  right 
to  employ  her  time  in  the  care  and  manage< 
ment  of  her  property,  ond  in  the  earning  of 
money  by  performing  labor  or  by  carrying 
on  a  trade  or  business.  So  far  as  the  statutes 
have  given  to  her  a  right  to  act  independently 
of  him,  so  far  his  rights  and  control  in  re- 
spect to  her  are  necessarily  abridged.  He 
can  no  longer  compel  her  to  work  for  him 
during  such  time  as  she  may  choose  to  per- 
form labor  on  her  sole  and  separate  account 
By  the  common  law  the  husband  was  bound 
to  support  his  wife,  and  therefore  was  en- 
titled to  her  services.  By  the  statutes,  which 
modify  the  common  law,  his  right  to  her 
services  is  abridged,  though  his  obligation  to 
support  her  remains. 

It  is  nrged  in  argument  that  she  may  con- 
tract to  devote  her  whole  time  to  work 
which  Is  to  be  performed  away  from   his 


home,  and  which,  perhaps,  may  require  her 
absence  for  10  years,  thus  amounting  to  a 
desertion  which  would  be  in  violation  of  her 
matrimonial  duty.  But  the  possibility  of  ex< 
treme  cases  should  not  conclusively  deter- 
mine the  construction  of  statutes,  nor  do  we 
now  decide  whether  the  statutes  would  per- 
mit such  action  on  her  part  against  his  con- 
sent. To  a  certain  limited  extent— as,  for  ex- 
ample, in  fixing  the  domicile,  and  in  being  re- 
sponsible, under  ordinary  circumstances,  for 
its  orderly  management— the  husband  is  still 
the  head  of  the  family.  But  in  some  partic- 
ulars a  married  woman  is  now  independent 
of  her  husband's  control.  In  the  case  now 
l)efore  us  the  impairment  of  the  plaint'lflTB 
capacity  to  labor  was  an  element  which 
might  be  considered  by  the  jury  in  the  esti- 
mate of  her  damages.  In  respect  to  this,  as 
with  other  elements  of  damages,  no  close  ap- 
proximation to  mathematical  accuracy  can 
in  all  cases  be  reached.  In  some  inBtance» 
the  right  of  a  married  woman  to  perform  la- 
lK>r  for  others  may  have  no  money  value. 
How  much,  if  anything,  should  be  allowed 
on  this  ground,  must  be  left  to  the  jury  to- 
determine,  under  the  circumstances  of  each, 
particular  case.  The  radical  nature  of  the 
change  effected  by  the  legislation  of  this 
state  in  the  legal  condition  of  married  women 
is  illustrated  in  numerous  decisions,  of  which 
Jordan  v.  Railroad  Co.,  138  Mass.  425,  most 
nearly  resembles  the  present  case.  But  see, 
also,  Parker  v.  Simonds,  1  Allen,  258;  Ames- 
V.  Foster,  3  Allen,  541;  Plumer  v.  Lord,  & 
Allen,  460;  Chapman  v.  Foster,  6  Allen,  136; 
Stewart  v.  Jenkins,  Id.  300;  Chapman  v. 
Briggs,  11  Allen,  546;  Burke  v.  Cole,  9T 
Mass.  113;  Snow  v.  Sheldon,  126  Mass.  332; 
Read  v.  Stewart,  129  Mass.  407;  Bank  v. 
Wlndram,  133  Mass.  175;  Butler  v.  Ives,  139 
Mass.  202,  29  N.  E.  654;  Binney  v.  Bank,  150 
Mass.  574,  23  N.  B.  380.  Exceptions  sus- 
tained. 


(165  Maaa.  88> 
TEELB  et  al.  v.  CITY  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachnsetts. 
Suffolk.     Jan.  1,  1896.) 

Condemnation  Frockedisos— Dahages — Evi- 
dence—iNSTnccrioxs. 

1.  Where,  in  proceedinf^  to  asiiess  damages 
for  land  condemned,  the  character  of  the  land 
has  been  described  by  experts,  the  jury  has- 
taken  a  view,  and  both  parties  nave  put  in  evi- 
dence of  sales  of  other  laud  in  the  vicinity,  and 
had  witnesses  testify  to  the  value  of  the  land  in- 
question,  new  trial  should  not  be  i^anted  for 
rejection  or_  admission  of  similar  evidence,  ex- 
cept for  plain  error,  admission  or  exclusion  be- 
ing largely  in  the  discretion  of  the  trial  judge, 
dependent  in  part  on  the  existence  of  better  ev- 
idence of  the  same  kind,  which  has  been  or 
may  be  produced. 

2.  That  one  is  merely  a  clerk  in  a  real-es- 
tate ofiice,  and  not  in  business  himself,  is  not 
conclusive  against  his  competency  to  express 
opinion  as  to  value  of  land. 

3.  It  is  enough  for  the  court  in  a  proceed- 
ing to  assess  damages  for  land  condemned,  to 
instruct  that  petitioners  are  entitled  to  recover 


Digitized  by 


Google 


Hass^ 


TEELE  t>.  CITY  OP  BOSTON. 


607 


the  full  value  of  the  land  at  the  time  of  the 
taking,  and  that  in  estimating  such  value  the 
jury  should  take  into  consideration  the  capabil- 
ities of  the  land,  and  all  the  uses  and  purposes 
to  which  it  was  adapted  or  might  be  applied, 
•without  mentioning  any  special  uses,  though  re- 
-qnested  so  to  do. 

Exceptions  from  superior  court,  Suffolk  coun- 
ty; J.  B.  Richardson,  Judge. 

Proceeding  by  Alliert  K.  Teele,  trustee,  and 
others,  against  the  city  of  Boston,  for  assess- 
meat  of  damages  for  land  taken  tor  a  public 
park,  retltloners'  motion  for  a  new  trial  was 
denied,  and  they  except.  Exceptions  over- 
ruled. 

B.  W.  Harris  and  H.  B.  Ware,  for  petition- 
ers.   F.  E.  Hurd,  for  respondent 

ALLEN,  J.  The  petitioners'  exceptions 
mostly  relate  to  the  exclusion  or  admission 
of  testimony  offered  for  the  ptirpose  of  affect- 
ing the  estimate  of  damages.  The  land  tak- 
en amounted  to  about  16  acres  fronting  on  a 
street  for  about  400  feet.  Its  character  was 
described  to  the  Jury  by  expert  witnesses  call- 
ed by  the  petitioners,  and  its  special  adapta- 
tion to  be  used  as  a  park  was  explained.  The 
Jury  also  took  a  view,  and  both  parties  put  in 
evidence  of  sales  of  other  land  In  the  vicinity, 
and  also  called  witnesses  to  testify  to  the 
value  of  the  land  In  question.  It  is  reason- 
ably to  be  inferred  that  the  strongest  evi- 
dence of  these  kinds  which  each  party  had  to 
offer  was  laid  before  the  jury,  and  the  rejec- 
tion of  other  and  weaker  evidence  Is  com- 
paratively unimportant.  And  where  there 
has  been  such  evidence  on  both  sides,  a  new 
trial  should  not  be  granted  because  of  the 
admission  or  exclusion  of  other  similar  evi- 
dence, unless  for  plain  error.  The  exceptions 
now  before  us  upon  questions  of  evidence  re- 
late to  sales  of  other  lots  of  land,  and  to  the 
competency  of  certain  witnesses  to  give  their 
opinions  as  to  the  value  of  the  land  taken. 
The  admission  or  exclusion  of  such  evidence 
has  often  been  held  to  rest  largely  In  the  dis- 
cretion of  the  presiding  Justice,  and  this  may 
depend  In  part  In  any  particular  case  upon  the 
existence  of  other  and  better  evidence  of  the 
same  kind,  which  has  been  or  may  be  pro- 
duced at  the  trial.  Phillips  v.  Inhabitants  of 
Marblehead,  148  Mass.  326,  328,  19  N.  E.  547; 
Tucker  v.  Railroad  C!o.,  118  Mass.  546;  Amory 
T.  Inhabitants  of  Melrose,  162  Mass.  556,  39 
N.  E.  276. 

1.  Taking  now  in  detail  the  exceptions 
which  are  relied  on,  the  evidence  of  the  sale 
of  a  lot  by  Oavanagh  was  excluded  because 
the  sale  was  made  too  long  before,  and  the 
lot  was  too  far  away,  and  too  unlike  the  land 
of  the  petitioners  in  condition,  situation,  and 
circumstances,  to  afford  any  aid.  The  time  was 
three  years  and  three  months  before  the  tak- 
ing of  the  petltl(»ers'  land.  The  distance  was 
about  a  quarter  of  a  mile.  The  k)t  contained 
less  than  one  acre  and  one-third.  The  lot  was 
on  a  different  street,  was  near  the  river,  and 
tMidered  on  a  railroad.     Its   Shape  is  not 


stated.    We  fcannot  say  that  there  was  error 
in  excluding  the  testimony. 

2.  The  petitioners  except  to  the  exclusion 
of  Cavanagh's  opinion  as  to  the  value  of  their 
land.  His  dealings  In  land  were  limited  to 
a  few  small  lots,  which,  in  the  opinion  of  the 
presiding  Justice,  were  differently  situated. 
The  court  was  willing  to  admit  his  testimony 
if  there  was  none  better,  but  excluded  it  on 
the  ground  that  the  petitioners  bad  better 
evidence.  It  would  seem,  from  a  remark  by 
him  which  is  reported,  that  their  preceding 
witness,  Faunce,  had  testified  as  a  competent 
expert.  We  see  no  errw  in  the  exclusion  of 
Cavanagh's  opinion. 

3.  Archer's  purchase,  which  was  excluded, 
was  of  a  house  lot,  containing  8,400  feet,  on  a 
street,  about  four  years  before.  The  mere 
difference  in  the  size  of  the  lot  Is  not  decisive 
against  the  competency  of  the  evidence  (Saw- 
yer T.  City  of  Boston,  144  Mass.  470,  11  N.  B. 
711);  but  it  may  be  considered.  An  occasion- 
al sale  of  a  small  bouse  lot  containing  less 
than  one-fifth  of  an  acre  is  not  a  very  decisive 
indication  of  the  value  of  a  large  lot  of  16 
acres,  with  but  a  small  extent  of  front  line 
upon  the  street.  When  cut  up  into  small  lots, 
it  might  take  long  to  dispose  of  them  alL  We 
cannot  say  that  there  was  error  In  excluding 
this  testimony. 

4.  The  three  house  lots  sold  by  Stark  were 
still  smaller,  and  were  situated  about  a  quar- 
ter of  a  mile  away,  oa  a  street  into  which 
city  water  had  been  introduced,  nearer  to  the 
river,  the  village,  and  the  railroad  station,  and 
across  the  milroad.  We  see  no  eiTor  in  ex- 
cluding these  sales.  This  witness  may  have 
been  a  competent  expert  to  give  his  opinion 
as  to  value.  No  question  is  presented  as  to 
this. 

5.  The  witness  Brooks  was  allowed  to  tes- 
tify to  the  cost  of  one  lot  bought  by  one  Bar- 
ker In  1890,  but  he  was  not  allowed  to  testify 
to  the  cost  of  a  house  lot  containing  8,500 
feet,  in  1S87,  four  years'  before  the  takiiig  of 
the  petitioners'  land.  This  exclusion  was 
within  the  discretion  of  the  court,  evidence 
which  was  deemed  to  be  better  having  been 
received  from  the  same  witness. 

6.  The  opinion  of  Brooks  as  to  the  value  of 
the  petitioners'  land  was  sought  to  be  in- 
troduced, not  on  the  ground  that  he  was  a 
general  expert  as  to  the  value  of  land,  but 
that  he  had  knowledge  of  particular  sales, 
which  would  enable  liim  to  form  an  intelligent 
opinion.  So  far  as  appears,  he  only  knew 
of  three  sales,  all  of  small  house  lots,  before 
the  taking,  and  two  afterwards,  one  being  as 
late  as  1894.  He  was  allowed  to  give  the  cost 
of  three  of  these.  The  exclusion  of  his  opin- 
ion furnishes  no  ground  for  a  new  trial. 

7.  The  testimony  of  Whall  as  to  bis  knowl- 
edge of  dealing  in  real  estate  in  Dorchester 
warranted  the  court  in  finding  that  he  was 
qualified  to  express  an  opinion  as  to  the  value 
of  the  land,  and  also  to  state  that  there  was 
in  1881  very  little  demand  for  large  estates 
in  and  about  that  kicaUty.    He  was,  as  he 
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testified,  a  clerk  in  a  reol-estale  office,  and 
had  in  Ms  own  bands  for  sale  almost  every 
estate  in  that  vicinity  which  was  for  sale; 
that  he  was  always  acquainted  with  the  land 
In  question,  and  passed  over  it  on  the  average 
three  times  a  week;  and  that  he  kept  thor- 
oughly acquainted  with  the  sales  in  that  lo- 
cality. The  mere  fact  that  he  was  not  in  busi- 
ness for  himself  is  not  decisive  against  bis 
competency.  He  testified  that  he  had  exclu- 
sive control  of  that  district 

8.  The  land  bought  by  McGovem  in  1802 
had  fsuch  resemblance 'in  its  general  descrip- 
tion to  tbe  land  of  the  x>etitioner8  as  to  lead 
the  court  to  admit  evidence  of  its  cost  The 
size  was  S*A  acres,  the  extent  of  front  on  a 
street  was  greater  In  proportion,  the  uses  to 
which  it  was  adapted  seem  to  have  been  sim- 
ilar, and  the  distance  away  was  from  a  quar- 
ter to  a  half  of  a  mile;  It  was  undeveloped 
land,  like  the  petitioners',  and  was  afterwards 
cut  up  into  house  lots;  streets  had  been  built 
and  it  was  upon  the  market  The  condition, 
size,  and  circumstances  were  such  that  evi- 
dence of  its  cost  mig^t  in  the  discretion  of  the 
court,  be  received. 

9.  The  remaining  exception  is  to  the  refusal 
to  give  the  whole  of  the  instructions  to  the 
Jury  as  requested.  The  court  Instructed  them 
that  the  petitioners  were  entitled  to  the  full 
value  of  the  land  at  the  time  of  the  taking, 
and  that  in  estimating  this  value  tbe  Jury 
were  to  take  Into  consideration  the  capabili- 
ties of  the  land,  and  all  the  uses  and  purposes 
to  which  it  was  then  adapted  or  might  be  ap- 
plied; and  refused  to  'add  that  among  such 
uses  and  purposes  they  were  to  consider 
"whatever  value  the  land  had  in  its  then  con- 
dition for  the  purposes  of  a  public  park,"  etc. 
There  was  no  error  In  this  refusal.  Any  in- 
crease of  value  occasioned  merely  by  this  par- 
ticular Improvement  or  act  of  establishing  and 
laying  out  a  public  park  could  not  properly 
be  Included  In  the  petitioners'  damages.  Dor- 
gan  V.  City  of  Boston,  12  Allen,  223,  231; 
May  V.  City  of  Boston,  158  Mass.  21,  29,  30, 
32  N.  E.  902.  Its  general  adaptability  for 
such  a  purpose,  or  for  any  other  lawful  use  to 
which  It  might  be  applied,  might  be  shown  in 
evidence,  as  was  done  In  this  case,  without  ob- 
jection, and  might  be  urged  In  argument  to 
the  Jury,  and  considered  by  them.  But  It  does 
not  follow  that  the  Judge,  in  charging  the  Jury, 
Is  bound  to  enumerate  all  or  any  of  the  spe- 
cial purposes  to  which  it  may  l>e  applied.  The 
measure  of  damages  is  the  fair  market  value 
of  the  land  at  the  time  It  was  taken,  and  not 
its  value  for  any  special  purpose,  as  for  a  pub- 
lic park,  or  a  summer  hotel,  or  place  of  resort 
or  for  a  storage  basin.  This  was  adjudged 
In  Mbolton  V.  Water  Co.,  137  Mass.  163.  See, 
also.  Providence  &  W.  R.  Go.  v.  City  of  Worces- 
ter, 155  Mass.  35,  39,  42,  29  N.  E.  56.  The 
exception  taken  by  the  petitioners  does  not  in- 
volve any  rule  of  law  as  to  the  measure  of 
damages,  or  tbe  elements  proper  to  be  con- 
sidered in  assessing  tbe  damages.  It  presents 
merely  a  question  oC  detail  as  to  the  form  of 


the  charge.  It  was  snfilclent  to  Instmct  the 
Jury  that  they  were  to  consider  the  capabili- 
ties of  the  land,  and  all  the  uses  and  pur- 
poses to  which  It  was  then  adapted  or  might 
be  applied.  It  was  not  necessary  to  dwell  upon 
or  to  mention  any  special  uses;  nor  can  a 
party,  by  a  formal  request  impose  on  the 
court  the  duty  of  recapitulating  such  special 
uses  In  the  instructions  to  tbe  Jury.  Hicks  v. 
Railroad  Co.,  164  Mass.  — ,  41  N.  B.  721, 
and  cases  there  cited.    Exceptions  overruled. 

(166  Mass.  81) 

TRUDBAU  V.  POUTRE. 

(Supreme  Judicial  Court  of  Mnasachusetta. 

Bristol.     Jan.  1, 1895.) 

Novation  —  What  Cosstitutbs  t-  Fkovinob  of 
Just — Evidbncb. 

1.  In  an  action  on  an  alleged  contract  of 
novation,  it  appeared  that  defendant  agreed  to 
substitute  new  moiteages  for  those  by  which 
the  debt  was  secured;  that  plaintiff  executed 
releases  of  the  original  mortgage  security,  and 
left  them  with  an  attorney,  but  subsequently 
withdrew  them.  It  was  not  shown  that  re- 
leases of  the  old  mortgages  were  ever  given  to 
the  original  debtor.  A  fair  implication  from 
the  evidence  was  that  the  attorney  was  anthor- 
ized  to  deliver  these  releases  to  tbe  original 
debtor.  Plaintiff  and  the  original  debtor  testi- 
fied that  the  release  of  the  original  debtor  was 
on  defendant's  promise  to  pay  the  debt  Held. 
that  the  question  whether  the  release  was  ab- 
solate,  as  claimed  by  plaintiff,  or  conditional 
on  defendant's  executing  the  new  mortgages 
agreed  on  as  security,  was  for  the  jury. 

2.  A  demand  by  the  original  debtor  of  the 
releases  from  the  attorney  is  admissible  to  show 
an  acceptance. 

3.  Plaintiff,  to  show  that  his  object  in  tak- 
ing the  releases  from  the  attorney  was  not  to 
rescind  the  contract  should  be  allowed  to  state 
why  he  took  them. 

4.  A  contract  of  novation  is  not  within  the 
statute  of  frauds. 

Exceptions  from  superior  court  Bristol 
county;  Charles  S.  Lllley,  Judge. 

Action  by  Wilfred  Tnideau  against  Lucien 
Poutre  on  a  contract  of  novation.  The  court 
directed  a  verdict  for  defendant  and  plain- 
tiff brings  ^ceptlons.    Exceptions  sustained. 

At  the  trial  before  a  Jury,  it  appeared  that 
plaintiff  held  Louis  Picard's  note,  on  which 
$863.20  was  then  due;  said  note  being  se- 
cured by  chattel  mortgage  on  the  stock  and 
fixtures  of  Picard's  drug  store,  and  by  a 
note  and  mortgage  on  real  estate  from  Mary 
PIcard.  Plaintiff  testified  that  defendant 
wanted  to  buy  Picard's  store;  that  Picard 
wanted  $1,000  for  it;  that  it  was  defend- 
ant's intention  to  pay  Picard  the  balance 
over  the  mortgage,  "and  then  he  would  have 
to  deal  with  plalntlfT';  that  Picard  and  de- 
fendant came  together  to  plaintiff's  office; 
that  Picard  said  he  had  sold  the  store  to 
defendant  for  $1,000,  and  had  received  from 
defendant  $10  to  bind  the  bargain;  that  de- 
fendant agreed  to  pay  Picard  the  balance  of 
$1,000  over  the  amount  due  on  the  mortgage 
note;  that  he  "would  j>ay  plaintiff  $263.20 
cash,  and  give  a  note  for  $600,  payable  In 
weekly  Installments  of  $10";  "that  he  would 
give  plaintiff  a  mortgage  on  the  drug  tton 
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to  aecnre  the  $600  note,  and  also  a  mortgage 
on  real  estate  for  the  same  purpose;  tbat, 
If  he  didn't  pay. the  ?263.20  cash,  he  would 
give  a  note  for  It,  Indorsed  by  Mr.  Murphy"; 
that,  on  Plcard's  asking  plaintiff  to  release 
him  and  take  defendant  In  his  place,  plain- 
tiff said,  "Yes;  by  this  agreement,  I  will 
take  Poutre  In  place  of  you;"  that,  after 
that,  plaintiff,  defendant,  and  Plcard  went 
to  a  lawyer,  and  asked  him  to  pass  a  bill 
of  sale,  Plcard  selling  his  store  to  defendant 
for  $1,000;  that  the  lawyer  passed  the  bill  of 
sale,  and  after  that  the  mortgage  that  de- 
fendant gave  plaintiff  on  the  drug  store  for 
the  sum  of  $000,  and  he  passed  a  note  of 
$600,  weekly  payments  at  $10  a  week;  that 
defendant  signed  the  note  of  $000  and  the 
drug-store  mortgage;  that,  in  order  to  draw 
the  real-estate  mortgage,  the  lawyer  request- 
ed defendant's  original  deed  of  the  property, 
and  defendant  went  home  for  It,  and  return- 
ed In  half  an  hour,  saying  he  could  not  get 
the  deed,,  but  that  he  would  get  it  and  give 
the  mortgage;  that,  before  leaving  the  law- 
yer's office,  plaintiff  signed  discharges  on 
each  of  the  mortgages  which  be  had  from 
Plcard  and  his  wife  (Mary  Plcard);  that 
then  plaintiff,  defendant,  and  Plcard  left  the 
office  together,  leaving  all  the  papers  there, 
but  soon  retnmed,  and  then  defendant  gave 
Plcard  $136.80,  less  the  $10  received  the 
night  before,  and  Plcard  gave  defendant  the 
bill  of  sale  of  the  drug  store;  that  defendant 
thereafter  refused  to  pay  plaintiff  "his  mon- 
ey," though  often  requested,  defendant  say- 
ing he  was  waiting  for  bis  transfer;  that 
plaintiff  got  the  Plcard  mortgages  back  from 
the  lawyer  twice,  the  first  time  to  show  them 
to  his  counsel,  and  on  a  promise  to  return 
them,  and  he  did  return  them;  the  second 
time  on  July  14th.  On  cross-examination, 
plaintiff  testified  that,  at  the  time  the  bar- 
gain was  made,  defendant  finally  said  he 
would  rather  give  plaintiff  a  note  indorsed 
by  Murphy  for  the  $263.20,  and  plaintiff  said 
It  was  all  right,  as  long  as  he  was  secured 
for  his  money.  Louis  Plcard's  testimony 
substantially  corroborated  portions  of  plain- 
tiff's testimony.  There  was  no  other  evi- 
dence of  any  delivery  or  tender  by  plaintiff 
of  said  Plcard  chattel  mortgage,  with  the  re- 
lease thereof,  or  of  said  Plcard's  note  se- 
cured thereby,  to  either  Plcard  or  defendant. 
At  the  close  of  plaintiff's  case,  the  court  di- 
rected a  verdict  for  defendant.  Plaintiff 
offered  evidence  to  show  tbat  at  the  time  the 
lawyer  finally  d^vered  the  papers  to  plain- 
tiff. In  the  presence  of  plaintiff,  but  in  the 
absence  of  defendant,  Plcard  asked  the  law- 
yer to  give  him  the  mortgages  and  dis- 
cbarges.  The  court  excluded  this  evidence. 
Plaintiff  was  further  asked,  "What  was  the 
reason  yon  took  these  papers?"  and  this 
question  was  also  excluded. 

J.  M.  &  li.  B.  Wood,  for  plaintifl.  J.  W. 
Cummlngs,  E.  Hlgglnson,  and  0.  B.  Onm- 
mlngs,  for  defendant. 


MORTON,  J.  If  the  parties  mutually 
agreed  that  the  defendant  should  pay  the 
plaintiff  what  Plcard  owed  him,  and  the 
plaintiff  accepted  the  defendant  as  his  debt- 
or in  the  place  of  Plcard,  and  released  Plc- 
ard, the  contract  thus  entered  into  would  be 
valid  and  binding.  Caswell  v.  Fellows,  110 
Mass.  52;  Lord  v.  Davison,  3  Allen,  131; 
Wood  V.  Corcoran,  1  Allen,  405.  The  release 
of  Plcard  would  constitute  a  sufficient  con- 
sideration for  the  defendant's  promise  to  the 
plaintiff.  Caswell  v.  Fellows,  supra.  And 
the  promise  would  be  an  original  undertak- 
ing, and  not  a  collateral  one,  and  therefore 
not  within  the  statute  of  frauds.  Liord  v. 
Davison,  supia;  .Wood  v.  Corcoran,  supra. 
If  there  was  no  doubt  as  to  the  terms  of  the 
agreement,  it  would  be  a  question  of  law,  for 
the  court,  whether  a  substitution  had  been 
effected.  Sinclair  v.  Richardson,  12  Vt  33. 
But  if  the  terms  of  the  agreement  were 
equivocal  or  uncertain,  then  it  would  be  a 
question  of  fact,  for  the  jury,  under  suita- 
ble Instructions.  Sinclair  y.  Richardson, 
supra.  If  the  agreement  of  the  plaintiff  to 
release  Plcard  and  take  the  defendant  In  his 
place  was  conditional  upon  the  defendant's 
giving  the  mortgages  wlilch  he  agreed  to 
give,  or  that  formed  an  essential  part  of  It, 
then  it  is  clear  that  there  was  no  substitu- 
tion, for  the  mortgages  were  not  given.  But 
If  the  plaintifl  accepted  the  agreement  alone 
of  the  defendant  to  pay  the  debt  and  give 
the  security,  trusting  to  him  to  perform  it, 
and  released  Plcard,  So  that,  if  the  defend- 
ant did  not  perform  his  agreement,  his  only 
remedy  would  be  an  action  against  him  for 
the  breach  of  It,  then  the  substitution  was 
complete,  and  Plcard  became  entitled  to  a 
discharge  of  the  mortgages  which  he  and  his 
wife  bad  given  to  the  plaintiff,  the  debt 
which  they  were  given  to  secure  having  thus 
'been  canceled  and  discharged.  It  was  in  dis- 
pute between  the  pa^es  which  of  these 
two  constructions  should  be  given  to  the 
transaction;  the  defendant  contending,  in 
substance,  that  It  should  be  the  former,  and 
the  plaintiff  the  latter.  There  Is  language, 
and  there  are  circumstances  and  considera- 
tions, consistent  with  either  view;  but  there 
is  nothing,  we  think,  so  clear  as  to  enable  us 
to  say  how  the  case  should  have  been  de- 
cided, as  matter  of  law.  The  conduct  of  the 
plaintiff,  and  his  communications  with  the 
defendant,  tend  to  show  that  the  transaction 
was  what  he  insists  that  it  was.  The  terms 
in  which  he  and  Plcard  state  the  agree- 
ment are  also  consistent  with  that  view. 
The  plaintiff  testified,  among  other  things: 
"I  told  him  [defendant]  that  he  made  'the 
discharge;  Plcard  and  he  were  responsible 
for  it  [the  debt],"— which  does  not  appear  to 
have  been  contradicted  by  the  defendant, 
and  certainly  would  have  some  tendency  to 
sho-v^  that  the  agreement  was  as  the  plain- 
tiff claimed,  and  that  the  stipulated  con- 
sideration, namely,  Plcard's  release,  had 
been  famished   by  the  plaintiff.     And  It 
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might  have  been  found,  as  the  fair  implica- 
tion of  the  conduct  and  talk  of  the  parties, 
tliat  the  papers  were  left  with  Mr.  Higgln- 
son,  with  authority  to  deliver  them  to  Pic- 
ard,  and  that  if  leaving  them  with  Wm  was 
not  enough,  of  itself,  the  evidence  of  Plc- 
ard's  asking  for  them  was  evidence  of  an 
acceptance  by  him,  and  should  have  been 
admitted. 

The  question,  "What  was  the  reason  you 
took  those  papers?"  haa  not  been  argued,  but 
it  may  become  material  upon  another  trial; 
and  we  think  that  it  should  have  been  ad- 
mitted, for  the  purpose  of  enabling  the  plain- 
tiff to  show,  if  he  could,  that  he  did  not  take 
them  with  a  view  to  rescind  the  contract 

The  question  of  variance,  does  not  appear, 
from  the  exceptions,  to  have  been  raised  at 
the  trial,  and  cannot  be  raised  here  for  the 
first  time. 

A  majority  of  the  court  think  that  the 
exceptions  should  be  sustained,  and  It  Ic 
so  ordered.    Exceptions  sustained 


(166  Mass.  U7) 

NATIONAL  TELEPHONE  MANUF'O  00. 
V.  DUBOIS  et  al. 

(Supreme  Jndidal  Court  of  Massachnietts. 
Suffolk.    Jan.  1,  1896.) 

EQUITT— SCIT  BBTWBEK  NoNBESIDBNTS. 

A  bill  by  a  resident  of  New  Hampshire 
to  have  a  simple  contract  claim  against  a  resi- 
dent of  Pennsylvania  satisfied  out  of  his  inter- 
est in  a  partnership,  the  assets  of  which,  with 
few  exceptions,  are  in  Pennsylvania,  wliere  its 
principal  business  is  carried  on,  and  where  one 
of  the  other  two  partners  lives,  should  be  dis- 
missed, it  appearing  that  complete  justice  can- 
not be  done  in  Massachusetts,  that  the  amount 
involved  is  small,  that  the  defendants  will  be 
subjected  to  great  and  unnecessary  expense  and 
inconvenience,  and  that  many  and  great  difScui- 
ties  surrounding  the  investigation  will  be  avoid- 
ed, without  especial  hardship  to  plaintiff,  if  suit 
be  brought  where  the  debtor  defendant  lives 
and  where  personal  service  can  be  had  on  him. 

Appeal  from  snpeilor  court,  Suffolk  county. 

Suit  by  the  National  Telephone  Manufac- 
turing Company  against  John  E.  Dubois  and 
others  to  have  plaintiff's  claim  against  de- 
fendant Duixiis  satisfied  out  of  his  interest 
in  the  partnersbfp  composed  of  defendants. 
Decree  for  plaintiff.  Defendants  appeal. 
Bill  dismissed. 

William  H.  Mclnnes,  for  complainant 
Johnson,  Clapp  &  Underwood,  for  defend- 
ants. 


MORTON,  J.  The  plaintiff  in  this  case  is 
a  New  Eiampshire  corporation,  with  a  place 
of  business  in  Boston,,  whose  claim  had  not 
been  reduced  to  Judgment,  and  does  not  re- 
late to  a  contract  made  in  this  state.  The 
claim  is  for  labor,  materials,  and  disburse- 
ments performed,  furnished,  and  made  in 
the  state  of  Pennsylvania.  The  principal  de- 
fendant is  a  resident  of  Pennsylvania,  'with 
no  property  here  except  his  interest  as  part- 
ner in  a  firm  whose  property,  assets,  boolss, 


vouchers,  papers,  and  account?  are  all,  with 
some  few  exceptions,  in  DuIkiIs,  in  the. state 
of  Pennsylvania,  where  its  principal  busi- 
ness is  carried  on,  and  where  one  of  the  oth- 
er two  partners  lives,  with  the  principal 
defendant  The  service  is  by  publication. 
The  courts  of  equity  in  this  state  are  not 
open  to  the  plaintiff  as  matter  of  strict  right, 
but  as  matter  of  comity.  Smith  v.  Insur- 
ance Co.,  14  Allen,  336,  339.  And  if  it  ap- 
pears that  complete  justice  cannot  be  done 
here,  or  ttiat  the  amount  involved  is  small, 
and  the  defendant  will  be  subjected  to  great 
and  unnecessary  expense  and  inconvenience, 
and  that  the  investigation  required  will  be 
surrounded,  if  conducted  here,  with  many 
and  great,  If  not  insuperable,  difficulties, 
which  all  will  be  avoided,  without  especial 
hardships  to  the  plaintiff,  If  suit  is  brought 
against  the  defendant  in  the  state  where  be 
lives,  and  where  the  alleged  debt  was  con- 
tracted, and  where  p««onaI  service  can  be 
made  on  him,  we  think  that  our  courts 
should  decline  to  take  jurisdiction.  Fierce  t. 
Society,  145  Mass.  66,  12  N.  E.  858;  Bank  T. 
Rindge,  154  Mass.  203,  27  N.  E.  1015;  Post 
T.  Railroad  Co.,  144  Mass.  341,  11  N.  E.  540. 
All  of  these  circumstances  are  found  in  this 
case.  The  amount  of  the  claim  is  $72.75, 
which,  of  Itself,  prior  to  the  passage  of  St 
1884,  c.  285,  would  have  prevented  the  court 
from  taking  jurisdiction.  Chapman  v.  Bank- 
er, 128  Mass.  478.  We  do  not  think  that 
statute  was  intended  to  encourage  foreign 
corporations  in  bringing  suits  like  the  pres- 
ent or  to  take  away  the  power  of  the  court 
to  deal  with  them  as  equity  and  Justice 
might  require.  The  alleged  debt  was  con- 
tracted in  Pennsylvania,  and  had  not  been 
reduced  to  Judgment  when  this  suit  was 
brought,  either  there  or  anywhere.  There 
has  been  no  personal  service  in  this  pro- 
ceeding. According  to  the  agreed  facts,  it  is 
manifest  that  the  principal  defendant  will 
be  subjected  to  great  and  unnecessary  ex- 
pense if  compelled  to  come  here,  and  that 
the  investigation  required  to  ascertain  his 
interest  will  be  surrounded  with  difficulties 
which  all  will  be  avoided,  without  any  ap- 
parent hardship  to  the  plaintiff,  if  it  brings 
Its  suit  in  Pennsylvania.  It  is  true  that  the 
agreed  facts  find  that  "it  would  appear  from 
an  examination  of  the  books,  vouchers,  and 
papers,  at  the  offices  in  Pennsylvania  and  in 
Boston,  that  the  interest  of  the  said  John 
E.  Dutx>iB  [the  principal  defendant]  •  *  • 
was  in  excess  of  the  amount  sought  to  be 
recovered  in  this  suit,  including  costs  and 
any  possible  cost  of  liquidating  the  affairs 
of  the  partnership  in  Massachusetts";  and 
for  the  purposes  of  the  suit  it  is  also  agreed 
that  the  assets  in  Pennsylvania  greatly  ex- 
ceed the  entire  indebtedness  of  the  firm. 
But  it  is  expressly  stipulated  that  nothing 
contained  in  the  agreed  statements  Is  to  be 
regarded  as  a  waiver  on  the  part  of  any  of 
the  defendants  of  the  question  of  Jurisdic- 
tion.   The  objection  to  jurisdiction  was  sea- 
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Bonably  taken,  and,  without  adyerting  to 
other  grounds  that  have  been  urged  by  the 
defendants,  we  think  that  for  the  reasons 
stated  the  bill  should  be  dismissed;  and  It 
is  80  ordered.    Bill  dismissed. 


(148  N.  Y.  129) 

FLANDKOW  v.  HAMMOND. 

(Coort  of  Appeals  of  New  York.     Dec  19, 

1895.) 

Balb— Implied  Wabrantt  of  Titlb— Faildbs  o» 

Consideration — Recoveht  oi  Peice 

— OaiECTiONg  Waived. 

1.  One  who,  on  recovering  jndgment  in  an 
action  in  which  he  has  attached  a.  judgment 
held  by  the  defendant  against  a  third  person, 
agrees  with  another  to  bid  in,  at  his  risk,  the 
judgment  at  execution  sale  for  the  full  amount 
of  his  own  judgment,  and  transfer  the  title  so 
obtained  to  such  other  for  the  amount  of  his 
judgment  and  costs  of  execution  sale,  impliedly 
warrants  a  valid  title  to  the  judgment  so  bid  in. 

2.  Defendant,  by  written  contract,  reciting 
recovery  of  judgment  by  him  in  an  action  in 
which  he  had  attacbed  a  judgment  held  by  the 
defendant  against  a  third  person,  agreed  to  bid 
in  the  attached  judgment,  at  plaintiff's  risk,  on 
sale  under  the  attachment  for  the  full  amount 
of  his  own  judgment,  and  to  transfer  title  so 
obtained  to  plaintiff  for  the  amount  of  the  bid 
and  costs  of  sale.  In  an  action  by  plaintiff  to 
recover  the  consideration  paid  under  the  agree- 
ment, there  was  evidence  of  an  invalid  levy 
under  the  attachment,  but  no  objection  by  de- 
fendant that  the  proof  was  insufficient  in  that 
it  did  not  show  that  there  was  not  also  a  valid 
levy.  Held,  that  a  failure  of  consideration  en- 
titling plaintiff  to  recover  was  shown.  25  N. 
Y.  Supp.  288,  reversed. 

3.  Where  plaintiff,  in  an  action  to  recover 
the  consideration  paid  for  a  judgment,  title  to 
which  was  impliedly  warranted  by  the  vendor, 
has  shown  an  invalid  levy  of  attachment  ren- 
dering the  vendor's  title  invalid,  the  objection 
that  the  proof  is  insufficient,  in  that  it  does  not 
also  show  that  no  valid  levy  was  made,  cannot 
be  urged  for  the  first  time  on  appeal. 

Appeal  from  supreue  court,  general  term. 
First  department. 

Action  by  William  H.  Flandrow  against 
Henry  B.  Hammond  to  recover,  on  failure 
of  the  consideration,  money  paid  under  con- 
tract. From  an  affirmance  by  the  general 
term  (25  N.  Y.  Supp.  288)  of  a  judgment  of 
the  special  term  for  defendant,  plaintiff  ap- 
peals.    Reversed. 

Isaac  H.  Maynard,  for  appellant  Nelson 
S.  Spencer,  for  respondent 

O'BRIEN,  J.  This  action  was  brought  up- 
on a  written  agreement  entered  into  between 
the  plaintiff  and  defendant  on  the  5th  day  of 
May,  1871.  This  agreement  recited  that  the 
defendant  had  recovered  a  judgment  against 
the  Marine  Bank  of  Chicago,  November  2, 
1870,  for  $1,282.62;  in  which  action  an  attach- 
ment bad  been  Issued  and  levied  by  the  sher- 
iff of  New  York  county  upon  ft  judgment 
which  the  bank  had  obtained  against  one 
Tunis  Van  Brunt  on  March  1,  1867,  for  $6,- 
858.12.  The  agreement  further  recited  that 
the  plaintiff  desired  to  acquire  the  title  to 
this  last-named  judgment,  and  provided  for 
the  following  proceedings  to  accomplish  that 


result:  The  defendant  was  to  Issue  exe- 
cution upon  bis  judgment  against  the  bank, 
and  direct  the  sale  thereon  of  the  judgment 
which  the  bank  had  against  Van  Brunt,  and 
which  had  already  been  attached  in  the  de- 
fendant's suit.  The-defendant  further  agreed 
to  bid  in  the  judgment  on  the  execution  sale, 
at  the  plalntifTs  risk,  for  the  whole  amount 
of  his  own  judgment  and  Interest,  and  Imme- 
diately thereafter  transfer  the  Interest  in  the 
judgment  thus  acquired  upon  that  sale  to  the 
plaintiff.  The  plaintiff,  on  his  part,  agreed 
to  pay  to  the  defendant,  and  did  pay  down, 
the  sum  of  $260  to  cover  sheriff's  fees  and 
charges  to  be  incurred  in  thus  obtaining  title 
to  the  judgment  and,  on  the  transfer  to  him 
of  the  judgment,  the  further  sum  of  $1,- 
S72.36.  The  agreement  contained  a  proviso 
to  the  effect  that,  in  case  the  sheriff  upon  the 
execution  sale  should  receive  and  accept  a 
higher  bid,  the  agreement  should  be  void. 
The  defendant  then,  in  performance  of  the 
agreement  procured  a  direction  from  the 
court  to  the  sheriff  to  sell  the  judgment  un- 
der an  execution.  The  defendant's  lien  rest- 
ing upon  an  attachment,  an  application  to 
the  court  for  that  purpose  was  proper.  The 
sheriff  sold  the  judgment  to  the  defendant 
for  $1,372.36,  and  the  defendant  transferred 
it  to  the  plaintiff,  who  paid  him  that  sum 
which,  together  with  the  $260  previously  ad- 
vanced, makes  $1,632.36  that  plaintiff  paid  to 
the  defendant  In  order  to  procure  the  title 
to  the  Judgment.  What  the  plaintiff  now 
complains  of  is  that,  although  he  has  paid 
this  money  to  the  defendant  under  the  agree- 
ment, and  although  both  parties  have  com- 
piled with  the  forms  prescribed  by  the  agree- 
ment to  give  the  plaintiff  title  to  the  Judg- 
ment he  has  obtained  no  such  title  or  any 
Interest  whatever.  It  appears  that  the  judg- 
ment thus  sold  by  the  defendant  to  the  plain- 
tiff was  never  in  fact  levied  upon  by  any 
attachment  and,  hence,  the  execution  sale 
was  void,  and  no  title  was  acquired  by  the 
defendant  under  It,  and  none,  of  course,  ever 
transferred  to  the  plaintiff.  That,  at  least. 
Is  the  ground  upon  which  the  plaintiff  seeks 
to  recover  back  in  this  action  the  money 
which  he  paid  and  advanced,  and  for  which, 
as  he  claims,  he  received  nothing. 

It  appears,  or  at  least  is  alleged,  that  Van 
Brunt  the  person  against  whom  the  plaintiff 
desired  to  acquire  the  Judgment,  was  sol- 
vent, so  that  If  the  plaintiff  had  succeeded  in 
obtaining  a  valid  transfer  from  the  defend- 
ant the  former  could  have  collected  the 
whole  sum  due  upon  the  judgment.  The 
learned  court  below  held,  very  properly,  that 
there  was  to  be  implied  from  the  transaction 
a  representation  or  warranty  on  the  part  of 
the  defendant  that  the  judgment  which  he 
sold  and  transferred  to  the  plaintiff,  not  only 
existed  as  such,  but  that  he  had  acquired  a 
lien  upon  it  by  virtue  of  a  valid  attachment, 
issued  in  his  own  suit  and  duly  levied  upon 
the  judgment  against  Van  Brunt,  and  that  be 
was  In  a  position  to  acquire  title  to  the  Judg- 
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ment  by  aale  upon  executlou.  The  agree- 
ment, as  the  conrt  said,  rested  upon  the  as- 
sumption by  both  parties  that  the  defendant 
had  a  valid  lien  by  attachment  upon  the 
judgment,  which  he  agreed  to  transfer,  and 
which  would  enable  him.  by  means  of  the 
proceedings  stated  in  the  agreement,  to  ac- 
quire good  title,  and  to  transfer  the  same  to 
the  plaintiff.  There  is  no  ground  for  hold- 
ing that  the  piaintift  intended  simply  to  ac- 
qnlre  whatever  title  the  defendant  could  con- 
fer through  an  execution  sale.  When  the 
plaintiff  paid  to  the  defendant  over  $1,600, 
he  certainly  expected  to  receive  something 
In  return.  While  it  might  be  assumed  that 
he  intended  to  take  some  chances  with  re- 
spect to  its  collection,  yet  It  evidently  was 
the  intention  and  unuerstandlng  of  both  par- 
ties that  the  defendant  could  and  would  con- 
fer a  valid  title  to  it,  and  this,  at  least,  it 
must  be  assumed,  the  defendant  impliedly 
warranted.  Since  this  point  was  determin- 
ed in  the  plalntlfTs  favor  by  the  learned 
court  below,  and  is  not  seriously  contested 
here,  it  is  not  necessary  to  enter  into  any  ex- 
tensive discussion  in  support  of  our  views, 
which  are  substantialiy  the  same  as  those 
expressed  by  the  learned  general  term.  It 
will  be  quite  sufficient  to  refer  to  some  of  the 
cases  bearing  on  the  general  subject 
Schwinger  v.  Hickok,  53  N.  Y.  280;  Chap- 
man V.  City  of  Brooklyn,  40  N.  Y.  372;  Fur- 
niss  V.  Ferguson,  15  N.  Y.  437;  Bank  v.  Jar- 
vis,  20  N.  Y.  226;  Webb  v.  O'DeU.  49  N.  Y. 
583;  Ross  v.  Ferry,  63  N.  Y.  613;  Llttauer 
T.  Goldman,  72  N.  Y.  506.  The  plaintiff  ad- 
vanced his  money  on  a  contract  and  did  not 
get  that  for  which  he  paid.  There  was  a 
failure  of  consideration,  and  there  is  no  in- 
justice in  requiring  the  defendant  to  pay 
back  the  price. 

The  plaintiff  has  been  defeated  in  the  ac- 
tion, not,  it  seems,  because  the  law  was 
against  him,  but  because  he  failed  to  show 
that  the  title  to  the  Judgment,  which  he  got 
from  the  defendant,  was  in  fact  invalid. 
The  record  does  not  show  upon  what  ground 
the  complaint  was  dismissed  at  the  trial,  but 
it  appears  from  the  opinion  of  the  learned 
general  term  that  the  dismissal  was  affirmed 
on  that  ground.  The  records  of  this  court 
show  that  the  plaintiff  attempted  to  enforce 
the  judgment  against  the  estate  of  Van 
Brunt,  who  died,  and  that  he  failed  upon 
the  ground  that  the  attachment  was  never 
served  upon  the  Chicago  bank  (the  owner), 
but  upon  its  attorney,  who  had  procured  it, 
and  that  no  lien  was  ever  acquired  by  such 
service.  In  re  Flandrow,  84  N.  Y.  1,  92  N. 
Y.  256.  It  would  be  remarkable.  Indeed,  If 
the  plaintiff,  on  the  trial  of  this  action,  had 
not  profited  sufficiently  by  past  experience  to 
avoid  such  an  objection.  The  case  shows 
that  the  judgment  roll  of  both  judgments 
was  given  in  evidence  at  the  trial.  So  was 
the  attachment,  the  certificate  of  the  attor- 
neys who  recovered  the  judgment  for  the 
bank,  given  to  the  sheriff,  to  the  effect  that 


they  had  charge  and  control  of  the  Judgment, 
the  sheriff's  certificate  of  service,  and  an 
affidavit  of  the  defendant.  In  all  these  pa- 
pers it  was  stated  that  the  attachment  was 
served  on  the  26th  of  January,  1869,  and 
there  is  nothing  to  suggest  that  any  service 
was  made  or  attempted  at  any  other  time. 
Among  the  papers  Is  an  affidavit  of  the  per- 
son who  made  the  service,  describing  him- 
self as  deputy  of  a  deputy  sheriff.  He 
swears  that  he  served  the  attachment  on  the 
26tb  of  January,  1869,  and  on  that  day  exe- 
cxited  it  by  levy  on  the  Van  Brunt  judgment 
by  leaving  a  certified  copy  of  the  warrant 
with  J.  Ii.  Jemegan,  the  individual  holding 
the  judgment  as  plalntlfTs  attorney,  with  a 
notice  showing  the  property  levied  on,  at  the 
same  time  receiving  from  the  attorney  the 
certificate,  of  which  a  copy  was  annexed. 
No  objection  was  made  to  any  of  these  pa- 
pers. They  were  all  papers  which  the  de- 
fendant himself  had  made  or  caused  to  be 
made  and  filed  in  regard  to  the  attachment 
and  service  thereof.  Their  legal  effect  was 
to  establish,  at  least  prima  facie,  the  fact 
that  the  attachment  was  executed  and  serv- 
ed, not  upon  the  owner  of  the  judgment  at- 
tached, but  his  attorney  of  record,  and  con- 
sequently that  no  lien  upon  the  Judgment 
was  ever  acquired  by  the  defendant,  and  no 
title  to  It  ever  acquired  by  him  or  transfer- 
red to  the  plaintiff.  It  should  be  observed, 
also,  that  the  defendant's  counsel  made  no 
specific  objection  at  the  trial  on  this  ground. 
He  made  a  motion  for  the  dismissal  of  the 
complaint  on  general  grounds.  He  omitted 
to  call  the  attention  of  the  court  or  the  op- 
posing counsel  to  any  specific  defect  in  the 
plaintiff's  proof  with  respect  to  the  manner 
of  serving  the  attachment  If  the  papers 
referred  to  were  not  presumptive  evidence  of 
the  facts  stated  in  them,  under  sections  70S, 
922,  of  the  Code,  the  defendant's  counsel 
should  have  raised  the  question  in  such  a 
way  as  to  enable  the  plaintiff  to  supply  other 
proofs.  The  defendant  not  having  specifical- 
ly raised  the  question  at  the  trial  as  to  any 
defect  in  the  proofs  in  regard  to  the  service 
of  the  attachment,  cannot  raise  It  now  f<Mr 
the  first  time  on  this  appeal.  GlUies  t.  Im- 
provement Co.,  147  N.  Y.  420,  42  N.  B.  196; 
Qulnlan  v.  Welch,  141  N.  Y.  159,  36  N.  B. 
12;    Blnsse  v.  Wood,  37  N.  Y.  532. 

The  complaint  demands  judgment  for  the 
whole  amount  of  the  claim,  which  was  to  be 
transferred  to  the  plaintiff  by  the  defendant 
There  was  some  discussion  at  the  trial,  and 
there  is  some  on  the  brief  of  the  defendant's 
counsel  here,  with  respect  to  the  extent  of 
the  recovery  which  the  plaintiff  could  have 
under  the  complaint  and  the  facts  shown. 
Since  the  learned  counsel  for  the  plaintiff, 
upon  the  argument  in  this  court  has  admit- 
ted that,  under  the  circumstances  of  this 
case,  the  recovery  must  be  limited  to  the 
sum  which  the  plaintiff  paid,  with  interest 
as  the  consideration  for  the  judgment  we 
adopt  that  concession  as  a  final  dlsposltloa 
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of  that  qneetlon.  The  Judgment  miiBt  be 
reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event.  AH  concui-.  Judgment  re- 
versed. 


(MS  N.  T.  in) 

EYANS  et  aL  v.  KEYSTONE  OAS  GO. 

(Court  of  Appeals  of  New  York.    Dec.  18, 
1895.) 

KATtniAi.  Oa8  —  ImoBT  TO  Bbads  Tkbh  —  Bvi- 
DBMCB— Mbasdhb  or  DAMAeai. 

1.  Where  there  was  evidence  to  shoW  that 
the  death  of  plaintiffs'  shade  trees  near  defend- 
ant's natural  gas  mains  was  coincident  with  the 
leakage  of  a  large  amount  of  gas,  and  that  after 
the  mains  were  recalked  there  was  a  renewed 
growth  of  vegetation,  a  verdict  for  plaintiffs 
will  not  be  disturbed  on  appeal,  though  there 
Was  other  evidence  to  show  that  the  injnry  to 
the  trees  was  not  cansed  in  the  manner  alleged. 
25  N.  Y.  Supp.  191,  affirmed. 

2.  In  an  action  for  an  injury  to  plaintiffs' 
trees  caused  by  escaping  gas.  evidence  as  to 
the  condition  of  other  trees  m  that  vicinity  after 
the  construction  of  defendant's  gas  line  is  com- 
Detent. 

3.  Though  the  measure  of  damages  for  the 
destruction  of  shade  trees  is  the  dmerence  In 
value  in  the  realty  before  and  after  the  injury, 
defendant  cannot  complain  that  a  witness  was 
permitted  to  testify  as  to  the  value  of  the  trees. 
Lis  objection  to  the  testimony  not  having  been 
put  on  that  ground. 

Appeal  from  supreme  court,  general  term. 
Fifth  department. 

Action  by  Richard^  W.  Evans  and  another 
against  the  Keystone  Oas  Company  for 
damages  to  their  shade  trees  caused  by  es- 
caping gas.  A  Judgment  for  plaintiffs  was 
affirmed  by  the  general  term  (25  N.  Y.  Supp. 
191),  and  defendant  appeals.    Affirmed. 

C.  S.  Gary,  for  appellant  Fred  L.  Eaton, 
fbr  respondents. 

GRAY,  J.  This  action  was  brought  to  re- 
cover damages  of  the  defendant  for  the  In- 
jury caused  to  shade  trees  belonging  to  the 
plaintiff,  by  the  escape  of  natural  gas  from 
a  main  or  pipe  laid  along  the  street  bound- 
ing his  premises.  The  negligence  charged 
Is  that  the  gas  main  was  so  carelessly  laid, 
constructed,  and  maintained  as  to  permit 
the  escape  of  the  gas  In  large  quantities, 
and  to  cause  the  death  of  the  trees.  Upon 
the  trial  it  appeared  that  there  were  three 
large  maple  trees  in  front  of  the  premises, 
'  of  a  diameter  ranging  from  12  to  16  inches, 
which  shaded  the  west  end  of  the  plaintiff's 
house  and  plot  Plaintiff  testified  that  aftef 
he  commenced  to  reside  upon  the  premises 
in  question  the  defendant  constructed  this 
new  line,  for  the  purpose  of  conveying  nat- 
ural gas<  and  that,  thereafter,  there  was  a 
perceptible  and  constant  escape  of  gas  in 
large  quantities,  until  the  pipes  were  taken 
up  and  calked.  He  described  the  decay 
and  death  of  his  grass  and  trees  In  succes- 
sive years,  during  the  time,  and  bow,  after 
the  calking  of  the  gas  line,  he  reiiet  trees 
y.42M.B.no.6 — 38 


which  lived  and  grew.  He  also  testified  to 
the  effect  of  natural  gas  upon  tbe  sur- 
rounding earth  In  depriving  it  of  moisture. 
Other  witnesses  corroborated  him  with  re- 
spect to  the  leakage  of  gas,  tbe  death  of 
trees  and  vegetation  during  the  time,  and 
the  dry  condition  of  tbe  soli  near  the  places 
where  the  leakages  were  perceptible.  As 
against  tbls  evidence  the  defendant  sought 
to  show  that  tbe  leaks  were  Insignificant, 
that  tbe  dryness  of  the  earth  about  them 
was  confined  to  a  small  area,  and  that  the 
plaintiff's  branch  pipe  and  lamp  post  were 
out  of  repair  and  i>ermltted  the  escape  of 
gas.  The  defendant  gave  evidence  that  Its 
line  was  properly  constructed  and  kept  in 
repair,  and  that  It  had  not  been  negligent  In 
connection  with  the  operation  of  its  busi- 
ness. 

Without  commenting  at  length  upon  the 
evidence,  we  feel  constrained  to  hold  that, 
whatever  tbe  doubt  which  arises  In  the 
mind  as  to  the  cej-talnty  of  the  loss  of  tbe 
shade  trees  being  due  to  the  leakage  of  gas 
from  tbe  defendant's  main,  there  was 
enough  In  the  facts  and  circumstances  of 
the  case  to  support  the  verdict  which  the 
jury  rendered.  It  may  not  be  altogether 
satisfactory;  but  we  cannot  say,  as  matter 
of  law,  that  the  injury  to  tbe  plalntitrs 
place  was  not  due  to  the  causes  described. 
The  evidence  was  confilcting  upon  that 
question,  as  it  was  upon  the  condition  of  de- 
fendant's pipes,  and  permitted  of  opposing 
Inferences  by  the  jury.  Their  verdict  can- 
not be  said  to  rest  upon  mere  surmise;  for 
they  had  facts  testified  to  which,  if  they 
believed,  would  account  for  plaintiff's  loss 
of  bis  trees  as  he  charged  It  to  be.  If  we 
could  see  that  the  verdict  could  only  have 
been  reached  by  conjecture,  we  should  not 
hesitate  to  reverse  the  judgment,  upon  the 
exception  of  defendant  to  the  refusal  to  di- 
rect a  verdict  in  Its  favor.  Tbe  evidence 
rises  to  a  higher  level  than  that  of  specula- 
tion. The  coincidence  of  the  decay  and 
death  of  vegetation  with  the  existence  of 
the  leakage  of  a  large  amount  of  gas,  after 
the  laying  of  the  new  main  and  until  its  re- 
calklng,  and  the  fact  of  a  healthful  growth, 
after  the  recalklng,  could  be  regarded  by 
tbe  jury.  In  view  of  all  the  evidence,  as 
leading  to  the  conclusion  that  the  effect  of 
the  natural  gas  escaping  in  the  earth  and  in 
the  atmosphere  was  to  cause  the  occur- 
rences complained  of.  Doubtless,  the  de- 
fendant was  lawfully  in  the  street;  but  It 
was  bound  to  use  its  rights  and  to  conduct 
Its  operations  so  as  not  to  Inflict  Injury  upon 
neighboring  property.  If.  we  admit  the 
possibility  of  an  inference  from  the  evi- 
dence that  the  injury  to  plalntifTa  proi>erty 
was  from  the  causes  alleged,  there  is  no 
difficulty  In  sustaining  the  recovery  upon 
tbe  principle  of  law  above  alluded  to. 

The  appellant  says  that  errors  were  com- 
mitted upon  the  trial,  for  which  the  judg^ 
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ment  should  be  leTersed.  The  plaintiff  was 
permitted  to  testify  as  to  the  condition  of 
trees  upon  the  street  beyond  his  place  after 
the  construction  of  the  defendant's  gas  line. 
The  objection,  now  Insisted  utx>n,  was  after 
the  answer  of  the  witness,  and  went  to  the 
materiality  of  the  evidence;  but,  overlook- 
ing the  question  of  practice,  we  have  no 
doubt  of  the  admissibility  of  the  evidence. 
The  issue  turned  upon  the  question  of 
whether  the  escaping  gas  would  account  for 
the  injury  to  plalntlfTs  trees,  and  any  evi- 
dence showing  or  tending  to  show  that  trees 
In  the  Immediate  vicinity  were  similarly 
and  simultaneously  affected  was  competent 
The  two  points  for  the  Jury  to  be  convinced 
upon  were:  Was  natural  gas  carelessly 
suffered  to  escape  from  the  gas  main?  And 
was  It  the  procuring  cause  of  the  destruc- 
tion of  vitality  In  vegetation?  Whatever 
testimony  bore  upon  these  questions  was 
admissible,  and  tended  to  elucidate  the  mat- 
ter for  consideration. 

The  witness  was  aslced  to  state  the  value 
of  the  trees  in  question.  The  objection  was 
as  to  the  competency  of  the  witness  to  tes- 
tify on  that  subject,  and  as  to  the  mate- 
riality of  the  evidence  "at  this  stage  of  the 
case."  The  argument  now  Is  that  the  evi- 
dence was  incompetent  on  the  question  of 
the  damage.  That  is  true,  and  the  rule  in 
such  a  case  as  this  is  the  difference  l>e- 
tween  the  value  of  the  land  before  and 
after  the  Injury.  This  rule  was  lately  ex- 
amined In  the  light  of  the  authorities  by 
the  Second  division  of  this  court,  in  Dwight 
V.  Railroad  Co.,  132  N.  Y.  199,  30  N.  B.  398, 
and  was  there  approved  of.  The  court  in 
that  case  held  it  applicable  to  the  case  of  a 
loss  of  shade  or  of  fruit  trees,  and  held  the 
principle  of  recovery  to  b^  the  damage  to 
the  realty,  if  any,  occasioned  by  the  remov- 
al of  the  trees.  But  the  objection  argued 
was  not  based  upon  that  ground,  nor  was  it 
in  the  slightest  degree  suggested.  The  wit- 
ness, with  a  remarkable  appreciation  of  the 
rule  which  governed  his  case,  did  not,  at 
first,  answer  as  Interrogated;  but  respond- 
ed that  he  "would  consider  his  place  worth 
■$1,500  more  than  it  is";  obviously  having 
in  mind  its  value  with  the  trees  as  they 
were.  When  again  requested  to  give  the 
value  of  the  trees,  no  objection  was  made, 
and  then  he  answered  responsively  to  the 
question.  Subsequently,  witnesses  compe- 
tent to  speak  upon  the  subject  gave  evi- 
dence as  to  the  value  of  the  plaintiff's  lands 
before  the  decay  or  death  of  the  trees,  and 
as 'to  its  value  upon  the  assumption  of  the 
trees  being  decayed  or  dead;  thus  conform- 
ing the  case  to  the  proper  rule,  and  the  trial 
Judge  also  so  charged.  We  see  no  justifica- 
tion for  Interfering  with  the  recovery,  and 
the  judgment  of  the  general  term  should 
be  affirmed,  with  costs.  All  concur,  except 
HAxGHT,  J.,  not  Sitting.  Judgment  af- 
firmed. 


(148  N.  T.  39) 
NEW  YORK  NEWS  PUB.  CO.  v.  NATION- 
AL STEAMSHIP  CO.,  Limited. 

(Court  of  Appeals  of  New  York.     Dec.  10, 

1895.) 

Fathbnt  in  Bpkcifio  Fuopertt — MoNBT  Demand 

— Pleadino  and  Proof. 

1.  Where  a  party  agrees  to  pay  for  services 
rendered  in  some  specific  articles  of  property, 
and  upon  demand  refuses  to  deliver  the  proper- 
ty, his  obligation  is  thereby  converted  mto 
one  for  the  payment  of  money.  25  N.  Y.  Supp. 
401,  affirmed. 

2.  A  cause  of  action  may  be  stated  by  set- 
ting out  the  facts  as  they  actually  existed  or 
according  to  their  legal  effect. 

3.  An  allegation  of  a  money  indebtedness 
from  defendant  to  plaintiff  was  supported  by 
proof  of  an  agreement  to  perform  work  for  pay- 
ment in  steamship  tickets,  the  performance  of 
the  work,  and  the  refusal  to  deliver  the  tickets. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  the  New  York  News  Publishing 
Company  against  the  National  Steamship 
Company,  Limited,  to  recover  for  services 
rendered.  The  judgment  for  plaintiff  was 
affirmed  by  the  general  term  (25  N.  Y.  Supp. 
401),  and  defendant  appeals.    Affirmed. 

John  Cbetwood,  for  appellant.  W.  H. 
Newman,  for  respcmdent 

O'BRIEN,  J.  The  complaint  In  this  ac- 
tion alleged  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  ¥591.18,  a  bal- 
ance due  from  the  defendant  for  work,  la- 
bor, and  services  In  advertising  for  and  at 
the  special  instance  and  request  of  the  de- 
fendant The  defendant  by  its  answer,  de-. 
nied  this  allegation.  The  plaintiff,  on  the 
trial,  gave  proof  tending  to  establish  an 
agreement  between  the  parties  to  the  effect 
that  the  plaintiff  should  do  certain  adver- 
tising for  the  defendant,  and  be  paid  there- 
for In  the  tickets  of  defendant;  that  plain- 
tiff did  perform  the  work  In  advertising,  and 
had  received  thereon  a  certain  quantity  of 
tickets,  but  leaving  still  due  the  amount 
stated  in  the  complaint;  that  the  plaintiff 
had  demanded  the  balance  of  the  bill  from 
the  defendant  in  tickets,  but  the  demand 
was  refused.  The  plaintiff  claimed  that 
these  facts  established  a  money  Indebted- 
ness from  the  defendant  The  rule  in  this 
state  seems  to  be  ttat,  where  a  party  agrees 
to  pay  a  specific  sum,  or,  as  in  this  case,  the 
value  of  the  services  In  some  specific  articles 
of  property,  and  upon  demand  refuses  or 
fails  to  deliver  the  property,  his  obligation 
is  thereby  converted  into  one  for  the  pay- 
ment of  money.  1  Sedg.  Dam.  (8th  Ed.)  { 
280;  Gleason  v.  Plnney,  5  Cow.  152;  Smith 
v.  Smith,  2  Johns.  235;  Brooks  v.  Hubbard, 
3  Conn.  58.  There  was  some  conflict  in  the 
evidence  as  to  the  facts,  but  the  court  sub- 
mitted all  the  questions  to  the  jury,  and  the 
verdict  must  be  taken  as  establishing  in 
plaintiff's  favor  the  performance  of  the  work 
at  the  price  alleged,  the  agreement  to  pay  io 
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tickets,  and  the  refusal  to  do  so,  and  the 
consequent  obll^tion  to  pay  In  money. 

The  only  point  urged  by  the  defendant  In 
support  of  the  appeal  which  it  is  necessary 
to  consider  is  the  contention  that  the  plain- 
tiff set  out  in  the  complaint  one  cause  of  ac- 
tion and  recovered  upon  another  and  differ- 
ent cause  of  action.  The  plaintiff  has  stat- 
ed the  facts  constituting  the  cause  of  action, 
not  as  they  actually  existed,  but  according 
to  their  legal  effect  In  most  cases  either 
mode  of  pleading,  at  the  option  of  the  party, 
Is  correct.  Bennett  v.  Judson,  21  N.  Y.  238; 
Farron  v.  Sherwood,  17  N.  Y.  227;  Barney 
T.  Worthington,  37  N.  T.  116.  In  pleading 
facts  according  to  their  legal  effect,  it  may 
sometimes  happen  that  the  opposite  party 
Is  left  in  the  dark  as  to  the  proof  which  he 
may  be  required  to  meet  at  the  trial,  but, 
ordinarily,  this  difficulty  can  be  avoided  by 
motion,  when  necessary,  to  make  the  plead- 
ing more  definite  and  certain.  In  this  case. 
If  the  defendant  had  any  doubt  as  to  the 
Identity  of  the  claim  that  it  was  required  to 
defend,  a  simple  demand  for  a  bill  of  par- 
ticulars, or  a  motion,  would  make  everything 
clear.  The  material  part  of  the  complaint 
was  the  allegation  of  a  money  Indebtedness 
by  defendant  to  plaintiff,  and  that  allega- 
tion was  supported  by  proof  of  the  agree- 
ment to  perform  the  work,  for  payment  In 
tickets,  the  performance  of  the  work,  and 
the  refusal  to  deliver  the  tickets.  In  other 
words,  the  fact  pleaded,  according  to  Its  le- 
gal effect,  was  proved  by  proof  of  the  facts 
as  they  existed.  So  there  was  no  variance 
that  the  defendant  can  complain  of.  The 
other  questions  discussed  relate  to  the 
proofs  given.  It  is  not  very  clear,  but  its 
su£3ciency  and  Interpretation  were  for  the 
Jury.  The  Judgment  must,-  therefore,  be  af- 
firmed.   All  concur.    Judgment  affirmed. 


(148  N.  T.  U) 
RODGERS  T.  ADRIATIC  FIRE  INS.  00. 

8CAMM0N  v.  METROPOLITAN  TRUST 
CO. 

(Oonrt  of  Appeals  of  New  York.     Dec.  19, 
1895.) 

C!OBl>OBA.TIOK8 — DISSOLUTION — JdDOMEHT  OF    FOB- 

iiox  Court. 
A  Judgment  rendered  in  Illinois  against  a 
New  York  corporation,  after  It  had  been  dis- 
solved, is  void,  and  neither  the  principle  of  com- 
ity nor  the  constitution  of  the  United  States, 
requiring  full  faith  and  credit  to  be  given  to 
Judgments  of  other  states,  requires  the  courts 
of  New  York  to  give  effect  to  such  judgment, 
though  by  the  laws  of  Illinois  the  judgment  Is 
valid  therehi.    S4  N.  Y.  Supp.  323,  affirmed. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Petition  by  Arlanna  B.  Scammon,  as  ex- 
ecutrix of  the  wUl  of  J.  Young  Scammon,  de- 
ceased, to  compel  the  receiver  of  the  Adriatic 
Fire  Insurance  Company  to  pay  certain  Judg- 
ments. From  a  Judgment  of  the  general  term 
(34  N.  Y.  Supp.  323)  affirming  a  Judgment  de- 


nying such  application,  the  petitioner  appeals. 
Affirmed. 

Charles  B.  Alexander,  for  appellant    Oliver 
r.  Buel,  for  respondent 

FINCH,  J.  The  motion,  which  has  thus  far 
been  denied,  and  which  on  this  appeal  we  are 
asked  to  grant,  is  for  an  order  requiring  the 
defendant,  as  receiver  of  the  Adriatic  Fire  In- 
surance Company,  to  pay  from  the  assets  In 
its  possession  a  Judgment  against  that  corpo- 
ration, obtained  In  the  state  of  Illinois  after  the 
company  had  been  dissolved,  and  when  it  no 
longer  existed.  It  was  a  domestic  corporation, 
formed  under  onr  laws,  and  so  subordinate  to  our 
authority,  and  hi  1883  a  final  Judgment  of  dis- 
solution and  appointing  the  def^dant  receiver 
was  entered  hi  tbls  state.  At  that  time  the 
action  of  Scammon  against  the  company  upon 
two  policies  of  Insurance  wks  pending  in  the 
state  of  Illinois,  and  by  two  stipulations  was 
dependent  upon  the  result  of  a  similar  action 
against  the  Commercial  Union  Company,  The 
first  of  these  expired  and  became  bioperative 
In  1881,  and  the  second  was  made  in  1886, 
after  the  dissolution,  without  authority  of  the 
receiver,  or  any  order  of  our  courts  preserv- 
ing the  action  from  abatement  or  permitting 
its  continuance.  On  the  contrary,  when,  in 
1887,  the  receiver  learned  that  a  renewal  of 
the  litigation  was  probable,  he  gave  formal 
notice  to  the  counsel  who  had  represented  the 
company  that  no  authority  from  the  receiver 
would  be  given  them,  and  that  it  would  take 
no  part  in  the  Illinois  litigation.  This  notice 
was  put  upon  the  distinct  ground  that  by  the 
dissolution  of  the  company  any  Judgment 
against  it  was  impossible,  and  tliat  the  cred- 
itor's remedy  must  be  pursued  under  the  laws 
of  this  state.  In  accordance  with  their  pro- 
visions the  usual  notice  was  given  by  publi- 
cation requiring  creditors  to  present  their 
claims  as  preliminary  to  a  final  distribution 
of  the  assets  of  the  dissolved  company,  but 
neither  Scammon  nor  any  assignee  of  tils  pre- 
sented the  claim  upon  the  two  policies,  or 
made  any  appearance  in  the  proceedings.  Yet 
the  receiver  was  quite  aware  of  the  Illlnolg 
litigation,  and,  wlilie  Insisting  that  it  could  not 
bind  or  affect  the  corporate  assets  in  this  state, 
was,  nevertheless,  not  blind  to  the  possibilities 
of  danger  and  the  need  of  protection;  and  so 
It  happened  that,  on  the  settlement  of  the  ac- 
counts, a  sum  of  $17,000  was  directed  to  be 
retained  to  meet  the  possible  danger.  That 
clause  In  the  Judgment  confirming  the  report 
did  not  purport  to  recognize  the  claim  as  valid, 
or  waive  any  defense  which  the  receiver  might 
have,  and  so  I  think  it  must  be  that  the  right 
of  the  applicant  to  be  paid  out  of  the  fund  re- 
served rests  wholly  upon  the  validity  and  ef- 
fective force  of  the  lUinois  Judgment  As  a 
mere  claim,  the  statute  of  limitations.  If  noth- 
ing else,  is  an  effective  bar.  We  are  com- 
pelled, therefore,  to  determine  the  force  of  the. 
foreign  Judgment 

Under  our  law  it  is  perfectly  well  settled  that 
there  can  be  no  valid  Judgment  against  a  dlf" 
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solved  corporation,  unless  one  founded  on  a 
pending  suit  -which  the  order  of  dissolution  it- 
self preserved  from  abatement,'  or  one  in  some 
manner  saved.  Sturges  v.  Vanderbilt,  73  N. 
Y.  384.  That,  concededly,  was  the  common- 
law  rule,  outside  of  statutory  modifications; 
but  the  contention  now  is  that  the  statutes  of 
IlIlnolB  have  established  a  different  doctrine, 
and  made  possible  a  valid  Judgment  against  a 
corporation  which,  thereafter,  other  states,  on 
principles  of  comity  and  under  the  constito- 
tion,  are  bound  to  treat  as  good  and  effectual. 
Two  statutes  of  Illinola  are  cited  for  tliat  pur- 
pose. One  of  them  continues  a  dissolved  insur- 
ance corporation  fbr  two  years  for  the  pur 
pose  of  winding  up  Its  affairs  and  prosecuting 
suits  by  and  against  It.  Another  contains  a 
similar  provision  relating  to  corporations  gen- 
erally. Undoubtedly,  these  statutes  operated 
upon  foreign  corpoi'atlons  doing  business  In 
Illinois,  so  far,  at  least,  as  their  property  with- 
in its  boundaries  was  concerned,  and  the  con- 
sequent Judgments  became  valid  and  enforce- 
able for  that  purpose  and  to  that  extent.  Such, 
only.  Is  the  effect  claimed  for  the  statutes  by 
the  courts  of  the  sister  state.  They  do  not 
undertake  to  give  them  an  extraterritorial  ob- 
ligation, but  treat  the  foreign  corporation, 
ttiougb  dvilly  dead,  as  de  facto  aUve  for  the 
purposes  of  a  remedy  within  their  own  limits. 
Association  v.  Fassett,  102  111.  815.  That  the 
foreign  corporation,  dissolved  and  dead  in  the 
domicile  of  its  origin,  should  be  deemed  alive 
in  the  foreign  state,  so  far  as  to  save  the  rem- 
edies of  its  own  citizens  against  property  with- 
in its  own  Jurisdiction,  is  entirely  possible  and 
not  at  all  unreasonable.  But  to  go  further 
than  that,  and  Insist  that  by  force  of  the  for- 
eign Judgment,  and  through  the  comity  of  the 
states,  the  corporation,  in  its  own  Jurisdiction, 
is  at  the  same  moment  dead  and  alive,— dead 
as  to  our  own  citizens,  but  alive  as  to  foreign 
creditors,— is  to  throw  the  whole  system  into 
confusion,  and  make  a  complete  dissolution 
and  winding  up  impossible.  The  Judgment  re- 
lied on  Is  not  against  the  receiver.  He  was 
never  a  party  to  the  suit.  In  no  manner  became 
iKiund  by  its  decisions,  and,  on  well-settled 
pMnclples  in  this  state,  cannot  be  lawfully  af- 
fected by  it.  People  v.  Knickerbocker  life 
In-B.  Co.,  106  N.  Y.  619,  13  N.  E.  447.  In  that 
case  a  suit  was  pending  in  Tennessee  when 
the  corporation  was  dissolved  here,  and  al- 
though after  that  dissolution,  and  by  direction 
of  the  court  the  receiver  defended  the  appeal 
In  the  federal  court,  we  held  that  the  subse- 
quent Judgment  did  not  bind  him.  If  we  give 
to  the  Illinois  Judgment  exactly  the  force  and 
authority  which  the  statutes  direct  and  Its 
courts  claim  for  It,  and  recognize  its  validity 
and  operation  upon  corporate  proi)erty  within 
that  state,  we  fully  obey  the  constitutional  man- 
date, and  are  not  required  to  go  further,  and 
give  It  a  force  In  our  own  Jurisdiction  which 
nullifies  and  disorganizes  our  whole  procedure, 
and  binds  an  officer  who  was  never  a  party 
to  the  suit,  who  never  appeared  in  it,  and  has 
nevte  in  any  manner  been  heard.     I  think 


there  is  no  injustice  In  this  rule.  The  foreign 
creditor  may  pursue  the  corporate  assets  in  his 
own  state,  but,  when  he  would  reach  the  fund 
held  here  for  distribution  after  the '  corporate 
debt,  be  must,  In  some  manner,  make  the  re- 
ceiver a  party,  so  as  to  bind  him  by  the  Judg- 
ment. I  understand  the  federal  court  to  have 
decided  nothing  to  the  contrary.  Indeed,  In 
Machine  Co.  v.  Radclilfe,  137  U.  S.  287.  11 
Sup.  Ct  92,  It  was  said  that  comity  did  not 
require  one  state  to  permit  the  law  of  another 
to  override  its  own.  The  order  should  be  af- 
firmed, with  costs.  All  concur,  except 
O'BRIEN,  J.,  not  voting.    Order  affirmed. 


048  N.  Y.  81) 

RAABE  et  aL  v.  SQUIER  etal. 

(Court  of  Appeals  of  New  York.     Dec.  19, 
1895.) 

Report  of  Referee— Findings — Statute  o» 

FbACDS — BhEACB  Of  OOKTRACT. 

1.  Under  Code  Civ.  Proc.  §  993,  providing 
that,  upon  the  trial  of  an  issue  of  fact  by  a 
referee,  a  refusal  to  make  any  finding  whatever 
upon  a  question  of  fact,  where  a  request  to  find 
is  made,  or  a  finding  without  any  evidence  tend- 
ing to  sustain  it,  is  a  ruling  upon  a  queBtion  of 
law,  it  is  not  necessary  that  a  party  request  a 
finding  of  tact,  in  order  to  liave  the  finding,  as 
made,  reviewed,  as  to  the  suflSciency  of  evidence 
to  sustain  it     25  N.  Y.  Snpp.  -463,  reversed. 

2.  An  exception  to  a  referee's  order  dis> 
missing  a  complaint  presents  for  review  the  suf- 
ficiency of  the  evidence  to  sustain  said  order. 

3.  Where  plaintiffs,  under  an  agreement 
with  contractors,  delivered  material  for  a  honser, 
aut  refused  to  deliver  more  because  they  bad 
not  been  paid,  whereupon  the  owners  directed 
plaintiffs  to  delirex  the  rest  of  the  material,  and 
agreed  that  they  would  see  them  paid  therefor, 
the  undertaking  of  said  owners  was  not  within 
the  statute  of  frauds. 

4.  Plaintiffs'  refusal  to  make  further  deliv- 
ery of  material,  under  an  agreement  with  con- 
tractois,  until  they  should  have  been  paid  for 
the  last  installment,  was  not  a  breach  of  the 
contract. 

Appeal  from  common  pleas  of  New  Yoi^  city 
and  county,  general  term. 

Action  by  Henry  Raabe  and  another 
against  Albert  C,  Squier  and  others  to  estab- 
lish a  lien.  The  issues  were  referred  to* 
Charles  A.  Runk,  Esq.,  as  referee,  to  hear 
and  determine.  Tbe  report  of  the  referee- 
directed  the  dismissal  of  the  complaint,  for 
insufficiency  of  the  proof,  and  the  Judgment 
entered  thereon  was  affirmed  by  the  general 
term  (25  N.  Y.  Snpp.  4(S3),  and  plaintiffs  ap- 
peal.    Reversed. 

Herman  Aaron,  for  appellants.  £!mest 
Hall,  for  respondents  Jencks  and  Stokes. 
Alex.  Thaln  for  respondents  Squier  &  Whipple. 

HAIGHT,  J.  This  actloii  was  brought  to 
recover  the  sum  of  $2,800,  the  balance  claim- 
ed to  be  due  on  contracts  between  the  de- 
fendants Squier  &  Whipple  and  the  plain- 
tiffs, in  which  the  plaintiffs  undertook  to 
furnish  the  woodwork  for  10  bouses  wblcb 
the  defendants  Squier  &  Whipple  were  build- 
ing on  West  End  avenue.  In  the  city  of  New 
York,  which  were  owned  by  the  defendants 
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Jencks  and  Stokes.  The  complaint  alleges 
that  the  defendants  Jencks  and  Stokes 
"promised  and  agreed  with  the  plaintiffs  to 
be  answerable  to  the  said  plaintiffs  for  the 
payments  to  be  made  under  the  contracts 
aforesaid,  and  guarantied  the  payments 
therein  mentioned,  in  consideration  of  the 
plaintiffs  fulfilling  and  completing  the  con- 
tracts aforesaid,  and  promised  and  agreed 
to  pay  the  plaintiffs  for  all  the  work,  labor, 
and  services  and  material  furnished  under 
the  aforesaid  contracts,  if  the  said  Squler  & 
Whipple  would  not  pay."  The  complaint 
also  alleged  the  filing  of  a  mechanic's  Hen  by 
the  plaintiffs,  and  concluded  by  demanding 
judgment  for  the  foreclosure  thereof,  and  al- 
so a  Judgment  against  the  defendants  Squler 
&  Whipple  for  the  balance  dne  imder  ttaelr 
contracts,  and  against  the  defendants  Jencks 
and  Stokes  for  such  balance  under  their 
promise  to  pay  in  case  of  the  default  ot 
Squler  &  Whipple.  The  case  was  tried  be- 
fore a  referee,  who,  at  the  conclusion  of  the 
plaintiffs'  testimony,  on  motion  of  the  de- 
fendants, dismissed  the  plaintiffs'  complaint, 
to  which  ruling  the  plaintiffs  took  an  excep- 
tion. Fifteen  days  thereafter  the  referee 
made  and  filed  a  report,  on  which  the  Judg- 
ment appealed  from  was  entered. 

It  la  contended  on  behalf  of  the  defend- 
ants that  there  Is  no  qnebtlon  which  the 
plaintiffs  can  have  reviewed;  that,  the  plain- 
tiffs having  neglected  to  make  requests  to 
find  facts,  it  Is  now  the  duty  of  the  court  to 
assume  that  there  was  sufficient  evidence 
to  sustain  the  judgment  But  the  plaintiffs 
may  take  exceptions  to  the  findings  as  made, 
and,  If  there  is  not  any  evidence  tending  to 
sustain  them,  they  may  be  regarded  as  rul- 
ings upon  questions  of  law.  Code  Civ.  Proc. 
{  993.  The  plaintiffs  have  not  only  taken 
exceptions  to  the  findings  of  fact  and  con- 
clusions of  law,  but,  as  we  have  seen,  have 
also  taken  an  ezceptlom  to  the  order  of  the 
referee  dismissing  their  complaint. 

It  is  also  contended  that  the  report  of  the 
referee  contained  negative  findings  of  fact; 
that  such  findings  are  unauthorized,  and 
should  be  treated  as  a  nullity;  and  that  ex- 
ceptions taken  to  such  findings  are  of  no 
avail  upon  review.  If  the  report  is  to  be 
treated  as  a  nullity,  there  ta  nothing  upon 
which  the  judgment  can  stand,  for  there 
most  be  a  report  Code  CIt.  Proc  i  1022. 
If  there  be  no  report,  the  party  aggrieved 
may  be  relieved  under  section  1010  of  the 
Code.  GUman  v.  Prentice,  182  N.  X.  488, 
491,  80  N.  B.  9S1.  The  action  of  the  referee 
was,  in  effect  a  nonsuit,  and  we  think  the 
exceptions  taken  present  questions  for  re- 
view. In  Place  v.  Hayward,  117  N.  Y.  487, 
28  N.  B.  25,  the  trial  was  before  a  referee. 
At  the  close  of  the  plaintiff's  evidence  the 
defendant,  without  announcing  that  he  rest- 
ed his  case,  moved  that  the  complaint  be  dis- 
missed. The  referee  granted  the  motion, 
and  the  plaintiff  excepted.  Thereafter  the 
referee  made  his  report,  containing  findings 


of  fact,  and  a  conclusion  of  law,  that  the 
complaint  should  be  dismissed.  The  prac- 
tice adopted  in  that  case  was  the  same  as 
that  which  we  now  have  under  review.  In 
that  case  Judge  Earl,  in  delivering  the  opin- 
ion of  the  court  said:  "What  the  referee  did 
was  to  nonsuit  the  plaintiff.  We  can  give 
no  other  significance  to  the  proceeding. 
Therefore,  he  should  have  made  no  findings 
of  fact  except  such  as  would  Justify  a  non- 
suit upon  the  trial.  Under  the  Code,  the  ref- 
eree was  required  to  make  findings  of  fact 
and  of  law  after  granting  the  nonsuit,  but 
be  had  no  right  to  make  any  findings  of  fact 
depending  upon  disputed  or  inconclusive  ev- 
idence. Therefore,  to  maintain  this  judg- 
ment, the  defendant  is  bound  to  show  that 
there  was  no  disputed  question  of  fact  which, 
upon  a  Jury  trial,  the  court  would  have  been 
required  to  submit  to  the  jury,  and  that  upon 
the  undisputed  evidence  he  was  entitled  to 
judgment;"  citing  Scofleld  v.  Hernandez,  47 
N.  Y.  318.  In  Forbes  v.  Chichester,  125  N. 
1.  769,  26  N.  B.  914,  the  same  practice  was 
adopted  on  the  trial.  The  Judgment  was  re- 
versed in  this  court  upon  the  exception  tak- 
en to  the  dismissal  of  the  complaint,  upon 
the  ground  that  the  trial  court  erred  In  liold- 
ing  as  matter  of  law  that  upon  the  evidence 
adduced  the  plaintiff  failed  to  establish  a 
cause  of  action.  The  case  of  Wood  v.  Lary, 
124  N.  Y.  83,  26  N.  E.  338,  is  not  in  conflict 
with  the  cases  above  referred  to.  In  that 
case  the  referee  bad  filed  no  report  what- 
ever, and  It  was  then  held  that  section  1010 
of  the  Code  afforded  the  plaintiff  ample  pro- 
tection. 

In  so  far  as  the  action  was  prosecuted  to 
establish  a  mechanic's  lien,  it  cannot  be  sus- 
tained. While  the  complaint  contains  some 
allusions  to  a  contract  between  Jencks  and 
Stokes  as  owners,  and  Squler  ft  Whipple  as 
builders,  it  contains  no  distinct  allegation 
that  there  was  such  a  contract,  nor  is  there 
any  evidence  that  there  was  any  sum  re- 
maining unpaid  by  the  owners  thereon. 
But  upon  the  contract  with  Squler  &  Whip- 
ple, and  the  promise  of  Jencks  and  Stokes, 
it  appears  to  us  that  the  evidence  was  sufll- 
dent  to  establiifh  the  plalntltTs  claim,  and 
that  their  com^alnt  should  not  have  been 
dismissed. 

The  referee  finds  that  Jencks  and  Stokes 
were  not  the  owners  of  the  premises  upon 
which  the  buildings  were  being  constructed. 
It  Is  alleged  in  the  complaint  that  they  were 
such  owners,  and  Stokes,  In  his  answer,  ad- 
mits that  he  was  the  owner  of  the  southeHy 
half  of  the  premises;  and  it  appears  from  the' 
testimony  that  Jencks  and  Stokes  repeatedly 
asserted  that  they  were  the  owners,  and  that 
they  were  building  the  houses  thereon  to-' 
gether,  as  copartners.  This  evidence  Is  not 
in  any  manner  controverted.  The  admission 
of  a  party  is  evidence  against  him,  and.  In  so 
far  as  It  affects  his  liability,  he  is  bound  by 
°it,  unless  he  can  show  that  it  was  not  made. 
Intended,  or  correctly  understood.    The  f&cts, 
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then,  aa  disclosed  by  the  evidence,  are  sub- 
stantially as  follows:  Jencks  and  Stokes  were 
the  owners  of  the  premises.  Squler  &  Whip- 
ple were  building  the  houses  thereon  for  them. 
Squler  &  Whipple  entered  into  a  contract  with 
the  plaintiffs  to  fumiah  the  woodwork  for  the 
houses  for  the  sum  of  $20,000.  The  payments 
were  to  be  made  in  installments,  in  cash,  less 
10  per  cent  discount,  on  the  delivery  of 
the  material  at  the  buildings.  The  contract 
speciflcally  designated  the  material  to  be  de- 
livered upon  each  installment  The  plaintiffs 
prepared  the  first  installment  of  material,  and 
delivered  the  same  at  the  buildings,  and 
then  called  upon  the  defendants  Squler  & 
Whipple  for  the  first  payment  due  them  un- 
der the  contract;  but  the  same  was  delayed, 
and  not  made  for  the  space  of  about  three 
months.  The  plaintiffs  prepared  and  deliver- 
ed the  second  Installment  of  material,  and 
also  demanded  payment  fen:  that  which  was 
neglected  and  delayed.  The  plaintiffs  then 
prepared  the  rest  of  the  material  called  for 
by  the  contract,  but  refused  to  deliver  the 
same  until  the  installments  furnished  by 
them  had  been  paid  for.  Under  these  circum- 
stances the  defendants  Jencks  and  Stokes  saw 
the  plaintiffs,  and  told  them  that  they  were  the 
owners  of  the  buildings;  that  they  wanted 
them  finished,  and  that,  if  the  plaintiffs  would 
go  ahead  and  deliver  the  rest  of  the  material, 
they  would  see  them  paid  therefor;  that  If 
Sqnier  &  Whipple  did  not  pay  the.-  would 
take  it  out  of  the  amount  going  to  tlium,  and 
would  pay  the  plaintiffs.  It  further  appears 
that,  relying  upon  this  promise,  the  plaintiffs 
proceeded,  and  delivered  all  the  material  call- 
ed for  by  the  contracts,  but  that  the  sum  of 
$2,800  still  remains  due  to  them,  and  unpaid. 
The  referee  dismissed  the  complaint  as  to 
Jencks  and  Stokes  upon  the  ground,  as  he 
says,  that  their  promise  to  pay,  being  oral, 
was  void  under  the  statute  of  frauds;  and, 
as  to  Squler  &  Whipple,  upon  the  ground  that, 
"before  the  delivery  of  any  goods  by  the 
plaintiffs  under  the  terms  of  the  contract  the 
plaintiffs  refused  to  carry  out  or  fulfill  said 
contract  on  their  part  with  the  defendants 
Squler  &  Whipple." 

Considering  the  last  prcq)osition  first,  we  are 
at  a  loss  to  understand  upon  what  evidence  it 
Is  founded.  It  is  true  that  the  last  batch 
of  material  was  not  delivered  until  December, 
but  we  are  told  that  the  delay  in  delivering 
was  because  of  the  nonpayment  of  the  amount 
due  on  former  deliveries.  The  refusing  to  de- 
liver an  installment  until  a  former  install- 
ment bad  been  paid  for  was  not  a  breach  of 
the  contract  on  the  part  of  the  plaintiffs. 

As  to  the  statute  of  frauds,  it  appears  to  us 
that  Its  provisions  have  no  application  to  the 
case  under  consideration.  In  the  first  place, 
the  indebtedness  at  the  time  the  promise  was 
made  has  been  paid.  The  promise.  In  so  far 
as  it  is  here  sought  to  be  enforced,  related  to 
the  indebtedness  thereafter  to  be  created. 
The  promisors  were  the  owners  of  the  build- 
ings in  process  of  construction.    The  wood- 


work furnished  by  the  plaintiffs  was  for  their 
benefit.  The  contractors  had  neglected  to  pay 
the  plaintiffs  for  the  material  furnished,  and 
they  refused  to  deliver  more,  as  they  had  the 
right  to  do.  Under  such  ciictmistances,  the 
promise  was  made,  and  it  was  in  reliance  up- 
on the  promise  that  the  plaintiffs  delivered 
the  rest  of  the  woodwork.  The  promise  thus 
made  was  original,  and  founded  upon  a  new 
consideration,— that  of  the  goods.  It  was  ben- 
eficial, as  we  have  seen,  to  the  promisors; 
thus  bringing  the  case  within  the  rule  stated 
by  Finch,  J.,  in  White  v.  RIntoul,  108  N.  Y. 
222,  227,  15  N.  E.  818,  In  which  he  says, 
"Where  the  primary  debt  subsists,  and  was 
antecedently  contracted,  the  promise  to  pay  it 
is  original,  when  it  is  founded  on  a  new  con- 
sideration moving  to  the  promisor,  and  bene- 
ficial to  him,  and  such  that  the  promisor  there- 
by comes  under  an  independent  duty  of  pay- 
ment hrespective  of  the  liability  of  the  prin- 
cipal debtor."  Ackley  v.  Parmenter,  88  N.  X. 
425;  Prime  v.  Koehler,  77  N.  T.  91;  Bayles 
V.  Wallace,  56  Hun,  428,  10  N.  Y.  Supp.  191. 
The  judgment  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event  All 
concur.   Judgment  reversed. 


a^S  N.  T.  121) 
OASTLB  V.  CORN  EXCH.  BANK. 
(C!oart  of  Appeals  of  New  York.     Dec.  18, 
1895.) 

Bank — Collbotion  of  Chbck— CoNvsiisioit— 
Demakd. 
Where  the  payee  of  a  check  deposited  the 
same  with  a  bank  for  collection,  and  said  bank 
sent  it  for  collection  to  defendant,  and  defend- 
ant received  from  the  bank  upon  which  the 
check  was  drawn  a  draft  in  payment  thereof, 
defendant  is  not  liable  to  the  payee  for  the  con- 
version of  said  draft,  in  the  absence  of  a  de- 
mand therefor,  and  neither  a  telegram  sent  to 
defendant  by  tlie  drawer  of  the  check,  instruct- 
ing defendant  to  hold  the  draft,  nor  an  inquiry 
by  the  bank  upon  which  the  check  was  drawn 
as  to  whether  defendant  conld  hold  the  draft 
is  a  sufficient  demand  on  behalf  of  said  payee. 
26  N.  y.  Supp.  1035,  affirmed. 

Appeal  from  supreme  coiut,  general  term. 
First  department. 

Action  by  Robert  D.  Castle  against  the  Corn 
Exchange  Bank  for  the  conversion  of  a  draft. 
A  Judgment  for  defendant  was  affirmed  by 
the  general  term  (26  N.  Y.  Supp.  1035),  and 
plaintiff  appeals.    Affirmed. 

This  action  was  brought  to  recover  damages 
for  the  conversion  of  a  draft  which  came  into 
the  possession  of  the  defendant, under  the  fol- 
lowing circumstances:  In  July,  18S4,  Mary  O. 
Melson  drew  a  check  on  the  Farmers'  National 
Bank,  of  LancastH:,  Pa.,  to  the  order  of  John 
J.  Cameron  of  Indianapolis,  for  $1,871.84. 
The  check  was  sent  to  the  payee,  who  \n- 
dorsed  the  same  in  blank,  and  delivered  It  for 
collection  to  the  firm  of  A.  &  J.  O.  S.  Harri- 
son, bankers  at  Indianapolis,  Ind.  The  Har- 
risons Indorsed  the  check  for  collection,  and 
sent  the  same  to  the  defendant's  cashier,  with 
a  letter  stating  that  they  inclosed  It  for  credit 
On  receipt  of  this  check  the  defendant  sent  it 
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to  the  Farmers*  National  Bank,  indorsed,  "For 
collection."  Whereiipon  that  bank  drew  the 
draft  In  question,  sent  It  to  the  defendant  In 
payment  of  the  check,  and  canceled  the  check. 
On  the  day  following  Camoron,  the  payee 
named  in  the  check,  telegraphed  to  Mrs.  Mel- 
son  that  Harrisons'  Bank  had  snspended,  and 
to  stop  the  collection  of  the  check.  Thereup- 
on Mrs.  Melson  telegraphed  to  the  defendant 
to  hold  the  money  on  the  draft  of  the  Farm- 
ers' Bank,  and  that  Harrisons'  Bank  had  sus- 
pended. To  this  telegram  the  defendant  re- 
plied by  telegraph  as  follows:  "This  bank  Is 
the  owner  of  draft  paid  by  Farmers'  National 
Bank  of  Lancaster."  Then,  at  Mrs.  Melson's 
request,  the  Farmers'  Bank  telegraphed  to  the 
defendant  as  follows:  "Can  you  hold  our  draft 
on  1st  N.  y.  sent  yesterday?  The  drawer  and 
Indorser  would  like  to  haye  the  money  held 
for  their  account."  The  defendant  telegraph- 
ed in  reply:  "Cannot.  Draft  which  it  paid  for 
was  our  property."  Thereupon  the  Farmers' 
Bank  telegraphed  to  the  First  National  Bank 
of  New  York,  upon  which  its  draft  had  been 
drawn,  to  refuse  payment  thereof.  The  re- 
quest was  complied  with.  In  a  suit  subse- 
quently commenced  by  this  defendant  against 
the  Farmers'  Bank,  to  collect  the  draft,  an  at- 
tachment issued  and  was  levied  upon  the  funds 
of  the  Farmers'  Bank  with  the  First  National 
Bank,  and,  eventually,  the  plaintiff  in  that 
action  was  held  to  be  entitled  to  recover.  The 
final  decision  In  that  suit  was  rendered  by  the 
Second  division  of  this  court,  and  is  reported 
in  118  N.  Y.  443,  23  N.  E.  923.  The  sheriff, 
who  had  collected  the  moneys  from  the  First 
National  Bank  under  the  attachment  in  the 
action,  converted  the  money  to  his  own  use, 
and  absconded.  Thereafter,  Cameron  assign- 
ed to  this  plaintiff  all  his  rights  and  causes 
of  action  against  the  defendant,  and  the  pres- 
ent suit  was  Instituted.  The  trial  court  direct- 
ed a  verdict  for  the  defendant.  On  appeal 
from  the  Judgment  entered  thereupon,  the 
same  was  affirmed  at  general  term.  The 
plaintiff  now  appeals  to  this  court  from  the 
judgment  of  affirmance  at  the  general  term. 

Jefferson  Clark,  for  appellant.  John  M. 
Bowers,  for  respondent 

GRAY,  J.  (after  stating  the  facts).  I  think 
that  the  determination  by  the  general  term 
was  correct  It  proceeded  upon  the  theory 
that  the  facts  established  by  the  evidence 
were  Insufficient  to  Justify  an  inference  that 
the  defendant  was  placed  In  the  wrong,  be- 
cause of  its  failure  to  show  that  there  had 
been  any  demand  on  the  part  of  Cameron. 
The  defendant  had  come  lawfully  into  posses- 
sion of  the  draft  in  question,  and  a  demand  by 
Cameron,  if  he  was  entitled  to  the  draft,  or  to 
its  proceeds,  and  a  refusal  after  such  demand 
by  the  defendant,  were  essential  in  order  to 
make  out  a  case  of  conversion.  In  Add. 
Torts,  p.  312,  the  rule  is  stated  as  follows: 
"When  the  chattels  of  the  plaintiff  have  not 
been  wrongfully  taken  possession  of  by  the  de- 
fendant, but  have  come  into  his  hands  in  a 


lawful  manner,  he  cannot  be  made  responsi- 
ble for  a  conversion  of  them  until  they  have 
been  demanded  of  him  by  the  owner,  or  the 
person  entitled  to  the  possession  of  them,  and 
he  has  refused  to  deliver  them  up."  In  Good- 
win V.  Wertheimer,  99  N.  Y.  149, 1  N.  B.  404, 
where  the  defendant  had  come  into  possession 
of  the  goods  in  question,  as  assignee  under 
a  general  assignment  for  the  benefit  of  cred- 
itors, and  had  refused  to  deliver  them  up  up- 
on the  request  of  the  attorney  for  the  vendors 
of  the  goods,  claiming  that  they  had  been  ob- 
tained by  the  defendant's  assignors  by  fraud, 
this  court  held  there  was  no  sufficient  proof 
of  a  demand,  and  that,  "the  original  i>0Bses- 
slon  of  Wertheimer  being  lawful,  and  not  tor- 
tious, it  was  necessary  to  change  the  charac- 
ter of  his  possession  by  a  demand  and  refusal, 
before  the  plaintiffs  could  maintain  an  action 
against  him  for  conversion,  or  to  recover  the 
goods."  It  Is  evident  from  the  proof  that  the 
defendant  had  not  assumed  dominion  over  the 
property  In  hostility  to  the  right  of  any  one 
entitled  to  be  regarded  as  the  true  owner,  and 
the  demands  which  had  been  made  upon  it  by 
Mrs.  Melson  and  the  Farmers'  Bank  were  not 
of  a  nature  to  put  it  In  the  wrong.  Mrs.  Mel- 
son was  not  entitled  to  the  draft,  and  the  de- 
fendant, having  received  it  in  payment  of  her 
check,  was  not  bound  to  regard  her  as  author- 
ized to  make  any  demand  for  it  on  the  part  of 
Cameron,  or  to  treat  her  otherwise  than  as  a 
stranger.  The  Fanners*  Bank  made  no  de- 
mand for  the  draft,  and,  if  we  could  assume 
that  it  was  In  a  position  to  make  such  a  de- 
mand, and  had  done  so  in  fact,  its  legal  rela- 
tion was  that  of  an  agent  for  the  defendant 
in  the  transaction,  and  not  for  Cameron.  The 
position  of  the  defendant  was,  in  legal  con- 
templation, that  of  a  lawful  holder  of  the 
draft  Which  had  been  sent  to  It  by  the  Farm- 
ers' Bank  in  payment  of  the  check,  which  bad 
been  forwarded  for  collection.  The  transac- 
tion of  the  check  had  been  closed.  The  check 
had  been  paid,  and  was  canceled.  Thencefor-  . 
ward  the  duty  of  the  defeniflant,  with  respect 
to  the  draft  received  in  payment,  was  owing 
to  its  correspondent,  the  Harrisons*  Bank  in 
Indianapolis;  although,  under  the  circumstan- 
ces, Cameron  might  have  been  entitled  to 
show  his  right  to,  and  to  Intercept,  any  mon- 
eys received  upon  its  collection.  When  the 
defendant  received  the  check  from  the  Harri- 
sons for  collection,  It  was  not  Informed  of  any 
fact  In  connection  with  Its  ownership,  and,  in 
nndertaklng  its  collection,  assumed  merely 
the  relation  of  agent  for  the  forwarders.  It 
is  not  disputed  that,  as  between  Cameron  and 
the  Harrisons,  the  check  was  received  by  the 
latter  merely  for  collection,  and,  had  nothing 
occurred  to  prevent  the  receipt  by  the  defend- 
ant of  the  moneys  due  upon  the  draft  received 
In  payment  of  the  check,  Cameron  would,, 
doubtless,  have  been  entitled,  in  a  proper  ac- 
tion, to  assert  and  to  maintain  his  right  to 
have  them  paid  over  to  him.  The  difficulty  in 
this  case  is  that  the  plaintiff  has  utterly  failed 
to  make  out  a  case  of  any  conversion  of  prop- 
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erty.  He  has  not  shown  that  any  proper^ 
belonging  to  him  had  been  wrongfully  with- 
held from  him.  It  should  be  observed  that 
Mrs.  Melson's  demand,  as  was  that  of  the 
Farmers'  Banic,  was  to  bold  the  moneys.  If 
we  might  assume  authority  in  her,  her  de- 
mand was  to  do  something  violative  of  de- 
fendant's obligations  to  Its  principal.  I  sup- 
pose tliat  Cameron  did  not  misconceive  Iiis  le- 
gal rights  in  the  matter;  but  the  moneys  dne 
upon  the  draft  not  having  been  actually  re- 
ceived by  the  defendant,  because  of  their  mis- 
appropriation by  the  sheriff,  Cameron  proba- 
bly believed  that  he  could  be  made  whole  in 
the  matter  through  a  recovery  of  damages,  up- 
on the  theory  of  a  wrongful  conversion  by  the 
defendant 

In  the  action  brought  by  tliis  defendant 
against  the  Farmers'  National  Bank  upon  the 
draft  remitted  by  the  latter  in  payment  of  the 
check,  and  which  it  liad  directed  its  corre- 
spondent, the  First  National  Bank  in  New 
York,  as  the  drawee,  not  to  pay,  this  court,  in 
its  Second  division  (118  N.  Y.  445,  23  N.  E. 
923),  held  disUnctly  that  the  defendant,  the 
Farmers'  Bank,  was  in  no  position  to  defend 
the  nonpayment  of  the  draft  upon  the  groimd 
of  Cameron's  rights  in  the  proceeds  of  the 
check.  It  was  held  in  that  case  tliat  neither 
the  Farmers'  Bank  nor  the  Corn  Excliange 
Bank  were  agents  for  Cameron,  and  that  the 
Farmers'  Bank,  in  the  transaction,  was  the 
agent  for  the  Com  Exchange  Bank.  While 
the  decision  of  that  case  may  not  be  deemed 
to  be  conclusive  upon  Cameron,  nevertheless 
it  laid  down  a  rule  of  law  for  application  in 
the  present  case,  which  would  be  binding  up- 
on us,  even  if  It  were  not,  as  we  consider  it 
to  be,  correct  The  defendant,  as  a  collecting 
bank,  was  the  agent  of  the  Harrisons  as  to  the 
check  received  from  them.  The  Fanners' 
Bank,  in  undertaking  the  duty  at  collecting 
the  check  at  the  request  of  this  defendant, 
was  its  agent.  From  those  relations  certain 
duties  flowed,  and,  in  either  case,  a  responsi- 
bility for  the  perfpmmnce  of  the  resulting  du- 
ty rested  upon  the  agent  Had  the  Farmers' 
Bank,  In  the  performance  at  its  duty  towards 
Its  principal,  tills  defendant,  suffered  its  draft 
to  be  paid  in  New  York,  the  present  condition 
of  things  might  not  have  arisen,  and  it  would 
have  been,  possibly,  within  the  power  of  Cam- 
eron, by  appropriate  action,  to  have  intercept- 
ed the  moneys  on  their  way  to  the  hands  of 
the  Harrisons.  Mrs.  Meison  not  only  did  not 
apprise  the  defendant  of  her  possessing  any 
authority  from  Cameron  to  demand  the  draft 
or  its  proceeds,  but  her  attitude  in  the  trans- 
action was  not  such  as  to  carry  with  her  de- 
mand any  weight.  She  was  the  drawer  of 
the  Cameron  check,  and  the  obligation  resting 
upon  her  to  see  to  Its  payment  was  discharged 
by  the  forwarding  of  the  draft  in  iquestlon  for 
payment  Thereafter,  as  to  the  defendant, 
with  respect  to  the  draft,  she  was  either  a 
stranger,  or,  for  aught  that  appeared,  as  one 
asserting  a  claim  in  hostility  to  the  draft. 
The  argument  of  the  appellant  rests,  la  the 


main,  npon  the  theory  that  Cameron  never 
parted  with  the  ownership  of  the  check  to  the 
Harrisons,  and  that  the  defendant  acquired 
no  title  to  It  as  against  Cameron,  nor  to  the 
draft  received  in  payment  of  the  check.  Wliile 
it  is  true  that  as  between  Cameron  and  the 
Harrisons,  Cameron  remained  the  owner  of 
the  check,  and  was  entitled  to  Its  proceeds,  to 
all  intents  and  purposes,  still  the  defendant 
only  knew  the  Harrisons  in  the  transaction, 
and  when  it  collected  the  check  and  received 
the  draft  for  It  it  held  it  in  legal  contempla- 
tion, for  the  Harrisons  only,  and  was  the  law- 
ful holder  of  the  draft  for  the  purpose  for 
which  the  collection  of  the  check  was  under- 
taken, viz.  for  the  credit  of  Harrisons'  account 
with  it  For  these  reasons,  which  are  In 
agreement  with  the  views  of  the  general  term, 
I  think  the  Judgment  appealed  from  should  be 
affirmed,  with  costs.  All  concur.  Judgment 
affirmed* 


a«  N.  T.  71) 

PEOPLE  V.  FITCH,  Comptroller. 

(Court  of  Appeals  of  New  York.    Dec  19, 

1895.) 

Ihsaxb  Poob  ih  Stats  Hospitals— Tix  roa  Hjinr- 

TSRAMOB— ISTBREST— TaZBB  DdS  VBOK 

County  to  Btatb. 

1.  Laws  1893,  c.  565,  §  1,  imposing  a  tax 
"on  each  dollar  of  taxable  real  and  personal 
property  of  this  state"  for  maintenance  of  in- 
sane poor  in  tlie  state  hospitals,  applies  to  prop- 
erty m  New  York  county,  there  being  no  un- 
certainty in  the  language  used,  thongh  it 
amends  Laws  1893,  c.  214,  entitled  "An  act  to 
appropriate  money  for  the  care  •  •  •  and 
transportation  to  state  hospitals  of  the  insane 

?oor,  under  the  provisions  of  Laws  1890,  c. 
26":  and  said  Laws  1890,  provide  for  the 
sending  of  insane  patients  from  county  to 
state  asylums,  and  for  the  payment  of  the  ex- 
penses thereof,  and  of  their  maintenance,  from 
the  state  treasury,  but  malce  no  provision  as  to 
how  the  state  shall  raise  the  money  therefor, 
and  declare  that  the  provisions  of  the  act  shall 
not  apply  to  New  York  county.  35  N.  Y.  Supp. 
193,  affirmed.  ' 

2.  Where  a  county  falls  to  pay  to  the  state 
taxes  due  the  latter,  it  is  liable  for  interest  at 
the  legal  rate  frum  the  time  the  taxes  become 
due  and  payable  to  the  state.  Laws  1855,  c. 
427,  not  applying. 

Appeal  from  supreme  conrt  general  term. 
Third  department 

Application  by  the  people  of  the  state  of 
New  York  for  mandamus  to  Ashbel  P.  Fitch, 
comptroller  of  the  city  and  county  of  New 
York.  From  a  Judgment  of  the  general  term 
(36  N.  Y.  Supp.  193)  modifying  and  afOrmlng 
a  Judgment  for  plaintiff,  and  an  order  di- 
recting a  peremptory  mandamus  to  Issue,  de- 
fendant appeals.  Plaintiff  also  appeals  from 
so  much  of  the  order  and  Judgment  as  modi- 
ded  the  original  Judgment.  Affirmed  on  de- 
fendant's appeaL  Reversed  on  plaintiff's  ap- 
peaL 

Francis  M.  Scott  and  James  M.  Ward,  for 
appellant  T.  B.  Hancock.  Atty.  Qen.,  and 
John  W.  Hogan,  for  the  People. 

BABTLETT,  J.  In  1890  the  legislature 
passed  an  act  for  the  care  of  the  pauper  and 
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Indigent  Insane  In  the  counttes  of  this  state, 
except  New  York,  Kings,  and  Monroe  coun- 
ties, and  provided  that  the  excepted  counties 
might  avail  themselves  of  the  provisions  of 
the  act.  Laws  1890,  c.  126.  The  act  also 
states  that,  after  certain  accommodations 
were  provided  and  steps  taken,  the  pauper 
and  Indigent  Insane  should  be  regarded  and 
known  as  the  wards  of  the  state,  and  be 
wholly  supported  by  the  state.  All  Incident- 
al expenses  rendered  necessary  by  the  act 
are  also  made  a  charge  upon  the  state.  In 
1898  the  legislature  passed  an  act  to  appro- 
priate money  for  the  care,  etc.,  of  the  Insane 
poor  under  the  provisions  of  chapter  126  of 
the  Laws  of  1890.  Ohapter  214,  Laws  1883, 
amended  by  chapter  665,  Laws  1893.  Tb« 
county  of  New  York  had  not  elected  to  be 
Included  In  the  provisions  of  the  act  of  1890. 
The  act  of  1893  Imposed  for  the  fiscal  year 
'  beginning  on  the  1st  day  of  October,  1893,  on 
each  doUar  of  taxable  real  and  personal  prop.- 
erty  of  the  state,  a  tax  of  one-third  of  a 
mill,  the  amount  of  the  tax  being  $1,346,019.- 
64.  The  duly-constituted  authorities  of  the 
county  of  New  York  insisted  that  the  county 
wag  not  liable  to  pay  Its  share  of  this  tax, 
and  refused  to  make  the  necessary  appropria- 
tion. Thereupon  the  state  sued  the  comp- 
troller of  the  city  and  county  of  New  Tork, 
and  recovered  Judgment  for  the  sum  due 
from  the  county,  with  Interest,  amounting  to 
$714,556.72,  and  the  general  term  afDrmed 
the  Judgment,  except  it  laid  down  a  ditTerent 
rule  than  that  adopted  by  the  trial  court  for 
the  computation  of  interest,  making  a  differ- 
ence of  nearly  $8,000  In  favor  of  the  defend- 
ant. There  are  cross  appeals,— the  defend- 
ant appeals  from  the  order  and  Judgment  of 
the  general  term,  and  the  plaintiff  appeals 
ttfoa  so  much  of  the  same  as  modified  the 
Judgment  originally  entered. 

The  learned  counsel  for  the  corporation  of 
the  city  and  county  of  New  York  has  present- 
ed to  this  court  with  great  earnestness  and 
ability  the  legal  considerations  which.  In  his 
Judgment,  should  prevent  the  consummation 
of  a  scheme  of  taxation  against  the  city  and 
county  of  New  York  which  he  Insists  is  mani- 
festly unjust  and  oppressive.  The  outline  of 
the  argument  Is  that  as  the  act  of  1890  (sec- 
tion 13)  provides  that  the  first  12  sections 
thereof  shall  not  apply  to  the  county  of  New 
York,  the  scheme  which  it  formulates  for  the 
care  of  the  insane  poor  at  the  expense  of  the 
state  has  no  applicatitni  to  that  county;  that 
the  acts  of  1B90  and  1893  are  in  pari  materia, 
and  to  be  read  and  constraed  together,  as  if 
they  constituted  a  part  of  the  same  statute, 
and  were  enacted  at  the  same  time;  that  It 
is  a  principle  of  unlTersal  authority  which 
requires  the  courts  to  limit  and  restrict  the 
operation  of  a  statute  when  its  language,  if 
applied  in  a  literal  sense,  would  lead  to  an 
absurdity  or  manifest  injustice;  that  the 
county  of  New  York  had  Invested  up  to  the 
1st  day  of  January,  1893,  in  providing  ac- 
commodations for  its  own  paui>er  insane,  the 


sum  of  $9,875,000,  and  had  actually  expended 
for  their  care  and  maintenance  In  the  year 
of  1893  the  sum  of  $757,399.09;  that,  if  the 
position  assumed  by  the  state  ii^  this  action 
Is  sustained,  the  county  of  New  York  will  be 
compelled  to  pay  about  45  per  cent,  of  the 
cbst  of  supporting  the  insane  Of  other  coun- 
ties while  caring  for  its  own  insane  in  addi- 
tion, at  an  expenditure  already  Indicated, 
which  the  state  does  not  share;  that  the  ef- 
fect of  this  recovery  is  to  make  the  county 
of  New  York  pay  about  65  pelr  cent,  of  the 
total  amount  expended  for  the  care  of  the 
Insane  poor  in  the  state. 

It  needs  no  argument  to  demonstrate  the 
injustice  of  this  situation,  but,  in  the  view 
we  entertain  of  the  law  as  applicable  to  this 
case,  relief  must  come  from  the  legislature. 
If  for  good  and  sufficient  reasons  the  county 
of  New  York,  cannot  profitably  avail  Itself  of 
the  provisions  of  the  act  of  1880,  it  must  be 
assumed  that  the  legislature,  on  having  Its 
attention  called  to  the  fact,  will  see  to  it  that 
the  burdens  of  taxation  are  properly  equal- 
ized. We  find  in  the  act  of  1883  a  plain  dec- 
laration of  the  legislative  will  about  which 
there  is  no  doubt  or  uncertainty,  and  in  con- 
struing which  it  is  neither  necessary  nor 
proper  to  Invoke  any  of  the  well-known  rules 
of  construction.  The  act  in  express  terms 
Imposes  a  tax  of  one-third  of  a  mill  "on  each 
dollar  of  taxable  real  and  personal  property 
of  this  state,"  for  the  care  of  the  Insane  poor 
under  the  act  of  1890.  We  do  not  feel  at 
liberty  to  disregard  this  plain  and  unequiv- 
ocal expression  of  the  legislative  purpose,  and 
to  defeat  its  obvious  Intent  by  adopting  any 
of  the  principles  of  construction  which  have 
been  presented  to  us  on  the  argument  and  In 
the  appellant's  brief.  It  is  quite  inconceiv- 
able that  the  legislature.  If  It  had  hitended  to 
exempt  the  county  of  New  York  from  taxa- 
tion under  the  act  of  1893,  should  have  em- 
ployed the  language  that  It  did.  The  total 
taxable  property,  real  and  personal.  In  the  en- 
tire state,  at  the  rate  named,  produces  the 
precise  sum  that  Is  appropriated.  It  might 
well  be  urged  on  behalf  of  the  state  that  the 
act  In  question,  and  substantially  similar  acts 
In  1894  and  1895,  are  a  practical  construction 
by  the  legislature  of  the  act  of  1890  against 
the  contention  of  defendant.  We  fully  rec- 
ognize the  rule«8  laid  down  in  Smith  v.  Peo- 
ple, 47  N.  Y.  330,  as  to  construing  statutes  In 
pari  materia,  and  this  court  applied  it  in  the 
recent  case  of  People  v.  Butler,  147  N.  Y.  164, 
41  N.  K  416.  We  have  here  no  such  situa- 
tion as  was  presented  in  dther  of  the  cases 
dted.  In  the  earlier  case  it  could  not  be  as- 
sumed that  the  legislature  Intended  to  In- 
validate the  proceedings  in  the  principal  crim- 
inal courts  in  the  city  of  New  York  for  two 
years,  and  work  a  general  Jail  delivery;  nor 
In  the  latter  case  was  it  to  be  presumed  that 
the  legislature  failed  to  accomplish  the  only 
object  it  had  In  view,  to  wit,  making  the 
clerk  of  Onondaga  county  a  salaried  officer. 
The  vice  of  the  appellant's  argument  lies  Ic 
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the  assumption  that  beyond  all  question  the 
act  of  1800  has  no  application  to  the  county 
of  New  Tork,  and  clearly  exempts  It  from  the 
burden  of  taxation  Imposed  by  its  provisions. 
The  act  consists  of  21  sections,  and  section 
13  provides  that  the  "foregoing"  provisions 
sliall  not  apply  to  the  three  counties  named. 
It  is  very  cogently  argued  by  the  learned  at- 
torney general  that  the  act  of  1880  had  two 
objects  in  view,  viz.  to  regulate  the  custody 
and  control  of  the  insane  poor  outside  of  the 
exempted  counties,  and  to  make  the  expense 
a  charge  upon  the  state  at  large;  that  the 
county  of  New  York  was  exempted  from  the 
former,  but  not  from  the  latter.  It  is,  there- 
fore, by  no  means  certain  tbat,  if  the  acts  of 
1890  and  1893  were  read  and  construed  to- 
gether, the  position  of  defendant  could  be 
maintained.  We  do  not,  however,  pass  upon 
this  question,  for  the  reason  we  have  already 
stated,  that  the  act  of  1893  is  too  plain  In 
language  and  intent  to  admit  of  doubt  Tbe 
taxing  power  rested  in  the  legislature  is  prac- 
tically absolute,  except  as  restrained  by  con- 
stitutional limitations.  Genet  v.  City  of 
Brooklyn,  99  N.  Y.  296-306,  1  N,  E.  777. 
Judge  Andrews,  writing  the  opinion  of  the 
court,  savs:  "The  purpose  for  which  a  tax 
shall  be  levied;  the  extent  of  taxation;  the 
apportionment  of  the  tax;  upon  what  prop- 
erty or  class  of  persons  the  tax  shall  operate; 
whether  the  tax  shall  be  general  or  limited 
to  a  particular  locality,  and  in  the  latter  case 
the  fixing  of  a  distinct  assessment;  the  meth- 
od of  collection;  and  whether  the  tax  shall 
be  a  charge  upon  both  t)crson  and  property  or 
only  on  the  land,— are  matters  within  the 
discretion  of  tbe  legislature,  and  in  respect 
to  which  its  determination  is  final.  *  *  • 
There  is  no  constitutional  guaranty  that  taxa- 
tion shall  be  Just  and  equal,  although  a  law 
plainly  departing  from  tbe  principle  of  equity 
In  the  distribution  of  public  burdens  would 
be  Justiy  obnoxious  as  contrary  to  natural 
equity,  and  as  practical  confiscation,  but  the 
remedy  must  ordinarily  be  found  in  an  appeal 
to  the  justice  of  the  legislature."  In  Waller 
v.  Harris,  20  Wend.  562,  Judge  Bronson  said: 
"Courts  cannot  correct  what  they  may  deem 
either  excesses  or  omissions  in  legislation,  nor 
relieve  against  the  occasionally  harsh  opera- 
tion of  statutory  provisions  wltnout  the  dan- 
ger of  doing  vastly  more  mischief  than  good." 
In  Bank  v.  BUllngs,  4  Pet.  514,  561,  563,  Chief 
Justice  Marshall  said:  "The  power  of  legis- 
lation, and  consequently  of  taxation,  operates 
upon  all  the  persons  and  property  belonging 
to  tbe  body  politic.  This  Is  an  original  prin- 
ciple, which  has  its  foundation  in  society  it- 
self. It  is  granted  by  all  for  all.  •  •  • 
However  absolute  the  right  of  an  individual 
may  be,  it  is  still  in  tbe  nature  of  that  right 
that  it  must  bear  a  portion  of  tbe  public  bur- 
thens; and  that  portion  must  be  determined 
by  the  legislature.  Tbe  vital  power  may  be 
abused;  •  •  ♦  but  the  interest,  wisdom, 
and  Justice  of  the  legislative  body,  and  its 
relations  with  its  constituents,  furnish  the 


only  security  against  unjust  and  excessive 
taxation,  as  well  as  against  unwise  legisla- 
tion." In  M'Culloch  V.  Maryland,  4  Wheat 
328,  Chief  Justice  Marshall  said,  referring  to 
this  absolute  power  of  taxation:  "It  is  ad- 
mitted that  tbe  power  of  taxing  the  people 
and  their  property  is  essential  to  the  very 
existence  of  government  and  may  be  legiti- 
mately exercised  on  the  objects  to  which  It 
is  applicable,  to  the  utmost  extent  to  wtalcb 
the  government  may  choose  to  carry  it  The 
only  security  against  the  abuse  of  this  power 
is  found  in  tbe  structure  of  the  government 
itself.  In  Imposing  a  tax  the  legislature  acts 
upon  its  constituents.  This  is,  In  general,  a 
sufficient  security  against  erroneous  and  op- 
pressive taxation."  In  Thcmas  v.  Leland,  24 
Wend.  69,  Mr.  Justice  Cowen  said:  "I  admit 
that  the  power  of  taxation  may  be  abused, 
but  its  exercise  cannot  be  Judicially  restrain- 
ed so  long  as  it  is  referable  to  the  taxing 
power.  The  only  check  lies  at  present  in  that 
power  being  usually  exerted  on  considerable 
bodies  of  men  who  possess  a  control  in  a 
greater  or  less  degree  over  its  agents."  The 
recovery  in  this  case  rests  upon  these  prin- 
ciples. The  legislature  is  omnipotent  within 
the  domain  of  taxation,  subject  only  to  tbe 
restraints  imposed  by  the  constitution.  Tbe 
Judicial  branch  of  the  government  cannot  In- 
terfere^ The  court  in  this  instance  is  x>ower- 
lesB  to  protect  the  defendant  in  a  situation 
where  the  taxing  power  has  imposed  upon 
the  county  of  New  York  a  burden  of  taxation 
Wblcb,  unexplained,  seems  unjust  and  oppres- 
sive, and  very  mucb  heavier  hi  proportion 
than  that  resting  upon  the  other  counties  of 
the  state.  It  may  be  remarked  that  the  offi- 
cers of  the  state,  In  securing  this  Judgment 
against  the  defendant  had  no  discretion  In 
the  premises,  but  were  required  by  their  plain 
duty  to  carry  out  the  will  of  the  legislature 
as  expressed  In  tbe  act  of  1893. 

It  only  remains  for  us  to  consider  the  cor- 
rectness of  the  modification  by  the  general 
term  of  the  Judgment  entered  at  the  circuit 
In  the  matter  of  interest  By  the  county  law 
(Laws  1892,  c.  686,  f  141,  subd.  5)  one-half 
of  the  state  tax  Is  due  from  tbe  difllerent 
counties  on  the  15tb  day  of  April  and  tbe 
other  half  on  tbe  15tta  day  of  May  in  each 
year,  and  in  case  of  default  the  comptroller 
is  authorized  to  charge  on  all  sums  withbeld 
a  rate  of  Interest  not  exceeding  10  per  cent 
from  the  1st  day  of  April  in  each  year,  as 
shall  be  sufficient  to  repay  all  expenditures 
incurred  by  tbe  state  la  borrowing  money. 
At  the  trial,  tbe  counsel  for  the  state  did  not 
insist  upon  the  interest  penalty,  but  asked 
that  tbe  legal  rate  should  be  paid  on  all  sums 
remaining  due  and  unpaid.  The  county  of 
New  York  was  charged  with  interest  on  tbe 
amount  due  April  15, 1894,  from  that  date  un- 
til the  amount  due  on  that  day  was  paid  In 
full,  and  was  credited,  with  interest,  upon  the 
various  payments  madft  from  tbe  date  of  each 
payment  until  tbe  amount  due  was  i)atd.  A 
similar    mode   of    computing   Interest  was 
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adoiyted  aa  to  the  amount  dne  May  16,  1894. 
We  think  the  general  rule  that  a  debtor  v.  bo 
fallB  to  pay  hU  debt  when  due  shall  be  char- 
ged with  Interest  from  that  date  (People  r. 
County  of  New  York,  6  Cow.  381-834)  was 
properly  applied  to  this  case.  This  court  has 
also  recently  held,  in  a  suit  between  the  state 
and  the  comptroller  of  the  city  of  New  York, 
that  the  municipality  was  properly  charged 
with  interest  on  the  unpaid  taxes  from  the 
time  they  should  have  been  paid  Into  the 
state  treasury.  People  t.  Myers,  138  N.  Y. 
690,  84  N.  B.  872.  The  general  term  held 
that  interest  should  only  have  been  charged 
on  the  balance  remaining  unpaid  at  the  ex- 
piration of  30  days  from  the  1st  of  May, 
1894,  and  cited  chapter  427,  Laws  1856,  as  an 
authority.  The  act  cited  does  not  apply  to 
this  case,  and  the  modification  of  the  Judg- 
ment was  unauthorized  as  matter  of  law. 
The  Judgment  directed  at  circuit  should  be 
reinstated,  and  affirmed,  and  the  order  and 
Judgment  of  the  general  term  modifying  it  to 
to  that  extent  reversed,  with  costs. 

All  concur,  except  GRAY,  X,  who  dissenta, 
for  the  reason  that  by  the  act  of  1890  the 
dty  and  county  of  New  York  was  excepted 
from  Its  provisions,  and  the  act  of  1893  made 
an  appropriation  of  moneys  under  the  proTi- 
alona  of  the  former  act. 

Judgment  accordingly. 


048  N.  T.  96) 

PEOPLE  T.  McOLURB. 

(Court  of  Appeals  of  New  York.     Dee.  19, 
1805.) 

RaoBrmie  Bftoi,mi  Qoo'ds  —  ByiDSKoa — 
CoNnoiios, 

1.  On  a  trial  for  receiving  goods  consisting 
of  dgara  and  tobacco,  evidence  that  stolen  dry 
goods  were  also  found  in  defendant's  possession 
is  admissible,  where  there  are  odmissions  by  de- 
fendant that  all  the  gooda  were  received  from 
the  same  persons,  at  the  same  time,  though  de- 
fendant testified  that  he  received  them  from 
different  persons,  at  different  times. 

2.  Code  Or.  Proc.  S  436,  authorizes,  in  ciim- 
inal  cases,  a  special  verdict,  which,  by  section 
438,  is  defined  to  be  one  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  the 
court.  On  a  trial  for  feloniously  receiving  stol- 
en goods,  with  knowledge  that  they  were  stol- 
en, a  special  verdict  was  rendered  that  the  pris- 
oner was  "guilty  of  receiving  stolen  goods," 
which  was  entered  in  the  minutes  as  required 
by  Code  Cr.  Proc.  {  489.  The  sentence  of  the 
court  was  the  only  judgment  shown  in  the  rec- 
ord. The  defendant  stated  in  his  bill  of  ex- 
ceptions that  a  general  verdict  of  guilty  was 
rendered.  Beld,  that  the  record  showed  a  con- 
viction for  feloniously  receiving  stolen  goods, 
with  guilty  knowledge,  though  the  record  did 
not  show  that  defendant  was  asked  before  sen- 
tence, as  required  by  Id.  i  480,  if  there  was  any 
reason  why  Judgment  should  not  be  pronounced 
tgainst  him. 

O'Brien,  J.,  dissenting. 

Appeal  from  supreme  court,  general  tmn. 
Third  department 

Eugene  E.  McClute  was  convicted  of  re- 
ceiving stolen  goods,  and  fnxn  a  reversal  by 
the  general  term  (34  N.  Y.  Supp.  974)  of  a 
conviction  tba  stats  appealSL    Bevetaect 


Upon  the  trial,  the  people  were  allowed  to 
prove,  under  the  objections  of  the  defendant, 
that  the  defendant,  McClure,  had  received 
and  had  in  Ills  possession,  at  the  time  the 
goods  of  Little  &  Co.  were  recovered,  the 
balance  of  merchandise  stolen  from  the  same 
car  at  the  same  time,  and'  presumably  by  the 
same  person. 

John  P.  Kelly,  for  the  People.  Olvln  EL 
Keach  (R.  A.  Parmenter,  of  counsel),  for  re- 
spondent. 

O'BRIEN,  J.  The  indictment  in  this  case 
cliarged  the  defendant  with  having  received 
certain  stolen  goods,  knowing  them  to  be 
stolen.  The  goods  were  described  as  cigars, 
cigarettes,  and  packages  of  tobacco,  of  cer- 
tain brands.  The  proof  tended  to  show  that 
this  property  was  stolen  from  a  railroad  car 
while  in  transit  to  certain  consignees.  In 
the  same  car  were  certain  dry  goods  owned 
by  other  persons,  and  consigned  to  other  par- 
ties. The  proof  tended  to  show  that  these 
dry  goods  were  stolen  from  the  same  car  at 
the  same  time,  and  by  tiie  same  person,  and 
delivered  to  the  defendant  Both  classes  of 
goods  were  found  in  the  defendant's  posses- 
sion. The  learned  general  term  reversed  the 
conviction  on  the  ground  that  it  was  Incom- 
iwtent,  on  a  trial  of  defendant  upon  the 
charge  of  receiving  the  stolen  tobacco  and  ci- 
gars, knowing  them  to  be  stolen,  to  give 
proof  of  receiving  the  stolen  dry  goods  from 
some  other  person  and  at  some  other  time, 
knowing  them  to  be  stolen;  that  it  was  im- 
proper, upon  the  trial  of  a  party  for  one  of- 
fense, to  give  proof  ttiat  he  was  guilty  of 
another  offense,  having  no  connection  wltli 
the  offense  on  trial.  We  would  have  no  diffi- 
culty in  agreeing  with  the  learned  general 
term  with  respect  to  the  general  principle. 
We  are  unable  to  see,  however,  that  the  rulei 
has  any  application  to  this  case.  It  was  diffi- 
cult if  not  Impossible,  to  separate  the  trans- 
action. All  the  goods  were  in  the  same  car, 
and  the  circumstances  were  such  tl>at  the 
Jury  had  the  right  to  find  or  infer  that  all 
were  taken  therefrom  by  the  same  person. 
All  of  them  were  found  in  the  defendant's 
possession,  and,  when  found,  the  defendant 
had  a  long  conversation  with  the  police  in  re- 
gard to  the  matter,  which  ended  in  his  restop> 
ing  all  the  goods  to  the  railroad.  The  de- 
fendant's admissions  proved  by  the  police 
were  of  such  a  character  as  to  warrant  a  find- 
ing that  the  defendant  received  all  the  goods 
at  the  same  time,  and  from  the  same  person. 
It  is  true  that  the  defendant,  when  on  the 
stand  as  a  witness,  gave  testimony  tending  ta 
show  that  the  dry  goods  were  received  by 
him  at  another  time  and  from  another  per^ 
son,  but  this  was  not  conclusive.  The  Jury 
had  a  right  to  consider  the  defendant's  admis- 
sions at  the  time  of  the  discovery  of  the 
goods,  and  were  not  necessarily  bound  by  the 
subsequent  narrative.  So  tliat  the  case  did 
not  fall  within  the  rule  referred  to  by  the 
learned  court  below.  The  people  were  bound 
to  identify  by  proof  the  pall*  and  {tackagea 
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of  tobacco  found  In  defendant's  possession  as 
ibose  stolen  from  the  car,  and.  If  they  could 
show  that  other  goods  contained  In  the  same 
package  with  the  cigars  were  found  in  the 
defendant's  possession  after  the  theft,  that 
fact  would  aid  In  the  identification  of  the  ci- 
gars and  tobacco.  A  perfect  identification 
of  the  dry  goods  would  help  an  imperfect 
identification  of  the  other  goods,  since  they 
were  all  taken  from  the  same  car,  and  were 
found  In  the  same  place.  So  that  this  was 
not  the  case  of  receiving  other  goods  at  other 
times  and  from  other  persons,  but  the  proof 
was  sufficient  for  the  consideration  of  the 
Joty,  and  tlie  inference  could  fairly  be  drawn 
that  the  defendant  received  all  the  goods 
from  the  same  person  at  the  same  time, 
though  bis  own  testimony  was  to  the  con- 
trary. 

But,  while  disagreeing  with  the  learned 
general  term  in  this  respect,  still  I  think  the 
Judgment  was  properly  reversed,  for  the  rea- 
son that  the  record  does  not  show  Uiat  the  de- 
fendant was  ever  legally  convicted  or  sen- 
tenced, but  does  show  the  contrary.  By  sec- 
tion 436  of  the  Code  of  Criminal  Procedure, 
the  jury  in  a  criminal  case  may  either  ren- 
der a  general  verdict,  or,  where  they  are  in 
doubt  as  to  the  legal  effect  of  the  facta 
proved,  they  may,  except  upon  an  Indictment 
for  libel,  find  a  special  verdict.  The  nexx 
two  sections  define  a  general  verdict  to  be 
"Guilty"  or  "Not  guilty,"  and  a  special  ver- 
dict to  be  that  by  which  the  Jury  find  the 
facts  only,  leaving  the  Judgment  to  the  court 
It  must  contain  the  conclusions  of  fact  as  es- 
tablished by  the  evidence  to  the  satisfaction 
of  the  jury,  and  not  the  evidence  to  prove 
them.  The  next  section  provides  that  the 
special  verdict  must  be  reduced  to  writing  In 
the  presence  of  the  jury,  and  agreed  to  by 
them  before  they  are  discharged,  and  entei-ed 
in  the  minutes  of  the  court.  The  case  before 
OS  contains  these  minutes  certified  by  the 
clerk,  and  from  them  it  appears  that  the 
jiury  came  into  court,  and  delivered  the  ver- 
dict "that  they  find  the  prisoner,  Eugene  Mc- 
Clure,  guilty  of  receiving  stolen  goods."  The 
four  sections  following  provide  for  a  bearing 
by  the  court  upon  the  special  verdict,  pro- 
viding, among  other  things,  that  upon  such 
hearing  the  defendant's  counsel  shall  have 
the  right  to  close  the  argument.  Section  443 
provides  that,  If  the  facts  found  by  the  jury 
are  not  sufficient  to  enable  the  court  to  judge 
whether  or  not  the  facts  Import  a  crime, 
then  a  new  trial  sliall  be  granted.  T'tae  ob- 
ject of  these  proceedings  after  the  verdict  is 
to  obtain  the  judgment  of  the  court  upon  the 
question  whether  the  facts  found  do  or  do 
not  import  the  crime  charged,  and,  if  they  do 
not,  then  the  defendant  must  be  dlsctiarged. 
The  verdict  in  this  case  being  special,  no 
sentence  could  be  pronounced  until  further 
proceedings  before  the  court  and  on  these 
proceedings  the  defendant  must  have  been 
discharged,  since  the  facts  found  do  not  im- 
port any  crime.    The  facts  found  constitute 


but  one  element  of  tbe  oiEenae  cliaised,  a* 
guilty  knowledge  that  the  goods  had  been 
stolen  is  the  main  Ingredient  of  the  crime.  In 
Miller  V.  People,  25  Hun,  473,  the  Jury  re- 
turned tbe  following  verdict:  "We  find  the 
prisoner  guilty  of  receiving  stolen  goods, 
knowing  them  to  be  stolen."  It  was  held 
that  this  was  a  special  verdict  which  could 
not  be  enlarged  by  intendment  or  held  to 
mean  more  than  it  expressed,  and,  as  it  was 
not  found  that  be  received  them  feloniously, 
no  crime  was  found,  and  the  Judgment  of 
conviction  was  reversed.  The  reasons  for 
this  result  and  the  authorities  cited  in  the 
opinion,  apply  with  full  force  to  this  case. 
We  must  take  the  verdict  In  tliis  case  as  It 
has  been  certified  to  us  by  tbe  clerk  whose 
duty  it  was  to  record  it.  It  cannot  be  en- 
larged or  changed  by  any  admissions,  verbal 
or  written,  which  the  defendant  or  his  coun- 
sel made  afterwards.  When  tbe  defendant 
was  sentenced  to  the  state  prison.  Immediate- 
ly afterwards,  the  only  authority  that  the 
court  had  to  act  upon  was  this  verdict,  ex- 
pressed in  the.  very  words  quoted.  When  It 
was  entered  in  the  minutes  of  the  court,  the 
defendant  was  at  that  moment  convicted  or 
not  If  be  was  not  then  convicted,  he  conld 
not  Im  afterwards  by  admissions,  however 
made.  Now,  it  appears  that  long  after  this 
verdict  was  rendered,  and  after  sentence 
passed,  the  defendant's  counsel  made  a  bill 
of  exceptions,  in  which  it  is  stated,  by  way 
of  recital  of  the  proceedings,  tbat  there  was 
a  general  verdict  of  guilty.  It  was  not  nec- 
essary, in  the  bill  of  exceptions,  to  say  any- 
thing whatever  about  the  form  of  the  ver- 
dict It  is  perfectly  manifest  that  this  state- 
ment is  nothing  more  than  an  erroneous  con- 
struction by  the  counsd  of  tbe  legal  effect  of 
the  verdict  as  entered  by  the  clerk,  and  to 
hold  tbat  sucb  a  statement  changes  or  modi- 
fies the  verdict  as  certified  by  the  clerk  whose 
duty  it  was  to  eifter  it,  or  Is  to  l>e  taken  as 
Importing  verity  against  tbe  plain  terms  of 
the  court  record,  seems  to  me  utterly  impos- 
sible. 

But  there  Is  nothing  in  the  case  like  a  for- 
mal judgment  record.  Tbe  only  judgment 
that  appears  is  the  sentence  of  the  court  In 
Messner  v.  People,  45  N.  X.  1,  this  court  re- 
versed a  conviction  in  a  criminal  case  where 
the  record  failed  to  show  that  the  prisoner, 
before  sentence,  was  asked  by  tbe  court  what 
he  had  to  say  why  judgment  should  not  be 
pronounced  against  him.  This  was  said  to 
be  a  substantial  right  and  one  of  the  safe- 
guards which  tbe  law  gave  to  the  accused, 
and  It  was  followed  In  many  subsequent 
cases.  Graham  v.  People,  03  Barb.  468. 
When  the  legislature  came  to  codify  the  crim- 
inal law,  so  important  did  this  right  seem  to 
them  that  it  was  provided.  In  section  480  of 
the  Code  of  Criminal  Procedure,  that  when 
the  defendant  appears  for  Judgment  he  must 
be  asked  by  the  clerk  whether  he  have  any 
legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him.    In  this  case 
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tbe  Importance  of  obsarrlng  that  proTlslon  la 
obvious.  If  It  had  been  complied  with,  the 
defendant  would  then  have  an  opi>ortunity  to 
call  the  attention  of  the  court  to  the  form  of 
the  verdict,  and  the  necessity  of  further  legal 
proceedings  thereon  before  Judgment  could 
be  pronounced,  and  that  was  the  first  oppor- 
tunity that  he  had  to  raise  the  question  after 
the  entry  of  the  verdict.  If  the  sentence  Is 
to  be  deemed  a  Judgment,  this  question  re- 
mains, for  nowhere  In  the  record  before  us 
does  It  appear  that  tbe  defendant  bad  the 
benefit  of  this  legal  right.  Before  a  persoii 
can  be  deprived  of  life  or  liberty,  tbe  people 
are  bound  to  show  that  every  provision  of 
law  Intended  for  bis  benefit  or  safety  has 
been  complied  with.  The  Code  also  provides 
what  the  defendant  may  show  when  so  ask- 
ed, in  arrest  of  Judgment  or  otherwise,  and 
it  is  only  after  It  appears  that  he  has  noth- 
ing to  allege  in  that  regard  that  the  court  Is 
permitted  to  pronounce  Judgment  For  these 
rensons,  I  think  the  general  term  properly  re- 
versed the  conviction. 

But  my  brethren  do  not  concur  In  this  last 
ylew,  but  hold  that,  considering  the  minutes 
and  their  reference  to  the  Indictment  under 
which  the  conviction  was  had,  and  the  ex- 
press statement  in  the  bill  of  exceptions  that 
the  Jury  rendered  a  general  verdict  of  guilty, 
this  record  shows  a  conviction  for  the  ofFense 
chai^ged  in  tbe  indictment,  namely,  the  re- 
ceiving of  stolen  goods  with  guilty  knowl') 
edge.  This  necessarily  leads  to  a  reversal 
of  the  Judgment  of  the  general,  term,  and  an 
affirmance  of  the  conviction.  . 

All  concur,  except  O'BKIEN.  J.,  who  dis- 
sents from  result    Judgment  accordingly. 

Oa  Ind.  84) 

EDWARDS  et  al..  School  Trustees,  t.  STATE 

ex  rel.  KISLINQ. 

(Supreme  Court  of  Indiana.     Dec.  17,  1895.) 

CSoMUON  BCHOOI.S— TH*:78rER  or  PUPIU  TO  Uthbb 

School — Corporations  — Validity  —  Appsal 

FROM  DBCI8ION  or  School  Tkustbk. 

1.  Rev.  St  1894,  g  6958  (Rev.  St.  1881,  g 
4472),  provides  that  the  trustee  of  a  township, 
town,  or  city,  in  malting  the  enumeration  of 
children  provided  for  in  such  section,  shall  in- 
clude those  transferred  "from  other  townships, 
towns  and  cities."  Rev.  St.  1894,  S  5959  (Rev. 
St.  1881,  §  4473),  provides  that  when  persons 
can  be  better  accommodated  at  the  schools  of 
an  adjoining  township,  or  of  any  town  or  city, 
the  trustee  of  the  town  or  city  in  which  they 
reside  shall,  at  their  request,  transfer  them. 
Kev.  St.  1894,  i  5960  (Rev.  St.  1881,  §  4474), 
provides  that  each  person  so  transferred  to  a 
"township,  town  or  city"  in  an  adjoining  coun- 
ty shall  pay  a  certain  sum  to  the  treasurer,  in 
default  of  which  payment  the  person  trans- 
ferred shall  he  excluded,  and  the  trustee  of  the 
"township,  town  or  city"  in  which  he  resides  be 
notified  thereof.  Held,  that  transfers  may  be 
made  from  any  school  corporation  to  another 
in  the  same  or  adjoining  counties,  subject  to 
the  fxindition  that  no  transfer  can  be  made  to 
a  township  unless  it  adjoins  the  school  corpora- 
tion from  which  the  transfer  was  made,  but  that 
such  condition  does  not  attach  when  the  tran^ 
fer  is  to  a  town  or  city. 

2.  Rev.  St  1894,  §  6959  (Rev.  St  1881,  { 
4473),  provides  that  when  persons  can  be  bet- 


ter accommodated  at  the  school  of  an  adjoining 
township,  or  of  any  town  or  city,  the  trustee  of 
the  school  corporation  in  which  they  reside 
shall,  at  their  request,  transfer  them,  and  notify 
the  school  corporation  to  which  the  transfer  is 
made.  Rev.  St.  1894,  §  6028  (Rev.  St.  1881,  { 
4537),  provides  for  an  appeal  to  the  county  su- 
perintendent whose  decision  shall  be  final,  and 
foverned  by  the  rules  applicable  to  appeals 
rom  justices  of  the  peace  to  circuit  courts. 
Held,  that  a  trustee  having  determined  that  a 
person  can  be  better  accommodated  elsewhere, 
and  having  made  the  transfer,  his  decision  is 
final,  unless  tbe  corporation  to  which  the  trans- 
fer is  made  appeals  to  the  county  superintend- 
ent within  30  days  after  it  receives  notice  of 
such  transfer. 

3.  When  a  person  Is  transferred  to  another 
school  corporation  for  educational  purposes,  as 
provided  by  Rev.  St  1894,  i  5959  (Rev.  St 
1881,  i  4473),  it  is  only  for  the  next  school  year; 
and,  if  he  wishes  to  continue  in  tbe  school  to 
which  he  is  transferred,  he  must  again  request 
and  procure  a  transfer  the  next  year,  at  the 
time  the  enumeration  is  made. 

4.  Whrre  a  school  corporation  has  enumer- 
ated a  child  as  transferred,  received  the  distri- 
bution of  the  state  school  tax,  collected  a  part  or 
all  of  the  school  tax  levied  on  the  parent  of  such 
child,  under  the  law  concerning  transfers  for 
educational  purposes,  and  has  admitted  the 
cliild  to  itr  scoools,  it  cannot  question  the  valid- 
ity of  the  transfer  during  the  year  for  which 
the  enumeration  was  made. 

6.  Since  the  school  system  of  Indiana  was 
established  in  compliance  with  Const  art.  8,  § 
182,  which  makes  it  tbe  duty  of  the  legislature 
"to  provide  for  a  general  and  uniform  system 
of  common  schools  where  tuition  shall  be  with- 
out charge  and  equally  open  to  all,"  it  la  im- 
material that  a  school  corporation  to  which 
rrsons  are  transfrirred  under  Rev.  St.  1894, 
5959  atpv.  St  1881.  S  4473),  receives  from 
the  corporation  from  which  the  transfer  is  made 
less  money  than  the  expense  per  capita  of  such 
pupils. 

Appeal  from  circuit  court,  Miami  county; 
J.  T.  Cox,  Judge. 

Mandamus,  en  the  relation  of  Luther  Kis- 
Ilng,  to  compel  Richard  A.  Eldwards  and  oth- 
ers, trustees  of  tbe  school  city  of  Peru,  to 
admit  relator's  children  to  tbe  public  schools 
of  tbe  city.  From  a  Judgment  awarding  a 
peremptory  writ  defendants  appeal.  Affirm- 
ed. 

Rev.  St  1894,  i  5958  (Rev.  St  1881,  t  4472), 
provides  that  tbe  trustee  of  a  township, 
town,  or  city,  in  making  the  annual  enumera- 
tion provided  for  in  sucb  section,  shall  in- 
clude the,  names  of  persons  transferred  to° 
bis  township,  town,  or  city  from  other  town- 
ships, towns,  or  cities.  Rev.  St  1894,  g  5960 
(Rev.  St.  1881,  g  4474),  provides  that  each  per- 
son BO  transferred  for  educational  purposes 
to  a  township,  town,  or  city  In  an  adjoining 
county  shall  annually  pay  to  tbe  treasurer  of 
sucb  township,  town,  or  city  a  certain  sum, 
and  that  in  default  of  such  payment,  he 
sliall  be  debarred  from  educational  privileges 
there,  and  tbe  trustee  thereof  abali  notify 
the  trustee  of  the  township,  town,  or  city  in 
which  such  person  resides  of  his  exclusion. 
Rev.  St.  1894,  g  6028  (Rev.  St  1881,  g  4537), 
provides  for  appeals  from  the  decisions  of 
to^yu8hlp  trustees,  relative  to  school  matters, 
to  the  county  superintendents,  who  shall  de- 
termine tbe  same  according  to  tbe  rules 
which  govern  appeals  from  Justices  of  tbe 
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peace  to  circuit  courts.  By  Rev,  St.  1894, 
i  1567  (Rev.  St  1881,  g  1499),  appeals  from 
JustlceB  of  the  peace  to  the  circuit  courts  must 
be  token  irltbln  30  days  from  the  rendition  of 
the  Judgment 

John  Mitchell  and  Chas.  A.  Cole,  for  appel- 
lants.   W.  B.  McOUntlc,  for  appellee. 

MONB^S,  3.  This  action  was  brought  April 
23,  1894,  by  the  relator,  Kisling,  to  compel 
appellants,  trustees  of  the  school  city  of  Pe- 
ru, to  admit  his  children  of  school  age  to  the 
public  schools  of  the  city.  The  complaint  al- 
leges that  relator  resides  in  Pipe  Creek  town- 
ship, Miami  county,  and  in  1891,  being  a 
resident  of  said  township,  was,  at  his  request, 
transferred  to  the  school  city  of  Peru,  by  the 
trustee  of  said  township;  that  ever  since  that 
time  bis  property,  real  and  personal,  in  said 
township,  has  been  assessed,  and  school  taxes 
levied  thereon  each  year,  at  the  rate  fixed  for 
the  school  city;  that  be  has  paid  all  said 
taxes,  and  said  school  city  has  received  the 
same;  that,  at  the  enumeration  of  1893,  his 
child  of  school  age  was  enumerated  as  a 
pupil  transferred  to  said  school  city,  and 
that  said  school  city  has  received  the  pro- 
portion of  state  school  tax  distributed  by  rea- 
Hoa  of  the  enumeration  of  said  child;  that 
on  April  17,  1894,  appellants,  as  trustees  of 
said  school  city,  passed  an  order  excluding 
from  the  schools  of  said  city  all  children  who 
do  not  reside  within  the  corporate  limits  of 
said  city;  that  appellants  gave  relator  notice 
of  said  order,  and  refuse  to  admit  said  child 
to  the.  public  schools  of  said  city.  An  alter- 
native writ  of  mandamus  was  issued,  and 
served  on  appellants.  Appellants  demurred 
to  the  complaint  and  alternative  writ  for 
want  of  facts,  which  demurrer  was  overrul- 
ed. Appellants  filed  a  return  to  the  alterna- 
tive writ,  alleging  that  a  peremptory  writ  of 
mandate  should  not  issue  against  them,  re- 
quiring them  to  admit  said  child  to  the  pub- 
lic schools  of  said  city  for  the  following  rea- 
sons: That  the  city  school  buildings  were 
built  exclusively  by  taxation  of  property  and 
polls  within  the  corporate  limits  of  said  city; 
.  that  no  part  of  the  cost  of  the  same  was  paid 
by  taxing  the  relator;  that  there  is  not  room 
in  said  school  buildings  to  accommodate  all 
the  children  enrolled,  and  that  the  children 
of  school  age  residing  within  the  city  have 
frequently  been  refused  admission  to  said 
schools,  for  the  reason  that  there  was  no 
room;  that  the  annual  expense  of  maintain- 
ing the  schools,  including  interest  and  sink- 
ing fund  for  bonds  issued  for  the  erection  of 
one  of  the  school  buildings,  is  more  than  $20 
for  each  pupil  receiving  instruction,  and  the 
amount  received  by  appellants  by  reason  of 
transfers  is  $4.97  per  scholar,  showing  a  loss 
to  the  school  city  of  over  $15  for  each  schol- 
ar; that  said  pretended  transfer  was  and  is 
invalid,  for  the  reason  that  said  township  in 
which  relator  resides  does  not  adjoin  the  city 
of  Peru,  but  that  the  boundaries  of  the  same 
ere  distant  about  one-half  aiile;  that  the  dis- 


tance from  the  residence  of  relator  to  the 
nearest  school  in  said  city  by  the  traveled 
route  is  1%  miles,  and  that  at  the  time  of 
said  transfer  there  was,  and  still  is,  a  school- 
house  In  said  township,  at  which  all  the 
branches  of  learning  provided  by  law  are 
taught  by  competent  teachers,  and  there  was 
ample  room  in  said  school  building  to  ac- 
commodate the  child  of  relator.  To  this  re- 
turn a  demurrer  for  want  of  facts  was  sus- 
tained. Appellants  refusing  to  plead  fur- 
ther, the  court  rendered  Judgment  that  a  per- 
emptory  writ  issue  commanding  appellants 
to  admit  relator's  child  to  the  public  schools 
of  said  city. 

The  errors  assigned  call  in  question  the  ac- 
tion of  the  court  in  overruling  the  demurrer 
to  the  complaint  and  alternative  writ,  and 
sustaining  the  demurrer  to  the  return.  It  is 
claimed  by  appellants  that  section  4473,  Rev. 
St  1881  (section  5959,  Rev.  St.  1894),  does 
not  provide  for  transfers  from  a  township 
to  a  town  or  city  or  to  another  township; 
that  the  only  transfer  provided  for  is  from  a 
town  or  city  to  a  township,  town,  or  city. 
This  section  must,  however,  be  construed  in 
connection  with  sections  4472,  4474,  Rev.  St 
1881  (sections  5958,  5960,  Rev.  St  1894); 
and,  when  so  considered,  it  is  clear  that  trans- 
fers may  be  made  from  any  school  corpora- 
tion to  another  in  the  same  or  an  adjoining 
county  when  the  person  requesting  the  trans- 
fer can  be  better  accommodated  thereby,  sub- 
ject to  the  condition,  however,  that  no  trans- 
fer can  be  made  to  a  township  unless  such 
township  adjoins  the  school  corporation  from 
which  the  transfer  was  made.  No  such  ««- 
dition  Is  provided  .when  the  transfer  is  to  a 
school  town  or  city.  It  Is  Insisted  by  appel- 
lants that  the  return  to  the  alternative  writ 
shows  that  relator's  child  could  not  be  better 
accommodated  in  the  public  schools  of  Peru 
than  in  the  schools  of  the  township  in  which 
he  resides,  and  that,  therefore,  the  transfer 
was  Invalid.  Section  4473,  Rev.  St  1881  (sec- 
tion 5959,  Rev.  St  1894),  provides  that  when 
persons  can  be  better  accommodated  at  the 
school  of  an  adjoining  township  or  of  any  in- 
corporated town  or  city,  the  trustee  of  the 
school  corporation  In  which  they  reside  shall 
at  such  person's  request,  at  the  time  of  mak- 
ing the  enumeration,  ti-ansfer  them  for  edu- 
cational purposes  to  such  township,  town,  or 
city,  and  notify  the  trustee  of  such  transfer, 
which  notice  shall  furnish  the  enumeration 
of  the  children  of  the  persons  so  transferred. 
Under  the  provisions  of  this  section,  it  is  the 
duty  of  the  school  officer  to  whom  the  re- 
quest for  a  transfer  Is  made  to  decide  wheth- 
er the  person  thus  making  the  request  can 
be  better  accommodated  at  the  school  of  the 
township,  town,  or  city  to  which  he  wishes 
to  be  transferred.  The  right  of  transfer  is 
not  absolute.  It  can  only  be  made  when  the 
person  requesting  it  can  be  better  accommo- 
dated by  the  transfer.  The  decision  of  this 
question  by  the  trustee  of  a  township,  town, 
or  city  is  not  final.    Section  4537,  Rev.  St 
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1881  (secUon  6028,  Rev.  St  1894),  expressly 
provides  for  an  appeal  to  the  county  super- 
intendent from  all  decisions  of  trustees  re- 
lating to  school  matters,  and  that  the  deci- 
sion of  the  county  superintendent  in  regard 
to  the  transfer  of  persona  for  school  purposes 
shall  be  final.  Fogle  t.  Gregg,  26  Ind.  345. 
The  authority  to  determine  whether  a  per- 
son Bliall  be  tsansferred  for  school  purposes 
Is  vested  in  the  trustees  of  the  township, 
town,  or  city  in  which  the  person  may  reside, 
and,  on  appeal.  In  the  county  superintendent. 
Fogle  V.  Gregg,  supra.  The  trustee  of  Plie 
township  had  Jurisdiction,  and  having  decid- 
ed the  question,  and  made  the  transfer,  and 
no  appeal  having  been  taken,  his  decision 
was  final,  and  the  transfer  cannot  now  be 
called  in  question.  Fogle  t.  Gregg,  supra. 
Section  4473,  Kev.  St.  1881  (section  5959,  Rev. 
St.  1894),  supra,  expressly  requires  the  trus- 
tee maldng  the  transfer  to  notify  the  school 
corporation  to  which  the  transfer  is  made, 
which  notice  shall  furnish  the  enumeration  of 
the  children  of  the  persons  transferred.  Ap- 
pellants had  30  days  after  such  notice  was 
received  within  which  to  appeal  from  the  de- 
cision of  the  township  trustee  to  the  county 
superintendent.  Rev.  St  1881,  {  4537  (Rev. 
St  1804,  §  6028);  Rev.  St  1881,  |  1499  (Rev. 
St  1894,  §  1567).  Thus,  all  school  corpora- 
tions to  which  such  transfers  are  made  have 
ample  opportunity  to  be  heard  and  comest 
the  same.  The  law  is  not  therefore  open  to 
the  objection  urged  by  appellants  that  no 
provision  Is  made  for  notice  to  school  cor- 
porations to  which '  transfers  are  made. 
Transfers  for  educational  purposes  are  not 
therefore  Invalid  for  this  reason.  Kizer  v. 
Town  of  Winchester  (Ind.  Sup.)  40  N.  B. 
265,  and  cases  cited;  Garvin  v.  Daussman, 
114  Ind.  429,  16  N.  R  826,  and  cases  cited; 
Tucker  v.  Sellers.  130  Ind.  514,  30  N.  E.  531, 
and  cases  cited.  If  the  right  of  appeal  had 
not  been  provided  for,  the  law  would  prob- 
ably be  open  to  the  objection  urged,  as  the 
notice  required  is  given  after  the  transfer  is 
made. 

The  right  of  transfer  for  educational  pur- 
poses provided  by  statute  is  given  only  to 
jpersons  who  can  be  better  accommodated 
thereby.  It  is  a  personal  right,  and  each  re- 
quest for  transfer  is  to  be  considered  and  de- 
termined upon  its  merits  as  a  separate  case 
by  the  school  officer;  that  Is,  can  the  person 
requesting  the  transfer,  taking  all  the  siu:- 
roundings  and  conditions  that  will  exist  dur- 
ing the  coming  school  year  into  consideration, 
be  better  accommodated  during  .such  year 
with  school  privileges  at  the  schools  of  the 
school  corporation  to  which  he  seeks  transfer 
than  at  the  schools  of  the  school  corporation 
in  which  he  resides?  In  the  determination 
of  this  question,  many  things  stated  in  the 
return  to  the  alternative  writ  in  this  case 
would  be  material  and  p^llnent:  The  prox- 
imity of  thr  schools  In  the  township  and  city 
to  the  residence  of  relator;  the  kind  and  char- 
acter of  the  roads  to  each;  the  means  of 
transportation,  }f  any,  to  each;,  the.  crowded 


condition  of  the  schools  In  either  of  the  two 
school  corporations.  It  might  be  that  a  per- 
son requesting  a  transfer  resides  much  near- 
er to  the  schools  of  the  school  corporation  to 
which  he  requests  a  transfer  than  to  the 
school  of  that  in  which  he  resides,  yet  the 
crowded  condition  of  the  schools  nearest  his 
residence  be  such  that  he  could  be  better  ac- 
commodated at  the  more  distant  school,  in 
his  own  school  corporation.  These  are  ques- 
tions to  be  considered  by  the  trustee,  and  de- 
termined by  him  in  each  case.  It  Is  a  fact, 
however,  that  the  conditions  upon  which 
transfers  for  educational  purposes  may  be 
made  may  exist  when  the  request  for  a  trans- 
fer is  made;  and  not  exist  any  year  there- 
after. The  conditions  may  be  such  one  year 
that  a  person  could  be  better  accommodated 
in  another  school  corporation  than  that  in 
which  he  resides,  while  the  next  year  he  could 
be  better  accommodated  in  the  school  cor- 
poration in  which  he  resides.  The  facts  al- 
leged in  this  case  furnish  an  apt  Illustration 
of  the  injustice  to  the  public  of  holding  that 
a  transfer,  when  once  made,  shall  continue 
until  the  person  transferred  shall  request  to 
be  retransferred.  Such  a  construction  of  the 
statute  would  place  it  in  the  power  of  the 
person  transferred  to  continue  sending  his 
children  to  school  in  the  school  corporation  to 
which  he  has  been  transferred  when  the  con-, 
dltions  upon  which  the  transfer  was  made 
had  entirely  changed,  and  when  he  could  be 
much  better  accommodated  with  school  priv- 
ileges in  the  school  corporation  in  which  he 
resides.  No  such  construction  should  be 
given  the  statute  concerning  transfers  unless 
such  intention  is  expressed  clearly  and  with 
unmistakable  certainty.  It  is  clear,  therefore, 
that,  when  a  person  Is  transferred  for  such 
purposes,  it  Is  only  for  the  next  school  year, 
and  that  such  person  must  request  and  pro- 
cure a  transfer  at  the  time  of  making  the^ 
enumeration  each  year  so  long  as  he  wishes 
the  same  to  continue.  If  such  transfer  is  In- 
valid, for  the  reason  that  it  was  made  by  an- 
officer  having  no  authority  or  Jurisdiction  to 
make  it,  the  school  corporation  to  which  it 
was  made,  Instead  of  enumerating  the  trans- 
ferred clilld,  and  taxing  the  parent,  may  re- 
fuse to  do  so,  and  not  admit  such  child  to 
its  school,  or  It  may  appeal  to  the  county  su- 
perintendent If,  however,  the  school  otflcer 
has  Jurisdiction  or  authority  to  make  the 
transfer,  the  only  relief  Is  by  way  of  appeal 
to  the  county  superintendent,  for  the  reason 
that  the  decision  of  the  school  officer  in  mak- 
ing or  refusing  to  make  the  transfer  is  con- 
clusive until  set  aside  or  appealed  from.  But 
a  school  corporation,  after  enumerating  the 
child  or  children  of  a  person  as  having  been 
transferred  to  it  for  educational  purposes, 
and  receiving  the  amount  of  the  state  school 
tax  due  by  reason  of  such  enumeration,  and 
collecting  or  causing  to  be  collected  a  part  or 
all  of  the  school  taxes  levied  by  said  school 
corpoi-ntlon  upon  the  propei-ty  of  the  parent 
of  such  child  or  children,  under  the  law  con- 
cerning sucb.  -transfers,  and  a^umtlng  sgC^ 
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child  or  cblldren  to  its  sctaoola,  cannot  snccesB- 
fally  question  the  validity  of  such  transfer 
during  the  school  year  for  which  the  enu- 
meration was  made;  nor  could  the  person  who 
has  procured  his  children  to  be  enumerated 
as  transferred,  and  received  the  benefit  of 
the  schools  of  the  school  corporation  to  which 
be  claimed  to  be  transferred  for  all  or  a 
part  of  the  school  year  for  which  the  enumer- 
ation was  made,  successfully  resist  the  pay- 
ment of  the  school  taxes  levied  by  such 
school  corporation  on  his  property  upon  the 
ground  that  such  transfer  was  Invalid,  under 
the  law  concerning  such  transfers.  It  does 
not  appear  from  the  record  In  this  case 
whether  or  not  the  relator  was  transferred  by 
the  trustee  of  Pike  Creek  township  at  tl^ 
enumeration  of  1893;  but  the  school  city, 
after  having,  in  1803,  enumerated  relator's 
child  as  transferred,  and  received  the  distri- 
bution of  the  state  school  tax  and  other  funds 
based  upon  satd  enumeration,  and  levied  and 
collected,  or  caused  to  be  collected,  a  part  or 
all  of  the  school  taxes  upon  his  property 
placed  upon  the  duplicate  of  1894,  under  the 
law  concerning  transfers,  and  admitted  such 
child  to  the  city  schools  until  April  17,  1894 
(the  greater  part  of  the  school  year),  is  not  in 
a  position  to  successfully  question  the  valid- 
ity of  such  transfer  during  the  school  year 
for  which  the  enumnatlon  was  made.  It  is 
as  much  the  duty  of  appellants  to  provide 
and  furnish  school  privileges  to  pupils  trans- 
ferred to  the  school  city  as  to  those  who  re- 
side within  the  city  limits.  The  school  sys- 
tem is  a  state  system  established  In  compli- 
ance with  the  requirements  of  sections  182, 
187,  art  8,  of  the  constitution,  which  make 
It  the  duty  of  the  legislature  "to  provide  for 
a  general  and  uniform  system  of  common 
schools,  where  tuition  shall  be  without  charge 
and  equally  open  to  all."  Freel  ▼.  School  City 
of  Crawfordsvlile  (Ind.  Sup.)  41  N.  B.  312. 

It  is  not  material,  therefore,  whether  or  not 
the  school  city  received  as  much  or  more 
money  on  account  of  said  transfers  from  Pike 
township  than  the  expense  per  capita  of  the 
pupils  transferred  from  that  township.  The 
question  of  profit  or  loss  has  nothing  what- 
ever to  do  with  the  question,  or  its  determina- 
tion by  the  school  officers  or  the  courts.  We 
find  no  available  error  In  the  record.  Judg- 
ment affirmed. 


ao  Ind.  706) 

EDWARDS  et  al.,  School  Trustee^  t.  STATE 
ex  reL  LOCKWOOD. 

(Snpreme  Court  of  Indiana.     Dee.  18,  1305.) 

Appeal  from  circuit  conrt,  Miami  county;  3. 
T.  Cos,  Jodge. 

Action  by  the  state,  on  relation  of  William 
W.  Lockwood,  against  Richard  A.  Edwards  and 
others,  school  trustees.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

John  Mitchell  and  C.  A.  Cole,  for  appellants. 
W.  B.  McOlintic  and  Bailey  &  Lawrence,  for 
appellee. 

MONKS,  J.     The  questions  involved  In  this 
'^'  art  the  same  as  those  in  the  case  of  Ed- 


wards T.  State  (this  term)  42  K  Bw  625;  and. 
upon  the  authority  of  that  case,  the  judgment 
in  this  case  is  affirmed. 


(148  Ind.  705) 
EDWARDS  et  al.,  School  Trustees,  t.  STATE 
ex  ret  COX. 
(Snpreme  Court  of  Indiana.     Dec.  19,  1895.) 

Appeal  from  circuit  court,  Miami  coonty;  J. 
T.  Cox,  Judge. 

Action  by  the  state,  on  the  relation  of  Wil- 
llam  H.  Cox,  against  Richard  A.  Edwards  and 
others,  school  trustees.  There  was  a  judgment 
for   relator,   and  defendants  appeal.    Affirmed. 

'  John  Mitchell  and  C.  A.  Cole,  for  appellants. 
W.  B.  McClintic,  for  appellee. 

MONKS,  J.  The  questions  involved  In  this 
case  are  the  same  as  those  In'  Edwards  v.  State 
(this  term)  42  N.  E.  525;  and,  upon  the  author^ 
ity  of  that  case,  the  judgment  in  this  case  is 
affirmed. 

a«Ind.  lES) 
SWINDELL,  Mayor,  t.  STATE  ex  rd. 
MAXEY  et  aL^ 
(Snpreme  Conrt  of  Indiana.     Dec.  19,  189B.) 

Maxdamus  to  Matok  —  Ansvek — C1.AIM  TO  Ho^ 
HioiPAL  OmcB — Repbai.  of  Btatotb — MUNIOi- 
PAL  Obdinakoss  —  RsPBAit'— Vauditt— P1.BAD. 

IK08j_ 

1.  Mandamus  will  lie  to  compel  a  mayor 
who,  by  statute,  is  made  the  presiding  officer  of 
the  common  conncil,  to  recogniie  the  claim  of 
one  who  has  been  appointed  by  the  council  to 
fill  a  vacancy  therein,  and  to  allow  hhn  to  dis- 
cbarge the  duties  of  councilman^  there  being 
no  adverse  claimant  to  the  office. 

2.  In  proceedings  by  mandamus  to  compel 
a  mayor  to  recognize  the  claim  of  one  who  has 
a  prima  facie  right  to  the  office  of  councilman, 
by  virtue  of  his  appointment  thereto  by  the 
common  council  to  nil  a  vacancy,  respondent 
may  raise  the  question  of  the  legality  of  re- 
lator's appointment 

3.  Act  March  4,  1891  (Rev.  St  1894,  | 
3470),  providing  that  the  common  council  of  cit- 
ies organized  under  the  general  law  may  by  or- 
dinance divide  said  cities  into  wards,  change 
existing  wards,  and  redistrict  the  cities  for 
ward  parposes,  repealed  Rev.  St  1804,  f  8448 
(Rev.  St  1881,  9  WI38),  which  required  the  ques- 
tion of  creating  new  wards  to  be  submitted  to 
a  vote  of  the  people. 

4.  A  city  ordmance  embracing  mles  for  the 
government  of  the  council  in  transacting  busi- 
ness cannot  be  repealed  by  a  mere  verbal  mo- 
tion to  that  effect  without  reference  to  the 
title,  number,  or  date  of  passage  of  the  ordi- 
nance to  be  repealed. 

5.  Where  the  city  charter  commits  to  the 
conncil  power  to  regulate  the  mode  of  its  pro- 
cedure to  be  followed  in  adopting  an  ordinance, 
and  a  rule  is  enacted,  in  form  an  ordinance,  de- 
claring that  "all  ordinances  shall  be  read  three . 
times  before  being  passed,  and  no  ordinance 
shall  pass  or  be  read  the  third  time  at  the  same 
meeting  in  which  it  was  introduced,"  unless  by 
SDspension  .of  the  rules,  an  ordinance  passed  ia 
violation  of  such  rule  is  nugatory. 

6.  An  ordinance  requiring  a  two-thirds 
vote  of  the  council  to  suspend  the  rales  means 
not  less  than  two-thirds  of  all  members  pres- 
ent 

7.  A  motion  to  strike  out  a  paragraph  of 
answer  which  contains  allegations  material  to 
the  defense  should  not  be  granted,  though  the 
p&ragraph  also  contains  irrelevant   matter. 

Appeal  from  circuit  court,  Marshall  coa&* 
ty;  George  Burshon,  Special  Judge. 

Mandamus,  on  the  relation  of  James  W. 
Moxey  and  another,  against  Joseph  Swla- 
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dell,  mayor  of  the  city  of  Plymouth,  to  com- 
pel resiwndent  to  recognize  relators'  claims 
to  offices  of  conncUmen.  From  a  judgment 
for  relators,  respondent  appeals.    Beversed. 

R.  B.  Oglesbee,  W.  B.  Hess,  and  Ghas. 
Kellison,  for  appellant.  J.  D.  McLaren,  Sam. 
Parker,  G.  D.  Drummond,  and  B.  0.  Martin- 
dale,  for  appellee. 

JORDAN,  J.  The  relators,  James  W.  lilajx- 
ey  and  WllHam  O'Keefe,  Instituted  and  pros- 
ecuted this  action  in  the  lower  court,  in  the 
name  of  the  state,  to  obtain  a  writ  of  man- 
date against  the  appellant,  as  the  mayor  of 
the  dty  of  Plymouth,  Marshall  county,  Ind., 
to  compel  him  to  recognize  them,  each,  as 
members  of  the  common  council  of  the  city, 
and  permit  them  to  each  exercise  the  duties 
of  the  office  of  councilman.  The  application 
for  the  writ  substantially  sets  forth  that  on 
April  25,  1873,  Plymouth  was  Incorporated 
as  a  city,  under  and  In  pursuance  of  the  gen- 
eral laws  of  the  state  of  Indiana  applicable 
to  the  Incorporation  of  cities;  that  the  city 
Upon  Its  Incorporation  was  dlylded  into  three 
wards,  and  that  this  dlTlslon  continued  until 
the  27th  day  of  August,  1894,  when  the 
common  council  thereof,  being  then  com- 
posed of  six  councilmen,  at  a  regular  meet- 
ing, by  an  ordinance  duly  passed  and  adopt- 
ed at  said  meeting,  divide  the  city  Into  four 
wards,  thereby  creating  an  additional  one, 
which  was  designated  as  the  "Fourth 
Ward";  that  Immediately  after  creating  this 
ward  said  council  at  the  said  meeting  did 
appoint  the  relators  as  councilmen  there- 
from, to  fill  the  racancles  existing  In  said 
council  by  reason  of  the  creation  of  the  ad- 
ditional ward.  The  doe  qualification  of  the 
relators  as  members  of  the  council  Is  al- 
leged, and  It  Is  charged  that  the  mayor,  as 
the  presiding  officer  of  the  common  council, 
has  refused  to  recognize  them,  or  either  of 
them,  and  refuses  to  permit  them,  or  either 
of  them,  to  exercise  their  rights  as  such 
councilmen,  and  that  he  had  directed  the 
clerk  not  to  call  the  names  of  said  relators 
when  present  upon  occasions  when  it  was 
necessary  to  constitute  a  quorum,  etc.  The 
application  prayed  for  a  peremptory  writ  of 
mandate  against  the  appellant,  commanding 
him  to  recognize  the  relators  as  councilmen, 
and  to  permit  them,  as  such,  to  participate 
In  the  business  of  the  council,  and  to  dis- 
charge the  duties  Incumbent  upon  them  as 
such  officers.  An  alternative  writ  was  Is- 
sued, which  embodied  the  facts  as  alleged  In 
the  petition,  and  required  appellant  to  show 
cause  why  the  prayer  of  the  relators  should 
not  be  granted.  To  this  writ  appellant  nn- 
successfully  demurred,  for  insufficiency  of 
facts,  and  for  a  misjoinder  of  causes  of  ac- 
tion. An  answer  In  three  paragraphs  was 
filed.  The  first  was  a  general  denial.  The 
second  alleged,  inter  alia,  that  the  ordinance 
In  question  was  Invalid  because  it  was  pass- 
ed in  violation  ot  a  certain  ordained  rule  of 
T.42N.B.no.7— 84 


the  common  coundl  of  said  dty,  which  rule, 
it  was  alleged,  controlled  and  governed  the 
proceedings  of  the  common  council  in  the 
adoption  of  ordinances,  and  the  rule  was 
made  a  part  of  this  paragraph.  By  the 
third  paragraph,  appellant  sought  to  assaH 
the  verity  of  the  alleged  proceedings  of  the 
connciL  The  second  paragraph  of  the  an- 
swer or  return  to  the  writ,  upon  appellee's 
motion,  was  struck  ont  and  suppressed  by 
the  court,  upon  the  grounds  that  all  compe- 
tent matters  therein  .set  up  could  be  given 
in  evidence  under  the  general  denial,  and  for 
the  further  reason  that  the  paragraph  did 
not  state  fttcts  sufficient  to  constitute  an 
answer  or  retnm  to  the  writ  To  this  ruling 
an  exception  was  duly  reserved.  Appellees 
replied  in  denial  to  the  third  paragraph  of 
the  answer,  and  the  Issues  were  In  this  man- 
ner joined  between  the  parties,  and  the 
cause  was  submitted  to  a  Jury  for  trial.  At 
the  conclusion  of  the  evidence  the  court,  at 
the  request  of  the  appellees.  Instructed  the 
Jury  to  find  a  verdict  In  their  favor^  which 
was  returned  accordingly. 

Over  appellant's  motion  for  a  new  trial, 
the  court  adjudged  and  ordered  the  peremp- 
tory writ  to  Issue  as  prayed  for  by  the  ap- 
pellees. Various  errors  are  assigned  and 
questions  presented  and  urged  by  the  learn- 
ed attorneys  for  the  appellant,  among  the 
first  of  which  is,  were  the  appllcaticHi  and 
alternative  writ  sufficient  In  fact  to  entitle 
appellees  to  a  remedy  by  mandamus?  Upon 
the  theory  that  the  ordinance  upon  which 
appellees  found  their  right  to  exercise  the 
duties  of  the  office  to  which  it  is  alleged  they 
were  duly  appointed  and  qualified  was  a 
valid  act  of  the  council,  we  are  of  the  opin- 
ion that  this  question  must  be  answered  In 
the  affirmative.  By  section  3531,  Rev.  St 
1804  (section  3096,  Rev.  St  1881K  the  mayor 
Is  made  the  presiding  officer  of  the  common 
council,  and,  in  a  case  of  a  tie^  has  the  cast- 
ing vote.  Under  section  3497,  Rev.  St.  1894 
(section  3062,  Rev.  St  1881),  the  duty  is 
enjoined  upon  him  to  see  that  the  laws  of 
the  state  and  the  by-laws  and  ordinances  of 
the  common  council  be  faithfully  executed 
within  the  city,  and  to  exercise  supervision 
over  subordinate  officers,  and  recommend 
to  the  common  council  such  measures  as  he 
may  deem  to  be  for  the  common  good.  These 
are  some  of  the  latter  officer's  duties,  among 
others,  prescribed  by  the  organic  law  under 
which  the  city  of  Plymouth  was  created. 
From  the  facts  as  averred.  It  appears,  at 
least,  that  the  relators  held  a  prima  facie 
title  or  right  to  the  office  which  they  claim- 
ed, undisputed  by  any  other  adverse  claim- 
ant Hence  it  follows  that  It  was  the  duty 
of  appellant,  as  mayor,  resulting  from  his 
office,  to  recognise  the  claims  of  the  former, 
and  allow  them  to  exercise  the  duties  as 
members  of  the  common  council,  and  upon 
a  refusal  to  discharge  this  duty  they  were 
entitled  to  institute  an  action  to  enforce  a 
performance  thereof  by  a  writ  of  mandamua. 
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Rev.  St  1894.  I  U82  (Rev.  St  1881,  f  1168); 
Mannlx  T.  State,  115  Ind.  245,  17  N.  E.  565, 
and  authorities  there  cited;  City  of  liadlaoa 
T.  Korbly,  82  Ind.  74.  Under  such  circum- 
stances, it  Is  well  settled  that  the  legality 
and  validity  of  the  election  or  appointment 
may  be  inquired  into  in  any  proceedings  by 
mandamus  Instituted  to  compel  other  per- 
sons to  recognize  the  clalmanf  a  title  to  the 
office,  or  when  he  seeks  to  enter  Into  it  or 
otherwise  asserts  his  right  to  act  as  a 
duly-elected  officer.  6  Am.  &  Eng.  Enc.  Law, 
3S4,  385;  Lawrence  V.  Ingersoll  (Tenn.)  12 
&  W.  422,  and  authorities  there  cited. 

The  two  cardinal  propositions  Involved  for 
a  decision  In  this  appeal  are:  First  Was 
the  common  council  of  the  city  of  Plymouth 
antborlzed  by  law  to  adopt  the  ordinance 
whereby  the  additional  ward  was  created, 
from  which  the  relators  were  appointed  as 
conncllmen?  Second.  If  the  council  was  so 
empowered,  was  the  ordinance  In  question  le- 
gally and  validly  adopted?  We  will  consid- 
er and  determine  these  two  questions  in  their 
order.  * 

The  following  facts  are  established  by  the 
evidence  In  the  record:  On  the  25th  day  of 
April,  1873,  the  town  of  Plymouth  was  or- 
ganized as  a  city,  under  and  in  pursuance  of 
the  general  laws  of  the  state.  It  was  imme- 
diately thereafter,  under  section  3468,  Rev. 
St  1804  (section  3037,  Rev.  St.  1881),  divided 
Into  three  wards,  and  its  common  council 
thereby  made  to  consist  of  six  members;  and 
this  status  of  affairs  remained  until  August 
27,  1891,  when,  at  a  regular  meeting  of  the 
council,  with  all  of  the  six  members  present 
—at  which  meeting  the  mayor  who  was  the 
predecessor  of  appellant  presided,— the  city 
was  divided  into  four  wards  by  an  ordinance 
Introduced  and  adopted  at  said  meeting.  The 
proceedings  of  the  council  after  the  intro- 
duction of  the  ordinance  at  the  meeting  in 
question,  prior  to  and  upon  Its  passage,  as 
shown  In  the  evidence  given  by  the  appellees, 
are  substantially  as  follows:  "Councilman 
Rejrnolds  moved  that  the  rules  be  suspended, 
and  that  said  ordinance  be  placed  upon  its 
passage  by  one  reading.  This  motion  was 
seconded  by  Councilman  Hughes,  and  there- 
upon Councilman  Bally  moved  to  refer  the 
ordinance,  as  presented  and  read,  to  the  com- 
mittee on  ordinances  and  police."  A  vote 
upon  this  motion  resulted  In  a  tie,  three  of 
the  councllmen  voting  In  favor  of.  the  mo- 
tion, and  three  against;  and  thereupon  the 
mayor  cast  his  vote  in  favor  of  the  negative, 
and  declared  the  motion  lost.  "Councilman 
Reynolds  then,  with  the  consent  of  his  sec- 
ond, withdrew  his  motion  to  suspend  the 
roles.  Councilman  Tibbetts  then  moved  that 
the  rules  heretofore  governing  the  proceed- 
ings of  the  council,  as  printed  In  the  ordi- 
nance book,  be  annulled  and  repealed."  The 
yeas  and  nays  were  taken  on  this  motion  to 
repeal  the  rules,  and  the  result  was  that 
three  of  the  councllmen  voted  in  favor  of  the 
motion,  and  three  against  and  the  vote  being 


a  tie,  the  mayor  voted  in  the  affirmative,  and 
declared  the  motion  carried.  It  was  then 
moved  by  Ck>uncllman  R^nolds  that  the  or- 
dinance, as  read,  be  placed  upon  Its  passage. 
This  vote  resulted  in  a  tie,  and  was  declared 
carried  by  the  mayor's  casting  his  vote  In  fa- 
vor of  the  motion,  (councilman  Tibbetts  then 
moved  that  the  ordinance,  as  read,  be  passed 
and  adopted  "upon  the  one  reading";  and 
upon  the  passage  of  the  ordinance  the  yeas 
and  nays  were  taken,  with  the  f (blowing  re- 
sult: Messrs.  Hughes,  Reynolds,  and  Tib- 
betts voted  for  the  adoption  of  the  ordinance, 
and  Gretzlnger  voted  against  the  adoption, 
and  Bally  and  Tanner  were  recorded  as  not 
voting;  and  thereupon  the  mayor  declared 
the  motion  carried,  and  the  ordinance  passed 
and  adopted.  Councilman  Bally  presented  a 
protest  against  the  action  of  the  council,  anci 
moved  that  bis  protest  be  placed  upon  rec- 
ord. Upon  the  motion  of  Messrs.  Bally,  Gret- 
zlnger and  Tanner  voted  in  the  affirmative, 
and  Messrs.  Hughes,  Reynolds,  and  Tibbetts 
voted  In  the  negative;  and  the  mayor  cast 
his  vote  upon  the  side  of  the  negative,  and 
declared  the  motion  lost  Subsequent  to  the 
passage  of  the  ordinance  in  which  it  was  de- 
clared that  the  same  shall  take  effect  from 
and  after  its  i>assage,  and  at  the  same  meet- 
ing, the  council  proceeded  to  introduce  and 
pass  a  resolution  whereby  the  relators  were 
declared  appointed  and  elected  councllmen 
for  the  said  Fourth  ward,  to  serve  as  such 
until  the  next  general  election.  Upon  the 
yeas  and  nays  being  taken  upon  the  adoption 
of  this  resolution,  those  who  voted  in  the 
affirmative  were  Councllmen  Hughes,  Reyn- 
olds, and  Tibbetts.  Bally,  Oretzinger,  and 
Tanner  voted  In  the  negative,  and,  the  result 
being  a  tie,  the  mayor  cast  his  vote  in  favor 
of  the  resolution,  and  declared  the  same 
adopted;  and  the  relators  were  therefore  de- 
clared elected,  and  took  the  required  oath  of 
office. 

Counsel  for  appellant  contend  that  the  ac- 
tion of  the  council  in  passing  the  ordinance 
dividing  the  city  into  wards,  and  thereby 
forming  and  constituting  the  additional  one 
in  controversy,  was  unauthorized,  for  the 
reason  that  the  proceedings  by  the  council 
did  not  conform  to  section  3469,  Rev.  St  1894 
(section  3038,  Rev.  St  1881).  This  section 
provides  that  when  30  resident  freeholders  of 
the  wards  to  be  affected  shall  petition  the 
common  council  for  the  creation  of  a  new 
ward,  or  wards  to  be  formed  from  added  ter- 
ritory ch:  by  the  consolidation  of  existing 
wards,  etc.,  the  council  shall  submit  the  ques- 
tion to  the  voters  of  the  city  at  the  next  an- 
nual election.  This  section  was  the  only  ex- 
press law  for  the  creation  of  new  wards  un- 
til an  act  of  the  legislature,  approved  March 
4,  1891,  was  passed  (Acts  1891,  p.  83;  Rev. 
St.  1894,  S  3470).  Section  1  of  this  act  pro- 
vides that  the  common  council  of  all  cities 
in  this  state  organized  under  the  general 
law  "shall  have  the  power  and  are  hereby 
invested   with  the  authority  to  divide  Uie 
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said  cities  into  wards,  to  cbange  the  bound- 
aries of  existing  -wards,  and  to  redistrict  tlie 
cities  fo?  W9.rd  purposes,  wlienever  in  their 
Judgment  it  shall  be  deemed  expedient  so  to 
do."  It  is  further  provided  by  this  section 
tliat  no  division  into  wards,  or  change  of 
boundaries  or  redlstricting  for  ward  pur- 
poses, shall  be  made  oftener  than  once  in 
every  period  of  10  years.  Section  2  provides 
that  the  council,  uiwn  doing  any  of  the  acts 
enumerated  in  section  1,  shall  do  so  by  ordi- 
nance, etc.  By  section  3,  ail  laws  and  parts 
of  laws  in  conflict  with  any  of  the  provisions 
of  the  act  are  expressly  repealed.  By  an  act 
of  the  legislature  approved  March  8,  1895 
(Acts  1895,  p.  173),  the  act  of  1891  was  ma- 
terially amended,  and  the  limitation  upon  the 
8ul>sequent  action  of  the  council  was  fixed 
at  two  years.  It  is  manifest  that  the  act  of 
1891  fully  Invested  the  common  council  of 
such  cities  as  the  one  in  question  with  the 
power  and  authority  to  do  by  ordinance  these 
acts,  when  it  was  deemed  by  it  expedient  so 
to  do:  First,  to  divide  the  city  into  wards; 
second,  to  cbange  the  boundaries  of  existing 
wards;  third,  to  redistrict  the  city  for  ward 
purposes.  Empowered  in  this  manner  to  di- 
vide the  city  into  wards,  it  Is  evident  that 
the  council  in  the  exercise  of  such  power  by 
dividing  its  city  into  wards  de  novo,  could, 
as  a  natural  sequence,  create  an  additional 
ward  or  wards,  and  In  this  manner  occasion 
a  vacancy  in  the  office  of  councilman,  which 
the  council  would  be  authorized  to  fill  by 
appointment,  under  the  act  approved  Febru- 
ary 20,  1891  (Acts  1891,  p.  33).  We  cannot 
presume  that  common  councils  of  cities, 
whose  members  are  the  servants  of  the  peo- 
ple, win  abuse  the  power  thus  granted  to 
them,  and  unnecessarily  create  additional 
wards  in  their  respective  municipalities,  and 
thereby  impose  upon  the  taxpayers  the  ex- 
tra burden  of  paying  the  expenses  of  useless 
or  unnecessary  officers.  The  act  of  1891,  p. 
83  (Rev.  St.  1894,  i  S470),  is  broad  and  plain 
in  its  terms  and  meaning,  and  is  not  open  to 
Judicial  interpretation,  unless  we  eliminate 
words  from  the  written  law,  and  this  we  are 
not  authorized  to  do.  This  statute  covers 
the  subject-matter  of  section  3469,  Rev.  St. 
1894  (section  3038,  Rev.  St.  1881),  and  Its  pro- 
visions are  repugnant  thereto.  Hence  it  fol- 
lows that  the  former  has  necessarily  repeal- 
ed the  latter.  We  are  therefore  compelled 
to  adjudge  that  the  common  council  of  the 
city  of  Plymouth  had  full  warrant  and  au- 
thority, under  the  act  of  1S91,  to  adopt  the 
ordinance,  and  thereby  divide  the  city  into 
four  wards. 

The  second  proposition  with  which  we  are 
confronted  is  vital  in  its  bearing  upon  the 
action  of  the  council  in  passing  the  ordinance 
in  controversy.  The  validity  of  the  ordi- 
nance is  essential  or  fundamental  to  the 
claims  made  by  the  relators.  If  for  any  rea- 
son it  is  invalid,  the  rights  of  the  latter  are 
unfounded,  and  the  appellant  would  be  Jus- 
tified In  his  refusal  to  recognize  them  as 


members  of  the  council,  and  hence  they  must 
necessarily  fail  In  the  prosecution  of  this  ac- 
tion. On  May  26,  1873,  the  common  council 
of  the  appellant's  city  duly  passed  and  adopt- 
ed an  ordinance  embracing  a  series  of  rules 
and  regulations  for  the  government  of  the 
common  council  in  the  transacting  of  Its  busi- 
ness, and  as  to  the  mode  of  proceeding  In 
the  enactment  of  ordinances.  Some  of  these 
are  merely  rules  of  parliamentary  law.  Sec- 
tion 21  of  this  ordinance  is  as  follows:  "All 
ordinances  shall  be  read  three  times  before 
being  passed,  and  no  ordinance  shall  pass  or 
be  read  the  third  time  In  the  same  meeting 
[that]  It  was  Introduced,  provided  that  the 
council  may  suspend  the  rule  by  a  two-thirds 
vote,  and  put  an  ordinance  upon  Its  passage 
by  one  reading  at  the  time  It  is  read."  There 
Is  no  question  but  what  this  rule  was  In  full 
force  and  effect  at  the  time  of  the  Introduc- 
tion of  the  ordinance  imder  conislderatlon, 
and  there  is  evidence  showing  that  it  had 
generally  been  recognized  and  followed  by 
the  council  in  the  adoption  of  ordinances.  It 
Is  the  rule  set  up  and  relied  upon  by  appel- 
lant in  the  second  paragraph  of  his  answer, 
in  which  it  was,  In  substance,  alleged  that 
the  ordinance  npon  which  the  relators  based 
their  claim  and  right  to  be  recognized  and  to 
act  as  councilmen  had  been  passed  In  viola- 
tion thereof.  During  the  trial  the  court  per- 
mitted the  appellant  to  introduce  this  rule  or 
ordinance  in  evidence,  but  subsequently,  be- 
fore the  cause  was  finally  submitted  to  the 
Jury,  upon  the  motion  of  appellees,  the  court 
struck  out  and  vrithdrew  this  evidence,  over 
appellant's  objections  and  exceptions;  and 
this  action  of  the  court  was  assigned  as  one 
of  the  reasons  in  the  motion  for  a  new  trial. 
The  trial  court  seemingly  Justified  its  action 
In  eliminating  this  evidence  upon  the  ground, 
as  Insisted  by  the  relators,  that  this  rule  bad 
been  repealed,  as  the'  result  of  the  motion 
made  by  Councilman  Tlbbetts,  and  carried 
In  the  manner  as  we  have  heretofore  stated, 
and  that  the  same  was  not  in  force  when  the 
ordinance  In  question  was  passed.  The  ver- 
bal motion  made  by  this  councilman,  as  re- 
corded by  the  clerk,  by  which  It  was  sought 
to  effectually  repeal  the  rules  ordained  for 
the  government  of  the  council,  was,  to  say 
the  least  somewhat  indefinite.  When  record- 
ed it  read,  "  That  the  ruU*  heretofore  goterning 
the  proceedings  of  eouneil  at  printed  in  the  ordi- 
nance book  be  and  the  tame  are  hereby  annul- 
led atid  repeated."  (The  italics  are  our  own.)' 
Ordinances  of  cities  are  held  to  be  In  the  na- 
ture and  character  of  local  laws  adopted  by  a 
body  vested  with  le£;islative  authority,  and 
coupled  with  the  jwwer  to  enforce  obedience 
to  its  enactments.  The  imwer  with  which 
common  councils  of  cities  are  Invested  to  en- 
act ordinances  and  by-laws  Implies  the  power 
to  amend,  change,  or  repeal  them,  provided 
that  vested  rights  are  not  thereby  impaired. 
But  certainly  It  cannot  be  successfully  as- 
serted that  the  law  will  yield  its  sanction  to 
the  mode  employed  to  repeal   the  one  by 
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whldi  tbe  role  In  controveray  was  ordained 
and  establlabed.  If  the  procedure  by  whlcb 
the  power  of  repeal  waa  attempted  to  be  ex- 
ercised upon  the  occasion  In  question  coold 
be  sustained,  then  all  that  would  be  neces- 
sary to  accomplish  the  repeal  of  all  existing 
ordinances  of  a  city  would  be  the  adoption, 
at  any  regular  meeting,  by  the  common  coun- 
cil, of  a  mere  verbal  and  general  motion  to 
that  efTect,  without  any  reference  whatever 
to  the  title,  number,  or  date  of  passage  of  the 
ordinance  or  ordinances  intended  to  be  re> 
pealed.  In  the  case  of  Bills  v.  City  of  Oo> 
Bben.  117  Ind.  221,  20  N.  E.  115,  it  was  held 
by  thla  court  that  a  defect  In  an  ordinance 
could  not  be  cured  or  amended  by  means  ot 
a  motion  subsequently  made  by.  a  member  of 
the  council,  and  put  to  a  vote  and  carried. 
In  Horr  &  B.  Mun.  Pol.  Ord.  {  61,  it  is  said: 
"Express  repeals  can  only  be  eSected  by  an 
act  of  equal  grade  with  that  by  which  the 
ordinance  was  originally  put  In  operation. 
No  part  or  featuie  of  an  existing  ordinance 
can  be  changed  by  a  mere  resolution  of  the 
council,  even  though  signed  by  the  mayor 
and  recorded.  A  new  ordinance  must  be 
passed."  See,  also,  sections  G3,  64,  same  au- 
thority. In  Jones  v.  McAlplne,  64  Ala.  Sll, 
an  attempt  was  made,  by  a  motion,  to  raise 
or  change  the  license  fee  In  a  certain  ordi- 
nance by  tbe  mayor  and  board  of  aldermen 
of  tbe  city  of  Talladega.  This  method  was 
held  to  be  InefTectual  in  its  results.  The 
court  said:  "Until  an  ordinance  had  been 
adopted  by  the  mayor  aud  aldermen  chan- 
ging the  ordinance  of  May  Q,  1887,  *  *  • 
that  ordinance  remained  In  full  force,  though 
there  was  an  intention  to  cliange  it,  and  a 
declaration  of  the  will  of  the  board  that  It 
should  be  changed." 

Considered,  then,  in  the  light  of  the  authori- 
ties which'  we  hare  cited,  and  the  mauifest 
reason  which  necessarily  underlies  and  sus- 
tains the  rule  which  they  assert,  the  conclu- 
sion is  irresistibly  reached  that  the  attempt 
to  repeal  the  ordinance  which  embraced  the 
series  of  rules  and  regulations  in  question, 
by  the  action  of  tbe  council  in  adopting  the 
motion  in  controversy,  was  inefTectuai,  and 
did  not  result  in  tbe  repeal  or  abrogation  of 
the  rule  under  consideration.  Having  reach- 
ed this  conclusion,  the  inquiry  arises  as  to  the 
elTect  of  the  operation  ot  this  rule  upon  the 
ordinance  upon  which  the  relators  found 
their  claims,  and  which  was  passed  and 
adopted,  as  it  appears,  by  tbe  council,  in  vio- 
lation of  Its  provisions.  It  is  said  in  DilL 
Mun.  Corp.  {  2888:  "After  a  meeting  of  the 
council  is  duly  convened,  the  mode  of  pro- 
ceeding is  regulated  by  the  charter  or  con- 
stituent act,  or  by  ordinances  passed  for  that 
purpose,  and  by  the  general  rales,  so  far  as 
In  their  nature  are  applicable,  which  govern 
other  deliberative  and  legtsla^ve  bodies."  In 
section  47,  Horr  &,  B.  Mun.  FoL  Ord.,  it  is 
said:  "The  usual  statutory  direction  is  that 
every  ordinance  shall  be  read  at  three  differ- 
•at  meetings  before  its  final  enactment   The 


direction  la  necessary,  m  •  aafegnara  against 
too  hasty  legislation,  and  its  observance 
mandatory.  If  neglected,  the  ordinance  is  ab 
Initio  void."  In  Beach,  Pub.  Corp.  i  494,  it 
is  said:  "The  mode  of  enacting  the  ordi- 
nance la  generally  prescribed  in  the  charter 
or  an  ordinance,  and  their  requirements 
should  be  strictly  compiled  with.  So,  where 
the  charter  prescribes  tiiat  no  by-law  shall 
be  passed  unless  introduced  at  a  previous 
meeting,  tbe  provision  has  been  held  to  be 
mandatoi7,  and  a  by-law  passed  in  violation 
thereof  is  void."  In  the  case  of  Horner  v. 
Bowley,  01  Iowa,  620,  2  N.  W.  436,  the  ques- 
tion arose  as  to  the  validity  of  a  town  ordi- 
nance authorizing  the  issuance  of  a  license 
for  the  sale  of  wine  and  beer.  It  appeared 
that  tbe  council  that  adopted  the  ordinance 
Involved  In  that  case  consisted  of  seven 
membera.  The  statute  of  the  state  provid- 
ed "that  ordinances  of  a  general  or  perma- 
nent nature  shall  be  fully  and  distinctly  read 
on  three  different  days,  unless  three-fourths 
of  the  council  shall  dispense  with  the  rules." 
Upon  a  motion  to  dispense  with  the  reading 
required  under  the  rale,  four  members  vot* 
ed  in  the  affirmative,  and  none  in  tbe  uuga* 
tive.  The  mayor  decided  the  motion  carried, 
aud  the  ordinance  was  adopted.  The  court 
sold:  "As  four,  the  number  who  voted  to 
suspend  the  rule  and  pass  the  ordinance,  is 
not  three-fourths  of  seven.  It  follows  that  the 
ordinance  was  not  legally  enacted.  It  was 
therefore  void,  and  no  valid  act  could  be  done 
under  its  provisions."  The  statutes  of  Ohio 
relating  to  cities  require  tliat  ordinances  of  a 
permanent  nature  shall  be  read  on  three  dil* 
ferent  days,  unless  three-fourths  of  the  mem- 
bers of  tbe  council  dispense  with  the  rale. 
In  the  appeal  of  Campbell  v.  City  of  Cin- 
cinnati, 49  Ohio  St  463,  31  N.  E.  606,  it  was 
held  that  this  provision  was  mandatory,  and 
that,  in  passing  several  ordinances  "in  a 
lump,"  it  was  requisite  to  suspend  the  rule 
as  to  each,  in  order  to  render  its  final  adop- 
tion legal  and  valid.  In  considering  the  ques- 
tion therein  Involved,  the  court  per  Dick- 
man,  J.,  said:  "But  municipal  corporations 
act  not  by  inherent  right  of  legislation,  like 
the  legislature  of  a  state.  *  *  •  They  are 
tbe  creatures  of  the  statute,  invested  with 
such  power  and  capacity  only  as  is  conferred 
by  the  statute,  or  imsses  by  necessary  impli- 
cation from  the  statutory  grant  and  their 
powers  must  be  strictly  pursued.  Cooley, 
Const  Llm.  (6tb  Ed.)  227;  WilUard  v.  Kll- 
llngworth,  8  Conn.  247;  Ex  parte  Frank,  52 
Cal.  G06.  Tbe  rale,  therefore,  as  stated  in 
numerous  adjudged  cases,  is  that  tbe  mode 
of  procedure  to  be  followed  in  the  enact- 
ment of  ordinances,  as  prescribed  by  statute, 
must  be  strictly  observed.  Such  statutory 
powers  constitute  conditions  precedent  and, 
unless  the  ordinance  is  adopted  in  compli- 
ance with  the  conditions  and  directions  thus 
prescribed,  it  will  have  no  force.  17  Am.  & 
Eng.  Enc.  Law,  238,  and  cases  cited.  In 
Clark  T.  Crane,  6  Mich.  151,  the  supreme 
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court  laid  down  the  rule  tbat  *what  tbe  law 
requires  to  be  done  for  the  protection  of  the 
taxpayer  Is  mandatory,  and  cannot  be  re- 
garded as  merely  directory.'  The  require- 
ment that  ordinances  •  •  •  slull  be  fully 
and  distinctly  read  upon  three  different  days 
Is  designed  as  a  safeguard  against  rash  and 
inconsiderate  legislation;  and,  being  In  a 
great  degree  essential  to  the  protection  of 
the  rights  of  property,  it  should  be  deemed  a 
mandatory  measure,  intended  as  a  security 
for  the  citizen."  Tbe  case  of  State  t.  Pries- 
ter,  43  Minn.  873,  45  N.  W.  712,  asserts  the 
same  rule,  and  the.  reasons,  therefor.  This 
court,  in  tbe  appeal  of  the  City  of  Logans- 
port  T.  Crockett,  6i  Ind.  319,  held  tbat  sec- 
tion 3534,  Uev.  St  1894  (section  3099,  Rev. 
St  1881),  which  requires  that  on  the  adoption 
or  passage  of  any  by-laws,  ordinances,  or 
resolutions,  the  yeas  and  nays  shall  be  taken 
and  entered  on  the  record,  was  mandatory, 
and  that  a  noncompliance  with  this  provision 
rendered  tbe  adaption  of  the  ordinance  nugar 
tory.    See  Dill.  Mnn.  Corp.  S  291. 

It  is  not  necessary  that  we  should  further 
extend  the  consideration  of  the  question,  or 
refer  to  additional  authorities  to  show  that 
when  the  legally  prescribed  method  of  pro- 
cedure in  tbe  enactment  of  an  ordinance  is 
neglected  or  violated,  tbe  latter  Is  thereby 
rendered  invalid  and  of  no  force  or  effect 
This  doctrine  or  principle  seems  to  be  firmly 
settled  by  many  leading  authorities  and  de- 
cisions. Tbe  Inquiry  then  is:  Is  the  same 
pHuclple  applicable  when  tbe  procedure  is 
one  prescribed  by  an  wdlnance  of  tbe  com- 
mon council  enacted  under  the  exercise  of 
the  power  granted  by  the  legislature?  There 
Is  no  statute  In  this  state  that  embraces  or 
contains  the  provisions  or  requirements  in  re- 
gard to  tbe  passage  of  an  ordinance  by  tbe 
common  council  tbat  are  contained  in  sec- 
tion 21  of  the  ordinance  in  question.  This 
right  to  regulate  such  proceedings  In  this 
particular  respect  seems  to  have  been  com- 
mitted by  tbe  legislature  to  tbe  common 
council.  Section  3533,  Kev.  St.  1894  (section 
3098,  Rev.  St  1881),  among  other  things,  pro- 
vides that  "the  common  council  may  by  or- 
dinance prescribe  such  rules  and  regula- 
tions, in  addition  to  those  herein  contained, 
for  tbe  qualification  and  official  conduct  of 
all  city  officers,  as  they  may  deem  for  tbe 
public  good,  and  which  shall  not  be  Incon- 
sistent with  the  provisions  of  this  act"  By 
section  3616,  Rev.  St  1894  (section  3155,  Rev. 
St  1881),  It  Is  further  provided,  in  addition 
to  the  powers  expressly  granted,  tbat  the 
common  council  shall  have  power  to  make 
other  by-laws  and  ordinances  not  inconsist- 
ent with  tbe  laws  of  the  state,  and  neces- 
sary to  carry  out  the  objects  of  the  corpora- 
tion, etc  By  these  provisions,  plenary  pow- 
ers are  given  to  the  council,  to  pass  and 
adopt  ordinances  prescribing  rules  and  regu- 
lations, not  inconsistent  with  law,  for  its 
government  and  control,  when  duly  con- 
vened and  acting;  officially.  In  regard  to  Its 


proceedings  upon  tbe  passage  of  an  ordi- 
nance or  otherwise.  We  have  seen,  by  some 
of  tbe  leading  authorities  which  we  have 
herein  cited,  that  when  the  mode  of  proceed- 
ing upon  the  part  of  the  council  In  tbe  adop- 
tion of  an  ordinance  is  regulated  either  by 
tbe  charter,  or  an  ordinance  enacted  there- 
under, this  prescribed  mode  must  be  strictly 
followed.  Ordinances  of  a  city,  duly  enact- 
ed, are  in  the  nature  c^  laws;  being  tbe  de- 
cree or  will  of  tbe  common  coimcil,  which 
body  is  vested  with  legislative  authority. 
Public  policy  demands  and  authority  sanc- 
tions tbe  delegation  of  various  powers  of  lo- 
cal legislation  to  this  municipal  body.  The 
ordinances  enacted  In  tbe  exercise  of  these 
powers  have,  within  the  corporate  limits  of 
the  city,  the  force  of  laws.  They  are  held 
by  tbe  courts  to  be,  within  these  limits,  as 
binding  as  the  laws  of  the  state  and  gen- 
eral government  >uid  are  enforced  in  a  simi- 
lar manner,  and  under  like  rules  of  constroc- 
tlon.  When  an  ordinance  Is  duly  and  legal- 
ly passed,  under  the  warrant  of  the  legisla- 
ture. It  is  in  force,  by  tbe  authority  of  tbe 
state.  Horr  &  B.  Mun.  PoL  Ord.  f  2;  Beach. 
Pub.  Corp.  it  482,  486.  A  by-law  or  ordi- 
nance which  a  municipal  Corporation  is  au- 
thorized to  adopt  is.  as  binding  on  its  mem- 
bers and  officers,  and  all  other  persons  with- 
in its  limits,  as  a  statute  of  the  legislature. 
Heland  v.  City  of  Lowell,.  3  Allen,  407; 
Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305, 
20  N.  B.  843,  and  authorities  cited;  Tied. 
Mun.  Corp.  {  153;  DiU.  Mun.  Corp.  Sf  307, 
308.  In  Milne  v.  Davidson,  5  Mart.  (N.  S.) 
58G,  a  contract  entered  into  In  contraven- 
tion of  an  ordinance  of  the  city  of  New  Or- 
leans was  held  to  be  void.  The  court  said: 
"The  ordinances  of  a  ccwporatlon,  while  act- 
ing within  tbe  powers  conferred  upon  them 
by  tbe  legislature,  have  as  binding  an  effect 
on  the  particular  members  of  tbat  corpora- 
tion as  the  acts  of  tbe  general  assembly 
have  on  tbe  citizens  throughout  the  state, 
and  It  is  as  much  a  breach  of  duty  to  evade 
or  violate  tbe  one  as  it  would  be  to  evade 
or  violate  tbe  other.  The  moral  and  legal 
obligation  to  obey  them  is  the  same,  and  the 
consequences  of  noaobedlence  ought  to  be 
tbe  same." 

These  many  authorities,  which  substantial- 
ly enunciate  and  sustain  the  proposition  that 
a  municipal  ordinance  is  a  local  law  or  stat- 
ute, upon  which  rests  both  the  moral  and 
legal  obligation  to  obey  of  all  persons  sub- 
ject thereto,  and  tbat  tbe  results  of  a  non- 
compliance with  the  mandatory  or  prohibi- 
tory provisions  thereof  must  in  reason,  be 
the  same.  In  effect  as  follow  tbe  disobedi- 
ence or  disregard  of  an  act  of  tbe  legislature 
of  like  Import '  warrant  tbe  conclusion  and 
holding  that  when  the  charter  law  of  a  city 
does  not  regulate  the  mode  of  procedure  to 
be  observed  upon  the  adoption  of  an  ordi- 
nance by  the  council,  but  has  committed  the 
authority  or  power  so  .to  do  to  that  body, 
which.  In  pursuance  thereof,  baa  prescribed 
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by  ordinance  an  essential  and  salutary  mie, 
mandatory  and  prohibitory  in  Its  proyislons, 
as  is  the  one  under  consideration,  the  coun- 
cil must  yield  to  it  their  obedience,  and.  In 
the  enactment  of  an  ordinance,  must  be  con- 
trolled thereby,  unless  suspended  in  the  man- 
ner or  by  the  vote  provided,  and  that  the 
consequences  of  refusing  to  substantially 
comply  with  its  provisions,  or  a  violation  of 
Its  inhibition,  must.  In  reason,  be  the  same 
as  the  noncompliance  with  or  a  violation  of 
a  requirement  prescribed  by  the  statute. 
The  section  of  the  ordinance  in  question  pre- 
scribed, substantially,  that  "all  ordinances 
shall  be  read  three  times  before  being 
passed.  No  ordinance  shall  pass  or  be  read 
the  third  time  at  the  same  meeting  in  which 
It  was  introduced."  The  word  "all"  may 
mean  "every,"  and  is  to  be  construed  In  this 
connection.  Bloom  t.  Xenia,  32  Ohio  St 
461.  We  may  therefore  read  the  rule  thus: 
"Every  ordinance  shall  be  read,"  etc.  The 
first  clause  is  mandatory,  and  the  second 
prohibitory.  Such  a  rule  prescribed  for  the 
government  of  legislative  bodies  is  recog- 
nized by  the  courts  as  a  salutary  one.  It  is 
a  check  upon  what  sometimes  might  prove 
to  be  ill-advised,  prematurely  considered,  or 
pernicious  legislation.  If  a  common  council 
were  permitted  to  willfully  Ignore,  utterly 
disobey,  and  violate  an  ordained  rule  of  this 
character,  injurious  results  to  the  inhabit- 
ants of  the  corporation  might,  and  possibly 
would,  result.  It  is  therefore  the  duty  of 
courts  to  require  a  strict  compliance  with 
mandatory  provisions  of  the  law,  of  the  char- 
acter and  purpose  of  the  one  in  question. 
A  two-thirds  vote  of  the  council  was  requir- 
ed, to  suspend  the  rule.  This,  in  reason  at 
least,  must  be  construed  and  held  to  mean 
not  less  than  two-thirds  of  all  the  members 
present  at  any  meeting  of  the  council.  At- 
kins V.  Phillips,  26  Fla.  281,  8  South.  429. 
It  appears  from  the  record  that  the  acts  of 
the  council  antecedent  to  and  including  the 
final  passage  of  the  ordinance  creating  the 
ward  in  controversy  only  received  the  votes 
of,  and  were  sanctioned  by,  three  of  the  six 
councilmen  present  at  the  meeting.  Three 
cannot  be  held  to  be  two-thirds  of  six. 
Hence,  in  no  manner,  or  upon  any  view  of 
the  case,  was  a  suspension  of  the  rule  ef- 
fected. Viewed  then,  in  the  light  of  the  rea- 
son and  logic  of  the  authorities  herein  cited, 
we  are  constrained  to  hold  and  adjudge  that, 
the  ordinance  having  been  passed  In  non- 
compliance with  and  in  violation  of  the  or- 
dained rule  in  controversy,  it  is  invalid  and 
Inoperative,  and  that  the  action  of  the  coun- 
cil based  thereon,  in  appointing  the  relators, 
is  likewise  void,  and  consequently  the  latter 
cannot  successfully  maintain  this  action. 
City  of  Logansport  v.  Legg,  20  Ind.  S15.  Ap- 
pellant was  entitled  to  expose,  by  facts,  suffi- 
ciently in  his  answer,  the  invalidity  of  the 
relators'  appointment,  and  to  prove  the  same 
by  evidence  upon  the  trial.  While,  perhaps, 
the  second  paragraph  of  the  answer  or  re- 


turn contained  some  Irrelevant  or  Imperti- 
nent facts,  that  might  have  been  eliminated 
upon  motion,  still  the  facts  alleged  as  to  the 
ordinance's  having  been  adopted  in  disre- 
gard and  violation  of  the  rule  in  question 
were  pertinent  and  material  in  defense  of 
the  action,  and  the  paragraph  ought  not  to 
have  been  suppressed.  Atkinson  v.  Railroad 
Ckk.  (at  last  term)  41  N.  E.  947.  We  must 
not  be  understood  as  holding  by  this  opinion 
that  the  nonobservance  of  mere  technical 
rules  of  parliamentary  law,  which  are  em- 
ployed for  convenience  In  governing  the  ac- 
tion of  common  councils,  would  result  In 
rendering  an  act  of  such  bodies,  otherwise 
valid,  invalid,  but  our  holding  is  confined  to 
the  particular  rule  under  the  circumstances 
and  facts  in  question. 

From  the  conclusion  we  have  reached,  it 
follows  that  the  trial  court  erred  In  striking 
out  the  second  paragraph  of  the  answer,  and 
also  In  holding  that  the  rule  had  been  re- 
pealed by  the  motion  as  made,  and  the  Judg- 
ment cannot  be  sustained.  It  is  therefore 
reversed,  and  the  cause  is  remanded,  with 
instructions  to  the  lower  court  to  vacate  Its 
order  awarding  the  peremptory  writ  of  man- 
date, and  to  overrule  the  motion  to  strike  out 
the  second  paragraph  of  appellant's  answer, 
and  grant  him  leave,  if  requested,  to  file  an 
amended  one,  and  for  further  proceedings 
In  accordance  with  this  opinion. 


(lis  N.  T.  1S9 

In  re  MADDEN. 
(Court  of  Appeals  of  New  York.  Dec.  19, 1805.) 
Elections— Ballots. 
Under  Laws  1895,  c.  810,  providing  in 
the  printing  of  the  official  ballot  that  the  names 
of  the  nominees  shall  be  printed  under  their  re- 
spective party  names  and  emblems,  a  faction 
of  a  party  uominatiug  nominees  for  local  officen 
only,  which  is  accustomed  to  support  the  nom- 
inees of  the  regnlar  party  for  state  and  judicial 
oflBces,  is  not  entitled  to  have  the  names  of  thv 
candidates  of  the  regular  party  for  the  8tat<> 
and  judicial  offices  printed  in  its  column. 

Appeal  from  supreme  court,  special  term. 
Queens  county. 

Application  by  John  P.  Madden  for  an  hi- 
Junction  to  restrain  the  county  clerk  of  QueeuH 
county  from  printing  the  names  of  the  nomi- 
nees of  the  Democratic  party  for  state  offices 
In  the  party  column  of  the  Gleason  faction 
hi  Long  Island  City.  From  the  Judgment  of 
the  general  term  affirming  xritbout  opinion  the 
Judgment  of  the  special  term  (35  N.  Y.  Snpp. 
906),  applicant  appeals.    Reversed. 

Henry  A.  Monfort,  for  appellant.  F.  H.  Van 
Vechten,  for  respondent. 

ANDREWS,  G.  J.  The  question  on  the 
merits  in  this  case  relates  to  the  duty  of  the 
county  clerk  of  a  county,  under  the  election 
law,  in  making  up  and  printing  official  ballots 
to  be  used  at  a  general  election.  The  facts 
upon  which  the  question  depends  are  not  con- 
troverted.  For  several  years  prior  to  1895  a 
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party  known  as  the  "Regrular  Democratic 
Party  of  Queens  County"  bad  nominated  and 
supported  at  the  polls  candidates  for  county 
and  local  offices  other  than  those  nominated 
by  the  Democratic  party,  with  which.  In  all 
other  respects,  It  was  In  affiliation.  Its  mem- 
bers were  Democrats  In  principle,  and  sup- 
X>orted  the  regular  nominees  of  the  Democratic 
liarty,  except  for  local  offices.  It  was  a  fac- 
tion of  the  Democratic  party.  Its  representa- 
tlves  were  excluded  from  the  state  convention 
of  that  party  held  in  the  fall  of  1895.  In  the 
fall  of  that  year  It  made  nominations  for  coun- 
ty and  local  officers,  which  were  duly  certified. 
It  made  no  nominations  for  state  offlcos  or 
for  Justices  of  the  supreme  court.  It  could 
not  nominate  state  officers,  for  the  reason  that 
it  bad  not  polled  at  the  last  preceding  general 
election  the  requisite  number  of  rotes  in  the 
state  to  entitle  It,  under  section  66  of  the 
election  law,  as  amended  in  1895,  to  make  a 
party  nomination.  It  was  entitled  to  make  a 
nomination  for  local  officers,  because  it  had, 
at  the  prior  general  election,  poUed  morp  than 
1  per  cent  of  the  votes  cast  in  the  county. 
The  county  clerk,  prior  to  the  election  in  1895, 
acting  upon  the  advice  of  coimsel,  had  decid- 
ed, in  printing  the  official  ballot  for  the  No- 
vember election,  to  Insert  a  column  under  the 
party  name  and  emblem  (a  battle  ax)  of  the 
Regular  Democratic  party  of  Queens  county, 
and  to  print  therein  not  only  the  names  of  the 
candidates  of  that  party  for  local  offices  who 
bad  been  duly  nominated  and  certified,  but 
also  the  names  of  the  candidates  of  the  Demo- 
cratic party  for  state  and  Judicial  offices,  nomi- 
nated by  that  party,  but  for  which  offices  the 
Regalal"  Democratic  party  had  made  no  nomi- 
nations. The  proposed  action  of  the  county 
clerk  was  made  the  subject  of  protest,  and 
the  relator,  a  voter  in  the  county,  and  a  candi- 
date of  the  Democratic  party  for  the  office  of 
mayor  of  Long  Island  City,  In  October,  18%, 
obtained  from  th£  court  at  special  term  an  or- 
der to  Bliow  cause  why  a  mandamus  should 
not  issue  directing  the  county  clerk  to  omit 
from  the  list  or  ticket  of  the  R^rular  Demo- 
cratic party  upon  the  official  ballot  the  names 
«f  the  nominees  of  the  Democratic  party  for 
state  and  Judicial  offices.  The  courts  below 
denied  relief,  and  the  relator  comes  here  main- 
taining the  contention  that  no  names  can  be 
legally  printed  on  an  official  ballot  under  a 
party  name  and  emblem  other  than  those  of 
candidates  who  have  been  duly  nominated  and 
certified  by  such  party  for  the  offices  desig-- 
nated.  The  election  having  been  held,  the  de- 
-dsion  of  the  question  is  of  no  practical  im- 
portance in  the  particular  case.  But  the 
courts  In  the  First  and  Second  departments 
have  reached  opposite  conclusions  upon  the 
question,  and  a  fiaal  decision  seems  to  be  re- 
quired to  prevent  embarrassment  in  the  future 
from  confiicting  Judicial  decisions. 

The  most  radical  change  in  the  ballot  sys- 
t«n  made  by  recent  legislation  consists  in  the 
subetitotion  of  an  official  ballot  for  the  bal- 
Jots  formerly  printed  and  furnished  by  political 


parties  or  Individuals.  By  the  new  system 
the  state  undertakes  to  print  and  furnish  bal- 
lots for  the  use  of  electors  uniform  in  aiipear- 
ance,  containing  the  names  of  candidates  of 
IMlltical  parties  or  nominating  bodies  for  the 
offices  to  be  ffiled  at  electiona  The  legisla- 
ture. In  framing  the  system,  was  bound  to 
recognize  the  freedom  of  choice  wuich  Is  of 
the  essence  of  popular  elections.  It  could  not 
itself  designate  the  candidates  to  be  voted  for, 
or  limit  the  right  of  any  elector  to  vote  for 
any  person  he  might  choose.  The  point  to  be 
solved  was,  how  an  official  ballot  could  be 
made,  which  the  voter  was  required  to  use, 
consistently  with  the  fundamental  prindple 
of  a  free  election.  The  legislature,  in  work- 
ing out  the  system,  availed  itself  of  the  com- 
mon knowledge  that  in  this  country  nomina- 
tions for  office  are  usually  made  through 
party  organizationa  By  bringing  candidates 
so  nominated  together  upon  a  printed  ballot, 
ranging  them  under  the  party,  name  of  the 
party  by  which  they  were  nominated,  the  voter 
would,  in  a  large  majority  of  instances,  be 
able  to  select  the  candidates  of  his  choice. 
The  legislature  was  able,  through  the  system 
of  party  and  independent  nominations  and  a 
blank  column,  to  carry  out  the  project  of  an 
official  ballot.  It  provided  a  method  by  which 
party  nominations  could  be  made  known  to 
the  voters  and  to  the  public  officials  intrusted 
with  the  duty  of  preparing  the  official  ballot. 
That  method,  stating  it  in  general  terms,  was 
to  require  nominations  by  a  political  party  for 
state  officers  or  for  officers  for  districts  larger 
than  a  county  to  be  authenticated  or  certified 
by  the  nominating  body  to  the  secretary  of 
state,  and  to  the  county  clerks  of  the  respeo- 
tive  counties  In  case  of  county  or  kxal  nomina- 
tions (Laws  1895,  c.  810,  §  56),  and  to  insert 
the  names  of  persons  so  nominated  in  the  offi- 
cial ballot  under  a  party  name  and  emblem. 
The  legislature  also  authorized  what  are  called 
in  the  statute  "independent  nominations"  to  be 
made  by  a  certificate  signed  and  sworn  to  by 
a  specified  number  of  voters,  the  number  re- 
quired varying  according  to  the  character  and 
locality  of  the  offices  to  be  filled.  Section  87. 
The  contents  of  the  official  ballot,  according 
to  the  scheme  adopted,  are  determiAcd  by  the 
certificates  of  nomination.  Under  the  election 
law  of  1892,  separate  ballots  were  required  to 
l>e  furnished  of  the  nominations  of  each  party 
as  certified.  Under  the  amendment  of  1895 
the  blanket  ballot  was  adopted  as  the  form 
of  the  official  l>allot  The  device  of  a  party 
emblem  to  be  placed  at  the  head  of  each  party 
tidcet  or  independent  nomination,  together 
with  the  party  designation,  were  provided  for 
by  the  act,  and  in  t»8e  of  what  are  called 
party  nominations,  the  nominees  of  each  party 
are  required  to  be  printed  in  a  separate  column 
under  the  party  name  and  emblem.  They  are, 
the  statute  declareB,  to  be  "arranged  In  tick- 
ets or  lists  under  the  respective  party  or  po- 
litical or  other  designation  certified."  Section 
81.  The  right  to  a  column  depends  ui>on  a 
nomination  having  been  made  and  certified. 
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The  duty  of  providing  the  oflBdal  ballots  for 
general  elections  Is  cast  upon  the  county  clerks 
of  the  respective  counties,  with  certain  excep- 
tions, not  now  necessary  to  be  stated.  Sec- 
tion 86.  He  can  only  know  offldally,  from 
the  certificate  sent  to  him  by  the  secretary  of 
state,  or  those  deposited  with  hhn,  who  have 
been  duly  nominated,  and  by  what  party  or 
parties  nominations  have  been  made.  I  find 
In  Urn  act  of  1893  no  authority  conferred  on 
the  county  clerk  to  Insert  any  names  In  the 
printed  list  of  candidates  of  any  party  except 
those  whose  nominations  liave  been  duly  cer- 
tified in  accordance  with  the  act  In  the  pres- 
ent case  the  county  clerk  may  have  known 
from  rumor  or  other  unofficial  sources  that  the 
R^rular  Democratic  party  of  Queens  county 
only  differed  from  the  Democratic  party  on 
local  nominations,  and  that  Its  members  in- 
tended to  support  the  state  and  Judicial  nomi- 
nees of  that  party.  They  could  do  this,  bow- 
ever,  by  marking  the  names  of  such  nomi- 
nees in  the  Democratic  column  with  a  cross 
when  they  came  to  prepare  their  ballots.  But 
I  conceive  that  the  certificates  of  nomination 
were  the  only  guide  which  the  dei^  was  au- 
thorized to  follow  in  making  up  the  lists,  and 
that  he  cotdd  not  insert  in  the  column  of  the 
Regular  Democratic  party  any  names  whose 
nominations  were  not  certified  In  its  party 
certlflcate.  It  might  result  in  great  incon- 
venience if  a  local  party,  by  virtue  of  a  local 
nomination,  coald  insist  upon  having  a  full 
party  ticket  printed  in  a  separate  column  with 
its  local  nominees,  although  only  a  local  nomi- 
nation had  been  made  or  certified.  The  dis- 
tinct emblems  required  might,  under  that  prac- 
tice, easily  become  sources  of  confusion  and 
Instrnmeuts  of  deception.  The  statute  does 
not  permit  a  voter  to  write  in  the  blank  column 
of  the  ballot  the  name  of  a  person  for  whom 
be  desires  to  vote  if  his  name  Is  printed  in 
any  of  the  lists  in  connection  with  the  same 
office.  Secttcm  81.  It  could  not,  I  think, 
have  been  the  Intention  of  the  legislature  that 
any  candidate's  name  could  appear  in  the  offi- 
cial ballot  save  under  the  name  and  emblem 
of  the  party  or  nominating  body  by  whom  he 
was  put  in  nomination,  for  otherwise  the  use 
of  the  party  names  and  emblems,  so  carefully 
provided  for  in  the  act,  wooid  become  compara- 
tively unimportant  The  purpose  of  an  em- 
blem is  to  "designate  and  distingoish  all  the 
candidates  of  the  same  political  party  or  in- 
dependent body."  Section  56.  The  same  sec- 
tion declares  that  If  any  political  party  or  In- 
dependent body  makes  no  nomination  for  a 
state  office,  but  shall  nominate  tor  an  office 
to  be  filled  by  the  voters  of  a  district  of  the 
state,  an  emblem  shall  be  selected  to  "desig- 
nate and  distinguish  the  candidates  of  that  po- 
litical party  or  Independent  body  who  are 
named  in  such  certificate."  The  provisions  of 
section  81  have  been  alluded  to.  I  am  of  the 
opinion  that  the  clerk,  in  printing  in  the  column 
of  the  Regular  Democratic  party  of  Queens 
county  the  names  of  the  candidates  for  state 
and  judicial  offices  of  the  Democratic  party. 


transcended  his  authority,  and  that  the 'courts 
below  erred  hi  their  decision  on  the  merits.  I 
do  not  refer  to  the  questions  of  procedure, 
since  neither  party  has  argued  any  question 
except  the  one  above  considered.  The  order 
should  be  reversed,  but  without  costs  to  either 
party.   All  concur.    Order  reversed. 


a«8  Ind.  im 
PEOPLHJ  ex  rel.  HIRSH  v.  WOOD  et  aJ. 
(Court   of  Appeals  of   New   York.   Dec.   19, 
1895.) 

EUMTIOMS— BiXIATS— HlSTAKB  n«  PaBPAaATIOK— 

Marked  Bali/}te. 

1.  The  election  law  (Act  1895.  c.  810.  1 105) 
provides  that  none  "but  ballots  jprovided  in  ac- 
cordance with  the  provisioDS  of  this  act  shall 
be  counted."  The  act  provides  tor  the  prep- 
aration of  an  official  ballot^  and  also  for  the 
use  of  sabstituted  UDofficial  ballots  io  certain 
contingencies.  Held,  that  section  l06  did  not 
prohibit  the  connting  of  official  ballots  improp- 
erly prepared  by  reason  of  the  insertion  in  the 
column  of  a  faction  of  a  political  party  nomi- 
nating only  candidates  for  local  offices  of  the 
nominees  of  the  regnlar  party  for  the  state 
offices. 

2.  Official  ballots,  Improperly  prepared  by 
reason  of  the  Insertion  In  the  column  of  a  fac- 
tion of  a  political  party  nominating  only  can- 
didates for  local  offices  of  the  nomuiees  of  the 
refrnlar  jparty  for  state  offices,  are  not  "marked 
ballots.*'^ 

Appeal  from  supreme  court,  special  term. 
Queens  county. 

Application  by  Hugo  Hirsh  for  a  writ  of 
mandamus.  From  an  order  of  the  general 
term,  filed  without  opinion,  affirming  the  or- 
der of  the  special  term  (36  N.  7.  Supp.  19) 
denying  the  writ,  relator  appeals.    Affirmed. 

Henry  A.  Monfort  for  appellant.  Klihn 
Root  and  Harrison  S.  Moore,  for  respond- 
ents. 

ANDREWS,  0.  J.  This  appeal  is  from  an 
order  denying  the  relator's  motion  for  a  writ 
of  mandamus  requiring  the  county  board  of 
canvassers  of  Queens  county  in  canvassing 
the  votes  cast  in  the  county  at  the  last  gen- 
eral election  to  reject  from  the  count  all 
votes  cast  for  Justices  of  the  supreme  court 
at  the  election  by  means  of  or  by  voting  the 
ticket  of  the  "Regnlar  Democratic  Party  of 
Queens  County,"  for  the  reason  that  no  nom- 
ination of  any  candidates  for  those  offices 
was  made  by  the  party,  and  that  no  vote 
for  any  candidates  for  those  offices  could 
legally  be  cast  by  the  nse  of  such  ticket 
The  moving  papers  allege  that  681  votes  of 
the  character  mentioned  were  cast  at  the 
election  In  10  election  districts  of  Queens 
county  by  the  oae  of  the  tickets  of  the  party 
named  for  Justices  of  the  supreme  court 
whose  names  were  printed  in  the  column  of 
that  party,  and  that  no  nomination  had  been 
made  by  that  party  of  candidates  for  those 
offices,  but  It  had  only  nominated  candidates 
for  connty  and  local  offices.  They  further 
show  that  in  many  other  election  districts 
In  the  county  similar  tickets  were  votedi, 
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and  that  "in  some  InstanceB  the  ballots  by 
which  said  votes  were  cast  appear  to  have 
been  objected  to,  and  a.ve  returned  as  mark- 
ed ballots."  The  facta  are  ondlaputed.  The 
Begular  Democratic  party  of  Queens  coun- 
ty was  a  faction  of  the  Democratic  party, 
and  dnly  nominated  local  candidates,  but 
made  no  nominations  for  state  or  Judicial 
offices.  The  county  clerk,  nevertheless,  taav- 
Ing  taiowledge  of  the  fact  that  that  party 
intended  to  support  the  candidates  of  the 
Democratic  party  for  state  and  Judicial  of- 
fices. Inserted  In  the  c^cial  ballot,  under  its 
party  name  and  emblem,  the  names  of  those 
candidates  as  well  as  the  names  of  the  lo- 
cal candidates  it  had  nominated.  We  liave 
decided  at  the  present  term,  in  the  case  In 
le  Madden,  42  N.  E.  534.  that  this  action  of 
the  clerk  was  unauthorized,  and  that  he  bad 
"no  right  to  Insert  In  any  party  column  any 
names  except  those  of  candidates  duly  nom- 
inated and  certified  by  such  party.  The 
question  is  presented  as  to  the  effect  of  such 
unauthorized  action  by  the  county  clerk  up- 
on the  votes  cast  for  Justices  of  the  supreme 
court  by  the  use  of  the  tickets  of  the  Regu- 
lar Democratic  party.  No  suggestion  is 
made  that  the  persons  who  voted  the  bal- 
lots were  not  duly-qualified  electors.  The 
ballots  used  were  official  ballots,  provided 
by  the  county  clerk,  whose  duty  it  was,  un- 
der the  law,  to  prepare,  print,  and  distribute 
them  to  subordinate  officials,  whose  duty  in 
turn  was  to  place  them  in  the  hands  of  the 
inspectors  of  election  of  each  election  district 
in  the  county  for  use  at  the  election.  The 
printed  Indorsements,  Including  the  authen- 
tication by  the  county  clerk  required  by  the 
election  law,  appear  In  due  form  on  the  out- 
side of  the  ballots.  The  ballots  were  regu- 
lar In  form  in  every  respect.  There  was 
nothing  within  or  upon  the  ballot  from 
which  a  voter  could  know  that  the  ballot 
was  not  made  up  in  exact  conformity  to  the 
law.  It  was  impossible  for  him  to  ascer- 
tain from  an  inspection  that  the  candidates 
for  state  and  Judicial  offices,  printed  in  the 
column  of  the  Regular  Democratic  party, 
had  not  been  regularly  nominated  by  that 
party,  or  that  the  clerk,  in  arranging  and 
printing  the  ballot,  bad  not  inserted  the 
names  with  full  authority.  The  effort  in 
this  proceeding  is  to  disfranchise  innocent 
voters  because  of  a  latent  defect  in  the  offi- 
cial ballot  furnished  by  the  state,  not  dis- 
cernible on  inspection,  which  ballot  they 
were  compelled  to  use;  the  defect  consist- 
ing in  the  unauthorized  Insertion  therein  by 
a  public  official,  charged  with  the  duty  of 
making  up  and  printing  the  ballots,  of  names 
of  candidates  In  a  party  column  not  duly 
nominated  by  such  party.  The  Intention  of 
the  voters  who  used  this  party  column  to 
express  their  choice  is  clear,  and  admits  of 
no  doubt.  Each  one  received  his  ballot  from 
the  Inspectors,  marked  it  with  the  cross  un- 
der the  party  name  and  emblem,  and  re- 
turned it  to  the  inspectors,  by  whom  it  wita 


d^oslted  In  the  box,  and  subsequently  count- 
ed. We  can  conceive  of  no  principle  which 
permits  the  disfranchisement  of  innocent 
voters  for  the  mistake,  or  even  the  willful 
misconduct,  of  election  officers  In  performing 
the  duty  cast  upon  them.  The  object  of 
elections  is  to  ascertain  the  popular  will,  and 
not  to  tbwart  it  The  object  of  election  laws 
is  to  secure  the  rights  of  duly-qualified  elect- 
ors, and  not  to  defeat  them.  Statutory  reg- 
ulations are  enacted  to  secure  freedom  of 
choice  and  to  prevent  fraud,  and  not  by  tecb- 
nlcal  obstructions  to  make  the  right  of  vot- 
ing insecure  and  difficult  There  can  be  no 
Justification  for  the  dalm  in  this  case  to  dis- 
franchise the  681  voters  in  Queens  county 
who  voted  for  state  and  Judicial  officers  by 
using  the  party  ticket  and  emblem  of  the 
Regular  Democratic  party  of  Queens  coun- 
ty, unless  by  force  of  some  imp^ative  pro- 
vision of  statute,  which  admits  of  no  other 
construction.  It  is  claimed  that  such  a  pro- 
vision is  found  in  section  106  of  the  am^ida- 
tory  act  (chapter  810  of  the  Laws  of  1885), 
which  declares  that  "no  ballot  without  the 
official  indorsement  shall  be  allowed  to  be 
deposited  in  the  ballot  box  except  as  provld-l 
ed  by  sections  89  of  the  Section  law,  and 
109  of  this  act  and  none  but  baUota  provid- 
ed in  accordance  with  the  provisions  of  this 
act  shall  be  counted."  This  clause  was  de- 
signed to  enforce  the  new  system  of  the  offi- 
cial ballot  It  prohibits  the  deposit  as  well 
as  the  coimtlng  of  any  but  official  ballots,' 
or  the  unofficial  ballots  autborized  to  be  is- 
sued in  the  exigencies  contemplated  by  sec- 
tion 89  of  the  election  law  and  section  109 
of  the  act  of  1895.  The  words,  "none  but| 
ballots  provided  in  accordance  with  the  pro- 
visions of  this  act  shall  be  counted,"  plain- 
ly mean  the  ballots  provided  for  use  by  the 
public  officials  charged  with  that  duty,  and 
substituted  ballots,  authorized  in  certain  con- 
tingencies to  be  provided  and  used  in  the 
cases  specified  In  the  sections  referred  to. 
One  of  these  sections  (section  89  of  the  elec- 
tion law)  expressly  makes  it  the  duty  of  a 
town  or  city  clerk  to  prepare  substituted  bal- 
lots where  the  regular  ballots  have  not  been 
delivered  or  have  been  lost  ae  destroyed. 
The  other  section  referred  to  (section  109  of 
the  law  of  1896)  permits  unofficial  ballots  to 
be  used  when  official  ballots  are  not  provided 
or  shall  be  exhausted.  This  section  does  not 
require  that  the  ballots  authorized  thereby 
shall  be  provided  by  an  official.  If  the  In- 
dividual voter  may,  under  the  section  (as 
seems  to  be  the  case),  prepare  his  own  bal- 
lot the  word  "provided,"  in  the  clause  quot- 
ed, is  not  the  most  apt  to  embrace  such  a 
ballot  But  the  unofficial  ballots  autborized 
to  be  used  under  section  109  are  required  to 
be,  "as  nearly  as  practicable.  In  the  form  of 
the  official  ballot"  In  the  other  cases  some 
public  official  provides  the  ballot;  under  seo- 
tion  109  the  voter  may  provide  it  There  is 
some  obscurity  In  the  interpretation  of  the 
clause  quoted  from  section  105,  but,  having 
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In  yiew  Its  main  purpose  to  enforce  the  use 
of  official  ballots,  with  the  exceptions  stat- 
ed, the  prohibition  against  counting  refers  to 
ballots  provided  by  the  state,  and  having 
ofBcial  sanction,  and  the  unofficial  ballots  au- 
thorized by  the  sections  mentioned.  It  is 
Impossible  to  suppose  that  the  legislature 
used  the  word  "provided"  as  synonymous 
with  "prepared,"  so  as  to  visit  upon  voters 
a  forfeiture  of  the  franchise  if  an  official 
should  make  any  departure  in  preparing  the 
ballot  from  the  strict  authority  conferred  up- 
on him. 

There  is  no  ground  for  claiming  that  the 
681  ballots  were  marked  ballots.  They  were 
not  objected  to  on  this  ground  at  the  can- 
vass by  the  Inspectors  of  election,  and  this 
is  essential  in  order  to  subsequently  raise 
the  question.  Section  118,  Election  Law. 
But,  if  the  objection  had  been  made,  it 
would  have  been  unavailing.  The  681  bal- 
lots as  printed  were  identical  with  all  the 
ballots  cast  at  the  election.  It  might  be 
possible,  as  is  claimed,  to  ascertain  on  a 
count  how  many  persons  who  voted  the 
ticket  of  the  Regular  Democratic  party  vot- 
ed for  the  candidates  for  state  and  judicial 
offices  of  the  Democratic  party,  and  there- 
by the  strength  of  the  faction  could  be  ap- 
proximately known.  But  the  same  Informa- 
tion would  have  been  obtained  If  the  ticket 
of  the  Regular  Democratic  party  had  con- 
tained only  the  names  of  the  local  candi- 
dates, and  the  voters  had  marked  the  names 
of  the  state  and  judicial  candidates  on  the 
Democratic  ticket.  A  ballot  furnished  by 
the  state  Is  not  a  marked  ballot,  within  the 
law,  because  of  any  irregularity  in  making 
It  up  or^prlntlng  It  Upon  the  merits,  we 
think  the  decisions  of  the  courts  below  were 
clearly  right.  Tills  leads  to  an  affirmance 
of  the  order  appealed  from,  and  it  becomes 
unnecessary  to  consider  the  question  wheth- 
er, under  the  statute,  the  form  of  an  official 
ballot  or  any  mistake  of  the  clerk  In  ar- 
ranging or  printing  the  names  of  candidates, 
or  as  to  the  contents  of  a  party  column,  can 
be  raised  after  an  election  has  been  held, 
or  the  further  question  whether  a  manda- 
mus may  Issue  to  compel  a  board  of  can- 
vassers to  reject  ballots  regular  on  their 
fa«e.  We  leave  these  questions  to  be  here- 
after determined  in  case  a  necessity  should 
arise  for  their  decision.  The  order  of  the 
general  term  should  be  affirmed,  with  costs. 
All  concur.     Order  affirmed. 


(148  N.  T.  XSO) 

PEOPLE  ex  rel.  FONDA  v.  MORTON  et  al. 
(Court  of  Appeals  of  New  York.    Jan.  7,  1896.) 

OrKioB  AND  Officebs  —  Discharge  —  Union 
Soldiers. 
Laws  1894,  c.  716,  amending  Laws  1884, 
C.  812,  providing  for  the  giving  of  preferences 
to  Union  soldiers  in  all  public  departments,  and 
thnt  the  person  having  the  power  of  appoint- 
ment shall  have  the  power  of  removal  for  in- 
competency and  conduct  inconsistent  with  the 


position  held  by  the  onploy^  does  not  prevent 
a  Union  soldier  from  being  discharged  for  in- 
competency or  misconduct  without  a  bearing. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Proceedings  on  the  relation  of  Fred  P. 
Fonda  against  Levi  P.  Morton  and  others  for 
a  writ  of  mandamus.  From  an  order  of  the 
general  term,  without  opinion,  affirming  an 
order  of  the  special  term  denying  the  writ, 
relator  appeals.    Affirmed. 

F.  M.  Danaber,  for  appellant  Henry  G. 
Nevitt,  for  respondents. 

ANDREWS,  0.  J.  The  relator,  an  hon- 
orably discharged  Union  soldier,  was  appoint-, 
ed  on  the  29tb  of  January,  1888,  an  orderly 
in  the  capitol  at  Albany,  at  a  salary  of  $6& 
a  month,  and  continued  to  act  as  orderly  un-, 
til  the  28th  of  February,  1895,  when  he  wa» 
discharged  by  the  superintendent  of  public 
buildings,  with  the  approval  of  the  trustees, 
consisting  of  the  governor  of  the  state,  the' 
lieutenant  governor,  and  the  speaker  of  the 
assembly.  His  duties  were  to  wash  and 
clean  floors,  and  to  act  as  policeman  and 
guide  in  the  capitol.  After  his  discharge  he 
applied  for  a  peremptory  writ  of  mandamus 
directing  his  reinstatement  in  his  position, 
claiming  that  his  discharge  was  unlawfuL 
It  appeared  from  the  return  to  his  applica- 
tion tliat  he  was  discharged  for  cause,  or, 
as  stated  therein,  for  "Incompetency  and 
conduct  inconsistent  with  said  position." 
The  relator,  without  denying  the  fact  so  al- 
leged in  the  return,  insisted,  notwithstand- 
ing, that  he  was  entitled  to  the  peremptory 
writ,  and  the  fact  so  returned  must  be  taken 
as  true  in  this  proceeding.  The  discharge  of 
the  relator  was  not  preceded  by  formal  char- 
ges, or  by  notice  to  the  relator,  or  an  oppor- 
tunity to  be  heard  as  to  the  cause  of  his 
dismissal.  This  presents  the  only  question  in 
the  case,— whether  the  relator  was  entitled 
to  a  notice  and  hearing  before  he  could  be 
removed.  By  section  4,  subd.  3,  of  the  pub- 
lic building  law  (chapter  227  of  the  Laws  of 
1893)v  which  was  a  substantial  re-enactment 
of  chapter  349  of  the  Laws  of  1883,  the 
superintendent  of  public  buildings  Is  author- 
ized, "subject  to  approval  of  the  trustees, 
to  appoint  all  persons  necessary  in  the  main- 
tenance department  of  the  public  buildings 
and  grounds  under  his  charge,  and  suspend 
and  remove  any  of  them,  and  prepare  rales 
and  regulations  for  their  government"  In 
the  appropriation  bills  passed  by  the  legis- 
lature in  each  successive  year,  commencing 
with  1886,  there  was  inserted  In  the  clause 
making  an  appropriation  for  the  care  of  the 
public  buildings,  the  salary  of  the  superin- 
tendent, and  the  services  of  orderlies  and 
watchmen,  and  other  expenses,  a  proviso 
that  the  orderlies  and  watchmefi  who  should 
receive  any  portion  of  the  money  so  appro- 
priated "shall  be  persons  who  are  citizens 
of  the  state  of  New  York,  and  who  served 
in  the  Union  army  or  navy  during  the  late 
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■war,  and  bare  beon  honorably  discharged 
therefrom;  and  such  honorably  discharged 
persona  shall  not  be  subject  to  civil  service 
rules  of  examination."  Laws  1886,  p.  650. 
If  there  was  no  other  legislation  affecting 
the  present  question,  the  right  to  discliarge 
orderlies  employed  in  the  capitol,  summarily, 
would  admit  of  no  question.  The  power  to 
remove  employes  is  given,  in  express  terms, 
by  the  public  building  act,  to  the  superin- 
tendent, with  the  approval  of  Uie  trustees, 
without  qualification;  and,  even  in  the  ab- 
sence of  such  specific  power,  the  rule  is  well 
settled  that  the  power  to  appoint  to  the  pub- 
lic service  carries  with  it,  to  the  appointing 
power,  in  the  absence  of  limiting  words  or 
of  a  fixed  term,  the  right  to  remove  the  ap- 
pointee at  pleasure.  People  v.  Robb.  126 
N.  Y.  180,27  N.  B.  267,  and  cases  dted. 

But  the  relator  relies  upon  chapter  716  of 
the  Laws  of  1894,  which  was  an  act  amend- 
ing chapter  312  of  the  Laws  of  1884,  enUtled 
"An  act  respecting  the  employment  of  hon- 
orably discharged  Union  soldiers  and  sailora 
in  the  public  service  of  the  state  of  New 
Tork,"  as  containing  a  limitation  upon  the 
power  of  removal  of  Union  soldiers  and  sail- 
ors employed  in  the  public  service,  applicable 
to  the  position  of  the  relator.  The  original 
act  of  1884  related  to  preferences  in  public 
omployment  only,  and  declared  that  honor- 
ably discharged  Union  soldiers  and  sailors, 
not  lucapaciated^  and  possessing  the  requisite 
<]uaIIficationB,  should  be  preferred  for  ap- 
pointment and  employment  In  the  public  de- 
partments and  upon  ail  public  worlds  of  the 
state.  This  act  was  amended  by  chapter  4G4 
of  the  Laws  of  1887  by  extending  It  so  as 
to  subject  cities,  towns,  and  villages  to  the 
same  rule,  and  a  section  was  added  enjoin- 
ing upon  all  officials  and  persons  possesshig 
the  power  of  appointment  a  faithful  com- 
pliance with  the  act  The  obligation  to 
give  preference  was,  after  the  passage  of 
the  original  act  and  the  amendment  of  1887, 
and  cognate  acts,  sought  to  be  enforced  in 
the  courta  by  Union  soldiers,  applicants  for 
appointment  to  public  office;  among  others, 
by  an  applicant  for  the  office  of  superintend- 
ent of  pubic  works  of  a  village  (People  v. 
Village  of  Saratoga  Springs,  54  Hun,  16,  T 
N.  Y.  Supp.  123);  for  employment  as  court 
«rier  (People  v.  Wendell,  67  Hun,  3G2,  10 
N.  ¥.  Supp.  S87);  for  the  office  of  village  at- 
torney (People  V.  VHIaKe  of  Little  Falls  [Sup.] 
8  N.  T.  Supp.  612,  960);  collector  of  taxes 
(People  V.  Barden  [Sup.]  Id.  900):  health  in- 
spector (People  V.  Summers  [Sup.]  9  N.  Y. 
Supp.  700);  and  in  other  cases.  These  at- 
tempts generally  failed.  The  relator  in  such 
an  application  could  not  show  that  be  was 
entitled  in  preference  to  other  Union  soldiers, 
and  the  decision  of  the  appointing  power  as 
to  fitness,  actual  or  relative,  must  generallv, 
from  the  nature  of  the  case,  be  final.  This 
court  in  People  v.  Lathrop,  142  N.  T.  113, 
86  N.  B.  805,  had  occasion  to  consider  wheth- 
er the  act  of  1884,  giving  preferences  in  pub- 


lic employments  to  Union  soldiers  and  sail- 
ors, limited  the  power  of  removal  of  a  Union 
soldier,  who  held  a  public  employment;  and 
the  court  held  that  It  affixed  no  restriction 
on  this  power,  and  in  no  way  affected  the 
power  of  removal,  as  it  existed  independently. ' 
of  the  act  The  amendment  of  1894  for  tha 
first  time  introduced  into  the  act  a  restric*. 
tion  on  the  power  of  removal  of  Union  sol-' 
diers  and  sailors  employed  in  the  public  serv*^' 
lea  The  first  section  of  the  act  of  18S4  was 
amended  so  as  to  read  as  follows:  "Section 
1.  In  every  public  department  and  upon  all 
the  public  works  of  the  state  of  New  Yorlc,! 
and  of  the  cities,  towns  and  villages  thereof,' 
and  also  In  non-competitive  examinations  un- 
der the  civil  service  rules,  laws  or  regula*' 
tlons  of  the  same,  wherever  they  apply,  hon-' 
orably  discharged  Union  soldiers  and  sailora 
shall  be  prefen-ed  for  appointment  and  em- 
ployment; age,  loss  of  limb  or  other  physical 
Impairment  which  does  not  in  fact  incapac- 
itate, shall  not  be  deemed  to  disqualify  them, 
provided  they  possess  the  business  capacity, 
necessary  to  discharge  the  duties  of  the  posi- 
tion Involved.  And  in  all  cases  the  person 
having  the  power  of  employment  or  appoint- 
ment, unless  the  statute  provides  for  a  defl> 
nite  term,  shall  have  the  power  of  removal 
only  for  Incompetency  and  conduct  incon- 
sistent  with  the  position  held  by  the  employ^ 
or  appointee;  and  In  case  of  such  removal 
or  such  refusal  to  allow  the  preference  pro- 
vided for  in  this  act  of  and  for  any  such 
honombly  discharged  Union  soldier,  or  sailor, 
or  marine,  for  partisan,  political,  personal  or 
other  cause  except  Incompetency  and  conduct 
Inconsistent  with  the  position  so  held,  such 
soldier,  sailor  or  marine  so  wrongfully  remov- 
ed  or  refused  such  preference,  shall  have  a 
right  of  action  In  any  court  of  competent  Juris- 
diction for  damages  as  for  an  act  wrongfully 
done,  in  addition  to  the  existing  right  of 
mandamus;  the  burden  of  proving  such  in- 
competency and  inconsistent  conduct  as  a 
question  of  fact,  shall  be  upon  the  defendant 
But  the  provisions  of  this  act  shall  not  be 
construed  to  apply  to  the  position  of  private 
secretary  or  deputy  of  any  official  or  depart- 
ment or  to  any  other  person  holding  a  strict- 
ly confidential  position."  It  is  apparent  that 
the  legislation  culminating  in  the  act  of 
1894  has  notliing  primarily  to  do  with  what 
is  called  th«  "civil  service  system."  It  was 
intended  to  create  a  privileged  class,  entitled 
to  preferential  employment  in  subordinate 
positions  In  the  public  service,  the  foundation 
of  the  preference  being  meritorious  service 
as  soldiers  and  sailors  in  the  war  for  the 
preservation  of  the  Union.  The  original  act 
which  provided  for  a  preference  only  in  the 
original  appointment  or  employment  but 
gave  no  security  of  tenure,  was  supplement- 
ed in  this  respect  by  the  amendment  of  1894. 
The  legislation  as  It  now  stands  not  only 
gives  a  preference  in  public  appointments 
and  employments  to  Union  soldiers  and  sail- 
ors, but  makes  the  appointees  Irremovable 
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ezoq;>t  apon'fhe  paiUcalar  gronndB  specified. 
The  removal  clause  was  Intended  to  prevent 
Interference  with  their  tenure  for  political  or 
partisan  or  personal  reasons.  But  the  stat- 
ute recognized  the  principle  that  incompetent 
persons,  or  those  whose  conduct  was  Incon- 
sistent with  the  discharge  of  their  duties, 
should  not  be  retained  In  the  public  service, 
however  meritorious  their  prior  service  may 
have  been.  The  statute  operates  as  a  limita- 
tion upon  the  power  of  removal,  which  must 
be  observed  by  the  officers  or  body  having 
the  appointing  power,  and  it  enacts  special 
remedies  for  Its  violation. 

In  the  present  case  the  removal  was  made 
for  the  cause  specified  in  the  statute,  and 
nothing  appears  upon  the  record  tending  to 
show  that  the  power  was  not  exercised  in 
good  fftlth,  and  in  the  public  interest.  The 
claim  that  the  relator  wau  entitled  to  prior 
notice  and  bearing  is  not  supported  by  any 
language  in  the  act.  If  he  was  so  entitled. 
It  results  from  some  general  rule  of  law 
implied  from  the  fact  that  the  power  of  re- 
moval was  not  unrestricted,  but  could  only 
be  exercised  for  the  causes  specified.  It  is 
important  to  notice  the  scope  of  such  an 
implication,  if  It  exists  under  the  statute  in 
question.  The  act  applies  to  employ^  of 
every  grade  in  the  public  service  or  on  the 
public  works  of  the  state,  and  the  cities, 
towns,  and  villages  thereof.  The  preference 
is  given,  not  only  in  clerical  or  other  ral)- 
ordinate  positions,  but  to  every  person  seek- 
ing public  employm«it  as  a  latwreV  on  the 
canals,  or  on  the  streets  of  a  city,  or  In  any 
capacity,  however  bumble.  If  employment 
once  secured  can  only  be  terminated  after  a 
notice  and  hearing,  and  something  akin  to  a 
formal  adjudication  upon  evidence,  the  sys- 
tem would  become  almost  Intolerable.  Many 
things  difllcult  to  define  In  words,  which 
show  incompetency  In  an  employe,  or  disre- 
gard of  his  duty,  and  which  would  Justify 
dismissal  in  the  mind  of  a  reasonable  em- 
ployer, would  often  elude  a  formal  investiga- 
tion. There  are  many  statutes  on  the  statute 
book  relating  to  the  employment  and  re- 
moval of  police  officers,  clerics,  and  employes 
in  municipalities,  which  expressly  or  by  im- 
plication require  that  the  power  of  removal 
shall  only  be  for  cause,  after  notice  and  hear- 
ing of  the  person  whose  removal  is  contem- 
plated. The  practice  of  legislation  in  this 
state  has  been  to  Insert  a  provision  for  notice 
and  hearing  when  this  has  been  intended. 
City  of  New  Yorit  Consolidation  Act  (Laws 
1873,  c.  385,  I  25);  Id.  c.  410  (Laws  1882,  §§ 
250,  272,  314);  City  of  Brookyln  (Laws  1888, 
c.  583,  tit  22,  S  29);  City  of  Buffalo  (Laws 
1870,  c.  619,  tit  13,  8  3).  The  acts  cognate 
to  the  act  of  1894,  viz.  chapter  119  of  the 
Laws  of  1888  and  chapter  677  of  the  Laws 
ot  1892,  restricting  the  power  of  removal  of 
Ubion  soldiers  or  sailors  holding  official  em- 
ployment in  cities  and  counties,  contain  a 
provision  that  removals  shall  not  be  made 
"except  for  cause  shown  after  a   hearing 


had."  In  view  of  the  course  of  legislation, 
and  the  scope  of  the  act  of  1894,  we  are  of 
opinion  tliat  the  legislature  Intentionally 
omitted  to  insert  a  similar  provision  in  the 
statute  in  question. 

We  concur  In  the  conclusion  of  the  general 
term  that  the  legislature,  having  prescribed 
the  grounds  of  removal  in  the  act  of  1894. 
left  It  to  the  removing  power  to  determine 
whether  the  facts  existed  which  authorized 
a  removal,  subject  to  responsibility  for  any 
willful  or  perverse  action,  and  that  no  notice 
Is  required  to  \>e  given  to  the  person  whose 
removal  is  contemplated,  before  the  power 
can  be  exercised.  The  order  should  be  af- 
firmed.   All  concur.    Order  affirmed. 


PBOPLB  ex  reL  O'CONNOR  r.  MORTON 

et  aL 
(Court  of  Appeals  of  New  Tork.     Jan.  7, 1S96.) 

Appeal  from  supreme  court,  general  term. 
Third  department. 

Proceedings  on  the  relation  of  John  T.  O'Con- 
nor agaioBt  Levi  P.  Morton  and  others  for  a 
writ  of  mandamus.  From  an  order  of  the  gen- 
eral term  affirming  an  order  of  the  special  term 
denying  the  writ,  relator  appeals.     Affirmed. 

F.  M.  Danaher,  for  appellant.  Henry  G. 
Nevitt,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  People  e*  rel.  Fonda  v.  Same  Defendants, 
42  N.  £.  638. 


PEOPLE  ex  rd.  BOR8T  v.  MORTON  et  al. 
(Court  of  Appeals  of  New  York.     Jan.  7, 1896w) 

Appeal  from  supreme  court  general  term. 
Third  department 

Proceedings  on  the  relation  of  Peter  E.  Borst 
against  Lot!  P.  Morton  and  others  for  a  writ 
of  mandamus.  From  an  order  of  the  general 
term  affirming  an  order  of  the  special  term 
denying  the  writ,  relator  appeals.     Affirmed. 

F.  M.  Danaher,  for  appellant.  Henry  O. 
Nevitt  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  People  ex  rel.  Fonda  v.  Same  Defendants,  42 
N.  E.  538.    All  concur.    Orders  affirmed. 


(US  N.  T.  14» 

BLLERSON  v.  WB8T00TT  et  aL 

(Court  of  Appeals  of  New  York.     Jan.  7,' 1896.) 

WiU4— Right  of  Leoatbb— Kiixins  Tistatob— 
Paktition. 

1.  The  killing  of  testator  by  a  devisee  for 
the  purpose  of  realizing  nnder  a  will  does  not 
render  the  devise  void,  but  merely  authorixes 
equity  to  deprive  the  devisee  of  the  fruits  of 
his  iniquity. 

2.  Since  the  killing  of  testator  by  a  devisee 
does  not  render  the  devise  void,  an  heir  at  law 
cannot,  in  partition,  recover  on  proof  that  the 
defviEoe  killed  testator,  under  Code  Civ.  Proc. 
§  1537,  providing  that  a  person  claiming  an  la- 
terest  in  land  as  heir  may  sue  for  partition  not- 
withstanding an  apparent  devise  to  another,  but 
plaintiff  mnat  prove  the  devise  void.  84  N.  T. 
SuK>.  813,  reversed. 

Appeal  from  supreme  court,  general  terra. 
Fourth  department 
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Action  by  Catherine  C.  Elleraon  against 
Elizabeth  P.  Westcott  and  others.  From  a 
Judgment  of  the  general  term  (31 N.  T.  Sapp. 
813)  reversing  an  order  of  tbe  special  term 
denying  plaintlflTs  motion  to  amend,  defend- 
ants appeal.    Reversed. 

The  plaintiff,  claiming  as  one  of  tbe  heirs 
of  her  brother,  Munroe  Westcott,  who  died 
May  9,  18!>1,  seised  of  several  parcels  of  real 
estate,  in  November,  1893,  commenced  this 
action  for  partition.  In  her  complaint  she 
alleges  that  she  and  the  children  of  a  de- 
ceased sister  were  the  only  heirs  at  law  of 
her  deceased  brother.  The  complaint  sets 
out  a  paper  purpoi-tlng  to  be  tbe  will  at  Mun- 
iMe  Westcott,  bearing  date  April  9,  1890,  and 
alleges  that  it  had  been  admitted  to  probate 
as  bis  will  In  the  proper  county.  By  this 
instrument  tbe  testator  gives  his  personal 
property  remaining  after  payment  of  bis 
debts  to  his  wife,  Elizabeth  Pope  Westcott, 
absolutely,  and,  after  making  certain  specific 
devises,  gives  the  use  of  all  the  residue  of 
bis  real  estate  to  her  for  her  life,  and  the  re- 
mainder after  her  deatb  to  the  defendant 
Cora  P.  Ganung,  for  the  founding  and  en- 
dowment of  a  hospital.  It  Is  alleged  In  the 
complaint  that-  the  two  executors  named  in 
the  will,  ibcluding  Elizabeth  Pope  Westcott, 
are  in  possession  of  the  real  and  personal 
property  left  by  the  testator,  claiming  pos- 
session as  such  and  as  devisees  and  legatees 
under  the  alleged  will.  Tbe  original  com- 
plaint based  the  right  of  the  plaintiff  to  bring 
the  action  upon  the  averments  that  the  will 
was  not  legally  published;  that  the  testator 
was  Incompetent  to  make  a  will;  that  it  was 
procured  by  the  fraud  and  undue  influence 
of  Elizabeth  Pope  Westcott  and  Cora  Ganung, 
the  executors  and  principal  beneficiaries  un- 
der the  will;  that  it  was  void  for  uncer- 
tainty, and  that  its  provisions  were  In  contra- 
vention of  the  statute  of  trusts  and  perpetui- 
ties. The  plaintiff  joined  as  defendants, 
among  others,  the  devisees  and  legatees  un- 
der the  will  and  the  children  and  heirs  of  her 
deceased  sister,  and  demanded  Judgment,  de- 
claring the  alleged  will  to  be  void,  and  that 
It  be  set  aside,  and  that  the  plaintiff  and  bet 
nieces,  the  children  of  her  deceased  sister, 
be  adjudged  to  be  lawful  owners  of  the  real 
estate  left  by  the  testator,  and  that  partition 
be  decreed,  etc.  After  issue  had  been  Joined, 
the  plaintiff  made  a  motion  at  special  term  to 
amend  her  complaint,  which  motion  has  given 
rise  to  this  appeal.  The  amendment  sought 
was  to  permit  her  to  allege,  in  substance,  that 
the  defendant  Elizabeth  P.  Westcott,  for  the 
purpose  of  realizing  the  benefits  given  her  by 
the  will,  caused  the  death  of  the  testator  by 
the  administration  of  poison  or  by  other 
means.  The  special  term  denied  tbe  motion, 
but  Its  order  was  reversed  by  the  general 
term,  and  from  the  order  of  reversal  this  ap- 
peal la  taken. 


Isaac  H.  Maynard,  for  appellantB. 
Wales,  for  respondent. 


P. 


ANDREWS,  0.  J.  (after  stating  the  facts). 
Tbe  plaintiff  and  the  defendants  Elizabeth 
P.  Westcott  and  Cora  P.  Ganung  were  never 
tenants  In  common  or  Joint  tenants  of  the  real 
property  sought  to  be  partitioned.  The  plain- 
tiff claims  title  as  one  of  the  heirs  at  law  of 
the  testator,  Munroe  Westcott  The  record 
title  Is  by  the  will  in  the  defendants  named 
and  others.  If  the  will  is  given  full  effect, 
the  plaintiff  has  no  title  to  or  Interest  in  the 
land.  The  land,  at  the  commencement  of  the 
action,  was  in  the  possession  of  the  executors 
In  their  character  as  such,  or  as  devisees  un- 
der the  wilL  Tbe  action  of  partition  Is  given 
when  two  or  more  persons  bold  and  are  In 
possession  of  real  property  as  Joint  tepants 
or  tenants  In  common.  Code,  |  1532.  The 
plaintiff,  not  being  In  possession,  and  not  sus- 
taining the  relation  of  tenant  In  common  or 
Joint  tenant  to  the  defendants  who  were  In 
possession,  cannot  maintain  an  action  for  par- 
tition unless  by  reason  of  the  exception  con- 
tained in  section  1537  of  chapter  14,  tit  1, 
art  2,  of  the  (jode,  relating  to  actions  for 
partition.  That  section  is  as  follows:  "A 
person  claiming  to  be  entitled  as  a  Joint  ten- 
ant or  a  tenant  in  common,  by  reason  of  be- 
ing an  heir  of  a  person  who  died  holding,  and 
In  possession  of,  real  property,  may  maintain 
an  action  for  the  partition  thereof,  whether 
he  is  In  or  out  of  possession,  notwithstanding 
an  apparent  devise  thereof  to  another  by  the 
decedent  and  possession  under  such  devise. 
But  in  such  an  action  the  plaintiff  must  al- 
lege and  establish  that  the  apparent  devise  Is 
void."  This  section  is  a  substantial  re-enact- 
ment of  section  2  of  chapter  238  of  the  Laws 
of  1853.  entitled  "An  act  relative  to  disputed 
wills."  If  the  fact  stated  In  the  proposed 
amendment,  to  the  effect  that  the  defendant 
Elizabeth  P.  Westcott  caused  the  death  of  the 
testator  by  poisoning  or  other  felonious  means 
to  enable  her  to  come  into  possession  of  the 
estate  devised  to  her,  would,  if  proved,  make 
the  devise  to  her  void,  the  court  had  power 
to  permit  the  amendment  to  be  made,  and 
the  denial  of  the  motion  at  special  term, 
which  was  put  on  the  want  of  power,  was 
erroneous.  If,  on  tbe  other  hand,  conceding 
that  the  fact  sought  to  be  introduced  by 
amendment  was  true,  nevertheless  the  devise 
to  the  testator's  wife  was  not  thereby  ren- 
dered void,  the  issue  tendered  could  not  be 
tried  In  a  i)artItlon  action.  The  plaintiff  re- 
lies upon  the  case  of  RIggs  v.  Palmer,  115 
N.  Y.  614.  22  N.  E.  188,  as  establishing  that 
where  a  legatee  or  devisee  under  a  will,  to 
prevent  a  revocation  or  to  anticipate  tbe  en- 
joyment of  the  benefit  conferred,  puts  the  tes- 
tator to  death,  the  felonious  act  makes  the 
legacy  or  devise  void.  We  think  this  conten- 
tion Is  not  Justified  by  that  case.  That  was 
an  action  by  an  heir  at  law  of  a  testator 
against  a  devisee  and  legatee  who  had  mur- 
dered the  testator  to  obtain  the  possession  of 
the  property  given  him  by  the  will,  to  cancel 
the  provisions  for  bis  benefit,  and  to  have  It 
adjudged  that  he  was  not  entitled  to  take  un- 
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der  tbe  will,  or  to  share,  as  distribntee  or 
otherwise,  In  the  estate  of  the  testator;  and 
the  relief  was  gn^anted.  But  the  court  did  not 
decide  that  the  will  was  void.  A  will  may 
be  void  for  many  reasons.  It  may  not  have 
been  executed  with  the  forms  required  by 
law.  It  may  dispose  of  the  property  upon 
limitations  In  contravention  of  law.  The  tes- 
tator may,  by  reason  of  alienage  or  other  In- 
caiMCity,  be  Incapable  of  making  a  will.  The 
statute  may  interpose  a  prohibition  against 
devises  or  bequests  to  certain  persons  or  cor- 
porations, or  affix  limitations;  and  wills  made 
in  violation  of  the  statute  will  be  void,  either 
In  whole  or  partially.  Hall  v.  Hall,  81  N. 
Y.  130.  A  will  may  be  procured  by  fraud  or 
undue  Influence,  and,  if  this  is  established, 
the  will  is  void,  because  It  ia  not  in  law  the 
act  of  the  testator. 

But  the  case  presented  by  the  fact  sought 
to  be  introduced  by  the  amendment  to  the 
complaint  in  this  action  does  not  show,  or 
tend  to  show,  that  the  will  was  void.  It  al- 
leges neither  incompet^icy  on  the  part  of  the 
testator,  nor  any  defect  in  the  execution  of 
the  will,  nor  that  the  devise  to  the  testator's 
wife  was  in  contravention  of  any  statute,  nor 
that  it  was  procured  by  fraud  or  undue  in- 
fluence, nor  that  the  wife  was  under  any  In- 
capacity to  take  and  hold  property  by  will. 
If  the  fact  sought  to  be  incorporated  in  the 
complaint  can  be  established,  Klggs  v.  Palm- 
er is  an  authority  that  a  court  of  equity  will 
Intervene,  and  deprive  her  of  the  benellt  of 
the  devise.  It  will  defeat  the  fraud  by  stay- 
ing her  hand  and  enjoining  her  from  claim- 
ing under  the  will.  But  the  devise  took  ef- 
fect on  the  death  of  the  testator,  and  trans- 
ferred the  legal  title  and  right  given  her  by 
the  will.  The  relief  which  may  be  obtained 
against  her  is  equitable  and  injunctive.  The 
court,  in  a  proper  action,  will,  by  forbidding 
the  enforcement  of  a  legal  right,  prevent  her 
from  enjoying  the  fruits  of  her  iniquity.  It 
will  not  and  cannot  set  aside  the  will.  That 
is  valid,  but  it  will  act  upon  facts  arising  8ut>- 
sequent  to  its  execution,  and  deprive  her  of 
the  use  of  the  property.  The  civil  law  de- 
barred one  who  procured  the  death  of  another 
from  succeeding  to  his  estate,  either  as  testa- 
mentary heir  or  by  inheritance,  on  the  ground 
that  be  was  unworthy.  Domat  says  he  shall 
be  deprived  of  the  inheritance  (part  2,  bk.  1, 
tit.  1,  §  3),  and  In  tbe  Code  Napoleon  (section 
627)  such  a  person  is  classed  among  those 
"unworthy  to  succeed,  and  as  such  excluded 
from  succession."  This  was  one  of  tbe  pen- 
alties for  his  misconduct  It  operated  to  ex- 
clude him  from  the  benefit  of  the  devise  on 
the  principle  that  by  bis  conduct  he  had  de- 
barred himself  from  claiming  it. 

Tbe  conclusion  reached  makes  it  unneces- 
sary to  determine  the  question  argued  wheth- 
er a  trial  and  conviction  for  the  crime  is  a 
condition  precedent  to  the  invoking  the  ap- 
plication of  the  doctrine  of  RIggs  v.  Palmer 
in  an  action  to  debar  a  devisee  from  taking 
under  the  will  of  the  person  whose  death  be 


is  charged  to  have  feloniously  caused.  It  Is 
proper  to  state  that  the  issue  .sought  to  be 
introduced  in  this  case  was  tried  before  the 
surrogate  on  tbe  probate  of  the  will,  and  that 
the  answering  affidavits  used  on  the  motion 
to  amend  deny  in  tbe  strongest  terms  the 
charge  made  against  the  wife.  The  only 
question  before  us  is  one  of  statutory  con- 
struction. We  have  no  concern  with  tbe 
question  whether  it  would  or  would  not  be 
proper  to  permit  the  trial  of  the  issue  sought 
to  be  made  in  an  action  of  partition.  The 
statute  is  our  only  guide,  and,  having  reached 
the  conclusion  that  the  facts  alleged,  if  true, 
did  not  make  the  will  void,  the  statutory  con- 
dition does  not  exist  which  enables  the  plain- 
tiff  to  bring  that  issue  into  this  case.  It  is 
quite  true  that  tbe  scope  of  tbe  action  of 
partition  has  been  greatly  enlarged  by  recent 
legislation  (see  Weston  v.  Stoddard,  137  N.  Y. 
127,  33  N.  E.  62);  but  section  1537  excludes 
by  necessary  implication  a  contest  in  parti- 
tion between  a  plaintiff  claiming  as  heir  and 
a  devisee  in  possession,  except  when  the  ''ap- 
parent devise  is  void";  and  this  is  not  that 
case.  This  leads  to  a  reversal  of  the  order  of 
tbe  general  term  and  an  affirmance  of  tbe 
order  of  the  special  term,  witb  costs.  All 
concur.    Ordered  accordingly. 


MEMORAlTDTrM  DECISIONS. 


In  re  ATRAULT'S  WILL.  (Oonrt  of  Ap- 
peals of  New  York.  May  21, 1895.)  Ernest  P. 
Ayrault,  for  appellant.  John  G.  Milburn,  for 
respondent.  No  opinion.  Jndfrment  affirmed, 
on  opinion  below.  30  N.  Y.  Supp.  654.  All 
concur,  except  HAIGHT,  J.,  not  sitting. 

BISHdP,  Appellant,  v.  HBNDRICK,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
June  11,  1895.)  John  C.  Keeler,  for  appel- 
lant. D.  G.  Griffin,  for  respondent.  No  opin- 
ion. Order  affirmed,  on  opinion  below.  31 
N.  Y.  Supp.  602.    All  concur. 


BLTTMENTHAL,  Respondent,  v.  EINSTEIN 
et  al..  Appellants.  (Court  of  Appeals  of  New 
York.  June  11, 1895.)  A.  B.  D.vett,  for  appel- 
lants. William  Man,  for  respondent.  No  opin- 
ion. Judgment  affirmed,  on  opinion  below.  30 
N.  Y.  Supp.  1126.    All  concur. 


BOARD  OF  EDUCATION,  ETC.,  OP  WA- 
TERFORD,  Appellant,  v.  FIRST  NAT. 
BANK  OP  RICHFIELD  SPRINGS  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
May  21,  1885.)  J.  W.  Houghton  and  James 
W.  Verbeck,  for  (mpellant.  G.  B.  Wellington, 
for  respondents.  No  opinion.  Judgment  affirm- 
ed.   All  concur.    See  24  N.  Y.  Supp.  392. 


BOYD.  Respondent,  v.  BOYD  et  aL,  Appel- 
lants. (Court  of  Appieals  of  New  York.  June 
14,  1895.)  Henry  Daily,  Jr.,  for  appellants. 
Edward  W.  S.  Johnston,  for  respondent.  No 
opinion.  Order  affirmed.  All  concur.  See  33 
N.  y.  Supp.  74. 


Digitized  by 


Google 


N.  T.) 


MEMORANDUM  DECISIONS. 


548 


BOTIX  Respondent,  t.  BOYD  et  al.,  Appel- 
lants. (Court  of  Appeals  of  New  York.  June 
14.  18850  Edward  W.  8.  Johnston,  for  appel- 
lants. Henry  Daily,  Jr.,  for  respondent.  No 
opinion.    Order  affirmed.    All  concur. 

BROWN,  Appellant,  v.  BROWN.  Respond- 
ent. (Court  of  Appeals  of  New  York.  May  21, 
1895.)  Horace  Secor,  Jr.,  for  appellant.  John 
F.  Clarke,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  on  opinion  below.  31  N.  X. 
Supp.  650.    AU  concur. 

CANTONI,  Respondent,  ▼.  FORSTER,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
June  14,  1895.)  Samuel  H.  Randall,  for  ap- 
pellant. Louis  Edwin  Bomeisler,  for  respond- 
ent.   No  opinloo.    Order  affirmed.   All  concur. 

CANTONI,  Respondent,  t.  FORSTER,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
June  14,  18950  Samuel  U.  Randall,  for  appel- 
lant. Ix>ui8  Edwin  Bomeisler,  for  respondent. 
No  opinion.    Order  affirmed.    All  concur. 


In  re  CLARK'S  WILL.  (Court  of  Appeals 
of  New  York.  June  11,  1895.)  John  Foley,  for 
appellnnts.  J.  S.  L'Amoreaux,  for  respondents. 
No  opinioiv  Judgment  affirmed.  All  concur. 
See  31  N.  Y.  Supp.  476. 


CLEVELAND,  Appellant,  t.  TOWN  OF 
PITTSFORD,  Respondent  (Court  of  Ap- 
peals of  New  York.  May  21,  1895.)  George 
F.  Slocnm,  for  appellant.  George  F.  Yeoman, 
for  respondent.  No  opinion.  Judgment  affirm- 
ed. All  concur,  except  HAIGHT,  J„  not  sit- 
ting.   See  2S  N.  Y.  Supp.  630. 

COLLINS,  Respondent,  v.  BURROUGHS, 

Appellant.  (Court  of  Appeals  of  New  York, 
i  June  14,  1895.)  Jnmes  M.  Hunt,  for  appellant. 
B.  B.  Valentine,  for  respondent.  No  opinion. 
Appeal  dismissed.  All  concur.  See  32  N.  Y. 
Supp.  1141. 


DYE,  Respondent,  ▼.  DELAWARE,  L.  &  W. 
R.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  June  11,  1895.)  Louis  L.  Babcock,  for 
appellant.  H.  J.  Swift,  for  respondent.  No 
opinion.  Judgment  affirmed.  All  concur.  See 
28  N.  Y.  Supp.  689. 


FAXON,  Respondent,  ▼.  MASON  et  al.,  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
June  14,  1895.)  W.  B.  Hornblower,  for  the 
motion.  Franklin  Bien,  opposed.  No  opinion. 
Appeal  dismissed,  without  costs,  unless  defend- 
ant John  Mason  shall  cause  to  be  executed 
.  the  proper  undertaking  on  appeal  to  this 
*  court  within  10  days  from  service  of  a  copy  of 
this  order  upon  his  attorney  of  record.  Order- 
ed accordingly.  AU  concur.  See  27  N.  Y. 
Supp.  1025. 


HEDGES,  Respondent,  r.  PAYNE.  Appel- 
lant (Court  of  Appeals  of  New  York.  June 
4,  1895.)  Arthur  H.  Smith,  for  appellant 
Henry  B.  Howland.  for  respondent.  No  opin- 
ion. Order  affirmed,  on  opinion  below.  32  N. 
Y.  Supp.  969.    AU  concur. 

LADENBURG  et  al^  Appellants,  v.  COM- 
MERCIAL BANK  OF  NEWFOUNDLAND 
et  al.,  Respondents.  (Court  of  Appeals  of  New 
York.  June  14,  1895.)  E.  H.  Benn,  for  ap- 
pellants. John  A.  Mapes,  for  respondents.  No 
opinion.  Order  affirmed.  AU  concur.  See  33 
N.  Y.  Supp.  821. 


MADDEN,  Respondent,  y.  EQUITABLE 
LIFE  ASSUR.  SOC.  OF  UNITED  STATES, 
Appellant  (Court  of  Appeals  of  New  York. 
June  14,  1895.)  Charles  C.  Deming,  for  appel- 
lant. Samuel  Wyman  Smith,  for  respondent 
No  opinion.  Affirmed,  on  opinion  below  (32  N, 
Y.  Supp.  752),  with  costs,  with  leave  to  de- 
fendant to  answer  within  5iO  days  after  service 
of  a  copy  of  the  order  entered  upon  the  re- 
mittitur.   Ordered  accordingly.     AU  concur. 


PEOPLE  ex  rel.  AROUS  CO.,  Respondent, 
T.  PALMER,  Secretary  of  State,  et  al.,  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
June  14,  1895.)  William  E.  Kisselburgh,  Jr., 
for  appellants.  Amasa  J.  Parker,  Jr.,  for  re- 
spondent No  opinion.  Order  affirmed,  on 
opinion  of  special  term.  83  N.  Y.  Sapp.  1088. 
All  concur. 


PEOPLE  ex  pel.  OSTRANDER,  Appellant 
T.  MORTON  et  al..  Respondents.  ((3ourt  of 
Appeals  of  New  York.  June  14.  1895/)  Robert 
H.  McOormIc  Jr.,  for  appeUant.  Henry  C. 
Nevitt  for  respondents.  No  opinion.  Order 
affirmed,  on  opinion  below.    AU  concur. 

PEOPLE  ex  rel.  PIKE  et  al..  Appellants,  v. 
BARKER  et  al.,  CommisRioners,  Respondents. 
(Court  of  Appeals  of  New  York.  June  14, 
1895.)  Lucien  B.  Chase,  for  appellants. 
George  S.  Coleman,  for  respondents.  No  opin. 
ion.  Order  affirmed.  All  concur.  See  33  N. 
Y.  Supp.  1132. 


PEOPLE  ex  rel.  STOWELL,  Respondent,  ». 
BOARD  OF  SUP'RS  OF  STEUBEN  CO.,  Ap- 
pellant (Court  of  Appeals  of  New  York.  May 
21,  1895.)  M.  Rumsey  Miller,  for  appellant, 
John  F.  Parkhurst,  for  respondent.  No  opin- 
ion. Judgment  and  order  affirmed.  See  30  N. 
Y.  Supp.  729.  

PEOPLE  ex  rel.  SWEBLEY,  AppeUant  v. 
WILSON  et  al.,  Police  Commissioners,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
June  14,  1895.)  James  W.  Euton,  for  appel- 
lant. WUliam  P.  Rndd,  for  respondents.  No. 
opinion.  Order  affirmed.  All  concur,  except 
HAIGHT,  J.,  not  voting. 

ROBERTS  T.  VIETOB  et  al.  (Court  of  Ap- 
peals of  New  York.  April  16,  1895.)  No 
opinion.  Motion  for  reargument  denied,  with- 
out costs.    See  38  N.  E.  966. 


RUTGERS  FEMALE  COLLEGE  OF  CITY 
OF  NEW  YORK,  Appellant  v.  TALLMAN, 
Respondent.  (Court  ot  Appeals  of  New  York. 
May  21.  1895.)  Albert  Stickney,  for  appellant 
W.  H.  Newman,  for  respondent  No  opinion. 
Judgment  affirmed,  on  opinion  below.  81  N.  Y. 
Supp.  159.     AU  concur. 

STEVEN,  Respondent,  v.  LORD,  AppeUant 
(Court  of  Appeals  of  New  York.  June  4,  1895.) 
Thenford  WoodhuU,  for  appellant.  Jasper  W. 
Gilbert,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  on  opinion  below.  32  N.  X. 
Supp.  309.    AU  concur. 

In  re  WESTURN'S  WILL.  (Court  of  Ap- 
peals of  New  York.  May  21,  1895.)  O.  H. 
Sturges,  for  appellant.  John  C.  Keeler,  for 
respondents.  No  opinion.  Judgment  affirmed. 
All  concur.     See  28  N.  Y.  Supp.  IIIS. 

WHITE,  Respondent  v.  NEW  YORK,  L.  E. 
&  W.  R.  Co.,  AppeUant.  (C!ourt  of  Appeals  of 
New  York.     June  11,  1895.)     D.  C.  Robinson, 
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for  appdUnt.  Frederick  CoUin,  for  respondent 
No  opinion.  Judgment  affirmed.  All  concnr. 
See  28  N.  X.  8npp.  112S. 

WOOD,  Respondent,  t.  TOWN  OP  GII/- 
BOA,  Appellant.  (Court  of  Appeals  of  New 
York.  May  21,  1895.)  I.  H.  Maynard.  for  ap- 
pellant. H.  Krum,  for  respondent.  No  opin- 
ion. Judgment  affirmed.  All  concur,  except 
ORAY,  JT,  dissenting.  See  27  N.  X.  Supp. 
1116. 


WOOD,  Respondent,  t.  TOWN  OP  Qllt- 
BOA,  Appellant.  (Court  of  Appeals  of  New 
York.  War  21,  1895.)  I.  H.  Maynard,  for 
appellant.  H.  Kmm,  for  respondent.  No 
^mion.  Order  affirmed.  All  concur,  except 
GRAY.,  dissenting.  See  27  N.  Y.  Supp.  686, 
Ills. 


WUENSCH,  Respondent,  r.  PULITZER, 
Appellant.  (Court  of  Appeals  of  New  York. 
June  14,  1886.)  C.  J.  Sheam,  for  appellant 
Julias  Lehman,  for  respondent  No  opinion. 
Order  affirmed.  All  concur.  See  82  N.  T. 
Bnpp.  1161. 


(53  Oblo  St  5a) 

STATB  et  aL  r.  SNOOK. 
(Supreme  Court  of  Ohio.     Dec.  17,  1896.) 

Lambs  Acquiebd  bt  Statb  for  Canau— Titlb  or 

Stats. 

1.  Lands  of  which  the  state  in  any  manner 
acquired  possession  under  the  acts  of  February 
4,  1825  (2  Chase,  St  p.  1472),  and  February  7, 
1826  (24  Ohio  Laws,  p.  58),  and  used  in  the 
construction  of  its  canals,  became  the  property 
of  the  state,  in  fee.  State  t.  Pittsburgh,  0.,  0. 
&  St  L.  Ry.  Co.  (Ohio)  41  N.  B.  205. 

2.  It  does  not  prevent  the  application  of 
this  rule  that  in  a  deed  conTeying  to  the  state, 
upon  a  valuable  consideration,  lands  which  were 
in  part  so  used,  there  was  a  recitation  that  the 
conveyance  was  in  aid  of  the  canal  fund. 

3.  The  act  of  February  7,  1826,  did  not  au- 
thorize the  canal  commissioners  to  sell,  nor  the 
governor  to  grant,  any  portion  of  the  lands  used 
for  the  construction  of  the  canals,  including 
"feeders,  dykes,  locks,  dams  and  such  other 
works  and  devices"  as  they  had  employed  in 
their  construction. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Summit  county. 

Action  by  Frances  Snook  against  the  state 
of  Ohio  and  Andrew  Jackson.  From  a  ver- 
dlct  for  plaintlfT,  defendants  bring  error.  Re- 
versed. 

Frances  Snook  (the  general  assembly  hav- 
ing authorized  the  Joining  of  the  state  as  a 
party  defendant)  brought  salt  against  the 
state  and  Jackson,  as  Its  lessee,  to  recover 
possession  of  real  estate  described  in  her  pe- 
tition; It  being  a  portion  of  lots  233  and  234 
on  the  plat  of  Akron,  lying  between  the  nav- 
igable portion  of  the  canal  and  a  portion  of 
said  lots,  which,  as  the  parties  agree,  she 
owns  and  occupies.  The  portion  of  said  lots 
In  controversy  Is  occupied  in  part  by  a  basin 
of  the  canal,  in  part  by  a  dike  whereby  the 
waters  of  Wolf  ran  are  prevented  from  en- 
tering the  basin  at  that  point,  as  tbey  nat- 
urally would,  and  in  part  by  a  substituted 
channel  of  said  run,  through  which  its  wa- 


ters are  carried  alongside  said  basin  to  the 
second  lock  below,  where  they  are  used  to 
feed  the  waters  of  the  canal  for  locking  boats 
to  and  from  the  next  lower  level,  the  surplna 
being  used  for  hydraulic  purposes.  The  peti- 
tion and  answer  Joined  Issue  on  the  title  in 
fee.  On  the  trial  the  plaintiff  introduced  a 
survey  and  plat  of  Akron,  showing  that  these 
lots,  among  others,  "as  marked  on  the  map, 
have  not  yet  been  surveyed  or  staked  out  on 
the  ground,  the  survey  of  which  is  to  be  de- 
ferred until  the  canal  is  made,  and  may  be 
enlarged  or  diminished  In  size  as  may  be 
found  convenient  when  the  ground  is  pre- 
pared for  their  actual  location."  This  plat 
was  made  in  November,  1825.  She  also  in- 
troduced a  deed  from  Williams  and  wife  (un- 
der which  both  parties  claim  title)  to  the 
state,  dated  May  13, 1826,  whereby  the  whole 
of  lots  233  and  234  were  conveyed  to  the  state 
in  fee,  "in  aid  of  the  canal  funds  of  said 
state,"  and  two  deeds  from  Oov.  Lucas,  one 
dated  January  10,  1834,  and  the  other  Feb- 
ruary 2,  1835,  the  former  conveying  lot  234 
to  'Hiomas  May  in  fee,  and  the  latter  con- 
veying lot  233  to  George  Klrkum  in  fee. 
Both  deeds  recite  that  they  are  executed  in 
pursuance  of  an  act  of  the  gener^  assembly, 
entitled  "An  act  to  provide  for  the  Increase 
of  the  canal  fund  by  the  purchase  and  sale 
of  real  estate  for  and  on  belialf  of  said 
state,"  passed  February  7,  1826.  It  Is  ad- 
mitted that  by  the  mesne  conveyances  put 
In  evidence,  Mrs.  Snook  established  her 
claim  to  the  title  conveyed  by  said  deeds  to 
May  and  Klrkum.  The  canal,  Including  the 
basin,  the  embankment  and  the  substituted 
channel  of  Wolf  run,  was  constructed  after 
the  execution  of  the  deed  of  Williams  to  the 
state,  and  before  the  execution  of  the  deeds 
from  the  state  to  May  and  Klrkum.  Other 
facta  material  to  the  points  decided  are  stat- 
ed In  the  opinion. 

The  court  gave,  among  others,  the  follow- 
ing instructions  to  the  jury:  "Now,  as  to 
this  Williams  deed,  I  say  to  you  that  Its 
effect  was  to  convey  to  the  state  lots  233  and 
234,  not  for  the  puri)ose  of  constituting  Its 
canal,  but  in  aid  of  the  canal  funds  of  said 
state,  which  implied  tliat  the  lots  might  be 
converted  Into  money  by  sale;  and  unless 
you  shall  find  from  the  evidence  that,  subse- 
quent to  accepting  this  deed,  the  state  al- 
tered the  boundaries  of  the  lots  with  respect 
to  the  basin  front,  I  will  limit  it  to  the  basin 
front  now.  They  are  to  the  considered  by 
you  as  extending  to  the  water  of  the  basin 
as  It  existed,  for  lot  233,  at  the  date  of  the 
Klrkum  deed,  and,  as  to  lot  234,  at  the  date 
of  the  T.  P.  May  deed,  as  you  shall  find  it  to 
have  been  from  the  evidence,— so  as  to  give 
said  purchasers,  their  heirs  and  assigns,  the 
privilege  of  building  wharves  and  ware- 
houses thereon  convenl«it  for  commerce,  by 
extending  the  lines  of  said  lots  straightfor- 
ward to  the  water,  where  the  same  then  was 
of  sufiSdent  depth  for  the  purpose  afoi-esaid. 
But,  it  being  conceded  by  the  plaintiff  that 
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thiB  land  does  not  extend  beyond  the  piling, 
yon  need  not  go  further  west  for  the  treaterly 
line  of  Bald  lota.  Whether  the  state  appro- 
priated any  of  the  lands  In  contention,  and, 
if  any,  how  much,  by  eminent  domain.  Is  a 
fact  for  you  to  find  from  the  evidence;  and 
this  you  must  find,  if  yon  so  find  the  fact  to 
be,  from  other  evidence  than  the  simple  fact 
of  the  occupancy  of  the  lands  for  the  purpose 
of  constructing  and  maintaining  the  lower 
basin,  or  the  ditch  for  passing  the  waters  of 
Wolf  run.  •  •  •  Whatever  lands  you  find 
were  embraced  in  lots  233  and  284,  as  con- 
veyed by  the  state  to  T.  P.  Slay  and  Kirkum, 
yon  may  presume  to  have  been  snch  lands 
as  the  state  had  a  right  to  sell  for  the  pur- 
pose of  increasing  the  canal  fond,  and  not 
such  lands  as  the  state  appropriated  by 
eminent  domain,  from  the  fact  that  the  state 
conveved  the  same,  and  from  the  recitals  in 
the  Williams  deed,  and  the  two  deeds  to 
May  and  Kirkum,  notwithstanding  the  fact 
that  the  raceway  was  then,  or  since  has  be- 
come, the  substitute  or  bed  of  Wolf  run,  and 
the  nse  of  the  basin  for  canal  purposes.  We 
bold  that  It  was  then  compete  it  for  the  state 
to  determine  whether  it  owned  the  lands  em- 
braced in  those  lots  for  canal  purposes  alone, 
or  not,  and  that  Its  determination  in  that 
respect  cannot  at  this  late  day  be  questioned 
by  the  defendant  Jackson  or  the  state."  The 
following  instmction  requested  by  the  state 
was  refused.  "Seventh  request:  U  you  find 
that,  prior  to  the  construction  of  the  Ohio 
Canal,  Paul  Williams  deeded  to  the  state 
of  Ohio  lots  233  and  234  of  the  town  plat 
of  South  Akron,  and  that  after  receiving  said 
deed  the  state  constructed  npon  a  portion  of 
said  lots  a  canal  basin,  embankment,  and 
race,  as  a  permanent  part  of  the  said  canal, 
and  that  after  constructing  the  same,  and 
filling  the  said  basin  with  water,  in  such  a 
manner  that  the  actual  occupancy  of  the 
state  with  said  canal  basin,  embankment, 
and  race  was  apparent  and  plainly  visible, 
the  state  deeded  the  said  lots  to  Kirkum  and 
May,  respectively,  then  in  that  case  Kirkum 
and  May  would  not  by  said  deeds  obtain  title 
to  so  much  of  said  land  as  had  been  actually 
taken  by  the  state  for  canal  construction." 
In  the  common  pleas  there  was  a  verdict  in 
fftvor  of  the  plaintiff,  against  both  defend- 
ants, for  the  possession  of  the  premises,  and 
against  Jackson  for  rents  and  profits.  Their 
motions  for  a  new  trial  were  overruled,  and 
Judgment  rendered  on  the  verdict.  Both  de- 
fendants filed  petitions  in  error  in  the  clr- 
cnlt  court,  where  the  judgment  of  the  com- 
mon pleas  was  affirmed,  and  that  affirmance 
they  assign  as  error  here. 

E.  W.  Sadler  and  J.  K.  Richards,  Atty. 
Oen.,  for  the  State.  Charles  Baird  and  D.  L. 
Marvin,  for  Frances  Snook.  Tibbals  &  Frank, 
for  Andrew  Jackson. 

SHAUGK,  J.  (after  stating  the  facts).  It 
appears,  not  only  from  tbh  portions  of  the 
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charge  contained  In  the  foregaing  statement, 
but  from  the  entire  charge,  that  the  trial 
Judge  was  of  the  opinion  that  the  terms  of 
the  deed  from  Williams  to  the  state  conclu- 
sively fixed  the  character  of  the  land  con- 
veyed, as  lands  to  be  used,  not  tor  the  pur- 
pose of  the  construction  of  the  canal,  but  in 
aid  of  the  canal  fund.  In  the  view  thus  pre- 
sented, the  state  could  acquire  lands  for  the 
purpose  of  such  construction  only  by  appro- 
priation. This  view  of  the  law  must  have 
controlled  the  Jury,  and  it  led  to  the  Instruc- 
tion given  as  to  the  effect  of  the  deeds  from 
the  state  to  May  and  Kirkum.  These  in- 
structions, considered  together,  resulted  in 
the  conclusion  that  by  the  later  deeds  the 
state  was  necessarily  divested  of  all  the  title 
in  the  lots  named  which  It  had  acquired  by 
the  deeds  from  Williams,  notwithstanding 
that  in  the  meantime  it  had  constructed  the 
canal,  and  the  substituted  channel  for  Wolf 
run.  This  view  Is  quite  at  variance  with  the 
provisions  of  the  acts  of  February  4,  1825  (2 
Chase,  St.  p.  1472),  and  February  7,  1826  (24 
Ohio  Laws,  p.  68).  These  acts  contemplated 
that  "lands,  waters  and  streams"  would  be 
acquired  by  the  state  for  the  actual  construc- 
tion of  its  canals.  Including  "feeders,  dykes, 
locks,  dams  and  such  other  works  and  de- 
vices as  they  [the  canal  commissioners]  may 
think  proper  for  making  said  improvements," 
and  lots  and  lands  not  needed  for  the  con- 
struction and  operation  of  the  canals,  but  ac- 
quired by  donation  or  otherwise,  to  be  sold 
or  leased,  and  the  proceeds  used  In  aid  of 
such  construction.  The  effect  of  the  legisla- 
tion looking  to  the  establishment  of  the  ca- 
nal system  of  the  state  was  that  it  acquired 
an  unrestricted  title  in  fee  to  all  the  lands 
of  which  It  in  any  manner  took  possessimi 
for  the  purposes  of  such  construction.  Ma- 
lone  V.  Toledo,  34  Ohio  SL  641;  State  v.  Pitts- 
burgh, C,  C.  &  St.  li.  Ry.  Oa  (Ohio)  41  N.  B. 
205.  It  foUows  that,  if  the  state  actually  de- 
voted the  lands  in  question  to  any  of  the 
numerous  purposes  of  construction  above 
quoted,  they  thereby  became,  in  contempla- 
tion of  the  statute,  a  part  of  the  canal  system. 
Hie  circumstances  under  which  the  Williams 
deed  was  executed  would  Indicate  that  it  was 
then  contemplated  that  the  lots  would  be 
used  as  they  in  fact  were  used;  that  is,  part- 
ly for  canal  construction,  and  partly  in  aid  of 
the  canal  fund.  It  was  not  a  deed  of  gift, 
and  It  contained  no  such  restrictions  as  would 
be  effective  to  prevent  its  use  by  the  state 
fbr  either  or  both  of  the  purposes  indicated. 
When  Interpreted  In  connection  with  the  pro- 
visions of  the  statute  under  which  it  was 
executed,  it  is  entirely  clear  that  it  did  not 
limit  the  power  of  the  state  to  use  the  lands 
as  indicated  in  the  Instructions  given,  and  in 
refusals  to  instruct  as  requested. 

The  view  that  the  deea  from  Williams  tc 
the  state  gave  to  the  lots  the  unchangeable 
character  of  lands  devoted  to  the  aid  of  the 
canal  fund,  and  Incapable  of  being  devoted 
to  the  purpose  of  canal  construction,  led  to 
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the  effect  given  by  the  court  to  the  subse- 
quent deeds  from  the  state  to  Klrkum  and 
May,  since  It,  In  effect,  determined  that  those 
deeds  divested  the  state  of  all  the  title  It 
had  acquired  from  Williams,  unless  there  had 
been  a  distinct  appropriation  of  a  portion  of 
the  lots  for  the  purpose  of  construction,  and 
that  appropriation  was  elsewhere  defined  to 
be  the  exercise  by  the  state  of  its  power  of 
eminent  domain.  It  is  not  thought  by  coun- 
sel for  the  defendant  In  error  that  the  act  of 
February  7,  1826,  authorized  the  canal  com- 
missioners to  sell,  and  the  governor  to  con- 
vey, any  portion  of  the  canals,  and  the  stat- 
ute would  not  admit  of  that  view.  The  only 
purpose  then  prompting  the  general  assembly 
was  the  establishment  and  maintenance  of 
the  system  -of  canals.  The  lands  In  contro- 
versy are  In,  and  contiguous  to,  the  basin  next 
hielow  the  Portage  summit  level.  Within  the 
two  miles  of  this  basin,  and  north  of  It,  are 
more  than  20  locks;  and  the  waters  stored 
In  the  basin,  and  those  conducted  through 
the  substituted  channel  of  Wolf  run,  are  used 
In  locking  boats  to  and  from  the  level  of 
the  Cuyahoga  valley.  If  It  were  now  an  open 
question,  it  would  not  seem  difficult  to  dem- 
onstrate that  the  basin  and  the  channel  are 
necessary  to  the  operation  of  the  canal.  But 
that  they  are  was  conclusively  determined 
by  the  commissioners  when  they  constructed 
them  as  a  part  of  the  canal.  It  is  agreed 
by  counsel  that  the  waters  of  Wolf  run,  at  a 
level  below  that  of  the  basin  In  dispute,  are 
used  for  locking  boats  and  the  surplus  tor 
hydraulic  purposes.  The  authority  of  the 
canal  commissioners  to  sell  was  conferred  and 
restricted  by  the  second  section  of  the  act  of 
February  7,  1826:  <^hat  the  canal  commis- 
sioners are  hereby  authorized  and  empowered 
to  sell  all  such  lands  and  town  lots  as  here- 
tofore have  been,  or  may  hereafter  be,  given, 
granted  or  ceded  to  the  state  for  the  benefit 
of  the  canal  fund,  other  than  those  which 
are  situated  at  points  or  places  on  or  adjoin- 
ing the  line  of  the  Ohio  canals  where  the  sur- 
plus water  produced  by  said  canals  can  be 
advantageously  used  for  hydraulic  purposes." 
The  authority  of  the  governor  to  grant  did 
not  exceed  that  of  the  commissioners  to  sell. 
It  affirmatively  appears  from  the  plat  of  the 
former  proprietors  that  the  disputed  bound- 
ary of  these  lots  was  not  located  when  the 
plat  was  made.  The  plaintiff,  not  being  in 
possession,  was  not  entitled  to  recover  until 
she  had  established  her  own  title.  It  was 
incumbent  upon  her  to  show  a  subsequent 
location  of  such  boundary  inconsistent  with 
the  present  claim  of  the  state.  Whether  the 
voluminous  bill  of  exceptions  contains  any 
evidence  to  establish  such  location  is  a  ques- 
tion whose  determination  would  serve  no  use- 
ful purpose,  in  view  of  the  conclusions  al- 
ready stated.  The  same  observation  may  be 
made  of  the  other  questions  presented  by  the. 
record,  and  argued  by  counsel.  The  judg- 
ments of  the  circuit  court  and  the  court  of 
coffiinon  pleas  will  be  reversed. 


(Kl  Obio  SL  S8) 

WEBSTER  et  al.  v.  DWELLING  HOUSE 
INS.  00. 

(Supreme  Court  of  Obio.     Dec.  20.  1895.) 
Insukancb  —  Interest  of   Husbaxu   in  Wire's 

HousB— Provisions  for  Fokfkiturb  —  Keprb- 

8ESTATION  AS  TO  TiTLE — EXAMINATION  OP  PlIOP- 
BRTT  BT  IkSCRING  AOKNT — MORTCAGB  OF  PbOP- 
BKTT   WITHOCT  CONSENT  OF  INSURER. 

1.  The  interest  of  a  husband  in  the  dwelling 
house  of  his  wife,  used  as  a  homestead  by  the 
family,  is  sufficient  to  support  a  recovery  by 
the  two  jointly  on  a  policy  of  fire  insurance  is- 
sued to  both. 

2.  Rules  followed  in  courts  of  equity  re- 
specting forfeitures  may  be  available  m  a  suit 
at  law  where  the  facts  make  their  application 
necessary  to  tlie  ends  of  justice. 

3.  Provisions  for  forfeitures  are  to  receive,' 
where  the  intent  is  doubtful,  a  strict  cosstme- 
tion  against  those  for  whose  benefit  they  are 
introduced. 

4.  If  it  be  left  In  doubt,  in  view  of  the 
terms  of  the  instrument  and  tne  relation  of  the 
contracting  parties,  whether  given  words  were 
used  in  an  enlarged  or  a  restricted  sense,  other 
things  being  equal,  that  construction  will  be 
adopted  which  la  most  beneficial  to  the  prom- 
isee. 

D.  Where  a  farm  dwelling  and  farm  imple- 
ments are  insured  by  a  fire  policy  issned  to  a 
wife  and  husband,  and  tlie  dwelling  is  used 
and  occupied  as  a  family  homestead,  and  the 
implements  are  used  on  the  farm  where  the 
dwelling  is  sitnate,  a  representation  and  war- 
ranty in  the  application  that  tlie  property  is 
owned  by  tliem  jointly  should,  unless  tlie  con- 
trary intent  is  manifest,  be  construed  in  the 
popular,  and  not  in  a  technical,  legal,  sense;  and, 
when  so  construed,  will  not  be  held  to  be  un- 
true simply  because  the  title  to  the  dwelling  is 
wholly  in  the  wife,  and  the  title  to  the  personal- 
ty wholly  in  the  husband. 

6.  The  examination  required  to  be  made  by 
the  agent  of  an  insurance  company  by  section 
3643,  Rev.  St.,  relates  to  the  physical  condition 
of  the  property  such  as  an  inspection  would 
disclose,  and  does  not  relate  to  the  matter  of 
incumbrances.  The  "change"  mentioned  in  the. 
statute  refers  to  some  physic.il  change  in  the 
insured  property,  its  use,  or  its  surroundings, 
and  does  not  relate  to  a  change  respecting  in- 
cnmbrances. 

7.  Where  a  policy  of  insurance  stipulates 
that,  if  any  part  of  the  property  shall  be  in- 
cumbered by  mortgage  without  the  consent  of 
the  company,  the  policy  shall  be  void,  such  stip- 
ulation IS  not  within  the  provisions  of  section 
3643.  And  if,  after  the  issuing  of  the  policy, 
and  before  the  loss,  such  incumbrance  is  cre- 
ated by  the  insured  without  the  consent  of  the 
company,  the  policy  is  thereby  invalidated. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Ashtabula  county. 

Action  on  a  policy  of  fire  insurance  Issued 
to  Jnlla  h.  Webster  and  James  E.  Webster, 
wife  and  husband,  for  $2,000  on  dwelling 
house  and  $250  on  farm  implements.  De- 
fense of  forfeiture:  First  That  representa- 
tion and  warranty  made  by  Insured  was  that 
property  was  owned  jolnUy  by  them,  wlille 
In  fact  the  house  was  owned  wholly  by  the 
wife,  and  personal  property  wholly  by  the 
husband.  Second.  That  after  Issue  of  pol- 
icy, and  before  loss,  insured  placed  a  mort- 
gage Hen  on  the  real  estate,  without  notice 
to  or  consent  of  the  company,  in  violation  of 
the  terms  of  the  policy.  Recovery  tor  amount 
ot  insurance  on  house,  no  proof  being  offered 
of  loss  or  value  ot  personalty.    Beversed  by 
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circuit  court  on  the  ground  of  error  In  the 
charge  to  the  Jury,  rialntiffs  bring  error. 
Affirmed. 

E.  H.  Fitch  and  A.  J.  Trunkey,  for  plain- 
tiffs in  error.  Squire,  Sanders  &  Denipsey, 
for  defendant  In  error. 

SPEAR,  J.  The  action  of  the  trial  court 
which  was  the  ground  of  reversal  may  be 
more  briefly  treated  by  considering  defend- 
ant's requests  to  charge  which  were  refused 
than  by  a  review  at  large  of  the  charge  as 
given. 

1.  As  applicable  to  its  defense  of  forfei- 
ture by  reason  of  alleged  false  representation 
and  warranty  regarding  ownership  of  prop- 
erty, the  defendant  requested  the  court  to 
charge  that  "no  recovery  can  be  had  in  this 
action  for  the  loss  of  any  property  described 
in  the  policy  if  the  Jury  are  satisfied  from 
the  evidence  that  Mrs.  Webster  had  no  inter- 
est or  ownership  in  the  personal  property 
mentioned  in  the  policy,  and  that  Mr.  Web- 
ster had  no  ownership  or  interest  in  the 
dwelling  bouse  described  In  the  policy." 
,The  claim  of  the  company  on  this  branch 
of  the  case  was  and  is  that.  In  the  face  of 
the  representation  and  warranty  of  the  in- 
,  sored  that  they  jointly  owned  the  property, 
'there  could  be  no  recovery  on  a  policy  issued 
to  them  Jointly  so  long  as  the  proof  disclosed 
that  the  wife  was  sole  owner  of  the  dwelling 
and  the  husband  sole  owner  of  the  personal- 
ty; in  effect,  that  the  agreement  was  violat- 
ed the  moment  it  was  made,  and,  although 
the  parties  had  paid  the  company  $45  as 
premium,  which  the  company  retained,  yet 
that  there  never  was  any  valid  contract,  and 
the  insured,  although  acting  in  entire  good 
faith,  never  bad  a  dollar  of  insurance  on 
their  property.  Perhaps,  technically  speak- 
ing, the  claim  is  not  one  of  forfeiture,  for 
forfeiture  Is  a  deprivation  or  destruction  <^ 
a  right  in  consequence  of  the  nonperform- 
ance of  some  obligation  or  condition,  and  we 
are  not  accustomed  to  associate  the  Idea  of 
forfeiture  with  a  contract  which  has  not  ex- 
isted; but  manifestly  the  law  as  to  fortei- 
ture  will  furnish  a  guide  to  the  proper  dis- 
position of  the  question.  Relief  against  for- 
feitures is  matter  of  equitable  cognizance, 
but  rules  applicable  to  the  subject  are  re- 
sorted to  in  courts  of  law,  and  there  seems 
no  good  reason  why  the  principles  which 
govern  courts  of  equity  should  not  be  avail- 
able in  a  suit  at  law,  where  the  facts  make 
such  cognizance  necessary  to  the  ends  of 
Justice.  A  primal  rule  is  that  forfeitures 
are  not  favored,  either  in  equity  or  at  law. 
Indeed.  It  Is  declared  as  a  universal  rule  that 
courts  of  equity  will  not  lend  their  aid  to 
enforce  a  forfeiture.  Following  as  a  corol- 
lary from  this,  provisions  for  forfeitures  are 
to  receive,  when  the  intent  is  doubtful,  a 
strict  construction  against  those  for  whose 
benefit  they  are  introduced.  West  v.  Insur- 
ance Co.,  27  Ohio  St.  1;  Insurance  Co.  r. 


Smith,  44  Ohio  St  156,  6  N.  B.  41T;  Black- 
well  v.  Insurance  Co.,  48  Ohio  St.  533,  20 
N.  B.  278;.  Livingston  v.  Stickles,  7  Hill, 
255;  Catlin  v.  Insurance  Co.,  1  Snmn.  434, 
Fed.  Cas.  No.  2,522;  Breasted  v.  Trust  Co., 
8  N.  T.  SO.").  As  said  by  Sherman,  J.,  in 
Bond  V.  Swearingen,  1  Ohio,  403,  respect- 
ing a  statutory  forfeiture:  "Whatever  may 
be  the  nature  or  kind  of  forfeiture,  it  is 
never  carried  by  construction  beyond  the 
clear  expression  of  the  statute  creating  it." 
And  by  Porter,  J.,  in  Hoffman  v.  Insurance 
Co.,  32  N.  Y.  418:  "It  is  a  rule  of  law,  as 
well  as  of  ethics,  that  when  the  language  of 
a  promisor  may  be  understood  in  more  sens- 
es than  one,  it  is  to  be  interpreted  in  the 
sense  In  which  he  had  reason  to  suppose  it 
was  undewtood  by  the  promisee.  Potter  v. 
Insurance  Co.,  6  Hill,  149;  Barlow  v.  Scott, 
24  N.  T.  40.  It  is  also  a  familiar  rule  of  law 
that,  if  it  be  left  in  doubt,  in  view  of  the 
general  tenor  of  the  instrument  and  the  rela- 
tion of  the  contracting  parties,  whether  giv- 
en words  were  used  in  an  enlarged  or  a  re- 
stricted sense,  other  things  being  equal,  that 
construction  should  be  adopted  which  Is  most 
beneficial  to  the  promisee.  Co.  Lltt.  183; 
Bac.  Max.  Beg.  3;  Doe  v.  Dixon,  9  East,  16; 
Marvin  v.  Stone,  2  Cowi  806.  This  rule  has 
been  very  uniformly  applied  to  conditions 
and  provisions  in  policies  of  Insurance,  on 
the  ground  that,  though  they  are  inserted  for 
the  benefit  of  the  underwriters,  their  office 
Is  to  limit  the  force  of  the  principal  obliga- 
tion. Yeaton  v.  Fry,  5  Cranch,  341;  Palmer 
V.  Insurance  Co.,  1  Story,  304,  365,  Fed.  Cas. 
No.  10,698;  Pelly  v.  Assurance  Co.,  V  Bur- 
rows, 349."  See,  also.  Western  &  A.  Pipe 
Lines  V.  Home  Ins.  Co.,  145  Pa.  St  346,  22. 
Atl.  665;  Chandler  v.  Insurance  Co.,  21 
Minn.  85;  Anderson  v.  Fitzgerald,  4  H.  L. 
Cas.  484;  Rlddlesbarger  v.  Insurance  Co.,  7 
Wall.  880;  Baley  v.  Insurance  Co.,  80  N.  Y. 
21;  Burleigh  v.  Insurance  Co.,  90  N.  Y.  221; 
Griffey  v.  Insurance  Co.,  100  N.  Y.  417,  8  N. 
E.  309. 

Applying  the  foregoing  rules,  how  stands 
the  ease?  This  defense  is  based  entirely  on 
the  language  of  the  representation.  In  giv- 
ing construction  to  this  representation,  what 
meaning  should  be  placed  on  the  words 
used?  Manifestly  such  as  was  Intended  by 
the  applicants,  and  which  the  company  knew, 
or  ought  to  have  known,  they  Intended. 
Should  the  word  "jointly"  receive  construc- 
tion in  accordance  with  strict  legal  ideas?  If 
so,  does  it  mean  that  the  plaintiffs  were  joint 
tenants  as  defined  by  Blackstone,  giving 
right  of  survivorship?  An  Ohio  lawyer, 
even,  would  hardly  have  that  in  mind,  for 
joint  tenancy  does  not  exist  in  Ohio.  Should 
the  word  be  held  to  imply  tenancy  in  com- 
mon, where  two  or  more  hold  by  an  undi- 
vided possession  several  freeholds,  neither 
being  entitled  to  an  exclusive  part,  but 
each  entitled  to  occupy  the  whole  In  common 
with  the  others,  and  at  the  death  of  one  his 
interest  to  pass  to  his  heirs  and  not  to  the 
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BurviYors?  Plaintiffs  claim  that  they  did  In 
fact  state  to  the  agent  who  filled  up  the  ap- 
plication the  exact  condition  of  the  title,  and 
It  was  not  their  fault  If  he  did  not  so  write 
it.  But,  be  this  as  It  may,  and  even  though 
the  word  would  suggest  tenancy  in  common 
to  the  legal  mind,  these  plaintiffs  were  not 
lawyers.  The  property  was  in  the  country, 
and  they  were,  without  doubt,  plain  country 
folk.  Who  would  suspect  them  of  intending 
to  be  understood  that  their  ownership  was 
that  of  Joint  tenants,  or  of  tenants  in  com- 
mon, within  legal  definitions?  Rather  is  it 
natural  to  presume  that  they  used  the  word 
in  the  popular  sense,  Implying  that  they 
owned  the  property  together,  and  that  no 
other  person  was  Interested  in  It.  And  they 
did.  They  were  In  the  Joint  possession  of 
the  real  estate,  and  were  enjoying  the  use  of 
the  personalty  together;  and  no  third  person 
was  the  owner,  in  any  sense,  of  any  part  of 
it  While  the  title  to  the  real  estate  was  in 
the  wife,  and  while  the  husband  bad  no  es- 
tate in  it,  yet  he  had,  by  force  of  recent  stat- 
utes, an  Inchoate  dower  right  In  it,  liable 
to  become  vested  in  case  she  should  die 
seised  of  it,  leaying  him,  her  widower,  a  sub- 
stantial property  right,  capable  of  valuation 
in  a  proper  proceeding;  and,  under  section 
3111,  Rev.  St.,  he  could  not,  even  during  her 
life,  their  marital  relations  remaining,  be  ex- 
cluded from  her  dwelling.  Nor  was  the  al- 
leged failure  to  state  the  exact  ownership 
prejudicial  to  the  compapy.  The  purpose  of 
statement  of  ownership  is  to  prevent  the 
making  of  wagering  contracts,  or  such  as 
would  afford  a  temptation  to  the  insured  to 
purposely  or  negligently  permit  the  property 
to  bum;  and  this  purpose  would  seem  to  be 
fully  accomplished  when  it  appears  that  the 
wife  and  husband  own  all  the  property  cov- 
ered by  the  policy,  and  are  in  possession  and 
use  of  It  in  common,  although  there  be  a 
small  portion  of  which  the  wife  has  not  legal 
ownership,  for  usually  there  is  no  more  vigi- 
lant guardian  of  the  husband's  interests  than 
Is  the  wife.  The  property  Is  used  by  both, 
for  their  common  comfort  and  welfare,  and 
that  of  the  family.  In  the  husband's  ab- 
sence the  wife  has,  ordinarily,  the  entire 
charge  of  It,  and  her  Interest  In  Its  preserva- 
tion is  scarcely  second  to  his.  If  the  com- 
pany may  stand  on  a  strict  technical  con- 
struction of  the  words  used,  and  bold  the 
plaintiffs  to  them,  though  they  did  not  fully 
apprehend  their  legal  effect,  and  ought  not 
reasonably  to  have  done  so.  It  Is  placed  in 
the  position  of  tempting  patrons  into  the  pay- 
ment of  premiums,  and  into  resting  on  a 
mistaken  belief  that  they  have  Indemnity, 
only  to  find,  when  the  trial  comes,  that  their 
reliance  had  been  upon  a  broken  reed.  A 
court  cannot  sustain  such  a  contention.  If 
technical  forfeitures  are  to  be  maintained  on 
such  grounds,  confidence  in  commercial  faith 
will  be  weakened,  and  important  property 
rights  impaired.  It  would  be,  as  It  seems 
to  us,  carrying  technicality  to  a  most  unrea- 


sonable length,  to  hold  that  the-  representa- 
tion as  to  ownership  shall  forfeit  the  policy. 
Whether  a  joint  action  could  have  been  main- 
tained for  the  personal  property  we  need  not 
determine,  for,  no  proof  of  loss  of  personal 
property  or  Its  value  having  been  offered, 
that  claim  dropped  out.  It  was  held  in  In- 
siuance  Co.  v.  Leedy  (decided  at  January 
term,  1894),  though  not  reported,  that  the  In- 
terest of  the  husband  in  the  wife's  dwelling 
house,  used  as  a  homestead  by  the  family, 
is  sufficient  to  support  a  recovery  by  the  two 
Jointly  on  a  policy  issued  to  both,  and  we 
but  follow  that  case  in  holding  that  the  ac- 
tion was  properly  brought  in  the  name  of' 
both  In  this  case.  The  instruction  was  prop- 
erly refused. 

2.  Defendant  also  requested  the  court  to 
charge  that:  "If  the  plaintiff,,  after  the  issu- 
ing of  the  policy  sued  upon,  and  before  the 
loss,  placed  a  mortgage  lien  upon  the  real  es- 
tate upon  which  the  house  burned  was  situ- 
ated, without  notice  to  the  company,  or  Its 
consent  to  such  Incumbrance,  such  action  on 
the  part  of  the  plaintiff  was  in  violation  of 
the  terms  of  the  policy,  and  rendered  the 
policy  void;  and  the  plaintiffs,  if  the  Jury 
find  the  facts  as  above  stated,  cannot  recover 
in  this  action."  This  the  couot  refused  to 
give,  and  charged,  in  substance,  that  the 
creating  of  a  mortgage  incumbrance  after 
the  issuing  of  the  policy  and  before  the  fire, 
without  notice  or  consent  by  the  company, 
would  not  of  itself  constitute  a  defense,  but 
that  It  would  constitute  a  defense  If  the  jury 
should  find  that  the  giving  Of  such  -mortgage 
materially  increased  the  risk.  This  holding 
rests  upon  the  proposition  that  the  facts 
bring  the  case  within  the  operation  of  sec- 
tion 3043,  Rev.  St.,  and  that  It  is  governed  by 
that  part  which  reads  as  follows:  "Any  per- 
son, company  or  association  hereafter  insur- 
ing any  building  or  structure  agpainst  loss  or 
damage  by  fire  or  lightning,  by  a  renewal  of 
a  policy  heretofore  issued,  or  otherwise,  shall 
cause  such  building  or  structure  to  be  exam- 
ined by  an  agent  of  the  insurer,  and  a  full 
description  thereof  to  be  made,  and  the  In- 
surable value  thereof  to  be  fixed  by  such 
agent;  in  the  absence  of  any  change  increas- 
ing the  risk  without  the  consent  of  the  in- 
surers, and  also  of  intentional  fraud  on  the 
part  of  the  insured  In  case  of  total  loss  the 
whole  amount  mentioned  In  the  policy  or 
renewal  upon  which  the  Insurers  receive  a 
premium,  shall  be  paid;  and  in  case  of  a 
partial  loss,  the  full  amount  of  the  partial 
loss  shall  be  paid.  *  *  *"  No  question  is 
made  as  to  the  Import  of  the  language,  of  the 
policy  in  respect  to  the  creating  of  mortgage 
liens.  It  is  so  clear  that  its  meaning  could 
not  have  been  misapprehended,  and  is  to  be 
enforced  as  written,  unless  the  statute  con- 
trols the  case.  We  are  not  able  to  agree 
with  the  construction  of  this  statute  given 
by  the  learned  trial  Judge.  As  we  construe 
the  statute,  the  examination  required  of  the 
agent  before  taking  the  rlak  relates  to  the 
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physical  condition  of  the  property  such  as  an 
Inspection  -nroold  disclose,  and  does  not  relate 
to  the  matter  of  incumbrances;  and  hence 
the  cliange  referred  to  in  the  statute  relates 
to  some  p°by8ical  change  in  the  insured  build- 
ing, its  use.  or  its  surroundings,  which  would, 
by  reason  of  changed  condition,  naturally  in- 
crease the  hazard  incurred  by  the  company, 
and  does  not  relate  to  a  change  respecting 
incumbrances.  And  that,  where  a  policy  of 
insurance,  as  in  this  case,  stipulates  that, 
if  any  part  of  the  property  shall  be  incum- 
bered by  mortgage  without  the  consent  of 
the  company,  the  policy  shall  be  void,  such 
stipulation  is  not  within  the  proTision  of  sec- 
tion 3013,  and  the  right  of  the  company  to 
make  such  a  condition,  and  of  the  insured 
to  accept  it,  remains,  notwithstanding  the 
statute.  So  that  if,  after  the  issuing  of  the 
policy,  and  before  the  loss,  such  incum- 
brance is  created  by  the  Insured,  without  the 
consent  of  the  company,  the  policy  is  thereby 
Invalidated.  The  question  involved  is  not 
different  in  principle  from  one  of  the  ques- 
tions disposed  of  in  Sun  Fire  Office  v.  Clark 
(decided  Oct.  20,  1895)  42  N.  E.  248,  and  the 
reasoning  of  the  opinion  in  that  case  is  so 
satisfactory,  and  so  well  snpx>orts  the  con- 
clusion here  reached,  that  further  discussion 
is  deemed  unnecessary.  It  is  further  sup- 
ported by  the  able  opinion  of  the  learned 
Judge  of  the  circuit  court  In  Insurance  Ca 
V.  "Webster,  7  Ohio  Olr.  Ct  511,  to  which  spe- 
■  cial  reference  is  here  made.  Our  conclusion 
Is  also  in  harmony  with  the  decision  in  In- 
surance Co.  v.  Leslie,  47  Ohio  St  400,  24 
N.  E.  1072,  and  not  Inconsistent  with  the 
judgment  of  this  court  affirming  Insurance 
Co.  v.  Bowersox,  reported  in  5  Ohio  Clr.  Ct 
444,  and  the  judgment  affirming  Insurance 
Co.  V.  Kukral,  reported  In  7  Ohio  Cir.  Ot 
356,  when  the  records  in  those  cases  are  un- 
derstood. It  follows  that  in  refusing  this  in- 
struction, and  In  the  charge  as  given,  the 
common  pleas  erred.    Judgment  afOrmed. 


(U  iDd.  App.  27) 

TBQABDBN  v.  PHILLIPS. 

(Appellate  Conrt  of  Indiana.     Dec  10, 1806.) 

JraoBS— Waiter  ov  QBJBOTion— QnALiviOATioKg. 

1.  In  an  action  by  an  administrator  against 
deceased's  son  to  recover  mon^  due  the  es- 
tate, it  appeared  that  the  snit  was  prosecnted 
in  the  interest  of  the  other  heirs;  that  some  of 
them  employed  counsel,  and  were  present  at 
the  trial  when  a  certain  jaror  statnl  that  he 
was  not  related  to  either  of  the  parties;  that 
neither  they  nor  their  counsel  made  any  objec- 
tion to  the  juror  at  the  time.  Held,  that  it  was 
not  error  to  deny  a  motion  by  plaintiff  for  a 
new  trial  on  the  ground  that  snch  juror  was  re- 
lated, within  the  nrohibited  degree,  to  defend- 
ant, m  the  absence  of  any  showing  that  such 
heirs  were  ignorant  of  the  relationship  at  the 
time  the  juror  was  accepted,  under  Rev.  St. 
1804,  S  240  (Rev.  St  1881,  §  240),  allowing  snch 
relationship  to  be  waived. 

2.  Husbands  whose  wives  are  second  cous- 
ins are  not  related  by  affinity,  and  one  of  them 
is  not  disqualified  as  a  juror  in  an  action  to 
which  the  other  is  a  party,  under  Bev.  St  1894^ 


!  240  (Rev.  St  1881,  i  240),  prohibiting  a  per- 
son from  serving  as  a  juror  in  a  case  where  he 
is  related  to  a  party  by  affinity  within  a  certain  ■ 
degree. 

Appeal  from  circuit  court.  Orange  county; 
S.  B.  Voyles,  Judge. 

Action  by  George  W.  Tegarden,  adminis- 
trator de  bonis  non  of  the  estate  of  John 
Phillips,  deceased,  against  Thpmas  L.  Phil- 
lips. From  a  judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

W.  H. 'Talbott.  Farrell  &  Farrell,  and 
Blacklidge  &  Thornton,  for  appellant  THos. 
B.  Buskirk,  for  appellee. 

LOTZ,  J.  The  appellant  George  W.  Te- 
garden, as  administrator  de  bonis  non  of  the 
estate  of  John  Phillips,  deceased,  brought 
this  action  against  the  appellee,  Thomas  L. 
Phillips,  to  recover  the  sum  of  $3,000,  al- 
leged to  be  due  and  owing  from  the  latter  to 
the  estate.  After  issue  joined,  there  was  a 
trial  by  jury,  and  a  verdict  returned  for  the 
appellee,  upon  which  the  court,  after  oyec- 
rullng  appellant's  motion  for  a  new  trial, 
rendered  judgment.  The  appellee  was  a  son 
and  heir  at  law  of  appellant's  decedent  The 
only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial.  One  of  the  causes  for 
a  new  trial  was  the  alleged  incompetency  ot 
one  of  the  jurors,  Thomas  J.  Grlgsby.  It 
appears  from  the  affidavits  filed  In  suppMt 
of  this  cause  that  the  Juror,  on  his  voir  dire, 
was  asked  whether  or  not  he  was  related  by 
blood  or  marriage  to  either  of  the  parties  to 
the  action,  and  that  in  answer  to  such  ques- 
tion the  Juror  stated  that  he  was  not  It 
is  also  made  to  appear  that  this  juror's 
wife  and  the  appellee's  wife  are  related  by 
consanguinity  within  the  fifth  degree,  the 
juror's  wife  and  the  appellee's  wife's  mother 
having  been  first  cousins.  It  is  also  shown 
by  the  affidavits  of  the  appellant  and  bis 
counsel  that  they  had  no  knowledge  of  such 
relationship  when  the  Juror  was  accepted. 
Counter  affidavits  by  the  Juror  Grlgsby  and 
other  Jurors  were  filed,  by  which  It  was 
made  to  appear  that  Grigsby  was  Ignorant 
of  the  relationship  at  the  time  he  was  ac- 
cepted and  served  on  the  jury,  and  that  in 
the  Jury  room  he  was  the  strongest  partisan 
for  the  appellant  and  that  he  was  the  last 
to  consent  to  a  verdict  for  the  appellee.  It 
was  also  shown  by  the  undisputed  evidence 
in  the  case  that  the  appellant  bad  made  a 
final  settlement  of  the  estate,  and  had  been 
discharged  as  such;  that  he  was  afterwards 
reappointed  as  administrator  de  bonis  non 
for  the  purpose  of  waging  this  suit  It  was 
further  shown  by  appellee's  affidavit  that 
the  suit  was  waged  In  the  Interest  of  the 
other  heirs  of  the  decedent,  and  that  a  re^ 
CO  very  would  Inure  to  their  benefit;  that 
some  of  said  heirs  employed  counsel  to 
prosecute  the  action,  and  that  they  were 
present  at  the  trial,  and  at  the  time  the 
juror  Grlgsby  made  answer  to  the  ques- 
tions propounded  to  him  touching  his  comee- 
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tency;  that  neither  they  nor  their  counsel 
made  any  objection  to  such  Juror  at  that 
time.  Neither  these  heirs  nor  their  counsel 
controverted  the  latter  statements,  nor  did 
they  make  any  showing  that  they  were  ig- 
norant of  the  relationship  of  tne  juror's 
wife  and  appellee's  wife.  In  fact,  William 
Roach,  who  married  a  daughter  of  the  dece- 
dent, and  whb  was  present  at  the  trial  and 
counseled  with  appellant's  attorneys,  made 
an  affidavit  as  to  the  relationship  existing 
between  the  Juror's  wife  and  the  appellee's 
wife,  the  relationship  having  come  about 
through  his  first  marriage. 

When  the  Judgment  of  a  court  of  general 
Jurisdiction  is  assailed  on  appeal.  It  is  sur- 
rounded with  strong  presumptions  in  favor 
of  its  validity.  All  reasonable  presump- 
tions and  intendments  will  be  indulged  in 
favor  of  the  rulings  and  decisions  of  the 
trial  court.  This  rule  is  grounded  in  the 
elementary  principle  that  official  acts  are 
presumed  to  have  been  rightfully  perform- 
ed. This  presumption  is  redoubled  in  the 
case  of  a  Judgment,  for  a  court  acts  impar- 
tially, upon  full  information,  and  after  due 
consideration.  The  law  rightfully  casts  the 
burden  upon  those  who  assail  the  Judgment 
to  make  the  error  manifest.  Elliott,  App. 
Proc.  H  710,  711;  Railroad  Co.  v.  Berry,  9 
Ind.  App.  63,  S5  N.  E.  565,  and  36  N.  E. 
646.  An  administrator,  under  our  statute. 
Is  a  mere  trustee  for  the  creditors  and  heirs 
of  the  Intestate.  Rountree  v.  Pursell  (Ind. 
App.)  39  N.  E.  747.  While  it  is  true  that 
actions  are  instituted  by  and  against  the 
estate  In  the  name  of  the  administrator, 
still  the  administrator  is  only  a  nominal  par- 
ty. The  real  i>artles  In  interest  are  his  fidu- 
ciaries, or  those  for  whom  be  acts.  One 
who,  though  not  a  party,  prosecutes  or  de- 
fends an  action  by  employing  counsel  and 
doing  those  things  which  are  usually  done 
by  a  party.  Is  bound  by  the  Judgment  ren- 
dered. Montgomery  v.  VIckery,  110  Ind. 
211,  11  N.  B.  38;'  Bums  v.  Gavin,  118  Ind. 
320,  20  N.  E.  799;  Shugart  v.  Miles,  125 
Ind.  445,  25  N.  E.  551.  If  the  Judgment 
rendered  under  such  circumstances  is  bind- 
ing upon  the  parties  as  an  adjudication,  thmi 
surely  the  acts  and  conduct  of  such  parties 
during  the  progress  of  the  trial  will  be  bind- 
ing upon  them.  In  the  case  at  bar  the  pre- 
snmptlon  must  be  indulged  that  all  was 
done  that  the  law  required  to  be  done,  and 
that  lawful  persons  were  selected  and  served 
as  jurors.  ElUott,  App.  Proc.  {  723.  At 
common  law,  relationship  by  consanguinity 
or  affinity  within  the  ninth  degree,  comput- 
ed according  to  the  rules  of  the  civil  law, 
iB  good  grounds  for  challenge.  And  It  seems 
that  this  relationship  could  not  be  waived. 
Oakley  v.  Asplnwell,  3  N.  Y.  650;  Edwards 
Y.  Russell,  21  Wend.  63.  These  rules  have 
been  changed  In  this  state  by  statute.  The 
fact  that  a  Juror  is  related  to  one  of  the 
parties  within  the  Inhibited  degrees  does  not 
absolutely    disqualify    him    from    serving. 


The  eleventh  subdivision  of  section  240,  Rev. 
St.  1894  (section  240,  Rev.  St  1881),  pro- 
vides that  "when  a  person  Is  required  to  be 
disinterested  or  indifferent  In  acting  on  any 
question  or  matter  affecting  other  parties, 
consanguinity  or  affinity  within  the  sixth  de- 
gree inclusive  by  the  civil  law  rules,  or  with- 
in the  degree  of  second  cousin  Inclusive, 
shall  be  deemed  to  disqualify  such  person 
from  acting  except  by  consent  of  the  par- 
ties." It  has  been  held  that  this  statute  ap- 
plies to  jurors.  Dearmond  v.  Dearmond, 
10  Ind.  191;  Hudspeth  v.  Herston,  G4  Ind. 
133.  It  will  be  seen  from  this  statute  that 
the  relationship  may  be  waived,  and  the 
Juror  permitted  to  serve.  If  the  real  par- 
ties in  interest  had  knowledge  of  the  rela- 
tionship when  the  Juror  was  examined  on 
his  voir  dire,  and  they  failed  to  make  it  ap- 
pear to  the  court,  they  will  be  deemed  to 
have  waived  the  relatlonslilp,  or  consented 
tliat  the  Juror  might  serve  notwithstanding 
such  relationship.  It  is  not  enough  to  show 
that  the  nominal  party  had  no  knowledge, 
but  It  must  be  made  to  appear  that  the  real 
parties,  when  they  are  present  and  active  in 
the  conduct  of  the  action,  had  no  knowledge. 
The  showing  in  this  case  fails  to  make  this 
appear.  The  presumption  Is  in  favor  of  the 
correctness  of  the  decision  of  the  trial  court 
In  overruling  the  motion  for  a  new  trial.  It 
is  Incumbent  upon  the  appellant  not  only 
to  show  error,  but  to  show  that  the  error  . 
was  prejudicial,  or  probably  prejudicial,  to 
him.  The  real  parties  in  interest,  the  bene- 
ficiaries,—the  actual  plaintiffs,— were  all 
Jointly  interested  In  the  prosecution  of  the 
suit  If  they  seek  a  new  trial  on  account 
of  the  Incompetency  of  the  Juror,  and  that 
they  had  no  knowledge  thereof,  they  should 
show  that  none  of  them  had  such  knowl- 
edge, or  that  none  of  them  waived  the  in- 
competency. If  the  nominal  i>arty  had  no 
knowledge  of  the  relationship,  and  the  real 
and  active  parties  In  interest  had  such 
knowledge,  but  failed  to  take  advantage  of 
it,  or  consented  that  the  Juror  might  serve. 
It  would  be  a  travesty  upon  justice  to  per- 
mit the  want  of  knowledge  on  the  part  of 
the  nominal  party  to  overthrow  the  Jadg- 
ment,  when  the  real  party  had  such  knowl- 
edge, and  waived  or  consented  to  the  Juror's 
serving.  A  shadow  ought  not  to  be  permitted 
to  outweigh  the  substance.  It  does  not  ap- 
pear tliat  the  real  parties  in  interest  had  no 
knowledge  of  the  relationship  at  the  time 
the  Juror  was  accepted.  This,  under  the 
circumstances  shown,  must  be  made  to  ap- 
pear affirmatively  before  the  appellant's  con- 
tention vrtll  be  permitted  to  overthrow  the 
Judgment. 

But,  aside  from  the  question  of  waiver,  were 
the  Juror  and  the  appdlee  related,  it  Is  clear 
that  they  were  not  related  by  consanguinity. 
If  related  at  ail,  it  was  by  affinity.  Appel- 
lant's contention  is  that  they  were  idated  by 
affinity,  while  appellee  Insists  that  no  i^a- 
tionship  exists  between  them  by  affinity.    At- 
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flnlty  is  an  atttficial  relationship.  Bouv.  liaw 
Diet  defines  it  thus:  "The  connection  exist- 
ing in  consequence  of  marriage  between  each 
of  the  married  persons  and  the  klndi-ed  of  the 
other.  It  Is  distinguished  from  consanguini- 
ty, which  denotes  relationship  by  blood.  Af- 
finity is  the  tie  which  exists  between  one  of 
the  spouses  with  the  kindred  of  the 'other. 
Thus,  the  relations  of  my  wife— her  brothers, 
her  slaters,  her  uncles— are  allied  to  me  by 
affinity;  and  my  brothers,  sisters,  etc.,  are  al- 
lied in  the  same  way  to  my  wife.  But  my 
brother  and  the  sister  of  my  wife  are  not  al- 
lied by  the  ties  of  affinity."  And.  Law  Diet, 
defines  affinity  as  "the  tie  which  arises  from 
marriage  between  the  husband  and  the  blood 
relations  of  the  wife,  and  between  the  wife 
and  the  blood  relations  of  the  husband."  In 
Higbe  y.  Leonard,  1  Denlo,  186,  this  language 
is  used:  "A  husband  Is  related  by  affinity  to 
all  the  consangulnel  c^  his  wife,  and,  vice 
versa,  the  wffe  to  the  husband's  consangulnel; 
for,  the  husband  and  wife  being  considered 
one  flesh,  those  who  are  related  to  the  one 
by  blood  are  related  to  the  other  by  affinity. 
But  the  consanguine!  of  the  husband  are  not 
at  all  related  to  the  consangulnel  of  the  wife." 
It  is  apparent  from  these  definitions  that  rela- 
tionship by  affinity  always  depends  upon  the 
blood  of  the  two  spouses,  and  cannot  extend 
beyond  such  blood  kindred.  The  definitions 
exclude  the  affinity  relatives  of  the  respective 
spouses.  My  wife's  brother's  wife  is  related 
to  my  wife  by  affinity,  because  of  the  blood 
relationship  existing  between  my  wife  and  her 
brother;  but  she  is  not  related  to  me  by  af- 
finity, because  there  Is  no  blood  }n  common  be- 
tween us.  In  other  words,  the  affinity  rela- 
tives of  my  wife  are  not  my  affinity  relatives, 
nor  vice  versa.  While  the  husband  and  wife 
are  sometimes  figuratively  said  to  be  one 
flesh,  they  are  not  necessarily  of  one  blood, 
for  marriage  by  blood  relations  within  certain 
degrees  is  forbidden.  It  Is  the  offspring  that 
is  of  the  blood  of  both.  In  determining 
the  degrees  of  relationship  by  consanguinity 
or  affinity,  like  In  determining  the  descent  of 
property,  we  must  proceed  from  a  single,  def- 
inite propositus.  In  the  descent  of  property 
the  propositus  is  the  ancestor  or  person  from 
whom  the  descent  Is  reckoned.  In  consan- 
guinity it  Is  a  single,  definite  person;  and  in 
affinity  it  is  a  single,  definite  marriage.  Re- 
lationship by  affinity  extends  only  through 
one  marriage.  The  two  lines  of  blood  meet 
in  the  husband  and  wife.  One  line  of  af- 
finity extends  from  the  husband  to  the  wife's 
blood  kindred,  and  the  other  line  extends 
from  the  wife  to  the  husband's  blood  kin- 
dred. But  new  blood  cannot  be  introduced 
by  the  marriage  of  the  affinity  relatives  of 
dtber.  If  it  be  assimied  that  a  husband 
and  wife  are  of  one  flesh  or  blood,  in  con- 
sequence of  the  marriage,  then  the  blood  re- 
lations of  each  become  related  by  consan- 
guinity, and  each  additional  marriage  would 
introduce  a  new  line  of  blood.  Thus,  when 
my  wife's  brother  marries,  his  wife  becomes 


related  to  me;  and,  when  his  wife's  sister 
marries,  her  husband  becomes  related  to  me. 
This  would  lead  to  infinite  absurdity.  Or,  if 
it  be  assumed  that  relationship  by  affinity  ex- 
tends through  more  than  one  marriage,  then 
my  wife's  blood  relations  can  extend  my  af- 
finity relationship  by  their  marriages,  and  we 
would  have  degrees  of  affinity  based  upon  the 
numl>er  of  marriages,  or  by  adding  another 
degree  for  each  marriage.  Just  as  appellant's 
counsel  have  done  in  their  brief,  in  which  it 
Is  asserted  that  the  Juror  and  the  appellee  are 
related  in  the  seventh  degree  by  affinity.  This 
would  make  relationship  by  affinity  of  more 
importance  than  relationship  by  consanguini- 
ty, upon  which  it  is  based.  The  degrees  of 
relationship  by  consanguinity  of  a  husband  or 
wife  to  a  third  person  Is  determined  by  count- 
ing up  to  the  common  ancestor,  and  down  to 
the  related  party;  and  the  degree  of  relation- 
ship by  affinity  Is  found  by  counting  up  to  the 
common  ancestor,  and  then  counting  down. 
The  Juror  complained  of  was  related  to  appel- 
lee's wife  by  affinity  only.  This  did  not  re- 
late the  Juror  and  appellee  by  affinity.  The 
husbands  of  second  cousins  conld  not  possi- 
bly fall  within  the  line  of  computation.  The 
Juror  cannot  be  related  to  the  appellee  with- 
out depfirtlng  from  the  principle  upon  which 
relationship  by  affinity  is  determined.  It  is 
sometimes  said  that  there  is  a  connection  be- 
tween parties,  arising  from  marriage,  which 
is  neither  consanguinity  nor  affinity.  It  Is 
called  "affinltas  affinitatls."  Bouv.  Law  Diet.; 
Ersk.  Inst  p.  67,  f  8.  It  It  sometimes  con- 
fused with  and  called  "affinity."  As  a  gen- 
eral rule,  however,  this  connection  is  too  vague 
and  shadowy  for  Judicial  cognizance.  In  any 
event  it  is  not  recognized  by  our  statute 
(section  240,  Rev.  St  1894;  section  240,  Rev. 
St  1881).  It  Is  true  that  in  some  cases  this 
relationship  or  connection  has  been  recognized 
by  the  courts.  Thus,  in  Markham  v.  Lee,  22 
Edw.  IV.  p.  2  (cited  In  Mounson  v.  Wests,  1 
Leon.  89),  the  defendant's  challenge  to  the 
array  was  sustained  because  the  sheriff's  wife 
was  a  sister  to  the  plaintiff's  wife.  And  in 
15  Hen.  VII.  c.  9.  (cited  in  1  Leon.  89),  the 
challenge  was  sustained  because  the  brother 
of  the  wife  of  the  defendant  had  married  the 
daughter  of  the  sheriff.  In  Foot  v.  Morgan, 
1  Hill,  654.  it  was  held  that  a  Justice  of  the 
peace  who  had  married  the  sister  of  the  plain- 
tiff was  incompetent  to  try  the  case.  And  in 
Railroad  Co.  v.  Schuyler,  28  Tow.  Prac.  187, 
it  was  held  that  a  Judge  who  had  married  the 
first  cousin  of  one  of  the  defendants  was  in- 
competent to  sit  These  are  the  only  cases 
which  have  come  under  our  observation  which 
directly  support  appellant's  contention.  The 
appellant  cites  and  relies  upon  the  case  of 
Paddock  t.  WeUs.  2  Barb.  Oh.  231.  It  Is 
there  said:  "Relationship  by  affinity  may  also 
exist  between  the  husband  and  one  who  is 
connected  by  marriage  with  a  blood  relative 
of  the  wife.  Thus,  where  two  men  marry 
sisters,  they  become  related  to  each  other  in 
the  second  degree  of  afllnity,  as  theii  wives 
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are  related  In  the  second  degree  of  conaangnln- 
tty.'  This  latter  statement  is  mere  dicta,  for 
there  was  no  such  question  before  the  court. 
The  question  there  before  the  court  was 
whether  or  not  the  vice  chancellor  was  com- 
I)etent  to  sit,  be  being  a  first  cousin  of  a  for- 
mer husband  of  the  defendant,  there  being  is- 
sue living  of  the  first  marriage.  We  believe 
the  weight  of  authority,  as  well  as  reason  and 
ioglc,  is  opposed  to  appellant's  contentloa  In 
Ckx  liitt  527,  it  is  laid  down  that  the  mar- 
riage of  the  Juror's  son  with  the  daughter  of 
the  plalndir  Is  not  a  principal  cause  of  chal- 
lenge, as  It  would  be  if  the  Juror  himself  had 
married  the  daughter  of  the  plaintiff.  In  2 
Steph.  Comm.,  it  is  said:  "The  consangulnei 
of  the  wife  are  the  aflSnes  of  the  husband, 
and  vice  versa;  but  the  afiBnes  of  the  wife 
are  not  those  of  the  husband,  nor  are  the  af- 
flnes  of  the  husband  those  of  the  wife."  In 
Waterhouse  v.  Martin,  Peck  (Tenn.)  374,  it 
is  held  that  there  Is  no  relation  by  affinity 
between  a  party  to  the  suit  and  the  Judge, 
whose  son's  wife  is  an  aunt  of  snch  party. 
In  Himie  v.  Bank,  10  liea,  1,  it  is  held  that 
a  Judge  is  not  incompetent  to  sit  In  a  cause 
In  which  the  husband  of  his  wife's  sister  is 
a  party.  In  Poydras  v.  Livingston,  2  Mart 
(N.  S.  482)  283,  it  was  decided  that,  although 
the  wives  of  the  Judge  and  the  defendant  were 
related  by  consang[ulnIty  in  the  fourth  degree, 
the  husbands  were  not  related  by  affinity, 
and  that  the  Judge  was  not  disqualified.  In 
Ohlnn  V.  State,  47  Ohio  St.  676,  26  N.  E.  986, 
it  was  held,  in  a  criminal  case,  that  a  defend- 
ant was  not  related  by  either  consanguinity 
or  affinity  to  his  wife's  brother's  wife.  See, 
also,  C!oop.  Just.  422;  Tayl.  Oiv.  Law,  339;  1 
Blsh.  Mar.  &  Div.  {  314;  Just.  Inst  1,  10,  6; 
1  Chit  BL  435,  note  5.  The  Juror  was  not  in- 
competent. Under  this  rule  above  stated,  it 
Is  true  that.  If  two  men  should  marry  sisters, 
one  would  not  be  disqualified  by  this  fact 
alone  from  serving  on  a  Jury  where  the  other 
Is  a  party.  But  there  are  many  other  grounds 
for  challengiDg  a  juror  than  those  enumerated 
In  the  statute.  A  Juror  must  be  disinterested. 
Impartial,  free  from  bias  and  prejudice.  If, 
.  by  reason  of  his  relationship,  or  by  reason  of 
his  association  with  a  party,  he  has  become 
biased  or  prejudiced,  or  rendered  partial,  he 
may  be  challenged  for  such  cause.  Thornt 
Juries  &  Inst  p.  79. 

Another  cause  for  a  new  trial  is  that  the 
Juror  Pickens  was  Incompetent  for  the  rea- 
son that  "the  mother  of  the  wife  of  this  juror 
was  a  full  cousin  to  the  first  wife  of  William 
Roach,  and  this  Mrs.  Roach  was  the  mother 
of  the  wife  of  the  defendant  [appellee],  Thom- 
as L.  Phillips."  In  other  words,  the  mother 
of  the  Juror's  wife  and  the  mother  of  the  ap- 
pellee's wife  were  first  cousins,  by  consan-. 
gulnity.  This  makes  the  Juror's  wife  and  the 
appellee's  wife  related  In  consanguinity  In  the 
sixth  degree,  or  second  cousins.  But  this,  un- 
der the  rule  above  stated,  did  not  relate  the 
Jurwr  and  the  appellee  by  affinity. 

Another  cause  for  a  new  trial  is  tiiat  the 


court  erred  in  giving  Instructions  1,  2,  3,  4,  B, 
and  6  on  its  own  motion.  This  is  a  Joint  as- 
signment and,  if  any  one  of  the  Instructions 
is  good,  the  cause  Is  not  well  assigned.  Some 
of  these  instructions  are  not  assailed,  and  are 
onquestlonably  good. 

It  is  lastly  contended  that  the  court  erred 
in  refusing  to  give '  instructions  3,  6,  and  6, 
asked  1^  the  appellant  This  is  also  a  joint 
assignment  No  specific  objection  is  made  to 
the  sixth.  The  court  instructed  the  Jury  fully, 
and,  when  the  instructions  refused  are  con- 
sidered in  connection  with  those  given,  the 
appellant  bas  no  cause  for  complaint  Judg- 
ment affirmed. 

ROSS,  J.,  concurs  In  resnlv,  but  thinks  the 
decision  overrules  Hudspeth  v.  Herston,  64 
Ind.  133,  and  should  be  so  stated. 

GAVIN,  O.  J.  I  am  not  satisfied  that  a 
walva  is  established  as  against  heirs  who 
were  neither  parties  to  the  suit  nor  appearing 
and  particlpathig  in  the  prosecution  of  the 
cause.     Upon  the  affinity  question  I  concur. 


(1C5  Maw.  ISl) 
WILLIAMS  et  al.  v.  JOT  et  al. 
(Supreme  Judicial  Court  of  Massachoaetta. 
Worcester.  Jan.  4,  189C. 
Wills — Construotiov. 
Testator  gave  to  hU  executors  one-tenth 
of  his  estate,  to  pay  the  income  to  his  brother 
for  life,  and  at  his  death  to  convey  to  liis 
daughter  B.  and  .son  M.,  in  equal  portions, 
that  jportion  of  the  estate  set  apart  for  him; 
bat,  if  the  cirildren  should  not  be  then  living, 
testator  directed  that  the  Income  derived  from 
the  portion  that  would  have  been  paid  to  the 
children,  or  either  of  them,  should  be  paid  to 
his  wife  for  life,  and  at  her  death  the  portion 
the  said  children,  or  either  of  them,  would  re- 
ceive if  living,  to  be  conveyed  to  the  trustees 
of  a  certain  college.  Beld,  tliat  in  case  only 
one  of  the  children  was  living  at  the  time  of 
the  father's  death,  testator's  wife  having  also 
died,  such  child  and  the  trustees  of  the  college 
were  each  entitled  to  one-half  of  the  portion 
set  apart 

Bill  of  Interpleader  by  Oustave  Williams 
and  another  against  Moses  Joy,  Jr.,  and  oth- 
ers.   Submitted  oa  agreed  statement  of  facts. 

W.  Williams,  for  plaintiffs.  H.  E.  Fales  and 
S.  H.  Tyng,  for  defendant  Jc^.  F.  B.  Har* 
low,  for  Antioch  College. 

FIELD,  O.  J.  The  testator  died  April  6, 
1875;  Charlotte  A.  Joy  died  March  15,  1892, 
leaving  two  sons,  who  are  now  living;  Moses 
Joy  died  June  19,  1895;  and  Elizabeth  Greene 
died  in  July,  1877.  Moses  Joy,  Jr.,  is  stiU  liv- 
ing. It  thus  appears  that  at  the  time  ot 
Moses  Joy's  death,  one  ot  his  children  had 
died  and  one  was  living.  The  fifth  article  of 
the  will  is  as  follows:  "Fifth.  I  hereby  direct 
my  said  trustees  to  appropriate  and  set  apart 
one  one-tenth  part  of  all  my  estate  devised 
and  bequeathed  to  them,  and  to  pay  the  In- 
terest and  income  derived  from  the  same  In 
semiannual  iwymenis  to  my  brother,  Moses 
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Joy,  DOW  of  Mantocket,  llassachnsetts,  for  bla 
own  use  and  benefit,  during  the  term  of  his 
life.  And  If,  at  his  decease,  bis  daughter, 
BUzabetb  Greene,  wife  of  Darwin  A.  Greene, 
now  <^  New  Xork  City,  and  bis  son,  Moses 
Joy,  Jr.,  be  then  living,  I  beieby  direct  my 
said  trustees  to  immediately  convey,  transfer, 
and  set  over  to  them.  In  equal  portions,  ttiat 
portion  of  my  estate  which  was  set  apart  for 
the  use  of  their  father,  Moses  Joy.  But  If,  at 
the  decease  of  my  brother,  Moses  Joy,  his 
children,  above  named,  shall  not  then  be  liv- 
ing, I  hereby  direct  my  trustees  to  pay  to  Qiy 
wlfie,  Charlotte  A.  Joy,  during  her  life,  the 
income  uerlved  from  that  part  of  my  estate 
that  would  have  been  paid  lo  the  above-named 
children  of  my  brother,  Moses,  or  either  of 
them,  and,  at  her  decease,  to  immediately 
convey,  transf<  r,  and  set  oyese  such  .portion  of 
my  estate  as  the  said  children,  or  either  of 
them,  would  have  received  tf  living,  to  the 
trustees  of  Antioch  College  of  Yellow  Springs, 
Greene  county,  Ohio,  subject  to  the  same  con- 
ditions and  restrictions,  and  to  be  used  for  the 
same  purposes  and  in  the  same  manner,  as 
directed  in  that  clause  of  this  will  relating  to 
the  final  disposition— after  the  decease  of  my 
wife— of  that  portion  of  my  estate  from  which 
she  has  derived  her  income." 

We  are  of  opinion  that  the  interests  of  Eliza- 
beth Greene  and  Moses  Joy,  Jr.,  under  this 
article  of  the  will,  were  contingent  during  the 
life  ot  Moses  Joy;  and  that  their  Interests 
were  several;  and  that  each  was  to  be  entitled 
to  one-half  of  that  portion  of  the  estate  set 
apart  for  the  use  of  Moses  Joy  if  he  or  she 
was  living  at  the  decease  of  Moses  Joy;  and 
that,  therefore,  Moses  Joy,  who  was  junior 
until  the  death  of  his  father,  is  now  entitled 
to  one-half  of  this  property;  and  that  the 
trustees  of  Antioch  Collie  are  entitled  to  the 
other  half.    Decree  accordingly. 


(UE  Han.  168) 

BHOWNBLIi  et  Bl  V.  UOhUBS. 

(Supreme  Judicial    Court    of    Maasachusetts. 
Bristol.     Jan.  4,  1890.) 

EutOTIOK  EXFENSEg — PrOCBEDINOS  TO    CNrOBOI 

Publication— Repeal  or  Statutes. 

8t  1893,  c.  417,  provided  for  punishment 
of  a  treasurer  of  a  political  committee  who  did 
not,  within  SO  days  after  an  election,  file  a 
statement,  in  accordance  with  section  233,  of 
moneys  received  or  disbursed  in  connection  with 
the  election,  and  that  he  might  be  compelled  by 
a  petition  in  eqnity,  brought  by  five  electors,  to 
file  aiich  a  sutement.  St  1894,  c.  248,  au- 
thorized the  district  attorney  to  institute,  in  the 
name  of  the  commonwealth,  against  the  treas- 
nrer.  either  a  civil  proceeding  to  compel  filing 
of  the  statement  or  a  criminal  proceeding.  It 
also  reqoired  the  controller  of  county  accounts 
(or.  In  municipal  elections,  the  city  or  town 
derk)  to  Inspect  such  statements,  and  on  dis- 
covery that  a  statement  had  not  been  filed  or 
did  not  conform  to  the  requirement  of  the  act 
of  1893,  or  on  the  complaint  of  five  electors, 
he  was  to  notify  the  person  required  to  file  the 
statement,  and  on  his  failure  so  to  do  the  con- 
troller was  to  notify  the  district  attorney,  who 
was  aathorised  to  proceed  dvilly  or  criininally. 


Beli,  tiiat  the  act  of  1^94  repealed  the  provi- 
sion for  petition  in  eqwty  by  electors,  and  did' 
not  merely  provide  an  additional  remedy. 

Appeal  from  supreme  Judicial  court,  Bristol 
county;  John  I.4ithrop,  Judge. 

Petitlun  of  Stci)hen  A.  Browuell  and  othci's 
against  Lemuel  he  B.  Holmes  to  file  a  state- 
ment as  treasurer  of  a  political  committee. 
Bill  dismissed,  and  petitioners  appeal.  Af- 
firmed. 

B.  i>.Tery,  T.  F.  Desmond,  and  B.  F.  Ray- 
mood,  for  appellants.  X.  M.  Stetson,  for  ap- 
pellee. 

FIBLD,  0.  J.  The  history  of  the  statutes 
under  which  the  present  petition  was  brought 
is  as  follows:  St  1892,  c.  416,  entitled  "An 
act  to  prevent  corrupt  practices  in  elections 
and  to  provide  for  publicity  of  election  ex- 
I)enses,"  took  effect  on  August  1,  1892.  It 
was  r^ealed  by  St  1893,  c.  417,  {  345,  but 
its  provisions  were  substantially  re-enacted 
in  this  statute.  Sections  226-246,  344.  This 
statute  was  approved  June  6,  1S93,  and  it 
was  amended  by  St  1894,  c.  248,  which  vras 
approved  on  April  14,  1894,  and  took  effect 
upon  its  passage.  St  1894,  c.  248,  was  re- 
pealed by  St.  1895,  c.  242,  which  was  ap- 
proved April  6,  1895,  and  took  effect  upon 
its  i>as8age.  The  present  petition  in  equity 
was  filed  in  this  court  on  January  16,  1895. 
It  was  brought  by  six  persons,  who  are  al- 
leged to  be  citizens  of  the  city  of  New  Bed- 
ford, and  to  have  been  severally  qualified  to 
vote  at  the  annual  municipal  election  held  in 
that  city  on  December  4,  1894,  against  Lem- 
uel Le  B.  Holmes,  who  is  alleged  to  have  been 
the  treasurer  of  a  political  committee  of  the 
Citizens'  party  at  that  election.  The  i>etition 
charges  that  the  statement  filed  by  the  re- 
spondent as  such  treasurer  did  not  conform  to 
the  provisions  of  St  1893,  c.  417;  that  It 
was  not  snfiSclent  in  detail,  did  not  conform 
to  the  truth,  and  was  Intended  to  conceal  cor- 
rupt practices,  and  to  prevent  the  publicity 
of  the  election  expenses  of  said  party  at  said 
election.  The  prayer  of  the  petition  is,  in  ef- 
fect, that  the  respondentmay  be  compelled  to 
file  a  statement  in  conformity  with  the  pro- 
visions of  St  1893,  c.  417,  and  may  also  be 
compelled  to  produce  all  books  and  records 
of  all  receipts  and  expenditures  of  said  par- 
ty at  said  election.  See  St  1893,  c.  417,  (8 
231,  233,  238,  239.  It  is  manifest  that  the  pe- 
tition was  intended  to  be  brought  under  sec- 
tion 239  of  the  statute  of  1893,  although  it 
was  brought  after  the  statute  of  1894  took 
effect,  and  related  to  an  election  held  after 
that  statute  took  tttect 

The  first  question  In  the  case  Is  whether, 
after  St.  1894,  c  248,  took  effect  a  petition 
In  equity,  for  the  purpose  above  set  forth, 
could  be  brought  by  five  persons  qualified  to 
vote  at  the  election.  The  contention  of  the 
respondent  is  that  the  special  provisions  of 
St  1893,  c.  417,  §  239,  which  authorized  Ba<:h 
a  petition  to  be  brought  by  "any  candidate 
voted  for,"  or  by  "any  five  persona,"  etc.. 
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were  repealed  by  ImpUcaUon  by  St  1881,  c 
21&  The  contention  of  the  petltlonera  is  that 
the  proTislong  of  SL  1891,  c.  248,  were  In  ad- 
dition to  those  of  the  statute  of  1883,  and 
were  Intended  to  be  cnuiulatiTe.  The  fact 
that  St.  1804,  c.  248,  was  repealed  by  St.  180.5, 
c.  212,  does  not  affect  the  decision  of  this 
case,  because  such  repeal  did  not  revlre  the 
former  provisions  of  St  1803,  c.  417,  so  far 
as  they  were  repealed  by  the  statute  of  1894. 
See  Pub.  St  c.  3,  S  3,  cL  1.  The  statute  of 
1895  is  in  effect  an  amendment  of  the  statute 
of  1894,  by  substituting  the  "secretary  of  the 
commonwealth"  for  the  "controller  of  the  ac- 
counts of  coiuty  oBicen,"  but  otherwise  mak- 
ing no  substantial  change.  Although  this 
-amendment  was  effected  by  repealing  the  old 
statute  and  passing  the  new  one,  yet  If  the 
statute  of  1894  did  not  by  implication,  re- 
peal the  authority  given  to  five  persons  qual- 
ified to  TOte  at  an  election  to  bring  such  a 
petition  as  tlie  present  the  statute  of  1895 
could  not  be  held  to  hare  tbat  effect  The 
manifest  purpose  of  St  1893,  c  417,  was  to 
punish  by  fine  or  Imprisonment  any  treasurer 
of  a  political  committee  which  received  or  dis- 
bursed money  In  connection  with  any  election, 
who  did  not  within  30  days  after  such  elec- 
tion, file  a  statement  In  accordance  wltb  the 
requirements  of  section  233,  and  also  to  com- 
pel such  a  treasurer  to  file  such  a  statement 
The  treasurer  was  to  be  compelled  to  file  such 
a  statement  by  means  of  a  petition  in  equity, 
brought  by  "any  candidate  voted  for"  or  by 
"any  five  persons  qualified  to  vote  at  the 
election."  To  protect  persons  from  criminal 
prosecution  who  were  called  to  testify  in  such 
proceedings  in  equity,  section  240  was  Insert- 
ed in  the  act  but  this,  in  terms,  did  not  in- 
clude the  respondent  in  the  petition  if  he 
was  not  called  to  testify.  If  the  respondent 
was  called  upon  to  answer  the  petition,  and 
made  answer,  or  if,  in  default  of  an  answer, 
the  petition  was  taken  as  confessed  against 
him,  it  was  the  intention  of  the  statute  tliat 
a  decree  should  be  entered  against  him,  re- 
quiring him  to  make^  a  statement  in  accord- 
ance with  the  statute.  If,  as  in  the  present 
case,  the  respondent  had  filed  a  statement 
and  was  compelled  to  file  another,  on  the 
ground  tbat  the  first  statement  was  not  in 
conformity  with  the  requirements  of  St.  1808, 
c.  417,  f  233,  there  is  no  provision  in  the 
statute  that  this  second  statement  shall  not 
be  used  as  evidence  against  him  in  a  criminal 
prosecution  under  section  314.  The  general 
court  of  1894  probably  had  some  doubt  wheth- 
er the  provisions  -We  have  cited  did  not  vio-' 
late  article  12  of  the  declaration  of  rights  in 
tliat  if  they  were  to  be  enforced,  they  might 
be  used  to  compel  the  respondent  in  the  pe-' 
tition  in  equity  "to  accuse  or  furnish  evi- 
dence against  himself"  of  a  crime  or  offense. 
Accordingly,  the  statute  of  1894  authorized 
tbe  proper  district  attorney  to  institute  either 
civil  proceedings  under  section  239  of  the 
statute  of  1893,  or  criminal  proceedings  un- 
der section  344,  In  his  discretion;  and  the  pro- 


ceedings In  either  case  were  to  be  in  tbe  name 
of  the  conunonwealtiL  The  district  tMoroey 
was  not  authorized  to  instttnte  both  dva  and 
criminal  proceedings.  The  statute  of  1894 
!  provided  for  a  public  prosecution  by  a  pub- 
.  lie  officer,  and  the  intention  was  that  a  per- 
:  son  should  not  be  subjected  to  both  a  civil 
and  criminal  prosecution.  It  is  inconsistent 
;  with  the  scheme  established  by  the  statute 
of  1891,  and  with  the  discretion  which  it  was 
meant  the  district  attorney  should  exercise^ 
tliat  civil  proceedings  after  that  statute  took 
effect  might  still  be  instituted  and  prosecuted 
by  any  candidate  voted  for  by  any  five  per- 
sons qualified  to  vote  at  an  election,  whether 
the  district  attorney  approved  of  it  or  not 
and  that  the  respondent  to  the  petition  might 
also  be  prosecuted  criminally.  St  1893,  c. 
417,  {  238i  required  the  statement  to  be  filed 
within  30  days  after  the  election,  and  tbe 
petition,  under  section  239,  was  not  to  be 
brought  "later  than  60  days  after  such  elec- 
tion against  any  one  who  has  filed  his  ac- 
count within  the  30  days  required,"  etc.  "Hie 
statute  of  1894  required  the  controller  of 
county  accounts  to  inspect  all  statements 
within  60  days  after  the  same  were  filed,  and 
upon  discovering  that  a  statement  did  not  con- 
form to  the  provisions  of  the  act  of  1893,  or 
upon  the  complaint  of  five  registered  vot- 
ers that  tbe  statement  filed  did  not  conform 
to  law  or  to  the  truth,  or  tbat  a  statement 
had  not  been  filed  as  required  by  the  act  of 
1893,  he  was  to  notify  in  writing  the  person 
required  to  file  the  statement  of  Ids  non- 
compliance, specifying  the  particulars  thereof. 
The  complaint  was  to  be  filed  with  tbe  con- 
troller within  60  days  after  the  election,  and 
It  must  state  the  grounds  of  objection,  and 
must  be  sworn  to  by  at  least  one  of  the  sul)- 
scribers.  If  the  person  so  notified  failed  to 
file  a  statement  or  an  amended  statement 
within  JO  days  after  receiving  such  notice, 
the  controller  was  to  notify  the  proper  dis- 
trict attorney,  who  was  authorized  to  proceed 
civilly  or  criminally  in  the  manner  hereinlie- 
fore  stated,  and  he  was  to  proceed  within  2 
months  after  the  end  of  tbe  10  days.  In  mu- 
nicipal elections,  the  city  or  town  clerks  were 
to  perform  tbe  acts  otherwise  required  to  be 
performed  by  the  controller  of  county  ac- 
counts. This  is  an  essentially  different 
scheme  from  that  provided  in  the  statute  of 
1893,  aqd  the  statement  of  it  is  sufficient  to 
show  that  the  general  court  could  not  have 
intended  that  both  should  stand.  The  rights 
of  the  defendant  under  tbe  later  statute  to 
notice,  and  an  opportunity  to 'correct  his  state- 
ment or  to  file  a  statement,  are  substantially 
different  from  those  under  the  earlier  stat- 
ute. We  are  of  opinion  that  the  provisions  of 
the  earlier  statute  authorizing  a  petition  in 
equity  by  ahy  candidate  voted  for  or  by  five 
persons  entitled  to  vote  at  an  election  were 
repealed  by  implication.  The  later  statute 
must  be  followed  after  it  took  effect  and  tbe 
provisions  for  prosecution,  either  by  civil  pro- 
ceedings or  by  criminal  proceedings  by  the 
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proper  district  attorney,  at  the  time  the  pres- 
ent petition  was  filed,  were  the  only  provl- 
aions  In  force  with  respect  to  procedure.  HiIs 
▼lew  of  the  effect  of  the  statutes  renders  It 
unnecessary  to  consider  other  objections  made 
by  the  respondents.  Because  the  petition  was 
brought  under  provisions  of  a  statute  which 
had  been  repealed  before  it  was  filed,  it  must 
be  dismissed.    So  ordered. 


(166  Maas.  S3) 

MONNAHAN  t.  JUDD. 

(Supreme    Judicial    Court    of    Massachnaetts. 

SuCollc.  Jan.  1,  1896.) 
Actios  for  Wages— Ktidbnck  or  Bmplotmbnt. 
Plaintiff,  in  an  action  for  seryices,  claim- 
ed to  hare  been  employed  by  defendant's  agent, 
ftnd  that  defendant  ratified  the  employment, 
and  Introduced  evidence  that,  on  his  refusal  to 
continue  work  without  pay,  defendant  prom- 
ised to  pay  for  the  past  and  future  worit  if  he 
would  keep  on.  There  was  evidence  that  de- 
fendant was  the  chief  person  interested  in  hav- 
ing the  work  done.  Held  sufiScient  to  sustain 
a  finding  for  plaintifC 

Exceptions  from  superior  conrt,  Suffolk 
county;   Albert  Mason,  Judge. 

Action  by  James  Monnahan  against  Ed- 
ward C.  Judd  for  services  rendered.  A  ver- 
dict was  found  for  plaintiff,  and  defendant 
excepts.    Exceptions  overruled. 

J.  Brown  Lord,  for  plaintiff.  E.  M.  John- 
son and  A.  T.  Johnson,  for  defendant 

ALLEN,  3.  The  defendant's  second  re- 
quest for  instructions  was  given  In  sub- 
stance, though  not  in  express  terms.  'Xhe  de- 
fendant's rights  as  to  this  were  fully  saved 
by  the  instructions  which  were  given.  The 
first  request  was  that,  upon  all  the  evi- 
dence, the  plaintiff  was  not  entitled  to  re- 
cover. The  plaintiff  contended,  among  other 
things,  tliat  Rowe  employed  him  to  render 
the  services  for  the  defendant,  and  that  If 
Rowe  was  acting  without  the  defendant's 
authority  in  doing  this,  yet  the  defendant 
afterwards  ratified  and  adopted  his  act. 
There  was  evidence  tending  to  support  this 
view.  The  plaintiff  and  Rowe,  Jr.,  both  tes- 
tified that,  when  the  plaintiff  refused  to  go 
on  with  the  work,  the  defendant  promised 
to  pay  him  for  past  and  future  work  if  he 
would  keep  on.  The  defendant,  however, 
contends  that  it  did  not  expressly  appear 
that  he  knew  that  plaintiff  was  working  un- 
der a  contract  or  promise  of  pay  made  by 
Rowe  in  bis  (the  defendant's)  name  and  be- 
half; citing  Dickinson  v.  Conway,  12  Alien, 
487;  Combs  v.  Scott,  Id.  493;  Murray  v. 
Lumber  Co.,  143  Mass.  250,  9  N.  £.  034;  Man- 
ning V.  Leland,  153  Mass.  510,  27  N.  E.  519. 
The  essential  point  of  this  is,  did  the  defend- 
ant know  that  the  plaintiff  understood  and 
believed  that  he  was  working  for  the  de- 
fendant, and  that  the  defendant  was  to  pay 
lilm?  There  was  evidence'  sufficient  to  war- 
rant a  finding  that  he  did.  The  plaintiff  tes- 
tified that,  at  the  outset,  the  defendant  told 
him  to  go  ahead  and  do  the  best  he  could. 


saying,  1  will  see  that  you  come  out  all 
right."  There  was  some  evidence  tending  to 
show  that,  in  point  of  fact,  the  defendant 
was  the  chief  person  interested  in  having 
the  work  done;  that  he  had  undertaken  to 
furnish  to  a  Mr.  Rlcker  money  snllicient  to 
pay  all  labor  bills;  that  he  employed  Rowe 
to  go  to  Rockland,  advancing  money  to  him 
for  the  purpose;  that  when  the  defendant 
afterwards  went  to  Rockland,  the  plaintiff, 
in  conversation  with  him,  assumed  that  the 
defendant  was  the  person  who  was  to  pay 
him,  and  asked  the  defendant  if  he  had  sent 
any  money  to  the  plaintiff's  wife  yet,  and  on 
being  answered,  "No,"  said  he  should  go 
home  in  the  morning  then;  that  the  defend- 
ant then  promised,  if  the  plaintiff  would  go 
to  work,  to  pay  what  was  already  due,  and 
see  that  the  plaintiff  should  receive  it  in  the 
future;  that  the  amount  due  and  the  rate 
per  week  were  ascertained,  and  arrange- 
ments made  for  sending  a  part  of  the  amount 
to  the  plaintiff  and  the  rest  to  his  wife.  If 
these  statements  were  believed,  the  Jury 
might  infer  that  defendant  knew  that  the 
plaintiff  thought  he  was  working  for  the  de- 
fendant, and  looked  to  the  defendant  for  his 
pay,  at  the  rate  which  was  mentioned.  These 
were  the  essential  facts,  and  it  would  not 
be  material  that  he  should  know  whether 
the  actual  engagement  of  the  plaintiff  was 
made  by  Rowe,  Ricker,  or  Wilder.  The  re- 
quest for  Instructions  was  therefore  rightly 
refused,  and  we  do  not  consider  whether 
the  jury  might  not  also  have  been  allowed  to 
find  for  the  plaintiff  on  the  ground  that  the 
defendant  made  a  distinct  and  Independent 
promise,  as  in  Abbott  v.  Doane,  163  Mass. 
433,  40  N.  E.  197.   Exceptions  overruled. 


(166  Mass.  132) 
GROVER  et  al.  ▼.  SMITH. 

(Supreme    Judicial    Court    of    Massachnsettab 
Suffolk.    Jan.  2,  1896.) 

Power  or  Partner  to  Bind  Firm. 

1.  Where  a  partner  sells  firm  goods  under 
an  agreement  that  one-fourth  or  the  price 
should  he  applied  on  a  private  debt  owed  by 
the  partner  to  the  purchaser,  the  firm  cannot 
recover  such  one-fourth. 

2.  A  plea  that  defendant,  on  a  certain  date, 
"tendered  to  plaintiff  in  said  cause  the  sum  <» 
$13.80,"  U  bad. 

Appeal  from  superior  conrt,  Suffolk  coun- 
ty. 

Action  by  one  Grover  and  others  against 
Henry  P.  Smith  for  goods  sold.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

The  following  is  the  plea  of  tender:  "And 
the  defendant  says  that  on  the  12th  June, 
1888,  he  tendered  to  the  plaintiff  In  said 
cause  the  sum  of  $13.80.;' 

P.  B.  Kieman,  for  appellants.  .Samuel  W. 
Creech,  Jr.,  for  appellee. 


HOLMES,  J.    This  is  an  action  of  contract 
bcongbt  by  the  members  of  a  partnershtp 
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for  goods  sold  to  the  defendant.  The  goods 
were  sold  ander  an  arrangement,  made  be^ 
tween  the  manai^ng  member  of  the  firm  and 
the  defendant,  that  one^narter  of  the  price 
fixed  should  be  applied  to  a  private  debt 
owed  by  the  former  to  the  latter.  It  Is  this 
part  which  now  is  sued  for.  The  rest  has 
been  paid,  except  $12.19,  as  to  which  the 
only  question  Is  one  of  tender. 

The  c^e  Is  governed  by  Homer  ▼.  Wood, 
11  Oush.  62,  which  is  stronger  than  this. 
There  the  claim  of  the  firm,  which  one  part- 
ner bad  undertaken  to  set  off  against  his 
own  debt,  was  pre-existing;  so  that  bis 
transaction  was  only  an  unauthorized  at- 
tempt to  discharge  a  valid  claim.  Yet  it 
was  held  that  be  could  not  rescind  his  own 
act,  and  that,  aa  he  necessarily  was  one  of 
the  plaintiffs,  they  could  not  recover.  Here 
the  original  terms  on  which  the  defendant 
accepted  the  goods  were  as  we  have  stated, 
and  the  plaintiff  who  made  the  contract,  at 
least,  cannot  recover  on  a  different  contract 
from  the  one  he  made.  It  is  true  tliat  the 
agreed  facts  do  not  expressly  state  that  the 
defendant  acted  in  good  faith,  but  that  is 
immaterial.     Farley  v.  Lovell,  103  Mass.  387. 

The  plea  of  tender  is  bad.  Brlckett  t. 
Wallace,  98  Mass.  528. 

Judgment  afiJrmed. 


(1«S  Mass.  UO) 

LEE  T.  GORUAM  et  al. 

(Snpreme    Judicial    Court    of    Masaachusetta. 

Suffolk.    Jan.  2,  180t>.) 

Conditional  Sals  —  Skhvicb  op  Copt  or  Coh- 

tbaot—Dbfault— Waiver  op  Statu- 

ToRir  Provision. 

1.  St.  1884.  c.  313,  providing  that  all  con- 
tracts for  conditional  sales  of  "furnitnre  or 
other  household  effects"  shall  be  in  writing, 
and  that  a  copy  of  the  contract  shall  be  fur- 
nished to  the  vendee,  applies  to  a  sale  of  a 
piano. 

2.  Where,  in  an  action  for  the  conversion 
of  a  piano  sold  by  defendant  to  plaintiff  under 
a  contract  of  conditional  sale,  defendant  testi- 
fied that  to  comply  with  St.  1884,  c.  313,  pro- 
viding for  furnishing  to  the  vendee  a  copy 
of  the  contract,  he  mailed  plaintiff  a  copy  of 
the  contract,  and  plaintiff  testified  that  she  did 
not  receive  the  copy,  it  was  proper  to  submit 
to  the  Jury  the  question  of  whether  it  was 
mailed. 

3.  St  1881,  c.  313,  providing  that  where, 
for  the  breacli  of  a  contract  of  conditional  sale, 
the  vendor  takes  the  goods,  he  shall  furnish  to 
the  vendee  a  statement  of  the  amount  due 
thereon,  and  that  the  vendee  may  redeem  the 
goods  within  15  days  after  such  statement  i's 
tarnished,  is  not  waived  by  an 'express  power 
in  the  contract  permitting  the  vendor  to  retake 
the  goods. 

Exceptions  from  superior  court,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Action  by  C.  D.  Lee  against  C.  L.  Gorham 
and  others  for  conversion.  There  was  a  ver- 
dict for  plaintiff,  and  defendants  except  Ex- 
ceptions overruled. 

The  following  is  the  agreement  referred  to 
In  the  opinion:  "Instrument,  piano  cover  and 
•tooL   Na   29343.    Made  by  Haines   Bros. 


This  agreement,  made  by  and  between 
Messrs.  C.  L.  Gorham  A  Co.,  of  Worcester, 
Mass.,  of  the  first  part,  and  Mrs.  W.  H.  Lee. 
of  Fltchbnrg,  Mass.,  of  the  second  part,  wlt- 
nesseth:  That  said  C.  L.  Gorham  &  Co.  do 
hereby  lease  for  the  period  of  three  months 
from  date,  and  from  three  months  thereafter, 
so  long  as  the  stipulations  herein  are  per- 
formed, and  the  payments  hereafter  specified 
are  duly  made,  to  said  party  of  the  second 
part,  a  piano,  cover,  and  stool,  the  price  there- 
of being  three  hundred  and  twenty-five  dol- 
lars, and  interest  at  six  per  cent,  for  the  sum 
of  twenty-five  dollars  to  be  paid  January  1, 
1890,  and  twenty-five  thereafter  to  be  paid 
every  three  months  for  the  use  thereof;  agree- 
ing that  when  the  sum  of  three  hundred  and 
twenty-five  dollars  and  Interest  at  six  per 
cent,  shall  have  been  paid  for  the  use  pf  said 
Instrument,  etc.,  by  said  advance  and  other 
payments,  or  otherwise,  they  will  sell  and  de- 
liver to  the  party  of  the  second  part  said  In- 
strument, etc.,  with  a  good  and  effectual  bill 
of  sale  thereof.  And  said  party  of  the  sec- 
ond part  hereby  pays  the  sum  of  twenty- 
five  dollars,  January  1,  1800,  in  advance, 
and  agrees  to  pay  twenty-five  dollars  every 
three  months  thereafter  as  aforesaid  for  the 
use  of  said  instmment,  etc.,  until  the  afore- 
said price,  three  hundred  and  twenty-five 
dollars,  and  interest  at  six  per  cent,  shall 
have  been  paid  In  full.  And  in  case  of  fail- 
ure to  make  said  payments,  or  any  of  them, 
then  said  party  of  the  second  part  agrees  to 
deliver  up  said  Instrument,  etc.,  to  the  said 
C.  L  Gorham  &  Co.,  or  their  order.  In  as 
good  condition  as  tbe  same  now  is,  reasonable 
use  and  wear  thereof  excepted,  and,  in  case 
of  loss  or  damage  by  fire  or  otherwise,  to 
make  good  such  loss  or  damage.  In  case  of 
failure  to  make  payments  as  aforesaid,  or  in 
case  of  a  violation  of  the  agreements  here- 
after mentioned,  I  hereby  authorize,  empow- 
er, and  direct  tbe  said  C  L.  Gorham  &  Co., 
as  my  agent  and  attorney,  to  enter  my  dwell- 
iBg  house,  or  whatever  premises  of  mine  said 
Instrument,  etc.,  may  be,  and  take  and  carry 
tbe  same  away;  and  I  hereby  exonerate  the 
said  company,  their  servants  or  agents,  or 
any  or  either  of  them,  for  so  doing;  it  being 
agreed  by  the  parties  hereto  that  until  said 
instrument,  etc.,  has  been  paid  for  in  full,  it 
is  to  be  the  property  of  said  C.  L.  Gorham  & 
Co.,  and  is  not  to  be  removed  from  Fltchburg, 
Mass.,  without  their  consent,  and  Is  not  to  be 
secreted,  disposed  of,  underlet,  or  attempted 
to  be  sold,  and  Is  not  to  be  injured  by  misuse 
or  neglect,  or  by  Improper  management.  In 
witness  thereof,  we  hereunto  subscribe  omr 
names,  this  20th  day  of  November,  1889. 
Mrs.  W.  H.  Lee,  Fltchburg,  Mass.  C.  L.  Gor- 
ham &  Co." 

H.  J.  Edwards,  for  plaintiff.    Charles  O. 
Milton,  for  defendants. 

HOLMES,  J.    This  Is  an  action  for  the  con- 
version of  a  piano.   The  piano  was  In  the  pos- 
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8e88lon  of  the  plaintiff  nnder  a  written  agreed 
ment  of  conditioDal  sale,  in  the  common  form 
of  a  lease  witli  provisions  that  the  plaintlfF 
should  become  the  owner  after  having  paid 
a  certain  sum,  and,  on  the  other  hand,  that 
the  lessoris,  the  defendants,  might  take  pos- 
session on  default  There  was  a  default,  and 
the  defendants  took  possession  of  the  piano, 
and  sold  It  to  a  stranger.  The  case  Is  here 
on  exceptions. 

The  first  question  Is  whether  St  1884,  c 
313,x  concerning  conditional  sales  of  "fnml- 
ture  or  other  household  effects,"  applies  to 
pianos.    We  have  no  doubt  that  It  does. 

The  defendants'  evidence  was  that  they 
mailed  a  copy  of  the  contract  to  the  plaintiff, 
as  required  by  the  statute  (section  1).  The 
plaintiff  testlfled  that  she  did  not  receive  it 
Of  course,  it  was  open  to  the  Jury  to  disbe- 
lieve the  defendants'  evidence,  and  to  find 
that  there  had  been,  at  least,  a  negligent  fail- 
ure to  comply  with  section  1,  so  that,  by  the 
terms  of  the  statute,  the  defendants'  rights 
under  the  contract  were  suspended.  It  fol- 
lows that  the  court  could  not  have  ruled  that 
there  was  no  evidence  to  warrant  a  verdict 
for  the  plaintiff.  It  is  suggested  that  the 
express  power  in  the  lease  to  retake  on  de- 
fault was  a  waiver  of  the  statute.  But  1/  the 
statute  cotild  be  waived,  which  we  are  not 
prepared  to  admit,  it  would  need  much  more 
explicit  language  than  any  in  the  contract  to 
bare  that  effect  It  is  suggested,  also,  that  the 
words,  "Now,  If  you  wish  to  take  it  away,  you 
can  do  so,"  in  a  letter  from  the  plaintiff,  were 
a  license.  But  the  expression  was  minatory, 
not  permissive,  and  the  letter  does  not  sug- 
gest an  Intent  to  waive  any  rights. 

The  bill  of  exceptions  states  that  the  court 
refused  to  give  the  rulings  requested,  but 
ruled  that  the  statute  applied  to  a  piano,  "and 
that,  if  the  Jury  should  find  that  a  copy  of  the 
lease  was  not  furnished  to  the  plaintiff,  etc., 
the  rights  of  the  defendants  under  the  lease 
were  suspended  during  such  default."  This 
language  possibly  might  be  interpreted  to 
mean  that  the  defendants'  rights  were  sus- 
pended even  if  they  had  mailed  a  copy  of  the 
lease  to  the  plaintiff,  and  supposed  it  to  have 
been  received,  if,  in  fact.  It  had  not  reached 
the  plaintiff's  hands,— a  case  as  to  which  we 
express  no  opinion.  But,  if  the  defendants 
had  felt  any  apprehension  on  that  score,  they 
should  have  called  attention  to  it.  It  is. 
plain  from  the  connection,  and  also  from  the 
"etc.,"  that  all  that  the  court  meant  by  its 
words  was  to  state  the  opposite  of  the  de- 

1  St  1884,  c.  313.  provides  that  all  contracts 
for  conditional  sales  of  furniture  or  household 
effects  dhnll  be  in  writing:  and  that  a  copy  of 
the  contract  shall  be  furnished  to  the  vendee; 
and  that  on  the  vendor's  fa^iiure,  through  neg- 
ligence, to  furnish  a  copy,  his  ritrhts  under  the 
contract  shall  i>e  suspended  while  the  default 
Continues;  and  that  where,  for  breach  of  the 
contract,  the  vendor  takes  the  goods,  he  shall 
fnntish  the  vendee  a  statement  of  tbie  amonnt 
dnc  thereon;  and  that  the  vendee  may  redeem 
the  goods  within  15  days  after  audi  statement 
Is  f  I  mished. 


fendants'  requests,  and  to  rule  that.  If  the 
provisions  of  the  statute  had  not  been  com- 
pUed  with,  the  defendants'  rights  were  sus- 
pended. 
Exceptions  oremiled. 


(Its  Uui.  106) 

BUCKLET  V.  MITCHELL  et  al. 
(Supreme    Judicial    Court    of    Massachusetts. 

Suffolk.    Jan.  2,  1896.) 

Arrest  or  Judomsnt  Dbbtor— Kecognizancb— 

'  Breach. 

Where  a  debtor  arrested  on  execution 
gave  a  recognizance  under  St  1888,  c.  419,  { 
6,  to  deliver  himself  np  for  examination,  givmg 
notice  to  the  creditor  of  the  time  and  place  of 
the  examination,  and  the  notice  was  served  on 
the  creditor,  but  the  officer's  retUTU  of  service 
was  not  before  the  court  on  the  return  day, 
and  the  debtor  did  not  ask. a  postponement  to 
furnish  proof  of  the  service,  it  was  proper  for 
the  court  to  refuse  to  hold  the  creditor  to  at- 
tendance on  a  later  day;  and  no  other  notice 
having  been  siven,  and  the  debtor  not  having 
surrendered,  there  was  a  breach  of  the  recogni- 
sance. 

Appeal  from  superior  court,  Suffolk  coun- 
ty. 

Action  by  Joseph  W.  Bucltley  against  Oer- 
ry  D.  Mitchell  and  others  on  a  poor  debtor's 
recognizance.  The  debtor  caused  a  notice 
that  he  would  deliver  himself  for  examina- 
tion at  the  poor  debtor's  court  to  be  served 
on  plaintiff,  but  on  the  return  day  the  offi- 
cer's return  of  service  was  not  in  court,  and 
on  plaintiff's  counsel  declining  to  proceed 
with  the  examination,  for  want  of  the  re- 
turn, the  court  refused  to  take  Jurisdiction, 
and  all  parties  left  the  court  No  other  no- 
tice was  given,  and  the  debtor  did  not  sur- 
render. Judgment  was  ordered  for  defend- 
ants, and  plaintiff  appeals.  Judgment  for 
pUOntiff. 

R.  B.  Kieman,  for  plaintiff.  Henry  L. 
Whittlesey,  for  defendants. 

KNOWLTON,  3.  This  is  an  action  upon  a 
recognizance  given  under  Pub.  St.  c.  162,  { 
28,  by  a  person  arrested  on  an  execution  In 
favor  of  the  plaintiff.  The  debtor  made  ap- 
plication to  take  the  oath  for  the  relief  ot 
poor  debtors,  and  caused  notice  of  the  time 
and  place  fixed  by  the  court  for  examination 
to  be  duly  served  upon  the  creditor.  At-  the 
time  appointed  he  did  not  have  before  the 
court  the  notice,  with  the  officer's  return  of 
service  upon  It;  nor,  so  far  as  appears,  was 
any  evidence  presented,  satisfactory  to  the 
court,  to  show  that  service  of  the  notice 
had  been  made  upon  the  creditor  or  his  at- 
torney. The  officer's  return  of  service  upon 
the  notice  was  the  best  evidence  of  what 
had  been  done,  and  the  court  might  well  de- 
cline to  proceed  without  It,  unless  other 
reasonably  satisfactory  proof  was  furnished 
that  the  service  had  been  properly  made. 
If  there  had  been  a  suggestion  that  proper 
service  had  been  made^  and  a  request  for  a 
postponement  of  the  examination  for  a  rea- 
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sonable  time  to  enable  the  debtor  to  furnish 
proof  of  the  service,  a  postponement  might 
well  have  been  granted  for  that  purpose; 
and,  if  it  then  appeared  that  there  had  been 
due  service,  the  jurisdiction  vrould  have 
been  perfect,  and  the  examination  might 
well  have  been  had.  In  this  case  nothing 
appears  to  indicate  that  the  court  acted  er- 
roneously in  declining  to  proceed  or  to  hold 
the  creditor  to  attendance  on  a  later  day. 
The  question  before  us  is  whether,  under  the 
debtor's  recognizance,  the  condition  of  which, 
by  the  terms  of  the  statute,  was  required 
to  be  "to  deliver  himself  up  for  examina- 
tion before  some  court  of  record,  or  police, 
district,  or  municipal  court,  or,  except  in 
the  county  of  Suffolk,  some  trial  Justice, 
giving  notice  of  the  time  and  place  thereof 
as  herein  provided,  and  appear  at  the  time 
fixed  for  his  examination,"  the  debtor  was 
under  obligation  to  furnish  to  the  court  evi- 
dence of  having  given  notice,  so  as  to  show 
jurisdiction  to  proceed  with  the  examina- 
tion. See  St  1888,  c.  419,  {  6.  Prior  to  the 
decision  In  Bank  v.  Williams,  122  Mass.  534, 
It  was  the  general  practice,  under  such  a 
recognizance,  to  give  the  notice  at  such  a 
time  as  to  enable  the  debtor  to  deliver  him- 
self up  for  an  examination  immediately,  to 
be  begun  within  the  30  days;  and  in  Mil- 
lett  y.  Lemon,  113  Mass.  355-3C0,  Mr.  Jus- 
tice Devens  said:  "We  think  this  clearly 
the  intention  of  the  law,— that  a  debtor,  in 
wder  to  I>e  discharged,  shall  see  to  it  that 
he  submits  to  the  examination  within  thirty 
days,  before  a  competent  magistrate,  on  no- 
tice to  the  other  party.  ♦  *  •  It  does  not 
seem  to  be  too  much  to  require  that  before 
the  thirty  days  expire  he  shall  have  offered 
the  creditor  opportunity  to  examine  him." 
In  the  case  first  cited,  and  in  cases  that  have 
followed  it,  which  hold  that  if  a  debtor  goes 
before  the  magistrate  within  the  30  days, 
and  properly  inaugurates  the  proceedings 
for  giving  the  creditor  an  opportunity  to  ex- 
amine him,  his  recognizance  is  not  broken 
because  the  examination  cannot  be  begun 
witliln  the  30  days,  it  has  been  assumed 
that  the  debtor  would  do  everything  neces- 
sary to  bring  about  an  examination,  if  the 
creditor  desired  it.  It  has  always  been  held 
that  the  debtor  must,  at  his  peril,  see  that 
a  magistrate  is  in  attendance  at  the  time 
appointed  or  the  proceedings  would  go  for 
nothing.  Hooper  v.  Cox,  117  Mass.  1;  Hills 
V.  Jones,  122  Mass.  412,  St.  1887,  c.  442,  ; 
3,  recognizes  this  rule  by  providing  that  the 
debtor  in  such  a  case  shall  not  "suffer  de- 
fault by  reason  of  the  absence  or  disability 
of  a  magistrate  if,  within  three  days  there- 
after, such  debtor  shall  provide  for  a  con- 
tinuance of  the  hearing  by  issuing  a  new 
notice  to  the  creditor  to  be  served,"  etc. 
The  doctrine  has  been  applied  in  a  very 
recent  case,  in,  which  it  was  held  that  the 
recognizance  was  broken  by  the  failure  of 
the  4ebtor  to  procure; the  attendance  of  a 
magiitrat^.-  Cbesebor  v.  Barme,  1G3  Mass, 


79-84,  39  N.  E.  1033.  The  right  of  the  cred- 
itor to  have  such  action  on  the  part  of  the 
debtor  as  will  secure  him  an  opportunity  of 
examination  is  also  recognized  in  Damon  v. 
Carrol,  163  Mass.  404-410,  40  N.  E.  185. 
The  statute  puts  upon  the  debtor  the  duty 
of  causing  the  notice  to  be  served.  By  im- 
plication, it  also  puts  upon  him  the  duty  of 
furnishing  to  the  court  or  magistrate  such 
evidence  of  the  service  as  will  make  it  the 
duty  of  the  tribunal  to  take  jurisdiction  and 
conduct  an  examination,  if  the  creditor  de- 
sires to  examine,  or  administer  the  oath  for 
the  relief  of  poor  debtors,  if  there  is  no  ex- 
amination. Unless  such  evidence  is  fur- 
nished, there  can  be  no  orderly  administra- 
tion of  justice,  and  the  rights  of  the  parties 
are  not  protected  by  judicial  proceedings. 
The  debtor  in  the  present  case  did  not  do 
enough  under  his  recognizance  to  Induce  the 
court  to  take  any  further  Jurisdiction  of  bis 
case,  after  Issuing  a  notice  to  be  served  on 
the  creditor.   Judgment  for  the  plaintiff. 


OX  Hara.  US) 

HALLOWELL  v.  AMES. 
(Supreme  Judicial  Court  of  Massachusetts.    'Bar 
sex.    Jan.  3,  1896.)      , 

FOKKCLOSVRE  OT  MoUTOAOB. 

Pub.  St.  c.  181,  provides  that,  after  the 
breach  of  condition  of  a  mortgage,  the  mort- 
gagee may  recover  possession  by  action  or 
peaceable  entry,  and  that  such  possession,  if 
continued  peaceably  for  three  years,  shall  fore- 
close the  nght  of  redemption;  and  tliat,  where 
a  mortgage  contains  a  power  of  sale,  the  mcnrt- 
gagee  may,  instead  of  a  writ  of  possessjon,  have 
a  decree  of  sale.  Held,  that  a  court  of  equity 
has  no  jurisdiction  to  decree  a  foredosnre  and 
sale  under  a  mortgage  not  containing  a  power 
of  sale. 

Appeal  from  superior  court,  Essex  county. 

Action  by  Richard  P.  Hallowell  against 
Moses  B.  Ames  to  foreclose  a  mortgage.  A 
demurrer  to  the  bill  was  sustained,  and 
plaintiff  appeals.    Afilrmed. 

H.  E.  Warner,  for  appellant.  Charles  O. 
Saunders  and  BenJ.  C.  Ames,  for  appellee. 

KNOWLTON,  J.  The  fundamental  ques- 
tion in  this  case  is  whether  the  court  hiy* 
jurisdiction  in  equity  to  decree  a  foreclosure 
and  sale  of  real  estate  conveyed  by  a  mort- 
gage deed  which  does  not  contain  a  power  of 
'sale.  Were  there  no  statutes  in  regard  to 
the  foreclosure  of  mortgages  in  this  common- 
wealth, there  would  be  much  force  In  the 
suggestion  that,  since  the  enactment  of  stat- 
utes giving  the  courts  full  equity  Jurisdic- 
tion, a  sale  may  be  ordered  by  the  court  in 
an  ordinary  suit  for  the  foreclosure  of  a 
mortgage  which  contains  no  power  of  sale, 
as  is  the  practice  elsewhere  when  mortgages 
are  foreclosed  under  the  general  Jurisdiction 
of  courts  of  chanpery.  St  1877,  c.  178,  {  2; 
Pub.  St  c.  151,  §1  2,  4;  St.  1883,  c.  223.  But 
■We  have  long  had  elaborate  statutory  provi- 
sions for  the  foreclosure  and  redemption  of 
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mortgages,  which  fix  the  rights  of  mortga- 
gors and  mortgagees.  Pub.  St.  c.  181.  The 
subject  of  foreclosure  appears  In  the  stat- 
ute under  two  heads,  "Foreclosure  by  Three 
Years'  Possession,"  and  "Foreclosure  by 
Sale."  Section  1  Is  as  follows:  "After  a 
breach  of  the  condition  of  a  mortgage  on  real 
estate  the  mortgagee  may  recover  possession 
of  the  mortgaged  premises  by  action  In  the 
manner  hereinafter  provided,  or  he  may 
make  an  open  and  peaceable  entry  on  such 
premises  If  not  opposed  by  the  mortgagor  or 
other  person  Claiming  the  same,  and  such 
possession,  obtained  in  either  mode,  If  con- 
tinued peaceably  for  three  years,  shall  for- 
ever foreclose  the  right  of  redemption."  Sec- 
tion 14,  which  Is  the  first  under  the  bead  of 
"Foreclosure  by  Sale,"  Is  as  follows:  "When 
a  power  of  sale  Is  contained  In  a  mortgage 
and  a  conditional  judgment  has  been  enter- 
ed, the  defendant  may.  Instead  of  a  writ 
of  possession  have  a  decree  entered  that 
the  property  be  sold  pursuant  to  such  power 
of  sale,  and  thereupon  the  demandant  shall 
give  such  notices  and  do  all  such  acts  as 
are  authorized  and  required  by  the  power  or 
by  the  court  passing  the  decree."  After 
these  sections,  respectively,  follow  elaborate 
provisions  for  obtaining  a  foreclosure  In  each 
of  these  ways.  In  sections  17-19  of  the  same 
chapter  the  right  of  mortgagees  holding 
mortgages  containing  a  power  of  sale  to  sell 
under  the  power  without  the  Intervention  of 
a  court  Is  recognized  and  regulated.  This 
chapter  purports  to  settle  the  rights  of  the 
parties  to  a  mortgage  In  regard  to  fore- 
closure, and  we  think  it  should  not  be  held 
that  by  a  resort  to  equity  a  mortgagee  can 
obtain  a  foreclosure  in  a  shorter  time  than 
the  statute  prescribes.  Parties  must  be  pre- 
sumed to  have  made  their  contracts  In  refer- 
ence to  these  statutes.  No  case  In  this  com- 
monwealth Is  known  In  which  a  sale  has 
been  decreed  by  a  court  of  equity  so  as 
to  accomplish  a  foreclosure  In  less  than  three 
years  In  the  absence  of  special  provisions  In 
the  mortgage  authorizing  a  sale.  To  hold 
that  the  general  language  of  the  later  stat- 
utes in  regard  to  equity  Jurisdiction  has  re- 
pealed or  modified  the  statutes  in  regard  to 
mortgages  would  give  It  a  force  beyond  the 
probable  Intention  of  the  legislature.  See 
Husband  y.  Aldrich,  135  Mass.  317.  We  are 
therefore  of  opinion  that  upon  the  facts  stat- 
ed in  this  bJU  the  plaintiff  has  a  plain,  ade- 
quate, and  complete  remedy  at  common  law, 
and  that  the  decree  sustaining  the  demurrer 
and  dismissing  the  bill  should  be  afilrmed. 


ate  Haas.  146) 

COMMONWEALTH  v.  EMERSON. 
(Supreme  Judicial  Court  of  Massactiusetts.  Suf- 
folk.    Jan.  3,  1896.) 
Gift  Esterprises— What  Cosstitdte. 
St.  1884,  c.  277,  making  it  a  penal  o^ense 
to  sell  property  on  a  representation  that  any- 
thing otiier  than  what  Is  specifically  stated  to 


be  the  subject  of  sale  Is  to  be  delivered,  does 
not  prohibit  the  sale  of  tobacco  nnder  a  promise 
to  give  a  photograph  to  each  purchaser  of  a 
package,  though  a  purchaser  is  allowed  to  se- 
lect his  photograph  from  among  a  number. 

Report  from  superior  court,  SuCToIk  county; 
Edgar  J.  Sherman.  Judge. 

Charles  M.  Emerson  was  convicted  of  selling 
property  on  a  representation  that  something 
oth»  than  what  was  specifically  stated  to  be 
the  subject  of  sale  was  to  be  delivered,  and 
the  case  was  reported  to  the  supreme  Judicial 
court  on  matters  of  law.    Verdict  set  aside. 

John  D.  McLaughlin,  Asst.  Dist.  Atty.,  for 
the  Commonwealth.  J.  Otis  Wardwell  and 
Forrest  C.  Manchester,  for  defendant 

HOLMES,. J.  This  la  a  complaint  for  a 
penalty  under  St  1884,  c.  277.  The  evi- 
dence was  that  the  defendant  a  retail  deal- 
er In  tobacco,  displayed  In  his  shop  window 
a  large  nuniber  of  photographs  of  distin- 
guished or  notorious  men  and  women,  with 
an  advertisement  that  each  purchaser  of  a 
piece  of  a  certain  tobacco  was  entitled  to  one 
of  these  photographs.  Upon  each  piece  of 
tobacco  was  a  label  to  the  like  effect  and 
the  defendant  told  a  witness  that  every  pur- 
chaser was  entitled  to  a  photograph,  and  to 
make  his  own  selection.  The  witness  testi- 
fied that  he  bought  a  piece  of  tobacco,  and 
chose  a  photograph,  and  stated  that  every 
purchaser  knew  what  he  was  buying  before 
he  made  the  trade. 

We  are  of  opinion  that  the  statute  ought  not 
to  be  construed  to  apply  to  such  a  case  as  this. 
The  act  is  entitled  "An  act  to  prevent  the  salt 
or  exchange  of  property  under  the  biducemeu. 
that  a  gift  or  prize  Is  to  be  part  of  the  tran..  : 
action."  The  sale  prohibited  is  a  sale  lipo^ 
any  representation  "that  anything  other  than 
what  Is  specifically  stated  to  be  the  subject  of 
the  sale"  Is  to  be  delivered,  etc.  We  touSt 
give  these  words  a  reasonable  meaning.  They 
were  not  Intended,  and  do  not  purport,  to  for- 
bid a  sale  of  two  things  at  once,  even  if  one  of 
them  is  the  principal  object  of  desire,  and  the 
other  an  additional  Inducement  which  turns 
the  scale.  If  that  had  been  the  object.  It 
would  have  been  simpler  and  hardly  more 
sweeping  to  have  forbidden  altogether  the 
sale  of  more  than  one  thing  at  a  time.  But 
\  the  aim  of  this  statute  Is  to  prevent  offers  of 
bargains  which  appeal  to  the  gambling  In- 
stinct, and  Induce  people  to  buy  what  they 
do  not  want  by  the  promise  of  a  gift  or  prize, 
the  precise  nature  of  which  Is  not  known  at 
the  moment  of  making  the  purchase.  There 
was  nothing  of  that  sort  In  the  present  case. 
All  that  was  sold  was  "specifically  stated  to 
be  the  subject  of  the  sale,"  and  we  think  It 
very  plain  that.  If  the  offer  of  a  single  photo- 
graph with  the  tobacco  would  have  been  law- 
ful, the  offer  of  a  choice  out  of  a  number  Is 
no  less  so,  the  buyer' being  free  to  make  his 
choice  before  be  takes  the  tobacco.  .  It  fol- 
lows that  the  court  should  have  ruled  that  the 
complaint  could  not  b«.  maintained,  aUbongb 
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th«  ground  on  which  the  ruling  was  asked 
was  a  different  one  from  that  on  which  we 
rest  our  decision. 
Verdict  set  aalde. 


(166  Uass.  148) 

COMMONWEALTH  t.  BISHOP. 
(Supreme  Judicial  (Dourt  of  Massachusetts.  Suf- 
folk.    Jan.  3,  1896.) 
CaiMiHAL  Law— iKSTBUcnnNs— Best  and  Bboohi>- 
ABT  Etidenoe— Dtino  Deolahations. 
1.  A  conviction  will  not  be  reversed   be- 
cause of  a  refusal  to  charge  that  It  is  generally 
unsafe  to  convict  on  the  testimony  of  an  ac- 
complice, where  such  testimony  was  corroborat- 
ed, and  the  court  charged  that  the  accomplice  had 
turned  state  s  evidence  to  avoid  the  consequen- 
ces of  his  part  in  the  afiEair,  and  that  the  jury 
were  to  take  the  circumstances  Into  considera- 
tion In  weighing  his  testimony. 
,    ^2.  Where,   on   trial   for   abortion,    causing 
death,  a  witness  testified  that  one  of  the  de- 
fendants gave  him  a  paper  to  take  with  deceas- 
ed to  the  other  defendant,  and  that  he  delivered 
it  to  the  latter,  and  the  latter's  counsel  declined 
">,  as/  his  client  if  she  admitted  having  re- 
ceived the  paper,  It  was  proper,  as  against  the 
defendant  who  sent  the  paper,  to  receive  sec- 
ondary evidence  that  it  contained  directions  as 
to  the  case  of  deceased  after  the  operation, 
though  the  notice  given  to  produce  the  paper 
was  msufficieut. 

3.  On  trial  of  two  persons,  one  cannot  com- 
plain of  evidence  received  which  was  admis- 
sible only  against  the  other,  where  the  court 
told  the  jury  that  the  evidence  was  not  to  be 
considered  as  to  the  defendant  against  whom 
it  was  inadmissible,  and  the  court's  discretion 
In  admitting  the  testimony  was  wisely  exercis- 
ed. 

4.  Where  a  defendant  testified  that  he  had 
seen  the  state's  witness  who  testified  as  the  ac- 
complice only  once,  when  he  called  on  such 
defendant  to  be  treated  for  a  disease,  it  was 
proper  to  refuse  to  allow  such  defendant  to 
state  the  nature  of  the  disease. 

6.  A  finding  of  fact  by  the  trial  judge  that, 
when  deceased  made  certain  statements,  she 
had  some  hope  of  recovery,  will  not  be  review- 
ed on  appeal. 

6.  Declarations  made  when  deceased  had 
some  hope  of  recovery  should  be  excluded. 

Exceptions  from  superior  cotkrt,  Suffolk 
county;  Edgar  J.  Sherman,  Judge. 

Henry  E.  Bishop  was  convicted  of  abor- 
tion, and  excepts.    Exceptions  overruled. 

John  D.  McLaughlin,  Dlst.  Atty.,  for  the 
CJommonwealth.  Clarence  W.  Bowley,  (or 
defendant. 

HOLMES,  J.  This  Is  an  Indictment  for  do- 
ing certain  acts  upon  the  body  of  one  Petrene 
Matson  with  intent  to  procure  an  abortion.  In 
consequence  of  which  the  said  Petreoe  died. 
The  ease  is  here  on  exceptions  which  we  will 
take  np  In  the  order  In  which  they  are  dis- 
cussed by  the  defendant. 

1.  The  indictment  contained  two  counts,  the 
second  count  charging  a  similar  offense  upon 
another  woman.  The  defendant  moved  for 
separate  trials  on  the  two  counts,  upon  which 
motion  the  court  suspended  action,  and,  when 
tlie  evidence  of  the  government  was  In,  grant- 
ed it  The  exception  on  tliis  point  la  not 
preosed.  it  bdng  admitted  to  be  a  matter 


within  the  discretion  of  the  Judge.    Com.  t 
McCluskey,  123  Mass.  40L 

2.  The  court  Instructed  the  Jury  that  one 
Carl  P.  Monk,  the  witness  who  furnished  the 
principal  evidence  for  the  government,  was 
an  accompUce  who  had   turned  state's  evi- 
dence to  avoid  the  consequences  of  his  part 
In  the  affair,  and  that  they  were  to  take  the 
circumstance  into  consideration  In  weighing 
his  testimony.    At  the  close  of  the  charge  the 
defendant  asked  for  fuller  instructions  as  to 
the  uncorroborated  testimony  of  an  accom- 
plice, which  the  coart  refused;   It  is  settled 
that  the  court  Is  not  bound  to  advise  the  Jury 
that  generally  It  is  unsafe  to  convict  on  such 
testimony,  although  courts .  sometimes  do  so. 
Advice  upon  the  matter  is,  in  substance,  in- 
structing the  Jury  that  ther«  is  a  presumption 
of  fact  concerning  the  veracity  of  a  certain 
class  of  witnesses.    Although  it  is  permissible, 
and  in  some  cases  may  be  desirable,  to  ad- 
vise In  the  form  above  mentioned,  the  general 
rule,  under  our  practice,  is  to  leave  such  pre- 
sumptions to  the  Jury,  and  It  is  in  the  dis- 
cretion of  the  presiding  Judge  to  foUow  the 
general  rule  rather  than  the  exception,  if  it 
seems  best  to  htm  to  do  so.    Com.  v.  Wilson 
152  Mass.  12,  14,  25  N.  B.  16;  Com.  v.  Clune! 
162  Mass.  206.  214.  88  N.  E.  435.    See  Com. 
V.  Brlant,  142  Mass.  463,  464,  8  N.  E.  338; 
Graham  v.  Badger,  164  Mass.  42,  47,  41  n. 
E.  61. 

In  this  case  the  evidence  was  not  wholly 
uncorroborated.  The  defendant  admitted  that 
he  published  advertisements  whiclt)  to  say 
the  least,  might  be  undenstood  to  hold  out 
that  he  was  ready  to  do  acts  of  the  kind 
charged,  and  It  appeared  by  another  witness 
that  the  defendant  wanted  to  see  him,  in  or- 
der that  the  alleged  accomplice  should  employ 
the  defendant's  lawyer,  and  that  the  defend- 
ant showed  some  anxiety  to  avoid  the  accom- 
plice after  the  latter  had  been  arrested.  The 
defendant's  conversations  with  the  witness, 
taken  as  a  whole,  might  have  been  Interpret- 
ed, also,  to  admit,  by  implication,  the  wit- 
ness' suggestion  to  the  defendant  that  he 
"thought  he  did  a  Job  for  him,"  and  to  war- 
rant the  Inference  that  the  Job  referred  to 
was  the  alleged  crime. 

3.  Monk  testified  that  the  defendant  Bishop 
gave  him  a  slip  of  paper  to  take  to  a  cer- 
tain address,  along  with  the  said  Petrene 
Matson,  and  that  he  took  it  there,  and  deUv- 
ered  it  to  the  defendant  Cole.  IJhe  counsel 
for  Cole  declined  to  ask  hte  cllctet  whether 
she  admitted  the  receipt  of  the  alleged  pa- 
per. The  court  thereupon  admitted  secondary 
evidence  of  its  contents,  which  appeared  to 
be  directions  in  the  case  of  Matson  after  the 
operation.  If  Cole  had  admitted  that  she  had 
accepted  such  a  paper  without  repudiating 
what  it  implied,  the  fact  would  have  been 
very  strong  evidence  against  her.  It  is  plain, 
therefore,  that  the  Judge  was  warranted  in 
assuming  that  Cole  refused  to  admit  the  re- 
ceipt of  the  paper,  or  to  produce  It,  Irrespec- 
tive of  any  question  of  the  sufficiency  of  the 
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notice  to  produce,  and  If  be  was  of  that 
opinion  he  was  warranted  In  letting  lu  the 
evidence  as  against  Bishop. 

4.  Monk  also  testified  that  be  went  to  the 
Globe  office  and  bought  a  Sunday  Globe,  look- 
ed at  the  adTertisements,  and  in  consequence 
of  seeing  an  advertisement  went  to  the  de- 
fendant's office,  where  he  had  testified  before 
that  he  asked  the  defendant  to  procure  the 
abortion.  This  matter  is  one  of  those  nsoal 
preliminaries  which  hardly  could  have  been 
objected  to  If  it  had  stood  alone.  If  it  was 
connected  with  'the  defendant's  admission 
that  he  advertised  in  the  Globe,  and  his  state- 
ment of  what  he  advertised,  it  fairly  war- 
ranted the  inference  that  the  witness  went  to 
the  defendant  in  pursuance  of  an  offer  of  the 
latter  fo  the  public. 

5.  One  Cole,  an  alleged  ticcompllce  of  the 
defendant,  other  than  the  above-mentioned 
witness,  was  tried  at  the  same  time.  On  ev- 
ery occasion  when  evidence  was  admitted 
against  Cole  which  was  not  admissible  against 
this  defendant,  the  court  instructed  the  Jury 
that  it  was  not  to  be  considered  against  tlilB 
defendant  There  Is  nothing  to  show  that 
this  course  was  not  within  the  discretion  of 
the  court,  or  that  its  dl'scretlon  was  not  ex- 
ercised wisely.  Com.  v.  Bingham,  158  Mass. 
169,  33  N.  B.  341.  There  is  no  need,  there- 
fore, to  consider  particular  objections  to  evi- 
dence admitted  only  against  Cole,  who,  It 
may  be  mentioned,  was  acquitted  by  direc- 
tion of  the  Judge. 

6.  The  defendant  Bishop  testified  in  his  own 
behalf,  and  denied  that  he  ever  saw  Petrene 
Matson.  He  stated  that  he  never  saw  the 
witness  Monk  but  once,  when  the  latter  ap- 
plied to  hfm  for  treatment  for  a  certain  dis- 
ease. The  court  excluded  the  evidence  of 
what  Monk  applied  tot.  When  a  witness  has 
testified  directly  to  a  fact  from  the  experi- 
ence of  bis  own  senses,  the  extent  to  which 
he  shall  be  allowed  to  testify  to  circumstances 
corroborative  of  the  truth  of  what  he  thus 
has  sworn  must  rest  in  the  discretion  of  the 
Judge  who  tries  the  case.  The  bearing  of  the 
fact  excluded,  if  It  had  any,  was  most  re- 
mote. Delano  v.  Charities,  138  Mass.  63,  64; 
Neal  V.  City  of  Boston,  160  Mass.  518,  522, 
36  N.  E.  308. 

7.  The  dying  declarations  of  Petrene  Mat- 
son  were  offered  by  the  defendant,  under  St. 
1889,  c  100.  The  court  found  that,  at  the 
time  of  making  them,  she  believed  her  end 
was  near,  and  that  her  chance  of  recovery 
was  slight,  but  that  she  then  had  some  hope 
of  recovery.  Upon  this  finding  of  fact  the 
court  excluded  the  evidence.  We  are  asked 
10  reconsider  both  the  finding  and  the  ruling. 
If  the  declarations  had  been  admitted,  we 
might  consider,  as  In  other  cases,  whether 
the  evidence  was  sufficient  to  warrant  the 
findings  on  which  the  court  proceeded,  but 
we  cannot  revise  the  findings  of  fact  Com. 
V.  Coe,  115  Mass.  481,  605;  Costelo  v.  Crow- 
ell,  139  Mass.  588,  590,  2  N.  B.  69&  This 
being  so,  when  the  declarations  have  been  re- 
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Jected,  even  if  the  evidence  of  an  unqualified 
expectation  of  death  were  stronger  titan  It 
was  in  tills  case,  we  could  not  say  that  the 
Judge  was  not  warranted  in  disbelieving  it. 
It  is  not  argued  that  the  defendant  had  a 
right  to  have  the  Jury  revise  the  finding  of 
the  Judge.  There  is  no  doubt  that  the  prop- 
er course  la  for  the  Judge  to  pass  upon  the 
fact  in  the  first  instance.  If  the  evidence  is 
let  in,  our  practice  allows  the  party  object- 
ing to  the  evidence,  who,  generally,  is  the  ac- 
cused, to  reargue  to  the  jury  the  preliminaxy 
question  as  well  as  the  truth  of  the  declara- 
tion. But  the  whole  purpose  of  the  prelim- 
inary action  of  the  Judge  would  be  lost  if,  in 
all  cases,  the  evidence  liad  to  be  laid  before 
the  Jury,  so  as  to  give  them  the  last  word. 
If  the  evidence  is  excluded,  that  is  an  end  of 
the  matter,  unless  some  question-  of  law  is 
reserved.  See  Com.  v.  Freece,  140  Mass.  276, 
277,  5  N.  E.  494;  Com.  v.  Etobinson,  146 
Mass.  571,  580,  581,  16  N.  E.  452;  Com.  v. 
Brewer  (Essex;  Nov.  27, 1895)  42  N.  B.  92.  The 
only  question  for  us  is  whether  the  Judge  was 
right  in  excluding  the  evidence,  assuming  the 
facts  to  be  as  found  by  him.  It  is  settled  that 
the  existence  of  any  expectation  of  recovery, 
however  slight,  makes  dying  declarations  in- 
admissible. The  finding  that  Matson  "then 
had  some  hope  of  recovery"  means  that  she 
thought  she  had  some  slight  chance  of  life. 
Therefore,  the  ruling  was  right  Com.  v. 
Roberts,  108  Mass.  296. 

The  foregoing  are  the  only  exceptions  ar- 
gued. No  evidence  was  offered  of  any  Justi- 
fication, but  the  defense  consisted  in  a  de- 
nial of  the  alleged  acts. 

Exceptions  overruled. 


(166  Mass.  128) 

AliMT  V.  ORNB. 

(Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.   Jan.  3,  1896.) 

COMTRACT— VaUDITT— POBUO  FOLIOT. 

An  agreement  by  a  stockholder  to  give  a 
a  person  part  of  his  stock  if  such  person 
would  become  a  director  of  the  corporation  is 
not  necessarily  against  public  policy. 

Exceptions  from  superior  court,  Essex 
county;  Daniel  W.  Bond,  Judge. 

Action  by  James  F.  Almy  against  Benja- 
min Ome  for  breach  of  contract  There  was 
a  verdict  for  plaintiff,  and  defendant  ex- 
cepts.   Exceptions  overruled. 

Niles  &  Carr,  for  ^plalnttfT.  H.  P.  Moul- 
ton,  for  defendant 

HOLMES,  J.  This  la  an  action  to  recover 
damages  for  breach  of  a  contract  to  give  the 
plaintiff  50  shares  of  stock  in  the  Naumkeag 
Street-Railroad  Company,  in  consideration 
of  the  plalntilTs  becoming  a  director  in  that 
company.  The  case  is  here  on  an  exception 
to  the  refusal  of  the  court  to  rule  that  the 
contract  declared  on  and  put  in  evidence 
was  against  public  policy  and  void.  Of 
course,  the  ruling  must  be  considered  wltb 
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reference  to  any  contract  which  might  be 
found  from  the  eyldence.  There  is  no  cloubt 
tliat  the  Jury  might  luye  found  a  different 
contract  from  that  which  we  have  stated, 
and  which  is  the  one  alleged  In  the  declara- 
tion. They  might  have  found  an  agreement 
on  the  plaintiff's  part  so  far  hampering  the 
exercise  of  his  own  Judgment  as  director  as 
to  raise  serious  questions.  We  appreciate 
the  arguments  in  favor  of  such  a  finding  on 
the  matter  of  tact.  But  the  Jury  were  war- 
ranted by  the  evidence  in  finding  that  the 
defendant  owned  or  represented  all  the 
sliares;  that  the  plaintiff  took  his  office  un- 
bampa«d;  and  that  the  defendant's  induce- 
ment to  make  the  bargain  lay  wholly  in  the 
local  importance  of  the  plaintiff,  the  strength 
which  it  would  give  the  company  to  have  the 
plaintiff  connected  with  it,  and  a  legitimate 
expectation  of  help  in  carrying  out  plans  of 
con8(didation  and  extension  from  the  plain- 
tiff's known  view*  If  these  were  the  only 
motives  for  the  contract,  and  if  its  contents 
were  only  what  we  have  stated,  we  are  not 
prepared  to  say,  either  for  substantive  rea- 
sons or  because  such  a  transaction  may  cov- 
er others  less  free  from  objection,  that  it  is 
against  public  policy  for  one  man  openly  to 
I)ay  or  to  promise  to  pay  another,  in  order 
to  induce  him  to  take  part  in  a  venture,  and 
to  become  a  director  in  the  management  of 
it 
Exceptions  overruled. 


(166  Mass.  144) 

COMMONWEALTH  v.  MESKILL. 

(Supreme    Judicial    Court    of    Massachusetts. 
Middlesex.    Jan.  3.  1896.) 

Complaint— Maiktainino  Ndisamojb. 

A  complaint  for  maintaining  a  common 
nuisance  may  be  addressed  to  the  district  court, 
as  well  as  to  the  justices  thereof,  under  St. 
1893,  c.  396,  {$  42,  43. 

Exceptions  from  superior  court,  Middlesex 
county;  Daniel  W.  Bond,  Judge. 

A  complaint  charging  James  Meskill  with 
maintaining  a  common  nuisance  was  address- 
ed, "To  the  District  Court  of  Central  Middle- 
sex." Defendant  moved  in  the  superior  court 
to  quash  the  complaint  on  the  ground  that  It 
was  not  made  before  the  Justices  of  the  dis- 
trict court,  nor  addressed  to  such  Justices,  or 
any  of  them.  The  motion  was  overruled, 
and  defendant  excepts.    Exceptions  overruled. 

Pred  N.  Wler,  Dist.  Atty.,  for  the  Common- 
wealth.   Thomas  HilUs,  for  defendant 

HOLMES,  J.  The  only  point  argued  for 
the  defendant  is  that  the  complaint  should 
have  been  addressed  to  thfe  Justices  of  the  dls- 
•trlct  court,  instead  of  to  the  district  court  It 
would  seem  that  a  motion  to  quash  on  this 
ground,  made  for  the  first  time  in  the  supe- 
rior court,  came  too  late.  Pub.  St  c.  214,  f  25; 
Com.  V.  Walton,  11  Allen,  238;  Com.  v.  Har- 
vey, 111  Mass.  420.  But  if  the  point  may  be 
taken,  the  answer  ia  that  the  district  cour^ 


as  well  as  the  Justices  of  it  Iiad  the  power  to 
receive  complaints.    St  1893,  c.  396,  H  42,  43; 
St.  1874,  c.  315. 
Exceptions  overruled. 


<1«6  Haas.  142) 
COMMONWEALTH  v.  MESmLIi. 
(Supreme    Judicial    Court    of    Massachusetts. 
Middlesex.    Jan.  S,  1896.) 

nKLAWFOLLT  ESEPINQ  LlQUOB  FOR  SaLE. 

One  may  be  convicted  of  unlawfully 
keeping  liquor  for  sale  without  proof  that  he 
sold  it,  or  exposed  or  offered  it  for  sale. 

Exceptions  from  superior  court,  Middlesex 
county;   Daniel  W.  Bond,  Judge. 
.James  Meskill  was  convicted  of  unlawfully 
keeping  intoxicating  liquor  for  sale,  and  ex- 
cepts.   Exceptions  overruled. 

George  A.  Sanderson,  Dlst  Atty.,  for  the 
Commonwealth.  Thomas  HlUls,  for  defend- 
ant 

ALLEN,  J.   One  may  be  convicted  of  nn- 

lawfully  keeping  Intoxicating  liquor  for  sale 
without  proof  that  he  actually  sold  any 
liquor,  or  offered  or  exposed  It  for  sale. 
Com.  V.  Tay,  146  Mass.  146,  US  N.  E.  603; 
Com.  V.  Welch.  140  Mass.  372,  S  N.  B.  106; 
Com.  V.  Atkins,  136  Mass.  160;  Com.  ▼.  Mc- 
Cue,  121  Mass.  358.    Exceptions  overruled. 


<165  Mass.  l£3) 
COMMONWEALTH  v.  FLYNN  et  aL 
(Supreme  Judicial  Court  of  Massachusetts.  Suf- 
folk.   Jan.  3,  1896.) 
RoBBBRT — Effect  of  Assaclt— Evidbscs — Wit- 
KBSS  —  Examination  —  Cbrdibiutt  — 
Opinios  of  Court  on. 

1.  On  a  trial  for  robbery,  a  physician  who 
attended  the  person  robl>ed  immediately  after 
the  robbery  may  testify  as  to  her  condition 
at  that  time. 

2.  On  a  trial  for  robbery,  one  not  a  physi- 
cian, who  saw  the  person  robhed  immediately 
before  and  after  the  robbery,  may  testify  what 
her  apparent  physical  condition  was  at  ttiat 
time. 

3.  On  a  trial  for  robbeiy,  a  witness  who, 
in  testifying  as  to  an  alibi,  has  stated  that  he 
thought  of  defendant  when  his  attention  was 
called  to  the  robbery,  the  day  after  it  occurred, 
may  be  asked  on  cross-ezamiiuition  whether  he 
then  associated  defendant  with  the  robbery. 

4.  On  a  trial  for  robbery,  where  a  witness 
for  defendant  had  testified  that  at  the  time  of 
the  robbery  he  was  with  defendant  in  another 
place,  defendant  is  not. prejudiced  by  the  ques- 
tion whether  the  person  robl>ed  identified  him 
as  the  man  who  assaulted  her,  and  the  reply: 
"No, '  I  do  not  know  as  she  saw  me.  I  saw 
her.  She  could  not  have  seen  me  if  she  look- 
ed." 

5.  On  a  trial  for  robbery,  the  court,  in  his 
charge,  stated  that  the  person  robbed  identified 
the  defendants  on  the  trial,  and,  when  his  at- 
tention was  called  to  the  statement,  said  to  the 
jury:  "I  was  then  depending  upon  my  recol- 
lection. Tt  is  for  you  to  say  what  the  evi- 
dence is."  Held,  that  the  word  "identified" 
was  used  in  its  colloquial  sense,  and  meant 
"asserted  their  identity,"  so  that  the  remark 
was  not  objectionable  as  being  an  expression 
of  opinion  on  the  credibility  of  the  witness. 
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Exceptions  from  gnperior  conrt,  Suffolk 
county;   Charles  S.  LlUey,  Judge. 

John  M.  Flynn  and  James  Droney  were 
convicted  of  robbery,  and  bring  exceptions. 
Eizceptions  overruled. 

John  D.  McLaughlin,  Dtet  Atty.,  for  the 
Commonwealth.  John  W.  Corcoran  and  Mc- 
Donald &  Ruggles,  for  defendants. 

BaiOWLTON.  J.  The  evidence  objected 
to  was  rightly  admitted.  Upon  an  indict- 
ment for  a  robbery,  it  is  always  competent  to 
show  the  effect  of  the  assault  upon  the  person 
assaulted.  The  physician  who  attended 
Florence  Meakin  for  two  days  after  the  rob- 
bery might  well  testify  that  she  was  hys- 
terical when  he  saw  her. 

The  testimony  of  the  witness  Schneider  was 
not  admitted  as  the  opinion  of  an  expert,  but 
as  a  description  of  the  appearance  of  the  per- 
son robbed,  and  of  her  apparent  physical  con- 
dition l>efore  the  robbery  and  after  It.  Com. 
V.  Sturtlvant,  117  Mass.  122,  and  cases  cited. 

The  witness  Kelley,  having  testified  to  facts 
which  tended  to  prove  an  alibi  for  the  de- 
fendant Flynn,  and  having  said  that  his  at- 
tention was  called  to  the  robbery  on  the 
next  day  after  It  occurred,  and  that  he  then 
thought  of  Flynn,  the  commonwealth,  in 
cross-examination,  for  the  pui^se  of  fixing 
the  time  and  testing  his  accuracy,  was  right- 
ly permitted  to  ask  him  the  question,  "Did 
you  then  associate  Flynn  with  the  robbery?" 

The  witness  Brown  had  testified  that  be 
was  in  Worcester  with  the  defendant  Dro- 
nev  at  the  time  of  the  robbery,  and  the  de- 
fendants were  not  injured  by  the  question 
put  to  him  in  cross-examination,  "Miss  Mea- 
kin  did  not  identify  you  as  the  man  who 
assaulted  her?"  and  his  answer:  "No;  I  do 
not  know  as  she  saw  me.  I  saw  her.  She 
could  not  have  seen  me  if  she  looked." 

The  only  other  exception  is  to  a  remark  of 
the  Judge  in  the  course  of  his  charge,  refers 
ring  to  the  testimony  of  Miss  Meakin,  as  fol- 
lows: "She  identified  them  here  at  the  trial 
without  hesitation."  It  is  contended  that 
the  meaning  of  the  word  "Identify"  Is  to 
prove  identical,  or  to  prove  to  be  the  same, 
and  that,  therefore,  the  remark  was  an  ex- 
pression of  opinion  in  regard  to  the  credi- 
bility of  the  witness,  and  not  a  mere  state- 
ment of  a  part  of  the  evidence.  Pub.  St. 
c.  153,  i  5;  Com.  v.  Foran,  110  Mass.  180. 
It  is  not  disputed  that  she  testified  without 
hesitation  to  her  identification  of  the  defend- 
ants as  her  assailants,  and  we  think  it  clear 
that  the  Judge  used  the  word  "identified," 
in  reference  to  her  testimony,  in  a  colloquial 
sense,  as  meaning  "asserted  their  identity." 
We  do  not  think  the  Jury  could  hare  been 
misled  by  the  remark.  Moi-eover,  when  his 
attention  was  directed  to  it,  he  said  to  the 
Jui-y:  "I  was  then  depending  upon  my  rec- 
ollection. It  is  for  you  to  say  what  the  ev- 
idence is."  It  was  phiinly  his  purpose  to 
have  the  Jury  understand  that  they  were 


not  to  consider  his  opinion  of  the  credibil- 
ity of  the  witness,  if  he  had  seemed  to  ex- 
press It    Exceptions  overruled. 


(les  Mass.  m) 
THAYEK  V.  LOMBARD  et  at 
(Supreme    Judicial    Court    of   Massachusetts. 
Norfolk.    Jan.  4.  1896.) 
Evidence— Declakatioss. 
Dying  declarations  of  a  person  as  to  the 
validity  or  existence  of  a  note  executed  by  him 
are,  in  an  action  on  such  note  against  bis  per- 
sonal representatives,  inadmissible  in  their  fa- 
vor. 

Exceptions  from  superior  court,  N(«fOlk 
county;  Hammond,  Judge. 

Action  by  one  Thayer  against  one  Lom- 
bard and  others.  There  was  a  Judgment  for 
plaintiff,  and  defendants  except.   Overruled. 

This  was  an  action  of  contract  on  a  prom- 
issory note  made  by  Joseph  W.  Lombard,  the 
defendants'  testator.  At  the  trial  In  the  su- 
perior court  before  Hammond,  J.,  the  de- 
fendants offered  to  prove  that,  when  the  de- 
ceased was  told  that  he  could  not  recover, 
he  stated  to  his  wife  and  brother  that  he 
knew  he  could  not  get  well,  and  that  he  had 
but  a  short  time  to  live,  and  that  he  then 
stated  that  all  the  notes  he  owed  apx>eared 
on  his  note  book,  and  all  debts  In  form  of 
accounts  on  his  other  books.  The  court  ex- 
cluded the  evidence,  and  the  defendants  ex- 
cepted. 

J.  Everett,  for  plaintiff.  R.  T.  Lombard, 
for  defendants. 

FIELD,  C.  J.  The  dying  declarations  of 
the  defendants'  testator  were  not  admissible 
to  prove  the  facts  to  which  the  declarations 
related.  The  facts  in  controversy  were  facts 
in  the  past,  and  not  facts  concerning  the 
feelings  or  thoughts  of  the  testator  existing 
at  the  time  the  declarations  were  made.  See 
Chapin  V.  Inhabitants  of  Marlborough,  t» 
Gray,  244.  The  present  case  does  not  bring 
the  declarations  within  any  of  the  excep- 
tions known  to  the  common  law,  where  dec- 
larations of  deceased  persons  are  admitted 
in  evidence.  The  admission  of  the  declara- 
tions .of  a  deceased  person,  on  the  ground 
that  they  are  dying  declarations.  Is,  by  the 
common  law,  confined  to  prosecutions  for 
homicide,  and  there  is  no  statute  which 
makes  them  evidence  in  a  civil  action.  1 
Greenl.  Ev.  S  156.    Exceptions  overruled. 


COMMONWEALTH   v. 


(165  Maaa.  13«) 
CROWE. 


(Supreme    Judicial   Court    of    Massachusetts. 
Middlesex.    Jan.  3,  1896.) 
Akson— Threats — Evidbncc. 
I.  Where  it  appeared  on  a  trial  for  arson 
that  there  was  a  controversy  between  defend- 
ant and   other  members  of   liis   family  abont 
their   respective   interests   in    a   building,    de- 
fendant's threats,  made  14  mouths  before  the 
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burning,  that  he  would  burn  the  building  un- 
less his  mother  received  somethinc  out  of  the 
property,  was  properly  admitted;  It  appearing 
that  there  was  at  the  time  ill  feeling  between 
defendant  and  his  sister,  which  continued  to 
the  time  of  the  burning,  and  that  his  sister 
continued  to  occupy  a  part  of  the  building, 
though  it  had  been  sold  to  others,  and  part  of 
the  proceeds  paid  to  defendant's  mother. 

2.  Declariitions  of  defendant  the  morning 
after  the  iire  which  he  was  charged  with  caus- 
ing are  admissible,  if  tending  to  show  guilt:* 
knowledge. 

Exceptions  from  superior  court,  Middlesex 
county;  Bdgar  J.  Sherman,  .Tudge. 

Martin  J.  Crowe  was  convicted  of  arson,  and 
excepts.    Exceptions  overruled. 

Defendant's  exceptions:  "It  was  In  evi- 
dence that  the  dwelling  house  alleged  to  have 
been  burned  stood  In  the  name  of  Margaret 
Mallon,  a  married  sister  of  the  defendant,  and 
that  the  premises  were  purchased  by  the  com- 
bined earnings  of  the  defendant  and  other 
members  of  the  family,  and  the  title  put  in 
the  name  of  said  Margaret  Mallon,  prior  to 
her  marriage;  that  before  the  marriage  the 
family  occupied  the  lower  tenement  together, 
and  rented  the  upper  tenement,  and  after  the 
marriage  said  Margaret  Mallon  and  her  fam- 
ily occupied  the  upper  tenement,  and  the  de- 
fendant, with  his  mother  and  brothers,  re- 
mained in  the  lower  tenement.  In  January, 
1894,  a  controversy  arose  as  to  the  relative  In- 
terests of  the  several  members  of  the  family 
In  the  property.  In  settlement  of  the  troubles, 
the  property  was  sold  to  one  Ella  F.  R. 
Downes,  and  the  defendant's  mother  received 
four  hundred  and  fifty  dollars,  as  a  result  of 
negotiations  which  continued  through  the 
simimer,  ending  In  August  of  1894,  at  which 
time  the  defendant,  with  his  mother  and 
brothers,  moved  out  of  the  house,  Into  a  tene- 
ment a  few  feet  away  from  said  house,  leav- 
ing Margaret  Mallon  in  occupancy  of  the  up- 
per tenement;  and  the  lower  tenement  was 
leased,  which  tenants  were  In  occupancy  at 
the  time  of  the  alleged  burning.  There  was 
evidence  of  quarrels  In  the  family  pending 
the  negotiations  through  the  summer,  and  a 
complaint  made  to  the  court.  After  the  set- 
tlement was  made,  and  the  defendant  moved 
out  of  the  house,  there  was  no  communication 
between  the  defendant  and  his  sister,  and 
there  was  no  evidence  of  any  conflict  between 
them.  The  government  offered  evidence  to 
show  that  the  defendant,  fourteen  months  be- 
fore the  alleged  burning,  said  'that,  unless  his 
mother  got  something  out  of  the  property,  he 
would  bum  the  building,'  to  the  admission  of 
which  the  defendant  objected.  The  court  ad- 
mitted the  evidence,  provided  the  government 
showed,  as  claimed,  that  the  III  feeling  which 
existed  at  the  time  of  the  threat  between  the 
defendant  and  his  sister  continued  down  to 
the  time  of  the  fire,  and  the  government  sub- 
sequently offered  evidence  tending  to  show 
such  fact;  and  the  defendant  excepted.  The 
government  offered  a  conversation  overheard 
by  a  iK>Uce  officer  between  the  defendant  and 


one  Donahue,  a  brothcr-ln-law  of  the  defend- 
ant,  which  took  place  the  next  morning  near 
the  premises,  In  substance  as  follows:  The  de- 
fendant asked,  'Is  this  the  place  where  the 
fire  was?"  Donahue  answered,  'Don't  yon 
know  It  Is?  which  was  followed  by  laughter 
on  the  part  of  the  defendant,— to  which  the  de- 
fendant objected.  The  court  admitted  It  In 
evidence,  and  the  defendant  excepted.  The 
police  officer,  directly  after  the  above  conver- 
sation, arrested  Said  Donahue  for  drunken- 
ness; and  the  government  offered  a  certain 
statement  of  the  defendant  to  the  officer  at 
the  time  of  the  arrest,  all  of  which  was  denied 
by  the  defendant,  to  wit:  *You  want  to  arrest 
ttlm  to  find  out  what  he  knows  about  who  set 
the  Are,'  to  wWch  the  defendant  objected. 
The  court  admitted  the  evidence,  and  the  de- 
fendant excepted.  The  Jury  returned  a  ver- 
dict of  guilty,  and  after  verdict,  and  before 
judgment,  the  defendant  files  his  bill  of  ex- 
ceptions, and  prays  that  the  same  may  be  al- 
lowed." 

Fred  N.  Wler,  Dist.  Atty.,  for  the  Common- 
wealth.   Maroellus  Coggan,  for  defendant 

LATHROP,  J.  1.  The  evidence  of  the 
threat  of  the  defendant  to  burn  the  building, 
made  14  months  before  the  act  for  which  he 
was  indicted,  was  properly  admitted.  While 
the  threat  was  "that  unless  I..:i  mother  got 
something  out  of  the  property  he  would  bum 
the  building,"  and  while  It  appeared  that  his 
mother  had  got  something  out  of  the  property, 
yet,  as  the  evidence  showed  that  there  was  HI 
feeling  between  the  defendant  and  his  sister 
al  the  time  of  the  threat,  and  that  this  111 
feeling  continued  to  exist  down  to  the  time  of 
the  burning,— his  sister  continnins  to  occupy 
a  part  of  the  building  during  this  time,— the 
evidence  was  competent.  Com.  r.  Goodwin, 
14  Gray,  55;  Com.  v.  Chase,  147  Mass.  597,  18 
N.  E.  565;  Com.  v.  Qnlnn,  150  Mass.  401,  2S 
N.  E.  54;  Com.  v.  Holmes,  157  Mass.  233, 
240,  32  N.  B.  6. 

2.  The  ajomlng  after  the  fire,  the  defend- 
ant, while  near  the  premises,  said  to  his 
brother-in-law,  one  Donahue,  "Is  this  tho 
place  where  the  fire  was?"  Donahue  answer- 
ed, "Don't  yon  know  It  Is?"  This  was  follow- 
ed by  laughter  on  the  pert  of  the  defendant 
AH  this  was  overheard  by  a  police  officer,  who 
directly  afterwards  arrested  Donahue  for 
drunkenness.  The  defendant  then  said,  "Ton 
want  to  arrest  him  to  find  out  what  he  knows 
about  who  set  the  fire."  The  defendant  denied 
that  he  made  this  last  statement,  and  all  of 
the  evidence  was  excepted  to.  We  are  of 
opinion  that  the  evidence  had  some  tendency 
to  show  guilty  knowledge  on  the  part  of  tbi> 
defendant  and  was  admissible,  in  the  discre- 
tion of  the  court,  In  connection  with  the  other 
evidence  in  the  case.  Com.  v.  McCabe,  16."? 
Mass.  98,  39  N.  B.  777;  Com.  v.  Welch,  16.1 
Mass.  372,  40  N.  H  103.  Exceptions  over- 
ruled. 
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POBTBB  v.  POUTBE. 
(Supreme    Judicial    Court    of    Massachnsetta. 

Norfolk.    Jan.  3,  1896.) 

AiiLowAKOB  TO  Widow. 
Where  it  did  not  sppear  that  the  first 
allowance  to  a  widow  was  insufficient  for  her 
immediate  necessities  at  that  time,-  it  was  error 
for  the  court  to  make  a  second  allowance  two 
years  afterwards. 

Appeal  from  probate  conrt,  Norfolk  county. 

Petition  by  appellee  against  appellant  for 
a  second  allowance  from  her  husband's  es- 
tate. The  allowance  was  made,  and  an  ap- 
peal taken.    Bxceptions  sustained. 

O.  ▲.  Marden  and  B.  F.  Leonard,  for  ap- 
pellant.   B.  B.  Doody,  for  appellee. 

ALLEN,  J.  The  petitioner  received  an  al- 
lowance of  $500  soon  after  her  husband's 
death,  and  after  the  expiration  of  two  years 
and  over,  upon  her  petition,  a  second  allow- 
ance of  $200  was  ordered  by  the  probate 
court.  At  the  time  of  the  second  allowance, 
the  first  allowance  had  all  been  expended  by 
her  for  her  necessary  support  It  is  not 
stated  that  the  first  allowance  was  insuffi- 
cient for  her  immediate  necessities  at  that 
time.  The  contrary  is  to  be  Inferred  from 
the  terms  of  the  bill  of  exceptions.  But  It 
is  stated  that,  at  the  time  of  the  second  al- 
lowance, she  was  In  necessitous  circumstan- 
ces, and  did  not  have  proper  clothing,  and 
was  $100  in  debt.  She  had,  however,  some 
real  estate  which  l^rought  in  no  return  In 
money.  It  was  settled  in  Dale  v.  Bank,  155 
Mass.  145,  29  N.  B.  371,  that  the  allowance 
to  a  widow  must  be  limited  to  such  sum  as 
will  provide  for  her  immediate  necessities 
for  a  short  time  Immediately  following  her 
husband's  death.  It  was  held  in  Lisk  v. 
Llsk,  155  Mass.  153,  29  N.  E.  375,  that  the 
order  of  allowance  may  be  passed  after  a 
considerable  lapse  of  time,  but  this  decision 
did  not  vary  the  former  doctrine.  The  al- 
lowance Is  to  be  made  in  view  of  the  condi- 
tion of  things  at  or  immediately  after  the 
death  of  ber  husband.  In  this  aspect  the 
decree  of  the  probate  court  making  a  second 
allowance  must  be  reversed.  We  do  not  de- 
termine the  other  question  which  was  ar- 
gued.   Bxceptions  sustained. 


(166  Mass.  146) 

COMMONWEALTH  v.  WOODS. 

(Supreme    Judicial    Court    of    MasBachnsetta. 

Suffolk.    Jan.  8,  1896.) 

IVTOZIOATINO    LiQOOBS  — To  WbOM    BOLD  — Kvb 
DEXCB — ^VaIUANCB. 

1.  On  a  prosecution  for  selling  liquor  to  a 
certain  person  it  is  enough  to  prove  a  sale  to 
him  either  as  principal  or  as  aeent. 

2.  Where  two  persons,  K.  and  0.,  went 
to  a  house,  and  K.,  after  obtaining  and  paying 
money  for  a  room,  asked  for  whisky,  and  the 
person  asked  said  he  would  send  some  one,  and 
defendant,  appearing,  asked,  "What  will  you 
iiaveT"  and  C.  said,  "Whisky,"  and  defendant 


thereupon  brought  it,  and  C.  asked  the  price, 
and  K.  paid  the  amount  charged,  it  is  a  qnes- 
tilen  for  the  jury  to  whom  it  was  sold. 

Bxceptions  from  superior  court,  Suffolk 
county;  Edgar  J.  Sherman,  Judge. 

Mary  B.  Woods  was  convicted  on  a  com- 
plaint charging  her  with  selling  Intoxicating 
liquors  to  Thomas  M.  Keenan,  and  excepts. 
Bxceptions  overruled. 

Upon  the  trial  of  the  caie  to  the  Jury  upon 
the  plea  of  not  guilty  the  government  produced 
two  witnesses  in  support  of  said  complaint, 
namely,  said  Th(»nas  M.  Keenan  and  one 
Mrs.  Louisa  Gantwell.  Keenan  testified:  That 
he,  with  Mrs.  Ciantwell,  the  other  witness  fi>r 
the  government,  who  was  employed  to  aid  In 
obtaining  evidence  against  violators  of  the  liq- 
uor law,  went  to  83  Oreen  street,  and  in  an- 
swer to  the  ringing  of  the  door  bell  a  Mr.  Mon- 
roe appeared.  That  Mrs.  Gantwell  complain- 
ed of  being  tired  or  111,  and  that  be  (Keenan) 
asked  for  a  room;  that  Mr.  Monroe  showed 
them  a  room,  and  there  at  the  room  he  (Kee- 
nan)  asked  how  much  was  to  pay.  Monroe  re- 
plied, "One  dollar;"  and  he  (Keenan)  paid 
that  sum,  and  then  asked  for  some  whisky, 
and  Monroe  replied  that  he  would  send  some 
one.  That  soon  the  defendant  appeared,  and 
asked,  "What  will  you  have,"  and  Mrs.  Cant- 
well,  standing  near  the  door,  said,  "Whisky." 
That  the  defendant  went  away,  and  soon  after 
appeared  with  two  glasses  of  whisky  and  a 
glass  of  water,  and  Mrs.  Cantwell  asked  the 
price,  and  the  defendant  replied,  ."Tw«ity 
cents,"  which  sum  he  (Keenan)  paid.  .Keenan 
also  testified  that  he  brought  away  some  of 
the  whisky,  which  he  produced  in  court.  And 
said  (Tantwell  testified:  That  she  was  employ- 
ed by  the  captain  of  station  3,  of  the  city  of 
Boston,  for  pay,  to  obtain  illegal  sales  of  in- 
toxicating liquors  from  parties  suspected  by 
her,  the  said  Cantwell,  of  making  such  sales 
in  said  Boston,  for  the  piupose  of  prosecuting 
such  parties  making  such  sales.  That  she, 
the  said  Cantwell,  was  to  receive  the  sum  of 
three  dollars  a  day,  for  each  day  employed. 
That  In  pursuance  of  her  said  employment 
she,  the  said  Cantwell,  on  said  17th  day  of 
February,  1895,  took  said  Keenan  to  the  house 
83  Green  street,  in  said  Boston,  wh»e  defend- 
ant was  then  employed,  for  the  purpose  of 
obtaining  such  illegal  sale  of  Intoxicating  liq- 
uors. If  she  could.  In  said  house.  That  the 
said  Gantwell  knew  that  said  Keenan  was 
then  a  police  officer  of  the  city  of  Boston,  with 
authority  to  arrest  for  such  illegal  sale,  if 
made.  That  she  and  Keenan  entered  a  room 
in  said  house  on  said  17th  day  of  February, 
1895.  That  she  asked  for  said  room.  That 
while  so  occupying  safd  room  the  defendant 
came  to  the  door  of  said  room,  and  knocked. 
Said  Cantwell  opened  the  door,  and  the  defend- 
ant said  to  her,  "What  will  you  have?"  That 
she,  the  said  (}antwell,  replied,  "Bring  two 
whtskys."  That  defendant  went  away,  and 
soon  returned,  bringing  two  glasses  of  whisky 
In  her  hand.  Said  Cantwell  let  her  Into  tb« 
nxKn,  and  the  defendant  set  the  wblskyg  on 
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a  burean  In  said  room,  and  as  she  did  so  said 
Cantwell  asked  the  defendant  the  price  of  the 
whlskys,  to  wbicb  ttae  defendant  replied, 
"Twenty  cents."  Tbat  said  Cantwell  drank  a 
portion  of  said  whisky,  and  said  Keenan 
tasted  ot  one  glass  of  It  That  said  Keenan 
took  from  his  pocket  two  10-cent  pieces,  and 
handed  them  to  the  defendant,  which  she  took, 
and  carried  away.  That  said  Keenan  did  not 
speak  a  word  to  the  defendant,  and  took  no 
part  in  said  conTcrsatlrai  or  sale  so  testified 
to,  except  to  hand  the  price  of  the  same  to  the 
defendant;  and  that  when  said  whisky  was 
ordered  said  Keenan  was  not  at  the  door 
of  said  room,  but  was  sitting  on  a  bed  In  said 
room,  some  distance  from  said  Cantwell  and 
the  defendant,  who  was  then  at  the  door. 
This  was  all  the  evidence  of  the  goTemment 
material  to  the  case,  and  on  this  erldence  the 
government  rested  their  case.  The  defendant 
reqnested  the  court  to  instruct  the  Jury  to 
tetum  a  verdict  of  "Not  guilty"  on  the  ground 
of  a  variance;  that  under  said  evidence  said 
sale,  so  made,  in  law  was  a  sale  to  said  Cant- 
well, and  not  to  said  Keenan,  as  charged  in 
said  complaint.  The  court  refused  to  give  said 
Instructions,  and  instructed  the  Jury  tbat  un- 
der the  said  evidence  it  was  a  question  of 
fact  for  the  Jury  to  determine  as  to  whom  the 
said  sale  was  made,  whether  to  the  said  Kee- 
nan or  to  the  said  CantwelL  The  Jury  brought 
In  a  verdict  of  "Guilty." 

John  D.  McT.aughlin,  Dlst.  Atty.,  for  the 
Commonwealth.    C.  B.  Loud,  for  defendant 

IiATHROP,  J.  It  was  for  the  Jury  to  say 
to  whom  the  sale  alleged  in  the  complaint 
was  made.  If  it  was  made  to  Keenan,  it  made 
no  difference  whether  it  was  made  to  him  as 
principal  or  as  agent  of  CantweU.  Com.  v. 
Gormley,  133  Mass.  580;  Com.  v.  Gould,  158 
UBsa.  409,  33  N.  E.  656.  Exceptions  over- 
ruled. 


(166  Man.  183) 
COMMONWEALTH  v.  SULLIVAN  et  al. 

(Supreme    Judicial    Court   of    Maasachasetts. 

Middlesex.    Jan.  4.  lii»6.) 
Town  MssTiso— Bboulariit— NoTiot— Appoimt- 

KENT  OF  CONBTABLB. 

1.  The  town  hall  havini;  been  bnmed  down, 
a  by-law  of  the  town^  requiring  notice  of  the 
town  meeting  to  be  posted  at  the  town  ball  (St 
1893,  c.  417,  i  260),  was  sufficientlr  complied 
with  by  posting  the  notice  at  the  place  wnere 
the  meeting  was  to  be  held. 

2.  The  record  of  a  town  meeting,  reciting 
that  a  certain  person  "was  chosen  moderator, 
and  that  it  was  voted  that  the  officers  re- 
quired by  law  to  be  chosen  by  ballot  be  chosen 
on  one  ballot,  there  was  sufficient  prima  facie 
proof  that  the  moderator  was  elected  by  bal- 
lot as  required  by  law  (St.  18i)3.  c.  417,  |{  273, 
275),  particularly  as  the  town  took  no  action 
to  ando  its  votes. 

3.  On  an  issue  as  to  whether  a  certain  per- 
son was  sworn  as  a  constable,  as  required  by 
law  (St.  1893,  c.  417.  H  278.  280).  an  entry 
showing  the  number  of  votes  received  by  each 
candidate  for  that  office,  with  the  words,  lifter 
the  name  of  said  person,  "Declared  elected  and 
sworn,"  was  sufficient  pioof  of  that  fact 


4.  Though  the  record  shows  that  on  the 
warrant  to  warn  the  town  meeting  were  in- 
scribed the  words:  "A  true  copy.  Attest" — 
followed  by  the  name  of  a  constable,  and  alao 
by  his  return  thereon,  it  will  not  be  presumed 
that  said  warrant  was  a  copy  of  a  copy,  in- 
stead of  a  copy  of  the  original,  the  record  fur- 
ther reciting:  "At  a  legal  meeting  held  under 
the  foregoing  warrant"  etc 

5.  Under  St  1803,  c.  423,  I  7,  empowering 
selectmen  to  appoint  police  officers,  "with  any 
or  all  powers  of  constables,  except  the  power 
of  serving  and  executing  civil  process,"  a  vote 
of  the  selectmen  appoinung  a  special  police  of- 
ficer, without  ai»'  limitation,  includes  all  the 
powers  mentioned  in  the  statute. 

Exception  from  superior  court,  Middlesex 
county;  Edgar  3.  Sherman  and  Charles  S. 
LiUey,  Judges. 

Patrick  Sullivan,  Patrick  J.  Foley,  and 
Cornelius  Nagle  were  convicted  of  murder 
in  the  second  degree,  and  except  Exceptions 
overruled, 

Francis  P.  Curran,  for  Sullivan  and  Nagle. 
Samuel  K.  Hamilton,  for  Foley.  Hosea  M. 
Knowlton,  Atty.  Gen.,  and  J.  M.  Eallowell, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

HOLMES,  J.  The  defendants  have  been 
found  guilty  of  murder  In  the  second  de- 
gree. The  killing  took  place  in  resisting  an 
attempt  to  arrest  them  on  d  charge  of  rob- 
bery made  by  the  deceased.  The  attempt  to 
arrest  was  made  by  one  Livingston,  and  as 
It  did  not  appear  at  the  trial  tbat  he  had 
a  warrant  or  that  a  felony  had  been  com- 
mitted In  fact,  it  became  material  to  show 
that  he  was  a  constable  or  police  officer. 
Rohan  V.  Sarvin,  5  Gray,  281,  2S5;  Com.  v. 
Carey,  12  Cush.  246,  251;  Morley  v.  Chase, 
143  Mass.  396,  398,  9  N.  E.  767.  The  only 
questions  before  us  concern  the  competency 
and  sufficiency  of  the  evidoice  on  this  point 

The  evidence  offered  was  the  record  of 
the  town  meeting  at  which  Livingston  was 
elected  constable,  and  the  testimony  of  a 
selectman,  the  clerk  of  the  board,  who  pro- 
duced their  records,  showing  the  appoint- 
ment of  Livingston  as  a  special  police  of- 
ficer, coupled  with  Livingston's  testimony 
on  the  same  point  Several  objections  are 
taken. 

First,  It  is  said  that  the  town  meeting  was 
not  warned  in  due  form.  The  by-laws  of 
the  town  of  Blllerica  require  notice  of  the 
town  meeting  to  be  posted,  among  other 
places,  "at  the  town  hall."  See  St  1883,  c 
417,  {  260.  The  town  hall  had  been  burned 
down  before  the  time  In  question,  and  there- 
.fore  the  copy  of  the  warrant  was  ordered  to 
be  posted  at  another  hall,  where  that  town 
meeting  was  to  be  held.  The  return  showed 
a  service  of  the  warrant  "as  within  direct- 
ed." We  are  of  opinion  that  this  Is  a  suf- 
ficient compliance  with  the  by-law,  so  far 
as  the  validity  of  the  meeting  was  concerned. 
Next  it  is  objected  tbat  it  does  not  appear 
that  the  moderator  was  elected  by  ballot,  or 
tbat  a  voting  list  was  used  at  his  election. 
St  1803,  c.  417,  ii  273,  275.  The  language 
of  the  record  is:   "Article  L  Frederick  S. 
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Olark  was  chosen  moderator."  The  vote  on 
the  second  article  begins:  "Voted,  the  town 
officers  who  are  required  by  law  to  be  chosen 
by  ballot  shall  be  chosen  on  one  ballot,"  etc. 
This  shows  that  the  meeting  had  the  law  In 
mind,  and  we  are  disposed  to  think  that  the 
record  Is  "snffident  prima  facie  proof  of  a 
choice  In  a  legal  manner."  Tobey  v.  Ware- 
bam,  2  Allen,  594,  595;  Attorney  .General  v. 
Crocker,  138  Mass.  214-216.  But,  further, 
the  town  has  taken  no  action  to  undo  Its 
former  votes  as  it  did  In  Attorney  Gen- 
eral T.  Slmonds,  111  Mass.  256;  and  where 
the  validity  of  the  election  of  the  officer  Is 
brought  In  question  In  this  collateral  way, 
an  election  at  a  valid  meeting  presided- over 
by  a  de  facto  moderator  Is  enough.  Attor- 
ney General  v.  Crocker.  138  Mass.  214,  216, 
et  aeq.;  Sndbnry  v.  Heard,  103  Mass.  543; 
ElHott  V.  Willis,  1  Allen,  461. 

It  is  said  that  the  record  does  not  show 
tbat  Livingston  was  duly  sworn  as  a  con- 
stable, as  required  by  St.  1893,  e.  417,  iS  278, 
286.  The  eleventh  article  of  the  warrant 
was  to  choose  one  or  more  constables  for 
one  year,  and  the  record  of  the  meeting  reads: 
"Article  11.  Warren  Holden  had  53  votes; 
J.  A  Smith  had  77;  B.  W.  Livingston  had 
291;  M.  Conway,  Jr.,  had  259."  A  bracket 
connected  the  lines  on  which  were  the  last 
two  names,  and  then  followed  the  words: 
"Declared  elected  and  sworn."  This  suf- 
ficiently Indicated  that  Llvingeton,  at  least, 
was  sworn.  Tobey  v.  Wareham,  2  Allen,  594, 
595.  See,  generally,  Brlggs  v.  Murdock,  13 
Pick,  305. 

In  the  record  the  words:  "A  true  copy. 
Attest:  Everett  W.  Livingston,  Constable," 
—follow  the  warrant  to  warn  the  meeting, 
and  precede  the  return.  It  is  objected  that 
this  la  a  copy  of  a  eoQiy,  Instead  of  a  copy  of 
the  original.  But  the  record  goes  on:  "At  a 
legal  meeting  held  ♦,  ♦  ♦  under  the  fore- 
going warrant."  This  Imports  that  the  orlgl- 
tial  warrant  was  In  the  form  set  forth.  There 
Is  nothing  In  the  earlier  words  Inconsistent 
with  the  original  having  been  before  the 
•*ye8  of  the  clerk. 

As  it  appears  that  Livingston  was  a  con- 
stable, It  Is  Immaterial  whether  he  was  also 
a  police  officer  or  not.  The  objections  urged 
are-  -First,  that  the  selectmen  who  appointed 
blm  were  not  chosen  legally,  for  the  reasons 
already  disposed  of;  and,  second,  that  it 
^oes  not  appear  that,  as  a  special  police  of- 
ficer, he  had  a  right  to  make  the  arrest  It 
appears  that  Livingston  was  appointed  and 
sworn  in,  and  received  a  paper  from  the 
selectmen  with  reference  to  being  a  police 
■ofilcer,  which  could  not  be  found.  The  ap- 
pointment was  as  special  police  officer,  in 
general  terms.  It  was  made  under  St  1893, 
■c.  423,  8  7,  empowering  selectmen  to  appoint 
police  officers,  "with  any  or  all  the  powers 
of  constables,  except  the  power  of  serving 
and  executing  civil  procefSs."  As  the  vote 
makes  no  limitation  or  selection  of  powers, 
.It  must  be  taken  to  give  all  the  powers 


mentioned  in  the  statute.  It  can  have  no 
other  meaning.  See  Com.  v.  Martin,  98 
Mass.  4;  Com.  v.  Cushing,  99  Mass.  592; 
Com.  V.  Sawyer,  142  Mass.  530,  8  N.  B.  422. 

It  is  unnecessary  to  consider  whether 
there  are  other  answers  to  the  defendants' 
exceptions.  Com.  t.  Kane,  108  Mass.  423, 
425. 

Exceptions  overruled. 


(ISS  Mass.  120) 
DBESSER  T.  TRADERS'  NAT.  BANK. 
(Supreme  Judicial  Court  of  Masaachusetts. 
SufEolk.     Jan.  8,  1886.) 

COHTBAOT  BT  NATIONAL  BaNK— ULTRA  VIBB8. 

1.  Under  Rev.  St  U.  S.  1 6136,  els.  8,  7,  em- 
powering a  national  bank  to  make  contracts, 
and  to  exercise  all  powers  necessary  to  carry 
on  the  banking  business,  an  agreement  by  a 
national  bank  to  procure  a  person  applications 
for  insurance,  if  he  would  procure  for  it  a  cus- 
tomer, is  ultra  vires. 

2.  In  an  action  for  breach  of  such  a  con- 
tract, the  bank  may  set  up  the  defense  of  ultra 
vires.  , 

Exceptions  from  superior  court,  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  by  Harry  K.  Dresser  against  Traders' 
National  Bank  for  damages  for  breach  of  a 
contract.  A  demurrer  to  the  declaration  was 
overruled,  and  Judgment  ordered  for  plalntilT, 
and  defendant  excepts.  Demurrer  and  excep- 
tions sustained. 

Edgar  O.  Achom,  for  plaintiff.  H.  J.  Ja- 
quith  and  W.  R.  Bigelow,  for  defendant 

LATHROP,  J.  The  writ  In  this  case  de- 
scribes the  defendant  as  the  Traders'  National 
Bank,  a  corporation  duly  established  by  the 
laws  of  the  United  States  of  America,  and 
having  a  usual  place  of  business  in  Boston. 
The  declaration,  as  amended,  alleges  that  the 
plaintiff  made  a  contract  with  the  defendant, 
on  a  day  named,  whereby  he  was  to  furnish 
the  defendant  with  a  certain  customer,  in  con- 
sideration of  which,  and  of  the  advantage 
and  profit  thereby  to  accrue  to  the  defendant, 
It  agreed  to  turn  over  to  him  $100,000  worth 
of  fire  Insurance,  to  wit,  $70,000  on  stocks  of 
goods,  and  $30,000  on  mill  properties,  which 
business  would  be  of  great  profit  to  the  plain- 
tiff. The  declaration  then  alleges  a  perform- 
ance on  the  plaintiff's  part,  and  a  breach  on 
the  part  of  the  defendant.  The  defendant  de- 
murs to  the  writ  and  declaration  on  the 
ground  that  being  a  national  banking  corpo- 
ration, organized  under  the  laws  of  the  Unit- 
ed States,  It  possesses  only  the  powers  con- 
ferred by  Rev.  St  U.  S.  {  5136,  and  that 
the  contract  alleged  is  beyond  the  defend- 
ant's power  to  make.  This  demurrer  was 
overruled  by  the  superior  court,  and  this  part 
of  the  case  comes  before  us  on  appeal. 

We  are  of  opinion  that  the  demurrer  should 
have  been .  sustained.  The  powers  conferred 
upon  national  banks  are  found  In  sections 
5136  and  5137  of  the  United  States  Revised 
Statutes.    By  clause  3  of  section  5136,  a  haak 
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18  given  the  general  power  "to  make  on- 
tracts."  By  clause  7,  power  is  given  "to  ex- 
ercise by  Its  board  of  directors,  or  duly  au- 
thorized officers  or  agents,  subject  to  law,  all 
such  Incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking;  by  dis- 
counting and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidences 
of  debt;  by  receiving  deposits;  by  buying 
and  selling  exchange,  coin  and  bullion;  by 
loaning  money  on  personal  security;  and  by 
obtaining.  Issuing  and  circulating  notes,  ac- 
cording to  the  provisions  of  this  title."  Section 
5137  applies  to  the  powers  of  a  bank  relating 
to  land,  and  has  no  application  to  the  case  be- 
fore us.  The  power  to  make  contracts  must, 
by  general  principles  of  law,  be  limited  to  the 
purposes  for  which  a  national  bank  Is  organ- 
teed.  Two  questions  are  then  presented: 
First,  whether  a  bank  can  agree  to  pay  mon- 
ey to  a  third  person  for  the  purpose  of  secur- 
ing a  customer;  and,  second,  If  It  can  do  so, 
whether  It  can  agree  to  furnish  to  such  third 
Tpeiaon,  for  such  a  purpose,  fire  Insurance  to  a 
specific  amount.  We  should  be  slow  In  an- 
swering the  first  question  In  the  aflirmatlve. 
Snch  a  mode  of  doing  business  Is  so  Inconsist- 
ent with  sound  principles  of  banking  that  It 
would  seem  that  the  directors  would  not  be 
Justified  In  thus  spending  the  money  of  the 
stockholders.  But  It  Is  unnecessary  to  decide 
this  question,  as  we  are  of  opinion  that  the 
second  question  must  be  answered  In  the  neg- 
ative. As  we  understand  the  declaration,  the 
officers  of  the  bank,  acting  in  Its  behalf,  were 
to  go  about,  either  personally  or  by  an  agent, 
seeking  for  persona  who  wished  to  insure  their 
property,  and,  when  they  bad  found  them,  put 
the  matter  in  the  bands  of  the  plaintiff,  who 
would  cause  Insurance  to  be  made,  and  thus 
earn  a  commission.  We  are  of  opinion  that 
this  would  be  so  far  outside  the  legitimate 
purposes  for  which  national  banks  are  organ- 
ized that  the  contract  declared  on  must  be 
deemed  to  be  ultra  vires  of  the  defendant  cor- 
poration. Davis  V.  Railroad  Co.,  131  Hass. 
258;  Weckler  v.  Bank,  42  Md.  581;  Norton  v. 
Bank,  61  N.  H.  589. 

It  Is,  however,  contended  by  the  plaintiff 
that  It  Is  settled  by  the  decisions  of  the  su- 
preme court  of  the  United  States  that,  if  a 
national  bank  acts  In  excess  of  its  powers, 
this  can  be  taken  advantage  of  only  by  the 
government,  and  not  by  a  party  to  an  action. 
See  Gold-Mhihig  Ck).  v.  National  Bank,  90  U. 
S.  640;  Bank  v.  Matthews,  98  U.  8.  621;  Bank 
V.  Whitney,  103  U.  8.  99;  Fortier  v.  Bank,  112 
U.  S.  439,  5  Sup.  Ct.  234.  But  these  are  cases 
where  a  national  bank  lent  money  in  excess 
of  its  corporate  powers,  or  where  an  action 
was  brought  on  a  note  for  which  the  bank  bad 
taken  as  collateral  security  something  which, 
by  law.  It  was  not  authorized  to  take,  or 
where  a  bank  sought  to  realize  upon  such  se- 
curity. In  Bank  v.  Townsend,  130  U.  8. 
67,  76,  11  Sup.  Gt.  496,  Mr.  Justice  Hailan, 
speaking  of  Bank  v.  Matthews,  which  Is  the 
leading  case  on  this  subject,  says:   '^he  de- 


cision went  npoh  these  grounds:  That  the 
bank  parted  with  Its  money  In  good  faith; 
that  the  question  as  to  the  violation  of  its 
charter  by  taking  title  to  real  estate  for  pur- 
poses unauthorized  by  law  could  be  raised 
only  by  the  government,  in  a  direct  pro- 
ceeding for  that  purpose;  and  that  It  was  not 
open  to  the  [original]  plaintiff  In  that  suit, 
who  had  contracted  with  the  bank,  to  raise 
any  such  questions  in  order  to  defeat  the  col- 
lection of  the  amount  loaned."  See,  also, 
Thompson  v.  Bank,  146  U.  S.  240,  13  Sup.  Gt 
66.  Whether  the  plaintiff  can  maintain  an  ac- 
tion upon  an  implied  contract  to  pay  him  the 
fair  value  of  his  services  is  not  open  on  the 
pleadings  before  us,  and  has  not  been  argued. 
We  are  not  called  upon,  therefore,  to  decide 
whether  the  same  rule  which  obtains  where  a 
corporation  has  received  money  or  property 
under  a  contract  which  it  is  beyond  its  power 
to  make,  and  which  may  be  recovered  back 
on  an  implied  contract,  applies  to  the  case  be- 
fore us.  See  Davis  v.  Balh;oad  Co.,  131  Masa. 
258,  275;  L'Harbette  v.  Bank,  162  Mass.  137, 
38  N.  E.  368:  Central  Transp.  Go.  t.  Pull- 
man's Palace-Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct  478;   Norton  v.  Bank,  61  N.  H.  589. 

After  the  demurrer  was  overruled  In  the  su- 
perior court,  the  case  was  tried,  and  a  verdict 
was  rendered  for  the  plaintiff,  and  the  defend- 
ant alleged  exceptions.  One  of  the  exceptions 
was  to  the  refusal  of  the  court  to  rule  that  the 
contract  was  ultra  vlrea  This  exception  must 
be  sustained.  The  other  exceptions  need  not 
be  considered.  The  order,  therefore,  must  be: 
Demurrer  and  exceptions  sustained. 


(i«8  Ibus.  U6) 

McCarthy  v.  boston  duck  co. 

(Supreme    Judicial    Oonrt    of    Massachusetts. 
Hampden.    Jan.  4,  1896.) 

EVIDBKOS  —  BZPERT     TeSTIMOST  —  HaSTCR     AHD 

Sbbvant— Dbfbctivb  Hacbimbrt. 

1.  On  the  issue  aa  to  whether  certain  ma- 
chinery was  reasonably  safe,  it  is  proper  to  re- 
fuse to  allow  the  following  question  to  be  ask- 
ed of  an  expert:  "You  saw  this  machine,  and 
you  heard  the  testimony  •  •  *  of  O.  about  the 
way  this  belt  was  fastened  *  *  *.  What  do 
you  say,  whether  or  not  this  was  a  proper 
fastening?" — as  the  form  of  the  question  calls 
for  a  conclusion  as  to  the  eSect  of  the  evi- 
dence. 

2.  On  the  issue  as  to  whether  the  manner 
of  fastPning  belting  on  machinery  was  rea- 
sonably safe,  evidence  that  the  fastenini;  used 
was  in  ordinary  and  common  use  is  admissible. 

3.  It  is  error  to  allow  plaintiff  to  show  that 
other  fastenings  could  have  been  nsed,  without 
proof  that  they  were  in  common  nse. 

Exceptions  from  superior  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Action  by  Florence  McCarthy  against  the 
Boston  Duck  Company.  There  was  a  verdict 
for  defendant,  and  plaintiff  excepts.  Over- 
ruled. 

The  court  refused  to  permit  plaintiff  to  ask 
an  expert  witness  the  following  question: 
"You  saw  this  machine,  and  you  heard  the 
testimony  here  to-day  of  Mr.  O'Connor  about 
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the  way  tbis  belt  was  fastened,— with  this 
Talcott  plate.  What  do  yon  say,— taking 
Into  acconnt  all  the  drcnmstances,  Its  size, 
the  shipper,  the  way  It  ran,  the  size  of  the 
npper  pulley,  and  the  way  It  was  fastened,— 
what  do  yon  say,  whether  or  not  that  was 
a  proper  fastening?' 

J.  B.  OarroU  and  W.  H.  McOllntock;  for 
plaintiff.    William  H.  Brooks,  for  defendant. 

FIELD,  G.  J.  We  infer  tliat  tbe  first  ques- 
tion pnt  to  the  witness  Webber  was  exdnd- 
ed  by  the  court  on  account  of  the  form  of 
It,  because,  when  counsel  stated  what  he  of- 
fered to  show  by  the  witness,  the  coort  said, 
"I  have  not  ruled  on  tliat"  Tbe  nsnal  way 
of  asking  for  an  opinion  of  an  expert  is  to 
state  hypothetically  the  facts  upon  which  the 
opinion  is  desired.  Woodbnry  y.  Obear,  7 
Gray,  067,  671.  It  is  said,  however,  that  this 
Is  not  an  exchislye  formula.  Hnnt  t.  Light 
Co.,  8  Allen,  169,  172.  It  Is  important  that 
the  form  of  the  question  should  be  such  as 
not  to  require  or  permit  the  witness  to  draw 
conclusions  of  fact  from  the  eridence  in  tbe 
case,  and  to  give  an  opinion  Imsed  wholly 
or  in  part  upon  sucb  conclusions.  A  wit- 
ness onght  never  to  be  permitted  to  give  an 
(pinion  upon  the  effect  of  evidence  in  estab- 
lishing facts  which  do  not  depend  upon  his 
knowledge  as  an  expert  Where  the  evidence 
is  conflicting  or  relates  to  many  details,  or 
where  inferences  of  fact  must  be  drawn 
from  tbe  evidence.  In  order  to  be  reasonably 
certain  of  the  grounds  on  which  an  opinion 
is  based,  it  is  usually  necessary  that  the 
facts  should  be  stated  hypothetically.  It  is 
impossible  to  lay  down  an  absolute  rule  for 
all  cases,  and  some  discretion  must  undoubt- 
edly be  left  to  the  Justice  presiding  at  the 
trial.  In  the  present  case,  we  think  that  the 
form  of  the  question  was  such  that  It  was 
properly  excluded.  It  appears  that  the  wit- 
ness was  afterwards  permitted  to  testify 
upon  the  subject-matter  of  the  offer  of  proof. 

The  purpose  of  the  second  question  to  the 
same  witness,  which  was  excluded,  seems  to 
have  been  to  show  that  there  would  btf  a 
greater  strain  on  the  belt  If  It  passed  over 
a  pulley  10  or  12  inches  In  diameter  than  If 
It  passed  over  a  pulley  of  larger  diameter. 
If  the  witness  was  permitted  to  explain  the 
nature  and  cause  of  the  strain  on  a  belt 
fastened  together  as  this  was,  In  passing 
over  a  pulley.  It  would  be  a  natural  inference 
that  a  small  pull^  would  tend  to  bend  the 
belt  more  than  a  large  one;  and,  as  the 
fastening  was  a  stiff  piece  of  iron,  that  this 
would  tend  to  produce  a  greater  strain  on  the 
t>elt  at  the  point  where  the  two  ends  were 
fastened  together  than  would  be  produced 
by  a  larger  pulley.  There  is  no  evidence  that 
the  pulleys  used  were  not  suitable  and  prop- 
er, and  the  witness,  in  his  cross-examination, 
explained  the  nature  and  cause  of  the  strain 
on  the  bftlt,  and,  among  other  things,  said: 
"The  pulleys  are  entirely  proper  palleyv  for 


such  a  iMit  They  are  In  ordinary  nse  for 
such  a  belt  But  it  depends  on  the  fasten- 
ing. The  pulleys  were  of  the  proper  sUe  to 
get  that  amount  of  speed.  It  makes  a  very 
hard  strain  on  such  a  t>elt,— tliat  is  all,— and 
such  a  fastening."  If  the  plaintiff  should 
have  been  permitted  to  show  tlie  kind  and 
amount  of  the  strain  resulting  from  the  size 
of  the  pulley,  as  bearing  upon  the  question 
whether  the  belt  was  properly  fastened  for 
the  uses  to  which  it  was  put,  it  seems  to  us 
tlut  the  subject  was  so  far  explained  in  the 
erideoce  admitted  that  there  is  no  sufficient 
ground  for  sustaining  the  exception  to  the 
exdnslon  of  this  question.  The  principal  is- 
sue in  tlie  case  was  whether  the  defendant 
had  used  roasonable  care  in  furnishing  a 
proper  belt,  and  one  of  the  alleged  defects 
in  the  belt  was  the  manner  in  which  tbe 
two  ends  wero  fastened  together,  considered 
vith  reference  to  the  way  in  which  it  was 
used.  As  bearing  on  that  issue,  it  seems  to 
l>e  competent,  in  sucb  a  case  as  this,  to  prove 
that  the  fastening  used  was  in  common  and 
ordinary  use,  and  also  to  prove  what  other 
kinds  of  fastening  wero  commonly  used 
elsewhere^  and  might  have  been  used  here. 
Myers  v.  Iron  Co.,  160  Mass.  126,  138,  22  N. 
K  631.  See  Carey  v.  Railroad  Co.,  168  Mass. 
228,  83  N.  B.  612;  Goodnow  v.  Emery  MUls, 
146  Mass.  261, 16  N.  E.  576;  Hale  v.  Cheney, 
159  Mass.  268,  34  N.  E.  256;  Cassaday  v. 
Ballroad  Co.,  164  Mass.  168,  41  N.  E.  129. 

The  court  permitted  the  defendant  to  ask 
one  of  its  witnesses  the  following  question: 
"Whether  or  not  that  [the  Talcott  plate]  is 
in  common  and  ordinary  nse  in  the  fasten- 
ing of  the  ends  of  a  belt?"  And  the  witness, 
against  the  plaintlfTs  objection,  was  permit- 
ted to  answer  that  "I  have  seen  that  In  use 
in  about  every  factory  that  I  have  been  to." 
The  plaintiff  complains  that  be  was  not  per- 
mitted to  ask  one  of  his  witnesses,  when  put- 
ting in  his  evidence,  tlie  following  question: 
"Now,  Mr.  Webber,  are  there  other  kinds  of 
fastenings  for  belts  1)esides  the  Talcott 
plates?'  The  exceptions  recite  as  follows: 
"The  plaintiff  offered  to  show  [by  this  wit- 
ness] that  there  was  nothing  about  the  con- 
ditions in  this  room  that  would  prevent  any 
other  kind  of  fastening,  and  that  with  other 
fastenings. there  would  be  a  warning,- there 
would  be  no  sudden  snapping.  The  plaintiff 
offered  to  show  by  this  witness  that  there 
were  other  appliances  that  could  be  used  for 
fastening  this  kind  of  belt,  and  that  there 
was  nothing  in  the  conditions  In  that  room 
that  would  prevent  those  fastenings  being 
applied,  and  that  those  fastenings  would  give 
warning  of  their  breaking;  they  would  not 
break  suddenly,— wouldn't  break  as  it  would 
with  a  Talcott  plate."  The  plaintiff's  offer 
did  not  amount  to  an  offer  to  show  that  sucb 
other  fastenings  were  In  common  use  as 
fastenings  for  rubber  belts.  The  Inquiry  in- 
to the  appliances  that  might  have  been  used, 
and  the  advantages  and  disadvantages  of 
using  tbe  different  appliances,  is  in  its  na- 
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tare  somewhat  remote  from  the  Issue  to  be 
determined,  and  a  good  deal  must  be  left  to 
the  discretion  of  the  presiding  Justice,  in 
determining  how  far  it  should  be  pursued. 
Veginan  t.  Morse,  160  Mass.  143,  35  N.  E. 
451.  In  Tiew  of  the  nature  of  the  evidence 
offered,  we  feel  Justified  in  construing  the 
exceptions  of  the  plaintiff  with  some  strict- 
ness. Of  course,  it  does  not  follow  that  if 
other  appliances  were  in  common  use,  and 
were  safer,  it  was  necessarily  the  duty  of 
the  defendant  to  employ  them;  but,  con- 
gtraing  the  plaintiff's  offer  of  proof  strictly, 
it  was  an  offer  to  show  what  could  have 
been  done,  but  not  what  was  commonly 
done,  and  we  think  it  was  within  the  dis- 
cretion of  the  presiding  Justice  to  exclude  the 
evidence  on  that  ground.  See  SMp-BuUdlng 
Works  T.  NuttaU,  119  Pa.  St.  149,  13  AtL 
65;  Ck>al  Co.  v.  Hayes,  128  Pa.  St  294,  IS 
AtL  387.   Exceptions  overruled. 


(165  Msse.  177) 

SWAN  V.  SATLES  et  al. 

(Supreme    Judicial    Court    of    Massachusetts. 

Middlesex.     Jan.  4,  1896.) 

Wills— Revocation- — Makriaqe  of  Testator. 

St  1892,  c.  118,  approved  March  Slat 

which  went  into  effect  July  1st  providing  that 

a  man's  will  shall  be  revoked  by  marriage,  does 

not  apply  to  marriages  prior  to  the  time  the  act 

went  mto  effect 

Appeal  from,  supreme  Judicial  court,  Mid- 
dlesex county;  James  M.  Barker,  Judge. 

Appeal  by  Lillian  H.  Sayles  and  another 
from  a  decree  of  the  probate  court  admitting 
a  will  to  probate  in  the  matter  of  the  estate 
of  Albert  W.  Sayles,  of  Lowell,  deceased; 
Daniel  A.  Swan,  executor.     Affirmed. 

Francis  W.  Qua,  for  appellant.  Charles 
H.  Mclntire,  for  executor.  Larkln  T.  Trull 
and  Fred  N.  WIer,  for  St  John's  Hospital 
and  Lowell  General  HospltaL 

FIELD,  0.  J.  Albert  W.  Sayles  died  Oc- 
tober 9,  1894,  leaving  a  will  duly  executed 
on  April  29,  1891,  and  a  codicil  duly  execut- 
ed on  February  27,  1892.  He  was  married 
to  Lillian  H.  Sayles  on  March  10,  1892,  and 
she  survives  him,  as  his  widow.  No  Issue 
was  bom  of  this  marriage.  It  does  not  ap- 
pear from  the  will  or  codicil  that  either  was 
made  in  contemplation  of  this  marriage. 
The  question  is  whether  these  instruments 
were  revoked  by  this  marriage,  in  conse- 
quence of  St  1892,  c.  11&  The  rule  of  law 
on  this  subject  before  this  statute  took  ef- 
fect is  stated  In  Swan  t.  Hammond,  138 
Mass.  45.  The  statute  took  effect  on  July 
1,  1892.  It  is  apparent  that  the  will  and 
codicil  were  not  immediately  revoked  by  the 
marriage,  because,  by  the  law  as  it  was  at 
that  time,  marriage  did  not  revoke  the  will 
of  a  man,  and  the  statute  was  not  then  in 
existence.  Did  the  statute  of  its  own  force, 
when  It  took  effect,  revoke  the  will  and  cod- 
icil?   It  is  said  that  wills  are  ambulatory. 


and  are  revocable  at  any  time  before  the 
death  of  the  testator,  and  It  Is  true  that  a 
person  may  revoke  his  will  at  any  time  be- 
fore his  death,  and  that  a  statute  revoking 
wills  at  any  time  before  the  death  of  the 
testator,  for  any  cause,  probably,  would  be 
within  the  constitutional  power  of  the  gen- 
eral court.  The  sole  Inquiry  is,  what  is  the 
Intention  of  the  statute?  The  general  rule 
Is  that  statutes  are  to  be  construed  as  pro- 
spective In  their  operation.  Shallow  v.  Sa- 
lem, 136  Mass.  136;  Com.  v.  Hayes,  149' 
Mass.  32,  20  N.  B.  456;  Pierce  v.  Cabot,  15» 
Mass.  202,  34  N.  E.  362;  French  v.  Hu8sey„ 
159  Mass.  206,  34  N.  E.  362.  In  IlllnoU  and 
Connecticut  the  courts  have  construed  stat- 
utes similar  to  this  of  ours  as  operative  only 
when  the  marriage  took  place  after  the  stat- 
utes took  effect  In  re  Tuller,  79  111.  99; 
Goodsell's  Appeal  from  Probate,  65  Conn. 
171,  10  Atl.  557.  Such,  we  think,  should  be 
the  construction  given  to  St  1892,  c.  11& 
The  fact  that  the  statute  was  approved 
March  31,  1892,  but  was  not  to  take  effect 
until  July  1,  1892,  does  not.  In  our  opinion, 
affect  the  construction  to  be  given  to  it. 
If  the  Intention  had  been  to  make  the  stat- 
ute operative  in  cases  where  the  marriage 
took  place  before  the  statute  took  effect  if 
the  testator  died  after  that  time,  there  was 
no  difficulty  In  saying  so  In  plain  words. 
Decree  affirmed. 


(165  Mass,  VK} 
TRUSTEES  OF  AMHERST  COLLEGE  v. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Jan.  4,  1896.) 

JUDOHBKT— INJUNCTIOK    AGAINST    ENFOKCEIIBNT — 

Fraud. 

1.  In  case  of  a  default  judgment,  the  mere 
fact  that  plaintiff  did  not  notify  defendant  of 
the  entry  of  judgment,  and  did  not  sue  out  ex- 
ecution until  after  the  lapse  of  a  year,  in  order 
that  defendant  might  not  petition  for  a  writ  of 
review,  is  not  such  fraud  as  will  entitle  defend- 
ant to  restrain  the  enforcement  of  the  judg- 
ment 

2.  That  defendant's  attorney,  by  "over- 
sight failed  to  enter  an  appeorance,''  Is  not 
frround  for  restraining  the  enforcement  of  a 
judgment  where  defendant  and  its  attorney  for 
more  than  a  yeai  also  neglected  to  make  any 
inquiry  about  the  action. 

Report  from  supreme  Judicial  court,  Suffolk 
county;  O.  W.  Holmes,  Judge. 

Bill  by  the  trustees  of  Amherst  College 
against  one  Allen  to  restrain  the  enforcement 
of  a  Judgment    Dismissed. 

Henry  D.  Hyde  and  Samuel  Willlston,  for 
plaintiff.  Williams  &  Copaland,  for  defend- 
ant 

FIELD,  O.  J.  The  Judgment  rendered  In 
the  action  in  the  superior  court  was. not  "ren- 
dered in  the  absence  of  the"  complainant,  with- 
in the  meanhig  of  Pub.  St  c.  187,  i  22;  Riley 
T.  Hale,  146  Mass.  465,  16  N.  E.  276;  Man- 
ning T.  Nettleton,  140  Mass.  421,  4  N.  B.  802; 
Smith  T.  Brown,  136  Mass.  416;  Matthewson 
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▼.  Moultou,  135  Mass.  122;  James  v.  Town- 
send,  104  Mass.  367.  It  Is  said  tbat  writs  of 
review  are  unknown  to  the  common  law,  and 
liave  been  adopted  In  civil  proceedings  at  law 
In  this  commonwealth  by  statute  frc«n  the 
.  practice  In  equity.  Burrell  v.  Burrell,  10 
Mass.  222;  Gray,  arg.  In  Insurance  Co.  r. 
^Vln8low,  3  Gray,  416.  We  doubt  whether, 
on  the  facts  stated  In  this  bill,  U  it  had  been 
brought  as  a  petition  for  a  writ  of  review  wltli- 
In  a  year  after  the  rendition  of  judgment,  this 
court  would  have  granted  a  writ  of  review. 
In  Sylvester  v.  HuWey,  157  Mass.  806,  32 
N.  B.  166,  the  court  say:  "It  is  true,  as  a 
general  rule,  that  a  review  should  not  be 
granted  when  the  petitioner's  only  cause  of 
complaint  grows  out  of  the  negligence  or  mis* 
conduct  of  his  attorney,  but  he  should  be  left 
to  seek  his  remedy  against  him  who  is  re- 
sponsible for  the  wrong.  Any  other  rule  would 
tend  to  fraud  and  to  laxity  of  practice,  greatly 
to  the  detriment  and  delay  of  honest  suitors. 
On  the  other  hand,  we  are  not  prepared  to 
lay  down  an  absolute  rule  of  law  that  in  no 
case  can  a  review  be  granted  where  the  error 
complained  of  was  due  to  the  negligence  or 
misconduct  of  the  petitioner's  attorney.  A 
case  might  be  supposed  in  which  such  a  rule 
would  work  great  injustice.  The  statute  gives 
the  court  power  to  prescribe  such  terms  in 
granting  the  review  as  will  reasonably  protect 
the  Interests  of  the  respondent  It  was  evi- 
dently the  pm-pose  of  the  legislature  to  give 
the  court  much  latitude  in  determining  what 
Justice  requires  in  each  partlciilar  case."  The 
!  complainant's  bill  was  brought  to  enjoin  the 
'defendant  from  enforcing  the  Judgment  at  law, 
and  the  complainant  rehes  especially  upon  Cur- 
rier V.  Ksty,  110  Mass.  536,  but  that  case  lis 
distinguishable  from  the  present.  It  shows, 
however,  that  notwithstanding  our  statutes  re- 
lating to  writs  of  review,  suits  in  equity  can 
be  maintained  for  enjoining  defendants  from 
enforcing  judgments  at  law.  The  present  bill 
sets  out  no  fraud  in  obtaining  the  Judgment 
«n  the  part  of  the  present  defendant,  and  the 
only  suggestion  of  fraud  is  that  the  present 
defendant  did  not  notify  the  present  complain- 
ant of  the  entry  of  Judgment,  or  take  out  ex- 
ecution, until  after  the  expiration  of  a  year 
from  the  entry  of  judgment,  and  that  this  was 
done  in  order  that  the  present  complainant 
might  not  petition  for  a  writ  of  review.  These 
alleged  facts  do  not  constitute  fraud,  because 
there  Is  no  violation  of  any  duty.  The  amount 
of  the  judgment  Is  not  set  out  In  the  bill,  and 
It  Is  consistent  with  the  allegations  of  the  bill 
that  It  is  for  a  small  sum  on  a  claim  for  the 
value  of  personal  services  rendered  to  the  pres- 
ent complainant.  The  alleged  ground  of  de- 
fense Is  not  set  out  with  great  explicltness, 
and  the  only  excuse  given  for  not  appearing  hi 
the  action  Is  that  the  attorney  of  the  present 
complainant,  by  "oversight,  failed  to  enter  an 
appearance."  Apparently  for  more  than  a  year 
after  Judgment  had  been  rendered  in  the  ac- 
tion at  law,  the  present  complainant  and  its 
attorney  neglected  to  make  any  Inquiry  about 


the  action.  The  general  rule  Is  tbat  the  courts 
of  equity  will  not  enjoin  the  enforcement  of 
Judgments  at  law  where  the  defendant  in  the 
action  at  law  has  failed  to  make  a  proper  de- 
fense through  the  negligence  of  himself  or  his 
attorney,  and  where  there  has  been  no  fraud, 
accident,  or  mistake.  Grim  v.  Handley,  94  U. 
S.  652;  Freem.  Judgm.  S  112;  2  Daniell,  Ch. 
Prac.  (6th  Am.  Ed.)  •165;  High,  Inj.  i  112 
et  seq.  Without  laying  down  a  hard  and 
fast  rule  for  every  ease,  we  see  nothing  in  the 
present  bill  to  take  It  out  of  the  general  rule, 
and  are  of  opinion  it  should  be  dismissed.  So 
ordered. 


(166  Mass.  leo) 
BAGLBT  V.  NEW  YORK,  N.  H.  &  H.  R. 
GO.  (two  cases). 

(Supreme  Jadicial  Court  of  Massachusetts. 
Hampden.     Jan.  4,  1885.) 

HlQBWAT    BT   PREBCBIFTtON— EVIDSNOE— IHSTBCO- 
TIOS. 

1.  There  was  snffident  evidence  for  the 
Jury  on  an  issue  as  to  whether  a  certain  street, 
which  crossed  defendant's  railway,  was  a  pub- 
lic wjiy  by  prescription,  where  said  street  .ap- 
peared on  the  location  filed  by  defendant's 
predecessor  more  than  40  years  prior  to  the  ac- 
tion, and  a  deed  to  that  company  reserved  the 
right  to  the  nse  of  the  street  at  the  place  where 
it  then  was,  and  there  was  evidence  of  travel 
on  the  street  at  that  time. 

2.  On  an  issue  as  to  whether  a  certain 
street  was  a  public  way  by  prescription,  an  an- 
cient deed,  describing  the  lots  therein  convey- 
ed as  being  bounded  by  said  street,  and  refer- 
ring to  a  plan  showing  said  lots  to  be  ijounded 
on  said  street,  was  admissible  for  the  purpose 
of  showing  the  origin  and  location  of  said 
street. 

3.  On  an  issue  as  to  whether  a  certain 
street  which  -  crossed  a  railway  was  a  public 
way  by  prescription,  a  charfce  that  there  was 
no  sufficient  evidence  of  such  prescription  be-, 
fore  the  location  of  deffendant  s  railway,  but 
that,  in  passing  upon  the  question  as  to  whether 
there  had  been  20  years  of  adverse  nse  after 
the  location  of  said  railway,  the  jury  had  the 
right  to  consider  the  condition  of  things  prior 
to  that  time,— as  to  whether  it  was  then  used 
adversely,  and  nnder  a  claim  of  right, — did  not 
authorize  the  consideration  of  an  ancient  deed 
and  plan,  which  were  made  before  the  location 
of  the  railway,  and  showed  certain  lota  to  be 
bounded  by  said  street,  as  evidence  of  such  ad- 
verse use;  and  even  if  said  charge  was  objec- 
tionable, the  court's  attention  should  have  been 
first  called  thereto. 

Exceptions  from  superior  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Separate  actions  by  William  T.  Bagley,  as 
administrator,  and  Charles  Bagley,  against 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  to  recover  damages  for  caus- 
ing the  death  of  Walter  Bagley.  There  were 
verdicts  for  plaintiffs,  and  defendant  ex- 
cepts.    Exceptions  overruled. 

J.  B.  CarroU  and  W.  H.  McCUntock,  for 
plaintiffs.  Robinson  &  Robinson,  for  de- 
fendant 


'  FIELD, C.J.  These  are  actions  of  tort,  un- 
der Pub.  St  c.  112,  §  213.  The  exceptions 
relate  to  the  questions  whether  there  was 
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evidence  for  the  Jury  tbat  WUcox  street,  at 
the  point  where  it  crossed  the  railroad 
track  at  grade,  was  at  the  time  of  the  acci- 
dent a  public  way  by  prescription,  and 
whether  certain  evidence  offered  by  the 
plaintiff  and  admitted  by  the  court  was  com- 
petent. We  think  that  there  was  some  eri- 
dence  for  the  jury  that  at  the  time  of  the  ac- 
cident the  street  had  become  a  highway  by 
prescription.  The  principles  which  govern 
this  part  of  the  case  have  been  declared  in 
several  recent  cases.  Railroad  Co.  v.  Page, 
131  Mass.  301;  Weld  v.  Brooks,  152  Mass. 
297,  25  N.  E.  719;  Johanson  v.  Railroad  Co., 
153  Mass.  57,  26  N.  E.  428;  Sprow  v.  Rail- 
road Co.,  163  Mass.  330,  39  N.  B.  1024.  In 
the  Sprow  Case  the  entrance  to  the  way 
was  through  an  (^ening  in  a  fence,  less 
than  14  feet  wide,  and  there  were  three 
signs  at  the  entrance,  one  of  which  had  on 
It,  "Dangerous  passing.  This  is  a  private 
way;"  and  another  had  on  it,  "Not  a  public 
way.  Dangerous;"  and  the  way  had  Its 
origin  in  a  reservation  of  a  private  way  In 
a  deed  from  one  Jennison  to  the  defendant, 
and  tiie  way  was  used  largely  in  going  to 
and  from  houses  built  upon  the  land  as  ap- 
purtenant to  which  the  right  of  way  had 
been  reserved.  In  the  present  case  the  rail- 
road location  of  the  Hartford  &  Springfield 
Railroad  Company,  the  predecessor  in  title 
of  the  defendant  was  filed  on  March  15, 
1845;  and  "Wilcox  Street,"  across  the  loca- 
tion, appears  on  it  The  right  to  construct 
the  railroad  over  the  land  was  also  conveyed 
by  Philo  P.  Wilcox  and  another  to  that  com- 
pany by  deed  dated  July  8,  1845,  and  the 
deed  contained  the  following:  "Reserving, 
however,  the  right  to  the  use  of  Wilcox 
street  as  a  street  two  rods  in  width,  where 
It  now  Is;  also,  the  right  at  their  own  cost 
to  remove  said  street  further  south,  and  to 
make  it  three  rods  in  width."  The  street 
was  never  laid  out  across  the  railroad  loca- 
tion, or  westerly  of  the  location,  to  the  river, 
as  a  public  way.  Wilcox  stieet  was  laid  out 
by  the  city  authorities  of  Springfield  on  Oc- 
tober 23,  1854,  westerly  from  Main  street  to 
Water  street  49%  feet  wide,  and  on  Novem- 
ber 25, 1867,  from  the  westerly  side  of  Water 
street  to  the  easterly  side  of  the  railroad 
location  33  feet  wide.  It  does  not  appear 
that  the  way  in  fact  across  the  location  was 
not  of  the  width  of  33  feet  the  same  as  the 
public  street  just  easterly.  There  were  no 
signs  of  any  kind  at  the  entrance  of  the  way 
over  the  location.  There  was  not  much  oc- 
casion for  travel  from  the  easterly  side  of 
the  location  to  houses  westerly  of  the  rail- 
road, as  they  were  few  in  number;  and  we 
do  know  that  these  houses  stood  upon  land 
which  once  belonged  to  Philo  F.  Wilcox,  or 
to  the  "Wilcox  heirs."  There  was  some  evi- 
dence of  travel  across  the  railroad  location 
to  and  from  boats  and  boathouses  on  the 
river  bank  as  far  back  as  the  year  1852  or 
1853,  and  of  travel  for  the  last  10  or  12  years 
to  a  public  dump  on  the  river.    These  are 


some  of  the  differences  between  the  two 
cases. 

The  more  dIflScult  question  is  whether  the 
deed  marked  "C"  and  the  plan  marked  "D" 
were  properly  admitted  In  evidence.  The 
deed  marked  "C"  is  a  deed  from  Pbllo  F.  , 
WUcox  to  Philip  Wilcox,  dated  January  27, 
1838.  It  purports  to  convey  the  grantor's 
right— being  one  undivided  half— In  certain 
lots  of  land  In  Springfield,  "being  lots  Nos. 
28,  29,  30,  31,  32,  on  a  plan  of  lots  drawn  by 
George  Colton  for  said  Wilcoxes,  whldi  plan 
is  recorded  In  the  registry  of  deeds,  Ub.  88, 
page  043,"  etc.  The  lots  are  bounded  "south- 
erly on  Wilcox  street"  The  Plan  D  Is  the 
plan  referred  to  in  the  deed,  and  shows  the 
lot  twunded  southerly  on  a  street  which  is 
designated  on  t^e  plan  as  "New  Street  3 
rods  wide,"  but  which,  just  westerly  of  lot 
32  on  the  plan,  Is  narrowed  to  2  rods,  and,  as 
a  way  two  rods  wide.  Is  continued  to  Con- 
necticut river.  The  plan  is  dated  May  1, 
1837.  The  deed  at  the  time  of  the  trial  was 
an  ancient  deed,  and  It  Is  contended  by.  the 
defendant  that  it  was  admitted,  in  connec- 
tion with  the  plan,  to  show,  not  only  the 
origin  and  locatipb  of  Wilcox  street  but  also 
Its  character  as  a  way  at  the  date  of  the 
deed,  and  as  some  evidence  that  at  tbat 
time  WUcox  street  was  a  public  way,  or  was 
used  as  a  public  way.  The  lots  conveyed  by 
the  deed  were  easterly  of  Water  street  but 
the  plan  and  deed  together,  if  admissible, 
would  naturally  have  some  tendency  with 
the  Jury  to  show  that  a  way  was  intended 
two  rods  wide  westerly  of  lot  No.  32  to  the 
river,  and  that  this  whole  way,  at  the  date 
of  the  execution  of  the  deed,  was  called  by 
the  grantor  "Wilcox  Street"  We  doubt 
whether  the  deed  and  the  plan,  of  them- 
selves, have  any  tendency  to  prove  that  Wil- 
cox street  was  a  public  way,  or  was  used 
by  the  public  adversely,  under  a  claim  of 
right,  at  that  time.  The  plan  purports  to  be 
as  foUows:  "Plan  of  Messrs.  PhiUp  &  Philo 
F.  Wilcox  Building  Lots.  The  roads  and 
width  of  the  lots  on  a  scale  of  four  rods  to 
an  Inch;  the  length  of  the  lots  on  a  scale 
of  one  and  one-half  rods  to  an  Inch.  May 
1,  1837.  Geo.  Colton,  Surveyor."  Main 
street  appears  on  the  plan,  and  the  lots  are 
all  westerly  of  Main  street  The  only  other 
street  on  the  plan  Is  the  one  called  "New 
Street"  It  may  perhaps  be  said  to  be  as 
reasonable  an  inference  from  the  plan  and 
deed  tbat  New  street  which  In  the  deed  is 
called  "WUcox  Street,"  was  a  street  laid  out 
by  the  owner  of  the  land  for  the  use  of  pur- 
chasers of  the  building  lots,  as  that  it  was  a 
public  street  or  way;  and  it  is  well  known 
that  streets  laid  out  by  owners  of  land  for 
the  benefit  of  purchasers  of  lots  often  appear 
on  plans,  and  are  referred  to  In  deeds,  when 
they  have  not  been  wrought  for  travel,  or 
used  by  travelers  in  any  manner.  The  pre- 
siding Justice  might  however,  properly 
enough,  in  his  discretion,  admit  In  evidence 
this  plan  and  deed  for  tbe  purpose  of  show- 
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Ing  the  origin  of  WUcoz  street  and  Its  his- 
tory; and  there  was  other  evidence  in  the 
case  from  which  It  might  be  inferred  ttiat  the 
way  In  actual  use  was  in  the  same  location 
as  that  laid  down  on  the  plan,  and  referred 
to  in  the  deed.  The  contention  of  the  plain- 
tiffs at  the  trial  was  that  Wilcox  street  had 
become,  at  the  time  of  the  accident,  a  public 
way  by  prescription.  There  was  no  conten- 
tion that  Wilcox  street,  across  the  railroad, 
had  ever  been  laid  out  as  a  public  street,  or 
had  at  any  time  become  a  public  street  by , 
dedication.  If  the  court  admitted  the  Deed 
C  and  the  accompanying  plan  as  some  evi- 
dence that  Wilcox  street  was  a  public  high" 
way  at  the  date  of  the  deed,  this,  if  er- 
roneous, became  im;material,  because  the 
whole  case  shows  that  It  was  takea  for 
granted  that  It  was  not  a  public  way  a,%  that 
time.  It  is  contended  that  the  court  also,  In 
efCect,  instructed  the  Jury  that  the  deed  and 
plan  were  some  evideiice  that  Wllcoj:  street 
In  1838  was  used  by  the  public  adversely, 
under  a  claim  of  right.  The  presiding  Jus- 
tice Instructed  the  Jury  that  the  whcde  evi- 
dence was  "not  sufficient,  legally,  to  enable 
you  to  find  that  it  bad  become  established 
by  twenty  years  of  adverse  use  prior  to  the 
location  [of  the  railroad],  in  1845.  There- 
fore it  follows  that,  to  establish  it,  the  plain- 
tiffs must  satisfy  you  that  there  has  been 
twenty  yearq  of  open,  adverse,  uninterrupt- 
ed, continuous  use,  under  a  claim  of  right, 
subsequent  to  the  filing  of  the  plan,-- eubae- 
quent  to  March,  1845."  By  "plan,"  here,  is 
meant  the  plan  of  the  railroad  location.  If 
the  presiding  Justice  bad  stopped  at  this 
point  in  bis  instructions,  a  ruling  on  the  ef- 
fect of  the  Deed  C  and  Plan  D,  as  tending 
to  show  a  public  use  of  Wilcox  street  In  the 
year  1838,  if  erroneous,  we  think,  would 
have  done  no  substantial  harm  to  the  defend- 
ant. He  went  on,  however,  to  say,  in  ef- 
fect, that  in  passing  upon  the  question 
whether  there  bad  been  20  years  of  adverse 
use  after  March,  1845,  the  Jury  had  a  right 
to  consider  the  condition  of  things  prior  to 
that  time;  that  is,  as  he  expressed  it,  "the 
condition  of  things  prior  to  that  time  may 
have  a  bearing  In  your  minds  uik>n  the  ques- 
tion whether  any  use  that  was  made  of  the 
road  after  1845  was  under  a  claim  of  right, 
was  adverse,  and  so  on."  In  a  general 
sense,  this  is  true,  although  the  conditioii  of 
things  prior  to  that  time  had,  perhaps,  a 
tendency  to  show  that  the  way  was  original- 
ly laid  out  by  the  owner  of  the  land  for  the 
benefit  of  purchasers  of  lots  Into  which  the 
land  had  been  divided  by  the  owner.  When 
the  way  was  wrought  for  trcv^  and  when 
It  began  to  be  used,  and  in  what  manner, 
with  what  intent,  and  by  whom  It  was  used, 
as  well  as  when  the  lots  were  built  upon. 
If  they  were  built  upon,  did  not  appear  from 
the  deed  and  plan.  The  whole  charge,  per- 
haps, means  that  the  Deed  G  and  Plan  D,  In 
connection  with  the  other  evidence,  was  some 
evidence,  to  be  considered  by  the  Jury,  that 


In  1838  and  thereafter,  np  to  1845,  Wilcox 
street  had  been  used  by  the  public  adverse- 
ly, uuder  a  claim  of  right;  that,  to  establish 
Wilcox  street  as  a  public  way,  the  Jury  must 
find  that  for  20  years  after  the  location  in 
1845  the  street  had  been  used  by  the  public 
adversely,  under  a  claim  of  right.  But,  as 
bearing  upon  the  questiim  whether  the  use 
by  the  public  after  1845  was  adverse  or  not, 
the  Jury  had  the  right  to  consider  the  char- 
acter of  the  use  before  that  time.  It  may  be 
that  the  charge  also  means  that  the  deed 
and  the  plan,  of  themselves,  have  some  tend- 
ency to  show  an  adverse  use  by  the  public 
before  that  time.  Taking  the  whole  evi- 
dence of  the  origin  and  existence  of  the  way 
before  the  year  1845,  we  cannot  say  that  it 
was  incompetent  upon  the  issue  actually 
tried.  The  Deed  C  and  Plan  D  being  ad- 
missible, at  least.  In  the  discretion  of  the 
court,  for  the  purpose  of  showing- the  origin 
and  history  of  the  way.  If  the  defendant  ob- 
jected to  any  ruling  or  Instruction  as  to  the 
effect  of  the  deed  and  plan,  taken  by  them- 
selves, we  think  that  he  should  have  called 
the  attention  of  the  court  distinctly  to  the 
subject,  and  have  taken  an  exception  to  any 
such  ruling  or  instruction.  The  exceptions 
of  the  defendant  are  to  the  admission  of  the 
deed  and  plan  for  the  consideration  of  the 
Jury,  and  to  the  refusal  of  the  court  to  rule 
that  there  was  no  sufficient  evidence  in  the 
case  for  the  Jury  to  find  tliat  at  the  time  of 
the  accident  a  public  way  had  been  estab- 
lished by  prescription,  and  to  the  Instructions 
of  the  court  not  In  harmony  with  the  re- 
quests of  the  defendant  The  Instruction  of 
the  court  upon  the  effect  of  the  deed  and 
plan,  taken  by  themselves,  If  they  were  ad- 
missible in  evidence,  does  not  appear  to 
have  been  distinctly  excepted  to;  and  It  is 
not  certain,  from  the  exceptions,  that  the 
court  meant  to  give  any  instruction  upon  the 
effect  of  the  deed  and  plan  considered  apart 
from  all  the  other  evidence.  Exceptions 
overruled. 


(166  Mass.  17E) 

COMMONWEALTH  v.  KELLE5Y. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.     Jan.  4.  1896.) 

Cbimixal  Law— Appeal — Exobptiohb  —  Bemabks 

OF  JUDOI. 

1.  Where  the  jury  came  back  for  further 
instructions,  and  the  court  gave  them,  and  add- 
ed that  he  hoped  they  would  agree  before  morn- 
ing, 'but,  as  defendant's  counsel  was  absent,  no 
exception  was  taken  to  the  remark  at  the  time, 
it  cannot  be  considered  on  appeal,  though  the 
exception  was  afterwards  allowed. 

a.  It  was  not  error  for  the  court  to  say  to 
the  jury,  when  they  came  back  for  further  in- 
structions, that  he  hoped  they  would  agree  be- 
fore morning,  if  they  conscientiously  could. 

Exceptions  from  superior  court,  Middlesex 
county;   Sherman,  Judge. 

Defendant  was  convicted  of  violating  the 
liquor  law,  and  excepts.  Exceptions  overrul- 
ed. 
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This  was  a  complaint  charging  a  violation 
of  the  liquor  law.  At  the  trial  In  the  supe- 
rior court,  before  Sherman,  Judge,  after  the 
Jury  had  retired,  and  as  the  court  was  about 
to  adjourn  for  the  day,  the  Jury  came  In  for 
further  Instructions,  which  the  court  gave, 
after  which  It  read  the  remarks  of  the  court 
In  Com.  V.  Tuey,  8  Gush.  1,  and  added,  "As 
It  appears  that  this  case  has  been  tried  be- 
fore, and  that  the  Jury  were  unable  to  agree, 
the  court  hopes,  If  you  conscientiously  can, 
under  the  Instructions  given,  you  will  be  able 
to  agree  before  morning."  The  defendant 
was  present  at  the  time,  but  his  counsel  was 
not.  The  next  morning,  after  a  verdict  of 
guilty,  counsel  for  defendant  said  that,  had 
be  been  present,  be  would  have  objected  to 
the  remark  about  "agreeing  before  morning," 
and  would  have  saved  an  exception.  The 
court  replied,  "If  you  think  that  the  remark 
was  objectionable,  and  subject  to  exception, 
file  your  blU,  and  I  wUl  allow  it"  Tbe  de- 
fendant's counsel  thereupon  alleged  excep- 
tioaa. 

O.  A.  Sanderson,  Asst.  Dist  Atty.,  for  the 
Commonwealth.  T.  J.  Gargan,  P.  M.  Keat- 
ing, and  S.  C  Brackett,  for  defendant 

FIELD,  O.  J.  No  exception  was  taken  at 
tbe  time  to  the  remarlu  of  the  presiding  Jus- 
tice to  the  Jury  when  they  came  into  court 
to  receive  further  instructions,  and  the  de- 
fendant Is  not  entitled,  as  of  right,  to  have 
his  objections  to  the  remarks  considered. 
Kull'berg  v.  O'Donnell,  158  Mass.  405,  33  N. 
E.  528.  However,  exceptions  having  been 
allowed,  we  have  examined  them,  and  we 
see  no  error  of  law  in  what  was  done  and 
said  by  the  Justice  presiding  at  the  trlaL  Ex- 
ceptions overruled. 

a<6  Mass.  186) 

HOLLINGSWORTH  &  VOSB  CO.  v.  POX- 
BOROUGH  WATER-SUPPLY  DIST. 
(Sapreme  Judicial  Conrt  of  Massachusetts. 
Norfolk.     Jan.  6,  1896.) 
PiRCOLATiNO  Watbr— Obstruction. 
Though  defendant  was  autliorized  by  St 
1879,  c.  190,  S  2,  to  take  and  hold  certain  wa- 
ters and  water  rights,  it  had  no  right  to  di^  wells 
so  as  to  intercept  percolating  waters  flowing  to, 
or  draw  off  waters  from,  plaintiff's  artificial 
pond,  which  plaintiff  bad  tbe  right  to  maintain 
nnder  St   1845,  c.  48,   where  the  land  upon 
which  defendant  dng  its  well  was  taken  for  a 
pumping  station  and  its  appurtenances,  and  It 
did  not  thereby  appear  that  the  water  to  he 
pumped  was  to  come  from  plaintiff's  land. 

Report  from  superior  court  Norfolk  county. 

Bill  by  the  HoUingsworth  &  Yose  Com- 
pany against  the  Foxborough  Water-Supply 
District  for  an  Injunction  against  further 
interference  with  plaintiff's  water,  and  for 
damages.  Reported  case.  Case  to  stand  for 
trial. 

B.  C.  Bumpus,  Horace  B.  Ware,  and  Reg- 
inald Foster,  for  plaintiff.  Alfred  Hemen- 
way,  Robert  W.  Carpenter,  and  Robert  G. 
MnClung,  for  defendant 


HOLMES,  J.  This  is  a  bill  for  an  Injunc- 
tion against  further  Interference  with  the 
plaintiff's  water,  and  for  damages.  The 
case  Is  here  on  report  It  Is  found  that  the 
plaintiff  has  an  artificial  pond  known  as  the 
"Neponset  Reservoir,"  and  has  a  right  to  tbe 
waters  of  this  pond.  Tbe  defendant  has 
taken  land  of  third  persons,  and  has  dug 
wells  up<m  the  same,  from  which  It  pumps 
and  distributes  some  thousands  of  gallons 
of  water  daily.  A  part  of  this  water  Is  i)er- 
colating  water.  Intercepted  on  its  way  to  the 
plalntitTs  pond,  and  a  part  is  water  drawn 
from  the  plaintiff's  pond  by  percolation.  The 
defendant  has  pumped  tbe  water  in  this 
way  for  more  than  a  year  before  the  filing  of 
this  bill,  and  Its  position  Is  that  the  plain- 
tiff's only  remedy,  If  any,  was  by  petition 
nnder  St  1870,  c.  106,  under  which  the  de- 
fendant purported  to  act  in  taking  the  land, 
and  that  tbe  time  for  a  petition  has  gone 
by.  The  defendant  also  has  received  con- 
veyances from  the  former  owners  of  the  land 
taken,  and  claims  whatever  rights  It  may 
have  by  virtue  of  that  fact  The  plaintiff 
denies  that  tbe  statute  confers  on  the  de- 
fendant the  right  to  take  Its  waters,  and,  if 
it  does,  that  the  defendant  has  taken  them  in 
due  form.  We  agree  with  the  plaintiff  so 
far  as  to  think  it  entitled  to  prevail. 

The  plalntitTs  pond  Is  an  artificial  pond, 
but  it  appears  that  it  has  been  maintained 
since  1846,  at  which  time  the  plaintiff  was 
incorporated  for  the  purpose  of  maintaining 
it  (St  1845,  c.  48),  and  It  is  found  that  tbe 
plaintiff  has  the  right  to  store  the  water  In 
the  reservoir  for  its  benefit  Nothing  Is  said 
in  the  report  as  to  tbe  way  in  which  the 
plaintiff  acquired  this  right,  and  therefore 
we  need  not  consider  whether,  assuming,  as 
the  defendant  contends,  that  the  percolation 
of  water  through  land  of  neighboring  own- 
ers was  an  actionable  wrong  at  the  outset 
the  right  has  been  gained  by  prescription,  if 
not  by  purchase.  Ollmore  y.  DrIscoU,  122 
Mass.  109,  207;  Dalton  v.  Angus,  6  App.  Gas. 
740.  The  plaintiff's  right  to  the  water,  and 
the  withdrawal  of  an  appreciable  amount 
by  the  defendant,  being  established.  It  Is 
settled  that  the  plaintiff  has  the  same  stand- 
ing to  complain  of  tbe  withdrawal  by  perco- 
lation that  it  would  have  If  the  water  were 
taken  directly  from  the  pond  by  pipes;  and 
that  unless  there  has  been  a  valid  taking  of 
the  water  withdrawn  In  the  way  stated,  tbe 
plaintiff  can  maintain  Its  bill.  Proprietors 
of  Mills  on  Monatiquot  River  t.  Bralntree 
Water-Supply  Co.,  149  Mass.  478,  484,  21  N. 
E.  761;  Hart  v.  Corporation,  133  Mass.  488. 
See  Cowdrey  v.  Wobum,  136  Mass.  409,  411. 

We  regard  it  as  doubtful  whether  the 
statute  of  1870  authorized  tbe  defendant  to 
take  this  water  In  any  form.  The  words  of 
the  act  are:  "May  take  and  hold  the  water, 
with  the  water  rights  connected  therewith, 
of  Governor's  brook,  or  of  any  springs,  nat- 
ural ponds,  brooks  or  other  water  sources 
Within  the  limifag  of  the  town  of  Foxborough." 
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St  1879,  c.  198. 1  2.  When  OoTernor's  brook 
la  named,  and  tbe  Neponset  reservoir  not 
only  Is  not  named,  but  seemingly  Is  ezdnd- 
ed  by  tbe  words  "natural  ponds,"  It  Is  go- 
ing a  great  way  to  include  ttals  large  artifi- 
cial pond  nnder  tbe  words  "otber  water 
sources." 

However  this  may  be,  we  are  of  opinion 
that  there  has  been  no  such  accurate  descrip- 
tion filed  of  the  water  sources  or  water  rights 
taken  as  the  statute  requires,  if  the  pnrixise 
was  to  take  any  of  the  water  of  the  Nepon- 
set reservoir,  Tbe  land  on  which  the  de- 
fendant dug  its  wells  was  taken  for  a  pump- 
ing station  and  Its  appurtenances,  and  for 
the  preserving  of  the  defendant's  waters  in 
tbe  vicinity  of  tbe  lands,  if  we  rightly  in- 
terpret tbe  language  of  the  Instrument  of 
taking.  No  other  purpose  was  expressed, 
and  nothing  else  was  taken.  Tbe  reference 
to  a  pumping  station  did  not  import  that  the 
water  to  be  pumped  was  to  come  from  the 
plaintiff's  pond,  or  from  wells  on  the  land 
described.  Tbe  mere  acquisition  of  the  land 
did  not  carry  with  it  the  right  to  use  tbe  wa- 
ter coming  from  the  pond  without  paying  for 
It  Cowdrey  v.  Woburn,  136  Mass.  400,  412; 
Aetna  Mills  v.  Brookline,  127  Mass.  69,  71, 
and  cases  last  cited;  St.  1878,  c  196,  |  8. 
As  the  statute  requires  the  water  to  be  paid 
for,  it  requires  it  to  be  taken  in  auIScient 
form.  If  it  is  used  under  the  statute.  No 
donbt  cases  can  be  conceived  in  which  it 
would  be  di£Bcult  to  frame  a  description  of 
the  extent  of  the  right  taken  (I'aft  v.  Com., 
158  Mass.  626,  547,  33  N.  B.  1046),  but  there 
is  no  difficulty  in  tbe  present  case  that  can- 
not be  overcome.  We  need  not  express  an 
opinion  as  to  what  would  be  a  proper  form, 
—whether,  for  instance,  a  taking  of  tbe  right 
to  withdraw  all  subterranean  waters  In  the 
land  taken  would  be  enough  to  put  on  'the 
plaintiff  tbe  burden  of  flndlng  out  that  it 
was  affected  in  season  to  file  its  petition  for 
damages  (Davis  v.  City  of  New  Bedford,  133 
Mass.  549),  or  whether  it  would  be  necessary 
to  refer  to  the  source  from  which  the  water 
was  taken,  as  was  done  in  the  vote  to  take  a 
million  gallons  daily  from  the  Charles  river, 
mentioned  In  Aetna  Mills  t.  Waltham,  126 
Idass.   422,  424,  425. 

Case  to  stand  for  triaL 


0.«  Man.  133) 

COMMONWEALTH  r.  CODY. 

(Supreme  Judicial  Oonrt  of  Massachusetts. 

Suffolk.     Jan.  8,  1896.) 

OnimHAii  Law— DiscBASOB  of  Jdrt— BuBssqcaira 

TRIAI,  — PSKDENCT  OF  ANOTHER   INDICTMBHT — 

Absaoi/t  avo  Robbert,  Bein'O  Armed — Indiot- 

MEaT— SCFFIOIBNCT— HaBITOAL  CailftNAIy— EvI- 
BEKCS— TVlTBDRAWAL,  WHER   HARMLESS  —  PeTI- 

noH  TO  Provb  Exceptions  —  Presence  of  Db- 

ISNDAXT— Bzoeftionb,Wkeh  Not  Oohsidbrbd. 

1.  A  criminal  trial  in  which  the  court  has 

discharged  the  jury  on  their  fnilnre  to  agree  is 

no  bar  to  a  subsequent  trial  of  the  defendant  for 

the  same  offense. 

X  Pendency  «<  an  indictment  is  no  ground 


for  abatement  of  another  Indictment  in  the 
same  court  for  the  same  offense. 

3.  Pendency  of  an  Indictment  la  no  bar  to 
a  trial  on  a  sobsequent  indictment  in  the  same 
court  for  the  same  offense. 

4.  The  fact  chat,  when  an  indictment  nnder 
which  a  conviction  was  had  was  found,  anotb- 
er  indictment  In  the  same  court  for  the  same 
offense  was  pending,  will  not  support  a  motion 
in  arrest  of  judgment  on  the  conviction. 

5.  In  an  indictment  nnder  Pub.  iSt.  c.  202, 
I  22,  charging  assault  and  robbery,  being  arm- 
ed 'St^th  a  dangerous  weapon,  with  intent  if 
resisted,  to  idll  or  maim  the  person  robbed,"  it 
is  unnecessary,  where  defendant  was  armed 
with  a  pistol,  to  allege  that  the  pistol  was  load- 
ed, or  wherein  it  was  dangerous,  if  actual  as- 
sault is  not  alleged. 

6.  In  an  indictment  under  Pub.  St.  c.  202, 
I  22,  charging  assault  and  robbery,  being  arm- 
ed '^wlth  a  dangerous  weapon,  with  intent  if 
resisted,  to  kill  or  maim  the  person  robl>ed," 
it  is  nnnecessary  to  allege  either  an  assault  with 
the  weapon,  or  that  defendant  intended  to  use 
it  in  carrring  ont  tils  intent  to  kill  or  maim. 

7.  Where,  nnder  authority  of  St  1887,  c. 
435,  an  indictment  for  felony  charges  defend- 
ant, in  a  separate  count  with  being  an  habitual 
criminal,  the  fact  that  the  case  was  not  allow- 
ed to  go  to  the  jury  on  that  count  after  evidence 
to  support  allegations  therein  of  former  convio' 
tions  and  sentences  has  been  put  in  will  not,  as 
depriving  thedefendantof  his  constitutional  right 
to  put  bis  character  in  issue,  be  prejudicial  to 
him,  where  the  Jury  were  warned  not  to  regard 
any  of  the  evidence  nnder  that  count 

8.  Pub.  St  c.  214,  S  10,  prohibiting  the  trial 
of  any  peison  for  felony,  "unless  personally 
present  during  the  trial,"  applies  only  to  the 
trial  by  jury;  so  that  in  the  aDsence  of  any  re- 
quest of  defendant  in  such  a  case  to  t>e  pres- 
ent on  bearing  of  his  petition  to  prove  his  ex- 
ception, he  is  not  as  of  right,  entitled  to  be  pres- 
ent 

9.  On  petition  to  prove  exceptions,  excep- 
tions alleged,  but  not  taken  or  differing  ma- 
terially from  those  proven,  will  not  be  consid- 
ered. 

Exceptions  from  superior  court,  Suffolk 
county;  Albert  Mason,  Judge. 

Robert  J.  Cody  was  convicted  of  robbery,  be- 
ing armed  with  a  dangerous  weapon.  On  peti- 
tion to  prove  exceptions.  Exceptions  over- 
ruled. 

M.  J.  Sugbrue,  Diet  Atty.,  for  the  Common- 
wealth.   F.  F.  Sullivan,  for  defendant 

LATHROP,  J.  This  is  a  petition  to  prove 
exceptions.  The  petitioner  was  convicted  on 
the  first  count  of  an  Indictment  containing 
three  counts,  the  second  and  third  counts  hav- 
ing been  abandoned  by  the  government  at  the 
close  of  the  evidence,  and  before  the  case  was 
submitted  to  the  jury.  The  petitioner  duly 
filed  a  bill  of  exceptions,  which  the  chief  Jus- 
tice of  tbe  superior  court  who  presided  at  the 
trial,  disallowed,  at  tbe  same  time  allowing  a 
substitute  bill  of  exceptions,  if  the  petitioner 
chose  to  adopt  it  by  a  certain  time.  This  sub- 
stitute bill  was  not  adopted,  and  tbe  present 
petition  was  filed  In  this  court.  It  was  re- 
ferred to  a  commissioner,  who  baa  made  his 
report;  and  bis  findings  aro.  In  substance, 
against  the  petitioner.  The  commissioner  has 
found  that  the  first  seven  paragraphs  ot  the 
petitioner's  bill  are  true,  and  that  tbcy  do  not 
differ  materially  from  those  in  the  bill  which 
the  Judge  was  willing  to  allow,  except  that  tbe 
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latter  bin  did  not  aOnde  to  the  proceedings  up- 
on a  new  trial,  and  that  these  are  correctly 
stated  in  the  petitioner's  bill,  so  far  as  the 
same  are  now  relied  upon.  By  the  direction 
of  the  court,  the  questions  arising  on  the  peti- 
tion to  prove  the  exceptions,  and  on  the  ex- 
ceptions, if  proved,  were  argued  together.  At 
the  request  of  the  petitioner's  counsel,  we 
have  examined  the  stenographer's  report  of 
the  evidence,  and  are  satisfied  with  the  cor^ 
rectness  of  the  commlssicmer's  findings. 

1.  The  first  exception  relates  to  a  plea  in 
bar  to  f^lch  the  government  filed  a  demurrer, 
which  was  sustained  by  the  court  The  plea 
set  forth  that  on  a  previous  Indictment  for 
the  same  offense,  the  petitioner  was  tried,  and 
the  Jury,  not  being  able  to  agree,  were  dis- 
charged, against  his  will  and  consent;  that  a 
second  indictment  was  subsequently  found  for 
the  same  offense,  and  after  this  the  indict- 
ment was  found  for  which  he  is  now  on  trial, 
the  last  two  indictments  being  in  suttstance 
the  same  as  the  first  except  that  they  contain 
the  words  "malm  and."  It  is  further  alleged 
that  the  petitioner  had  been  once  placed  in 
jeopardy,  and  should  not  have  been  tried 
again.  We  axe  of  opinion  that  the  ruling  of 
the  court  below  was  right  It  Is  well  settled 
in  this  commonwealth  that  the  court,  in  its 
discretion,  may  discharge  a  jury  where  it  is 
unable  to  agree,  and  that  the  person  accused 
may  be  tried  again  by  another  jury.  Com.  t. 
Bowden,  9  Mass.  494:  Com.  v.  Purchase,  2 
Pick.  521;  Com.  v.  Boby,  12  Pick.  496,  503; 
See,  also.  Com.  v.  Sholes,  13  Allen,  554;  Com. 
V.  McConnlck,  130  Mass.  61;  TJ.  S.  v.  Perez, 
9  Wheat  579;  Wiusor  v.  Queen,  L.  R.  1  Q.  B. 
289,390. 

The  defendant,  however,  contends  that,  If 
be  could  be  tried  again  on  the  first  indictment, 
he  could  not  be  tried  upon  the  last  indictment 
But  the  pendency  of  an  Indictment  is  no 
ground  for  a  plea  in  abatement  to  another  in- 
dictment in  the  same  court  for  the  same  cause 
(Com.  V.  Drew,  3  Cush.  279);  nor  is  It  ground 
for  a  plea  In  bar  (Com.  v.  Berry,  6  Gray,  93); 
nor  toe  a  motion  in  arrest  of  judgment  (Com. 
V.  Murphy,  11  Cush.  472). 

2.  The  defendant  also  filed  a  motion  to 
quash  the  first  count  of  the  Indictment.  The 
principal  objections  urged  to  the  form  ot  this 
count  are  that  while  it  is  charged  that  the  ac- 
cused, at  the  time  of  committing  the  offense, 
was  "armed  with  a  dangerous  weapon,  to  wit, 
a  pistol,  with  Intent,"  etc.,  It  Is  not  charged 
that  the  pistol  was  capped,  loaded  with  ball, 
powder,  or  cartridges,  or  capable  of  being  dis- 
charged; nor  that  the  pistol  was  aimed  at  the 
person  named  in  the  indictment  or  dischar- 
ged, or  used  as  a  firearm  or  club;  nor  does  It 
appear  that  the  pistol  was  a  dangerous  wea- 
pon. "This  count  in  the  indictment  is  framed 
under  Pub.  St  c.  202,  {  22,  which  was  first  en- 
acted by  St  1818.  c.  124,  {  1.  and  has  since 
been  in  force,  with  the  exception  that  the  pun- 
ishment which  was  by  this  statute  death, 
was  reduced  by  St  1839.  c  127,  to  imprison- 
ment in  the  state  otiaoa  for  life.   Rev.  Stl  c 


125,  i  13;  Gen.  St  c.  160,  §  22.  Soon  after  the 
passage  of  St  1818,  a  case  arose  under  it,  and 
an  indictment  was  framed  to  which  the  one 
in  the  case  at  bar  conforms,  and  under  which  ■ 
the  prisoner  was  convicted  and  executed. 
Com.  V.  Martin,  17  Mass.  359.  This  has  been 
a  recognized  form  ever  since.  Davis,  Prec. 
No.  203;  Train  &  H.  Prea  461,  462;  1  Whart 
Prec.  (4th  Ed.)  411, 412.  It  has  also  been  used 
in  Com.  ▼.  Gallagher,  6  Mete.  (Mass)  565, 
and  In  Com.  v.  Mowry,  11  Allen,  20.  Wo  have 
no  doubt  that  the  indictment  la  safflcl'>nt  In 
form.  The  gist  of  the  offense  is  the  t?elng 
armed  with  a  dangerous  weapon.  Com.  v. 
Mowry,  ubi  supra,  where  it  was  held  not  to  be 
necessary  to  allege  either  that  the  assault  was 
committed  with  the  dangerous  weapon,  or  that 
the  Intent  to  kill  or  maim  was  to  be  carried 
out,  in  case  of  resistance,  by  means  of  such 
dangerous  weapon.  The  indictment  does  not 
allege  an  assault  with  a  pistol;  and  therefore 
it  is  unnecessary  to  allege  how  the  weapon 
was  used,  or  Intended  to  be  used. 

The  remaining  question  is  whether  it  is  suf- 
ficient to  charge  that  the  defendant  was  arm- 
ed with  a  dangerous  weapon,  to  wit  a  pistol, 
without  other  allegations  to  show  in  what 
way  It  was  dangerous.  We  liave  no  doubt 
that  the  Indictment  is  sufficient  In  this  re- 
si>ect  It  follows  a  well-established  prece- 
dent, and  Is  supported  by  authorities.  XJ.  8. 
V.  Wood,  8  Wash.  O.  C.  440,  442,  Fed.  Cas. 
No.  16,756;  U.  S.  v.  Wilson,  Baldw.  78,  99, 
Fed.  Cas.  No.  16,730;  Allen  v.  People  82  lU. 
610. 

A  farther  ground  urged  In  support  of  the  mo- 
tion to  quash  is  that  the  Indictment  is  vague. 
Indefinite,  and  uncertain,  under  article  12  of 
the  declaration  of  rights.  This  is  disposed  of 
by  the  case  of  Com.  v.  Robertson,  162  Mass. 
90,  38  N.  E.  25.1 

3.  After  a  verdict  of  guilty  In  the  court  be- 
low, the  petitioner  filed  a  motion  for  a  new 
trial,  on  the  grounds  that  the  verdict  was 
against  the  law,  the  evidence,  and  the 
weight  of  the  evidence;  also,  on  the  ground 
that  the  indictment  charged  him  with  having 
committed  two  distinct  offenses,  and  with 
being  an  habitual  criminal,  and  because  the 
evidence  relating  to  the  last  count  was  in- 
troduced by  the  government,  and  then  with- 
drawn from  the  consideration  of  the  jury; 
that  this  action  on  the  part  of  the  govern- 
ment made  part  of  its  case  the  bad  charac- 
ter of  the  defendant,  and  deprived  him  of 
his  constitutional  right  In  taking  the  Initia- 
tive In  the  introduction  of  evidence  to  prove 
his  character.  It  appears  from  the  certifi- 
cate of  the  chief  justice  that  the  defendant 
elected  to  preserve  his  remedy,  if  he  had 
any,  l>efore  the  supreme  Judicial  court  as 

1  This  case  decided  that  "the  provisions  (rf  ar- 
ticle 12  of  the  declaration  of  rights,  wliich  se- 
cure to  the  accused  peraoa  the  right  to  have 
his  crime  or  offense  fully  and  plainly,  substan- 
tially  and  formally,  described  to  him,  only  re- 
quire such  particularity  of  allegation  as  may 
l>e  of  service  to  him  to  understand  tii^  cliarge 
and  to  prepare  liis  defense." 
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to  the  questions  of  !aw  contained  In  bis  mo- 
tion, and  that,  after  a  full  hearing  on  the 
remainder  of  the  motion,  It  was  overruled. 
The  defendant  excepted  to  the  disallowance 
of  the  n)ptlon  for  a  new  trial.  Assuming 
that  the  defendant  has  a  right  now  to  be 
heard  upon  the  questions  of  law  raised  by 
the  motion  for  a  new  trial,  we  see  no  ground 
of  complaint  on  his  part  His  counsel  has 
referred  us  to  no  proyision  of  the  constitu- 
tion which  prevents  the  government  from 
proving  the  necessary  allegations  of  the  in- 
dictment. The  third  count  of  the  Indictment 
was  under  St.  1887,  c.  435,  known  as  the 
"Habitual  Criminal  Act"  This  act  was  held 
to  be  constltutliMial  in  Com.  v.  Graves,  16S 
Mass.  16S,  29  N.  B.  670,  and  in  Sturtevant  y. 
Com.,  ll}8  Mass.  598,  83  N.  B.  648.  It  U 
necessary  to  charge  in  the  Indictment  the 
former  convictions  and  sentences  of  the  de^ 
fendant  Com.  v.  Walker,  163  Mass.  226, 
39  N.  E.  1014.  Being  charged  in  the  indict- 
ment, it  is  necessary  for  the  government,  It 
it  relies  upon  them,  to  prove  them.  This  was 
the  course  pursued  in  this  case.  The  fact 
that  the  government  was  allowed  subse- 
quently to  go  to  the  Jury  only  on  the  first 
count  cannot  be  said,  in  contemplation  ot 
law,  to  have  injured  the  defendant  The 
jury  were  carefully  instructed  not  to  regard 
any  of  the  evidence  relating  to  the  third 
count.  Smith  V.  •  Whitman,  6  Allen,  562; 
Costello  V.  Crowell,  133  Mass.  352,  854,  356; 
Anthony  v.  Travis,  148  Mass.  63,  60,  19  N. 
B.  8;  Com.  v.  Thompson,  159  Mass.  56,  69, 
88  N.  E.  1111. 

4.  It  appears  from  the  certificate  of  the 
commissioner,  to  whom  the  petition  to  prove 
the  exceptions  was  referred  by  this  court, 
that  the  petitioner  was  not  present  during 
the  hearing  before  him;  and  this  is  relied  up- 
on as  error.  It  does  not  appear  that  any 
request  was  made  that  he  should  be  present 
By  Pub.  St  c  214,  |  10,  it  U  provided:  "No 
person  indicted  for  a  felony  shall  be  tried 
unless  personally  present  during  the  trial." 
This  statute  is  simply  declaratory  of  the 
common  law,  and  applies  only  to  the  trial  by 
Jury.  Neither  the  statute  nor  the  mle  of  the 
common  law  has  any  application  to  proceed- 
ings which  may  intervene  between  the  ver- 
dict of  the  Jury  and  the  sentence.  In  this 
commonwealth  It  has  never  been  the  prac- 
tice to  have  a  prisoner  present  when  his  ex- 
ceptions are  under  discussion  before  the  su- 
perior coort,  or  when  they  are  argued  In 
this  court;  and  there  is  no  reason  why  he 
diould  be  present  at  a  hearing  before  a  com- 
missioner to  prove  the  truth  of  bis  excep- 
tions, unless  he  desires  to  be  present,  or  to 
be  heard  in  person,  or  to  testify  in  his  own 
behalf.  See  Com.  v.  CoBtello,  121  Mass.  371; 
Com.  ▼.  McCarthy,  163  Mass.  458,  40  N.  B. 
766. 

5.  As  to  the  other  statements  in  the  bill  of 
exceptions  which  the  petitioner  seeks  to 
prove,  it  now  appears  that  exceptions  were 
alleged  to  be  saved  where  none  were  taken 

V.42N.S.II0.8— S7 


at  the  trial,  Important  qualifying  statements 
^rete  omitted  where  exceptions  were  taken, 
and  the  biU  alleged  differs  so  materially  from 
that  proven,  and  is  so  manifestly  unfair,  that 
we  are  not  called  upon  to  consider  the  mat- 
ter further.  See  Sawyer  v.  Iron  Works,  116 
Mass.  424;  Morse  v.  Woodworth,  156  Mass. 
233,  27  N.  B.  1010,  and  29  N.  B.  625. 
Bixceptlons  overruled. 


(165  Maas.  189) 
WALSH  et  aL  V.  PACEABD. 
(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  14. 1896.) 
-CovsHAXT  TO  Pat  Bbut— Action— Partibs. 

1.  The  administrates  of  the  .  lessor  may 
maintain  an  action  on  a  covenant  whereby  one 
obligated  himself  to  "become  surety  for  the 
prompt  and  full  payment  of  the  rent  and  per- 
formance of  the  covenants  as  specified"  in  the 
lease. 

2.  A  covenant  to  be  answerable  for  the 
payment  of  rent  on  land  leased  to  another  con- 
tinues after  the  death  of  the  covenantee. 

Appeal  fr^m  superior  coiurt,  Suffolk  county. 

Action  by  Walsh  and  others,  administra- 
tors of  the  estate  of  John  Walsh,  deceased, 
against  William  A.  Paclcard,  on  a  covenant 
to  be  answerable  for  the  prompt  and  full  pay- 
ment of  rent  on  premises  leased  to  another. 
There  was  a  Judgment  for  plaintlfCg,  and  de- 
fendant appeals.     Afllrmed. 

W.  M.  Mclnnea,  for  appellant  O.  A.  Oal- 
vin  and  J.  F.  Sweeney,  for  appellees. 

HOLMBS,  J.  This  is  an  action  upon  a  cov- 
enant appended  to  a  lease,  brought  by  the 
administrators  of  Walsh,  the  lessor  and  cov- 
enantee. The  only  objection  urged  to  the 
plaintiffs'  recovery  is  that.  If  the  obligation 
of  the  covenant  did  not  cease  with  the  life 
of  Walsh,  his  h^rs,  and  not  his  administra- 
tors, were  the  proper  persons  to  sue  upon  It 
The  covenant  is  as  follows: 

"In  consideration  of  the  letting  of  the 
above-described  premises  and  one  dollar  'to 
me  paid,  the  receipt  of  which  is  hereby  ac- 
Imowledged,  I  do  hereby  'become  sturety  for 
the  prompt  and  full  payment  of  the  rent  and 
performance  of  the  covenants  as  specified  In 
the  above  lease  to  be  paid  by  Ida  B.  Small 
to  John  Walsh.  Witness  -my  hand  and  seal, 
the  twenty-eighth  day  of  November,  A.  D. 
1892.    Wm.  A.  Packard.    [Seal]" 

The  contract  raises  a  question  of  ccmstruc- 
tloQ  as  well  as  a  question  of  law  when  the 
construction  is  settled.  It  does  not  mention 
heirs,  executors,  administrators,  or  assigns, 
and  courts  are  a  little  slower  to  enlarge  by 
implication  the  undertaking  of  a  surety  ot 
guaranty  than  they  are  to  enlarge  that  of 
the  principal  party.  But  perha^Ms  the  word 
"surety,"  although  seemingly  inartlficlally 
used,  coupled  with  the  nature  and  object  of 
the  contract  makes  the  collateral  undertak- 
ing as  large  as  the  principal  one.  We  will 
assume  that  it  is  to  be  read  in  the  broader 
senae.    We  have  no  doabt  that  It  contlnaes 
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to  run  after  tbe  death  of  the  orlgtnal  cove- 
nantee. But,  supposing  heirs,  executors,  and 
assigns  to  have  been  mentioned,  it  seems  to 
be  settled  in  this  commonwealth  that  the  in- 
strument would  not  work  like  a  letter  of 
credit  ofTering  a  new  contract  to  the  succes- 
sors of  Walsh  (Saunders  t.  Saunders,  154 
Mass.  337.  33S,  28  N.  B.  270;  Abbott  v. 
Hills,  158  Mass.  390,  33  N.  E.  692),  If  that 
would  make  any  difference  when  there  has 
been  no  purchase  on  the  faith  of  it;  and 
therefore,  apart  from  other  reasons,  the  only 
ground  on  which  the  heirs  can  be  preferred 
to  the  administrators  as  the  proper  plainttfTB 
Is  that  the  covenant  runs  with  the  land,  or, 
mMe  accnrately,  runs  with  the  estate  of  the 
covenantee,  and  that  the  heirs  are  successors 
to  that  estate.  The  covenant  Is  collateral 
to  the  lease  (Yirden  v.  Ellsworth,  15  Ind. 
144),  and  is  not  affected  by  St  32  Hen.  VIII. 
c,  34;  Harbeck  v.  Sylvester,  13  Wend.  808. 
See  Jones  v.  Parker.  163  Mass.  564,  568,  40 
N.  E.  1014.  i 

In  Allen  v.  Culver,  3  Denlo,.284,  301,  a 
similar  covenant  was  held  by  the  supreme 
court  of  New  York  to  pass  to  assigns,  but 
the  point  was  decided  without  discussion  on 
the  supposed  analogy  of  Pakenham's  Case 
(a  covenant  on  the  part  of  a  convent  that 
the  convent  should  sing  every  week  in  a 
chapel  in  the  plaintiff's  manor),  Y.  B.  42 
Edw.  III.  p.  3,  pi.  14.  The  reference  to  this 
case  showed  that  the  court  did  not  have  in 
mind  the  distinction  pointed  out  by  Lord 
Coke  (1  Coke.  120a,  122b),  and  discussed  in 
Norcross  v.  James,  140  Mass.  188,  2  N.  E. 
946,  between  those  covenants  which  create, 
or  follow  the  analogy  of,  easements,  and  go 
with  the  land  even  to  disseisors,  and  those 
pure  contracts,  like  covenants  for  title,  upon 
which  no  one  can  sue  except  parties  and 
privies.  Pakenham's  Case  was  of  the  for- 
mer class.  The  argument  for  the  plaintiff  In 
that  case  of  most  weight  In  the  mind  of  tbe 
court  was  that  the  plaintiff  was  tenant  of  tbe 
land,  and  that  the  service  claimed  was  a 
thing  annexed  to  the  land,  being  of  a  kind 
that  could  be  created  by  prescription,  or,  as 
it  was  stated  by  Fltzherbert,  every  one  who 
has  the  land  shall  have  the  covenant  Fltzh. 
Abr.  "Covenant,"  pi.  17,  Those  who  are  curi- 
ous to  verify  the  fact  assumed  in  Pakenham's 
Case,  that  such  services  from  a  stationary 
ecclesiastical  corporation  might  be  due  by 
prescription,  may  consult  Y.  B.  22  Hen.  VI. 
p.  46  pi.  36;  Id.,  21  Hen.  VII.  p.  5,  pi.  2;  Wil- 
liams' Case,  5  Coke,  72b,  73a;  Slipper  v. 
Mason,  Nelson's  Lutw.  43,  45;  Rast.  Ent.  pi. 
2b.  See,  further,  Middlefield  v.  Knitting 
Co.,  160  Mass.  267,  35  N.  E.  780. 

The  case  at  bar,  on  the  other  hand,  la  more 
analogous  to  the  covenants  for  title;  for,  al- 
though rent  savors  of  the  realty,  any  war- 
ranty or  Insurance  of  rent  Is  a  purely  per- 
sonal contract,  of  which  another  than  the 
original  contractee  can  avail  himself  only  on 
principles  of  contract  The  true  question  is 
whether  such  a  guaranty  Is  wholly  anal<^;ouB 


to  covenants  for  title.  In  the  case  of  some 
of  these,  at  least,  assigns  of  the  covenantee 
are  treated  as  privy  to  the  contract,  and  can 
sue  in  their  own  names;  and.  when  this  Is 
so,  heirs  also  can  sue  In  their  own  names 
for  breaches  happening  while  they  hold  tbe 
estate  of  the  covenantee.  Lougber  v.  Wil- 
liams, 2  Lev.  92;  Rawle,  Cov.  (6th  Ed.)  | 
316. 

But  this  right  thus  given  to  assigns  only 
shortened  np  the  old  process  by  which,  with- 
in certain  limits,  each  purchaser  looked  In 
turn  to  his  vendw  to  "make  good  the  warranty 
Imported  by  a  sale.  It  is  a  doctrine  of  tradi- 
tion and  history'  (Norcross  v.  James,  140 
Mass.  189.  2  N.  E.  946),  and  cannot  be  ex- 
tended to  new  cases  by  analogy  without  leg- 
IslaticMi.  The  old  cases,  so  fiir  as  we  know, 
even  the  most  extreme,  are  all  cases  of  war- 
rantles  or  covenants  by  owners  of  the  land. 
Fitzh.  Nat  Brev.  145c.  Lord  St  Leonard 
says  that  "there  appears  to  be  no  direct  an- 
thorlty  that  a  stranger  to  the  land  can  enter 
Into  covenants  respecting  it,  which  will  run 
with  tbe  land  In  the  hands  of  assignees." 
V.  &  P.  (14th  Ed.)  687.  And,  although  he 
seems  to  have  missed  the  distinction  be- 
tween the  two  classes  of  covenants  to  which 
we  have  adverted,  this  statement  we  believe 
to  be  correct  with  regard  to  covenants  for  ti- 
tle and  any  others.  If  others  there  be,  which 
are  governed  by  the  same  rules.  King  v. 
Wight  155  Mass.  444.  447,  29  N.  E.  644. 

We  do  not  argue  from  the  rule  that  new 
and  unusual  Incidents  are  not  to  be  annexed 
to  land,  because  that  rule  seems  to  belong 
rather  to  the  law  of  easements  and  the  like 
than  to  the  class  under  discussion.  See  Nor- 
cross V.  James,  140  Mass.  188,  192,  2  N.  B. 
946. 

It  Is  true,  no  doubt,  that  the  heirs  are  the 
■only  persons  interested  in  the  rent,  and  there- 
fore are  the  only  persons  who  suffer  substan- 
tial damages  by  a  failure  to  pay  it  We  as- 
sume that,  if  the  administrators  recov»  sub- 
stantial damages,  they  will  receive  them  as 
trustees  for  the  heirs.  We  agree,  as  suggest- 
ed by  Lord  Ellenborough  in  a  different  case, 
that  a  recovery  by  them  would  bar  the  heirs 
from  recovering  at  all.  But  we  do  not  agree 
to  his  further  suggestion  that  they  could  re- 
cover, at  most,  but  nominal  damages.  King- 
don  V.  Nottle,  1  Maule  &  S.  356,  362.  At  the 
present  day  a  trustee  may  recover  damages 
to  tbe  extent  of  the  Interest  of  his  cestui  que 
trust.  Drummond  v.  Crane,  159  Mass.  577, 
680,  35  N.  E.  90;  Lloyd's  v.  Harper,  16  Ch. 
Dlv.  290.  Executors  or  administrators  rep- 
resent the  person  of  the  deceased  "more  ac- 
tually" than  do  the  heirs.  C!o.  Lltt  209a; 
Bullard  v.  Moor,  158  Mass.  418,  425,  33  N. 
E.  928.  Unless  we  are  prepared  to  hold  that 
assigns  could  sue  In  their  own  names  npon 
this  contract,  we  ought  to  adhere  to  the  gen- 
eral rule,  and  allow  the  administrators  to 
maintain  the  action.  For  the  reasons  which 
we  have  given,  we  are  of  opinion  that  the 
plaintiffs  can  maintain  this  suit    la  Har- 
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beck  T.  Sylvester,  13  Wend.  608,  609,  not  no- 
ticed In  Allen  v.  Culver,  an  opposite  decision 
was  reached  from  that  in  Allen  v.  Culver. 
See,  also,  as  to  collateral  covenants,  Ray- 
mond V.  Fitch,  2  Cromp.,  M.  &  R.  5S8,  599. 
5  Tyrw.  085,  996. 
Judgment  for  the  plaintlGta. 


(148  N.  Y.  182) 

MORRIS  V.  LAKB  SHORE  &  M.  S.  RY.  CO. 

(Court  of  Appeals  of  New  York.     Jan.  14, 

1896.) 

KAILBOAD  COUFAHIBS  —  ACCIDBNT  AT  CROBSIMO— 

CONTBIBUIOBT  NBOLIOEKUB— SUFVIOUBKCT 

OF  EVIDEI^CE. 

1.  PlalntifTs  intestate  was  killed  at  a  farm 
crossing  with  which  he  was  perfectly  familiar, 
while  attempting  to  drive  his  cows  ficroes  in 
front  of  a  train  rapidly  approaching  from  the 
west  on  the  north  track.  Plaintiff  approached 
from  the  south,  and  before  reaching  the  north 
track  from  the  south  gate  had  to  cross  a  space 
37  feet  wide,  and  while  on  the  south  track  be 
could  see  about  1,500  feet  west.  Held,  that  the 
evidence  did  not  warrant  a  submission  to  the 
ivry  of  the  question  of  decedent's  freedom  from 
contributory  negligence. 

2.  One  voluntarily  exposing  himself  to  dan- 
ger  at  a  railroad  crossing  is  guilty  of  contrib- 
utory negligence,  though  the  exposure  was 
made  to  save  his  cattle  from  injury. 

3.  In  an  action  for  the  death  of  plaintifTs 
intestate  at  a  farm  crossing  while  driving  his 
ecws  across  the  tracks,  there  was  evidence  that 
the  engineer  could  have  seen  the  cows,  and  stop- 
ped the  train  in  time  if  they  had  been  on  the 
track,  when  he  was  about  1,500  feet  from  the 
orosaing;  but  there  was  no  evidence  that  they 
were  there  at  that  time,  and  it  was  not  shown 
how  soon  the  cows  were  on  the  crossing  before 
the  train  reached  it.  The  train  was  going  at 
a  high  rate  of  speed,  and  evidence  that  no  bell 
or  whistle  was  sounded  at  a  regular  crossing 
about  500  feet  from  the  farm  crossing  was  con- 
tradicted. Held,  that  the  evidence  did  not 
warrant  the  submission  of  the  question  of  de- 
fendant's negligence. 

Appeal  from  supreme  court,  general  term, 
Fifth  department. 

Action  by  Laurella  Morris,  as  adminis- 
tratrix, against  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  From  a  Judg- 
ment of  the  general  term  (29  N.  Y.  Supp. 
1147,  mem.)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

James  F.  Gluck,  for  appellant  Ansley  Wil- 
cox, for  respondent. 

MARTIN,  J.  This  was  an  action  to  recover 
damages  sustained  by  the  death  of  the  plain- 
tltT's  Intestate,  and  it  was  based  upon  the 
alleged  negligence  of  the  defendant  The  de- 
cedent resided  upon  a  farm  In  the  town  of 
Ripley,  Chautauqua  county.  The  defendant's 
road  passed  through  the  farm,  and  over  the 
railroad  was  a  farm  crossing,  which  had 
been  provided  by  the  defendant  The  de- 
cedent's house  and  bams  were  upon  one  side 
of  the  railroad,  while  his  pasture  was  upon 
the  opposite  side.  On  the  25th  day  of  Au*- 
goat,  1881,  the  decedent  was  struck  and  kill- 
ed by  a  passing  train  at  or  near  the  cross- 
ing.   At  the  time  he  was  driving  his  cows 


from  the  pasture  to  his  house  or  bams.  The 
defendant's  right  of  way  was  66  feet  in 
width,  and  there  was  a  gate  on  each  side  at 
the  crossing.  The  decedent's  house,  where 
he  had  lived  many  years,  was  In  sight  of 
the  track;  and  he  was  familiar  with  the 
time  when  the  defendant's  trains  passed  his 
place.  The  train  which  caused  the  accident 
passed  over  this  crossing  at  a  high  rate  of 
speed  at  about  the  same  time  each  day,  and 
the  decedent  knew  that  It  was  often  late. ' 
The  grade  and  tracks  of  the  railroad  in  that 
vicinity  were  from  3  to  6^  feet  above  the 
surface  of  the  adjacent  land.  There  were 
two  tracks  of  the  usual  width,  about  8  feet 
apart  The  train  was  upon  the  north  track, 
and  the  decedent  approached  the  road  from 
the  south.  The  north  track  being  about  37 
feet  from  the  south  gate,  the  decedent  had 
to  travel  that  distance  before  reaching  the 
place  where  the  Injury  occurred.  The  track 
was  straight  from  the  crossing  west  for 
about  1,450  feet  and  a  i>erson  on  the  south 
track  could  see  a  train  coming  from  the 
west  about  that  distance,  and  could  be  seen 
from  the  engine  the  same  distance;  but,  if 
at  the  south  gate,  he  could  see  the  train  and 
be  seen  by  the  engineer  for  only  about  556 
feet.  The  evidence  Is  to  the  effect  that  at 
the  time  or  immediately  preceding  the  acci- 
dent the  decedent  was  trying  to  hurry  his 
cows  across  the  defendant's  railroad  In  front 
of  the  approaching  train,  and  that  the  cows 
were  huddled  together.  The  engineer  could 
have  seen  the  cows  on  the  track  when  he  was 
about  1,450  feet  from  the  crossing,  If  they 
were  there  at  that  time;  but  there  Is  no 
evidence  that  they  were,  and  any  conclusion 
to  that  effect  was  necessarily  based  upon 
mere  speculation  or  conjecture. 

The  plaintiffs  witnesses  testified  that  no 
bell  was  rung  or  whistle  sounded  as  the  train 
approached  the  Dixon  crossing,  which  was 
556  feet  west  of  the  place  of  the  accident 
This  was  denied.  So  far  as  there  was  any 
evidence  upon  the  subject.  It  tended  to  show 
that  when  the  accident  occurred  the  de- 
cedent while  endeavoring  to  save  his  cows 
by  getting  them  over  the  track  before  the 
train  reached  the  crossing,  placed  himself 
In  a  position  of  danger  which  resulted  In  his 
death.  The  case  was  submitted  to  the  Jury 
upon  the  theory  that  It  might  find  that  the 
defendant's  engineer  was  negligent  In  not 
giving  a  signals  or  In  not  stopping  the  train 
before  the  accident,  upon  the  supposition  that 
the  cows  were  upon  the  track,  and  could 
have  been  seen  by  the  engineer  at  a  distance 
from  the  crossing  that  would  have  enabled 
him  to  avoid  the  accident,  although  there 
was  no  such  evidence.  We  are  of  the  opln- 
■in  that  the  evidence  was  insufficient  to 
Justify  the  court  in  submitting  to  the  Jury 
the  question  of  the  defendant's  negligence. 
As  the  trial  court  In  effect  said,  the  defend- 
ant owed  the  decedent  no  duty  to  sound  its 
whistle  or  ring  its  bell  either  at  the  Dixon 
crossing  or  the  farm  crossing  where  the  ac- 
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ddent  occnrred.  The  evidence  was  insuffi- 
cient to  sustain  the  proposition  tliat  the  de- 
fendant's engineer  was  negligent  in  not  see- 
ing the  cows  npon  tbe  tracli  in  time  to  avoid 
the  accident,  and  was  too  specnlative  and 
uncertain  to  uphold  the  finding  of  the  jury. 
Negligence  is  not  to  be  presumed;  but  to 
Justify  the  submission  of  that  question  to  a 
jury  there  must  I>e  more  than  a  mere  sur- 
mise ttiat  there  may  iiave  been  negligence  on 
'  the  part  of  the  defendant  There  must  be 
evidence  npon  which  the  jury  might  reason- 
ably and  properly  conclude  that  there  was 
negligence.  The  burden  of  showing  that  her 
Intestate  was  free  from  contributory  negli- 
gence rested  npon  the  plaintiff.  That  she 
has  not  successfully  borne  that  burden  Is 
quite  manifest  The  only  theory  upon  which 
the  respondent  now  seeks  to  uphold  the  re- 
fusal of  the  court  to  nonsuit  upon  the  ground 
that  the  decedent  was  guilty  of  contributory 
negligence  la  that,  although  the  decedent 
knew  that  the  train  was  approaching,  he 
was  Justified  in  placing  himself  in  a  position 
of  danger  to  rescue  his  property  from  injury 
or  destruction.  We  think  the  principle  con- 
tended for  cannot  be  sustained.  In  Eckert  v. 
Railroad  Co.,  43  N.  Y.  502,  it  was  In  effect 
held  that  a  i>er8on  could  not  place  himself 
In  a  situation  of  danger  simply  for  the  pro- 
tection of  his  property  without  being  guilty 
of  such  negligence  as  would  preclude  his  re- 
covery. In  Schneider  v.  Railroad  C!o.,  133  N. 
T.  583,  30  N.  E.  752,  It  was  said:  "If  the 
party  by  his  own  negligence  has  placed  him- 
self in  a  situation  of  peril,  and,  being  called 
upon  in  a  sudden  exigency  to  act,  mistakes 
bis  best  course  through  an  error  of  Judg- 
ment, he  is  not  thereby  relieved."  A  careful 
examination  of  the  evidence  In  this  case 
leads  us  to  the  conclusion  that  the  evidence 
was  not  sufficient  to  justify  the  submission 
to  the  Jury  of  either  the  question  of  the 
defendant's  negligence  or  the  question  of  the 
decedent's  freedom  from  contributory  negli- 
gence, and  that  the  court  erred  in  denying 
the  defendant's  motion  for  a  nonsuit  It 
follows  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event.  All  concur, 
except  ANDREWS,  C.  J,  and  HAIGHT.  J., 
not  sitting.  VANN,  J.,  not  voting.  Judg- 
ment reversed. 


(148  N.  T.  2W) 

CHACB  V.  LAMPHERB. 

(Court  of  Appeals  of  New  York.     Jan.  14, 
1896.) 

Wills— CossTBOcrioK—EiTBKT  oi  Pbopbbtt 
Devised. 

A  testator  owned  two  adjoining  farms, 
one  known  as  the  "W.  Farm,"  containing  about 
170  acres,  the  other  known  as  the  "U.  Farm." 
containine  about  143  acres.  He  devised  to  de- 
fendant his  farm  "containing  about  140  acres, 
•  *  *  beln^  the  farm  on  which  said  [defend- 
ant] now  resides";  while  to  plaintiff  he  de- 
vised bis  farm  "containing  about  173%  acres  of 
land,  called  the  "W.  Farm,'  on  which  farm  said 


[plaiDtiff]  now  resides.**  At  the  time  of  testa- 
tor's death  about  27  acres  of  the  W.  farm  were 
occupied  by  defendant  in  connection  with  the 
H.  farm,  but  such  occupation  was  on  the  under- 
standing and  agreement  that  the  27-acre  tract 
should  continue  to  be  regarded  as  part  of  the 
W.  farm.  Held,  that  the  27-acre  tract  passed 
by  will  to  plaintiff.  22  N.  Y.  Snpp,  404,  af- 
firmed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Alexander  Ghace  against  James 
M.  Lamphere  to  recover  possession  of  prop- 
er^. From  a  judgment  in  favor  of  plaintiff 
at  general  term  (22  N.  Y.  Snpp.  401),  defend- 
ant appeals.    Affirmed. 

L.  P.  Longley,  for  appellant  A.  Frank  B. 
Chace,  for  respondent 

HAIGHT,  3.  This  action  is  In  ejectment 
to  recover  a  parcel  of  land  containing  27 
acres.  The  title  depends  npon  the  construc- 
tion to  be  given  to  the  last  will  and  testament 
of  Smith  Shaw,  deceased.  At  the  time  of  his 
death  he  was  the  owner  of  a  tract  of  land 
situated  in  the  town  of  Aosterlltz,  In  the 
county  of  Columbia,  consisting  of  two  farms 
lying  contiguous  to  each  other,  one  known  as 
the  "Homestead  Farm,"  containing  about 
143  acres  of  land,  and  the  other  known  as 
the  "Wooley  Farm,"  which  was  conveyed  to 
him  by  one  Sherman  Griswold  In  1833,  con- 
taining about  170  acres,  of  which  the  prem- 
ises In  dispute  were  a  part  The  testator 
was  aged,  a  bachelor,  and  lived  upon  the 
place  known  as  the  "Homestead  Farm"  with 
his  sister,  Happy  Shaw.  Some  years  before 
bis  death,  the  plaintiff,  a  nephew  of  the  de- 
ceased, at  his  Invitation,  moved  upon  the 
"Wooley  Farm,"  so  called,  and  there  contin- 
ued to  live  until  after  the  death  of  the  tes- 
tator. About  the  same  time,  the  defendant 
a  grandnephew,  commenced  to  reside  with 
the  testator  upon  the  Homestead  farm,  and 
has  ever  since  continued  to  reside  thereon. 
It  also  appears  that  the  land  in  dispute, 
which  is  a  part  of  the  premises  conveyed  to 
the  testator  by  Griswold,  was  used  and  oc- 
cupied by  the  defendant  and  his  uncle,  the 
testator,  during  his  lifetime,  in  connection 
with  the  Homestead  farm,  as  a  pasture  lot 
for  their  cattle  and  sheep.  The  testator  died 
In  November,  1878,  leaving  a  will,  which  has 
been  duly  admitted  to  probate,  in  which,  by 
the  first  clause  thereof,  he  gave  all  of  his 
personal  property,  except  that  on  the  farm 
occupied  by  the  plaintiff,  to  bis  sister.  The 
second  clause  is  as  .follows:  "Second.  I  give, 
devise,  and  bequeath  a  life  estate  in  the  farm 
of  land  now  occupied  by  James  M.  Lamphere 
to  my  said  sister,  Happy  Shaw,  during  the 
natural  life  of  my  said  sister;  and  I  further 
give  my  said  sister  fifty  dollars  each  year 
during  her  natural  life,  and  said  fifty  dol- 
lars each  year,  as  aforesaid,  to  be,  and  is 
hereby,  made  a  charge  against  and  to  be  paid 
from,  the  farm  occupied  by  said  Chace.  as  an 
annuity  therefrom,  to  which  said  farm  Is  here- 
by made  subject  to  the  payment  ot,  aa  afo^ 


Digitized  by 


Google 


N.  T.) 


CHA.CE  t).  LAMPHEKE. 


S81 


said,  to  my  said  dster."  By  tbe  third  clause 
he  gave  a  legacy  of  $400  to  Abby  Holdrldge, 
to  be  paid  by  the  defendant,  and  charged  the 
same  npon  the  lands  devised  to  him.  By  the 
fourth  clause  he  gave  a  legacy  of  fWO  to 
Helena  Holdrldge,  and  charged  the  payment 
thereof  upon  the  lands  devised  to  the  plain- 
tiff. By  The  fifth  clause  he  made  provisions 
for  a  monument,  charging  the  expense  there- 
of equally  upon  the  farms  conveyed  to  the 
plaintiff  and  defendant  The  sixth  and  sev- 
enth clauses  are  as  follows:  "Sixth.  I  give, 
devise,  and  t>e<j|ueath  to  James  H.  Lamphere, 
his  heirs  and  assigns,  forever,  all  my  said 
farm  situated  in  tbe  town  of  Austerlitz,  Oo- 
lumbia  county,  N.  Y.,  and  containing  alx)ut 
one  hundred  and  forty  acres  of  land,  with 
the  appurtenances  thereto  belonging,  being 
the  farm  on  which  said  Lamphere  now  re- 
sides, to  bare  and  to  hold  the  same  to  said 
Lamphere,  his  heirs  and  assigns,  forever, 
subject,  however,  to  the  life,  estate  of  my 
said  sister,  Happy  Shaw,  therein,  and  to  the 
payment  of  the  several  sums  and  legacies 
hereinbefore  charged  against  the  same.  Sev- 
enth. I  give,  devise,  and  bequeath  to  Alex- 
ander Chace,  bis  heirs  and  assigns,  forever, 
all  my  said  farm,  situate  in  the  town  of  AuS" 
terlitz,  Columbia  county,  N.  X.,  and  contain- 
ing atMut  one  hundred  and  seventy-four  and 
three-fourths  acres  of  land,  called  the  *Wool- 
ey  Farm,'  which  I  purchased  of  Sherman 
Griswold,  and  on  which  farm  said  Chace 
now  resides,  together  with  the  personal  prop- 
erty now  on  said  farm,  to  have  and  to  hold 
tbe  same  to  said  Chace,  his  heirs  and  as- 
signs, forever,  subject,  however,  \o  the  pay- 
ment of  the  annuity  of  fifty  dollars  each  year 
to  my  said  Bister,  Happy  Shaw,  with  which 
said  farm  is  hereinbefore  charged  and  is 
hereby  charged,  and  also  subject  to  the  pay- 
ment of  the  several  sums  and  legacies  here- 
inbefore ciiarged  against  said  farm." 

It  i8..contcndcd  on  behalf  of  the  defendant 
tliat  he  was  in  the  occupancy  of  the  lands  in 
dispute  at  the  time  of  the  testator's  death, 
and  that  the  title  thereof  passed  to  him  un- 
der the  devise  made;  while  on  behalf  of  the 
plaintiff  it  is  claimed  that  tbe  defendant's 
occupancy  was  temi>orary,  and  with  the  un- 
derstanding that  the  land  should  continue 
to  be  regarded  as  a  part  of  the  Wooley 
farm,  and  that  the  same  was  deyiaed  to  the 
plaintiff. 

This  case  was  tried  upon  the  theory  that 
the  provisions  of  the  will  were  amblgnous. 
Both  parties  submitted  evidence  bearing 
upon  the  character  of  the  defendant's  occu- 
pancy of  the  lands  in  dispute.  The  evidence 
given  was  conflicting.  Upon  tbe  issue  so 
tendered,  the  trial  court  awarded  Judgment 
in  favor  of  the  plaintiff,  finding  as  a  fact 
that  tbe  defendant's  occupancy  of  the  lands 
in  dispute  was  upon  an  understanding  and 
agreement  between  Shaw,  the  testator,  and 
the  plaintiff,  that  the  same  should  continue 
to  be  regarded  as  a  part  of  the  farm  of  170 
acres  upon  which  the  plaintiff  resided,  and. 


of  tbe  whole  of  which  he  had  been  in  actual 
use  .and  occupancy  up  to  that  time.  This 
finding  ia  supported  by  the  evidence.  It  has 
been  approved  by  the  general  term,  and  it 
consequently  follows  that  it  is  binding  upon 
tills  court,  and  Justifies  the  construction 
given  to  the  will. 

Assuming  the  will  to  be  unambiguous,  we 
tbinlc  the  same  construction  should  follow. 
The  two  fanns  owned  by  the  testator  w«e 
two  well-defined  parcels  of  land,  which  he 
had  purchased  from  different  persons,  and 
which  had  been  correctly  described  in  the 
deeds  of  conveyance  to  him.  The  Home- 
stead farm,  devised  to  the  defendant,  con- 
tained 143  acres.  In  his  will  he  describes 
it,  as  containing  about  140  acres.  If  it  were 
his  intention  to  also  devise  to  the  defend- 
ant tlie  lands  in  dispute,  this  farm  would 
have  contained  170  acres.  In  the  devise  to 
Chace  he  describes  the  farm  as  containing 
174%  acres  of  land,  called  the  "Wooley 
Farm,"  and  as  betaig  the' farm  which  be  pur- 
chased of  Sherman  Griswold.  If  it  had 
been  tbe  Intention  of  the  testator  to  give  to 
the  defendant  the  27  acres  in  controversy, 
then,  instead  of  devising  to  the  plaintiff  a 
farm  containing  174%  acres,  he  would  have 
devised  to  him  a  farm  containing  only  147% 
acres.  It  is  true  that  quantity  may  not  and 
should  not  always  be  deemed  controlling, 
upon  the  question  of  intent  It,  however, 
becomes  a  circumstance  in  the  case  which 
must  be  considered  in  cohnection  with  the 
otber  facts  in  order  to  determine  the  actual 
and  true  intent  of  the  testator.  Here  we 
have  the  testator  devising  two  distinct 
farms,  giving  to  each  the  numlier  of  acres 
or  thereabouts  that  they  actually  contain. 
In  addition,  the  testator  refers  to  the  plain- 
tiff's farm  by  the  name  under  which  it  has 
for  many  years  been  known,  and  particu- 
larly designates  it  as  that  which  he  pur- 
chased from  Griswold.  These  facts  we  re- 
gard as  controlling  indications  of  his  pur- 
pose and  intent  Tbe  only  fact  at  all  In- 
dicating a  different  intention  appears  in  tbe 
second  clause  of  the  will,  in  which  he  cre- 
ates a  life  estate  In  favor  of  his  sister  in  the 
farm  occupied  by  the  defendant,  and  also 
creates  an  annuity  of  $50  a  year,  charged 
against  the  farm  occupied  by  the  plaintiff. 
It  is  evident  that  it  was  his  intention  to 
create  a  life  estate  as  to  the  lands  devised  to 
the  defendant,  and  to  charge  the  annuity 
upon  the  lands  devised  to  tbe  plaintiff.  But, 
In  order  to  determine  the  extent  of  such 
devises,  reference  must  be  bad  to  the  clauses 
of  the  will  In  which  the  devises,  respective- 
ly, were  made.  It  is  true  that  the  word 
"occupied"  appears  in  the  second  clause  of 
the  will  referred  to,  but  it  does  not  appear 
in  either  of  the  clauses  devising  lands  to  the 
plaintiff  and  the  defendant  In  those  clauses 
"residence"  is  used,  thus  Indicating  that  the 
testator  had  no  clear  perception  of  the  dif- 
ference in  the 'meaning  of  the  two  words. 
We  think,  therefore,  that  the  word'  'Vscco- 
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pied,"  as  used  in  the  second  clanse,  cannot 
be  tield  to  cut  down  or  limit  tbe  devise  made 
to  the  plaintiff  by  the  seventh  clause,  wher» 
In  he  not  only  Identifies  the  farm  by  name 
and  by  quantity,  but  also  as  that  purchased 
of  Griswoid.  This  view  of  the  case  renders 
it  unnecessary  to  determine  whether  the 
provisions  of  the  will  are  or  are  not  am- 
biguous, and  whether  parol  evidence  should 
have  been  received,  for  in  either  case  the 
result  must  be  the  same. 

Neither  is  it  necessary  for  us  to  determine 
the  competency  of  the  testimony  of  the 
plaintlfTs  wife  as  to  the  declarations  made 
to  her  by  the  testator  in  reference  to  the 
contents  of  his  will.  The  evidence  was  not 
objected  to.  The  subsequent  motion  to 
strike  ont  was  discretionary  with  the  court 
The  remedy  of  the  defendant  was  to  ask 
that  it  be  disregarded.  No  such  request  was 
made,  but  it  appears  that  the  trial  court  did 
disregard  it,  for  no  finding  of  fact  Is  based 
thereon.  As  to  the  other  evidence  given  by 
the  plaintiff's  wife,  the  ruling  of  the  trial 
court  appears  to  have  been  proper.  Eisen- 
lord  v.  Clum,  126  N.  Y.  552,  27  N.  E.  1024; 
Jackson  v.  Van  Dnsen,  6  Johns.  144;  Jack- 
son V.  Bard,  4  Johns.  230,  233.  The  Judg- 
ment should  be  affirmed.  All  concur.  Judg- 
ment affirmed. 


a«  N.  T.  194) 

BOGBRT  T.  STRIKER  et  al. 

(Oonrt  of  Appeals  of  New  York.    Jan.  14, 
1896.) 

MdiTOAOEs  —  Payment  —  Uischasoe  —  Rbissdb  — 
Parol  AsBiqnmbnt— Statute  op  Fbadds. 

1.  Where  a  mortgage  is  ^aid,  and  a  satis- 
faction taken,  the  lien  u  extinguished.  34  N. 
y.  Supp.  147,  affirmed. 

2.  A  mortgage  which  has  been  paid  and 
satisfied  cannot  be  kept  alive  by  a  parol  agree- 
ment for  reissnance,  and  for  an  assignment 
from  the  original  mortgagee  to  a  third  person 
as  security  for  a  new  loan  to  the  mortgagor,  as 
against  a  subseqnent  mortgagee  without  notice 
or  tbe  agreement.  34  N.  X.  Supp.  147,  af- 
firmed. 

Appeal  from  common  pleas  of  New  York 
city  and   county,  general  term. 

Action  by  Henry  A.  Bogert,  as  trustee, 
against  Elsworth  L.  Striker,  impleaded  with 
George  Bliss  and  Francis  B.  Robert,  to 
foreclose  a  mortgage.  From  a  Judgment  of 
the  general  term  (34  N.  Y.  Supp.  147)  revers- 
ing an  order  confirming  a  report  of  refer- 
ees giving  him  the  surplus  proceeds  of  the 
sale,  defendant  Robert  appeals.    Affirmed. 

Abram  I.  Elkus  and  Edward  O.  James,  for 
appellant.    George  Bliss,  for  respondents. 

ANDREWS,  O.  J.  The  controversy  relates 
to  the  disposition  of  surplus  moneys  arising 
on  a  foreclosure  of  a  mortgage.  One  Rob- 
ert claims  a  prior  lien  thereon  as  assignee  of 
a  mortgage  made  by  the  defendant  Striker 
to  one  Weil,  dated  May  15,  1801,  payable 
June  18,  1891,  for  $1,000,  recorded  May  18, 
ISPl.    The  mortgage  was  paid  at  maturity 


by  Striker,  the  mortgagor,  and  owner  of  the 
equity  of  redemption,  to  Weil,  the  mort- 
gagee, who  on  the  same  day  executed  and 
delivered  to  Striker  a  satisfaction  of  the 
mortgage,  together  with  the  bond,  bat  the 
mortgage  was  then  in  the  register's  office, 
and  for  that  reason  was  not  delivered  to 
Striker.  The  mortgage  was  paid  in  usual 
course,  and  at  the  time  of  the  payment 
there  was,  so  far  as  appears,  no  Intention  on 
the  part  of  Striker,  and  no  understanding 
between  him  and  the  mortgagee,  that  the 
mortgage  should  be  kept  alive.  Subsequent- 
ly, on  July  2, 1801,  Striker  applied  to  Robert 
(a  partner  of  Weil)  for  a  loan  of  $1,000,  on 
the  security  of  this  extinguished  mortgage, 
and  the  loan  was  made.  Striker  delivering 
to  Robert  at  the  time  the  bond  and  the  satis- 
faction, and  stating  that  Weil  would  assign 
the  mortgage  to  him.  The  assignment  was 
subsequently  made,  but  not,  as  we  infer, 
until  after  the  mortgage  executed  to  Bliss, 
the  other  claimant  of  the  surplus.  The 
Bliss  mortgage  was  executed  by  Striker  to 
Bliss  August  28,  1891,  and  covered  the  same 
premises  embraced  in  the  Weil  mortgage, 
and  was  given  to  secure  a  loan  of  $1,500 
made  by  Bliss  to  Striker,  but  in  form  was  an 
absolute  deed,  and  was  recorded  November 
11,  1891.  Bliss,  when  he  took  his  mortgage, 
made  no  search  of  the  title,  and  had  con- 
structive notice  only  of  the  Weil  mortgage. 
The  question  is  whether  Robert  or  Bliss  is 
entitled  to  the  surplus  moneys.  We  think 
the  conclusion  of  the  general  term  that  Bliss 
is  entitled  to  them  is  correct 

The  Weil  mortgage  was  extinguished  by 
payment  before  Striker  applied  to  Robert 
for  a  loan,  and  Robert  had  notice  that  the 
mortgage  had  been  paid  by  Striker.  Striker 
delivered  to  him  the  satisfaction  executed 
by  Well,  and  there  is  no  pretense  that  it  did' 
not  represent  the  actual  fact  that  Striker 
had  paid  the  mortgage.  What  Striker  under- 
took to  do  was  to  reissue  the  mortgage  and 
the  bond  to  secure  another  loan  equal  to  the 
amount  of  the  mortgage.  Robert  assented 
to  this  proposition,  and  made  the  loan  on  the 
faith  of  the  proposed  security.  But  there 
was  no  writing,  and  no  actual  assignment  of 
the  mortgage,  until  after  Bliss  had  taken  his 
mortgage.  All  that  Robert  had  until  the  as- 
signment was  made  was  the  possession  of 
the  bond  and  the  satisfaction  of  the  mort- 
gage, and  the  verbal  agreement  of  Striker 
that  the  mortgage  should  be  assigned.  In 
this  state  a  mortgage  is  a  lien  simply,  and 
the  general  principle  is  well  settled  that  on 
payment  the  lien  is  ipso  facto  discharged, 
and  the  mortgage  extinguished.  There  are 
many  cases  where,  for  purposes  connected 
with  the  protection  of  the  title  or  the  en- 
forcement of  equities,  what  is  in  form  a 
payment  of  a  mortgage  will  be  treated  as  a 
purchase,  so  as  to  preserve  rights  which 
might  be  Jeoparded  if  the  transaction  was 
treated  as  a  payment  But  we  know  of  no 
principle  which  permits  a  mortgagor  who 
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has  paid  his  mortgage  and  taken  a  satisfac- 
tion, there  being  at  the  time  no  equitable 
reason  for  keeping  it  afoot,  sulMequently  to 
resuscitate  and  reissue  it  as  security  for  a 
new  loan  or  transaction,  and  especially 
where  the  rights  of  third  parties  are  in  ques- 
tion. It  would  make  no  difference,  in  our 
view,  whether  the  reissue  of  the  mortgage 
was  before  or  after  new  rights  and  interests 
had  intervened.  We  do  not  speak  of  the  po- 
sition of  a  subsequent  grantee  or  mortgagee 
having  actual  notice  of  the  reissue  of  a  satis- 
fied mortgage  before  he  takes  his  mortgage 
or  deed.  It  is  possible  that  the  circumstan- 
ces of  the  reissue  may  be  such  as  to  furnish 
ground  for  a  court  of  equity  to  Intervene 
and  compel  the  execution  of  a  new  mort- 
gage, to  accomplish  the  real  purpose  of  the 
parties,  and  notice  of  such  circumstances  to 
the  subsequent  grantee  or  mortgagee  might, 
perhaps,  under  special  conditions,  subject 
his  right  to  the  prior  equity.  But  the  con- 
tention that  a  person,  having  at  the  time  no- 
tice that  a  mortgage  had  been  paid  by  the 
mortgagor  In  usual  course,  can,  by  a  verbal 
arrangement  between  himself  and  the  mort- 
gagor, give  the  extinct  mortgage  vitality 
again  as  security  for  a  new  loan,  so  as  to 
give  it  priority  over  a  subsequent  convey- 
ance or  mortgage,  is  not  Justified  by  the  au- 
thorities in  this  state. 

The  statute  of  frauds  aoes  not  permit  mort- 
gages on  land  to  be  created  without  writing. 
The  reissue  of  a  dead  mortgage,  if  effect  Is 
given  to  the  transaction,  is  in  substance  the 
creation  of  a  new  mortgage.  If  this  was 
permitted,  it  would  furnish  an  easy  way  to 
evade  the  statute.  The  law  wisely  requires 
that  instruments  by  which  land  Is  conveyed 
or  mortgaged  should  be  executed  with  sol- 
emn forms,  and  that  their  existence  should 
be  made  known  through  a  system  of  regis- 
try, 80  as  to  protect  those  subsequently  deal- 
ing with  tlic  premises.  Public  policy  re- 
quires that  dealings  with  land  should  be  cer- 
tain, and  that  transactions  affecting  the  title 
should  be  open,  and  that  secret  agreements 
should  not  be  permitted  by  which  third  per- 
sons may  be  misled  or  deceived.  It  would 
be  a  convenient  cloak  for  fraud  if  a  mort- 
gagor, having  paid  a  mortgage,  could  retain 
it  in  his  possession  uncanceled  of  record,  and 
reissue  it  at  pleasure.  A  party  taking  from 
a  mortgagor  a  reissued  mortgage  has  notice 
which  should  put  him  upon  inquiry,  and  be 
takes  at  the  peril  that  it  has  in  fact  been 
paid.  In  the  present  case,  not  only  had  the 
mortgage  been  paid  before  Robert  made  his 
loan,  but  he  knew  the  fact  from  incontesta- 
ble evidence.  If  he  had  received  an  actual 
assignment  before  Bliss  had  taken  his  mort- 
gage, he  would  not,  we  think,  have  been  en- 
titled to  preference.  Upon  the  facts  actually 
existing  he  had  merely  an  agreement  for  an 
assignment,  which  at  most  created  an  equity 
enforceable  by  equitable  action;  and  mean- 
while Bliss  had  obtained  a  legal  mortgage, 
having  no  notice  of  the  agreement.     Bliss 


had  constructive  notice  of  the  mortgage  to 
Weil.  His  mortgage  was  subject  to  that  in- 
cumbrance, unless  the  mortgage  had  been 
paid.  But  he  did  not  take  subject  to  an  ar- 
rangement between  Striker  and  Robert  to  re- 
vive the  mortgage,  the  lien  of  which  had 
been  extinguished  by  payment.  The  case  of 
Mead  v.  York,  6  N.  Y.  449,  is  a  direct  author- 
ity upon  the  question  here  presented.  It  was 
there  held  that  a  mortgage,  after  being  once 
paid  by  the  mortgagor,  cannot  be  kept  alive 
by  a  parol  agreement  as  security  for  a  new 
liability  Incurred  for  the  mortgagor  as 
.igainst  the  latter's  subsequent  Judgment 
creditors.  See,  also,  Cameron  v.  Irwin,  5 
HIU,  272;  Jones,  Mortg.  t  843,  and  case* 
cited.  I 

The  appellant  refers  to  two  cases  upon 
which  be  particularly  relies,— Kellogg  t. 
Ames,  41  N.  T.  259,  and  Coles  v.  Appleby, 
87  N.  Y.  114.  Kellogg  v.  Ames  was  an  ac-' 
tion  to  foreclose  a  mortgage  which  the  plain- 
tiff, Isefore  maturity,  purchased  from  one 
Douglass,  who  held  an  assignment  thereof 
from  the  mortgagees,  regular  in  form,  the. 
plaintiff  paying  therefor  the  full  amount 
thereof.  Douglass  was  not  a  party  to  the  in-' 
strument,  and  he  represented  to  the  plain-; 
tiff,  at  the  time  of  the  purchase  by  the  lat-, 
ter,  that  the  mortgage  was  a  valid  and 
subsisting  security,  and  the  plaintiff  pur- 
chased in  reliance  thereon,  and  took  an  as- 
signment from  Douglass,  which  he  placed 
on  record.  Douglass  subsequently  conveyed 
the  premises  to  the  defendant  Ames.  It  ap-, 
peared  that'  Douglass,  after  the  mortgage 
was  executed,  had  taken  a  conveyance  of 
the  equity  of  redemption 'in  the  land  from 
the  mortgagors,  subject  to  the  mortgage 
which  in  the  deed  to  him  he  covenanted  to 
pay.  It  also  appeared  that  he  thereafter, 
and  before  the  assignment  to  the  plaintiff, 
had  delivered  to  the  mortgagees,  from  time 
to  time,  hardware,  which  by  agreement  they 
accepted  in  full  payment  of  the  mortgage. 
The  case  came  up  on  findings  of  fact  and 
law,  and  the  court  decided  the  case  on  the 
findings  alone.  There  was  no  finding  that 
when  the  plaintiff  purchased  the  mortgage 
he  knew  of  the  payment,  or  that  Douglass 
owned  the  land,  or  had  bound  himself  to 
pay  the  mortgage.  It  was  found  that  when 
the  mortgage  was  paid  It  was  the  intention 
that  the  mortgage  should  be  kept  alive.  In 
pursuance  of  this  Intention  the  mortgagees 
assigned  and  delivered  the  mortgage  to 
Douglass.  The  majority  of  the  court  held 
that  the  plaintiff  could  enforce  the  mort- 
gage, but  two  of  the  six  Judges  who  con- 
curred in  the  opinion  stated  that,  if  it  had 
been  found  that  the  plaintiff,  when  he  took 
the  assignment,  had  notice  of  the  payment 
by  Douglass,  and  of  his  relation  to  the  land, 
they  would  have  been  of  opinion  that  the 
plaintiff  could  not  recover.  So  far  as  ap- 
pears, all  the  Judges  who  concurred  in  the 
Judgment  may  have  held  the  same  view. 
It  vas  held  that  the  principle  of  estoppel 
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applied  npon  the  facts  found.  TMb  case  fur- 
nishes no  precedent  for  the  claim  made  in 
the  present  case.  It  will  be  observed  that 
in  that  case  the  mortgage  was  assigned  to 
the  plaintifl  before  it  became  due  accord- 
ing to  its  terms;  ttuit  it  was  apparently  a 
valid  security  in  the  hands  of  Douglass;  that 
the  payments  thereon  were  not  made  by  the 
mortgagor,  but  by  Douglass,  with  the  in- 
tention and  understanding  at  the  time  that 
It  was  to  be  kept  alive,  and  not  satisfied; 
that  the  plaintiff  took  the  assignment  in 
good  faith  and  without  notice,  and  placed 
his  assignment  on  record  before  the  convey* 
ance  by  Douglass  to  Ames.  In  the  present 
case  the  dealing  w^s  between  Striker,  the 
mortgagor  and  owner  of  the  premises,  and 
Bobert,  in  respect  to  a  past  due  mortgage 
which  Bobert  knew  had  been  paid.  Bobert 
doubtless  supposed  it  could  t>e  reissued  by 
Striker,  and  made  bis  loan  in  reliance  on 
Striker's  consent  that  Weil  should  assign  the 
satisfied  mortgage  to  blm  as  security  for  th« 
loan.  It  was  not,  in  fact,  assigned  until  aft- 
er Bliss  had  taken  his  mortgage.  In  Coles 
V.  Appleby  the  plaintiff  claimed  as  assignee 
of  a  mortgage  made  by  Benham,  which  one 
Beach  procured  to  be  assigued  by  the  mort- 
gagee to  the  plaintiff.  Beach  had  purchased 
the  equity  of  redemption  in  the  land,  and 
bound  himself  to  pay  the  mortgage.  Be  snl>- 
sequcntly  paid  the  amount  to  the  mortga- 
gee, but  under  the  arrangement  that  the 
mortgage  was  not  to  be  satisfied,  but  that 
it  should  be  assigned.  The  court  sustained 
the  right  of  the  plaintiff  to  enforce  the  mort- 
gage, saying:  "The  right  of  the  plaintiff  to 
enforce  the  bond  and  mortgage  does  not 
rest  upon  a  parol  agreement  to  restore  the 
mortgage,  but  upon  the  intention  at  the  time 
to  pi-cscrre  it  as  a  lien,  shown  by  the  assign- 
ment thereof,  and  the  circumstances  attend- 
ing the  transaction."  We  find  no  case  which 
sustains  the  claim  that  a  mortgage  paid  by 
the  mortgagor,  not  intended  to  t>e  kept  alive 
at  the  time  of  the  payment,  can  be  there- 
after reissued  by  him  to  secure  another  loan; 
made  by  a  party  cognizant  of  the  tact,  so  as 
to  give  it  validity  as  against  a  sul>scquent 
purchaser  or  mortgagee.  The  order  of  the 
general  term  should  be  affirmed.  All  con- 
cur, except  VANN,  J.,  not  sitting.  Order  af- 
firmed. 

(i«  N.  T.  171) 

FBOPLB  «T  rel.  CAIBNS  v.  MURBAT  et  aL, 

Excise   Commissioners. 

(Court  of  Appeals  of  New  York.    Jan.  14, 

1896.) 
ImoziCATma—LicBKSc— Prohibited  Distkiot. 

1.  Laws  1892,  c.  401,  as  amended  by  Laws 
1893,  c.  480,  i  43,  provides  tbnt  no  persou  who 
shall  not  hnvo  been  lipf^nppd  prior  to  the  passage 
of  this  act  shnll  horoafter  be  licensed  to  sell 
liquors  in  any  building  for  which  a  license  does 
not  exist  st  the  time  of  tlie  p.nssage  of  the  act 
which  shall  be  within  a  ccrt.-iin  distance  of  a 
church  or  school  building.  Beld,  that  a  per- 
son was  not  entitled  to  be  licensed  to  sell  liq- 
oors  in  a  hnlldim  within  the  prolubitsd  distance 


beSanse  at  the  time  of  the  passage  of  the  act  he 
was  licensed  to  sell  liqaors  in  auotlier  part  of 
the  city. 

2.  A  building  erected  and  used  for  a  paro- 
chial school  is  used  exclusively  foi  a  school- 
house  (Laws  1892,  c.  401,  as  amended  by  Laws 
1893,  c.  480,  t  43),  so  as  to  prevent  the  licens- 
ing of  a  saloon  within  the  prohibited  distance 
thereof,  though  the  Sisters  of  Charity,  having 
diarge  of  the  school,  reside  therein. 

Appeal  from  superior  court  of  New  York 
City,  general  term. 

Certiorari,  on  the  relation  of  Thomas 
Cairns,  against  Joseph  Murray  and  others, 
constituting  the  board  of  excise  commission- 
ers of  the  city  of  New  York,  to  review  the 
decision  of  defendants  In  refusing  to  grant 
a  liquor  license.  From  an  order  ^  N.  Y. 
Supp.  689)  reversing  the  decision  of  defend- 
ants, they  appeal.     Beversed. 

Alfred  R.  Page,  for  appellants.  B.  J.  My- 
ers, for  respondent 

O'BHIEN,  J.  The  order  appealed  from  re- 
versed, upon  certiorari,  the  determination  ot 
the  board  of  excise  of  the  city  of  New  York 
rejecting  the  relator's  application  for  a  sa- 
loon license,  under  the  statute,  to  sell  strong 
and  spirituous  liquors  and  wines  npon  cer- 
tain premises,  at  No.  700  Third  avenue.  In 
that  city.  The  order  of  reversal  also  direct- 
ed the  board  to  Issue  the  license  to  the  relat- 
or, and  that  a  peremptory  writ  of  mandamus 
issue  commanding  the  board  to  grant  the  re- 
lator's application  by  delivering  to  him  the 
license  in  the  form  prescribed  by  law,  upon 
compliance  by  him  with  the  conditions  speci- 
fied in  the  statute.  There  is  no  dispute  in 
regard  to  the  facts,  and  the  question  present- 
ed Is  one  of  law  with  respect  to  the  powem 
and  duties  of  the  commissioners  of  excise. 
It  appeared  that,  for  upward  of  40  yeara 
prior  to  the  time  of  the  relator's  application, 
the  saloon  business  had  been  conducted  at 
the  place  In  question,  under  license  from  the 
boards  of  excise,  which  authorized  the  sale 
of  liquors  and  wines  by  the  several  licensees 
down  to  the  6th  of  April,  1895.  On  that  day 
the  license  of  the  then  occupant,  one  Thomas 
B.  Nugent,  expired,  but  the  relator  had  pre- 
viously purdiased  his  interest  in  the  busi- 
ness, including  the  unexpired  license  and 
good  will,  and  had  procured  from  the  owner 
of  the  premises  a  lease  of  the  same  for  10 
years.  The  relator,  intending  to  carry  on 
the  same  business,  applied  to  the  board  on 
the  19th  of  April,  1895,  for  the  necessary  li- 
cense to  authorize  the  sale  of  liquors  and 
wlne^  on  the  premises.  The  application  was 
In  writing,  in  due  form,  and  it  Is  conceded 
ttiat  all  the  requisite  preliminary  formall- 
tles  prescribed  by  the  statute  were  com- 
plied with.  The  relator  presented  the  bond 
required  by  statute,  and  made  the  formal 
proof  of  bis  qualifications  to  receive  the  li- 
cense with  respect  to  residence,  citizenship, 
and  character.  It  further  appeared  that  the 
relator  liad,  for  many  years  prior  to  this  ap- 
plication, been  engaged  In  the  business  of 
retailing  strong  and  spirltuons  liquors  and 


Digitized  by 


Google 


N.X.) 


PEOPLE  t),MUURAY. 


685 


wlnea  at  Tarlooa  otber  places  In  the  dty,  and 
was  so  engaged  at  the  tlma  of  the  applica- 
tion at  another  place,  tmder  license  from 
the  board.  There  was  no  opposition,  pro- 
test, or  objection  from  any  sonrce  to  the 
application.  The  board,  however,  denied  the 
application,  and  refused  the  license,  npon  the 
sole  ground  that  the  relator  was  not  Ucenaed 
at  the  premises  In  question  prior  to  April 
29,  1803,  and  that  the  place  was  on  the  same 
street  with,  and  Its  nearest  entrance  within 
200  feet  of  the  nearest  entrance  to,  a  build- 
ing occupied  ezduslyely  as  a  schooL  The 
learned  court  below  assumed  the  existence 
of  the  facts  apon  which  the  application  was 
denied,  and  they  are  now  admitted  except 
the  exclnsiye  character  ot  the  ocenpation  of 
the  building  as  a  school,  whidi  will  be  no- 
ticed hereafter. 

The  qnestion  is  whether,  upon  these  facts, 
the  board  bad  any  power  to  grant  the  li- 
censer which  the  relator  applied  for,  at  the 
place  in  qnestlMi,  and  that  dep^ads  upon  the 
constraetlon  which  should  be  given  to  the 
forty-third  section  of  the  statute  which  reg- 
olates  the  sale  bf  intoxicating  liquors,  and 
prescribes  the  powers  and  duties  of  the 
boards  of  excise.  Laws  1892,  c.  401,  as 
amended  by  Laws  1893,  c  480,  (  48.  The 
provision  of  the  law  npon  which  the.  board 
based  its  refusal  to  giant  the  application 
reads  as  follows:  "No  person  or  persons 
who  rtiall  not  have  been  licensed  prior  to  the 
passage  of  this  act  shall  b»eafter  be  li- 
censed to  sell  strong  or  splritaons  Uqnors, 
wines,  ale  and  beer  In  any  building  not  used 
for  hotel  purposes  and  for  which  a  license 
does  not  etist  at  the  time  of  the  passage  of 
this  act,  which  shall  be  on  the  same  street 
or  avenue  and  within  two  hundred  feet  of  a 
balldlng  occupied  exclusively  as  a  church 
or  school  bouse."  This  language  should,  of 
course,  receive  a  fair  and  reasonable  inter- 
pretation, and  the  real  intention  and  policy 
of  the  legislature,  when  ascertained,  should 
be  given  effect  At  the  time  of  the  passage 
of  the  act,  the  relator  was  not  licensed  at 
the  place  in  question,  bnt  at  another  place  In 
the  city,  and  his  counsel  contends  that  the 
lODbtbltlon  in  this  section  against  granting 
licenses  within  200  feet  of  a  school  does  not 
api^y  to  him.  We  think  that  this  constmc- 
tioo  of  the  statute  is  not  the  correct  one. 
It  is  manifest  that  the  general  purpose  of 
tiie  leglslatuie  was  to  prohibit  the  licensing 
of  saloons  within  200  feet  of  a  school,  but, 
for  obvloas  reasons,  It  made  an  exception  In 
favor  of  parties  who  were  engaged  In  the 
bqsluess  at  such  prohibited  places,  at  tbe 
time  of  the  passage  of  the  act,  under  an  ex- 
isting license.  When  the  act  went  Into  ef- 
fect, thte«,  doubtless,  were  cases  where  par- 
ties were  engaged  in  the  saloon  business  in 
cities  at  places  within  200  feet  of  a  schooL 
It  was  thought  to  be  harsh  and  unjust  to 
break  up  their  business  and  drive  them 
away  when  their  annual  license  expired,  and 
henM  tlie  pnipose  was  to  sxcept  them  from 


the  sweeping  terms  of  the  prohibition.  We 
may  safely  assume  that,  there  were  places 
within  the  prohibited  limit,  -rrben  tbe  act 
was  i>aBBed,  that  had  been  leased  and  fitted 
up  at  censlderable  cost  for  the  purpose  of 
conducting  the  saloon  business.  In  such 
ckses  the  i>ower  to  renew  the  license,  from 
time  to  time,  was  left  with  the  board;  but, 
when  the  licensee  who  was  thus  established 
when  the  law  took  effect  abandoned  the  busi- 
ness, the  prohibition  became  absolute  as  to 
all  new  applicants.  The  language  Is  not  en- 
tirely clear,  but  the  thought  Intended  to  be 
expressed  evldentiy  was  that,  after  tbe  law 
took  effect,  no  person  should  be  licensed  to 
keep  a  saloon  within  200  feet  of  a  school  ex- 
cept &  person  who  had  been  licensed  for 
that  purpose  and  at  that  place  previous  to 
its  passage,  and  whose  license  was  In  force 
when  tbe  law  was  enacted.  The  contention 
of  the  relator's  counsel,  that  places  within 
tbe  prohibited  districts  may  still  be  licensed 
provided  the  applicant  had  been  licensed  at 
another  place  at  the  time  of  the  passage  of 
the  act,  would  frustrate  every  useful  pur- 
poae  which  tbe  legislature  bad  In  view  when 
inserting  the  prohibition  In  tbe  statute.  By 
restricting  the  power  to  grant  licenses  to 
such  places  to  the  persons  established  there 
when  the  act  was  passed,  the  saloon  within 
the  specified  limit  of  a  school  would  disap- 
pear entirely  in  a  comparatively  short  period 
of  time;  while  to  permit  a  license  to  be 
granted  to  any  one  who  had  previously  been 
licensed  at  any  other  place  would  as  effectu- 
ally perpetuate  It  as  if  the  section  bad  never 
been  passed. 

The  section  applies  to  a  building  occupied 
ei^clnsively  as  a  church  or  schoolhouse.  Tbe 
building  In  question  was  erected  for  ttie  pur- 
pose of  a  parochial  school.  It  had  been 
used  for  that  purpose  since  the  time  of  its 
erection;  bnt  as  the  Sisters  of  Charity,  who 
had  charge  of  the  scho<4,  also  resided  in  the 
upper  rooms  of  the  building,  or  some  of  them, 
the  learned  counsel  for  the  relator  suggests 
that  the  section  is  not  applicable.  This  point 
was  overruled  by  the  court  below,  and  we 
think  properly.  A  building  erected  and 
used  for  the  purpose  of  a  school  is  not  given 
any  other  character  than  that  of  a  school- 
house  by  the  mere  fact  that  tbe  teachers,  or 
some  of  them,  reside  in  it.  A  school  or  a 
college  building  may  bare  In  it  rooms  or 
apartments  for  tbe  use  of  the  students  and 
teachers,  and  it  would  still  be  a  building  oc- 
cupied sccluslvely  as  a  schoolhouse,  within 
the  meaning  of  the  statute.  Such  use  of 
rooms  or  parts  of  the  building  Is  incidental 
to  the  process  of  education,  and  is  lust  as 
clearly  within  tbe  policy  of  the  law  as  if  the 
entire  structure  was  used  exclusively  for 
school  room&  The  order  of  tbe  general 
term  sbonld  be  reversed,  and  the  determina- 
tion of  the  board  of  excise  afiOrmed,  with 
costs.  AU  concur,  except  BARTLBTT,  J., 
not  voting,  and  VAKN,  J„  not  sitting.  Or- 
dered accordingly 
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(Conrt  of  Appeals  of  New  York.     Jan,  14, 
1896.) 

Mandauus— Ministerial  Outiss  of  Comp- 

TBOLLER. 

Where  a  contract  for  materiaki  to  be 

furnished  ander  the  direction  of  the  engineer 
of  city  works  provides  that  they  shall  be  paid 
for  on  his  certificates,  with  the  approval  of  the 
commissioner  of  city  works,  and  makes  such 
certificates  conclusive  on  the  contractor,  the 
comptroller's  duties  in  approving,  and  issuing  a 
warrant  for  the  payment  of,  such  a  claim,  un- 
der Laws  1888,  c.  583,  tit.  5,  §  2,  providing  that 
all  moneys  drawn  from  the  treasury  of  the  city 
of  Brooklyn  shall  be  upon  vouchers  approved 
by  the  comptroller,  are  ministerial.  35  N.  Y. 
Supp.  59,  affirmed. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Application  by  Edward  Preel  for  a  writ 
of  mandamus  requiring  the  comptroller  to 
approve  the  relator's  claim,  and  to  make 
and  sign  a  warrant  for  its  payment.  From 
an  order  made  by  the  general  term  (35  N. 
Y.  Supp.  69)  affirming  an  order  of  the  spe- 
cial term  directing  a  peremptory  writ  of 
mandamus  to  issue,  the  comptroller  appeals. 
Affirmed. 

Albert  O.  McDonald,  for  appellant  B.  F. 
Tracy,  for  respondent 


MARTIN,  3.  This  is  an  appeal  by  the 
comptroller  of  the  city  of  Brooklyn  from  an 
order  made  by  the  general  term  of  the  Sec- 
ond department  affirming  an  order  of  the 
special  term  which  directed  that  a  peremp- 
tory mandamus  issue,  requiring  the  comp- 
troller to  approve  of  the  relator's  daim, 
and  to  make  and  sign  a  warrant  for  its  pay- 
ment On  the  16th  of  December,  1888,  an 
agreement  was  entered  into  between  the  city 
of  Brooklyn  and  the  relator,  by  the  provi- 
sions of  which  the  latter  was  to  furnish  cer- 
tain specilied  materials  and  perform  certain 
desigu.ited  labor,  for  which  he  was  to  re- 
ceive the  compensation  provided  for  In  the 
agreement  A  reading  of  the  entire  contract 
between  the  parties  renders  it  obvious  that 
the  contract  was.  not  that  the  relator  should 
complete  any  particular  structure,  as  such, 
but  that  he  should  furnish  certain  ma- 
terials and  perform  certain  labor  in  connec- 
tion with  the  construction  of  the  extension 
of  the  aqueduct  and  waterworks  of  the  city 
of  Brooklyn,  for  which  he  was  to  be  paid 
an  agreed  price  per  foot,  yard,  thousand,  or 
ton,  as  the  case  might  be.  The  work  was  to 
be  performed  and  the  materials  furnished 
under  the  direction  and  control  of  the  de- 
fendant's engineer  and  commissioner  of  city 
works.  Whether,  when  completed,  the  struc- 
ture would  answer  the  purpose  for  which 
it  was  intended,  was  no  part  of  the  contract 
on  the  part  of  the  relator.  If  he  furnished 
the  materials  and  performed  the  labor  speci- 
fied in  accordance  with  the  terms  of  the  con- 
tract, it  was  a  compliance  with  it  upon  his 
part/   The  contract  between  the. parties  con- 


tained a  provisicHi  that  if  any  faults  or  de- 
fects l)ecame  apparent  within  the  period  of 
six  months  from  the  completion  of  the  work, 
requiring  repairs,  the  contractor  should  make 
such  repairs,  or,  in  case  of  his  omission  to  do 
so,  they  were  to  be  made  at  the  expense  of 
the  contractor,  and  the  amount  deducted  from 
a  portion  of  the  contract  price  which  was  re- 
tained for  that  purpose.  It  is  to  be  observed 
that  this  test  does  not  relate  to  the  sufficien- 
cy of  the  reservoir,  but  only  to  faults  or  de- 
fects in  the  wwk  and  materials  performed 
and  furnished  by  the  contractor.  Nor  did  the 
acceptance  of  the  work,  <w  the  payment  of 
the  remainder  of  the  contract  price,  depend 
upon  or  await  the  result  of  the  test,  as  the 
contract  clearly  provided  that  the  repairs,  if 
any  were  required,  should,  if  not  made  by  the 
relator,  be  paid  for  from  the  8  per  cent  re- 
tained by  the  city.  The  contract  also  con- 
tained the  following  provision:  "To  prevent ' 
all  disputes  and  litigation,  it  is  further  agreed 
by  and  between  the  parties  to  this  contract 
that  the  engineer  shall  in  all  cases  determine 
the  amount  or  the  quantity  of  the  several 
kinds  of  work  which  are  to  He  paid  for  under 
this  contract,  and  he  shall  determine  all  ques- 
tions in  relation  to  said  work  and  the  con- 
struction thereof,  and  he  shall  in  all  cases  de- 
cide every  question  which  may  arise  rela- 
tive to  the  execution  of  this  contract  on  the 
part  of  the  said  contractor,-  and  bis  estimate 
and  decision  shall  be  final  and  condusive 
upon  said  contractor;  and  such  estimate  and 
decision,  in  case  any  question  shall  arise, 
shall  be  a  condition  precedent  to  the  right 
of  the  party  of  the  second  part  to  recdve  any 
money  under  this  agreement"  It  likewise 
provided'  that  the  engineer  should,  once  a 
month,  make  estimates  of  the  amount  of 
work  done  and  materials  famished,  and  of 
the  value  thereof,  according  to  the  terms  of 
the  agreement;  that  upon  those  estimates  the 
city  would  piy  the  relator  80  per  cent  of  the 
estimated  value;  and  that  "whenever,  in  the 
opinion  of  the  engineer,  the  party  of  the  sec- 
ond part  shall  have  completely  performed  this 
contract  on  his  part,  the  said  engineer  shall 
certify.  In  writing,  to  the  commissioner  of 
city  works,  and  in  his  certificate  shall  state, 
from  actual  measurements,  the  whole  amount 
of  work  done  by  the  said  party  of  the  second 
part,  and  also  the  value  of  such  work  under 
and  according  to  the  terms  of  this  contract 
And,  on  the  expiration  of  thirty  days  after 
the  ac^ptance  by  said  commissioner  of  city 
works  of  the  work  herein  agreed  to  be  done 
by  the  party  of  the  second  part,  the  said 
party  of  the  first  part  will  pay  to  the  said 
party  of  the  second  part.  In  cash,  the  amount 
remaining  after  deducting  from  the  amount 
or  value  contained  and  stated .  in  the  last- 
mentioned  certificate  all  such  sums  as  shall 
theretctfore  have  been  paid  to  the  said  party 
of  the  second  part  under  any  of  the  provi- 
sions of  this  contract  ccntained,  and  deduct- 
ing the  eight  per  cent  reserve  provided  in 
clauise  T,  and  all  such  sum  or  sums  of  mon^ 
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as  by  the  terms  hereof  they  are  or  may  be 
authurl^ed  to  retain  m-  reserve."  That  this 
agreement  vras  made,  and  that  the  city  of 
Brooklyn  was  bound  by  it,  are  not  denied. 
It  may  therefore  be  assumed  that  the  con- 
tract was  authorized  and  binding  between 
the  parties,  and  that  their  rights  are  con- 
trolled by  and  dependent  upon  its  proylslona. 
During  the  progress  of  the  work  under  the 
contract,  30  monthly  estimates  were  made  by 
the  engineer,  approved  by  the  commissioner 
of  city  works,  audited  by  the  city  auditor, 
warrants  were  signed  by  the  comptroller  for 
the  payment  of  the  several  amounts  called 
for  by  such  estimates,  and  they  were  paid  by 
the  disbursing  officer  of  the  ci^.  The  thirty- 
first  estimate  was  made  by  the  engineer,  ap- 
proved by  the  commissioner,  and  certified  and 
allowed  by  the  auditor.  Subsequently  the 
thirty-second  and  final  estimate  was  made, 
approved,  and  audited  In  the  same  manner. 
The  amount  of  these  two  estimates  has  not 
been  paid,  as  the  comptroller  has  refused  to 
allow  or  approve  these  claims,  or  Issue  war- 
rants for  th^  payment,  although  the  work 
had  be«i  accepted  by  the  commissioner  of 
city  works.  The  charter  of  the  city  of 
Brooklyn  provides  that  all  moneys  drawn 
from  the  treasury  shall  be  upon  vouchers  for 
the  expenditure  thereof,  examined  and  al- 
lowed bv  the  auditor,  and  also  approved  by 
the  comptroller,  in  whose  office  all  such 
vouchers  shaU  be  filed.  Laws  1888,  c.  683, 
tit  5,  8  2.  Section  1  of  title  6  of  that  act 
provides  that  no  money  shall  be  drawn  from 
the  treasury,  except  in  pursuance  of  an  ap- 
propriation by  the  common  council,  or  under 
the  provisions  of  existing  laws,  and  upon 
warrants  signed  by  the  mayor  and  the  comp- 
troller, and  countersigned  by  the  city  clerk. 

The  first  question  presented,  and,  with  our 
views  of  the  case,  the  only  one  that  need  be 
determined.  Is  whether  the  comptroller.  In 
approving  such  claims  and  issuing  warrants 
tor  their  payment,  acts  Judicially,  or  only 
ministerially.  When  we  consider  the  provi- 
sions of  the  contract  under  which  the  mate 
rials  and  labor  were  furnished,  which  de- 
clares that  the  certificate  of  the  engineer,  ap- 
proved by  the  conmilBsioner  of  city  works, 
shall  be  conclusive  ui)on  the  contractor,  and 
that  the  express  purpose  of  ttiis  provision  was 
to  prevent  all  disputes  and  litigation  between 
the  parties,  it  is  quite  manifest  that  the  cer- 
tificate of  the  engineer  Is  to  be  regarded  as 
conclusive  between  the  parties.  Assuming 
such  to  be  the  effect  of  the  certificate.  It  be- 
comes obvious  that  the  comptroller's  duties 
In  approving  and  issuing  a  warrant  for  the 
payment  of  such  a  claim  were  merely  minis- 
terial. We  think  it  was  not  the  Intention  of 
the  statute  requiring  the  comptroller  to  ap- 
prove of  claims  against  the  city  to  give  him 
any  judicial  power  In  regard  to  a  claim, 
where,  by  the  agreement  under  which  it 
arose,  the  action  of  the  engineer  and  com- 
missioner was  to  be  final  and  conclusive. 
There  may  be  cases  where  the  comptroller 


would  be  authorized  to  act  otherwise  than 
ministerially  as  to  claims  presented  to  him 
for  his  approval;  but  in  a  case  like  this, 
where,  by  the  terms  of  a  valid  contract  be- 
tween the  parties,  the  action  of  the  engineer 
and  commissioner  is  made  conclusive,  we 
think  the  comptroller  has  only  a  ministerial 
duty  to  perform  In  the  approval  of  the  dalm. 
If  fraud  on  the  part  of  the  contractor  or  offi- 
cers of  the  city  had  been  established.  It  may 
well  be  that  It  would  Invalidate  the  action 
of  the  engineer  and  commissioner,  so  that  a 
certificate  given  would  be  Invalid.  But  such 
is  not  this  case.  The  contention  of  the  re- 
spondent that  the  engineer  and  commissioner 
Improperly  allowed  the  relator  for  clay  used 
by  him,  which  belonged  to  the  city,  does  not 
seem  to  be  sustained.  The  undisputed  proof 
la  that  a  general  custom  prevailed  in  the  city 
of  Brooklyn,  by  which  clay  or  other  mate> 
rials  excavated  by  a  contractor:  belonged  to 
him.  This  clay  having  been  excavated  by 
the  relator,  used  upon  the  work  with  the 
knowledge  of  the  engineer  and  commissioner, 
its  quantity  and  value  placed  In  the  estimates, 
and  certified  as  correct  by  those  officers,  the 
presumption  Is  that  It  was  properly  allowed, 
and  we  find  no  proof  to  the  contrary.  In  the 
case  of  People  v.  City  of  Syracuse,  144  N.  Y. 
63,  38  N.  E.  1000,  which  was  somewhat  sim- 
ilar to  the  case  at  bar,  this  court  held  that,  as 
the  city  had  not  charged  that  the  action  of 
Its  officers  was  fraudulent,  or  attacked  it  in 
any  way,  the  municipal  officers  of  the  city 
could  not  attack  the  certificate  of  the  en- 
gineer, or  bis  return  to  the  common  council, 
by  showing  that  the  return  was  made  under 
a  mistaken  idea  of  the  facts,  or  that  the  cer- 
tificate of  the  engineer  was  false  or  Incorrect, 
and  that,  as  the  officers  actfed  only  minis- 
terially, the  relator  was  entitied  to  a  per- 
emptory mandamus.  We  think  the  principle 
of  that  decision  Is  controlling  in  this  case, 
and  that  the  order  of  the  general  term  should 
be  affirmed,  with  costs.  All  concur,  except 
VANN,  J.,  not  Bitting.    Order  afitaned. 


(148  N.  Y.  201) 

liADENBTIRa  et  al.  v.  OOMMBRCIAL 
BANK   OP  NEWFOUNDLAND. 

Appeal  of  MERCHANTS'  BANK  OP  CAN- 
ADA. 
(Court  of  Appeals  of  New  Xork.    Jan.  14, 

Attacbhsrt — HoTiON  TO  DissoLVB— Affidavit— 
BOVKCB  OF  Ikfohmation. 
A  Jnnior  attachiug  creditor,  the  affida- 
vit for  wnose  attachment,  made  by  his  agent, 
alleges  as  the  source  of  deponent's  information 
letters  from  his  principal,  has  no  standing  to 
urge  that  a  senior  attachment  be  set  aside 
on  the  ground  that  the  affidavit  therefor  alleges 
deponent's  source  of  information  to  be  a  cable- 
gram from  the  foreign  correspondent  of  de- 
ponent's firm. 

Appeal  from  sup{«me  court,  general  term. 
First  department. 

Action  by  Adplf  Ladenburg  and  othen 
against  the  Commercial  Bank  Of  MewfouaA 
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land.  From  a  judgment  of  the  genefral  term 
(35  N.  Y.  Supp.  1110)  reversing  an  order  de- 
nying a  motion  to  vacate  an  attachment  the 
Merchants'  Bank  of  Canada,  the  Junior  at- 
taching creditor,  appeals.     Reversed. 

See  32  N.  X.  Supp.  873,  and  33  N.  T.  Supp. 
82L 

E.  H.  Benn,  for  appellant  Robert  L.  Red- 
field,  for  respondent. 

PER  CURIAM.  The  motion  of  the  Junior 
attaching  creditor  to  set  aside  the  attachment 
In  favor  of  the  plaintiffs  was  based  on  the 
ground  that  the  affidavit  on  which  the  attach- 
ment Issued  furnished  no  legal  evidence  of 
the  nonacceptance  and  protest  of  the  bills  of 
exchange  sued  upon.  The  bills  were  drawn 
by  the  defendant  upon  a  London  bank,  and 
the  facts  of  presentment  and  protest  were 
alleged  on  information  and  I>eUef,  but  the  affi- 
davit (which  was  made  by  one  of  the  plainr 
tiffs)  stated  that  the  "sources  of  deponent's 
information  and  belief  are  cable  dispatches 
received  from  correspondents  of  deponent's 
firm  in  London."  The  plaintiffs  constituted 
a  firm  doing  business  in  the  city  of  New  York, 
and  they  were  residents  of  this  state.  The 
alleged  presentment  and  protest  were  stated 
to  have  been  made  on  the  7th  and  10th  of 
December,  1894,  and  the  application  for  an 
attachment  was  made  on  the  day  last  men- 
tioned. It  seems  to  us  to  be  a  very  strict 
rule  which  holds  that  information  communi- 
cated to  the  plaintiffs  by  its  correspondent 
in  a  foreign  country  by  cable,  in  the  ordi- 
nary course  of  business,  of  the  dishonor  of 
the  bills  upon  which  the  suit  was  brought,  a 
fact  which  could  not  be  communicated  is 
any  other  wayi  so  as  to  give  prompt  Informa- 
tion, furnishes  no  evidence  upon  which  a 
Judge  could  act  In  granting  an  attachment 
It  Is  common  knowledge  that  the  business 
community  act  upon  information  so  commu- 
nicated, and  that  important  transactions  in 
the  commercial  world  are  dally  consummated 
In  reliance  upon  Information  by  cable.  But 
assuming  that  the  evidence  of  the  cable  in- 
formation did  not  support  the  essential  facts 
of  presentment  and  protest  of  the  bills  so  as 
to  Justify  the  issuing  of  the  attachment  nev- 
ertheless the  respondent  cannot  assail  it  un- 
less it  has  a  standing  by  reason  of  a  valid 
attachment  in  Its  favor.  It  should  i>e  held 
to  a  strict  construction  of  Its  own  procedure, 
when  it  seeks  on  technical  grounds  to  set 
aside  the  attachment  of  the  plaintiffs  upon 
an  objection  which  the  defendant  in  the  ac- 
tion docs  not  interpose,  In  order  to  gain  pri- 
ority of  lien.  The  junior  attachment  was  Is- 
sued upon  an  affidavit  made  by  an  agent  of 
the  plaintiff  In  the  second  action,  and  a  com- 
plaint therein  verifled  by  such  agent  The 
complaint  alleges  in  direct  and  unqualified 
terms  the  making,  presentment,  and  protest 
of  the  draft  sued  upon;  and  in  the  affidavit 
of  verification  the  affiant  states  tliat  he  has 
read  the  complaint,  and  tliat  the  same  is  true 


of  bis  own  knowledge,  except  as  to  the  mat- 
ters therein  stated  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to 
be  true.  There  were  no  allegations  in  the 
complaint  stated  on  information  and  l>elief. 
But  the  affidavit  adds  to  the  statement  above 
recited  this  clause:  "That  deponent's  knowl- 
edge and  the  sources  of  his  Information  as  to 
the  matters  therein  [in  the  complaint]  alleged 
are  letters  from  the  plaintiff  respecting  tiie 
same,  as  well  as  the  possession  of  the  draft 
above  referred  to  and  quoted."  Ttie  Just  con- 
struction of  the  verlflcatlon  In  connection 
with  the  complaint  la  that  the  ailegations  in 
the  complaint  are  based  upon  information  de- 
rived from  letters  from  the  plaintiff  and  the 
I)ossession  of  the  draft  The  letters,  so  far 
as  appears,  were  not  produced,  nor  were  tiielr 
contents  qiecifically  described.  The  sepa- 
rate affidavit  used  on  the  applibation,  made 
by  the  same  person  who  verified  the  com- 
plaint refen  to  the  complaiat,  and  states, 
"All  tlie  allegations  of  wliich  are  true  to 
the  knowledge  of  this  deponent"  and  "that 
the  sources  of  deponent's  information,  among 
others,  is  the  said  draft  in  deponent's  posses- 
sion." Construing  the  affidavit  In  connection 
with  the  complaint  the  reasonable  Inference 
Is  that  the  facts  of  presentment  and  protest 
were  alleged  upon  information  of  the  agent 
derived  from  letters  from  the  plaintiff.  In 
this  view  the  Junior  attachment  was  subject 
to  the  same  objection  that  was  urged  against 
the  attachment  of  the  plaintiffs.  The  junior 
attaching  creditor  should  not  be  permitted  to 
have  the  prior  attachment  set  aside  upon  an 
objection  to  which  his  own  proceedings  were 
fairly  subject  Any  ambiguity  should,  un- 
der such  circumstances,  be  construed  against 
a  creditor  standing  hi  that  attitude.  We 
think  the  orders  below  should  be  reversed, 
and  the  motion  to  vacate  the  attachment  of 
the  plaintiffs  be  denied,  with  costa.  All  con- 
cur, e.xcept  VANM,  J.,  not  Bitting.  Orders 
reversed. 


ARNOLD  et  al.  v. 


(14g  N.  T.  214) 

FEE  et  aL 


(Court  of  Appeals  of  New  lork.    Jan.  14, 
•      1896.) 

Easbhentb— Creatiok  kvo  ExTBirr. 

A  deed  to  a  lot  bounded  on  an  alley  re- 
cited, after  the  description  of  the  premises, 
that  the  conveyance  was  "with  the  pnvileire  of 
the  main  alley  leading  to  the  'Palace  Stables,' 
so  called,  as  an  easement  for  ingress  and  egress 
along  the  north  line  or  alley  line  on  the  prem- 
ises hereby  deeded,  for  the  distance  of  86 
feet  west  ficm  Franklin  street,  and  no  more, 
and  for  no  other  purpose."  Held,  that  the  right 
of  way  was  for  ingress  and  egress  necessary  tor 
any  bnsiness  which  the  grantee  might  condact 
on  the  premiseu,  and  was  not  eztingnished  if 
a  change  in  the  use  of  the  premises.  34  N.  x. 
Supp.  1028,  affirmed. 

Appeal  from  supreme  court,,  general  term. 
Fifth  department 

Action  by  Allot  J.  Arnold  and  others 
against  James  Fee  and  another.  From  a 
judgment  of  the  general  term  (34  N.  Y.  Supp. 


Digitized  by 


Google 


N.T.) 


AKNOLD  V.  FEE. 


589 


1028)  affirming  a  Judgment  dIsiDlasIng  the 
complaint,  plaintiffs  appeal.    Affirmed. 

The  complaint  asks  judgment,  in  substance, 
restraining  the  defendants  from  using  a  cer- 
tain alley,  except  for  the  ingress  and  egress 
of  themselves  and  persons  having  legitimate 
business  with  them,  or  the  occupants  of  build- 
ings upon  the  premises.  From  the  allega- 
tions of  the  complaint,  it  appears  that  one  Ul- 
rlch,  owning  a  tract  of  land  upon  North  ave- 
nue and  Franklin  street,  in  the  city  of  Roch- 
ester, conveyed  to  one  Hahn  a  portion  there- 
of fronting  upon  Franklin  street,  and  which 
was  iMunded  upon  its  northwesterly  side  by 
an  alley  leading  from  Franklin  street  to  what 
were  known  as  the  "Palace  Stables."  The 
northwesterly  boundary  line  extended  along 
the  alley  for  98  feet.  The  deed  of  conveyance 
contained  the  grant  of  "the  privilege  of  the 
main  alley  leading  to  the  'Palace  Stables,'  bo 
called,  as  an  easement  for  ingress  and  egress 
along  the  north  line  or  alley  line  of  the  prem- 
ises hereby  deeded,  for  the  distance  of  ninety- 
eight  feet  west  from  Franklin  street,  and  no 
more,  and  for  no  other  purpose."  About  the 
time  of  this  conveyance  to  Hahn,  Ulrlch  con- 
veyed the  remainder  of  the  tract  to  one  Per- 
ry, subject  to  the  easement  mentioned.  By 
various  mesne  conveyances,  the  premises  de- 
scribed in  the  deed  to  Hahn  have  been  con- 
veyed to  the  defendants,  and  those  described 
in  the  deed  to  Perry  to  the  plaintiCTs.  At 
the  time  of  the  making  of  these  deeds,  a 
brick  house  stood  upon  the  prc^rty  convey- 
ed to  Hahn,  some  distance  back  from  Frank- 
lin street,  with  Its  northwesterly  wall  upon 
the  line  of  the  alley.  Upon  the  southerly  line 
of  the  alley  was  a  sidewalk,  and  a  door  open- 
ed from  the  bouse  upon  it  This  sidewalk 
led  to  the  Palace  stables,  and  was  also  used 
by  the  occupants  of  the  brick  house  for  the 
purpose  of  Ingress  and  egress  to  their  prem- 
ises. Subsequently,  the  defendants  erected 
an  addition  to  the  house,  so  as  to  extend  it 
to  Franklin  street,  and  the  premises  were 
.  used  as  a  restaurant  or  beer  garden.  Later, 
the  defendants  built  upon  the  rear  thereof, 
professedly  as  au  addition  to  the  restaurant. 
The  complaint  then  charges  that  the  defend- 
ants cltanged  the  purposes  for  which  the 
premises  were  used;  that  they  intended  to 
convert  the  same  into  a  farmers'  hotel,  and  to 
make  cf  the  structure  added  to  the  rear  of  the 
original  building  a  bam  or  stable,  for  the  ac- 
commodation of  hotel  customers;  that  the  de- 
fendants claimed  the  right  to  use  the  whole  of 
the  alley  for  the  ingress  and  egress  of  car- 
riages and  wagons  to  said  bam  or  stable;  and 
that  such  threatened  use  of  the  alley  would 
damage  the  plaintiffs,  who  maintained  upon 
their  premises  large  and  valuable  buildings 
for  the  purpose  of  stabling  horses  and  stor- 
ing vehicles,  and  which  their  customers  reach 
by  passing  along  the  alley  from  Ii'ranklia 
street.  The  defendants  demurred  to  the 
complaint,  for  insufficiency  of  facts  to  consti- 
tute a' cause  of  action,  and  the  demurrer  was 
sustained  at  special  term.     Upon  appeal  by 


the  plaintiffs  to  the  general  term,  the  Inter- 
loctuory  Judgment  entered  in  favor  of  the  de- 
fendants was  affirmed.  The  plaintiffs  now 
appeal  to  this  court,  the  general  term  hav- 
ing certified  the  case  to  be  one  of  sufficient 
importance  to  render  a  decision  by  us  de- 
sirable. 

WUllam  F.  Oogswell,  for  appellants.    John 
H.  Hc^kins,  for  respondents. 

GRAY,  3.  (after  stating  the  facts).  The  dis- 
pute between  the  plaintiffs  and  the  defend- 
ants is  over  the  true  construction  which  is 
to  be  given  to  the  language  of  the  grant  in 
the  deed  to  Hahn,  the  defendants'  priedeces- 
sor  in  title,  whereby  an  easement  in  the  al- 
leyway was  reserved  to  the  grantee.  The 
grant  is  of  "the  privilege  of  the  main  alley 
leading  to  tlie  'Palace  Stables,'  so  called,  as 
an  easement  for  ingress  and  egress  along  the 
north  line  or  alley  line  of  the  premises  here- 
by deeded,  for  the  distance  of  98  feet  west 
from  Franklin  street,  and  no  more,  and  for 
no  other  purpose."  We  are  asked  to  construe 
this  grant  as  one  merely  of  the  privilege  to 
use  the  sidewalk  of  the  alleyway  for  ingress 
and  egress  along  the  line  of  defendants'  prop- 
erty, and  to  hold  that  a  change  in  the  mode 
of  the  user  is  protiiblted,  and  would  cause  an 
extinguishment  of  the  privilege  or  easement. 
The  request  assumes,  and  such  is  the  argu 
ment,  that  with  the  grant  of  the  privilege 
runs  some  limitation  npon  its  enjoyment 
This  limitation  is  said  to  be  found  in  the  de- 
scription of  the  privilege,  commencing  with 
the  words  "as  an  easement  for  ingress  and 
egress,"  etc.  These  "additional  words,"  as 
the  learned  counsel  for  the  plaintiffs  terms 
them,  seem  to  furnish  some  ground  for  his 
argument;  but.  In  our  Judgment,  they  can- 
not be  so  narrowly  construed  without  im- 
porting Into  the  language  employed  an  elcr 
ment  of  Intention,  which  is  at  variance  with 
the  apparent  general  purpose  of  the  grant, 
and  which  the  situation  of  the  parties  at  the 
time  seems  rather  to  deny.  These  words 
rather  emphasize  an  Intention  of  the  original 
grantor  that,  while  the  alleyway  might  be 
used  by  the  owner  of  the  dominant  tenement, 
that  use  should  be  confined  to  the  purpose  of 
passage  to  and  from  Franklin  street,  and  to 
the  extent  that  It  might  be  needed  by  the 
property  bordering  upon  the  way.  The  lan- 
guage in  which  the  grant  of  tue  privilege  of 
the  alleyway  is  couched  is  of  too  general  a 
nature  to  warrant  the  cbni^traction  that  the 
use  was  to  be  restricted  to  any  particular 
mode  of  Ingress  or  egress.  The  words  "in- 
gress" and  "egress"  are  as  applicable  to  the 
passage  of  horses  and  carriages  as  they  are  to 
the  passage  of  foot  passengers.  The  alley- 
way extended  from  Franklin  street  to  a  point 
in  the  rear  of  the  defendants'  proi)erty,  and 
the  concluding  words  of  the  grant,  "and  no 
more,  and  for  no  other  purpose,"  have  ob- 
vious reference  to  the  extent  in  length  of  ibe 
alleyway,  which  sbould  be  properly  available 


Digitized  by 


Google 


590 


NORTH£ASXORN  BEPOBTER,  VoL  42. 


(N.  T. 


to  the  defendants  for  the  use  of  the  same  for 
the  purpose  of  Ingress  and  egress. 

Nothing  in  the  language  of  this  grant  con- 
veys the  idea  of  an  intended  limitation  upon 
the  existence  and  continuance  of  the  privilege, 
In  the  event  that  the  defendants  should 
change  the  character  or  uses  of  their  prop- 
erty bordering  thereupon,  so  long  as  the  alley- 
way Is  made  use  of  for  the  same  purpose  as 
before;  that  Is  to  say,  In  order  to  pass  to  and 
from  Franklin  street  The  cases  of  Allan  v. 
Gomme,  11  AdoL  &  E.  759,  and  Hennlng  v. 
Burnet,  8  Ezch.  187,  to  which  the  learned 
counsel  for  the  plalntifTs  refers,  are  not  au- 
thorities which  conflict  with  the  construction 
which  we  think  should  be  given  to  the  lan- 
guage of  this  grant.  The  former  case  relat- 
ed to  the  reservation  of  a  right  of  way  to  a 
stable,  and  the  loft  oyw  the  same,  and  the 
space  under  the  loft,  then  used  as  a  wood 
bouse.  Lord  Denman,  who  delivered  the 
opinion,  said:  "The  present  case  does  not 
bowever,  depend  upon  tne  mode  of  using  the 
way,  but  upon  the  legal  effect  of  the  reserr 
vation.  Upon  that  we  are  of  opinion  that, 
under  the  terms  of  this  deed,  the  defendant 
is  not  entitled  to  have  the  right  of  way  claim- 
ed, but  that  be  is  to  be  confined  to  the  use  of 
the  way  to  a  place  which  should  be  in  the 
same  predicament  as  it  was  at  the  time  of  the 
making  the  deed."  In  the  other  case,  of  Hen- 
nlng V.  Burnet,  the  grant  was  of  a  way  to  a 
dwelling  house,  coach  houses,  and  stables, 
and  the  question  was  whether  the  defendant 
was  justified  In  using  the  way  to  reach  a  cer- 
tain field.  In  each  case  a  limitation  was  im- 
posed, with  respect  to  the  privilege  of  the 
way,  which  Is  not  to  be  found  in  the  present 
case,  where  the  grant  is  without  any  other 
limitation  than  a  restriction  of  the  use  of  the 
alley  for  the  purposes  of  Ingress  and  egress. 
It  Is  unnecessary  for  us  to  say  whether,  if  the 
privilege  is  to  use  a  way  to  accomplish  a  cer- 
tain purpose,  as  in  the  English  cases,  the 
privilege  might  lawfully  be  extended  to  ac- 
complish other  purposes,  though  not  aCTectlng 
a  change  in  the  mode  of  use  of  the  way. 
That  is  not  this  case.  We  have  here  a  case 
where  the  defendants  are  entitled  to  an  ease* 
ment  hi  the  alleyway,  and  subject  to  which 
the  plaintiffs  became  the  owners  of  the  ad- 
joining property.  In  the  general  language  in 
which  the  easement  was  granted,  we  find  no 
limitation  upon  the  use  of  the  way,  in  so  far 
as  it  is  for  ingress  and  egress.  The  ease- 
ment cannot  be  extinguished  by  changes  in 
the  uses  and  occupancy  of  the  defendants' 
property,  by  reason  of  which  the  passageway 
may  be  more  frequently  used  by  foot  pas- 
sengers, as  well  as  by  horses  and  vehicles, 
without  importing  into  the  language  of  the 
grant  a  meaning  which  the  words,  standing 
by  themselves,  do  not  convey.  That  we 
could  not  do  without  disregarding  a  principle 
of  consti-uctlon,  which  regards  everything  as 
passing  by  a  grant  which  is  necessary  to  its 
reasonable '  enjoyment.  We  think  the  Judg- 
ment ai^eoled  from  should  be  affirmed,  with 


costs,  with  leave,  however,  to  the  plaintiffs 
to  amend  their  complaint,  if  so  advised,  witb- 
In  20  days  after  the  service  of  a  copy  of  tlie 
order  upon  our  remittitur.  All  concur,  ex- 
cept VANN,  J.,  not  sitting.  Judgment  ac- 
cordingly. 

(1«  N.  y.  177) 

OILLIG  V.  GEORGE  C.  TBBADWELL  OO. 
et  al. 

(Court  of  Appeals  of  New  York.    Jan.  14, 
1896.; 

Attachment— Priorjtt  of  Levies. 

Under  Code  Civ.  Proc.  t  1408,  providing 
that,  where  two  or  more  executions  against 
property  are  issued  against  the  same  judgment 
debtor,  the  one  first  delivered  to  an  officer  for 
execution  has  preference,  notwithstanding  that 
a  levy  is  first  made  by  virtue  of  an  execation 
subsequently  delivered,  which  provision  is  also 
applicable  to  attachments,  levies  under  each 
warrant  of  attachment  upon  separate  specific 

Sroperty  will  inure  to  the  benefit  of  the  one 
rst  delivered  to  the  sheriff,  under  which  thefe 
had  been  but  a  partial  and  insufficient  levy. 

Appeal  from  supreme  court,  general  term. 
Third  department. 

Action  in  attachment  by  Henry  F.  Gillig 
against  the  George  C.  TreadweU  Company. 
Other  attachments  were  levied  against  the 
same  defendant  by  H.  J.  Grant,  as  temporary 
receiver,  and  by  the  Spraker  Bank.  From 
an  order  of  the  general  term.  Third  depart- 
ment, affirming,  without  opinion  (34  N.  T. 
Supp.  1139),  an  order  of  the  Albany  special 
term  denying  the  plaintiff's  motion  to  have 
the  property  of  defendant  in  the  sheriiTa 
hands  sold,  and  the  proceeds  applied  upon 
the  plaintiff's  execution,  plaintiff  appeals. 
Reversed. 

J.  Murray  Downs,  for  appellant.  Latham 
G.  Reed,  for  respondents. 

HAIGHT,  J.  On  the  8th  day  of  January, 
1894,  tbe  plaintiff  brought  an  action  against 
the  defendant,  and  on  the  following  day  pro- 
cured an  attachment  to  be  Issued  against  its 
property,  which  was  on  that  day  delivered 
to  the  sheriff  of  Albany  county  to  be  ex- 
ecuted. Three  days  thereafter  tbe  respond- 
ent Hugh-  J.  Grant,  as  temporary  receiver  of 
the  St  Nicholas  Bank  of  New  York,  pro- 
cured an  attachment  to  be  Issued  against 
tbe  defendant  in  an  action  then  pending 
against  it,  in  which  Grant,  as  such  receiver, 
was  the  plaintiff,  which  attachment  was  on 
that  day  delivered  to  the  sheriff;  and  on 
the  following  day  another  attachment  waa 
procured,  and  delivered  to  the  sheriff,  in  an 
action  in  which  the  National  Spraker  Bank 
of  Canajoharle  was  plaintiff.  It  appears 
that  the  plaintiff's  claim,  upon  which  Judg- 
ment has  been  entered,  was  for  the  sum  of 
$14,121.19;  that  the  sheriff  levied  upon  the 
personal  property  of  the  defendant  the  three 
attachments  delivered  to  him,  but  that,  in- 
stead of  making  a  general  levy  of  any  one 
attachment  upon  all  of  the  personal  property 
of  the  defendant,  he  levied  each  attachment 
upon  separate,  distinct  portions  thereof,  and 
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caused  the  same  to  be  Inventoried  and  ap- 
praised; that  the  property  upon  -which  the 
plalntitTs  attachment  was  leTled  was  ap- 
praised by  the  sheriff  at  the  sum  of  $11,000; 
that  the  property  upon  which  the  Grant  at- 
tachment was  levied  was  appraised  at  $6,- 
365.15,  and  that  upon  which  the  National 
Spraker  Bank  attachment  was  leyled,  at  the 
sum  of  $5,500.  It  further  appears  that,  after 
the  plaintiff  had  procured  his  judgment  to  be 
entered,  he  caused  an  execution  to  be  Is- 
sued to  the  sheriff,  under  which  the  proper- 
ty levied  upon  by  virtue  of  his  attachment 
vraa  sold,  bringing  only  the  sum  of  $6,500, 
thus  leaving  a  balance  remaining  unpaid  up- 
on his  execution  of  upwards  of  $8/XX).  He 
thereupon  called  upon  the  sheriff  to  sell  the 
remaining  property  of  the  defendant  held 
by  him  by  virtue  of  the  levy  of  the  Junior 
attachments,  and  to  apply  the  proceeds  up- 
on his  execution.  This  the  sheriff  refused 
to  do,  and  thereupon  the  proceedings  now 
under  review  were  Instituted. 

It  is  contended  on  behalf  of  the  plaintiff, 
that  his  attachment  having  been  first  Issued 
and  delivered  to  the  sheriff,  he  thereby  ac- 
quired a  lien  upon  all  of  the  property  of  the 
defendant  subsequently  levied  upon  by  the 
sheriff,  either  by  virtue  of  his  own  warrant 
of  attachment,  or  that  of  the  junior  attach- 
ments; that,  his  attachment  being  the  first, 
be  obtained  a  priority  over  the  others.  On 
behalf  of  the  respondent  Grant,  It  Is  con- 
tended that,  each  attachment  having  been 
levied  upon  seitarate  specified  property  of 
the  defendant,  each  acquired  a  lien  upon 
the  property  levied  upon  by  virtue  of  bis  at- 
tachment; that  the  property  so  separately 
levied  upon  must  be  held  by  the  sheriff,  and 
applied  only  upon  the  executions  issued  in 
the  action  la  which  the  property  had  been 
attached. 

The  provisions  of  the  Code  of  Olvll  Proce- 
dure bearing  upon  the  question  thus  present- 
ed are  as  follows:  "The  sheriff  to  whom  a 
warrant  of  attachment  Is  delivered  may 
levy,  from  time  to  time,  and  as  often  as  is 
necessary,  until  the  amount  for  which  it 
was  issued  has  been  secured,  or  final  judg- 
ment has  been  rendered  in  the  action." 
Section  844.  "Where  two  or  more  warrants 
of  attachment  against  the  same  defendant 
are  delivered  to  the  sheriff  of  the  same 
county,  to  be  executed,  their  respective  pref- 
erences, and  the  rules,  where  a  levy,  or  a 
levy  and  sale,  have  been  made  under  a 
junior  warrant,  are  the  same,  as  where  two 
or  more  executions,  against  the  property  of 
the  same  defendant,  are'  delivered  to  the 
sheriff  of  the  same  county,  to  be  executed." 
Section  687.  "Where  two  or  more  executions 
against  property  are  issued,  out  of  the  same 
or  different  courts  of  record,  against  the 
same  judgment  debtor,  the  one  first  deliver- 
ed, to  an  officer,  to  be  executed,  has  prefer^ 
ence,  notwithstanding  that  a  levy  Is  first 
made,   by   virtue   of   an   execution   subse- 


quently delivered;  but  If  a  levy  upon  and 
sale  of  personal  property  has  been  made, 
by  virtue  of  the  Junior  execution  before  an 
actual  levy,  by  virtue  of  the  senior  execu- 
tion, the  same  property  sliall  not  be  levied 
upon  or  sold,  by  virtue  of  the  latter."  Sec- 
tion 140C.  "Where  there '  are  one  or  more 
executions,  and  one  or  more  warrants  of  at- 
tachment, against  the  property  of  the  same 
person,  the  rule  prescribed  in  the  last  sec- 
tion prevails.  In  determining  the  preferences 
of  the  executions  or  warrants  of  attachment; 
the  defendant  In  the  warrants  of  attach- 
ment being,  for  that  purpose,  regarded  as  a 
Judgment  debtor."  Section  1407.  These  pro- 
visions were  considered  In  the  case  of  Fach 
V.  GUbert,  124  N.  Y.  612,  27  N.  B.  391,  la 
which  it  was  held  that,  where  the  levy  had 
been  made  by  virtue  of  a  Junior  attachment, 
it  inured  to  the  benefit  of  the  Judgment  cred- 
itor whose  attachment  was  first  delivered  to 
the  sheriff.  As  it  appears  to  us,  that  case 
disposes  of  the  question  under  consideration. 
It  is  true,  it  is  distinguishable  from  thla  in 
the  fact  that  no  levy  had  been  made  upon 
the  senior  attachment,  and  in  this  case  .  a 
partial  but  insufficient  levy  had  been  made 
upon  the  plaintiff's  -  attachment  We  can, 
however,  discover  no  distinguishing  features 
as  to  the  legal  a^ect  of  the  two  cases.  The 
language  of  the  provisions  of  the  Code  is 
clear  and  unequivocal.  It  admits  of  but  one 
Interpretation.  That  has  been  fully  express- 
ed in  the  case  referred  to.  The  policy  of 
the  law  Is  to  give  the  creditor  the  preference; 
to  which  his  diligence  entitles  him.  While 
an  attachment  may  not  become  a  lien  upon 
the  personal  property  of  the  defendant  un- 
til actual  levy,  as  soon  as  levy  Is  made  the 
lien  attaches,  and,  under  the  provisions  of 
the  Code,  it  inures  to  the  benefit  of  the  at- 
taching creditors  In  the  order  of  their  prior- 
ity, which  is  determined  by  the  order  of  the 
delivery  of  the  attachments  to  the  sheriff. 
The  sheriff  is  given  no  option  in  the  matter. 
If  the  respondent's  contention  Is  correct,  a 
sheriff  may  make  a  levy  of  the  senior  at- 
tachment upon  property  of  but  little  or 
trifling  value,  and  then  reserve  the  remain- 
der and  the  substantial  part  of  the  proper- 
ty of  the  defendant  to  apply  in  his  discretioo 
upon  Junior  attachments,  thus  giving  the 
last  attaching  creditor  a  preference  over  the 
first..  This  would  be  in  violation  of  the  leg- 
islative will  and  intent,  and  ought  not  to  be 
permitted.  The  failure  of  the  sheriff  to  levy 
upon  sufficient  property  to  satisfy  the  plain- 
tiff's execution  leaves  the  plaintiff,  as  to 
the  deficiency,  in  the  same  position  as  If  no 
levy  had  been  made,  and,  to  the  extent  of 
such  deficiency,  he  has  a  right  to  demand  of' 
the  junior  attaching  creditors  the  priority 
which  the  Code  has  given  him.  The  order 
appealed  from  should  be  reversed,,  and  the 
motion  granted,  with  costs -in  all  tbi  courts.' 
All  concur,  except  VANN,  J.,  not  sitting. 
Order  reversed. 
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FEOFLB   ex   reL   SMITH   r.   BOARD    OF 
SUPRS  OF  ST.  LAWRENCE  COUNTY. 

(Court  of  Appeals  of  New  York.    Jan.  14, 

1896.) 

^.A^UAMUB— Admissions  — Division  of  Cocnties 

INTO  Assembly  Districts— Disohetion  of  Su- 

FBRVisoHs  — Difference  in  Popl'latios. 

1.  The  petitioner,  by  moving  for  a  peremp- 
tory writ  of  mandamus  without  taking  issue  on 
the  facts  alleged  by  the  defendant  in  reply  to 
the  moving  papers,  must  be  taken  to  have  ad-  . 
mitted  them. 

2.  Const.  1894,  art.  3,  g  5,  relative  to  the 
division  of  counties  into  assembly  districts,  pro- 
vides that  each  district  shall  be  as  nearly  equal 
in  population  as  may  be,  of  convenient  and 
contiguous  territory,  in  as  compact  form  as 
practicable;  that  no  district  shall  contain  a 
greater  excess  in.  population  over  an  adjoining 
district  in  the  seme  senate  district  than  the 
population  of  a  town  or  block  therein  adjoin- 
ing such  assembly  district;  that  towns  or 
blocks  which,  from  their  location,  may  be  in- 
cluded in  either  of  two  districts,  shall  be  so 
placed  as  to  make  said  districts  most  nearly 
equal  in  population.  Held,  that  though  there 
was  a  difference  in  population  between  two  dis- 
tricts, as  divided,  of  716,  and  there  were  two 
towns  on  the  dividing  line  which,  if  respectively 
transposed,  would  reduce  the  difference  to  144, 
the  board  of  supervisors  had  discretion  to  place 
said  towns  so  as  not  to  disturb  their  natural 
business  and  political  affiliations  and  convenien- 
ces of  communication  with  cities  in  which  polit- 
ical conventions  were  held.  Andrews,  C.  J., 
dissenting.    36  N.  Y.  Supp.  40,  reversed. 

Appeal  from  supreme  court,  general  term, 
Third  department. 

In  the  matter  of  the  application  of  George 
Smith  for  a  writ  of  mandamus  to  compel  a 
board  of  snpervisorB  of  St.  Lawrence  coun- 
ty to  reconvene  and  redlvide  said  county  in- 
to two  assembly  districts.  From  an  order 
of  the  general  term,  reversing  an  order  of 
the  special  term,  and  setting  aside  a  divi- 
sion of  said  county,  aftd  awarding  a  per- 
emptory writ  (36  N.  Y.  Supp.  40),  defendant 
appeals.    Reversed. 

John  C.  Keeler.  John  M.  Kellogg,  an£ 
Thomas  Spratt,  for  appellant  Vasco  P.  Ab- 
bott, for  respondent 

BARTLETT,  J.  The  petitioner,  by  moving 
for  a  peremptory  writ  of  mandamus  with- 
out taking  issue  on  the  facts  alleged  by  the 
appellant  iu  reply  to  the  moving  papers, 
must  be  taken  to  have  admitted  them.  Peo- 
ple V.  Cromwell,  102  N.  Y.  481,  7  N.  B.  413; 
People  V.  Richards,  99  N.  Y.  630,  1  N.  E. 
258;  People  v.  Supervisors  of  Westchester 
<3o.,  73  N.  Y.  173,  175;  People  v.  Supervisors 
of  Greene  Co..  64  N.  Y.  600. 

This  appeal  involves  the  construction  of 
certain  provisions  in  article  3,  }  5,  Const. 
1894.  Under  the  constitution  of  1S46  the 
county  of  St  Lawrence  was  entitled  to  three 
assetablymen,  under  the  apportionment  of 
1892  to  one,  and  under  the  present  constitu- 
tion, two.  The  section  under  consideration 
required  the  board  of  supervisors  to  meet  on 
the  second  Tuesday  of  June,  1895,  and  divide 
the  county  into  two  assembly  districts.  Th<> 
section  further  provides  that  each  district 


shall  be  as  nearly  equal  in  number  of  In- 
habitants, excluding  aliens,  as  may  be,  of 
convenient  and  contiguous  territory,  in  as 
compact  form-as  pract'^nble;  that  no  town 
or  block  in  a  city,  incl0w.~a  by  streets  or  pub- 
lic ways,  shall  be  divided  iu  the  formation 
of  assembly  districts,  nor  shall  any  district 
contain  a  greater  excess  In  population  over 
an  adjoining  district  in  the  same  senate  dis- 
trict than  the  population  of  a  town  or  block 
therein  adjoining  such  assembly  district; 
that  towns  or  blocks  which,  from  their  loca- 
tion, may  be  Included  in  either  of  two  dis- 
tricts, sliall  be  so  placed  as  to  make  said 
.districts  most  nearly  equal  in  number  of  in- 
habitants, excluding  aliens.  In  obedience  to 
these  mandates  of  the  constltntion,  tbe  board 
of  supervisors  met  as  required,  and  divided 
the  31  towns  of  the  county  of  St  Lawrence 
into  2  assembly  districts.  The  total  popu- 
lation of  the  county  is  80,64&  The  First  dis- 
trict contains  40,682,  and  the  Second  district 
39,966;  thus  making  a  dilTerence  of  716  in 
favor  of  tlie  First  district  The  petitioner 
claims  that  the  board  of  supervisors  violated 
the  constltntion  in  that  they  did  not  make 
the  new  assembly  districts  as  nearly  equal 
in  number  of  inhabitants  as  might  be,  and 
also  tliat  they  did  not  observe  the  provision 
that  towns  which,  from  their  Ipcation,  may 
be  included  in  either  of  two  districts,  shall 
be  so  placed  as  to  make. them  most  nearly 
equal  in  numt)er  of  inhabitanta 

The  petitioner  further  urges  that  the  towns 
of  Madrid  and  Hermon,  being  on  the  divid- 
ing line  between  the  two  districts,  their  posi- 
tion in  the  apportionment  should  be  revers- 
ed; that  the  town  of  Madrid,  with  a  popu- 
lation of  1,752,  should  be  taken  from  the 
First  district  and  placed  iu  the  Second;  and 
that  the  town  of  Hermon,  with  a  population 
of  1,466,  should  be  taken  from  the  Second 
district  and  placed  in  the  First,  thereby 
making  a  gain  of  572  nearer  equality,  so  that 
the  difference  between  the  two  districts 
'would  be  reduced  from  716  to  144.  In  order 
to  maintain  this  position  the  petitioner  con- 
tends that  the  provision  of  the  constitution 
requiring  towns  which,  from  their  location, 
may  be  included  in  either  of  two  districts, 
to  be  so  placed  as  to  make  said  districts  most 
nearly  equal  in  number  of  inhabitants,  ia 
mandatory,  and  cannot  be  read  and  con- 
strued in  connection  with  the  other  provi- 
sions of  section  S.  The  learned  general  term 
were  of  opinion  that  this  position  was  cor- 
rect, and  that  the  board  of  supervisors  had 
no  discretion  in  the  premises,  but  tbat  it 
was  their  plain  duty  to  have  changed  tite- 
pcsltlon  of  the  towns  of  Madrid  and  Her- 
mon in  the  apportionment  so  as  to  have  ac- 
complished the  result  Indicated,  or  to  have 
secured  it  In  some  one  of  several  other  ways 
possible.  We  are  of  opinion  that  this  con- 
struction Is  erroneous,  and  that  the  section 
in  question  must  be  read  so  as  to  give  force 
and  effect  to  all  of  its  provisions.  It  is- 
doubtless  true  that  the  constitutional  con- 
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veotlon  of  1894  Intended  ta  curtail  the  dis- 
cretion vested  in  boards  of  supervisors  in 
laying  out  assembly  districts,  but  It  Is  equal- 
ly clear  that  they  did  not  Intend  to  entirely 
deprive  them  of  it.  The  evil  sought  to  be 
remedied  by  the  new  constitution  was  to  pre- 
vent those  gross  discrepancies  in  apportion- 
ment and  representation  that  had  long  been 
a  public  scandal  and  a  reproach  to  the  good 
name  of  the  state.  This  result  was  largely 
accomplished  by  the  provision  that  no  dis- 
trict should  contain  a  greater  excess  in  pop- 
ulation over  an  adjoining  district  in  the  same 
senate  district  than  the  population  of  a  town 
tberetn  adjoining  such  assembly  district. 
This  provision  Is  strictly  mandatory,  and 
clearly  indicates  the  limits  within  which  the 
supervisors  were  entitled  to  exercise  their 
discretion.  This  is  rendered  clear  by  the 
other  provisions  of  the  section  to  the  effect 
that  the  districts  shall  be  as  nearly  equal  in 
dumber  of  Inhabitants  as  may  be,  and  that 
they  shall  be  of  convenient  and  contiguous 
territory,  In  as  compact  form  as  practicable. 
These  qualifying  words  indicate  the  clear 
intention  of  the  framers  of  the  constitution 
to  permit  the  exercise  of  a  reasonable  and 
honest  discretion  on  the  part  of  the  super- 
visors, provided  that  in  no  case  should  there 
be  a  greater  excess  in  population  over  an  ad- 
Joining  district  in  the  same  senate  district 
than  the  population  of  a  town  therein  ad- 
Joining  such  assembly  district  In  the  exer- 
cise of  this  discretion  they  are  to  lay  out  the 
districts  80  as  to  be  of  convenient  and  con- 
tiguous territory,  in  as  compact  form  as 
practicable. 

It  is  insisted  on  behalf  of  the  board  of  8u> 
pervisors  that  they  have  honestly  and  wise- 
ly exercised  this  discretion  in  the  present  in- 
stance, and  have  constituted  the  two  assem- 
bly districts  of  convenient  and  contiguous  tel:- 
ritory,  making  them  as  compact  as  possible, 
in  view  of  the  fact  that  nearly  one-third  of 
the  county  of  St  Lawrence  Is  covered  by  the 
primeval  forest  They  further  state  that  to 
transpose  the  towns  of  Madrid  and  Hermon 
as  suggested  would  be  to  the  very  great  in- 
convenience of  the  inhabitants  of  both;  that 
the  town  of  Madrid  has  nearly  all  of  its  nat- 
ural business  and  political  affiliations  with 
the  city  of  Ogdensburg,  which  is  in  the  First 
assembly  district;  that  the  town  originally 
extended  to  the  St  Lawrence  river,  thus  af- 
fording to  the  inhabitants  access  to  ~JDe  city 
of  Ogdensburg  during  seven  months  of  the 
year,  and  it  is  now  separated  from  the  river 
for  but  a  short  distance  from  its  northerly 
line  by  the  town  of  Waddlng^ton  in  the  First 
assembly  district  the  latter  town  having  been 
created  from  the  original  town  of  Madrid,^ 
and  naturally  the  interests  of  Madrid  and' 
Waddington  from  early  associations  are  al- 
most as  common  as  though  they  constituted 
one  town.  It  also  appears  that  the  town  of 
Madrid  Is  Intersected  by  the  Ogdensburg  and 
I^ake  Cbamplain  division  of  the  Central  Ver- 
mont Railroad;  that  direct  and  easy  commn- 
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nicatton^dsts  from  the  town  of  fi£adrld  to  the 
city  of  Ogdensburg,  in  the  First  assembly  dis- 
trict; that  the  town  has  no  convenient  railway 
communication  with  the  center  of  the  Second 
assembly  district  or  with  any  town  In  which 
political  conventions  in  that  district  are  liable 
to  be  held.  They  further  show  that  the  town 
of  Hermon,  in  the  Second  district  is  not  sit- 
uated on  the  line  of  any  railway,  but  is  with- 
in three-quarters  of  an  hour  by  carriage  of  the 
village  of  Canton,  which  is  the  county  seat  of 
the  county,  and  at  wtilch  village  for  many 
years  the  political  conventions  of  both  par- 
ties have  been  held,  and  where  the  board  of 
supervisors  meets;  that  the  town  of  Hermon 
is  situated  far  more  conveniently  and  con- 
tiguously, in  a  territorial  way,  to  the  town  of 
Canton  (which  was  tdaced  In  the  Second  as- 
sembly district),  than  to  the  center  Of  the 
First  assembly  district  of  ttae  county,  or  in 
fact  to  any  town  of  the  First  assembly  dis- 
trict It  is  further  made  to  appear  by  tha 
board  of  supervisors  that  they  toolE  into  con- 
sideratian  the  modes  of  access  tlirough  tha 
different  towns  in  each  of  the  districts,  both 
of  the  public  highways  and  of  the  lines  of 
railroad  and  water  communication;  that  In 
considering  the  subject  of  compactness  they 
liad  to  deal  with  the  situation  of  the  local 
territoiy  of  the  county  of  St  Lawrence,  which 
is  the  largest  in  area  of  any  county  in  the 
state,  and  some  parts  of  which  are  sparely 
settled,  and  so  enabled  the  inhabitants  of  the 
entire  county  to  meet  in  their  political  con- 
ventions and  electoral  primaries  as  to  make 
the  exercise  of  the  duties  and  privileges  of  a 
citiaen  voter  as  little  onerous  as  possible. 

We  think  the  board  of  snpervisors  have 
lawfully  and  Judldoualy  exercised  the  dis- 
cretion vested  in  them  by  the  constitution, 
and  have  furnished  us  with  good  and  suffi- 
cient reasons  for  the  slight  difference  in  the 
number  of  inhabitants  between  the  two  dis- 
tricts. It  Is  qalte  impossible  that  the  carving 
oat  of  these  districts  with  a  due  regard  to 
convenience,  contiguity,  and  compactness 
could  be  accomplished  in  a  satisfactory  man- 
ner except  by  a  board  of  officers  thoroughly 
familiar  with  the  territory,  and  having  an  in- 
timate knowledge  of  its  towns,  topography, 
and  means  of  communication  by  land  and  wa- 
ter. We  should  not  feel  Justified  in  interfer- 
ing unless  convinced  that  there  had  been  a 
clear  abuse  of  discretion.  It  is  admitted  by 
the  petitioner  that  the  board  of  supervisors 
acted  honestly  and  in  good  faith.  It  has  al- 
ready been  pointed  out  that  within  crataln 
circumscribed  limits  discretion  is  to  be  exer- 
cised, as  appears  by  the  provisions  that  the 
districts  are  to  l)e  as  nearly  equal  in  number 
of  Inhabitants  as  may  be,  and  composed  of 
convenient  and  contiguous  territory,  in  as 
compact  form  as  practicable.  The  existence 
of  discretion  in  the  board  of  supervisors  is 
further  evidenced  by  the  provision  that  towns 
or  blocks  "which  from  their  location"  may  be 
Included  in  either  of  two  districts  shall  be  so 
plarad  as  to  make  said  districts  most  nearly 
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equal  in  nnmber  of  Inhabitants.  The  words 
"wliich  from  their  location"  disclose  the 
manifest  intent  to  vest  in  the  board  discre- 
tion to  determine  whether  the  location  of  a 
town  is  such  as  to  justify  placing  It  in  a  dis- 
trict that  will  more  nearly  secure  numerical 
equality,  or  whether  the  demands  of  con- 
venience, contiguity,  and  compactness  require 
a  reasonable  departure  from  an  equal  division 
of  the  number  of  inhabitauts  between  two 
districts.  It  is  a  familiar  rule  of  construc- 
tion that  a  statute  should  be  construed  so  as 
to  give  effect,,  if  possible,  to  all  of  its  pro- 
visions, but  in  interpreting  the  constitution 
the  role  is  more  rigidly  applied,  and  the 
fundamental  law,  as  solemnly  expressed  in  a 
written  Instrument,  is  to  be  considered  as  a 
whole,  complete  in  itself,  and  force  and  effect 
must  be  given  to  every  provision  contained 
in  it  Newell  t.  People,  7  N.  Y.  9;  People  v. 
Bathbone,  145  N.  Y.  440.  40  N.  B.  385.  The 
construction  we  have  placed  upon  the  section 
under  consideration  gives  force  and  effect  to 
all  of  its  provisions,  while  the  opposite  view 
would  deprive  the  board  of  supervisors  of 
their  very  limited  discretion,  and  reduce  them 
to  mere  ministerial  officers,  whose  one  duty 
wonid  be  to  secure  the  nearest  approach  to 
numerical  equality  between  the  districts  with- 
out regard  to  convenience,  contiguity,  or  com- 
pactness. We  feel  assured  that  the  people 
of  the  state  can  never  again  be  subjected  to 
those  Inequalities  of  apportionment  and  rep. 
resentatlon  which  gave  rise  to  some  of  the 
present  coostitutional  provisions,  so  long  as 
the  maximum  excess  in  the  population  of  a 
district  is  limited  by  mandatory  provision  to 
the  population  of  a  town  adjoining  such  as- 
sembly district,  and  the  discretion  exercised 
within  that  narrow  limit  is  subject  to  the  su- 
pervision of  the  courts.  Each  caae  must  be 
decided  on  its  peculiar  facts,  and  the  courts 
can  be  relied  upon  at  all  times  to  enforce  the 
constitution  in  its  letter  and  spirit.  The  or- 
der appealed  from  should  be  reversed,  and 
the  order  of  special  term  affirmed,  without 
costs  to  either  party.  All  concur,  except 
ANDREWS,  O.  J.,  who  dissents  on  the 
groimd  that  mere  convenience  in  attending 
political  conventions,  and  the  other  circum- 
stances relied  upon  in  this  case,  did  not  jus- 
tify the  board  of  supervisors  in  disregarding 
the  mandatory  provision  that  towns  or  blocks 
which,  from  their  location,  may  be  included 
in  either  of  two  districts,  shall  be  so  placed 
as  to  malce  said  district  most  nearly  equal  in' 
number  of  inhabitants,  excluding  aliens. 
VANN,  J.,  not  sitting.    Ordered  accordingly. 

(53  Ohio  St  512) 

BURDGB  v.  STATE. 
(Supreme  Court  of  Ohio.  Nov.  28,  1895.) 
FoROBRT  OF  Note— Power  op  Attormet  to  Con- 
fess Judgment  Attached  —  Indictment  — Db- 
eCRiPTios  OF  Note  — Confessions  OF  Defend- 
ant OrPBRBD  IK  EVIDBNOB  —  QCBSTIOKS  VOB 
JOBT. 

1..  In  an  indictment  for  forgery  o£  a  propi- 
IsBory  note,  the  omission,  in  setting  it  out'  ac- 


cording to  its  "purport  and  value"  (Rev.  St.  $ 
7218),  of  a  power  of  attorney^  to  confess  judg- 
ment, attached  to  the  note,  is  not  a  variance 
material  to  the  merits  of  tne  case,  nor  preju- 
dicial to  the  defendant,  and,  therefore,  not  a 
ground  of  acquittal.    Id.  §  7216. 

2.  Where  a  party  is  indicted  for  the  forgery 
of  a  note,  evidence  that  the  defendant  released 
a  judgment  he  had  tal;en  on  the  note,  without 
consideration,  after  being  charged  with  the 
forgery,  is  competent  on  the  question  of  his 
guilt. 

3.  Where  confessions  of  the  defendant  are 
offered  in  evidence  on  a  eriminal  prosecution, 
and  it  Is  claimed  that  they  were  not  voluntary, 
the  preliminary  proof  as  to  whether  they  were 
obtamed  by  the  influence  of  hope  or  fear  may, 
if  the  evidence  is  conflicting,  be  submitted  by 
the  court  to  the  jury^  under  instructions  to  dis- 
regard the  evidence,  if  satisfied  that  the  confes- 
sions were  involuntary. 

(Syllabus  by  the  Court.) 

Error  to  coiut  of  common  pleas,  Marlon 
county. 

Marshall  S.  Bnrdge  was  convicted  of  for- 
gery, and  brings  error.   Affirmed. 

J.  F.  McNeal  &  Son  and  T.  E.  Powell,  for 
plaintiff  in  error.  Grant  E.  Mouser,  for  the 
State. 

MINSHALL,  C.  J.  The  plalnUff  In  error, 
Marshall  S.  Burdge,  was,  on  the  charge  of 
forgery,  indicted  by  the  grand  Jury  of  Ma- 
rlon county,  and  tried,  convicted,  and  sen- 
tenced to  imprisonment  in  the  penitentiary. 
He  claims  that  various  errors  to  his  preju- 
dice were  committed  in  the  trial  of  the  case 
by  the  court  below,  and  aslu  that  the  con- 
viction and  sentence  be  reversed,  and  a  new 
trial  awarded  him. 

The  principal  assignment  of  error  relied  on 
is  that  there  is  a  variance  between  the  in- 
dictment and  the  evidence  offered  in  sup- 
port of  it  The  indictment  charged  that  he 
did  falsely  make,  alter,  and  forge  a  certain 
promissoi?  note  for  the  payment  of  money 
"of  the  purport  and  value"  as  follows:  "$3,- 
100.00.  Lu  Rue,  O.,  August  21,  1886.  Eleven 
mouths  after  date,  for  value  received,  we 
jointly  and  severally  promise  to  pay  M.  S. 
Burdge,  on  order,  thirty-one  hundred  dol- 
lars, with  interest  payable  annually  at  the 
rate  of  8  per  cent,  per  annum  from  date  un- 
til paid.  E.  Gillespie."  The  instrument  of- 
fered in  evidence  was  a  promissory  note  for 
the  payment  of  mouey,  not  only  of  the  pur- 
port and  vaiue  of  that  set  forth  in  tlte  in- 
dictment, but  identical  with  it  in  all  respects, 
except  that  it  had  thereto  attached  a  poweir 
of  attorney,  in  the  usual  form,  to  confess 
Judgment  upon  it;  and  there  were  also  in- 
dorsed, on  the  back  of  it,  certain  payments 
pf  interest  amounting  to  about  $500.  The 
note  and  power  of  attorney  were  over  the 
same  signature.  The  rules  as  to  a  variance 
between  an  indictment  and  the  proof  otter- 
ed to  support  it  have  been  much  relaxed  by 
statute,  not  only  in  this  state,  but  elsewhere. 
In  the  first  place,  it  Is  no  longer  necessary 
to  set  forth  the  instrument  alleged  to  have 
been  forged  with  literal  accuracy.  It  is  suf- 
ficient if  it  be  set  forth  according  to  its 
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"purport  and  value."  Rev.  St  (  7218.  The 
word  "value,"  aa  here  used,  does  not  mean 
its  value  In  money  as  between  the  parties, 
but  its  value  or  effect  in  law,  as  a  legal  in- 
Btmment  Chidester  v.  State,  25  Ohio  St. 
439.  The  rules  of  the  common  law  as  to  the 
effect  of  a  variance  seemed  rather  to  facil- 
itate the  escape  of  the  guilty  than  to  protect 
the  Innocent  as  they  were  designed  to  do. 
Hence  it  is  now  provided  by  statute,  among 
other  things,  that  when,  on  the  trial  of  an 
Indictment,  there  appears  a  variance  be- 
tween the  Indictment  and-  the  evidence  "in 
the  name  or  description  of  any  matter  or 
thing  therein  named  or  described,  such  va- 
riance shall  not  be  deemed  ground  for  an 
acquittal  of  the  defendant,  unless  the  court 
before  which  the  trial  is  had  find  that  such 
variance  Is  material  to  the  merits  of  the 
case,  or  may  be  prejudicial  to  the  defend- 
ant" This  preserves  to  the  defendant  all 
that  he  is  entitled  to  on  the  ground  of  a 
variance,  withont  in  any  way  Imperiling  the 
rights  of  the  innocent  The  court  must  de- 
termine. In  the  first  instance,  whether  the 
variance.  It  there  Is  one,  is  material  to  the 
merits  of  the  case,  or  may  be  prejudicial  to 
the  defendant  We  must  presume  that  the 
court  did  so,  and  held  the  variance,  if  one, 
to  be  neither  material  to  the  merits  nor 
prejudicial  to  the  defendant.  In  admitting 
the  instrument  in  evidence.  It  1^  true  that 
its  action  in  this  regard  may  be  reviewed 
on  error.  Lytle  v.  State,  31  Ohio  St  196. 
But,  as  to  a  variance.  It  may  be  well  ques- 
tioned whether,  by  the  rules  of  the  common 
law,  there  was  any  shown  between  the  in- 
dictment and  the  proof.  The  instrument 
averred  to  have  been  forged  was  a  promis- 
sory note  for  the  payment  of  money.  The 
instrument  offered  and  received  in  evidence 
was  such  an  instrument,  and  as  to  It  there 
was  no  variance.  The  fact  that  It  had  a 
power  of  attorney  attached  did  not  affect 
Its  value  as  a  promissory  note;  nor  did  the 
fact  that  there  were  payments  indorsed  on  It 
affect  Its  legal  value  or  effect  in  this  re- 
gard. Osbom  V.  Hawley,  19  Ohio  St  130; 
Wilson  V.  People,  5  Parker,  Cr.  E.  17a  AU 
that  can  be  claimed  is  that  on  the  eame  pa- 
per and  under  the  same  signature,  there 
were  two  instruments,— one  a  promissory 
note,  and  the  other  a  power  of  attorney, — 
lx)th  distinct  in  character,  and  as  much  so 
as  If  they  had  been  on  separate  pieces  of  pa- 
per. The  forgery  was  of  the  promissory 
note,  and  not  of  the  power  of  attorney;  and 
as,  in  this  case,  the  forgery  consisted  in  the 
alteration  of  a  valid  note,  without  any  altera- 
tion by  the  forger  in  the  power  of  attorney, 
it  would  seem  that  the  Indictment  conform- 
ed to  the  facts  as  developed  by  the  proof, 
and  Is  open  to  no  objection  on  the  ground  of 
a  variance,  if  we  were  to  apply  the  stricter 
rules  that  formerly  prevailed.  East  P.  0. 
025. 

But  if  It  were  otherwise,  still  was  there 
any  abuse  of  Its  discretion  by  the  court,  in 


admitting  the  instrument  In  evidence?  Thi? 
must  depend  on  whether  it  was  material  to 
the  merits  of  the  case,  or  prejudicial  to  the 
rights  of  the  defendant  A  variance  could 
only  be  material  to  th&  merits  where  the  In- 
strument offered  in  evidence  tended  to  prove 
a  different  subject  of  forgery.  So  that  the 
ODly  question  that  remains  on  this  point  is 
whether  it  would  In  any  way  prejudice  the 
defendant  And  we  do  not  see  how  this  could 
be  the  case  unless,  as  claimed,  it  would  im- 
pair the  rights  of  the  defendant  to  plead  a 
former  conviction.  If  he  should  be  Indicted 
again  for  the  same  offense.  This  claim,  we 
think,  cannot  be  maintained.  If,  as  shown, 
the  instrument  offered  in  evidence  was  not 
a  variance  from  the  indictment  and  therefore 
sufflcloit  to  support  It  the  record  of  the  con- 
viction on  that  indictment  would  certainly  be 
sufficient  to  support  a  plea  of  former  convic- 
tion in  a  prosecution  on  a  second  indictment 
setting  forth  the  instrument  forged  to  be  of 
the  same  purport  and  value  as  that  contained 
In  the  record  of  the  conviction  on  the  first 
indictment  And  if,  in  the  second  indict- 
ment the  Instrument  should  be  set  forth 
with  the  power  of  attorney  attached  and  the 
payments  indorsed  on  the  back,  and  a  ques- 
tion were  made  as  to  the  identity  of  the  for- 
mer conviction  with  the  latter  prosecution, 
the  doubt  could  be  removed  by  parol  evidence 
that  the  instrument  offered  on  the  former 
trial  is  identical  with  that  offered  in  support 
of  the  plea;  it  being  well  settled  that  parol 
evidence  is  competent  for  such  purpose.  Beg. 
.V.  Bhrd,  2  Eng.  Law  &  £q.  439;  BIsh.  Cr. 
Froc.  S  816;  State  v.  Maxwell,  51  Iowa,  314, 
1  N.  W.  666;  Dunn  v.  State,  70  Ind.  47; 
Walter  v.  State,  106  Ind.  589,  593,  5  N.  E. 
735;  3  Rice,  Ev.  615. 

2.  It  Is  also  claimed  that  the  court  erred 
in  the  admission  of  certain  testimony.  The 
defendant  below  took  judgment  on  the  note 
for  the  amount  due,  under  the  power  of  at- 
torney. In  the  court  of  common  pleas  of 
Lawrence  county.  After  the  commencement 
of  the  prosecution  he  executed  a  release  and 
satisfaction  of  the  judgment.  The  state  of- 
fered evidence  of  these  facts,  and  that  the 
satisfaction  was  entered  without  any  consid- 
eration. Objection  was  made,  which  was 
overruled,  and  exception  taken.  The  defend- 
ant then  offered  evidence  to  show  that  the  re- 
lease was  not  a  voluntary  act  on  his  part; 
that  it  was  obtained  from  him,  during  the 
pendency  of  the  criminal  prosecution,  by  rep- 
resentations and  statements  as  tg  what  the 
consequences  would  be  if  he  did  not  execute 
it,  and  tliat  the  prosecution  would  be  dropped 
If  he  did.  He  was  not  in  custody  at  the  time^ 
and  the  i>erson  obtaining  the  release  had  no 
control  over  his  person  or  the  prosecution. 
The  court  left  the  matter  to  the  Jury,  with 
the  Instraction  that  "if  it  appear  by  the  evi- 
dence that  the  defendant  released  and  de- 
clared satisfied  said  Judgment,  and  was  in- 
duced to  do  so  by  threats  of  criminal  prosecu- 
tion, or  by  promises  to  withhold  crloiinal 
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prosecntion  against  blm,  sneh  act.  If  tlnu 
done  under  the  Influence  of  hope  or  fear,  can- 
not be  conaida-ed  by  the  jury  for  any  pur- 
I)ose  whatever."  If  tjie  release  was  a  vol- 
untary act,  the  fact  that  it  was  without  con- 
sideration was  competent  evidence  In  thi> 
case.  Judgments  for  such  amounts  are  not 
ordinarily  released  without  consideration. 
The  release,  in  connection  with  the  facts  in 
the  case,  tended  to  show  a  consciousneBS  that 
the  Judgment  was  wrong,  and  that  the  dan- 
ger of  a  conviction  of  forgery  might  be 
avoided  by  its  release.  The  claim  of  the 
plaintiff  In  error,  however,  is  that  the  dr- 
cumstance  under  which  the  release  was  ob- 
tained was  a  matter  of  preliminary  proof  to 
be  determined  by  the  court,  and  should  not 
have  been  admitted  in  evidence  until  it  had 
determined  whether  the  release  was  the  vol- 
untary act  of  the  defendant.  The  general 
rule  is  that  matters  preliminary  to  the  admis- 
sion of  evidence  should  be  determined  by  the 
court;  but  when  the  court  is  In  doubt  about 
the  matter,  It  may  submit  the  questions 
arising  upon  the  proof  to  the  jury,  under  In- 
struction to  make  no  use  of  the  evidence  un- 
less satisfied  by  the  preliminary  proof  that  It 
is  competent,  as  done  in  this  caSe.  Thus,  in 
Tnrpin  v.  State,  19  Ohio  St.  540,  which  arose 
on  an  indictment  for  forgery,  the  court,  be- 
ing uncertain,  left  to  the  jury  the  question 
whether  there  was  a  variance  between  the 
name  to  the  instrument  as  laid  In  the  indict- 
ment and  that  to  the  instriiment  offered  In 
evidence,  and  this  court  sustained  the  ruling. 
The  ruling  made  In  the  case  Just  dted  is . 
quite  general  in  practice;  and  has  frequent- 
ly been  applied  where  confessions  of  a  de- 
fendant are  offered  in  evidence  against  him 
on  a  criminal  charge,  and  there  is  a  conflict 
'  In  the  evidence  as  to  whether  they  were  vol- 
untary or  not  See  opinion  by  Morton,  J., 
In  Com.  V.  Piper,  120  Mass.  185,  188;  and 
also  Underh.  Bv.  §  89,  and  authorities  cited. 

We  have  examined  all  the  assignments,  and 
find  no  error  in  the  record  for  which  the 
Judgment  should  be  reversed.  Judgment  af- 
firmed. 


(S3  Ohio -St.  670) 

CINCINNATI  ST.  BY.  CO.  et  al.  v. 
MUBRAY'S  ADM'X. 

(Supreme  Court  of  Ohio.    Dec.  17, 1805.) 

Stb^m  and  Street  Railroads— Crossixos—Neo- 

lioencs— actiok  pok  death— qtjes- 

Tios  FOR  Court. 

1.  The  act  of  May  4,  1801  (88  Ohio  Laws, 
582),  provides,  in  substance,  that  before  a  street 
car  shall  cross  over  a  railroad  track  at  grade 
the  street  car  shall  stop  not  less  than  10  nor 
more  than  50  feet  from  the  railroad  track,  and 
some  employ^  of  the  street-railway  company 
shall  go  ahead  of  the  car,  and  ascertain  if  the 
way  is  clear  and  free  from  danger  for  the  pas* 
sage  of  such  car;  and  said  car  shall  not  proceed 
to  cross  until  signaled  go  to  do  by  such  em- 
ploye, or  said  way  is  clear  for  the  passage  over 
said  track.  In  the  absence  of  extraordinary  cir- 
cumstances, it  is  negligence  to  cause  such  street 
car  to  cross  such  railroad  track  without  stop- 


ping the  car  and  going  ahead  as  reqoiretf  by  this 
statute. 

2.  Whether  or  not  snch  violation  of  said 
statute  could  be  justified  or  excused  by  any 
circumstances  whatever,  quaere. 

3.  In  an  action  for  damages,  to  make  snch 
negligence  actionable,  it  mast  appear  that  in- 
Jury  was  directly  cau.sed  thereby. 

4.  In  a  trial  of  an  action  for  damages  in 
such  case  it  is  proper  for  the  court  to  instruct 
the  jury  that  snch  failure  to  stop  the  car  and 
go  ahead,  as  required  by  said  statute,  consti- 
tutes negligence;  and,  if  the  evidence  tends  to 
prove  that  such  negligence  was  the  direct  cause 
of  the  injury,  the  case  should  be  submitted  to 
the  jury.  Whether  the  evidence  does  or  does 
not  so  tend  is  a  question  of  law  for  the  court. 

5.  If  there  is  only  one  employe  operating 
sneh  street  car,  it  is  nis  duty  to  stop  the  car, 
and  go  ahead,  and  ascertain  if  the  way  is  clear 
and  free  from  danger,  and  if  be  finds  the  way 
clear  for  the  passage  over  the  track  he  may 
cross  over  with  his  car  without  signaling  to  any 
one;  but,  if  there  are  two  or  more  employte 
operating  such  cat,  snch  signal  is  required  be- 
fore crossing. 

6.  Such  stopping,  going  ahead,  and  signal- 
ing are  required  at  crossings  having  gates  and 
a  watchman,  the  same  as  at  other  crossings. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  Alta  6.  Murray,  adminlstratrlJC 
of  John  L.  Murray,  deceased,  against  the  Cin- 
cinnati Street-Railway  Company  and  the  Bal- 
timore &  Ohio  Southwestern  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff, 
which  was  affirmed  on  error  to  the  circuit 
court,  and  defendants  bring  error.    Affirmed. 

This  action  was  brought  in  the  superior 
court  of  Cincinnati  by  Alta  G.  Murray,  ad- 
ministratrix of  the  estate  of  John  L.  Murray, 
deceased,  against  the  Cincinnati  Street-Rail- 
way Company  and  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company,  under  sec- 
tions 6134,  6135,  Rev.  St.,  seeking  to  recover 
the  pecuniary  injury  resulting  from  his  death 
by  the  alleged  negligence  of  said  two  compa- 
nies. The  Injury  occurred  on  October  4, 
1892,  at  a  point  where  Harrison  avenue.  In 
the  city  of  Cincinnati,  crosses  the  double 
tracks  of  the  railroad.  The  avenue  is  trav- 
eled and  thronged  with  persons,  vehicles,  and 
street  cars,  and  crosses  the  railroad  at  grade. 
The  railroad  has  a  double  track,  and  oper.ites 
sidings  and  yard  tracks  In  the  immediate 
vicinity  of  the  crossing,  and  75  regular  trains 
pass  over  this  crossing  every  day,  besides 
many  switch  trains,  so  that  the  crossing  is 
regarded  as  dangerous.  The  railroad  com- 
pany had  gates  at  the  crossing,  and  a  watch- 
man to  lower  and  raise  the  same,  so  as  to 
prevent  accidents  at  the  crossing.  The  street 
car  upon  which  Mr.  Murray,  who  bad  paid 
his  fare,  was  a  passenger,  approached  the 
crossing  from  the  east,  after  dark  in  the  even- 
ing. A  train  of  cars  was  standing  on  the 
east  side  track  of  the  railroad,  near  the  north 
line  of  the  avenue,  and  extending  some  dis- 
tance north,  80  as  to  obstruct  the  view  of  the 
main  track  from  persons  on  the  avenue  east 
of  the  railroad.  As  the  car  approached  the 
railroad  crossing,  the  driver  of  the  car  check- 
ed his  horses,  and  brought  his  car  nearly  to 
a  stop,  something  less  than  50  feet  from  the 
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railroad,  and  the  conductor  of  the  street  car 
was  about  to  step  from  tbe  car,  and  go  for- 
ward to  see  wbetber  It  was  safe  (or  tbe  street 
car  to  cross,  when  the  watchman  In  charge 
of  the  gates  called  to  the  employte  In  charge 
of  the  street  car  to  "come  ahead"  or  "come 
on."  The  gates  at  this  time  were  In  an  up- 
right position,  Indicating  that  It  was  safe  to 
cross  the  railroad  tracks;  and  the  watchman 
who  gave  the  signal  to  "come  ahead"  was  at 
the  same  time  sonncUng  the  gong  signal 
which  was  attached  to  the  gates,  and  was  so 
sounding  for  the  purpose  either  of  Indicating 
to  persons  about  to  cross  that  they  should 
oroes  promptly,  and  that  It  was  safe  to  do  so, 
or  to  warn  them  that  a  train  was  coming, 
and  not  to  attempt  to  cross,  tbe  evidence  on 
this  point  being  conflicting.  The  driver  and 
conductor  of  the  street  car  listened,  and  heard 
no  sound  of  a  locomotive  bell  or  whistle  or 
other  sounds  of  an  approaching  train,  and 
their  view  of  the  main  track  was  obstructed 
by  the  oars  upon  the  side  track.  Thereupon 
tbe  conductor  resumed  his  place  on  the  rear 
platform  of  his  car,  and  the  driver,  In  pur- 
suance of  the  invitation  and  signal  from  tbe 
watchman  to  "come  ahead,"  started  the 
street  car,  and  attempted  to  cross  the  rail- 
road tracks.  When  the  street  car  was  partly 
across  the  railroad  tracks,  and  It  was  too  late 
to  avoid  a  collision  by  stopping  the  street 
car,  a  "cut  of  cattle  cars,"  composed  of  two 
or  three  box  cars,  loaded  with  live  stock,  and 
being  pushed  by  an  engine  from  hehlnd, 
came  down  the'  west-  track  of  the  railroad, 
running  at  the  rate  of  ao  or  25  miles  an  hour, 
and,  blowing  no  whistle,  ringing  no  bell,  and 
displaying  no  signal  light,  approached  tbe 
crossing.  The  driver  of  tbe  street  car  then 
made  evety  effort  to  get  his  car  across  the 
tracks,  and  avoid  a  collision,  but  the  railway 
train  struck  the  rear  platform  of  the  street 
car,  after  the  whole  of  said  car,  except  the 
rear  platform,  had  passed  over  the  crossing, 
and  thereby  Mr.  Murray  received  injuries 
from  which  he  shortly  thereafter  died.  The 
case  was  tried  to  a  Jury,  and  verdict  ren- 
dered against  both  defendants.  A  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled, and  Judgment  entered  on  the  verdict. 
On  petition  in  error  to  tbe  circuit  court, 
which  then  had  Jurisdiction, '  the  Judgment 
was  affirmed.  Thereupon  the  case  was 
brought  here  by  petition  in  error  on  part  of 
the  street-railway  comitany,  and  by  cross  pe- 
tition on  part  of  the  railroad  company. 

J.  W.  Warrington  and  E.  W.  Klttredge,  for 
plaintiffs  In  error.  Bateman  &  Harper  and 
Harmon,  Colston,  Goldsmith  &  Hoadly,  for 
defendant  In  error. 

BUREET,  J.,  (after  stating  tbe  facts).  The 
errors  assigned  and  relied  upon  arise  upon 
the  charge  of  the  court  to  the  Jury  as  given, 
and  refusal  to  charge  as  requested.  The 
general  charge  as  to  the  liability  of  the  street- 
railway  company,  in  so  fu  as  the  points 


made  in  argument  are  concerned,  Is  embraced 
in  the  following:  "The  Cincinnati  Street- 
Ballway  Company,  at  the  time  and  place 
mentioned,  through  Its  agents  or  servants; 
was  bound  to  exercise  the  highest  degree  of 
eare  which  prudent  men  are  accustomed  to 
employ  under  similar  drcnmstancee,  and  to 
the  end  that  the  passenger  might  be  safely 
carried  to  the  <end  of  his  Journey,  however, 
without  being  an  insurer  of  the  safety  of  the 
passengOT,  for  tliat  the  company  did  not  un- 
dertake to  da  Mor  does  it,  under  the  law, 
stand  aa  an  insurer  of  the  safety  of  the  pas- 
senger. If  the  Jury  And  fMm  the  evidence 
that  the  defendant  the  street-railway  com- 
pany is  a  common  carrier  of  passengers,  and 
ttiat  on  the  4th  day  of  October,  1892,  thei 
plalntlfTs  intestate  was  a  passenger  on  the 
car  of  the  defendant,  and  having  paid  his 
Care,  It  was  the  duty  of  the  said  defendant 
to  carry  him  safely  to  the  point  of  his  des- 
tination without  Injury;  and  when  it  is 
shown  that  the  defendant  failed  to  carry  the 
plaintiff's  intestate  safely  to  the  place  of  bis 
destination,  the  failure  puts  tbe  d^endant 
prima  fade  or  affirmatively  in  the  wrong, 
and  the  butd«i  of  proof  devolves  upon  the 
defendant  to  show  that  the  injury  was  the 
result  of  another  Independent  and  interven- 
.  ing  cause,  and  that  the  injury  might  not  have 
been  prevented  by  the  exercise  of  that  high 
degree  of  care  to  which  we  have  alluded,  and 
which  prudent  men  are  accustomed  to  employ 
under  similar  circumstances.  The  laws  of 
OIilo  make  it  the  duty  of  a  street-railway  com- 
pany to  cause  their  cars  to  come  to  a  full 
stop  not  nearer  than  ten  nor  further  than 
fifty  feet  from  the  tracks  of  a  steam  railway 
at  a  crossing,  before  proceeding  to  cross;  to 
cause  some  person  In  its  employ  to  go  ahead 
of  the  car,  and  ascertain  if  the  way  is  clear 
and  free  from  danger  for  the  passage  of  such 
street  car,  and  not  to  proceed  to  cross  until 
such  action  has  been  taken  by  such  persons 
so  employed,  and  the  way  is  clear  for  their 
passage  over  the  satd  tracks.  If  yon  find 
that  the  death  of  the  plaintUTs  Intestate  re- 
sulted from  tbe  omissloa  of  such  duty,  or 
could  have  been  avoided  by  the  observation 
of  said  duty,  you  may  consider  it  as  the  act 
df  nejdigence  on  the  part  of  the  railway  com- 
pany, because  of  the  Invitation  of  the  steam 
railway  to  come  across,  they  should  look  and 
see  that  the  way  was  clear,  that  does  not  re- 
lieve tbe  street-railway  company  from  its 
duty  to  Its  passengers  as  I  have  described." 
The  plaintiff  In  error  excepted  to  the  last  of 
the  above  propositions  of  the  general  charge. 
'Xhe  court  also  charged  the  Jury  that  both' 
railroad  and  street  railway  might  be  found 
guilty  of  the  wrongful  acts  causing  the  in- 
Jury,  If  both  were  concurrent  in  pcdnt  of  time 
and  fact,  and  the  wrongful  act  of  each  was 
the  direct  and  proximate  cause  of  the  injury. 
At  request  of  plaintiff  t>elow,  the  court  gave 
fhe  following  special  charges,  to  which  plain- 
tiff In  error  excepted:  "(1)  The  statute  of 
Ohio  made  it  the  duty  of  the  ClBdnnatl 
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Street-Rallway  Company  to  canse  its  car  to 
come  to  a  full  stop  not  nearer  tban  ten  feet 
nor  further  than  fifty  feet  from  the  crossing, 
and  before  proceeding  to  cross  said  steam- 
railway  tracks  to  cause  some  person  in  its 
employ  to  go  ahead  of  said  car,  and  ascertain 
if  the  way  was  clear  and  free  from  danger 
for  the  passage  of  said  street  car,  and  not  to 
proceed  to  cross  imtii  signaled  so  to  do  by 
Bach  person  so  employed,  as  aforesaid,  or  said 
way  was  clear  for  their  passage  over  said 
tracks;  and  I  charge  you  that  the  omission 
of  such  duty  is  negligence  on  the  part  of  said 
defendant,  which  will  render  it  liable  in  dam- 
ages, if  you  find  that  the  death  of  the  de- 
cedent resulted  from  such  omission,  or  could 
have  been  avoided  by  the  observance  of  this 
duty.  (2)  So  far  as  the  street-railway  com- 
pany Is  concerned,  the  fact,  if  you  shall  find 
it  BO  to  be,  that  the  gateman  neglected  to  let 
down  the  gates,  or  invited  the  street-car 
driver  to  come  ahead,  does  not  excuse  the 
cominny  from  its  failure  to  send  a  person  in 
Its  employ  forward  to  examine  the  track,  and 
to  stop  until  such  person  shall  have  notified 
them  to  proceed." 

The  street-railway  company  then  requested 
the  following  five  special  charges,  which  the 
court  refused  to  give,  and  exceptions  were 
duly  taken:  "(1)  If  you  find  ttiat  the  defend- 
ant steam-railway  company,  in  obedience  to 
an  ordinance  of  Cincinnati,  had  been,  and  at 
the  time  of  the  accident  wa^,  maintaining 
gates  with  a  watchman  at  the  crossing  in 
question,  then  I  charge  you  that  the  em- 
ployto  of  the  defendant  street-railway  com- 
pany were  not  required  at  the  same  time  and 
crossing  first  to  stop  the  street  car,  and  then 
go  forward  to  look  for  the  approach  of  steam 
trains,  but  that  such  employes  had  the  right 
to  rely  on  the  watchman  with  the  gates  of 
the  Bteam-railway  company.  (2)  If  yon  find 
that,  as  the  car  of  the  street-railway  compa- 
ny approached  the  steam  tracks  in  question, 
the  gateman  of  the  defendant  steam-railway 
company  kept  his  gates  open,  and  by  the  use 
of  his  gong  and  oral  invitation  indicated  to 
the  driver  of  the  street  car  that  it  was  safe 
to  and  he  should  drive  across  the  tracks, 
and  that  the  street-railway  employes,  while 
In  the  exercise  of  their  senses  of  sight  and 
hearing,  did  not  know  of  such  an  approach 
of  a  traip  as  to  make  it  unsafe  to  cross  the 
tracks,  tiien  I  charge  you-  that  the  street- 
railway  employes  were  excused  from  stop- 
ping their  car,  or  going  forward  in  advance 
of  the  car  to  examine  for  approaching  trains, 
and  that  they  were  justified  in  accepting 
such  Invitation  of  the  gateman,  and  attempt- 
ing to  cross  the  tracks.  (3)  If  the  Jury  find 
from  the  evidence  that  the  gates  established 
at  the  steam-railroad  crossing  were  open  at 
the  time  the  street  car  approached  the  cross- 
ing, the  open  gates  were  an  affirmative  and 
explicit  declaration  thai  it  was  safe  to  cross, 
and  that  no  train  or  locomotive  was  ap* 
proaching  the  crossing  near  enough  to  make 
It  uiusafe  for  the  employes  of  the  street-ndl- 


way  company  to  act  upon  the  Invitation  to 
cross;  and  if  you  find  that  the  employes  of 
the  street-railway  company,  in  the  use  of 
their  senses  of  sight  and  hearing,  did  not 
know  of  the  approach  o<  a  train,  and  were 
not  otherwise  warned  or  advised  of  its  near 
approach  so  as  to  make  it  unsafe  to  cross, 
they  were  not  guilty  of  negligence  in  acting 
upon  the  invitation  extended  to  them  by  the 
open  gates.  (4)  If  you  find  that  Harrison  ave> 
nue  and  the  steam-railroad  track  at  the  point 
where  this  collision  occurred  was  a  crossing 
much  used  both  by  the  steam  railroad  and 
the  street  railroad  and  the  traveling  public 
generally,  and  the  number  of  trains  using  the 
steam  road  and  others  using  public  convey- 
ances and  traveling  along  the  street  made  it 
necessary  and  highly  important  for  safety  Id 
crossing  that  persons  driving  wagons  and 
public  conveyances  should  cross  over  prompt- 
ly and  quickly,  so  that  the  passage  of  steam- 
railroad  trains  and  of  persons  desiring  to  use 
the  street  crossing  should  not  be  unduly  de- 
layed and  hindered,  and  in  order  to  avoid 
this  you  should  find  that  it  was  necessary 
for  the  defendant's  street  car  to  cross  over 
promptly  and  speedily,  then  I  charge  yon 
that  unless  the  employte  of  the  defendant 
street-railway  company  were  made  aware,  or 
by  the  exercise  of  their  senses  of  sight  ancf 
hearing  could  have  ascertained,  that  a  train 
was  approaching  before  they  went  upon  the 
crossing,  so  near  as  to  make  It  unsafe  to 
cross,  you  may  find  that  they,  were  not  negli- 
gent in  acting  upon  the  invitation  presented 
by  the  open  gates,  or  such  other  invitation, 
if  you  find  any  was  given,  by  the  employ^ 
of  the  steam  railroad  in  charge  of  the  gate. 
(5)  If  the  Jury  find  that  the  defendant  street- 
railway  company's  car  was  slowed  up  as 
it  approached  the  tracks  of  the  defendant 
B.  &  O.  S.  W.  Hallway  Co.,  on  Harrison  ave- 
nue, and  that  thereupon,  and  before  the 
street  car  reached  the  side  track  of  the  steam 
railroad,  the  gateman  of  the  steam-railroad 
company  personally  called  to  the  employes 
in  charge  of  the  street  car  to  'come  ahead,' 
or  called  to  them  In  any  other  words  to  that 
effect,  and  in  response  to  which  the  street 
car  went  ahead,  then  I  charge  you  that  there^ 
can  be  no  recovery  against  the  street-rail- 
way company." 

SecUon  2  of  the  act  of  May  4, 1891  (88  Ohio 
Laws),  provides  as  follows:  "Whenever  the 
tracks  of  any  street  railroads  in  this  state 
cross  the  tracks  of  any  steam  railway  at 
grade,  the  street  railway  company  operating 
said  line  of  cars  shall  cause  their  street  cars 
to  come  to  a  full  stop  not  nearer  than  ten 
feet  nor  further  than  fifty  feet  from  the 
crossing,  and  before  proceeding  to  cross  said 
steam  railway  tracks,  shall  cause  some  per- 
son in  their  employ  to  go  ahead  of  said  car 
or  cars,  and  ascertain  if  the  way  Is  clear 
and  free  from-  danger  for  the  i>assage  of  said 
street  cars,  and  said  street  railroad  cars  shall 
not  proceed  to  cross  until  signaled  so  to  do 
by  such  person  ao  eaaployed  as  aforesaid,  or 
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■said  way  Is  clear  for  their  passage  over  said 
tracks."  The  penalty  for  a  violation  of  this 
tsectlon  Is  $100,  toeether  with  liability  in 
-damages  to  the  party  injured,  on  part  of 
both  the  street-railway  company  and  its  em- 
ploy&  On  part  of  the  street  railway  it  is 
contended  that  the  above  statute  should  be 
read  in  pari  materia  with  that  section  of  the 
railroad  statute  requiring  gates  aud  a  watch- 
man to  be  maintained  at  dangerous  cross- 
ings, and  that  when  the  gates  are  open,  and 
«uch  watchman  is  at  his  post,  and  signals 
the  street  car  to  come  on  and  cross,  the  em- 
ploj68  of  the  street  railway  are  thereby  re- 
lieved and  excused  from  stopping  the  car 
and  going  forward  to  ascertain  whether  the 
crossing  is  clear  and  free  from  danger.  Wo 
.  do  not  agree  with  this  view.  The  watchman 
is  placed  at  bis  post  to  prevent  accidents  and 
Injuries  at  the  crossing,  and  be  and  the  rail- 
road company  are  chargeable  only  with  or 
dlnary  care,  while  the  street-railway  com* 
pany  is  a  carrier  of  passengers,  and  as  such 
is  chargeable  with  a  much  higher  degree  of 
care.  The  street-railway  statute  is  for  the 
protection  of  the  lives  of  its  passengers,  and 
in  addition  Is  highly  penal  in  its  provisions, 
and  by  its  terms  makes  no  exception  of 
crossings  where  there  are  gates  and  a  watch- 
man. It  is  therefore  clear  that  the  car  must 
stop,  and  the  employ^  go  forward,  whether 
there  are  gates  and  a  watchman  or  not 

It  Is  also  contoided  on  part  of  the  street-rall- 
-way  company  that  the  court  erred  in  its 
general  charge,  and  in  the  special  charge,  in 
which  the  court  called  the  attention  of  the 
Jury  to  the  above  statute,  and  the  duty  there- 
by Imposed  of  stopping  the  car,  and  going 
forward  to  see  that  the  crossing  is  clear,  and 
then  added:  "If  you  find  that  the  death  of 
the  plaintiff's  Intestate  resulted  from  the 
omission  of  such  duty,  or  could  have  beer< 
Avoided  by  the  observation  of  said  duty,  you 
may  consider  it  as  the  act  of  negligence  on 
the  part  of  the  railway  company,  because  of 
the  invitation  of  the  steam  railway  to  come 
across,  they  should  look  and  see  that  the 
way  was  clear,  that  does  not  relieve  the 
street-railway  company  from  its  duty  to  its 
passengers  as  I  have  described."  The  case 
was  argued,  both  on  brief  and  orally,  as  If 
the  court  had  charged  that  the  mere  failure 
to  stop  the  car  and  failure  to  go  forward 
to  see  that  the  crossing  was  clear  constitut- 
ed per  se  such  actionable  negligence  as  to 
w^arrant  a  recovery;  and  it  is  strongly  urged 
that  the  question  as  to  whether  such  fallnie 
to  stop  the  car  and  go  forward  was  or  was 
not  negligence  on  part  of  the  street-railway 
<!ompauy  should  have  been  submitted  to  the 
Jury.  Fonr  of  the  five  requests  to  charge 
are  also  in  line  with  this  theory.  But  an  ex- 
amination of  the  above  pan.  of  the  genera! 
charge  shows  that  the  court  only  decided 
that  in  this  case  it  was  negligence  to  fail  to 
stop  the  car  and  go  forward,  anh  then  as  u» 
whether  or  not  the  injury  was  caused  by 
4rach  negligence  was  submitted  to  the  Jury. 


The  language  of  the  court  Is,  "If  yon  find 
that  death  resulted  from  the  omission  of 
such  duty,  or  could  have  been  avoided  by 
the  observation  of  such  duty."  This  clearly 
leaves  to  the  Jury  the  iinestion  as  to  wheth- 
er or  not  the  injury  was  caused  by  the  neg- 
ligence of  not  stopping  the  car,  and  not  go- 
ing forward  as  required  by  statute.  TVue, 
the  effect  of  the  charge  was  that  the  failure 
to  stop  the  car  and  go  forward  was  negli- 
gence. The  charge  in  that  regard  was  strict- 
ly correct  The  statute  requires  that  the  car 
stop,  and  that  an  employe  go  forward  and 
ascertain  if  the  way  is  clear,  and  a  failure 
to  obey  the  statute  In  this  regard  Is  neg- 
ligence; but  in  an  action  for  damages,  and 
not  for  penalty,  it  is  not  actionable  negli- 
gence, because)  to  make  such  negligence  ac- 
tionable, some  injury  must  have  been  direct- 
ly caused  thereby.  In  such  case,  if  there  is 
nothing  which  in  law  tends  to  Justify  or  ex- 
cuse such  negligence.  It  is  not  only  the  right, 
but  the  duty,  of  the  trial  Judge  to  say  to 
the  Jury  that  such  omission  is  negligence, 
and  then,  if  the  evidence  tends  to  prove  that 
such  negligence  was  the  direct  or  proximate 
cause  of  the  injury,  to  submit  that  question 
to  the  Jury.  If  the  evidence  .does  not  so  tend, 
a  verdict  should  be  directed  for  the  defend- 
ant Whether  or  not  the  evidence  so  tends. 
Is  a  question  of  law  for  the  court  and  not 
«f  t&ct  for  the  Jury.  It  may  well  be  doubt- 
ed whether,  under  any  circumstances,  the 
street-railway  company  would  be  Justified  or 
excused  for  violating  the  statute,  but  that 
question  is  not  necessarily  Involved  in  this 
case,  as  the  facts  shown  at  the  trial  did  not 
even  tend  towards  an  excuse  or  Justification. 

The  trial  court  in  this  case  said  to  the  Jury 
that  if  they  found  that  death  resulted  from 
the  omission  of  such  duty,  or  could  have 
been  aroided  by  the  observation  of'  such  du- 
ty, the  street-railway  company  would  be  lia- 
ble. The  true  test  in  such  case  Is  that  the 
injury  resulted  directly  from  the  negligence 
complained  of,  or  was  directly  or  proximate- 
ly caused  thereby;  but  in  the  absence  of  a 
request  to  make  the  charge  more  specific  in 
that  regard,  we  cannot  say  that  the  street- 
railway  company  was  prejudiced  by  the 
charge  as  given.  It  is  urged  that  this  fail- 
ure of  duty  on  part  of  the  street-railway  com- 
pany was  not  averred  in  the  petition,  and 
that  therefore.  It  cannot  be  relied  upon  as 
a  ground  of  recovery.  Railroad  Co.  v.  Whit- 
acre,  35  Ohio  St  629.  The  statute  prescribes 
the  care  to  be  taken  by  the  street-railway 
company  at  a  crossing,  and  the  terms  of  the 
statute  need  not  be  pleaded,  but  in  this  case 
they  were  pleaded,  and  were,  on  motion,  very 
properly  stricken  out  The  petition  avers 
that  "the  said  street-railway  company,  with- 
out exercising  any  care  on  its  part  negil- 
jgently  and  carelessly  caused  said  car  on 
which  said  decedent  was  riding  to  be  drawn 
across  said  steam-railroad'  tracks."  If  It 
drove  on  without  exercising  any  care.  It  cer- 
tainly did  mot  stop  its  car  nor  go  forward. 
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because  that  would  have  bees  exercising 
some  care,— In  fact,  such  care  as  tlie  statute 
requires.  Tbe  averment  of  no  care  is  broad 
and  sweeping,  and  perhaps  Indefinite  and  un- 
certain, but  ali  tills  might  have  be^n  cored 
by  motion. 

It  Is  also  urged  that  it  is  not  always  nec- 
essary to  stop  tbe  street  car  and  go  forward 
when  a  railroad  crossing  is  reached,  and  tbat 
the  la.8t  sentence  of  the  section  shows  tbat 
if  the  track  is  clear  the  car  may  proceed 
without  stopping,  and  without  any  one  going 
forward.  The  section  of  the  statute  in  ques- 
tion,, after  providing  for  the  stopping  of  the 
street  car  and  an  empIoy6  going  forward  to 
ascertain  that  the  way  is  clear  and  free 
from  danger,  provides  as  follows:  "And  said 
street  railroad  cars  shall  not  proceed  to  cross 
until  signaled  so  to  do  by  such  person  so 
employed  as  aforesaid,  or  said  way  is  de^r 
for  their  passage  over  said  tracks."  In  many 
cities  there  is  .but  one  employ^  on  a  street 
car,  and  while  he  Is  bound  to  stop  bis  car 
and  go  forward  and  ascertain  if  the  way  Is 
clear  and  free  from  danger,  he  cannot  well 
signal  to  himself  to  proceed,  and  in  such  case 
he  shall  not  proceed  to  cross  witb  his  car 
"until  said  way  is  clear  for  their  passage 
over  said  tracks."  This  last  sentence  Is 
clearly  applicable  only  to  cases  where,  after 
one  goes  forward,  there  is  no  one  left  in 
charge  of  the  car  to  whom  a  signal  can  be 
given.  But  this  does-  not  excuse  the  em- 
pIoy£  from  stopping  his  car  and  going  for- 
ward and  ascertaining  whether  the  way  is 
clear  and  free  from  danger. 

The  railroad  company,  in  its  brief,  asks  a 
reversal  of  the  Judgment  against  it  only  in 
case  the  Judgment  against  the  street-railway 
company  should  be  reversed,  but  in  oral  ar- 
gument it  is  urged  that  the  Judgment  agaiiiBt 
the  railroad  company  should  be  reversed  and 
that  against  the  street-railway  company  af- 
firmed. We  find  no  error  in  the  record  prej- 
udicial to  either  company,  and  therefore  the 
Judgment  against  both  companies  is  affirm- 
ed. 

059  ni.  188) 

LOVBLL  et  aL   v.   SNT  ISLAND   LEVBIB 

DRAINAGE  DIST.i 

(Supreme  Court  of  Illinoia.    Oct  14,  1895.) 

DB4INA0B— Additional  Amesshsnts  —  Fboobbd- 
INOS  —  Itemized  Statehbnt  or  Prior  Asssaa- 

MBNTg— EVIDESOB— BCUOBK  OF  PkOOB— RSS  Jp- 

siCATA — Costs. 

1.  Levee  Act  May  29,  1879,  as  amended  by 
Laws  1886,  p.  108,  proTides  that  BBsessments 
may  be  levied  on  land  in  any  levee  district 
when  it  appears  to  the  court  that  previous 
assessments  have  been  exi>ended  or  are  inade- 
quate, or  when  it  becomes  necessary  for  the 
construction  of  additional  work  or  to  complete 
work  already  commenced  under  the  order  ot 
the  court,  on  the  petition  of  the  commissioners, 
accompanied  by  an  Itemized  statement  by  tbe 
commissioners,  under  oath,  showing  tbe  moneys 
received  by  the  district  and  the  manner  in  which 

1  Beheaiing  denied  January  16,  1886. 


they  have  been  expended,  etc.  Beld,  that  tbe 
supreme  court  conid  not  say  that  the  county 
court  erred  in  holdinj;  that  a  report  filed  as  an 
exhibit  with  a  petition  by  the  district  commis- 
sioners for  an  additional  assessment  was  snch 
an  itemized  statement  of  uccount,  and  that  the 
manner  in  which  the  moneys  received  by  'Jie 
district  from  previous  assessments  had  been 
expended  was  sufficiently  sliown  to  fully  ad- 
vise it  in  tbe  premises,  though  the  report  might 
have  been  more  specific, 

2.  Levee  Act  May  29,  1879,  as  amended  by 
Laws  1885,  p.  108,  provides  that  in  cases  of 
ordinary  and  additional  assessments  a  jury 
shall  be  sworn  to  assess  both  damages  and 
benefits;  that  in  case  damages  are  allowed  to, 
and  benefits  assessed  against,  tbe  same  land, 

I  any  balance  shall  b^  carried  forward  to  a  sep- 
arate column  for  damages  or  beuefits  as  the 
case  may  be;  that  in  no  case  shall  land  be  as- 
sessed for  benefits  in  a  greater  amount  than 
its  proportionate  share  of  the  estimated  cost 
of  the  work  and  expenses  af  tbe  proceeding;- 
that  on  appeal  to  the  county  court,  m  case  the 
assessments  of  damages  or  benefits  shall  be 
changed,  the  conrt  shall  canse  the  assessment 
roll  to  be  amended  to  conform  thereto.  Beli 
that,  on  appeal  to  the  county  court  by  landown- 
ers in  proceedings  for  an  additional  assess- 
ment, it  was  not  error  to  exclude  as  evidence 
the  petition  and  exhibits  connected  witb  the 
original  assessment  in  the  district  the  only 
question  being  whether  or  not  the  additional 
assessment  was,  in  respect  to  any  of  the  ob- 
jectors' lands,  more  than  they  would  be  bene- 
fited, or  more  than  the  proportionate  share  of 
such  several  tracts  in  the  estimated  cost  of  the 
proposed  work  and  expenses. 

3.  Nor  was  it  error  in  such  case  to  exclude 
as  evidence  a  petition  on  which  a  previous  ad- 
ditional assessment  was  baaed,  and  the  orders 
of  the  connty  conrt  in  the  matter  of  consolidated 
appeals  by  the  same  objectors  from  assessments 
on  the  same  lands,  such  orderx  showing  that 
tbe  assessments  were  changed  on  appeal,  and 
the  assessment  roll  amended,  and  that  snch 
lands  were  entirely  released. 

4.  The  doctrine  of  res  judicata  does  not 
apply  to  proceedings  for  the  levy  of  an  a'ldi- 
tionil  assessment  under  Levee  Act  Ifay  28, 
1879,  as  amended  by  Laws  1885,  p.  108*  be- 
cause of  the  original  assessment  or  prior  ad- 
ditional assessments  on  the  same  lands. 

6.  In  proceedings  for  the  levy  of  additional 
assessments  under  Levee  Act  May  29,  1879,  as 
amended  by  Laws  1885,  p.  108,  it  is  not  error 
to  admit  in  evidence  the  assessment  rolls  of  a 
prior  special  assessment. 

6.  In  proceedings  for  a  special  assessment 
for  building  a  levee,  under  Levee  Act  May  29, 
1879,  as  amended  by  Laws  1885,  p.  lUS,  to  pro- 
vide for  the  construction  of  ditches,  levees, 
etc.,  for  sanitary  and  other  purposes,  evid«icb 
is  admissible  to  show  that  the  lands  were  health- 
ier by  the  building  of  the  levee. 

7.  In  a  proceeding  for  the  levy  of  an  ad- 
ditional assessment,  under  Levee  Act  May  29, 
1879,  as  amended  by  Laws  1885,  p.  IDS,  it  ap- 
peared that  in  a  proceeding  for  a  prior  addi- 
tional assessment  certain  lands  were  allowed 
for  all  damages  caused  by  prior  assessments 
and  improvements.  Held,  that  it  was  not  er- 
ror to  admit  evidence  that  there  was  nothing 
connected  with  the  proposed  additional  im- 
proremeat  that  would  cause  greater  damage  to 
tbe  same  lands. 

8.  Levee  Act  May  29.  1879.  as  amended  by 
Laws  1885,  p.  108,  provides  that  assessments 
may  be  levied  on  land  in  a  levee  district  when 
previous  assessments  have>  been  expended  or 
are  inadequate,  under  the  order  of  the  court 
on  petition  of  the  district  commissioners:  that 
a  jury  shall  be  sworn  to  make  an  assessment; 
and  that  on  appeal  to  the  county  court  in 
case  the  assessment  shall  be  changed,  the  conrt 
shall  canse  the  assessment  roll  to  be  amended 
t«  oonfonn  thsreto.    Beld  that,  on  appeal  in  the 
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ooontjr  court,  the  aasecsmeiit  roll  of  the  com- 
mlBslonen  or  Jury  la  prima  fade  evidence  to 
sustaiD  the  asseument,  and  the  burden  la  on 
objectora  to  ahow  that  their  landa  vfonld  not  be 
benefited  to  the  amoonta  aaseased,  or  the 
amounta  aaaeaaed  were  greater  than  their  pro- 
portionate aharea. 

9.  In  auch  case  the  jury  cannot  consider  the 
amount  of  prior  ori^nal  asaeasmenta  levied  on 
the  same  landa  and  confirmed  by  the  court. 

10.  The  Bupreme  co«rt  will  not  disturb  the 
order  of  the  connty  court  apportioning  the 
costs  in  proceedings  to  levy  a  special  assess- 
ment, under  Levee  Act  Mar  29, 1879,  as  amend- 
ed by  Laws  1885,  p.  108,  in  the  abaence  of 
plain  and  palpable  aonae  of  ita  discretion. 

Appeal  from  Pike  connty  court;  Edward 
Doocy,  Jndga 

ABfleBsmant  proceedlnga  Iff  tbe  drainage 
commlBslonerB  of  the  Sny  Island  levee  drain- 
age district.  In  wblcb  Andrew  J.  Lerell  and 
other  landowners  filed  obJectlonB  to  the  as- 
see^ment  roll  made  bj  the  Jnry,  and  appealed 
from  sncb  aaseasment  roll,  as  corrected  and 
confirmed  by  such  jxtry  to  the  county  court, 
where  the  appeals  were  consolidated  under 
the  title  of  the  Sny  Island  levee  drainage  dls- 
tlct  against  Andrew  J.  Lorell  and  othent 
From  a  judgment  ordering  the  assessment  nrtl 
to  be  changed  and  amended  to  conform  to 
the  verdict  of  the  Jnry,  and  approving  and 
confirming  the  same  as  amended,  defendants 
appeal.    Affirmed. 

A.  O.  Crawford,  for  appellants.  Matthews, 
HIgbee  &  Grlgsby,  for  appellee. 

BAKER,  J.  The  original  Bny  Island  levee 
was  constructed  In  the  years  1873, 1874,  and 
1876,  nnder  the  drainage  act  of  1871.  The 
decisions  of  this  court  In  Updike  v.  Wright, 
81  111.  49,  and  other  cases,  resulted  In  an 
amendment  to  the  constitution  which  au- 
thorized the  organization  of  drainage  dis- 
tricts, with  the  power  to  construct  and  main- 
tain levees,  drains,  and  ditches,  and  to  keep 
in  repair  all  drains,  ditches,  and  levees 
theretofore  constructed  under  the  laws  of  the 
state,  by  special  assessments  niton  the  prop- 
erty benefited  thereby-  1  Starr  &  O.  Ann. 
St.  p.  122,  f  81.  And  the  legislature  passed 
an  act,  which  was  approved  and  went  in 
force  May  29,  1879,  to  provide  for  the  con- 
struction, reparation,  and  protection  of 
drains,  ditches,  and  levees,  across  the  lands 
of  others,  for  agricultural,  sanitary,  and  min- 
ing purposes,  and  to  provide  for  the  organi- 
sation of  drainage  districts.  Laws  1879,  p. 
120,  1  Starr  &  G.  Ann.  St  p.  919.  Under  the 
provisions  of  this  act  the  Sny  Island  levee 
drainage  district,  the  appellee  herein,  was 
organized  in  1880.  The  Sny  Island  levee  is 
man  than  62  miles  long,  and  is  intended  to 
reclaim  a  body  of  land  lying  between  the 
east  bank  of  the  Mississippi  river  and  the 
bluffs  in  the  counties  of  Adamst  Pike,  and 
Calhoun.  The  drainage  district  is  from  5 
to  8  miles  wide,  and  contains  about  110,000 
acres  of  land.  In  1880  an  assessment  of 
1100,000  was  levied  on  the  lands  for  the  pnr- 
IMse  of  repairing  and  maintaining  tbe  old 


levee.  In  the  spring  of  1888,  the  levee  broke 
In  24  different  places,  and  inundated  the 
lands  in  the  district,  and  in  the  latter  part  of 
that  year  an  additional  assessment  of  $100,- 
000  was  made.  The  litigation  now  before  us 
arises  out  of  a  petition  of  tbe  commissioneis 
of  the  drainage  district  that  was  filed  in  the 
county  court  of  Pike  county  on  the  30th  day 
of  Jnly,  1892,  asking  for  an  additional  as- 
sessment of  $160,000  to  complete  the  work 
of  raising  and  strengthening  the  levee,  and 
making  it  protec'lve  against  waters  equal  to 
the  high  waters  of  1851,  the  waters  ct  that 
year  being  the  highest  waters  ever  known  In 
the  upi>er  Mississippi  river.  At  the  August 
term,  1892,  of  the  court,  objections  were  fil- 
ed by  some  of  the  property  owners;  but 
these  were  overruled,  and  tLs  court  made  an 
order  that  the  prayer  of  the  petition  be 
granted,  and  that  the  assessment  prayed  for 
be  made  by  a  Jury  of  12  men,  who  should 
make  a  special  assessment  against  the  sev- 
eral tracts  of  land  in  the  district  sufficient  to 
produce  tbe  snm  of  $160,000.  Thereafter,  a 
jury  was  impaneled  and  sworn  as  required 
by  law.  Andrew  J.  Lovell  and  the  other 
landowners  who  are  appellants  herein  duly 
filed  objections  to  the  assessment  roll  that 
was  made  by  tbe  Jury,  and  they  afterwards 
appealed  to  the  county  court  from  said  as- 
sessment roll  as  corrected  and  confirmed  by 
said  jury.  Those  parts  of  the  assessment 
roll  not  appealed  from  were  confirmed  by 
the  court  and  spread  upon  the  recorda  In 
the  connty  court,  the  several  appeals  of  tbe 
landowners  were  consolidated  nnder  the  ti- 
tle of  "Sny  Island  Levee  Drainage  District 
vs.  Andrew  J.  Lovell  et  aL"  Thereafter,  the 
matter  of  the  objections  Involved  In  the  con- 
solidated case  was  tried  before  the  court  and 
a  jury.  The  assessmrait  made  upon  the 
lands  of  the  objectors  by  the  first  Jury 
amounted  in  the  aggregate  to  $8,146.02,  but 
the  jury  before  which  tbe  objections  were 
tried  on  the  appeal  in  the  connty  court  re- 
duced said  aggregate  assessment  to  $1,740.* 
96..  Andrew  J.  Lovell  et  al.  entered  a  mo- 
tion for  a  new  trial,  which  was  overruled 
by  tbe  court,  and  they  took  an  exception. 
The  conrt  thereupon  ordered  the  assessment 
roll  to  be  changed  and  amended  so  as  to  con- 
form to  the  verdict  of  the  jury,  and  «itered 
a  judgment  approving  and  oonfirming  the 
same  as  so  amended;  and  it  furtber  ordwed 
that  the  costs  of  the  proceeding  should  be 
apportioned  as  follows:  That  the  Sny  Is- 
land, levee  drainage  district  should  pay  one- 
fourth  of  all  the  costs  taken  in  the  appeal 
cases,  and  that  the  objectors,  appellants  In 
the  appeals,  should  pay  three-fourths  of  all 
the  costs  Incurred  In  said  appeal  cases,  to  be 
apportioned  among  them  by  the  clerk,  in  the 
manner  directed  in  the  order  made  by  the 
court  This  appeal  from  the  judgment  of 
oonflrmatlon  was  then  taken  by  said  object- 
on. 

It  Is  nrged  by  appellants  that  it  was  error 
for  the  connty  conrt  not  to  sustain  the  ob- 
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jections  filed  by  them  at  the  August  term, 
1S92,  to  the  petition  of  the  commissioners, 
but,  on  the  contrary  thereof,  to  order  an  as- 
sessment made  as  prayed  for.  This  conten- 
tion is  based  on  the  claim  that  the  report 
filed  as  an  exhibit  with  the  said  petition 
nowhere  shows  an  Itemized  account  of  the 
manner  In  which  the  moneys  received  by 
the  district  had  been  expended.  By  section 
37  of  the  drainage  act,  approved  and  In  force 
May  29,  1879,  and  Isnown  as  the  "Eevee 
Act,"  as  amended  In  1885  (Laws  1885,  p. 
108;  3  Starr  &  G.  Ann.  St  p.  422,  par.  C3,  S 
37),  it  Is  provided  that  "assessments  from 
time  to  time  may  be  levied  on  the  land  with> 
in  any  district  when  it  sliall  appear  to  the 
court  that  the  previous  assessment  or  assess- 
ments have  been  expended  or  are  Inade- 
quate to  complete  such  work,  or  are  neces- 
sary for  maintenance  and  repair,  or  when  It 
shall  become  necessary  for  the  construction 
of  any  additional  work,  or  the  completion  of 
any  work  already  commenced  within  any 
drainage  district  to-  insure  the  protection  <^ 
drainage  of  the  lands  In  said  district,  under 
the  order  and  direction  of  the  court,  •  •  • 
on  the  petition  of  the  commissioners,  ac- 
companied by  an  Itemized  statement  of  ac- 
counts made  by  the  commissioners,  under 
oath,  showing  moneys  received  by  the  dis- 
trict and  the  manner  In  which  they  have 
been  expended,  together  with  plats,  profiles 
of  such  additional  -work,  and  estimated  cost 
of  the  same."  It  Is  to  be  borne  In  mind 
that  the  "Itemized  statement"  required  by 
the  statute  was  of  moneys  theretofore  re- 
ceived by  the  district;  that  the  commlsdon- 
ers  could  only  "use  •  •  •  under  the  di- 
rection and  approval  of  the  court";  and  that 
such  statement  was  addressed  to  the  court, 
and  was  intended  for  its  information  In  a 
matter  that  the  statute  submitted  to  its  su- 
pervision, and  In  and  about  the  preliminary 
matter  of  ordering  an  additional  assessment, 
and  was  and  Is  not  Intended  for  the  purpose 
of  affording  Information  or  knowledge  to 
the  Jury.'  The  statement  of  expenditures 
here  made  by  the  commissioners  under  oath 
gave  the  consecutive  numbers  of  the  several 
warrants  paid,  and  the  amounts  of  each  of 
said  warrants,  but  did  not  state  the  names 
of  the  persons  to  whom  the  respective  war- 
rants were  issued  or  paid,  nor  the  considera- 
tion or  claim  for  which  they  were  severally 
Issued.  An  item  Is  a  separate  particular  of 
an  account,  and  to  Itemize  Is  to  state  In 
Items  or  by  particulars.  Here  the  numbers 
of  the  respective  warrants  and  the  amounts 
Included  In  each  of  such  warrants  were  sep- 
arate particulars  of  the  expenditures.  It  is 
manifest  that  ail  the  particulars  that  would 
tend  to  limit  or  make  specific  were  not  given. 
But  the  court  held  that  the  report  filed  as 
an  exhibit  was  an  itemized  statement  of  ac- 
counts, and  that  the  manner  In  which  the 
moneys  received  by  the  district  had  been 
expended  was  suflSciently  shown  to  fully  ad- 
vise It  In  the  premises;  and  we  are  not  pi»i 


pared  to  say  that  it  committed  substantial 
error  In  so  htdding. 

The  court  refused  to  admit  in  evidence  the 
petition  and  exhibits  on  which  the  special 
assessment  of  1880  was  based;  also  the  pe- 
tition on  which  the  special  assessment  ot 
1888  was  based;  and  also  the  orders  of  the 
county  court  of  Pike  county,  made  at  the 
April  term,  1889,  in  the  matter  of  the  ap- 
peals of  the  present  objectors  and  appel- 
lantsfrom  the  assessments  madeon  the  lands 
here  involved  in  said  special  assessment  of 
1888,  the  said  orders  showing  that,  upon  the 
hearing  in  the  county  court  of  said  appeals 
before  the  Judge  without  a  Jury,  the  assess- 
ment was  changed  from  that  made  before 
that  appeal,  and  the  assessment  roll  amend- 
ed, and  the  lands  mentioned  In  said  orders- 
released  from  the  payment  of  any  amount 
whatever.  The  act  provides  (section  37)  that 
in  cases  of  additional  assessments  there  shall 
be  like  proceedings,  as  near  as  may  be,  as  In- 
cases of  origrinal  assessments  of  damages 
and  benefits  under  the  act,  and  that  such  ad- 
ditional assessment  or  assessments,  when- 
made,  shall  have  the  same  force  and  effect* 
and  be  collected  In  the  same  manner  as  orig- 
inal assessments.  In  the  case  of  an  orig- 
inal assessment,  the  Jury  is  sworn  to  make- 
an  assessment  of  both  damages  and  benefits. 
Section  16.  Section  17  provides  that  in  mak- 
ing the  assessment,  in  case  damages  are  al- 
lowed to,  and  benefits  assessed  against,  the 
same  tract  of  land,  the  balance,  if  any,  shall 
be  carried  forward  to  a  separate  column  for 
damages  or  benefits,  as  the  case  may  be. 
Section  18  provides  that  in  no  case  shall  any 
tract  of  .land  be  assessed  for  benefits  In  a 
greater  amount  than  Its  proportionate  share- 
of  the  estimated  cost  of  the  work  and  ex- 
penses of  the  proceeding.  In  the  event  of 
an  appeal  taken  to  the  county  court  under 
the  provisions  of  the  act,  it  Is  provided.  In 
section  24,  that  In  case  the  assessments  or 
damages  or  benefits  shall  be  changed  from 
that  made  by  the  Jury  or  commissioners,  the 
court  shall  cause  the  assessment  roll  to  be- 
amended  to  conform  thereto.  And  section 
39  provides  that  all  damages  over  and  above- 
benefits  to  any  tract  of  land  shall  be  payable 
out  of  the  amount  assessed  against  other 
lands  assessed  for  benefits.  We  are  unable 
to  see  what  possible  bearing  the  petition  and 
exhibits  connected  with  the  assessment  of 
1880  could  have  bad  on  the  questions  that 
the  Jury  In  the  county  court  were  impaneled 
to  try.  It  Is  suggested  that  the  petition  for 
the  organization  of  the  drainage  district  and 
these  other  papers  should  have  been  before- 
the  Jury,  In  order  that  they  might  compre- 
hend the  full  scope  of  the  proceeding.  It 
seems  to  us  that  all  this  would  merely  have 
tended  to  confuse  the  minds  of  the  Jurors. 
The  court  had  already  Judicially  deterniined 
that  a  special  assessment  should  be  made 
upon  the  lands  in  the  district  sufficient  to- 
produce  the  sum  of  $150,000.  The  only  duty 
that  the  Jury  bad  to  perform  was  to  ascer> 
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tain  whether  or  not  the  additional  assess- 
ment at  1892,  already  made,  was,  In  respect 
to  any  of  the  lands  of  aiy  of  the  appellants, 
more  than  such  lands  were  and  would  be 
1)enefited  by  the  expenditure  and  work,  or 
more  than  the  proportionate  shares  of  said 
seyeral  tracts  of  land  in  the  estimated  cost 
•of  the  proposed  work  and  expenses.  It 
-seems  to  be  supposed  that  the  order  or  or- 
ders made  by  the  county  court  In  April,  1889, 
'Changing  and  amending  the  assessment  roll 
■ot  1888,  should  have  been  admitted  In  evi- 
-dence,  and  held  to  be  a  bar  to  any  addi- 
tional assessment  on  the  lands  of  appellants. 
Reading  said  order  or  orders  of  the  county 
•court  in  the  light  of  sections  16,  17,  18,  24, 
37,  and  39  of  the  levee  drainage  act,— and 
which  sections  we  have  already  referred  to,'— 
It  seems  to  ns  that  the  scope  and  effect  of 
-such  order  or  orders  was  wholly  different 
from  what  seems  to  be  supposed.  In  order 
to  produce  the  9100,000  authorized  In  1880 
«u  assessment  was  made,  and  it  included  an 
assessment  of  differing  amounts  on  the  dif- 
ferent tracts  of  land  in  the  district  owned 
tuf  the  several  then  appellants.  The  fact 
that  these  tracts  of  land  would  be  benefited 
In  some  amount  had  been  passed  upon  and 
determined,  so  far  as  the  appeals  were  con- 
•cemed,  In  the  organization  of  the  district 
And  In  the  order  for  the  additional  assess- 
ment of  $100,000.  Gauen  v.  Drainage  Dist 
No.  1,  131  lU.  446,  23  N.  B.  633.  The  ap- 
peals taken  to  the  county  court  were  con- 
8<riidated,  and,  a  Jnry  being  waived,  the  con- 
solidated appeal  case  was  submitted  to  the 
•court  for  decision.  The  court  changed  and 
amended  the  assessment  roll,  and  directed 
that  the  several  amounts  that  had  thereto- 
fore been  assessed  against  the  several  tracts 
'Of  land  Involved  in  the  appeal  should  be  "re- 
leased." This  was  tantamount  to  finding 
that  the  damages,  as  to  each  tract  of  land, 
equaled  the  proportional  benefits  thereto  to 
lie  derived  from  the  expenditure  of  the  $100,- 
OOO.  If  the  court  had  found  that  the  dam- 
ages exceeded  the  benefits  to  be  so  derived, 
then  It  would  have  "carried  forward  the  bal- 
ance .to  a  separate  column  for  damages,"  as 
provided  In  section  17;  such  damages  to  be 
iwld  out  of  the  amounts  assessed  against 
the  other  lands,  as  provided  in  section  39. 
And  each  tract  of  land  could  In  no  case  be 
-assessed  fw  benefits  in  a  greater  amount 
than  Its  proportionate  share  of  the  $100,000 
and  expenses  (section  18);  and  from  the  ben- 
-eflts  so  assessed  against  each  tract  was  to 
be  deducted  the  damages  allowed  to  such 
tnct  (section  17).  The  court,  in  adjusting 
the- assessment  of  $100,000  then  before  It,  so 
Mt  to  make  the  same  just  and  equitable,  de- 
termined that  the  damages  were  a  fair  set- 
-off  as  against  the  benefits,  and  In  compli- 
ance with  the  statilte  (section  24)  It  caused 
the  assessment  roU  to  be  amended  to  con- 
form to  its  findings,  and  struck  out  the 
amounts  appearing  therein  as  benefits,  and 
left -the  several  tracts  of  land  standing  witto- 


out  any  balance  carried  forward  for  either 
benefits'  or  damages.  Where  the  column  in 
an  assessment  for  damages  contains  no  en- 
try of  damages,  it  would  be  presumed  that 
the  column  beaded  "Benefits"  shows  benefits 
In  excess  of  damages.  Huston  v.  Clark,  112  111. 
344. .  And  the  use,  in  section  17  ot  the  statute, 
Of  the  expression  "If  any,"  clearly  indicates 
that  It  Is  contemplated  by  the  statute  that 
there  are  or  may  be  cases  of  an  equality  of 
benefit  and  damages.  From  the  fact  that 
the  damages  to  the  lands  of  appellants,  by 
reason  of  back  water,  filling  up  of  water 
courses,  etc.,  would  equal  their  proportional 
part  of  the  benefits  that  would  accrue  from 
the  expenditure  of  $100,000  excluding  the 
water  of  the  Mississippi  river.  It  does  not 
follow  that  the  expenditure  of  an  additional 
$150,000,  to  put  the  levee  above  the  high- 
watw  mark  of  1851,  and  strengthen  it,  would 
be  of  no  benefit  to  such  lands  over  and  above 
damages.  We  think  there  was  no  error  In 
refusing  to  admit  the  proffered  evidence. 

And  that  which  we  have  said  shows  that  It 
was  not  error  to  refuse  to  give  to  the  jury 
the  first  and  second  of  the  instructions  asked 
by  appellants,  which  are  based  upon  the  doc- 
trine of  res  judicata,  a  doctrine  that  has  ho 
application  to  the  matter  of  this  additional 
assessment  of  $150,000.  Nor  was  It  error,  as 
seems  to  be  supposed,  for  the  court  to  allow 
the  special  assessment  rolls  of  1880  and  1888 
to  be  introduced  in  evidence.  In  making  a 
second  or  third  assessment,  the  previous  as- 
sessments should  be  considered,  and  in  no 
case  should  the  aggregate  amount  of  all  ex- 
ceed the  benefits  to  the  lands  assessed.  Com- 
missioners of  Havana  v.  Kelsey,  120  111.  482, 
11  N.  E.  256.  In  our  opinion,  ft  was  not 
error  to  admit  evidence  to  show  that  the 
lands  were  healthier  by  the  building  of  the 
levee,  and  that  th*  fact  that  they  were  ren- 
dered healthier  has  been  a  benefit  to  them. 
A  jury  may  well  be  left  to  draw  the  conclu- 
sion for  themselves,  from  their  observation 
and  knowledge  of  matters  and  things,  that  a 
farm  or  tract  of  land  in  a  healthy  region  of 
country  is  more  valuable  than  one  in  an  un- 
healthy locality,  an  other  things  being  equal. 
The  constitutional  amendment  which  anthor- 
izes  the  construction  of  drains,  ditches,  and 
levees  by  special  assessment  recognizes  the 
fftct,  which  we  all  know,  that  land  will  be 
benefited  by  an  improvement  In  its  sanitary 
condition  by  means  of  such  drains,  ditches, 
and  levees,  and  the  same  fact  Is  also  recog- 
nized In  the  tittle  of  the  act  under  which  this 
district  is  organized;  and  drainage  districts 
may  even  be  formed  under  the  act  for  san- 
itary purposes  only,  and  the  levees,  drains,  or 
ditches  paid  for  by  special  Assessments. 

It  is  objected  that  the  witness  F.  L.  Zeren- 
berg  was  permitted  to  answer  that  there  was 
nothing  connected  with  the  elevation  or 
strengthening  of  the  Sny  levee  from  this 
time  on  that  would  cause  any  greater  dam- 
age to  Bay  creek,  or  Six  Mile  creek,  or  the 
lands  adjoining  them,  than  had  already  been 
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occasicmed.  And  In  that  connection  oar  at- 
tention is  called  to  instructions  given  for  ap- 
pellee, wherein  the  jury  were  told,  in  sub- 
stance, that  in  assessing  benefits  to  be  con- 
ferred by  the  present  assessment  they  should 
not  consider,  as  a  set-off  to  benefits  to  be 
conferred  by  the  proposed  improvement  to  be 
paid  for  by  the  $150,000  assessment,  any 
damages  that  had  been  sufCered  or  sustained 
by  any  tract  of  land  in  consequence  of  the 
original  building  of  the  levee,  or  in  conse- 
quence of  the  work  done  under  the  special 
assessments  of  1880  and  1888-89,  nor  any 
damage  or  damages  except  such  as  will  be  the 
result  of  the  completion  of  the  proposed 
work  under  the  present  assessment  And  at- 
tention is  also  called,  in  the  same  connection, 
to  modiflcatlons  made  by  the  court,  along  the 
same  line,  to  certain  instructions  asked  by 
appellants.  It  is  to  be  noted,  when  the  dis- 
trict was  organized  and  the  assessment  of 
1880  made,  the  amounts  then  levied  "for  ben- 
efits" against  these  tracts  of  land,  were  mere- 
ly the  balance  of  benefits  over  damages  aris- 
ing out  of  the  assessment  then  made  of 
$100,000.  It  must  be  presumed  that  the  dam,- 
ages,  if  any,  that  would  I)e  occasicMied  by  the 
work  to  be  done  with  that  assessment  w»e 
then  allowed  to  the  lands,  and  deductions 
made  therefor  from  the  "benefits  assessed" 
In  the  first  instance.  Sectl<»i  17.  And,  as  we 
have  already  seen,  in  the  assessment  of 
1888-89  the  damages  to  grow  out  of  the  addi- 
tional assessment  of  $100,000  then  made,  and 
the  work  to  be  done  therewith,  were  allowed 
to  said  lands,  and  that  the  final  determina- 
tion on  the  appeal  was  that  the  damages  and 
the  benefits  were  a  Just  and  equitable  set-off 
as  against  each  other,  and  that  therefore  no 
amounts  were  carried  forward  to  an  appro- 
priate column,  either  "for  damages"  or  "for 
benefits."  Section  17.  It  is  therefore  mani- 
fest that  these  lands  have  already  been  allowed 
for  all  damages  caused  by  the  assessments 
prlmr  to  that  of  1892,  and  the  work  done  un- 
der such  assessments;  and  also  manifest  that 
If  appellants  were  now  permitted  to  go  back, 
and  again,  in  the  present  proceeding,  recover 
damages  so  occasioned,  or,  what  is  tanta- 
mount thereto,  here  have  the  advantage  of 
such  damages  as  against  benefits  in  this  mat- 
ter of  an  additional  assessment  of  $150,000, 
the  result  would  be  that  double  damages 
would  be  allowed  against  the  drainage  dis- 
trict We  think  that  the  court  properly  con- 
fined the  allowance  of  damage  or  damages  to 
such  as  would  be  the  result  of  the  completion 
of  the  pr(H>osed  work  under  the  present  as- 
sessment, and  that  there  was  no  error  In  its 
rulings  in  that  regard.  In  our  opinion,  the 
case  of  BriggB  v.  Drainage  Dist  No.  1,  140 
IIL  63,  29  N.  E.  721,  la  not  in  point;  and 
see.  In  connection  with  that  case,  Oauen  ▼. 
Drainage  Dist  No.  1,  131  111.  446,  23  N.  B. 
633. 

The  evidence  in  this  record  is  quite  vo- 
luminous, covering  over  1,250  typewritten 
pages  of   the  record.     Appellants;  In  their 


brief  and  argument,  call  attention  to  and 
comment  upon  about  100  other  objections 
made  by  them  to  testimony  introduced  by  ap- 
pelleek  said  objections  going  to  particular 
questions  asked.  We  have  already  mention- 
ed and  commented  on  the  objections  that  we 
deem  the  more  imiKU-tant  The  other  objec- 
tions could  not  all  be  specially  mentioned 
and  passed  upon  witliin  the  reasonable  lim- 
its of  an  opinion.  We  have,  however,  consid- 
ered, with  more  or  less  care,  all  of  them. 
Some  of  these  remaining  objections  we  do 
not  consider  tenable.  Others  of  them  are  ex- 
tremely technical,  and  without  substantial 
merit.  StiU  others  seem  to  be  trivial  and 
captious,  and  there  are  some  that  might  have 
properly  been  sustained  by  the  trial  court; 
hut  we  think  that  none  of  these  latter  are  of 
such  consequence  that  they  would  justify  a 
reversal  of  the  Judgment  and  order  of  the 
county  cotirt 

The  appellants  claim  that  it  was  error  for 
the  court  to  instruct  the  jury  that  the  as- 
sessment roll  was  prima  facie  evidence  to 
sustain  the  assessments  upon  all  the  tracts 
of  land  in  controversy,  and  that,  said  assess- 
ment roll  being  in  evidence,  the  burden  of 
proof  was  shifted  upon  the  objectors  to  es- 
tablish, by  a  preponderance  of  the  evidence, 
either  that  said  tracts  of  land  would  not  be 
benefited  to  the  amounts  assessed  against 
them,  respectively,  or  that  said  tracts  were 
assessed  for  benefits  in  greater  amounts  than 
their  proportionate  shares  of  the  $150,000 
and  expenses;  and  make  a  like  claim  of  ei^ 
ror  because  the  court  refused  to  instruct  the 
Jury  that,  while  the  assessment  roll  was 
prima  facie  evidence  of  the  correctness  of 
the  assessment  yet  that  meant  simply  that 
if  no  evidence  whatever  was  offered  on  the 
part  of  the  objectors,  then  the  presumption 
would  be  that  such  assessment  roll  was 
correct  but  if  evidence  was  offered  by  the 
parties  upon  the  issues  in  regard  to  its  cor- 
rectness, then  the  Jury  should  not  be  in- 
fluenced by  such  assessment  roll,  but  should 
base  their  verdict  upon  the  evidence  so  in- 
troduced.  The  assignments  of  error  in 
question  are  not  well  grounded.  The  as- 
sessment roll  makes  out  a  prima  facie  case, 
and  the' commissioners  are  not  required  to 
resort  to  other  evidence,  except  such  as  may 
be  necessary  to  meet  the  evidence  intro- 
duced by  the  objectors  to  impeach  the  as- 
sessment Briggs  T.  Drainage  Dist  No.  i, 
140  IIL  53,  29  N.  E.  721.  A  prima  facie  case 
must  prevail,  unless  it  be  rebutted,  or  the 
contrary  proved.  1  Staikle,  Elv.  544.  PrimA 
facie  evidence  of  a  fact  is  such  evidence  as, 
in  Judgment  of  law,  is  sufficient  to  estab- 
lish the  fact,  and  If  not  rebutted,  remains 
sufficient  for  the  purpose.  Kelljr  v.  Jack- 
son, 6  Pet  622. 

Complaint  is  made  of  the  thirteenth  in- 
struction given  at  the  instance  of  appellee. 
Said  instruction  was  as  follows:  "(13)  The 
court  instructs  the  Jury  that,  for  the  pur- 
pose of  determining,  whether  the  laada  ia 
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question  are  assessed  their  proportionate 
share  of  the  present  assessment,  they  shall 
not  take  Into  consideration  the  amount  of  the 
special  assessments  of  1880  and  1888  against 
said  lands;  but,  to  determine  whether  sacb 
assessments  are  proportionate  or  not,  they 
shall  consider  the  present  assessment  only, 
without  regard  to  prior  assessments."  The 
questions  whether  or  not  the  special  assess- 
ments of  1880  and  1888-89,  respectively, 
made  on  the  lands  of  appellants,  were,  in 
each  Instance,  the  proportionate  shares  of 
said  lands  In  the  two  assessments  of  $100,- 
000  each,  were,  as  relating  to  each,  neces- 
sarily InvolTed  and  determined  In  the  re- 
spective proceedings  In  which  said  assess- 
ments were  severally  made.  The  last  in 
date  of  said  two  assessments  resulted,  on 
appeal,  In  the  correction,  in  1889,  of  said 
assessment  In  the  county  court.  The  assess- 
ments of  both  1880  and  1888-89  were  return- 
ed into  the  county  coort,  and  stood  for  hear- 
ing therein.  Section  22.  When  the  assess- 
ment roll  of  1888-88  was  changed  and  cor- 
rected by  the  county  court  and  there  was 
Judgment  of  conflrmatlon.the  assessment  was 
spread  upon  the  records  of  the  court,  and  ap- 
peals or  writs  of  error  were  allowable  there- 
from, as  in  cases  of  appeals  from  and  writs 
of  error  to  the  county  court  In  cases  of  final 
Judgments  of  such  courts  In  proceedings  for 
the  sale  of  lands  for  taxes  or  special  assess- 
ments. Section  25.  And  said  assessment 
of  1888  also  became  matter  of  record  and  of 
Judgment  In  said  county  court  In  respect  to 
the  lands  In  regard  to  which  no  appeals 
were  taken  to  that  court  And  the  assess- 
ment likewise  became  matter  of  record,  and 
of  Judgment  in  said  court,  in  respect  to  the 
lands  here  in  question,  and  In  respect  to  all 
the  lands  in  the  district  For  section  22  of 
the  act  provides  that  if  no  objection  shall  be 
made  to  the  assessment  It  shall  be  certified 
by  tiie  foreman  of  the  Jury  and  delivered  to 
the  commissioners,  who  shall  return  the 
same  to  the  court  In  which  the  petition  was 
filed,  and  that  the  same  shall  stand  for  hear- 
ing therein.  And  It  is  provided,  In  section 
26,  that  the  granting  of  an  appeal  In  one  or 
more  cases  or  to  one  or  more  perscms  shall 
not  operate  to  defer  the  confirmation  of  said 
assessment  roll  in  other  cases,  but  that  the 
coort  may  proceed  to  confirm  said  assess- 
ment  roll  as  to  all  lands  where  no  appeal  is 
taken,  and  that  in  all  appeals  taken  from  the 
confirmation  made  by  the  county  court.  If 
the  Judgment  of  the  county  court  shall  be 
affirmed,  or  if,  upon  such  cause  being  re- 
numded  for  a  new  trial,  the  Judgment  of 
said  court  shall  be  In  favor  of  said  district, 
the  court  shall  order  the  Judgment  so  ren- 
dered to  be  made  a  part  of  said  confirmed 
roll,  and  the  assessment  of  benefits  or  dam- 
ages so  found  shall  be  extended  on  said  roll, 
and  the  same  shall  become  a  part  thereof. 
And  sectiom  26  of  the  act  provides  that  said 
aasessmenta  shall  be  a  lien  upon  the  lands 
assessed,  aa  other  taxes  axe,  aad  that  aucb 


lien  shall  continue  until  said  assessments 
are  paid,  and  that  the  proceedings  of  the 
county  court  of  the  county  In  which  said 
lands  are  situated  shall  be  sufficient  notice 
of  such  lien.  The  entry  of  the  Judgment  of 
confirmation  of  1880,  1888,  and  1889  was  a 
Judicial  determination  by  a  couit  of  com- 
petent Jurisdiction  that  the  assessments  of 
1880,  and  of  1888  as  corrected  by  the  Judg- 
ment of  1889,  on  the  lands  of  appellants 
were  the  proportionate  shares  of  such  lands 
In  the  original  assessment  of  $100,000  and 
the  subsequent  additional  assessment  of 
$100,000.  The  said  lands  and  the  owners 
thereof  are  foreclosed  from  now  raising  and 
litigating  these  questions,  which  are  settled 
by  the  solemn  Judgments  of  confirmation 
rendered  in,  and  made  matters  of  record  by, 
the  county  court  The  matter  of  proportion- 
ate shares  of  the  lands  of  appellants  In  these 
assessments  of  1880  and  1888-89,  as  between 
the  drainage  district  and  said  lands,  Is  res 
Judicata.  We  think  that  the  complaint  made 
against  this  Instruction  18  Is  without  merit. 
A  mnltitudeof  objectlonsare  urged  against 
the  very  numerous  other  Instructions  that 
were  asked  by  appellee  and  given  by  the 
court  It  must  be  conceded  that  some  of 
these  instructions  are  argumentative,  that 
some  of  them  are  Inaccurate  and  do  not  cor- 
rectly state  the  law,  that  many  of  them  are 
intricate  and  involved  and  full  of  repeti- 
tions, and  that  many  of  them  are  otherwise 
open  to  criticism.  But  it  cannot  be  Justly 
claimed  that  the  case  of  the  appellants  was 
not  fully  given  to  the  Jury  in  the  instructions 
asked  in  their  behalf,  and  in  language  as 
favorable  to  them  as  they  could  fairly  seek 
to  have  them  couched  in,  and  In  many  in- 
stances In  language  more  favorable  than 
could  Justly  be  demanded.  In  fact  It  seems 
to  have  been  a  race  between  the  parties  as 
to  which  could  obtain  from  the  court  the 
most,  and  the  longest  and  the  strongest 
and  the  most  Intricate  and  arg^nmentative 
instructions.  Neither  party  seems  to  be  in 
a  position  that  would  Justify  it  in  now  throw- 
ing stones  at  the  other.  It  would  be  an  ex- 
ceedingly tedloos  and  almost  endless  task 
to  enter  into  a  detailed  examination  of  the 
instructions  that  were  given.  The  instruc- 
tions as  a  whole  did  not  unfairly  give  the 
case  to  the  Jury.  Upon  the  whole,  we  are 
not  inclined  to  say  that  the  inaccuracies  and 
faults  In  the  instructions  were  such  as  to 
require  a  reversal  of  the  Judgment  of  con- 
firmation, and  a  third  submission  of  the 
question  of  benefits  and  damages  to  a  Juiy, 
and  especially  so,  as  it  Is  not  probable  that 
a  more  satisfactory  or  equitable  conclusion 
would  then  be  reached.  Nor  does  the  evi- 
dence require  a  reversal  of  the  order  and 
Judgment  l)elow.  The  testimony  Introduced 
by  the  respective  parties  was  very  conflicting. 
The  Introduction  In  evidence  of  the  assess- 
ment roll  made  a  prima  facie  case  for  appellee. 
The  opIni(»s  of  witnesses  who  profess  to  be 
familiar  with  the  subject  of  inquiry,  and  who 
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have  had  opportunities  of  acquirinK  informa- 
tion on  such  subject,  are  competent  as  to  bow 
much  land  'will  be  bensfited  or  damaged  by 
a  proposed  work  or  improvement,  and  this 
even  tbongh  tliey  do  not  live  in  the  immediate 
neighborhood  of  such  land.  Green  v.  City 
of  Chicago,  97  111.  3T0;  Railroad  Co.  v.  Hen- 
ry, 79  IlL  290;  Spear  t.  Commissioners,  113 
111.  C32.  It  was  one  of  the  circumstances  of 
the  last-cited  case  that  the  farmers  there  in- 
troduced as  witnesses  lived  in  the  imme- 
diate neighborhood  of  the  lands,  but  it  was 
not  there  held  that  living  in  such  immediate 
neighborhood  was  essential  to  competency 
to  testify  as  to  such  opinions.  There  was 
ample  testimony  before  the  jury,  if  the  wit- 
nesses were  believed  by  them,  and  weight 
given  to  their  testimony,  to  sustain  the  ver- 
dict. In  fact,  the  verdict  rendered  can  hard- 
ly be  re^rded  as  a  verdict  sustaining  ap- 
pellee in  its  claims,  since  it  reduced  the  as- 
sessment of  the  Juiy  that  made  the  assess- 
ment In  the  first  instance  to  the  extent  of 
$1,398.07,  and  allowed  an  aggi'egate  balance 
of  benefits  against  the  lands  of  appellants 
amounting  to  only  $1,74&95. 

It  Is  assigned  as  error  that  the  county 
court  ordered  appellants  to  pay  three-fourths 
of  the  costs  on  the  appeal,  and  that  the  clerk 
apportion  the  same  among  the  appellants. 
The  apportionment  of  the  costs  was  a  mat- 
ter resting  in  the  discretion  of  the  county 
court,  and  this  court  will  not  Interfere  with 
the  exercise  of  such  discretion  unless  there 
has  been  a  plain  and  palpable  abuse  of  it. 
Lee  V.  Quirk,  20  111.  392;  Spear  v.  Commis- 
sioner, 113  111.  632.  We  cannot  hold  that 
there  was  here  such  an  abuse  of  the  discre- 
tion of  the  court  in  apportioning  costs  as 
to  warrant  a  reversal.  The  court,  in  Its 
judgment  and  order,  fixed  the  data  for  the 
apportionment  of  the  three-fourths  of  the 
costs  among  appellants,  and  it  was  not  error 
to  delegate  to  the  clerk  of  the  court  the 
mere  clerical  duty  of  making  the  necessary 
computations  and  apportioning  the  costs 
among  them  upon  the  basis  and  in  the  man- 
ner fixed  by  the  order  of  the  court  For 
the  reasons  herein  indicated,  the  judgment 
of  confirmation  rendered  by  the  county  court 
is  affirmed.   Affirmed. 


(159  111.  179) 

DWELLING  HOUSE  INS.  CO.  v. 
DOWDALL.! 

(Supreme  Court  of  Illinois.     June  13,  1895.) 

FiSB  Insurance  —  Proofs  or  Loss  —  Waiver— 

Question  for  Jukt— Appeai/— Rb- 

VERRiBLE  Error. 

1.  A  special  agent  and  adjuster  of  a  fire 
insurance  company  may  waive  proofs  of  loss 
though  the  policy  provides  that  he  cannot  do 
so. 

2.  The  fact  that  a  fire  insurance  company's 
special  agent,  after  a  loss  occurs,  by  its  direc- 
tion ascertains  its  extent,  and  reduces  the  same 

i  Rehearing  denied  January  16,  1888. 


to  writing,  does  not  constitute  a  waiver  In  law 
of  proofs  of  loss,  where  the  policy  makes  it 
the  duty  of  the  insured  to  furnish  the  company 
a  sworn  statement;  but  it  is  a  question  for  the 
jury  whether  the  insured  was  led  '  to  believe 
from  the  conduct  of  the  company  that  formal 
proofs  of  loss  wjuld  not  be  required. 

3.  In  an  action  on  a  fire  policy  which 
made  it  the  duty  of  the  insured  to  furnish  the 
company  a  sworn  statement,  not  only  as  to 
the  extent  of  the  loss,  but  also  as  to  the  origin 
and  circumstances  of  the  fire,  etc.,  the  uncon- 
tradicted evidence  was  that  defendant's  agent 
called  on  plaintiff  when  the  fire  occurred  for 
proofs  of  loss,  and  took  down  in  writing  what 
she  and  her  son  told  him;  that  such  agent  of- 
fefed  to  pay  her  a  certain  amount  in  settlement, 
which  she  refused;  and  that,  on  being  noti- 
fied by  defendant  that  it  did  not  understand 
that  proofs  of  loss  had  been  furnished  or  waiv- 
ed, plaintiff  furnished  the  formal  statement  re- 
quired by  the  policy,  to  which  no  objection  wa» 
made,  erzcept  tnat  it  was  not  furnished  in  time. 
Held,  that  though  the  court  erroneously  charged 
the  jury  that,  if  they  found  such  facts,  there 
was  a  waiver  of  proofs  of  loss,  instead  of 
leaving  it  to  the  jury  to  determine  whether, 
under  all  the  circumstances,  defendant  waived 
proofs  of  loss,  the  error  was  not  reversible. 

Appeal  from  appellate  court.  Third  dis- 
trict 

Action  by  Mrs.  H.  E.  Dowdall  against  the 
Dwelling  House  Insurance  Company  on  a 
fire  insurance  policy.  From  a  judgment  of 
the  appellate  court  affirming  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Harbert  &  Daley  and  H.  T.  Rainey,  for 
appellant    Mark  Meyerstein,  for  appellee. 

WILKIN,  J.  This  is  an  appeal  from  a 
judgment  of  the  appellate  court  of  the  Third 
district  affirming  that  of  the  circuit  court 
of  (;reen  county  in  favor  of  appellee  against 
appellant  on  a  policy  of  fire  insurance.  55 
111.  App.  622.  The  property  Insured  was  a 
farm  bam.  It  was  insured  for  $1,500,  from 
November  22.  1888,  to  November  22,'  1883. 
It  burned  October  8k  1880.  The  policy  re- 
quired the  insured  to  give  the  company  im- 
mediate notice  of  loss  or  damage  to  the 
property,  and,  within  30  days,  render  a  state- 
ment signed  and  sworn  to  by  the  Insured, 
stating  the  knowledge  of  the  insured  as  to 
the  time,  origin,  and  circumstances  of  the 
loss.  Interest  of  Insured  and  others  in  the 
property,  Its  cash  value,  and  the  amount  of 
loss  thereon,  incumbrances,  title,  ground  on 
which  situate,  etc.,  to  which  should  be  an- 
nexed a  certificate  of  the  magistrate  or  no- 
tary public  living  nearest  to  the  place  of  the 
loss,  stating  that  he  has  examined  the  cir- 
cumstances, and  believes  the  insured  has 
honestly  sustained  loss  to  the  amount  that 
he  shall  certify.  It  also  provides  that  "no 
suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  In  any 
court  of  law  or  equity  unless  the  Insured 
shall  have  fully  complied  with  all  the  fore- 
going requirements."  It  concludes  with  this 
clause:  "This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  together  with  sncb  other  provl- 
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Blons,  agreements,  and  condltlonB,  If  any,  as 
properly  are  or  shall  be  Indorsed  hereon  or 
added  hereto;  and  no  officer,  agent,  or  other 
representative  of  this  company  shall  have 
power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  o{ 
this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer, 
agent,  or  representative  shall  have  power  or 
be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  here- 
to,  nor  shall  any  prirllege  or  permission  af- 
fecting the  insurance  under  this  policy  ex- 
ist or  be  claimed  by  the  Insured  unless  so 
written  or  attached."  On  the  9th  of  Octo- 
ber, 1890,  the  day  after  the  fire,  the  insured, 
through  one  Powell,  notified  the  company's 
general  agent  at  Chicago  of  the  loss,  and  re- 
quested him  to  send  an  adjuster  at  once.  He 
replied  on  the  24th  of  the  same  month,  say- 
ing: "As  soon  as  possible,  our  special  agent, 
Mr.  Ira  Smith,  will  visit  the  scene  of  the 
fire,  for  the  purpose  of  ascertaining  the  ex- 
tent of  the  damage,  but  for  no  other  pur- 
pose; neither  he  nor  any  local  agent  of  the 
company  having  any  authority  to  waive  or 
extend  any  of  the  conditions  of  the  policy." 
On  the  trial  the  plaintiff  testified:  "This  Mr. 
Ira  Smith,  In  accordance  with  this  letter, 
came  to  see  me,  I  am  pretty  sure,  within 
thirty  days  after  the  fire.  He  represented 
himself  to  be  the  adjuster,  and  had  come  to 
settle  the  loss.  For  the  purpose  of  ascer- 
taining the  loss,  he  looked  at  the  ruins,  and 
called  on  me  and  my  sou  to  give  him  a  proof 
of  loss,  and  copied  it  down,  what  we  said. 
My  son  could  remember  exactly.  The  hay, 
com,  and  oats  was  all  burned.  Mr.  Smith 
copied  it  all  down,  and  called  on  Mr.  Fer- 
guson, who  had  brought  him  out,  to  know 
if  the  price  we  had  given  him  was  the  cor- 
rect price  of  hay,  com,  and  oats.  Mr.  Fer^ 
guson  was  at  that  time  a  Uvery  stable  man 
here  in  Carrolton.  After  be  had  taken  that 
all  down,  he  <^ered  me  $400  for  a  compro- 
mise, and  I  told  him.  If  he  did  not  owe  me  the 
face  of  the  policy,  he  did  not  owe  me  any- 
thing, I  did  not  get  any  more  word  from  the 
company,  and  I  employed  you  [meaning  her 
counsel]."  On  cross-examination  'she  wais 
asked:  "Did  you  at  that  time  make  any 
statement  to  the  company,  and  sign  It?"  etc., 
and  she  answered:  "He  asked  us  to  giva 
him  proof  of  loaa,  and  he  copied  It  down." 
And  on  redirect  examination  she  stated: 
"He  called  on  me  to  give  him  proof  of  loss." 
Her  attorney  wrote  the  general  agent  De« 
cember  20th,  urging  the  payment  of  the  Iossl 
Two  days  later  he  answered,  denying  the 
company's  liability  for  several  reasons, 
among  which  was  th6  failure  to  furnish 
proof  of  loss.  On  January  8,  1891,  formal 
proofs  were  made,  sworn  to  by  the  son  of 
Insured,  and  forwarded  by  her  attorney,  who 
at  the  same  time  again  wrote  the  general 


agent,  stating  that,  while  satisfied  the  com- 
pany had  "receivM  a  former  proof  of  loss," 
yet,  to  enable  the  agent  to  more  fully  com- 
prehend the  situation,  he  transmitted  the 
sworn  statement;  that  he  trusted  he  would 
be  convinced  of  the  justice  of  the  claim,  and 
the  matter  might  be  speedily  and  amicably 
settled.  That  letter  was  answered  on  the 
12th  of  the  same  month,  declining  to  accept  ■ 
the  proof  of  loss  because  not  furnished  with- 
in the  time  stipulated  in  the  policy,  and  re- 
fusing to  pay  the  loss.  Thereupon  this  suit 
was  brought.  The  parties  stipulated  on  the 
trial  that  all  proper  matters  of  defense 
might  be  made  under  the  general  idsue. 

It  was  Insisted  on  behalf  of  the  defendants 
that  plaintiff  could  not  recover,  because  she 
had  failed  to  comply  with  the  requirement  of 
the  policy  as  to  furnishing  proof  of  loss  within 
30  days  after  the  fire.  The  plaintiff  met  this 
defense  with  the  claim  that  such  proof  was 
waived  by  the  conduct  of  the  company, 
through  its  agent.  Smith,  and  the  court,  at  her 
request,  Instructed  the  jury  as  follows:  "(5) 
That  if  the  evidence  shows  that  before  the 
8th  day  of  Xovember,  1890,  the  defendant 
sent  to  the  plaintiff  Its  special  agent,  Ira 
Smith,  for  the  purpose  of  ascertaining  the  ex- 
tent of  the  plaintiff's  loss,  and  that  such 
special  agent  did  go  to  plaintiff  and  ascertain ' 
from  her  the  extent  of  her  loss,  and  that  be 
also  then  and  there  reduced  the  same  to 
writing,  and  then  and  there  also  offered  to 
the  plaintiff  the  sum  of  $400  in  settlement  of 
her  loss,  then  the  plaintiff  cannot  be  defeated 
In  this  case,  if  she  did  not  furnish  proof  of 
loss  within  the  time  prescribed  by  the  policy 
in  evidence.  (6)  *  *  •  If  the  jury  fur- 
ther believe  from  the  evidence  that  the  said 
bum  and  contents  were  destroyed  by  fire  on 
the  8th  day  of  October,  1890,  and  that  the 
plaintiff,  through  one  John  G.  F.  Powell,  on  the 
9th  of  October,  1890,  notified  the  defendant,  and 
that  the  defendant  on  the  24th  day  of  Octo- 
ber, in  reply,  by  letter,  informed  the  plaintiff 
that  it  would  send  its  special  agent  to  as- 
certain the  extent  of  plaintiff's  loss  by  said 
fire,  and  if  the  evidence  also  shows  that 
thereafter  such  special  agent  of  the  defend- 
ant did  come  to  plaintiff's  premises,  and  did 
so  ascertain  from  the  plaintiff,  and  from  his 
own  Inspections,  the  extent  of  said  loss  by 
fire,  if  any,  and  that  he  then  and  there  re- 
duced the  same  to  writing,  then  the  plaintiff 
was  not  bound  to  furnish  any  other  proofs 
of  loss,  notwithstanding  the  provisions  of  the 
policy  to  the  contrary."  The  only  error  of 
law  Insisted  upon  in  this  court  Is  the  giving 
of  these  Instructions. 

The  position  of  counsel  that  under  the 
clause  In  the  policy  which  says,  "No  officer, 
agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy,"  the  company 
could  not  be  held  to  have  waived  the  required 
sworn  statement  of  loss  by  any  acts  or  dec- 
larations of  Its  agent.  Smith,  Is  not  maintain- 


Digitized  by 


Google 


M0BTHBA8XERN  Rp>OaTBR,  YoL  42. 


on. 


atfle.  Such  a  statement  was  required  for 
the  sole  benefit  of  the  company,  and  It  could 
certainly  waive  It,  or  extend  the  time  within 
which  It  should  be  furnished,  if  it  saw  proper 
to  do  so,  notwithstanding  the  statement  In 
the  p(^cy  tlnat  it  would  not;  that  is  to  say, 
even  If  the  parties  did  agree  by  the  policy 
that  there  should  be  no  such  waiver,  they 
might  subsequently  change  that  agreement 
Nor  is  it  necessary  in  such  case  to  prove  an 
express  agreement  to  waive,  "but  it  may  be 
inferred  from  the  acts  and  conduct  of  the 
insiuer  Inconsistent  with  an  intention  to  in- 
sist upon  the  strict  performance  of  the  condi- 
tion." Rokes  T.  Insurance  Ca,  61  Md.  512, 
and  authorities  there  cited.  It  was  also  held 
in  that  case  that  a  clause  in  a  policy  provid- 
ing, "No  waiver  or  modification  of  any  of  the 
terms  or  conditions  of  this  policy  shall  be 
made  in  any  event,"  referred  to  these  condi- 
tlom  and  provisions  which  entered  Into,  and 
formed  part  of,  the  contract  of  insurance, 
and  which  were  essential  to  make  It  a  bind- 
ing contract  between  the  parties,  properly 
designated  conditions,  but  had  no  reference 
to  those  stipulations  which  are  to  be  pw- 
formed  after  a  loss  has  accrued,  such  as  giv- 
ing notice  and  furnishing  proofs  of  loss; 
citing  Blake  v.  Insurance.  Co.,  12  Gray,  265; 
Franklin  Fire  Ins.  Oo.  v.  Chicago  Ice  Co., 
36  Md.  102.  That  these  instructions  do  not 
correctly  state  the  law  must  be  conceded. 
They  each  state,  as  a  matter  of  law,  that  if 
the  company  sent  its  special  agent  to  ascer- 
tain the  extent  of  plaintiffs  loss,  and  he  did 
80,  from  the  plaintiff  and  his  own  inspection, 
and  reduced  the  same  to  writing,  proof  of 
loss  was  thereby  absolutely  waived— rendered 
unnecessary;  that  is,  notwithstanding  the 
policy  made  it  the  duty  of  the  Insured  to  fur- 
nish the  company  a  sworn  statement,  not 
merely  as  to  the  extent  of  the  loss,  but  also 
as  to  the  origin  and  circumstances  of  the 
fire,  etc.,  together  with  a  certificate  of  a 
magistrate  or  notary  public,  yet  if  the  com- 
pany sent  its  agent  to  ascertain  one  fact, 
viz.  the  extent  of  the  loss,  and  he  did  so,  re- 
ducing the  same  to  writing,  this  alone  would 
amount  to  a  waiver  of  the  sworn  statement 
lia  to  all  other  facts.  The  rule  is:  "Proofs 
of  loss  should  be  made  as  required  by  the  pol- 
icy, both  as  to  substance  and  time,  or  a  legal 
excuse  shown  therefor."  Wood,  Ins.  p.  603,  ( 
413.  The  doctrine  of  waiver,  as  applied  to 
a  case  like  this,  is,  in  efTect,  that  of  an  esr 
toppel  in  pais,  and  the  instructions  should 
have  left  the  jury  to  determine,  from  all  the 
facts  proved,  whether  the  plaintiff  was  led  to 
believe  from  the  conduct  of  the  company  that 
formal  proofs  of  loss  would  not  be  required 
of  her.  This  the  fifth  given  at  the  request 
of  the  defendant  did,  in  the  following  lan- 
guage: "The  Jury  are  Instructed  that  mere 
silence  in  regard  to  the  furnishing  of  such 
proofs  of  loss  Is  not  to  be  taken  as  a  waiver 
of  the  rights  of  the  company  to  insist  on  a 


strict  compliance  with  the  terms  of  the  con- 
tract In  order  to  amount  to  a  waiver,  yon 
must  find  from  the  evidence  that  there  was 
either  an  express  agreement  between  the  par- 
ties to  that  effect,  or  else  that  there  was  such 
a  course  of  c«iduct  on  the  part  of  the  de- 
fendant as  was  reasonably  calculated  to  lead 
the  assured  to  believe  that  the  company  did 
not  require  such  proofs  of  loss."  This  in- 
struction correctly  lays  down  the  law  of  the 
case.  It  properly  leaves  the  question  of 
waiver  to  the  Jury  under  all  the  facts.  It 
follows  that  the  fifth  and  sixth  given  at 
plaintiff's  request  should  have  been  denied. 

The  more  difficult  question  in  the  case  is, 
should  this  error  work  a  reversal  of  the  Judg- 
ment below?  We  are  inclined  to  the  opinion 
that  under  all  the  evidence  in  the  case,  it 
should  not  While  the  question  of  waiver  is 
usually  one  of  fact,  and  for  the  Jury,  still, 
if  there  is  no  conflict  in  the  evidence  on  that 
subject,  it  becomes  a  matter  of  law  to  be  de- 
termined by  the  court  The  testimony  of  the 
plaintiff  as  to  what  took  place  between  her- 
self and  the  company's  agent  Smith  is  wholly 
uncontradicted.  She  says  he  called  upon 
her  for  proof  of  loss,  and  took  down  in  writ- 
ing what  she  and  her  son  told  him.  True, 
she  did  not  furnish  him  proofs  within  the 
requirements  of  the  policy,  but  if  the  agent 
called  for  "proofs  of  loss,"  and  without  ob- 
jection accepted  what  was  given  him  in  re- 
sponse to  that  request,  the  Insured  surely  had 
a  right  to  assume  no  other  proofs  would  be 
required.  Upon  being  notified  that  the  com- 
pany did  not  so  understand  the  matter,  she 
furnished  the  formal  statement  required  by 
the  terms  of  the  policy,  to  which  no  objec- 
tion was  made,  except  that  it  was  not  fur- 
nished in  time.  Importance  should  also  be 
attached  to  the  fact  that  the  agent  offered 
to  pay  a  part  of  the  loss.  The  fact  was  well 
calculated  to  lead  the  insured  to  suppose  that 
the  loss  was  admitted,  the  only  dispute  be- 
ing as  to  the  amount  she  was  entitled  to  re- 
ceive. We  do  not  regard  the  notification  In 
the  general  agent* s  letter  that  Smith  had  no 
authority  to  waive  or  extend  any  condition 
of  the  policy  of  substantial  importance  in 
this  case.  What  has  been  said  as  to  tbe 
power  of  an  agent  to  waive  proof  of  loss  not- 
withstanding a  clause  in  the  policy  to  tbe 
contrary  applies  here.  If  there  was  a  con- 
flict in  the  evidence  as  to  what  the  agent  did 
and  said  at  the  time  of  his  interview  with  tbe 
plaintiff,  notice  to  her  of  his  limited  powen 
would  have  become  important,  as  tending  to 
show  that,  under  all  the  facts,  she  was  not 
misled  as  to  the  requirement  that  proofs  of 
loss  should  be  made  within  80  days.  But  no 
such  case  is  presented  by  this  recwd.  We 
entertain  no  doubt  that  he  had  the  iwwer  to 
bind  the  company  by  any  act  or  declaration 
which  would  operate  against  it  aa  an  estop- 
pel in  pals.  The  Judgment  of  the  appellate 
court  will  be  afOrmed.   Affirmed. 
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NAANBS  ▼.  STATB. 
(Sapreme  Court  of  Indiana.    Jan.  10,  1806.) 

Crimihax,  La.w— »bw  Tbiai.— Appeal— Record- 
Grand  LaROENT  — INSANITT  AS  DkFKNBB  — Bvl- 

DENCB  —  Records  of  Hospital  pob  Issakb  — 
Rbcobds  or  ExAKtNiiro  Board. 

1.  Duplicity  in  an  indictment  cannot  be  at- 
tacked for  the  first  time  on  appeal. 

2.  The  striking  out  of  an  affidavit  on  mo- 
tion for  new  trial  will  not  be  considered  on  ap- 
peal in  a  criminal  case,  anless  the  affidavit  waa 
embodied  in  a  bill  of  ezGeptiona. 

a  Rev.  St.  1894,  $  80M,  requires  the  trus- 
tee of  the  state  insane  hospital  to  keep  a  regis- 
ter atating  the  facts  relating  to  patients  admit- 
ted, and  Rev.  St  18&4,  t  466  (Rev.  St  1881, 
I  462),  makes  a  copy  of  a  record  required  by 
law  to  be  kept  in  any  public  office  admissible 
in  evidence  when  accompanied  by  a  certificate 
of  the  cnstodian  that  the  same  ia  a  "true  and 
complete  evpT  of  the  record"  in  his  custody. 
Beli,  that  a  paper  signed  by  the  superintendent, 
and  pnrportfng  to  be  the  records  of  the  insane 
hospital,  and  stating  tlMt  defendant's  mother 
was  admitted  therdn,  and  giving  facts  relating 
to  her  mental  condition,  which  merely  stated 
that  the  same  was  "a  true  copy  of  the  rec- 
ords as  they  appear  at  said  institution,"  was 
inadmissible  to  snow  hereditary  insanity  in  de- 
fendant, a*  a  defense  to  a  prosecution  for  grand 
larceny. 

4.  The  record  of  proceedings  by  the  com- 
mission appointed  under  Rev.  St  1894,  {  3210 
(Rev.  St  1881,  (  2843),  and  authorized  merely 
to  ascertain  whether  persons  brought  before 
them  for  examination  were  proper  subjects  to 
l>e  admitted  to  the  insane  hospital,  but  not  au- 
thorized to  fix  the  statna  of  any  person  so  pre- 
sented, showing  that  defendant  was  examined 
by  such  commission,  and  found  to  be  sane,  and 
also  stating  that  defendant  at  times  feigned  in- 
sanity, to  escape  criminal  prosecution,  was  in- 
admissible to  rebat  evidence  of  insanity,  offered 
as  a  defense  to  a  prosecution  for  grand  lar- 
ceny. 

Appeal  from  criminal  court;  Marion  coun- 
ty;  Frank  McCray,  Judge. 

Atta  Naanes  was  convicted  of  grand  lar- 
ceny, and  appeals.    Reveraed. 

Willard  &  Robertson,  for  appellant  W.  A. 
Eetcbam,  Atty.  Gen.,  and  Ohas.  8.  Wlltsie, 
Pros.  Atl7.,  for  the  State. 

JORDAN,  J.  Appellant,  over  her  plea  of 
not  guilty,  and  a  special  one,  pleading  innan- 
Ity,  was  convicted  upon  the  charge  of  grand 
larceny,  and  her  punishment  assessed  by  a 
jury  at  a  fine  of  one  dollar  and  imprisonment 
in  the  reform  school  for  women  and  girls  for 
a  period  of  two  years.  A  motion  for  a  new 
trial  was  overmled,  and  the  court  rendered 
its  judgment  in  accordance  with  tbe  verdict 
of  the  jury. 

The  errors  assigned  are:  (1)  "Ttiat  the  in- 
dictment upon  which  the  appellant  waa  con- 
victed was  bad  for  duplicity;"  (2)  that  the 
court  erred  In  striking  out  the  affidavit  of 
David  S.  Leach,  filed  in  support  of  the  mo- 
tion for  a  new  trial;  (3)  that  the  court  erred 
In  overruling  the  motion  for  a  new  trial. 

Tbe  first  error  assigned  presents  no  ques- 
tion 'or  our  consideration,  as  an  indictment 
cannot  be  assailed  for  tlie  first  time  in  this 
court  upon  the  ground  of  duplicity.  There 
la  no  contention  that  the  indictment  does  not 
v.42N.s.no.8— ^ 


charge  a  public  offense,  or  one  over  which 
tbe  lower  court  had  no  Jurisdiction.  Russell 
▼.  State  (Nov.  term,  1894),  40  N.  B.  666. 

The  second  assignment  must  also  be  dis- 
missed without  consideration,  for  the  reason 
that  the  affidavit  of  the  affiant  which  Is  al- 
leged to  have  been  stricken  from  the  files 
has  not  been  incorporated  into  tbe  record  by 
a  bill  of  exceptions.  Tbe  only  reference  to 
It  which  appears  in  the  bill  is  the  following: 
'heretofore  Inserted  in  the  record.  See  line 
one,  page  13^  of  this  transcript"  The  fact 
that  the  affidavit  was  filed  does  not  alone 
serve  to  make  it  a  part  of  the  record,  so  as  to 
present  any  question  upon  an  appeal  to  this 
court  The  requisite  mode^  and.  In  fact,  the 
only  one,  recognized  for  making  affidavits  fil- 
ed to  sustain  alleged  grounds  for  a  new  trial 
a  part  of  the  record  in  a  criminal  cause,  is  to 
embody  them  in  a  bill  of  exceptions.  Lever- 
Ich  V.  State,  105  Ind.  277,  4  N.  B.  852;  Mer- 
edith V.  State,  122  Ind.  514,  24  N.  E.  161; 
Townsend  v.  SUte,  182  Ind.  815,  81  N.  B. 
797.  In  Reed  v.  State  (Nov.  term,  18^)  40 
N-  B.  625,  in  considering  the  question,  we 
Inadv^rtentiy  used  the  words  "or  order  of 
court,"  from  which  it  might  possibly  be  iur 
ferred  that  this  court  Intended  to  hold  that 
an  order  of  court  in  a  criminal  action  would 
serve  the  same  pun>oBe  in  bringing  affidavits 
into  tbe  record  as  does  a  bill  of  exceptions; 
the  writer  of  the  opinion  in  that  appeal  hav- 
ing in  mind  at  the  time  the  provisions  of  our 
ClvU  Oode  (section  662,  Rev.  St  1894;  section 
650,  Rev.  8t  1881),  which  have  no  application 
to  criminal  procedure,  but  relate  exclusively  to 
dvll  cases.  Tbe  affidavit  In  question  not  be- 
ing embraced  in  a  bill  of  exceptions,  this 
court  has  no  legitimate  means  of  knowing  Its 
character  or  contents,  or  for  what  puriMse  It 
was  Intended;  and  conseqnentiy  we  must 
presume  in  favor  of  the  action  of  the  trial 
court 

The  affidavit  of  Dr.  J.  M.  Jones  filed  to 
establish  tbe  newly-discovered  evidence  re- 
lied upon  by  the  appellant,  as  one  of  tbe  rea- 
sons tot  a  new  trial,  is  not  properly  embraced 
In  any  bill  of  exceptions,  being  simply  refer- 
red in  like  manner  as  was  the  one  previously 
considered,  and,  for  the  same  reason,  is  not 
available  to  appellant  In  her  appeal  to  this 
court 

Oounsel  next  complain  of  the  action  of  the 
court  in  refusing  to  admit  In  evidence  what 
purported  to  be  a  copy  of  the  register  of  the 
Central  Indiana  Hospital  for  the  Insane, 
which,  as  Is  stated,  was  offered  to  show  that 
the  mother  of  appellant  bad  been  admitted  as 
a  patient  into  that  Institution,  and  also  the 
symptoms  of  her  Insanity.  This  paper  was 
sworn  to  by  George  F.  Bdenhaiter,  superin- 
tendent of  the  asylum,  and  It  is  therein  stat- 
ed by  Mm  that  the  same  "Is  a  true  copy  of 
tbe  records  as  they  appear  at  said  institu- 
tion." By  section  3040,  Rev.  St  1804,  it  i* 
provided  that  the  board  of  trustees  of  such  in- 
stitution shall  require  the  superintendent  to 
cause  to  be  kept  a  hospital  register,  showing 
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the  date  of  admission  of  patients,  etc.  Un- 
der secUoD  46C,  Rev.  St  18M  (section  462, 
Rev.  St  1881),  copies  of  a  record,  book,  or 
parts  thereof,  required  by  law  to  be  kept  In 
any  public  o£Sce  in  this  state,  are  admissible 
in  evidence  when  verified  by  a  proper  certifi- 
cate of  the  custodian  of  such  records  or 
books  as  being  true  and  complete  copies  of 
the  records,  books,  or  parts  thereof  In  his 
custody,  to  which  certificate  must  be  annexed 
the  seal  of  Ids  office.  In  the  event  there  is 
no  official  seal,  then  the  statute  requires  the 
certificate  of  the  clerk  of  the  circuit  court  or 
superior  court,  attested  by  the  seal  thereof, 
to  establish  that  the  attestation  of  the  copy  of 
the  record  lias  been  made  by  the  proper  of- 
ficer. It  is  manifest  that  the  attempt  to  au- 
thenticate the  copy  of  the  hospital  record  in 
controversy  did  not  substantially  comply 
with  the  requirements  of  the  statute,  and,  for. 
tliat  reason  alone,  the  evidence  ofl^ered  by  ap- 
pellant was  not  admissible,  and  the  same  was 
rightfully  excluded.  It  was,  to  say  the  least, 
fatally  insufficient  in  not  certifying  tliat  the 
copy  "Is  a  true  and  complete  one  of  the  rec- 
ord" in  his  custody,  and  hence  did  not  satis- 
fy the  provisions  of  the  written  law.  Tull 
V.  David,  27  Ind.  377;  Weston  v.  Lumley,  33 
Ind.  486;  Board  v.  May,  67  Ind.  562;  Painter 
V.  Hail,  75  Ind.  208;  Eoard  v.  Hammond,  83 
Ind.  453. 

At  the  trial,  the  court,  over  the  objections  of 
appellant  permitted  the  strte  to  Introduce  In 
evidence  the  proceedings  of  an  examination 
by  a  commission  as  to  the  sanity  of  the  ap- 
pellant on  October  30,  1894  (being  but  a  short 
time  prior  to  the  trial),  before  Justices  Dan- 
iels and  Habich,  of  Marion  county,  Ind.,  un- 
der section  3210,  Rev.  St  1804  (section  2843, 
Rev.  St  1881).  These  proceedings  were  duly 
certified  and  filed  with  the  clerk  of  the  Ma- 
rion circuit  court,  and  we  must  presume  tliat 
they  were  necessarily  instituted  for  the  pur- 
pose of  determining  if  she  was  a  proper  buI>- 
Ject  to  l>e  admitted  as  a  patient  into  the  hos- 
pital for  the  insane.  These  consisted  of  the 
statement  required  by  the  statute  and  the 
sworn  evidence  of  Drs.  Kahlo  and  Maxwell, 
and  the  finding  thereon  of  the  two  Justices  of 
the  peace.  Dr.  Maxwell  stated,  as  his  evi- 
dence, embodied  in  the  proceedings,  shows, 
that  in  his  opinion  the  appellant  was  not  in- 
sane; that  "at  times  she  feigned  Insanity,  to 
escape  criminal  prosecution."  Upon  the  evi- 
dence thus  deduced  before  them,  and  upon  an 
examination  by  them,  as  they  state,  the  jus- 
tices made  a  finding  that  the  appellant  was  of 
sound  mind.  Tills  record  was  ottered  by  the 
state,  and  permitted  by  the  court  to  go  to  the 
Jury,  for  the  purpose  of  showing  that  the  ap- 
pellant was  sane  at  the  time  she  committed 
the  alleged  larceny,  to  wit,  October  24,  1894, 
and  thereby  rebutting  the  testimony  intro- 
duced by  her  upon  the  trial  upon  the  ques- 
tion of  her  insanity.  There  is  evidence  in  the 
case  In  behalf  of  the  appellant  tending  to 
show  that  her  alleged  insanity  bad  existed  for 
several  years  prior  to  the  commission  of  the 


crime  with  which  she  was  cliarged.  Hei 
counsel  insists  that  the  action  of  the  trial 
court  in  admitting  in  evidence  these  proceed, 
ings  was  cleariy  erroneous,  and  prejudicial  to 
the  rights  of  the  appellant  With  tliis  con- 
tention, under  the  circumstances  in  tlic  case, 
we  are  constrained  to  concur.  In  Goodwm  v. 
State,  96  Ind.  550,  on  page  501  of  the  opinion, 
this  court,  by  Elliott,  J.,  in  referring  to  this 
kind  of  evidence,  said:  "It  is  maintained 
with  much  force  in  Leggate  v.  Clark,  111 
Mass.  308,  that  the  evidence  is  incompetent 
and  we  are  not  prepared  to  say  this  is  not 
the  correct  rule.  The  statute  did  not  intend 
to  do  more  than  provide  a  method  of  pro- 
cedure limited  and  restrained  to  a  single  pur- 
pose, and  there  is  much  reason  for  declaring 
tliat  the  judgment  of  the  commission  is  not 
evidence  In  a  civil  or  criminal  prosecution. 
It  is  a  veiy  different  thing  from  an  inquisition 
of  lunacy,  for  In  such  a  proceeding  the  status 
of  the  partT  is  fixed  as  to  all  the  world, 
while  the  statutory  Inquiry  by  the  justices  is 
restricted  to  one  specffic  purpose."  Tiiis  com- 
mission is  the  creature  of  the  statute,  and  is 
only  intended  by  the  latter  to  determine 
whether  the  person  alleged  to  be  insane  is  a 
proper  subject  to  Toe  admitted  as  a  patient, 
tor  treatment.  Into  the  hospital  for  the  in- 
sane. It  is  extrajudidai,  and  Is  not  intended 
as  is  the  judicial  proceeding  In  rem  for  the 
appointment  of  a  guardian  for  the  person  and 
property  of  a  innatic,— to  fix  the  status  of 
the  person  over  whom  the  inquisition  is  held. 
Upon  the  appellant's  special  plea,  whereby 
she  int«-posed  her  alleged  insanity  as  a  de- 
fense, the  question  thereunder  for  the  jury 
to  determine  from  the  evidence  was:  Did  she 
have  mental  capacity  sufficient,  under  the 
law,  at  the  time  she  committed  the  alleged 
offense,  to  render  her  subject  to  the  pen- 
alties of  the  statute  which  she  was  char- 
ged by  the  state  with  Iiaving  violated?  In 
the  case  at  Leggate  v.  Clark,  supra,  the  court, 
in  considering  the  question,  said:  "A  ma^.- 
may  be  a  proper  subject  for  the  treatment 
and  custody  of  a  lunatic  hospital,  and  yet 
liave  sufficlmt  mental  capacity  to  make  a 
will,  enter  into  a  contract  and  to  transact 
business,  and  be  a  witness.  Kendall  v. 
May,  10  Allen,  50."  It  may,  in  reason,  also 
be  said  that  a  person  found  tipon  the  In- 
quiry of  a  commission  not  to  be  a  fit  subject 
for  admission  as  a  patient,  for  treatment  In- 
to an  insane  asylum,  may,  nevertheless,  be  of 
such  mental  unsoundness  as  to  have  Immu- 
nity from  punishment  for  crime.  The  pro- 
ceedings of  this  commission  and  the  examina- 
tion of  the  witnesses  were  matters  with 
which  appellant  had  nothing  to  do,  and  in  no 
sense  was  she  a  party  thereto.  If  the  evi- 
dence of  the  witnesses  as  recorded  in  the  pro- 
ceedings of  the  commission,  and  whom  she 
had  no  opportunity  to  cross-examine,  should 
be  held  to  be  admissible  against  her  upon 
this  criminal  charge,  it  would  manifestly  re- 
sult In  a  denial  of  her  right,  upon  her  trial, 
und»  the  constitution,  to  meet  witnesses  ad- 
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verse  to  her  "face  to  fttce."  The  eviaence  of 
Dr.  Maxwell,  before  the  commission,  and 
which  was  read  in  evidence  to  the  Jury,  was, 
as  we  have  seen,  to  the  effect  that  she  was 
sane,  and  timt  she  only  feigned  insanity  in 
order  to  escape  a  criminal  prosecution.  That 
this  may  have  exerted,  against  appellant,  a 
controlling  influence  over  the  jury,  cannot  be 
successfully  controverted.  With  equal  pro- 
priety might  the  state  have  obtained  and 
read  In  evidence  to  the  Jury,  over  appellant's 
objections,  the  affidavit  of  the  witness  em- 
bracing the  same  statements.  Without  fur- 
ther considering  the  question,  and  thereby 
extending  this  opinion,  we  must  and  do  hold 
that  these  proceedings  vere  not  admissible 
for  the  purpose  for  which  they  were  Intn- 
duced  by  the  state,  and  that  the  court  erred 
In  not  exduding  this  evidence,  for  which  er- 
ror the  Judgmoit  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  trial  court 
to  grant  appellant  a  new  trial.  A  mandate 
is  hereby  awarded  for  the  return  of  the  pris- 
oner to  the  custody  of  the  sheriff  of  Marion 
county,  which  the  clerk  Is  directed  to  issue 
accordingly. 

(143  Ind.  1S7) 

MILBUKN  V.  MILBURN  et  al. 

(Supreme  Court  of  Indiana.    Jan.  7,  1896.) 

Husband's  Mortqagb  to  Wife— Rioht  to  Fobe- 
CU>SE— Mbasurb  of  Damages. 

1.  A  husband  executed  a  mortgage  to  his 
wife  on  tract  A,  conditioned  that  he  would  sat- 
isfy a  mortgage,  in  which  his  wife  had  joined, 
oD  tract  B,  and  thereby  save  her  inchoate  in- 
terest in  said  tract  B.  Afterwards  the  wife 
joined  in  a  ^quitclaim  deed  to  the  mortgagee  of 
tract  B,  but  at  the  time  she  did  so  her  hus- 
l>and  was  insolvent,  and  unable  to  satisfy  said 
mortgage  on  tract  B.  Held,  that  the  wife  was 
entitled  to  foreclose  the  mortgage  to  her,  for 
the  value  of  her  inchoate  interest  in  tract  B, 
though  the  mortgage  on  tract  B  bad  not  been 
foreclosed,  and  she  had  executed  said  quit- 
claim. 

2.  But,  as  a  certain  sum  was  paid  by  the 
mortgagee  for  the  wife's  quitclaim  deed,  the 
Bam  80  paid,  whether  received  by  her  or  not, 
should  be  deducted  from  the  value  of  her  lost 
inchoate  interest. 

Appeal  from  circuit  court,  Clinton  county; 
Samuel  H.  Doyal,  Judge. 

Action  by  Malinda  Milbum  against  Joseph 
B.  Milbum  and  others  to  foreclose  a  mort- 
gage. From  the  Judgment  rendered,  plain- 
tiff appeals.    Reversed. 

Palmer  &  Palmer  and  Kent  &  Irwin,  for 
appellant.    W.  R.  Moore,  for  appellees. 

HOWARD,  J.  From  the  special  findings  In 
this  case,  it  appears  that  on  the  6th  day  of 
October,  1882,  the  appellee  Joseph  B.  Mil- 
bum  and  the  appellant,  Malinda  Milbum, 
were,  and  that  they  have  since  remained, 
husband  and  wife;  that  on  said  day  the  said 
Joseph  was  the  owner  of  the  two  80-acre 
tracts  mentioned  In  the  complaint;  that  on 
said  day  he  borrowed  $1,600,  giving  his  mort- 
gage, In  which  the  appellant,  his  wife,  Joined, 
upon  the  west  of  said  80-acre  tracts,  In  se- 


curity for  said  debt;  that  on  the  16th  day  of 
May,  1889,  a  judgment  was  obtained  against 
said  Joseph  for  a  ditch  assessment  upon  the 
west  half  of  said  west  SO  acres,  upon  which 
judgment  the  said  40  acres  were  sold,  and, 
there  being  no  redemption,  a  deed  was  made 
therefor  by  the  sheriff;  that  the  title  ac- 
quired under  said  sheriff's  deed  Is  held  liy  the 
present  holder  of  the  mortgage  on  said  west. 
80  acres;  that  on  the  11th  day  of  Septeml)er, 
1888,  Joseph  B.  Milbum  conveyed  by  war- 
ranty deed  (his  wife,  the  appellant,  not  Join- 
ing) both  of  said  80-acre  tracts  to  their  son, 
the  appellee  Robert  C.  Milburn;  that  on  the 
15th  day  of  September,  1891,  Robert  C.  Mil- 
bum  sold  said  west  80  to  one  Simon  Falk, 
the  holder  of  the  mortgage  thereon,  and  also 
of  the  title  under  the  sherifTs  deed  to  the 
west  half  thereof;  that  the  consideration  in 
said  sale  was  $2,800,  out  of  which  should  be 
deducted  the  amount  of  said  mortgage  debt, 
and  also  the  amount  of  the  purchase  price  of 
said  title  under  the  sheriff's  deed  to  said  west 
half  of  the  eighty,  leaving  a  balance  due  of 
said  purchase  money  of  $738,  which  balance 
should  be  paid  only  on  the  delivery  to  said 
Falk  of  a  quitclaim  deed  to  said  west  80  by 
the  appellant;  that  appellant,  for  the  pur- 
pose of  paying  and  satisfying  said  mortgage 
on  said  west  80,  did,  at  the  request  of  said 
Robert  0.  Milbum,  Join  with  her  said  hus- 
band In  a  quitclaim  deed  thereto  to  said 
mortgagee;  that  said  quitclaim  deed  contain- 
ed a  clause  showing  that  the  deed  was  made 
to  pay  and  satisfy  said  mortgage,  and  that 
appellant  relinquished  her  inchoate  Interest 
in  said  west  80  in  consideration  of  a  mort- 
gage heretofore  executed  to  her  by  the  ap- 
pellee Joseph  E.  Milbum  on  the  east  80-acre 
tract,  the  latter  being  the  mortgage  here  in 
suit;  that  the  said  Joseph  B.  MUbum  did 
not  pay  any  part  of  the  principal  of  said 
mortgage  debt  on  said  west  80-acre  tract,  and 
did  not  pay  any  interest  which  accmed  there- 
on after  the  4th  day  of  October,  1880,  except 
as  the  same  was  paid  and  satisfied  by  the 
conveyance  of  his  wife's  Inchoate  interest  in 
said  lands;  that  at  the  time  appellant  and  her 
husband  had  executed  said  mortgage  on  said 
west  80,  and  in  consideration  that  she  Join 
In  said  mortgage,  her  said  husband,  Joseph 
E.  Milbum,  executed  to  her  the  mts^gage  in 
suit  upon  said  east  80,  to  secure  to  her  her 
interest  In  said  west  80,  said  mortgage  to  her 
containing  a  clause  to  that  effect,  which 
clause  contained  also  the  following  condition: 
"Now,  if  the  said  Joseph  B.  Milbum  shall 
fully  pay  and  satisfy  said  mortgage,  and 
save  to  the  said  Malinda  Milbum  her  inchoate 
interest  in  said  [west  80,  describing  it],  then 
this  mortgage  shall  be  null  and  void,  other- 
wise to  be  and  remain  In  full  effect  in  law; 
and  the  mortgagor  expressly  agrees  to  pay 
the  sum  of  money  above  mentioned  [$1,600], 
without  relief  from  valuation  laws;"  that  ap- 
pellant did  not  receive  any  consideration  fo> 
her  said  quitclaim  deed;  that  her  said  hus- 
band has  had  no  property  subject  to  ezecu- 
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tlon  since  the  11th  day  of  September,  1888 
(being  prior  to  the  date  of  said  qiiltclatm 
deed),  and  that  during  all  of  such  time  be  has 
been  Insolvent;  that  the  mortgage  debt  on 
said  west  80  was  all  due  and  unpaid  before 
the  date  of  said  quitclaim  deed.  There  are 
also  findings  which  show  the  several  Hens  of 
appellees  on  said  east  80-acre  tract,  all  of 
which  were  acquired  subsequent  to  the  date 
of  the  mortgage  thereon  In  favor  of  appel- 
lant The  court  found,  as  conclusions  of  law: 
(1)  That  appellant's  mortgage  on  the  east  80- 
acre  tract  was  executed  to  her  as  an  Indem- 
nifying mortgage  only,  to  secure  her  against 
auch  damage  as  she  might  !>ustaln  In  the 
event  she  should  lose  her  Inchoate  Interest 
in  the  west  80  by  reason  of  having  joined 
with  her  husband  In  the  mortgage  upon  the 
latter  tract;  (2)  that,  by  joining  with  her  hus- 
band In  the  qnltchiim  deed  to  the  west  SO-acre 
tract,  appellant  released  her  inchoate  Inter- 
est In  said  tract;  (3)  that  said  west  SO-acre 
tract  was  not  sold  at  Judicial  sale,  and,  the 
mortgage  thereon  not  having  been  foreclosed, 
appellant  did  not  lose  her  Inchoate  Interest 
In  said  tract  by  reason  of  said  mortgage; 
and  (4)  that  appellant  ought  to  take  nothing 
by  her  suit 

On  mature  reflection,  we  are  satisfied  that 
the  first  conclusion  of  law,  namely,  that  the 
mortgage  In  snlt  Is  an  indemnifying  mort- 
gage only,  Is  correct,  and  that  the  promise 
therein  to  pay  the  mortgage  debt  of  $1,600 
relates  wholly  to  the  debt  secured  by  the 
mortgage  on  the  west  80-tract  The  damage 
occasioned  to  appellant  by  the  loss  of  her 
Inchoate  Interest  in  the  west  80-acre  tract, 
when  found,  as  It  should  be.  Is  the  measure 
of  the  amount  which  she  should  recover  un- 
der her  Indemnifying  mortgage  on  the  east 
80-acre  tract.  But  the  mortgagor  having 
fiiUed  to  pay  this  mortgage  debt  according  to 
his  undertaking,  and  being  insolvent,  and  so 
unable  to  pay  It,  and  the  debt  being  due,  it 
is  clear  that  appellant's  Inchoate  Interest  in 
the  west  80-acre  tract  had  been  lost  by  the 
failure  of  Joseph  E.  Mllbum  to  make  good 
his  undertaking  In  his  mortgage  on  the  east 
80  to  her,  and  that,  therefore,  her  right  to 
foreclose  her  mortgage  at  once  accrued.  It 
could  not  be  necessary  for  her  to  wait  for  a 
foreclosure  of  the  mortgage  on  the  west  80, 
when,  as  the  facts  found  show,  no  defense 
could  be  made  to  that  f<H«clo8ure,  and  the 
loss  of  her  Inchoate  Interest  would  thus  Inevi- 
tably follow,  as  a  result  of  such  litigation. 
The  facts  also  show  that  the  Hens  due  on  the 
west  80  exceeded  In  amount  the  value  of  the 
midlvlded  two-thirds  of  the  land,  so  that  ap- 
pellant's inchoate  interest  was  already  In- 
vaded. ~fier  right  to  recover  under  her  Indem- 
nifying mortgage  is  therefore  manifest,  and 
the  amount  to  be  so  recovered  Is  the  value  of 
her  Inchoate  Interest  In  the  west  80  at  the 
time  when  she  joined  In  the  deed  conveying 
that  Interest  in  satisfaction  of  the  mortgage 
thereon. 
,  The  second  ooncloalon  of  law,  while  rather 


a  flndihg  of  fact  than  a  oondnslon  of  law, 
correctly  states  that,  by  her  quitclaim  deed, 
appellant  lost  her  inchoate  Interest  In  the 
west  80.  The  third  conclusion  we  do  not 
think  correct  As  before  said,  the  foreclo- 
sure of  the  mortgage,  while  adding  expensive 
litigation,  could  not  make  more  certain  the 
loss  of  appellant's  Inchoate  Interest  than  the 
facts  found  show  It  to  have  already  been. 
Her  husband  was  Insolvent  had  failed  to  pay 
the  mortgage  debt  and  could  not  pay  It 
The  facts  found  show  her  loss  to  have  been 
absolute,  and  that  her  right  to  recover  under 
her  mortgage  had  accrued.  It  follows,  also, 
that  the  fourth  conclusion  is  incorrect  We 
think,  however,  that  the  $738  paid  tor  the 
quitclaim  deed  should  be  deducted  from  the 
amount  to  be  recovered  under  appellant's 
mortgage.  There  Is  a  controversy  between 
counsel  as  to  whether  this  $738  was  paid  to  - 
appellant,  or  to  her  son,  Robert  C.  Mllbum. 
That,  however,  we  think  immaterial  When 
Robert  O.  sold  the  west  80  to  the  holder  of 
the  mortgage  thereon,  It  was  agreed  that  the 
consideration  should  be  the  debts  due  upon 
the  land,  and  the  further  sum  of  $788  for  a 
deed  from  appellant  Tills  deed,  of  course, 
could  be  only  to  cover  her  inchoate  interest 
in  the .  land.  She  had  no  other  Interest  to 
convey.  By  allowing  the  mortgage  to  be 
foreclosed,  she  would  have  been  entitled  to 
recover  the  whole  of  the  debt  due  her  for  her 
loss  under  the  terms  of  her  Indemplfylng 
mortgage;  but  by  agreeing  to  make  the 
quitclaim  deed  in  lieu  of  a  foreclosure,  in 
consideration  of  the  $738,  it  can  make  no 
difference  that  she  should  have  suffered  her 
son.  If  that  were  the  fact  to  have  retained 
that  sum  for  himself.  The  matter  was  in 
her  own  hands,  and  we  think  the  $738  so  re- 
ceived should  be  allowed  as  a  deduction  from 
wliatever  may  be  found  to  be  the  value  of 
her  inchoate  interest  in  the  west  80-aere 
tract,  and  that  she  should  recover  only  the 
difference.  The  value  of  the  inchoate  Inter- 
est not  having  been  found,  we  are  of  opinion 
that  justice  may  the  better  be  done  In  this 
case  by  granting  a  new  trial,  so  that  the 
value  of  Malinda  MUbnm's  Inchoate  Interest 
In  the  west  80-acre  tract  may  be  determined. 
The  judgment  is  therefore  reversed,  with  In- 
structions to  grant  a  new  trial,  and  with 
leave,  if  desired,  to  file  new  pleadings. 

OM  Ind.  SIS) 

20NES  V.  OROWELL  et  aL 
(Supreme  Court  of  Indiana.    Jan.  8,  1898.) 

Imsanb  i'BBsoK  — Partt  to  Actios— Ouabdiak^ 
ExocrsABUi  Nbglbot. 
X.  An  insane  ward  under  guardianship  is 
not  a  proper  or  necessary  party  to  an  action  to 
foreclose  a  mortgage  on  the  lands  of  said  ward, 
and  therefore  the  failure  to  serve  summons  on 
the  ward,  or  the  fact  that  the  ward  did  not  au- 
thorize  the  appearance  of  attorneys,    is   not 
5rouDd,  under  Rev.  St  1804,  f  390  (Rev.  St 
881,  t  396),  to  set  aside  a  judgment  on  the 
ground  of  the  excusable  neglect  of  the  ward. 
2.  A  complaint  under  Rev.  Bt  1894,  I  SSt 
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(Rev.  St.  1881,  8  8D6>,  to  open  a  Judgment  on 
account  of  the  excusable  neglect  of  the  guardian 
of  a  lunntic,  who,  after  being  notified  of  the 
commenceiaeiit  of  the  action,  resigned  before 
the  trial  thereof,  must  show  not  only  the  ab- 
sence of  authority  upon  the  part  of  the  attor- 
neys who  appeared  ia  the  action,  and  that 
there  was  a  meritorious  defense  thereto,  but 
also  that  the  rights  of  innocent  third  parties 
have  not  interyened. 

Appeal  from  circuit  court,  Carroll  county. 

Action  by  William  R.  Jones,  as  guardian, 
against  Abraham  Crowell  and  others  to  be 
relieved  from  the  Judgment  on  the  ground  of 
excusable  neglect.  A  demurrer  was  sustain- 
ed to  the  complaint,  and  plalntUC  appeals.  | 
Affirmed. 

Bordens,  Sellus  &  IThl,  tar  appellant 
Chas.  C.  Spencer  and  Joim  H.  Gould,  for  ap- 
pellees. 

JORDAN,  J.  The  appellant,  as  the  guard- 
Ian  of  Catherine  De  Long,  a  person  of  un- 
sound mind.  Instituted  this  action  under  sec- 
tion 399,  Bums'  Rev.  St.  1894  (section  396,  Rev. 
St.  1881),  to  be  relieved  from  a  Judgment  al- 
leged to  have  been  taken  against  a  former 
guardian  of  bis  ward  through  excusable  neg- 
glect,  and  to  secure  the  opportunity  to  pre- 
sent a  defense  to  the  action.  A  'demurrerwa* 
sustained  to  the  complaint,  and.  the  only 
question  presented  for  the  decision  of  this 
court  Is  the  sufflclenc;  of  the  facts  therein 
to  entitle  the  appellant  to  the  relief  demand- 
ed under  this  section  of  the  statute.  A  sub- 
stantial statement  of  the  facts  as  set  forth 
In  the  complaint  Is  as  follows:  That  appel- 
lant's ward.  In  1886,  was  by  the  White  cir- 
cuit court  adjudged  to  be  a  person  of  un- 
sound mind,  and  one  James  Vinson  was  by 
that  court  appointed  her  {guardian.  That  at 
that  time  she  was  the  owner  of  real  estate, 
situated  In  White  county,  Ind.,  of  the  value 
of  $2,500.  That  In  1890  said  guardian,  under 
the  order  of  the  court,  borrowed,  for  the 
benefit  of  his  ward,  the  sum  of  f  1,012  of  the 
appellees  Crowell  and  Helny,  and  executed 
to  tbem  notes  and  a  mortgage  upon  the  lands 
of  his  ward  to  secure  said  loan.  That  there- 
after Vinson  resigned  his  said  trust,  and 
Martin  E.  Hughes  was  Dy  the  court  appoint- 
ed his  successor.  That  in  September,  1892. 
In  the  White  circuit  court,  appellees  Crowell 
and  Heiny  commenced  an  action  to  foreclose 
tbelr  mortgage,  making  said  Hughes,  as  the 
guardian  of  Catherine  De  Long,  and  said 
ward  and  other  persons  parties  thereto.  That 
her  said  guardian  was  served  with  a  sum- 
mons to  appear  to  said  action;  but  that  said 
ward,  who  at  the  time  of  the  commencement 
of  the  action  was  a  resident  of  Marlon  coun- 
ty, Ind;,  was  not  served  with  any  process  In 
said  action,  and  had  no  knowledge  or  notice 
of  the  pendency  thereof.  That  after  the 
said  guardian  had  been  served  with  a  sum- 
mons to  appear  and  defend  In  said  action, 
but  before  the  trial  thereof,  to  wit,  on  Sep- 
tember 26,  1892,  be  resigned  as  said  guard- 
Ian,  and  was  discharged  by  the  court,  and 


from  said  last  date  until  November  23,  1893, 
said  De  Long  had  no  guardian  of  hep  person 
or  property.  That  she  was  at  the  beginning 
of  said  action,  and  still  Is,  a  person  of  nn^ 
sound  mind;  and  that  the  appearance  of 
Outhrle  &  Bushnell  as  attorneys  In  said  ac- 
tion for  said  De  Long,  upon  the  trial  thereof, 
was  without  authority  from  her  or  any  one 
having  a  legal  right  to  represent  her,  and 
without  her  knowledge  or  consent.  That 
her  guardian,  Hughes,  did  not  authorize  said 
Guthrie  &  Bushnell,  as  attorneys,  to  appear 
and  represent  him  as  guardian  In  said  ac- 
tion- A  copy  of  the  Judgment  In  the  fore- 
dOBure  suit  Is  filed  with  the  complaint  and 
made  a  part  thereof.  It  Is  further  alleged 
tbat  said  ward  has  a  Just  and  meritorious 
defense  to  said  foreclosure  suit,  in  this:  that 
said  mortgage  was  void,  for  the  reason  that 
the  White  circuit  court  had  no  power  to  au- 
thorize the  guardian  to  mortgage  the  lands 
of  the  ward  to  sectue  said  loan;  and  that 
the  money  derived  by  the  guardian  upon  the 
same  was  not  used  for  her  benefit.  The  copy 
of  the  Judgment  of  the  foreclosure  proceed- 
ings shows:  That  all  of  the  defendants 
were  duly  served  with  process  more  than  10 
days  prior  to  tbe  first  Judicial  day  of  the 
term  of  court;  that  Martin  E.  Hughes,  as  the 
guardian  of  Catherine  De  Long,  and  Cath- 
erine De  Long,  also,  appeared  to  the  action 
by  Guthrie  &  Bushnell,  attorneys,  and  de- 
murred to  the  complaint,  which  demurrer 
was  overruled,  and  exception  reserved;  that 
thereafter  they  filed  an  answer  for  the  guard- 
Ian,  and  the  cause  was  submitted  to  tbe 
court  for  trial,  and  the  court,  having  heard 
the  evidence,  found  that  there  was  due  plain- 
tiffs ui>on  the  notes  the  sum  of  $442.53,  part 
of  -which  was  attorney's  fees,  and  a  decree 
of  foreclosure  was  accordingly  awarded; 
that  thereupon  the  said  Hughes,  as  guardian, 
moved  for  a  new  trial,  which  was  overruled, 
and  an  exception  taken  to  said  ruling  of  the 
court  A  motion  In  arrest  of  Judgment  was 
then  filed  by  said  guardian,  which  the  court 
overruled,  and  an  exception  was  reserved, 
and  the  guardian  was  granted  90  days  to 
file  a  bin  of  exceptions. 

It  is  obvious,  we  think,  that,  In  view  of 
tbe  fa.cts  as  they  appear  In  the  complaint 
and  the  copy  of  the  foreclosure  proceedings, 
appellant  cannot  secure  the  relief  sought  to 
be  obtained  by  him  under  section  399,  Bums' 
Rev.  St.  1894  (section  396,  Rev.  St  1881), 
ux)on  the  grounds  of  excusable  neglect  ei- 
ther In  his  predecessor  or  In  that  of  his  ward. 
The  latter,  as  the  facts  disclose,  was  Insane 
and  under  guardianship  at  the  time  the  ac- 
tion to  foreclose  was  commenced,  and  for 
this  reason  she  was  neither  a  proper  nor  nec- 
essary party  thereto.  Vogel  v.  Vogler,  78 
tnd.  363;  Ray  v.  McGInnls,  81  Ind.  451. 
Therefore  tbe  alleged  facts  that  she  was  not 
served  wltb  sunimons  to  appear  in  the  action 
and  did  not  authorize  an  appearance  by  the 
attorneys  in  question  may  properly  be  r& 
Jected  aa  Immaterial.    The  theory  of    tbe 
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cotDpIaInt,  In  the  main,  Is  seemin^rly  based 
upon  the  excusable  neglect  of  the  ward.  As 
we  have  seen,  she  Tras  Insane  and  under 
gnardlansblp,  and  under  such  circumstances 
she  was  neither  a  necessary  nor  a  proper 
party  defendant;  and  as  her  guardian  was 
s  party  to  the  action,  she  In  no  way  was  re- 
quired to  appear  and  plead  thereto,  and  the 
court  on  Its  own  motion  might  have  ordered 
ber  name  stricken  from  the  pleading.  Conse- 
quently, she  Is  not  chargeable  with  any  neg- 
ligence In  the  premises,  excusable  or  other- 
wise, and  If  any  such  exists  In  falling  to  ap- 
pear and  defend  It  must  be  Imputed  to  her 
guardian.  By  clause  5,  f  2685,  Rev.  St  1891 
(section  2521,  Rev.  St  1881),  It  was  made 
tiie  duty  of  the  latter  to  appear  and  defend, 
or  cause  the  same.  If  necessary,  to  be  de- 
fended. Hence  all  the  facts  tending  to  ex- 
cuse the  appearance  of  the  ward  to  the  ac- 
tion in  controversy  may  properly  be  elimi- 
nated from  the  complaint  as  they  can  In  no 
manner  lend  support  to  appellant's  attempt 
to  seek  relief  under  section  399,  Rev.  St 
1894  (section  396,  Rev.  St  1881).  Disregard- 
ing these  features  of  the  complaint  as  under 
the  circumstances  we  must  and  the  only 
facts  remaining  upon  which  the  appellant 
can  resort  to  establish  excusable  neglect  up- 
on the  part  of  the  f(wmer  guardian  would 
be  that  after  the  latter  had  been  notified  of 
the  pendency  of  the  action  in  question,  and 
before  the  trial  thereof,  he  resigned  his  trust 
and  that  the  attorneys,  Outhrle  &  Busbnell, 
had  no  authority  ab  initio  to  appear  for  him 
as  guardian  In  said  action.  These  facts.  It 
is  manifest,  would  not  entitle  appellant  to 
invoke  the  remedy  provided  by  the  section  of 
the  statute  to  which  we  have  referred.  The 
copy  of  the  Judgment,  which  the  appellant 
filed  with  and  made  a  part  of  his  complaint 
discloses  that  Hughes  (whom  it  is  conceded 
was  served  with  notice  of  the  commence- 
ment of  the  action)  did  appear  by  his  attor- 
neys and  make  an  issue  therein,  and,  after 
the  finding  of  the  court  filed  his  motion  and 
reasons  for  a  new  trial.  These  proceedings 
were  had  in  a  court  of  general  jurisdiction. 
and  one  to  which  the  guardian  was  subject 
Under  such  circumstances,  where  the  record 
in  the  proceedings  shows  that  a  party  to  the 
action  appeared  by  attorney,  although  the 
act  of  the  latter  may  have  been  unauthorized, 
nevertheless  It  is  binding  and  conclusive  up- 
on the  complaining  party  until  properly  as- 
sailed and  set  aside.  Bush  v.  Bush,  46  Ind. 
70.  Tbe  rule  has  been  repeatedly  affirmed 
by  this  court  that  where  it  appears  that  a 
party  to  an  action  was  within  the  court's 
jurisdiction,  although  he  may  not  have  been 
notified  of  the  commencement  of  the  suit 
still,'  in  order  to  be  relieved  from  an  unau- 
thorized appearance  by  an  attorney  therein, 
he  must  aver,  not  only  the  absence  of  au- 
thority upon  the  part  of  the  attorney,  and 
that  he  has  a  meritorious  defense  to  the 
cause  of  action,  but  ha  must  further  allege 
that  tbe  rights  of  bona  fide  purchasers  or 


other  innocent  third  parties  have  not  inter- 
vened. Under  such  circumstances  a  court 
will  generally  stay  proceedings  upon  tbe 
judgment  assailed,  preserving,  however,  tbe 
liens  and  rights  thereunder,  and  will  permit 
the  complaining  party  to  make  his  defense 
to  the  original  action,  and,  to  the  extent  that 
he  may  succeed  In  establishing  his  defense^ 
relieve  him  from  the  effects  of  the  judgment. 
Plerson  v.  Holman,  5  Blackf.  482;  Wiley  y. 
Pratt  23  Ind.  628;  Association  v.  Tompkins, 
Id.  348;  Bush  t.  Bush,  supra;  Coon  v.  Wel- 
bom.  83  Ind.  230;  HoIUnger  T.  Reeme.  138 
Ind.  363,  36  N.  E.  1114.  It  follows  that  the 
complaint  was  not  sufilclent  in  facts,  and 
the  demurrer  was  properly  sustained.  Judg- 
ment affirmed. 


aa  Ind-  Ml) 
WILCOX  T.  CITY  OP  TIPTON  et  al. 
(Supreme  Court  of  Indiana.    Jan.  9,  1896.) 

AHIIBXATIOK  to  CiTT — JUBIgDICTIOK — ^Pl.BADI2(a— 

Ambndhent  OF  Petition. 

l.Wliere  the  complaint  to  enjoin  the  an- 
nexation of  certain  territory  to  a  city  does  not 
raise  the  question  of  the  circuit  court's  Juri^ 
diction  of  plaintiffs  person  on  appeal  from  th* 
Cuonty  commiBBioners  in  the  annexation  pn>* 
ceedings,  it  cannot  be  objected  that  the  answer 
failed  to  show  juriBdiction  by  not  alleging  that 
plaintiff  was  notified  of  such  appeaL 

2.  As  Rev.  St  1894,  g  4224  et  seq.  (Rev. 
St  1881,  {  3243),  provides  that  in  annexatioa 
proceedings  an  appeal  to  the  circuit  court  from 
the  board  of  county  commiasioners  shall  b« 
tried  and  determined  as  an  original  cause,  th« 
circuit  court  had  power  to  permit  tbe  petitioa 
for  annexation  to  be  amended  so  as  to  embraco 
a  less  extensive  territory  than  that  upon  which 
the  board  acted. 

Appeal  from  circuit  court  Tipton  connty; 
li.  J.  Kirkpatrick,  Judge. 

Action  by  William  F.  Wllcoz  against  th« 
city  of  Tipton  and  others  to  enjoin  the  an- 
nexation of  certain  territory  to  said  city. 
A  demurrer  to  the  answer  was  overruled, 
and  plaintiff's  motion  for  a  new  trial  denied. 
Plaintiff  appeals.    Affirmed. 

Oglelay  &  Oglelay  and  Flppen  &  Purvis^ 
for  appellant  Beauchamp  &  Mount  for  at*- 
pellees. 


HACKNBT,  a  J.  This  was  a  suit  by  the 
appellant  against  the  appellees,  the  city  of 
Tipton  and  Its  officers,  to  enjoin  the  enforce- 
ment of  a  decree  of  tbe  Tipton  circuit  court 
annexing  certain  territory  to  said  city.  The 
complaint  alleges  certain  proceedings  before^ 
and  an  order  of  annexation  by,  the  board  of 
commissioners  of  Tipton  county;  that  said 
order  was  void,  for  the  reasons  that  no  map 
of  the  territory  was  filed  with  the  petition; 
that  no  accurate  description,  by  metes  and 
bounds,  of  the  territory,  was  presented  to 
the  board,  and  accompanied  by  a  plat;  and 
that  80  days'  notice  by  publication,  contain- 
ing a  description  of  the  territory,  was  not 
given  of  tbe  intended  petition.  It  Is  fnrtbw 
alleged  that  Harrison  A.  Woodruff  and 
James  B.  Roberta,  respectively,  owned  lands 
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Bonght  to  be  annexed  by  said  proceeding  and 
the  order  of  said  board;  that  they  filed  with 
and  to  the  approval  of  the  county  auditor, 
within  SO  days  from  the  rendition  of  said 
order,  an  appeal  bond,  and  in  all  things,  as 
provided  by  law,  appealed  from  said  order  to 
the  Tipton  circuit  court:  that  In  eald  court 
the  city  of  Tipton  filed  an  amended  petition. 
In  which  it  omitted  all  of  the  property  of 
said  Woodruff  and  Roberts  originally  sought, 
and  by  the  board  ordered  to  be  annexed; 
that  thereupon  the  circuit  court  approved  the 
petition,  made  an  order  of  annexation  as  to 
the  lands  included  in  the  amended  petition, 
and  directed  a  certificate  of  the  order  to 
said  auditor  and  to  the  recorder  of  the  coun- 
ty. Upon  the  theory  that  the  amended  peti- 
tion was  an  original  proceeding  requiring 
the  action  of  the  city  and  of  the  board  of 
commissioners  before  the  circuit  court  could 
acquire  Jurisdiction,  It  was  alleged,  In  de- 
tail, that  none  of  the  steps  preliminary  to 
the  Jurisdiction  of  the  circuit  court  were 
taken  upon  the  question  of  the  annexation 
of  the  lands  described  in  said  amended  peti- 
tion, disconnected  from  the  said  lands  of 
Woodruff  and  Roberts,  from  which  facts  it 
was  alleged  that  the  order  of  the  circuit 
court  was  void.  The  complaint  also  alleged 
the  appellant's  ownership  of  a  portion  of  the 
lands  attempted  to  be  annexed  by  the  orders 
of  the  board  of  commissioners '  and  of  the 
circuit  court,  and  that  the  appellees  were 
proceeding  to  carry  out'  the  orders  of  the 
circuit  couit,  and  to  subject  his  property  to 
taxation  as  within  the  corporate  limits  of 
said  city.  The  appellees  answered  specially, 
and  the  court  overruled  the  appellant's  de- 
murrer to  said  answer.  There  were  a  trial, 
finding,  and  Judgment  for  the  appellees. 
The  errors  assigned  are  in  the  overruling 
of  said  demurrer,  and  In  denying  the  ap- 
pellant a  new  trial. 

The  answer  alleged  that  the  petition  filed 
with  the  commissioners  was  In  the  words  of 
the  amended  petition,  omitting  the  lands  of 
Woodruff  and  Roberta;  that  said  petition 
and  the  amended  petition  were  filed  by  or- 
der of  the  common  council  of  the  city  of 
Tipton;  that  notice  of  the  Intended  petition 
was  published,  including  a  description  of  the 
lands  described  in  the  petition;  that  the  ap- 
pellant was  present  in  court,  remonstrating 
against  the  proposed  annexation;  that  the 
court  heard  evidence,  and  inspected  a  map 
of  the  lands  so  proposed  to  be  annexed,  and 
granted  the  petition,  and  ordered  the  annex- 
ation, "from  which  Judgment  of  annexation 
Harrison  A.  Woodruff  and  James  B.  Rob- 
erts, owners  of  land  described  in  said  peti- 
tion, and  included  In  the  territory  sought  to 
be  annexed  by  said  order,  did  file  their  ap- 
Tpeal  bond,  and  praying  an  appeal  to  the  Tip- 
ton circuit  court,  and  which  appeal  was 
granted  and  pertected."  It  is  alleged,  sub- 
stantially as  alleged  in  the  complaint,  that 
the  petition  was  amended  In  the  circuit 
court,  and  that,  after  a  hearing,  the  court 


ordered  the  annexation  of  the  property  de- 
scribed  in  the  amended  petition. 

Two  questions  are  discussed  by  the  appel- 
lant's counsel  in  their  objections  to  the  suf- 
ficiency of  the  answer:  (1)  That  It  is  not 
alleged  that  the  appellant  was  notified  of 
the  appeal;  and  (2)  that  the  circuit  court 
had  no  Jurisdiction  to  order  the  annexation 
of  territory  less  extensive  than  that  for 
which  notice  was  given,  for  which  the  origi- 
nal petition  prayed,  and  that  ordered  by  the 
board  of  commissioners  to  be  annexed. 

To  correctly  consider  the  force  andeflTect 
of  the  answer.  It  Is  essential  that  we'  keep 
In  view  the  theory  of  the  complaint,  for  It 
cannot  reasonably  be  contended  that  the 
rules  of  pleading  require  the  answer  to  re- 
spond to  a  broader  or  different  theory  than 
that  upon  which  the  cause  of  action  is  based, 
as  outlined  by  the  complaint  The  theory  ot 
the  complaint,  as  we  understand  it,  was  that 
the  order  of  annexation  by  the  board  of 
commissioners  was  void— First,  for  the  want 
of  notice  of  the  petition  as  required  by  law; 
second,  because  a  map  of  the  territory  was 
not  filed  with  the  petition;  and  third,  be- 
cause the  cll7  did  not  present  to  the  board 
an  accurate  description,  by  metes  and 
bounds,  accompanied  by  a  plat  of  the  ter- 
ritory. The  first  denies  Jurisdiction  of  the 
person;  the  second  and  third  attempt  to 
deny  Jurisdiction  of  the  subject-matter.  We 
do  not  stop  to  Inquire  if  properly  these  al- 
legations do  assail  the  Jurisdiction  of  the 
board  over  the  subject-matter,  but  it  may  be 
questioned  whether  they  do  not  relate  to  the 
procedure,  which,  as  held  in  Stllz  v.  City  of 
Indianapolis,  55  Ind.  515,  should  be  liberally, 
construed.  The  further  theory  of  the  com- 
plaint is  that  the  circuit  court  had  no  such 
Jurisdiction  of  the  subject-matter  as  to  or- 
der the  annexation  of  a  smaller  territory 
than  that  annexed  by  the  board.  As  to  Ju- 
risdiction of  the  circuit  court  over  the  per- 
son of  the  appellant  the  complaint  is  silent, 
and  therefore  raises  no  question. 

Having  thus  ascertained  the  theory  of  the 
complaint,  we  will  look  to  the  answer,  not 
to  ascertain  whether  It  meets  fully  the  the- 
ory of  the  complaint,  but  whether  the  ob- 
jections of  the  appellant  thereto  are  avail- 
able. The  first  objection  to  the  answer,  as 
we  have  shown,  was  that  It  did  not  allege 
notice  to  the  appellant  of  the  appeal  from 
the  commissioners'  court.  This  objection  Is 
not  available,  for  the  reason  that,  as  we 
have  shown,  the  Jurisdiction  of  the  circuit 
conrt  over  the  person  of  the  appellant  was 
not  made  a  question  by  the  complaint,  and 
therefore  required  no  support  from  the  an- 
swer. The  courts  Indulge  all  reasonable  pre- 
sumptions in  favor  of  Jurisdiction,  and  that 
we  should  require  an  answer  to  support  the 
Jurisdiction  not  questioned  would  certainly 
strike  down  this  salutary  rule. 

The  remaining  question  upon  the  answer 
is,  did  the  circuit  court  exceed  its  Jurisdic- 
tion in  permitting  the  petitioners  to  file  as 
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amended  petition,  embraclog  a  less  exteii' 
■Ive  territory  than  that  upon  which  the 
board  acted,  and  In  adjudging  that  such  less 
territory  abould  be  annexed  to  the  city?  In 
affirming  the  proposition  that  the  circuit 
court  did  exceed  its  jnrisdlction,  counsel  for 
the  appellant  cite  City  of  Peru  r.  Beares, 
.66  Ind.  677.  and  Wlndman  v.  City  of  Vln- 
ceuues,  68  Ind.  480.  The  first  of  these  cases 
holds  that  the  statute  then  authorizing  the 
annexation  of  territory,  without  the  con- 
sent of  the  owner  of  the  lands,  implied  the 
concurrence  of  the  common  council  and  the 
board  of  commissioners  in  the  conclusion 
that  such  territory  should  be  annexed,  and 
that  the  board  had  no  power  nor  discretion 
to  grant  the  petition  of  the  city  in  part,  and 
deny  it  in  part  It  was  held  In  each  of  the 
cases  cited  that  proceedings  for  the  annex- 
ation of  territory  should  be  in  strict  con- 
formity to  the  statute.  When  the  cases  re- 
ferred to  were  decided,  there  was  no  right 
Of  appeal  from  the  decision  of  the  board  of 
commissioners.  We  now  have  a  statute 
granting  the  right  of  appeal,  and  providing 
that  "the  appeal  shall  be  tried  and  deter- 
mined as  an  original  cause."  Rev.  St.  1804, 
I  4224  et  seq.  (Rer.  St  18S1,  {  3213  et  seq.) 
It  has  been  settled  by  this  court  that  such 
proceedings,  on  appeal,  to  the  circuit  court, 
are  tried  de  novo.  Chandler  t.  City  of  Ko- 
komo,  137  Ind.  205,  36  N.  E.  817,  and  cases 
there  cited.  If  to  the  practice  In  the  circuit 
court  we  should  apply  the  rule  of  the  case 
of  City  of  Peru  v.  Bearss,  supra,  we  would 
find  that  there  must  be  a  concurrence  of  the 
city  and  of  the  court  in  the  conclusion  that 
the  territory  described  in  the  petition  should 
be  annexed  before  a  valid  order  of  annex- 
ation could  be  made.  In  the  present  case  It 
Is  not  objected  that  the  order  of  annexation 
is  not  as  to  the  ten-itory  described  in  the 
petition,  according  to  the  concurring  desire 
of  the  council  and  decision  of  the  circuit 
court;  but  it  is  objected  that  the  circuit 
court  permitted  the  petition  to  be  amended 
so  as  to  Include  less  territory,  and  that  such 
less  territory  was  ordered  annexed.  As  to 
the  practice  in  the  circuit  court  upon  the 
subject  of  amendments  to  the  petition  In  an- 
nexation proceedings,  the  statute  and  deci- 
sions of  this  court  are  silent  The  appellant 
insists,  and  correctly,  we  think,  that,  in  the 
absence  of  special  statutory  provision,  the 
general  practice  as  prescribed  by  the  Code 
should  prevail.  This  general  rule  has  been 
observed  with  reference  to  drainage  proceed- 
ings. See  Grume  v.  Wilson,  104  Ind.  683, 
4  M.  B.  168.  The  Code  provides  for  the 
amendment' of  pleadings  both  as  a  matter  of 
right  and  as  within  the  discretion  of  the 
court  Rev.  St  1804,  i  307  (Rev.  St  1881,  I 
894).  In  exact  analogy  to  the  Question  be- 
fore OS,  It  bas  frequently  been  held  In  high- 
way and  drainage  proceedings  pending  oa 


appeal  In  the  drcnlt  court  tbat  the  petition 
could  properly  be  amended  even  to  the  chan- 
ging of  the  line  of  route  or  as  to  a  Junsdio- 
tlonal  matter.  Coolman  t.  Fleming,  82  Ind. 
117;  Bums  V.  Simmons,  101  Ind.  557,  1  N. 
E.  72;  Metty  r.  Marsh,  124  Ind.  18,  23  N. 
B.  702;  McKeen  v.  Porter,  134  Ind.  483,  34 
N.  B.  223.  If  the  amendment  had  introduced 
new  lands,  the  owners  of  which  had  not  been 
brought  into  conrt  in  the  manner  provided 
by  law.  we  would  have  another  question 
than  that  before  us;  but  since  the  amend- 
ment only  omitted  a  part  of  the  lands  origi- 
nally included,  we  are  unable  to  see  who  is 
harmed  by  It  or  wh.-'  It  should  be  regarded 
as  an  abuse  of  discretion  to  permit  the 
amendment  If  the  city  npon  whose  petition 
the  annexation  was  sought  was  satisfied 
with  the  extent  of  territory  Included  In  the 
amended  petition,  and  If  the  court  was  sat- 
isfied that  sucb  territory  Should  be  annexed, 
the  rnle  of  the  case  of  City  of  Peru  v.  Bearss, 
supra,  bas  been  met  and  the  appellant  has 
not  been  prejudiced.  We  conclude  that  the 
answer  was  not  bad  for  any  of  the  reasons 
urged  against  It  bnt  we  desire  to  say  that 
our  conclusion  has  not  been  reached  by  any, 
assistance  from  appellees'  counsel  who, 
though  they  filed  a  lengthy  brief,  did  not 
discuss  or  attempt  to  support  the  answer. 

In  discussing  the  alleged  error  of  the  lower 
court  In  overruling  his  motion  for  a  new 
trial,  appellant's  cpunsel  proceed  upon  the 
theory  advanced  by  them  in  argument  ot 
their  objections  to  the  answer  of  the  ap- 
pellees. It  is  claimed  that  as  disclosed  by 
the  evidence,  Woodrufi  and  Roberts  were  the 
only  appellants  from  the  Judgment  of  the 
board;  tbat  this  appellant  was  not  an  appel- 
lee In  the  circuit  court  nor  a  party  to  the 
case  there,  for  the  want  of  notice.  As  we 
have  shown,  the  question  of  notice,  or  the 
Jurisdiction  of  the  circuit  court  over  the  per- 
son of  this  appellant  was  not  made  an  issue 
by  the  pleadings  in  this  case,  and  the  pres- 
ence or  absence  of  evldeuce  cannot  be  con- 
sidered with  reference  to  any  such  issue. 

When  we  have  decided  that  It  was  proper 
practice  In  the  circuit  court  to  prevent  the 
amendment  to  the  petition,  the  argument 
with  reference  to  the  variation  in  descrip- 
tions of  territory  as  contained  in  the  origi- 
nal notice  and  petition  and  the  amended  pe- 
tition and  order  of  annexation  is  of  no  force 
In  determining  whether  the  circuit  court  bad 
Jurisdiction  to  make  such  order.  The  only 
question  arising  upon  the  motion  for  a  new 
trial,  and  not  involved  in  the  conclusion  al- 
ready reached  by  us,  was  that  the  court  as 
appellant  Insists,  erred  in  admitting  in  evi- 
dence the  appeal  bond  of  Woodruff  and  Rob- 
erts. If  error,  It  was  certainly  not  preju- 
dicial to  the  rights  of  the  appellant 

No  available  error  having  been  presented 
by  the  record,  the  judgment  Is  affirmed. 
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(143  ma.  231) 

BEL  KIVER  R.  00.  et  aL  t.  STATE  ex  rd. 

KISTLER,  Prosecuting  Attorney. 

(Supreme  Court  of  rndiana.    Jan.  9,  1896.) 

Qoo  Warranto— Pleading— Vbso«—Waiv«r  of 

Obiectios— Service  of  Summons 

— corpohations. 

1.  Under  Rer.  St  1881,  t  843  (Rev.  St 
1884,  8  346),  providintr  that  the  objection  that 
the  action  was  brought  in  the  wrong  county, 
if  not  taken  by  answer  or  demurrer,  sliaU  be 
deemed  waived,  the  failure  to  bo  object,  in  quo 
warranto  to  declare  a  forfeiture  of  the  chartei 
of  a  railroad  corporation,  waives  the  objection 
that  the  action  was  not  brought  in  the  county  in 
which  the  company's  principal  office  waa  main- 
tained, aa  required  by  Rev.  St  1881,  {  312  (Rev. 
fit.  1884  i  314) 

2.  Rev.  St '1881.  f  819  (Rev.  St  1894,  S 
821),  providing  for  the  service  of  summons  on  a 
nonreaident  defendant,  does  not  authorize  the 
service  in  such  manner  of  a  summons  on  a  cor- 
poration organized  under  the  laws  of  this 
state. 

8.  Under  Act  Dec.  21, 1858  (2  Gavin  &  H. 
St  p.  68;  2  Davia'  St  1876,  p.  49),  providing 
for  service  of  summons  on  domestic  corpora 
tions,  where  it  appears  by  the  sherltTs  return 
that  it  lias  no  office  within  the  county  where  it 
has  been  located,  such  a  return  of  the  sheriff 
is  essential  to  authorize  service  in  the  manner 
th^«in  provided. 

Appeal  from  clrcutt  court,  Fulton  county; 
A.  C.  Capron,  Judge. 

Proceeding  in  the  nature  of  quo  waitanto, 
on  the  relation  of  Frank  M.  Klstler,  prose- 
cuting attorney,  against  the  Eel  River  Rail- 
road Company  and  another.  From  a  Judg- 
ment against  defendants,  they  appeal.  Re- 
rersed. 

Henry  Orawford  and  Stuart  Bros.  &  Ham- 
mond, for  appellants.  Wlnfleld  &  Taber  and 
W.  A.  Eetcham,  for  appellee. 

MONKS,  J.  This  is  a  proceeding  by  In- 
formation in  the  nature  of  quo  warranto 
filed  by  the  prosecuting  attorney  of  the  Cass 
circuit  court  againat  appellants,  seeking  to 
forfeit  the  corporate  existence  of  the  Eel 
Blver  Railroad  Company,  for  the  alleged  reor 
son  that  it  has  leased  its  railroad  and  aban- 
doned its  corporate  property  and  francliises 
to  the  Wabash  Railroad  Company,  its  co- 
appellant  Appellants  are  corporations  or- 
ganized under  the  laws  of  this  state.  The 
venue  of  said  cause  was  changed  to  the  court 
below,  where  final  judgment  was  rendered 
against  appellants. 

It  is  earnestly  insisted  by  appellants  that 
"tbe  CaM  circuit  court  was  not  vested  with 
any  jurisdiction  over  the  Bel  River  Company 
to  entertain  the  information  In  this  case." 
Counsel  for  appellants,  in  support  of  this 
propositton,  say:  "In  the  absence  of  stat- 
utory proTtsions,  corporations  are  subject  to 
salt  for  durter  forfeiture  and  dissolntion 
only  In  the  county  in  which  they  reside; 
that  is,  where  the  stockholders  annually 
meet,  and  the  principal  ofllce  is  maintained. 
State  V.  Whitewater  Valley  Canal  Co.,  8 
lud.  320.  •  •  •  The  law,  therefore,  does 
not  allow  infomuutlon  to.  be  brought  In  any 


county  In  which  the  road  Is  sltnate.  Such 
being  the  restricted  grant  of  JurisdicMon, 
the  information  fails  to  exhibit  any  facts 
showing  that  Cass  county  alone,  out  of  the 
eight  counties  in  which  the  railroad  Is  sit- 
uated, was  the  proper  county,  whose  court 
alone  could,  under  section  1132,  Rev.  St  1881 
(section  1146,  Rev.  St  1894),  entertain  an  in- 
formation. There  was  no  allegation  that 
the  principal  place  of  business  was,  or  ever 
had  been,  in  said  county.  In  the  absence  Of 
such  showing  the  proceeding  was  coram  non 
Judice,  and  the  process  a  nullity."  It  Is 
provided  by  section  1132,  Rev.  St  1881  (sec- 
tion 1146,  Rev.  St  1894),  that  "the  informa- 
tion may  be  filed  by  the  prosecuting  attor- 
ney in  the  circuit  court  of  the  proper  coun- 
^,"  and  by  section  1185,  Rev.  St  1881  (sec- 
tion 1148,  Rev.  St  1894),  that  "whenever  an 
information  is  filed  a  summons  shall  issue' 
thereon,'  which  shall  be  served  and  returned 
as  In  other  actions.  The  defendant  shall  ap^ 
pear  and  answer  or  suffer  default  and  sub* 
sequent  proceeding  shall  be  as  in  other  ao 
tions."  It  was  held  by  this  coist  in  Robert-' 
son  T  State,  109  Ind.  78,  85-87,  IQ  N.  E.  582, 
648,  that  all  actions  must  be  brought  in  the 
county  where  the  defendant  resides,  except 
such  as  the  statute  expressly  provides  shall 
be  brought  elsewhere,  and  that  a  proceeding 
such  as  this  is  a  civU  action,  and  g^ovemed 
by  the  provisions  of  section  312,  Rev.  St; 
1881  (section  314,  Rev.  St  1894),  which  reads 
thus:  "That  all  other  actions  must  be  com- 
menced in  the  county  where  the  defendants 
or  one  of  them  has  bis  usual  place  of  resi- 
d^ice;"  that  the  "proper  county"  mentioned 
In  section  1132,  Rev.  St  1881  (section  1146, 
Rev.  St  1894),  Is  the  county  of  the  defend- 
ant's usual  residence.  As  there  is  no  stat-' 
utory  provision  authorizing  actions  such  as 
this  to  be  instituted  elsewhere  than  in  the 
county  where  the  defendant  resides,  it  fol- 
lows that  jurisdiction  of  the  Eel  River  Com- 
pany, unless  waived,  could  only  have  been 
acquired  by  proper  service  of  summons  in  an 
action  brought  in  the  county  of  its  residence, 
or  in  the  county  of  the  residence  of  the  Wa- 
bash Railroad  Company,  its  coappellant 

The  proceeding,  however,  was  not  "coram 
non  judice,  and  the  process  a  nullity,"  for 
the  reason  that  the  information  did  not  show 
that  the  principal  office  of  the  Eel  River 
Company  was  maintained  in  Cass  coimty, 
as  claimed  by  appellants.  It  is  provided  by 
section  338,  Rev.  St  1881  (section  342,  Rev. 
St  1894),  "that  the  defendant  may  demur  to 
the  complaint  when  it  appears  upon  the  face 
thereof  either:  First,  that  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant 
or  the  subject  of  the  action."  And  by  sec- 
tion 343,  Rev.  St  1881  (section  346,  Rev.  St. 
1884),  it  is  enacted:  "Where  any  of  the  mat- 
ter enumerated  In  section  888  does  not  ap^ 
pear  upon  the  face  of  the  complaint,  the  ob- 
jection (except  for  misjoinder  of  causes), 
may  be  taken  by  answer.  If  no  such  objec- 
tion Is  taken  either  by  demurrer  or  answer 
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ihe  defendant  shall  be  deemed  to  have  waiv- 
ed the  same  except  only  the  objection  to  the 
Jurisdiction  of  the  court  over  the  subject  of 
the  action  and  except  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action:  provided  how- 
ever, that  the  objection  that  the  action  was 
brought  In  the  wrong  county,  If  not  taken  by 
answer  or  demurrer  shall  be  deemed  to  have 
been  waived."  It  is  clear,  we  think,  that 
the  subject-matter  of  this  action  is  within 
the  ordinary  Jurisdiction  of  the  circuit  court, 
and  that.  If  the  same  was  brought  in  the 
wrong  county,  the  objection  of  Jurisdiction 
over  the  person  of  the  Bel  River  Company, 
If  properly  served  with  process,  would  be 
waived,  if  not  talien  by  answer  or  demurrer 
88  provided  in  the  proviso  to  section  343, 
Rev.  St  1881  (section  346,  Rev.  St  18»4). 
The  fact  that  the  place  where  the  action 
must  be  brought  is  governed  by  section  812, 
Bev.  St  1881  (secUon  314,  Rev.  St  18&4), 
which  relates  only  to  venue,  Is  conclusive 
proof  that  It  Is  a  question  of  jurisdiction  of 
the  person,  and  not  of  the  subject  of  the 
action.  Even  if  the  circuit  court  of  the 
county  in  which  the  Eel  River  Company 
"resided"  were  the  only  court  which  could 
take  Jurisdiction  of  the  subject  of  the  ac- 
tion against  it  such  fact  need  not  be  alleged 
In  the  Information.  It  has  been  uniformly 
held  by  this  court  that,  the  circuit  court  being 
a  court  of  general  Jurisdiction,  its  authority 
to  proceed  with  a  trial  of  a  cause  need  not 
aflSrmatively  appear  In  the  complaint  Cha- 
peU  V.  Shuee,  117  Ind.  481,  20  N.  E.  417,  and 
cases  cited.  The  rule  was  thus  stated  by 
this  court  In  Bass  Foundry  &  Mach.  Works 
r.  Board  Com'rs  Parke  Co.,  115  Ind.  234,  17 
N.  B.  593:  "The  rule  is  universal,  as  applied 
to  courts  of  general  jurisdiction,  and  es- 
pecially in  matters  which  proceed  according 
to  the  course  of  common  law,  that  the  facts 
which  give  jurisdiction  of  the  subject  of 
the  action  need  not  affirmatively  appear  on 
the  face  of  the  complaint  Klnnaman  t. 
Klnnaman,  71  Ind.  417;  Work,  Prac.  (Ind.) 
i  474.  It  follows  from  the  very  language  of 
the  statute  which  prescribes  the  causes  of 
demurrer,  as  well  as  from  the  general  rules 
of  the  common  law,  that  a  demurrer  for 
want  of  Jurisdiction,  either  in  respect  to  the 
person  of  the  defendant  or  of  the  subject- 
matter  of  the  action,  will  only  lie  when  the 
defect  appears  upon  the  face  of  the  com- 
plaint The  difference  between  want  of  ju- 
risdiction because  the  court  Is  wholly  with- 
out power  or  authority  to  take  cognizance 
of  and  adjudicate  upon  the  particular  sub- 
Ject^natter  involved  In  the  suit,  and  want 
of  jurisdiction  on  account  of  the  nonex- 
istence' of  some  extraneous  fact  which  may 
or  may  not  exist  in  that  case,  is  not  to  be 
disregarded^  Where  the  court  is,  In  law.  In- 
competent, and  without  the  faculty  to  deal 
with  the  subject-matter  before  It,  its  pro- 
ceedings and  Judgment  without  regard  to 
any  question  of  waiver  or  consent  by  the 


parties,  would  be  coram  non  judice.  In  such 
a  case  the  want  of  Jurisdiction  would  neces- 
sarily appear  upon  the  face  of  the  complaint 
and  objection  might  be  taken  by  demurrer 
or  motion  to  dismiss.  Where,  however,  the 
subject-matter  before  the  court  is  within  Its 
ordinary  jurisdiction,  so  that  its  Judgment 
would  be  binding  unless  the  facts  going  to 
defeat  its  jurisdiction  in  that  particular  case 
were  brought  forward,  a  court  of  general 
Jurisdiction  may  proceed  untU  the  facts 
showing  want  of  jurisdiction  are  made  af- 
firmatively to  appear.  This  Is  so  because 
the  parties  may  in  such  a  case  waive  any 
question  concerning  the  jurisdiction  of  the 
court  Where  facts  exist  that  would  deprive 
the  court  of  jurisdiction,  or  arrest  the  pro- 
ceedings for  the  time  being,  the  complaint 
being  silent  In  that  regard,  objection  can- 
not be  taken  by  demurrer,  but  the  facts 
must  be  brought  forward  by  answer  or  plea. 
If  no  objection  be  thus  taken,  the  defect  la 
to  be  deemed  waived."  It  follows  from 
what  we  have  said  that  If  this  action  was 
not  commenced  In  the  proper  county,  as  that 
fact  did  not  appear  upon  the  face  of  the 
complaint,  such  question  could  only  be  rais- 
ed by  plea  in  abatement  and,  if  not  so  rais- 
ed, would  be  waived,  and  that  therefore, 
the  process  was  not  a  nullity. 

It  is  also  tirged  by  appellants  that  sum- 
mons was  not  served  on  the  Bel  River  Com- 
pany in  such  manner  or  at  such  place  as  to 
give  the  court  below  jurisdiction  over  the 
person  of  that  company.  The  only  jurisdic- 
tion obtained  over  the  Eel  River  Company 
was  by  virtue  of  two  summonses  directed 
to  the  sheriff  of  Cass  county,  requiring  said 
company  to  appear  and  plead  on  June  7, 
1893,  and  served  by  unofficial  persons.  A 
summons  from  the  circuit  court  can  only  be 
served  in  this  state  by  the  sheriff,  or  by  some 
one  authorized  by  him  for  that  purpose.  Kyle 
V.  Kyle,  55  Ind.  387.  Service  of  process  by 
one  not  authorized  to  serve  It  Is  a  nullity, 
and  confers  no  jurisdiction.  Id.  An  unofficial 
person  may  serve  a  summons  without  the 
state,  when  such  service  Is  authorized  by 
statute.  In  such  case  the  service  and  proof 
must  show  that  the  case  was  one  In  which 
such  person  had  authority  to  serve  the  pro- 
cess. Aid.  Jud.  Writs,  168.  It  Is  a  funda- 
moital  rule  that  statutory  provisions  for 
acquiring  jurisdiction  of  the  person  of  a  de- 
fendant by  service  of  process,  by  an  unoffi- 
cial person,  by  publication,  or  personal  serv- 
ice of  process  out  of  the  state,  must  be 
strictly  pursued.  Fontaine  v.  Houston,  68 
Ind.  316;  Johnson  v.  Patterson,  12  Ind.  471$ 
Beard  t.  Beard,  21  Ind.  321;  Mamlne  v.  Mur- 
phy, 8  Ind.  272;  Vlzzard  v.  Taylor,  97  Ind. 
90,  and  cases  cited;  Carrlco  v.  Tarwater,  103 
Ind.  86.  2  N.  B.  227;  Field  v.  Malone,  102 
Ind.  251,  1  N.  E.  507;  Works,  Jur.  48,  286. 
The  only  proof  of  service  of  said  summons 
on  said  appellant  was  by  affidavits  stating 
that  the  same  was  served  on  the  Eel  River 
Railroad  Company,— one  by  leading  to  tbfr 
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secretary  of  said  company  In  Massachusetta, 
and  the  other  by  reading  to  one  of  the  di- 
rectors of  said  company  In  Michigan,— and 
that  the  Eel  River  Railroad  Company  so 
served  was  the  Identical  Eel  River  Railroad 
Company  named  In  the  action  In  which  said 
summons  Issued.  This  proof  of  service  seems 
to  have  been  made  nnder  the  provisions  of 
section  319,  Rev.  St.  1S81  (section  321,  Rev. 
St.  1894),  which  provides  that,  when  a  de- 
fendant Is  a  nonresident,  personal  service  of 
summons  out  of  the  state  is  equivalent  to 
publication,  and  such  service  may  be  proved 
by  the  affidavit  of  a  competent  person,  etc. 
The  proof  of  service  of  summons  on  the  Eel 
River  Company  was  not  sufficient,  under  this 
section,  for  the  reason  It  was  not  shown  that 
said  company  was  a  nonresident  of  the  state. 
It  is  true  that  the  information  alleged  that 
the  Eel  River  Company  had  no  officer  or 
agent  within,  the  state  upon  whom  service 
could  be  had;  but  the  information  was  not 
verified,  and,  if  such  facts  would  have  sus- 
tained the  service  of  summons  on  the  Elel 
River  Company  in  this  case,  under  section 
319,  Rev.  St  1881  (section  321,  Rev.  St.  1894), 
no  proof  thereof  was  made.  We  do  not 
think,  however,  that  the  Eel  River  Company 
could  be  legally  served  under  said  section, 
for  the  reason  that  said  company  was  organ- 
ized under  the  laws  of  this  state,  and  was 
therefore  a  resident  of  the  state,  and  could 
not  migrate.  Aspinwall  v.  Railroad  Co.,  20 
ilnd.  492,  and  cases  cited;  Ohio  Life  Ins.  & 
Trust  Co.  V.  Merchants'  Ins.  &  Trust  Co.,  11 
Humph.  1;  Miller  v.  Ewer,  27  Me.  509,  46 
Am.  Dec.  619,  and  note,  page  627;  Clarlse  v. 
Bank,  10  Ark.  516;  Wood  v.  Insurance  Co., 
13  Conn.  202,  33  Am.  Dec.  395,  and  cases 
cited  In  note,  pages  399-401;  City  of  New 
Albany  v.  Meekln,  3  Ind.  481,  56  Am.  Dec. 
522,  and  note,  page  631;  1  Wood,  R.  R.  {{ 
139,  140,  and  cases  cited  in  note. 

It  is  claimed,  however,  by  appellee,  that  the 
act  of  December  21,  1858  (2  Gavin  &  H.  St 
p.  63;  2  Davis'  St  1876,  p.  49),  has  never 
been  repealed,  and  is  still  in  force,  although 
it  was  not  included  in  the  revision  of  1881, 
and  that  the  service  of  summons  on  the  Eel 
River  Company  outside  of  the  state  was  au- 
thorized by  that  act  The  act  provides  "that 
In  any  dvU  action  now  pending,  or  which  may 
hereafter  be  brought  in  any  court  In  this 
state,  against  any  corporation  created  by  the 
act  of  the  general  assembly  of  thlK  state, 
wherein  it  shall  appear  by  the  sherllTs  return 
that  such  corporation  has  no  officer,  or  person 
authorized  to  transact  its  business,  residing 
within  the  county  where  such  corporation 
has  been  located,  or  has  exercised  Its  powers, 
upon  whom  process  can  be  served,  then 
such  corporation  may  be  constructively  sum- 
moned in  such  action  [as]  where  a  defendant 
is  a  foreign  corporation,  or  by  the  personal 
service  of  summons  out  of  the  state,  ui)on 
any  officer  of  such  corporation,  or  upon  any 
person  authorized  to  transact  its  business." 
If  this  act  is  yet  in  force  (and  we  are  unable 


to  find  that  It  lias  been  repealed),  the  proof 
of  service  of  process  was  not  sufficient,  under 
its  provisions,  for  the  reason  that  there  was 
no  return  by  the  sherifC  that  the  Eel  River 
Company  had  no  officer  or  person  authorized 
to  transact  its  business  residing  within  the 
county  where  such  corporation  has  'been  lo- 
cated or  has  exercised  its  powers,  upon  whom 
process  can  be  served,  as  required  by  said  act 
It  follows,  therefore,  that  the  Cass  circuit 
court  erred  in  overruling  the  motion  of  the 
Eol  River  Company  to  quash  the  service  of 
summons  as  to  it  As  the  court  below  had 
no  Jurisdiction  of  the  person  of  said  appel- 
lant, it  Is  not  necessary  or  proper  for  us  to 
express  any  opinion  as  to  the  other  questions 
discussed  by  counsel  in  their  briefs.  Judg- 
ment reversed,  with  instructions  to  the  court 
below  to  remand  said  cause  to  the  Cass 
circuit  court,  and  the  Cass  circuit  court  is 
instructed  to  sustain  the  motion  of  the  Eiel 
River  Railroad  Company  concerning  the  pro- 


HOWARD,  3.  (concnrring).  The  chief 
question  discussed  by  counsel  in  this  case, 
and  that  on  which  it  seems  to  tiave  been  tak- 
en for  granted,  both  on  the  appeal  and  on 
the  trial,  that  the  case  must  turn,  is  the  right 
of  the  Wabash  Railroad  Company  to  lease 
and  thus  absorb,  the  appellant,  a  competing 
railroad  company.  It  does  not  appear  from 
the  record,  however,  even  if  this  were  the 
issue  on  which  the  decision  must  turn,  that 
the  question  has  been  properly  brought  before 
the  court.  The  parties  may  know,  and  coun- 
sel may  take  it  for  granted  that  all  the  world. 
Including  this  court,  must  know,,  that  the 
two  roads  are  competing  lines.  But  neither 
In  the  pleadings  nor  in  the  evidence  Is  the  ques< 
tion  so  presented  that  we  may  take  Judicial 
notice  that  the  lines  are  competing,  nor  was 
this  the  theory  on  which  the  case  was  tried, 
or  the  Judgment  rendered.  If  they  are  in 
fact  competing,  such  fact  should  be  shown 
in  the  record.  It  may  be  very  true  that  if  the 
question  were  properly  presented,  and  if  It 
appeared  that  the  lines  were  competing,  the 
Judgement  should  be  affirmed;  for  It  may 
well  be  doubted  whether  a  railroad  com- 
pany, by  pmrchase,  foreclosure,  consolidation, 
lease,  or  other  contrivance,  can  absorb  a  rival 
line  of  road,  so  as  to  destroy  that  competi- 
tion which  public  policy  requires  should  be 
retained  and  encouraged  whenever  i>osslble. 
The  consolidation  which  public  policy  will 
favor  is  that  of  bona  fide  feeders  and  exten- 
sions with  the  main  lines,  but  not  of  rival  o<* 
competing  lines.  The  question,  however,  on 
which  the  decision  on  this  appeal  has  turned, 
and  that  on  which  It  would  seem  it  must 
turn,  is  the  insufficiency  of  the  service  or  no- 
tice on  which  it  was  attempte(l  to  bring  the 
appellant  into  court  The  appellant  Is  a  res* 
Ident  corx>oration,  and  cannot  be  served  by 
summons  or  other  notice  to  its  officers  out- 
side the  state,  or  by  publication,  unless  tbs 
proper  showing  Is  first  made  by  aJQdavlt  (sen* 
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Uon  320,  Rev.  St  1884;  eectlon  318,  Rev. 
St  18S1);  or  shall  be  sbown  by  sheriff's 
return,  as  provided  in  the  act  approved  De- 
cember 21,  1868  (2  Gavin  &  H.  St  i».  63;  2 
Davis'  St  p.  49).  Here  there  was  no  such 
showing  of  the  facts  as  might  have  made 
good  the  service  attempted  In  this  case.  For 
this  reason  I  must  concur  In  the  decision  of 
the  court 


(Itt  Ind.  29S) 

SHAPPER  V.  STEVENS. 

(Supreme  Oonrt  of  Indiana.    Jan.  10, 1898.) 

EsTATKS— Girr  bt  Life  Tbxast— Obowix* 
Crops. 

1.  Crops  planted  by  a  life  tenant  and  grow- 
ing on  the  land  at  bis  death  are  snbject  to  his 
girt  thereof  made  during  his  lifetime. 

2.  In  an  action  to  enjoin  the  appropriation 
.  of  an  undivided  interest  in  a  crop  of  com,  it  ap- 
peared that  defendant  had  cared  for  the  life 
tenant  of  certain  land;  that  the  life  tenant  told 
several  persons  that  he  had  given  defendant  all 
his  crop  for  such  care:  that  before  the  crop 
was  sown  he  bad  said  that  on  bis  death  all  his 
personal  property  was  "to  go"  to  the  remainder- 
nan,  plaintiff's  grantor.  Beld  a  gift  to  defend- 
ant 

Appeal  from  circuit  court  Henry  county; 
B.  H.  Bnndy,  Judge. 

Action  by  Octnvlus  Shaffer  against  Sarah 
F.  Stevens.  From  a  judgment  for  defendant 
plaintiff  appeals.     Iteversed. 

Brown  &  Brown,  for  appellant.  D.  W. 
Chambers  and  J.  M.  &  S.  H.  Brown,  for  ap- 
pellee. 

HOWARD,  J.  This  was  an  action  by  ap- 
pellee for  damages,  and  to  enjoin  appelhint 
from  appropriating  to  his  own  use  the  un- 
divided one-half  of  a  crop  of  com  raised  by 
Iilm  upon  about  17  acres  of  land.  It  appears, 
as  we  gather  from  the  record,  that  one  James 
Gabn,  now  deceased,  during  his  lifetime  con- 
veyed in  fee  simple  the  land  In  question,  to- 
gether with  other  land,  to  one  Peyton  E. 
Ballard,  subject  to  a*  life  estate  tn  the  said 
Gahn.  James  Gabn  died  during  the  latter 
part  of  April,  or  early  in  May,  1884.  A  few 
days  before  bis  death  the  neighbors  planted 
the  com  in  dispute.  Gahn  left  no  children. 
His  wife  bad  died  several  years  before  his 
death.  The  evidence,  as  we  think,  shows, 
without  contradiction,  that  the  appellant  and 
bis  wife  cared  for  both  Gahn  and  bis  wife 
during  the  latter  years  of  their  lives,  and 
particularly  during  their  last  sickness,  and 
that,  about  a  week  before  Gabn's  death,  aft- 
er the  corn  was  planted,  Gahn  told  several  of 
the  neighbors  that  he  bad  given  to  appel- 
lant all  his  corn  crop,  that  be  could  never  re- 
pay appellant  for  what  be  bad  done  for  him, 
and  that  bis  com  crop  was  all  be  bad  to 
give  him.  Some  evidence  was  admitted,  over 
the  objection  of  appelhint,  that  about  a  year 
before  his  death  Gahn  bad  said  that  all  his 
personal  property  at  his  death  was  to  go  to 
Ballard,  the  remainder-man.  Even  If  this 
were  proper  evidence^  it  could  not  affect  the 


gift  here  attacked.  The  evidence  was,  not 
that  Gahn  had  given  or  disposed  of  any  per> 
sonal  property  to  Ballard,  but  that  it  was  "to 
go"  to  Ballard  on  Oatan's  death.  This  was 
rather  an  Indication  of  what  Gabn  intended 
to  do  than  a  statement  of  what  he  had  done. 
Besides,  the  com  crop  was  not  in  existence 
at  the  time  ot  the  alleged  transfer  of  per- 
sonal property  .to  Ballard.  The  appellee 
claims  the  com  by  virtue  of  a  deed  made  of 
the  land  by  Ballard  a  few  days  after  the 
death  of  Gahn.  She  claims  1;b&t  although 
appellant  cultivated  the  com  crop,  and  not- 
withstanding that  the  same  was  given  to  blm 
by  Gahn,  yet  that  she,  as  now  owner  of  the 
land,  is  entitled  to  the  landlord's  one-half  of 
the  crop. 

There  is  no  doubt  that  appellant  performed 
long  and  faithful  service  for  Gahn,  and  no 
doubt  that  Gahn,  so  far  as  he  could,  gave 
this  com  crop  to  appellant  in  payment  or 
part  payment  of  such  service.  Tbe  only 
question  for  decision  is  whether  Gahn,  as  life 
tenant  could  give  tbe  com  crop  to  htan,  or 
whether,  on  Gahn's  death,  the  relation  of 
landlord  and  tenant  at  once  aroee  between 
Ballard,  as  successor  to  the  land,  and  appel< 
lant  as  cultivator  of  the  crop.  We  think  the 
life  tenant  was  owner  of  the  annual  crop,  and 
might  dispose  of  it  during  his  lifetime.  Gabn 
was  life  tenant,  and  his  title  to  the  crop 
planted  dnrlng  his  lifetime  was  certainly  as 
good  as  that  of  any  tenant  could  be  to  the 
crop  planted  during  his  tenancy.  It  is  the 
law  in  this  state  that  where  tbe  relation  of 
landlord  and  tenant  exists,  and  where  the 
rent  Is  to  be  paid  at  a  fixed  time  by  tbe  de- 
livery to  the  landlord  of  a  part  of  the  crop 
raised,  the  tenant  in  iKissesslon  of  the  land 
has  exclusive  possession  of  the  growing  crop 
until  such  time  and  delivery.  Railway  Cow 
V.  Llnard,  94  Ind.  819.  Where  the  term  of  tbe 
tenancy  Is  uncertain,  the  general  {Hinclple 
seems  to  be  recognized  that  tbe  tenant  who 
sows  the  crop  shall  reap  it  Heavllon  v. 
Bank,  81  Ind.  249.  It  appeared  In  that  case 
that  when  the  crops  were  put  out  tbe  sale  of 
the  land  had  not  been  ordered  or  advertised, 
and  the  court  said:  "It  being  uncertain 
when.  If  ever,  the  sale  would  be  made,  tbe 
condition  existed  which  assures  to  the  sower 
the  right  to  reap." '  In  tbe  case  at  bar,  accord- 
ing to  appellee's  theory,  Gahn  was  a  life 
tenant  The  term  of  his  tenancy  was  there- 
fore uncertain,  and  crops  planted  by  him 
would  belong  to  blm,  and  if  undisposed  of  at 
bis  death  would  go  to  his  estate  and  not  to 
tbe  owner  of  the  remainder  in  the  land. 
Such  crops,  as  between  tbe  life  tenant  and 
the  remainder-man,  constituted  no  part  of  the 
freehold.  See  Perry  v.  Hamilton,  138  Ind. 
271,  35  N.  B.  83&  Gahn,  It  would  seem, 
might  therefore  dispose  ot  the  crops  planted 
during  his  lifetime,  even  though  not  matured 
or  gathered  before  his  death.  In  Dorset  v. 
Gray,  98  Ind.  273,  it  appeared  that  a  widow 
owned  a  farm  for  life,  remainder  to  her  two 
daughters.    The  widow  leased  the  land  to 
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Gray,  one  of  ber  Bons-ln-law,  dnrlog  the  term 
of  her  Datural  life.  She  died  Juue  25,  1882. 
At  that  time  there  were  growing  crops,  plant- 
ed by  Gray.  On  appeal  from  the  judgment  in 
a  suit  brought  by  the  other  son-ln-Iaw  for  a 
share  of  the  crops.  It  was  held  by  this  court 
that  Gray  held  a  legal  right  to  the  crops,  and 
was  not  bound  to  pay  for  them  otherwise 
than  as  provided  in  the  contract  under  which 
be  planted  them;  that  the  duration  of  the 
lease  depended  upon  an  uncertain  contin- 
gency, namely,  the  termination  of  the  life  of 
the  widow,  bat  the  term  being  ended  by  the 
act  of  God,  to  wit,  her  death,  Gray  was  en- 
titled to  the  growing  crops.  Citing  Taylor, 
Landl.  &  Ten.  80.  In  the'^case  at  bar,  Gahn, 
as  life  tenant  of  the  land,  was  owner  of  the 
eom  crop  planted  thereon  during  his  life,  and 
having  given  or  disposed  of  that  crop  to  ap- 
pellant, the  latter  was  not  bound  to  pay  for 
It  otherwise  than  as  provided  for  In  the  con- 
tract under  which  he  received  title  to  the 
crop  from  the  life  tenant  By  the  terma  of 
that  contract,  it  appears  that  he  liad  already 
paid  the  life  tenant  for  the  crop.  The  Judg- 
ment is  reversed,  with  instructions  to  grant 
a  new  trial. 


<Xi*  lad.  (44) 

BEILING  V.  OITT  OP  BVANSVILLE^ 

(Supreme  Court  of  Indiana.    Jan.  7,  1886.) 

SLAueHTBsnODss — KzcLvatON  VROit  CiTT  Limits 

— VaLIDITT  of  ORDINAKOa 

1.  The  city  of  Bvansvdllp,  under  section  30 
cl.  8,  of  its  charter  (Local  Acts  1846-47).  an- 
thoriziDg  it  to  direct  the  location  of  slaughter 
honseg,  and.  If  necessary,  to  prohibit  their  main- 
tenance, hiid  power  to  adopt  the  ordinance  of 
December  10,  1892,  prohibiting  the  slaughter- 
ing of  animals  and  the  maintenance  of  slaugh- 
terhouses within  the  corporate  limits. 

2.  Acts  1803,  p.  65,  {  23,  concerning  the  in- 
corporation of  certain  cities,  and  providing  that 
ordinances  not  inconsistent  therewith  should  re- 
ftiain  in  full  force,  and  authorizing  such  cities 
to  prohibit  or  regulate  the  location  of  slaugh- 
terhouses, did  not  repeal  the  ordinance  of  De- 
cember 10.  1802,  of  tne  city  of  Evansrille,  pro- 
hibit! ug  the  maintenance  of  slaugbterhousea 
witbin  the  city  limits. 

3.  The  legislature  has  authority  to  confer 
power  upon  a  city  to  regulate  the  location  or  to 
prohibit  the  maintenance  of  slaughterhouses  in 
ihe  city  limits. 

Appeal  from  circuit  court,  Vanderburgh 
4!0unty;    R.  D.  Richardson,  Judge. 

Jacob  Boiling  was  convicted  for  violating 
the  provisions  of  an  ordinance  adopted  by  the 
city  of  Evansville  December  10,  1802,  pro- 
hibiting the  slaughtering  of  animals  and  the 
maintaining  of  slaughterhouses  within  said 
«ity.    Defendant  appeals.    AflBrmed. 

James  T.  Walker  and  Philip  W.  Frey,  for 
appellant.  Geo.  A.  Cunningham,  for  appel- 
lee. 


JORDAN,  J.  Appellant  was  prosecuted 
and  convicted  of  having  on  the  4th  day  of 
Jqne.  1804.  violated  the  provisions  of  an  or- 

iHeb«arlng  denied. 


dlnance  of  the  city  of  BvansvIUe,  adopted 
December  10,  1802,  entitled  "An  ordinance 
prohibiting  the  slaughtering  of  animals  and 
the  maintaining  of  slaughter-houses  within 
the  city."  Section  1  of  this  ordinance  reads 
as  follows:  "Section  1.  Be  It  ordained  by  the 
common  council  of  the  city  of  Evansville, 
that  after  the  first  day  of  June,  1804,  It 
shall  be  unlawful  to  slaughter  any  animal  or 
to  maintain  any  slaughter  house  within  the 
dty  of  Evansville."  Section  2  provides  a 
penalty  to  be  assessed  for  a  violation  of  any 
of  the  provisions  of  the  ordinance  of  not  less 
than  $10  nor  more  than  $100.  The  evidence 
in  the  record  establishes  that  the  appellant, 
on  the  date  charged  In  the  complaint,  was 
guilty  of  maintaining  a  slaughterhouse  with- 
in the  city  of  Evansville,  and  was  engaged 
In  slaughtering  therein  beeves,  hogs,  and 
sheep  to  supply  a  meat  market,  in  which 
business  he  was  engaged.  On  the  11th  day 
of  February,  1805,  counsel  for  appellant  filed 
a  brief,  at  the  close  of  which  It  was  stq.ted 
that  in  the  near  future  they  would  file  an 
additional  one,  wherein  they  proposed  to 
argue  and  present  more  fully  the  invalidity 
of  the  ordinance.  But  the  record  does  not 
disclose  the  filing  of  this  proposed  brief,  nor 
do  we  find  It  among  the  papers  In  the  case,- 
hence  are  not  favored  with  the  benefit  of  the 
extended  views  of  counsel  for  the  appellant, 
or  Informed  what  additional  propositions.  If 
any,  are  presented  by  them,  upon  the  ques- 
tions Involved,  except  as  we  ascertain  the 
same  from  the  brief  of  counsel  for  the  ap- 
pellee. Appellant  attacks  the  validity  of  the 
ordinance  upon  tho  ground  that  It  Is  unrea- 
sonable, and  also  that  it  results  In  taking 
the  property  of  a  person  without  due  process 
of  law,  for  the  reason,  as  he  insists,  that  it 
does  not  provide  for  any  investigation,  In  the 
first  instance,  into  the  character  or  condi- 
tion of  the  slaughterhouse,  in  order  to  deter- 
mine whether  it  is  offensive  and  injurious  to 
the  public  health  or  comfort  sufficient  to  con- 
stitute it  a  nuisance.  And  It  Is  further  con- 
tended that  the  legislature  cannot  authorize 
a  city  to  prohibit  the  slaughtering  of  animals 
within  its  limits.  It  is  also  insisted  that, 
conceding  that  the  appellee  was  empowered 
to  prohibit  the  maintaining  of  a  slaughter- 
house within  its  corporate  limits,  the  ordi- 
nance in  question  was  repealed  by  the  act 
of  1803.  The  charter  of  the  city  of  Evans- 
ville in  force  at  the  time  the  ordinance  In 
question  was  enacted,  in  the  enumeration  of 
the  powers  conferred  upon  the  common  coun- 
cil, provided  as  follows:  "Eighth.  To  direct 
the  location  of  ail  i>owder  bouses,  slaughter 
houses,  tallow  chandler's  shops,  soap  facto- 
i1es,  distilleries  and  all  other  bouses,  fae> 
tories  and  shops  that  may  detract  from  the 
comfort  of  the  inhabitants  of  the  city.  And 
If  thought  necessary,  to  pn^Ubit  altogetber 
the  erection  or  continuance  of  all  or  any  of 
such  shops,  factories,  houses  and  establish- 
ments within  the  limits  of  said  city."  See 
Local  Acts  184G-47  Gen.  Assem.  p^  8.    Ibe 
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twentletb  clause  of  the  same  section  providea 
as  follows:  "Twentieth.  To  abate  and  re- 
move nuisances,  and  to  declare  what  shall  I>e 
deemed  nuisances,  and  punish  by  suitable 
penalties  the  person  or  persons  causing  or 
continuing  the  same,  or  suffering  the  same 
to  remain  on  his,  her  or  their  premises,  or 
both  abate  and  punish,  at  discretion;  and  for 
the  purpose  of  declaring  what  shall  be  deem- 
ed nuisances  and  abating  the  same,  or  caus- 
ing or  compelling  the  same  to  be  abated,  and 
punishing  persons  for  causing,  continuing 
or  suffering  the  same  as  aforesaid,  the  com- 
mon council  shall  have  jurisdiction  over 
both  land  and  water  one  mile  beyond  the 
limits  of  the  city  In  all  directions."  On 
March  8,  1893,  the  legislature  of  this  state 
passed  an  act  concerning  the  Incorporation 
and  government  of  cities  having  a  population 
of  more  than  50,000  and  less  than  100,000, 
■whereby  the  charter  of  appellee  under  which 
the  ordinance  in  controversy  was  adopted 
was  expressly  repealed.  Acts  1883,  p.  65. 
The  city  of  E^ransville  was  operating  under 
this  latter  act  at  the  time  the  api)ellant  was 
charged  with  the  offense  of  which  he  was 
convicted.  Section  1  of  this  act  is  as  fol- 
lows: "All  by-laws,  ordinances  and  regular 
tions,  not  inconsistent  with  this  act,  shall 
remain  and  continue  In  full  force  until  al- 
tered and  repealed  by  the  common  council 
In  conformity  with  the  provisions  of  this  act, 
but  all  by-laws,  ordinances  and  regulations 
Inconsistent  with  this  act  are  hereby  abolish- 
ed." Section  23  thereof,  in  enumerating  the 
powers  granted  to  the  common  council,  has 
the  following  provisions:  'To  declare  what 
shall  constitute  a  nuisance,  to  prevent  the 
same,  require  its  abatement,  authorize  the 
removal  of  the  same  by  the  proper  officers, 
and  provide  for  the  punishment  of  the  per- 
son or  persons  causing  the  same,  continuing 
or  suffering  the  same  to  exist,  and  assess  the 
expenses  of  Its  removal  against  such  person  or 
persons,  and  to  provide  for  collecting  such  ex- 
penses either  by  placing  the  same  on  tax 
duplicate  or  by  suit"  Also  the  following: 
"To  prohibit  or  regulate  the  location  and 
management  of  starch  factories,  glue  facto- 
ries, renderles,  tallow  candleries,  bone  fac- 
tories, soap  factories,  tanneries,  slaughter 
bouses,  breweries,  distilleries,  livery  stables, 
foundries,  and  all  other  establishments  of 
which  the  business  or  trade  may  become 
noxious  or  injurious  to  the  public  health;  to 
prohibit  the  erection  of  such  buildings  or  the 
continuance  of  such  noxious  or  injurious  oc- 
cupations therein  whenever  the  public  com- 
fort or  health  requires  it" 

It  Is  well  settled  that  when  the  adoption 
of  a  municipal  ordinance  or  by-law  is  ex- 
pressly authorized  by  the  legislature,  and 
when  the  express  grant  of  power  Is  not  in 
eonSlct  with  a  constitutional  prohibition,  or 
fundamental  principles,  it  cannot  be  surccss- 
fully  assailed  as  unreasonable  in  a  judicial 
tribunal.  CkMi  Float  v.  City  of  Jefferson ville. 
112  Ind.  15,  Via.  E.  UO;  Skaggs  v.  City  of 


MartlnsvUle,  140  Ind.  47C,  89  N..E.  241,  and 
cases  there  dted;  Rund  v.  Town  of  Fowler 
(at  last  term)  41  N.  E.  40a  By  the  charier  of 
1847,  in  clause  8  of  the  enumerated  poweta 
conferred  upon  the  city  of  Bvansville,  as 
above  set  out,  the  right  to  direct  the  location 
of  slaughterhouses,  or.  If  deemed  necessary, 
to  prohibit  entirely  the  erection  w  continu- 
ance thereof  within  the  limits  of  the  city, 
is  expressly  granted  to  the  common  council, 
and  these  same  powers  are  likewise  granted 
under  the  act  of  1883.  It  is  evident  w» 
think,  from  an  inspection  of  the  provisions  pt 
the  act  of  1893,  as  herein  set  forth,  that  thei« 
iB  nothing  in  them,  neither  Is  there  anything 
otherwise  In  the  act,  with  which  the  ordi- 
nance in  controversy  can  be  said  to  be  In- 
consistent; consequently  it  cannot  be  held  to 
be  abolished  by  the  latter  act,  but,  as  there- 
in d^lared,  it  "shall  remain  and  continue  la 
full  force  until  altered  and  repealed  by  the 
common  coun6ll,"  etc.  Slaughterhouses  have 
been  subject  to  government  control  throng 
the  agencies  of  towns  and  cities  both  In  this 
country  and  Europe  for  a  long  period  of  time, 
upon  the  grounds  that  8U(4i  control  was  nec- 
essary to  promote  cleanliness,  and  to  protect 
the  health  and  comfort  of  the  inhabitants  of 
such  municipalities.  The  adoption  of  laws 
relative  to  the  regulation  or  prohibition  of 
the  business  of  slaughtering  animals  within 
reasonable  limits  Is  generoUy  considered  as  a 
proper  exercise  of  what  is  termed  the  "police 
power  of  the  state."  mils  court,  in  the  ap- 
peal of  Rund  V.  Town  of  Fowler,  supra,  con- 
sidered and  upheld  an  ordinance  of  a  char- 
acter similar  to  the  one  before  us.  The  court 
in  that  case  said:  "The  penalty  from  which 
the  appeal  is  prosecuted  is  for  maintaining  a 
slaughterhouse  within  the  town  limlta  As 
we  have  said,  the  right  to  direct  the  location 
of  such  houses  is  given  by  the  letter  of  the 
legislative  grant,  and  the  penalty  is  assessed 
for  the  failure  to  obey  the  direction  that  such 
houses  shall  not  be  located  wlthtai  the  cor- 
porate limits."  The  grant  to  the  appeUee  un- 
der  her  charter  In  regard  to  her  right  to  leg- 
islate upon  the  subject  of  slaughterhouses  la 
In  Its  terms  broader  than  is  the  right  given 
to  towns  to  legislate  upon  the  same  subject 
In  the  case  of  the  former  It  Is  a  twofold 
grant:  First,  to  direct  the  location  of  such 
houses;  second,  to  prohibit  altogether  their 
erection  or  continuance  within  the  city  lim- 
its. That  the  legislature  of  the  state  had  the 
authority  to  expressly  confer  this  power  up- 
on the  common  council,  In  view  of  the  many 
judicial  interpretations  of  such  leglslativs 
warrant,  cannot  now  be  successfully  contro- 
verted. That  the  common  conncU  of  appel- 
lee, in  the  enactment  of  the  ordinance  In 
question,  properly  and  reasonably  exercised 
the  power  granted  to  It  under  the  charter,  la 
equally  as  well  settled.  An  act  of  the  legis- 
lature of  the  state  of  California  incorporating 
the  city  of  Sacramento  granted  power  to  the 
board  of  trustees  to  pass  ordinances  to  con- 
trol and  regulate  slaughterhouses,  or  prorlda 


Digitized  by 


Google 


Ind.) 


FOWLEB  V.  DUHMB. 


for  thdr  exclnsion  from  the  city  limits,  oi 
any  lart  thereof.  In  pursuance  of  this  grant 
the  city  adopted  an  ordinance  which  declared 
It  to  be  unlawful  for  any  person  to  slaughter 
any  animal  within  the  city,  or  to  erect,  main- 
tain, or  use,  etc.,  within  the  city,  any  boose 
or  building  as  a  slaughterhouse,  ae  to  dress 
or  clean  any  slaughtered  animal  therein.  In 
the  appeal  of  Ex  parte  Hellbron,  65  Oal.  609, 
4  Pac.  648,  the  validity  of  this  ordinance  was 
sustained  by  the  supreme  court  of  tliat  state. 
See  authorities  there  cited.  The  following 
authorities  also  sustain  the  validity  of  tiie  or- 
dinance: Dll.  Mun.  Corp.  §  141;  Tied.  Mun. 
Corp.  i  118;  2  Kent,  Comm.  340;  Cronin  y. 
People,  82  N.  Y.  318;  Board  v.  Heister,  87 
N.  y.  661;  Village  of  Buffalo  v.  Webster,  10 
Wend.  99.  In  the  Slaughterhouse  Cases,  16 
Waa  63,  Miller,  J.,  speaking  for  the  court 
after  daSnlng  the  police  power,  said:  "The 
regulation  of  the  place  and  manner  of  con- 
ducting the  slaughtering  of  animals  and  the 
business  of  butchering  within  a  city,  and  the 
inspection  of  the  animals  to  be  killed  for 
meat,  and  of  the  meat  afterwards,  are  among 
the  most  necessary  and  frequent  exercise  of 
this  power."  By  some  of  the  courts  a  slaugh- 
tering establishment  has  been  held  to  be  a 
nuisance  per  se,  while  by  others  It  has  been 
regarded  as  p«lma  facie  a  nuisance;  and 
where  It  exists  so  near  to  dwelling  houses  as 
to  Impair  the  comfortable  enjoyment  of  the 
dwellers  therein  an  actionable  nuisance  Is 
created.  But  this  question  does  not  arise  in 
the_  case  at  bar,  and  we  need  not  Inquire  as 
to  the  manner  in  which  appellant  maintained 
his  slaughterhouse.  It  is  sufficient  for  the 
purpose  of  this  appeal  for  the  court  to  know 
that  he  was  engaged  In  a  business  subject  to 
legislative  control,  and  that  the  power  rela- 
tive to  such  control  was  legally  lodged  in  the 
common  council,  and  by  It  properly  and  right- 
fully exercised.  The  contention  that  this  (»■- 
dlnance  punishes  the  prohibited  act  without 
regard  to  any  proof  that  the.  slaughterhouse 
in  question  was  injurious  to  the  health  and 
comfort  of  the  inhabitants  of  the  city  is  with- 
out force.  It  was  not  essentially  necessary 
to  its  validity  for  the  coimcll  to  allege  or  ex- 
plain the  reason  for  Its  enactment  mt  the  ex- 
igencies out  of  which  It  arose.  It  Is  an  ele- 
mentary rule  that  legislative  bodies,  within 
their  power,  in  the  enactment  of  laws>  maj 
judge  of  the  necessity  or  expediency  therefor, 
and  the  exercise  of  that  Judgment  Is  to  be 
Implied  from  the  law  itself.  We  again  affirm 
that  the  passage  of  the  ordinance  was  clearly 
within  the  authority  expressly  granted  by  the 
charter  to  appellee. 

As  to  whether  the  slaughtering  of  a  single 
animal  by  a  person  within  the  city  for  meat 
for  his  own  consumption  would  come  within 
the  Inhibition  of  the  ordinance,  is  not  a  ques- 
tion before  us,  and  we  are  not,  therefore,  re- 
quired to  decide  it  It  follows  that  the  ordi- 
nance Is  not  open  to  the  objections  Interposed 
by  the  appellant,  and  the  Judgment  is  af- 
flnued. 


(1^  Ind.  248) 
FOWLER  et  al.  v.  DUHMB  et  aL 
(Supreme  Court  of  Indiana.    Jan.  10,  1896.) 

COilSTKUCTlON  OF    DSVISB  — VkSTINO  0»  EsTATB  — 

Oeatb  OP  Devisee— Alienation- 
Restraint  or  FcwBB. 

1.  The  rule  that  estates  will  be  held  to  vest 
at  the  earliest  possible  period  in  the  absence  of 
a  manifest  intention  of  testator  to  the  contrary 
applies  to  the  vesting  of  an  estate  in  fee. 

2.  Where  real  estate  is  devised  in  terms, 
denoting  an  intention  that  the  primary  devisees 
shall  take  a  fee  on  the  death  of  testator,  cou- 
pled with  a  devise  over  in  case  of  his  death 
withont  issue,  the  words  refer  to  a  death  with- 
ont  issue  during  the  lifetime  of  testator,  and  the 
primary  devisee,  surviving  the  testator,  takes  an 
absolute  estate  in  fee. 

3.  Testator  devised  land  to  his  children  and 
their  respective  heirs  forever,  subject  to  the 
"condition"  that,  "in  the  event  of  the  death  of 
any  of  my  said  children  withont  lawful  issue 
living  at  the  time  of  the  death  of  such  child, 
then  the  share  of  such  deceased  child  shall  vest 
in,  and  become  the  absolute  property  in  fee  sim- 
ple, in  equal  portions,  of,  such  of  my  said  chil- 
dren as  shall  then  be  living,  and  the  living  de-- 
scendants  of  such,  if  any,  as  may  then  be  dead; 
the  descendants  of  any  deceased  child  taking, 
between  them,  the  share  which,  if  living,  would 
have  vested  in  their  father  or  mother.  One 
of  the  children  having  subsequently  died,  leav- 
ing a  child,  testator,  by  codicil,  gave  the  grand- 
child the  share  which  had  been  given  his  moth- 
er, snbject  to  the  same  "limitations  and  restric- 
tions" to  which  his  mother  would  have  taken  it 
had  she  survived,  "it  being  my  will  that  my 
said  grandson  shall  take  the  same  share  in  my 
real  estate  »  •  •  which  his  mother  would 
have  taken  under  said  will  had  she  been  living 
at  my  death."  Held,  that  the  death  of  testa- 
tor's children  without  issue  meant  only  death 
occurring  in  testator's  lifetime,  so  that  the 
children  living  at  testator's  death,  together  with 
the  grandchild,  took  a  fee  simple  in  the  land  de- 
vised to  them. 

4..Under  the  statute  prohibiting  susi>ension 
of  the  absolute  power  of  alienation  for  a  long- 
er period  than  the  duration  of  a  life  or  lives  in 
being  at  the  creation  of  the  estate,  a  provision 
in  a  devise  of  land  in  fee  that  the  land  shall 
not  be  alienated  for  a  stated  number  of  years, 
which  does  not  depend  on  the  duration  of  any 
life  or  lives  in  being,  and  which  is 'imposed 
merely  for  the  supposed  benefit  of  the  devisee, 
is  void. 

Appeal  from  circuit  conrt.  White  county; 
A.  W.  Reynolds,  Judge. 

Action  by  Ophelia  Fowler  Dubme,  with 
whom  was  Joined  her  husband,  against  James 
M.  Fowler  and  others,  to  quiet  title  to  land. 
From  a  Judgment  for  plaintifT  on  her  com- 
plaint, and  for  defendant  Moees  Fowler 
Chase  on  his  cross  complaint,  defendants 
James  M.  Fowler  and  others  appeaL  Af- 
firmed. 

Stuart  Bros.  &  Hammond,  Sellers  &  Uhl, 
and  Winter  &  Elam,  for  appellants.  E.  W. 
Klttredge,  Gould  &  Eldridge,  A.  0.  Harris, 
and  S.  A.  Cox,  for  appellees. 

HACKNEY,  0.  J.  On  the  29th  day  of 
July,  1884,  Moses  Fowler,  tlien  69  years  of 
age,  was  possessed  of  considerable  wealth, 
consisting  of  nearly  18,000  acres  of  farm  lands 
In  Benton  county,  2,000  acres  In  the  counties 
of  Tippecanoe  and  White,  between  900  and 
IfiOO  lota  ta  tUe  town  of  VovAir,  city  pn^ 
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erty  in  La  Fayette,  and  personal  property  of 
more  than  $850,000.  He  and  his  wife,  the  ap- 
pellant Eliza  Fowler,  bad  become  estranged, 
and  were  living  apart  His  ttien  liring  chil- 
dren were  the  appellant  James  M.  Fowler,  a 
married  man,  more  than  40  years  of  age,  and 
the  father  of  children;  Annis  E.  Chase,  a 
married  daughter,  whose  only  child  was  the 
appellee  Moses  Fowler  Chase,  then  but  six 
years  of  age;  and  the  appellee  Ophelia  M. 
Fowler,  now  Duhme,  then  being  29  years  of 
age,  and  nnmarried.  On  that  day  said  Moses 
Fowler  executed  his  last  will,  by  which  he 
disposed  of  his  entire  estate.  Thereafter  the 
said  AnnlB  B.  Chase  departed  this  life,  leav- 
Ing,  as  her  only  heirs  at  law,  her  said  son 
and  the  appellee  Frederick  S.  Chase,  her  hus- 
band. After  the  death  of  said  Annis  E. 
Chase,  the  said  Moses  Fowler  executed  a 
codicil  to  said  wUl,  which  will  and  codicil 
were  as  follows: 

"I,  Moses  Fowler,  of  the  city  of  La  Fayette, 
Tippecanoe  county,  Indiana,  being  of  sound 
mind  and  disposing  memory,  but  realizing 
the  uncertainties  of  life,  do  malte  and  publish 
this,  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  by  me  at  any  time 
made.  (1)  I  direct  that  all  my  Just  debts 
and  funeral  expenses  be  paid  by  my  execu- 
tors. (2)  I  give,  devise,  and  bequeath  to  my 
wife,  Eliza  Fowler,  and  to  her  heirs,  forever, 
the  undivided  one-third  in  value  of  all  the  real 
estate,  wheresoever  situate,  of  which  I  may  die 
seised  or  possessed.  I  also  give  and  bequeath 
to  my  said  wife,  absolutely  and  forever,  the 
sum  of  five  thousand  dollars.  I  have  executed 
the  title  bonds  for  the  conveyance  of  certain 
lots  or  tracts  of  land  which  I  have  sold,  at 
what  I  deemed  a  fair  consideration.  Should 
my  said  wife,  when  such  conveyances  are 
required  to  be  made.  Join  therein,  and  re- 
lease her  interest  in  all  real  estate  which  i 
may  hav6  thus  sold,  to  the  several  purchas- 
ers, then  I  direct  tliat  she  be  paid  by  my  ex- 
ecutors, in  addition  to  the  said  five  thousand 
dollars,  the  full  one-third  of  the  considera- 
tion of  purchase  money  received  by  me  or 
my  representatives,  for  and  on  account  of 
the  sale  of  each  of  said  lots  or  tracts  of  land, 
together  with  interest  thereon  at  six  per  cent, 
from  the  time  of  Its  payment  (3)  I  give,  de- 
vise, and  bequeath  the  remaining  undivided 
two-thirds  in  value  of  ail  my  real  estate, 
wheresoever  situate,  to  my  three  children, 
James  M.  Fowler,  Annis  E.  Chabe,  and  Ophe- 
lia M.  Fowler,  share  and  share  alike,  in  equal 
portions,  and  to  their  respective  heirs,  for- 
ever, subject  to  the  following  conditions,  to 
wit:  (a)  In  the  event  of  the  death  of  any  of 
my  said  children  without  lawful  issue  living 
at  the  time  of  the  death  of  such  child,  then 
the  share  of  such  deceased  child  shall  vest 
in  and  become  the  absolute  property  in  fee 
simple,  In  equal  portions,  of  such  of  my  said 
clilldren  as  shall  then  be  living,  and  the  liv- 
ing descendants  of  such,  if  any,  as  may  then 
be  dead,  the  descendants  of  any  deceased 
child,  taking,  between  them,  the  shore  which, 


If  living,  would  have  vested  in  their  father 
or  mother,  (b)  No  part  of  the  real  estate 
situate  in  Benton  county,  Indiana,  and  which 
by  this  item  of  my  will  is  devised  to  my  three 
children,  as  aforesaid,  or  any  interest  there- 
in, shall  be  sold  or  alienated  by  my  said  chil- 
dren, or  any  of  them,  or  their  heirs,  for  the 
period  of  twenty-five  years  from  and  after 
the  date  of  the  execution  of  this  my  wilL  I 
Impose  this  restriction,  because.  In  my  Judg- 
ment, said  real  estate,  properly  managed  and' 
cultivated.  Is  the  best  form  of  Investment 
my  children  can  have.  (4)  I  give,  devise, 
and  t>equeath  all  the  residue  of  my  property, 
personal  and  mixed,  of  every  kind  and  de- 
scription whatsoever,  and  wheresoever  sit- 
uate, not  hereln'before  disposed  of,  to  my 
three  children,  James  M.  Fowler,  Annis  SI. 
Chase,  and  Ophelia  M.  Fowler,  or  to  sacb 
of  them  as  may  snrvlve  me,  and  to  their  re-  ' 
spective  heirs,  forever.  In  equal  iwrtlons; 
provided,  however,  that.  In  case  of  the  de- 
cease of  any  of  my  said  children  before  me, 
the  share  of  such  deceased  child  stiall  go  to 
his  or  her  lawful  Issue,  if  any  there  1ae  living 
at  the  time  of  my  decease.  (6)  In  any  divi- 
sion or  partition  of  the  real  estate  which  may 
be  made  among  my  said  children,  I  direct 
that  the  one  hundred  and  twenty  acres  of 
land  in  Tippecanoe  county,  known  as  the 
'High.  Gap  Farm,'  be  set  off  as  part  of  the 
portion  of  my  son,  James  M.  Fowler,  if  It 
z&n  be  done  without  prejudice  to  the  others. 
;6)  I  hereby  constitute  and  appoint  my  friends- 
Brown  Biockenbrougb  and  James  M.  Beyn- 
olds,  of  Tippecanoe  county,  Indiana,  execu- 
tors of  this,  my  last  will  and  testament. 

"In  testimony  whereof,  I  liave  hereunto 
set  my  hand  and  seal,  this  29th  day  of  July, 
1884.     M.  Fowler.     [Seal.] 

"Signed  and  aclcnowledged  by  said  Moses 
Fowler  as  his  last  will  and  testament,  in  our 
presence,  and  signed  by  us  at  his  request,  in 
his  presence.  Charles  B.  Phelps.  W.  De 
Witt  Wallace. 

"I,  Moses  Fowler,  by  way  of  codicil  to  my 
last  will  and  testament  above  written,  here- 
by give  and  devise  in  fee  simple  to  my  grand- 
son Moses  Fowler  Chase  the  share  in  my  real 
estate  which  by  my  said  will  was  devised  to 
my  daughter  Annis  E.  Chase,  now  deceased,, 
he  taking  the  same  subject  to  the  same  lim- 
itations and  restrictions  which  my  said 
daughter,  Annis  E.,  his  mother,  would  have 
taken  the  same  under  my  said  will  had  she 
survived  me,  it  being  my  will  that  my  said 
grandson  shall  take  the  same  share  in  my 
real  estate,  as  well  as  in  my  personal  proper- 
ty, which  his  mother  would  have  taken  under 
said  will  had  she  been  living  at  my  death. 

"Furthermore,  I  revoke  the  appointment  of 
James  M.  Reynolds  as  one  of  my  executors, 
and  In  his  place  I  appoint,  iCs  one  of  my  ex- 
ecutors, my  son,  James  M.  Fowler,  who,  witb 
Brown  Brockenbrough,  shall  constitute  my 
sole  executors. 

"Witness  my  band,  this  1st  day  of  Jona^ 
1888.    M.  Fowler. 
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"SlgnM  and  acknowledged  by  said  Moses 
Fowler  as  a  codlcti  to  bis  last  will  and  testa- 
ment. In  our  presence,  and  signed  by  us  at 
his  request.  In  bis  presence,  and  in  the  pres- 
ence of  eacb  other.  Charles  B.  Phelps.  W. 
De  Witt  Wallace." 

Moses  Fowler  died  on  the  20tb  day  ot  Au- 
gust, 1889,  and  said  Eliza  Fowler,  as  his  wid- 
ow, James  M.  Fowler,  his  son,  Ophelia  Fowl- 
er Duhme,  his  daughter,  then  married,  and 
Moses  Fowler  GI>a8e»  his  grandson,  surrlved 
him  as  his  only  heirs  at  law.  The  will  and 
codicil  were  duly  probated,  and  said  widow 
elected  to  reject  the  provision  made  for  her 
by  said  will,  and  to  take  her  interest  in  said 
estate,  as  provided  by  law.  Following  the 
probating  of  the  will  and  said  election  by 
the  widow,  she,  said  ElUsa  Fowler,  instituted 
a  proceeding  to  contest  and  set  aside  said 
will,  which  proceeding  was  certified  to  and 
became  pending  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana.  At 
tliat  time  various  disagreements  existed  be- 
tween the  devisees  and  counsel  representing 
their  interests  as  to  the  proper  construction 
of  said  will  as  to  the  ownership  of  various 
valuable  properties,  the  legal  title  to  which 
was  in  James  M.  Fowler  as  to  parts,  and  in 
Frederick  S.  Cbase  as  to  parts,  the  equitable 
title  in  which.  It  was  claimed  by  some,  was 
in  said  Moses  Fowler,  the  legal  title  to  parts 
being  in  said  Moses  Fowler,  and  the  equita- 
ble title  claimed  by  certain  of  the  devisees, 
as  to  numerous  gifts  and  advancements  to 
the  testator's  children,  and  other  questions 
threatening  the  peace,  good  will,  and  finan- 
cial interests  of  the  members  of  the  testator's 
family.  With  these  disagreements  pending, 
suit  was  Instituted  for  partition.  At  this 
point  a  compromise  was  effected,  by  which 
all  of  the  disputed  questions,  excepting  that 
as  to  the  construction  of  the  will,  were  amica- 
bly adjusted:  said  suit  to  contest  the  will 
was  dismissed;  partition  was  bad;  the  wid- 
ow was  given  the  fee  in  one-third  of  the  real 
estate,  $15,000  of  the  personal,  and  an  annui- 
ty, payable  by  James  M.  Fowler,  Ophelia 
Fowler  Duhme,  and  Moses  Fowler  Cbase; 
and  the  two  children  and  the  grandchild  were 
given  each  the  two-ninths  in  value  of  the 
real  estate,  and  a  like  proportion  of  the  per- 
sonal, after  deducting  from  and  crediting  to 
the  various  legatees  certain  sums  agreed  up- 
on. In  this  settlement  the  adults,  for  them- 
selves, and  said  grandson,  by  his  guardian 
and  upon  the  order  of  the  circuit  coiirt  hav- 
ing Jurisdiction,  concurred.  There  yet  re- 
mained a  question  as  to  the  character  of  title 
which  by  the  provisions  of  the  will  the  said 
James  M.  Fowler,  Ophelia  Fowler  Duhme, 
and  Moses  Fowler  Chase  obtained  and  held 
In  the  lands  so  set  off  to  them  in  partition; 
said  question  arising  upon  the  construction 
of  cUuse  a.  Item  3,  of  the  will  as  above  set 
forth.  It  was  Insisted  by  some  that  the 
death  in  said  clause  referred  to  was  a  death 
during  the  life  of  the  testator,  while  by  oth- 
ers it  was  maintained  that  such  death  was 
▼.42N.s.iio.ii— 40 


intended  by  the  testator  to  mean  a  death  aft- 
er his  death.  The  former  proposition  was 
agreed  to  as  a  part  of  said  family  settlement 
by  all  of  the  devisees  excepting  said  grand- 
son, whose  guardian  was  denied  the  right  by 
said  circuit  court  to  Join  in  that  part  of  said 
settlement  Thereupon  this  suit  was  iiistl- 
tuted  by  Ophelia  Fowler  Duhme  and  her  hus- 
band against  James  M.  Fowler,  Eva  O.  Fowl- 
er, his  wife,  Cecil  Fowler,  James  M.  Fowler, 
and  .Elizabeth  Fowler,  minor  children  of  said 
James  M.  Fowler,  Moses  Fowler  Chase,  Fred- 
erick B.  Cbase,  guardian  of  said  Moses  Fowl- 
er Chase,  and  Eliza  Fowler,  the  widow  of  the 
testator.  The  object  of  this  suit  was  to 
quiet  the  title  in  Ophelia  Fowler  Duhme  in 
absolute  and  unqualified  fee  simple  to  the 
lands  set  off  to  her  in  said  partition.  Upon 
the  complaint  and  a  cross  complaint  by  said 
Moses  Fowler  Chase,  the  Issues  were  formed 
as  to  the  proper  construction  of  clauses  a 
and  b  of  said  will,  and  as  to  the  effect  of 
said  family  settlement  upon  the  interests  of 
the  parties  thereto,  and  of  said  Moses  Fowler 
Chase. 

Upon  the  trial  the  lower  court  found  and 
stated  specially  the  facts  by  us  above  sta^ 
ed,  and  stated  further,  as  conclusions  of 
law  from  such  facts:  "(1)  That  the  plaintiff 
Ophelia  Fowler  Duhme  is  the  owner  In  fee 
simple  absolute  of  the  real  estate  set  apart 
to  her  in  the  partition  proceedings  in  this 
court,  and  described  in  her  complaint  and 
the  amendments  thereto,  and  that  ber  title 
thereto  be  forever  quieted  as  against  all  the 
defendants,  their  heire  and  assigns,  and  all 
persons  claiming  under  them.  (2)  That  the 
cross  complainant,  Moses  Fowler  Chase,  Is 
the  owner  in  fee  simple  absolute  of  the  real 
estate  set  apart  to  him  in  the  partition  pro- 
ceedhigs  hi  this  court,  and  described  in  his 
cross  complaint  and  the  amendments  thereto, 
and  that  his  title  thereto  be  forever  quieted 
as  against  the  plaintiffs  and  his  codefend- 
ants,  their  heirs  and  assigns,  and  all  penons 
claiming  under  them.  (3)  The  death  of  any 
of  the  testator's  children  without  lawful  is- 
sue living  at  the  time  of  such  death  mention- 
ed in  clause  a  of  item  third  of  said  last  will 
and  testament  has  reference  only  to  a  death 
occurring  in  th^  lifetime  of  the  testator.  (4) 
The  restriction  upon  alienation  of  the  Ben- 
ton county  real  estate  attempted  to  be  im- 
posed by  clause  b  of  item  third  of  said  last 
will  and  testament  is  void.  (6)  James  M. 
Fowler,  Eliza  Fowler,  Ophelia  Fowler 
Duhme,  Charles  H.  Duhme,  and  Moses  Fow- 
ler Chase  are  each  and  all  bound  by  each  and 
every  provision  of  the  instrument  of  writing 
of  date  February  7, 1891.  (6)  James  M.  Fow- 
ler, Eliza  Fowler,  Ophelia  Fowler  Duhme, 
and  Charles  H.  Duhme  are  each  and  all 
bound  by  the  terms  of  the  supplemental  writ- 
ten instrument  of  date  February  7,  1891.  (7) 
Eva  G.  Fowler,  Cecil  Fowler,  James  M.  Fow- 
ler, Jr.,  and  Elizabeth  Fowler,  or  either  of 
them,  are  not  bound  by  any  of  the  provisions 
of  either  said  written  instrument  or  supple- 
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mental  written  tnstrnment  of  date  February 
7, 1891.  (8)  Moaes  Fowler  Chase  Is  not  bound 
by,  or  entitled  to  the  benefit  of,  any  of  the 
provisions  of  the  supplemental  written  in- 
strument of  date  February  7,  1891.  (9)  I 
therefore  find  for  the  said  plaintiff  Ophelia 
Fowler  Duhme,  npon  her  complaint,  and  for 
Moses  Fowler  Chase,  upon  his  cross  com- 
plaint, and  that  their  respective  titles  to 
their  said  real  estate  be  quieted." 

Upon  said  conclusions  of  law,  and  In  ac- 
cordance therewith,  the  lower  court  rendered 
a  decree,  and,  by  assignment  of  error  and 
cross  error,  the  question  of  the  correctness 
of  the  several  conduslons  of  law  so  stated 
is  presented  to  this  court.  The  propositions 
of  law  involved  in  the  various  conclusions  so 
stated  by  the  trial  court  are  also  presented 
to  this  court  upon  assignments  of  error  in 
the  action  of  that  court  in  overruling  demuiv 
rers  to  the  complaint  and  to  the  cross  com- 
plaint, and  in  denying  the  motion  of  the  ap- 
pellants for  a  new  trial. 

The  inquiries  arising  upon  the  record  are 
stated  by  counsel  for  the  appellants  to  be  as 
follows:  "(1)  Whether  or  not  Moses  Fowler, 
by  item  third  of  his  last  will  and  testament, 
and  the  codicil  thereto,  intended  that  the  dev- 
isees named  in  said  item  and  codicil,  James 
M.  Fowler,  Ophelia  Fowler  Duhme,  and  Mo- 
ses Fowler  Chase,  should  take  the  real  es- 
tate devised  to  them  in  fee  simple  absolute, 
or  whether  they  should  take  it  In  fee  simple, 
subject  to  be  defeated  by  the  death  without 
surviving  issue  of  any  of  such  devisees, 
whether  such  death  happened  in  the  lifetime 
of  the  testator  or  afterwards,  in  which  case 
the  real  estate  devised  to  the  person  so  dy- 
ing without  issue  should  go,  by  way  of  execu- 
tory devise,  to  the  surviving  devisees  or  their 
descendants.  (2)  Whether  the  family  agree- 
ment and  supplemental  agreement,  executed 
by  the  defendant  James  M.  Fowler,  operat- 
ed, as  between  him  and  the  plaintiff  Ophe- 
lia Fowler  Duhme,  to  vest  in  her  a  title  in 
fee  simple  absolute.  (3)  Whether  the  clause 
of  item  third  of  the  will,  imposing  a  restraint 
upon  the  alienation  of  tbe  Benton  county 
real  estate  for  a  term  of  years,  has  the  effect 
to  make  the  title  devised  to  the  other  real 
estate  a  fee  simple  absolute.  (4)  Whether 
Moses  Fowler  Chase  can  be  given  the  benefit 
of  the  supplemental  agreement  executed  by 
Ophelia  Fowler  Duhme  and  her  husband,  and 
the  appellants  James  M.  Fowler  and  Eliza 
Fowler,  to  vest  in  him  a  title  In  fee  simple 
absolute  to  the  real  estate  devised  to  him 
by  the  will  of  Moses  Fowler."  Counsel,  fur- 
ther stating  their  contention,  make  the  fol- 
lowing statement,  which  narrows  the  inqui- 
ries of  this  court:  "The  main  question 
•  •  •  arises  upon  the  contention  of  the 
plaintiff  and  cross  plaintiff  that,  under  the 
will  of  Moses  Fowler,  his  surviving  children 
and  grrandchild  Moses  Fowler  Chase  several- 
ly took  estates  In  fee  simple  absolute  to  the 
real  estate  devised  to  them,  respectively. 
Their  position  is  that  clause  a  of  item  third 


of  the  will  has  reference  only  to  a  death  oc- 
curring in  the  lifetime  of  the  testator,  and 
that  clause  b  is  void  as  being  a  restraint  up- 
on alienation,  In  violation  of  the  statute  up- 
on the  subject  We  do  not  deem  this  lat- 
ter contention  to  be  at  all  material  to  the 
main  question  presented  in  the  case,  which 
is  as  to  the  proper  construction  of.  clause  a, 
and  therefore  shall  not  enter  into  any  discus- 
sion of  the  validity  of  clause  b.  Our  con- 
tention is  that  clause  a  has  reference  to  a 
death  occurring  after  the  death  of  the  testa- 
tor; and,  therefore,  that  the  estate  devised 
by  the  third  item  to  the  testator's  children, 
and,  by  codicil,  to  his  grandson  Moses  Fow- 
ler Chase,  was  not  a  fee  simple  absolute,  but 
a  fee  simple,  determinable  upon  the  happen- 
ing, after  the  death  of  the  testator,  of  the 
contingency  provided  for  by  clause  a,  in 
which  event  the  estate  in  fee  simple  absolute 
was  limited  over,  by  way  of  executory  de- 
vise, to  the  persons  named  in  said  clause." 

That  the  testator's  intention  must  be  our 
guide  in  construing  the  provisions  of  the 
wUl  is  not  subject  to  the  slightest  doubt. 
In  ascertaining  that  intention,  there  are  cer- 
tain rules  which  have  become  as  thoroughly 
settled  as  that  which  requires  that  the  inten- 
tion, when  ascertained,  shall  be  the  true 
guide. 

In  Moore  v.  Lyons,  25  Wend.  119,  quoting 
from  Chancellor  Kent,  is  the  following  state- 
ment concerning  these  rules:  "  'The  inten- 
tion of  the  testator  is  the  first  great  object 
of  inquiry;  and  to  this  object  technical  rules 
are  to  a  certain  extent  made  subservient' 
But,  with  reference  to  a  Just  limitation  of 
this  rule,  he  adds:  To  allow  the  testator  to 
interfere  with  the  established  rules  of  law 
would  be  to  permit  every  man  to  make  a 
law  for  himself,  and  to  disturb  the  metes 
and  bounds  of  property.'  So,  too.  In  the  su- 
preme court  of  the  United  States,  In  the  case 
of  Inglis  V.  Trustees,  3  Pet  117, 118,  the  Eng- 
lish rules  of  construction  of  wills  are  declar- 
ed and  enforced  to  the  extent  that  the  in- 
tention of  the  testator  Is  to  be  sustained.  If 
it  can  be  done  lawfully  and  consistently,  and 
also  that  a  general  Intent  in  a  will  is  to  be 
carried  into  effect  at  the  expense  of  any  par- 
ticular intent,  provided  such  general  intent 
be  consistent  with  the  rules  of  law;  for, 
when  there  are  confilctlng  intents,  that  which 
is  the  most  important  must  prevail."  In  Al- 
len V.  9raft,  109  Ind.  476,  9  N.  E.  919,  It  Is 
said:  "Undoubtedly,  the  cardinal  rule  In  the 
construction  of  wills  Is  that  the  Intention  of 
the  testator  shall  prevail;  but,  where  words 
are  used  which  have  a  settled  legal  meaning, 
full  effect  must  be  given  them."  And  "the 
rule  Is  that  technical  words  shall  have  their 
legal  effect  unless,  from  subsequent  Incon- 
sistent words,  it  Is  very  clear  that  the  tes- 
tator meant  otherwise."  Beach,  Wills,  p. 
516;  2  Jarm.  Wills,  369;  Jesson  v.  Wright, 
2  Bligh,  1. 

Another  rule  is  that  the  law  so  favors  the 
vesting  of  estates,  and  Is  so  averae  to  the 
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postponement  thereof,  that  they  win  be  held 
to  Test  at  the  earliest  possible  period,  In  the 
absence  of  a  clear  manifestation  ot  the  In- 
tention of  the  testator  to  the  contrary.  Petro 
V.  Cassiday,  13  Ind.  289;  MlUer  v.  Keegan, 
14  Ind.  502;  Dayidsoo  y.  Koehler,  76  Ind. 
898;  Harris  v.  Carpenter,  109  Ind.  540,  10 
N.  £.  422;  Davidson  t.  Bates,  111  Ind.  391, 
12  N.  E.  687;  Davidson  t.  Hotchlns,  112  Ind. 
322,  13  N.  E.  106;  Amos  t.  Amos,  117  Ind. 
19,  19  N.  E.  639;  Id.,  117  Ind.  87,  19  N.  E. 
548;  Bruce  v.  Bissau,  119  Ind.  526,  22  N.  E. 
4;  Heilman  v.  Heilman,  129  Ind.  69,  28  N. 
E.  310;  Wright  V.  Charley,  129  Ind.  257,  28 
N.  B.  706;  Borgner  v.  Brown,  133  Ind.  891, 
83  N.  E.  92.  While  this  rule  has  nsually 
been  declared  with  reference  to  the  vesting 
of  remainders,  It  is,  nevorthtieas,  declaratory 
of  the  policy  of  the  law  which  would  prefer 
;  certainties  rather  than  contlngoicies,  and 
which  would  deny  force  and  effect  to  an  un- 
certainty raised  by  doubtfully  expressed  con- 
tingendes,  Instead  of  resorting  to  slight  cir- 
cumstances, and  rendering  them  effective  to 
defer  the  vesting  of  estates  or  to  make  their 
I  vesting  contingent.  This  policy  should  not 
be  rdaxed  when  Inquiry  Is  directed  to  the 
force  of  words  asserted  to  dismantle  an  es- 
tate in  fee  devised  by  apt  words.  This  poli- 
cy, in  its  application  to  the  principal  ques- 
tlwi  now  before  ub,  was  recognized  by  this 
court  in  Wright  v.  Charley,  supra,  and  Is  but 
another  application  of  the  rule  that  a  devise 
in  fee  may  not  be  cut  down  by  subsequent 
provisions  of  the  will,  unless  the  intention 
to  do  80  is  manifest  from  words  as  clear,  cer- 
tain, and  effective  as  those  which  created  the 
fee.  This  application  of  the  policy  suggest- 
ed had  frequently  been  made  by  this  court 
See  Orth  v.  Orth  and.  Sup.)  42  N.  B.  277; 
Mitchell  V.  Mitchell,  Id.  466;  and  cases  dted 
In  each. 

Another  nde,  and  that  which  is  of  the 
greatest  significance  in  the  construction  of 
the  will  liefore  us.  Is,  as  said  in  Wright  v. 
Charley,  supra,  "that  where  real  estate  is  de- 
vised in  terms  denoting  an  Intention  that 
Che  primary  devisees  shall  take  a  fee  on  the 
death  of  the  testator,  coupled  with  a  devise 
over  in  case  of  his  death  without  issue,  the 
words  refer  to  a  death  without  issue  during 
the  lifetime  of  the  testator,  and  the  primary 
devisee,  surviving  the  testator,  takes  An  ab- 
solute estate  In  fee  simple."  This  rule  may 
be  said  to  be  almost,  if  not  entirely,  free 
from  conflict  upon  the  decisions,  and  there  is 
no  doubt  of  its  adoption  in  this  state,  and  that 
it  is  supported  by  the  vast  weight  of  authori- 
ty. As  supporting  this  rule,  and  as  supply- 
ing many  cases  presenting  the  same  ques- 
tions which  arise  upon  clause  a  of  Item  3  of 
the  will  in  question,  we  cite  the  following: 
Harris  v.  Carpenter,  109  Ind.  540,  10  N.  E. 
422;  Hoover  v.  Hoover,  116  Ind.  498,  19  N. 
B.  468;  Heilman  v.  Heilman,  129  Ind.  59, 
38  N.  E.  310;  Borgner  v.  Brown,  133  Ind.  391, 
33  N.  E.  92;  Gee  v.  Mayor,  etc.,  17  Adol.  & 
E.  (N.  S.)  787;  Doe  v.  Sparrow,  13  East,  369; 


Clayton  y.  Lowe,  5  Bam.  &  Aid.  636;  How- 
ard ▼.  Howard.  21  Beav.  550;  Crigan  v. 
Baines,  7  Sim.  40;  Clarke  v.  Lubbock,  I 
Young  &  C.  Ch.  402;  Cambridge  v.  Eous,  8 
Ves.  12;  Rose  v.  Hill,  3  Burrows,  1882;  Wood- 
bume  V.  Woodburne,23  Law  J.  Bq.  336;  Mick- 
ley's  Appeal,  92  Pa.  St  514;  Waugh's  Ap- 
peal, 78  Pa.  St  436;  Caldwell  v.  Skilton,  13 
Pa.  St  152;  In  re  Biddle's  Estate,  28  Pa.  St 
59;  Fahmey  t.  Holslnger,  65  Pa.  St  388; 
Shutt  V.  Rambo,  57  Pa.  St  149;  Moore  T. 
Lyons,  supra;  Boraston's  Case,  3  Coke,  19; 
KeUy  V.  Kelly,  61  N.  Y.  47;  Conv««e  v. 
Kellog,  7  Barb.  690;  Livingston  v.  Greene, 
62  N.  Y.  124;  Whitney  v.  Whitney,  45  N.  H. 
311;  Briggs  v.  Shaw,  9  Allen,  616;  Quack- 
enboss  V.  Ktogsland,  102  N.  Y.  128,  6  N. 
E.  121;  Embury  v.  Sheldon,  68  N.  Y.  228; 
Cooper  V.  Williams,  Prec.  Ch.  72;  Good- 
title  V.  Whitby,  1  Burrows,  228;  Byrnes  v. 
Stllwell,  103  N.  Y.  463.  9  N.  B.  241;  Rose- 
boom  V.  Roseboom.  81  N.  Y.  856;  Washbon 
V.  Cope.  144  N.  Y.  297,  39  N.^B.  888;  Ben- 
son V.  Corbin  (N.  Y.)  40  N.  B.  11;  Vanderzee 
V.  Slingerland,  103  N.  Y.  56,  8  N.  B.  247;  2 
Pow.  Dev.  p.  723,  c.  86. 

In  the  case  of  Gee  v.  Mayor,  etc.,  supra,  the 
testator  devised  all  of  his  property  to  his 
seven  children.  In  equal  proportions;  the  will 
containing,  as  to  each  child,  a  separate  pro- 
vision in  terms  as  follows:  "I  will  and  be- 
queath to  my  eldest  son,  Adam  Gee,  one-sev- 
enth of  my  property,  to  his  heirs,  executors, 
and  administrators."  After  such  several  pro- 
visions was  the  following:  "And,  in  case  any 
of  my  sons  or  daughters  die  without  issue, 
that  their  shares  return  to  my  sons  and 
daughters  equally  amongst  them;  and,  In 
case  any  of  my  sons  and  daughters  die  and 
leave  issue,  that  they  take  their  deceased 
parent's  share,  share  and  share  alike."  It 
was  held  that  the  death  and  survivorship  so 
mentioned  should  be  held  to  refer  to  a  time 
during  the  life  of  the  testator.  In  Doe  v. 
Sparrow,  supra,  the  testator  devised  property 
to  a  son  and  daughter,  "their  heirs  and  as- 
signs, forever,"  as  tenants  in  common,  and 
continued:  "But  In  case  of  the  death  of  either 
my  son  or  daughter,  leaving  child  or  children, 
then,  as  to  the  share  of  him  or  her  so  dying, 
I  give  the  same  to  such  his  or  her  children; 
but  should  there  be  no  child  or  children,  or, 
being  such,  all  of  them  should  die  before  the 
age  of  twenty-one  years,  then  and  In  such 
case  I  give  the  share  of  him  or  her  so  dying 
to  the  survivor  of  them  my  son  or  daughter, 
forever.  But  in  case  my  said  son  and  daugh- 
ter shall  be  both  dead  at  the  time  of  my  de- 
cease, without  child  or  children,  or,  leaving 
child  or  children,  all  of  them  shall  die  under 
the  age  of  twenty-one  years,  and  unmarried, 
and  without  child  or  children,  then  and  In 
that  case  I  give  and  bequeath  the  whole 
•  •  •  to  my  executors,"  etc.  The  son  and 
daughter  survived  the  testator,  and  It  was 
held  that  the  first  of  the  contingencies  stated 
by  the  testator  referred  to  deaths  and  surviv- 
orship during  the  lifetime  of  the  testator,  and 
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the  son  and  danghtor  each  took  In  fee  slmpl& 
In  Clayton  v.  Lowe,  snpra,  the  testator  de- 
vised all  of  his  property  to  his  three  grand- 
children, and  provided  as  follows:  "And  al- 
so that  If  either  of  my  said  grandsons  or  my 
said  granddaughter  shall  happen  to  die  with- 
out child  or  children  lawfully  begotten,  that 
then  I  wUI,  order,  and  direct  that  such  part 
or  share  •  •  •of  the  one  so  dying  shall 
be  equally  divided  among  the  surviving  broth- 
era  or  sisters,  share  and  share  alike;  but,  if  It 
shall  happen  that  any  of  my  aforesaid  grand- 
children shall  die  and  have  child  or  children 
lawfully  begotten,  that  such  cnlld  or  children 
shall  have  their  father's  or  mother's  share 
*  *  *  equally  divided  among  them."  It 
was  held  that  the  contingencies  stated  were 
those  which  might  arise  only  in  the  lifetime 
of  the  testator,  and  that  the  primary  devisees 
took  an  estate  In  fee  simple.  In  Woodburne 
T.  Woodburne,  supra,  the  testator  devised  his 
property  to  a  trustee  for  his  brothers  and  sis- 
ters, with  power  to  sell,  the  proceeds  to  go  to 
the  cestuls  que  trustent  in  equal  proportions 
and  as  tenants  In  common;  and  the  will  con- 
tinued: "And,  In  case  of  any  of  my  brothers 
and  sisters  shall  depart  this  life  without  leav- 
ing lawful  issue,  then  the  share  of  him  or 
them  so  dying,  all  and  any  my  real  and  per- 
sonal estate,  shall  go  and  accrue  to  the  sur- 
vivors or  survivor  of  my  brothers  and  sisters, 
and  be  equally  divided  between,  share  and 
share  alike;  and  that  in  case  of  the  death  of 
any  other  of  my  said  brothers  and  sisters 
without  leaving  lawful  issue,  before  such  ac- 
cruing or  surviving  shares  shall  become  vest- 
ed, then  every  such  accruing  or  surviving 
share  or  shares  shall  again  become  subject 
and  liable  to  such  further  right,  chance,  or 
contingency,  or  condition  of  accrual  or  sur- 
vivorship as  hereinbefore  Is  declared  touch- 
ing the  original  portions;  and  I  do  expressly 
declare  that,  in  case  any  of  my  brothers  or 
sisters  shall  have  left  issue  of  his  or  her 
body  or  bodies  lawfully  begotten,  then  my 
will  is  that  such  Issue  shall  have  and  be  en- 
titled to  such  deceased  parents'  share  or 
shares  of  and  in  my  real  and  personal  estate; 
if  more  than  one,  as  tenants  in  common,  and 
not  as  joint  tenants."  It  was  held  that  the 
contingencies  and  conditions  expressed  in 
"the  two  causes  of  accrual,  although  in  some 
degree  obscure,  may  both  be  read  as  referring 
to  death  and  survivorship  in  the  lifetime  of 
the  testator."  In  Mickley's  Appeal,  supra, 
the  testator  devised  his  lands  to  his  six  chil- 
dren, all  of  whom  survived  him.  The  devise 
contained  this  restriction:  "I  direct  that.  If 
either  of  my  sons  should  die  without  leaving 
issue  living  at  the  time  of  his  death,  the 
share  given  to  such  son  shall  pass  to  and  be 
divided  equally  among  such  of  my  children 
as  may  then  be  living,  and  to  the  issue  of 
such  as  may  be  dead,  such  issue,  however, 
taking  only  the  share  of  their  parent."  As 
In  the  will  before  us,  the  contingency  stated 
was  death  without  Issue  at  the  time  of  the 
death  of  the  named  devisee,  with  direction 


that  the  share  derlaed  should  pass  to  the  chil- 
dren then  living  (at  the  death  of  such  dev- 
isee). In  deciding  the  case,  Chief  Justice 
Sharswood  said:  "It  is  very  nearly  settled 
both  In  England  and  In  this  state  that  If  a  be- 
quest be  made  to  a  person  absolute  in  the 
first  instance,  and  it  is  provided  that  In  the 
event  of  death,  or  death  without  issue,  anoth- 
er legatee  or  legatees  shall  be  substituted  to 
the  share  or  legacy  thus  given  it  (the  dying) 
shall  be  construed  to  mean  death  or  death 
without  Issue  before  the  testator.  The  first 
taker  Is  always  the  first  object  of  the  testa- 
tor's bounty,  and  his  absolute  estate  is  not  to 
be  cut  down  to  an  estate  for  life,  or,  what  la 
practically  the  same  thing,  to  be  subjected  to 
an  executory  gift  over  upon  the  occurrence 
of  the  contingency  of  death,  or  death  without 
Issue,  at  any  further  period  within  the  rule 
against  perpetuities,  without  clear  evidence 
of  such  Intent" 

The  cases  from  which  we  hare  quoted  are 
some  of  the  decisions  upon  the  authority  of 
which  the  case  of  Wrigh^  v.  Charley,  supra, 
was  decided.  The  cases  of  the  general  class 
are  much  more  numerous  tlian  those  we  have 
cited,  and  many  of  them  present  features  in 
strong  analogy  to  those  presented  by  the 
clause  of  the  will  here  in  review.  The  case 
of  Caldwell  t.  Skilton.  supra,  was  where  the 
testator,  in  the  first  instance,  devised  to  his 
wife  during  her  life  or  widowhood;  "and  at 
her  decease  or  marriage,  whichever  may  first 
happen,  it  Is  my  will  that  all  of  my  estate 
then  remaining  shall  ilescend  to  and  be  en- 
Joyed  by  my  children,"  who  are  named. 
"And,  in  case  of  the  death  of  either  of  my 
said  chlldi-en,  his  or  her  simre  or  proportion 
to  descend  to  the  children  of  said  child;  or, 
If  said  child  should  die  wthout  issue  bom 
lawfully,  then  the  said  share  to  be  divided 
among  and  be  enjoyed  by  my  surviving  chil- 
dren, their  heirs  and  assigns,  forever,  share 
and  share  alike,  as  tenants  in  common." 
The  wife's  death  preceded  that  of  the  testator, 
and  the  court,  construing  the  will,  said:  "I 
am  satisfied  from  the  reasoning  submitted  on 
the  part  of  the  plaintift  below,  and  upon  the 
authority  of  all  the  cases,  that  by  the  phrase 
'In  case  of  the  death  of  either  of  my  chil- 
dren' the  testator  did  not  mean  death  gen- 
erally, or  whenever  It  mlgiit  happen,  but  in 
the  contingent  sense  of  deatli  occurring  at  a 
particular  time,  In  which  case  the  devise  over 
was  to  take  effect  by  substitution,  and  not  as 
a  limitation  Ingrafted  upon  and  qualifying 
the  fee  given  to  the  childroi.  It  Is  very  ob- 
vious It  was  not  the  Intent  to  cut  down  the 
absolute  fee  given  them  In  every  event,  and 
yet  such  must  be  the  result  if  the  testator 
meant  the  Indefinite  death  of  any  of  his 
children,  contended  for  by  the  defendant  as 
marking  the  period  of  transmission.  Under 
that  reading,  If  the  first  takers  died  leaving 
children,  the  estate  would  go  over  to  the  lat- 
ter in  fee  as  purchasers;  and  If  the  former 
died  intestate,  without  children,  it  would 
go  to  the  surviving  brothers  and  sisters  abso- 
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lately.  The  practical  effect  would  be  to  re- 
duce tbe  first  estate  to  an  estate  for  life  mere- 
ly, notwithstanding  the  explicit  use  of  the 
technical  terms  conferring  a  fee,  eridently 
employed  with  a  distinct  notion  of  their  legal 
meaning.  Clayton  t.  Lowe,  5  Bam.  &  Aid. 
036.  Besides,  that  construction  would  ren- 
der defeasible  the  original  sharer's  first  tak- 
ing under  the  will,  while  those  which  might 
have  proved  by  Uie  clause  of  survivorship 
would  vest  absolutely,— a  consequence  cer- 
tainly never  contemplated.  •  •  •  CSongruI- 
ty,  therefore,  requires  that  tbe  clause  of  sur. 
vivorshlp  among  the  children  of  the  testa- 
tor and  the  possible  event  up<Hi  which  the 
limitation  over  to  their  children  might  take 
effect  should  be  referred  to  the  same  determi- 
nate period;  or,  in  other  words,  to  let  in  the 
survivors  on  the  death  of  any  of  their  broth- 
ers or  sisters  without  issue',  the  survivorship 
must  happen  within  the  same  definite  time, 
when,  according  to  the  settled  rule  of  con- 
struction, the  couUugency  implied  from  the 
words  'in  case  of  the  death  of  any  of  my  chil- 
dren' must  occur  to  give  place  to  the  substitu- 
tion of  the  grandchlldr«i.  •  •  •  That  cir- 
cumstance, it  Is  said,  is  naturally  in  regard 
to  the  time  of  its  happening,  and  that  tiine, 
whare  the  gift  is  immediate,  is  necessarily  the 
death  of  the  testator."  The  following  quota- 
tion from  Powell  on  Devises  is  made  by  the 
court  in  support  of  the  strong  language  we 
have  copied:  "Where  the  devise  in  fee  is 
followed  by  several  alternative  limitations 
over,  which  aggregately  provide  for  the  death 
of  the  devisee  and  all  drcumstnces,— as 
where  tbwe  is  a  devise  over  if  be  die  leaving 
children,  and  another  if  he  die  without  chD- 
dren,— tbe  case  then  t>ecomes  analogous  to 
that  of  the  limitation  if  he  die  generally,  and 
accordingly  the  words  are  held  to  refer  to  the 
death  of  the  devisee  In  the  lifetime  of  the 
testator."  "Indeed,"  says  the  court,  continu- 
ing, "to  hold  them  to  refer  to  death  at  any 
time  would  cut  down  the  devisee's  estate  in 
fee  to  an  estate  for  life." 

The  very  full  and  well-coosidered  case  of 
Moore  v.  Lyons,  supra,  presented  a  will  where 
A.  was  given  a  life  estate,  with  remainder 
over  to  her  three  daughters  "from  and  after 
her  death,"  "or  to  the  survivors  or  survivor  of 
them,  their  or  her  heirs  and  assigns,  for- 
ever." Though  the  literal  Import  of  the 
w<»ds  of  survIv<Mrshlp  would  have  carried 
the  fee  to  those  living  at  her  deatb,  the 
court  held  them  to  carry  a  vested  remainder 
to  the  three  daughters  immediately  upon  the 
death  of  the  testator,  and  not  defpendiug  upon 
the  death  of  the  life  tenant  From  the  very 
learned  reasoning  and  exhaustive  review  of 
the  cases,  we  quote  the  following  from  the 
opinion  in  that  case:  "It  Is  a  well-settled 
rule  of  law  recognized  In  our  own  state  that 
courts  will  never  contrue  a  llmltatlmi  Into  an 
executory  devise  when  it  can  take  effect  in 
Tcmaluder,  nor  a  remainder  to  a  contingent 
when  It  can  be  taken  to  be  vested.  It  is 
true  that  before  the  abolition  of  feudal  ten- 


ures in  Bngland,  the  courts  of  law  in  tfaa( 
country  did  favor  Joint  tenancies  over  ten- 
ancies in  common,  as  being  more  in  har- 
mony with  tbe  spirit  and  general  policy  of 
that  period  in  relation  to  estates.  But,  since 
the  de8tructi<«  of  such  tenures,  •  •  *  the 
tendency  of  the  courts,  both  of  law  and  of 
equity,  even  In  England,  has  been  strongly 
in  favor  of  tenancies  in  common  over  Joint 
tenancies.  Much  more  should  this  be  the 
case  In  our  own  state,  where,  since  Jnly,  1782, 
i<Aat  toiancies  have  been  abolished  in  all 
cases,  except  those  expressly  declared  b; 
deed  mr  will  to  be  such,  and  also  as  to  execu- 
tors and  trustees.  The  distinctive  feature  of 
a  Joint  tenancy,  and  that  which  Is  most  In- 
consistoit  with  the  policy  of  our  law.  Is  the 
Jus  aocrescendi,  or  right  of  survivorship. 
This  the  courts  of  Bngland  have  declared  to 
be  against  equity,  and  It  is  not  therefore  now 
ftivored  there  In  the  courts  either  of  law  or 
equity.  But  It  Is  particularly  Inconsistent 
with  tbe  policy  of  our  law  and  the  true 
S[rirlt  and  charactw  of  our  institutions.  It 
tavors  the  accumulation  In  the  hands  of  a 
single  individual  of  estates,  which  it  is  the 
policy  and  object  of  our  law  to  divide  by 
equal  and  extensive  distribution.  This,  there- 
fore, should  not  be  favored.  It  should  never 
be  extended  beyond  the  unquestionable  law, 
or  clear  necessity  of  the  case,  especially  to 
the  prejudice  of  heirs." 

At  this  point  it  may  be  well  to  suggest 
tbat  a  study  of  all  of  tbe  cases  will  sustain 
the  conviction  that  through  the  whole  doc- 
trine of  directing  the  words  of  survivorship 
to  the  earliest  definite  period— the  death  of 
tbe  testator— is  that  policy  which  opposes 
Joint  tenancies  and  favors  tenancies  in  com- 
mon, which  lead  to  speedy  and  extensive  dis- 
tribution of  lands.  That  policy  is,  and  at 
least  since  1843  (Rev.  St.  1843,  p.  417,  i  18) 
has  been,  a  part  of  tbe  law  of  this  state  In 
that  provision  of  the  statute  which  requires 
that  "all  conveyances  and  devises  of  lands, 
or  of  any  Interest  therein,  made  to  two  or 
more  persons,  •  •  •  shall  be  construed  to 
create  estates  in  common,  and  not  in  Joint 
tenancy,  unless  It  shall  be  expressed  therein 
that  the  grantors  or  devisees  shall  hold  the 
same  In  Joint  tenancy,  and  to  the  survivor 
of  them,  or  It  shall  manifestly  appear  from 
tbe  tenor  of  the  Instrument  that  It  was  In- 
tended to  create  an  estate  in  Joint  tenancy." 
See,  also.  Rev.  St  18S1,  {  2922  (Rev.  St  1894^ 
§3841). 

In  Livingston  v.  Green,  supra,  the  will  pre- 
sented stronger  words  directing  the  time 
when  the  estate  in  remainder  should  not 
vest  as  at  the  death  of  the  tenant  for  life, 
than  the  case  of  Moore  v.  Lyons.  The  re- 
mainder was  not  only  given  "from  and  aft- 
er the  decease"  of  the  life  tenant,  but  it  pro- 
vided for  tbe  contingency  of  deatb  with  chil- 
dren, and  declared  the  fee  to  vest  "on  the 
event  happening  of  the  death  of  the  life 
tenant  thus  repeating  the  literal  import  of 
such  words.    It  was  held  tbat  the  death  of 
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the  children  referred  to  a  time  during  the 
life  of  the  testator,  and  that  the  fee  in  re- 
mainder vested  upon  the  teatator'a  death. 
Further  cases  of  Illce  effect  are  those  of 
Harris  v.  Oari)enter,  supra;  Hoover  v.  Hoov- 
er, supra;  Heilman  v.  Hellman,  supra;  and 
Borgner  t.  Brown,  supra.  In  each  case  the 
words  of  the  will,  by  their  ordinary  import, 
directed  the  vesting  of  the  fee  in  remainder 
to  the  time  when  the  life  tenant  should  die, 
but  the  rule  of  the  cases  quoted  from  was  in- 
voked and  applied,  and  this  court  held,  not- 
withstanding such  words,  that  the  fee  should 
vest  Immediately  upon  the  death  of  the  tes- 
tator. In  the  Heilman  Case  the  will  provid- 
ed that,  "after  the  death  of  my  dear  wife, 
all  my  estate  •  •  •  shall  be  divided  into 
equal  shares  among  my  children;  and,  if 
any  of  my  children  be  dead  and  have  left 
children,  then  they  shall  be  entitled  to  the 
distributive  share  of  their  parent."  This  pro- 
vision was  relied  upon  as  creating  whatever 
estate  the  children  took  under  the  will,  and, 
as  apparently  Intending  to  defer  the  vest- 
ing of  the  estate  in  his  children,  a  power  of 
sale  was  vested  In  the  wife  and  some  of 
the  children.  This  court  held  that  the  chil- 
dren took  a  fee  at  the  time  of  the  death  of 
the  testator.  The  provisions  of  the  will  in 
Wright  V.  Charley,  supra,  devised  the  lands 
in  equal  proportions  to  three  children,  the  di- 
vision to  be  made  by  the  executors.  If  liv- 
ing, or  by  an  administrator  with  the  will 
annexed.  It  was  then  provided  that  "In  case 
of  the  death  of  either  of  my  children,  *  •  • 
and  they  leave  no  children,  the  property 
•    •    •    be  divided  between  my  children." 

The  conclusion  reached  by  this  court  has 
already  been  stated,  and  is  certainly  in  har- 
mony with  the  weight  of  authority  so  far 
as  it  holds  that  the  estate  taken  by  the 
three  children  vested  Immediately  upon  the 
death  of  the  testator.  The  recent  New  York 
cases  of  Washbon  v.  Cope  and  Benson  v. 
Oorbtn,  supra,  are  strong  among  the  class  of 
cases  we  have  cited.  In  the  latter  case  a 
life  estate  was  devised,  with  a  fee  over,  and 
the  next  clause  read:  "It  Is  my  will  that  in 
case  of  the  death  of  both  my  children  leav- 
ing no  issue,  that  all  my  property  given  and 
devised  to  such  children  and  their  issue  shall 
not  pass  to  the  branches  of  my  family,  or 
the  family  of  my  wife,  but  that  all  of  It, 
personal  or  real,  which  I  have  the  power  to 
will,  •  •  •  Is  hereby  given,  devised,  and 
bequeathed  to  the  Domestic  and  Foreign  Mis- 
sionary Society,"  etc.  These  provisions,  con- 
sidered with  relation  to  the  time  when  the 
fee  vested  in  the  children,  and  whether  they 
expressed  a  contingency  to  follow  the  testa- 
tor's death,  which  would  cut  down  the  fee, 
the  court  held  that  the  death  without  issue 
meant  a  death  during  the  testator's  life; 
that  the  fee  vested  at  once,  and  was  not  de- 
feasible. The  former  of  the  two  cases  ]ust 
cited  construed  provisions  of  a  will  contain- 
ing an  absolute  bequest  to  a  daughter,  a  re- 
siduaty  devise  to  that  daughter  and  two 


sons,  and  these  were  followed  immediately 
by  an  Independent  provision,  as  follows:  "I 
furthermore  desire  and  direct  that,  in  the 
event  of  my  daughter  *  *  •  shall  die 
without  children,  the  portion  herein  given  to 
her  shall  be  given  to  my  sons  *  *  *  or 
their  heirs,  share  and  share  alike."  Accept- 
ing the  latter  provision  as  raising  a  possible 
doubt  as  to  the  time  of  the  death  of  the 
daughter  in  the  mind  of  the  testator,  the 
court  applied  the  rules— First,  that  a  doubt- 
ful contingency  could  not  cut  down  that 
which  had  been  clearly  given;  and,  second, 
"that  where  the  devise  or  bequest  over  to 
third  persons  is  not  dependent  upon  the 
event  of  death  simply,  but  upon  death  with- 
out issue  or  without  children,  the  death  re- 
ferred to  la  death  In  the  lifetime  of  the  tes- 
tator." The  court,  speaking  by  Peckham,  J., 
said:  "It  is  true'  that  in  some  cases  courts 
have  stated  that  they  would  lay  hold  of 
slight  circumstances  to  vary  this  construc- 
tion, and  give  effect  to  the  language  accord- 
ing to  its  natural  import,  as  referring  to  a 
death,  under  the  circumstances  mentioned, 
happening  either  before  or  after  the  death 
of  the  testator.  But  those  circumstances 
must  be  such  that  a  court  can  reasonably  say 
there  is  good  and  fair  ground  upon  which  to 
base  an  alteration  of  the  rule,  outside  of  and 
beyond  the  language  which  courts  have 
heretofore  held  compelled  them .  to  enforce 
the  rule  stated.  When  the  language  (tf  a 
devise  or  bequest  is  such  that  the  courts, 
without  looking  at  any  of  the  other  provi- 
sions of  the  will,  would  say  that  such  lan- 
guage meant,  within  the  well^settled  deci- 
sions, that  the  death  spoken  of  was  death  tie- 
fore  that  of  the  testator,  then  the  language 
in  other  portions  of  the  will,  which  is  to  al- 
ter the  rule,  must  be  such  as  at  least  to 
give  fair,  clear,  and  reasonable  ground  for 
saying  that  its  proper  effect  is  to  change  the 
rule  in  question."  In  the  case  of  Benson  v. 
Gorbin,  supra,  it  was  said  of  permitting 
circumstances  to  vary  the  rule  under  dis- 
cussion: "If  a  slight  circumstance  or  a  Blen- 
der reason  will,  in  ordinary  cases,  prevent 
the  application  of  the  general  rule,  the  cir- 
cumstances or  the  reason  must  be  strong 
and  decisive  where  the  construction  collides 
with  a  plain  devise  in  fee,  and  forces  a 
change  of  its  terms  by  cutting  it  down  to  a 
leaser  estate.  We  do  not  easily  trade  a  cer- 
tainty for  a  doubt" 

In  additicHi  to  what  is  said  in  these  cases 
and  what  we  have  said  of  the  policy  of 
maintaining  this  rule  against  doubtfully  ex- 
pressed contingencies,  it  was  said  in  Mick- 
ley's  Appeal,  supra,  that  the  rule  cannot  be 
overturned  without  clear  evidence  of  an  in- 
tention to  the  contrary;  and  In  Moore  t. 
Lyons,  supra,  that  the  opposite  policy 
"should  never  be  extended  beyond  the  un- 
questionable law  or  clear  necessity  of  the 
case,  especially  to  the  prejudice  of  heirs." 

The  following  decisions  of  this  court  are 
cited  by  appellants  as  sustaining  the  theory 
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of  an  executory  devise:  Jones  t.  Miller,  13 
Ind.  337,  where  the  devise  to  the  first  taker 
did  not  designate  the  estate  to  be  taken, 
whether  a  fee  or  a  life  estate,  and  It  was 
made  upon  the  express  exception  that.  If 
the  first  taker  died  without  children,  the 
property  should  go  over  to  named  grand- 
children. The  estate  of  the  first  taker,  there- 
fore, if  a  fee,  was  cut  down  by  conflicting 
provisions,  regardless  of  the  role  requiring 
certainty  of  intent  to  accomplish  that  end, 
and  the  court  did  not  consider  the  rule  which 
directs  an  Indefinitely  expressed  death  to  the 
period  of  the  testator's  life.  Smith  v.  Hun- 
ter, 23  Ind.  580,  was  of  the  same  character, 
and  was  decided  in  the  same  manner,  upon 
the  authority  of  Jones  v.  Miller,  supra.  The 
case  of  Stephens  v.  Evans'  Adm'x,  30  Ind. 
88,  presented  a  will  not  only  nominating 
trustees  to  hold  the  estate,  and  to  carry  out 
Its  provisions,  after  the  testator's  decease, 
but  provided  that,  when  the  immediate  bene- 
ficiaries of  the  trust  should  forfeit  their 
right  to  the  trust  provision  by  death  as  to 
one  and  marriage  as  to  the  other,  "thereup- 
on, instantly,  and  thenceforth"  the  property 
should  "go  to,  and  become  the  absolute  prop- 
erty" of,  such  children  of  said  beneficiaries 
as  should  be  living  "at  the  happening  of 
such  contingency,  and  such  others  as  might 
thereafter  be  bom,"  and  the  children  of  any 
of  such  as  should  then  be  deceased,  "as  ten- 
ants in  common  in  fee  simple."  The  pri- 
mary devisees  were  not  given  a  fee  to  be  cut 
down  by  conflicting  provisions.  The  will, 
iby  the  trustee  provisions  and  by  the  con- 
tingencies expressed,  disclosed  a  purpose  to 
defer  the  vesting  of  the  fee  in  the  children 
of  the  primary  devisees  until  the  happening 
of  the  events  upon  which  that  estate  depend- 
ed, and  subsequent  to  the  testator's  deatlt. 
The  case  of  Smith  v.  Meiser,  51  Ind.  419, 
•does  not  present  the  Iquestion  of  executory 
devises  or  conditional  limitations.  The  case 
of  Helm  T.  Frisbie,  59  Ind.  526,  held  that 
■a.  devise  of  a  life  estate  to  one.  with  re- 
mainder to  one  of  two  classes,  depending 
upon  the  contingency  of  the  survivorship  of 
one  class  to  the  age  of  majority,  did  not  vest 
a  fee  In  the  first  taker,  the  life  tenant.  In 
Greer  v.  Wilson,  108  Ind.  &22,  9  N.  B.  284, 
the  will.  In  one  clause,  gave  to  the  testator's 
-daughter  a  fee  simple,  and,  in  a  subsequent 
clause,  it  was  declared  to  be  the  teMator's 
will  that  if  the  daughter  should  die  without 
a  child  surviving  her,  or  If  she  left  a  child 
and  It  should  not  attain  full  age,  the  prop- 
erty should  go  over  to  persons  named.  The 
daughter  died  leaving  a  son,  who  attained  to 
full  age.  One-third  of  the  land  was  sold  as 
the  property  of  the  deceased  daughter's 
widower.  In  partition  between  the  purcbas- 
•ers  and  the  surviving  son  of  the  devisee,  it 
was  held  by  the  trial  court,  and  afiirmed  by 
this  court,  that  the  devisee  t jok  a  fee,  which 
did  not  terminate.  It  was  therefore  an,  un- 
important inquiry  as  to  the  effect  of  the  con- 
tingencies so  expressed  to  cut  down  the  fee 


given  or  to  limit  the  fee  over.  The  rules  of 
construction  considered  in  tbe  more  modem 
cases  in  this  court,  above  cited,  were  not 
considered,  and  were  unnecessary  to  a  prop- 
er solutlcm  of  the  question  there  at  issue.  In 
Pate  T.  French,  122  Ind.  10,  28  N.  E.  673, 
the  testator  devised  his  "farm"  to  his  seven 
sons.  In  equal  proportions.  By  a  codicil  he 
said:  "In  my  said  will  I  have  made  cer- 
tain bequests  and  legacies  to  my  children  of 
my  property,  real  and  personal  Now,  I  fur- 
ther provide,  direct,  and  order  that  in  case 
any  of  my  sons  or  daughters  shall  die,  and 
leave  no  heirs,  children  of  their  body,  then 
the  estate  so  willed  to  them  shall  go  to  their 
brothers  and  sisters  and  the  children  of  such 
as  might  be  deceased."  This  court  fell  Into 
an  error,  in  our  Judgment,  in  regarding  the 
primary  devise  as  carrying  an  estate  in  fee 
simple.  The  only  description  of  the  prop- 
erty or  estate  devised  was  the  words  "my 
farm."  Since  1852  there  has  been  no  stat- 
ute in  this  state  changing  the  rules  of  the 
common  law  as  to  the  language  necessary  in 
a  will  to  carry  a  fee  simple,  and  where  the 
devise  is  to  another  generally,  as  by  desig- 
nating the  tract  or  parcel,  and  there  is  no 
expression  Indicating  a  purpose  to  part  with 
the  testator's  whole  estate,  it  Is  but  a  life 
estate.  Smith  v.  Meiser,  supra;  Roy  v. 
Rowe,  90  Ind.  54;  Ross  v.  Ross,  135  Ind. 
367,  85  N.  B.  9.  The  cases  of  Jones  v.  Miller, 
supra,  and  Smith  v.  Hunter,  supra,  were  of 
like  character. 

In  none  of  these  cases  was  tbe  rule  con- 
sidered which  directs  the  generally  express- 
ed survivorship  of  devisees  to  the  lifetime  of 
the  testator.  The  fact  that  In  each  case  but 
a  life  estate  was  given  to  the  first  taker,  if 
we  are  correct  In  our  understanding  of  the 
cases,  aftgrded  no  opportunity  for  declaring 
an  executory  devise  limited  upon  a  fee.  If 
we  are  in  error  as  to  the  question  properly 
arising  In  these  cases,  there  is  no  room  to 
reconcile  these  with  the  numerous  recent 
cases  we  have  already  cited  and  commented 
upon  from  this  state. 

Regarding  the  rule  as  settled  that  a  de- 
vise to  OPe  with  a  devise  over  upon  the 
death  of  such  devisee  doe^  not  express  a 
contingency  to  arise  after  the  death  of  tbe 
testator,  and  that  such  expressed  contin- 
gency will  not  affect  the  estate' of  the  first 
taker  If  he  survive  the  testator,  and  regard- 
ing this  rule  as  supported  by  so  many  wise 
considerations  of  public  policy  and  private 
right,  we  conclude  that  slight  circumstances 
or  trivial  Inconsistencies  may  not  overturn 
It,  but  that  the  testator's  intention  to  express 
a  contingency  to  happen  after  his  death,  to 
afTect  the  estate  devised  to  the  first  taker, 
must  appear  distinctly  from  the  clear  and 
consistent  language  of  the  whole  will,  un- 
less the  Inconsistency  arises  from  a  manifest 
purpose  to  modify  existing  provisions  by 
those  subsequently  Introduced.  In  other 
words,  since  a  devise  of  an  estate,  defeasible 
upon  the  happening  of  a  contlngencj>  aui£ 
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be  80  easily  ezpreBsed,  and  since  sncb  es- 
tates stand  In  disfavor  before  the  law,  the  in- 
tention to  create  sucb  an  estate  must  be 
denied,  unless  such  Intention  has  been  made 
certain  by  the  language  of  the  whole  wilL 

Omitting  the  contingencies  expressed  in 
Clause  a  of  the  will  before  us,  it  is  without 
doubt  or  question  that  the  language  of  the 
will  carries  to  the  devisees  estates  in  fee 
simple  absolute,  as  tenants  in  common.  The 
devise  is  to  them  "and  to  their  respective 
heirs,  forever."  These  are  technical  wdrds, 
aptly  used,  and  clearly  creating  an  estate  in 
fee  simple.  They  are  the  exact  words  of  the 
devise  to  the  widow  where  no  doubt  ia  sug- 
gested of  the  testator's  intention  to  create  an 
estate  in  fee  simple.  The  repetition  of  the 
words,  after  employing  them  advisedly  to 
carry  a  fee,  indicates  with  certainty  the  tes- 
tator's knowledge  of  their  legal  effect  It 
is  said  that  this  fullest  and  most  perfect  es- 
tate was  created  with  the  deliberately  form- 
ed purpose  of  cutting  it  down  to  an  estate 
of  doubtful  quality,  and  one  less  valuable 
and  satisfactory  than  a  mere  life  estate,— to 
an  estate  the  quality  of  which  could  only  be 
determined  upon  the  death  of  the  immedi- 
ate devisees,  respectively.  This  Intention  to 
mangle  the  estate  thus  purposely  set  up  in 
legal  form  is  said  to  be  manifest  from 
clause  a  of  the  same  item  of  the  will  which 
created  it  and  is  said  to  have  been  prompt- 
ed by  an  antipathy  for  his  wife,  which  would 
deny  her  any  interest  not  given  directly, 
and  by  a  devise  to  continue,  to  the  most  re- 
mote period,  in  the  hands  of  those  of  his 
own  blood  the  large  landed  estate  accumulat- 
ed by  him.  Upon  the  construction  contend- 
ed for  by  the  appellants,  had  Mrs.  Chase 
survived  her  father,  and  died  without  issue 
surviving  her,  one-half  of  her  estate  would 
have  vested  in  Ophelia,  then  unmarried  and 
childless,  in  fee  simple,  to  descend,  upon  her 
death,  one-half  to  her  mother,  and  one-half 
to  James.  In  the  contingencies  supposed, 
James  would  have  taken  three-fourths  of  the 
estate  devised  to  Mrs.  Chase,  one-half  direct- 
ly, and  one-fourth  from  Ophelia,  in  fee  sim- 
ple, to  descend  to  his  wife  and  children,  or 
to  be  disposed  of  by  conveyance  to  strangers. 
Thus,  It  is  seen,  both  motives  suggesting  the 
executory  devise  claimed  would  have  been 
defeated. 

It  is  insisted,  however,  that  the  devise  in 
fee  was  made,  by  the  language  of  item  8  of 
the  will,  to  depend  upon  the  expressed  con- 
dition that  it  should  be  determinable  upon 
the  contingency  stated  in  clause  a.  Treating 
this  clause  as  a  condition  subsequent  we 
find  no  relief  from  the  already  apparent  In- 
consistency of  a  devise  in  fee  simple,  which, 
practically,  is  but  a  life  estate  upon  the  con- 
struction of  the  appellants,  since  the  death 
of  the  devisee,  with  or  without  children  sni^ . 
Tlvlng,  is  a  necessary  element  in  determin- 
ing the  quality  of  the  estate  taken.  It  is 
manifest  that  the  clause  could  not  be  ac- 
cepted as  a  Gooditloii  precedent;  for  It  In- 


volves that  which  deprives  the  first  taker 
of  all  estate;  namely,  bis  death.  The  oSLce 
of  a  condition  subsequent  Is  to  direct  an  es- 
tate vested  and  continuing  to  the  happening 
of  the  event  or  breach  specified.  A.  fee  not 
capable  of  transmission,  and  determinable 
at  death,  with  provision  tor  Its  vesting  defi- 
nitely only  at  that  time,  the  objects  of  the 
ultimate  estate  remaining  contingent  mean- 
while, is  nothing  more  than  a  life  estate  with 
the  fee  in  aJteyance.  Without  stopping  to 
comment  upon  the  fatality  of  this  conclusion 
to  appellants'  insistence  that  a  fee  simple 
absolute  was  withheld  from  the  several  dev- 
isees, we  must  conclude  that  no  such  in- 
congruous purpose  as  that  Involved  in  the 
proposition  Just  stated  is  probable.  By  the 
language  of  item  3,  clauses  a  and  b  are  both 
made  "conditions,"  and  appellants'  learned 
counsel  concede  that  such  designation  of 
clause  b  is  a  misnomer.  It  Is  an  attempted 
restriction  upon  alienation,  and  is  in  no  sense 
a  condition,  as  it  supplies  no  prerequisite  to 
the  vesting  of  title,  and  no  requirement  the 
breach  of  which  would  divest  title.  In  look- 
ing to  clause  a,  therefore,  as  constituting  a 
condition  subsequent  we  do  so  with  the  con- 
viction that  the  testator  did  not  cfaatacteriae 
it  as  a  condition  with  accurate  knowledge 
of  the  force  of  the  term;  and  we  do  so  tiav- 
Ing  in  mind  the  rule  that  conditions  subse- 
quent, as  they  tend  to  destroy  estates,  are 
not  fkvored  by  the  law,  and  must  be  taken 
strictly.  6  Am.  &  Eng.  Enc.  Law,  p.  902, 
note  1.  The  clause  is  but  the  equivalent  of 
those  contained  in  many  of  the  cases  cited 
by  us,  and  from  which  we  have  quoted.  It 
expresses  a  contingency  in  which  the  prop- 
erty devised  should  go  to  others  than  the 
named  devisees,  but  omits  to  state  the  time 
within  which  such  contingency  must  tiappen. 
The  law  supplies  that  omission  by  holding 
that  the  time  shall  be  directed  to  a  period  be- 
fore the  testator's  death.  If  the  clause  read, 
"In  the  event  of  the  death,  before  my  death, 
of  any  of  my  said  children,"  etc.,  there  could 
be  no  reasonahle  ground  of  contention;  and, 
as  we  have  seen,  the  law  supplies  these 
words  where  they  do  not  oppose  the  mani- 
fest intention  of  the  testator.  Here,  as  in 
Boraston's  Case,  supra,  Moore  t.  Lyons,  su- 
pra. Doe  v.  Sparrow,  supra,  Woodburne  v. 
Woodbume,  supra,  and  Mickley's  Appeal, 
counsel  attach  considerable  importance  to  the 
adverb  of  time  "then,"  as  employed  in  the 
clause  in  question,  and  seek  to  refer  it  to  the 
death,  at  any  time,  of  the  Immediate  devisea 
Such  words  are  held  by  the  cases  cited  not 
to  relate  to  the  vesting  of  the  estate  in  in- 
terest The  word  as  employed  has  direct 
reference  to  an  event  the  death  of  a  child, 
and  not  to  a  time.  This  use  of  the  word  is 
consistent  with  the  construction  of  the  ciausft 
which  requires  us  to  apply  the  rule  of  sur- 
vivorship to  a  period  during  the  lifetime  of 
the  testator.  It  is  consistent  with  the  idea 
that  a  will  speaks  with  reference  to  condi- 
tions which  may  exist  at  the  time  of  the  tea- 
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tator'a  deatb.  It  la  consistent  with  the  clos- 
ing phrase  of  the  claose  "The  descendents 
of  any  deceased  child  taking  between  them 
the  Bbare  which,  if  living,  would  have  Tested 
In  their  father  or  mother."  "Vesting"  occurs 
at  the  death  of  a  testator,  and  not  before. 
The  word,  as  it  Is  each  time  employed,  Is  not 
inconsistent  with  the  idea  of  a  contingency, 
the  death  of  a  child,  occurring  dnrlng  -the 
lifetime  of  the  testator;  and,  as  we  have 
seen,  it  must  be  found  Inconsistent  With  that 
idea  before  we  could  give  It  elCect  to  deny 
the  application  of  the  rule  directing  the  time 
of  indefinitely  expressed  surrlTorship. 

Counsel  urge  that  to  accept  clause  a  as  a  pro- 
vision in  substitution  for  the  devises  made  in 
the  first  Instance  renders  the  clause  futile, 
since  the  statute  would  have  rendered  the 
same  substitution.  This  argument  would  ap- 
ply in  every  Instance  of  clause  In  substitu- 
tion, and.  If  it  were  to  prevail,  would  make 
the  existence  of  the  statute  of  paramount  in- 
fluence In  ascertaining  the  Intention  of  the 
testator,  and  a  denial  to  him  of  the  privilege 
of  substituting. 

It  is  insisted  furth^  that,  if  the  testator  in- 
tended by  the  language  of  clause  a  to  refer 
to  a  death  in  his  own  lifetime,  there  would 
have  been  no  occasion  to  have  disposed  of 
his  personal  estate  by  a  separate  Item,  as 
done  by  item  4  of  lils  will;  that  in  this  item 
be  correctly  provided  a  substitution  by  di- 
recting the  t)erlod  of  survivorship  to  the 
time  of  deaths  during  his  own  lifetime.  To 
have  Included  the  personal  estate  In  Item  3, 
having  in  mind  the  purpose  to  restrict  the 
alienation  of  a  large  portion  of  the  realty, 
and  having  no  such  purpose  with  reference 
to  the  personalty,  would  have  complicated 
the  bequests  and  devises,  and  added  confu- 
sion in  the  construction  of  the  wlU.  The 
fact  that  he  clearly  expressed,  in  this  item, 
the  contingency  of  a  death  during  his  own 
lifetime,  lends  emphasis  to  the  contemplation 
of  a  possible  death  of  one  or  more  of  his 
children  before  bis  death.  While  the  lan- 
guage of  Item  4,  in  this  respect,  is  clear  and 
l)eyond  the  limits  of  dispute,  and  evinces 
a  knowledge  of  proper  forms  of  expression  to 
disclose  his  purpose  to  substitute  the  be- 
quests, when  we  go  back  to  item  3,  and  read 
it,  having  in  mind  the  testator's  conception 
that  his  children  might  die  before  his  death, 
and  remembering  that  It  was  then  an  estab- 
lished rule  of  construction  that  a  will  de- 
vising to  one  with  a  provision  over  In  case 
of  the  devisee's  death  was  to  be  held  a  death 
during  the  testator's  life,  we  find  no  incon- 
sistency in  the  two  provisions,  but  do  find 
that  in  the  fourth  Item  he  expressed  clearly 
that  which.  In  clause  a,  he  must  be  deemed 
to  have  known  the  law  defined  for  him. 

It  is  said,  also,  that  it  is  the  essence  of  a 
substituting  clause  that  the  substituted  dev- 
isee shall  take  precisely  the  same  estate  the 
original  devise  would  have  taken;  that  the 
devisees,  under  clause  a,  take  a  fee  simple 
absolute^  while  tbo  original  devisees  take 


only  a  fee  simple  conditional  or  determina- 
ble. This  argument  proceeds  upon  the  con- 
cession of  all  that  appellants  claim  for  clause 
a.  If  the  premises,  the  sole  question  under 
consideration,  were  conceded,  this  question 
would  be  dosed. 

Finally,  it  is  said  that  in  the  codicU  tlie 
testator  made  clear  whatever  doubt  might 
have  arisen  as  to  bis  intention  in  clause  a, 
and  that  such  intention  was '  to  refer  to 
deaths  occurring  after  his  own  death.  As 
we  have  seen,  fonr  years  had  elapsed  since 
the  execution  of  the  will,  and  his  daughter 
Mrs.  Cliaae  had  died,  leaving  her  only  child, 
Moses  Fowler  Chase,  surviving  her.  The  cod- 
icil was  executed  at  this  time,  and  by  it  the 
testator  devised  "in  fee  simple,"  to  his  said 
grandson,  the  share  in  tlie  real  estate  which 
by  the  wUl  was  devised  to  Mrs.  Chase,  "he 
taking  the  same  subject  to  the  same  limita- 
tions and  restrictions  which"  Mta.  Gbase 
"would  have  taken  the  same  under  said  will 
had  she  survived"  the  testator.  He  then  de- 
clared it  to  I>e  his  will  that  his  grandson 
take  the  same  share  in  his  real  estate,  as  well 
as  his  personal  property,  which  Mrs.  Ohase 
would  have  taken  under  the  will  had  she  sur- 
vived him,  the  testator.  It  la  quite  evident 
that  the  codicil  was  not  drawn  with  great 
care.  While,  manifestly.  Intended  as  a  pro- 
vision in  substitution  for  the  lapsed  provi- 
sions made  for  Mrs.  Chase,  the  bequest  of 
the  one-third  of  the  vast  personal  estate  of 
$850,000  falls  almost  casually  within  a  phrase 
apparently  explanatory  of  the  words  devis- 
ing the  realty.  In  item  8  of  the  will  neither 
the  word  "limitations"  nor  "restrictions"  la 
employed,  nor  is  there  a  plurality  of  limita- 
tions or  restrictions  made  in  and  by  that 
item  through  the  codicil,  by  using  those 
words,  which  certainly  refer  to  language  in 
item  8.  Clause  b  is  a  restriction,  though  in 
item  8  it  is  designated  as  a  condition.  The 
words  of  item  8,  "and  to  their  respective 
heirs  forever,"  are  technically  words  of  lim- 
itation, and  not  of  condition.  If  clause  a  is 
a  condition,  as  contended  by  the  appellants, 
that  conclusion,  as  we  have  shown,  must  ap- 
pear from  the  clear  and  positive  language  of 
the  testator  fcdlowing  that  clause,  and,  at 
this  point  of  consideration,  it  must  so  appear 
from  the  language  of  the  codicil.  The  word 
"limitations,"  so  far  as  it  participates  in  car- 
rying an  estate  over  after  the  expiration  of 
a  particular  estate.  Is  more  comprehensive 
than  the  terms  "conditional  limitation";  and 
yet  counsel  insist  that  the  devise  made  by 
item  8  of  the  will  is  made  a  conditional  lim- 
itation by  uniting  the  word  "condition,"  used 
in  item  3,  with  the  word  "limitations,"  as 
used  in  the  codicil,  or  rather  that  the  word 
"limitations"  gives  meaning  to  the  word 
"offlditlon."  If  the  word  "limitations, "  used 
in  the  codicil,  is  given  a  technical  construc- 
tion, it  applies  and  has  reference  to  the 
worbs  "and  to  their  respective  heirs,  forev- 
er," as  they  were  employed  in  item  S,  to 
confer  an  estate  ot  inheritance  p,poo  Mrs. 
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Chase.  To  apply  tbe  word  to  clause  a  re- 
quires us  to  narrow  the  scope  of  the  word 
to  nican  "conditional  limitation."  The  for- 
mer will  harmonize  with  the  rules  of  con- 
struction we  have  applied  to  clause  a,  while 
the  latter  would  conflict  with  those  rules  and 
the  policy  of  the  law  which  supports  them. 
If  we  construe  the  word  "limitations"  in  the 
ordinary  sense  of  restriction  or  restraint,  it 
may  apply  to'the  qualification  or  modification 
of  the  fee  by  clause  b;  and  it  is  no  objection 
to  this  application  of  the  word  that  it  multi- 
plies references  to  a  preceding  provision  or 
modification,  since  the  testator  has  himself, 
by  the  use  of  either  of  the  words  "limita- 
tions" or  "restrictions,"  employed  a  plural 
form  of  reference  to  a  singular  predicate. 
The  concluding  phrase  of  the  first  paragraph 
of  the  codicil  was  not  inserted  alone  to  be- 
queath the  personal  to  the  grandson,  but 
was  to  disclose  the  testator's  puriwse  in 
making  the  codicil.  After  making  the  devise, 
he  continued,  not  even  breaking  the  para- 
graph with  a  period,  "It  being  my  will  that 
my  said  grandson  shall  take  the  same  share 
In  my  real  estate,  as  well  as  in  my  personal 
property,  which  his  mother  would  have  tak- 
en under  said  will  had  she  been  living  at  my 
death."  These  explanatory  words  bespeak 
the  testator's  intention  to  merely  substitute 
his  grandson  for  his  daughter  to  tliat  estate 
which  he  had  provided  for  her  by  the  will. 
If  under  the  will,  disregarding  the  codicil, 
we  should  conclude  that  Mrs.  Ctiase  would 
have  taken  a  fee  simple  unconditionally,  and 
that  the  words  of  clause  a  did  not  constitute 
a  conditional  limitation,  but  did  constitute 
a  substitution  of  children  or  grandchildren 
who  should  survive  the  immediate  devisees 
in  the  lifetime  of  the  testator,  the  words  last 
quoted  from  the  codicil  are  in  perfect  har- 
mony with  that  construction.  The  word 
"limitations,"  if  used  in  the  same  sense  that 
"condition"  was  used  In  item  3,  would  simply 
mean  that  if  Moses  Fowler  Chase  should  die 
in  the  lifetime  of  the  testator,  and  without 
issue,  the  estate  provided  for  him  should  de- 
volve upon  the  testator's  surviving  children 
or  their  children.  The  objection  to  this  con- 
struction of  the  word  "limitations"  is  that 
the  words  "had  she  survived  me"  suggest  an 
intention  to  have  provided,  by  the  will,  for 
the  contingency  of  Mra  Chase's  death  after 
that  of  the  testator.  Applying  both  the 
words  "limitations"  and  "restrictions"  to 
clause  b,  or  adopting  the  technical  meaning 
of  the  word  "limitations,"  and  applying  "re- 
strictions" alone  to  clause  b,  and  the  phrase 
"had  she  survived  me"  would  not  mar  the 
consistency  of  that  construction  of  clause  a 
which  would  direct  it  to  events  happening  In 
the  lifetime  of  the  testator.  If,  as  we  be- 
lieve it  to  be  our  duty,  we  must  seek  that 
construction  of  all  of  the  provisions  of  the  will 
which  will  best  harmonize  with  each  other, 
with  the  rules  of  construction,  with  public 
policy  and  private  right,  and  will  cast  out 
none  of  the  words,  we  must  adopt  that  which 


Is  included  in  one  of  the  altematlTes  just 
suggested.  ^Either  alternative  Is  against  the 
contention  of  tlie  appellants. 

We  next  turn  our  attention  to  clause  b  of 
the  will,  not  for  the  purpose  of  determining 
whether  there  Is  an  implied  power  of  sale  as- 
to  all  other  lands  than  those  therein  pointed 
out,  as  appellees  maintain,  but  for  the  pur- 
pose of  considering  its  legal  force  as  a  re- 
striction upon  the  alienation  of  the  lands  so 
pointed  out  The  language  of  the  clause  and 
the  testator's  purpose  therein  stated  leave  no 
room  for  construction.  They  are  explicit  and 
direct  in  forbidding  the  sale  or  alienation  of 
the  Benton  connty  real  estate,,  or  any  Inter- 
est therein,  by  the  devisees  or  their  heirs,  for 
the  definite  period  of  25  years  from  the  date 
of  the  will.  No  trust  feature  is  connected 
with  the  restriction,  and  it  is  made  without 
the  slightest  reference  to  or  dependence  up- 
on the  duration  of  a  life  or  any  number  of 
lives  in  being  at  the  execution  of  the  will,  or 
upon  the  devolution  of  the  estate  devised. 
The  estate  devised,  as  we  have  seen,  was  a 
fee  simple  absolute,  not  deferred  nor  de- 
pendent upon  any  precedent  estate,  and  not 
subject  to  any  limitation  or  condition  of  for- 
feiture. Our  statute  provides,  as  it  did  when 
this  will  was  executed,  that  "the  absolute 
power  of  aliening  lands  shall  not  be  sus- 
pended by  any  limitation  or  condition  what- 
ever, contained  in  any  grant,  conveyance  or 
devise,  for  a  longer  period  than  during  the 
existence  of  a  life  or  any  number  of  lives  in 
being  at  the  creation  of  the  estate  conveyed, 
granted,  devised  and  therein  specified,"  with 
an  exception  stated,  and  which  does  not  af- 
fect the  devise  here  under  consideration. 

Appellants'  learned  counsel,  moved  perhaps 
by  the  conclusion  that  the  interests  of  their 
clients  would  be  best  subserved  by  a  deci- 
sion that  the  restriction  of  the  clause  is  void, 
have  dismissed  the  question  with  the  sugges- 
tion that  by  the  cases  of  Langdon  ▼.  In- 
gram's Guardian,  28  Ind.  360,  Stephens  v. 
Evans'  Adm'x,  30  Ind.  39,  Andrews  v.  Spur- 
lin,  35  Ind.  262,  and  Shimer  v.  Mann,  99  Ind. 
190,  the  restriction  la  not  void  under  our 
statute.  Desiring  to  narrow  the  question  to 
Its  exact  limits,  it  is  conceded  by  us  that 
there  may  be  many  instances  in  which  a  par- 
tial restriction  upon  the  power  of  alienation 
may  be  valid,  as  with  reference  to  classes  of 
purchasers  and  the  uses  to  which  the  proper- 
ty may  be  applied,  and  possibly  where  the 
estate  of  the  devisee  is  contingent  or  Is  oth- 
erwise deferred  and  not  vested,  though  we 
make  this  latter  concession  simply  to  narrow 
the  question  at  issue,  and  while  fully  aware 
that  the  statute  says:  "The  power  of  aliening 
lands  shall  not  be  suspended."  The  exact 
question  here  presented  is  this:  Can  there  be 
a  valid  restriction,  In  point  of  time  alone, 
which  does  not  depend  upon  the  duration  of 
a  life  or  lives  In  being  at  the  time  the  estate 
devised  is  created,  disregarding,  for  the  pur- 
poses of  this  Inquiry,  the  exception  speci- 
fied in  the  statute?    To  what  extent  our  stat- 
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ute  answers  this  question  has  not,  so  far  as 
our  krowledge  and  research  have  disclosed, 
been  presented  to  or  considered  by  this  court 
in  any  case.  It  was  certainly  not  considered 
In  any  of  the  cases  cited  by  the  appellants 
upon  this  branch  of  the  present  case.  The 
power  to  restrict  alienation  belonged  to  the 
feudal  system,  and  had  its  chief.  If  not  entire, 
support  from  the  Idea  that  the  primary  or 
principal  estate  continued  to  exist  in,  or,  np- 
on  the  extinguishment  of  the  estate  granted, 
reverted  to,  the  land  upon  whose  conveyance 
It  vested.  As  early  as  the  year  1290  the  stat- 
ute quia  emptores  was  passed,  providing 
l'"that  from  henceforth  It  shall  be  lawful  for 
'any  freeman  to  sell  at  his  own  pleasure  his 
lands  and  tenements,  (ht  part  of  them,  so  that 
the  feoffee  shall  hold  the  same  lands  and 
tenements  of  the  chief  lord  of  the  same  fee 
by  such  services  and  customs  as  the  feoffor 
held  before."  By  this  statute  the  possibility 
■of  reversion  was  cut  off,  and  the  reason 
which  supported  the  restriction  no  longer  ex- 
listed.  An  extended  and  able  opinion  (per- 
^haps  the  best  In  the  books),  giving  the  origin, 
jtalstory,  and  abolition  of  restrictions  upon 
alienation  generally,  and  the  proper  excep- 
tions to  the  present  common-law  and  statu- 
itoiy  rules,  is  that  of  Ruggles,  C.  J.,  in  De 
iPeyster  v,  Michael,  6  N.  Y.  467,  67  Am.  Dec. 
470,  with  extended  notes.  The  spirit  of  the 
'statute  just  quoted  has  taken  form  In  al- 
imost  every  state  In  this  Union,  and  while.  In 
some  respects,  the  statutes  of  the  different 
Istates  are  different  in  their  language,  they 
'all  seek  to  maintain  the  central  idea  that 
one  possessing  property  should  not  be  denied 
'the  natural  right  of  alienation.  It  must  be 
conceded,  of  course,  that  ownership  is  sub- 
ject to  many  grades  and  variations  of  inter- 
est, but  the  proposition  about  which  there 
can  be  no  substantial  disagreement  is  that  a 
vested  estate  in  fee  simple  is  the  freest  and 
'fullest  estate  of  which  man  can  become  the 
'owner.  To  say  that  such  an  estate  exists  in 
one  who  is  denied  the  power  of  alienation  Is 
to  say  that  he'  has  not  an  estate  which  Is 
unfettered,— an  estate  which  is  a  fee  simple 
absolute.  As  said  in  the  note  above  referred 
to:  "The  power  of  alienation  is  one  of  the 
most  valuable  rights  of  ownership,  and  any 
attempt  to  cut  off  this  right  from  the  highest 
estate  known  to  the  law  must  obviously  be 
unavailing.  To  say  that  one  shall  have  an 
estate  In  fee  simple  In  land,  and  yet  that  he 
shall  not  alienate  it.  Is  to  say  that  he  shall 
have  an  estate,  and  at  the  same  time  that  he 
shall  not  have  it,  for  an  inalienable  estate  In 
fee  Is  an  absurd  Impossibility."  This  ex- 
presses the  Idea  underlying  the  whole  doc- 
trine maintaining  the  freedom  of  alienation. 
Having  this  Idea  in  view,  and  having  as- 
certained that  the  will  in  question  devised  to 
the  devisees  a  fee  simple  absolute,  we  must 
consider  the  effect  of  the  restriction  Impos- 
ed, and  the  power  to  Impose  It.  If  there 
were  no  statute  in  this  state  denying  the 
power  to  restrict  alienation,  we  should  re- 


gard the  antagonistic  character  of  the  restrt-"- 
tion  here  Imposed  upon  the  fee  of  the  devi- 
sees as  calling  for  careful  and  deliberate  con- 
sideration and  most  reluctant  assent,  if  it 
were  given  at  alL  To  say  that  one  owns 
land,  but  may  not  part  with  any  Interest  In 
it  for  25  years,  is  not  only  to  say  that  he 
does  not  possess  that  exalted  estate  known 
as  vested  fee  simple,  but  that  he  does  not 
own  a  life  estate,  for  that  ordinarily  may  be 
sold,  and  the  restriction  may  extend  far  be- 
yond his  death,  and  leave  an  estate  of  doubt- 
ful character  thereafter  until  the  expiration 
of  the  restrictive  term.  We  are  aware  that 
many  judges  and  text  writers  have  said  tliat 
partial  restraints  upon  alienation  and  re- 
straints for  a  limited  time  are  valid.  In 
some  Instances  such  expressions  have  been 
where  the  estate  held  by  the  restricted  own- 
er was  not  a  fee;  in  others,  where  the  re- 
straint was  but  partial,  and  not  absolute,  as 
where  the  sale  to  particular  persons  or  uses 
was  denied;  and  in  some  where  the  restric- 
tion was  not  directed  to  a  particular  time, 
regardless  of  statutory  provisions.  The  lead- 
ing case  in  this  country  as  to  restrictions  in 
point  of  time— Mandlebaum  v.  McDonell,  29 
Mich.  78— involved  a  restriction  for  a  definite 
period  of  years,  imtil  a  grandson  "shall  be 
twenty-flve  years  of  age,  or  until  twenty-one 
years  from  the  date"  of  the  will  "In  case  of 
his  death."  In  that  case  we  are  spared  the 
labor  of  disclosing  the  origin  of  the  errw  In 
supposing  that  a  fee  may  be  made  to  carry 
a  rider  In  the  nature  of  a  restriction  upon 
alienation  for  a  definite  time.  It  is  there 
clearly  shown  that  those  who  have  fallen  In- 
to this  error  have  relied  upon  a  misconception 
of  early  cases,  and  cited  them,  without  exam- 
ination, as  authority.  Of  our  own  case  of 
Langdon  y.  Ingram's  Guardian,  supra,  it  is 
there  correctiy  said  that  It  "was  a  devise  of 
real  estate  to  the  widow.  In  trust  for  the 
benefit  of  children,  and  the  restriction  was 
upon  her  power  to  convey  until  the  youngest 
of  the  children  should  become  of  age.  I  see 
no  objection  to  this,"  said  the  learned  Judge, 
"so  long  as  it  did  not  violate  the  rule  against 
perpetuities.  But  so  far  as  anything  Is  said 
ux>on  the  right  of  restricting  the  power  of  sale 
generally  of  an  estate  in  fee  when  the  con- 
veyance la  made  dlrectiy  to  the  party  him- 
self and  tor  his  own  benefit,  it  was  aside 
from  the  case,  and  not  authority."  So  we 
may  say  of  the  case  of  Stephens  v.  Evans' 
Adm'x,  supra,  where  the  primary  estate  was 
in  trustees,  and  the  court  held  the  fee  to  be 
contingent,  and  not  vested  In  the  ultimate 
devisees.  It  was  said,  evidently  without 
reference  to  the  statute,  that  a  limitation  over 
by  way  of  executory  devise.  In  order  to  be 
valid,  must  vest  in  possession  within  a  life 
or  lives  in  being  and  21  years  and  9  months 
at  the  furthest  We  do  not  regard  the  case 
or  the  conclusion  so  stated  as  bearing 
even  sllgbtiy  upon  the  question  now  under 
consideration.  In  the  case  of  Andrews  v. 
Splerlln,  supra,  the  deeds  conveyed  to  tbe 
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grantee  for  Ufe,  "and  after  her  death  to  de* 
scend  to  the  heirs  of  her  body,"  with  the  bo- 
peradded  words  tliat  the  grantee,  "in  con- 
sideration Of  this  deed,  receipted  and  forever 
quitclaims  to  any  further  Interest  in  and  to 
her  father's  real  estate  whatever,  and  that 
a  transfer  of  said  real  estate  by  said  gtanr 
tee  shall  in  no  wise  be  valid."  It  was  held 
that,  by  the  mle  in  Shelley's  Case,  the  gran- 
tee took  a  fee  simple,  and  that  ttie  conclnd- 
Ing  words  in  restriction  did  not  relate  to  the 
fee  granted,  but  to  the  grantee's  further  in- 
terest in  her  father's  real  estate.  The  learn- 
ed Judge  who  wrote  that  opinion,  after  so 
deciding  the  only  questions  in  the  case.  In- 
cidentally remarked  that  "a  grantor  may  re- 
strict ot  limit  the  power  of  alienation  for  • 
period  of  time,  but  an  absolute  prohibition  is 
void."  This  dictum  is  certainly  not  authori- 
tative. In  the  case  of  Shimer  y.  Mann,  su- 
pra, a  devise  was  made  to  Samuel  B.  Mann 
of  the  rents  and  profits  of  a  tract  of  land  un- 
til his  youngest  child  should  come  of  age, 
"upon  the  happening  of  which  event"  it  was 
provided  "that  the  fee  simple  in  said  land" 
should  "then  vest  absolutely  in  the  said  Sam- 
uel B.  Mann  and  his  heirs."  Before  the 
youngest  child  became  of  age,  Samuel  B. 
Mann  conveyed  and  warranted  the  land  to 
Shimer,  and,  wben  that  son  became  of  age, 
he  sought  partition  against  Shimer,  upon  the 
theory  that  the  will  made  the  son  a  devisee. 
It  was  held  that  the  word  "heirs"  was  a 
word  of  limitation,  and  that  at  the  expiration 
of  the  first  estate  the  fee  vested  In  Samuel 
B.  Msnn.  It  was  said  that  it  was  not  un- 
common to  convey  an  estate  less  than  a  fee 
which,  upon  the  happening  of  a  contingency, 
is  made  to  enlarge  to  an  estate  in  fee.  This, 
it  was  said,  was  the  effect  of  the  devise  in 
question.  Though  the  eminent  Judge  who 
wrote  the  opinion  in  that  case  discussed  the 
effect  of  combining  the  contingent  estate  and 
the  primary  estate  in  the  same  person,  and 
expressed  the  conclusion  that  "conditions 
like  the  one  written  in  this  will  are  effective, 
tax  they  do  not  unreasonably  restrict  the 
power  of  alienation,"  such  questions  were  of 
doubtful  application  to  the  case,  since,  by  the 
rule  in  Shelley's  Case,  the  youngest  son  took 
no  estate,  and  the  fee,  having  to  vest  in 
Samuel  B.  Mann,  was  carried  to  Shimer  by 
the  warranty  deed.  At  that  point  the  case 
was  decided,  and  it  was  beyond  the  scope 
of  the  issue  to  determine  that  the  will  was 
a  restriction  upon  alienation.  It  certainly  is 
not  authority  to  the  proposition  that  the  .own- 
er in  fee  may  be  denied  the  power  of  aliena- 
tion for  a  definite  number  of  years.  So  far 
as  any  of  these  cases  may  be  said  to  inter- 
pret our  statute  denying  the  power  to  re- 
strict alienation,  they  are  without  force. 

To  return  to  the  case  of  Mandlebaum  t. 
McDonell,  It  Is  there  said  of  the  restriction, 
which  was  imposed,  not  as  a  condition  the 
violation  of  which  would  divest  the  estate, 
nor  with  other  penalty  or  forfeiture  as  to 
the  devisee  or  advantage  to  another,  that  "a 


legal  obligation  always  InToIrea  the  Idea,  not 

only  of  a  party  upon  whom  it  rests,  bnt  of 
another  party  in  whose  favor  or  for  whose 
interest  or  benefit  it  is  imposed,  and  who, 
therefore,  has  the  right  to  call  for  its  enforce 
ment  To  give  vitality  and  force  to  the  cur- 
rent of  legal  obligation,  it  requires,  like  the 
galranic  current,  a  battery  with  two  opposite 
poles,  between  which  the  current  is  to  pass 
and  the  force  to  operate.  A  circuit  formed 
upon  only  one  remains  quiescent  The  force 
of  gravitation  itself  would  cease  to  act.  If 
not  to  exist,  without  at  least  two  bodies  (or 
particles)  between  which  it  could  be  exert- 
ed. And  it  is  not  easy  to  see  how  this  re- 
striction can  Impose  any  legal  obligation  up- 
on the  devisees,  or  limit  their  power  over 
the  estate,  when  the  observance  or  violation  of 
the  restriction  can  neither  promote  nor  prej- 
udice any  interest  but  their  own;  and  It  has 
not  been  clalmedthatanyother  interest  could 
be  affected  here.  Let  us  test  this  a  little  fur- 
ther by  a  few  analytical  questions.  la 
whose  behalf,  for  whose  interest,  is  the  re- 
striction imposed?  Is  It  not  solely  for  that 
of  the  devisees  themselves?  And  who  has* 
a  right  to  enforce  or  complain  of  its  breach? 
What  species  of  legal  tie  or  obligation  is 
that  which  attaches  only  at  one  end,  and, 
ending  where  it  begins,  operates  only  in  be- 
half of  the  very  party  upon  whom  or  on 
whose  property  it  is  imposed,  maidng  him 
at  the  same  time  obligor  and  obligee?"  etc. 
It  is  further  said  that  "in  neither  case,  as  it 
seems  to  me,  can  the  restriction  be  regarded 
as  anything  more  than  the  expression  of  a 
desire,  or  the  mere  advice  of  the  testator, 
which,  though  the  devisees  might  choose 
more  or  less  to  respect,  they  had  a  clear  le- 
gal'right  to  disregard."  In  the  note  to  De 
Feyster  v.  Michael,  supra,  a  number  of  cases 
are  collected  which  hold  a  gift  over  neces- 
sary to  validate  a  restraint  or  alienation,  and 
the  conclusion  above  stated  from  Mandle- 
baum V.  McDonell  is  affirmed.  All  that  l0 
said  upon  this  proposition  lias  pertinent  ap- 
plication to  clause  b  of  the  Vill  before  us. 
The  idea  that  the  clause  was  advisory,  and 
not  mandatory.  Is  supported,  not  only  by  the 
absence  of  condition  or  penalty,  but  by  the 
fact  that  of  the  real  estate  in  Benton  coun- 
ty there  were  between  900  and  1,000  town 
lots  in  the  town  of  Fowler,  probably  the  only 
lots  affording  an  expansion  of  the  county 
seat  bearing  the  testator's  name,  and  the 
value  of  which,  to  say  nothing  of  taxes  and 
street  improvements,  would  be  destroyed  by 
the  impeded  growth  of  one  of  the  most 
promising  towns  in  our  state  for  a  quarter 
of  a  century.  The  restriction,  by  its  letter, 
includes  these  lots,  and  yet  there  was  that 
want  of  care  concerning  the  entire  clause 
that  the  testator  was  made  to  say  by  it  that 
he  imposed  the  restriction  because  of  the 
character  of  the  investment  afforded  by  the 
management  and  cultivation  of  the  real  es- 
tate. To  presume  that  he  Intended  these  lota 
to  withdraw  from  the  market,  and  return  to 
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agriciiltiiial  uses,'  for  26  years,  does  not  car- 
ry Uie  force  of  reason  which  would  support 
the  view  that  the  clause  was  intended  as  ad- 
visory. We  need  not,  however,  make  a 
choice  between  these  views,  since  it  Is  our 
firm  conviction  that  the  clause  violates  the 
statute,  and  Is  void. 

Prof.  Gray,  in  his  work  on  Restraints  on 
Alienation,  says  (section  64):  "The  weight  of 
authority,  especially  of  reasoned  authority, 
is  against  the  validity  of  restraints  upon 
alienation,  however  limited  the  time;"  cit- 
ing Roosevelt  v.  Thurman,  1  Johns.  Gb.  220; 
Oxley  V.  Lane,  86  N.  Y.  840;  Twltty  v. 
Camp,  Phil.  Eq.  61;  Mandlebanm  v.  Mc- 
Doneii,  supra;  Anderson  v.  Gary,  96  Ohio 
St  606.  In  Oxley  v.  Lane  the  restriction 
was  for  26  years  from-  the  testator's  death, 
the  estate  devised  being  a  fee,  and  it  was 
held  void  for  repugnancy.  In  Roosevelt  v. 
Thurman,  the  restriction  was  until  a  son  of 
the  devisee  should  attain  his  majority,  and 
the  opinion,  by  Chancellor  Kent,  held  the  re- 
striction void  for  repugnancy.  The  case  of 
Twitty  V.  Gamp  was  of  a  like  character,  thp 
restriction  being  until  the  devisee  should 
reach  35  years  of  age.  By  the  statute  of 
New  York,  "the  absolute  power  of  alienation 
shall  not  be  suspended  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than 
during  the  continuance  of  not  more  than  two 
lives  In  being  at  the  creation  of  the  estate," 
with  an  exception  similar  to  that  which  ex- 
ists by  our  statute,  and  which  forms  no  part 
of  the  question  now  in  hand.  This  statute  is 
In  similar  words,  and  in  effect  differs  from 
ours  only  in  that  ours  permits  a  restriction 
during  any  number  of  lives,  while  this  limits 
it  to  two  lives.  The  two  statutes  may  there- 
fore be  taken  as  identical  for  the  purpose  of 
determining  whether  a  restriction  for  a  defi- 
nite number  of  years  is  a  restriction  of  the 
"absolute  power"  of  aliening  lands.  In  Field 
T.  Field,  4  Sandf.  Gh.  528,  it  was  said:  "The 
statute  restricts  the  suspension  of  alienation 
and  ownership  to  lives,  and  upon  lives  only. 
It  does  not  admit  of  a  suspense  for  a  term 
of  years,  however  short;"  nor  a  suspense 
"dependent  in  part  upon  life,  and  in  part  up- 
on a  fixed  period  of  time."  In  that  state  the 
question  has  often  arisen  where  the  power 
was  sought  to  be  restrained  through  the  In- 
tervention of  trustees  for  a  definite  period 
of  time;  and  says  Balles,  in  his  work  on  the 
Suspension  of  the  Power  of  Alienation  (sec- 
tion 78):  "This  rule  has  been  of  application 
[for]  the  period  running  down  from  twenty- 
one  years  to  three,"— citing  Hone  v.  Van 
Schaick,  20  Wend.  564  (21  years);  Rose  t. 
Rose,  4  Abb.  Dec.  108  (5  years);  Oano  v. 
McCnnn,  56  How.  Prac.  337  (6  years);  Beek- 
man  ▼.  Bonsor,  23  N.  Y.  288  (15  years);  Mor- 
gan V.  Masterton,  4  Sandf.  442  (3  years); 
In  re  Underhlll's  Will  (Surr.)  3  N.  Y.  Supp. 
206  (3  years);  In  re  Starr,  2  Dem.  Sur.  141 
(12  years);  Rice  v. Barrett,  102  N.Y.161,  eN. 
B.  898  (10  years);  Dodge  v.  Fond,  23  N.  Y.  68 
(10  years);  Butler  t.  Butler,  Hoff.  Ch.  844  (12 


years);  Smith  v.  Edwards,  88  N.  Y.  02  (20 
years);  Bean  v.  Bowen,  47  How.  Prac.  306 
(5  years).  Gensidering  the  same  statute,  it 
is  said  In  Chaplin  on  the  Suspension  of  the 
Power  of  Alienation  (section  81):  "Nor  is  it 
enough  that  the  provisions  of  a  given  instru- 
ment are  such  that  the  suspension  may  ter- 
minate by  the  end  of  two  lives,  it  must 
be  drawn  so  that  the  suspension  inevitably 
must  so  terminate.  The  rule  is  sometimes 
stated  thus:  Where,  by  the  terms  of  the 
instrument  creating  the  estate,  there  may  be 
an  unlawful  suspension  of  the  power  of 
alienation,  the  limitation  Is  void,  although  it 
turns  out  by  a  subsequent  event,  as  by  the 
falling  in  of  a  life,  that  no  actual  suspension 
beyond  the  prescribed  period  would  take 
place."  Many  cases  are  cited  in  support  of 
the  text,  and  from  our  examination  of  some 
of  them  we  can  say  they  support  the  con- 
clusions stated.  Again,  the  same  author, 
speaking  of  such  statutes  generally,  says 
(section  141):  "The  statutory  prohibition 
against  suspension  of  the  absolute  power  of 
alienation  beyond  the  statutory  period  ex- 
tends to  'any  limitation  or  conditibn  what- 
ever.' Restrictions  upon  the  alienation  of 
real  property  by  its  absolute  owner  are  with- 
in these  terms,  and  must  be  confined  within 
the  terms  measured  by  lives."  In  support  of 
this  proposition  is  cited  the  case  of  Mandle- 
banm V.  McDonell,  supra;  Hartung  v.  Witte, 
59  Wis.  285,  18  N.  W.  176;  Bridge  v.  Ward, 
35  Wis.  687;  Greene  v.  Greene,  125  N.  Y. 
506,  26  N.  B.  739;  To  the  same  effect  are 
Hall  V.  Hall,  123  Mass.  120;  De  Wolf  v. 
Lawson,  61  Wis.  469,  21  N.  W.  615;  Hawley 
V.  James,  16  Wend.  61;  Tucker  v.  Tucker,  5 
N.  Y.  408;  Rand  v.  Butler,  48  CJonn.  293; 
Boynton  v.  Hoyt,  1  Denio,  53. 

Many  of  the  cases  which  seem  to  support 
the  claim  tliat  a  partial  restriction  of  aliena- 
tion as  against  a  fee  is  not  void  do  so  upon 
the  assumption  that  Invalidity  depends  up- 
on the  reasonableness  or  unreasonableness 
of  the  restriction.  In  fact,  tills  assumption 
has  been  made  in  some  of  our  own  cases,  to 
which  we  have  already  adverted;  but,  when 
it  is  remembered  that  we  have  a  statute  for- 
bidding the  suspension  of  the  "absolute  pow- 
er of  aliening,"  we  are  at  a  loss  to  know  by 
what  rule  we  should  determine  When  a  re- 
striction is  but  a  reasonable  violation  of  its 
terms,  and  when  it  may  be  known  that  the 
restriction  is  so  unreasonable  as  to  violate 
its  terms.  If  there  were  no  statute  the  doc- 
trine of  reasonable  or  unreasonable  restric- 
tion would  certainly  be  full  of  doubt  and 
uncertainty,  if  not  injustice  and  inconsisten- 
cy. The  only  safe  rule,  we  apprehend,  is 
to  resort  in  every  case  to  the  statute,  and  de- 
termine whether  its  inhibition  has  l>een  vio- 
lated. It  lays  down  a  definite  rule  as  to  the 
period  of  suspension,  and  all  other  suspen- 
sion is  positively  forbidden.  That  period  is 
measured  by  the  existence  of  lives  in  being 
when  the  estate  is  created;  no  other  rule 
of  admeasMiement  la  admitted.    The  word 
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"absolute"  has  no  reference  to  time,  but  rath- 
er to  the  power— the  privilege— of  aliening. 
In  the  case  before  us  the  power  to  alien  is 
completely  and  absolutely  denied  for  26 
years.  The  word  "absolute"  could  not  mean 
for  all  time,  since  that  would  disagree  with 
the  word  "suspended,"  implying  temporary 
denial,  and  with  the  declared  right  to  sus- 
pend the  power  during  the  period  of  certain 
lives,  and,  by  Implication  at  least,  not  be- 
yond such  period.  Who  shall  say  that  the 
restriction  Imposed  by  clause  b  does  not  ex- 
tend beyond  the  lives  In  being  of  all  persons 
interested  proximately  or  remotely  In  this 
estate?  Can  it  be  that  the  positive  com- 
mand of  the  statute  may  be  made  the  object 
of  mere  chance,  and  that  parties  and  courts 
must  await  the  eftectual  lapse  of  the  period 
prescribed  to  learn  If  the  statute  has  been 
violated?  Certainly  not.  All  power  to  sus- 
pend alienation  Is  denied,  with  certain  ex- 
ceptions; and  those  who  claim  to  be  within 
the  exceptions  must  make  clearly  manifest 
the  validity  of  their  claim.  In  our  judg- 
ment, the  conclusion  is  inevitable  that  clause 
b  is  void  undei:  our  statute. 

The  effect  of  the  contracts  of  family  settle- 
ment. In  view  of  our  construction  of  the 
will.  Is  of  no  Importance,  and  is  not  passed 
upon.  The  judgment  of  the  lower  court  is 
affirmed. 

aa  Ind.  214) 

ROBINSON  T.  DICKEY. 

(Supreme  Couct  of  Indiana.   Jan.  8,  1896.) 

Appbai<— Rbvibw— Bill  or  Bzobptioms— Recsiv- 

BRS — APFOIKTIIKNT — APPBAL — DlSOBBTlGN. 

1.  Where,  on  appeal  from  an  order  appoint- 
ing a  receiver,  the  bill  of  exceptions  does  not 
show  that  it  contains  all  the  evidence,  the 
sufficiency  thereof  cnnnot  be  reviewed. 

2.  Where  an  order  appointing  a  receiver  is 
set  aside,  and  the  goods  ordered  to  be  delivered 
to  defendant,  it  is  not  error  to  hear  anotlier  ap- 
plication for  a  receiver  before  the  goods  are 
restored  to  defendant. 

8.  Rev.  St.  1881,  f  1223  (Rev,  St.  1894,  { 
1237),  providing  that  no  person  interested  shall 
be  appointed  receiver,  does  not,  in  case  an  or- 
der appointing  a  receiver  is  set  aside  as  void, 
prevent  the  reappointment  of  the  same  person 
as  receiver. 

4.  The  reappointment  of  a  person  as  re- 
ceiver after  the  first  appointment  has  been  set 
aside  is  not  an  abuse  of  discretion. 

Appeal  from  circuit  court.  White  county; 
T,  F.  Palmer,  Judge. 

Action  by  James  M.  Dickey  against  Albert 
0.  Robinson.  From  an  Interlocutory  order 
appointing  a  receiver,  defendant  appeals. 
Affirmed. 

Reynolds  &  Sill,  for  appellant  Elliott  & 
Elliott,  for  appellee. 

MONKS,  J.  This  is  an  appeal  from  an  in- 
terlocutory order  appointing  a  receiver  of  cer^ 
tain  personal  property,  made  in  vacation,  on 
application  of  appellee,  by  the  Judge  of  the 
White  circuit  court.  It  appears  from  the  rec- 
ord that  appellee  on  the  2d  of  February, 


1895,  filed  in  the  office  of  the  clerk  of  tba 
White  circuit  court  his  verified  complaint,  in 
one  paragraph,  against  appellant,  for  the  par- 
tition of  certain  personal  property  and  the 
appointment  of  a  receiver.  On  the  same  day, 
before  summons  was  issued,  the  judge  of  said 
court,  in  vacation,  without  notice  to  appellant 
of  such  application  for  a  receiver,  and  with- 
out any  appearance  by  him,  appointed  a  re- 
ceiver to  take  possession  of  the  personal 
property  In  controversy.  On  the  4th  of  Feb- 
ruary a  summons  was  issued  by  the  clerk  and 
delivered  to  the  sheriff,  and  was  duly  served 
on  appellant  the  same  day.  Afterwards,  on 
February  8th,  appellant  filed  his  verified  mo- 
tion before  said  Judge,  at  chambers,  to  set 
aside  the  appointment  of  said  receiver  for  the 
reason  that  no  action  was  pending  against 
appellant  when  said  receiver  was  appointed. 
On  the  same  day  appellee  filed  a  second  ap- 
plication for  the  appointment  of  a  tecelvef 
in  said  cause.  The  Judge,  after  hearing  the 
motion  to  set  aside  the  order  apjpointlng  said 
receiver,  and  the  evidence  in  support  of  the 
same,  and  the  second  application  for  the  ap- 
pointment of  a  receiver,  and  the  evidence 
given  in  support  thereof,  sustained  said  mo- 
tion of  appellant,  and  set  aside  the  order  ap. 
pointing  a  receiver,  and  ordered  that  the  per- 
sonal property  be  restored  to  appellant,  and 
also  sustained  appellee's  application  for  the 
appointment  of  a  receiver,  and  again  ap- 
pointed the  same  person  as  receiver,  to  take 
and  hold  possession  of  said  personal  property. 
After  the  appointment  of  the  receiver,  appel- 
lee  filed  a  second  and  third  paragraph  of  com- 
plaint,  and  the  cause  was  tried  and  judgment 
rendered,  on  said  second  paragraph  of  com» 
plaint.  In  favor  of  appellee,  and  an  order  en- 
tered that  said  receiver  sell  said  personal 
property  and  divide  the  proceeds,  etc.  E^m 
that  judgment  appellant  appealed  to  this 
court,  and  the  judgment  in  said  cause  was 
affirmed.  Robinson  t.  Dickey  (Ind.  Sup.)  42 
N.  B.  679. 

No  objection  Is  pointed  out  to  appellee's 
last  application  for  the  appointment  of  a  re- 
ceiver, or  to  the  complaint  In  one  paragraph 
on  ffie  when  the  last  order  appointing  a  re- 
ceiver was  made.  But  appellant  urges  that 
the  order  appointing  a  receiver  was  not  sus- 
tained by  the  evidence.  Appellee,  however, 
contends  this  question  cannot  be  considered, 
for  the  reason  that  all  the  evidence  la  not  in 
the  record.  There  is  what  purports  to  be  a 
bill  of  exceptions  in  the  record,  signed  by  the 
judge,  February  12,  1896,  but  there  is  noth- 
ing in  the  record  showing  that  It  was  filed  in 
the  office  of  the  clerk  after  it  was  so  signed. 
Neither  is  It  shown  that  the  bill  contains  all 
the  evidence  given  In  the  cause.  For  this 
reason  the  sufficiency  of  the  evidence  to  sus- 
tain the  order  of  the  court  cannot  be  de- 
termined. Robinson  v.  Dickey  (this  term)  42 
N.  B.  679;  Beatty  v.  O'Connor,  106  Ind.  81, 
0  N.  E.  880;  Elliott,  App.  Pn>c  f  823. 

It  is  insisted  by  appellant  that  the  judge 
should  Iiave  ordered  the  goods  which  liad 
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been  taken  by  the  ncelrer  under  the  first 
appointment  restored  to  appellant  before 
hearing  anotber  application,  and  that  the  re- 
ceiver was  disqualified,  and  should  not  have 
again  been  appointed,  because  he  was  liable 
on  his  bond  for  taking  the  goods  under  his 
first  appointment  We  do  not  think  the  judge 
committed  any  reversible  error  in  bearing 
the  second  application  for  a  receiver  before 
the  goods  were  restored  to  appellant.  The 
Judge  set  aside  the  order  appointing  the  re- 
ceiver, and  ordered  the  goods  restored  to  ap- 
pellant, before  the  second  order  was  made 
appointing  the  receiver.  There  was  nothing 
In  this  action  of  the  Judge  of  which  appellant 
had  any  right  to  complain.  If  the  first  ap- 
pointment was  void,  as  claimed  by  appellant, 
It  could,  without  prejudicial  error,  have  been 
disregarded,  and  a  second  order  made,  ap- 
pointing a  receiver,  without  even  vacating  or 
setting  aside  the  order  claimed  to  be  void. 
Neither  did  the  first  appointment  of  the  re- 
ceiver disqualify  him,  under  the  statute,  from 
being  a  second  timer  appointed.  Section  1223, 
Rev.  St.  1881  (section  1237.  Rev.  St  1894), 
provides  that  "no  party  or  attorney  or  other 
person  interested  in  an  action  shall  be  ap- 
pointed receiver  therein."  There  is  nothing 
in  this  section  which  disqualiflea  him  from 
the  second  appointment  The  selection  of  a 
receiver  is  largely  In  the  discretion  of  the 
trial  court,  and  this  court  will  not  Interfere 
unless  there  has  been  a  clear  abuse  of  that 
discretion.  Beach,  Rec.  $  25.  There  has  been 
no  such  abuse  of  discretion  in  this  case. 

The  other  questions  urged  in  this  case  were 
fully  considered,  and  decided  adversely  to 
the  contention  of  appellant,  in  the  case  ot 
Robinson  v.  Dickey  (this  term)  42  N.  B.  679, 
which  was  an  appeal  from  the  final  judgment 
In  the  case  In  which  the  Interlocutory  order 
was  made  from  which  this  appeal  was  taken. 
There  Is  no  error  In  the  record.  The  inter- 
locutory order  appointing  a  receiver  Is  there- 
fore affirmed. 

(MS  Ind.  ZU) 

MORELAND  et  al.  v.  THORNE  et  al. 
(Supreme  Oonrt  of  Indiana.   Jan.  8,  1896.) 

RSVIBW  ON  APPSAI. — UOBTOASEB — AOTION  TO  Rs- 

DBBM— SdPFICIBNOT  OP  EviDBNCE. 

1.  The  sufficiency  of  an  answer  cannot  be 
attacked  for  the  first  time  on  appeal. 

2.  Error  in  findings  not  set  out  in  the  rec- 
ord Is  not  available. 

3.  The  overruling  of  a  motion  for  a  new 
trial,  made  on  a  trial  prior  to  the  one  forming 
the  basis  of  the  appeal,  will  not  be  reviewed. 

4.  In  a  suit  by  heirs  of  a  widow  claiming 
under  a  mortgage  to  her  from  one  of  the  de- 
fendants, to  redeem  from  sale  of  the  premises 
to  the  other  defendant  on  foreclosure  of  oth- 
er mortgages,  where  it  was  shown  that  the 
widow's  mortgaf^e  was  foreclosed  by  her  admin- 
istrator, and  paid  to  him,  and  canceled,  a  de- 
cree for  defendant  was  proper. 

Appeal  from  circuit  court.  Grant  county; 
i.  S.  Custer,  Judge. 

Action  by  Ellis  J.  Moreland  and  others 
against  George  W.  Thome  and  another  to 


redeem  from  mortgage  sale.  From  a  Judg- 
ment for  defendants  for  costs,  plaintiffs  ap- 
peaL   Affirmed. 

Brownlee  &  Baker,  for  appellants.  R.  P. 
St  John  and  W.  H.  Charles,  for  appellees. 

HOWARD,  J.  From  the  complaint  It  ap- 
pears that  David  Moreland  died  the  owner 
in  fee  simple  of  certain  described  land,  in 
Grant  county,  leaving  his  widow,  Mary  H. 
Moreland,  and  his  children,  being  ceriain  of 
the  appellants  and  others;  that  these  chil- 
dren and  heirs  afterwards  met  with  said 
widow,  and  all  joined  In  a  warranty  deed  for 
the  land  to  the  appellee  Smith;  that  all  re- 
ceived their  consideration  in  money  for  said 
deed,  except  the  widow,  who  received  a 
mortgage.  It  appears  that  an  agreement 
was  made  between  the  widow  and  Smith, 
who  was  her  son-in-law,  according  to  which 
she  was  to  live  with  him  on  the  farm,  re- 
ceiving care  and  support  from  him  In  pay- 
ment of  the  value  of  her  undivided  one-third 
of  the  land;  that  the  mortgage  was  given 
to  her  as  a  security  for  sucb  care  and  sup- 
port The  mortgage  was  not  simply  on  the 
interest  sold  by  the  widow,  but  on  the  whole 
farm.  It  is  further  alleged  that  this  arrange- 
ment continued  for  about  nine  years,  *and 
that  Smith  then  moved  to  Kansas,  aban- 
doning the  farm  and  his  contract  with  the 
widow,  who  still  <;ontInued  on  the  farm  un- 
til her  death,  which  occurred  about  two 
years  thereafter;  that  during  those-  last 
two  years,  her  son,  the  appellant  Ellis  J. 
Moreland,  had  the  care  and  keeping  of  his 
mother.  It  appears  that  the  mortgage  given 
to  secure  the  widow's  support  was  not  exe- 
cuted until  seven  months  after  the  execu- 
tion of  the  deed  to  Smith,  and  was  not  placed 
upon  record  until  still  later.  During  tbe 
time  between  the  execution  of  the  deed  and 
that  of  the  mortgage.  Smith  suffered  certain 
mortgage  liens  to  be  placed  upon  the  land, 
which  mortgages  were  afterwards  foreclosed 
and  the  lands  sold.  Under  sheriff's  deed 
made  In  pursuance  of  such  sales,  and  other 
sheriff's  sales  under  foreclosure  of  liens  on 
said  land,  the  appellee  George  W.  Thome 
claims  title.  The  prayer  of  the  complaint 
was  that  appellants,  as  plaintiffs  and  heirs 
to  the  widow's  one-third  Interest  In  said 
land,  might  be  allowed  to  redeem,  under  said 
mortgage  given  to  her  by  the  appellee  Smith, 
from  said  other  mortgages.  Judgments,  and 
foreclosure  sales.  The  appellees  answered 
this  complaint  by  a  general  denial,  and  also 
by  a  special  paragraph,  In  which  they  admit 
much  of  what  is  alleged  in  the  complaint, 
but  aver  that  on  tbe  death  of  the  widow  an 
administrator,  named,  was  appointed  for  her 
estate;  that  said  administrator  brought  suit 
under  her  said  mortgage;  that  said  mortgage 
was  foreclosed,  and  judgment  rendered  for 
the  amount  found  due  thereon;  that  said 
mortgage  judgment  has  been  fully  paid  by 
said  appellee  Thorne,  and  the  mortgage  duly 
released  of  record.    To  tbla  paragraph  ot 
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answer  a  reply  was  filed  in  general  denial, 
and  the  cause  was  submitted  to  the  court 
for  trial.  The  court  found  for  the  appelleea, 
and  entered  Judgment  for  costs  in  their  fa- 
vor. 

The  assignments  of  error  are  as  follows: 
"(1)  The  answer  of  defendants  does  not 
state  facts  sufficient  to  conbdtute  a  cause  of 
defense  to  the  action  by  plaintiffs,  in  either 
paragraph  of  complaint.  (2)  The  court  erred 
in  the  finding  of  facts  In  said  cause,  and  the 
conclusions  of  law  thereon.  (3)  The  conrt 
erred  in  refusing  the  motion  for  a  new  trial 
on  the  former  trial  of  this  cause." 

We  are  of  opinion  that  no  question  arises 
under  any  of  these  assignments.  There  was 
no  demurrer  to  the  answer,  and  Its  suffi- 
ciency cannot  therefore  be  considered  on  ap- 
peaL  The  rule  according  to  which  the  suffi- 
ciency of  a  complaint  may  be  considered  for 
the  first  time  on  appeal  does  not  apply  to  an 
answer.  Rev.  St  1894,  g  846  (Rev.  St  1881, 
(  843);  Bledsoe  t.  Rader,  80  Ind.  354;  Grow 
der  T.  Reed,  80  Ind.  1;  Railroad  C!o.  v.  Mode- 
Bltt,  124  Ind.  212,  24  N.  E.  886;  BUiott.  App. 
Proc.  §§  476,  480. 

As  to  the  second  assignment,  it  Is  suffi- 
cient to  say  that  the  record  discloses  no 
special  finding  of  facts  or  conclusions  of  law. 
There  Is  a  general  finding  only,  and  judg- 
ment for  the  appellees.  , 

As  to  the  third  assignment,  the  record 
shows  no  "former  trial  of  this  cause";  and, 
even  if  it  did,  an  erroneous  refusal  of  a 
motion,  or  the  overruling  of  a  motion,  in  such 
former  trial,  could  not  be  considered  on  this 
appeal.  We  have,  however,  examined  the 
evidence  In  the  record,  and  find  that  it  fully 
sustains  the  averments  of  the  special  an- 
swer. That  answer  is  a  complete  bar  to  the 
action  outlined  In  the  complaint  Appel- 
lants' sole  claim  to  recover  was  under  the 
mortgage  given  to  the  widow  to  secure  her 
support  out  of  the  farm  sold  to  the  appel- 
lee Smith.  The  answer,  however,  avers, 
and  the  evidence  shows,  that  the  adminis- 
trator of  the  widow's  estate  foreclosed  this 
mortgage,  and  collected  the  Judgment  ren- 
dered thereon.  The  widow's  estate,  conse- 
quently, having  received  the  full  amount 
found  due  her  under  her  mortgage,  and  that 
mortgage  having  been  canceled  of  record, 
there  is  nothing  left  under  which  the  appel- 
lants, as  her  heirs,  can  redeem  from  the  oth- 
er mortgages  and  Judgments,  on  foreclosure 
of  which  the  land  was  sold  to  the  appellee 
Thome.   The  Judgment  is  affirmed. 

(14  ma.  App.  1S6) 

CONSUMERS'  GAS  TRUST  QO.  v.  HUNT- 
SINGER  et  al.* 
(Appellate  Court  of  Indiana.    Jan.  10,  1896.) 
Appsal— Objeotiokb  WiivsD  — Fatlorb  to  Pbo- 

DDOB  AbOUMBNT  117  SOPPORT— ESTOFPBI. 

— Acquiesgbkcb. 

1.  Errors  on  appeal  not  presented  to  the 
court  1^  argnment  will  be  deemed  waived. 

2.  That  a  property  owner  permitted  a  nat- 

>  Sm  40  N,  B.  M. 


nral  gas  company,  without  objection,  to  lay  gas 
pipes  across  other  lands  and  highways  on  each 
Bide  of  where  his  land  abuts  on  a  highway, 
does  not  estop  him  to  deny  the  right  of  the  com- 
pany to  lay  the  pipes  in  front  of  bis  land, 
thongb  it  Is  necessary  to  lo  lay  the  pipes  in  or- 
der to  connect  the  company's  idpe  line  with  its 
wells. 

Petition  for  rehearing.   Overruled. 
For  prior  opinion,  see  89  N.  E.  423. 

ROSS,  J.  The  appellant  very  earnestly  In- 
sists that  a  rehearing  be  granted,  and  the 
conrt  pass  upon  the  sufficiency  of  the  third 
paragraph  of  the  answer,  to  which  a  demur- 
rer was  overruled,  and  the  second  paragraph 
of  the  reply,  to  which  a  demurrer  was  sus- 
tained. The  sufficiency  of  these  pleadings 
was  not  determined  in  our  original  opinion, 
although  considered  in  arriving  at  the  con- 
clusion reached,  for  the  reason  that  as  we 
understood  the  argument  of  appellant's  coun- 
sel, it  was  addressed  exclusively  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict, 
the  applicability  of  the  idstructions  thereto, 
and  that  the  facts  found  by  the  jury  in  an- 
swer to  the  interrogatories  were  irreconcil- 
able with  the  general  verdict;  and  we  are 
stlU  of  the  opinion  that  the  drift  of  aU  of  the 
arguments  adduced  by  the  appellant  in  its 
original  brief  was  so  addressed,  although 
there  was  Inserted  therein  the  following, 
which  we  quote  as  all  of  the  argument  di- 
rected or  in  any  manner  referring  to  those 
pleadings,  viz.:  "If  our  construction  of  the 
act  of  1889  Is  correct,  t^e  conrt  below  erred 
In  overruling  appellant's  demurrer  to  the 
third  paragraph  of  appellees'  answer,  and  in 
sustaining  appellees'  demurrer  to  the  second 
paragraph  of  appellant's  -epiy,  and  in  refus- 
ing to  give  the  Instructions  requested  by  the 
appellant  to  the  Jury,  and  giving  the  instruc- 
tions given  by  the  court  of  '<ts  own  motion." 
This,  of  itself,  cannot  be  considered  to  be  an 
argument  against  the  sufficiency  of  the  third 
paragraph  of  the  answer,  or  in  favor  of  the 
sufficiency  of  the  second  paragraph  of  the 
reply.  We  must  therefore  look  to  the  brief, 
and  see  what  precedes  and  succeeds  the  lan- 
guage above  quoted,  to  determine  whether  or 
not  it  stands  as  a  mere  Interpolation,  oe  la 
a  part  of  the  rest  of  the  argument  Preced- 
ing the  language  above  quoted,  the  brief  Is 
first  devoted  to  a  statement  of  the  record 
specially  referring  to  the  pleadings  filed.  Is- 
sues made,  pages  of  the  record  where  rul- 
ings are  to  be  found,  etc.,  and  then  follows 
a  copy  of  the  specifications  of  error  assigned  In 
this  court  Counsel  next  give  a  statement 
of  the  facts  proven,  and  also  make  certain 
extracts  from  the  evidence  After  this  they 
discuss  the  rights  which  they  claim  appellant 
acquired  under  the  act  of  1889  (Elliott's  Supp. 
t  1016;  Bums'  Rev.  St  1894,  §  5103).  Then, 
following  the  language  above  quoted,  they 
made  extensive  quotations  from  the  case  of 
Klncald  V.  Gas  Co.  (Ind.  Sup.)  24  N.  E.  1066, 
and  then  refer  to  and  quote  from  the  evi- 
dence given  on  the  trial. 
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Neitlier  the  facts  established  by  the  evi- 
dence Dor  the  evidence  itself  could  he  consid- 
ered by  this  court  in  determining  the  suffi- 
dency  of  either  the  answer  or  the  reply; 
hence,  when  counsel's  entire  argnment  was 
specially  directed  to  the  facts  proven  and  the 
evidence  introduced,  no  other  conclusion 
could  reasonably  follow  than  that  they  were 
pressing  for  consideration  the  questions 
which  properly  arose,  requiring  an  examina- 
tion of  the  evidence  and  a  consideration  of 
such  facta.  But  this  is  not  all  that  convinces 
us  that  the  sufficiency  of  these  pleadings  was 
not  Intended  to  be  or  was  discussed,  for  ap- 
pellant's brief,  without  any  further  or  other 
mention  or  reference  to  either  the  answer  or 
reply  than  above  quoted,  concludes  thus: 
"We  insist  that  the  judgment  of  the  court 
below  should  be  reversed,  and  inasmuch  as 
the  answers  by  the  Jury  to  the  interrogato- 
ries indicate  the  parties  who  destroyed  the 
pipe,  and  fixes  Its  value,  that  the  Judgment 
of  this  court  should  simply  direct  the  court 
below  to  render  Judgment  against  the  appel- 
lees for  $566.15,  the  value  of  the  pipe,  as 
found  by  the  Jury,  with  Interest  and  costs." 
This  court,  being  one  of  last  resort,  is  ap- 
pealed to  by  one  feeling  himself  aggrieved, 
and  asked  to  correct  any  errors  made  prejudi- 
cial to  his  Interest  in  the  court  below,  and  it 
alms  to  do  that  duty  fearlessly  and  without 
favor.  Of  course,  the  rule,  long  established 
and  firmly  adhered  to,  that  it  is  presumed  the 
Judgment  of  the  trial  court  Is  right  until  the 
contrary  is  made  to  appear,  requires  the  com- 
plaining party  to  show  affirmatively  some 
ruling  or  error  prejudicial  to  his  rights.  He 
must  do  this  not  only  by  presenting  a  record 
making  this  affirmative  showing,  but  he  must 
point  out  such  error,  and  adduce  some  ar- 
gument, and,  if  necessary,  cite  authority,  to 
sustain  and  show  the  court  the  harmfulness 
of  such  ruling.  Although  a  record  may  bris- 
tle with  errors.  If  they  are  not  saved  and  pre- 
sented to  the  court  by  argument  they  must 
be  deemed  to  have  been  waived.  But,  were 
we  to  assume  that  the  correctness  of  the  rul- 
ings relating  to  those  pleadings  was  present- 
ed, we  think  appelant  was  not  harmed. 

The  third  paragraph  of  the  answer  avers, 
In  substance,  that  the  appellant,  on  the  21st 
of  August,  1891,  with  a  large  force  of  men, 
entered  upon  one  of  the  public  highways  In 
Madison  county,  on  which  the  lands  of  appel- 
lees abutted,  and  without  any  leave,  license, 
or  authority,  and  over  the  protest  and  objec- 
tion of  the  abutting  property  owners,  and 
without  having  the  damages  first  assessed, 
paid,  or  tendered  to  said  owners,  did  lay  a 
6-inch  gas-pipe  line  In  and  along  said  high- 
way for  a  distance  of  60  rods,  for  the  trans- 
portation of  natural  gas  at  a  greater  pressure 
than  800  pounds  to  the  square  inch,  thereby 
incumbering  said  land,  and  thereby  creating 
a  public  nuisance;  and  that  said  appellee, 
on  said  day,  with  due  care,  and  with  as  little 
damage  as  possible,  removed  said  pii>e  line 
from  said  highway,  and  off  tlie  lands  of 
v.42N.£.no.8— 41 


said  amtell^es.  The  second  paragraph  of  tlM 
reply  avers,  .in  substance,  that  appellant  was 
engaged  In  furnishing  natural  gas  for  fuel  to 
the  citizens  of  Indianapolis,  and  had  ex- 
pended over  (1,000,000  in  constructing  the 
plant;  "that  It  bad  laid  and  extended  Its 
main  pipe  line  from  Indianapolis  in  a  north- 
east direction  from  said  city  through  the 
counties  of  Marion,  Hamilton,  and  into  the 
county  of  Madison,  and  through  to  the  east 
line  of  said  tract  of  land  owned  by  Matilda 
Harless,  Samantha  Robinett,  and  Viola  Bob- 
inett,  with  the  knowledge  and  without  ob- 
jection from  the  owners  or  either  of  them, 
and  that  it  had  also  leased  a  large  quantity 
of  land,  and  drilled  thereon  a  large  number 
of  gas  wells  north  of  said  Harless  and  Bob. 
Inett  land,  and  bad  laid  its  pipe  line  from 
said  wells  north  down  to  the  northeast  cor- 
ner of  said  land,  and  leaving  a  space  of  sixty 
rods  along  a  highway,  running  along  the 
east  side  of  said  land,  necessary  to  be  piped 
in  order  to  connect  said  wells  and  pipe  lines 
north  with  its  pipe  lines  extending  from  said 
city  of  Indianapolis  to  the  east  line  of  said 
land,  all  of  which  was  known  to  the  owners 
of  said  land  aforesaid  at  the  time,  and  to 
which  they  made  no  objection;  that  relying 
on  the  knowledge,  silence,  and  failure  of  the 
said  owners  of  said  Harless  land  to  object,  as 
herein  averred,  said  plaintiff  placed  their  said 
gas  pipe  in  said  highway,  and  securely  screw- 
ed the  same  together,  preparatory  to  bnrylng 
the  same,  as  herein  averred,  and  to  connect 
the  two  ends  of  their  said  line;  that,  with- 
out laying  Its  said  pipe  line  where  the  same 
had  not  been  laid  for  the  space  of  said  sixty 
rods,  It  was  Impossible  to  connect  said  wells 
and  pipe  line  north  of  said  Harless  and  Bob- 
Inett  land  with  its  said  pipe  laid  to  the  east 
line  of  said  land;  that  without  said  connec- 
tion no  gas  could  be  utilized*  from  said  wells 
north  of  said  land  for  the  purpose  of  supply- 
ing plaintifC's  customers  In  the  city  of  In- 
dianapolis with  gas  from  said  well;  that  the 
plaintifl^  (appellant)  had,  before  the  commis- 
sion of  said  trespasses,  entered  Into  a  large 
number  of  contracts,  to  wit,  ten  thousand, 
with  consumers  in  the  dty  of  Indianapolis, 
to  supply  them  with  fuel  and  light,  and  under 
said  contracts  had  obligated  itself  to  furnish 
a  large  number,  to  wit,  thirty  thousand,  peo- 
ple in  the  city  of  Indianapolis  with  natural 
gas,  etc. ;  that  plalntlCF  had  e.^pended  at  least 
thirty  thousand  dollars  in  securing  leases  and 
diilllng  weUs  north  of  said  land,  and  in  pur- 
chasing and  laying  pipe  from  said  wells, 
down  to  the  northeast  comer  of  said  Harless 
and  Robinett  land;  that  on  the  21st  day  of  Au- 
gust, 1891,  said  plaintiff  (appellant)  had  upon 
the  west  side,  and  about  five  feet  from  the 
west  line  of  said  public  highway,  running 
along  the  east  side  of  said  Harless  and  Rob- 
inett land,  about  one  thousand  feet  of  six-inch 
gas  pipe,  properly  screwed  together,  for  the 
purpose  of  laying  Its  pipe  line  along  said  high- 
way. In  order  to  connect  the  pipe  line  from 
said  weUs  north  to  and  along  aald  blghwajr. 
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along  the  east  Bide  of  said  land,  to  tlie  point 
where  said  plaintiff's  line  trom  Indianapolis 
strikes  the  east  line  of  said  Harless  and  Rob- 
tnett  land,  and  which  connecting  link  was 
necessary  to  be  laid  In  order  to  connect  the 
two  ends  of  said  line,  and  utilize  the  gas 
from  said  wells  north  of  said  land,  with  Its 
line  running  through  said  land,  and  thereby 
transport  the  gas  from  its  said  wells  north  of 
said  land  to  its  consumers  in  the  city  of  In- 
dianapolis; that  said  gas  pipe  upon  said  high- 
way did  not  obstruct  nor  in  any  manner  in- 
terfere with  the  public  travel  on  said  high- 
way, or  the  rights  of  the  public  In  said  high- 
way; that  it  was  the  intention  and  purpose 
of  said  plaintiff  to  Immediately  bury  said 
gas  pipe  in  a  trench  to  be  dug  along  the  west 
Bide  of  said  highway,  about  three  feet  east 
of  the  west  line  thereof,  and  to  the  depth  of 
thirty-two  Inches;  but  that,  before  the  plain; 
tiff  could  bury  said  pipe,  the  defendants, 
without  right,  on  said  2l8t  day  of  August, 
1891,  nnlawfully  broke  up,  injured,  and  de- 
stroyed the  same,  and  committed  the  tres- 
passes charged  In  the  complaint" 

In  our  opinion,  the  appellant  did  not  have 
the  right,  as  against  the  owners  of  the  fee, 
without  their  consent,  and  over  their  protest, 
to  construct  a  natural  gas  pipe  line  in  and 
along  the  highway.  Elliott's  Supp.  f  1016 
(Bums'  Rev.  St.  1894,  §  5103);  Kincaid  v. 
€tos  Co.,  supra;  Egbert  t.  Railway  Co.,  6 
Ind.  App.  350,  355,  33  N.  E.  659.  The  fact 
that  the  appellant  had  laid  natural  gas  pipe 
lines  In  and  along  other  highways  without 
objection  on  the  part  of  appellees  does  not 
~  estop  them  from  objecting  to  the  laying  of  the 
pipe  line  in  and  along  the  -highway  In  ques- 
tion. The  appellant  probably  had  the  right, 
in  appropriate  proceedings,  to  acquire  an 
easement  In  and  upon  so.  much  of  said  high- 
way for  such  pipe  line.  Elliott's  Supp.  |§ 
1017,  1018  (Burns'  Rev.  St.  1894,  §§5104, 
5105).  Assuming  that  such  circumstances 
might  exist  or  such  emergency  might  arise 
as,  in  the  interest  of  public  policy  and  the 
rights  of  the  community,  would  justify  the 
construction  of  a  pipe  line  In  and  along  a 
highway  over  the  objection  of  the  landowner, 
before  such  right  could  be  acquhred  in  con- 
demnation proceedings,  no  such  circumstan- 
ces or  emergency  were  shown  to  exist  hera 
Petition  overruled. 

(14  iDd.  App.  100) 

PAYNE  T.  GOIiDBAOH. 
(Appellate   Court  of  Indiana.    Jan.  7,   1896.) 
Harmless  Errob — Corporatioks— Ownbrsbip  of 
Stock — Witness— Cross-examination— Discre- 
tion OF  Court— Transaction  with  Deckhknt. 

1.  Error  in  overruliiig  motions  to  strike  out 
portions  of  an  answer  is  harmless  where  the 
answer  is  afterwards  abandoned. 

2.  Error  in  overruling  a  demurrer  te  an 
answer  is  harmless  where  the  answer  Is  after- 
wards abandoned. 

3.  Evidence  that  two  persons  were  associ- 
ated together  in  managing  a  corporation  is  not 
evidence  that  they  were  joint  owners  of  the 
corporate  stock. 


4.  Finding  based  on  conflicting  evidence 

will  not  be  disturbed  on  appeal. 

5.  The  cross-examination  of  witnesses  is 
largely  in  the  discretion  of  the  trial  court. 

6.  In  an  action  by  an  assignee  of  a  part 
of  a  claim  .againbt  a  deceased  member  of  a  cor- 
poration, based  on  a  contract  between  de- 
cedent and  the  assignor,  whereby  the  latter 
claimed  joint  ownership  in  the  corporate  stock, 
the  refusal  of  the  court  to  allow  the  assignor's 
wife,  who  was  asbignee  of  the  other  part  of  the 
claim,  to  testify  as  to  the  contract,  was  not  an 
abuse  of  discretion. 

7.  In  an  action  on  a  claim  against  a  de- 
ceased meml>er  of  an  electric  light  company, 
based  oh  a  contract  between  plaintiff's  assignor 
and  decedent,  evidence  that,  at  the  time  the  con- 
tract was  made,  i^laintifTs  assignor  was  mayor 
of  the  city  in  which  the  electric  plant  was  sit- 
uated, and  from  whidi  its  franchise  came, 
was  properly  admitted  to  show  the  relation  of 
the  parties. 

Appeal  from  circuit  court,  Floyd  county; 
Jacob  Herter,  Judge. 

Action  by  Catherine  Payne  against  Sarah 
Goldbach,  administratrix,  on  a  claim  against 
the  estate  of  decedent  From  a  judgmedt 
for  defendant,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Kelso  &  Kelso,  Stotsenburg  &  Volght,  and 
J.  B.  Merrlwether,  for  appellant  F.  B. 
Burke  and  C.  L.  &  H.  E.  Jewett,  for  appel- 
lee. 

LOTZ,  J.  The  appellant  filed  a  claim 
against  the  estate  of  Simon  Goldbach,  de- 
ceased, of  which  estate  the  appellee  is  the 
administratrix.  The  claim  Is  in  two  para- 
graphs. In  the  first  it  Is  alleged  that,  in 
1889,  Simon  Goldbach  and  others  organized 
a  corporation  under  the  laws  of  this  state,  ■ 
known  as  the  Electric  Light,  Gas  Heating  & 
Coke  Company  of  Jeffersonville,  Ind.,  with 
a  capital  stock  of  $100,000,  of  which  QdA- 
bach  held  40  shares,  and  the  others  incor- 
porators 20  shares,  and  one  Leo  Weil  3,940 
shares,  as  trustee;  that  Well  held  said  shares 
as  trustee  for  Goldbach  and  one  Luther  F. 
Warder,  and  that  Goldbach  held  the  40 
shares  for  himself  and  the  said  Warder; 
that  one-half  of  all  the  stock  held  by  Gold- 
bach and  Weil,  and  all  the  rights,  privileges, 
property,  and  gains,  together  with  the  stock 
and  bonds  of  the  corporation  then  held  or 
afterwards  acquired  by  said  Goldbach,  was, 
by  agreement  between  him  and  the  said  War- 
der, to  be  held  in  Goldbach's  name,  but  Intrust 
for  the  use  and  benefit  of  Warder,  and  were  to 
be  assigned  and  transferred  to  Warder  or  his 
assigns  whenever  demanded  by  him  or  those 
who  might  l>e  entitled  thereto;  that,  in  fur- 
therance of  the  agreement  between  Warder 
and  Goldbach,  Warder  paid  to  Goldbach  the 
sum  of  $800;  that  In  1889,  Weil  &  Bro.,  act- 
ing for  Goldbach  and  Warder,  contracted 
with  the  company,  and  agreed  to  erect  an 
electric  light  plant  for  said  3,940  shares  of 
stock,  and  that  thereupon  the  said  shares 
were  Issued  to  Weil  as  trustee;  that  Weil  & 
Bro.,  acting  for  Warder  and  Goldbach,  erect- 
ed the  electric  light  plant  at  a  cost  of  $11,- 
600,  and  thereupon  sold  and  transferred  the 
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stock  back  to  said  company  tor  |25,000, 
thereby  making  for  Goldbach  and  Warder  a 
profit  of  $13,S00;  that  the  Central  Thomson- 
Houston  Company,  the  company  which  erect- 
ed said  plant,  also  paid  Goldbach  $1,500  for 
obtaining  the  contract  to  erect  said  plant, 
one-half  of  which  Warder  was  entitled  to; 
that  the  Fhcenlx  Company  paid  Goldbach 
S800  for  obtaining  for  It  the  contract  with 
said  corporation  for  the  machinery,  one-half 
of  which  Warder  was  entitled  to;  that  part 
of  the  stock  transferred  by  Leo  Well,  trus- 
tee, to  the  company,  was  sold  and  issued  to 
puTCiiasers  at  25  cents  on  the  dollar;  that, 
of  the  stock  so  sold,  Goldbach  purchased  670 
shares,  which  are  worth  par;  that  other 
stockholders  transferred  8  shares  to  Gold- 
bach, and  that  in  November,  1880,  the  com- 
pany, in  payment  for  the  franchise  and  good 
will,  issued  to  GoIdl>ach  400  shares;  that  of 
all  the  stock  held  by  Goldbach,  and  of  all 
the  gains  and  profits  made.  Warder  was  en- 
titled to  one-half  thereof,  and  that  Gold- 
bacb  refused  to  account  therefor,  and  con- 
verted the  same  to  his  own  use;  that  War- 
der assigned  one-fourth  of  said  claim  to  the 
amiellant.  The  second  paragraph  alleges 
that  Goldbach  and  Warder  Jointly  owned 
3,980  shares  of  the  capital  stock  of  the  com- 
I>any  and  the  real  estate  on  which  it  was 
their  intention  to  erect  the  plant;  that  they 
had  made  a  contract  with  one  Beetle,  in 
which  Beetle,  In  consideration  of  the  stock, 
agreed  that  he  would  erect  the  plant,  and 
give  6ach  of  them  $1,000  in  cash,  and  $10,000 
In  the  stock  of  the  company;  tliat  after- 
wards Goldbach  proposed  that,  if  Warder 
would  agree  to  abandon  the  contract  with 
Beetle,  Goldbach  would  give  Warder  $1,000 
cash,  and  $10,000  in  stock,  and  one-half  of 
all  that  be  might  receive  as  bonuses  and 
gratuities,  and  of  all  the  gains  and  profits 
in  any  way  connected  with  said  company  or 
on  account  of  the  stock  and  Joint  ownership; 
that  this  proposition  was  accepted  by  War- 
der. The  other  averments  of  this  paragraph 
are  substantially  the  same  as  the  first.  The 
appellee  filed  26  paragraphs  of  set-off.  The 
appellant  moved  to  strike  out  each,  and,  on 
these  motions  being  overruled,  she  demur- 
red to  each  one  separately.  These  demur- ' 
rers  were  overruled.  There  was  a  trial  by 
the  court,  and  a  finding  and  Judgment  in 
favor  of  the  defendant.  Each  ruling  on  the 
motions  to  strike  ont  and  on  the  demurrers 
to  the  answers  is  assigned  as  error;  but  as 
the  appellee  abandoned  these  answers  on 
the  trial,  and  gave  no  evidence  whatever  in 
support  thereof,  the  rulings,  even  If  errone- 
ous, were  harmless.  The  only  other  error 
assigned  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trial 

It  is  Insisted  that  the  finding  is  not  sup- 
ported by  sufficient  evidence,  and  is  contrary 
to  the  law.  It  Is  claimed  that  the  undis- 
puted evidence  shows  that  Warder  and  Gold- 
bach were  associates  in  the  business  per- 
taining to  the  electric  plant,  and  Joint  own- 


era  of  the  Mock.  It  does  not  follow  that,  be- 
cause they  were  associated  in  the  business. 
Warder  was  a  Joint  owner  of  the  stock,  or 
that  he  was  entitled  to  one-half  of  the  profits 
made  by  Goldbach.  There  was  no  evidence 
whatever  that  Warder  ever  Invested  any 
money  In  the  business,  or  that  he  gave  any- 
thing whatever  for  an  Interest  in  the  stock. 
Warder  was  not  one  of  the  Incorporators, 
nor  was  any  of  the  stock  ever  issued  In  his 
name.  The  evidence  shows  that  the  city  of 
Jeffersonville  granted  a  franchise  to  and  en- 
tered into  a  contract  with  the  corporation. 
Ihls  franchise  and  contract  may  have  been 
valuable.  If  so.  It  was  the  property  of  the 
corporation,  and  not  of  Goldbach.  If  War- 
der became  the  owner  of  any  of  the  stock, 
it  is  fair  to  presume  that  he  gave  something 
for  it  It  was  not  a  gift,  for  it  was  never 
delivered.  If  he  gave  his  services  in  assist- 
ing the  corporation  In  obtaining  the  contract 
and  franchise  (and  such  a^  transaction  is 
valid),  the  evidence  should  establish  it  with- 
out conflict,  if  this  court  is  to  rule  that  the 
finding  is  not  supported  by  the  evidence  or 
is  contrary  to  the  law.  One  of  appellant's 
own  witnesses  testified  that,  when  he  called, 
upon  Goldbach  to  make  a  demand  for  the 
stock,  he  denied  that  he  owed  Warder  any- 
thing, or  that  he  had  any  electric  light  stock] 
belonging  to  him.  There  was  a  conflict  in! 
the  evidence  and  the  material  questions,  and 
this  court  cannot  disturb  the  finding  on  the 
evidence. 

Appellee  contends  that.  In  any  event,  the 
contract  between  Goldbach  and  Warder,! 
even  If  established,  would  be  void,  because 
Warder  was  the  mayor  of  the  city  at  the! 
time  the  franchise  was  granted  and  the  con-j 
tract  entered  into  between  the  electric  llghtj 
company  and  the  city.  But  it  Is  unneces-' 
zsary  for  us  to  determine  this  question.  The, 
appellant  complains  of  the  action  of  the  court 
in  permitting  the  appellee,  on  cross-examina- 
tion of  appellant's  witnesses,  to  bring  out  or 
to  testify  concerning  certain  facts.  The 
cross-examination  of  witnesses  is  a  matter 
largely  in  the  discretion  of  the  trial  court. 
There  was  no  abuse  of  Its  discretion  In  this 
case. 

The  appellant  offered  as  a  witness  one  Mrs. 
Warder,  the  wife  of  Luther  P.  Warder,  the 
assignor  of  the  claim.  Mrs.  Warder  was  al- 
so an  assignee  of  a  part  of  the  same  claim 
which  Warder  asserted  against  Goldbach. 
The  appellee  objected  to  the  competence  of 
this  witness,  which  objection  was  sustained. 
Complaint  Is  made  of  this  ruling.  Appel- 
lant's counsel,  in  their  brief,  admit  timt  it 
was  a  discretionary  matter  with  the  trial 
court  as  to  whether  or  not  this  witness 
should  be  permitted  to  testify,  but  Insist  tha< 
the  refusal  was  an  abuse  of  its  discretion. 
It  is  sufficient  to  say  that  an  abuse  of  such 
discretion  lies  in  admitting,  and  not  in  refus- 
ing to  iiermit,  the  witness  to  testify. 

It  is  lastly  insisted  that  the  court  erred 
in  permitting  the  appellee  to  prove  that,  at 
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the  time  tbe  franchise  was  granted  and  tbe 
contract  made,  Warder  -was  the  mayor  of 
tbe  city  of  Jeffersonyille.  There  was  no  er- 
ror In  this.  One  of  appellant's  wltneses,  In 
response  to  a  question  put  by  Mr.  Warder 
himself,  stated  that  he  was  the  mayor  at 
about  that  time.  It  was  a  proper  matter  to 
go  to  the  court  to  show  the  rehitions  of  all  the 
parties. 

We  find  no  error  in  the  record.   Judgment 
affirmed. 


INDIANA  NATURAL  GAS  &  OIL  00.  t. 

WOOTEUS. 
(AiHielhite  Court  of  Indiana.     Jan.  9,  1896.) 

Appeal  from  circuit  coart,  Howard  county. 

Condemnation  proceedings  by  tbe  Indiana 
Natural  Gas  &  Oil  Compaoy  for  the  purpose  of 
laying  pipe  lines  to  convey  natural  gas  throuch 
the  lands  of  Charles  A.  Wooters.  Prom  the 
judgment  rendered,  the  company  appeals.  He. 
versed. 

Winfield  &.  Taber  and  John  E.  Moore,  for  ap- 
pellant.   Blacklidge,  Shirley  &  Moon,  for  appellee. 


:  RBINHABD,  J.  The  question  upon  which 
this  cause  must  be  determined  was  decided  by 
this  court  in  the  recent  case  of  Oil  Co.  v.  Jones 
(Ind.  App.)  42  N.  B.  487.  On  the  authority 
of  that  case,  the  judgment  of  the  court  below  is 
reversed. 


INDIANA  NATURAL  GAS  ft  OIL  CO.  v. 

COLLINS. 
(Appellate  Court  of  Indiana.     Jan.  8,  1896.) 

Appeal  from  circuit  court,  Howard  county; 
L.  J.  Kirbpntrick,  Judge. 

Condemnation  proceedings  by  the  Indiana 
Natural  Gas  &  Oil  Company  for  the  purpose 
of  laying  pipe  lines  to  convey  natural  gas 
through  the  lands  of  Sarah  Collins.  From  the 
Judgment  rendered,  the  company  appeals.  Re- 
versed. 

Winfield  &  Taber  and  John  B.  Moore,  for 
appellant.  Morris  &  Holman,  Branyau  & 
Branyan,  and  Blacklidge,  Shirley  &  Moon,  for 
appellee. 

RBINELARD,  J.  The  question  which  must 
determine  out  conclusion  in  this  case  has  been 
disposed  of  by  this  court  in  the  recent  case  of 
OU  Co.  V.  Jones  (Ind.  App.)  42  N.  B.  487.  On 
the  authority  of  that  case,  the  judgment  of  the 
lower  court  is  reversed. 


(14  Ind.  App.  Itt) 

BRATTON  T.  RALPH  et  aL 
(Appellate  Court  of  Indiana.    Jan.  10,  1896.) 

Ubchanics's  Liens— Buildinq  Debtrotbo— Lia- 
BiLiTT  or  Land. 
Under  Rev.  St.  1894,  i  7255,  giving  me- 
chanics' liens  on  buildings  or  structures  and 
on  the  interests  of  the  owners  of  the  land  on 
which  they  stand  for  work  and  material  fur- 
nished and  used  in  them,  and  section  7256, 
making  "the  entire  land"  on  which  they  stand 
subject  to  the  lien,  on  destruction  of  a  building 
by  fire  beAsre  completion  the  lien  may  be  en- 
torced  against  the  land  on  which  it  stood. 

Appeal  from  circuit  court,  VermllUon  coon- 
gr;  A.  F.  White,  Judge. 


Action  by  Rldla  L.  Ralph  and  others 
against  Robert  J.  Bratton  to  foreclose  a  me- 
chanic's Uen.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.     Reversed. 

Conly  &  Sawyers,  for  appellants.  Ward  & 
Rheuby,  tot  appellee. 

GAVIN,  O.  J.  A  subcontractor  sought  to 
foreclose  a  mechanic's  Hen  on  appellee's  land 
for  work  done  and  material  furnished  in 
plastering  a  house  in  process  of  erection 
thereon.  Before  Its  completion,  and  before 
the  notice  of  Uen  was  filed,  the  Building  was 
destroyed  by  fire.  The  question  for  our  de- 
termination is  whether  tbe  right  to  the  Uen 
was  lost  with  the  building  or  contUiued 
against  tbe  land.  Our  statute  (section  7255, 
Rev.  St  1894)  gives  to  contractors,  subcon- 
tractors, and  all  other  persons  performing 
work  on  or  furnishing  material  therefor,  a 
Hen  upon  tbe  building  or  structure  which 
"they  may  have  erected,  altered,  repaired, 
or  removed,  or  for  which  they  may  have  fur- 
nished material  or  machinery  of  any  descrip- 
tion, and  on  the  interests  of  the  owner  of 
the  lot  or  land  on  which  it  stands,"  for  their 
work  on,  and  material  so  furnished  for,  and 
used  In,  such  building.  By  section  7250, 
"the  entire  land  upon  which  any  such  build- 
ing, erection  or  other  Improvement  Is  situat- 
ed. Including  that  portion  not  covered  there- 
with," shall  be  subject  to  tbe  Uen. 

As  to  the  question  here  at  issue,  the  aur 
thoritles  are  at  variance.  Pennsylvania  ear- 
ly led  off  with  the  holding  that  the  Hen  was 
given  largely  because  tbe  land  was  benefited 
by  the  erection  of  the  building,  and  the  lien 
on  the  building  was  the  principal  thing, 
while  that  on  the  land  was  merely  the  Inci- 
dent, It  being  superadded  by  the  legislature 
because  It  was  essential  to  a  full  enforce- 
ment of  the  lien  against  the  building  which 
had  become  attached  to  and  a  part  of  tbe 
realty.  Therefore  It  was  held  that,  with  the 
destruction  of  the  bnlUUng,  the  lien  on  the 
land  was  lost  This  holding  was  also  deem- 
ed more  politic,  as  favoring  future  Improve- 
ments. Other  cases  take  the  same  view. 
Presbyterian  Church  v.  Stettler,  26  Pa.  St 
246;  Wlgton  &  Brooks'  Appeal,  28  Pa.  St 
161;  Goodman  v.  Baerlocher  (Wis.)  60  N. 
W.  416;  Schukraft  v.  Ruck,  6  Daly,  1;  Ood- 
dlngton  V.  Beelie,  31  N.  J.  Law,  477;  Shine's 
Ex'x  V.  Helmburger,  60  Mo.  App.  174.  Otber 
courts  have  been  disposed  to  construe  the 
law  Uberally  in  favor  of  tbe  mechanics  and 
material  men,  regarding  their  protection  as 
the  principal  object  of  the  law,  and  consider^ 
Ing  the  right  to  take  tbe  lien  to  apply  equal- 
ly to  the  land  and  building;  -  special  prior- 
ities of  Uen,  however,  being  given  as  to  the 
building  by  some  statutes.  Clark  v.  Parker, 
58  Iowa,  509,  12  N.  W.  553;  Freeman  v.  Car- 
son, 27  Minn.  616,  8  N.  W.  764;  Stelgleman 
V.  McBrlde,  17  in.  800;  Schwartz  v.  Saun- 
ders, 46  111.  18.  Tbe  cases  of  Sontag  v.  Bren- 
nan,  76  lU.  279,  and  McLaughlin  v.  Green. 
I  48  Mlas.  175,  have  also  been,  looked  upon  h. 
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lendlntr  loine  aappoft,  aUboosb  really  bnt 
slight,  to  this  position.  It  may  be  noted  that 
In  both  the  17  111.  Case  and  that  in  81  N.  J. 
Law,  which  have  been  rather  widely  cited 
upon  the  different  sides  of  this  question,  the 
statements  in  the  opinions  bearing  upon  It 
are,  largely  at  least,  dicta.  The  text-books 
do  not  give  us  much  aid  in  arriving  at  a 
correct  solution  of  the  problem.  Phil.  Mech. 
Liens,  S  12,  cites  the  authorities  on  both 
sides  with  some  statement  of  the  reasons  on 
which  they  are  founded.  Jones,  Liens,  {§ 
1588,  1589,  does  lilcctwise.  Kneel.  Mech. 
Liens,  {  160,  goes  a  little  further,  and  ex- 
presses bis  opinion  In  faror  of  a  course  mid- 
way between  the  two.  There  may  be  room, 
as  urged  by  counsel,  for  distinguishing  our 
statute,  when  given  a  strict  and  literal  in- 
terpretation, from  some  of  those  involved  In 
the  latter  line  of  cases;  but  the  general  pur- 
pose of  our  statute,  as  construed  by  our 
own  later  decisions,  Is  the  protection  of  the 
laborers  and  material  men,  and  is  in  har- 
mony with  them.  Clark  v.  Huey  (Ind.  App.) 
40  N.  B.  152;  McNamee  r.  Rauck,  128  Ind. 
69,  27  N.  E.  423;  Railway  Co.  v.  Wilcox, 
122  Ind.  84.  23  N.  E.  506;  Scott  v.  Oolding- 
horst,  123  Ind.  268,  24  N.  B.  838.  The  last 
case  cited  declares  that  the  lien  attaches  al- 
though the  building  may  never  "stand"  up- 
on the  land,  by  reason  of  its  nonconstruc- 
tfon,  the  foundation  only  being  put  in. 

We  are  saved  from  entering  into  any  more 
extended  consideration  of  the  principles  up- 
on which  we  base  our  reversal  of  the  judg- 
ment bdow  by  the  fact  that,  since  the  sub- 
mission of  the  cause  to  this  court,  the 
supreme  court  has  decided  the  question  ad- 
verse to  the  contention  of  the  appellee;  hold- 
ing that,  when  the  work  has  been  done  or 
the  material  furnished,  the  right  to  take 
the  lien  upon  complying  with  the  statutory 
re^titrements  becomes  fixed,  and  it  is  not 
lost,  so  far  as  the  land  is  concerned,  by  the 
destruction  of  the  building  prior  to  filing  the 
notice.  Smith  v.  Newbaur  (Ind.  Sup.)  42  N. 
E.  40.  This  decision  we  regard  as  right  up- 
on principle,  and  decisive  here.  Judgment 
reversed. 


(U  Ind.  App.  146) 

HOLMAN  et  aL  v.  STANDARD. 
(Appellate  Ooort  of  Indiana.    Jan.  10,  1896.) 

▲rPBAI<— DlSMiaSAI,— AOOBFTAHOB  O*  JUDOmMT 
BSLOW. 

1.  Where  it  is  shown  that  appellant  re- 
ceived the  amonnt  of  the  judgment  in  his  fa- 
vor, and  gave  a  receipt  therefor,  the  appeal  must 
be  dismissed,  under  Rev.  St.  1881,  {  632  (Rev. 
St  1894,  f  644),  providing  that  the  party  ob- 
taining judgment  shall  not  take  an  api>eal  "aft- 
er receiving  any  money  paid  or  collected  there 
on." 

2.  A  receipt  given  by  one  appellant  for  mon- 
ey paid  on  a  judgment  in  favor  of  himself  and 
his  coappellant  is  binding  on  the  latter. 

Appeal  from  circuit  court,  Clark  county; 
Jacob  Hester,  Judso. 


Action  by  Andrew  J.  Holman  and  anoihet 
against  Melchert  Z.  Stannard.  PUilntills  hod 
judgment  for  less  than  their  claim,  and  ap- 
peaL   Appeal  dismissed. 

James  K.  Marsh  and  Geo.  W.  Galvln,  for 
appellants.  M.  Z.  Stannard,  Geo.  U.  Voigt, 
and  <X  L.  Jewett,  for  appellee. 

REINHARD,  J.  The  appellants,  Andrew 
J.  Holman  and  Samuel  P.  Lewman,  sued  the 
appellee  on  a  written  agreement  by  wliicb 
the  appellants  agreed  to  furnish  aU  neces- 
sary bonds  that  might  be  required  tty  the 
court  In  a  proposed  suit  or  proceeding  on  the 
part  of  certain  of  the  heirs  of  Elizabeth 
Wathem,  deceased,  against  the  devisees  nam- 
ed in  her  alleged  will  (the  object  of  the  suit 
being  to  contest  said  alleged  will),  and  fur- 
ther agreeing  to  pay  all  costs  that  might  b6 
adjudged  against  the  contestants,  and  to  aid 
said  Stannard,  who  was  au  attorney  In  said 
suit,  in  procuring  testimony  in  said  cause, 
the  said  Stannard  agreeing  on  his  part  that, 
of  the  amount  received  by  him  under  his  con- 
tract of  employment  as  attorney  In  said  suit 
(Which  was  In  writing,  and  dated  March  19, 
1888),  he  would  pay  over  immediately  one- 
half  thereof  to  the  appellants,  with  certain 
limitations,  and  that  he  had  failed  to  do  so. 
They  demanded  Judgment  for  ¥3,000.  Upon 
Issues  joined,  the  cause  was  submitted  for 
trial  to  the  court,  resulting  in  a  finding  and 
judgment  in  favor  of  appellants  for  $12.70. 
A  motion  for  a  new  trial  filed  by  appellants 
having  been  overruled,  the  appellants,  feel- 
:in^  aggrieved  on  account  of  the  alleged  in- 
adequacy of  the  amouht  of  the  recovery, 
bring  this  case. here  on  appeal.  I' 

The  assignment  of  errors  is  (1)  that  the 
court  erred  in  overruling  appellants'  demur- 
rer to  the  fourth  paragraph  of  the  answer; 
(2)  that  the  court  erred  In  overruling  the  mo-  • 
tion  for  a  new  trial.  To  this  assignment  the 
appellee  files  a  special  answer,  in  two  par- 
agraphs, the  second  of  which  alleges  ttiat, 
after  the  recovery  of  said  $12.70  by  the  ap- 
pellants, the  appellee  paid  Into  the  bands 
of  the  clerk  of  the  Clark  circuit  court  the  full 
amount  of  said  judgment,  to  wit,  the  sum  of 
$12.70,  for  the  purpose  of  discharging  and 
satisfying  said  judgment  in  full,  which 
amount  was  afterwards  received  by  the  ap- 
pellants and  receipted  for  by  them.  The  ap- 
pellee has  also  filed  a  motion  for  a  certiorari ' 
and  to  dismiss  this  appeal,  which  motion  is 
supported  by  the  affidavit  of  appellee  show- 
ing that  after  the  rendition  of  said  judgment 
the  appellee  paid  into  the  hands  of  the  clerk 
of  the  Clark  circuit  court  the  said  $12.70, 
in  full  payment  of  said  judgment,  and  that 
afterwards,  on  the  27th  day  of  July,  1893, 
the  appellants,  having  been  notified  of  the 
receipt  of  said  sum  of  $12.70  so  paid  to  said 
clerk  for  tbeir  use,  received  the  same,  and 
executed  a  receipt  therefor  on  the  margrln 
of  the  record  In  which  said  judgment  is  re- 
corded, wherein  and  whereby  they  acknowl- 
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edged  the  fall  satisfaction  of  said  Judgment; 
that  the  receipt  so  executed  by  them  on  the 
margin  of  said  record.  Is  wholly  omitted 
from  said  transcript,  etc.  Wherefore  appel- 
lee prays  that  an  order  be  Issued  to  the  clerk 
of  said  court  requiring  him  to  make  and  cer- 
tify to  this  court  the  receipt  so  made  on  said 
record,  and  that  this  appeal  be  dismissed. 
The  appellants  file  their  counter  afUdaTits, 
to  the  following  effect:  Appellant  Lewman 
says  that  be  did  not  receive  any  of  the  money 
paid  by  the  appellee  to  said  clerk  on  said 
Judgment,  nor  did  he  know  of  the  payment 
of  the  same,  nor  authorize  his  coappellant  or 
any  other  person  to  receive  It,  nor  has  he 
consented  to  or  ratified  the  receipt  thereof 
by  his  coappellant  or  any  other  person,  and 
that.  If  received  by  his  coappellant.  It  was 
done  without  affiant's  knowledge  or  consent, 
and  that  affiant  had  no  knowledge  of  said 
money  having  been  paid  Into  court,  or  hav- 
ing been  receipted  for,  until  about  10  days 
before  the  making  of  the  affidavit,  which  was 
dated  December  16,  1805.  Holman  says  In 
his  affidavit  that  he  was  Informed  by  said 
clerk  that  a  certain  amount  of  costs  was  due 
by  him  and  his  coappellant,  and  that  he  went 
to  the  clerk's  office  to  pay  the  same,  taking 
with  him  a  sufficient  sum  to  pay  Uie  part 
of  his  coappellant,  which  he  had  received 
from  the  latter;  "that  In  the  settlement  with 
said  clerk  he  was  Informed  by  the  clerk  that 
there  was  $12.70  due,  as  appeared  from  the 
records  of  said  court,  and  said  sum  had  been 
paid  In  for  his  use;  that  without  any  knowl- 
edge that  he  would  In  any  manner,  and  with- 
out intending  to,  prejudice  his  appeal  herein, 
but  fully  believing  that  he  had  a  right  to 
the  possession  of  said  money,  he  receipted 
for  the  same,  as  directed  by  the  clerk,  and 
then  paid  the  said  clerk,  out  of  the  money 
so  received  from  his  coappellant,  the  balance 
of  such  costs  demanded  by  said  clerk;  that 
he  received  no  sum  at  the  time,  or  at  any 
other  time,  from  said  clerk;  that  he  la  In- 
formed and  believes  that  the  costs  ao  demand- 
ed by  said  clerk  were  not  due  or  collectible, 
but  should  have  abided  the  appeal  In  this 
case;  that  the  bond  given  upon  such  appeal 
had  suspended  the  operation  and  effect  of 
the  Judgment  for  costs;  that  there  was  no 
money  due  said  clerk;  and  that  the  said 
$12.70  paid  Into  the  clerk's  office,  as  set  out 
in  appellee's  petition.  Is  still  In  the  hands 
of  said  clerk."  From  the  facts  disclosed  by 
the  affidavits,  we  think  It  sufficiently  appears 
the  appellants,  or  at  least  one  of  the  appel- 
lants, who  was  a  Joint  Judgment  plaintiff 
with  his  coappellant,  has  received  the  full 
amount  of  said  Judgment  which  was  paid 
by  the  appellee  to  the  cleric.  That  It  was 
applied  to  the  payment  of  costs  can  make 
no  difference  as  to  the  result  It  Is  provided 
by  statute  that  "the  party  obtaining  Judg- 
ment shall  not  take  an  appeal  after  receiving 
any  money  paid  or  collected  thereon."  Rev. 
Bt  1881,  t  632;  Rev.  St  181)4,  §  644.  Under 
this  section  of  the  statute,  it  has  been  uni- 


formly held  by  the  supreme  court  that,  where 
the  appellant  has  received  the  whole  or  any 
part  of  the  judgment  from  which  he  appeals, 
the  appeal  must  be  dismissed,  as  there  is 
nothing  more  in  controversy  between  the  par- 
ties. State  V.  Kamp,  111  Ind.  56,  11  N.  B. 
060;  Monnett  v.  Hemphill,  110  Ind.  299,  11 
N.  B.  230.  And  so.  In  a  suit  to  foreclose  a 
mortgage  covering  different  tracts  of  land, 
a  decree  declaring  the  mortgage  invalid  as  to 
one  of  such  tracts,  but  a  valid  lien  on  the 
other,  cannot  be  appealed  from  if  the  plain- 
tiff procures  a  sale  to  be  made  under  such 
decree,  and  buys  In  the  tracts.  Sterne  t. 
Vert  lOS  Ind.  232,  9  N.  B.  127.  See,  also, 
State  V.  Hebel,  70  Ind.  814.  It  is  not  denied 
that  the  money  was  received  by  one  of  the 
Joint  coplalntlffs,  and  a  receipt  entered  in 
satisfaction  thereof.  This  was  binding  on 
his  coappellant  It  needs  no  argument  to 
demonstrate  the  unsoundness  of  the  position 
that  the  appellant  who  receipted  for  the 
same  did  not  know  the  legal  effect  of  such 
an  act  on  his  part  We  do  not  think  a  cer- 
tiorari Is  necessary.  The  return  to  the  writ 
could  make  the  case  no  stronger  for  appellett 
than  It  Is.  The  affidavits  establish  the  fact 
that  the  appellants  have  received  the  money, 
paid  in  satisfaction  of  the  Judgment  and 
when  this  has  been  shown  the  appeal  will 
be  dismissed.  In  the  case  of  Neal  v.  Kamp,' 
supra.  It  is  substantially  decided  that  the  re- 
lief here  asked  for  may  be  granted  when  the 
facts  upon  which  the  motion  Is  made  ai* 
practically  admitted.    Appeal  dismissed. 


at  Ind.  App.  140 

KBARNS  V.  BURLING. 

(Appellate  Court  of  Indiana.    Jan.  10,  1896.) 

Action  vox  Brbach  of  Contei.ct— Diksctiho 
Verdict. 

In  an  action  on  an  account  for  work  and 
labor,  and  for  breach  of  contract  It  appeared 
that  plaintiff  contracted  to  drill  a  wdl  for  de- 
fendant at  a  stipulated  sum  per  foot,  and  find 
an  adequate  supply  of  water;  that  he  did  drill 
to  the  depth  or  150  feet  but  that  before  ho 
reached  water,  obstructiona  were  placed  in  th« 
well,  so  that  plaintiff  had  to  abandon  the  work: 
that  he  then  arranged  with  defendant  to  drill 
another  well,  but  that  defendant  afterwards  re- 
fused to  let  him  go  on  the  premises.  Plaintiff 
testified  that  he  could  have  furnished  an  ade- 
quate supply  of  water  at  a  depth  of  200  feet  and 
would  have  made  a  profit  had  he  been  permitted 
to  complete  his  contract  and  there  was  evidence 
from  which  the  jury  might  have  Inferred  that 
defendant  himself  placed  the  obstructions  in  the 
well.    Betd,  that  It  was  error  to  direct  a  verdict 

for  defendant 

I 

Appeal  from  circuit  court  Benton  county; 
U.  Z.  WUey,  Judge. 

Action  by  Peny  Keams  against  Samuel 
Burling  to  recover  on  an  account  for  work 
and  labor,  and  for  breach  of  contract  Front 
a  Judgment  directing  a  verdict  for  defendant, 
plaintiff  appeals.     Reversed. 

Joseph  D.  Brown  and  Wadsworth  ft  SmJtl^ 
for  appellant    Fraser  &  Isham,  for  appelleib 
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LOTZ,  X  The  appellant  sned  the  appellee 
to  three  paragraphs  of  complaint,  the  first 
being  on  an  account  for  -work  and  labor  done. 
The  second  declared  on  a  special  contract  al- 
leged to  have  been  entered  Into  between  the 
plaintiff  and  the  defendant  for  the  drilling  of 
a  water  well  on  the  defendant's  premises,  it 
betog  stipulated  that  the  plaintiff  should  find 
an  adequate  supply  of  water,  and  that  the 
defendant  should  pay  the  platotlff  $1  per  foot 
through  soil  and  $1.50  through  rock,  and 
board  the  plaintiff  and  his  help  and  horses 
while  the  well  was  being  drilled;  that  to  pur- 
suance of  the  contract  the  plaintiff  entered 
upon  the  defendant's  premises  and  drilled 
the  well  150  feet  deep,  being  40  feet  through 
soil  and  110  feet  through  rock;  that  before 
he  reached  or  fonnd  water,  the  defendant 
placed  obstructionB  in  the  well  which  could 
not  be  removed,  and  thereby  prevented  the 
plaintifT  from  completing  the  well,  and  he 
was  compelled  to  abandon  the  same,  to  his 
damage  in  the  earn  of  $200.  The  third  para- 
graph contatos  nearly  the  same  averments  as 
the  second,  with  the  exception  that  it  is  al- 
leged that  some  person,  unknown  to  plain- 
tiff, placed  obstructions  in  the  well,  and  he 
was  compelled  to  abandon  it  It  is  further 
averred  that  the  platotlfC  then  selected  a  new 
site  and  commenced  to  drill  another  well  to 
conformity  to  the  contract;  that  the  defend- 
ant then  objected  to  the  platotiff  drllltog  the 
second  well  at  that  time,  and  solicited  the 
platotiff  to  discontinue  the  work  until  the 
foUowtog  year,  to  which  the  platotlfC  consent- 
ed; that  to  the  following  year  the  plaintiff 
was  ready  and  willtog  to  drill  the  well,  as 
required  by  the  contract,  when  the  defendant 
refused  to  permit  him  to  do  so  and  ordered 
him  to  keep  off  of  his  premises.  It  Is  further 
averred  that  if  plaintiff  had  been  permitted 
to  drill  the  well,  he  could  and  would  have 
complied  with  the  contract  and  furnished  an 
adequate  supply  of  water,  and  that  by  the 
defendant's  refusal  and  breach  of  the  con- 
tract platotiff  was  damaged  to  the  sum  of 
$200.  The  defendant  answered  the  general 
denial,  settlement,  and  paragraph  of  counter- 
claim. The  cause  was  submitted  to  a  Jury 
for  trial,  and  at  the  conclusion  of  the  evi- 
dence the  comt,  on  Its  own  motion.  Instruct- 
ed the  Jury  to  return  a  verdict  for  the  de- 
fendant. Complatot  Is  made  of  this  action  of 
the  court.  That  the  appellant  and  appellee 
did  enter  into  a  contract  for  drilling  the  well 
at  the  price  per  foot  as  alleged  in  the  com- 
platot, and  that  the  appelant  did  enter  upon 
the  work  and  drilled  a  well  to  a  depth  of 
160  feet,  and  that  some  one  placed  obstmc- 
tlona  to  the  well  so  that  the  appellant  was 
compelled  to  abandon  the  well,  and  that  he 
then  made  arrangements  to  drill  another 
wdl,  and  that  afterwards  the  appellee  forbade 
the  appellant  to  come  upon  his  premises,  wer<> 
facts  established  by  the  undisputed  evidence. 
The  appellant  also  gave  evidence  which  tend- 
ed to  prove  that  he  could  have  furnished  an 
adequate  supply  of  water  at  a  depth  not 


greater  than  200  feet,  and  that  he  would  luiTe 
made  a  substantial  profit  on  the  contract  had 
he  been  permitted  to  complete  the  well. 
There  was  also  evidence  given  from  which 
Jie  Jury  might  have  drawn  the  Inference 
that  the  appellee  placed  the  obstructions  In 
the  well.  The  evidence  upon  the  Issue  of  set- 
tlement and  of  the  counterclaim  was  con- 
flicting.  The  court,  in  a  proper  case,  un- 
doubtedly has  the  right  to  direct  the  verdict, 
but  It  Is  only  when  the  evidence  upon  the 
material  question  is  undisputed,  and  only 
one  legitimate  inference  can  be  drawn  thWft- 
from.  If  there  be  any  evidence  whatever,  at 
any  legitimate  Inference  from  the  evld^ice, 
tending  to  suppcHrt  the  plaintifTs  right  to  re- 
cover, the  question  must  be  left  to  the  Jury. 
The  court  to  this  case  should  not  have  di- 
rected a  verdict  for  the  defendant,  unless  a 
demurrer  could  have  been  properly  sustained 
to  the  evidence.  Elliott,  Oen.  Prac.  {  887. 
There  was  some  evidence  tending  to  show 
that  the  appellant  could  have  furnished  an 
adequate  supply  at  water,  and  that  the  ap- 
pellee prevented  him  from  complying  with 
the  contract;  and  If  the  Jury  had  so  found, 
the  appellant  would  have  been  entitled  to  re- 
cover. If  not  on  the  contract,  at  least  upon  the 
first  paragraph  of  complaint  for  work  and 
labor  done.  Judgment  reversed,  with  instruc- 
tions to  sustato  the  motion  for  a  new  trIaL 


(14  Ind.  App.  10«) 
HYDE  V.  COURTWRIGHT. 
(Appellate   Court   of   Indiana.    Jan.   7,    1890.) 

Reflsvin— Right  to  Possbssion — Infants — 
Chattel  Mortoaob. 

1.  Plaintiff  in  replevin,  who  was  not  enti-' 
tied  to  the  possession  of  the  property,  wns  not 
prejudiced  by  a  finding  that  it  should  be  re- 
turned to  defendant,  though  plaintiff's  assignor 
may  have  had  the  right  of  possession. 

2.  Where  an  infant  executed  notes  for  chat- 
tels sold  to  him  by  the  payee,  and,  to  secnre  the 
same,  gave  a  mortgage  on  the  chattels  sold  and 
on  others,  and  the  infant  afterwards  repudiated 
the  transaction,  plaintiff  cannot  recover  the 
goods  sold  under  an  assignment  of  the  mort- 
gage or  an  indorsement  of  the  notes. 

Appeal  from  circuit  court.  White  county; 
A.  W.  Reynolds,  Judge. 

Replevin  by  Edward  Hyde  against  Wil- 
liam C.  Courtwrlght.  Defendant  had  Judg- 
ment, and  plaintiff  appeals.    Affirmed. 

Davidson  &  Storms  and  Chas.  C.  Spen- 
cer, for  appellant  Sellers  &  Uhl,  for  appel- 
lee. 

DAVIS,  J.  This  was  an  action  in  replevin. 
Instituted  by  the  appellant  against  the  ap- 
pellee, to  recorer  the  possession  of  certain 
personal  property  hereinafter  described. 
The  Issues  were  Joined,  and  submitted  to  the 
court  for  trial.  The  material  facts  shown 
by  the  evidence  are  to  substance  as' follows: 
On  the  8th  of  March,  1893,  Jamison  Bros,  de- 
livered to  the  appellee  a  buggy,  harness, 
plow,   harrow,   and  other  toaplements,   foir 
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wbl<Sh  he  executed  bla  notes,  Btit)nlatlng 
therein  that  the  title  and  ownership  of  said 
property  shonld  remain  In  the  payee  until 
the  notes  were  paid.  In  August,  1893,  the 
appellee  executed  to  said  Jamison  Bros,  a 
chattel  mortgage  on  two  mules,  one  sorrel 
mare,  and  the  property  described  in  the 
notes,  except  the  buggy,  as  security  for  the 
payment  of  the  debt  evidenced  by  said  notes. 
In  January,  1894,  said  Jamison  Bros,  assign- 
ed said  notes  to  the  appellant  without '  re- 
course, and  also  assigned  to  him  the  chattel 
mortgage  end  the  notes  therein  described. 
It  further  appears  that,  in  order  to  secure 
the  possession  of  the  property  described  In 
the  notes,  the  appellee  at  the  time  represent- 
ed to  said  Jamison  Bros,  that  he  was  21 
years  of  age,  but  he  did  not  In  fact  become 
21  years  of  age  until  May,  1894,  after  this 
suit  was  begun.  Whether  the  appellant 
made  demand  for  the  possession  of  the  prop- 
erty before  the  commencement  of  the  action 
was  a  controverted  question.  The  court 
found  for  the  appellee,  and  "that  he  was  en- 
titled to  the  iMssesslon  of  the  property  at 
the  time  suit  was  instituted,  and  that  he 
shonld  have  return  thereof."  Thereupon, 
before  Judgment  was  rendered,  the  appellant 
moved  the  court  "to  modify  the  judgment 
by  strilclng  out"  the  words  "that  he  should 
have  the  return  thereof,"  which  motion  was 
overruled.  The  appellant  then  filed  motion 
for  new  trial,  which  was  overruled.  Judg- 
ment was  rendered  on  the  finding  In  favor 
of  the  appellee. 

The  errors  assigned  are:  (1)  That  the 
court  erred  In  overruling  appellant's  motion 
to  modify  the  "finding";  (2)  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial. 

There  was  no  motion  to  modify  the  finding. 
The  motion  to  modify  the  Judgment  was 
made  before  the  Judgment  was  rendered, 
and  the  motion  is  not  made  a  part  of  the  rec- 
ord by  bill  of  exceptions  or  order  of  court. 
Assuming,  however,- that  the  motion  to  mod- 
ify the  Judgment  was  properly  made,  and 
that  the  ruling  thereon  is  brought  in  review 
by  the  record,  we  fall  to  see  in  what  re- 
spect the  appellant  was  prejudiced  thereby. 
If  he-  was  not  entitled  to  the  .possession  of 
the  property,  he  was  not  injured  by  the  find- 
ing that  the  appellee  "should  have  the  re- 
turn thereof."  If  the  right  of  possession 
was  in  Jamison  Bros,  when  the  finding  was 
made  and  Judgment  was  rendered,  the  fact 
was  of  no  advantage  to  the  appellant  in  the 
contest  between  him  and  the  appellee.  There- 
fore, as  we  view  the  case,  the  only  meritori- 
ous question  presented  for  our  consideration 
arises  on  the  ruling  on  the  motion  for  a  new 
triaL 

C!ounsel  for  the  appellant  insist  that  the 
finding  is  contrary  to  law,  and  not  sustain- 
ed by  sufficient  evidence.  The  indorsement 
of  the  notes  to  the  appellant  did  not  of  it- 
self, on  default  in  payment,  vest  the  right 
in   the  appellant  to   the  possesBlon   of  the 


property  therdn  described.  Ifachhie  Co. 
V.  Arthurhultz,  63  Ind.  •<<22.  Waiving  the 
question  of  demand,  was  the  appellant  en- 
titled to  recover?  Counsel  for  the  appellant 
concede,  as  we  understand  them,  that  he 
cannot  recover  on  the  contract  embraced  in 
the  chattel  mortgage,  but  they  contend  that 
he  cannot  repudiate  the  contract  and  retain 
the  property  delivered  to  him  by  Jamison 
Bro&  As  we  have  seen,  the  property  deliv- 
ered to  appellee  by  Jamison  Bros,  is  a  part 
only  of  the  property  in  controversy.  Assum- 
ing that  Jamison  Bros,  might  have  main- 
tain replevin  for  ttie  property  described  in 
the  notes,  or  an  action  ex  delicto  for  the 
Injury  resulting  from  his  tort,  it  does  not 
foUow  that  the  appellant  is  entitled  to  re- 
cover In  this  action.  It  is  well  settled  that 
the  appellee  may  repudiate  the  contract 
evidenced  by  the  notes  and  chattel  mort- 
gage. Rice  V.  Boyer,  108  Ind.  472,  9  N.  B. 
420.  It  Is  clear,  therefore,  that  appellant  Is 
not  entitled  to  the  possession  of  the  prop^ 
erty  in  controversy  in  this  action  by  virtue 
of  the  mortgage;  and  under  the  decision  in 
Machine  Co.  t.  Arthurhultz,  supra,  he  is 
not  entitled  to  the  possession  of  any  part 
thereof  by  virtue  of  the  indorsement  of  the 
notes  to  him.  Whether,  if  Jamison  Brop. 
had  assigned  and  transferred  all  their  rights 
against  appellee  to  appellant,  he  might  have 
been  entitled  on  demand  to  recover  the  prop- 
erty or  damages  resulting  from  his  tort,  we 
need  not  determine.  We  do  not  find  any  re- 
versible error  in  the  record.  Judgment  af- 
firmed. 


(14  Ind.  App.  ion 
HUBBR  MANUF'Q   CO.  T.  SEABOLD. 
(Appellate   Ck>art   of  Indiana.    Jan.   7,   1898.) 

0>NTRACTS— Ck>N8TB0CTIOK. 

A  contract  with  an  agent  for  the  sale  of 
the  principal's  machinery  provided  for  the  pay- 
ment of  20  per  tent,  commission  on  sales  made 
on  three  payments,  27  per  cent,  on  sales  on  two 
payments,  and  35  per  cent,  on  cash  sales.  Held, 
that  the  agent  was  not  entitled  to  receive  S> 
per  cent,  on  sales  by  which- a  note  vras  given 
for  the  price,  due  in  six  months. 

Appeal  from  circuit  court,  Wills  county; 
B.  C.  Vaughn,  Judge. 

Action  by  Christain  P.  O.  Seabold  against 
the  Huber  Manufacturing  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Wilson  &  Todd,  for  appellant  Sbarpe  A 
Stnrgltf,  for  appellee. 

GAVIN,  J.  Appellee  was  appellant's  local 
agent  for  the  ale  at  machhiery,  and  sned 
appellant  to  reoorer  his  commissions  for  tba 
sale  of  a  thresher.  By  the  terms  of  the  con- 
tract, be  was  to  receive  20  per  cent,  on  sales 
made  on  three  fbll  payments,  27  per  cent, 
for  sales  made  on  two  fall  payments,  and  38 
per  cent  on  cash  sales. '  According  to  appel- 
lee's claim,  he,  in  April,  1893,  sold  a  thresh- 
ing outfit  to  Nenenscbwander  Bros,  for  $450^ 
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receiving  an  eld  thresher  as  cash  for  $100, 
nnC  a  note  for  $350,  due  December  25,  1893. 
Upon  the  theory  that  the  facts  in  the  case, 
as  claimed  by  appellee,  constituted  a  sale 
within  his  contract,  the  court  Instructed  the 
Jury  that  he  was  entitled  to  recover  35  per 
.cent  commls^on.  In  no  view  of  the  case 
can  this  Instruction  be  upheld.  A  commis- 
sion of  85  per  cent  iran  allowable  only  upon 
cash  sales.  In  the  very  nature  of  things,  a 
sale  by  which  a  note  Is  given,  due  the  follow- 
ing December,  more  than  six  months  after 
the  delivery  of  the  goods,  cannot  be  a  cash 
sale.  Not  being  a  cash  sale,  appellee  could 
not  be  entitled  to  commission  on  It  as  such. 
Oounsel  for  appellee  endeavor  to  support  the 
instruction  by  .the  argument  that  the  conrt 
and  ivay  bad  a  right  to.  Infer  from  the  evi- 
dence and  contract  that  this  was  by  the  par- 
ties regarded  as  a  cash  sale,  because  It  was 
not  a  three-fall  nor  a  two-fall  payment,  which 
were  the  only  modes  other  than  cash  provid- 
ed for  in  the  contract  Conceding,  without 
deciding,  that  from  all  the  evidence  the  Jury 
might  have  been  authorized  to  say  that  the 
appellant  accepted  the  note  as  cash,  there  la 
nothing,  which  would  Justify  the  court  in  de< 
daring  absolutely,  as  a  matter  of  law,  that 
this  was  done,  and  we  are  by  no  means  pre* 
pared  to  hold  that  even  the  Jury  might  have 
■o  determined. 

A  nnmber  of  other  questiona  are  presented 
and  argued  by  counsel.  As  it  is  probable 
that  both  pleadings  and  evidence  will  be  so 
shaped  upon  another  trial  as  not  again  to 
present  these  questions  as  ^ey  now  come  be- 
fore the  court,  we  do  not  deem  it  necessary 
to  take  up  and  determine  whether  or  not 
the  other  grounds  for  new  trial  are  well 
founded.  Judgment  reversed,  with  instruc- 
tions to  the  trial  court  to  sustain  the  motion 
for  new  trial,  with  leave  to  amend  plead- 
ings if  desired. 


OA  Imd.  App.  lU) 

LBWIS  T.  HODAPP. 
(Appellate  Ouort  of  Indiana.     Jan.  8,  1896.) 

PUCADISO— NON    BST    F^CTCH— RiPLT— ESTOPFEL. 

1.  It  is  not  error  to  sustain  a  demurrer  to 
a  rejily  to  a  plea  of  non  est  factum  to  a  note, 
alleging  that  defendant  authorized  another  to 
sign  his  name,  aa  sncb  issue  is  tendered  by  the 
plea. 

2.  A  reply  stating  that  defendant,  whose 
name  was  forged  to  the  note  in  suit,  after  the 
maturity  of  the  note,  on  bein^  aslied  about  its 
payment  admitted  his  liability  thereon,  and 
that  he  would  stand  good  for  it;  that  plain- 
tiff refrained  from  suing  the  other  maker,  who 
had  forged  defendant's  name,  and  who  at 
the  time  was  worth  sufficient  property  out  of 
which  plaintiff  could  have  secured  payment  of 
the  note;  that  plaintiff  had  extended  the  time 
of  payment,  and  that  the  other  grantor  was 
inMHTent,— does  not  sofficiently  plead  an  estop- 
pel, where  i*  is  not  alleged  that  the  note  was 
shown  to  deiendant,  or  that  he  admitted  be  ex- 
ecuted it 

Appeal  from  dicnlt  conrt,  Ohio  eonntgr; 
A.  O.  Downey,  Jndgei 


Action  by  Thomaa  liewls  against  Wendell 
Hpdapp.  There  was  a  Judgment  for  defend- 
•ant,  and  plaintiff  appeals.    Affirmed. 

Coles  &  Hall,  for  appellant  Rodman  lu 
Davis  and  John  U  Davis,  for  appellee. 

DAVIS,  J.  The  appellant  InsUtuted  this 
action  on  a  note  against  one  James  Bailey, 
Jr.,  and  the  appellee  Bailey  made  default 
The  appellee  answered  in  two.  paragraphs: 
(1)  Greneral  denial;  (2)  ntm  est  factum.  Tbe 
appellant  replied  to  the  answer  of  non  est  fac- 
tum In  two  paragraphs.  A  demurrer  was 
sustained  to  each  paragraph  ot  reply.  These 
rulings  are  the  bealB  of  the  only  ertacB  assign- 
ed in  this  conrt 

The  substance  of  the  second  paragraph  of 
the  reply  Is  ttiat  the  note  was  signed  by  the 
appellee,  or  by  said  Bailey  with  full  author- 
ity from  him.  Ordinarily,  a  special  answer 
of  non  est  factum  closes  the  issues,  and 
neither  requires,  nor,  strictly  speaking,  ad- 
mits, of  a  replication.  Webb  v.  Oorbin,  T8 
Ind.  403.  The  substance  of  the  answer  is 
that  the  appellee  did  not  execute  the  note 
sued  on,  and  that  his  signature  thereto  was 
false  and  forged.  Any  facts  tending  to  prove 
that  the  note  was  signed  by  him,  or  by  said 
Bailey  with  full  authority  from  him,  were 
admissible  in  evidence  under  the  plea  of  non 
est  factum.  No  new  issue  was  tendered  by 
the  second  paragraph  of  the  reply.  Whether 
the  appellee  signed  the  note  or  authorized 
another  to  sign  it  for  him  was  the  issue  ten- 
dered by  the  plea  of  non  est  factum.  ThiH«- 
fore.  In  any  event,  there  was  no  error  in 
sustaining  the  demurrer  to  the  second  para- 
graph of  the  reply.  O'Donahue  v.  Creager, 
117  Ind.  372,  20  N.  B.  267;  RatliS  v.  Stretch, 
117  Ind.  527,  20  N.  B.  438;  Mays  t.  Hedges, 
79  Ind.  228. 

The  theory  of  the  first  paragraph  of  the 
reply  Is  that  appellee  was  estopped  from 
pleading  the  defense  set  up  in  the  answer  of 
non  est  factum.  A  person  Whose  name  has 
been  forged  to  a  note  may  be  estopped  by  hla 
admissions,  npon  which  others  may  have 
changed  their  relations,  from  pleading  the 
truth  of  the  mattet  to  their  detriment  Hen- 
ry V.  Heeb,  114  Ind.  275,  16  N.  B.  606.  It  is 
a  familiar  rule  that  an  Estoppel  must  be  spe- 
cially and  strictly  pleaded.  No  intendments 
are  made  in  favor  of  a  plea  of  estoppel.  Troy- 
er  V.  Dyar,  102  Ind.  896,  1  N.  B.  728.  The 
snbstance  of  the  first  paragraph  of  the  reply 
is  that  after  the  maturity  of  the  note,  the 
appellant  asked  the  appellee  about  its  pay- 
ment; and  tliat  the  appellee,  with  full  knowl- 
edge that  his  name  was  on  the  note,  admit- 
ted hiB  liability  thereon,  and  that  he  wonld 
stand  good  for  it,  which  statements  and  ad- 
missions the  appellant  believed;  that  said 
Bailey  then  owned  property  of  the  value  of 
$1,000  subject  to  execution,  out  of  which  he 
could  and  wonld  have  secured  the  payment  of 
the  note;  and  that  appellant,  without  any 
knowledge  that  appellee's  signature  waa 
forged,  extended  the  time  eC  payment,  and 
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that  oaM  BaOej  baa  abecooded,  and  la  In- 
solvent.  There  is  no  averment  that  the 
note  was  shown  to  the  appellee,  or  that  he 
admitted  that  he  had  signed  the  note,  6r  au- 
thorized any  one  to  sign  it  for  him.  It  does 
not  appear  that  appellant  changed  his  rela- 
tions, or  Invested  any  money  on  the  strength  of 
the  alleged  admissions  of  the  appellee.  All 
be  claims  is  that  he  did  not  sue  npon  the 
note,  which  he  would  have  done  had  he  been 
advised  that  appellee's  name  had  been  forged 
thereon.  It  Is  true,  he  avers  in  general 
terms  that  he  extended  the  time  of  the  pay- 
ment of  tbe  note,  but  for  how  long  Is  not 
stated,  and  neither  does  It  appear  that  any 
extension  was  granted  in  reliance  on  the 
statements  of  the  appellee.  Gonnsel  for  ap- 
pellant say:  "To  constitute  an  estoppel  by 
conduct  there  must  be:  (1)  A  representa- 
tion or  concealment  of  material  facts.  (2) 
The  representation  must  have  been  made 
with  knowledge  of  the  facts.  (3)  The  party 
to  whom  It  was  made  mnst  have  been  ig- 
norant of  tbe  matter.  (4)  It  must  have  been 
made  with  the  intention  that  the  other  party 
should  act  upon  it  (5)  The  other  party  must 
have  been  Induced  to  act  npon  It"  Hosford 
V.  Johnson,  74  Ind.  479.  In  this  case  there 
was  no  representation  of  any  material  fact 
and.  If  there  was  a  concealment  of  a  material 
fact  it  Is  uJDt  alleged  that  such  concealment 
was  with  the  intention  that  the  appellant 
should  act  upon  It  or  that  be  was  Induced 
to  act  npon  It  The  fact  that  appellant  be- 
lieved the  appellee  would  pay  the  note  is 
not  sufficient  to  justify  the  Inference  that  he 
was  induced  thereby  to  extend  the  time  of 
payment  until  Bailey  became  insolvent  If 
It  appeared  that  appdlee  concealed  the  fact 
that  he  had  not  signed  the  note  with  the  in- 
tention that  the  appellant  should  extend  the 
time  of  payment  of  the  note,  and  that  such 
concealment  had  Induced  the  appellant  to  so 
extend  the  time  until  Bailey  became  insol- 
vent a  different  aucstlon  would  be  present- 
ed. In  view  of  the  rule  that  an  estoppel 
must  be  specially  and  strictly  pleaded,  and 
that  no  Intendments  are  made  in  favor  of 
such  plea,  the  trial  court,  in  our  opinion,  did 
not  err  In  sustaining  the  demurrer  to  the  first 
paragraph  of  reply.    Judgment  affirmed. 


06  Ind.  App.  ») 

NEWMAN   T.    RAILWAY   OPPIOIALS'   ft 

EMPLOYES'    AGO.   ASS'N.l 
(Appellate  Goort  of  Indiana.     Jan.  S,  1896.) 

ArFB.AI.  —  JOBISDIOTIOS— ApPBARANOB— AOCIDBNI 

Insurance— Pi.KADiNO. 

1.  Where,  on  appeal  from  tbe  apGcIal  term 
of  the  superior  court  to  the  general  term,  ap- 
pellee appears  by  attorney,  and  objects  and 
excepts  to  the  ruling  of  the  superior  court  re- 
versing tlie  judgmeut,  his  appearance  gives  the 
general  term  jurisdiction  over  bis  person. 

2.  A  complaint  in  an  action  on  a  life  in- 
surance policy  insuring  insured  against  death 
from  "external,  violent  and  accidental"  means, 
must  show  that  the  injuries  causing  insured's 
4ea^  were  "accidentally"  received, 

1  Rehearing  denied. 


Appeal  from  superior  court,  Marlon  eonntj; 
P.  W.  Bartholomew,  Judge. 

Action  by  Llda  Newman  against  the  Ball- 
way  Officials'  &  Employes'  Accident  Associa- 
tion. From  a  Judgment  of  tbe  general  term 
reversing  a  Judgment  for  plaintiff,  alie  ap- 
peals.  Affirmed. 

Knefler  &  BerryhlU.  for  appellant  Finch 
ft  Finch,  for  appellee. 

BOSS,  J.  The  appellant  brought  this  ac- 
tion against  the  appellee,  in  tbe  Marion 
superior  court  npon  a  x>ollcy  of  insurance 
issued  by  it  to  appellant's  husband,  insur- 
ing him.  for  her  benefit  against  death  from 
"external,  violent  and  accidental  means." 
A  demurrer  for  want  of  facts  was  filed  to 
the  complaint  and  overruled,  whereupon  ap- 
pellee filed  an  answer  in  four  paragraphs, 
three  of  which  were  in  confession  and  avoid- 
ance, and  to  each  of  which  demurrers  were 
filed  and  overruled.  A  reply  of  general  denial  ° 
was  filed  to  these  special  answers.  Upon  the 
Issues  formed,  the  cause  was  tried  by  Jury, 
and  a  verdict  returned  in  favor  of  appellant 
npon  which  the  court  rendered  Judgment; 
and  the  appellee  appealed  to  the  general 
term,  where  the  Judgment  was  reversed,  and 
the  court  at  special  term  directed  to  sustain 
the  demurrer  to  the  complaint  From  the 
Judgment  of  reversal,  this  appeal  is  taken. 

The  only  specification  of  error  assigned  by 
the  appellant  is  that  "the  conrt  in  general 
term  erred  in  reversing  the  Judgment  of  the 
court  in  special  t^rm."  The  first  insistence 
of  appellant  is  "that  the  court  in  general 
term  had  no  Jurisdiction  of  the  person  of  the 
appellant  herein,  Llda  Newman."  The  rec- 
ord discloses  that  on  the  16th  day  of  De- 
cember, 1892,  the  court  In  special  term  ren- 
dered Judgment  on  tbe  verdict  of  the  Jury; 
that  on  the  22d  day  of  the  same  month,  -ap- 
pellee filed  its  motion  and  causes  for  a  new 
trial,  which  motion  was  overruled  by  the 
court  on  the  6th  day  of  February,  1893,  60 
days'  time  given  to  prepare  and  file  bill  of 
exceptions,  and  an  appeal  granted  to  the 
general  term.  On  the  2l8t  day  of  March, 
1893,  appellee  filed  its  bills  of  exceptions. 
The  next  entry  in  the  cause  is  one  made  by 
the  court  in  general  term,  wherein  It  recites 
that  on  the  27th  day  of  June,  1893,  the  ap- 
pellant (the  appellee  here)  filed  an  abstract 
of  the  record,  and  its  "assignment  of  er- 
rors." The  contention  of  counsel  for  appel- 
lant is  that  inasmuch  as  more  than  140 
days  elapsed  from  the  time  the  appeal  was 
prayed  for  and  granted,  until  appellee  filed 
Its  assignment  of  errors  in  the  general  term,  * 
no  notice  of  such  appeal  having  been  serv- 
ed on  appellant  the  general  term  acquired 
no  Jurisdiction  over  her.  True,  if  the  conrt 
In  general  term  did  not  acquire  Jurisdiction 
over  the  person  of  the  appellant  Llda  New- 
man, the  Judgment  of  reversal  is  not  bind- 
ing against  ber,  and  the  Judgment  in  her 
favor  rendered  by  the  court  In  special  Isrm 
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must  stand.  It  mnst  be  conceded  that  the 
right  of  appeal  is  regulated  by  statute,  and 
that  all— not  merely  a  part— of  the  acts  des- 
ignated by  the  statute  to  be  done  must  be 
performed,  or  the  appeal  is  not  perfected. 
'The  right  to  an  appeal  Is  granted  upon  the 
condition  that  all  of  the  several  designated 
acts  shall  be  performed,  and  not  upon  the 
condition  that  any  number  of  the  entire 
series  of  acts  designated,  less  than  the  whole, 
shall  be  performed  by  the  party  asserting 
the  right"  ElUott,  App.  Proc.  S  128.  This 
court  Indulges  the  presumption  that  the 
Judgment  and  proceedings  of  the  court  be- 
low are  regular  and  correct,  and  a  party  ap- 
pealing therefrom  Is  required  to  present  a 
record  which  shows  affirmatively  that  such 
proceedings  and  judgment  are  wrong.  We 
deem  It  unnecessary  at  this  time  to  consid- 
er or  decide  Just  what  steps  the  statute  re- 
quires to  be  taken  by  a  complaining  party 
in  order  to  take  an  appeal  from  the  special 
to  the  general  term.  Suffice  it  to  say  that 
in  this  case  the  appellant's  contention  is 
simply  "that  the  court  in  general  term  had' 
no  Jurisdiction  of  the  person  of  the  appellant 
herein,"  and  the  record  of  the  court  in  gen- 
eral term  at  the  time  the  Judgment  of  re- 
versal was  entered  recites  that  the  "iwrties 
were  present,"  by  counsel,  and  that  the  ap- 
pellant objected  and  excepted  to  the  ruling 
and  Judgment  of  the  court  The  statement 
that  the  parties  were  present  by  counsel,  is 
in  no  manner  limited,  and  applies  to  both 
the  appellant  and  appellee,  especially  when 
coupled  with  the  fact  that  appellant  object- 
ed and  excepted  to  the  court's  rulings.  If 
the  appellant  appeared  In  general  term, 
such  appearance  gave  the  court  jurisdiction 
over  her  person.  The  policy  sued  on  is  not 
like  the  ordinary  life  policy,  but  is  effective 
and  enforceable  upon  certain  conditions,  or 
the  happening  of  certain  things.  Hence  it 
provided  that  the  appellee  would  pay  the 
appellant  $2,000  In  the  event  her  husband's 
death  resulted  directly  and  immediately 
from  "physical  bodily  Injury  inflicted  by  ex- 
ternal, violent  and  Accidental  means." 
There  would  t>e  no  liability,  under  the  terms 
of  the  policy,  unless  his  death  was  the  re- 
sult of  some 'physical,  bodily  Injury,  which 
was  inflicted,  not  only  by  external  and  vio- 
lent means,  but  was  also  accidentally  re- 
ceived. These  facts  are  necessary  to  create 
a  liability  under  the  policy  of  insurance,  and 
it,  is  necessary  that  appellant  allege  and 
prove  them  before  she  will  be  allowed  to  re- 
cover. Assuming,  without  deciding,  that  the 
facts  alleged  sufficiently  show  that  the  de- 
cedent's death  was  the  result  of  physical, 
bodily  injuries,  inflicted  by  external  and 
violent  means,  there  are  no  facts  alleged 
showing  that  they  were  Inflicted,  or,  at  least 
received  "accidentally."  An  injury  which  is 
the  result  of  an  accident  as  applied  in  the 
construction  of  insurance  policies,  is  defined 
to  be  the  result  of  some  violence,  casualty, 
or  vis  major  to  the  assured,  without  his  de- 


sign or  consent  or  voluntary  co-operation. 
7  Am.  Law  Rev.  688;  Insurance  Ck).  v.  Bur- 
roughs, 68  Pa.  St  43;  Mallory  v.  Insurance 
Co.,  47  N.  Y.  62;  Schneider  v.  Insurance 
Co.,  24  Wis.  28;  Barry  v.  Association.  23 
Fed.  712.  This  last  case  subsequently  came 
before  the  supreme  court  of  the  nniiud 
States,  when  it  defined  an  accident  as  "an 
event  happening  by  chance;  unexpectedly 
taking  place;  not  according  to  the  usual 
course  of  things;  or  not  as  expected."  As- 
sociation v.  Barry,  131  U.  S.  100,  9  Sup.  Ot 
756.  The  nndertaking  of  the  appellant  wafl 
to  Insure  the  decedent's  life  against  acci- 
dental injuries.  If  death  resulted  from  to- 
Juries  purposely  inflicted  by  the  decedent 
himself,  or  through  his  connivance,  they 
could  not  be  said  to  have  been  accidentally 
received.  It  devolved  upon  the  appellee, 
therefore,  to  allege  and  prove  that  his  death 
was  the  result  of  injuries  accidentally  re- 
ceived, and  for  the  want  of  such  facts  the 
complaint  is  insufficient  The  Judgment  of 
the  court  below  in  general  term  is  therefore 
dfllrmed. 


(14  Ind.  App.  ISl) 
COOPER  V.  FOBOEY  et  aL 

(Appellate  Court  of  Indiana.     Jan.  10,  1896.) 
Afpkal— Review— EviDESCB — ^Tbial— Verdict.  ; 

1.  Where  there  is  evidence  in  the  record' 
supporting  the  verdict  it  will  not  be  disturbed 
on  appeal. 

2.  A  failure  of  the  jury  to  find  on  an  issue 
is  equivalent,  the  evidence  being  conflicting,  to 
a  finding  against  the  party  on  whom  the  Dur- 
den  of  proof  rests. 

Apiwal  from  circuit  court,  Howard  county; 
Ik  J.  Kirkpatrick,  Judge. 

Action  by  William  Cooper  against  Andrew 
J.  Forgey  and  others.  There  was  a  Judgment 
for  plaintiff  against  part  of  the  defendants 
only,  and  he  appeals.    Affirmed. 

D.  A.  Wood  and  O.  N.  Pollard,  for  appel-' 
lant  Jos.  C.  Herron  and  F.  N.  Stratton,  for 
appellees. 

DAVIS,  J.  This  was  an  acticHi  Instituted 
by  the  appellant  against  Andrew  J.  Forgey, 
James  A.  Forgey,  William  W.  Harness,  Wil- 
liam L.  Salmons,  Lewis  W.  Harness,  and 
Thomas  J.  Harness.  It  is  alleged  in  the  com- 
plaint, in  substance,  that  in  1889  said  Andrew 
J.  Forgey,  James  A.  Forgey,  and  William  W. 
Harness  executed  to  the  appeUant  a  note  ba 
$300,  With  interest  and  attorney's  fees;  and 
that  afterwards,  in  1893,  said  Andrew  J. 
Forgey  conveyed  217  acres  of  land  to  said 
William  W.  Harness,  William  L.  Salmons, 
Thomas  J.  Harness,  and  Lewis  W.  Harness, 
in  consideration  of  an  agreement  by  them  to 
pay  said  Forgey's  debts,  including  the  note  in 
suit  Answers  were  filed  by  the  i4>pellee8, 
and,  on  issues  Joined,  there  was  a  trial  by  a 
Jury,  which  returned  a  special  verdict  on 
which  Judgment  was  rendered  in  favor  of 
appellant  against  said  Andrew  J.  Forgey, 
James  A.  Forgey,  and  William  W.  Hameaa 
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for  the  amount  due  on  tbfr  note,  with  Interest 
and  attorney's  fees,  and  In  favor  of  said 
WUUam  L.  Salmons,  Thomas  J.  Harness,  and 
Lewis  W.  Hamesa.  The  Jory  found,  among 
other  things,  that  the  only  consideration  for 
said  conveyance  of  the  real  estate  was  that 
the  real  estate  should  be  sold,  and  that,  from 
the  proceeds  of  sale,  appellant's  note  should 
be  paid.  There  was  no  finding  that  the 
grantees,  or  any  of  them,  agreed  to  pay  the 
note.  The  errors  assigned  are  that  the  court 
erred  In  overruling  appellant's  motion  for  a 
■lew  trial,  and  also  his  motion  for  a  venire  de 
novo. 

The  only  argnment  In  support  of  the  mo- 
tlon  for  a  new  trial  Is  that  the  verdict  of  the 
Jury  Is  not  sustained  by  the  evidence,  and  la 
contrary  to  the  evidence.  The  evidence  Is 
conflicting.  The  weight  ot  It  may  be  In  the 
appellant's  favor,  but,  as  there  Is  evidence 
in  the  record  supporting  the  verdict,  we  can- 
not disturb  the  decision  of  the  jury  on  this 
question.  In  support  of  the  motion  ■  for  a 
ventre  de  novo,  the  contention  is  that  the 
verdict  is  defective,  because  there  is  no  find- 
ing upon  the  issue  Joined  as  to  whether  the 
grantees  agreed  to  pay  the  note  in  suit  The 
question  sought  to  be  presented  in  this  case 
by  the  motion  for  a  venire  de  novo  is  more 
properly  presented  by  the  motion  for  a  new 
trial.  On  this  issue  the  burden  of  proof  was  on 
the  appellant.  In  view  of  the  conflict  In  the  evi- 
dence, the  failure  of  the  Jury  to  find  that  the 
agreement  alleged  was  made  was  equivalent 
to  a  finding  against  the  appellant.  The  alle- 
gation is  that  the  consideration  for  the  con- 
veyance was  an  agreement  by  the  grantees 
to  pay  the  grantor's  debts.  Including  the  note 
in  suit  The  finding  is  that  the  consideration 
toe  the  conveyance  was  an  agreement  that 
the  real  estate  should  be  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  his  debts, 
including  the  note  In  suit.  There  Is  no  find- 
ing that  the  reel  estate  has  been  sold.  We 
have  read  the  record  in  the  light  of  the  ar- 
gument of  counsel,  and  fail  to  find  any  error 
that  would  Justify  ua  in  reversing  the  Judg- 
ment of  the  trial  court.    Judgment  afllrmed. 


(14  Ind.  App.  118) 

WTMAN  T.  TURNER. 
(Appellate  Court  of  Indiana.     Jan.  9,  1896.) 

IMPOUKDIXO  ASIMALS— NOTlCa  TO  OwNEB  — SD»- 
HCIENCT— TUIAL— IksTRUCTIOKS. 

1.  Though  a  supervisor  impounds  ntock  run- 
ning at  large,  as  required  by  Rev.  Si.  1894.  J 
28S»,  if  he  fails  to  complj  strictly  with  section 
2834,  Kev.  St  1804  (sectiou  2040,  Kev.  St. 
1881),  wiiich  provides  for  immediate  written  no- 
tice to  the  owner  of  the  animnls  so  impounded, 
his  posBession  becomes  wrongful,  and  the  owner 
may  recover  his  property  without  any  pay- 
ment to  the  supervisor. 

2.  A  supervisor  gave  written  notice  to  O. 
that  he  had  impounded  animnls  believed  to 
belong  to  C.  The  property  in  fact  belonged  to 
Oi's  mother,  with  whom  he  lived,  and  whose 
"Vusiness  he  transacted.    Held,  that  the  notice 

wds  insufficient   under  Rev.  St  1894,  §  2834 
(Rev.  St  1881,  {  2640),  requiring  a  p^rion  im- 


pounding animals  running  at  large  to  nve  Im- 
mediate written  notice  to  "the  owner.' 

3.  The  fact  that  the  owner  of  animals  im- 
pounded appears  and  demands  bis  property  does 
not  waive  the  failure  of  the  taker  to  give  to 
such  owner  the  written  notice  rccjuired  by  Rev. 
St  1894,  i  2834  (Rev.  St  1881.  «  2R40). 

4.  Where  an  Instruction  undertakes  to  set 
forth  a  state  of  facts  upon  which  plaintiff  must 
necessarily  fail,  the  omission  of  one  essential  fea- 
ture is  fatal. 

Roes,  J.,  dissenting. 

Appeal  from  circuit  conrt,  Wasblngton 
county;   S.  B.  Voyles,  Judge. 

Action  by  Eliza  Wyman  against  Frank  H. 
Turner  to  recover  stock  impounded  by  de- 
fendant From  a  Judgment  for  defendant, 
plaintiff  appeals.   Seversed. 

Alspaugh  &  Lawler  and  Jas.  H.  Masterson, 
for  appellant  Elliott  &  Hostetter,  for  ap- 
pellee. 

GAVIN,  O.  3.  Appellant  sued  to  recover 
certain  hogs  which  she  alleged  were  unlaw- 
fully detained  from  her  by  appellee.  Ap- 
pellant's ownership  was  not  seriously  contro- 
verted, but  appellee,  who  was  a  road  super- 
visor, based  his  claim  to  bold  the  hogs  upon 
section  2838,  Rev.  St  1894.  and  preced- 
ing sections,  under  which  he  had  taken  them 
up  while  mnnlng  at  large.  By  said  section 
2838  it  is  made  the  duty  of  the  supervisors 
to  take  up  all  horses,  mules,  cattle,  sheep, 
goats,  or  swine  found  running  at  large  upon 
the  road,  commons,  or  unlnclosed  lands  with- 
in their  respective  districts,  which  are  not 
authorized  to  run  at  large  by  a  proper  order 
of  the  county  commissioners.  By  section 
2834,  Rev.  St  1894  (secUon  2640,  Rev.  St 
1881),  "the  person  taking  up  and  Impound- 
ing any  such  animal  shall  immediately  give 
notice  In  writing  to  the  owner  of  such  animal 
if  known  to  him."  Part  of  the  hogs  in  con- 
troversy were  seized  by  the  supervisor  on 
October  24th;  part  on  October  25th.  Upon 
the  evening  of  the  latter  day,  the  supervisor 
sent  to  Charles  Wyman  a  written  notice,  di> 
rected  to  blm,  notifying  him  that  said  Tur- 
ner had  taken  up  nine  hogs,  describing,  be- 
lieved to  belong  to  said  Charles  Wyman,  who 
was  thereby  called  upon  to  come  and  pay 
the  charges  and  reclaim  the  bogs.  On  Oc- 
tober 2(ith,  Charles  Wyman  went,  and  saw 
the  hogs,  and  told  appellee  they  were  bis 
mother's.  Several  days  after  this,  appel- 
lant sent  Charles  and  another  after  the  bogs, 
and  offered  some  pay,  but  not  the  statutory 
charges,  whereupon  appellee  refused  to  sur- 
render the  property.  There  is  evidence  that 
Charles  Wyman  looked  after  his  mother's 
business,  and  was  a  married  man,  living 
with  his  family  upon  his  mother's  farm, 
where  she  also  resided;  that  the  hogs  had 
been  kept  upon  appellant's  farm;  that  she 
had  no  knowledge  of  the  seizure  until  sev- 
eral days  thereafter,  when  she  learned  the 
fact  from  her  son  or  his  wife.  The  suf- 
ficiency of  this  notice  is  called  in  question. 

It  was  said  by  this  court  In  Forsjrtb  r. 
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Walch,  4  ma.  App.  182,  30  N.  B.  720.  that 
"the  taking  np  and  impounding  of  animals  is 
a  statutoi-y  proceeding,  eat  parte  In  Its  char- 
acter, and  a  strict  compliance  with  the  sub- 
stantial proTtslons  of  the  statute  is  necea- 
sai-y  to  the  validity  of  such  proceedings. 
A  person  who  relies  upon  the  statute  for  his 
authority  in  taking  possession  of  an  animal 
must  show  a  strict  compliance  with  the  stat- 
ute." In  that  case  a  poster  notice  was  held 
InsuSiclent,  because  It  failed  to  set  forth  that 
the  owner's  name  waa  unknown.  The  prin- 
ciple announced  in  that  case  is  supported  by 
an  unbroken  line  of  decisions  of  the  supreme 
and  appellate  courts.  James  v.  Fowler,  90 
Ind.  503;  Nafe  t.  Letter,  103  Ind.  138,  2  H. 
E3.  317;  Jones  ▼.  Clonser,  114  Ind.  387,  16  N. 
B.  797;  Haffner  v.  Barnard,  123  Ind.  429,  24 
N.  B.  152;  Frazler  V.  Goar,  1  Ind.  App.  38, 
27  N.  B.  442.  In  Jamea  y.  Fowler.  90  Ind. 
663,  it  was  said  tliat  the  "appellees,  as  the 
owners  of  the  hogs,  were  entitled  to  their 
possession,  unless  the  appellant  (who  had 
lawfully  taken  op  the  hogs  as  trespassing 
estrays)  could  st.ow  that,  by  a  strict  and  con- 
tinuons  compliance  with  the  requirements  of 
the  statute,  he  had  not  only  acquired,  but  at 
the  commencement  of  this  suit  stiU  retained, 
an  existing  right  to  their  possession  as  es- 
trays." In  Burton  v.  Calaway,  20  Ind.  469, 
there  being  a  replevin  suit  by  the  owner  with- 
out bond.  It  was  held  that  the  taker-up  should 
have  proceeded  to  advertise  and  s^l  the  an- 
imal at  public  sale,  as  required  by  law;  that 
the  pendency  of  the  suit  did  not  absolve  him 
from  the  duty  of  following  the  statutory 
course;  and  that  the  failure  to  so  do,  and 
his  selling  the  animal  at  private  sale,  pend- 
ing the  suit,  made  him  a  trespasser  ab  Initio. 
In  Nafe  v.  Leiter,  108  Ind.  138,  2  N.  B.  317, 
the  court  decides  that  hogs  tre8i>aBsing  and 
running  at  large  in  a  partially  inclosed  field 
are  not  running  at  large  upon  unlnclosed 
lands,  within  the  purview  of  the  statute. 
Rev.  St.  1894,  i  2833  (Rev.  St  1881,  i  2639). 
In  Jones  v.  Clouser,  114  Ind.  387,  16  N.  E. 
707,  the  court,  by  Elliott,  J.,  held  that  where 
one  took  up  trespassing  cattle,  and  refused 
to  deliver  them,  except  upon  payment  of  a 
Sum  to  which  he  was  not  by  law  entitled,  he 
could  not  afterwards,  when  sued  in  replevin, 
Justify  their  detention  upon  some  other 
ground,  the  learned  Judge  saying  In  conclu- 
sion: "The  person  who  seizes  domestic  an- 
imals under  statutes  such  as  that  under  con- 
sideration Is  bound  to  strictly  conform  to  the 
law,  and  can  only  detain  them  for  causes  pro- 
vided by  statute."  In  HafCner  v.  Barnard, 
123  Ind.  429,  24  N.  B.  152,  notice  Was  given 
under  sections  0554,  6506,  Rev.  St  1804,  being 
sections  4838,  48^0,  Rev.  St.  1881,  the  latter 
of  which  specifies  that  the  notice  should  con- 
tain a  statement  of  the  trespass  Und  the 
amount  of  damages.  It  was  held  not  to  be 
good,  because  it  failed  to  contain  these  facts. 
It  is  also  there  said:  "Laws  of  this  character 
are  construed  strictly  against  the  party  claim- 
ing the  benefit  thereof,  and  he  must  ftdlow 


Ihebr  provisions  closdy,  or  lose  all  benefit 
therefrom."  The  court  therefore  held  the 
person  taking  up  liable  to  replevin,  even  with- 
out demand;  his  possession  being  wrongful 
in  the  absence  of  a  compliance  with  the  stat- 
ute. In  Frazler  v.  Goar,  1  Ind.  App.  38,  27 
N.  B.  442,  -an  answer  Justifying,  under  sec- 
tion 2833,  Rev.  St  1894  (section  2630,  Rev.  St 
1881),  was  held  bad,  because  it  failed  to  show 
that  the  defendant  was  a  resident  of  the 
township  when  he  took  up  the  animal,  al- 
though it  did  aver  he  was  such  resident  at 
the  time  he  filed  the  answer,  34  days  later. 
Other  cases  declare  that  animals  which  mere- 
ly escape  from  their  owners,  and  are  prompt- 
ly pursued,  cannot  be  regarded  as  running  at 
large,  within  the  meaning  of  the'  statutei 
Jones  V.  Clouser,  supra;.  McBride  v.  Hlcklln, 
124  Ind.  490,  24  N.  B.  755;  Wolf  V.  Nichol- 
son, 1  Ind.  App.  222,  27  N.  B.  505;  Railroad 
Co.  V.  Fenn,  3  Ind.  App.  250,  29  N.  B.  790. 

The  principle  ot  strict  compliance  enjoined 
and  established  by  these  repeated  decledons 
compels  us  to  refuse  to  accede  to  appellee's 
proposition  that  this  notice  was  good '  be- 
cause directed  to  and  served  on  one  who  was 
appellant's  agent  but  not  directed  to  him  as 
such  agent.  Were  It  only  requisite  that 
knowledge  should  be  brought  home  to  appel- 
lant, as  in  the  commercial  transactions  refer- 
red to  by  some  of  the  authorities  cited  by  ap- 
pellee, the  position  might  be  wdl  founded; 
but  here  one  claims  a  penalty  by  virtue  of  the 
statute,  In  order  to  maintain  his  right  there- 
to, substantial  compliance  with  the  statute 
is  requisite.  It  appearing  that  he  billed  to 
make  this  compliance,  his  alleged  right  falls 
to  the  ground.  In  the  Haffner  v.  Barnard 
case  it  Is  plain  the  owner  had  knowledge  thai 
his  hogs  had  been  taken  up,  and  were  In  the 
possession  of  the  taker-up;  yet  the  court  held 
the  owner  entitled  to  recover,  because  the  no- 
tice was  not  such  as  was  called  for  by  the 
statute.  The  owner's  appearance  and  de- 
mand for  the  hogs  could  not  opei^te  as  a 
waiver  of  appellee's  failure  to  conform  bis 
conduct  to  the  statute.  It  is  that  very  failure 
which  makes  him  a  wrongdoer,- and  Justifies 
the  demand.  The  case  differs  from  Wilbelm 
V.  Scott  (Ind.  App.)  40  N.  B.  537,  in  the  very 
vital  feature  that  there  it  did  not  appear  that 
the  officer  had  failed  to  follow  the  statute, 
while  here  it  does.  Some  distinction  Is  claimed 
between  an  officer  and  an  individual  as  to  the 
obligation  resting  upon  them  to  comply  with 
the  provisions  of  the  law.  No  authority  has 
been  cited  to  sustain  this  position,  hor  can 
we  approve  it  In  each  Instance  the  original 
possession  is  taken  in  accoijlance  with  the 
law,  but,  to  make  Its  continuance  lawful,  thd 
law  must  be  followed. 

The  eighth  Instruction  given  by  the  court 
reads  as  follows:  "If  you  determine  froni 
the  evidence  that  Mrs.  Wyman's  hogs  were 
running  at  large  when  Turner  took  them  Into 
his  possession,  and  if  you  further  find  that  b« 
was  not  tendered  enough  money,  under  the 
role  Of  law  stated  In  these  Instructions,  plaln^ 
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tiff  cannot  itecover  In  tbls  caB&"  Tbla  In- 
struction cannot  be  sustained,  because  it 
wholly  falls  to  deTolve  upon  the  appellee  any 
obligation  to  give  the  notice,  and  take  the 
other  steps  required  by  law,  without  which 
he  could  not  retain  the  stock.  While  all  the 
authorities  cited  are  more  or  less  applicable 
to  this  point,  Nafe  t.  Leiter,  supra,  meets  tbe 
proposition  directly.  The  instruction  under- 
takes to  set  forth  a  state  of  facts  upon  which 
appellant  must  necessarily  fail.  In  so  doing, 
the  omission  of  one  or  more  essential  fea- 
tures is  fatal.  School  Tp.  t.  Shera,  8  Ind. 
App.  330,  35  N.  B.  842;  Bridge  C3o.  y.  Bast- 
man,  7  Ind.  App.  514,  34  N.  E.  835. 

Judgment  reversed,   with  instmctlona  to 
grant  a  new  trial. 

BOSS,  J.  (dissenting).  The  majority  opln- 
'lon  proceeds  upon  the  theory  that  while  the 
appellee,  as  road  superylsor,  rightfully  took 
up  and  impounded  appellant's  hogs,  having 
failed  to  comply  with  the  provisions  of  the 
statute,  which  would  authorize  him  to  sell 
them  to  pay  his  charges  for  their  impound- 
ing, he  ,was  therefore  a  trespasser  ab  initio, 
and  that  appellant  was  entitled  to  recover 
the  possession  of  her  hogs  without  paying 
or  offering  to  pay  the  charges  to  which  ap- 
pellee was  lawfully  entitled,  under  the  stat- 
ute, for  their  taldng  up.  All  of  the  cases 
cited  in  the  prevailing  opinion,  except  that 
of  Wllhelm  v.  Scott  (Ind.  App.)  40  N.  E.  537, 
are  cases  arising  under  section  2638,  Rev.  St. 
.1881  (secUon  2833,  Burns'  Rev.  St  1894),  and 
not  under  section  442,  Elliott's  Supp.  (sec- 
tion 2838,  Burns'  Rev.  St  1894).  Under  the 
former  section  permission  is  granted  to  "any 
person  t>eing  a  resident  of  the  township 
where  the  animals  are  found  running  at 
large  to  take  them  up  and  impound  them." 
This  section  of  the  statute  merely  grants  a 
permissive  right  while  under  section  442  the 
duty  is  imposed  upon  the  road  supervisor 
to  impound  all  stock  found  running  at  large 
in  his  district:  and,  if  he  "shall  fall  to  per- 
form such  duty,  he  shall  be  fined  not  less 
than  one  nor  more  than  five  dollars  for  each 
and  every  offense."  Under  this  section  of 
the  statute,  the  supervisor  has  no  option  in 
the  matter.  It  is  made  a  duty,  and,  for  a 
failure  in  the  performance  of  that  duty,  he 
shall  be  fined.  It  is  for  this  reason  that  I 
am  unable  to  see  how  he  can  be  said  to  be 
a  trespasser  ab  initio.  I  take  it  that  the 
majority  must  concede  that  appellant's  right 
to  recover  must  depend  upon  holding  that 
appellee's  possession  of  the  hogs  was  wrong- 
ful, for,  if  his  possession  was  rightful,  ap- 
pellant must  fall,  this  being  merely  a  posses- 
sory action.  It  should  be  borne  in  mind 
that  the  appellee  was  not  seeking  to  sell  ap- 
pellant's hogs,  under  sections  2640-2643,  Rev. 
St  1881  (sections  2834-2837,  Burns'  Rev.  St 
1894),  which  provide  for  the  manner  of  sell- 
ing stock  impounded  to  pay  the  expenses 
incurred  in  the  taking  up,  impounding,  and 
taking  care  of  the  same;  but  he  was  simply 


holding  the  stock,  and  keeping  it  off  the 
highways  and  unindoaed  lands  of  his  dis- 
trict, as  the  statute  made  it  his  duty  to  do. 
Section  2642,  Rev.  St.  1S81  (section  2836,  Rev. 
St  1894),  provides  that  the  person  taking  up 
any  animal  running  at  large  shall  receive 
therefor  from  the  owner  the  sum  of  three 
dollars,  upon  the  payment  of  which  be  shall 
deliver  the  animal  so  taken  up  to  such  own- 
er. If  the  appellee  was  entitled  to  this 
charge  for  the  taking  np,— and  the  majority 
opinion  apparently  concedes  that  be  was,— 
then  the  appellant  had  no  right  to  the  pos- 
session of  the  hogs  until  she  had  paid  or 
tendered  these  charges  to  appellee.  As  to 
whether  appellee  could  hold  the  hogs  with- 
out giving  the  notice  and  taking  the  other 
steps  required  by  the  statute,  until  appel- 
lant had  paid  or  tendered  the  additional  cost 
of  taking  care  of  them,  etc.,  incurred  after 
the  expiration  of  the  time  designated  for 
giving  such  notice  and  taking  such  other 
steps  as  provided  by  the  statute,  I  deem  it 
unnecessary  to  decide  at  this  time.  I  am 
satisfied  in  saying  in  this  case  that  the  ap- 
pellee was  rightfully  in  possession  of  the . 
hogs,  because  the  law  forced  such  possession ' 
upon  him,  and  imposed  upon  him  the  duty 
of  holding  such  possession,  and  not  permit- 
ting them  to  again  run  at  large,  the  same  as 
It  Imposed  upon  him  the  duty  of  impound- 
ing them  in  the  first  instance.  If  my  con- 
struction of  appellee's  rights  and  duties  un- 
der section  442,  Elliott's  Supp.  (section  2838, 
Rev.  St.  1894),  is  not  correct  we  have  a 
law  compelling  an  officer  to  impound  ani- 
mals found  running  at  large,  and  at  the  same 
time  making  him  liable  in  a  civil  action  for 
the  performance  of  that  duty.  That  may  be 
the  law,  but,  if  It  Is,  I  cannot  approve  It 


CU  Ind.  App.  SO 
BILBY  ».  ELLIOTT  et  aL 
(Appellate  Court  of  Indiana.     Jan.  7,  1890.) 
Bill  of  Ezcbptioxs— Rbcord. 
A  bill  of  exceptions  containing  the  evi- 
dence, which  was  not  taken  under  tne  official 
reporter  act,  can  be  made  a  part  of  the  record, 
under  Rev.  St  1894,  {  638  (Rev.   St  1881,1 
jied 


J,  only  by  beiuK  copied  therein  by  the  clerk, 
and  certified  to  as  oeing  a  copy  thereof. 

Appeal  from  circuit  court  Fayette  county; 
F.  S.  Swift  Judge. 

Action  by  Francis  M.  Bllby  against  Jesse 
P.  Elliott  and  others  to  recover  for  wheat 
sold  and  in  storage.  Defendants  had  judg- 
ment, and  plaintiff  appeals.    Affirmed. 

Florea  &  Broaddus,  for  appellant  McKee, 
Little  &  Frost  'or  appellees. 

ROSS,  J.  The  appellant  filed  his  complaint 
in  two  paragraphs  against  the  appellees,  as 
partners,  to  recover  for  wbeat  sold  and  de- 
livered by  him  to  them,  and  to  recover  the 
value  of  wheat  stored  with  them,  which  he 
alleges  they  refused  to  deliver  up  to  him  on 
demand  therefor.    Upon  a  trial  to  Jury,  a  ver- 
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diet  waa  retnmed  In  favor  of  fhe  appellees, 
and  the  court,  after  overruling  a  motion  for 
a  new  trial  interposed  by  appellant,  rendered. 
Judgment  on  the  verdict.  The  only  gpecifl- 
cation  of  error  assigned  questions  the  cor- 
rectness of  the  court's  ruling  in  overruling 
the  motion  for  a  new  trial.  All  of  the  ques- 
tions which  arise  under  the  specification  of 
error  assigned  require  a  consideration  of  the 
evidence  given  on  the  trial  of  the  cause,  and 
we  are  confronted  with  the  contention  of  ap- 
pellees that  the  evidence  is  not  properly  In 
the  record,  hence  cannot  be  considered.  The 
transcript  filed  In  this  cause  Is  cartified  to  by 
the  clerk  of  the  conrt  below  as  containing  a 
"true,  full,  and  complete  transcript  of  all  the 
record  entries  made,  as  well  as  the  pleadings 
filed,"  In  the  cause,  "as  the  same  appears  on 
record  or  on  file"  in  his  office.  Preceding  this 
certificate  is  what  purports  to  be  a  bill  of  ex- 
ceptions containing  the  evidence  given  on 
the  trial,  the  instructions  given  by  the  conrt 
to  the  Jury,  and  certain  instructions  tendered 
by  appellant  and  refused  by  the  court 
Shortly  after  the  filing  of  the  transcript  with 
the  derk  of  this  court,  the  appellees  applied 
for  a  writ  of  certiorari  to  require  the  clerk 
of  the  court  below  to  certify  to  this  court  the 
original  bill  of  exceptions  filed  in  the  cause. 
In  support  of,  and  in  opposition  to,  this  mo- 
tion, several  affidavits  were  filed,  from  which 
it  apjteare  that  one-  Josle  B.  McKee  took 
down  in  shorthand  the  evidence  Introduced 
on  the  trial,  and  that  she  transcribed  such 
evidence  into  longhand,  which  appellant's 
counsel  embodied  In  a  bill  of  exceptions, 
which  was  signed  by  the  conrt  within  the 
time  allowed  for  the  filing  thereof.  No  oth- 
er bill  of  exceptions,  containing  or  purport- 
ing to  contain  the  evidence,  was  ever  filed. 
It  also  appears  that  the  longhand  manu- 
script Inserted  in  the  transcript  is  the  orig- 
inal longhand  manuscript  furnished  by  said 
Josle  B.  McKee,  which  was  embodied  In  the 
bill  of  exceptions  when  signed.  It  nowhere 
api)ears  in  the  record  that  Josle  B.  McKee 
was  the  official  stenographer  of  the  court,  or 
that  as  such  she  took  down  the  evidence  In- 
troduced on  the  trial  of  the  cause.  Neither 
does  it  appear  that  such  longhand  manu- 
script of  the  evidence  was  ever  filed  with  the 
clerk,  as  provided  by  section  1410,  Rev.  St. 
1881  (section  1476,  Rev.  St  1894),  nor  does 
the  clerk  certify  that  the  evidence  Inserted 
in  the  transcript  is  the  original  longhand 
manuscript  Counsel  for  appellant  however, 
say  that  in  this  case  "there  was  no  official 
reporter,  and  consequently  no  attempt  to  get 
the  evidence  In  the  record  under  the  official 
reporter  act."  When  the  evidence  is  made  a 
part  of -the  record,  under  section  626,  Rev. 
St  1881  (section  638,  Rev.  St  1804),  the  clerk 
cannot  make  such  bill  properly  a  part  of  the 
transcript  on  appeai  simply  by  inserting  the 
original  bill  in  the  transcript;  but  it  can  be 
made  a  part  of  such  transcript,  so  as  to  pre- 
sent any  question  arising  thereon  for  consid- 
eration, only  by  being  copied  by  the  clerk 


therein,  and  certified  to  as  being  a  copy  there- 
'.if.  When  the  original  bill,  filed  under  sec- 
tion 626,  Rev.  St  1881  (section  638,  Rev.  St 
1894),  is  certified  to  this  court,  it  cannot  be 
considered.  Glsh  v.  Gisb,  7  Ind.  App.  104, 
84  N.  E.  305.    Judgment  affirmed. 


(14  Ind.  Aiip.  116) 
WESTERN  UNION  TEL.  00.  v.  GAIN. 
(Appellate  Court  of  Indiana.    Jan.  9,  1896.) 
TEi,EaHAPH   Companies  —  Delay   im   DELiTssiNa 

MbSSAOES— BcPflCIEKCT  OF  COM- 
PLAINT— Damaobs. 

1.  Under  Rev.  St  1884,  {  661S,  making  tel- 
egraph companies  liable  for  special  damages 
caused  by  neglifience  in  transnutting  messages, 
a  complaint  which  alleges  that,  by  defendant's 
negligence  in  failing  to  promptly  deliver  a  mes- 
sage summoning  plaintiff  to  the  bedside  of  his 
sick  brother,  plaintiff  was  prevented  from  be- 
ing present  at  his  brother's  barial,  whereliy  he 
suffered  great  mental  anguish,  eta,  states  a 
canse  of  action. 

2.  In  an  action  against  a  telegraph  com- 
pany for  failure  to  deliver  a  message,  whereby 
plaintiff  was  prevented  from  being  present  at 
his  brother's  burial,  the  jury  found  that  plain- 
tiff had  suffered  $226  damages  on  account  of 
mental  anguish,  and  that  he  ezi>ended  on  a 
trip  to  the  place  where  his  brother  died,  "the 
sum  of  $75,  to  his  great  damage  in  the  sum  of 
$100,"  and  assessed  the  entire  damages  at  $400. 
Held  that,  th««  being  nothing  to  show  what 
the  sum  of  $100  was  for,  the  verdict  waa  ex- 
cessive, at  least  to  that  amount. 

3.. A  complaint  which  alleges  that,  by  de- 
fendant's negligent  failure  to  deliver  to  plain- 
tiff a  message  summoning  him  to  the  bedside 
of  a  sick  brother,  plaintiff  did  not  start  till  too 
late  to  be  present  at  his  brother's  burial,  does 
not  show  that  defendant's  negligence  was  the 
cause  of  the  plaintiff's  taking  the  Jonrney,  and 
thereby  incurring  expenses. 

Appeal  from  circuit  court  Scott  comity; 
WilUard  New,  Judge. 

Action  by  Oeorge  V.  Cain  against  the  West- 
em  Union  Telegraph  Company  to  recover 
damages  for  defendant's  negligence  in  trans- 
mitting a  telegram  to  plaintiff.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

C.  li.  &  H.  E.  Jewett  and  Butler,  Snow  A 
Butler,  for  appellant  Lawrence  &  Bundy, 
for  appellee. 

DAVIS,  J.  This  action  is  based  on  section 
6513,  Rev.  St  1894.1  The  allegations  of  the 
complaint  in  substance,  so  far  as  necessary 
for  the  consideration  of  the  questions  which 
we  are  required  to  determine,  are:  That  on 
April  29,  1894,  the  appellee  was  a  resident  of 
Scottsburg,Ind.,at  which  iK>int  the  appellant 
maintained  a  telegraph  office.  That  on  said 
day  one  Joseph  L.  Cain,  a  brother  of  the  ap- 
pellee, was  temporarily  residing  at  Clearwa- 
ter, Fla.,  with  one  H(dley;  said  Joseph  L. 
Cain  being  In  poor  health,  and  having  gone 
to   Florida   In  the   hope  of  regaining   his 

1  Rev.  St  1894,  {  6518,  provides  that  tel- 
egraph companies  shall  be  liable  for  special  dam- 
ages occasioned  by  the  negligence  of  their  serv- 
ants in  receiving,  transmitting,  or  delivering 
dispatches. ' 
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strength.  Tliat  on  said  day  said  HoUey  sent 
a  message  to  the  appellee,  wblcb,  omitting 
date,  address,  and  signature,  reads  as  fol- 
lows; "Your  brother,  Joseph  L.  Cain,  took 
severe  hemorrhage  six  this  morning  Come 
at  once."  That  the  message  was  received  by 
the  appellant  at  its  office  In  Scottsburg  be- 
tween 10  and  11  o'clock  on  said  day.  That 
the  appellant,  knowing  that  the  appellee  was 
a  resident. of  said  town  of  Scottsburg,  and 
being  apprised  of  the  necessity  for  prompt 
delivery  of  said  message  by  reason  of  Its  con- 
tents, negligently  failed  to  deliver  the  same 
to  the  appellee  until  May  2,  1894.  That  if 
said  message  had  been  delivered  promptly 
upon  Its  arV'lval  at  Scottsburg  to  the  appel- 
lee, he  would  have  started  Immediately  for 
Clearwater,  Fla.,  and  would  have  been  there 
by  Tuesday  evening,  May  1st  That  his 
brother  died  on  the  evening  of  April  30,  ISW. 
That  by  reason  of  the  failure  to  deliver  the 
telegram  he  was  prevented  from  seeing  his 
brother  before  his  burial,  and  was  unable  to 
see  to  the  proper  burial  of  his  brother,  where- 
by he  suffered  great  mental  anguish,  etc. 
There  are  other  averments  to.  the  effect  that 
be  started  to  Florida  on  May  4th,  and  that 
when  he  arrived  there  be  found  his  brother 
burled,  and  that  In  making  the  trip  he  was 
at  an  expense  of  $125,  and  that  he  will  be  at 
a  farther  expense  of  $500  In  having  the  body 
of  bis  brother  exhumed  and  shipped  home, 
etc.  Appellant's  demurrer  to  the  complaint 
was  overruled.  On  Issue  Joined  there  was  a 
trial  by  a  jury,  which  returned  a  special  ver- 
dict, finding  the  facts  substantially  as  alleged 
In  the  complaint,  and  that,  on  account  of  his 
mental  anguish,  he  has  sustained  damages 
In  the  sum  of  $225,  and  that  he  "expended  on 
said  trip  the  sum  of  $75,  to  his  grreat  damage 
in  the  sum  of  $100";  and  the  Jury  assessed 
his  damages  at  $400  in  the  event  he  was  en- 
titled to  recover.  The  appellant's  motion  for 
a  new  trial,  In  which  one  of  the  causes  as- 
signed Is  that  the  damages  assessed  by  the 
Jury  are  excessive,  was  overruled.  Other 
questions  are  presented  by  the  record  and  as- 
signment of  errors. 

The  complaint,  so  far  as  any  objection 
thereto  has  been  discussed,  is,  In  our  opinion, 
sufficient  Telegraph  Co.  v.  Newhouse,  6  Ind. 
App.  422,  83  N.  B.  800;  Telegraph  Co.  v. 
Fenton,  62  Ind.  1;  Telegraph  Co.  t.  McKlb- 
ben,  114  Ind.  611,  14  N.  E.  894;  Reese  v. 
Telegraph  Co.,  123  Ind.  294,  24  N.  B.  163; 
Telegraph  Co.  v.  Eskridge,  7  Ind.  App.  208, 
33  N.  B.  238;  Telegraph  Co.  v.  Stratemeier, 
6  Ind.  App.  126,  32  N.  B.  871;  Telegraph  Co. 
v.  Cline,  8  Ind.  App.  864.  85  N.  B.  564;  Tele- 
graph Co.  V.  Moore  (Ind.  App.)  3S  N.  B.  874. 
The  damages  are  excessive.  Assuming  that 
appellee  was  entitled  to  recover  $225  on  ac- 
count of  mental  anguish  and  $75  for  ex- 
penses, there  Is  no  basis  for  the  remaining 
$100.  We  cannot  see  how  the  expenditure 
of  $76  was  to  bis  damage  In  the  additional 
sura  of  $100.  In  other  words,  it  Is  not  ap- 
parent to  ua  how  the  expenditure  of  $76  dam- 


aged him  to  the  extant  of  |175w  Farthciv 
more,  we  are  not  advised  on  what  theory  he 
was  entitled  to  recover  anything  on  acooont 
of  his  trip  to  Florida.  It  Is  clear  from  the 
averments  of  the  complaint  that  the  negli- 
gence of  appellant  In  the  failure  to  deliver 
the  message  did  not  cause  him  to  make  the 
trip  to  Florida.  The  theory  of  the  complaint 
was  that.  If  the  message  had  been  promptly 
delivered,  be  would  have  made  the  trip  at 
once,  and  in  time  to  have  been  present  at  the 
burial  of  his  brother.  As  a  new  trial  wiU 
have  to  be  granted  for  the  reasons  stated  It 
Is  not  necessary  to  consider  the  sufficiency 
of  the  evidence,  but  we  observe,  from  read- 
ing the  record,  the  evidence  disidoses  that  If 
the  message  had  been  promptly  delivered  at 
his  office  or  hotel  on  Sunday,  appellee  would 
not  have  received  It  in  time  to  have  enabled 
him  to  reach  Florida  before  the  burial  of  his 
brother.  Judgment  reversed,  with  instruc- 
tions to  sustain  app^lant's  motion  for  a  new 
trial. 


(14  Ind.  Ajip.  UO 

SHIRK  T.  WABASH  R.  CO. 

(Appellate  Court  of  Indiana.    Jan.  10,  1896.) 

SreoiAt  Verdict  —  CoKTBiBnTOHT  JTitoLioKsoE  — 

8PE»  or  TbaIS— EVIDBNCB  ov  Nsgliobscb — 

Kailboad  Caossiira — Pbesoxai.  Injdbibs. 

1.  In  an  action  for  peraonal  Iinaries,  the 
question  whether,  under  the  facts  found  in  a 
epecial  verdict,  T)laintiff  was  In  the  exercise  of 
due  diligence,  is  for  the  court. 

2.  Evidence  that  a  train  was  being  ran 
through  a  city  at  a  rate'  of  speed  prohibited 
by  ordinance  shows  neeligence. 

3.  In  nn  action  against  a.  railroad  company 
.for  injuries  to  a  12  year  old  child  at  a  public 

crossing,  it  appears  that  the  train  was  being 
run  at  a  negligent  rate  of  speed,  but  that  the 
bell  was  rung  and  whittle  blown  as  it  ap- 
proached the  crossing;  that  plaintiff,  when 
within  five  feet  of  the  traclt,  could  have  seen  the 
train  approaching.  Beld,  that  the  plaintiff 
was  guilty  of  contributory  negligence. 

Appeal  from  circuit  court,  Huntington  coun- 
ty;  J.  W.  Adair.  Special  Judge. 

Action  by  Mary  J.  Shirk,  a  minor,  by  her 
next  firiend,  against  the  Wabash  Railroad 
Company,  for  personal  injuries.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Branyan,  France  &  Branyan  and  0.  W. 
Watkins,  for  appellant  Stuart  Bros.  &  Ham- 
mond, for  appellee. 

ROSS,  Jk  The  appellant,  Maiy  J.  Shirk,  a. 
minor,  by  her  next  friend,  William  H.  Shirk, 
brought  this  action  to  recover  damages  for 
personal  Injuries  received,  the  result  of  being 
struck  by  one  of  apiiellee's  trains  at  a  point 
in  the  city  of  Huntington  where  a  street  of 
said  city  crosses  appellee's  railroad  tracic 
The  question  presented  on  this  appeal  is  this: 
Do  the  facts  found  entitle  appellant  to  a- 
Judgment?  The  substance  of  the  facts  found 
by  the  Jury  in  their  special  verdict  may  be- 
suiumarized  as  follows:    Tliat  Goadlt  street,. 
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In  tbe  dty  of  Hontliigton,  where  the  accident 
oocurred.  nma  nearly  north  and  south.  Ap- 
pellee has  three  railroad  tracks,  running  east 
and  west,  crosslog  Condit  street;  the  center 
l)elng  the  main  track,  and  the  other  two 
being  Bide  trades.  Tlie  south  side  tradt  was 
7  feet,  and  the  north  side  track  8  feet  and  3 
Inches^  from  the  main  track.  These  tracks 
are  the  same  distance  aitart  for  several  hun- 
dred feet  east,  and  for  a  quarter  of  a  mile 
west,  of  Condit  street.  Over  these  distances 
they  are  substantially  on  a  level  grade. 
There  are  no  buildings,  trees,  or  other  ob- 
BtractionB.  when  there  are  no  trains  on  the 
side  tracks,  that  Interfere  with  the  view  of 
trains  approaching  Condit  street,  either  from 
the  west  or  the  east,  for  several  hundred  feet 
from  Condit  street  The  Chicago  &  Brie 
Bailroad  has  also  two  side  tracks,  8  feet 
apart,  crossing  Condit  street,  and  running 
east  and  west,  parallel  with  app^ee's  tracks. 
The  south  track  of  said  side  track  is  43  feet 
north  of  appellee's  north -side  track.  The 
grade  of  Condit  street  at  the  crossing,  and 
for  amne  distance  north,  is  on  a  level  with 
the  railroad  tracks,  but  south  of  the  tracks  it 
is  about  18  inches  below  the  grade  of  the 
railroad  tracks.  On  March  1,  1883,  a  freight 
train  of  appellee,  consisting  of  38  cars  and 
an  engine,— 5  ot  the  cars  being  bos  cars,- 
gotng  to  the  west,  ran  in  on  its  south  tnu^ 
and  stopped  west  of  Condit  street.  The  en- 
gine and  the  5  box  cars  were  detached  from 
tbe  front  of  the  train,  and  were  run  upon  ap- 
pellee's center  or  main  track.  The  remainder 
of  the  train  was  left  standing  on  the  south 
side  track,  west  of  Condit  street  On  account 
of  the  cars  left  standing  on  appellee's  south 
side  track,  a  person  apprsMCbing  on  Condit 
street  from  the  south  "could  not  see  trains 
approaching  from  the  west  on  the  main  track 
for  one  thousand  feet."  While  the  train  was 
standing  on  appellee's  south  side  track,  west 
of  Condit  street,  the  appellant  returning 
home  from  school,  and  going  north  on  the 
west  side  of  Condit  street  passed  over  the 
south  side  track,  at  the  rear  end  of  said  train; 
and  while  attempting  to  cross  the  main  track, 
just  as  she  stepped  on  the  south  rail  thereof, 
she  was  struck  by  an  engine  and  box  car 
approaching'  rapidly  from  the  west,  and 
thrown  in  the  air  a  distance  of  about  20  feet. 
She  was  lifted  up  and  carried  in  an  uncon- 
scious condition  to  her  home.  On  account  of 
the  cars  standing  on  tbe  south  track,  she 
•could  not  see  a  train  approaching  on  the  main 
track  from  the  west  until  she  was  within  5 
feet  of  the  main  track.  That.  Just  before 
stepping  over  tbe  south  rail  of  the  south  side 
track,  "she  stopped  to  look  and  listen,  and 
did  look  and  listen,  at  said  time  and  place, 
and  saw  and  heard  no  train  approaching." 
That  the  engine  and  box  car  were  approach- 
ing rapidly  from  the  west.  That  they  "were 
being  so  run  towards  said  street  crossing  at  a 
great  unusual,  and  unlawful  rate  ot  speed, 
to  wit,  at  twenty  miles  an  hoar,  and  that  in 
npproacbing  said  Condit  street  the  bell  on 
v.42M.E.no.9 — 42 


said  engine  was  rung  and  the  whistle  sound- 
ed." That  "the  engineer  and  fireman  were 
at  their  proper  places  on  said  engine, .  and 
two  brakemen  were  on  top  of  said  box  car. 
One  of  them  was  standing  on  the  east  end  of 
said  Imx  car,  facing  east.  Said  brakeman 
looking  to  the  east  on  said  box  car  w«is  the 
only  one  on  said  engine  or  box  car  who  saw 
the  plaintiff .  before  she  was  struck,  and 
plaintiff  could  not  be  seen  by  any  of  the  men 
on  said  car  or  engine,  after  she  came  in  view 
in  crossing  said  south  track,  in  time  to  stop 
w  check  the  speed  of  said  engine  or  box  car, 
so  as  to  avoid  said  accident"  That  at  tbe 
school  which  appellant  was  attending  there 
were  300  pupils,  from  6  to  14  yeara  of  age, 
and  that  a  large  number  of  them  crossed  the 
railroad  tracks  at  Condit  street  in  going  to 
and  returning  from  school.  That  the  street 
was  a  public  crossing,  extensively  used  by 
the  public.  That  the  appellee  did  a  large 
amount  cC  switching  and  running  of  trains 
on  its  tracks  at  that  place,  and  had  placed  no 
flagman  or  person  at  said  crossing,  and  took 
no  iirecautlon  to  warn  said  school  -  children 
and  others  of  danger  that  might  ensue  from 
the  runnliig  of  trains  over  said  crossing. 
That  "at  the  time  of  the  Injury  to  tills  plain- 
tiff, there  was  in  tone  in  the  city  of  Hun* 
tington  a  city  ordinance  forbidding  can  to 
run  on  said  railroad  in  said  city  limits  at  a 
greater  speed .  than  twelve  miles  per  hour. 
That  said  ordinance  liad  been  in  force  for  a 
long  time  prior  to  said  injury,  to  wit.  14 
yeara."  It  is  also  found  that  appellant  is  a 
minor  under  the  age  of  13  yeara;  tliat  at  the 
time  of  the  accident  "she  was  a  child  12 
yeara  of  age,  and  inexperienced  in  the  meth- 
ods of  railroading";  that  at  the  time  of  the 
accident  she  "was  a  girl  of  ordinary  size  and 
intelligence  for  one  of  her  age,  and  liad  been 
trusted  by  her  parents  to  go  to  and  from 
school  and  othw  places  in  said  city  by  her- 
self; tbat  "she  had  been  in  the  habit  of 
crossing  said  railroad  four  times  a  day,  each 
day  during  tbe  school  terms,  for  18  montlis"; 
that  the  appellant,  "in  approaching  said 
crossing  at  the  time  and  place  she  received 
the  injury,  was  a  child  of  immature  years, 
and  was  exercising  the  caution  and  prudence 
to  the  best  of  her  Judgment,  and  was  without 
fault  or  negligence."  It  Is  also  found  that  la 
the  accident  appellant  "received  a  seven 
bruise  and  sprain  in  one  of  her  ankles,  sev- 
eral bruises  on  her  back  and  shoulder,  and 
two  or  three  scalp  wounds.  She  was  ren- 
dered unconscious  for  some  four  or  five  hours, 
and  vomiting  blood  for  two  or  three  days, 
and  she  was  confined  to  her  bed  fourteen 
days.  No  bones  were  broken  or  dislocated. 
After  about  fourteen  days  she  was  able  to  be 
up.  During  said  fourteen  days  she  suffered 
considerable  pain,  and  for  some  months  aft- 
erwards suffered  pain  at  times,  in  conse- 
quence of  said  injuries.  Said  injuries  wera 
not  necessarily  permanent,  and  said  plaintiff 
has  not  fully  recovered  therefrom.  In  con- 
sequence of  said  Injuries  occasioned  by  nM 
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accident,  said  plaintiff  has  been  damaged  In 
the  sum  d  $1,500." 

Under  section  3106,  Rev.  St  1881  (Rey.  St 
1894,  f  3541),  Incorporated  cities  are  special- 
ly empowered  to  regulate  by  ordinance  the 
speed  of  railroad  trains  while  running 
through  the  city.  Hence  any  violation  of 
such  an  ordinance  Is  negligence.  If  the  ap- 
pellee was  running  Its  engine,  with  a  box 
car  attached,  at  the  rate  of  20  miles  an  hour, 
in  Tlolatlon  of  the  ordinance  limiting  the 
speed  of  trains  to  12  miles  an  hour,  that 
was  negligence  on  Its  part;  and  If  such  neg- 
ligence caused  the  injury  to  appellant,  and 
she  did  not  contribute  thereto.  It  must  re- 
spond tn  damages.  The  appellant  a  child 
of  12  years  of  age,  of  average  Intelligence 
for  one  of  that  age,  so  far  as  the  facts  show, 
must  have  known  that  It  was  dangerous  to 
cross  a  railroad  track  in  front  of  a  moving 
train.  And,  while  the  law  presumes  that 
a  child  of  that  age  Is  not  capabale  of  ex- 
ercising the  same  degree  of  care  for  her  own 
safety  which  one  of  more  mature  years  is 
susceptible  of  using,  nevertheless  it  must  be 
assumed  that  one  of-  that  age  is  capable  of 
appreciating  that  there  Is  danger,  and  that 
care  must  be  used  to  avoid  being  struck. 
That  one  of  appellant's  age  is  more  likely  to 
misjudge  distance,  or  miscalculate  the  rate 
of  speed  of  a  train,  than  an  adult  is  evi- 
dent At  the  same  time,  a  child  of  that 
age  Is  willing  to  take  greater  risks,  and,  on 
account  of  its  agility,  is  less  liable  to  be  in- 
jured. 

Counsel  for  appellant  say  that  they  are 
unable  to  conceive  by  what  mental  reason- 
ing the  trial  court  concluded  that  the  facts 
found  by  the  Jury  were  Insufficient  to  war- 
rant a  Judgment  for  the  appellant  The  rea- 
son given  by  the  court  for  its  holding,  they 
say,  was  that  "he.  could  not  tell  what  was 
the  proximate  cause  of  her  injuries."  Then 
they  proceed  to  say  the  proximate  cause  is 
plain  to  be  seen  from  the  facts  found,  that 
"the  meeting  on  that  railroad  track  was  and 
oould  be  no  other  than  the  result  of  the 
speed  with  which  the  girl  approached  the 
track,  and  the  speed  with  which  the  broken 
train  approached  the  crossing."  The  law  rec- 
ognizes not  only  the  right  of  the  railroad 
«ompanie8  to  operate  their  trains,  but  also 
the  right  of  the  public  to  use  the  highways; 
and,  where  one  is  Intersected  by  the  other, 
Ijoth  the  railroad  company  and  the  public 
have  a  right  of  user.  The  railroad  company 
has  no  right  to  cut  off  or  to  interfere  with 
the  rights  of  the  public.  Neither  has  the 
public  a  right  to  Interfere  with  the  opera- 
tion of  the  railroad.  But  common  expe- 
rience teaches  us  that  an  engine  and  train  of 
■cars  propelled  by  steam,  when  under  head- 
way, is  not  so  easily  controlled  that  it  can 
be  stopped  or  started  Instantaneously,  or 
even  within  a  short  distance,  while  travelers 
on  a  highway,  in  a  wagon  or  on  foot,  can 
stop  at  will.  Hence  the  former  has  a 
precedence  over  the  latter,  when  both  would 


reach  the  Intersecting  point  at  the  same 
time.  It  Is  for  this  reason  that  the  traveler 
must  stop  and  permit  the  train  to  pass. 
This  being  the  right  of  the  former,  one  who 
attempts  to  cross  in  front  of  a  moving  train, 
and  Is  Injured,  Is  deemed  guilty  of  negli- 
gence. The  jury,  In  their  verdict  found 
that  the  appellee's  train,  as  It  approached 
the  crossing,  was  violating  an  ordinance  of 
the  city.  Hence  we  must  hold  that,  in 
violating  such  ordinance,  appellee  was  guilty 
of  negligence.  But  conceding  that  appellee 
was  negligent,  and  that  such  negligence  was 
one  of  the  causes  which  brought  about  ap- 
pellant's Injury,  that  fact  did  not  relieve  ap- 
pellant from  the  duty  of  exercising  due  care. 
'The  failure  of  the  railroad  company  to  do 
what  the  statute  directs  does  not  excuse  one 
who -approached  a  railroad  crossing  from  ex- 
ercising the  care  and  taking  the  precaution 
which  the  law  enjoined  upon  him."  Railway 
Co.  V.  Grames,  8  Ind.  App.  U2,  34  N.  B.  613, 
37  N.  E.  421,  and  cases  cited.  Those  who  at- 
tempt to  cross  a  railroad  track  are  bound  to 
know  that  It  Is  a  place  of  danger,  and,  while 
they  may  not  know  that  a  train  Is  approach- 
ing, they  must  exercise  the  faculties  with 
which  nature  has  endowed  them,  and  must 
both  look  and  listen,  and  be  assured  that  no 
train  is  approaching,  before  going  upon  the 
track.  "A  railroad  track  is  a  perpetual 
menace  of  danger,  and  the  traveler  is  not 
excused  If  his  eyes  and  ears  are  not  kept 
open  up  to  such  distance  of  it  that  he  may 
stop  if  be  can  see  or  hear  its  approach." 
Freeman  v.  Railroad  Co.,  74  Mich.  86,  41  N.  W. 
872.  In  the  case  of  Smith  v.  Railroad  Co., 
142  Ind.  — ,  40  N.  B.  270.  Monks,  J.,  In 
speaking  of  the  duty  of  one  about  to  go  upon 
a  railroad  track  at  a  highway  crossing,  says: 
"He  must  assume  that  there  is  danger,  and 
act  with  ordinary  care  and  prudence  upon 
that  assumption.  The  law  defines  precisely 
what  the  term  'ordinary  care,'  under  the 
circumstances,  shall  mean  in  these  cases. 
The  question  of  care  at  railway  crossings, 
as  affecting  the  traveler,  is  no  longer,  as  a 
rule,  a  question  for  the  jury.  ■  The  quantum 
of  care,  in  a  large  class  of  cases.  Is  exactly 
prescribed,  as  a  matter  of  law.  In  attempt- 
ing to  cross,  the  traveler  must  listen  for  sig- 
nals, notice  signs  put  up  as  warnings,  and 
look  attentively  both  ways  for  approaching 
trains,  If  the  surroundings  are  such  as  to  ad- 
mit of  that  precaution.  If  a  traveler,  by 
looking,  could  have  seen  an  approaching 
train  in  time  to  avoid  injury,  it  will  be  pre- 
sumed, in  case  he  Is  Injured  by  collision,  ei- 
ther that  he  did  not  look,  or,  if  he  did  look, 
that  he  did  not  heed  what  he  saw."  A 
pedestrian  can  stop  almost  Instantly.  Hence 
the  fact  that  he  was  not  able  to  see  or  hear 
an  approaching  train  until  very  near  the 
track  does  not  relieve  him  from  the  duty  of 
looking  and  listening  at  a  time  and  place 
when,  by  so  doing,  he  could  see  the  ap- 
proaching train  and  avoid  Injury.  In  the 
case  of  Belsiegel  v.  Railroad  Co.,  40  N.  T. 
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9,  the  conrt  Bays:  "Ihe  plaintiff  (appellant) 
was  crossing  the  track  on  foot,  and  It  would 
seem  that  the  exercise  of  proper  care  on  his 
part  to  protect  himself  would  have  enabled 
him  to  keep  ont  of  the  way  of  the  engine." 
"When  it  la  said  that  a  person  approaching 
a  railroad  crossing  must  look  and  listen  at- 
tentively for  approaching  trains,  it  Is  not  to 
be  understood  that  he  may  look  from  a  giren 
point,  and  then  close  his  eyes;  but  it  Is  to  be 
understood  that  he  must  exercise  such  care 
as  a  rtosonably  prudent  person.  In  the  pres- 
ence of  such  a  danger,  would  exercise  to 
avoid  injury."  Mann  v.  Stock- Yard  Co.,  128 
Ind.  138,  26  N.  B.  819.  And  one  is  not  pru- 
dent who  will  look  and  listen  at  a  place 
where  he  knows  he  cannot  see  or  bear  a 
train  approaching,  and  then  proceeds  to 
cross,  without  any.  further  effort  to  discover 
whether  a  train  Is  approaclilng.  He  must 
exercise  his  faculties  at  a  time  and  place,  if 
there  is  such,  when  they  will  avail  him. 
And  he  should  always  proceed  upon  the  as- 
sumption that  a  train  is  liable  to  come  at 
any  moment.  Railroad  Co.  v.  Butler,  103 
Ind.  31,  2  N.  E.  138.  He  must  assume  that 
there  is  danger  and  act  with  ordinary  pru- 
dence and  circumspection  upon  that  pre- 
sumption. Railway  Co.  v.  Orames,  136  Ind. 
39,  34  N.  E.  714.  And,  when  the  view  is  oI>- 
Btructed,  the  more  cogent  the  reason  that  he 
should  be  on  the  alert  constantly,  so  that,  if 
danger  should  suddenly  confront  him,  he 
may  be  able  to  avoid  it.  He  has  no  right  to 
proceed  without  any  further  precaution  on 
his  pa^t,  rdying  isimply  upon  the  assumption 
that  the  railroad  company  will  do  its  duty, 
and  not  be  negligent  in  its  performance 
thereof.  The  law  Is  well  settled  in  this 
state  that,  when  a  traveler  on  a  highway 
comes  in  collision  with  a  train  at  a  crossing, 
the  presumption  arises  tliat  it  was  the  re- 
sult of  his  own  negligence.  Railroad  Co.  v. 
Butler,  supra;  Railway  Co.  v.  Greene,  106 
Ind.  279,  6  N.  E.  603;  Stock-Yard  Co.  v. 
Mann,  107  Ind.  89,  7  N.  E.  893;  Railway  Go. 
Y.  Hammock,  113  Ind.  1, 14  N.  E.  737;  Cones 
V.  Railway  Co.,  114  Ind.  328.  16  N.  E.  638; 
Railway  Co.  v.  Hedges,  118  Ind.  5.  20  N.  B. 
630.  In  Smith  v.  Railroad  Co.,  supra,  the 
court  says:  "The  rule  in  this  state  is  that, 
when  a  person  crossing  a  railroad  track  is 
injured  by  a  collision  with  a  train,  the  fault 
is  prima  facie  his,  and  he  must  affirmatively 
show  that  his  fault  or  negligence  did  not 
contribute  to  the  injury  before  he  is  entitled 
to  recover  for  such  injury."  In  the  case  of 
Young  V.  Railroad  Co.,  107  N.  Y.  500,  14  N. 
E.  434,  where  the  facts  were  very  similar  to 
the  facts  in  the  case  in  hand,  the  court  says: 
"He  was  in  no  danger  from  the  train  on  the 
south  track,  for  that  was  stationary.  If 
that,  to  some  extent,  obstructed  his  view  on 
the  north  track,  that  was  much  the  greater 
reason  for  him  to  take  an  observation  ttie 
moment  he  had  crossed  the  south  track,  so 
as  to  see  whether  he  could  cross  the  north 
track  with  safety;  and,  for  not  doing  so. 


he  la  chargeable  with  contributory  negli- 
gence which  ttars  a  recovery."  In  the  case 
of  Greenwood  v.  Railroad  Co.,  121  Fa.  St 
673,  17  Atl.  188,  the  court,  in  speaking  of  the 
rule  requiring  a  traveler  on  a  highway  to 
look  and  listen  for  approaching  trains  be- 
fore attempting  to  cross,  even  though  the 
railroad  company  was  negligent  in  the  per- 
formance of  its  duties,  says:  "The  rule  it- 
self is  '80  valuable,  is  sustained  by  such 
abundant  authority,  and,  moreover,  is  found- 
ed upon  such  excellent,  common-sense  rea- 
sons, that  we  will  neither  depart  from  it, 
nor  allow  it  to  be  undermined  by  exceptions. 
It  is  a  clear  and  certain  rule  of  duty,  and  a 
departure  from  it  is  more  than  evMence  of 
negligence.  It  Is  negligence  per  se."  The 
rule  thus  announced  Is  clearly  applied  In  the 
case  of  Cadwallader  v.  Railway  Co.,  128  Ind. 
518,  27  N.  E.  161. 

The  Jury  found  in  their  verdict  that  the  ap- 
pellant, before  she  stepped  ui>on  the  south 
side  track,  looked  and  listened,  and  did  not 
hear  or  see  any  train  approaching;  that  she 
could  not  see  a  train  approaching,  from  the 
place  where  she  looked,  because  of  the  cars 
standing  on  the  side  track,  which  obstructed 
her  view.  After  she  had  passed  beyond  the 
obstruction,  and  while  still  five  feet  from  the 
main  track,  upon  which  the  train  which 
struck  her  was  approaching,  her  view  was 
tmobstructed.  It  Is  also  found  that  those  in 
charge  of  the  engine  blew  the  whistle  and 
rang  the  bell  while  approaching  the  crossing. 
Why  the  appellant  could  not  hear  the  whistle 
when  it  was  blown,  or  the  bell  ringing,  Is 
not  shown.  Neither  does  It  appear  why  she 
did  not  look  after  she  had  passed  the  ob- 
structions, and  when  she  was  still  five  feet 
from  the  main  track,  and  where  her  view  was 
unobstructed.  True,  the  Jury  find  she  was 
exercishig  due  care  and  caution,  and  al- 
though 12  years  of  age,  of  ordinary  size  and 
intelligence,  and  had  been  crossing  the  rail- 
road where  she  was  injured  four  times  each 
school  day  for  18  months,  that  she  was  not 
experienced  In  the  methods  of  railroading, 
and,  'in  approaching  said  crossing  at  the 
time  and  place  she  received  the  injury, 
*  *  *  was  a  child  of  immature  years,  and 
was  exercising  the  caution  and  prudence  to 
the  best  of  her  Judgment,  and  was  without 
fiinlt  or  negligence."  These  latter  findings, 
counsel  for  appellant  Insist,  embrace  all  that 
it  was  necessary  for  the  Jury  to  find  relative 
to  the  care  exercised  by  appellant  to  avoid 
being  injured.  It  has  often  been  decided  by 
the  supreme  court  of  this  state  that  findings 
of  a  Jury  that  the  defendant  was  guilty  of 
negligence  and  the  plaintiff  free  from  con- 
tributory negligence,  or  that  the  defendant 
could  have  discovered  defects  In  the  machin- 
ery, upon  a  proper  examination,  and  that  the 
plaintiff  could  not  discover  such  defects;  that 
the  defendant  ^Id  not  exercise  ordinary  care 
under  the  circumstances,  or  that  the  plain- 
tiff  did  exercise  such  care  as  an  ordinarily 
prudent  person  would  have  exercised  under 
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Bke  drcamstanccB,  and  many  sfanilar  find- 
ings,—are  findings  of  mere  conclusions,  and 
must  be  disregarded  in  considering  the  suffi- 
ciency of  the  facts  found  to  make  a  case  in 
favor  of  the  plaintiff.  Railway  Co.  v.  6od- 
dard,  25  Ind.  185;  Railway  Co.  v.  Spencer, 
98  Ind.  186;  Railway  Co.  v.  Bush,  101  Ind. 
682;  Railway  Co.  7.  Gaines,  101  Ind.  526, 
I  N.  B.  34,  5  N.  B.  746;  Conner  t.  Rail- 
way Co.,  105  Ind.  62,  4  N.  B.  441;  Rail- 
way Co.  T.  Adams,  105  Ind.  151,  5  N.  B. 
18T;  Railway  Co.  v.  Worley,  107  Ind.  320, 
7  N.  E.  215;  Railwav  Co.  r.  Ostrander,  116 
Ind.  258,  15  N.  B.  227,  19  N.  B.  110;  Rail- 
way Co.  T.  Howard,  124  Ind.  280,  24  N.  B. 
882;  Komldy  t.  Railway  Co.,  131  Ind.  261, 
29  N.  B.  1069;  Railway  Co.  ▼.  Grames, 
186  Ind.  89,  34  N.  B.  714;  Railway  Co.  t. 
Berkey.  136  Ind.  181.  35  N.  B.  S.  In  the 
case  of  Railway  Co.  r.  Grames,  supra,  the 
court  held  that  although  the  Jury  found  all 
the  facts  bearing  upon  the  question  of  the 
plaintiff's  care  at  the  time,  and  Just  preced- 
ing his  injury,  those  facts  were  such  that  dif- 
ferent minds  might  diffet  as  to  the  conclTision 
inferable  therefrom:  hence  it  was  the  duty 
of  the  Jury  to  draw  the  inference  asto  wheth- 
er or  not  the  plaihtiff  exercised  "ordinaiy 
care  under  the  particular  circumstances." 
This  court,  however,  upon  identically  the 
same  facts,  held  that  the  court  alone  could 
draw  the  Inference.  Railway  Co.  v.  Grames, 
6  Ind.  App.  112,  34  N.  B.  613,  37  N.  B.  421. 
The  doctrine  that  the  Jury  are  to  draw  the 
conclusion  inferable  from  the  facta  found  Is 
specially  repudiated  in  Geddes  T.  Blackmore, 
132  Ind.  551,  555,  32  N.  B.  507.  In  Walkup 
T.  May,  9  Ind.  App.  409,  38  N.  B.  917.  this 
court,  by  Gavin,  J.,  says.  "It  is  however, 
in  such  cases,  essential  that  the  Jury  should 
set  out  in  their  verdict  both  the  primary  and 
the  final  inferential  facts,  in  order  that  the 
court  may  determine  whether  or  not  differ- 
ent conclusions  may  reasonably  be  drawn 
from  them." 

When  appellant  was  five  feet  from  the  main 
track,  she  was  far  enough  away  to  be  safe 
from  all  danger  from  a  train  on  that  track, 
and  had  she  looked  and  seen  the  train,— 
which  she  must,  had  she  looked,— and  then 
stopped,  she  would  not  haye  been  injured. 
The  fact  that  she  stepped  on  the  track  im- 
mediately in  front  of  a  moving  train,  when 
she  could  have  seen  it,  had  she  looked,  or 
beard  It,  had  she  listened,  raises  the  pre- 
sumption that  she  neither  looked  nor  listen- 
ed, or  that  looking  she  saw,  and  listening  she 
heard,  the  approaching  train,  but  deliberately 
took  the  risk  of  attempting  to  cross  notwith- 
standing the  approach  of  the  trahi.  Railway 
Co.  V.  Hedges,  supra.  Counsel  for  appellant 
seem  to  think,  and  in  their  brief  seek  to  im- 
press upon  the  court,  that  this  is  an  action 
between  a  little  girl  and  a  big  railroad  c<h<- 
poration,  and  for  that  reason  it  is  only  neces- 
sary to  show  that  the  latter  was  negligent,  In 
order  to  warrant  a  recovery.  We  recognize 
the  fact  that  one  of  the  parties  is  an  Individ- 


nal,  and  the  other  a  corporation;  but  what  ef- 
fect that  fact  baa  npon  the  law,  we  are  un> 
able  to  see,  unless  it  is  intended  by  such  ar- 
gument to  Influence  the  court  to  stultify  Itself 
by  disregarding  the  rules  of  law  which  con- 
trol in  cases  of  this  kind,  and  render  a  'deci- 
sion in  favor  of  appellant  simply  out  of  sym-' 
pathy.  Our  Reports  already  contain  too 
many  decisions  wherein  the  human  heart  has 
controlled  the  action  of  the  court;  when  the 
rules  of  law  which  should  have  been  applied 
are  lost  sight  of,  and  thns  Justice  subverted. 
Brrors  in  Judgment  are  excusable,  because 
natural  and  honest,  bnt  a  willful  diversion  of 
the  law  is  criminal.  While  H  may  seem 
harsh  to  apply  the  law  strictly,  and  espe- 
cially as  in  the  case  where  the  injured  party 
is  a  child,  yet  the  law  recognizes  no  class, 
sect,  or  person,  la  its  application.  It  Is  made 
to  mete  out  Justice  to  all,  and  while  in  some 
Instances  it  may  seem  a  hardship  to  one  par- 
ty, in  other  cases  it  may  appear  an  unjust 
burden  to  the  other  party.  However  much 
our  sympathies  may  be  with  the  injured  par- 
ty in  this  case,  we  must  apply  the  law  as  the 
appellee  is  entitled  to  have  It  applied.  We 
think  appellant's  insistence  that  because  the 
Jury  found  that  ^he  was  but  12  years  of  age, 
and  "was  a  child  of  immature  years,"  the 
court  mast  assume  that  she  was  non  sul 
Juris,  nntenable.  Railway  Co.  v.  Stoddard,  10 
Ind.  App.  278,  37  N.  B,  728.  We  find  no  re- 
versible error  in  the  record.  Hence  the  Judg- 
ment of  the  conrt  below  is  affirmed. 

GAVIN,  O.  J.,  concurs  In  the  result,  but 
not  In  all  the  reaaoning; 

DAVIS,  J.  (concurring).  Assuming  that 
the  appellee  was  guilty  of  actionable  negli- 
gence, which  was  the  proximate  cause  of  the 
Injuries  sustained  by  the  appellant,  the  ques- 
tion for  our  consideration  is  whether  tbo 
special  verdict  shown  that  the  appellant  was 
free  from  fault.  The  finding  discloses  that 
the  appellant  was  12  years  of  age,  and  of 
ordinary  size  and  intelligence,  and  had  been 
In  the  habit  of  crossing  the  railroad  about 
four  times  each  day  during  the  school  term 
of  18  months;  that  <»  account  of  a  freight 
train  standing  on  the  switch,  extending 
from  the  point  where  she  was  crossing  to 
the  west,  she  could  not  see  the  train  ap- 
proaching from  the  west  until  gbe  was  with- 
in 6  feet  of  the  main  trick;  that  the  distance 
between  the  north  roll  of  the  switch  and  the 
south  rail  of  the  main  track  was  7  feet  and 
9  inches;  that  Just  as  she  attempted  to  cross, 
and  immediately  before  stepping  over  the 
south  rail  of  the  switch  on  which  the  freight 
train  was  standing,  she  stopped  to  look  and 
listen,  and  heard  no  tiHin  approaching;  that 
at  the  point  where  she  looked  she  could  not 
see  a  train  approaching  from  the  west  on 
the  main'  track  fOi  1,000  feet,  by  reason  of 
the  freight  train  on  the  switch  obstructing 
tbe  view.  It  is  apparent  that  at  the  point 
where  she  looked  no  train  on  the  mala  track. 
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within  1,000  feet  ot  the  crossliig,  could  be 
seen.  It  is  equally  clear  that.  If  she  had 
looked  towards  the  west  after  crossing  the 
switch  track,  she  would  baye  seen  the  a'p- 
proeclilng  engine  on  the  main  track  In  time 
to  have  avoided  the  injury.  The  general 
rule  Is  that  one  about  to  go  upon  a  railroad 
track  at  a  street  crossing  must  assume  that 
there  is  danger,  and  It  is  his  duty  to  look 
both  ways  for  approaching  trains,  If  the  sur- 
roundings are  such  m  to  admit  of  that  pre- 
caution. Railway  Co.  v.  Stephens  (Ind.  App.) 
40  N.  B.  148;  RaUroad  Co.  r.  Cromback 
(Ind.  App.)  41  N.  B.  15;  Railroad  Co.  v.  Cox, 
8  Ind.  App.  29,  35  N.  E.  183.  The  law  is 
settled  that  a  clUld  is  held  only  to  the  exer- 
cise of  such  degree  of  care  and  discretion  as 
is  reasonably  expected  from  children  of  his 
age.  Railway  Co.  v.  Tappenbeck,  9  Ind. 
App.  422,  86  N.  B.  915;  Railroad  Co.  v.  Stod- 
dard, 10  Ind.  App.  278.  37  N.  B.  728;  Rail- 
way Co.  T.  Sears,  11  Ind.  App.  655,  88  N.  B. 
837;  Railway  Co.  v.  Adair  (Ind.  App.)  39  N. 
B.  672.  The  Jury  find  In  this  case  that  the 
appellant  was  12  years  of  age,  and  that  she 
was  of  ordinary  Azl  and  intelligence,  and 
that  she  had  been  in  the  babit  of  crossing 
the  railroad  at  ttiis  point  four  times  each 
day,  during  the  school  term,  for  18  months. 
It  Is  apparent  that  she  was  fully  conversant 
with  the  surroundings.  There  is  no  fact  in 
the  finding  indicating  that  she  was  lacking  in 
capacity,  or  that  she  was  inexperienced. 
There  is  no  finding  as  to  what  care  or  cau- 
tion, if  any,  she  exerdaed  before  attempting 
to  step  upon  the  main  track  after  she  reach- 
ed a  point  where  she  could  have  seen  or 
heard  the  approaching  train  if  she  had  look- 
ed or  listened  in  that  direction.  There  is  no 
finding  that  she  was  nisled  or  thrown  off 
her  guard  by  the  condrct  of  the  appellee. 
Railroad  Co.  v.  C!ox,  supra;  Railroad  Co.  v. 
Hedges,  105  Ind.  898,  7  N.  B.  801;  Railway 
Co.  V.  Keely,  138  Ind.  600,  87  N.  B.  406; 
Railroad  Co.  y'  Hni,  7  Ind.  App.  255,  34 
N.  B.  646;  Railroad  Co.  v.  Burton,  139  Ind. 
357, 37  N.  B.  150,  38  N.  B.  594.  In  Rail  way  Co. 
V.  Harrington,  131  Ind.  426,  30  N.  B.  37,  re- 
lied on  by  the  appellant.  It  appears  that  the 
traveler  did  look  In  the  direction  of  the  ap- 
proaching train  first,  when  she  was  within 
80  or  90  feet  of  the  track,  and  when  she 
could  see  up  the  track  for  a  distance  of  800 
feet,  and  again  when  she  was  within  37  feet 
of  the  track,  and  where  she  could  see  up  the 
track  for  a  distance  of  400  feet.  In  this 
case,  where  the  &ppellant  looked,  she  could 
not  see  the  main  track  any  distance  in  the 
direction  from  which  the  train  was  approach- 
ing, and  after  she  crossed  the  switch,  and 
reached  a  point  where  she  could  have  seen 
the  approaching  train,  she  did  not  look.  It 
Is  true,  there  an  many  cases  In  which  the 
question  of  contributory  negligence  may  be 
determined  by  the  Jury.  Railway  (3o.  v.  Blitch, 
11  Ind.  App.  290,  37  N.  B.  560;  Railway  Co. 
T.  Carr,  10  Ind.  App.  201,  87  N.  B.  9B2;  Ball- 
way  Co.  V.  Coetello,  9  Ind.  App.  462,  36  N.  B. 


299.  "It  is,  however,  in  such  cases,  essential 
that  the  Jury  should  set  out  in  their  verdict 
both  the  primary  and  the  final  Inferential 
facts,  in  order  that  the  court  may  determine 
whether  or  not  different  conclusions  may 
reasonably  be  drawn  from  the  primary 
facts."  Walkup  v.  May,  9  Ind.  App.  409,  86 
N.  B.  917.  The  primary  facts  found  in  this 
case  are  not,  in  my  opinion,  sufficient  to 
warrant  the  final  inference  or  conclusion 
that  the  appellant  was  In  the  exercise  of 
due  care  at  the  time  sne  received  the  in- 
juries. RallwayCo.  v.  Costello,  supra;  City  of 
Bloomtngton  v.  Rogers  (Ind.  App.)  36  N.  B. 
439;  City  of  Blutrton  v.  McAfee  (Ind.  App.) 
40  N.  B.  549.  Therefore  I  concur  in  the  af- 
firmance of  the  Judgment  of  the  trial  court. 


(MS  N.  Y.  266) 

WHITNBT  et  aL  v.  DAVIS  et  aL 

(Court  of  Appeals  of  New  York.     Jan.  21, 
1896.) 

FoBBieir  AoTiOK — Attachmbnt  in  Aid— Orktiit- 

ORS'  BlU/— AFrKALABLB  OKDBB. 

l.Code  Civ.  Proc.  (as  amended  by  Act  of 
1889),  f  t>55,  Bubd.  2,  provides  that,  "where  the 
summons  was  served  without  the  state  or  by 

gublication,  •  •  •  and  where  the  defendant 
bb  not  appeared  in  the  action  (otherwise  than 
specially),  but  has  made  default,  and  before  en- 
tering final  judgment,"  the  sheriff  may,  in  aid 
of  attachment  in  the  action,  maintain  "an  ac- 
tion against  the  attachment  debtor  and  any 
other  person  or  persons  *  *  *  to  compel  the 
discovery  of  any  thing  in  action  or  other  prop- 
erty belonging  to  tne  attachment  debtor."  Held, 
that  service  of  i.ammoDS  and  default  must  lx>th 
l>e  had  in  the  foreign  action  before  an  action 
in  aid  of  attachment  sued  out  therein  can  be 
maintained.     35  N.  Y.  Supp.  531,  affirmed. 

2.  An  action  in  eouity  in  aid  of  an  attach- 
ment cannot  be  bronght,  under  Code  Civ.  Proc. 
i  655,  until  Judgment  has  been  had  in  the  at- 
tachment suit  and  execution  issued  thereon. 

3.  An  order  denying  a  new  trial  of  an  ac- 
tion in  aid  of  attachment,  reciting  that  it  was 
made  "without  a  consideration  of  the  motion 
upon  the  merits,"  and  because  the  "action  was 
prematurely  brought,"  is  appealable. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

Action  by  B<dmund  G.  Whitney  and  August 
Beck,  as  sheriff,  against  Joseph  Davis  and 
others.  BYom  an  affirmance  (35  N.  Y.  Supp. 
631)  by  the  general  term  of  on  order  deny- 
ing plaintiffs'  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  plain- 
tiffs appeal.    Affirmed. 

Norris  Morey,  for  appellants.  Ansley  Wil- 
cox, for  resi>ondents. 

GRAY,  J.  This  action  was  brought  In  aid 
of  an  attachment  which  had  been  issued  in 
another  action  against  the  defendant  Davis. 
In  that  other  action  this  plaintiff,  Whitney, 
as  assignee  of  the  Lincoln  National  Bank  of 
Boston,  Mass.,  tmd  sued  Davis  upon  certain 
promissoiy  notes,  upon  which  he  was  In- 
dorser.  Both  plaintiff  and  defendant  were 
residents  of  the  state  of  Massachusetts,  and 
the  summons  and  complaint  therein  mre 
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Berred  tbere.  The  plaintiff  In  that  action 
procured  the  issuance  of  an  attachment 
against  the  defendant  as  a  nonresident.  Be- 
fore the  defendant's  time  to  answer  in  tliat 
action  bad  expired,  the  plaintiff  and  the 
sheriff,  in  whose  hands  the  writ  of  attach- 
ment had  been  placed,  commenced  this  ac- 
tion against  said  Davis  and  two  other  per- 
sons, seeking  to  set  aside,  on  the  ground  of 
fraud,  the  transfers  of  certain  lands  in  Erie 
county,  through  which  their  title  had  passed 
out  of  Davis  into  other  persons,  also  non- 
residents of  the  state.  A  trial  of  the  present 
action  resulted  in  the  dismissal  of  the  com- 
plaint ui)on  the  merits.  After  its  determina- 
tion, the  trial  of  the  action  upon  the  prom- 
issory notes  was  had,  and  It,  also,  resulted 
in  a  judgment  dismissing  the  complaint  up- 
on the  merits.  Subaequ'ent  to  the  result  of 
that  trial,  a  motion  was  made  in  the  pres- 
ent action  for  a  new  trial  thereof,  upon  the 
ground  of  newly-discovered  evidence.  That 
motion  was  denied,  for  the  reason,  as  stated 
in  the  order,  "that  this  action  was  prema- 
turely brought,"  and  "without  a  considera- 
tion of  the  motion  upon  the  merits."  The 
general  term  affirmed  that  order,  and  the 
plaintiffs  have  appealed  to  this  court 

The  form  of  the  order  is,  doubtless,  such 
as  to  permit  us  to  review  it,  inasmuch  as,  if 
correct,  it  was  final  in  its  operation  upon 
the  plaintiffs'  right  to  proceed  in  the  action, 
and  determined  the  same.  The  question 
which  this  appeal  presents  must  turn  upon 
the  construction  which  is  to  be  given  to  sub- 
division 2  of  section  655  of  the  Code  of  Civil 
Procedure,  which  was  added  as  an  amend- 
ment to  the  section,  by  the  legislature,  in 
'1888.  Prior  to  its  enactment,  there  was  no 
way  la  which  an  action  upon  a  money  de- 
mand against  a  nonresident  debtor  who  had 
not  appeared  could  be  brought  to  Judgment, 
If  the  attachment  issued  therein  bad  not 
been  levied  upon  the  property  of  the  debtor. 
That  was  an  essential  prerequisite  to  the 
entry  of  Judgment  upon  default  Code,  SJ 
1216,  1217.  In  the  present  case,  as  the  prop- 
erty of  the  defendant  Davis  within  the  state 
had  consisted  of  real  estate,  and  had  been 
conveyed  away  by  him,  no  levy  of  the  at- 
tachment against  his  property  was  possible, 
and  hence  no  Judgment  could  have  been 
'entered  therein,  had  Davis  elected  to  suffer 
a  default  There  was  no  authority  for  the 
plaintiff  to  bring  an  action  In  equity  to  set 
aside  the  transfer  by  Davis  of  his  real  prop- 
erty, under  any  provision  of  the  Code,  and 
the  circumstances  of  the  case  were  not  of 
'such  a  character  as  to  Justify  the  interfer- 
ence of  equity.  The  case  of  People  ex  rel. 
Cauffman  v.  Van  Buren,  136  N.  X.  252,  32  N. 
B.  775,  which  is  cited  to  us  on  both  sides, 
presented  a  question  as  to  the  power  of  the 
supreme  court,  in  the  exercise  of  its  equity 
Jurisdiction,  to  interfere,  at  the  Instance  of 
an  attaching  creditor,  in  an  action  brought 
in  aid  of  his  attachment  Earlier  cases  In 
this  and  In  other  courts  were  noticed,  and  it 


was  held  that  a  plaintiff  who  had  attached 
personal  property,  fraudulently  transferred, 
was  entitled  to  have  his  attachment  lien  pre- 
served until  he  could  merge  his  claim  in  a 
Judgment,  and  issue  final  process  for  its  col- 
lection. The  circumstances  were  peculiar. 
Chattels  had  been  levied  upon  by  the  sher- 
iff, under  executions  issued  upon  fraudulent 
Judgments,  and  they  were  attached  at  the 
suit  of  Cauffman's  firm.  They  were  about 
to  be  sold  to  satisfy  the  executions.  Catiff- 
man  &  Co.  had  sued  upon  their  claim,  and 
had  obtained  and  issued  the  warrant  of  at- 
tachment upon  the  ground  of  a  fraudulent 
disposition  by  the  debtors  of  their  property. 
They  then  commenced  an  action  upon  the 
equity  side  of  the  court  against  the  fraudu- 
lent Judgment  creditors  and  the  sheriff  and 
the  defendants  in  the  attachment  suit,  in 
which  they  demanded  the  relief  tiuit  the 
liens  of  the  fraudulent  Judgment  creditors 
under  their  executions  should  be  postponed 
to  the  lien  of  the  plaintiffs  under  their  at- 
tachment and  meanwhile  the  sale  was  en- 
joined. The  point  presented  for  decision 
was  whether  the  attaching  creditors  had  the 
right  to  prevent  the  application  of  the  at- 
tached property  to  the  payment  of  a  prior 
lien.  The  decision  recognized  tlie  general 
rule  to  be  well  settled  that  until  after  the 
recovery  of  the  Judgment  and  the  issuing  of 
execution,  no  equitable  action  could  be  main- 
tained by  the  attaching  creditor  to  set  aside 
fraudulent  transfers,  or  to  reach  equitable 
assets.  Thurber  v.  Blanck,  50  N.  Y.  80,  and 
Bank  V.  Dakin,  61  N.  Y.  519,  were  cited  as 
authorities  which  were  not  in  conflict  with 
each  other,  because  contemplating  different 
conditions  of  the  property  sought  to  be 
reached.  But  it  was  held  that  a  court  of 
equity  was  not  without  Jurisdiction  to  Inter- 
pose in  aid  of  an  attaching  creditor,  even 
where  no  specific  lien  had  been  gained,  and 
to  grant  the  equitable  relief  demanded,  if 
special  circumstances  existed  which  required 
such  an  equitable  interposition.  "Such  cir- 
cumstances," as  it  was  said  In  the  opinion, 
"are  shown  to  exist  here.  The  case  would 
be  different  if  executions  had  not  been  is- 
sued upon  the  fraudulent  Judgments.  The 
mere  existence  of  a  fraudulent  transfer 
would  not  be  sufficient  to  authorize  a  court 
of  equity  to  entertain  an  action  at  the  suit 
of  an  attaching  creditor  to  set  it  aside.  But 
when  it  is  sought  to  make  use  of  such  a 
transfer,  for  the  purpose  of  removing  the  at- 
tached property  from  the  Jurisdiction  of  the 
officer  who  has  it  in  his  custody,  it  is  evi- 
dent that  nothing  but  the  equitable  arm  of 
the  court  can  prevent  the  consummation  of 
the  wrong."  All  that  the  Cauffman  Case 
decided  was  that  special  circumstances 
might  exist  and,  if  shown,  that  they  would 
authorize  the  granting  of  equitable  relief  at 
the  instance  of  an  attaching  creditor,  though 
prior  to  Judgment  and  execution,  in  order  to 
preserve  the  debtor's  property  in  a  condi- 
tion where  a  recovery  by  the  attaching  cred- 
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Itor  could  be  made  effectlTe.  It  was  not  in- 
tended to  hold  that  an  equitable  action  waa 
5rithin  the  power  of  the  attaching  creditor  to 
maintain,  ordinarily,  prior  to  judgment  and 
-execution,  nor  to  Introduce  any  Innovation 
upon  the  settled  rale.  It  was  considered, 
•however,  that  where  the  debtor's  property 
was  about  being  transferred  beyond  the 
reach  of  the  sheriff.  In  whose  hands  it  was, 
a  case  was  presented  where  the  court  might 
properly  extend  Its  equitable  arm  and  stay 
the  threatened  transfer. 

The  principle  of  equitable  Intervention  to 
4umnl  or  set  aside  transfers  of  a  debtor's 
property,  for  bdng  fraudulent  as  to  his  cred- 
itors, demands  for  its  application  an  adjudl- 
-cation  of  the  fact  of  the  debt,  and  that  it 
«hall  appear  that  an  execution  ui)on  the  Judg- 
ment is  Incapable  of  levy  because  of  a  trand- 
iilent  transfer  by  the  Judgment  debtor.  The 
-exception  Is  where,  as  in  the  Xbnrber  Case, 
supra,  equitable  assets  were  sought  to  be 
reached,  in  which  case  it  must  be  made  to 
appear,  by  execution  returned  unsatisfied, 
that  there  was  no  property  of  the  debtor  sub- 
ject to  a  levy  and  sale  at  all.  In  a  case  like 
the  present  one,  there  was  no  way,  prior  to 
1888,  under  the  Code  of  Civil  Procedure,  in 
which  a  party  maintaining  an  action  for  a 
money  demand  against  a  nonresident,  whom 
be  was  unable  to  serve  personally,  and  as  to 
whom  he  had  caused  an  attachment  against 
property  to  issue,  could  secure  a  Judgment, 
If  he  had  been  unable  to  levy  upon  the  debt- 
or's property.  Such  a  case  is  covered  by  the 
legislation '  of  1889.  which  gave  a  new  rem- 
edy to  an  attaching  'creditor.  Referring  to 
the  amendments  of  the  Code,  I  find  that,  by 
an  amendment  to  section  Q4S,  provision  Is 
made  for  a  levy  unde;-  a  warrant  of  attach- 
ment ui>on  property  discovered  in  an  action, 
as  described  in  subdivision  2  of  section  653 
of  the  Code.  That  section  provides:  "Where 
the  summons  was  served  without  the  state, 
■or  by  publication.  •  •  •;  and  where  the 
-defendant  lias  not  appeared  in  the  action 
<otherwl8e  than  specially),  but  has  made  de- 
fault, and  before  entering  final  Judgment, 
the  sheriff  may,  In  aid  of  said  attachment, 
maintain  an  action  against  the  attachment 
-debtor  and  any  other  persons  or  persons 
•  •  •  to  compel  the  discovery  of  any  thing 
In  action,  or  other  property  belonging  to  the 
attactmient  debtor."  The  balance  of  the  sec- 
tion gives  to  the  sheriff  the  same  right  to 
maintain  any  other  action  in  aid  of  the  at- 
tachment which  might  be  maintained  by  a 
Judgment  creditor  in  a  court  of  equity,  either 
before  or  after  the  return  of  an  execution. 
Section  6T7  authorizes  a  plaintiff  to  bring 
and  maintain  such  an  action  in  the  name  of 
himself  and  the  sheriff  Jointly.  The  plain- 
tiffs would  have  us  construe  the  subdivision 
of  section  655  so  as  to  malce  it  provide  for 
the  maintenance  of  the  equitable  action  in 
either  of  two  cases,  viz.  in  a  case  where  the 
.summons  was  served  without  the  state  or  by 


publication,  and  in  a  case  where  the  defendi/ot 
has  not  appeared  in  the  action,  but  has  made 
default  Such  a  construction,  it  is  argued,  is 
due  to  the  language  of  the  section,  by  reason  of 
tlie  rei)etltion  of  the  word  "where"  and  the  di- 
vision of  the  sentence  by  a  semicolon,  as  well 
as  because  the  provisions  of  the  section  are 
unnecessary,  if  Intended  solely  to  apply  to 
the  cases  of  the  service  of  the  summons  by 
publication,  oi.'  seem  inapplicable  to  a  non- 
resident debtor.  As  to  the  latter  point  the 
appellants  seem  hypercritical.  The  action  in 
eqnity  to  compel  a  discovery  of  a  debtor's 
property,  mentioned  in  the  section,  clearly 
refers  to  an  action  against  a  nonresidait 
detrtor  who  is  In  default,  and  to  enable  a  die- 
covery  of  projjerty  upon  which  to  levy.  With 
respect  to  the  argument  upon  the  punctua- 
tion and  language,  I  have  littie  doubt  but 
that,  however  Inartistic  the  use  of  the  semi-^ 
colon  might  have  been,  the  conJnncUve  "and" 
80  connects  the  sentence  as  to  make  it  neces- 
sary that  both  conditions  referred  to  therein 
must  be  united,  as  a  prerequisite  to  the  right 
of  the  plaintiffs  to  maintain  the  action  in  aid 
of  the  attachment;  and  I  reach  this  concln- 
Blon,  not  only  by  reason  of  the  arrangement 
of  the  clause,  but  also  because,  when  so  read, 
a  case  Is  contemplated  and  provided  for  as 
to  which  there  existed  no  previous  provision 
of  the  statute.  I  see  no  good  reason  for 
changing  the  rule,  as  settied,  with  respect  to 
the  intervention  of  equity  in  aid  of  attaching 
creditors,  to  meet  the  case  of  an  action 
against  a  nonresident  debtor,  served  by  pul>- 
lication,  and,  as  the  case  stands,  that  inter- 
vention is  authorized  when  the  conditions  of 
section  655  are  met.  The  construction  given 
to  the  subdivision  of  the  section  in  question 
Is  one  which,  I  think,  accords  with  Justice. 
What  reason  is  there,  or  what  Justiflcation 
exists,  for  allowing  an  attaching  creditor,  be- 
fore he  has  established  his  claim  against  his 
alleged  debtor,  to  attack  an  apparently  valid 
transfer  of  real  estate?  This  defendant's 
case  iUuBti-ates  very  well  the  Justice  of  this 
construction  of  the  statute.  The  defendant 
Davis  appeared  In  the  other  action,  and  de- 
feated the  plaintiff  in  his  action  on  the  notes. 
Had  Davis  failed  to  appear,  when  an  appear- 
ance In  the  action  was  due,  then  the  statute 
would  have  come  to  the  plaintiffs'  aid,  and 
they  could  have  brought  this  action  to  dls- 
covo'  proi)erty  of  the  debtor.  But  Davis  did 
appear,  and.  had  Judgrment  gone  against  him, 
a  personal  Judgment  would  have  been  recov- 
ered, to  the  enfoicement  of  which  equity 
would  lend  its  aid,  if  fraudulent  acts  of  the 
debtor  liad  removed  his  property  beyond  his 
creditors'  reach  by  legal  process.  The  re- 
sult reached  in  my  consideration  of  this  case 
is  that  the  court  bdow,  in  denying  the  mo- 
tion for  a  new  trial,  upon  the  ground  that 
the  action  itself  was  prematurely  brought, 
was  correct,  and  Its  order  should  be  affirmed, 
with  costs.  All  concur,  except  HAIGHT,  J., 
not  sitting.    Order  affirmed. 
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GROVES  V.  RICE  et  aL 

(Ooort  of  Appeals  of  New  York.     Jan.  21, 

1896.) 

AMieXMBHT  FOB  CbBDITOBO — VaLIDITT — BSTOPPBL 

or  Cbeditob — RsLiar. 

1.  The  fact  that  a  subcontractor  has  re- 
quested the  contractor's  assignee  for  the  benefit 
of  creditors  to  complete  the  work  in  order  that, 
under  a  previons  agreement  with  the  aasignor, 
the  amount  dae  on  the  contract  may  offset  his 
own  liability  to  the  insolvent,  will  estop  him 
from  assertinir  that  the  assis^nment  is  fraudu- 
lent as  to  creditors. 

2.  An  estoppel  arising  from  the  ratification 
by  a  creditor  of  an  assignment  for  benefit  of 
creditors  is  perpjnal.  and  the  creditor  is  not 
relieved  from  the  estoppel  as  to  claims  against 
the  assignor  acquired  after  the  ratification.  28 
N.  Y.  bupp.  1060,  affirmed. 

3.  A  subcontractor,  by  merely  requesting 
the  contractor's  assignee  for  the  benefit  of  cred- 
itors to  complete  the  work,  does  not  accept  a 
benefit  under  the  assignment,  so  as  to  be  estop- 
ped from  asserting  that  the  assignment  is,  as 
to  creditors,  inTalfd.  29  N.  Y.  Supp.  1050,  re- 
versed. 

Appeal  from  supreme  court,  general  term, 
Fifth  department. 

Action  by  Thomas  E.  Groves  against  John 
Rice,  William  H.  Rice,  and  David  Clancy  to 
aet  aside  as  fraudulent  a  general  assignment 
by  defendants  Rice  to  defendant  Clancy  for 
the  benefit  of  creditors.  From  an  affirmance 
by  the  general  term  (29  N.  Y.  Supp.  1050)  of  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

David  Hays,  for  appellant.  Eugene  Van 
Voorhls,  for  respondents. 

GRAY,  3.  This  action  was  brought  to  set 
aside  an  assignment  made  by  the  firm  of 
Rice  Bros,  to  the  defendant  Clancy  for  the 
benefit  of  their  creditors.  The  trial  judge 
found  that  the  assignors  had  withdrawn 
moneys  from  the  firm's  funds  in  contempla- 
tion of  making  the  assignment,  either  for 
themselves  or  for  the  payment  of  individual 
debts.  He  held  this  to  be  in  law  a  fraud 
npon  the  creditors,  for  which,  as  a  general 
role,  relief  would  be  granted  against  the  as- 
signment; but  the  fact  was  not  important, 
as  the  plaintiff  had  estopped  himself  from 
assailing  the  assignment.  At  a  time  previ- 
ous to  the  assignment.  Rice  Bros,  had  made 
a  contract  with  the  plaintiff,  -whereby  they 
had  undertaken  to  do  all  the  steam  fitting 
and  plumbing  in  a  certain  building  In  the 
city  of  Rochester  belonging  to  him.  At  the 
time  of  the  assignment,  that  contract  had 
been  partially  performed,  and,  at  the  request 
of  the  plaintiff,  Clancy,  the  assignee,  proceed- 
ed with  Its  performance,  and  the  work  was 
completed.  The  plaintiff  was  a  creditor  nam- 
ed in  the  deed  of  assignment  to  the  extent  of 
$600,  and  he  was  liable  as  indorser  upon 
notes  of  Rice  Bros,  held  by  the  Central  Bank 
of  Rochester.  Upon  these  notes  the  bank 
had  recovered  judgments  against  Rice  Bros., 
and  had  assigned  them  to  the  plaintiff,  who 
commenced  this  action,  as  such  assignee  of 
the  bank's  canses  of  action.    The  complaint 


was  dismissed  npon  the  trial,  upon  the 
ground,  as  s^tated  in  the  condnslon  of  law 
foond  by  the  trial  judge,  "that  the  plaintiff, 
having  received  a  benefit  under  the  assign- 
ment, became  a  part?  to  it,  and  is  estopped 
from  impeaching  It."  In  his  opinion,  the 
learned  trial  judge  held,  looking  merdy  at 
the  fact  that  the  assignee,  at  the  request  of 
the  plaintiff,  had  proceeded  In  the  perform- 
ance of  the  work,  and  had  completed  It,  that 
thereby  the  plaintiff  had  received  a  benefi- 
cial result,  and  had  so  recognized  the  as- 
signee as  to  prevent  him  from  Impeaching 
the  validity  of  the  asslgnfitient. 

While  we  think  that  this  judgment  should 
be  sustained,  we  are  not  able  to  concur  en- 
tirely with  the  learned  trial  judge  in  his 
reasoning  that  the  mere  completion  of  the 
contract  by  the  assignee,  at  the  request  of 
the  plaintiff,  amounted  to  such  an  adoption 
of  the  acts  of  the  assignors  in  making  their 
assignment  as  to  estop  him  from  thereafter 
maintaining  an  action  to  set  It  aside.  But 
looking  at  the  other  facts  disclosed  by  this 
record,  as  we  have  the  right  to  do  in  order 
to  support  the  judgment  (Ogden  v.  Alexan- 
der, 140  N.  Y.  356,  35  N.  E.  638),  we  find 
that  there  Is  ample  evidence  to  show  that 
the  pUiintlff  so  conducted  himself  in  bis  deal- 
ings with  the  assignee  as  to  estop  him  from 
now  questioning  the  validity  of  the  assign- 
ment If  he  had  not  gone  further  than  to 
procure  the  completion  of  the  contract  of  the 
assignors  at  the  hands  of  the  assignee.  It 
would  be  difficult  to  perceive  in  what  respect 
he  had  so  recognized  the  assignment,  or  had 
received  such  peculiar  benefits  therefrom,  as 
to  conclude  him  in  respect  to  Its  valldlt7. 
The  assignee  might  have  elected  to  go  on 
with  the  contract  of  his  assignors,  or  he 
might  have  refused  to  do  so;  and,  if  be  was 
influenced  to  go  on  by  the  Insistence  of  the 
plaintiff,  be  merely  did  that  which  It  was 
always  his  right  and  within  his  power  to  do. 
The  only  extent  to  which  the  plaintiff  com- 
mitted himself  in  procuring  the  assignee  to 
complete  the  Job  was  that  he  recognized  the 
existence  of  an  assignment  by  the  contract- 
ors, and  that  the  contract  could  only  be  car- 
ried out  by  Clancy  as  their  representative. 
Something  more  was  needed  to  make  out  a 
ratification  by  the  plaintiff  of  the  assignment, 
or  to  estop  him  In  equity  from  attacking  It. 
The  assignment  was,  at  the  most,  voidable; 
and,  until  It  was  adjudged  void,  the  assignee 
had  the  right  to  complete  the  contract  The 
plaintiff,  80  far  as  merely  requesting  the  as- 
signee to  perform  the  contract,  did  nothing 
more  than  a  stranger  to  the  assignment  might 
have  done.  For  example,  I  can  see  no  dif- 
ference between  the  effect  of  such  an  act 
and  the  effect  of  a  stranger  coming  In  and 
buying  property  from  the  assignee;  and  a 
similar  yiew  was  taken  by  Judge  Orover  in 
the  case  of  Haydock  v.  Coope,  63  N.  Y.  68. 
In  either  case  the  estate  of  the  Insolvents  Is 
In  the  possession  of  the  assignee,  whose  title 
is  good  until  adjudged  otherwise;   and  any 
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dealing  with  tdm  hf  a  creditor,  which  a 
Irtranger  to  th«  asalgnment  might  have,  In 
relation  to  the  estate,  and  whereby  Its  assets 
wUl  be  realised  upon,  and  an  advantage  la 
gained,  has  no  significance  npon  the  qnes- 
tlon  of  a  ratification  of  the  act  of  assignment 
In  order  that  a  creditor  shall  be  estopped  by 
any  act  of  his  from  Impeaching  the  yalldlty 
of  an  assignment  It  must  appear  that  he  has 
accepted  an  actnal  benefit  mider  It,  or  that 
he  has  assumed  such  an  attitude  as  woold 
be  ln«nsl8tent  with  his  taking  sach  a  posi- 
tion. MU16  T.  Parkhnmt.  126  N.  Y.  89,  26 
N.  B.  1041-  The  facta  Iti  this  record  show 
that  the  plaintll[  was  desirous  of  having  this 
contract  completed  by  the  assignee,  In  order 
that  he  might  avail  himself  of  an  agreement 
with  Rice  Bros.,  which  be  says  was  made 
at  the  time  of  making  the  contract  that  the 
payments  which  he  should  make  on  account 
ef  their  notes  should  be  applied  in  the  dis- 
charge of  bis  liability  under  the  contract. 
He  teadfled  otwn  the  trial,  in  substance,  that 
as  an  Inducement  for  him  to  Indorse  their 
Botes,  for  the  purpose  of  raising  money  at  the 
tiank.  Rice  Bros,  agreed  that  they  wo«dd  otf- 
set  what  they  woald  owe  him  npon  the  notes 
with  his'  account  for  the  job  that  they  were 
doing  upon  his  building.  Subsequently,  when, 
npon  the  completion  of  the  Job,  the  plaintiff 
refused  to  i>ay,  the  assignee  commenced  an 
action  against  him  to  foreclose  a  mechanic's 
lien  for  moneys  owing,  and  he  defended  the 
action  and  set  up  the  agreement  between  him- 
self and  Rice  Bros,  that  whatever  payments 
should  be  made  by  him  on  account  of  any  of 
the  notes  should  be  applied  to  the  payment 
of  his  obligation  and  liabQlty  under  the  con- 
tract, and  he  prayed  for  a  Judgment  tor  such 
relief.  It  is  evident  therefore,  that  he  nev- 
er really  intended  to  pay  the  assignee  if  be 
went  on  with  the  contract  but  believed  that, 
by  procuring  him  to  do  so,  he  could  receive 
the  benefit  of  bis  agreement  with  the  aa- 
Bignors.  Plaintiff  believed  he  saw  an  ad- 
vantage to  be  possible  by  recognising  the  as- 
signment Rice  Bros,  had  become  unable  to 
perform  the  contract  If  he  had  the  work 
finished  by  a  third  person,  he  would  not  be 
lu  a  position  to  claim  the  enforcement  of  the 
agreement  to  offset  his  liability  for  the  work 
by  the  liability  of  Rice  Bros,  to  him  as  in- 
dorser  upon  their  notes  given  to  the  bank. 
If  he  could  Induce  the  assignee,  however,  to 
take  up  and  finish  the  job,  be  would  be  in  a 
position  where  be  might  withhold  payment, 
and  then  set  np  such  an  agreement.  In  oth- 
er words,  he  ^ealt  with  the  assignee  as  a 
creditor,  with  the  object  of  procuring  a  por- 
tion of  his  claim  siralnst  the  estate  to  be 
paid  In  full,— a  scheme  which,  if  successful, 
would  give  him  an  advantage  over  other  cred- 
itors. By  such  conduct,  1  think,  the  plain- 
tiff estopped  himself  from  thereafter  setting 
np  the  Invalidity  of  the  assignment  Having 
recognized  the  assignment  for  the  purpose 
of  gaining  some  advantage,  he  tox>l6  not  In 
eoDsdence  torn  aioond  and  assert  its  invalidi- 


ty. It  is  of  DO  eoMcqoenca,  and  I  do  not 
think  we  need  consider,  whether  he  could 
or  did  receive.  In  fact  the  benefit  supposed. 
It  might  have  been  altogether  Uhisory,  and 
yet  there  was  snfflcient  in  his  attempt  at  us- 
ing the  assignee  and  the  funds  of  the  estate 
for  his  benefit  to  estc^i  him  in  equity  from 
complaining  that  the  assignment  was  worth- 
less at  law.  Upon  these'  additional  grounds, 
I  think  the  plaintUTs  complaint  was  proper- 
ly dismissed  upon  the  merits. 

The  other  point  which  the  plaintiff  raises 
in  support  of  his  appeal,— that  bis  position  as 
assignee  of  the  bank's  judgments,  through 
a  transfer  made  after  the  time  of  his  deal- 
ing with  the  assignee  of  Rice  Bros.,  would 
not  be  affected  by  the  estoppel,— I  think,  la 
satisfactorily  answered  in  the  opinion  of  the 
learned  Judge  who  presided  at  the  trial  of  thia 
action.  He  was  a  creditor,  recognized  in 
the  assignment  when  it  was  made,  and  the 
mere  fact  that  the  indebtedness  to  him  may 
have  been  Increased  through  the  transfer  of 
other  debts  of  the  Insolvents  does  not  affect 
the  question.  I  agree  with  Mr.  Justice 
BRADLEY  that  the  estoppel  arising  from  an 
effectual  ratification  of  the  assignment  was 
I)ersonal  to  the  plaintiff.  The  Judgment 
should  be  affirmed,  with  costa  All  concur, 
except  HAIGHT,  J.,  not  sitting.  Judgment 
afiSrmed. 


(X1»  N.  T.  Mi) 

SWART  T.  RIGKARD. 

(Oonrt  of  Appeals  of  New  York.     Jan.  21, 
1896.) 

Falsi  iMPRisomisHT— Akbkst— Aividavit— 8n^ 
noiBNcr. 
An  affidavit  that  affiant's  store  was  bur- 
glarized, and  certain  goods  taken  therefrom; 
that  affiant  believes  that  the  ttore  was  bur- 
glarised by  S.  and  V.  and  'another,  from  the  tstA 
that  said  parties  were  about  tbat  time,  alter 
1  a.  m.,  "prowling"  around  and  near  the  prem- 
ises,—sufficiently  tends  to  show  the  guilt  of  S.' 
and  y.  to  give  the  magistrate  Jurisdiction  to  is-' 
sue  a  warrant;  and  therefore  S.  and  V.,  beinir 
arrested,  have  no  action  against  affiant  for 
false  imprisonment 

Appeal  from  supreme  court  general  term. 
Third  department. 

Action  by  James  H.  Swart  against  Charles 
Rickard  for  false  Imprisonment.  From  a 
Judgment  of  the  general  term  (26  N.  Y.  Supp. 
408)  reversing  a  Judgment  for  defendant,  de- 
fendant appeals.    Reversed. 

This  is  an  appeal  from  a  judgment  of  the 
general  term  of  the  supreme  court  in  the 
Third  department  The  complaint  contained 
two  counts  or  causes  of  action,  one  for  false 
Imprisonment,  and  the  other  for  mallclotis 
prosecution.  Both  were  based  upon  and  al- 
leged to  have  arisen  out  of  the  same  trans- 
action. The  answer  contained  a  general  de- 
nial and  allegations  of  certain  facts  and  cb> 
cumstances  which  were  set  up  both  as  a 
complete  and  as  a  partial  defense  to  the  ac- 
tion. On  the  trial,  at  the  close  of  the  evi- 
dence^ the  court  decided  that;  m  far  «a  th* 
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action  was  for  false  Imprisonment,  it  conld 
not  be  maintained,  bnt  submitted  it  to  the 
Jurj  as  an  action  for  maiicioas  prosecution. 
To  tills  ruling  tlie  plalntift  excepted.  The 
yerdlct  was  for  the  defendant  On  appeal 
to  the  general  term  the  Judgment  was  re- 
versed, and  a  new  trial  granted.  WliUe  the 
appeal  book  contains  a  statement  that  tbe 
defendant  moved  for  a  new  trial  on  the 
minutes,  upon  the  exceptions,  and  because 
the  verdict  was  contrarjr  to  the  evidence, 
and  that  the  motion  was  denied,  yet  no  or- 
der denying  the  plaintUTs  motion  is  contain- 
ed in  the  record,  and  there  Is  nothing  to 
show  the  entry  of  any  such  order,  but  it  is 
practically  admitted  that  none  was  entered. 
The  notice  of  appeal  was  in  form  an  appeal 
from  an  order  denying  a  motion  for  a  new 
'trial,  as  well  as  from  the  judgment  Tbe 
order  of  reversal  by  the  general  term  shows 
affirmatively  that  the  appeal  from  the  or- 
'der  was  not  considered  or  decided  by  that 
court,  and  that  the  Judgment  was  reversed 
upon  the  sole  ground  that  tbe  trial  court 
'erred  in  refusing  to  submit  the  case  to  the 
Jury  as  an  action  for  false  imprisonment 

Z.  S.  Westbrook,  for  appellant  R.  B.  Fish, 
for  respondent 

MABTIN,  J.  (after  stating  the  facts).  As 
no  order  denying  the  plaintiff's  motion  for 
a  new  trial  was  entered  or  is  contained  in 
tbe  record,  none  of  the  questions  sought  to 
be  raised  by  that  motion  were  presented  to 
the  general  term  for  determination,  and  tbe 
absence  of  such  an  order  is  not  supplied  by 
tbe  recital  In  tbe  record  that  such  a  motion 
was  made,  nor  by  tbe  notice  of  appeal,  which 
states  that  an  appeal  was  taken  from  the 
order  as  well  as  from  the  judgment  Rich- 
ardson y.  Hartmann,  68  Hun,  0.  22  N.  Y. 
Supp.  645;  Maas  v.  Ellis,  12  Civ.  Proc.  B.  323; 
Jagau  V.  Ooetz,  11  Misc.  Bep.  381,  32  N.  X. 
Supp.  144;  Bradley  Fertilizer  Co.  v.  South 
Pub.  Co.,  4  Misc.  Bep.  172,  23  N.  Y.  Supp. 
C75;  Zapp  v.  Miller.  109  N.  Y.  61,  56.  15  N. 
E.  889.  Hence  the  only  question  before  that 
court  arose  upon  the  exception  to  the  ruling 
of  tbe  trial  court  refusing  to  allow  tbe  plain- 
tiff to  submit  tbe  action  to  the  jury  as  one 
for  false  Imprisonment 

The  plaintiff  was  arrested  upon  a  warrant 
Issued  by  a  Justice  of  tbe  peace  charging  him 
with  the  crime  of  burglary  and  larceny.  Tbe 
complaint  or  deposition  In  pursuance  of 
which  the  warrant  was  issued  was  made  by 
tbe  defendant.  If  it  was  sufficient  to  give 
the  justice  jurisdiction,  then,  confessedly,  the 
defendant  was  not  liable  for  false  imprison- 
ment The  Code  of  Criminal  Procedure  pro- 
vides that  the  deposition  upon  which  a  war- 
rant may  issue  "must  set  forth  the  facts 
stated  by  the  prosecutor  and  his  witnesses, 
tending  to  establish  tbe  commission  of  the 
crime  and  tbe  guilt  of  the  defendant."  Sec- 
tion 149.  "If  the  magistrate  be  satisded 
therefrom  that  tbe  crime  complained  of  has 


been  committed,  and  tbat  there  is  reason- 
able ground  to  believe  that  the  defendant 
bas  coumiltted  It;  be  must  Issne  a  warrant 
of  arrest"  Section  ISO.  That  it  was  suffi- 
ciently stated  in  the  deposition  that  a  crime 
had  been  committed  is  not  controverted.  The 
respondent's  contention  is  that  the  facts  set 
forth  did  not  tend  to  establisb  tbe  guilt  of 
tbe  plaintiff,  and  therefore  were  Insufficient 
to  afford  a  reasonable  groond  for  the  justice; 
to  believe  that  the  respondent  had  commit- 
ted tbe  offense.  After  the  facts  showing 
the  commission  of  the  crime  were  stated,  it. 
was  stated  in  tbe  deposition  that  "deponent 
believes,  and  bas  reason  to  believe,  that' 
said  store  was  broken  into  and  burglarized 
by  James  H.  Swart  and  Wallace  Van  Event 
and  another,  from  the  fact  that  said  parties- 
were  about  that  time,  1.  e.  after  one  o'clock 
that  night  prowling  around  and  near  the 
premises."  If  the  facts  and  drcumstanceg. 
stated  in  this  deposition  were  sufficient  to 
call  for  tbe  Judicial  determination  of  ti>e 
justice  as  to  whether  there  was  reasonable 
ground  to  believe  that  tbe  plaintiff  bad  com- 
mitted tbe  offense,  then  the  defendant  was 
protected,  although  the  magistrate  may  have 
erred  in  Judgment  Therefore,  the  precise 
qnestion  to  be  determined  is  whether  the 
depotition  tended  to  establish  the  guilt  of  tbe 
plaintiff.  The  facts  stated  in  the  depositioa' 
are  to  the  effect  that  the  offense  of  burglary, 
was  committed  by  breaking  into  the  defend- 
ant's store  In  the  nighttime,  and  that  abouti 
the  time  of  the  commission  of  tbe  offense  tbfr 
plaintiff  and  others  were  prowling  around 
and  near  the  premises.  The  general  defini- 
tion of  the  word  "prowl"  is:  "To  rove  or 
wander  over  in  a  stealthy  manner;  to  col-, 
lect  by  plunder;  to  rove  or  wander  stealtbUy, 
as  one  in  search  of  plunder."  When  we  give 
full  effect  to  this  word,  and  accord  to  it  its 
general  meaning,  it  becomes  quite  clear  that 
the  deposition  was  sufficient  to  justify  the 
magistrate  in  determining  that  tbe  facts, 
stated  therein  tended  to  establish  tbe  guilt  of - 
the  defendant  It  disclosed  that  an  offense- 
bad  been  committed;  that  It  was  committed  In 
tbe  night;  and  that  at  or  near  tbe  time  of  its 
commission,  tbe  plaintiff  was  roving  stealtb- 
ily  around  the  premises  in  search  of  prey 
or  plunder.  We  think  this  statement  of  facts' 
was  sufficient  to  Justify  the  magistrate  in' 
determining  that  there  was  reasonable 
ground  to  believe  that  tbe  defendant  was 
guilty  of  tbe  crime  charged.  In  determining 
the  sufficiency  of  this  deposition,  it  should 
be  borne  In  mind  that  the  proceeding  before 
the  justice  is  attacked  collaterally,  and, 
therefore,  that  great  latitude  of  construction 
sbodld  be  Indulged  in.  Pratt  v.  Bogardus,  49 
Barb.  89,  91.  The  case  of  Blodgett  v.  Race, 
18  Hun,  132,  and  similar  cases  cited  by  the 
respondent  are  to  the  effect  that  an  affidavit 
or  complaint,  upon  which  a  warrant  of  arrest 
Is  issued,  made  upon  information  and  belief 
only,  or  upon  hearsay,  or  mere  suspicion.  Is 
Insufficient   to   confer  Jurisdiction    upon    a 
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magistrate  as  to  the  person  of  a  defendant, 
and  that  a  warrant  issued  •without  such  Juris- 
diction afTords  no  protection  against  a  charge 
of  Illegal  arrest  The  cases  referred  to  are 
dearly  distinguishable  from  this,  and  are  not 
in  conflict  with  the  conclusion  we  hare  reach- 
ed. In  those  cases  no  facts  were  stated.  In 
this  the  deposition  contained  a  statement  of 
facts  which  was  sufficient  to  call  upon  the 
magistrate  for  Judicial  consideration  and  de- 
termination, and  tended  to  prove  the  guilt  of 
the  respondent.  We  are  of  theoplnlon  that  the 
deposition  was  sufficient  to  give  the  magis- 
trate Jurisdiction  to  issue  the  warrant  under 
which  the  plaintiff  was  arrested;  that  the 
warrant,  when  issued,  was  a  protection  to 
the  defendant;  and  that  an  action  for  false 
imprisonment  could  not  be  properly  main- 
tained. The  Judgment  of  the  general  term 
should  be  reversed,  and  the  Judgment  of  the 
trial  court  affirmed,  with  costs  In  all  the 
courts.    All  concur.    Judgment  accordingly. 


a«  N.  T.  2U) 

Id  re  KBTMER. 

(Court  of  Appeals  of  New  York.    Jap.  21, 

1896.) 

CrviL  Sbrvicb  Law»— PatyBRRBD  Class— Cokbti- 

TDTioNAi.  Law— Pbacticabiutt  or 

Examinations. 

1.  Laws  1895,  c.  344,  providing  that  when 
honorably  discharged  soloiers  and  sailors  of 
the  Civil  War  are  applicants  for  appointment 
«nd  promotion  In  the  dvll  service  of  the  state, 
competitive  examinations  shall  not  be  deemed 
practicable  or  necessary,  in  cases  where  the 
compensation  of  the  oflSce  does  not  exceed  $4 
per  day,  refers  only  to  veterans  of  the  Civil 
War,  and  violates  Const,  art.  5,  |  9,  which  ap- 
plies to  all  citizens,  and.  provides  that  appoint- 
ments and  promotions  in  the  civil  service  of  the 
state  shall  be  made  according  to  merit  and  fit- 
ness, to  be  ascertained,  so  far  as  practicable, 
by  examination,  which,  so  far  as  practicable, 
shall  be  competitive.  35  N.  Y.  Supp.  161,  re- 
versed. 

2.  Such  provision  of  the  constitution  Is  vio- 
lated by  Laws  1895,  c.  344,  providing  that,  as 
to  veterans,  compeUtive  examinations  sliall  not 
be  deemed  practicable.  In  cases  wliere  the  com- 
pensation does  not  exceed  $4  per  day,  inasmuch 
as  it  affords  no  t»Bt  of  practicability. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

In  the  matter  of  the  application  of  George 
Keymer  for  a  writ  of  mandamus  to  compel 
the  civil  service  commissioners  of  the  city 
of  Brooklyn  to  subject  him  to  a  noncom- 
petitive examination  for  appointment  in  the 
civil  service.  From  an  order  of  the  general 
term  reversing  an  order  that  a  writ  of  man- 
damus should  issue  (35  N.  Y.  Supp.  161),  re- 
lator appeals.    Aifirmed. 

Jesse  Johnson,  for  appellant.  Albert  G. 
McDonald,  for  respondent 

BARTLETT,  J.  The  single  question  pre- 
sented by  this  appeal  Is  whether  chapter 
344,  Laws  1895,  is  In  conflict  with  article  5, 
i  9,  of  the  constitution  of  1894.  The  relator, 
an  honorably  discharged  soldier  of  the  late 
Civil  War,  applied  to  the  defendant  on  the 


17th  day  of  May,  1895,  for  a  noncompetitive 
examination  as  messenger  in  the  service  of 
the  city  of  Brooklyn,  in  pursuance  of  chap- 
ter 344,  Laws  1895,  which  went  Into  effect, 
April  18,  1895.  The  application  was  refused 
and  this  proceeding  was  Instituted. 

The  act  of  1895  Is  amendatory  of  various' 
acts 'amending  the  original  act  of  1883  (chap- 
ter 854),  to  regulate  and  Improve  the  civil 
service  of  the  state  of  New  York.  The  ma- 
terial portion  of  section  1  of  the  act  of  1895 
reads  as  follows:  "In  grateful  recognition 
of  the  services,  sacriflces  and  sufferings  of' 
persons  who  served  In  the  army  or  navy  of 
the  United  States  in  the  late  Civil  War,  and 
have  been  honorably  discharged  therefrom, 
they  shall  be  certified  as  such  by  the  com- 
missioners or  board  of  officers  authorized  to 
report  names  for  appointment  or- promotion 
to  the  appointing  officer  or  other  appointing 
power,  and  when  such  honorably  dischar- 
ged soldiers  and  sailors  of  the  late  Civil 
War  are  applicants,  they  shall  be  preferred 
for  such  appointment  and  promotion,  and 
competitive  examinations  shall  not  be  deem- 
ed practicable  or  necessary  in  cases  where 
the  compensation  or  other  emolument  of  the 
office  does  not  exceed  four  dollars  per  day,, 
but  the  examination  shall  be  such  as  Is  cal- 
culated only  to  ascertain  the  merits  and  fit- 
ness of  the  applicant  for  the  position  for' 
which  he  applies,  and  if  found  fitted  to  fill' 
such  position,  the  applicant's  name  shall  be 
placed  on  the  eligible  list  and  he  shall  be 
certified  therefrom."  The  constitution  of 
1894  (article  5,  |  9)  reads  as  follows:  "Sec. 
9.  Appointments  and  promotions  In  the  civil, 
service  of  the  state,  and  of  all  the  Civil  divi- 
sions thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness,  ^ 
to  be  ascertained,  so  far  as  practicable,  by 
examinations,  which,  so  far  as  practicable, 
shall  be  competitive;  provided,  however, 
that  honorably  discharged  soldiers  and  sail- 
ors from  the  army  and  navy  of  the  United 
States  In  the  late  Civil  War,  who  are  citi- 
zens and  residents  of  this  state,  shall  be  en- 
titled to  preference  In  appointment  and  pro- 
motion, without  regard  to  their  standing  on 
any  list  from  which  such  appointment  or 
promotion  may  be  made.  Laws  shall  be 
made  to  provide  for  the  enforcement  of  this 
section."  This  section  of  the  constitution 
Is  clear  and  concise,  and  it  would  seem  as  If 
there  ought  to  be  Httle  difficulty  In  under- 
standing its  meaning.  Appointments  and 
promotions  in  the  civil  service  are  to  be  made 
according  to  merit  and  fitness,  to  be  ascer- 
tained, BO  far  as  practicable,  by  examina- 
tions, which,  BO  far  as  practicable,  shall  be 
competltlTe.  This  Is  all  the  constitution  has 
to  say  in  regard  to  examinations.  It  then 
provides  that  certain  described  honorably 
discharged  soldiers  and  sailors  In  the  late 
Civil  War  shall  be  entitled  to  preference  In 
appointment  and  promotion  without  regard 
to  their  standing  on  any  list  from  which 
such    appointment    or    promotion    may    be 
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made.  This  Is  the  only  proTlsion  made  for 
the  veterans  of  the  OWil  War.  It  then  de- 
clares that  laws  shall  be  made  to  provide 
for  the  enforcement  of  these  provisions. 
Three  points  stand  out  clearly  in  this  sec- 
tion, viz.:  (1)  Merit  and  fitness  are  to  be 
ascertained,  so  far  as  practicable,  by  exam- 
inations. (2)  Examinations,  so  far  as  prac- 
ticable, shall  be  competitive.  (3)  Tlie  honor- 
ably discharged  soldiers  and  sailors  of  the 
CivU  War  are  only  entitled  to  preference  in 
appointment  and  promotion  after  their 
names  appear  on  the  list  from  which  ap- 
pointments ai^d  promotions  may  be  made. 

It  will  be  profitable,  before  considering  the 
act  of  1895,  in  the  light  of  these  constitution- 
al provisions,  to  refer  briefly  to  the  condition 
of  civil  service  legislation  at  the  time  the  new 
constitution  was  framed,  and  the  proceedings 
In  the  constitutional  convention  in  reference 
to  the  section  we  are  considering.  In  1883 
an  act  was  passed,  to  regulate  and  Improve 
the  civil  service'  of  the  state  of  New  Xork 
(chapter  354);  in  1884  (chapter  410,  {  4)  the 
'  act  of  1883  was  amended  by  giving  honorably 
discharged  soldiers  and  sailors  In  the  late  war 
preference  for  appointment  in  the  civil  service 
over  other  persons  of  equal  standing  as  ascei^ 
talned  under  the  act  and  the  act  amended. 
In  other  words,  this  was  a  preference  on  the 
eligible  or  waiting  list.  In  1886  (chapter  29, 
S  1)  the  act  of  1884  was-  amended  by  removing 
some  of  Its  obscurities.  Chapter  464,  Laws 
1887,  amending  chapter  312,  Laws  1884,  also 
conferred  special  privileges  on  veterans.  In 
1894  (chapter  717)  the  previous  acts  were 
amended  by  adding  to  the  provisions  already 
referred  to,  the  following,  viz.:  "But  the  civil 
service  rules  and  laws  of  this  state  shall  not 
apply  to  such  persons  residents  of  this  state 
who  served  in  the  army  or  the  navy  of  the 
United  States  In  the  late  war  and  have  been 
honorably  discharged  therefrom,  for  any  posi- 
tion or  employment  the  compensation  of 
which  does  not  exceed  four  dollars  a  day  in 
the  public  departments,  and  upon  all  public 
works  of  the  state  of  New  York,  and  of  the 
several  cities,  counties,  towns  and  villages 
thereof."  At  that  time  no  constitutional  pro- 
visions stood  in  the  way  of  such  legislation, 
whatever  other  reasons  might  have  been  ur- 
ged against  It.  The  constitution  of  1894  went 
Into  effect  January  1,  1895.  Shortly  thereaft- 
er the  act  of  1894  (chapter  717)  was  declared, 
by  the  special  term  of  the  Third  department, 
to  be  In  conflict  with  the  provisions  of  the 
constitution  of  1894,  already  quoted,  and, 
therefore,  abrogated.  In  re  Sweeley,  12  Misc. 
Rep.  174,  33  N.  Y.  Supp.  369;  affirmed  (June 
14,  1895)  146  N.  Y.  401,  42  N.  E.  543,  without 
opinion.  Judge  Bcrrlck  wrote  so  able  and  ex- 
haustive an  opinion  at  special  term  that  this 
court,  in  affirming,  did  not  deem  It  necessary 
to  write.  The  constitutional  convention,  fa- 
miliar with  the  civil  service  legislation  refer- 
red to.  framed  the  section  we  have  quoted, 
and  the  history  of  its  passage  through  that 
body  Is  instructive.    As  originally  oCCered  to 


the  convention  the  section  read:  "Appoint- 
ments and  promotions  In  the  civil  service  of 
the  state  and  of  the  cities  shall  be  made,  so 
far  as  practicable,  according  to  merit  and  fit- 
ness, to  be  ascertamed  by  examinations, 
which,  so  far  as  practicable,  shall  be  competi- 
tive. Laws  shall  be  made  to  provide  for  the 
enforcement  of  this  section."  Records  of 
New  York  Const  Conv.  p.  2438.  It  wiU  be 
observed  that  as  Introduced,  this  section  pro- 
vided for  no  preferred  class.  The  following 
amendment  was  otTered  and  defeated  (Id. 
2444):  "Honorably  discharged  Union  soldiers 
and  sailors,  who  are  not  otherwise  disquali- 
fied for  such  appointment  or  promotion,  shall 
be  exempt  from  the  provisions  of  this  sec- 
tion." A  number  of  amendments  were  then 
offered,  difFering  In  phraseology,  but  having  a 
common  object— the  exemption  of  honorably- 
discharged  Union  soldiers  and  sailors  from 
the  provisions  of  the  section.  Finally,  the 
following  amendment  was  offered  and  adopt-, 
ed  (Id.  2554),  which  was  practically  a  substi- 
tute for  all  pending  amendments:  "Provided, 
however,  that  honorably  discharged  soldiers 
and  sailors  of  the  United  States  in  the  late 
Civil  War  shall  be  entitled  to  preference  In 
appointment  and  promotion,  without  regard 
to  their  standing  In  any  list  from  which  »p- 
polntment  or  promotion  shall  be  made."  This 
was  afterwards  slightly  amended  so  as  to 
read  as  it  stands  In  the  section  at  the  present 
time. 

It  Is  therefore  apparent  In  view  of  the  cIvU 
service  legislation  existing  In  1894,  and  the 
history  of  this  section  of  the  constitution  un- 
der review  In  the  constitutional  convention, 
that  It  was  the  Intention  of  the  framers  of 
the  constitution  to  place  all  the  citizens  of  the 
state  on  an  equality  as  to  examinations  to  de^ 
termlne  the  merit  and  fitness  of  those  who  de- 
sired an  appointment  In  the  civil  service.  It 
was  only  after  long  debate,  and  the  defeating 
of  a  number  of  more  radical  amendments  In 
the  convention,  that  the  veterans  of  the  Civil 
War  secured  preference  In  appointment  and 
promotion  without  regard  to  their  standing  on 
any  list  from  which  api)olntment  and  promo- 
tion could  be  made.  It  seems  to  us  clear  that 
this  section  of  the  constitution,  read  according 
to  Its  letter  and  spirit,  contemplates  that  In 
all  examinations,  competitive  and  noncom- 
petitive, the  veterans  of  the  GivU  War  have 
no  preference  over  other  citizens  of  the  state; 
but  when,  as  a  result  of  those  examinations, 
a  list  Is  made  up  from  which  appointments 
and  promotions  can  be  made,  consisting  of 
those  whose  merit  and  fitness  have  been  duly 
ascertained,  then  the  veteran  Is  entitled  to 
preference  without  regard  to  his  standing  on 
that  list 

We  come,  then,  to  consider  the  act  of  1895, 
which  provides.  In  substance,  that,  as  to  hon- 
orably discharged  soldiers  and  sailors  of  the 
late  Civil  Wai,  competitive  examinations  shall 
not  be  deemed  practicable  or  necessary,  in 
cases  where  the  compensation  or  other  emolu- 
ment of  the  office  does  not  exceed  f4  per  day. 
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It  is  Ta7  clear  ttiat  this  act  Is  In  conflict 
with  the  section  -of  tbe  constitution  we  have 
examined  and  constraed.  In  the  &rat  place, 
this  act  refers  only  to  veterans  of  the  OIvIl 
War,  and  creates  a  favored  class.  The  vet- 
eran  who  seeks  a  place  In  the  civil  service 
where  .compensation  does  not  exceed  $4  per 
day  is  exempted  from  competitive  examina- 
tion, whUe  every  other  citizen  must  submit 
to  It  This  is  contrary  to  the  letter  and  spirit 
of  the  constitution,  and  renders  the  act  void. 
There  is,  however,  another  provision,  fatal  to 
the  act,  wherein  It  arbitrarily  declares  that, 
as  to  veterans,  competitive  examinations  shall 
not  be  deemed,  practicable  or  necessary  In 
cases  where  compensation  does  not  exceed  $4 
per  day.  While  it  is  tme  that  the  constitu- 
tion contemplates  that  it  may  not  always  be 
practicable  to  ascertain  merit  and  fitness  by 
examinations,  or  to  have  these  examinations 
competitive,  yet  a  mere  arbitrary  declaration 
In  an  act  of  the  legislature  that  competitive 
examinations  of  veterans  are  impracticable  in 
cases  where  the  compensation  does  not  exceed 
$4  per  day,  is  In  plain  violation  of  the  provl- 
Bioaa  of  the  constitution  maidng  competitive 
examinations  necessary.  It  needs  no  argu- 
ment to  demonstrate  that  the  rate  of  compen- 
sation attaching  to  an  office  is  no  test  of  the 
practicability  of  subjecting  the  applicant  for 
the  position  to  a  competitive  examination.  It 
is  not  necessary,  at  this  time,  to  define  and 
Umit  the  power  here  conferred  upon  the  leg- 
islature. It  is  enough  to  say  that  the  at- 
tempted exercise  of  power  in  the  act  of  1895  is 
void.  It  is  quite  possible  there  are  or  will  be 
offices  and  positions,  by  reason  of  peculiar 
duties,  which  experience  will  demonstrate 
cannot  be  filled  by  competition,  and  when 
such  a  case  arises  it  will  be  competent  for 
the  legislature  to  provide  for  It  by  an  appro- 
priate act  disclosing  the  circumstances  which 
justify  its  intervention. 

We  have  been  urgently  i;equeated  to  con- 
strue the  civil  service  section  of  the  constitu- 
tion, and  the  subsequent  legislation  to  enforce 
it,  so  as  to  protect  the  veterans  of  the  Civil 
War  in  their  declining  years  when  seeking 
ixwitions  wherein  to  earn  an  honest  living. 
We  liave  but  one  dnty  to  discharge  at  this 
time,  and  tliat  is  to  construe  the  constitution 
as  written,  and  to  determine  the  validity  of 
legislation  seeking  to  enforce  it  The  status 
of  the  war  veterans  in  the  civil  service  was 
fixed  by  the  constltutl<wal  convaitioD  of  1884, 
and  If  it  is  not  satisfactory  to  the  people  the 
remedy  is  with  them.  We  are  fully  con- 
vinced, however,  of  the  wisdom  of  a  well-reg- 
ulated civil  service  In  tlie  state  and  all  Its 
civil  divisions.  Experience  has  demonstrated 
that  competitive  examinations  have  greatly 
benefited  the  public  service.  This  being  so, 
the  war  veterans.  In  c(»nmon  with  all  other 
good  citizens,  will  favor  a  rlgrld  enforcement 
of  the  civil  service  provisions  of  the  constitu- 
tion. The  order  appealed  from  should  be  af- 
firmed. AU  concur,  excqpt  YANN,  J.,  not  sit- 
ting.   Order  affirmed. 


a«  N.  Y.  Ml) 
SMITH  T.  MOLLBSON. 

(Court  of  Appeals  of  New  York.     Jan.  21, 
1896.) 

Building  Contract — Constbuction— Bo!n>— CoH- 

8IDKBATI0N— SUKETT'B   DBPBNSK— Air 
TBSATION  or  CoNTRAOT. 

1.  A  bnllding  contractors'  bond  is  not  with- 
out consideration  merely  I>ecau8e  the  bond  was 
executed  after  the  contract,  and  after  the  con- 
tractors had  commenced  work,  the  contract 
having  been  entered  into  upon  tne  faith  of  the 
promise  of  the  contractors  to  give  the  bond.  26 
N.  Y.  Snpp.-  663,  afSrmed. 

2.  Wnere  a  contract  to  furnish,  prepare, 
and  set  granitp  in  a  building  proviaed  for 
monthly  payments  to  the  contractors  of  a  cer- 
tain per  cent,  of  the  estimated  value  of  the 
work  "performed  on  the  building,"  there  was 
no  departure  therefrom,  so  as  to  release  the 
contractors'  sureties,  by  making  said  payments 
on  the  value  of  the  preparation  of  the  granite 
as  well  as  on  the  granite  actually  put  in  tite 
huUding.     26  N.  Y.  Supp.  653,  affirmed. 

3.  Where  a  building  contract  proviBed  that 
plaintiff  was  to  make  payments  to  the  contract- 
ors upon  certificates  furnished  by  plaintiffs 
superintendent,  the  mere  fact  that  sach  pay- 
ments were  made  without  said  certificates  was 
not  such  li  departure  as  will  relieve  the  con- 
tractors' sureties  from  liability,  where  they 
were  no  greater  in  amount  than  they  would 
have  been  if  such  estimates  had  been  exacted 
by  plaintiff. 

4.  A  surety' on  a  contractors'  bond  was  not 
released  by  reason  of  the  fact  that,  after  the 
contractors  failed  to  complete  the  work,  and 
plaintiff  gave  the  notice  required  by  the  contract, 
in  order  to  terminate  it,  he  subsequently  recall- 
ed the  notice,  and  allowed  the  contractors  to 
proceed  with  the  work,  during  which  time  the 
loss,  for  which  the  surety  was  held  liable,  oc- 
curred. 

6.  As  said  contract  was  made  a  part  of  the 
'bond,  and  provided  that  the  owner,  at  any  time- 
during  the  progress  of  the  work,  had  the  right, 
to  alter  said  contract,  said  surety  thereby  con- 
sented in  advance  to  said  alleged  departures. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  James  B.  Smith  against  Fhebe 
O.  Molleson  as  surety  on  the  bond  of  Pratt 
&  Molleson  to  plaintiff.  A  judgment  in  favor 
of  plaintiff,  entered  on  the  verdict  directed 
by  the  court,  was  afilrmed  by  the  general 
term  (26  N.  Y.  Supp.  653),  and  defendant  ap- 
peals.   Affirmed. 

William  C.  Beecher,  for  appellant  Jacob 
F.  Miller,  for  respondent 


03RIEN,  J.  The  defendant  has  been  held 
liable  as  surety  upon  a  bond  given  to  secure 
the  performance,  by  the  contractors,  of  a 
building  contract,  dated  November  1, 1888,  in 
which  they  agreed  to  furnish,  cut,  set,  and 
clean  all  the  new  granite  woib  for  the  en- 
largement of  a  public  building  in  the  city  of 
New  York.  The  plaintiff  agreed  to  pay  the 
contractors  for  this  work  the  sum  of  930,000, 
in  monthly  payments  of  not  to  exceed  80  per 
cent  "of  the  estimated  value  of  the  work 
performed  on  the  building,"  the  balance,  or 
final  payment,  to  be  made  when  the  work 
was  completed.  The  work  was  to  he  done 
according  to  drawings  and  specifications  re- 
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ferred  to  in  the  contraot,  and  the  xwyments 
made  upon  the  certificate  nt  the  plaintiff's  su- 
perintendent. The  rights  and  obligations  of 
the  parties  are  specified  In  the  contract  with 
minute  detail,  and.  among  other  things.  It 
was  stipulated  that,  in  case  the  contractors 
failed  to  perform,  the  plalntUI  might  take 
possession  of  the  work  and  complete  it  at  the 
contractors'  expensi..  It  Is  conceded  that 
they  failed  to  perform,  and  that  the  plalntifl 
was  obliged  to  complete  the  work  himself  at 
an  expense  of  scTeral  thousand  dollars  more 
than  the  contract  price.  It  was  agreed  be- 
tween the  plaintiff  and  the  contractors  that 
the  latter  should  give  to  him  a  bond  to  in- 
sure the  faithful  performance  of  the  contract, 
and,  in  imnsuance  of  this  agreement,  the  de- 
fendant. In  behalf  of  the  contractors,  execut- 
ed, under  seal,  and  delivered,  the  Instrument 
npon  which  this  action  was  brought.  -  It 
bears  date  December  27,  1888,  and  was  exe- 
cuted subsequent  to  the  contract,  and  one  of 
the  conditions  is  that  the  contractors  should 
well  and  truly  perform  the  contract  referred 
to,  according  to  Its  terms.  In  which  case  the 
instrument  should  be  void  and  of  no  effect, 
but  that,  in  case  they  failed  to  so  perform, 
the  defendant  would  pay  to  the  plaintiff  his 
damages,  sustained  by  reason  of  such  non- 
performance, not  exceeding  a  sum  named. 
It  is  conceded  that  the  plaintiff  sustained 
damages  by  reason  of  the  failure  of  the  con- 
tractors to  perform  their  contract,  and  the 
recovery  is  within  the  limits  of  the  bond. 
The  defense  is  that  the  bond  was  given  with- 
out consideration,  and  that  the  defendant  be- 
came released  from  Its  obligations  by  reason' 
of  changes  In  and  departures  from  the  con- 
tract guarantied,  without  the  defendant's 
consent,  by  the  parties  thereto.  At  the  trial 
a  verdict  was  directed  for  the  plaintiff. 

The  plaintiff  entered  into  the  contract  and 
bound  himself,  according  to  Its  terms,  upon 
the  faith  of  the  promitie  r>t  the  contractors  to 
give  the  bond,  and  It  Is  admitted  that  If  this 
was  concurrent  with  the  execution  and  deliv- 
ery of  the  ln8trum<»nt,  it  would  constitute  a 
sufficient  consideration.  But,  since  the  bond 
was  given  afterwards,  ?nd,  as  the  defendant 
claims,  subsequent  to  the  time  that  the  con- 
tractors had  entered  upon  the  actual  per- 
formance of  the  cont^lc^  it  is  insisted  that 
It  required  some  ntsW  consideration.  If  It 
be  true  that  the  evidence  in  the  case  would 
warrant  a  finding  by  the  Jury  that  the  con- 
tractora  were  engaged  in  the  performance  of 
the  contract  when  the  bond  was  given.  It 
wonid  also  be  true  that  this  was  by  the  grace 
and  pleasure  of  the  plaintiff,  and  not  by  vir- 
tue of  any  right  under  the  contract.  Their 
right  to  insist  upon  performance,  as  against 
the  plaintiff,  and  to  receive  the  benefit  of  the 
contract,  was  not  perfected  until  the  bond 
was  given.  Whatever  the  cwitractora  may 
have  assumed  to  do  before.  It  was  only  upon 
the  delivery  of  the  bond  that  the  contract  be- 
came complete  and  binding  upon  the  plaintiff, 
and  hence  the  muttial  obligations  Imposed 


upon  the  contractors  at  one  time,  and  upon 
the  plaintiff  at  another,  furnished  a  consid- 
eration for  the  bond.  Bank  t.  C!oit,  1(M  N. 
Y.  532,  11  N.  E.  54. 

The  other  defense  rests  mainly  upon  a  con- 
struction of  the  c&ntciCt  which  the  defend- 
ant claims  to  be  the  correct  one.  It  should 
be  observed  at  the  outset  that  the  contract 
guarantied  4s,  by  reference,  made  a  part  of 
the  bond,  and  therefore.  In  order  to  deter- 
mine the  scope  of  the  defendant's  undertak- 
ing, the  two  Instruments  must  be  read  to- 
gether. It  is  true,  as  the  teamed  counsel  for 
the  defendant  contends,  that  the  liability  of 
a  surety  is  strictissiml  Juris.  .  But  that  does 
not  mean  that  a  different  rule  must  be  ap- 
plied in  the  constructlor  of  contracts  of  sure- 
tyship than  that  which  Is  to  be  applied  in  the 
construction  of  contracts  in  general.  Like  all 
other  contracts,  the  andertaking  of  a  surety 
must  be  construed  irirly  and  reasonably,  and 
according  to  the  intention  of  the  parties.  If' 
the  surety  has  used  ambiguous  language,  and 
the  party  secured  baa  advanced  his  money 
on  the  faith  of  the  interpretation  most  favor- 
able to  his  rights,  that  will,  ordinarily,  pre- 
vail. If  the  instrument  is  open,  reasonably,  to 
such  interpretation.  It  means  that  a  surety- 
shall  not  be  held  bcycn:*  the  precise  stipula- 
tions of  his  contract  He  is  not  liable  on. 
any  implied  engagement,  where  a  party  con- 
tracting for  his  own  interest  might  be,  and; 
he  has  the  right  to  Insist  on  the  strict  per-- 
formance  of  any  condition  for  which  he  has 
stipulated,  whether  othera  would  consider  it> 
material  or  not.  But  where  the  question  is 
as  to  the  meaning  of  the  written  language  in 
which  he  has  contracted,  there  is  no  differ-, 
ence,  and  there  ought  not  to  be  any,  between 
the  contract  of  a  surety  and  that  of  any  other 
party.  In  this  respect  they  are  ordinary  com- 
mercial obligations  standing  upon  the  same 
footing  as  other  contracts.  Gates  v.  McKee, 
13  N.  Y.  232,  Bennett  v.  Draper,  139  N.  Y.- 
266,  34  N.  E,  791.  When  the  terms  of  the 
contract  guarantied  have  been  changed,  or 
the  contract,  as  finally  made.  Is  not  the  one 
upon  which  the  surety  agreed  to  become 
bound,  he  will  be  released.  Page  v.  Krekey, 
137  N.  Y.  307,  33  N.  B.  311.  But  in  this  case 
there  is  no  claim  that  the  terms  of  the  build- 
ing contract,  to  which  the  defendant's  bond 
related,  have  in  an;  respect  been  changed  by 
the  parties  to  it  The  most  that  is  claimed 
is  that,  in  its  performance,  the  parties  have 
so  far  departed  frou  Its  terms  as  to  change 
the  defendant's  condition,  to  her  prejudice, 
and  to  deprive  her  of  rights  and  benefits  un- 
der the  contract,  which,  otherwise,  she  would 
be  entitled  to  by  subrogation.  Where  the 
party  secured  does  some  act  which  changes 
the  position  of  the  surety  to  his  injury  or 
prejudice,  the  latter  Is  no  longer  bound.' 
Phelps  T.  Borland,  108  N.  Y.  406.  9  N.  B. 
307;  Bank  v.  Streeter,  106  N.  Y.  186,  12  N. 
E.  706;  Lynch  \.  Heynolds,  16  Johns.  40; 
Brown  v.  Williams,  4  Wend.  360;  ^{avlgatlon 
Co.  T.  Rolt,  6  C.  B.  (N.  S.)  550;   Calvert  T. 
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Dock  Co.,  2  Kem   638;  Warre  v.  Qdyert,  7 
AdoL  &  B.  14a 

Tbe  learned  counsel  for  the  defendant  In- 
sists, upon  bis  construction  of  tbe  contract, 
tbat  tbe  plaintiff  paid  or  advanced  to  the 
contractors  a  larger  poi-tlon  of  the  contract 
price  than  be  was  required  to  by  tbe  con- 
'  tract,  and  that  it  was  so  paid  without  any 
certificate.  Tbe  contention  rests  upon  the 
defendant's  construction  of  tbe  building  con- 
tract, which^  tn  substance,  is  that  tbe  provi- 
sion for  "monthly  payments,  not  to  exceed 
80  per  cent,  of  the  estimated  value  of  the 
work  performed  on  tbe  building,"  required 
tbe  estimate  to  be  based  only  upon  tbe  work 
when  actually  set  in  tbe  building,  whereas  It 
was  in  fact  based  upon  the  work  actually 
done  under  or  in  pursuance  of  tbe  contract, 
whether  the  granite  was  actually  placed  In 
the  building  or  not.  This  is  the  alleged  de- 
'parture  from  tbe  terms  of  the  contract. 
,  which  constitutes  the  principal  ground  of  the 
'defense.  Before  tbe  conclusion  of  tbe  learn- 
ed counsel  for  the  defendant  can  be  adopted, 
.we  mast  assent  to  tbe  premise  from  which 
it  Is  sought  to  be  deduced,  and  that  requires 
ins  to  ascertain  and  determine  tbe  true  mean- 
ling  and  intention  of  the  clause  of  the  con- 
;  tract  above  quoted.  It  must  be  given  a  fair 
and  reasonable  construction,  and  the  general 
i  situation  will  throw  some  light  upon  tbe 
i  meaning  of  tbe  written  words.  It  appears 
'that  the  granite  required  was  to  be  quarried 
i  in  Nova  Scotia,  transported  from  the  quarry 
to  a  place  in  Connecticut,  where  it  was  to  be 
'dressed,  and  then  transported  to  New  York, 
jand  set  In  the  building.  TUe  work  involved 
in  the  preparation  and  carriage  of  the  mate- 
irlal  was  by  far  the  most  expensive  part  of 
the  contract,  and  it  appears  that  tbe  con- 
'  tractors  bad  no  means  to  meet  this  outlay, 
except  the  monthly  payments,  so  ibat  if  they 
could  realize  notbing  until  the  stone  was 
[placed  in  the  building,  they  would  be  prac- 
'tically  unable  to  perform  the  contract  at  alL 
This  would  be  an  unreasonable  construction, 
'and  would,  if  acted  upon,  operate  so  oppress- 
;  Ively  as  to  place  the  contractors  at  tbe  mer- 
cy of  the  owner,  a  view  that  is  always  to  be 
:  avoided  when  possible.  Russell  v.  Allerton, 
108  N.  X.  292, 15  N.  E.  391.  It  would  deprive 
them  of  all  right  to  monthly  payments  ex- 
:cept  when  and  to  the  extent  that  granite  had 
actually  been  placed  in  the  walls,  however 
'large  their  outlay  for  procuring  and  prepar- 
fing  the  material  may  have  been  during  the 
.month.  The  parties  bad  the  right  to  give  to 
the  expression,  "work  performed  on  the  build- 
ing," a  broader  meaning,  which  could  very 
[  properly  include  the  value  of  any  work  done 
or  materials  procured  under  the  contract  to- 
wards its  erection,  al the  ugh  the  granite  pro- 
cured and  prepared  Iiad  not  yet  been  placed. 
Since  no  payments  were  made  In  excess  of  80 
per  cent,  of  tbe  valne  of  the  work  performed 
in  setting  the  stone,  and  in  procuring  and 
preparing  them,  and  as  all  the  materials  so 
procured  and  prepared  actually  went  into 


the  building,  no  advances  were  made  by  the 
plaintiff  to  the  contractors  beyond  tbe  fair 
requirements  of  the  contract  It  Is  said  that 
it  cannot  be  supposed  that  the  plaintiff  con-' 
tracted  to  pay  any  p^rt  of  the  contract  price 
for  material  at  the  quarry,  and  at  the  place' 
where  it  was  to  be  prepared,  or  for  the  worki 
performed  In  preparing  tbe  same  for  use,  be- 
fore it  could  be  known  that  it  would  ever  ac- 
tually reach  the  building.  But  since  tbe' 
monthly  payments  were  stipulated  for  tbe 
purpose  of  enabling  the  contractors  to  prose-' 
cute  the  work,  and  as  the  operation  of  pla-, 
cing  the  granite  in  place  when  prepared  was 
the  least  part  of  it,  we  do  not  think  that  this 
view  would  be  unreasonable  or  improbable.; 
It  gave  to  the  plaintiff  reasonable  assurance 
and  protection  against  loss,  and  at  tbe  same' 
time  enabled  the  contractors  to  prosecute: 
the  work.  While  the  plaintiff  is  described' 
in  the  contract  as  owner,  he  in  fact  had  no.> 
Interest  whatever  In  the  building,  but  was 
the  general  and  immediate  contractor  from' 
the  city  for  the  erection  of  the  whole  build- 
ing, and  the  defendant's  principals  were  bis 
subcontractors  for  a  particular  and  specific' 
part  of  tbe  work,  namely,  tbe  granite  work. 
The  plaintiff  was  not  entitled  to  bis  contract' 
price  from  the  city  until  the  building  was, 
completed,  though  tbe  ofilcers  representing 
it  had  discretion  to  make  advances.  More- 
over, by  a  clause  in  the  contract,  the  plaintiff,, 
in  case  the  sulicontractors  abandoned  the 
work  or  failed  to  perform,  could  terminate 
the  contract  and  go  on  with  the  work  him- 
self, and  in  that  event  the  material  in  pro-i 
cess  of  preparation  should  belwig  to  him  for 
the  purpose  of  completing  the  work,  whether 
such  material  was  at  the  building,  at  the, 
quarry,  or  at  some  other  place.  So  tltat  the 
plaintiff,  in  stipulating  for  monthly  pay- 
ments, estimated  upon  tbe  work  actually  per- 
formed, whether  in  the  building  or  not,  as- 
sumed nothing  more  than  tbe  ordinary  and 
usual  risks  incident  to  all  contracts  of  that 
character.  We  do  not  think,  therefore,  that 
the  meaning  of  the  contract  should  be  made 
to  depend  upon  the  use  of  the  words,  "on 
the  building,"  when  we  can  see,  from  the 
situation  of  the  parties,  the  nature  of  the 
worlc,  and  other  provisions  of  the  instru- 
ment, that  the  intention  was  to  make  the  ad- 
vances as  the  work  progressed.  To  give  to 
it  tbe  other  construction  would,  in  practice, 
disable  the  contractors  at  the  very  outset' 
from  performance,  and  impose  upon  the  de- 
fendant a  liability,  Inevitable  from  tbe  be- 
ginning, and  possibly  in  a  much  larger 
amount  than  has  followed  tbe  construction 
adopted  by  the  parties  themselves. 

The  objection  that  the  payments  were  made 
without  the  certificate  may  be  answered  in 
tbe  same  way.  The  owner  could  dispense 
with  it  if  he  so  dected,  under  the  terms  of 
the  contract,  if  not  upon  general  prindplea, 
and  since  the  payments  made  without  it  were 
not  greater  in  amount  than,  upon  tbe  true 
construction   of  the  contract   they   should 
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have  been  If  it  bad  been  exacted,  the  omto- 
sion  of  the  owner  to  Insist  upon  It  did  not 
prejudice  the  surety.  We  are  not  dealing, 
now,  with  any  actual  change  in  the  terms  of 
the  contract,  but  with  kcta  or  omissions  of 
tlie  plaintiff  in  the  performance,  which,  in  or- 
der to  operate  to  release  the  surety,  must  be 
of  such  a  character  that  it  can  be  said  tliat 
her  position  was  changed  to  her  prejadtce. 
It  should  also  be  observed  that  there  is  a 
clause  In  the  contract  the  material  part  of 
which  reads  as  follows:  "Should  the  owner, 
at  any  time  during  the  progress  of  the  said 
work,  request  any  alterations,  deviations, 
additions,  or  omissions  from  the  said  con- 
tract, he  shall  be  at  liberty  to  do  so,  and 
the  same  shall  in  no  way  affect  or  malce 
void  the  contract."  The  defendant,  having, 
by  reference,  in  effect  made  the  contract  a 
part  of  the  bond,  must  l>e  deemed  to  have 
assented  to  this  provision,  and  to  any  chan- 
ges or  deviations  in  performance  from  the 
building  contract  made  under  it.  She  has, 
in  effect,  guarantied  the  performance  of 
a  written  contract  between  other  parties, 
which,  by  its  terms,  permitted  the  parties 
to  change  it  or  deviate  from  it  While  it 
is  not  important  to  consider  the  real  scope 
of  this  clause,  since  we  prefer  to  dispose  of 
the  questions  in  the  case  wpoa  the  ground 
that  there  was  no  material  departure  from 
the  contract,  when  properly  construed,  It 
should  be  noted  that  she  consented  in  ad- 
vance to  clianges  of  some  character  which 
are  permitted  by  the  contract  in  language 
qnite  broad  and  comprehensive.  It  would 
not  be  difficult  to  show  that  the  plaintiff 
might,  under  this  provision  at  least,  dispense 
with  the  formality  of  a  certificate  when  call- 
ed upon  by  the  contractora,  from  time  ta 
time,  for  some  portion  of  the  contract  price, 
without  discharging  the  surety,  even  though 
it  was  more  important  to  the  defendant's  In- 
terest and  protection  than  it  appean  to  be. 
It  is  manifest  that  the  provision  was  intend- 
ed for  the  benefit  of  the  owner  alone,  and  he 
could  waive  it  without  affecting  the  defend- 
ant's liability. 

The  contractors  having  failed  to  complete 
the  work,  the  plaintiff  gave  the  notice  re- 
quired by  the  contract  in  order  to  terminate 
it  The  contract  provides  when  and  upon 
what  contingencies  the  plaintiff  could  ter- 
minate, and  the  manner  of  proceeding  for 
that  purpose.  The  final  act  which  was  to 
put  an  end  to  the  contract  was  talcing  pos- 
session of  the  premises  by  the  plaintiff.  The 
notice  may  have  been  a  necessary  step  or 
formalltj  in  that  direction,  but  of  itself,  it 
did  not  operate  to  bring  the  contract  to  an 
end.  It  was  clearly  within  the  power  of  the 
plaintiff  to  recall  it,  after  given,  if  not  upon 
general  principles,  then  under  the  permission 
contained  In  the  contract.  It  appeara  that 
he  was  induced,  sabsequentiy,  to  allow  the 
contractora  to  go  on,  and  they  again  attempt- 
ed to  complete  the  work,  and  again  failed. 
It  is  said  that  the  loss  which  the  plaintiff 


sustained,  and  for  which  tbe  recovery  was 
had,  occurred  under  this  permission,  and  the 
defendant's  counsel  treats  this  last  effort  at 
performance  as  a  new  contract  in  regard  to 
which  the  snrety  was  not  bound.  It  was 
manifestly  nothing  more  than  a  uiere  waiver 
or  recall  of  the  notice  for  the  termination  of 
the  contract  and  the  work  was  performed 
and  payment  made,  not  upon  a  new  contract, 
but  upon  the  old  one,  up  to  the  time  that  the 
final  notice  was  given,  when  the  plaintiff  was 
obliged  to  take  possessioii  of  the  work.  The 
case  was  very  folly  considered  in  the  court 
below,  and,  as  we  have  sufficiently  indicated 
the  ground  of  our  concurrence  in  the  decision 
upon  points  that  are  controlling.  It  is  unnec- 
essary to  notice  other  and  minor  questions  In 
■the  case.  The  judgment  should  therefore  be 
affirmed,  with  costs.  All  concnr.  Judgment 
affirmed. 


cm  N.  T.  tas) 
GKOSSER  V.  CITY  OP  ROCHESTER  et  «L 

(Court  of  Appeals  of  New  York.     Jan.  21, 
1896.) 

HUSBAKD  AKD  WiFB— ESTATE  BT  EHTIUBTr— GOK> 
DBMNATIOH  PaOOSEDlNOS. 

Since  the  wife,  under  the  married  wo- 
man's act  of  1848,  Is  entitled  to  possess  as  s 
tenant  in  common  land  conreyed  to  herself  and 
husband  jointly,  she  may,  during  her  liusband'a 
life,  sue  to  enjoin  the  construction  of  a  sewer 
by  a  city  across  the  land  so  conveyed,  the  right 
of  way  for  which  has  l>een  acquired  by  con- 
demnation proceedings  against  the  husband 
alone. 

Appeal  from  supreme  court  general  term. 
Fifth  department 

Action  by  Anna  Grosser  against  the  city 
of  Rochester  and  othera.  From  a  judgment 
of  the  general  term  (22  N.  Y.  Supp.  1120)  af- 
firming a  judgment  for  plaintiff,  defendants 
appeal.   Affirmed. 

A.  J.  Rodenbeck,  for  appellants.  Thomas 
D.  Wilkin,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
restrain  the  city  of  Rochester  and  its  con- 
tractor  from  constructing  a  sewer  across  the 
plaintiff's  premises.  The  premises  In  ques- 
tion were  conveyed  to  the  plaintiff  and  her 
husband,  and  are  occupied  by  them  as  a 
residence.  Under  the  deed  they  each  be- 
came seised  of  an  estate  as  tenants  by  the 
entirety.  Prior  to  the  commencement  of 
this  action,  the  dty  of  Rochester  instituted 
proceedings  to  condemn  a  right  of  way  for 
a  sewer  across  the  pramises,  but  gave  notice 
thereof  to  the  plaintiff's  husband  only. 
Such  proceedings  resulted  in  the  making  of 
an  award  to  the  husband,  which  was  paid 
into  court  The  city,  by  Its  contractor,  then 
threatened  to  enter  into  possession  of  the 
premises  to  construct  the  sewer,  and  there- 
upon this  action  was  brought.  We  fully 
agree  with  the  learned  referee  and  with  the 
court  below  that  the  notice  served  upon  the 
hu8l)and,  and  his  appearance  in  the  pro- 
ceeding, did  not  make  the  wife  a  party,  nor 
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bind  her  Interest  In  tbe  premises,  and  that 
as  to  her  the  city  acquired  no  right  In  tbe 
land.  It  is  contended,  however,  on  behalf 
of  tbe  ci^,  that  tbe  sewer  would  not  work 
a  permanent  Injury  to  tbe  freehold;  that  tbe 
husband  was  entitled  to  tbe  benefit,  use,  pos- 
session, and  control  of  tbe  land  during  tbe 
Joint  ihres  of  himself  and  wife,  and,  having 
such  possession  and  control,  be  had  the 
right  and  power  to  grant  to  the  city  tbe  right 
to  construct  the  sewer  across  tbe  premises, 
and  maintain  it  during  bis  life;  that  tbe 
plaintiff's  rights  have  not  been  infringed; 
and  that  no  action  can  be  maintained  by  her 
until  she  shall  become  vested  with  the  ab- 
solute and  entire  estate  as  survivor  of  her 
husband.  When  land  is  conveyed  to  hus- 
band and  wife,  they  each  become  seised  of 
tbe  entirety,  and  upon  tbe  death  of  either 
tbe  whole  survives  to  tbe  other.  We  are 
aware  that  by  the  common  law  the  bus- 
band,  before  the  death  of  his  wife,  could 
possess  and  control  the  land,  and  take  all 
tbe  profits  thereof  for  bis  own  benefit  Ber- 
ttes  V.  Nunan,  92  N.  Y.  152.  This  right, 
however,  followed  tbe  conveyance,  and  in- 
ured to  tbe  husband  under  tbe  general  prin- 
ciple of  tbe  common  law,  and  was  not  ac- 
quired by  reason  of  tbe  creation  of  a  ten- 
ancy by  tbe  entirety.  So  that,  when  tbe 
disability  of  tbe  wife  was  removed  under 
tbe  married  woman's  act  of  IMS  and  sut)se- 
qnent  acts,  she  was  thereafter  permitted  to 
have,  bold,  and  enjoy  whatever  estate  came 
to  her  by  devise  or  conveyance,  and  the  bus- 
band's  right  to  the  sole  occupancy  and  pos- 
session terminated.  Thereafter  she  became 
entitled  to  bold,  enjoy,  and  possess  with  him 
as  If  she  were  a  tenant  in  common.  Biles  v. 
Fisher,  144  N.  Y.  306,  88  N.  E.  337.  Tbe 
construction  of  a  sewer  across  tbe  premises 
In  question  is  a  permanent  injury,  and  In- 
terferes with  plaintiff's  possession.  It  con- 
sequently follows  that  she  has  a  present 
right  to  maintain  tbe  action.  The  judgment 
should  be  affirmed,  wltb  costs.  All  concur. 
Judgment  affirmed. 


(148  N.  Y.  270) 

GALLB  et  aL  v.  TODB  et  al. 

(Court  of  Appeals  of  New  York.     Jan.  21, 
1896.) 

Fbaoodlbiit  Cokvbtanobs  —  Jddohbnts  Uon- 
VE8SED — RxTirioATiorr— ErFECT. 
1.  On  the  issue  as  to  whether  jndements 
confessed  by  insolvent  debtors  were  fraudu- 
lent, it  appeared  that  the  debtors,  with  intent 
to  Uefinud  their  creditors,  transferred  all  their 
property  to  s  corporation'  formed  by  tbe  debtors 
and  tho  creditors  in  whose  favor  the  judgments 
were  afterwards  confessed:  that,  on  being  ad- 
vised by  counsel  that  such  transfer  was  void 
as  fraudnlent,  the  property  was  retransferred  to 
the  debtors,  and  the  judgments  confessed  in 
favor  of  the  creditors,  who  were  aware  that 
the  first  transfer  was  fraudulent,  and  who  bid 
in  the  property  on  execution  issued  on  their 
judgiaents,  and  transferred  the  same  to  the 
wives  of  tbe  debtors,  so  that  the  debtors  sub- 
Rcquently  acquired  the  management  thereof. 
''.42N.K.no.9 — 43 


HeU,  that  the  judgment  was  void,  as  in  fraud, 
of  the  other  creditors. 

2.  Under  4  Rev.  St  (8th  Bd.)  p.  2592,  g  1, 
providing  that  s  judgment  suffered  with  intent 
to  defraud  creditors  shall  be  void,  such  fraudu- 
lent intent  on  the  part  of  the  debtor  alone  does 
not  render  the  judgment  void.  26  N.  Y.  Supp. 
683,  reversed. 

8.  The  ratification  l>y  a  creditor  of  the  is- 
suance by  an  attorney  of  execution  on  judg- 
ment confessed  by  a  debtor  without  such  cred- 
itor's knowledge  does  not  render  the  lien  prior 
to  that  of  an  attachment  sued  out  by  another 
creditor,  and  levied  after  tbe  execution,  but 
prior  to  the  ratification. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Samuel  Galle  and  another  against 
Adolph  Tode  and  others.  From  a  judgment 
of  tbe  general  term  (26  N.  Y.  Supp.  633)  af- 
flrming  a  judgment  for  plaintUTs,  defendants 
appeal.   Afflrm«id. 

13.  J.  Myers,  for  appellants.  Benjamin  N. 
Cardozo,  for  respondents.  Bacon  &  Merritt; 
for  respondents  Wolff. 

HAIGHT,  J.  Tbe  plaintUTs  are  judgment 
creditors  of  the  defendants  Tode  and  Wul- 
Ung,  who  were  copartners,  doing  business 
under  tbe  name  of  Tode  Bros ,  and  engaged 
In  tbe  grocery  business  In  tbe  city  of  New 
York,  and  at  Monroe,  In  tbe  county  of 
Orange.  Tbe  plaintiffs  bring  this  action  to 
set  aside  certain  judgments  confessed  by 
Tode  and  Wulllng  in  favor  of  the  other  ap- 
pellants, on  tbe  ground  of  fraud,  or  to  post- 
pone such  judgments,  wltb  the  executions  Is- 
sued thereon,  to  tbe  ben  of  the  plaintiffs' 
judgment  and  execution. 

On  or  about  tbe  7th  day  of  March,  1891, 
tbe  defendants  Tode  and  Wulllng  became 
financially  embarrassed,  and  convinced  tbat 
they  could  not  longer  continue  their  business 
without  obtaining  frorr<  their  creditors  an  ex- 
tension of  time  for  the  payment  of  their 
debts.  Thereupon,  tbey,  'ji  company  wltb 
tbe  defendants  Levi  and  Mateme,  organized 
a  corporation  by  the  name  of  Tode  Bros. 
Company,  and  transterrod  thereto  all  of  their 
property  and  stock  in  trade,  without  receiv- 
ing therefor  any  consideration,  money,  or 
stock  in  such  corporation  Tbey  then  called 
a  meeting  of  their  creditors  for  March  16, 
1891,  for  tbe  purpose  of  procuring  a  com- 
promise. At  such  meeting  the  defendants 
Tode  and  Wulllng  disclosed  to  tbelr  cred- 
itors tbe  fact  that  their  property  had  been 
transferred  to  the  corporation,  so  that  It 
could  not  be  reached  by  them.  They  were 
then  advised  tbat  such  transfer  was  fraud- 
nlent and  void  in  law,  and  the  creditors  ap- 
pointed a  committee  to  formulate  an  ar- 
rangement by  which  tbe  property  could  be 
applied  pro  rata  upon  the  debts  of  the  firm. 
On  the  24tb  day  of  March,  a  meeting  of  the 
committee  was  held,  at  which  the  defend- 
ants Wulllng,  l.evl,  and  Mateme  were  pres- 
ent, and  at  which  the  committee  formulated 
a  plan  for  the  adjustment  of  tbe  affairs  of 
tbe  company.    They  then  prepared  and  sign* 
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ed  a  notice  to  the  creditors  calling  a  meeting 
for  the  26th  of  Ma-ch,  in  order  to  present 
their  plan  for  approvLi  and  acceptance.  The 
notice  was  delivered  to  Wulling  to  be  sent 
to  the  creditors,  but,  instead  of  sending  the 
same,  he  withheld  and  suppressed  it,  and, 
in  company  with  Levi  and  bis  counsel,  went 
to  the  residence  of  the  defendant  Mateme; 
and  there  Levi,  as  president,  Mateme,  as 
treasurer,  and  Tode  and  Walling,  as  di- 
rectors, passed  a  resolution  authorizing  a 
retransfer  of  the  property  of  the  corporation 
to  the  defendants  Tode  and  Wulling,  and 
then  executed  such  a  transfer.  On  the  next 
day  the  defendants  Tode  and  Wulling  con- 
fessed Judgments  in  favor  of  Levi  for  the 
sum  of  $3,058.09,  and  in  favor  of  Mateme  for 
the  sum  ol  $5,543.09,  which  judgments  were 
immediately  docketed  in  the  office  of  the 
clerk  of  the  county  of  New  York,  and  trans- 
cripts thereof  filed  in  the  office  of  the  clerk 
of  Orange  covmty,  npon  which  executions 
were  issued  to  the  sheriffs  of  the  respective 
counties.  The  defendants  Tode  and  Wulling 
thereafter,  but  on  the  same  day,  confessed 
Judgments  In  favor  of  eight  other  creditors 
of  their  firm,  but  without  such  creditors' 
knowledge,  and  they  caused  these  Judgments 
to  be  entered,  executions  to  be  Issued  there- 
on to  the  sheriffs  of  the  counties  of  New 
York  and  Orange,  and  levies  to  be  made  upon 
the  property  of  Tode  and  Wulling.  After 
the  execution  of  such  Judgments,  and  the 
levy  of  the  executions  thereon  upon  the  prop- 
erty of  the  delendant^  Tode  and  Wulling, 
the  plaintiffs  procured  an  attachment  to  be 
issued  in  an  action  brought  by  them  to  le- 
cover  a  Judgment  for  the  amount  of  their 
claim,  which  attachment  was  levied  upon  the 
property  of  the  defendaats  Tode  and  Wul- 
ling, but  after  the  levy  of  the  executions 
npon  the  Judgments  previously  confessed. 
Subsequently  the  property  so  levied  upon  In 
the  county  of  New  York  was  sold,  and  the 
same  was  purchased  by  the  defendant  Levi, 
under  the  assumed  name  of  Levlson,  and 
shortly  thereafter  the  same  was  transferred 
to  the  wives  of  the  defendants  Tode  and 
Wulling,  who  formed  a  "Opartnershtp,  and 
continued  the  business  through  their  hus- 
bands at  the  same  place  and  in  the  same 
manner  that  it  had  theretofore  been  con- 
ducted. At  about  the  same  time  the  proper- 
ty levied  upon  in  Orange  county  was  sold  to 
the  defendant  Mateme,  who  caused  a  cor- 
IMration  to  be  organized  under  the  name  of 
the  Monroe  Cheese  Company,  that  being  the 
name  under  which  the  defendants  Tode  and 
Wulling  had  formerly  conducted  their  busi- 
ness In  that  county;  and  such  business  was 
continued  by  the  corporation  with  the  de- 
fendant Tode  as  manager,  and  the  defendant 
Wulling  as  secretary. 

The  referee  has  found  as  facts  that  the 
corporation  first  organized  by  the  defend- 
ants Tode  and  Wulling,  under  the  name  of 
Tode  Bros.  Company,  was  organized  for  the 
purpose  of  receiving  the  transfer  of  the  prop- 


erty and  estates  of  Tode  Bros.,  so  that  sucb 
property  and  estates  might  be  placed  t)e- 
yond  the  reach  of  their  creditors,  including 
the  plaintiffs,  and  aa  part  of  a  sctieme  con- 
trived by  them  to  obtain  from  their  creditois 
au  extension  of  time  for'  the  payment  of 
their  debts;  that  such  transfer  embraced  all 
of  the  property,  estates,  and  effects  of  Tode 
Bros.,  and  was  made  with  a  fraudulent  in- 
tent to  hinder,  delay,  and  defraud  their  cred- 
itors; that  the  retransfer  of  the  property  of 
the  coriwratlon  to  Tode  and  Wulling,  and 
the  confessions  of  Judgments  by  them  in 
favor  of  the  other  defendants,  and  the  is- 
suing of  executions  thereupon,  under  which 
all  of  the  property  of  the  defendants  Tode 
and  Wulling  was  levied  upon,  were  done  and 
accomplished  by  the  defendants  Tode  and 
Wulling  with  the  like  fraudulent  Intent  and 
purpose,  and  the  intent  and  purpose  of  in- 
cumbering and  covering  np  their  property, 
so  that  their  other  creditors,  including  the 
plaintiffs,  should  not  be  able  to  reach  the 
same,  and  for  the  purpose  of  hindering  and 
delaying  such  creditors  in  the  enforcement 
and  collection  of  their  claims  against  such 
defendants,  and  of  compelling  such  creditors 
to  compromise  or  settle  their  claims  upon 
unfavorable  terms,  and  for  less  than  the  full 
amoimt  thereof,  and  with  a  view  of,  in  some 
manner,  reserving  to  themselves  an  Interest 
in  the  property,  notwithstanding  the  sale 
thereof  under  the  executions.  The  referee 
also.  In  substance,  found  that  the  attorneys 
who  advised  and  represented  the  defendants 
Tode  and  Wulling  in  the  transactions  per- 
taining to  the  confessions  of  Judgments  and 
the  issuing  of  the  executions  were  the  at- 
torneys of  the  defendants  Levi  and  Mateme, 
and  the  same  attorneys  who.  In  the  matter 
of  the  confessions  of  Judgments,  acted  or  as- 
sumed to  act  In  behalf  of  the  creditors  or 
plaintiffs  In  the  Judgments  so  confessed,  as 
well  as  In  behalf  of  the  defendants  who  con- 
fessed them;  that  the  confessions  were  pre- 
pared. Judgments  entered,  and  executions  is- 
sued thereon  by  such  attorneys;  that  they 
had  knowledge  of  the  said  corporation  and 
of  the  transfer  thereby  of  all  the  property 
and  estates  of  Tode  Bros.,  and  advised  Tode 
and  Walling  that  such  transfer  was  fraudu- 
lent, and  that  the  property  should  be  re- 
transferred  to  them  by  the  corporation,  and 
they  uBsisted  In  making  such  retransfer; 
they  also  had  knowledge  of  the  meeting  of 
the  creditors  of  Tode  Bros.,  and  the  ap- 
pointment by  the  creditors  of  the  committee, 
and  of  the  proceedings  had  between  such 
committee  and  the  debtors  with  reference  to 
the  adjusting  of  their  matters,  and  they  ad- 
vised that  the  confessions  of  Judgments 
should  be  executed;  at  the  time  of  such  con- 
fessions, such  attorneys  were  not  acquainted 
with  any  of  the  parties  in  whose  favor 
Judgments  were  confessed,  except  the  de- 
fendants Levi  and  Mateme;  that  the  con- 
fessions were  prepared,  and  Judgments  en- 
tered thereon,  at  the  request  of  the  defend- 
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ants  Tode  and  WulUng,  and  upon  the  sug- 
gestious  and  advice  of  such  attorneys. 

It  Is  quite  apparent  tliat  tlie  defendants 
Tode  and  WuUlng  -were  anxious  to  find 
some  means  by  wblcb  they  could  avoid  pay- 
ment of  tlieir  creditors*  demands  in  full,  and 
still  retain  their  goods  and  continue  their 
business.  Their  first  attempt  to  dispose  of 
their  goods  to  a  corporation,  and  then  force 
a  compromise  or  extension  of  time  of  pay- 
ment from  their  creditors,  appears  to  have 
failed;  and  then,  -while  their  creditors  were 
engaged  in  devising  a  plan  to  dispose  of  the 
property  and  apply  the  proceeds  ratably  up- 
on the  Indebtedness  of  the  firm,  Tode  and 
Wulling  procured  a  retransfer  of  the  prop- 
erty from  the  corporation,  and  then  exe- 
cuted the  confessions  of* judgments  In  ques- 
tion, evidently  hoping  thereby  to  derive  an 
advantage  from  the  favored  creditors,  and 
also  to  force  the  other  creditors  to  submit  to 
a  compromise. 

It  is  contended  on  behalf  of  the  respond- 
ents that  the  defendants  Lievi  and  Mateme 
were  parties  and  privies  to  the  fraudulent 
Intent  of  Tode  and  Wulling.  There  is,  how- 
ever, no  direct  finding  to  that  effect.  A 
'finding  was  requested  that  the  defendants 
Levi  and  Mateme  had  no  linowledge  of  the 
Intent  of  Tode  and  Wulling  to  defraud  their 
creditors,  and  the  request  was  refused. 
But  the  refusal  to  find  a  fact  is  not  tanta- 
mount to  a  finding  against  a  fact,  unless  the 
intention  of  the  court  to  be  so  understood  is 
clearly  apparent  The  refusal  to  find  may 
rest  upon  other  considerations.  The  evi- 
dence may  not  be  regarded  as  satisfactory 
either  for  or  against,  or  the  fact  may  not  be 
regarded  as  material  in  the  determination  of 
the  controversy.  We  do  not  understand  the 
case  of  Standard  Oil  Co.  v.  Triumph  Ins.  Co., 
64  N.  Y.  85,  to  go  further.  In  the  view  of 
the  law  talcen  by  the  referee,  as  appears 
from  his  findings  and  opinion,  the  fraudu- 
lent intent  of  the  Judgment  creditors  was 
Immaterial.  It  is  therefore  reasonable  to 
suppose  that  his  refusal  was  based  ui)on  the 
supposition  that  the  fact  requested  to  be 
found  was  immaterial.  But,  while  there  Is 
no  direct  finding  that  the  defendants  Levi 
and  Materne  were  privies  and  parties  to  the 
fraud,  there  are  findings  from  which  we 
think  such  a  conclusion  Is  irresistible.  They 
may  not  have  Icnown  of  the  Intention  of 
Tode  and  Wulling  at  the  time  of  the  organ- 
ization of  the  corporation  or  at  the  time  of 
the  transfer  of  the  stoclc  of  the  firm  thereto, 
but  they  were  present  with  their  attorneys 
at  the  time  of  the  retransfer  of  the  prop- 
erty of  the  corporation  to  Tode  and  Wull- 
ing, and,  as  officers  of  such  corporation, 
they  toolc  part  in  authorizing  such  retransfer. 
Xhey  were  present  at  the  meeting  of  the 
'committee  of  the  creditors  where  the  whole 
'subject  was  discussed,  and  the  purpose  of 
the  members  of  the  firm  disclosed.  They 
were  present  when  the  confessions  of  judg- 
ments   were    made    to    themselves,    respec- 


tively, and  they  caused  executions  to  be  is- 
sued thereon,  and  levies  to  be  made  upon 
the  property  so  retransferred  by  the  corpora- 
tion. They  subsequently  bid  in  the  prop- 
erty upon  the  sales  that  were  made  by  the 
sheriffs,— Levi,  that  sold  by  the  sheriff  in 
New  Yorli,  and  Mateme,  tliat  sold  by  the 
sheriff  in  Orange;  and  they  subsequently 
disposed  of  the  property  so  bid  in,  in  the 
manner  already  related,  so  that  the  defend- 
ants Tode  and  Wulling  substantially  have 
the  control  and  management  thereof.  These 
facts  are  significant,  and  leave  no  escape 
from  the  conviction  that  Levi  and  Mateme 
not  only  knew  of  the  fraudulent  intent  and 
purpose  of  Tode  and  Wulling,  but  actually 
participated  and  aided  in  bringing  about  the 
disposition  of  the  property  intended  by 
them.  We  consequently  have  no  difficulty  in 
reaching  the  conclusion  that,  as  to  Levi  and 
Mateme,  the  determination  of  the  referee 
is  correct 

As  to  the  other  judigment  creditors  a  dif- 
ferent question  is  presented.  Confessedly, 
they  were  innocent,  and  had  no  knowledge 
of  any  fraudulent  intent  on  the  part  of  the 
judgment  debtors.  The  referee  and  the  gen- 
eral term  appear  to  have  reached  a  conclu- 
sion that  their  judgments  were  fraudulent, 
owing  to  the  purpose  and  Intent  of  the  judg- 
ment debtors,  notwithstanding  the  Innocence 
of  the  judgment  creditors;  following  Simons 
V.  Goldbach  (Sup.)  9  N.  Y.  Supp.  359,  360, 
anfd  Watch  Co.  v.  Payne  (Sup.)  11  N.  Y.  Supp. 
408,  410.  We  do  not  feel  at  liberty  to  follow 
the  general  term  to  the  extent  Indicated  in 
its  opinion.  Such  a  rule  would  practically 
render  useless  the  statute  providing  for  the 
confession  of  judgments,  and  make  it  dan- 
gerous for  a  diligent  creditor  to  accept  from 
his  debtor  a  confession  of  judgment  We 
are  aware  that  under  the  first  clause  of  the 
statute  of  frauds,  providing  that  every  con- 
veyance or  assignment  of  an  estate  with  the 
Intent  to  hinder,  delay,  or  defraud  creditors 
shall  be  void.  It  has  been  held  sufficient  to 
show  in  the  first  instance  fraudulent  Intent 
of  the  assignor.  Starin  t.  Kelly,  88  N.  Y. 
418;  Loos  v.  Wilkinson,  110  N.  Y.  195,  209, 
18  N.  E.  99.  But  a  somewhat  different  situ- 
ation Is  presented  with  reference  to  the  con- 
cluding clause,  which  provides:  "And  every 
bond  or  other  evidence  of  debt,  suit  com* 
menced,  decree  or  judgment  suffered,  with 
like  intent,  •  •  •  shall  be  void."  An  as- 
signment is  usually  the  voluntary  act  of  the 
assignor.  The  assignee  may  not  even  be  a 
creditor.  He  may  take  merely  as  a  trustee 
to  carry  out  the  will  of  his  assignor.  The 
character,  therefore,  of  the  instrument,  may 
depend  wholly  upon  the  intent  and  purpose 
of  the  individual  creating  it  But  the  com< 
mencing  of  a  suit  against  a  debtor,  and  the 
procuring  of  a  judgment,  usually  Involve 
some  action,  participation,  or  direction  of  the 
creditor,  and  its  character  cannot  always  be 
determined  by  the  purpose  and  Intent  of  the 
debtor.    A  confession  of  Judgment  is  one  of 
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the  remedies  provided  for  by  the  statute.  It 
may  lawfully  and  properly  be  resorted  to  by 
creditors  lu  their  attempts  to  secure  the  pay- 
ment of  their  claims.  A  diligent  creditor, 
learning  of  the  financial  embarrassment  of 
bis  debtor,  may  lawfully  take  proper  steps 
to  secure  his  claim.  He  may  take  money, 
property,  or  a  confession  of  judgment  A 
preference  secured  either  at  the  instance  of 
the  creditor  or  by  the  free,  voluntary  act  of 
the  debtor  creating  the  preference,  either  in 
an  assignment  or  by  a  confession  of  a  judg- 
ment, is  not  fraudulent  Something  further 
must  be  shown  in  order  to  bring  the  transac- 
tion within  the  condemnation  of  the  statute. 
If  the  debt  Is  fictitious  in  whole  or  in  part; 
if  there  is  a  scheme,  plan,  or  purpose  to  se- 
cure the  property  for  the  benefit  of  the 
debtor,  to  the  exclusion  of  the  creditors;  if 
there  is  a  puri>ose  to  cover  up,  secrete,  re- 
move, or  dispose  of  the  property  of  the  debt- 
or, so  as  to  prevent  its  coming  to  the  bands 
of  the  creditors;  or  if  there  is  an  attempt 
to  so  binder  and  delay  them  as  to  force  them 
to  accept  a  compromise  for  less  than  that 
which  is  actually  due  and  owing  to  them,— 
then  and  in  all  such  cases  the  transaction 
is  fraudulent  and  void;  and  if  a  judgment 
creditor  participates  in  such  scheme,  and  has 
knowledge  of  such  purpose,  or  In  any  manner 
aids  and  abets  the  accomplishment  of  such 
purpose,  he  becomes  a  party  to  the  fraud, 
and  is  liable  to  have  any  Uen  that  he  may 
have  procured  upon  his  judgment  postponed 
to  that  of  other  creditors,  even  though  the 
amount  of  his  judgment  Is  actually  due  and 
owing  to  him  from  the  debtor.  Manning  v. 
Beck,  12»  N.  T.  1,  29  N.  B.  90;  Ifaass  v.  Falk, 
146  N.  r.  34,  41,  40  N.  £.  504. 

While  we  are  unable  to  concur  In  the  rea- 
sons given  below,  we  are  still  inclined  to 
the  opinion  that  this  judgment  should  be 
sustained  as  to  these  judgment  creditors.  It 
is  true  they  were  innocent  of  any  fraud  or 
of  any  knowledge  of  the  purpose  or  intent  of 
the  judgment  debtors,  and  that  the  confes- 
sions of  judgment  were  made  to  them  with- 
out their  knowledge,  and  that  such  confes- 
sions were  for  the  amounts  actually  due  and 
owing  to  them.  We  may  therefore,  to  this 
extent,  treat  the  judgments  as  free  from 
fraud.  The  defendants  Tode  and  Wulling, 
having  confessed  the  judgments,  had  no  fur- 
ther power  or  control  over  them.  The  ex- 
ecutions issued  thereon  were  the  processes 
of  the  court  in  which  the  Judgments  were 
entered,  and  could  only  be  issued  by  an  of- 
ficer 'thereof  duly  authorised  by  law.  The 
judgment  debtors,  Tode  and  Wulling,  there- 
upon. In  furtherance  of  their  scheme,  direct- 
ed their  attorneys,  who  had  prepared  the 
confessions  of  judgments,  and  caused  them 
to  be  entered,  and  who  were  entire  strangers 
to  the  judgment  creditors,  to  Issue  execu- 
tions upon  such  judgments,  and  cause  them 
to  be  delivered  to  the  sheriffs  of  Mew  York 
and  Orange  counties  to  be  levied  upon  their 
property.    The  processes  of  the  court  were 


thus  procni^  to  be  issued  by  attorneys  wiio 
had  no  authority  from  the  owners  of  the 
judgments.  The  executions  would  therefore 
be  void,  as  well  as  levies  made  thereunder, 
unless  such  acts  of  the  attorneys  were  rati- 
fied by  the  judgment  creditors.  Paper  Co. 
V.  ©'Dougherty,  81  S.  Y.  474,  494.  There 
was  no  ratification  until  after  the  plalntltis 
in  this  action  had  procured  their  lien  upon 
the  property  by  the  levy  of  their  attachment 

Evidence  was  submitted  upon  the  trial,  un- 
der the  exception  of  the  defendants,  which 
was  competent  only  as  against  the  judgment 
debtors.  In  our  consideration  of  the  case, 
we  have  not  given  it  any  force  and  effect, 
except  as  against  the  judgment  debtors,  and 
it  is  apparent  from  (he  findings  of  the  referee 
that  he  did  not  otherwise  consider  it 

The  other  exceptions  appearing  in  the  case 
were  properly  disposed  of  by  the  general 
term. 

The  judgment  shoold  be  affirmed,  with 
costs.  All  concur.  BARTLBTT,  J.,  agrees 
with  the  conclusion  that  the  confessed  judg- 
ments to  I>evl  and  Materne  are  void,  but  is 
of  opinion  that  the  other  confessed  judg- 
ments, as  part  of  a  fraudulent  scheme,  and 
entered  up  without  knowledge  of  the  plain- 
tiffs therein,  are  also  void. 

Judgment  affirmed. 


(148  N.  Y.  238) 

OILLESPIB  V.  WBINBBRG  et  aL 

(Court  of  Appeals  of  New  York.    Jan.  21, 
1898.) 

BA8BMSNT8— COSSTRUOTIOir  OF  D»D. 

A  deed  which  gives  the  grantee  the  right 
to  use  a  specified  portion  of  an  adjoining  lot  as 
"an  alley  in  common,  for  the  purpose  of  passing 
and  repassing"  from  the  lot  conveyed,  gives  a 
right  to  use  the  alley  for  the  passage  of  foot 
travelers,  teams,  and  vehicles,  but  does  not 
authorize  the  grantee  to  erect  any  permanent 
structure  on  the  alley.  26  N.  Y.  Supp.  781.  af> 
filmed. 

Appeal  from  superior  court  of  New  York 
City,  general  term. 

Action  by  James  Waldron  Gillespie  against 
Philip  Weinberg  and  another  to  compel  de- 
fendants to  remove  all  i>arts  of  their  build- 
ing which  project  over  an  alley  in  rear  of 
plaintifTs  premises,  and  to  enjoin  them  from 
using  said  alley  for  any  purpose  except  pass- 
ing and  repassing  to  and  from  their  building. 
The  alley  in  aneatlon  Is  a  small,  irregular 
piece  of  ground  In  the  rear  of  plaintUTB 
premises,  and  connects  defendants'  premises 
with  Twelfth  street  The  two  premises  were 
originally  conveyed  by  a  common  grantor, 
and,  while  the  alley  passed  to  the  original 
grantee  of  plaintiff's  premises,  it  did  so  8uT>- 
ject  to  a  right  of  the  original  grantee  of  de- 
fendants' premises  to  use  the  "alley  in  com- 
mon" for  the  puriMses  of  passing  and  repass- 
ing to  and  from  Twelfth  street.  From  a 
Judgment  In  favor  of  plaintiff  (26  N.  Y.  Supp. 
781),  defendants  appeal.    Affirmed. 
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Edward  C.  Tames,  for  appdlants. 
lett  Van  Nest,  for  respondent 


G.  WU- 


PER  CURIAM.  We  do  not  assent  to  the 
opinion  of  tbe  trial  court  (26  N.  Y.  Supp.  781) 
tbat  tbe  defendants  are  not  entitled  to  use 
tbe  aUey .  in  question  to  cart  goods  to  and 
from  tbeir  premises.  We  think  the  alley 
may  be  used  for  tbe  passage  of  teams  and 
vehicles,  as  well  as  for  foot  travelers,  so 
far  as  is  necessary  to  the  reasonable  and  prop- 
er use  and  enjoyment  of  the  defendants' 
premises,  although  their  uses  and  occupancy 
may  have  been  changed.  We  so  held  in 
Arnold  v.  Fee  (not  yet  offldally  reported)  42 
N.  E.  588.  But,  as  the  Judgment  In  no  way 
restrains  the  defendants  from  passing  and  re- 
passing to  and  from  their  premises,  It  should 
be  affirmed.  Tbe  judgment  should  be  affirm- 
ed, with  coats.  All  concur.  Judgment  af- 
firmed. 


a«  N.  T.  262). 

SMITH  V.  ROBSON. 

(CSourt  of  Appeals  of  New  Xork.    Jan.  21, 
1886.) 

CosTBAOT  or  JEbBiae— JttioaT  to  Uisoharob  Bm 

PLOTS. 

A  contract  of  employment  by  which  the 
employe  agrees  that,  if  his  emplo;rer  shall  at 
any  time  "feel  satisfied  that  he  la  incompetent 
to  perform  the  duties  which  he  has  contracted 
to  perform  in  good  faith,"  the  employer  may  dis- 
charge him,  does  not  authorize  his  discharge 
onless  the  employer  is  "in  good  faith  satisfied" 
of  his  incompetency.  26  N.  Y.  Supp.  884,  af- 
firmed. 

Appeal  from  common  pleas  of  New  Tork 
dty  and  county,  general  term. 

Action  by  James  R.  Smith '  against  Stuart 
Robson,  brought  In  the  city  court  of  New 
York  to  rtcover  for  wrongful  discharge  un- 
der a  contract  of  employment  Plaintifl  re- 
covered a  Judgment  on  a  verdict  In  his  fa- 
vor at  tbe  trial  term,  which-  was  affirmed  at 
the  general  term.  26  N.  Y.  Supp.  884.  A 
Judgment  of  reversal  was  entered  by  the 
general  term  of  the  New  York  common  pleas 
(Id.  1131),  from  which  plaintUI  appeals  to 
this  court    Reversed. 

A.  H.  Hummel,  for  appellant  W.  W.  Cul- 
ver, for  respondent 

ANDREWS,  0.  J.  The  OBly  material  quea- 
tion  presented  by  this  record  arises  upon  the 
construction  of  that  clause  In  the  written 
contract  of  employment  which  relates  to  its 
sannlment  by  the  defendant  The  plaintiff 
was  an  actor,  and  tke  defendant  was  a  theat- 
rical manager.  Tbe  contract  is  dated  July  IB, 
1881,  and  the  plaintiff  thereby  agreed  to  en- 
ter tbe  defendant's  «nployment  as  an  actor, 
and  the  defendant  agreed  to  employ  blm  as 
such  during  the  season  of  about  80  weeks, 
commencing  on  or  about  September  1,  1881« 
at  a  ireekly  compensation  of  $56.  Tbe  plain- 
tiff was  to  act  in  all  characters  assigned 
to  liini,  in  a  correct  and  painstaking  man- 


ner, to  attend  rehearsals  promptly,  and  con- 
form to  and  abide  by  all  the  rules  and  regu' 
latlons  adopted'  by  the  defendant  The 
plaintiff  entered  upon  the  employment,  and 
about  two  weeks  thereafter  was  discharged 
by  the  defendant,  by  written  notice,  stating 
that  "we  are  positive  you  will  not  suit  us." 
The  clause  In  the  contract  relating  to  the 
annulment  of  the  contract  is  as  follows: 
"The  said  J.  R.  Smith  [plaintiff]  further 
agrees  that  if  at  any  time  Stuart  Robson 
[defendant]  shall  feel  s&tlsfled  that  he  is  in- 
competent to  perform  the  duties  which  he 
has  contracted  to  perform  In  good  faith,  or 
is  inattentive  to  business,  careless  in  the  ren- 
dering of  characters,  or  guilty  of  any  viola- 
tion of  the  rules  made  by  Stuart  Robson, 
then  be  may  annul  tlilfl  contract  by  giving 
two  weeks'  notice  to  said  J.  R.  Smith."  The 
defendant  at  the  close  of  tbe  plaintiff's  evi- 
dence, made  a  motion  to  dismiss  the  com- 
plaint on  the  ground,  substantially,  tbat  the 
defendant  having  given  the  notice  required^ 
the  engagement  was  rightfully  terminated; 
irrespectlre  of  any  question  of  competency 
of  the  plaintiff  or  other  grounds  for  the  dis- 
charge. The  motion  was  overruled,  and  tbe 
defendant  entered  upon  his  defense.  Tbe 
parties  on  the  trial  litigated  the  question  of 
the  plaintiff's  coHipetency  as  an  actor,  and 
also  the  question  of  his  alleged  inattentioa 
to  ills  duties.  The  court  in  a  charge  whlcb 
was  not  excepted  to,  presented  these  two 
questions  only  for  the  consideration  of  tbe 
Jury.  The  question  of  tbe  defendant's  good 
faith  in  discharging  the  plaintiff  was  not  al- 
luded to  on  the  trial  or  \n  the  charge,  and 
no  request  to  charge  In  respect  thereto  was 
made.  The  jury  found  a  verdict  for  the 
plaintiff  for  tbe  amount  of  tbe  compensa- 
tion fixed  by  the  contract,  less  what  tbe 
plaintiff  had  earned  in  other  employment 
during  tbe  contract  period.  The  jury  must 
have  found,  therefore,  in  favor  of  the  plain- 
tiff on  both  of  tbe  questions  submitted  to 
them. 

It  is  now  insisted,  in  behalf  of  the  de- 
fendant, tbat  he  had  the  right  under  tbe 
clause  in  the  contract  which  has  been  quot- 
ed, to  discltarge  the  plaintiff  at  his  pleas- 
ure,- with  or  without  any  reason,  and  that 
the  motion  to  dismiss  the  complaint  should, 
therefore,  have  been  granted.  We  think 
this  construction  of  the  contract  is  not  jus- 
tified. There  is  a  little  obscurity  as  to  the 
application  of  the  qualifying  words  "in  good 
faith."  But  we  think  it  is  sufficiently  plain 
that  they  were  Intended  to  apply  to  the  con- 
duct of  the  defendant  as  if  the  contract  bad 
read,  "If  in  good  faith  the  employer  shall 
be  satisfied,"  etc.  This  gives  force  to  the 
words,  whereas,  if  held  to  apply  to  the  plain;- 
tiff,  they  would  have,  as  said  by  Barrett,  J., 
in  Grinnell  v.  Khalfy,  55  Hun,  422,  8  N.  T. 
Supp.  628  (a  case  involving  the  construction 
of  a  similar  contract),  no  contractual  force, 
but  would  amount  simply  to  an  unnecessary 
assurance  by  the  plaintiff  of  bis  honesty  in 
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entering  Into  the  contract  The  claim  that 
the  defendant  reserved  an  arbitrary  power 
to  discharge  the  plaintiff  is  inconsistent  with 
the  presence  of  any  limiting  words  in  the 
contract  Construing  the  contract  as  claim- 
ed la  behalf  of  the  defendant  it  is  a  con- 
tract terminable  at  the  wllT  of  the  defendant, 
bat  binding  on  the  plaintiff  for  the  period 
designated.  If  this  had  been  intended,  the 
Iclause  lb  almost  wholly  superfluous.  In 
that  view.  It  was  quite  unnecessary  to  in- 
troduce any  words  of  condition,  or  any  ref- 
«rence  to  the  conduct  of  the  plaintiff.  It 
),was,  donbtless,  intended  to  give  the  defend- 
ant a  wide  discretion.  The  grounds  which 
might  exist  for  reasonable  dissatisfaction  on 
ithe  part  of  the  defendant  could  not  readily 
"be  formulated  In  advance,  so  as  to  cover  all 
-the  contingencies.  It  was  reasonable  that 
the  defendant  should  be  in  a  position.  If  in 
igood  faith  be  felt  that  the  pUlnUfl  did  not 
come  up  to  the  requirements  of  the  situa- 
tion, to  discbarge  him.  If  the  defendant 
had  shown  to  the  satisfaction  of  the  Jury 
that  acting  in  good  faith,  be  had  dlschar- 
sed  the  plaintiff  because  he  was  dissatisfied, 
and  that  his  action  was  not  arbitrary  and 
capricions.  be  could  not  have  Iteen  held  Ua- 
Ue.  But  the  qnestlon  whether  the  defend- 
ant acted  in  good  faith  was  by  the  contract 
a  material  question,  and  the  motion  for  non- 
suit based  on  a  construction  of  the  contract 
.which  eliminated  this  element  was  proper- 
ly overruled.  The  contract  was  not  one 
>wlthln  the  rule  which  applies  to  contracts 
jnade  to  "gratify  taste,  serve  personal  con- 
Tenlence,  or  satisfy  Individual  preference," 
referred  to  by  Danfortb,  J.,  in  Boiler  Oo.  v. 
Oarden,  101  N.  Y.  S87,  4  N.  E.  749. 

There  are  no  other  questions  deserving 
■peclal  reference  Our  conclusion  leads  to  a 
reversal  of  the  judgment  of  the  general 
term  of  the  New  Tork  common  pleas,  and 
an  affirmance  of  the  judgment  of  the  city 
court    All  concur.    Judgment  accordingly. 
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McGINNIS   V.   BOYD.* 

(Supreme  Court  of  Indiana.    Jan.  7,  1896.) 

AssiOKMBNT  or  Ekboh  —  SuFriciEircT  —  Bill  or 
BZOSPTIONS — IffCORroRATION  Or  DoonMSMTS. 

1.  An  assi^ment  of  error  that  the  court 
"erred  in  entering  judgment  for  appellant"  pre- 
sents no  qnestlon  for  review. 

2.  The  filing  of  the  longhand  manuscript 
of  the  evidence  b  indispensable  to  its  consldera- 
tioD  on  appeal. 

8.  Where  It  appears  that  the  reference  in 
a  bill  of  exceptions  to  a  surrey  which  was  read 
in  evidence  was  made  after  the  bill  of  excep- 
tions was  signed,  and  that  said  survey,  al- 
though a  part  of  the  record,  was  not  included  in 
the  Dill  of  exceptions,  and  the  reference  there- 
to was  not  signed  by  conosel,  the  bill  cannot  be 
considered,  because  it  does  not  contain  all  the 
evidence. 

Appeal  from  circuit  conrt  Lake  county;  J. 
H.  Gilbert,  Judge. 

Action  between  William  McOinnls  and 
jiamea  Boyd  to  determine  the  validity  of  a 

i  Bshsartny  danlsd. 


survey.  The  Judgment  below  was  in  con- 
firmation of  the  survey,  and  plaintiff  ap- 
peals.    Affirmed. 

Thos.  J.  Wood,  for  appellant  Thad  8. 
Fanctaer,  for  appellee. 

HAOKNBY,  C.  J.  The  appellant  berrin  ap- 
pealed to  the  drcuit  court  from  a  survey  by 
the  surveyor  of  Lake  county.  The  ivtig- 
meat  below  was  in  confirmation  of  the  sur- 
vey. The  only  motion  or  proceeding  In  the 
lower  court  presenting  alleged  errors  in  the 
trial  was  a  motion  for  a  new  trial,  assign- 
ing as  causes  therefor  that  the  Judgment 
was  contrary  to  the  evidence  and  that  it  was 
contrary  to  law.  It  Is  here  assigned  as  error 
that  the  lower  conrt  overruled  the  motion 
for  a  new  trial,  and  "second,  the  court  be- 
low erred  In  entering  Judgment  for  appel- 
lant"  That  the  second  assignment  presents 
no  question  for  review,  needs  but  the  sug- 
gestion that  until  the  circuit  court  was 
given  some  opportunity  to  pass  upon  th« 
question,  no  ruling  existed  to  constitate  the 
basis  of  such  an  assignment 

As  to  the  first  assignment,  the  only  posrible 
questions  arising  and  discussed  by  counsel  de- 
pend upon  the  evidence,  and  the  evidence  la 
not  properly  in  the  record.  The  record  dls- 
cloeee  no  entry  of  the  filing  In  the  lower  court 
of  the  longhand  manuscript  <tC  the  evidence. 
That  It  should  have  been  filed  was  Indispensa- 
ble. Rev.  St  1894,  i  641  (Rev.  St  1881, 1  629); 
Prather  v.  Prather.  139  Ind.  670.  38  N.  E. 
810.  Another  objection  to  a  consideration 
of  the  evidence  is  that  the  record  discloses 
upon  Its  face  that  notwithstanding  the 
statement  of  the  bill  of  exceptions  that  It 
contains  "all  the  evidence  given  In  the  cause," 
it  does  not  contain  all  of  the  evidence.  la 
the  body  of  the  original  bill  of  exceptions, 
which  follows  the  papers  of  the  cause,  as  a 
part  of  the  transcript.  It  is  shown  that  "there- 
upon the  plaintiff  read  the  survey  made  by 
George  Fisher,  as  found  In  book  2,  at  page 
8,  In  evidence,  and  the  same  is  as  follows. 
to  wit"  So  much  of  the  transcript  is  type- 
written, and  then  follows,  written  with  pen 
and  Ink,  a  statement  which,  upon  its  face^ 
not  only  Implies  that  it  was  written  In  the 
bill  after  it  was  signed  by  the  Judge,  by  Its 
reference  to  parts  of  the  transcript  preced- 
ing the  bin,  but  It  discloses  the  fact  that  the 
"survey"  read  In  evidence  was  not  in  Ute 
bill  of  exceptions  when  it  was  signed,  and 
that  It  is  not  now  In  the  bill,  as  a  part  of  the 
record.  The  statement  Is  as  follows:  "Which 
fully  appears  on  pages  2,  3,  4,  6,  6,  7,  8,  9. 
and  10  of  transcript  and  It  is  agreed  that 
the  showing  on  these  pages  was  the  survey 
appealed  from,  and  that  the  same  is  a  true 
and  complete  copy  of  the  record  as  api>ears 
on  page  8,  Book  2,  Surveyor's  Office."  The 
alleged  agreement  Is  not  signed  by  counsel, 
and  Is  80  manifestly  not  a  part  of  the  pro- 
ceeding at  the  trial,  but  came  into  the  record 
after  the  transcript  containing  the  bill 
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prepared,  that  we  are  tiiitible  to  accept  It  as 
a  reference  to  a  document  already  a  proper 
part  of  the  record.  The  bill  does  not  purport 
to  incorporate  the  surrev  by  reference,  as 
under  Rev.  St  1894,  §  638  (Key.  St.  1881,  § 
626);  and  the  alleged  agreement,  treated  sep- 
arately, Is  not  effective  as  a  waiver  of  the 
duty  to  include  all  the  evidence  in  the  bill, 
since  it  is  not  signed  by  the  parties.  The 
snrvey  was  prima  facie  correct,  and  the  bur- 
den rested  upon  the  appellant  to  show  it  to 
have  been  erroneous.  Riggs  v.  Riley,  113 
Ind.  208,  15  N.  E.  2.13.  If  in  fact  a  part  of 
the  evidence,  and  considered  by  the  lower 
court,  it  is  important  that  it  should  come  to 
this  ooort  by  some  recoguized  legal  method, 
that  we  also  may  consider  it  as  a  part  of  the 
evidence. 

It  is  shown  by  another  part  of  the  tran- 
script, and  in  what  purports  to  be  the  orig- 
inal bill  of  exceptions,  that  "it  is  agreed  that 
the  De  Conrsey  survey,  contained  in  Fisher's 
survey,  and  on  page  6  't  this  record,  is  a 
tme  copy  of  the  original  government  sur- 
rey." All  that  we  have  said  of  the  former 
statement,  as  to  the  Fisher  survey  constitut- 
ing no  part  of  the  record,  as  evidence,  can 
be  said  of  this  statement.  However,  we  may 
suggest,  after  having  carefully  read  the  en- 
tire record,  that  treating  the  De  Coursey  sur- 
vey, made  in  1867,  as  part  of  the  evidence, 
and  accepting  the  atiove  statement  as  true, 
we  have  found  conflict  in  the  evidence  as  to 
whether  the  parties  owning  the  lands  on  ei- 
ther side  of  the  disputed  line  did  not  from 
the  date  of  that  survey,  and  for  more  than 
20  years  hetote  the  last  survey,  adjust  their 
fences  to  the  line  then  established,  occupy 
and  cultivate  their  lands  up  to  the  line, 
claiming  to  be  the  owners  thereof.  The  con- 
flict in  the  evidence  as  to  title  by  adverse  pos- 
session was  for  the  lower  court,  and  not  for 
this  court  We  may  make  the  further  sug- 
gestion, as  showing  the  lack  of  merit  in  the 
appeal,— though  not  intending  to  decide  the 
question,— that  by  the  agreement  last  quoted 
the  government  survey  and  the  De  Coursey 
survey  established  the  same  corners  and 
lines.  By  the  evidence  of  Surveyor  Fisher, 
and  by  his  survey,  the  lines  and  comers  es- 
tablished by  the  De  Coursey  snrvey  were 
adopted  by  him.  While  he  denied  that  they 
were  correct,  he  felt  lx>und  by  them.  By 
the  above  agreement,  such  lines  and  comers, 
though  Fisher  believed  them  incorrect,  were 
correct,  as  being  according  to  the  govern- 
ment survey.  There  was  also  conflict  in  the 
evidence  as  to  the  presence  and  concurrence 
of  the  landowners  in  the  De  Coursey  snrvey, 
though  it  was  not  proven  that  the  statutory 
notice  of  the  survey  was  given.  That  con- 
flict was  exclusively  for  the  trial  court.  If, 
however,  the  trial  court  had  found  the  De 
Conrsey  survey  void,  for  the  want  of  notice, 
we  have  learned  from  the  above  agreement 
and  the  evidence  of  Fisher  that  it  followed 
the  government  comers  and  lines,  and  that 
Pisher  followed  it,  necessarily  getting  the 


government  corners  and'  lines.  If  Fisher 
found  and  followed  wh»t  is  agreed  to  be  the 
government  corners  and  lines,  he  did  all  that 
it  is  the  object  of  any  survey  to  do.  While  it ' 
is  apparent  that  there  is  conflict  between 
the  agreement  of  the  parties  and  the  evi- 
dence of  Flshet,  the  agreement  would,  of 
course,  control  the  decision.  The  judgment 
of  the  circuit  court  is  affirmed. 
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(Supreme  Court  of  Indiana.    Jan.  7,  1896.) 

Paktitioh  or  FaasoHAtrTT— Action  bt  Tbnahtini 
CoMMOM  —  KqoiTT  Jdbisdictios  —  Rbview  oh: 
Appeal  —  Habmless  Brbob  —  Bill  or  Ezcbp-i 
TiONS— Wbbh  Fabt  or  tbb  Rbcobd. 

1.  Where  it  is  admitted  tliat  jadgment  was 
rendered  on  the  second  paragraph  of  a  com- 
plaint, error  In.  overmling  a  demurrer  to  the. 
third  paragraph  n^^s  harmless. 

2.  A  complaint  for  partition  of  a  stock  of 
goods,  alleging  that  plaintiff  and  defendant 
were  cotenants  thereof,  and  had  agreed  that  the 
same  should  be  divided,  and  one-half  turned 
over  to  plaintiff,  and  that  defendant  has  taken 
posseBBion  of  the  whole,  and  refuses  to  deliver 
up  plaintiff's  share,  and  denies  plaintiff's  title 
to  any  of  the  goods,  is  good  on  demurrer,  with- 
out allegations  of  a  request  for  a  division  or  of 
the  insolvency  of  defendant 

3.  A  cotenant  of  personalty  who  is  out  of . 
possession  has  no  remedy  at  law  against  the 
tenant  in  possession,  whose  dealings  with  the. 
goods  have  not  amounted  to  a  conversion. 

4  Equity  has  exclusive  jurisdiction  of 
suits  for  partition  of  personalty,  though  defend- 
ant denies  complainant's  title. 

6.  A  bill  of  exceptions  not  signed  by  the 
judge  before  filing,  as  required  by  Rev.  St.  1894, 
§  641  (Rev.  St  1881,  S  629),  is  not  part  of  the 
record. 

Appeal  from  circuit  court.  White  county;! 
U.  Z.  Wiley,  Judge. 

Action  by  James  M.  Dickey  against  Alfred' 
0.  Robinson  for  partition  if  personalty.  Judg- 
ment for  plaintiff,  and  defendant    appeals^ 
Affirmed. 

Reynolds  &  Sill,  toe  appellant  Sellers  & 
Uhl,  for  appellee. 

MONKS,  J.  This  was  a  suit  by  appellee 
against  appellant  for  partition  of  personal 
property.  A  receiver  was  appointed  to  take 
charge  qf  the  property  on  application  of  ap- 
pellee. The  complaint  was  in  three  para- 
graptis.  A  demurrer  wa^  sastained  to  the 
first,  and  overruled  to  the  second  and  third 
paragrapha  Appellant  fll»d  an  answer  In 
general  denial.  There  was  a  trial  by  the 
court,  and  finding  for  appe!Iee,  and  that  said 
personal  property  was  indivisible;  and,  over 
a  motion  for  a  new  trial.  Judgment  was  ren- 
dered in  favor  of  appellee,  and  that  said  per- 
sonal property  be  sold  by  the  receiver,  and 
the  proceeds  divided,  etc. 

The  errors  assigned  call  In  question  the  ac- 
tion of  the  court  In  overruling  the  demurrer 
to  the  second  and  third  pans.graphs  of  com- 
plaint, and  in  overmling  the  motion  for  a  new 
trial.  It  is  admitted  by  the  parties  that  the 
case  was  tried,  and  finding  made,  and  judg- 
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meat  rendered,  oo'  the  second  paragraph  of 
complaint.  It  Is  therefore  not  neceasary  for 
D8  to  consider  the  sufficiency  of  the  third 
paragraph  of  complaint,  for  the  reason  that. 
If  the  court  erred  in  overruling  the  demurrer 
thereto,  such  action  of  the  court  was  harm- 
less. 

The  material  allegations  of  the  second  par- 
agraph of  complaint  are:  "That  on  the  2d 
day  of  January,  1895,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  for  the 
purchase  and  sale  by  them  of  the  following 
described  real  estate.  In  Jasper  county,  in  the 
state  of  Indiana,  to  wit:  'The  south  half  and 
the  west  half  of  the  northwest  quarter  of 
section  14,  and  the  north  three-fourths  of 
section  23,  all  In  township  31,  range  6.'  And 
in  such  undertaking  it  was  mutually  agreed 
and  promised  by  and  between  them  that 
whatever  should  be  realized  on  the  sale  there- 
of by  them  over  and  above  the  cost  of  said  land 
and  the  exi>eaae8  of  said  purchase  and  sale 
Bhotdd  be  equally  divided  between  them.  That, 
in  pursuance  of  said  agi'eemtint,  they  did 
purchase  said  lands  for  $7,040,  and  did  im- 
mediately thereafter,  to  wit,  on  January  15, 
1895,  make  sale  of  the  same,  and  receive  and 
realize  therefor,  over  and  above  the  said  cost 
thereof  and  the  expense  of  said  purchase  and 
sale,  $S00  in  money,  and  a  stock  of  clothing, 
gents'  furnishing  goods,  and'  hats  and  caps, 
of  the  value  of  $10,700,  the  same  being  the 
atock  of  mercliandise.  And  it  was  agreed 
by  and  l>etween  them  that  said  money  and 
stock  of  goods  should,  on  the  receipt  of 
same  by  them,  be  divided.  That  said  stock 
of  merchandise  was  and  Is  divisible  without 
injury  thereto,  and  each  moiety  thereof  was 
adequate  to  stock  a  retail  store,  for  which 
purpose  plaintiff  desired  and  bad  prepared  to 
use  his  half.  That  the  defendant  took  and 
retained  possession  of  all  thereof,  and  re- 
fused, and  still  refuses,  to  divide  the  same, 
but  excluded  the  plaintiff  from  the  posses- 
sion and  use  of  his  entire  share.  That  plain- 
tiff Is  entitled  to  possession  thereof,  and  to 
have  said  stock  of  goods  divided.  That  de- 
fendant wrongfully  and  without  right  is  en- 
deavoring to  take  all  of  said  goods  out  of 
the  county  of  White  and  state  of  Indiana,  and 
sell  and  otherwise  dispose  of  the  same.  Pray- 
er for  a  division  of  said  stock  and  the  appoint- 
DMnt  of  a  receiver."  It  Is  earnestly  Insisted  by 
appellant  that  "this  paragraph  of  complaint  is 
insufficient  f  jr  the  i^aaon  tliat  there  is  no  al- 
legation that  appellee  requested  appellant 
to  make  distribution  or  dlTlsiou;  that  there 
is  no  averment  that  appellee  was  insolvent; 
and  for  the  reason  that  one  Joint  owner  of 
personal  property  is  not  liable  to  be  sued  by 
the  other  for  taking  possession  thereof,  un- 
less bis  dealing  with  the  same  is  such  as 
amounts  to  a  •conversion,  and,  if  so,  appel- 
lee has  an  adequate  remedy  at  law,"  The 
paragraph  In  question,  by  Its  allegations, 
shows  that  appellant  and  appellee  were  co- 
tenants  of  the  stock  of  merchandise  In  con- 
troversy i   that  It  was  agreed  between  them 


tliat  tb<>  money  and  stock  of  gooda  should,  on 
the  receipt  of  the  same  by  them,  be  divided 
between  them,  and  one-half  thereof  turned 
over  to  appellee,  and  the  remainder  of  the 
same 'to  appellant;  that  appellant  took  and 
held  possession  of  all  of  said  merchandise, 
and  refused  to  divide  the  same,  or  deliver  to 
appellee  his  share  thereof,  or  permit  him  to 
take  the  same,  but  excluded  appellee  front 
the  possession  and  use  of  his  entire  sliare  of 
said  stock  of  goods,  and  denied  appellee's 
right  and  title  to  any  of  said  goods. 

We  think  this  paragraph  of  the  complaint 
sufficient  to  withstand  the  demurrer.  A  co- 
tenant  of  personal  property  out  of  possesslMi 
has  no  remedy  at  law  against  the  tenant  ia 
possession,  unless  hla  dealing  with  same  has 
been  such  as  to  amount  to  a  conversion  of 
the  property  by  him.  Bach  of  the  cotenants 
is  equally  entitled  to  the  possession  of  such 
property,  and,  if  the  possession  of  one  ex- 
cludes the  other,  this  does  not  amount  to  a 
conversion.  There  is  no  llabUlty  at  law,  un- 
less the  cotenant  has  been  guilty  of  an  ac- 
tual or  practical  conversion,  or  an  actual  or 
practical  destruction  of  the  common  prop- 
erty. Mills  V.  Malott,  48  Ind.  248,  251;  Bow- 
en  V.  Roach,  78  Ind.  361;  Bchenck  v.  Long, 
67  Ind.  679,  581,  582;  Lowman  v.  Sheets,  124 
Ind.  416,  425,  24  N.  B.  361;  Daln  v.  Cowing. 
22  Me.  347;  Ovlatt  v.  Sage,  7  Conn.  95;  Fmna 
V.  Young,  24  Iowa,  376;  Conover  v  Bart,  26 
Iowa,  167;  Russel  v.  Allen,  13  N.  Y.  173; 
Tripp  V.  Riley,  15  Barb.  334;  Wilson  v. 
Reed,  3  Johns.  175;  Nowlen  v.  Colt.  6  Hill. 
461;  Gilbert  v.  Dickerson.  7  Wend.  449; 
White  V.  Osbom,  21  Wend.  72;  Hyde  T. 
Stone,  9  Cow.  230, 18  Am.  Dec.  601,  and  note, 
503.  Freem.  Part  {f  287,  298,  426.  It  is 
well  settled  by  the  authorities  that  equity  has 
exclusive  jurisdiction  of  suits  for  the  parti- 
tion of  personal  property,  even  though  the 
defendant  denies  plaintiff's  title.  Godfrey  t. 
White,  60  Mich.  449,  27  N.  W.  693;  Marshall 
V.  Crow,  29  Ala.  279;  Smith  v.  Smith,  4 
Rand.  (Va.)  102;  Conover  v.  Barl,  supra; 
Tlnney  v.  Stebblns,  28  Barb.  290;  Tripp  t. 
Riley,  15  Barb.  334;  Forbes  v.  Shattuck,  22 
Barb.  668;  Swam  v.  Knapp,  32  Mldn.  431,  21 
N.  W.  414;  Crapster  v.  Griffith,  2  Bland,  6; 
Low  V.  Holmes,  17  N.  J.  Eq.  148;  Spaulding 
V.  Warner,  69  Vt  646,  11  AtL  186;  Irwin  v. 
King,  6  Ired.  219;  Weeks  v.  Weeks,  5  Ired. 
Eq.  118;  Edwards  v.  Bennett,  10  Ired.  363: 
Smith  V.  Dunn,  27  Ala.  316;  Freem.  Part,  i 
42C;  17  Am.  &  Eng.  Enc.  Law,  681;  6  Wait, 
Act  &  Def.  p.  89,  i  4;  6  Lawson.  Rights,  Rem. 
&  Prac.  I  2735,  A  law  writer  of  eminent 
ability,  speaking  of  the  question  under  con- 
sideration, said  that  "the  necessity  of  some 
remedy  by  which  partition  of  tills  species  of 
property  could  be  compelled  was  much  great- 
er than  In  the  case  of  real  estate;  for  real 
estate  was  susceptible  of  a  common  posses- 
sion and  enjoyment,  and,  in  case  of  a  total 
exclusion  of  either  cotenant  he  liad  hia  rem- 
edy at  law  by  an  action  of  ejectment.  The 
entire  absence  of  any  remedy  at  law  induced 
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coorta  of  chancery  to  take  Jarledlctlon  of  no- 
tions for  partition  of  personal  property.  At 
what  time  or  under  -what  circumstances  this 
jnrlsdlctlon  was  first  assumed  we  are  un- 
able to  state,  but  that  It  exists  and  was  ex- 
ercised by  the  court"  of  chancery  both  in  Eng- 
land and  in  the  United  States  Is  undisputed." 
rreem.  Coten.  S  426.  In  Tlnney  v.  Stebblns, 
28  Barb.  290,  the  court  said:  "A  court  of 
equity  Is  competent  to  give  relief  in  such 
cases  by  decreeing  partition  of  the  property, 
or  a  sale  thereof  where  partition^  Is  Impracti- 
cable, and  a  division  of  the  proceeds.  The 
powers  of  a  court  of  equity  were  conferred 
and  exist  to  meet  Just  such  cases  where  no 
adequate  remedy  «xlsts  at  law."  It  follows 
that  the  court  did  not  err  In  OTermllng  the 
demurrer  to  the  second  paragrai^  of  com- 
plaint 

It  Is  claimed  by  appellee  that  the  evidence 
Is  not  properly  in  the  record,  for  the  reason 
that  no  bill  of  exceptions  containing  the  pame 
was  ever  filed  In  the  court  below,  and  that, 
therefore,  no  question  Is  presented  by  the 
motion  for  a  new  trial.  It  Is  settled  law  in 
tills  state,  under  sectioin  829,  Rev.  St  18S1 
(section  641,  Rev.  St.  1894),  that  unless  a 
bill  of  exceptions  la  first  signed  by  the  Judge, 
and  then  filed  with  the  clerk.  It  does  not  be- 
eome  a  part  of  the  record.'  Ayers  v.  Arm- 
strong (Ind.  Sap.)  41  N.  BL  S22,  and  cases  cit- 
ed; Drake  v.  State,  Id.  790,  and  cases  cited; 
Board  v.  Hemphill  (Ind.  App.)  41  N.  X.  065; 
Jemlson  v.  State,  12  Ind.  App.  -~-,  41  N.  E. 
74.  The  record  in  this  case  shows  that  what 
purports  to  t>e  a  bill  of  exceptions  was  filed 
in  the  office  of  the  cleife  July  3,  1895,  but 
was  not  Plgned  by  the  Judge  until  July  6, 
1886.  When  It  was  filed,  it  was  not  signed 
by  the  judge,  and  was  not  therefore  a  bill 
of  exceptions,  and  did  not  thereby  become  a 
part  of  the  record.  Ayers  t.  Armstrong,  su- 
pra; Drake  v.  State,  supra;  Board  v.  Hemp- 
UII,  supra;  Jemlson  v.  States  supra;  Oulrl 
T.  GlUett.  124  Ind.  501,  24  N.  B.  1036.  It 
Is  Clear,  therefore,  that  what  purports  to  be 
a  bin  of  exceptions  is  not  a  part  of  the  record. 
For  this  reason  no  question  presented  by  the 
motion  for  a  ne*  trial  can  be  considered,  as 
the  same  depend.o  upon  the  evidence  for  its 
determination.  There  Is  no  availabla  error 
tai  the  record.    Judgment  affirmed. 


Oa  lad.  IM) 

McKINNBT  V.  HARTMAN. 

(Supreme  Ck>urt  of  Indiana.    Jan.  8,  1896.) 

TmmrTitit  Afpial  —  ABASDoinfam  —  Supsiua- 

DBAS— LlABILITT  0«  APPEAL  BoRD. 

1.  Where,  after  a  bond  in  a  term-time  ap- 
peal ha*  htnn  filed,  appellant  fails  to  file  the 
transcript  within  the  time  required  by  Rev.  St 
t8»4,  I  661  (Rev  St  1881,  f  639).  bnt  files  it 
and  perfects  an  appeal  thereafter,  the  term-time 
appeal  is  abandoned. 

2.  A  bond  ie  a  term-time  appeal,  which  was 
not  perfected  by  the  filing  of  toe  transcript  in 
the  anpreme  court  withm  60  days  after  the 
filing  of  the  bond,  stays  proceedings  only  for 
flO  £gra  after  Ha  flUos. 


8.  In  an  aoMon  on  a  term-time  appeal  bond 
conditioned  for  doe  prosecntion  of  the  appeal, 
and  for  payment  of  any  judgment  to  be  ren- 
dered or  affirmed  against  appellant,  for  breadi 
of  the  latter  condition  only,  it  appeared  that 
th^  transcript  was  not  filed  In  the  supreme 
conrt  within  60  days  after  the  filing  of  the 
bond,  as  required  by  Her.  St  1894,  §  660  (Rev. 
St  1881,  i  638),  but  that  appellant  thereafter 
filed  the  transcript  and  perfected  its  appeal, 
as  authorized  by  Rev.  St  1894,  {  651  (Rev.  St 
1881,  {  639),  and  that  on  snch  appeal  the  judg- 
ment was  affirmed.  Held  that  the  term-time 
appeal  having  been  abandoned,  the  sureties  on 
the  bond  given  therdn  were  not  Uable  for  de- 
fault In  payment  of  the  Judgment  of  affirmance. 

Appeal  from  drcnlt  conrt,  Harriaon  couih 
ty. 

Action  by  Thomas  H.  McKinney  against 
Louis  Hartman  on  an  appeal  bond.  From 
an  Older  overruling  a  demurrer  to  the  an- 
swer, and  from  a  Judgment  for  defendant, 
ptaintifC  appeals.    Affirmed. 

James  K.  Marsh,  for  appellant  L  Dow- 
ling,  for  appellee. 

McCABB,  J.  This  was. an  action  by.  the 
appellant  against  appellee  And  one  Bennett 
H.  Yotmg  on  an  appeal  bond  in  the  Floyd 
circuit  court,  ftern  whence  the  venue  was 
changed  to  the  Harrison  drcuU  court.  Therw 
was  no  service  aind  no  appearance  as  to 
Toung.  Both  he  and  appellee  were  sureties 
on  the  appeal  bond!  '  The  complaint  was  In 
three  paragraphs,  to  the  first  and  third  of 
which  a  demurrer  for  want  of  aoffident 
facts  was  snstained.  A  demurrer  for  want 
of  sufficient  facts  was  overruled  to  the  sec- 
ond paragraph  of  the  appellee's  answer. 
The  issues  Joined  were  tried  by  the  court 
without  a  Jury,  resulting  in  a  general  finding 
for  the  appellee,  upon  which  he  tiad  Judg- 
ment, over  appellant's  motion  for  a  new 
triaL  The  errtnas  assigned  call  in  question 
the  several  rulings  upon  demurrer  and  in 
overruling  a;>pellant's  motion  for  a  new  trlaL 
We  do  not  Inquire  as  to  the  sufficiency  of  the 
first  and  third  paragraphs  of  the  complaint 
because  all  the  fkicts  stated  in  them  could 
have  been  proven  under  the  second  para- 
graph. The  material  facts  stated  in  the 
second  paragraph  of  the  complaint  are:  That 
on  the  31st  day  of  May,  1893,  in  an  action 
pending  in  the  Clark  circuit  court  wherein 
appellant  was  plaintiff  and  the  Kentucky 
&  Indiana  Bridge  Company  was  defendant 
a  Judgment  was  duly  rendered  against  said 
company  for  (3,500  for  personal  injuries  su»- 
talned  by  appellant  through  the  negligence 
of  said  company,  from  which  said  company 
duly  appealed  to  the  supreme  court  of  In- 
diana during  the  term  of  said  Clark  circuit 
court  at  which  said  Judgment  was  rendered. 
That  said  circuit  court  required  bond  to  bo 
given  by  said  company  in  the  i>enalty  of 
$4,500  within  30  days,  that  being  the  amount 
and  penalty  of  said  bond  fixed  by  the  court; 
■aid  Hartman  and  Toimg  being  approved 
as  sureties  thereon  by  the  court  That  wIUk 
in  the  time  so  fixed  by  the  court  said  com- 
pany  filed  said  bond  in  the  penalty  of  $4,500^ 
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with  said  defendant,  Hartman,  and  Tonng 
as  eniretles,  a  copy  of  which  is  filed  with  and 
made  an  exhibit  to  the  complaint  That  on 
February  13,  1894,  said  Judgment  was  duly 
affirmed  against  said  company,  and  Judg- 
ment rendered  against  it  for  costs,  taxed  at 
$40.  The  appeal  .bond  is  in  the  usual  form, 
with  the  conditions  prescribed  by  section 
^0,  ReT.  St.  1894  (section  638,  Rev.  St 
1881),  namely,  that  "if  said  company  shall 
and  will  duly  prosecute  said  appeal,  and 
abide  by  and  pay  the  Judgment  and  costs 
which  may  be  rendered  or  affirmed  against 
it,  then  the  above  obligation  to  be  null  and 
Toid;  otherwise,  to  be  and  remain  in  full 
force,"  etc.  The  breach  assigned  is  that  said 
company  has  not  paid  the  Judgment,  or  any 
part  thereof,  and  tliat  the  same  remains 
wholly  unpaid.  ' 

The  same  question  arises  on  the  ruling 
orerruling  the  demurrer  to  the  second  pfira- 
graph  of  the  answer  that  arises  on  the  ac- 
tion of  the  court  in  overruling  the  motion 
for  a  new  trial,  and  that  is  the  only  point 
in  controversy  on  this  appeal.  It  is  aver- 
red, among  other  things,  in  said  answer,  that 
said  Judgment  was  rendered  May  31,  1892, 
and  that  the  appeal  bond,  in  the  penalty  and 
with  sureties  thereon,  said  Young  and  ap- 
pellee, iiartman,  fixed  and  approved  by  the 
court,  was  filed  on  June  18, 1892,  being  with- 
in the  time  prescribed  by  the  court.  But 
the  defendant  says  that  "said  *  *  •  com- 
pany did  not  file  a  transcript  of  the  record 
in  said  case  *  *  *  in  the  supreme  court 
Within  60  days  after  the  filing  of  said  bond; 

•  •    •    that    said    company   did    not    file 

•  •  •  said  transcript  In  the  supreme  court 
until  the  21st  day  of  February,  1893.  It  was 
therefore  Insisted,  these  facts  appearing  by 
agreement  on  the  trial,  that  the  term-time 
appeal  was  abandoned,  and  that  the  answer 
stated  facts  sufficient,  and  was  a  bar  to  the 
complaint,  assigning,  as  it  did,  no  other 
breach  of  the  bond  than  the  nonpayment  of 
the  Judgment  rendered  and  affirmed  by  this 
court  The  trial  court  upheld  this  conten- 
tion, both  in  holding  the  answer  good  on  de- 
murrer, and  in  finding  for  the  defendant 
(the  appellee)  on  the  trial.  There  are  two 
distinct  methods  of  taking  an  appeal  to  this 
cotirt  provided  for  in  the  statute.  One  is  a 
term-time  appeal,  as  provided  by  section 
660,  Rev.  St  1894  (section  638,  Rev.  St  1881); 
the  other  is  an  appeal  after  the  term,  or  in 
vacation,  as  provided  by  section  652,  Rev. 
St.  1804  (section  640,  Rev,  St  1881).  No  no- 
tice to  the  adverse  party  is  required  in  a 
term-time  appeal,  but  an  appeal  bond  with 
such  penalty  and  surety  as  prescribed  and 
approved  by  the  trial  court  must  be  filed 
within  such  time  as  it  shall  direct,  and  the 
ti^nscript  must  be  filed  in  the  office  of  the 
clerk  of  the  supreme  court  wlthiii  60  days 
after  filing  the  bond.  Rev.  St  1894;  t  650 
(R*f.'  St.  1881,  J  638).  By  virtue  of  this 
section  the  appeal  operates  to  Mtay  proceed- 
liig8.on  tbe-Judgmeiit,  upon  an  appeal  bond 


being  filed  by  the  appellant  as  therein  pro- 
vided. This  stay  begins  as  soon  as  the  bond 
is  filed,  even  though  that  is  before  the  ap- 
peal is  perfected,  and  without  any  other  step 
in  that  direction  taken  than  the  prayer  for 
the  appeal,  the  order  of  the  court  approving 
surety  and  penalty,  and  directing  the  time 
of  filing  the  bond.  Ham  v.  Greve,  41  Ind. 
631;  Mitchell  y.  Gregory.  94  Ind.  363.  Sec- 
tion 651,  Rev.  St  1894  (section  639,  Rev.  St 
1881),  provides:  "In  all  cases  appealed  to  the 
supreme  court,  where  bond  shall  have  been 
filed  in  the  court  below,  in  term,  and  execu- 
tion therein  stayed,  and  the  appellants  shall 
fall  to  file  in  the  office  of  the  clerk  of  the 
supreme  court  the  record  of  the  case  so  ap- 
pealed within  the  time  required  by  law,  the 
party  in  whose  favor  the  Judgment  may  be 
In  the  court  below  may  have  execution  there- 
on, upon  the  filing  with  the  clerk  of  the 
proper  court  the- certificate  of  the  clerk  of 
the  supreme  court  showing  that  said  record 
was  not  so  filed  in  proper  time.  Provided, 
however,  that  nothing  in  this  section  shall 
be  so  construed  as  to  prevent  any  such  ap- 
pellant from  filing  the  transcript,  and  per- 
fecting an  appeal  afterwards  according  to 
law."  By  the  terms  of  this  section  the  ap- 
peal taken  in  term  time  Is  deemed  aban- 
doned by  the  failure  of  the  appellant  to  file 
the  transcript  within  60  days  after  the  filing 
of  the  bond.  Hadley  v.  Hill,  73  Ind.  448; 
Ham  T.  Greve,  supra.  Such  Is  the  construc- 
tion this  court  has  placed  on  the  section  by 
rule  1  of  this  court  .'27  N.  E.  Iv.)  which  reads 
as  follows:  "(1)  When  an  appeal  is  taken  In 
term  time,  but  the  transcript  is  not  filed  in 
the  office  of  the  clerk  within  the  time  lim- 
ited, the  appeal  as  of  term  shall  be  deemed 
to  be  abandoned.  If  a  transcript  is  filed  In 
the  clerk's  office  within  the  time  allowed  by 
law,  but  after  the  time  limited  for  appeals 
In  term,  the  appeal  shall  be  deemed  to  be 
taken  as  of  the  time  the  transcript  is  filed, 
and  shall  be  governed,  as  to  notice  and  like 
matters,  by  the  rules  and  practice  govern- 
ing appeals  not  taken  In  term."  There  is  no 
law  precluding  an  appealing  party  from 
abandoning  his  appeal  at  any  time  before 
the  same  is  decided,  whether  It  is  a  term- 
time  or  vacation  appeal,  to  be  followed  by 
all  the  Incidental  consequences  of  such  aban- 
donment; and,  as  we  have  seen,  the  statute 
expressly  authorizes  him  to  take  a  vacation 
appeal  by  filing  the  transcript  after  aban- 
doning the  term-time  appeal  by  failure  to 
file  the  transcript  within  60  days  after  filing 
the  bond. 

On  failure  to  file  the  transcript  within  60 
days  after  the  filing  of  the  bond,  and  If  the 
transcript  Is  afterwards  filed,  It  becomes 
necessary  to.  take  out  and  serve  process  on 
the  appellees^  If  they  do  not  appear,  in  or- 
der to  prosecute  an  appeaL  It  also  makes 
It  necessary,-  in  order  to  stay  the  proceed- 
ings, that  the  appellant  get  a  supersedeas  or- 
der from  this  court,  whereupon  the  statute 
requires  this  court  to  dtt«ct  the  appeliaat  to 
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give  an  appeal  bond.  Rev.  St  1884,  f  653 
(Rev.  St.  1881,  I  641).  The  next  section  pro- 
vides that  such  bond  may  be  approved  by 
the  clerk  of  the  supreme  court,  or  by  the 
clerk  of  the  court  below,  where  It  Is  to 
operate  to  stay  proceedings.  Rev.  St.  1894, 
I  654  (Rev.  St  1881,  i  642).  But  neither  of 
such  ofilcers  can  approve  an  appeal  bond  In 
a  term-time  appeal.  Ham  v.  Crevp,  supra. 
The  appeal  In  which  the  bond  sued  on  was 
given  not  bating  been  perfected  by  filing  the 
transcript  In  this  court  within'  60  days  after 
filing  the  bond,  and  not  until  more  than  8 
months  thereafter,  the  bond  did  not  operate 
to  stay  the  proceedings  on  the  judgment 
longer  than  60  days  after  the  bond'  was  filed. 

The  appeal  afterwards  perfected  by  filing 
the  transcript  was  not  a  term-time  appeal, 
and,  consequently,  was  not  the  appeal  In 
which  the  bond  sued  on  was  given,  because 
there  was  no  supersedeas  order  issued  di- 
recting an  appeal  bond  to  be  filed,  and  there 
was  no  approv&l  of  this  bond  by  either  the 
clerk  of  the  trial  court  or  this  court.  The 
terms  of  the  bond  applied  to  the  appeal  in 
which  it  was  given,  and  that  as  we  have 
seen,  was  a  term-time  appeal.  The  appeal 
In  which  the  Judgment  mentioned  was  af- 
firmed was  a  vacation  appeal.  Had  the 
term-time  appeal  been  perfected  by  fil- 
ing the  transcript  within  60  days  after  filing 
the  bond,  and  afterwards  the  appellant  had 
dismissed  the  appeal,  no  one  for  a  moment 
would 'Contend  that  a  suit  on  such  appeal 
bond  could  be  maintained  on  a  complaint 
assigning  no  other  breach  than  the  nonpay- 
ment of  the  Judgment.  The  statute  pro- 
vides what  the  conditions  of  the  bond  shall 
be,  and  the  bond  sued  on,  being  In  com- 
pliance therewith,  provides  that  the  appel- 
lant "will  duly  prosecute  the  appeal,  and 
abide  by  and  pay  the  Judgment  and  costs 
which  may  be  rendered  or  affirmed  against 
him."  It  is  the  Judgment  that  Is  rendered 
or  affirmed  against  him  in  this  court  that 
the  appealing  party  and  his  sureties  have 
bound  themselves  to  pay  by  the  statute  and 
the  terms  of  the  bond  sued  on.  Therefore 
If,  after  perfecting  the  term-time  appeal, 
the  appealing  party  had  dismissed  such  ap* 
peal,  there  would  and  could  be  no  breach 
of  that  condition  of  the  bond  obligating  the 
appealing  party  to  pay  the  Judgment  render- 
ed or  affirmed  In  this  court  against  him,  be- 
cause in  that  event  there  would  be  no  Judg- 
ment rendered  or  affirmed  against  him  in 
this  court  In  such  a  case  there  would  be 
a  breach  of  the^other  condition  In  the  bond, 
namely,  to  duly  prosecute  the  appeaL  The 
dismissal  of  the  appeal  would  not  be  a 
due  prosecution  thereof.  It  would  be  an 
abandonment  of  the  appeal.  So  was  the 
failure  to  file  the  transcript  within  60  days 
after  filing  the  bond. 

It  Is  true,  as  appellant  contends,  there 
was  a  consideration  for  the. bond  sued  on, 
because  It  stayed  execution  for  60  days 
after  It  was  filed.    This  Is  not  denied  by  the 


appellee.  Nor  Is  it  denied  by  the  appellee 
that  there  was  a  breach  of  one  of  the  con- 
ditions of  the  bond,  namely,  to  duly  pros- 
ecute the  appeal.  But  for  this  breach  there 
is  no  complaint  The  measure  of  damages 
for  such  a  breach  has  been  discussed,  bat 
the  question  is  not  before  us,  and  we  do  not 
consider  it  The  appeal  In  which  the  bond 
suned  on  was  given,  not  having  been  duly 
prosecuted,  but  abandoned,  the  sureties  can- 
not be  held  for  a  thing  they  did  not  under- 
take to  perform,  namely,  to  abide  by  and 
pay  the  Judgment  which  was  rendered  on 
some  other  appeal,  though  it  be  from  the 
same  Judgment.  Thomas  v.  Irwin,  90  Ind. 
660.  The  only  breach  of  any  condition  in 
the  bond,  as  disclosed  in  the  answer  and 
the  evidence  on  the  trial,  was  that  to  duly 
prosecute  the  appeal.  There  being  no  com- 
plaint for  that  breach,  the  court  did  not  err 
in  finding  for  the  defendant  (appellee);  and, 
the  same  facts  appearing  by  the  answer, 
there  was  no  error  in  overruling  the  demur- 
rer thereto,  and  in  overruling  the  motion 
for  a  new  trial.   Judgment  affirmed. 


(143  Ind.  tm 

CITY  OF  NEW  ALBANY  et  al.  v.  ENDRBS. 

(Supreme  Court  of  Indiana.     Jan.  7, 1886.) 

UnmciPAi.  CoRFOKATioNS — Public  Iupkotembmts 

— ^Ndkc  pbo  Tunc  Obdbrs— Burden  op 

Proof — Proof  op  Neoativbs. 

1.  Where,  in  proceedings  for  widening  a 
Rtreet  the  record  of  the  common  council  fails 
to  show  the  adoption  by  a  two-thirds  vote,  as 
required  by  bvatute,  of  the  resolution  to  sub- 
mit the  matter  to  the  city  commissioners,  but 
without  diBclosing  the  actual  vote,  a  nunc  pro 
tunc  entry,  correcting  the  record  so  as  to  show 
such  adoption,  renders  tlie  proceedings  'binding 
on  a  purchaser  of  property  to  Le  talien,  pend- 
ing the  adoption  of  the  resolution  and  entry 
nunc  pro  tunc 

2.  Under  Rev.  St  1884,  i  3644  (Rev.  St 
1881,  i  3181),  providing  that  no  injunction  shall 
lie  to  restrain  proceedings  for  widening  a  street 
unless  the  council  proceeds  to  appropriate  prop- 
erty on  which  damages  have  been  assessed, 
without  first  causing  the  same  to  be  paid  or 
tendered,  the  burden  is  on  plaintiff  in  an  action 
to<  restrain  the  appropriation  of  property  for 
such  purpose,  to  show  that  the  damages  liaTe 
not  been  paid. 

Appeal  from  circuit  court  Floyd  conqty; 
Jacob  Herter,  Judge. 

Action  by  John  Endres  against  the  city  of 
New  Albany  and  another.  There  was  a  Jndg* 
ment  for  plaintiff,  and  defendants  appeal. 
Reversed. 

Geo,  H.  Hester  and  Volght  &  Stotsenburg, 
for  appellants.    A.  Dowllng,  for  appellee. 

McCABE,  J.  The  appellee  sued  the  appel- 
lants to  enjoin  them  from  widening  a  certain 
street  In  said  city,  which  it  is  alleged  the  ap- 
pellants, the  city  and  Its  marshal,  were 
threatening  and  about  tv  do  by  extending 
the  same  over  appellee's  lot  The  issues 
formed  were  submitted  to  and  tried  by  the 
court  without  a  jury,  resulting  In  a  special 
finding  of  the  facts,  on  which  the  court 
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stated  conclusions  of  law  fayorable  to  the 
appellee,  upon  whicb  he  bad  judgment  per- 
petually enjoining  appellants  as  prayed  for 
in  the  complaint  The  errors  assigned  here, 
among  other  things,  call  In  question  the 
conclusions  of  law.  The  detemnlnation  of 
the  question  thus  presented  settles  all  the 
other  errors  assigned. 

The  material  facta  found  are:  That  on 
April  11,  1883,  one  Andros  HuncUman  be- 
came the  owner  in  fee  simple  and  possessed 
of  the  real  estate  described  In  plaintiff's 
complaint,  and  so  held  the  same  until  De- 
cember 2,  1890,  when  he  sold  and  conveyed 
it  to  the  plalntifC,  who  Is  now,  and  has  ever 
since  been.  In  possession  thereof;  and  that 
Andros  Huncilman's  grantors  had  title  to 
and  possession  of  said  property.  That  Pop- 
lar street,  in  said  city,  being  30  feet  wide, 
runs  east  and  west  along  the  south  side  of 
said  real  estate.  That  on  July  21,  1880,  the 
common  council  of  said  city,  having  under 
ceosideratton  a  petition  to  widen. said  street 
between  upper  Eleventh  and  Thirteenth 
streets  to  the  width  of  60  feet,  referred  said 
petition  to  its  committee  on  streets  and  al- 
leys. That  thereafter  such  action  was  tak- 
en by  said  common  council  as  caused  the 
city  commissioners  to  meet  at  various  times, 
who  viewed  said  property  and  the  adjoining 
property,  reported  for  appropriation  the 
south  30  feet  thereof,  and  fixed  the  value  of 
the  same  at  $500,  and  assessed  damages  and 
benefits.  Upon  their  final  report  on  Decem- 
ber 15,  1800,  the  said  common  council  ap- 
proved the  same,  and  attempted  to  appropri- 
ate said  south  30  feet  That  the  records  of 
the  proceedings  Of  said  common  council  in 
.relation  to  the  widening  of  said  street  fail 
to  show  the  vote  taken,  or  yeas  and  nays  on 
any  resolution,  motion,  or  action  of  said 
council  in  relation  to  said  matter,  until  March 
20,  1893,  when  by  nunc  pro  tunc  the  resolu- 
Uon  calling  out  the  city  commissioners  was 
corrected  so  as  to  show  the  vote  thereon, 
and  by  nunc  pro  tunc  entry  the  resolution 
adopting  the  final  report  of  the  commission- 
ers was  corrected  by  setting  out  the  vote 
thereon.  That  the  damages  have  been  duly 
assessed  by  said  city  commissioners  on  ac- 
count of  said  appropriation,  but  the  same 
have  not  been  tendered  to  the  plaintiff.  That 
neither  the  plaintiff  nor  his  grantors  have  at 
any  time  granted  to  the  said  city  any  license 
ot  permission  to  use  or  appropriate  any  part 
of  said  real  estate  for  a  public  street  or 
highway,  and  no  part  -thereof  has  at  any 
time  been  dedicated  to  the  public  use  as  a 
street  or  highway.  That  the  defendants 
have  threatened  to  enteir  upon  the  south  30 
feet  of  said  real  estate,  and  have  given  no- 
tice that  they  and  the  said  defendant  Wil- 
liam C.  Myers,  the  marshal  of  said  city, 
would  enter  thereon,  and  were  about  to  do 
so,  and  -remove  the  fences  therefrom,  appro- 
priate and  throw  open  the  same  as  a  public 
Ughway,  the  whole  of  said  real  estate  being 
of  the  value  of  91,200. 


The  conclusions  of  law,  or  that  which  the 
court  stated  for  conclusions  of  law,  are  three 
in  number.  The  first  is  nothing  but  a  state- 
ment of  fact  and  need  not  be  further  no- 
ticed. 

The  second  is  as  follows: .  "That  the  pro- 
ceedings and  all  the  acts  of  the  common 
council  of  the  city  of  New  Albany  in  relation 
to  the  widening  of  Poplar  street  between  up- 
per Eleventh  and  Thirteenth  streets,  prior  and 
up  to  March  30,  1893,  were  not  evidence 
against  any  one.  That  on  said  day,  by  nunc 
pro  tunc  entries  ordered  by  said  common 
council,  they  became  evidence  regular  and 
valid,  except  against  intervening  rights  of 
thhrd  persons,  and,  the  plaintiff  having  be- 
come the  owner  in  fee  simple  of  the  proper- 
ty described  in  his  complaint  on  the  2d  day 
of  December,  1890,  his  rights  are  not  affected 
by  said  nunc  pro  tunc  entries."  This  con- 
clusion of  law  proceeds  upon  tlie  idea  that 
the  appellee  had  become  the  owner  of  the 
lot  in  question  at  some  period  of  time  after 
the  common  council  had  taken  such  action 
as  caused  the  dty  commissioners  to  meet 
view,  report  for  appropriation,  and  assess 
damages,  etc.,  and  the  making  of  the  nunc 
pro  tunc  entry  in  the  record  of  the  common 
council  showing  the  two-thirds  vote  In  favor 
of  such  action.  Section  3630,  Rev.  St  189i 
(section  3167,  Rev.  St.  1881),  provides  that: 
"If  the  common  council  shall  determine  by 
a  two-thirds  vote,  to  submit  the  said  matter 
to  the  commissioners  it  shall  be  so  ordered; 
but  no  such  matter  shall  be  submitted  unless 
so  ordered  by  a  two-thirds  vote  of  such 
common  council."  But  the  fact  is  not  stated 
in  the  finding  when  such  first  action  was 
taken  by  such  common  council.  The  finding 
shows  that  the  petition  to  widen  the  street 
was  pending  before  the  common  council  on 
the  21st  day  of  July,  1890,  and  that  the  lot 
was  conveyed  to  the  appellee  on  December 
2,  1890,  thereafter.  The  final  report  of  such 
commissioners  is  shown  to  have  been  filed 
on  December  15,  1890,  on  which  day  it  is 
found  the  common  council  approved  it  and 
attempted  to  appropriate  the  said  south  30 
feet  of  appellee's  lot  That  was  nearly  two 
weeks  after  he  had  become  the  ownor. 
Therefore,  for  aught  that  appears  in  the  spe- 
cial finding,  the  appellee  may  have  been  the 
owner  of  the  lot  when  the  two-thirds  vote 
of  the  common  council  was  taken  In  favor 
of  submitting  the  matter  to  the  city  com- 
missioners, and  which  was  afterwards  shown 
by  the  nunc  pro  tunc  entry.  If  that  be  so, 
then  he  had  no  Intervening  irigbts,  and  was 
in  no  better  attitude  than  if  he  had  owned 
the  property  when  the  proceedings  were  be- 
gaOf  If  the  fact  that  appellee  was  an  in- 
tervening purchaser  between  the  two  events 
mentioned  relieves  him  from  the  binding 
force  of  the  action  of  the  common  council  in 
making  the  nunc  pro  tunc  entry,  the  burden 
rests  on  him  of  showing  that  fact  There- 
fore the  failure  to  find  that  fact  was  equiva- 
lent to  a  finding  against  him  as  to  such  fact 
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Town  of  Fowler  v.  Llnqulst,  138  Ind.  569, 
37  N.  E.  138;  Manor  v.  Board,  137  Ind.  367, 
M  N.  E.  859,  and  36  N.  B,  1101,  and  authorities 
there  cited  on  page  890,  137  Ind.,  page  959, 
34  N.  E.,  and  page  1101,  36  N,  E.;  Dodge  t. 
Pope,  93  Ind.  480;  Railway  Oo.  y.  Gaines, 
104  Ind.  562,  4  N.  E.  3i,  and  5  N.  B.  746.  The 
finding  does  show  that  he  purchased  after 
the  proceedings  were  instituted.  But  It  does 
not  show  when  the  two-thirds  vote  was  tak- 
en. If  it  did,  we  could  tell  whether  appellee 
was  an  intervening  purchaser,  because  the 
finding  shows  be  purchased  the  lot  Deceov- 
ber  2,  1890.  But  If  the  finding  even  showed 
that  the  two-thirds  vote  was  taken  before  be 
purchased  the  lot,  and  the  nunc  pro  tunc  en- 
try was  not  made  until  after  his  purchase, 
still  the  conclusion  was  wrong,  because  the 
nunc  pro  tunc  entry  was  binding  on  him. 
He  does  not  complain  that  he  had  no  notice. 
There,  is  no  finding  that  he  bad  no  notice.  The 
theory  of  the  complaint  and  the  appellee  is 
that  for  want  of  such  a  record  as  the  stat- 
ute requires  the  whole  proceeding  was  void. 
In  Leonard  t.  Broughton,  120  Ind.,  at  pages 
544,  545,  22  N.  B.  731,  quoting  from  Free- 
ipan  on  Judgments,  It  Is  said:  "The  entry  of 
Judgments  or  decrees  nunc  pro  tunc  is  In- 
tended to  .be  in  furtherance  of  justice.  It 
will  not  be  ordered  so  as  to  affect  third  per- 
sons, who  have  acquired  rights  without,  no- 
tice of  the  rendition  of  any  judgment.  Gen- 
erally such  conditions  will  be  imposed  as 
may  seem  necessary  to  save  the  interests  of 
third  persons,  who  have  acted  bona  fide,  and 
without  notice,  but,  If  such  conditions  are 
not  expressed  in  the  order  of  the  court,  they 
are  nevertheless  to  be  considered,  as  made  a 
part  of  it  by  force  of  the  law."  And  in  sec- 
tion 67  he  says:  "With  the  exception  p<^ted 
out  in  the  above  section,  a  judgment  entered 
nunc  pro  tunc  must  be  everywhere  received  and 
enforced  in  the  same  manner  and  to  the  same 
extent  as  though  entered  at  the  proper  time. 
Though  an  execution  may  have  issued,  and 
proceedings  under  it  culminated  by  the  sale 
of  the  property,  when  there  was  nothing  to 
support  it,  yet  the  omission  was  one  of  evi- 
dence, and  not  of  fact;  and,  the  evidence 
being  supplied  in  a  proper  manner,  full  force 
and  effect  will  be  given  to  the  fact,  as  if  the 
evidence  had  existed  from  the  beginning." 
To  the  same  effect  are  Relly  v.  Burton,  71 
Ind.  118;  Anderson  v.  MltcheU,  58  Ind.  592; 
Bush  V.  Bush,  46  Ind.  70.  Amendments  of 
records  by  nunc  pro  tunc  entry  relate  to  the 
time  when  the  proceedings  actually  took 
place.  Bush  v.  Bush,  supra;  Leonard  v. 
Broughton,  supra.  The  same  principle  ap- 
plies to  the  correction  of  records  by  nnnc 
pro  tunc  entry  by  municipal  corporations. 
Chamberlain  v.  City  of  EvansviUe,  77  Ind. 
542;  City  of  Logansport  v.  Crockett,  64 
Ind.  310. 

A  very  different  question  would  be  pre- 
sented If  the  finding  showed  that  the  record 
of  the  common  council  disclosed  that  the 
vote  by  which  the  matter  was  sobmitted  to 


the  city  commlssionen  waft  by  less'  than 
two-thirds  In  favor  thereof,  and  that  there- 
after, and  before  any  amraidments  of  the  rec- 
ord, the  appellee  became  the  owner  of  the  lot 
wlthont  notice  of  the  error;  and  that  there- 
after the  common  council  amended  the  rec- 
ord by  a  nunc  pro  tunc  entry,  showing  the 
fact  to  have  been  that  there  was  a  two-thirds 
vote  in  favor  of  such  submission.  But  under 
the  facts  as  found,  showing  that  the  record 
discloses  the  adoption  of  the  resolution  or 
motion  to  submit  the  matter  to  the  city  com- 
missioners, but  without  disclosing  the  vote 
for  and  against,  and  without  disclosing 
whether  there  was  a  two-thirds  vote  for  It, 
necessarily  put  the  appellee  upon  inquiry. 
If,  in  fact,  he  became  the  owner  of  the  lot 
after  the  making  of  such  record  and  before 
its  amendment,  he  knew  the  fact  t6  be  that 
the  vote  in  favor  of  such  action  was  either 
by  two-thirds  or  by  less.  He  must  be  pre- 
sumed to  know  the  law  that,  if  by  less,  it 
bound  nobody,  and,  if  by  two-thirds,  it 
bound  all  concerned,  and  bound  him;  and 
that  the  record  might  be  amended  by  a  nnnc 
pro  tunc  entry  to  show  that  vote.  Such  an 
amendment  does  not  contradict  that  part  of 
the  record  already  made,  but  Is  in  perfect 
harmony  with  it.  It  brings  into  the  record 
a  fact  which  all  must  know,  on  reading  it, 
must  have  existed  the  one  way  or  the  other. 
The  third  and  last  conclusion  of  law  is: 
"That  the  plalntlft  is  entitled  to  a  perpetual 
Injunction  against  the  defendants  enjoining 
them  from  entering  upon  said  premises,  from 
appropriating  the  same,  from  removing  the 
fences  therefrom,  and  from  throwing  the 
same  open  to  be  used  as  a  public  street  or 
highway."  Whether  this  conclusion  results 
from  the  previous  one  concerning  the  sup- 
posed Invalidity  of  the  record  of  the  common 
council,  or  from  the  other  facts  found,  is  not 
disclosed.  If  from  the  former,  it  follows, 
from  what  we  have  said,  it  has  no  support, 
and  therefore  is  error.  But  it  Is  sought  to 
support  it  on  the  fact  found  "that  the  dam- 
ages assessed  by  said  city  commissioners  on 
account  of  said  appropriation  have  not  been 
tendered  to  the  plaintiff."  It  has  been  held 
by  this  coui-t  that  land  cannot  be  appropri- 
ated for  the  puriK>se  of  a  street  unless  com- 
pensation is  first  assessed  and  paid  or  ten- 
dered. Faust  V.  City  of  Huntington,  91  Ind. 
493;  Holden  v.  City  of  Crawfordsville  and. 
Sup.)  41  N.  E.  370.  "There  are  many  things," 
says  Judge  Elliott,  In  his  general  practice 
(section  319),  "which  must  concur  to  make  a 
tender  good."  Section  3644,  Rev.  St  1894 
(section  3181,  Rev.  St.  1881),  provides  that: 
"If  the  commissioners  make  a  report  to  the 
common  council  as  herein  provided  no  in- 
junction shall  lie  to  restrsiln  proceedings,' 
unless  the  common  council  shall  proceed  to 
appropriate  property  upon  which  damages 
have  been  assessed,  without  first  causing  thn 
same  to  be  paid,  or  taiderad;  but  all  other 
questions  shall  be  raised  and  tried  by  ap- 
peal in  cases  where  damages  have  been  as- 
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aessed  and  paid  or  tendered."  By  this  sec- 
tion It  seems  clear  tbat  payment  Is  treated  as 
Independent  of  tender,  and  it  Is  thereby  as- 
sumed that  payment  may  take  place  without 
a  tender.  The  next  section  provides  that 
'It  shall  be  the  duty  of  the  city  treasurer  to 
pay  or  tender,  or  caused  to  be  paid  or  ten- 
dered, the  damages  to  the  person  to  whom  as- 
sessed"; again  twice  assuming  that  pay- 
ment Is  one  thing,  and  tender  is  another,  and 
that  the  former  does  not  include  the  latter. 
The  next  section  provides  that:  "When  the 
owners  of  the  property  are  residents  of  the 
city  the  treasurer  shalV  tender  damages  to 
them  at  their  places  of  business,  or  at  their 
residences,  or  domiciles  as  he  may  elect. 
When  such  persons  are  unknown  or  not  resi- 
dents of  the  city,  or  if  the  treasurer,  upon 
diligent  Inquiry,  can  Dot  ascertain  the  resi- 
dence or  place  of  business  of  a  resident  of 
the  city,  be  shall  publish  in  a  dally  news- 
paper, once  In  each  week  for  two  successive 
weeks,  a  notice  specifying  the  amount  In  the 
treasury  to  be  paid  In  damages  and  stating 
the  real  estate  upon  which  assessed  and  the 
readiness  on  his  part  to  pay  the  sai^e.  Such 
notice,  so  published  as  aforesaid,  •  •  • 
shall  constitute  a  valid  and  effectual  ten- 
der. In  case  an  injunction  is  obtained  be- 
cause damages  assessed  have  not  been  paid 
or  tendered,  the  defendant  may,  at  any  time 
before  the  determination  of  the  suit,  pay  or 
tender  the  damages  assessed,  *  *  •  and 
thereupon  the  injunction  shall  be  dissolved." 
There  is  no  finding  that  the  defendant  did 
not  pay  the  damages  assessed.  Such  dam- 
ages might  have  been  paid  after  the  suit  was 
begun,  so  as  to  defeat  the  same.  There  Is  no 
finding  that  such  payment  bad  not  been 
made.  It  Is  true  that  It  Is  found  that  they 
have  not  been  tendered.  But  that  Is  a  mat- 
ter that  may  be  made  up  of  many  facts  and 
a  legal  conclusion.  For  aught  that  appears 
from  the  finding  the  appellee  may  have  been 
a  nonresident,  and  his  whereabouts  wholly 
unknown  to  the  city  officials,  and  they  may 
have  exactly  complied  with  the  section  quot- 
ed, and  yet,  in  the  opinion  of  the  trial  court, 
that  might  not  have  constituted  a  valid  and 
effectual  tender,  notwithstanding  the  statute 
says  it  shall.  There  are  many  other  facts 
that  might  have  been  proven  tending  to  es- 
tablish a  tender,  and  yet  the  trial  court,  be- 
ing of  opinion  that  such  facts  did  not  consti- 
tute a  legal  tender,  felt  justified  In  stating, 
as  it  did,  that  the  damages  assessed  have  not 
been  tendered  to  the  plaintiff.  But  it  may 
be  asked,  is  not  a  fallnre  to  make  a  tender  a 
fact  where  there  has  been  no  kind  of  an  offer 
to  pay  whatever?  We  answer,  yes.  But  that 
is  not  the  nature  of  the  finding.  Had  the 
finding  been  that  there  had  not  been  any 
kind  of  an  offer  to  pay  whatsoever,  it  would 
have  excluded  the  possibility  of  such  finding 
being  partly  made  up  orcomposed  of  a  conclu- 
sion of  law  upon  certain  facts  In  evidence,  but 
not  stated  in  the  finding.  But  the  statute  quot- 
ed makes  the  facts  therein  specified  a  legal  ten- 


der, though  none  of  them  amount  to  an  offer 
to  pay  of  any  kind  whatever.  That  a  finding 
that  a  tender  of  the  damages  had  been  made 
would  embrace  matter  both  of  law  and  fact, 
there  can  be  no  doubt  The  acts,  facts,  and 
circumstances  claimed  as  constituting  the 
tender,  and  the  legal  conclusion  that  they 
were  sufficient,  would  all  be  embraced  in 
such  a  finding;  because  an  offer  to  pay  may 
be  made  by  such  a  person,  at  such  a  time,  at 
such  a  place,  and  in  such  material  as  not  to 
constitute  a  single  element  of  a  legal  tender. 
And  yet  the  trial  court  might  think  other- 
wise, and  find  as  a  fact  that  a  tender  had 
been  made,  which  would  embrace  matter  of 
law  and  fact  Inseparably  commingled.  The 
same  may  be  true  of  a  finding  that  no  tender 
had  been  made,  though  not  necessarily  so. 
The  finding  of  facts  and  the  conclusions  of 
law  must  be  separately  stated;  that  is,  a 
conclusion  of  law  among  the  facts  found 
has  no  force,  and  a  fact  found  among  the 
conclusions  of  law  has  no  force.  Stalcup  v. 
Dlxbn,  13G  Ind.  9.  36  N.  B.  987,  and  authori- 
ties there  cited.  In  a  special  finding  of  facts, 
or  a  special  verdict,  the  facts  ought  to  be 
so  stated  as  chat  it  can  be  seen  and  known 
that  they  are  not  composed  of  inseparable 
matter  of  fact  and  law.  Railway  Co.  v. 
Grames,  136  Ind.,  at  page  62.  34  N.  E.  714. 
If  the  finding  of  facts  contains  conclusions  of 
law  that  can  be  separated  from  the  facts 
stated,  that  does  not  vitiate  the  facts  found; 
but  if  the  facts  are  so  stated  as  to  embrace 
legal  conclusions  that  are  inseparable  from 
the  facts  with  which  they  are  blended,  or  in 
such  a  manner  as  that  such  statement  may 
be  made  up  and  composed  of  matter  of  fact 
and  law  blended  inseparably,  such  fact  so. 
found  may  be  destitute  of  force  and  effect. 
Such  a  rule  is  necessary  to  the  correct  ad- 
ministration of  justice.  In  no  other  way  can 
the  right  of  a  party  to  compel  a  separate' 
trial  of  the  questions  of  fact  and  a  separate 
determination  of  the  questions  of  law  be 
secured.  That  questions  of  law  and  fact 
should  be  separately  determined  is  frequent- 
ly indispensably  necessary  to  their  correct 
determination;  otherwise  confusion  and  mis- 
take are  almost  Inevitable.  So  the  finding 
that  no  tender  was  made  is  so  framed  that  It 
cannot  be  known  by  this  court  that  it  Is  not 
composed  partly  of  fact  and  the  other  part 
an  erroneous  1«^  conclusion.  But  we  need 
not  and  do  not  decide  the  case  upon  this 
point,  because,  aside  from  this,  there  is  no 
finding  that  the  damages  assessed  had  not 
been  paid.  As  before  observed,  payment  may 
have  been  made  by  such  a  person,  at  such  a 
time,  at  such  a  place,  and  in  such  material 
as  not  to  contain  a  single  element  of  tender, 
and  yet,  having  been  accepted,  may  consti- 
tute an  effecnal  i>aymcnt.  If  such  payment 
had  been  made,  then  there  is  no  other  fact 
found  that  would  justify  the  last  conclusion 
of  law.  Appellee,  however,  contends  that  the 
burden  was  on  the  appellants  to  show  the 
existence  of  all  these  facts,  and  to  show  that 
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the  damages  had  been  paid;  and  the  failure 
to  find  them  was  equivalent  to  finding  against 
the  appellants  as  to  such  facts,  because  it  is 
Insisted  that  the  appellee  was  not  required 
to  prove  a  negative,  though  he  had  alleged  it 
In  his  complaint.  It,  however,  is  settled  law 
that,  where  a  negative  is  essential  to  the  ex- 
istence of  a  right,  the  party  claimhig  the 
right  lias  the  burden  of  proving  such  nega- 
tive. Boulden  v.  Mclntlre.  119  Ind.  574,  21 
K  K  445,  and  authorities  there  cited;  Good- 
win v.  Smith,  72  Ind.  113;  Vail  v.  McKeman, 
21  Ind.  421;  Maynes  v.  Moore,  16  Ind.  116. 
In  this  case  the  nonexistence  of  a  valid  rec- 
ord and  the  nonexistence  of  payment  or  ten- 
der of  damages  were  essential  to  the  right  to 
enjoin.  The  failure  to  find  the  negative  of 
these  facts  as  the  appellee  had  alleged,  or 
one  of  them,  was  equivalent  to  finding 
against  him  as  to  such  fact  or  facts.  See 
authorities  above  cited  on  this  point;  Ex 
parte  Walls,  73  Ind.  95;  Parker  v.  Hubble, 
75  Ind.  580;  Stumph  v.  Bauer,  76  Ind.  157; 
Studabaker  v.  Langard,  79  Ind.  320;  Spraker 
V.  Armstrong,  Id.  577;  Talburt  v.  Insurance 
'Co.,  80  Ind.  434.  The  trial  court  therefore 
erred  in  its  coilclusions  of  law.  The  Judg- 
,ment  is  reversed,  and  cause  remanded,  with 
instructions  to  award  a  new  trial,  as  that,  in 
our  opinion,  will,  from  the  disclosures  of  the 
record,  best  promote  the  ends  of  Justice. 


(143  Ind.  356) 
GOLDTHAIT  v.  CINCINNATI,  W.  &  M. 

EX.  CO. 

(Supreme  Court  of  Indiana.    Jan.  21,  1886.) 

APFCAb— Reoohd — Bkror— Rb  vut  w. 

1.  A  bill  of  exceptiooB  not  presented  to  the 
trial  court  for  approval  within  the  time  limited 
cannot  be  brought  into  the  record  on  appeal  in 
the  supreme  court,  on  affidavits  justifying  snch 
failure. 

2.  Error  based  on  the  evidence  cannot  be 
considfTod  where  the  evidence  is  not  in  the  rec- 
ord. 

Appeal  from  circuit  court,  Blackford  coun- 
ty; E.  0.  Vaughn,  Judge. 

Action  by  Martha  E.  Goldthait  against  the 
Cincinnati,'  Wabash  &  Michigan  Railway 
Company  for  breach  of  contract  From  a 
Judgment  in  her  favor  for  $150,  plaintiff  ap- 
peals.    Affirmed. 

John  A  Kersey,  for  appellant  G.  B.  Oow- 
giU,  for  appellee. 

JORDAN,  J.  Appellant  sued  the  appellee 
to  recover  $5,000  as  damages  for  its  failure 
to  discharge  a  certain  obligation  relative  to 
the  building  and  maintaining  a  depot  in  Mar- 
lon, in  Blackford  county,  Ind.  A  trial  re- 
sulted in  her  obtaining  a  Judgment  for  $150, 
from  which  she  lias  appealed  to  this  cowt. 
And  assigned  for  error  the  overruling  of  her 
motion  for  a  new  triaL  Counsel  for  appel- 
lant contend  that  the  Judgment  is  contrary 


to  the  evidence.  In  this:  that  the  amonnt  of 
the  recovery  Is  too  small,  and  that  the  court 
erred  in  giving  to  the  Jury  certain  instruc- 
tions. The  final  Judgment  was  rendered  on 
July  19,  1893,  and  on  that  day  the  court 
granted  to  appellant  90  days  in  which  to  pre- 
pare and  file  a  bill  of  exceptions.  It  appears 
that  this  bill  was  not  presented  to  the  Judge 
of  the  lower  court,  for  his  approval  and  sig- 
nature, until  October  19,  1893,  and  was  filed 
the  following  day.  Appellant's  counsel  con- 
cede that  this  was  not  within  the  time  al- 
lowed by  the  court  but  earnestly  insist  that 
we  should  disregard  the  provisions  of  the 
statute  and  the  firmly-settled  rule  of  this 
court  and,  nevertheless,  consider  the  bill  in 
the  record,  for  the  reason,  as  urged,  that  the 
neglect  to  present  and  file  it  within  the  time 
allowed  is  attributable  to  counsel  for  the  ap- 
j)ellee,  who,  it  is  claimed,  had  possession  of 
the  bill,  and  held  it  In  violation  of  his  prom- 
ise to  return  it  to  coimsel  for  appellant  in 
time  to  be  filed.  This  matter  was  subse- 
quent to  the  filing  of  the  bill,  upon  motion 
supported  by  afiidavits,  presented  to  the  low- 
er court  in  order  to  have  the  record  changed 
so  as  to  show  that  the  bill  was  presented' 
and  fll6d  on  October  17,  1893.  This  motion 
was  denied,  and  the  record  of  the  proceed- 
ings therein  have  been  certified  to  this  court 
by  a  supplemental  transcript.  There  is  no 
assignment  of  error  upon  the  ruling  of  the 
court  on  this  latter  motion,  and  hence  no 
question  thereon  is  presented  for  our  consid- 
eration. 

It  Is  not  within  our  province^  upon  afBda- 
Tits  filed  in  a  cause,  to  Inquire  into  the  rea- 
son, and  ascertam  therefrom,  why  a  bill  of - 
exceptions  was  no^  presented  to  the  trial 
Judge  within  the  time  granted  by  the  court 
Wishmier  v.  State,  110  Ind.  523,  11  N.  S. 
291;  Klgler  v.  Blgler,  120  Ind.  431,  22  N.  SL 
776.  As  the  appellant  has  failed  to  bring 
the  instructions  and  evidence  into  the  record, 
under  the  bill  in  question,  it  follows  that  we 
cannot  consider  the  proposition  and  questions 
urged  by  her  counsel.    Judgment  affirmed. 


at  Ind.  App.  703) 
WARDER  V.  GOLDBACH  et  aL 
(Appellate  Court  of  Indiana.    Jan.  8,  1896.) 

Amjeal  from  circuit  court  Floyd  county;  Ja- 
cob Kester,  Judge. 

Action  between  Elizabeth  A.  Warder  and 
Sarah  Groldbach,  administratrix,  and  others.' 
There  was  a  Judgment  for  the  latter,  and  the^ 
former  appeals.     Affirmed. 

Kelso  &  Kelso,  Stotsenburg  &  Volght  and  J. , 
B.  Merriwether,  for  appellant  F.  B.  Burke' 
and  C.  Li.  &  H.  B.  Jewett,  for  appellees. 

LOTZ,  J.  The  questions  involved  in  this  ap-. 
peal  are  the  same  as  those  in  the  case  of  Payne 
V.  Goldbach  (decided  at  this  term)  42  N.  E.  642. 
TJpon  the  authority  of  that  case,  this  case  is  af- 
firmed. 
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CAMPBELL  Y.  CONNBE.* 

(Appellate  Court  of  Indiana.     Jan.  21, 1896.) 

VaaoiOT— SurFtaaNOT  of  EriDaNoa— Pboof  of 

SlONATUBE— iNCOMPITBNt  BTIDSMOC 

L  Wbert:  there  ia  ample  eridence  fairly 
tapporting  the  verdict  on  every  material  point 
In  iisae,  a  judgment  will  not  be  rerenad. 

2.  Plaintiff  haying  introduced  witnesses 
who  testiiied  that  they  had  seen  defendant's  in- 
testate sign  his  name,  and  that  the  signature  to 
the  note  in  suit  was  genuine,  without  haying 
asked  the  witnesses  whether  they  were  ac- 
quainted with  decedent's  signature,  he  cannot 
complain  that  defendant  introduced  witnesses 
who  testified  that  they  had  seen  the  deceased 
sign  his  name,  and  that  the  signature  to  said 
uote^was  not  genuine,  without  asking  the  wit- 
nesses whether  they  knew  decedent's  signature. 

3w  When  evidence  is  admitted  without  ob- 
jection, a  subsequent  motion  to  strike  out  comes 
too  late. 

4.  The  fact  that  It  appeared  on  cross-ex- 
amination of  defendant's  witness  that  he  partly 
based  bis  opinion  as  to  the  genuineness  of  the 
■ignatol«  to  the  note  in  suit  on  a  comparison 
with  documents  wbich  were  not  in  evidence,  did 
M>t  entitle  plaintiff  to  have  his  testimony  strick- 
«>.  out  after  plaintiff  bad  Introduced  witnesses 
.who  testified  as  to  the  genuineness  of  said  sig- 
nature witbout  having  stated  that  they  were  ac- 
qoainted  therewitn. 

Appeal  from  circuit  court,  Fayette  county; 
F.  S.  Swift,  Judge. 

Action  by  John  S.  Campbell  against  Charles 
Conner,  administrator  of  the  estate  of  Henry 
Rinker,  deceased,  on  a  note.  Defendant  bad 
Judgment,  and  plaintiff  appeals.    AtUrmed. 

T.  D.  Evans,  Florea  &  Broaddus,  and  Clay- 
pool  &  ClayixKd,  for  appellant  Conner  &  Mc- 
intosh, for  appellee. 

DAVIS,  J.  The  appellant  filed  a  claim 
against  said  estate  in  the  Union  clrcnit  court, 
founded  on  a  note  dated'  December  21,  1882, 
payable  in  10  years,  with  interest  The  note 
called  for  $5,750.  Tbe  venue  was  changed  to 
the  Fayette  circuit  court  The  defense  was 
that  said  Rinker  did  not  execute  the  note,  and 
that  there  was  no  consideration  for  tbe  note. 
The  jury  returned  a  verdict  for  appellee,  on 
wliich  Judgment  was  rendered.  The  only  er- 
ror assigned  in  this  court  is  tbe  overruling  of 
appellant's  motion  for  a  new  trial. 

Counsel  for  ap];>ellant  insist  that  tbe  verdict 
of  the  Jury  is  not  sustained  by  sufficient  evi- 
dence, and  tliat  it  is  contrary  to  law.  We 
bave  carefully  read  the  record,  and  find  the 
evidence  conflicting.  There  la  ample  evi- 
dence fairly  anpportlng  tbe  verdict  of  tbe 
Jury  on  every  ^naterial  point  in  Issue,  and 
therefore  we  will  not  reverse  tbe  judgment  of 
tbe  trial  court  on  this  ground.  Haines  v. 
Porch,  9  Ind.  App.  413,  36  N.  E.  926;  Zim- 
merman V.  Snyder,  6  Ind.  App.  ITS,  33  N.  E. 
217;  Miles  T.  De  Wolf,  8  Ind.  App.  153,  34 
N.  E.  114. 

On  tbe  trial  tbe  appellant  Introduced  wit- 
nesses who  testified  they  bad  seen  Henry 
Rinker  sign  bis  name,  and,  without  asking 
tbe  witnesses  wbetber  tbey  knew  or  were  ac- 
quainted with  his  handwriting  or  signature, 
•btained  answer  ftom  them  that  in  tbelr  opin- 

t  Bsbsarlng  danied,  a  N.  B.  451. 


Ion  the  signature  to  tbe  note  was  genuine.  Tha 
appellee  then  Introduced  witnesses  who  testl- 
fled  they  bad  seen  Henry  Binker  sign  his  name, 
and,  witbout  asking  the  witnesses  whether 
they  knew  or  were  acquainted  with  his  signa- 
ture, obtained  answet  from  them  that  in  that 
opinion  tbe  signature  to  the  note  was  not 
genuine.  Assuming  tbe  law  to  be  that  la 
such  cases  nonexpert  witnesses  can  only  give 
their  opinion  on  tbe  question  of  tbe  genuine- 
ness of  tbe  signature  in  question  when  tbey 
have'  shown  that  they  are  acquainted  with 
such  signature,  is  tbe  appellant  in  a  position 
to  Invoke  tbe  role?  "It  has  often  been  de- 
cided that  a  party  calling  out  incompetent 
evidence  may  preclude  himself  from  snccesa- 
fully  objecting  to  evidence  of  like  character 
Introduced  by  bis  adversary.  The  rule  oa 
this  subject  Is  that  evidence  otherwise  incom- 
petent may  be  practically  stripped  of  its  ob- 
jectionable character  by  tbe  course  pursued 
by  tbe  party  who '  challenges  Its  competency. 
If  a  party  opeta  tbe  door  for  the  admiasian 
of  incompetent  evidence,  he  Is  in  no  pUgbt 
to  complain  that  his  adversary  followed 
through  tbe  door  thus  open^"  Perkins  t. 
Hayward,  124  Ind.  445,  24  N.  E.  1033.  Ia 
this  case  the  appellant  has  no  Just  groimd  for 
complaint  because  of  tbe  Introduction  of  the 
Incompetent  evidence  mentioned.  In  one  In- 
stance there  was  no  objection  to  tbe  evidence^ 
but  tbe  question  arises  on  the  motion  to  strlka 
out.  The  rule  is  that  when  evidence  Is  ad- 
mitted without  objection  a  subsequent  motioa 
to  strike  out  comes  too  late.  Railway  Ca  t. 
Champion,  9  Ind.  App.  610,  36  N.  E.  221,  and 
37  N.  E.  21.  It  was  sbown  on  cross-examina- 
tion of  this  witness  that  his  opinion  was 
based  in  part  on  comparison  with  signatures 
to  papers  not  before  the  court,  and  not  admit- 
ted to  be  genuine.  The  witness  was  not  aa 
expert  Comparisons  by  experts  can  only  b* 
made  with  papers  admitted  to  be  genuineu 
Merritt  v.  Straw,  6  Ind.  App.  360,  33  N.  E. 
657.  The  fact  that  the  cross-examination  dis- 
closed that  the  opinion  of  the  witness  was,  la 
part  at  least,  based  on  such  comparison,  did 
not,  nnder  tbe  circumstances,  constitute  sofll- 
cient  ground  for  striking  out  his  evidence. 
Maybin  v.  Webster,  8  Ind.  App.  547,  35  N.  B. 
194,  and  36  N.  E.  873.  The  witness  testified 
in  chief  that  he  was  assistant  cashier  of  tbe 
bank,  and  tiad  seen  Mr.  Rinker  sign  his  name 
to  checks  often,  and  then  on  cross-examina- 
tion he  testified  that  he  bad  compared  tbe 
signature  of  tbe  note  with  the  signature  t» 
tbe  checks,  and  that  bis  opinion  as  to  whether 
the  signature  to  the  note  was  genuiite  was  in 
part  based  on  sucb  comparison.  Following 
the  rule  adopted  by  tbe  appellant  tbe  witness 
who  bad  seen  Rinker  write  his  name  was 
competent  to  give  bis  opinion  upon  the  genu- 
ineness of  tbe  signature  to  tbe  note.  Tiie 
mere  fact  that  he  may  liave  looked  at  other 
signatures  did  not  make  bim  Incompetent  ta 
express  an  opinion.  In  view  of  tbe  course 
pursued  by  tbe  appellant  In  the  IntroductlOB 
of  this  evidence^  be  was  not  entitled  to  hav* 


Digitized  by 


Google 


ind.)    BOARD  OF  COM'RS  v.  AUBURN  POUNDET  &  MACHINE  WORKS.        689 


the  eTtdence  of  this  witness  stricken  out  on 
hla  motion  because  of  the  facts  elicited  by 
him  on  cross-examination. 

The  appellant  introduced  eyldence  tending 
to  prove  that  he  did  work  fbr  Rlnker,  and  that 
the  note  was  executed  upon  the  settlement  of 
accounts,  and  not  for  any  consideration  that 
passed  at  the  time  of  the  execution  of  the 
note.  The  appellee  Introduced  evidence  tend- 
ing to  prove  statements  by  appellant  that  the 
note  was  executed  on  account  of  work  and  la- 
b<«  performed  by  him  for  'Rlnker.  It  was 
conceded,  as  we  understand  the  record,  that 
the  appellant,  who  married  a  daughter  of 
Rlnker,  during  the  life  of  his  wife,  and  before 
the  exectition  of  tiie'  note,  lived  for  several 
years  with  Rlnker;  and  there  was  no  error, 
nnder  the  circumstances,  in  allowing  the  ai>- 
pellee  to  prove  that  the  appellant  did  but  lit- 
tle, if  any,  work  while  he  lived  with  Rlnker. 
The  note  is  dated  after  the  death  of  appel- 
lant's wife.  Subsequent  to  the  date  of  the 
note,  Rlnker  bought  of  appellant  a  tract  of 
land,  for  which  he  paid  him  $1,400.  Rlnker 
during  all  these  years  was  a  wealthy  man, 
while  the  appellant  owed  at  least  one  Just 
note  of  190  of  many  years'  standing,  which 
yet  remains  In  part  unpaid.  The  case  in 
many  respects  Is  a  peculiar  one.  Whatever 
the  merits  of  the  controversy  may  be,  the 
reading  of  the  evidence  convinces  us  that  the 
cause  was  fairly  tried  In  the  court  below,  and 
that  there  is  no  reversible  error  in  the  record. 
Judgment  affirmed. 


(14  Ind.  App.  114) 

BOARD  OF  COM'RS  OF  DEKALB  OOUN- 

TT  V.  AUBURN  FOUNDRY  & 

MACHINB  WORKS. 

(Appellate  Gonrt  of  Indiana.     Jan.  22,  1896.) 

AOTIOir  AGAINST  COUNTT  —  SUFVICIBNOT    Of  ColI> 

PLAi<rr — Allowakck  of  Claims — Erracr— GaK- 
ERiL  Vekdtct  —  Special   1nterrooatobie8  — 

Ck>ORT  RCLBB. 

1.  A  complaint  for  labor  and  materials  far- 
nlshed  in  repairin|[:  a  jail  at  tlie  request  of  the 
board  of  conunisaioners  is  not  bad  for  failure 
to  allege  that  the  hoard  was  in  session  at  the 
time  the  contract  was  made. 

2.  A  complaint  against  the  board  of  commis- 
sioners of  Dekalb  coonty  is  not  bad  for  desig- 
nating said  board  as  "the  commissioners  of  De- 
kalb county." 

3.  The  allowance  or  refusal  to  allow  a  claim 
against  the  connty  by  the  board  of  commission- 
ers does  not  necessarily  constitnte  an  adjudica- 
tion. 

4.  It  may  be  shown  by  parol  that  allow- 
ances made  by  the  board  of  commiasionera  on 
acconnt  of  special  contracts  for  work  in  the 
conrthonse  and  jail  did  not  include  a  claim  for 
repairs  in  the  jail  onder  a  subsequent  parol  con- 
tract. 

5.  AnaweiB  to  interrogatories  will  not  over- 
ride the  general  verdict  unless  they  are  abso- 
lutely irreconcilable  with  it  upon  any  reason- 
able hypothesis. 

6.  Where  the  record  is  volnminons,  and  the 
amount  of  recovery  small,  the  court  will  not 
search  the  record  for  alleged  error  in  admit- 
ting evidence,  if  appellant  has  not  complied 
with  the  rules  as  to  making  marginal  notes, 
and  has  not  called  the  oourt**  attention  to  the 
pages  whera  the  alleged  error  occnra, 

v.42ii.K.no.9 — a 


Appeal  from  drcuit  court.  Steuben  county, 
S.  A.  Powers,  Judge. 

.  Action  by  the  Auburn  Foundry  &  Machine 
Works  against  the  board  of  commissioners  ct 
Dekalb  county  for  lalmr  done  and  materials 
furnished  in  making  repairs  In  the  court- 
house and  jail.  FlaintUI  had  Judgment,  and 
defendant  Appeals.    Affirmed. 

Crozton  &  Powers  and  W.  L.  Penfi^d,  for 
appellant  F.  S.  Robry,  J.  W.  Baxter,  and 
O.  A.  O.  McCldJan,  for  appellee. 

LOTZ^  J.  The  appellee  filed  and  presented 
to  the  board  of  commissioners  of  Dekalb 
oonnty  a  claim  for  money,  and  asked  tl»t  It 
be  allowed.  This  was  refused,  and  appellee 
then  appealed  to  the  circuit  court  of  Dekalb 
•wonty.  The  venue  was  changed  to  the  Steu- 
ben circuit  court  In  the  latter  court  the 
cause  was  tried  by  a  jury,  and  a  general  v«v 
diet  of  $100  returned  in  favnr  of  appellee, 
upon  which  judgment  was  rendered. 

Assignments  of  error  call  In  question  the 
sufficiency  of  each  paragraph  of  the  com- 
plaint to  withstand  appellant's  demurrer  for 
want  of  facts.  The  first  paragraph  avers,  la 
substance,  that  on  the  20th  day  at  Nov»n- 
ber,  1892,  the  defendant  requested  the  plain- 
tiff th  furnish  certain  mat«lals  and  do  cer- 
tain work  in  the  repair  of  the  county  jail; 
that  while  the  repairs  were  in  progress  It  was 
ascertained  that  It  would  be  necessary  to 
place  a  new  boiler  in  the  stead  of  the  old 
one  situated  ther^n;  that  thereupon,  on  the 
eth  day  of  December,  1892,  the  plalntifC  and 
defendant  entered  into  a  written  contract  In 
which  the  plalntifC  agreed  to  build  and  com- 
plete the  boiler,  and  for  which  the  defendant 
agreed  to  pay  the  sum  of  $490  and  the  costs 
of  attaching;  that  about  the  same  time  the 
defendant  concluded  to  heat  the  courthouse 
by  steam,  and  that  the  plaintiff  and  defend- 
ant thereupon  entered  into,  another  written 
contract  in  which  the  plaintiff  agreed  to 
build  and  complete  the  steam  plant  necessary 
to  heat  the  courthouse,  specifying  particu- 
larly the  articles  that  should  be  furnished, 
and  stipulating  that  the  plant  so  furnished 
should  be  connected  with  the  boiler  in  the 
jail,  the  same  to  be  in  running  ord»  and  to 
the  satisfaction  of  the  defendant  for  which 
the  defendant  agreed  to  pay  the  sum  of  $1,- 
250;  that  after  the  execution  of  the  contracts 
the  plaintiff  commenced  to  build  and  con- 
struct the  steam  plant  and  boiler  under  the 
written  contracts;  that  during  the  time  it 
was  so  en«!aged  at  work  the  defendant  as- 
certained that  It  would  be  necessary  to  re- 
place many  of  the  attachments,  valves,  and 
pipes  then  in  use  In  the  jail,  which  were 
old  and  almost  worthless,  and  that  It  would 
be  necessary  to  make  a  doorway  and  cm- 
trance  to>the  jail,  and  to  connect  the  steam 
plant  with  the  water  closets  adjoining  the 
jail;  that  the  defendant  requested  the  plain- 
tiff to  proceed  and  do  %U  such  work,  and  to 
furnish  all  the  materials  necessary  to  com* 
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plete  the  same,  which  the  plaintiff  proceed- 
ed to  do,  and  that  under  such  parol  contract 
the  plaintiff  perfmnied  work  and  furnished 
materials  of  the  ralue  of  $600;  that  the 
plaintiff  folly  performed  Its  part  of  the  writ- 
ten contracts,  and  the  defendant  settled,  and 
paid  it  the  contract  price  agreed  upon,  and 
that  the  defendant  also  paid  it  for  the  repairs 
made  before  the  written  contracts  were  ex- 
ecuted; that  there  Is  due  and  unpaid  on  ac- 
count of  the  additional  work  and  materials 
furnished  under  the  parol  contract  the  sum 
of  $600.  Filed  with  this  paragraph  as  ex- 
hibits are  copies  of  the  written  contracts, 
and  itemized  statements  of  account  for  the 
lab<Hr  done  and  materials  furnished.  The 
second  paragraph  declares  on  an  account  for 
work  and  labor  and  materials  furnished. 
The  appellant  contends  that  each  paragraph 
is  bad,  becaose  there  is  no  averment  that 
the  board  of  commissioners  were  in  session 
at  the  time  the  contracts  were  made,  or  the 
requests  made  for  the  work  and  materials; 
and  the  case  of  Archer  t.  Board,  3  Blackf. 
601,  is  relied  upon  as  being  decisive  of  this 
question.  The  case  cited  gives  some  sup- 
port to  this  contention,  but  the  later  cases 
hold  that  it  is  not  necessary  to  allege  all 
the  steps  which  the  law  requires  to  be  taken 
In  order  to  render  the  county  liable.  Board 
y.  Shrader,  36  Ind.  87.  If  the  contract  were 
an  executory  one,  it  might  be  necessary  to 
prove  that  it  was  entered  into  while  the 
board  was  lawfully  In  session;  but  when  the 
contract  has  become  executed,  and  the  coun- 
ty has  obtained  a  benefit  under  it,  it  will  be 
liable  for  the  benefits  received,  although  the 
contract  was  ultra  vlies.  Smith  v.  Board, 
6  Ind.  App.  153,  33  N.  B.  243,  and  cases  there 
cited;  Wright  v.  Hughes,  119  Ind.  324,  21  N. 
E.  907.  It  has  been  decided  by  this  court 
that  the  county  is  liable  upon  an  implied  con- 
tract. Board  v.  Trees,  12  Ind.  App.  — ,  40 
N.  E.  535. 

It  Is  next  insisted  that  the  complaint  Is 
bad  because  the  claim  is  made  against  the 
"commissioners  of  Dekalb  county"  and  not 
against  the  "board  of  commissioners  of  De- 
kalb county."  There  is  no  merit  in  this  con- 
tention.    Board  v.  Loeb,  68  Ind.  29. 

Several  paragraphs  of  answer  were  filed,  the 
general  denial,  payment,  former  adjudica- 
tion, set-off,  and  counterclaims.  The  Jury, 
with  their  general  verdict,  returned  answers 
to  Interrogatories.  It  is  insisted  that  the 
special  findings  overthrow  the  general  ver- 
dict It  appears  from  the  evidence  and  find- 
ings that  the  appellee,  after  all  the  work 
had  been  done,  filed  Its  claim  before  the 
board  for  the  sum  of  $1,740,  being  the  full 
amount  of  the  contract  price  under  the  writ- 
ten contracts,  and  that  the  same  was  allowed 
by  the  board,  and  that  the  allowance  still 
lemains  in  full  force  and  unappealed  from. 
It  is  insisted  that  the  written  contracts  and 
additional  work  done  by  the  request  of  the 
board  while  complying  with  them  constitutes 
a  single  transaction,  and  that  the  allowance 


constitutes  an  adjudication  and  settlement  of 
all  the  matters  contained  in  this  controversy. 
The  allowance  or  the  refusal  to  allow  a  claim 
against  the  county  by  the  board  of  commis- 
sioners does  not  necessarily  constitute  an  ad- 
judication. Board  v.  Nichols  (Ind.  App.)  40 
N.  E.  277;  Board  v.  Heaston  (Ind.  Sup.)  41 
N.  E.  457.  If  it  be  conceded  that  the  allow- 
ances made  by  the  board  in  this  case  were 
adjudications,  it  does  not  foUow  that  the 
claim  for  the  additional  work  and  labor  and 
materials  was  adjudicated.  The  allowances 
were  on  account  of  the  special  contracts, 
whUe  the  claim  here  in  controversy  arises 
out  of  a  parol  contract  It  was  proper  to 
show  by  parol  that  the  claim  In  coatxareny 
was  not  litigated  hi  the  forma:  allowances. 
There  was  evidence  tending  to  show  that  this 
claim  was  not  Included  In  the  fwmer  allow- 
ances. This  being  true,  this  court  cannot 
disturb  the  verdict  undo:  such  circumstan- 
ces. The  same  conclusion  is  reached  if  the 
allowances  be  considered  as  a  settlement 
Answois  to  Interrogatories  will  not  override 
the  general  verdict,  unless  they  are  absolute- 
ly irreconcilable  with  It  upon  aay  reasonable 
hypothesis.  Brewing  C!o.  v.  Pamin  (Ind. 
App.)  41  N.  B.  471.  No  such  confiict  exists 
in  this  case.  In  fact,  the  answers  tend  to, 
support  rather  than  to  overthrow  the  general 
verdict 

It  Is  further  contended  that  the  court  erred 
in  admitting  certain  evidence  offered  by  the 
appellee.  The  record  in  this  case  is  volumi- 
nous, contalnhig  nearly  1,200  pages.  The  ap- 
pellant has  not  complied  with  the  rules  (tf 
this  court  in  making  marginal  notes,  nor  is 
our  attention  called  to  the  pages  where  the 
alleged  error  occurs.  Vniec  these  circum- 
stances, and  considering  the  small  amount  of 
recovery,  this  court  will  not  search  the  rec- 
ord. Insurance  Co.  v.  Sisk,  9  Ind.  App.  305, 
86  M.  B.  659.    Judgment  afilrmed. 


(63  Ohio  St  6t4)' 
PETER  V.  PARREL  FOUNDRY  & 
MACHINE  00. 

(Supreme  Court  of  Ohio.     Dec  17.  1895.) 

ISISOLVEST  CORPOKATIOS — PsOCBDUBB  TO  DlSTBIS- 

CTB  AssKTB— Petition  in  Civil  Action  —  Aii- 

8WBB  AND    CbOSS    PETITION    BT    StOCKHOLDBB-^ 

— Dbmokkek— Enfokcement  or  Stockboldbb's 
Statutory  Liabilitt. 

1.  Where  the  petition  In  a  civil  action  pnr- 
norts  tn  seek  a  dlstribation  of  the  assetB  or  an 
insolvent  corperation  among  Its  creditors,  the 
assets  of  the  corporation  are  the  subject  of  the 
action:  and  an  answer,  In  the  nature  of  a  cross 
petition,  which  discloses  assets  of  the  concern, 
in  addition  to  those  disclosed  by  the  petition,  or 
shows  a  title  in  the  party  filing  sooh  answer  to 
share  in  the  distribution  of  such  assets,  sets 
forth  matters  connected  with  the  subject  of  the 
action.  In  such  case  the  answer,  or  cross  peti- 
tion, is  not  subject  to  a  demnrrer,  although  it 
fails  to  disclose  a  cause  of  action  "in  favor  of 
a  defendant '  and  against  a  plaintifE  between 
whom  a  several  Judgment  might  be  had  in  an 
action." 

2.  In  sach  an  action,  a  defendant  may  jmn 
in  his  cross  petition  a  cause  of  action  for  maaef 
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pvjrable  to  the  insolTent  corporation  by  a  atock- 
holder  thereof,  on  accoant  of  stock  issned  to 
him,  with  a  canse  of  action  against  all  the  stock- 
holders of  the  concern,  npon  their  statutory  lia- 
bUity  as  such  stockholders. 

8.  If  the  corporation  is  insolyent  and  its  as- 
sets in  the  hands  of  a  receiTW,  a  creditor  may, 
by  a  cross  petition,  seek  the  enforcement  of  the 
statutory  liability  of  the  stockholders,  although 
iu»  claim  has  not  been  reduced  to  judgment. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Lucas  county. 

On  the  23d  day  of  January.  A.  D.  1880,  the 
plaintiff  in  error,  William  Peter,  together 
with  Sarah  B.  Peter,  Horace  S.  Walbrldge, 
S.  GomeU  Walbrldge,  Michael  3.  Cooney,  and 
Charles  R.  Faben,  Jr.,  filed  In  the  court  of 
common  pleas  of  Liucas  county  a  petition  In 
the  -words  and  figures  following: 

"William  Peter,  Sarah  B.  Peter,  Horace  S. 
Walbrldge,  8.  Cornell  Walbrldge.  Michael  J. 
Cooney,  and  Charles  R.  Faben,  Jr.,  Plaln- 
tlfFs,  V.  The  Union  Manufacturing  Company, 
Defendant  Petition.  Plaintiffs  say  that 
the  defendant  is  a  corporation,  duly  organ- 
ized and  existing  under  the  laws  of  the 
state  of  Ohio;  that  said  corporation  was  or- 
ganized for  manufacturing,  and  is  carrying 
on  the  business  of  manufacturing  and  sell- 
ing, sewing  machines,  washboards  of  va- 
rious kinds,  chums,  and  flour-mill  machin- 
ery, and  that  its  principal  place  of  business 
is  in  the  city  of  Toledo,  Lucas  county,  Ohio; 
that  these  plaintiffs  are  all  stockholders  of 
said  defendant  corporation;  that  the  amount 
of  the  paid-up  capital  stock  of  said  corpora- 
tion is  seven  hundred  and  twenty-four  thou- 
sand and  five  hundred  (9724,500.00)  dollars 
and  is  divided  Into  seven  thousand  two  hnn- 
dred  and  forty-five  (7,245)  sliares  of  one  hun- 
dred ($100.00)  dollars  each;  that  plaintiffs 
are  the  owners  of  three  hundred  and  forty- 
five  thousand  ($345,000.00)  dollars  of  said 
paid-np  capital  stock,  and  are  the  owners 
of  three  thousand  four  |iandred  and  fifty 
(3,450)  shares  thereof.  Plaintiffs  further  say 
that  for  no  one  of  the  three  last  preceding 
years  have  the  net  earnings  of  the  said  de- 
fendant corporation  been  sufficient  to  pay, 
in  good  faith,  an  annual  dividend  of  six  per 
centum  upon  the  paid-up  capital  stock  of  the 
said  corporation,  over  and  above  the  sal- 
aries and  expenses  authorized  by  the  by- 
laws and  regulations  of  the  said  corpora- 
tion. Plaintiffs  further  say  that  the  bonded 
debt  of  said  defendant  corporation  is  one 
hundred  thousand  (|100,000.00)  dollars;  that 
said  defendant  corporation  has.  In  addition, 
an  unsecured  indebtedness  of  al>out  one  hun- 
dred and  sixty  thousand  ($160,000.00)  dol- 
lars; that  the  said  corporation  is  indebted 
to  these  plaintiffs  in  the  sum  of  not  less 
than  fifty  thousand  ($50,000.00)  dollars  in 
the  aggregate;  that  a  large  part  of  said  un- 
secured indebtedness,  to  wit,  the  sum  of  not 
less  than  five  thousand  ($5,000.00)  dollars,  Is 
now  due  and  unpaid,  and  the  entire  balance 
of  said  unsecured  Indebtedness  will  become 
due  within  a  period  of  four  months  from  this 
date,  and  at  least  two-thirds  thereof  will 


become  due  within  a  period  of  sixty  (6(9 
days  from  ttils  date.  Plaintiffs  further  say 
that  the  said  defendant  corporation  is  whol- 
ly unable  to  pay  the  portion  of  said  indebt- 
edness now  past  due,  and  tliat  It  wUl  not  lie 
able  to  pay  the  iMlance  of  said  indebtedness 
as  the  same  matures,  and  that  said  corpora- 
tion is  insolvent;  that  said  corporation  has 
a  large  plant  situated  in  Toledo,  Ohio,  con- 
sisting of  an  Interest  in  real  estate,  factories, 
macliinery,  tools,  and  implements;  that  it 
has  been  and  now  is  engaged  in  its  said 
bnsiness  of  manufacturing  sewing  machines, 
washtMards  of  varlons  kinds,  churns,  and 
flour-mill  machinery,  and  selling  the  same 
in  said  city  of  Toledo  and  elsewhere;  that 
it  has  branch  offices  In  different  states,  and 
a  large  force  of  workmen  engaged  in  said 
business  in  varlons  capacities;  that  it  lias  a 
large  number  of  nnfinished  machines,  ma- 
chinery, washboards,  and  chums  on  hand, 
and  also  a  large  number  of  finished  ma- 
chines, machinery,  washlwards,  and  chums 
on  hand;  ttiat  it  has  a  considerable  amount 
of  material  on  band,  to  be  used  In  the  manu- 
facture of  such  machines,  machinery,  wash- 
boards, and  chnms,  and  In  finishing  said  ar- 
ticles now  unfinished;  and  said  corporation 
Is  unable  to  meet  its  liabilities  and  current 
obligations.  Plaintiffs  further  say  that  by 
reason  of  the  insolvent  condition  of  said 
corporation,  and  by  further  reason  of  the 
liability  of  suits,  the  defendant  corpora- 
tion's property  is  in  Imminent  danger  of 
being  sacrificed,  and  its  bnsiness  brought  to 
a  standstill,  at  a  great  and  irreparable  loss 
to  these  plaintiffs,  and  all  other  creditors 
and  stockholders  of  the  defendant  corpora- 
tion. Plaintiffs  further  say  that  if  said 
business  should  be  suddenly  suspended  it 
would  unavoidably  result  in  a  very  great 
loss  to  all  the  creditors  and  stockholders  of 
the  said  defendants.  The  finished  machines, 
machinery,  washboards,  and  chums  could 
not  be  disposed  of,  except  at  great  sacrifice. 
The  unfinished  machines,  machinery,  wash- 
boards, and  chums  would  be  an  almost  total 
loss,  and  there  would  also  result  great  loss 
from  inability  to  carry  out  subsisting  con- 
tracts for  material  prepared  expressly  for 
the  business  of  said  defendant  and  which 
would  have  practically  no  value  If  thrown 
upon  the  general  market  Plaintiffs  further 
say  that  a  very  large  part  of  the  assets  of 
said  defendant  corporation,  to  wit,  about 
sixty  thousand  ($60,000.00)  dollars,  consists  of 
amounts  due  or  to  become  due  for  machines 
sold  on  the  installment  plan,— ttiat  is  to  say, 
machines  sold  to  be  paid  for  In  small  week- 
ly or  monthly  installments,  the  corporation 
retaining  title  to  said  machines  until  the 
purchase  price  Is  fully  paid;  that  said  ac- 
counts could  not  be  sold  unless  at  a  very 
small  per  centum  of  the  face  value  thereof, 
and  all  the  outstanding  accounts  due  or  to 
become  due  to  said  corporation  are  of  such  a 
character  that.  If  the  business  of  said  eot^ 
poratlon  should  be  at  once  suspended,  there 
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would. be  a  very  ^reat  loss  on  said  accounts 
result  to  said  corporation  and  aU  of  Its  cred- 
itors and  stockholders,  growing  out  of  the 
Inability  to  collect  said  accounts,  or  the  great 
and  disproportionate  exi>ense  it  would  be 
necessary  to  incur  in  collecting  the  same  or 
any  part  thereof.  PlatntlfCs  further  say  that 
the  said  defendant  corporation  has  and  la 
IK>8ses8ed  of  a  good  will  in  Its  said  business, 
which  Is  of  very  great  value  to  the  said  de- 
fendant, its  stockholders  and  creditors,  un- 
less the  same  shall  be  destroyed  in  conse- 
quence of  said  defendant  being  compelled 
to  cease  business;  but  that  if  said  defend- 
ant should  be  compelled  to  cease  business, 
the  said  good  will  would  be  a  total  loss  to 
said  defendant  corporation,  its  stockholders, 
and  creditors.  Plaintiffs  further  say  that 
the  said  defendant  corporation  owns  and 
holds  valuable  rights,  titles,  and  Interest  in 
Tarloas  letters  patent  of  the  United  States, 
especially  necessary  and  valuable  in  the 
manufacture  of  said  sewing  machines. 
PlalntitTs  further  say  that,  unless  receiver 
be  forthwith  appointed  for  the  defendant 
corporation,  its  property  will  be  sacrificed. 
Its  factory  will  have  to  be  immediately  clos- 
ied,  and  its  business  be  immediately  sus- 
pended, to  the  great  and  Irreparable  injury 
of  these  plaintiffs,  and  all  other  creditors 
and  stockholders  of  the  said  defendant  cor- 
poration. Wherefore  plaintiffs  ask  that  a 
receiver  for  the  said  defendant  corporation 
may  be  appointed,  to  take  charge  of  Its  real 
and  personal  property  of  all  kinds  and  de- 
scriptions, and  wheresoever  situated,  indud- 
Ing  cboses  In  action,  with  authority  to  con- 
tinue .the  business  of  said  corporation  for 
the  time  being,  under  the  direction  and  sub- 
ject to  the  orders  of  this  court,  pending  the 
final  winding  up  and  settlement  of  the  af- 
fairs of  said  corporation;  that  he  may  be 
authorized  by  order  of  this  court  from  time 
to  time  to  borrow  such  sums  of  money,  for 
the  purpose  aforesaid, ,  as  to  this  court  may 
seem  necessary  and  proper,  and  issue  his  ob- 
ligations therefor;  that  he  may  ascertain 
the  Indebtedness  of  said  corporation,  and  re- 
port the  same  to  this  court;  that  the  said  de- 
fendant corporation  may  be  ordered  to  con- 
vey or  transfer  all  its  property,  both  real 
and  personal,  including  choses  in  action  and 
letters  patent,  wheresoever  the  same  may 
be  situated,  whether  within  this  state  or  any 
other  state  or  country,  to  the  said  receiver 
to  be  appointed  in  this  action;  that  the 
business  and  affairs  of  said  defendant  cor- 
poration may  be  ultimately  wound  up,  all 
Its  property  of  all  kinds  and  descriptions 
sold,  and  the. proceeds  thereof  equitably  dis- 
tributed under  and  in  accordance  with  the 
orders  of  this  court.  And  plaintiffs  pray  for 
all  such  other  and  further  relief  as  they 
may  be  entitled  to,  whether  at  law  or  In 
equity." 

The  court  of  common  pleas,  pursuant  to 
the  prayer  of  the  petition,  forthwith  appoint- 
ed a  receiver,  who  at  once  went  into  the  pos- 


session of  the  property  and  assets  of  the  de- 
fendant corporation,  the  Union  Manufactur- 
ing Company,  and  entered  upon  the  man- 
agement of  its  business  under  the  direction 
of  the  court,  and  continued  such  possession 
and  management  until  November  13,  1890, 
when,  on  leave  of  the  court,  the  defendant 
in  error,  the  EVurel  Foundry  &  lUlachine 
Company,  filed  Its  answer  and  cross  peti- 
tion in  the  action;  and,  for  aught  disclosed 
by  the  record,- such  possession  and  manage- 
ment stUl  continues. 

The  answer  and  cross  petition  of  the  Par- 
rel Foundry  &  Machine  Company  was  In 
the  following  terms:    . 

"(1)  For  first  cause  of  action  it  says  that 
it  is  a  corporation  organized  under  the  laws 
of  the  state  of  .Gonn^ectlcut  for  the  manu- 
facture and  sole  of  chilled  rolls  and  other 
machinery,  located  and  having  its  principal 
place  of  business  at  the  town  of  Ansonia,  In 
said  state.  Defendant,  the  Union  Manu- 
facturing Company,  is  a  corporation  organis- 
ed under  the  laws  of  the  state  of  Ohio  for 
the  manufacture  and  sale  of  Iron  and  wood- 
en ware,  and  was  until  the  date  of  the  com- 
mencement of  this  action  engaged  In  carry- 
ing on  the  business  for  which  it  was  Incor- 
porated, as  set  forth  In  plaintiff's  petition. 
During  the  raontlis  of  October,  November, 
and  December,  1880;  this  cross  petitioner,  at 
the  request  of  said  defendant,  shipped  from 
Ansonia  to  Toledo,  and  delivered  to  defend- 
ant, fifty-six  chilled  rolls,  grooved.  In  con- 
sideration of  such  sale  and  delivery,  said 
defendant  at  said  dates  promised  to  pay  this 
cross  petitioner  sixteen  dollars  for  each  of 
said  rolls,— In  the  aggregate  eight  hundred 
and  ninety-six  dollars,— forthwith  thereafter. 
Said  defendant  has  not  paid  any  part  of  said 
moneys,  although  requested  by  this  cross 
petitioner  -  BO  to  do.  Defendant  Is  entitled 
to  a  credit  of  two  *s/ioo  dollars  for  an  over- 
charge of  freight  upon  a  shipment  of  eight 
of  said  rolls  made  on  the  28th  of  October, 
1889,  and  by  said  defendant  paid  to  the  car- 
rier on  the  9th  day  of  November,  1888.  It 
is  entitled  to  no  otha:  credit  nor  offset  The 
respective  dates  at  which  said  rolls  were  so 
sold,  shipped,  and  delivered  were  as  follows: 


1889. 
Oct 


Nov. 


1-8 

28-  8 

2—  8 

14—14 

"     27—4 

"     30-4 

Dec.    4—  8 

"     14—  4 


6x18  chilled  rolls, 
grooved, 


?16 

....?128  00 

1« 

....  128  00 

16 

....  128^00 

16 

....  182  00 

16 

....  64  <J0 

16 

....  64  00 

1(5 

128  00 

16 

....  64  00 

Or. 


$886  00 


Nov.  8.  By  excess  of  freight  paid 2  93 

Balance  due  $893  77 

"Said  rolls  were  purchased  by  said  defend- 
ant, to  be  by  It  used  for  the  manufacture  of 
the  articles  in  which  it  dealt,  and  were  by  it 
applied  to  such  purpose.  Wherefore  said 
defendant  is  Indebted  to  this  cross  petitioner 
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In  the  sum  of  eight  hundred  and  ninety-three 
"/loo  dollars,  with  Interest  thereon  from 
the  14th  day  of  December,  1889.  This  croea 
petitioner  has  never  owned  any  of  the  stock 
of  said  defendant.  When  said  goods  were 
by  this  cross  petitioner  sold  and  delivered 
as  aforesaid,  said  defendant  was  by  cross 
l)etitloner  believed  to  be  In  good  credit  and 
perfectly  solvent.  But  in  fact  said  defend- 
ant then  was,  and  long  theretofore  had  been, 
and  still  is,  Insolvent  It  then  owed  and  still 
owes  more  money  than  all  of  its  assets  were 
or  are  of  value  stifflclent  to  pay.  Nearly  the 
entire  indebtedness  aforesaid  was  by  defend- 
ant then  owed  and  is  still  owed  to  its  stock- 
holders. The  amount  by  it  owed  to  this  cross 
petitioner  and  other  i>er8ons  not  stockholders 
was,  and  Is,  in  the  aggregate,  smalL  Said 
amount  was  and  is  much  less  than  the  value 
of  the  tangible  assets  then  owned  by  said 
defendant  corporation,  now  in  the  posses- 
sion of  Alvln  Peter  as  its  receiver  in  this  ac- 
tion. On  the  22d  day  of  January,  1800,  the 
board  of  directors  of  said  defendant  was 
composed  of  seven  of  its  stockholders,  to  wit, 
plaintiffs  William  Peter,  Horace  S.  Walbridge, 
S.  Coruell  Walbridge,  and  Michael  J.  Cooney, 
together  with  Alplionso  E.  Rood,  Salmon  H. 
Keeler,  and  Isaac  N.  Poe.  No  change  has 
since  been  made  In  the  composition  of  said 
board.  Said  defendant  corporation  was  or- 
ganized in  1872  with  an  authorized  capital 
stock  of  flfty  thousand  dollars.  Said  author- 
ized capital  stock  has  been  by  the  stock- 
holders of  defendant  successively  increased: 
April  12,  1873,  to  one  hundred  thousand  dol- 
lars; September  19,  1881,  to  three  hundred 
thousand  dollars;  and  July  30,  1886,  to  one 
million  dollars,— all  of  said  stock  being  divid- 
ed into  shares  of  one  hundred  each.  Of  said 
stock  at  least  seven  hundred  and  twenty-four 
thousand  five  hundred  dollars  have  been  by 
said  corporation  issued  to  its  stockholders. 
A  vei7  small  portion  thereof  is  fully  paid  up 
stock.  On  the  contrary,  nearly  the  entire 
amount  of  said  stock  has  been  by  defendant 
Issued  .to  Its  shareholders  in  exchange  for 
moneys  by  said  respective  stockholders  paid 
to  defendant  therefor,  ranging,  respectively, 
from  twenty  to  seventy-flve  cents  for  each 
dollar  of  the  nominal  amount  of  said  respec- 
tive shares  so  issued,  and  for  moneys  by  said 
respective  stockholders  paid  to  said  defend- 
ant corporation  much  less  in  amount  than 
the  amount  of  the  respective  shares  issued 
to  them  in  consideration  therefor.  Plaintiffs 
own  Jointly  no  stock  of  said  defendant  cor- 
poration. Plaintiffs  individually  own  stock 
of  the  aggregate  amount  in  their  petition 
stated.  It  is  not  true  that  they  individually 
own  any  large  amount  of  paid-up  stock. 
Nearly  the  entire  amount  of  stock  by  said 
Individual  plaintiffs  held  was  by  defendant 
issued  to  them,  respectively,  paid  to  defend- 
ant therefor,  much  less  in  amount  than  the 
amount  of  the  respective  shares  so  issued. 
Plaintiff  Sarah  E.  Peter  Is  a  relative  of  plain- 
tiff   William    Peter,    and    holds    a    certain 


amount  of  the  last  aforesaid  described  stock 
by  said  defendant  corporation  issued  to  said 
William  Peter,  which  stock  was  by  him 
thereafter  transferred  to  her  without  consid- 
eration, and  is  by  her  held  in  trust  for  his 
benefit  Said  defendant  corporation,  in  the 
respective  months  of  April  and  August  1883, 
executed  two  trust  deeds,  in  the  nature  of 
mortgages,  to  plaintiff  Horace  S.  Walbridge^ 
as  trustee,  conveying  to  him  the  real  estate 
upon  which  the  factories  of  said  defendant 
are  located,  to  wit  the  westerly  twenty  fe^t 
of  lot  numbered  fourteen  and  the  whole  of 
lots  numbered  fifteen  to  fifty  inclusive,  all  in 
Texas  addition  to  the  city  of  Toledo,  In  this 
county,  together  with  all  the  machinery  and 
appliances  used  in  and  necessary  for  the  car- 
rying on  the  business  of  said  defendant  In 
trust  for  securing  the  payment  of  one  hun- 
dred thousand  dollars  of  the  bonds  of  said 
defendant  corporation,  issued  or  to  be  issued, 
each  bond  being  for  Vx&  sum  of  one  thousand 
dollars,  payable  to  the  holder  thereof  on  the 
1st  day  of  April,  1893,  with  interest  thereon, 
payable  semiannually,  on  the  respective  1st 
days  of  October  and  April  in  each  year  after 
their  execution.  Said  bonds  were  for  the 
most  part  issued  to  stockholders  and  direct- 
ors of  said  defendant  corporation  for  sev- 
enty-five cents  by  them  paid  tO'  said  def  eujd- 
ant  for  each  dollar  by  said  bonds  promised 
to  be  paid,  and  for  sums  much  less  than  the 
respective  amounts  by  said  bonds  purporting 
to  be  due.  Interest  has  been  paid  by  said  de- 
fendant to  the  Ist  day  of  October,  1889,  upon 
the  full  amount  to  that  date  purporting  to 
be  due  upon  the  principal  indebtedness  de- 
scribed in  said  bonds,  and  in  excess  of  the 
interest  legally  payable  upon  the  moneys 
paid  by  the  parties  to  whom  said  bonds  were 
respectively  issued,  and  by  said  defendant 
received  therefor.  Said  bonds  are  still  in 
great  measure  held  and  owned  by  the  par- 
ties to  whom  they  were  originally  issued. 
Said  trust  deeds  were  duly  recorded,  and 
the  indebtedness  evidenced  by  said  bonds 
is  the  bonded  debt  of  said  defendant  men- 
tionejd  in  plaintiffs'  petition.  The  unsecured 
debt  owed  by  said  defendant  as  afore- 
said is  at  least  one  hundred  and  sixty  thou- 
sand dollars.  Of  this  amount  James  Secor, 
of  Toledo,  aforesaid,  holds  two  thousand  dol- 
lars, with  interest  from  July  3, 1889,  at  eight 
per  cent  per  annum,  evidenced  by  the  prom- 
issory note  of  said  corporation  for  that 
amount  payable  to  bis  order.  Said  defend- 
ant corporation  has  been  at  no  time  indebt- 
ed to  plaintiffs  in  any  amount  Jointly.  It 
was  at  the  date  of  the  commencement  of 
this  action,  and  is  still,  indebted  to  plaintiffs 
William  Peter  and  Horace  S.  Walbri.dge,  re- 
spectively, in  amounts  which  aggregate  at 
least  fifty  thousand  dollars.  This  cross  peti- 
tioner has  no  knowledge  of  the  property, 
stockholders,  or  liabilities  of  said  defendant 
which  wlU  enable  cross  petitioner  to  make 
its  statements  relative  thereto  more  specific 
than  is  herein  set  forth.    But  plaintiffs,  oom- 
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prising  the  majority  of  the  board  of  directors 
of  said  defendant,  and  owning  more  than 
one-third  of  the  stock  by  said  corporation  Is- 
sued, were  at  the  date  of  the  commencement 
of  this  action,  and  hare  at  all  times  since 
been,  able  to  Inform  this  court  of  the  specific 
property,  real  and  personal,  both  legal  and 
equitable,  of  said  defendant,  and  of  all  the 
books,  vouchers,  and  securities  relating  there- 
to, as  well  as  to  give  a  full,  Just,  and  true 
account  of  the  capital  stock  of  defendant,  the 
names  and  residences  of  Its  stockholders, 
the  number  of  shares  belonging  to  each,  the 
amount  paid  In  upon  such  shares,  respectire- 
ly,  and  the  amount  still  due  thereon;  and 
plaintifFs  were  and  have  been  able  to  give 
to  this  court  a  specific  statement  of  the  afore- 
said Incumbrance  upon  the  property  of  said 
defendant,  and  of  each  of  its  existing  liabil- 
ities, specifying  the  name  and  residence  of 
each  creditor,  and  nature  of  each  debt,  and 
the  true  consideration  received  by  defendant 
therefor.  Plaintiffs  were  at  the  date  of  the 
commencement  of  this  action,  and  at  all 
times  since  have  been,  able  to  perform  their 
obligation  to  apply  to  this  conrt  for  a  disso- 
lution of  said  defendant  corporation,  and  to 
make  all  the  parties  and  prosecute  every 
measure  required  for  the  winding  up  the  af- 
fairs of  said  defendant,  and  the  disposal  and 
dlBtribuUon  of  its  assets  by  chapter  5  of 
division  7  of  the  first  tiUe  of  the  Revised 
Statutes  of  Ohio.  Plaintiffs  have  failed  to 
request  such  dissolution,  and  furnish  the 
court  said  information,  and  make  any  cred- 
itor or  stockholder  of  defendant  party  to 
this  proceeding  other  than  plaintiffs  them- 
selves, and  have  procured  the  order  of  this 
court  that  said  defendant  convey  its  entire 
property,  including  choses  in  action,  to  Alvln 
Peter  as  its  receiver,  and  have  in  behalf  of 
said  corporation  placed  Alvin  Peter,  as  such 
receiver,  in  possession  and  control  of  the 
entire  assets  of  said  corporation,  and  have 
In  every  respect  instituted  and  prosecuted 
this  action  with  intent  thereby  to  delay  and 
hinder  and  defraud  this  cross  petitioner,  and 
every  other  creditor  of  said  defendant  other 
than  plaintiffs,  in  the  collection  of  their  re- 
spective Indebtedness  due  from  said  defend- 
ant by  appropriate  process  of  law,  and  with 
Intent,  In  view  of  the  Insolvency  of  the  de- 
fendant, to  prefer  plaintiffs  as  creditors  of 
said  defendant  In  the  disposal  and  distribu- 
tion of  the  assets  of  said  defendant,  and  the 
proceeds  thereof,  by  them  proposed  to  be 
made  In  this  action.  Said  Alvln  Peter,  re* 
ceiver,  is  the  son  of  plaintiff  William  Peter; 
who  Is  the  largest  Indiyidual  creditor  and 
stockholder  of  said  defendant;  and  since  the 
date  of  the  commencement  of  this  action, 
said  Alvin  Peter  has  been  In  the  possession 
of  the  entire  proi>erty  of  said  defendant,  and 
has  claimed  the  right  to  control  its  entire 
choses  in  action,  asserting  such  possession 
and  claim  ns  being  rightfully  made  as  re- 
ceiver li:  virtue  of  the  orders  of  the  court 
in  this  action.    And  since  the  date  of  the 


commencement  of  this  action  said  defendant 
has  transacted  no  business,  and  has  had  no 
property  not  in  the  possession  and  control 
of  said  Alvln  Peter  as  receiver,  and  has 
neither  money,  credit,  nor  materials  with 
which  to  transact  any  business  in  the  future. 
The  facts  relative  to  the  expediency  of  sell- 
ing the  entire  assets  and  property  of  said 
defendant,  other  than  the  unpaid  amounts 
due  from  its  stockholders  upon  their  capital 
stock,  but  including  in  said  sale  the  good 
will  of  its  business,  as  an  establishment  in 
active  operation,  are  as  in  plaintiffs'  petition 
l«t  forth.  But  said  sale  should  be  made, 
forthwith.  The  value  of  the  good  will  afore-- 
said  has  deteriorated,  and  must  continue  to 
deteriorate,  if  the  business  formerly  carried 
on  by  said  defendant  corporation  shall  long 
continue  to  be  prosecuted  by-  this  court 
through  the  Intervention  of  any  receiver  or 
trustee. 

"(2)  For  second  cause  of  action  this  cross 
petitioner  repeats  the  statements  of  Its  first 
cause  of  action,  as  though,  the  same  were 
here  again  set  forth,  and  says,  farther,  that 
the  entire  indebtedness  of  said  defendant 
corporation  to  this  cross  petitioner  and  all  its 
other  creditors  exceeds  the  value  of  its  en- 
tire assets,  including  therein  the  amount  of 
the  nnpald  moneys  due  from  its  stockholders 
upon  their  stock  aforesaid  from  said  stock- 
holders coUectibie. 

"(3)  For  third  cause  of  action  this  cross 
petitioner  repeats  the  statements  of  its  first 
and  second  causes  of  action,  as  though  the 
same  were  here  again  set  forth,  and  says, 
further,  that  in  order  to  fully  pay  the  indebt- 
edness due  to  this  cross  petitioner  and  all 
other  creditors  of  said  defendant  corporation. 
It  will  be  necessary  that  each  of  its  stock* 
holders  contribute  a  further  amount,  in  pro- 
portion to  the  amount  of  the  stock  by  him  or 
her  owned  or  held,  but  not  exceeding  the 
amount  of  said  stock. 

"Wherefore  this  cross  petitioner,  in  behalf 
of  Itself  and  all  other  creditors  of  said  c<h> 
poratlon,  prays  that  the  court  ascertain  the 
entire  indebtedness  of  said  defendant  corpo* 
ration,  the  respective  parties  to  whom  the 
same  is  due,  the  respective  amount  thereof 
due  to  each  party,  respectively,  and  the  re- 
spective consideration  received  by  said  dfe- 
feudant  corporation  therefor;  and  that  each 
said  respective  creditor,  by  appropriate  serv- 
ice of  process  or  publication  of  notice,  be 
made  party  to  this  action  and  proceeding; 
that  the  court  ascertain  the  names  and  resi- 
dence of  the  past  and  present  stockholders  of 
said  defendant,  the  number  of  shares  Issued 
or  belonging  to  each,  the  amount  paid  to  said 
defendant  corporation  for  each  said  share, 
respectively,  and  the  amount  still  due  there- 
on; and  that  each  said  stockholder,  by  ap- 
propriate service  of  process  or  publication 
of  notice,  be  made  party  to  this  action  and 
proceeding;  that  the  court  ascertain  the  to- 
tal amount  of  the  assets  and  choses  in  action 
of  said  defendant  now  in  the  possession  and 
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control  of  Alvln  Peter  as  receiver,  and  order 
all  tbe  same,  other  than  said  moneys  unpaid 
by  said  stockbolders  upon  their  capital  stocl:, 
to  be  sold  as  an  entirety,  including  the  good 
wUI  of  defendant's  former  business,  or  In. 
«ucb  other  manner  as  shall  Insure  the  best 
price  for  said  assets  and  good  will;  that  the 
-court  order  that  each  stockholder  liable  for 
said  nnpald  amounts  due  upon  his  capital 
-stock  pay  the  amount  so  due  to  such  receiver 
-or  officer  as  the  court  shall  direct,  and  in 
-default  thereof  that  execution  Issue  therefor; 
that  the  court  ascertain  the  further  amount 
-due  from  each  stockholder  of  defendant  nec- 
«8sary  for  the  payment  to  this  cross  petition- 
er and  every  other  creditor  of  defendant  of 
the  full  amount  of  the  indebtedness  from  de- 
fendant due,  Including  the  costs  and  expenses 
of  this  action  and  proceeding,  with  the  rea- 
sonable counsel  fees  of  the  attorneys  of  this 
'.-cross  petitioner  and  of  such  other  creditors 
of  defendant  as  shall  in  good  faith  endeavor 
to  procure  an  equitable  distribution  of  Its 
assets  and  the  moneys  due  from  Its  stock- 
holders for  the  benefit  of  all  of  Its  creditors, 
but  not  exceeding  the  amount  of  the  stock  by 
each  respective  stockholder  owned  or  held; 
that  each  said  stockholder  be  ordered  to  pay 
the  further  amount  due  from  him  or  her  as 
aforesaid  to  such  receiver  or  other  ofScer  as 
the  court  shall  appoint,  and  In  default  there- 
of that  execution  issue  therefor;  that  if.  In 
consequence  of  nonresidence  or  insolvency, 
the  amount  due  from  any  particular  stock- 
holder cannot  be  collected,  then  that  each 
solvent  stockholder  within  the  Jurisdiction 
of  the  court  be  ordered  to  pay  as  aforesaid 
all  unpaid  moneys  due  upon  his  stock,  and 
such  further  moneys,  not  exceeding  the 
amount  of  his  stock,  as  shall  be  necessary 
to  pay  the  costs,  expenaeB,  and  counsel  fees 
aforesaid,  and  all  creditors  of  defendant, 
with  right  thereafter  to  enforce  contribution 
from  any  other  stoclsholder  in  case,  as  be- 
tween said  stockholders,  the  party  making 
such  payment  has  paid  more  than  his  appro- 
priate share;  that  all  the  moneys  realized 
and  collected  as  aforesaid  be  distributed,  first 
to  tbe  payment  of  the  costs,  expenses,  and 
counsel  fees  aforesaid,  and  next  to  the  pay- 
ment of  tbe  entire  indebtedness  of  said  de- 
fenda-nt  corporation,  giving  the  preference, 
if  necessary,  to  such  creditors  of  defendant 
as  shall  In  good  faith  co-operate  with  this 
cross  petitioner  In  Its  efforts  to  secure  an 
equitable  distribution  of  the  moneys  due 
from  said  defendant  and  Its  stockholders 
among  all  the  creditors  of  defendant,  and 
shall  with  this  cross  petitioner  become  re- 
sponsible for  the  costs,  expenses,  and  counsel 
fees  aforesaid.  Thld  cross  petitioner,  in  be- 
half of  Itself  and  all  other  creditors  of  said 
defendant,  prays  that  this  court  grant  to  it 
and  them  all  such  other  and  further  relief  as 
It  dnd  they  may  legally  and  equitably  claim. 
But  should  this  court  refuse  to  permit  this 
■  cross  petitioner  to  Inteiirene  in  b«half  of  any 
other  creditor  of  said -defendant  than'  Itself, 


and  should  refuse  to  this  cross  petitioner  the 
relief  herein  before  prayed,  then.  In  such 
event,  this  cross  petitioner  prays  that  tbe 
court  render  judgment  In  Its  favor,  that  It 
recover  from  defendant,  the  Union  Manufac- 
turing Company,  eight  hundred  and  ninety- 
three  ^Vioo  d(dlars,  with  interest  thereon 
from  the  14th  day  of  December,  1889;  that 
execution  Issue  therefor;  tbat  the  order  di- 
recting said  defendant  to  convey  its  property 
to  Alvln  Peter,  receiver,  be  rescinded  and 
held  for  naught;  and  that  this  cross  petiticm- 
er  have  leave  to  cause  said  execution  to  be 
levied  upon  all  property  of  said  defendant 
now  In  the  possession  of  Alvln  Peter  as  such 
receiver." 

To  this  cross  petition  a  demurrer  was  inter- 
posed and  sustained  by  tbe  court  of  common 
pleas,  and  the  cross  petition  dismissed,  on 
the  ground  that  It  did  not  set  forth  a  coun- 
terclaim "in  favor  of  a  defendant  and 
against  a  plaintUf  between  whom  a  several 
Judgment  might  be  had  in  an  action."  Tbe 
cross  petitioner  carried  the  case  to  the  circuit 
court  on  error,  where  the  holding  of  the  court 
of  common  pleas  was  reversed.  Thereupon 
the  plaintiff  in  error,  one  of  plaintiffs  In  the 
court  of  cbmmon  pleas,  brought  the  cause  to 
this  court  to  obtain  the  reversal  of  tbe  Judg- 
ment of  the  circuit  court.     Affirmed. 

Kumey  &  Newton,  for  plaintiff  hi  error. 
Blssell  &  Goirlll,  for  defendant  in  error. 

BRADBTJEY,  J.  (after  slating  the  facts). 
The  petition  contains  averments  tending  to 
show  a  purpose  oa  the  part  of  the  plaintiff  be- 
low to  proceed  under  chapter  5,  tit.  1,  dlv.  7, 
of  tbe  Revised  Statutes,  providing  for  the 
dissolution  of  corporations.  The  subsequent 
proceeding,  however,  did  not  accord  with 
those  prescribed  by  tbe  statute,  so  that  the 
inference  to  be  drawn  from  the  whole  rec- 
ord is  that  those  plaintiffs  sought  to  Invoke, 
not  the  provision  of  that  statute,  but  the 
powers  of  a  court  of  equity,  as  prescribed 
and  regulated  by  the  general  principles  of 
equity  Jurisprudence.  What  their  ultimate 
purpose  was  is  not  entirely  clear;  but  the 
petition  itself,  together  with  the  relations 
that  the  plaintiffs  below  bore  to  the  corpora- 
tion, and  the  proceedings  had  subsequently, 
strongly  suggest  that,  instead  of  Intending  to 
piiocure  a  dissolution  of  the  corporation  and 
the  distribution  of  Its  assets 'to  those  enti- 
tled to  receive  them,  the  real  purpose  of  the 
plaintiffs  was  to  continue  tbe  business  of  the 
concern  indefinitely,  freed  from  annoyance 
by  creditors,  in  the  hope  of  retrieving  Its 
■•broken  fortune.  "And  by  the  appointment  of 
A  Receiver  they  did  In  fact  succeed  In  with- 
drawing the  etatlre  assets  of  the  corporation 
from  seizure  at  the  hands  of  Its  Creditors. 
While  the  appointment  of  a  receiver  for  an 
Insolvent  private  corporation  may  be,  and, 
doubtless,  often  is,  af  beneficent  remedy  tor 
all  Interested  partles.'wherie  a  bona  fide  wind- 
ing ui)-'  of 'affalrt,  -and -distribution  of  its  as- 
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sets  to  those,  who  show  a  right  to  them.  Is 
the  object  sought  and  steadily  kept  In  view; 
yet,  on  the  other  hand,  to  employ  that  ex- 
traordinary remedy  as  a  means  by  which  to 
Indefinitely  prolong,  by  aid  of  a  friendly  re- 
ceiver, the  substantial  control  of  the  man- 
aging body  of  an  Insolvent  private  corpora- 
tion over  Its  assets  and  business,  can  be  Jus- 
tifled,  in  the  absence  of  statutory  authority, 
by  circumstances  only,  if  there  can  be  any, 
that  moat  unequivocally  demand  such  ac- 
tion, or  by  the  consent  of  all  parties  In  Inter- 
est 

In  tlie  vase  under  consideration  the  busi- 
ness and  assets  of  the  corporation  were  giv- 
en over  to  a. receiver,  chosen  by  its  board  of 
directors,  (»  the  23d  day  of  January,  1800, 
and  the  business  continued  under  his  osten- 
sible management,  subject  to  the  direction 
of  the  court,  until  the  14th  day  of  the  follow- 
ing October.  Whether  this  policy  should  be 
continued  Indefinitely,  or  whether  the  affairs 
of  the  concern  should  be  brought  to  a  ter- 
mination within  a  reasonable  time,  and  its 
assets  distributed,  was  a  question  affecting 
each  of  its  creditors  and  stockholders.  A 
system  of  Jurisprudence  which  would  deny 
a  hearing  to  a  party  so  interested  might  Just- 
!ly  be  branded  as  arbitrary,  If  not  oppress- 
ive. The  def^idant  in  error  is  a  creditor 
of  the  corporation,  and  waited  nearly  nine 
'months  after  the  assets  of  the  concern  and 
:the  management  of  Its  business  had  passed 
into  the  hands  of  the  receiver,  when,  becom- 
ing dissatisfied  with  the  methods  pursued  in 
ostensibly  closing  up  its  affairs,  it  applied  to 
,the  court  In  whleh  the  proceedings  were 
pending  for  leave  to  be  made  a  party  thereto 
.and  to  file  an  answer  therein,  which  leave 
.being  granted,  it  did  on  the  13th  day  of  No- 
vember, 1880,  file  the  answer  or  cross  peti- 
tion hereinbefore  set  forth  in  full.  A  de- 
mnrrer  was  Interposed  to  this  cross  petition, 
one  ground  of  which  was  that  it  did  not  set 
forth  a  connterclalm  of  the  character  sped- 
'fled  in  section  5072,  Bev.  St  That  section 
(5072)  provides  that  a  counterclaim  "must 
be  one  existing  in  favor  of  a  defendant,  and 
against  a  plaintiff,  between  whom  a  several 
Judgment  might  be  had  in  the  action,  and 
arising  out  of  the  contract  or  transaction  set 
'forth  in  the  petition  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action."  The  first  count  of  the 
.answer  sets  forth  facts  which  show,  among 
other  things,  that  the  Insolvent  corporation 
'is  indebted  to  the  cross  petitioner;  that 
;6ome  of  the  plalntlfls  below,  who  held  stock 
and  bonds  of  the  concern,  were  liable  to  it 
.for  considerable  sums  of  money  on  account 
of  the  methods  by  which  such  stock  and 
bonds  had  been  sold  or  Issued  to  them;  and 
that  the  real  purpose  of  the  plaintiffs  below 
was  to  delay  and  hinder  the  creditors  of  the 
corporation  in  the  collection  of  their  debts. 
The  secwod  count  shows  that  the  liabilities 
.of  the  corporation  exceed  its  assets,  while 
the  third  couqt  specifically  asserts  the  neces- 


sity of  resorting  to  the  statutory  liability  of 
the  stockholders  for  the  payment  of  the  cat- 
porate  debts.  That  the  matter  thus  set 
forth  in  the  first  count  of  the  cross  petition 
is  connected  with  "the  subject  of  the  acti(»" 
Is,  we  think,  indisputable.  That  subject  is 
the  corporate  property,— the  whole  of  it  «ud 
not  merely  such  parts  thereof  as  had  been 
pointed  out  by  the  petition.  Nor  is  it  mate- 
rial, in  this  respect  whether  the  mode  by 
which  plaintiffs  below  sought  to  procure  Its 
application  to  the  corporate  liabilities  was 
one  which  a  court  of  equity  should  adopt  or 
not  It  was  enough  if  the  petiticHi  gave  the 
court  Jurisdiction  over  the  property.  If  It 
accomplished  this  end,  then  the  court  should 
administer  it  according  to  the  rights  of  those 
who  might  show  title  to  share  in  its  distri- 
bution. The  pleading  in  controversy,  after 
showing  the  party  who  filed  it  to  be  a  cred- 
itor of  the  corporation,  disclosed  assets  of 
that  concern   not  mentioned  in  the  petition. 

Now,  the  subject-matter  of  the  action  be- 
ing the  entire  assets  of  the  Insolvent  corpora- 
tion, it  follows  that  a  pleading  which  brings 
into  the  cause  any  part  of  those  assets,  of 
necessity  is  connected  with  <nich  subject  It 
is  true  that  the  cross  petition  does  not  dis- 
close a  cause  of  action  ui>on  which  it  could 
recover  a  several  Judgment  against  all  or  any 
one  of  the  plaintiffs  below. 

Section  5072,  Rev.  St,  in  defining  a  coun- 
terclaim, seems  to  make  the  right  of  the 
defendant  to  recover,  a  several  Judgment 
against  the  plaintiff  an  essential  character- 
istic thereof.  Upon  the  peculiar  language 
employed  by  that  section  to  define  a  "coun- 
terclaim," an  argument  Is  founded,  in  sup- 
port of  the  contention , of  the  plaintiff  in  er- 
ror, which  would  narrow  the  equity  powers 
of  the  courts  of  common  pleas  of  the  state 
to  a  degree  seriously  embarrassing  their  effi- 
ciency. If  the  position  taken  by  plaintiff  in 
error  is  well  founded,  the  courts  of  the  state 
would  be  precluded  from  listening  to  any 
claim  asserted  by  a  defendant  unless  Its 
character  was  such  that  the  claimant  would 
be  entitled  to  a  "several  Judgment"  against 
the  plaintiff.  Section  5070,  Rev.  St,  de- 
clares that  an  answer  shall  contain:  "*  *  * 
(2)  a  statement  of  any  new  matter  consti- 
tuting a  defense,  counterclaim,  or  set-off. 
*  *  *"  Section  6072,  Id.,  declares  that 
a  counterclaim  must  be  one  "in  favor  of  a 
defendant  and  against  a  plaintiff  between 
whom  a  several  Judgment  might  be  had  in 
an  action."  From  the  language  of  these 
two  sections,  alone,  the  contention  of  plain- 
tiff In  error  as  fairly  plausible.  But  even  if 
these  two  sections  stood  alone,  it  is  doubtful 
if  such  contention  should  prevalL  It  would 
defeat  one  well-nnderstood  purpose  of  the 
Code  of  Civil  Procedure,  which  was  to  pre- 
vent multiplicity  of  actions,  and  would  ab- 
solutely abrogate  the  former  Jurisdiction  In 
equity  by  which  those  courts  administered 
complete  Justice  between  all  the  parties  to 
an  action,  defendants  aa  well  as  plalntUIs, 
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r^Bpecting  the  BiibJ«ct-matter  thereof.  These 
two  aectlotis,  however,  do  not  stand  alone. 
Section  son,  Id.,  proyidea  that  "the  defend- 
ant may  set  forth  In  his  answer  as  many 
gronnds  of  defense,  connterdalms  and  set 
<rff8  as  he  has,  whether  they  are  such  as 
have  been  heretofore  denominated,  legal  or 
equitable,  or  both."  But  it  does  not  stop 
hare.  Instead,  It  proceeds:  "He  may  claim 
ther^n  relief  tonchlng  the  matters  In  ques- 
tion In  the  petition  against  the  plaintiff  or 
any  other  defendants  In  the  same  action." 
'•May  claim  therein  relief."  What  is  meant 
by  "therein"?  Manifestly,  his  answer.  Sec- 
tion 5S11,  Id.,  proTides  that  "Judgment  may 
be  giren  for  or  against  one  or  more  of  sot- 
era!  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants;  and  by  the 
Judgment  the  court  may  determine  the  ulti- 
mate rights  of  the  parties  on  either  aide  as 
between  themselves,  and  grant  to  the  de- 
fendant any  affirmative  relief  to  which  he  la 
entitled."  These  two  sections  (5071  and  5811, 
Id.)  are  sufficient  to  show  the  broad  princi- 
ples upon  which  the  Code  of  CivU  Procedure 
admlBisters  remedial  Justice;  but  there  are 
many  others  scarcely  less  important  in  this 
connection.  When  all  the  provisions  of  the 
Code  of  Oivll  Fioc^uie  are  brought  Into 
view,  they  dearty  demonstrate  a  purpose  to 
broaden  the  practice  pertaining  to  the  ad- 
ministration of  Justice  as  it  existed  before 
the  Code  was  adopted.  Anterior  to  the  adop- 
tion of  the  Code  of  Olvll  Procedure,  the 
practice  In  equity  was  to  settle  and  adjust 
the  claims  and  rights  of  all  parties  before 
It,  respecting  the  subject-matter,  of  an  action. 
Th(>  practice  In  equity  befwe  the  Oode  was 
adopted,  being  more  rational  than  that  at 
law,  may  not  have  required  the  reforming 
hand  of  the  codlfiers  to  the  extent  that  the 
latter  did,  and  therefore  may  not  have  been 
so  greatly  affected  by  Its  provisions;  but 
those  provisions  disclose  no  purpose  to  nar- 
row the  practice  In  the  one  class  of  proceed- 
ings, while  it  enlarged  the  practice  respect- 
ing the  other.  And  if  some  single  provision 
of  the  Code  seems  to  produce  that  result.  It 
should  yield  to  the  other  provisions  that  are 
found  In  accord  with  its  manifest  spirit  and 
purpose.  We  And  nothing  in  the  Code  of 
Civil  Procedure,  when  considered  as  an  en- 
tirety, that  narrows  the  former  power  of  a 
court  of  eiquity  to  fully  adjudicate  every 
question  legitimately  arising  between  the 
parties  before  It,  respecting  the  subject-mat- 
ter of  the  action. 

The  answer  of  the  Farrel  Foundry  dc  Ma- 
chine Company,  In  so  far  as  It  brought  to 
the  attention  of  the  court  assets  of  the  cor- 
ttoratlon  not  before  brought  in,  was  dealing 
with  a  matter  clearly  connected  with  the 
subject  of  the  action.  Further  still,  if  the 
cross  petition  disclosed  no  additional  assets, 
but  simply  asserted  a  right  in  the  cross  pe- 
titioner to  participate  In  the  distribution  of 
assets  already  in  court,  it  showed  a  connec- 
tion with  the  subject  of  the  action.    When- 


ever a  party  shows  even  a  contingent  right 
to  property  or  a  fund  which  is  the  subject  ot 
an  equitable  action,  he  should  be  accorded 
a  hearing  for  Its  protection.  An  unyielding 
prlnclide  of  natural  Justice  accords  him  this 
right 

The  third  cause  of  action  in  the  cross  peti- 
tion invokes  the  action  of  the  court  respect- 
ing the  statutory  liability  of  stockholders  of 
the  corporation..  While  this  statutory  lia- 
bility is  not  an  asset  of  the  corporation,  It 
nevertheless  is  a  f uhd  provided  by  law  for 
the  payment  of  its  debts.  The  court  already 
has,  or,  if  not  may  bring,  before  it  the  par- 
ties necessary  to  a  complete  adjustment  of 
all  rights  and  liabilities  growing  out  of  the 
transactions  of  the  Insolvent  concern.  It 
would  be  a  grave  reproach  to  the  Jurispru- 
doice  of  the'  age  if,  under  such  drcumstan* 
ces,  a  court  after  exhausting  the  assets  of 
the  cwDoration,  would  decline  to  proceed 
farther,  and  turn  the  parties  out  of  court 
only  to  gather  them  In  again  in  a  new  ac- 
tion to  determine  questions  so  closely  relat*. 
ed  to  those  It  had  already  adjusted.  The 
question,  however,  we  'think,  was  setUed  In 
the  case  of  Warner  v.  Oallender,  20  Ohio  St 
180,  where  this  court  held  that  "a  Judgment 
creditor  of  an  Insolvent  railroad  corporation 
may  Join,  in  the  same  action,  a  claim  to  com> 
pel  payment  of  unpaid  subscriptions  for 
stock  kdA  a  daim  to  enforce  the  Individual 
liability  of  stockholders  for  the  satisfaction 
of  his  Judgment"  If  the  plaintiff  In  an  ac- 
tion may  Join  these  two  causes  of  action  in 
his  petition,  why  may  not  a  defendant  do 
likewise  In  a  cross  petition?  Where  the 
substantial  rights  of  parties  are  alike,  their 
remedial  rights  should  be  equal,  without  re- 
gard to  their  respective  positions  as  plaintiff 
or  defendant  in  the  action.  Nor  was  it  nec> 
essary  for  the  cross  petitimter  to  first  recov- 
er a  Judgment  against  the  corporation,  for  it 
had  become  insolvent  and  Its  assets  seized 
by  virtue  of  legal  proceedings,  and  In  the 
custody  of  the  court  where  they  could  be 
administered  according  to  the  respective 
rights  of  all  parties  in  Interest.  Younglove 
V.  Lime  Co.,  40  Ohio  St  063,  S3  N.  B.  234. 
Judgment  affirmed. 


(M  Ohio  St.  ISO) 
ROSS,  Sheriff,  v.  WILLET. 

(Supreme  Court  of  Ohio.     Jan.  21,  1886.) 

PBOOKSDIIieS    IN    ErROB  — TllH    OF    COHHBVGIira 

Action. 

Section  4988  of  the  Sevlaed  Statutes  is 
applicable,  by  analogy,  to  proceedings  in  error. 

(Syllabna  by  the  Court) 

Action  by  John  B.  Willet  against  Jamea 
Boss,  sheriff.  From  the  Judgment,  defendant 
brings  errw.     Motion  to  dlBmiss.     Overruled. 

J.  Y.  Lee  and  D.  T.  Ramsey,  for  the  mo- 
tion. H.  M.  Bntier  and  J.  W.  Mooney,  op- 
posed. 
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PER  CURIAM.  To  reverse  a  Jadgment 
rendered  by  tbe  circuit  court  of  BYanklln 
county  on  tbe  7tb  day  of  March,  1896,  a  peti- 
tion in  error  was  filed  in  this  coun  on  tbe  4tb 
day  of  September,  1S95,  and  on  tbe  same  day 
a  summons  was  issued,  directed  to  tbe  sberlff 
of  Franklin  county,  who  received  and  served 
It  on  tbe  next  day.  The  sheriff  who  received 
and  served  the  writ  being  the  plaintiff  in  et- 
ror,  a  motion  to  set  aside  tbe  service  was  sus- 
tained on  the  22d  day  of  October,  1895,  the 
court  holding  that  the  writ  should  have  been 
directed  to  the  coroner.  On  the  next  day 
another  snmmons  was  issued,  directed  to  the 
coroner,  who  made  personal  service  thereof 
on  tbe  day  following.  This  writ  having  been 
Issued  and  served  after  tbe  expiration  of  six 
months  from  tbe  rendition  of  tbe  Judgment 
sought  to  be  reversed,  tbe  presoii  motion  was 
filed  on  the  12th  day  of  November,  1895,  to 
dismiss  the  petition  in  error,  on  the  ground 
that  the  proceeding  in  error  was  not  com- 
menced within  the  time  allowed  by  law.  Tbe 
question  Is  tbds  presoited  whether  section 
4988  of  the  Revised  Statutes  is  applicable  to 
proceedings  in  error,  and,  If  so,  has  tbe  plain- 
tiff In  error  C(xnplied  with  Its  provlslonB?  In 
tbe  case  of  Robinson  v.  Orr,  16  Ohio  St.  286, 
the  court  held  that  section  20  of  tbe  Olvil  Code 
furnished  tbe  rule  for  determining  when  a 
Iiroceedlng  in  error  should  be  deemed  com- 
menced; and  that  decision  has  been  repeatedly 
approved  and  followed.  The  section  referred 
to  then  embraced  what  are  now  sections  4987 
and  4968  of  tbe  Revised  Statutes,  which  read 
as  follows: 

"Sec.  4987.  An  action  shall  be  deemed  com- 
menced,  within  the  meaning  of  this  chapter, 
as  to  each  defendant  at  the  date  of  the  sum- 
mons which  Is  served  on  him,  or  on  a  co-de- 
fendant who  Is  a  Joint  ccxitractor,  or  other- 
wise united  in  interest  with  him;  and  when 
service  by  publication  is  proper,  the  action 
shall  be  deemed  commenced  at  the  date  of 
the  first  publication,  if  the  publication  be  regu- 
larly made. 

"Sec.  4988.  An  attempt  to  commence  an  ac- 
tion shall  be  deemed  equivalent  to  the  com- 
mencement thereof,  within  the  meaning  of 
this  chapter,  when  tbe  party  diligently  en- 
deavors to  procure  a  service;  but  such  at- 
tempt must  be  followed  by  service  within 
sixty  days." 

While  It  is  true  that  the  decision  of  Robin- 
son V.  Orr  has  more  direct  reference  to  tbe 
applloabillty  of  tbe  first  clause  of  section  20 
of  tbe  CivU  Code  to  proceedings  In  error, 
which  clause  now  constitutes  section  4987  of 
the  Revised  Statutes  quoted  above,  we  see  no 
reason  why  tbe  last  clause,  which  is  now  sec- 
tion 49S8,  should  not  also  be  applicable.  It 
Is  a  part  of  the  rule  prescribed  for  determin- 
ing when  an  action  is  to  be  deemed  com- 
menced, and  Is,  in  Its  nature,  as  applicable 
to  proceedings  in  enae  as  tbe  first  clause.  It 
would  therefore  seem  but  reasonable  that.  If 
part  of  the  rule  should  be  applied  by  analogy 
to  proceedings  In  error,  the  whole  of  It  should 


be.  Tbe  decision  mentioned  rests  largely  tip* 
on  that  provision  ot  section  615  of  tbe  Code, 
now  sectkm  671S  of  tbe  Revised  Statutes,  re- 
lating to  the  cmnmencement  of  a  proceeding 
in  error,  which  requires  tbat,  when  a  petitioD 
in  error  is  filed,  "a  summons  shall  Issue  and 
be  served,  or  pnbUcatlcm  made,  as  in  the  com- 
mencement of  an  action."  And,  though  sec- 
tion 20  (sections  4987  and  4988)  is  expressly 
limited  in  Its  provisions  to  original  actions, 
yet,  as  a  proceeding  in  error  is  commenced  by 
tbe  issuing  and  service  of  summons,  as  ta  the 
commencement  of  an  original  action,  it  Is 
said  tbat  "no  good  reaaom  Is  ijercelved  for 
adopting  a  different  rule"  In  exnt  cases  from 
that  prescribed  by  the  secticHi,  for  determin- 
ing when  an  actlMi  shall  be  deemed  com- 
menced. And.  upon  tbe  same  reasoning.  It 
would  seem  that,  if  an  attempt  to  commence 
an  acticm  under  tbe  conditions  mentioned  in 
section  4988  is  to  b6  deemed  equivalent  to  its 
commencement  in  one  class 'of  cases,  it  should 
also  be  in  the  other.  The  rule  established  in 
so  holding  is  certain  and  of  easy  application. 

We  are  also  of  tbe  opinion  tbe  plaintiff  in 
error  has  shown  a  compliance  with  the  re- 
quirements of  the  statute.  He  attempted  to 
commence  bis  proceeding  In  error,  by  flUng 
his  petition,  and  causing  a  snmmons  to  be  is- 
sued and  served,  in  proper  time.  The  service 
proved  ineffectual,  and  was  set  aside,  and  tbat 
was  followed  promptly  by  a  new  writ  and 
valid  service  within  60  days.  True,  the  In^- 
fectual  service  was  a  result  of  his  own  mis- 
take; but  there  are  provisions  of  the  Code 
which  were  designed  to  relieve  parties  from 
the  harsh  consequences  of  mistakes  made  in 
proceedings  under  it,  by  permitting  their  time- 
ly correction,  and  these  of  section  ^88  are  of 
that  character.    Motion  overruled. 


(Gt  Ohio  St  M7> 
BARTON  et  al.  v.  CAMPBELL  et  al. 
(Supreme  Court  of  Ohio.     Jan.  21.  1896.) 

BUPBBVIBION  OF  FCBLIOBOADS— ENCBOlCHMEHTOir 
ROAO — DOTT  OP  Sdpektisor. 

1.  Section  4715,  Rev.  St,  directs  the  snper- 
vlaor  of  roads  to  open  all  public  ronds  laid  out 
and  established  in  his  district,  and  to  removs 
"all  encroachmenta,  by  fences  or  otherwise," 
thereon. 

2.  A  worm  rail  fence  5  feet  in  width,  con- 
structed with  the  middle  of  the  worm  on  the  line 
of  a  public  road,  thereby  placing  2V^  feet  of  the 
fence  in  the  road,  is  an  "encroachment,"  within 
the  meaning  of  tliis  section,  which,  upon  notice 
from  the  township  trustees,  it  is  the  super- 
visor's duty  to  remove. 

(Syllaboa  by  the  Court.) 

Error  to  circuit  court  Morrow  county. 

Action  by  Andrew  Campbell  and  others 
against  Elzy  Barton  and  others,  township 
trustees,  and  another.  From  a  Judgment  for 
plaintiffs,  defendant  trustees  bring  error. 
Reversed. 

Flnckey  &  Powell  and  L.  K.  Powell,  ft>r 
plaintiffs  in  error.  Harlan  &  Wood,  for  de- 
fendants in  error. 
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JONES  fc  STATE. 


PBR  OUBIAH.  The  action  below  was  by 
the  defendants  in  error  against  the  plaintlSS 
In  error,  trustees,  and  one  Long,  a  supers 
▼Isor,  to  enjoin  the  removal  of  fences  on  the 
line  of  a  pnUlc  road.  On  trial  the  circuit 
conrt  found  facts  as  follows:  "First  That 
the  road  described  In  plaintiffs'  petition  was 
established  by  the  county  commissioners  of 
Morrow  county,  Ohio,  40  feet  in  width,  and 
an  order  to  open  thj  same  to  that  width  Is- 
sued by  them  to  the  trustees  of  GQead  town- 
ship, prior  to  the  5th  day  of  June,  1891.  Sec- 
ond. That  said  trustees  notified  the  super- 
▼laor  of  the  road  district  In  which  said  road 
was  located  to  open  the  same  40  feet  In 
width.  Third.  That  said  suxierrlsor  notified 
the  landowners  alon;;  the  line  of  said  road, 
who  are  the  plaintiffs  in  this  action,  to  open 
said  road  40  feet  in  width.  Fourth.  That  in 
pursuance  of  such  notification  said  plaintiffs 
constructed  a  worm  rail  fence,  6  feet  In 
width,  on  each  side  of  the  center  line  of  said 
road,  20  feet  from  said  center  line.  Fifth. 
That  the  centers  of  said  worm  rail  fence 
were  placed  on  a  lire  20  feet  from  the  center 
line  of  said  road,  thereby  placing  2^  feet  of 
the  width  of  each  of  said  worm  fences,  with- 
in the  bounds  of  said  40  feet,  so  established 
by  said  county  commissioners  as  such  road. 
Sixth.  That  said  worm  fence  was  the  ordi- 
nary fence  used  in  thp  neighborhood  of  said 
road,  and  was  constructed  as  such  fences 
Qsually  are.  Seventh.  That  said  fences  do 
not  now  interfere  with  public  travel  along 
and  upon  said  road."  And,  as  conclusions  of 
law,  "that  said  road  was  opened  40  feet  In 
width  In  compliance  with  the  said  order  of 
the  county  commls-slccers,  and  that  the  In- 
junction herein  should  be  made  perpetual."  A 
decree  was  thereupon  entered  and  a  judg- 
ment rendered  against  the  defendants,  as 
trustees,  for  costs. 

We  think  the  conclusion  of  law  not  war- 
ranted upon  the  facte  found.  The  fences 
were,  within  the  meaning  of  section  4715, 
Rev.  St,  "encroachments,"  which  it  was  the 
dnty  of  the  supervlsoi  to  cause  to  be  re- 
moved, and  it  Is  not  a  sufficient  answer  to 
say  that  the  fences  were  ordinary  fences, 
and  were  constructed  as  such  fences  usually 
are,  nor  that  the  commissioners  must  be  pre- 
sumed to  have  established  the  road  with  ref- 
erence to  the  usage  as  to  fences,  and  must 
have  expected  that  the  ordinary  fences  used 
In  the  neighborhood  would  be  constructed, 
nor  that  the  fences  do  not  now  interfere 
with  public  travel.  Section  4715,  as  orig- 
inally enacted,  enjoined  on  supervisors  the 
duty  of  removal  of  obstructions  only.  By 
the  amendment  of  April  10,  1889  (86  Ohio 
Laws,  231),  the  words,  "all  encroachments, 
by  fences  or  otherwise"  were  incorporated, 
leaving  the  language  as  to  obstructions  as 
before.  This  Indicates  that  an  encroachment 
need  not  necessarily  be  an  obstruction,  or  In- 
tevtete  with  public  travel  at  the  time.  The 
failure  of  the  supervisor  to  prosecute  error 
flhould  not  prevent  th3  trustees  from  doing 


so  effectually.  The  power  la  with  them,  aa 
well  as  the  duty,  and  an  order  to  open  the 
road  can  be  directed  to  the  present  super- 
visor. Judgment  reversed,  and  petition  dia- 
mlssed. 

'"°°'~  (H  Ohio  St  1) 

JONES  V.  STATE. 
(Supreme  Court  of  Ohio.     Jan.  21,  1896.) 

ISDfOIHSira  rOK  RAPI  —  EVIDBSOB  —  COBROBORA- 
TIOK. 

L  An  indictment  under  section  6816,  Rev. 
St,  for  carnally  knowing  a  female  child  ander 
14  years  of  age,  need  not  aver  that  she  is  not 
the  daughter  oi  sister  of  the  accused.  Howard 
V.  State,  11  Ohio  St  828,  distinguished. 

2.  On  the  trial  of  the  iuues  joined  by  the 
plea  of  not  guilty,  it  is  error  to  admit  evidence 
whose  only  effect  is  to  show  that  others  believe 
Hm  accused  guilty. 

3.  The  recollection  of  a  witness  concerning 
a  fact  in  issue  cannot  be  corroborated  by  the 
contents  of  a  memorandum  made  by  himself, 
long  after  the  circumstance,  showing  liis  recoil 
lection  at  a  former  date. 

(SyllabiiR  by  the  Court) 

Error  to  circuit  court,  Wayne  county. 

Edward  Jones  was  tried  in  Wayne  county 
common  pleas  and  found  guilty  upon  the 
following  count:  That  he,  "being  then  and 
there  a  male  person  of  the  age  of  18  years 
and  upward,  did  unlawfully  and  carnally 
know  and  abuse  one  Mary  W.  with  her  conr- 
sent  she,  the  said  Mary  W.,  then  and  thera 
Iwing  a  female  child  under  the  age  of  14 
years,  to  wit  of  the  age  of  13  years,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Ohio."  A  motion  for  a 
new  trial  was  overruled,  and  sentence  of  im- 
prisonment Ui  the  penitentiary  for  three 
years,  and  the  Judgment  was  affirmed  by  the 
circuit  court  Rnlings  of  the  trial  court  up- 
on the  admission  of  evidence  are  stated  in 
the  opinion.    Reversed. 

John  O.  Morr,  H.  R.  Smith,  and  John  W. 
McSweeney,  for  plaintiff  In  error.  J.  K.  Rich- 
ards, Atty.  Gen.,  and  Ross  Funck,  Pros.  Atty., 
for  defendant  in  error. 

SHAUCK,  J.  The  first  contention  of  coun- 
sel for  the  plaintiff  in  error  is  that  the  in- 
dictment Is  fatally  defective  because  it  does 
not  aver  either  that  Maiy  W.  Is,  or  that  she 
is  not  the  sister  or  daughter  of  the  accused. 
In  support  of  that  view  they  rely  on  Howard 
V.  State,  11  Ohio  St  328.  It  was  there  held 
that  the  crime  of  having  "carnal  knowledge 
of  a  daughter  or  sister  forcibly  and  against 
her  will"  as  defined  in  the  fourth  section  of 
the  act  of  March  7,  1835  (1  Swan  &  C.  St  p. 
404),  and  the  crime  of  liavlng  "carnal  Imowl- 
edge  of  any  other  woman  or  female  child 
than  his  daughter  or  sister,  as  aforesaid,  for- 
cibly and  against  her  will,"  as  defined  In  the 
fifth  section  of  the  same  act  were  distinct 
crimes,  and  not  merely  distinct  grades  of  the 
same  crime;  and  that  In  charging  the  latter 
crime,  it  was  essential  for  the  indictment  to 
state  that  the  woman  or  female  child  upon 
whom  the  offense  was  charged  to  have  been 
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committed  was  not  tbe  daughter  or  tdster  of 
the  accused.  The  report  ccmtains  only  the 
conclusions  of  the  court,  but  we  suppose  they 
were  supported  by  the  Tiew  that  tbe  Indict- 
ment must  contain  a  complete  description  of 
the  ofTense;  each  of  the  sections  referred  to 
containing  a  complete  description  of  an  of- 
-fense  and  providing  a  penalty  therefor.  But 
the  statute  governing  the  present  case  Is 
found  In  sections  6816  and  6817  of  the  Re- 
vised Statutes.  Section  6816  is  as  follows: 
"Whoever  has  carnal  knowledge  of  a  female 
person  forcibly  and  against  her  will;  or  be- 
ing eighteen  years  of  age.  carnally  Imows 
and  abuses  a  female  child  under  fourteen 
years  of  age  with  her  consent,  is  guilty  of 
rape."  The  crime  described  in  the  latter 
clause  of  the  section  is  that  described  in  this 
Indictment.  To  hold  that  the  indictment 
must  either  aver  or  negative  the  supposed 
kinship  would  be  to  add  to  the  requirements 
of  the  statute.  The  case  cited  can  have  no 
application  to  the  present  case,  because  of 
the  change  In  the  statutory  description  of  the 
offense. 

But  counsel  further  contend  that,  since  the 
former  of  the  sections  referred  to  contains 
no  penalty,  and  since,  for  the  purpose  of  as- 
certaining the  penalty  appropriate  to  the 
crime,  reference  must  be  had  to  section  6817, 
tbe  same  difiSculty  is  met  as  in  the  former 
statute.  Section  6817  provides:  "A  person 
convicted  of  rape  upon  his  daughter,  or  sis- 
ter, or  a  female  child  under  twelve  years  of 
age,  shall  be  Imprisoned  in  the  penitentiary 
during  life;  and  a  person  convicted  of  rape 
npon  any  other  female  shall  be  imprisoned 
In  the  penitentiary  not  more  •than  twenty 
nor  less  than  three  years."  The  latter  sec- 
tion contains  no  definition  of  the  crime,  but 
each  of  its  clauses  adopts  the  definition  of 
the  previous  section.  To  the  imposition  of 
the  severer  penalty  provided  in  the  first 
clause  of  the  latter  section  it  is  necessary 
that  there  be  either  the  kinship  or  the  age  of 
less  than  12  years.  To  the  proposition  that 
no  sentence  could  have  been  imposed  upon 
a  plea  of  guilty  to  this  indictment,  it  is  a 
sufficient  answer  that,  notwithstanding  tbe 
omission  from  the  indictment  of  either  of  the 
circumstances  Justifying  the  severer  penalty 
provided  by  the  first  clause  of  section  6817, 
It  contains  the  general  description  of  the 
crime  for  which  the  penalty  is  provided  in 
the  second  clause  of  tbe  latter  section;  that 
is,  upon  one  "convicted  of  rape  upon  any 
other  female."  Under  the  present  statute 
there  are  distinct  grades  of  the  same  crime. 
We  do  not  agree  with  counsel  for  the  state, 
that  upon  a  plea  of  guilty  to  an  Indictment 
of  this  character  the  court  might  hear  evi- 
dence to  enable  it  to  determine  whether  the 
penalty  of  the  first  clause  of  section  6817  or 
that  of  the  second  clause  would  be  appropri- 
ate; for,  upon  the  question  of  kinship  or  age, 
contemplated  by  the  former  clause,  the  de- 
fendant Would  be  entitled  to  the  verdict  of  a 
Jury.    In  that  case  the  affirmative  averment 


of  kinship  or  age  woidd  be  necessary.  In 
this  case  no  negative  ayerment  is  necessary, 
because  without  It  there  la  a  complete  de- 
scription of  an  offense  for  which  tbe  penalty 
imposed  in  this  case  is  prOTlded. 

On  the  trial,  the  mother  of  the  chDd  was 
permitted  to  testify,  in  answer  to  questiona 
by  counsel  for  the  state,  and  against  the  ob- 
jections of  tbe  accused,  tiiat  after  the  com- 
mission of  the  alleged  offense,  and  before  the 
arrest,  she  went  to  the  residence  of  Jones, 
and,  not  finding  hhn  at  home,  inquired  of  his 
wife  concerning  him;  that  Mrs.  Jones  told 
her  where  he  was,  and  then  declared  to  her, 
in  substance,  that  if  the  friends  ot  the  child 
did  not  send  him  to  the  penltentiaty  she 
would.  If  the  belief  of  Mrs..  Jones  in  tbe 
guilt  or  Innocence  of  her  husband  were  mate- 
rial, that  declaration,  if  made,  would  have 
justified  the  Inference  that  she  believed  him 
guilty,  though  it  would  have  been  Impossible 
to  learn  the  sources  or  character  of  tiie  In- 
formation upon  which  her  belief  was  found- 
ed. But  as  the  object  of  the  trial  was  to  as- 
certain whether  competent  evidence  would 
create  such  b^ief  in  the  minds  of  tbe  jurors, 
her  belief  was  not  only  Irrelevant,  but  preju- 
dlclaL  It  is  said  by  counsel  for  the  state 
that,  if  the  court  erred  in  admitting  this  por- 
tion of  the  mother's  testimony,  the  error  was 
cured  by  the  testimony  of  Mrs.  Jones  that 
vhe  did  not  make  such  declaration.  But  the 
Incompetent  evidence  Introduced  an  irrele- 
vant inquiry,  and  In  prosecuting  that  inquiry 
the  jury  may  have  believed  either  witness. 

The  state  having  offered  evidence  tending 
to  show  that  the  child  was  under  14  years 
of  age  at  the  date  of  the  alleged  offense,  the 
defendant  offered  evidence  tending  to  show 
that  she  was  then  more  than  14  years  of  age. 
Thereupon,  her  father  being  upon  the  stand, 
and  having  a  memorandum  of  the  dates  of 
the  births  of  his  children,  the  memorandum 
having  been  made  by  himself  from  memory 
a  few  months  before  the  trial,  was  permitted 
to  testify  that  It  appeared  from  the  memo- 
randum that  Mary  was  bom  January  3,  1881. 
This  paper  had  no  quality  which  entitled  it 
to  consideration  as  substantive  evidence.  The 
witness  had  been  permitted  to  testify  fully 
as  to  his  recollection  of  the  date  of  her  birth, 
and  his  recollection  at  another  time  was  not 
corroborative.  For  errors  In  the  admission 
of  evidence,  the  judgments  of  the  circuit 
court  and  court  of  common  pleas  are  revers- 
ed, 

(H  Obio  St  m 

CINCINNATI,  H.  &  D.  R.  CO.  v.  METRO- 
POLITAN NAT.  BANK. 

(Supreme  Coart  of  Ohio.    Jan.  21,  1896.) 

Nbootiablb  Fapbb— Bank  Check— Ltabiutt  or' 
Bahk. 

An  action  cannot  be  maintained  against 
a  bank  by  the  holder  of  a  check  for  refusal  ta 
pay  it,  unless  the  check  has  been  accepted,  al- 
though there  stands  to  the  credit  of  the  drawer 
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on  the  books  of  the  bank  a  Bum  more  than  raffi- 
cient  to  meet  the  check. 

(Syllabus  by  top  Coort) 

Error  to  the  stiperlor  court  of  CincinoatL 

The  actloD  below  was  by  the  Cincinnati, 
Hamilton  &  Dayton  Railroad  Company 
against  the  Metropolitan  National  Bank  to 
recover  on  a  bank  check.  The  petition  was 
In  words  and  flgnres  following: 

"The  plaintiff  Is  a  corporation  duly  organ- 
ized and  existing  under  the  'aws  of  the  Btate 
of  Ohio  The  defendant  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the 
United  States.  There  Is  due  to  the  plaintiff 
from  the  defendant  upon  the  check,  a  copy 
of  which,  there  being  no  credits  nor  indorse- 
ments thereon,  is  hereto  attached,  made  part 
hereof,  and  marked  'Bxhibit  A,'  the  sum  of 
thi«e  huMred  and  thirty-eight  si/ioe  dollars 
($338.31),  with  Interest  trcm  May  11,  1886. 
The  plaintiff  is  the  owner  and  holder  of  said 
check,  and  on  Bfay  11,  1886,  presented  it  for 
payment  to  the  defendaiit,  who  at  that  time, 
and  at  the  time  of  tne  drawing  of  said  check, 
had  funds  of  said  3.  fl.  Ash  on  deposit,  more 
than  sufficient  to  pay  tlie  same,  but  the  de- 
fendant refused  to  pay  said  check.  Where- 
fore the  plaintiff  prays  judgment  against  the 
defendant  for  said  sum  of  $338.31,  with  inter- 
est from  May  11,  1886,  for  Its  costs,  and  all 
other  relief  to  which  It  may  be  entitled." 

Xixblblt  A:  "Cincinnati,  May  10,  1886. 
Metropolitan  National  Bank:  Pay  to  the  or- 
der of  O.  H.  &  D.  B.  B.  Co.,  three  hundred 
and  thirty-eight  »i/ioo  dollars.  $33&31. 
[Signed]    J.  E.  Ash." 

A  general  demurrer  was  interposed  by  the 
bank,  and  the  holding  of  the  superior  court 
at  general  term  was,  in  effect;  to  sustain  the 
demurrer.  Judgment  for  the  bank  followed, 
to  reverse  which  the  present  proceeding  is 
prosecuted.    AfHrmed. 

Ramsey,  Maxwell  &  Ramsey,  for  plalntifl 
In  error.  Pogue,  Pottlnger  &  Pogue,  for  de- 
fendant in  error. 

SPEAR,  J.  The  question  presented  Is 
whether  or  not  a  payee  of  a  bank  check  can 
maintain  an  action  against  the  bank  where 
the  latter,  on  presentation,  refuses  to  pay  it, 
the  drawer  having  at  the  time  a  credit  on 
the  books  of  the  bank  more  than  sufficient  to 
meet  the  check.  Questions  bearing  some  re- 
latim  to  this  have  been  considered  by  this 
court,  but  the  precise  question  has  not  hore- 
tofore  been  determined.  Aatbority  is  fonnd 
supporting  tne  affirmative  of  this  proposition. 
The  grounds  urged  are  not  Identical  in  all 
cases,  nor  is  the  reasoning  wtwlly  consistent, 
but  the  following  Is  b^eved  to  be  a  fair 
rteumfi  of  the  coadaslons:  Because  of  the 
universal  usage  of  banks  to  cash  the  checks 
drawn  by  a  depositor  where  he  lias  sufficient 
unincumbered  balance  standing  to  bis  cred- 
it, a  duty  is  Implied  on  the  port  of  the  Imnk 
to  so  pay,  and  the  holder  takes  the  (Aeck  re- 
lying upon  this  usage.    Serious  injury  may 


resolt  to  tbe  bolder  by  the  bank's  refusal  to 
pay,  for,  while  he  may  have  an  action  against 
the  drawer  that  wonld  prove  delusive  in  tbe 
frequent  instance  of  the  drawer's  Insolven- 
cy, the  bank's  wroni,'ful  action  would  be  the 
real  cause  of  the  loss.  The  law  therefore  Im- 
plies a  contract  on  the  part  of  the  bank  with 
Its  depositors  to  pay  their  checks  as  present- 
ed so  long  as  the  fund  is  sufficient,  and 
should,  for  like  reasons,  imply  a  contract 
with  whoever  may  become  the  holder  of 
such  check  to  pay  on  presentation.  The 
check  is  treated  as  an  equitable  assignment 
pro  tanto  of  the  fund  in  the  hands  of  tbe 
bank,  and  by  the  act  of  presentation  the 
check  holder  is  brought  In  privity  with  the 
iMink,  Ills  right  to  sue  completed,  and  be  may 
sue  the  drawer  and  the  bank  In  one  action, 
the  former  as  drawer  and  the  latter  as  an  im- 
plied acceptor.  He  may  also  sue  the  drawer 
on  the  check's  dishonor,  or  the  bank  for 
money  had  and  received.  Forcible  and  in- 
genious arguments  in  support  of  the  rigbt  to 
maintain  tlie  action  are  presented  by  Mr. 
Morse  in  his  valnaUe  work  on  Banking;  by 
Mr.  Dani^  in  his  treatise  on  Negotiable  In- 
struments (Tolame  2,  |  1638),  where  the  ar- 
guments pro  and  ccm  are  stated,  and  ably  re- 
viewed; and  by  a  number  of  decisions,  some 
of  which  are  tbe  following:  Munn  v.  Burch, 
25  IlL  35;  Insurance  Co.  v.  Standford,  28  111. 
168;  Union  Nat  Bank  v.  Oceana  Co.  Bank, 
80  III.  212  (bat  see  opinion  In  Essex  Co.  Nat 
Bank  v.  Bank  of  Montreal,  7  Biss.  105,  Fed. 
Oas.  No.  4.632);  Roberts  v.  Corbin,  26  Iowa, 
815;  Lester  t.  Oiven,  8  Bush,  857;  Fogartles 
V.  Bank,  12  Rich.  (S.  a)  618;  Gordon  v. 
Muchler,  34  La.  Ann  t08;  Fonner  v.  Smith, 
31  Neb.  107.  47  N.  W.  632.  The  contraiy 
doctrine  Is  maintained  by  many  text  writers 
and  decisions.  Following  are  some  of  the 
authorities:  2  Rand.  Com.  Paper,  p.  280; 
Pom.  Bq.  Jar.  t  1284;  Van  Schaack,  Bank 
Checks,  212;  Bank  v.  Millard,  10  Wall.  152; 
Bank  v.  Whitman,  94  U.  S.  343;  Bank  v. 
Scfiuler,  120  U.  S.  514,  7  Sup.  CL  644;  Min- 
ing Co.  V.  Brown,  124  U.  8.  391,  8  Sap.  Ct 
531;  Aetna  Nat  Bank  t.  Fourth  Nat  Bank, 
46  N.  T.  82;  Attorney  General  v.  Continental 
Life  Ins.  Ca,  71  N.  Y.  325;  BuUard  v.  Ran- 
dall, 1  Gray,  606;  Carr  v.  Bank,  107  Mass. 
48;  Saylor  v.  Bushong,  100  Pa.  St  23;  Knhn 
V.  Bank  (Pa.  Sup.)  11  AU.  440;  Bank  V. 
Shoemaker,  117  Pa.  St  94, 11  Atl.  304;  Creve- 
ling  v.  Bank,  46  N.  J.  Law,  255;  Moses  t. 
Bank,  84  Md.  580;  Porcell  v.  AUemong,  22 
Grat  742;  Harrison  v.  Wright,  loa  Ind.  538; 
Orammel  v.  Garmer,  55  Mich.  201,  21  N.  W. 
418;  Brennan  v.  Bank,  W.  Mich.  343,  28  N. 
W.  881;  Bush  v.  Foote,  58  Miss.  6;  Bank  v. 
Merritt  7  Heisk.  177;  Pickle  v.  Muse,  88 
Tenn.  380,  12  8.  W.  919;  Cashman  v.  Har- 
rison, 90  Cal.  297,  27  Pac.  283;  Boettcher  v. 
Bank,  16  Colo.  16,  24  Pac.  582;  Satterwhite 
V.  Melcser  (Arls.)  24  Pac.  184;  Hopkins  v. 
Forster,  L.  R.  19  Bq.  74;  Wald,  Pol.  Oont 
190,  204;  2  Ames,  Bills  &  N.  736. 
It  is  not  doubted  that,  as  a  general  propo- 
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sltlon,  there  can  be  no  cause  of  action  upon 
a  contract  unless  there  is  privity  of  contract 
between  the  obligor  and  the  party  complain- 
ing. But  It  is  urged  In  argument  here  that, 
while  the  want  of  privity  is  a  good  objection 
to  tbe  action  in  those  states  which  deny  the 
right  of  a  third  party  for  whose  ben^t  a 
contract  is  made  to  maintain  an  action  up- 
on It,  in  Ohio  the  objection  of  want  of  priv- 
ity cannot  prevail  for  the  reason,  as  held  by 
this  court  in  a  number  of  cases,  tltat  an 
agreement  made  on  a  valid  consideration  by 
one  person  with  another  to  pay  money  to  a 
third  can  l>e  enforced  by  the  latter  in  his 
'own  name,  and  that  the  third  person  is  not 
named  does  not  affect  the  right  to  enforce 
'it.  The  most  recent  case  involving  this 
principle  Is  that  of  Emmitt  v.  Brophy,  42 
Ohio  St  82.  The  action  was  upon  a  bond 
given  by  Emmitt  to  the  county  commission- 
ers in  the  sale  of  a  bridge  by  tbe  Scioto 
'Bridge  Company,  in  which  Emmitt  obligated 
himself  "to  pay  off  and  liquidate  all  claims 
and  demands,  whether  in  judgment  or  other- 
wise, existing  against  said  bridge,  so  that 
tbe  full  use  of  said  bridge  may  inure  to  the 
public  without  let  or  hindrance."  Brophy 
at  the  time  was  a  judgment  creditor,  and 
the  owner  of  all  of  the  claims  enumerated  in 
the  bond.  Owen,  J.,  in  the  opinion,  after 
^reciting  tbe  facts,  observes:  "These  facts 
are  strongly  suggestive  that  it  entered  into 
the  contemplaticM}  of  the  parties  to  this  bond, 
at  the  time  of  its  execution,  that,  this  par- 
ticular lien  of  the  plaintiff  upon  the  bridge 
was  to  be  dischai^ed  by  Emmitt.  Its  exist- 
ence was  known  to  them,  and  they  seem  to 
have  left  nothing  to  conjecture'.  Indeed,  if 
Brophy  and  Potter  had  been  expressly  nam- 
ed as  the  lienbolders,  it  Is  difficult  to  see 
bow  this  would  have  added  to  the  definite- 
ness  of  the  bond,  or  made  more  certain  the 
intention  of  the  parties.  This  seems  to  be  a 
conclusive  answer  to  the  suggestion  that 
there  is  a  want  of  privity."  No  one  of  the 
cases  cited  carries  the  doctrine  further  than 
the  foregoing.  In  no  one  of  them  is  it  held 
that  a  right  to  sue  in  a  stranger  can  be 
raised  by  mere  Implication.  Nowhere  is  it 
held  that  the  obligation  will  attach  in  favor 
of  future  creditors  not  named  and  not 
known,  and  as  to  amounts  not  specifled,  or 
then  ascertainable,  to  the  extent  of  giving 
to  such  creditors  a  right  of  action  on  the 
contract  It  must  be  apparent,  even  on  brief 
reflection,  that  it  does  not  follow  from  these 
decisions  that  there  is  privity  between  check 
bolder  and  bank  before  acceptance;  and 
that,  in  order  to  cover  the  case  at  bar  a 
marked  extension  of  the  doctrine  must  be 
made.  Reasons  urged  for  such  extension, 
however  plausible,  do  not  seem  sufBcient. 
On  the  contrary,  strong  reasons  against  tb« 
proposition  may  be  adduced;  among  others, 
this:  The  transaction  of  giving  the  check 
does  not,  as  will  be  shown  further  on,  sub- 
stitute the  check  holder  for  tbe  drawer. 
The  latter  may  maintain  an  action  toe  the 


breach  of  the  contract  to  honor  his  checlc, 
and,  if  the  holder  has  a  similar  right,  the  re- 
sult is  that  two  persons  may  maintain  sepa-^ 
rate  actions  upon  tbe  same  instrument  at 
tbe  same  time  to  recover  against  the  same 
defendant  as  a  principal  debtor.  The  infer- 
ence that  the  right  to  recover  by  the  check 
holder  is  denied  only  in  the  states  where  a 
right  of  recovery  is  refused  to  one  for  whose 
benefit  a  contract  is  made  by  another  arises 
from  a  misapprehension  of  the  authorities. 
In  many  states  where  the  right  of  a  check 
holder  to  sue  the  bank  is  not  assented  to  the 
right  of  one  for  whose  benefit  a  contract  is 
made  to  recover  upon  It  is  recognized.  See 
Lawrence  v.  Fox,  20  N.  Y.  268;  Burr  v. 
Beers,  24  N.  Y.  178;  Coster  v.  Mayor,  etc., 
43  N.  Y.  389;  Merriman  v.  Moore,  90  Pa.  St 
78;  Huyler  v.  Atwood,  26  N.  J.  Eq.  504; 
O'Neal  T.  Commissioners,  27  Md.  240;  Craw- 
ford V.  Edwards,  33  Mich.  354;  Miller  v. 
Thompson,  34  Mlcli.  10;  Helm  v.  Yogel,  69 
Mo.  529;  Fitzgerald  v.  Barker,  70  Mo.  685; 
Cross  v.  Truesdale,  28  Ind.  44;  Brice  v. 
King,  1  Head,  152;  Oreen  r.  Morrison,  5 
Colo.  18. 

It  is  insisted  that  the  case  should  not 
turn  alone  on  the  legal  idea  of  privity,  for 
under  our  system  of  procedure  it  Is  imma- 
terial whether  the  interest  of  the  payee 
against  the  bank  is  legal  or  equitable,  and 
that  the  action  here  may  be  maintained  on 
equitable  grounds.  In  a  well-considered 
case  (Covert  v.  Rhodes,  48  Ohio  St  66,  27  N. 
E.  94)  this  court  held  that  "a  bank  check  or 
draft  for  a  part  of  the  sum  due  tbe  drawer 
does  not  before  acceptance  by  the  drawee, 
constitute  an  equitable  assignment  of  the 
amount  for  which  it  is  drawn."  The  con- 
clusion Is  amply  sustained  by  the  reasoning 
of  the  opinion,  and  no  discussion  of  the 
subject  is  necessary.  If- there  is  no  equi- 
table assignment  of  the  debt  pro  tanto,  how 
can  equitable  considerations  avail?  Tbe  pro- 
ceeding is  not  an  equitable  one;  and.  If  it 
were,  we  do  not  understand  that  equity  has 
difCerent  rules  from  those  of  law  with  re- 
spect to  the  rights  and  obligations  of  par- 
ties to  negotiable  paper.  As  applicable  to 
such  case  we  believe  that  reason  and  the 
great  preponderance  of  authority  establish 
the  following  conclusions:  The  relation  of 
l)ank  and  general  depositor  is  simply  the  or- 
dinary one  of  debtor  and  creditor,  not  of 
agent  and  principal,  or  trustee  and  cestui 
que  trust  The  bank  agrrees  with  its  depos- 
itor to  receive  his  deposits,  to  account  with 
him  for  the  amount  to  repay  to  him  on  de- 
mand, and  to  honor  his  checks  to  the  amount 
of  his  credit  when  the  checks  are  presented; 
and  for  any  breach  of  that  agreement  the 
bank  Is  liable  to  an  action  by  him.  The  de- 
posits become  the  absolute  property  of  the 
bank,  impressed  with  no  trust  and  the 
bank's  right  to  use  the  money  for  its  own 
benefit  is  immediate  and  continuous,  which 
right  constitutes  the  consideration  for  the 
bank's  promise  to  the  depositor.    The  bank's 
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agreement  with  the  depositor  involves  or  im- 
plies no  agreement  with  the  holder  of  a 
checli.  The  giving  of  a  checlc  is  not  an  as- 
signment of  so  much  of  the  creditor's  claim. 
It  passes  no  title,  legal  or  eqnltable,  to  the 
holder  in  the  moneys  previously  deposited; 
nor  does  it  create  a  lien  on  the  fund,  for 
there  is  no  special  fond  ont  of  which  the 
check  can  be  paid,  sor  does  it  transfer  any 
money  to  the  credit  of  the  holder.  It  Is  sim- 
ply an  order  which  may  be  countermanded 
and  payment  forbidden  by  the  drawer  any 
time  before  it  is  actually  cashed  or  accepted. 
If  accepted,  then  the  agreement  is  to  pay  ac- 
cording to  the  terms  of  the  check  or  accept- 
ance; but  nntll  then  the  payee  looks  ex- 
clusively to  the  drawer.  He  can  maintain 
no  action  against  the  bank,  for  the  bank 
owes  to  the  payee  no  legal  duty,  and  an  ac- 
tion at  law  cannot  be  maintained  nnless 
there  is  shown  to  have  been  a  failure  in  the 
performance  of  legal  duty.  Being  liable  to 
the  drawer  to  account  with  him  for  failure  to 
honor  his  check,  the  bank  cannot,  either  on 
legal  or  eqnltable  considerations,  be  held  at 
the  same  time  liable  to  the  holder  of  the 
check. 

Tested  by  these  rules,  the  plaintiff  could 
have  no  cause  of  action  against  the  bank, 
and  the  superior  court  committed  no  error 
In  the  Judgment  rendered.  Judgment  af- 
firmed. 


(5S  Ohio  SL  606) 

OITT  OF  ZANBSVILLE  v.  FANNAN. 
(Supreme  Court  of  Ohio.     Dec.  17,  1895.) 

IlnitlCIPAL  COBPORATIONS  —  POWER  AND  DUTT  AS 

TO  Stkebts — 88CTI0X8 — Statotb  Crbatino  Nkw 
Right  —  Remedt  Exclcsivb  or  Cumulativs, 
When — Railway  Tracks  irt  Pdblio  Street — 
Obstrdction  to  Drainaoe— Respective  LiabiIt 
inss  OF  Mdkioipautt  asd  Railway  Comfant. 

1.  Mtinicipiil  corporations  are  invested  with 
the  power  and  charged  with  the  dnty  of  keeping 
the  streets  and  highways  under  their  control 
free  from  nuisance  (Rev.  St.  §S  1878,  2640),  and 
a  liability  arises  tx-ora  the  omission  to  perform 
that  duty,  for  damages  resulting  from  such  nui- 
sance after  notice  to  the  municipal  authorities 
of  its  existence;  and,  though  the  person  who 
caused  the  nuisance  may  be  also  liable,  and  re- 
sponsible over  to  the  corporation  for  whatever 
damages  it  is  compelled  to  pay  in  consequence 
of  it,  that  does  not  affect  the  liability  of  the  mn- 
nicipalijg^  to  the  party  injured. 

2.  Where  a  statute  which  creates  a  new 
right  prescribes  the  remedy  for  its  violation,  the 
remedy  is  exclusive;  but  when  a  new  remedy  is 
given  by  statute  for  a  right  of  action  existing 
independent  of  it,  without  excluding  other  rem- 
edies already  known  to  the  law,  the  statutory 
remedy  is  cumulative  merely,  and  the  party  may 
pursue  either  at  his  option. 

3.  Railroad  companies  which  had  obtained 
pf-nnission  from  a  municipal  corporation  to  lay 
their  tracks  in  a  public  street  so  constrncted 
them  as  to  obstruct  the  drainage  provided  for 
the  street,  in  consequence  of  which  water  from 
rainfalls  was  accumalated  and  forced  onto  and 
over  the  plaintiff's  lot  abutting  on  the  street, 
flooding  the  cellar  of  his  dwelling  house  thereon 
situate,  and  otherwise  injuring  his  premises. 
The  municipal  authorities,  being  notified  of  the 
situation,  and  requested  to  remove  the  obstruc- 


tion, declined  to  act.  Beld,  in  an  action  against 
the  municipal  corporation: 

(1)  The  obstruction  constituted  a  .  nuisance, 
and  the  munldpaUty  is  liable  for  the  damages 
occurring  from  it  after  the  notice  and  refusal 
to  act. 

.(2)  That  its  liability  is  not  affected,  nor  the 
remedy  against  it  taken  away,  by  section  3283 
of  the  Revised  Statutes,  which  gives  the  party 
injured  a  remedy  against  the  railroad  company. 

(3)  Bnt,  in  the  action  against  the  municipal 
corporation,  the  plaintiff  is  not  entitled  to  re- 
cover damages  which  are  in  the  nature  of  com- 
pensation for  the  additional  burden  in  the  street 
arising  from  the  location  and  construction  of 
the  railroad  tracks  therein.  For  damages  of 
that  character  the  municipal  corporation  is  not 
liable.  City  of  Steubenville  v.  McGill,  41  Ohio 
St.  235,  approved.  Dillenbach  v.  City  of  Xe- 
nia.  Id.   207,  distinguished. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Muskingum  county. 

The  original  action  was  brought  by  Pan- 
nan  against  the  city  of  ZanesviUe,  in  the 
court  of  common  pleas  of  Muskingum  county. 
The  petition  alleges  that  the  defendant  is  ia 
municipal  corporation  of  this  state,  and  since 
the  year  1880  has  been  a  city  of  the  third 
grade  of  the  second  class;  that  Zane  street,' 
and  some  other  streets  connecting  with  it, 
are,  and  since  the  year  named  have  been, 
public  streets  of  the  defendant,  and  Rlshtlne 
alley  is,  and  has  been,  a  public  alley  within 
the  city,  which  streets  and  alley  the  defend- 
ant had  improved  by  gutters,  drains,  and  byi 
widening,  and  otherwise,  prior  to  the  occur- 1 
rences  complained  of;  that  the  plaintiff,  since 
the  year  mentioned,  has  been,  and  still  is,  the 
owner  of  a  lot  fronting  on  Zane  street,  and 
bounded  by  Rishtine  alley  in  the  rear;  and 
that,  relying  on  his  right  to  the  free  and 
unobstructed  use  of  the  street  and  alley  for 
all,  lawful  purposes,  he  Improved  his  lot  by 
erecting  thereon  a  dwelling  house,  which  he 
occupies  as  a  home,  and  made  other  conven- 
ient improvements  thereon,  to  the  enjoyment 
of  which  the  use  of  the  street  and  alley  and 
their  connecting  streets  Is  necessary.  The 
petition  then  alleges  that  "on  the  30th  of 
November,  A.  D.  1887,  the  defendant,  by  Its 
city  council,  by  ordinance,  which  went  Into 
effect,  consented  and  authorized  certain  rail- 
road companies,  to  wit,  two  corporations,  one 
entitled  the  Zanesvllle,  Newcomerstown  and 
Cleveland  Railway  (Company,  and  the  other 
the  Zanesvllle,  Mount  Vernon  and  Marlon 
Railway  Company,  to  take  possession  of  and 
use  the  westerly  end  of  Zane  street,  from  the 
north  line  of  said  street  near  the  southwest 
comer  of  lot  18  in  said  addition,  to  and 
across  said  Rishtine  alley,  and  thence  to  said 
Fifth  and  Howard  streets,  and  also  that 
much  of  said  alley,  for  the  purpose  of  con- 
structing, maintaining,  and  operating  railroads 
thereon.  The  said  the  Zanesvllle,  Newcom- 
erstown and  Cleveland  Railway  Company 
(having  no  line  of  Its  own)  afterwards  trans- 
ferred the  rights  granted  it  as  above  stated 
to  the  Baltimore  and  Ohio  Railroad  Com- 
pany; and  thereupon  said  last-named  com- 
pany (a  corporation),  which  then  possessed 
all  necessary  main  tracks  required  by  It  along 
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Its  line,  and  tbe  said  tlie  ZanesvUle,  lioont 
Vemon  and  Marion  Hallway  Oompaay,  took 
possession  of  the  whole  of  fMtld  part  of  said 
Zane  street,  and  of  said  part  of  Rlshtlne  al- 
leji  ai^d  of  said  way  leading  te  Fifth  and 
Howard  streets,  and  laid  tracks  thereon,  rais- 
ing embankments  where  said  tracks  crossed 
the  city  gntten  and  drains  In  said  street  and 
alley,  and  putting  down  cross-ties,  and  lay- 
ing and  fastening  iron  rails  thereon,  and  ns- 
Ing  and  operating  the  same  for  railway  ptir- 
poses,  transporting  to  and  fro  cars  and  en- 
gines, and  aitlrely  blocked  and  obstmcted 
said  part  ot  said  street  and  said  part  of  said 
Rishtlne  alley,  completely  destroying  the 
western  entrance  and  approach  to  said  alley, 
and  wholly  obstructed  and  prevented  passage 
through  said  street  and  alley,  and  the  use 
thereof;  and  ever  since  on  or  about  the  28tb 
day  of  November,  ▲.  D.  1889,  the  said  parts 
of  said  street  and  alley,  by  reason  of  the 
premises,  have  been,  and  are  now,  wholly  ob- 
structed and  rendered  useless  for  pie  pur- 
poses for  which  they  were  laid  out  and  ap- 
propriated, and  the  plaintiff  and  his  family 
have  been,  and  are,  deprived  of  access  by 
wagons  and  teams  to  the  rear  of  said  lot  by 
■aid  alley,  and  have  no  other  access  thereto; 
and  said  railroad  companies,  by  the  laying 
of  such  tradjs,  have  encroached  and  advanced 
upon  the  real  estate  of  the  plaintiff  above 
described,  with  the  consent  and  permission  of 
the  defendant  and  Its  officials.  Moreover,  the 
aald  embankments  and  tracks  of  said  railways 
have  during  said  time  so  obstructed,  and  do 
now  so  obstruct,  the  passage  of  water  along 
tte  aforesaid  public  gutters  and  drains  in 
said  street  and  alley  from  the  higher  ground 
east  of  plalntifTs  said  lot,  that  said  water  in 
each  heavy  rain,  because  of  said  embankments 
and'trackSk  has  overflowed  said  gutters  and 
drains,  and  came  upon  plaintiff's  lot  and 
into  his  cellar.  By  reason  of  all  said  acts, 
said  overflow  of  said  waters,  and  difficulty 
of  Ingress  and  egress,  the  occupancy  of  plain- 
tiff's said  dwelling  and  lot  has  become  un- 
comfortable and  undesirable,  and  tbe  value 
of  his  said  dwelling,  lot,  and  appurtenances 
lias  been  greatly  diminished,— all  without 
compensation  or  damages  paid,  tendered,  or 
offered  to  the  plaintiff  therefor  by  any  per- 
son or  corporation  whatever.  On  and  after 
the  9th  day  of  December,  A.  D.  1889,  the  de- 
fendant, by  its  city  council,  was  duly  and 
fully  notified  of  the  aforesaid  obstructions  of 
aald  street  and  alley,  and  of  the  matters  here- 
inbefore alleged,  and  prayed  for  the  restora- 
tion of  said  street  and  alley,  and  the  removal 
of  said  obstructions  from  each  of  them  and 
from  said  drains;  but  the  defendant  and  Its 
ofDclals  willfully  failed,  refused,  and  neglects 
ed  to  remove  or  cause  to  be  removed,  said 
obstructions  from  said  street  and  alley,  and 
■aid  obstructions  now  continue,  contrary  to 
law,  and  without  any  fault,  permission,  or 
negligence  of  the  plaintiff,  whereby  he  has 
been  damaged  in  the  sum  of  one  thousand 
dollatB,  in  the  pai-tlculars  and  in  tbe  man- 


ner aforesaid."  A  general  demurrer  to  tlis 
petitton  mm  overruled,  and,  upon  trial  of  tli* 
issues  Joined,  the  plaintiff  recovered  a  Jndg* 
ment,  which  was  affirmed,  on  error,  by  ths 
circuit  court  From  that  Judgment  of  affirm- 
auce  tills  proceeding,  in  error  is  prosecnted. 
Afflnned. 

Isaac    Humphrey,    fer   plaintiff    in    erroCi 
Oranger  &  Granger,  for  defendant  in  error. 

WILLIAMS,  X  (after  stating  tbe  facta). 
The  question  argued  by  counsel,  and  the  only 
one  presented  by  the  record,  is  whether  the 
facts  stated  in  tlie  petition  entitle  the  plaintUC 
to  any  part  of  tlie  relief  demanded.  It  is  con- 
tended they  do  not,  because,  by  section  8283 
of  the  Revised  Statutes,  a  remedy  is  given 
against  the  railway  companies  that  placed  the 
obstruction  in  the  streets  of  the  defendant 
which  caused  tbe  damages  suffered  by  the 
plaintiff.  That  section  reads  as  follows:  "If 
it  be  necessary,  in  the  location  of  any  part  of 
a  railroad,  to  occupy  any  public  load,  street, 
alley,  way,  or  ground  of  any  kind,  or  any  part 
thereof,  the  municipal  or  other  corporations, 
or  public  officers  or  authorities,  owning  or 
having  charge  thereof,  and  the  company  may 
agree  upon  the  manner,  terms  and  conditions 
upon  which  the  same  may  be  used  or  occu- 
pied; and  if  the  parties  I>e  unal^le  to  agree 
thereon,  and  it  be  necessary.  In  the  judgment 
of  the  directors  of  such  company,  to  use  or 
occupy  such  road,  street,  alley,  way  or 
ground,  such  company  may  appropriate  so 
much  of  the  same  as  may  be  necessary  tar  the 
purposes  of  Its  road.  In  the  manner  and  upon 
the  same  terms  as  is  provided  for  the  appro- 
priation of  the. property  of  individuals;  but 
every  company  that  lays  a  track  upon  any 
such  street,  alley,  road,  or  ground,  shall  be  re- 
sponsible for  injuries  done  thereby  to  private 
or  public  property  lying  upon  or  near  to  such 
ground,  which  may  be  recovered  by  civil  ac- 
tion brought  by  the  owner,  before  the  proper 
court,  at  any  time  within  two  years  from  the 
completion  of  such  track."  If  the  defendant 
had  put  its  streets  In  the  condition  complain- 
ed of,  its  liability  could  not  l>e  doubted. 
Rhodes  v.  Cleveland,  10  Ohio,  158;  DilL  Man. 
Corp.  (4th  Ed.)  n  lOlT;  1018;  Beach,  Pub. 
Corp.  I  1491.  Any  permanent  obstruction  or 
incumbrance  in  any  street  of  a  municipal  cor- 
poration Is  made  a  nuisance  by  statute  (Rev. 
St  i  6921),  which  the  municipal  authorities, 
are  invested  with  the  power  and  charged  with 
the  duty  vS.  removing  (Id.  ff  1690,  1878, 
1934,  2640).  And  those  powers  and  duties 
continue  when  a  railroad  company  has  placed 
its  tracks  in  a  public  street,  whether  they  be 
so  placed  under  permission  granted  by  the 
municipality,  or  under  an  appropriation  for 
that  purpose.  In  neitlier  event  are  the  mu- 
nicipal anthcHitiee  divested  of  their  powers, 
or  absolved  from  the  performance  of  their 
duties.  Nor  does  section  3283  contemplate 
that  a  railroad  company,  in  the  use  of  a  street 
for  the  purposes  of  its  road,  under  a  right 
ac<}ulred  In  either  of  the  modes  provided,  ma/ 
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destroy  the  aaioe  or  create  nuisances  therein. 
On  the  contritry,  it  contemplates  that  the 
company  shall  exercise  its  lights  with  proper 
regard  to  those  of  the  put)lic  in  the  street,  and 
that  the  street  and  Itb  uses  by  the  public  shall 
be  preserved  and  protected,  with  such  addi- 
tional use  as  may  be  necessary  In  the  proper 
operation  of  the  railroad,  which  is  itself  a 
means  of  public  use.  If  the  permission  to 
occupy  the  street  be  granted  by  the  municipal 
authorities,  they  may  and  should  prescribe 
such  reasonable  regulations  and  conditions  as 
will  prevent  the  creation  of  nuisances,  and  pre- 
serve and  best  protect  the  free  and  full  use  of 
the  street  by  the  public.  And,  in  a  proceed- 
ing to  acquire  the  right  by  appropriation,  it 
cannot  be  albsumed,  as  a  proper  basis  for  the 
estimation  of  compensation  or  damage,  that 
the  company  will  destroy  the  street  or  create 
nuisances  therein.  The  next  section  requires 
that  such  companies,  when  a  public  highway 
is  crossed  or  diverted  by  their  roadway,  shall 
with  reasonable  promptness  restore  the  high- 
way to  Its  former  condition  of  usefulness; 
and  this  requirement  of  the  statute  Is  but  a 
declaration  of  the  common-law  rule.  "The 
comm<«-Iaw  rule  is  clear,"  says  Tiedeman  on 
Municipal  Corporations  (section  306),  "that, 
when  a  railroad  company  or  other  corporation 
lays  out  a  railway  or  canal  across  a  public 
street  or  highway,  it  must  restore  and  after- 
wards keep  the  highway  In  the  same  condi- 
tion in  which  It  was  originally  used  by  the 
public.  This  duty  is  imposed  upon  such  a 
company  by  implication  of  law,  where  there 
is  no  express  statutory  requirement"  And 
see  State  v.  Railway  Co.,  35  Minn.  131,  28  N. 
W.  3;  Wabash  E.  Co.  v.  City  of  Defiance,  52 
Ohio  St.  262,  314,  40  N.  E.  89.  This  obliga- 
tlcA  of  the  company  is  Inseparably  connected 
with  the  right  to  use  the  highway,  and  is  a 
condition  to  the  exercise  of  that  right,  which 
it  may  be  compelled  to  perform  so  lon^  as  it 
continues  to  use  the  highway,  either  by  ap- 
propriate proceedings)  by  the  state  or  by  the 
local  authorities.  State  v.  Dayton  &  8.  E. 
R.  Co.,  36  Ohio  St  434;  UtUe  Miami  R.  Co.  v. 
Commissioners  of  Green  Co.,  31  Ohio  St  338. 
The  duty  rests  upon  the  principle  that  the  pub- 
lic use  Is  the  dominant  Interest  in  the  sb-eet 
and  that  it  continues  to  be  so  notwithstanding 
the  constructloa  of  the  railway  in  or  across  it 
Thereafter  the  rights  of  the  public  and  the 
railway  company  are  co-ordinate  and  equal, 
and  the  latter  is  bound  to  so  construct  and 
use  its  roadway  as  not  to  interfere  with  the 
use  and  enjoyment  of  the  street  by  the  public 
further  than  Is  essential  In  the  proper  opera- 
tion of  the  road;  and  the  principle  applies  as 
well  when  the  railway  is  laid  lengthwise  in 
the  street  as  when  It  is  laid  across  it.  And 
hence,  as  said  by  the  supreme  court  of  Michi- 
gan, In  City  of  Detroit  v.  Ft  Wayne  &  B.  Ry. 
Co.,  90  Mich.  646,  51  N.  W.  688:  "A  city  Is 
not  under  obligation  to  conform  its  treatment 
of  its  streets  to  the  construction  of  the  rail- 
road company's  roadbed,  but  on  the  con- 
trary, the  company  must  conform  the  con- 
▼.42M.KJ10. 10— 4S 


stmctlon  of  Its  roadbed  to  such  reasonable 
regulations  as  are  made  by  the  municipality 
In  the  reasonable  exercise  of  its  powers  re- 
specting the  use,  control,  and  regulation  and 
Improvement  of  its  streets."  And  that  ob- 
ligation, the  authorities  maintain,  may  be ' 
enforced  by  mandamus  or  other  proceed- 
ing. Elliott  Roads  &  S.  p.  800;  Co<^e  ▼. 
Raihroad  Co.,  133  Mass.  185;  Manley  v.  RaU- 
road   Co.,   2   Hurl.  &   N.   840;    Indianapolis 

6  C.  B.  Co.  V.  State,  37  Ind.  489;  State  v. 
Oorham,  37  Me.  451;   Cambridge  v.  Railroad, 

7  Mete.  (Mass.)  70;  Reg.  v.  Gloucester  Ry. 
Co.,  9  Car.  &  P.  469;  State  v.  Dayton  & 
S.  B.  S.  Co.,  36  Ohio  St  434;  IdtUe  Miami 
S.  R.  T.  Commission»8  of  Green  Co.,  31 
Ohio  St  338;  aty  of  Detroit  v.  Ft  Wayne 
&  E.  Ry.  Co.,  supra. 

The  streets  of  a  municipal  corporation, 
then,  remaining  within  its  control  and  su- 
pervision, attended  with  the  duty  to  keep 
them  free  from  nuisance,  notwithstanding 
the  laying  of  a  railway  therein,  can  it  be 
relieved  from  liability  for  Its  negligent  omis- 
sion of  duty  because  the  railway  company  Is 
Itself  answerbble  for  the  damages  occasioned 
by  a  nuisance  caused  by  it?  In  section  1037, 
Dill.  Mun.  Corp.,  It  is  said:  "Towns  and  cit- 
ies in  the  New  England  states  are  obliged, 
as  we  have  seen,  by  statute,  to  keep  their 
highways  and  streets  in  repair,  and  railroad 
companies  in  the  same  states  have  frequent- 
ly been  authorized  by  law  to  construct  their 
roads  ovcsr  public  highways  and  streets,  the 
effect  of  which  may  be  to  cause  the  latter  to 
be  ont  of  repair.  Under  these  circumstances, 
the  question  arises,  If  a  person  suffer  dam- 
age by  reason  of  a  defective  highway  or 
street  thus  occasioned,  who  Is  responsible,— 
the  railroad  company  which  caused  the  de- 
fect, or  the  town  or  city  which  is  charged 
with  the  general  duty  of  maintaining  and 
keeping  in  repair  the  public  way  7  The  course 
of  decision  Is  to  hold  the  town  or  city  pri- 
marily responsible  to  the  person  sustaining 
the  Injury,  thus  compelling  it  when  liable, 
to  seek  Indemnity  from  the  railroad  com- 
pany." The  author  cites  many  cases  in  sup- 
port of  his  statement;  and  in  a.note  to  the 
section  it  is  said  the  rule  holds  good  In  other 
states,  and  among  the  other  cases  cited  to  the 
note  is  SteubenvlUe  v.  McGlU,  41  Ohio  St. 
235.  It  Is  further  said  In  the  note  that  the 
person  sustaining  the  injury  "may,  Of  course, 
elect  to  proceed  at  once  against  the  railroad 
company  if  be  chooses.  The  primary  duty 
is  on  the  city,  although,  as  between  it  and 
the  railway  company,  the  latter  Is  bound  to 
repair."  These  views  are  fully  supported  by 
the  cases.  In  Sides  v.  Portsmouth,  59  N.  H. 
24,  It  is  held:  "If  a  railroad,  having  the  right 
to  cross  a  highway,  does  not  leave  it  reason- 
ably safe,  and  a  person  is  Injured  thereby, 
the  town  may  be  liable."  Bingham,  J.,  in 
that  case,  says:  "If  a  railroad  company,  act- 
ing under  its  charter,  creates  an  obstruc- 
tion In  the  highway,  by  which  a  traveler  sus- 
tains damage,  the  town  is  answerable  as  U 
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the  same  acts  bad  been  done  by  an  indlTid- 
ual."  City  of  Scrauton  v.  Catterson,  94  Pa. 
St.  202,  was  a  case  where  a  party  received 
an  Injury  by  reason  of  a  -water  plug  which 
jeas  placed  In  a  street  of  the  city  of  Scran- 
ton  by  a  water  company,  under  authority 
from  the  state,  before  the  city  became  In- 
corporated. The  city  asked  the  court  to 
charge  the  Jury  that,  if  It  (the  plug)  was  so 
placed  in  the  street  under  such  authority,  it 
was  not  liable,  which  the  court  refused  to 
do.  On  error,  the  supreme  court  atUnned 
the  Judgment,  holding  "that  it  mattered  not 
who  placed  the  obstruction  in  the  street, 
provided  the  city  had  notice  of  Its  existence, 
and  failed  to  remove  it."  So,  In  Eyler  v.  Com- 
missioners, 49  Md.  257,  where  a  person  was 
injured  by  reason  of  a  defective  bridge  which 
bad  been  erected  in  a  public  highway  by  a 
canal  company,  which  was  charged  with  the 
duty  of  keeping  the  bridge  in  repair,  the 
county  commissioners,  however,  being  re- 
quired generally  to  keep  all  public  bridges  in 
repair,  it  was  held  the  commissioners  were 
liable.  The  court  say:  "The  fact  that  the 
canal  company  is  bound  to  repair  the  bridge 
does  not  absolve  the  county  commissioners 
from  their  primary  duty  to  the  public,  nor 
is  their  liability  affected  by  the  fact  that 
the  appellant  could,  if  he  had  chosen,  have 
brooght  his  action  against  the  canal  com- 
pany." But,  says  the  court,  "while  we  thus 
maintain  the  liability  of  the  commissioners 
to  the  appellant  in  this  action,  the  canal  com- 
pany is  by  no  means  discharged  from  its  ob- 
ligation to  maintain  and  repair  the  bridge, 
nor  are  the  commissioners  left  without  rem- 
edy against  the  company.  Upon  the  princi- 
ples decided  in  many  of  the  cases  referred  to, 
as  also  by  the  supreme  court  of  the  United 
Stfttes  in  City  of  Chicago  v.  Robbins,  2  Black, 
418,  and  4  Wall.  657,  they  may  have  their 
remedy  over  against  the  company  for  what- 
ever damages  may  be  recovered  against  them 
In  this  action."  Among  the  authorities  In  the 
same  line  which  we  have  examined  are  the 
following:  Phillips  v.  Veazle,  40  Me.  96; 
Currier  v.  liowell,  16  Pick.  170;  Elliott  v. 
Concord,  7  Fost.  (N.  H.)  204;  State  v.  Gor- 
ham,  37  Me.  451;  Watson  v.  Tripp,  11  R.  I. 
98;  Kittredge  v.  City  of  Milwaukee,  26  Wis. 
46;  Swenson  t.  City  of  Lexington,  68  Mo. 
157,  166,  167.  In  the  case  of  Steubenville  v. 
McOiU,  41  Ohio  St.  235,  this  court  held  a 
city  liable  for  injuries  caused  by  an  excava- 
tion made  by  a  railroad  compUny  between 
Its  tracks,  which  were  laid  In  a  street  of  the 
city  under  an  ordinance  granting  the  com- 
pany the  authority  to  place  them  there.  The 
city  pleaded  the  ordinance  as  relieving  it  for 
responsibility  for  so  much  of  the  street  as 
was  occupied  by  the  railway,  averring  that 
the  place  where  the  plaintiff  was  injured 
had  not  been  used,  maintained,  or  kept  up 
as  a  street  or  highway  since  the  railroad  was 
constructed,  and  was  in  the  exclusive  t>osses- 
Bion  of  the  company.  In  affirming  a  Judg- 
ment sustaining  a  demurrer  to  the  answer, 


the  court  held:  "The  city's  supervision  of 
and  responsibility  for  the  street,  subject  only 
to  the  use  by  the  company  as  granted,  con- 
tinued." And  in  ViDage  of  Cardlngton  v. 
Frederick,  46  Ohio  St.  44'2-t47,  21  N.  B.  766, 
it  is  declared  that  section  2640  of  the  Revised 
Statutes,  which  gives  to  municipal  corpora- 
tions the  care,  supervision,  and  control  of 
their  public  streets,  and  enjoins  upon  them 
the  duty  to  keep  the  same  open  and  in  re- 
pair and  free  from  nuisance,  is,  "In  effect, 
a  requirement  that  the  corporation  shall  pre- 
vent nuisances  therein";  and,  "by  allowing 
a  street  to  become  so  out  of  repair  as  to  be 
dangerous,  the  corporation  Itself  maintains 
a  nuisance";  and,  although  the  statute  does 
not  In  terms  declare  a  liability  for  the  fail- 
ure to  perform  the  duty,  "a  right  of  action 
for  damages  caused  by  such  neglect  arises 
by  the  common  law." 

The  municipal  corjporatlon  being,  then,  lia- 
ble at  common  law  for  permitting  a  nuisance 
in  a  street  under  its  control,  and  railroad 
companies,  like  an  Individtial,  being  also 
liable  for  creating  such  a  nuisance,  section 
3283,  in  so  far  as  it  provides  for  an  action 
against  the  railroad  company  for  damages 
thus  caused,  creates  no  new  right;  nor  does 
it  purport  to  take  away  any  of  the  remedies 
existing  at  the  time  of  its  enactment.  The 
rule  is  well  settled  that  where  a  statute 
creates  a  new  right,  and  prescribes  the  rem- 
edy for  its  violation,  the  remedy  thus  pre- 
scribed is  exclusive;  but  when  a  new  rem- 
edy is  given  by  statute  for  rights  of  action  ex- 
isting independent  of  it,  without  excluding 
other  remedies  already  known  to  the  law, 
the  statutory  remedy  is  cumulative  merely, 
and  the  party  may  pursue  either  at  his  op- 
tion. Darling  v.  Peck,  15  Ohio,  65-71;  Dunn 
V.  Kanmaker,  26  Oliio  St.  497;  City  of  Port- 
land V.  Atlantic  &  St.  L.  R.  Co.,  66  Me.  485. 

We  conclude,  therefore,  that  section  3283  of 
the  Revised  Statutes  does  not  take  away 
or  affect  the  remedy  against  the  municipal 
corporation  in  cases  of  this  kind.  But  that 
section  has  a  purpose  and  scope  somewhat 
beyond  that  of  giving  a  remedy  against  the 
railroad  company  for  damages  in  this  class 
of  cases.  It  authorizes  the  recovery  of  dam- 
ages which  are  in  the  nature  of  compensa- 
tion for  the  additional  burden  In  the  street 
arising  from  t^ie  proper  construction  and 
operation  of  the  railroad  therein,  such  as  the 
adjacent  property  owner  would  be  entitled 
to,  in  an  appropriation  proceeding  Instituted 
by  the  company,  or  a  proceeding  to  compel 
an  appropriation.  For  damages  of  that  char- 
acter, we  apprehend,  the  municipal  corpora- 
tion cannot  be  held;  and  in  that,  we  think, 
consists  the  distinction  between  the  case  of 
DlUenbach  v.  City  of  Xenia,  41  Ohio  St  207, 
and  that  of  Steubenville  v.  McGill,  supra, 
and  also  this  case.  There  being  no  showing 
in  the  record  to  the  contrary,  we  must  as- 
sume the  plaintiff  was  properly  limited  in 
his  recovery  b;  the  trial  coxirt.  Judgment  af- 
firmed. 
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FARMERS'  LOAN  &  TRUST  00.  t.  BANK- 
ERS' &  MERCHANTS'  TEL.  CO.  et  al. 

(Court  of  Appeals  of  New  York.     Jau.  28, 
189S.) 

IKSOLTSKOT— MOBTOAOB  IjlBX— LOAM  TO  PhBVBNT 

Insolvency— Pkioiutiks  —  Receivek'8  Cektifi- 

CATES — CUEDITOHS'  RiORTS  UKDBB — DbCBEE — AT- 
TACHMENT IN  Violation  of. 

1.  One  who  lends  money^  on  security,  to  an 
embarrassed  corporation,  on  its  subsequently  be- 
coming insolvent  bus  no  lien  on  its  mortgaged 
property  in  preference  to  bondholders  under  a 
valid  mortgage  thereof  existing  when  the  loan 
was  made,  no  matter  for  what  purpose  the  loan 
was  made,  or  how  it  was  applied,  if  the  bond- 
holders were  not  parties  to  the  loan. 

2.  Where  the  court,  to  enable  the  receiver 
of  an  insolvent  coriwration  to  continue  the  busi- 
ness, directs  him  to  issue  to  creditors  receiver's 
certificates,  which  should  have  priority  of  lien 
on  the  property  over  an  existing  mortgage,  a 
creditor  cannot  claim  priority  of  lien  under  the 
decree,  if,  through  his  neglect,  he  received  no  cer- 
tificate. 

3.  Where  a  decree  vests  the  receiver  of  an 
insolvent  domestic  corporation  with  title  to  ail 
its  property,  wherever  found,  and  enjoins  all  per- 
sons from  interfering  with  him  in  the  discharge 
of  his  duties,  a  creditor  who  is  a  citizen  of  the 
state,  and  has  notice  of  the  decree,  can  acquire 
no  lien  by  attachment  of  property  situate  in  a 
foreign  state. 

Appeal  from  supreme  court,  general  term, 
First  department 

Action  by  the  Farmers'  Loan  &  Trust  Com- 
pany, trustee,  against  the  Bankers'  &  Mer- 
chants' Telegraph  Company  and  others,  to 
foreclose  a  mortgage.  The  Third  National 
Bank  of  the  City  of  New  York  presented  its 
petition  for  participation  In  the  proceeds  of 
the  sale,  and  from  an  a£9lnnance  by  the  gen- 
eral term  (31  N.  Y.  Supp.  1096)  of  an  order 
denying  Its  petition  the  bank  appeals.  Af- 
firmed. 

The  Third  National  Bank  of  the  City  of 
New  York,  In  May,  1884,  upon  the  applica- 
tion of  the  officers  of  the  Bankers'  &  Mer- 
chants' Telegraph  Company,— a  New  York 
corporation  owning  and  operating  lines  of 
telegraph  In  New  York,  Massachusetts, 
Rhode  Island,  and  other  states,— loaned  to 
the  company  $50,(X)0,  upon  the  statement 
that  that  amount  was  needed  to  meet  cur- 
rent supply  bills  and  contract  obligations; 
taking  as  collateral  security  $300,000  of  the 
bonds  of  the  company,  secured  by  a  trust 
mortgage  for  110,000,000,  dated  November 
24,  1883,  on  all  Its  property  and  lines,  exe- 
cuted to  the  Farmers'  Loan  &  Trust  Com- 
pany, as  trustee.  The  telegraph  company 
was  financially  embarrassed  at  the  time,  but 
the  officers  represented  to  the  bank  that  the 
amount  of  the  proposed  loan  would  relieve 
the  company,  and  enable  It  to  go  on  with  Its 
business.  The  company  paid  910,000  of  this 
loan,  and  on  August  4,  1884,  the  bank  re- 
newed the  loan  for  30  days,  taking  the  com- 
pany's note  for  $40,000,  giving  additional 
bonds  to  the  amount  of  $100,000  as  further 
security;  so  that  the  bank  held  bonds  to  the 
amount  of  $400,000,  then  worth  In  the  mar- 
ket 20  cents  on  the  dollar,  as  security  for 


the  note  of  $40,000.  Th«  note  went  to  pro- 
test, and  the  bank  subsequently  sold  the 
bonds,  and  after  applying  the  proceeds  of  the 
sale  there  remained  due  to  the  bank,  Decem- 
ber 2,  1885,  the  sum  of  $23,350.09,  which  has 
never  been  paid.  One  Day,  a  Judgment  cred- 
itor of  the  company,  execution  on  bis  Judg- 
ment having  been  returned  unsatisfied,  com- 
menced In  the  fall  of  1884  an  action  in  the 
supreme  court  of  this  state  against  the  com- 
pany, to  sequestrate  its  property,  and  for 
the  appointment  of  a  receiver;  and  receivers 
were  appointed,  September  24,  1884,  of  all 
Its  property  and  effects,  real  and  personal, 
wheresoever  situate,  with  power  to  operate 
and  manage  Its  lines  of  telegraph,  and  by 
the  order  appointing  the  receivers  all  persons 
were  enjoined  from  Interfering  In  any  man- 
ner with  the  receivers  In  the  discbarge  of 
their  duties.  In  October  and  December,  1884^ 
the  Fecelvers  In  the  Day  suit  were  authorized 
by  the  court  to  issue  receivers'  certificates 
for  money  to  l>e  borrowed  to  carry  on  the 
business  and  to  pay  certain  claims,  which 
certificates,  It  was  declared,  would  consti- 
tute a  first  lien  on  the  property  of  the  com- 
pany. Under  this  authority,  receivers'  cer- 
tificates were  issued,  aggregating  $195,000. 
After  the  commencement  of  the  Day  suit, 
an  action  was  commenced  by  one  De  Haven, 
a  bondholder,  against  the  company,  the  re- 
ceivers in  the  Day  suit,  and  the  trustee  of 
the  mortgage,  for  the  dissolution  of  the  com- 
pany and  the  appointment  of  a  receiver;  and 
January  6,  1885,  Judgment  was  entered  in 
the  action,  appointing  the  same  persons  who 
bad  been  appointed  receivers  in  the  Day  suit 
receivers  In  the  De  Haven  suit,  and  the  en- 
try of  the  Judgment  In  the  De  Haven  suit 
substantially  superseded  the  prior  proceed- 
ings in  the  Day  suit  The  Judgment  in  the' 
De  Haven  suit  made  very  broad  provision  for 
the  Issue  of  receivers'  certificates  to  take 
priority  of  the  mortgage,  and,  under  its  pro- 
visions and  the  prior  order  referred  to,  re- 
ceivers' certificates  were  Issued  amounting 
in  the  aggregate  to  $602,802.06.  The  Judg- 
ment in  the  De  Haven  suit  contained  a  pro- 
vision enjoining  interference  by  any  person 
with  the  receivers  In  the  discharge  of  their 
duties,  similar  to  the  provision  In  the  order 
In  the  Day  suit 

On  the  23d  of  April,  1885,  the  Farmers' 
Loan  &  Trust  (Company,  the  trustee  under 
the  mortgage,  commenced  an  action  for  the 
foreclosure  of  the  mortgage;  and  May  1, 
1885,  receivers  were  appointed  therein,  as  suc- 
cessors to  the  receivers  appointed  In  the  Day 
and  De  Haven  suits.  June  5,  1885,  Judgment 
of  foreclosure  was  entered  In  the  action, 
which,  among  other  things,  authorized  the 
purchasers  on  the  sale  under  the  Judgment  to 
receive  on  the  bid  receivers'  certificates 
theretofore  Issued  in  the  Day  and  De  Haven 
suits,  and  to  pay  over  any  surplus  to  the 
bondholders.  The  sale  under  the  foreclosure 
took  place  August  10,  1885,  and  the  property 
was  bid  In  by  or  for  a  corporation  known  as 
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the  United  Lines  Telegraph  Company,  for 
the  Bum  of  $500,000;  and  by  an  order  of  dis- 
tribution made  July  2,  18SH,  it  appears  that 
the  entire  proceeds  of  the  sale,  above  costs 
and  expenses,  were  applied  on  receivers'  cer- 
-tiflcates,  and  were  sufficient  to  pay  thereon 
only  CO  per  cent,  of  their  amount.  The 
Third  National  Bank  of  the  City  of  New  York 
never,  so  far  as  appeai-a,  applied  for  or  re- 
ceived from  the  receivers  any  certificates. 
On  the  5th  of  May,  1S85,  long  after  tlie  ap- 
pointment of  the  receivers  in  the  Day  and 
De  Haven  suits,  and  the  appointment  of  re- 
ceivers in  the  foreclosure  suit,  aud  about  six 
weeks  after  it  had  been  served  with  a  copy 
of  the  order  in  the  De  Haven  siilt  appointing 
receivers,  and  enjoining  interference  with 
the  receivers  so  appointed,  the  bank  insti- 
tuted attachment  suits  in  the  states  of  Mass- 
achusetts and  Rhode  Island  against  the 
Bankers'  &  Merchants'  Telegraph  Company, 
npoD  their  debt,  and  caused  the  attachments 
to  be  levied  upon  the  poles  and  lines  aud  oth- 
er property  of  tlie  company  in  those  states,  re- 
spectively. It  is  undisputed  that  the  re- 
ceivers, at  the  time  of  these  attachments, 
were  in  possession  of  the  property  of  the  com- 
pany in  these  states,  and  were  operating  the 
lines  of  telegraph  therein,  and  had  been  in 
Buch  possession  since  their  appointment,  and 
this  was  known  to  the  bank  when  the  at- 
tachments were  Issued.  On  the  11th  of 
June,  1886,  on  the  matter  being  brought  to 
the  attention  of  the  court  in  this  state,  the 
bank  was  enjoined  from  the  further  prosecu- 
tion of  the  attachment  suits  commenced  in 
Massachusetts  and  Rhode  Island.  On  July 
81,  1SS5  (the  same  day  on  which  the  judg- 
ment of  foreclosure  was  entered),  the  bank 
entered  into  a  stipulation,  entitled  in  the  fore- 
'closure  action,  that  "in  case  the  petitioner 
[the  bank]  shall  establish,  on  a  reference  to 
be  ordered  herein,  that  it  is  entitled  to  share 
In  the  proceeds  of  the  sale  in  preference  to 
the  bondholders,  then  the  petitioner' shall  be 
paid  the  amount  that  It  may  be  adjudged  as 
entitled  to  receive  out  of  the  proceeds." 
March  19,  1886,  the  court,  on  motion  in  the 
foreclosure  action  and  the  actions  of  Day  and 
De  Haven,  directed  the  bank  to  cancel  and 
annul  of  record  its  attachments  obtained  in 
Massachusetts  and  Rhode  Island,  so  that  the 
property  of  the  telegraph  company  could  be 
sold  on  the  foreclosure  judgment  free  of  all 
incumbrances  created  thereby,  and  that  the 
liens,  if  any,  thereunder,  be  transferred  to 
the  proceeds;  but  in  the  order  it  was  direct- 
ed that  the  order  was  not  to  be  taken  "as 
an  adjudication  that  any  such  Men  actually 
existed,  or  that  the  bank  is  entitled  to  share 
in  preference  to  such  bondholders."  Other 
facts  are  stated  In  the  opinion. 

Everett  P.  Wheeler,  for  appellant  William 
W.  Cook,  for  respondents. 

ANDREWS,  0.  J.  (after  stating  the  facts), 
it  Is  claimed  in  ttehalf  of  the  Third  National 
Bank  that  the  money  loaned  to  th6  Bankers' 


&  Merchants'  Telegraph  Company  created  a 
debt  which,  In  equity,  was  entitled  to  rank  as 
a  charge  on  the  proceeds  of  the  foreclosure 
sale  prior  to  the  claim  of  the  bondholdei's.  It 
is  undisputed  that  the  mortgage  to  secure  the 
bonds  was  executed  November  23,  1883,  and 
that  the  loan  by  the  bank  was  not  made  un- 
til the  following  May.  By  the  general  rule, 
the  bondholders  who  relied  upon  the  mort- 
gage as  security  for  their  debts,  which  was  a 
specific  charge  upon  the  property  of  the  Bank- 
ers' &  Merchants'  Telegraph  Company,  are 
entitled  to  preference  in  the  distribution  of 
the  proceeds.  The  claims  of  general  creditors 
of  a  mortgagor  are,  in  general,  postponed  to 
the  mortgage,  even  when  their  debts  were 
contracted  prior  to  Its  execution.  The  bank 
seeks  to  raise  an  equity  to  preference  in  the 
case,  although  its  debt  was  subsequent  to  the 
mortgage,  by  invoking  the  doctrine  upon 
which  courts  of  equity  have  acted  in  the  ad- 
ministration of  the  assets  of  insolvent  corpo- 
rations,—that  expenses  incurred  by  receivers 
In  the  management  and  preservation  of  the 
property  which  is  the  subject  of  the  receiver- 
ship may,  by  order  of  the  court,  be  made  a 
primary  charge,  and  displace  the  priority  of 
lien  which,  in  ordinary  cases,  attaches  to  a 
mortgage  security  existing  at  the  time  of  the 
insolvency.  The  courts  have  assumed  to  go 
still  further,  and  to  adjudge  priority  of  pay- 
ment of  debts  contracted  by  a  failing  corpora- 
tibn  within  a  few  months  prior  to  Its  adjudg- 
ed insolvency,  for  labor,  supplies,  and  neces- 
sary current  expenses  Incurred  in  the  strug- 
gle to  keep  Itself  alive.  There  is  a  sound  eq- 
uity which  supports  the  doctrine  that,  when 
the  nature  of  the  property  is  such  that  the 
business  to  which  it  has  been  devoted  cannot 
be  discontinued  without  great  probable  loss, 
the  court  may  authorize  it  to  be  continued  by 
its  officer  and  receiver  pending  the  closing  up 
of  the  affairs  of  the  insolvent  corporation. 
Expenses  incurred  by  a  receiver  under  such 
circumstances  may  be  justly  said  to  be  ex- 
penses of  preservation  for  the  benefit  of  bond- 
holders or  other  peraons  entitled  to  share  in 
the  final  distribution,  which  ought  to  be  first 
paid.  But  it  is  obvious  that,  with  the  best  in- 
tentions, attempts  by  the  court  to  carry  on 
the  business  of  a  railroad  or  of  a  telegraph 
company  through  Its  receiver  are  hazardous, 
and  we  think  courts  may  well  pause  before 
extending  the  application  of  the  principle  to 
which  we  have  adverted. 

The  petitioner  in  this  case  Is  a  banking  in- 
stitution, and  it  loaned  its  money  upon  what 
at  the  time  was  ample  security,  and,  as  is  to 
be  inferred,  in  tiie  ordinary  course  of  banking 
business.  It  had  record  notice  of  the  mort- 
gage, by  the  records  In  this  state.  Its  securi- 
ty, as  it  has  turned  out,  was  inadequate,  but 
by  the  payment  made  on  the  loan,  and  sale  of 
the  bonds  taken  as  security,  it  has  realized  on 
its  debt  nearly  as  large  a  percentage  as  any  of 
the  unsecured  creditors  of  the  company  whose 
debts  were  outstanding  at  the  time  of  the  ap- 
pointment of  the  receivers,  who  received  re- 
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ceivers'  certificates.  The  latter  received  only 
69  per  cent,  ot  their  claims.  The  bondholders 
and  general  creditors  received  nothing.  The 
bank  neither  applied  for  nor  received  receiv- 
ers' certificates.  But  the  claim  is  that  when 
it  made  the  loan  the  Bankers'  &  Merchants' 
Telegraph  Company  was  In  pressing  need  of 
money  to  meet  its  current  expenses,  and  that 
it  was  used  by  the  company  in  paying  debts 
of  a  character  for  which  receivers'  certificates 
were  authorized  to  be  issued  by  the  judgment 
in  the  De  Haven  suit  of  January  6,  1885.  It 
is  also  suggested  that  It  was  deceived  by  the 
assurances  of  the  officers  of  the  company 
when  the  loan  was  made.  There  is  no  foun- 
dation for  the  cliarge  of  fraud,  and,  moreover, 
It  any  fraud  was  committed  by  the  compai^ 
in  securing  the  loan,  the  bondholders  received 
no  benefit,  and  their  rights  are  not  affected. 
The  bank  is  not  in  the  position  of  a  certificate 
holder,  and  only  the  holders  of  receivers'  cer- 
tificates were,  under  the  Judgment  in  the  De 
Haven  suit,  entitled  to  a  preference  over  the 
bondholders.  The  right  of  a  creditor  of  an  in- 
solvent cM^ration  in  the  hands  of  a  receiver 
to  have  a  preference  over  bondholders  under 
a  first  mortgage  is  strictiSBlml  juris. 

Assuming  that  tlte  bask  is  entitled  to  be 
subrogated  to  the  claims  of  the  persons  paid 
out  of  the  loan,  such  claims  are  not  entitled  to 
preference  out  of  the  proceeds  over  the  claims 
of  the  bondholders,  because  they  were  not 
represented  by  receivers'  certificates,  and  It 
was  only  claims  so  r^reaented  which,  under 
tbe  judgment  in  the  De  Haven  suit,  were  en- 
titled to  preference.  The  bank  has  no  eqnity 
to  call  upon  those  who  held  receivers'  certifi- 
cates, and  were  paid  a  part  of  their  claims, 
to  contribute  to  make  the  bank  equal  with 
them.  They  secured  the  proper  evidence  of 
their  right  to  participate  in  the  distribution, 
and  the  bank  neglected  to  do  so.  The  bank  is 
entitled  to  no  dispensation  to  give  it  a  stand- 
ing which  it  has  not  acquired.  But  we  think 
tbe  claim  of  the  bank  may  properly  be  denied 
an  tbe  broad  ground  that  a  party  loaning 
money  to  an  embarrassed  corporation,  subse- 
quently adjudged  to  be  insolvent,  and  taking 
security  therefor,  Is  not  in  a  position  which 
entitles  him,  in  eqnity,  to-  be  adjudged  to 
have  a  Hen  on  mortgaged  property  of  the 
corporation,,  or  its  proceeds.  In  preference  to 
bondholders  under  a  mortgage  existing  when 
tbe  loan  was  made,  and  that  it  is  immaterial 
for  what  purpose  the  loan  was  made,  or  how 
the  money  received  thereon  was  applied,  pro- 
vided the  bondholders 'were  not  parties  to  the 
transaction.  The  recent  cases,  we  think,  sup- 
port this  view.  Penn  v.  Calhoun,  121  U.  S. 
251,  7  Sup.  Ct  906;  Morgan's  L.  &  T.  B.  & 
S.  S.  Co.  V.  Texas  Cent  By.  Co.,  137  C.  S.  171, 
11  Sup.  Ct  61;  Cole  v.  Cunningham,  133  U. 
a.  107, 10  Sup.  Ct  209;  In  re  Begent's  Canal 
Ironworks  Co,  3  Ch.  Div.  411. 


The  bank  presents  another  and  different 
claim  upon  which  it  bases  Its  right  to  priority 
of  payment  out  of  the  fund.  It  asserts  that 
it  acquired  a  legal  -lien  on  the  property  and 
lines  of  tbe  Bankers'  &  Merchants'  Telegraph 
Company  in  the  states  of  Massachusetts  and 
Bhode  Island  by  the  levy  of  its  attachments 
in  those  states  May  5,  1885;  and  It  claims 
that  these  attachments  were  prior  to  the 
mortgage  to  the  Farmers'  Loan  &  Trust  Com- 
pany, by  reason  of  the  fact  that  It  was  not  re- 
corded in  either  of  those  states  at  the  time  of 
the  levy  of  the  attachments.  The  further 
claim  is  made  that,  under  the  statutes  and  de- 
cisions in  Massachusetts  and  Rhode  Island, 
attachments  levied  before  the  record  of  a 
mortgage  acquire  priority.  We  are  of  opinion 
that  the  bank  can  take  nothing  by  Its  attach- 
ments. When  they  were  issued,  the  property 
levied  upon  was  in  tbe  possession  of  the  re- 
ceivers in  the  De  Haven  suit,  who  were  then 
engaged  in  operating  the  entire  lines  of  the 
company,  including  the  Ihies  in  Massachu- 
setts and  Rhode  Island,  and  this  was  Icnown 
to  the  bank  when  it  caused  Its  attachments  to 
be  Issued.  The  issuing  of  the  attachments 
was  a  contempt  .of  the  process  of  the  court 
The  judgment  in  the  De  Haven  suit,  entered 
January  6,  1885,  by  its  terms,  Tested  the 
whole  property  of  the  company,  wheresoever 
situate,  in  the  receivers  appointed  thereby, 
and  enjoined  all  persons  from  interfering  with 
them  in  the  discharge  of  their  duties.  It 
moreover  provided  for  the  Issuing  of  receiv- 
ers' certificates  as  a  first  lien  on  all  the  prop- 
erty of  the  company.  The  bank,  when  It 
caused  the  attachments  to  be  levied,  had  full 
notice  of  the  judgment,  having  six  weebs 
prior  to  that  time  been  served  with  a  copy. 
The  bank  was  a  citizen  of  this  state,  and 
amenable  to  tbe  jurisdiction  of  Its  courts. 
The  act  of  the  bank  was  a  clear  violation  of 
the  injunction,  and  tended,  moreover,  to 
thwart  the  scheme  formulated  In  the  judg- 
ment In  respect  to  receivers'  certificates.  We 
are  of  opinion  that  tbe  bank  cannot  be  heard, 
in  a  court  of  equity  engaged  in  the  adminis- 
tratlou  of  the  proceeds  of  the  mortgaged  prop- 
erty, to  assert  an  alleged  lien  having  its  ori!!:ln 
in  a  violation  of  the  injunction  and  judgment 
of  the  court.  It  is  not  material  to  consider 
whether,  under  tbe  laws  of  MaEsachusetts 
and  Bhode  Island,  the  attachments  created  a 
lien  prior  to  the  mortgage.  The  bank  was 
bound  to  submit  to  the  Injunction,  and  an  at- 
tachment wliich  might  ripen  into  a  judgment 
upon  which  the  sale  of  the  property  levied 
upon  could  be  made  was  an  Interference  with 
the  receivership,  contrary  to  the  spirit  and  in- 
tent of  the  judgment  of  January  8,  1885.  Up- 
on tbe  whole  case,  we  think  the  bank  failed 
to  show  any  right  to  relief,  and  the  orders  ap- 
pealed from  Bhonld  be  aflSrmed.  All  concur. 
Orders  affirmed. 
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BNGBLHABDT  t.  FIFTH  WARD  PER- 
MANENT DIME  SAVING  & 
LOAN  ASS'N. 

(Ck>art  of  Appeals  of  New  York.    Jam  28, 
1896.) 

Batims  and  Loan  Association— Kiohts  of  With- 

DBAWINO   MeHBBKS — BT-LaWS. 

1.  Members  of  a  saTine  and  loan  association 
organized  under  Laws  ISSl,  c.  122,  which  has 
no  paid-np  capital,  and  no  income,  except  from 
weekly  jiues  of  members,  and  premiums  on 
loans,  and  whose  articles  entitle  each  member  to 
a  loan,  to  the  amount  of  his  shares,  out  of  any 
money  in  the  treasury,  and  nonborrowing  mem- 
bers to  withdraw  from  the  association  on  a 
week's  notice,  cannot,  on  withdrawing,  sue  the 
association  for  the  amount  they  have  paid  into 
A,  there  not  being  funds  in  the  treasury  out  of 
which  their  claims  can  be  paid  (at  least,  where 
there  is  no  fraud,  and  the  association  is  solvent 
and  doing  business);  the  only  provision  for  such 
withdrawing  members  being  that  the  dues  paid 
by  them  wul  be  refunded  when  the  necessary 
funds  are  collected.  Members  who  wish  to  with- 
draw have  preference  to  those  wishing  to  pro- 
cure loans."     25  N.  T.  Supp.  835,  reversed. 

2.  A  saving  and  loan  association  organized 
ander  Laws  1851,  c.  122,  which  gives  it  the  pow- 
ers of  corporations  under  Uev.  St.  pt  1,  c.  18, 
tit  3,  among  which  is  the  power  to  "make  by- 
laws not  Inconsistent  with  any  existing  law 
for  the  management  of  its  property  and  the  reg- 
ulation of  its  affairs,"  and  which  confers  on  as- 
sociations formed  under  it  the  power  to  make 
"such  provisions  as  shall  be  necessary  for  the 
convenient  and  effective  transaction  of  the  busi- 
ness thereof,"  and  whose  original  by-laws  au- 
thorized the  making  at  "any  time"  of  by-laws 
not  interfering  with  the  "articles  of  association," 
which  should  be  equally  binding  on  all  stock- 
holders, may  pass  a  by-law,  binding  on  persons 
theretofore  i)ecoming  members,  that  withdraw- 
ing members  shall  be  paid  in  the  order  of  the 

{presentation  of  their  claims;  the  only  provision 
n  its  articles  as  to  withdrawals  being  that  mem- 
bers may  withdraw  on  a  week's  notice,  and  that 
dues  paid  by  withdrawing  members  shall  be  re- 
funded "when  the  necessary  funds  are  collect- 
ed."   25  N.  Y.  Supp.  835,  revenged. 

Appeal  from  superior  court  of  BuCTalo,  gen- 
eral term. 

Action  by  William  Engelhardt  against  the 
Fifth  Ward  Permanent  Dime  Saying  &  Loan 
Association.  From  a  Judgment  of  the  supe- 
rior court  (25  N.  T.  Supp.  835)  reyersing  a 
judgment  of  the  municipal  court  for  defend- 
ant, defendant  appeala    Reversed. 

Henry  W.  Brendel,  for  appellant.  Benja- 
min F.  Folsom,  for  respondent 

ANDREWS,  0.  J.  The  defendant  Is  a  sav- 
ing and  loan  association  organized  February 
25,  1890.  under  the  act  (chapter  122  of  the 
Laws  of  1851)  entitled  "An  act  for  the  in- 
corporation of  building,  mutual  loan  and  ac- 
cumulating fund  associations,"  and  acts 
amending  the  same.  Its  general  purpose  was 
to  encourage  small  savings,  and,  to  accom- 
plish this  purpose,  it  was  proyided  in  the 
articles  of  association  that  the  membersUp 
should  consist  of  persons  who  should  sub- 
scribe for  one  or  more  shares  of  ^100  each,  to 
be  paid,  for  in  weekly  payments  of  10  cents 
on  each  share;  and  each  member  was  enti- 
tled to  a  loan,  to  the  amount  of  the  share  or 


shares  held  by  him,  out  of  any  money  in  the 
treasury  of  the  association,  secured  by  mort- 
gage; and,  in  case  of  a  loan,  an  additional 
weekly  payment  of  10  cents  a  share,  called 
"interest,"  was  to  be  paid  by  the  memlier  se-  . 
curing  the  loan,  to  continue  until  the  pay- 
ments on  the  shares  and  of  interest  should 
cancel  the  loan.  The  association  had  no  paid- 
up  capital,  and  its  only  resource  for  paying 
the  expenses  of  management  and  for  making 
loans  was  the  small  weekly  payments  ex- 
pected to  be  made  by  members,  and  premi- 
ums on  loans.  A  member  not  taking  a  loan, 
when  his  share  or  shares  were  fully  paid  up 
by  the  aggregate  of  the  weekly  payments, 
was  entitled  to  surrender  his  stock,  and  re- 
ceive from  the  association  the  amount  there- 
of. But  the  articles  of  association  accorded 
to  nonborrowing  members  the  further  right 
to  withdraw  from  the  association  at  any 
time,  on  one  week's  notice,  and  in  case  of 
withdrawal  It  was  proyided  as  follows: 
"The  dues  actually  paid  in,  together  with 
such  accrued  profits  as  the  directors  may 
deem  prudent  for  the  interest  of  the  associa- 
tion, will  be  refunded  to  them  when  the  nec- 
essary funds  are  collected.  Members  who 
wish  to  withdraw  have  preference  to  those 
wishing  to  procure  loans."  The  plalntifr  wss 
a  member  of  the  association,  and  a  subscrib- 
er for  20  shares  of  its  stock,  and  up  to  the 
4th  day  of  October,  1892,  had  paid  weekly 
payments  thereon  amounting  in  all  to  $189. 
On  that  day  he  filed  his  application  to  with- 
draw the  amount  paid  in  by  him.  Prior  to 
that  day  78  members  had  also  filed  their  ap- 
pUcatious  to  withdraw  the  amounts  several- 
ly paid  in  by  them.  The  applications  were 
entered  in  a  book  of  the  association  proyided 
for  that  purpose,  in  the  order  of  presentac 
tion.  The  prior  applications  aggregated  $8,- 
600.  The  association  proceeded  to  pay  them 
out  of  collections  made,  in  the  order  of  pres- 
entation, and,  up  to  the  time  of  the  com- 
mencement of  this  action,  had  paid  the  sum 
of  $6,671.74,  exhausting  by  such  payments  all 
the  money  then  in  its  treasuiy.  It  liad  out- 
standing loans  to  the  amount  of  $21,867.  The 
amount  owing  the  plaintiff  not  having  been 
paid,  this  action  was  brought  to  recover  the 
sum  of  $189,  it  being  an  ordinary  action  aa 
upon  a  debt  presently  due  and  payable. 

It  seems  to  be  very  plain  that  the  clause  In 
the  articles  of  association,  that  the  dues  paid 
by  withdrawing  members  "will  be  refunded 
to  them  when  the  necessary  funds  are  collect- 
ed," operated  aa  a  qualification  of  the  liabil- 
ity of  the  association  to  withdrawing  mem- 
bers. It  was  essential  to  the  practical  work- 
ing of  the  scheme  and  pnrx)OBe  of  the  organ- 
ization. The  association,  If  the  plan  was 
followed,  could  have  no  assets  of  any  consid- 
erable amount  available  for  immediate  repay- 
ment of  dues  paid  in  by  withdrawing  mem- 
bers. It  was  not  a  moneyed  corporation,  in 
any  proper  sense,  and  would  not,  in  the  ordi- 
nary course  of  its  business,  have  assets  read- 
ily convertible  Into  money.    Its  assets  would 
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be  represented  In  the  main  by  loans  to  mem- 
bers on  mortgages  payable  in  small  weekly 
payments.  If  no  restriction  existed  prevent- 
ing withdrawing  members  from  Immediately 
maintaining  actions  to  recover  their  dues  asd 
enforcing  Judgments  obtained,  it  is  evident 
that  this  and  similar  associations  would  have 
a  precarious  existence.  They  would  be  in 
peril  at  almost  any  moment  to  Iiave  their  op- 
erations arrested,  and  to  be  thrown  into  a  re- 
ceivership, by  the  conjoint  action  of  a  few 
withdrawing  members.  The  beneficial  pur- 
pose of  the  statute  for  the  encouragement  of 
smail  savings  would  be  frustrated,  and  the 
assets  of  the  association  subjected  to  costs 
and  expenses  which  would  seriously  impair 
the  general  fund  contributed  by  the  mem- 
bers. The  articles  of  association,  which 
showed  the  scheme  of  the  organization,  and 
defined  the  obligation  of  the  association  and 
the  rights  of  members,  are  binding  upon  each 
member  thereof.  They  establish  the  relation 
between  the  association  and  the  stockholders, 
and  constitute  a-  contract  between  them. 
The  association  only  bound  itself  to  return 
the  dues  owing  to  a  withdrawing  memb^ 
"when  the  necessary  funds  are  collected." 
Ttie  plaintiff  knew  the  probable  resources  of 
the  association  when  he  became  a  member, 
and,  by  subscribing  the  articles,  consented 
that  the  payment  by  members  should  be  in- 
vested in  mortgages  payable  in  small  weekly 
payments.  He  does  not  stand  in  the  posi- 
tion of  a  general  outside  creditor.  He  paid 
bis  dues,  and  although,  by  withdrawing,  he 
lias  ceased  to  be  a  member  of  the  association, 
his  right  to  receive  them  back  is  measured  by 
the  contract  between  him  and  the  association. 
There  can  be  no  doubt,  we  think,  that  the 
condition  tliat  the  association  should  refund 
"when  the  necessary  funds  are  collected" 
was  a  material  and  substantive  part  of  the 
obligation  assumed  by  the  association,  and 
that  it  constitutes  a  good  answer  to  the  suit 
of  a  withdrawing  member  that  neither  at  the 
time  that  he  withdrew,  nor  subsequently,  be- 
fore the  action  was  brought,  were  there  in 
the  treasury  of  the  association  any  funds  col- 
lected, out  of  which  the  claim  could  be  paid. 
We,  of  course,  eliminate  any  element  of  bad 
faith,  for  this  is  not  claimed.  Nor  is  it  the 
case  of  an  association  which  has  discon- 
tinued its  business,  or  become  insolvent.  We 
need  not  consider  what  effect  these  or  other 
facts  might  have  upon  the  legal  remedies  of 
a  withdrawing  stockholder. 

There  is  another  question  raised,  respect- 
ing the  right  of  the  association  to  establish 
a  by-law  that  withdrawing  members  should 
be  paid  in  the  order  in  which  their  applica- 
tions were  filed  with  the  association.  Such 
a  by-law  was  enacted  in  the  fall  of  1891, 
after  the  plaintiff  tiad  purchased  his  stock, 
but,  so  far  as  appears,  before  any  member 
bad  withdrawn,  or  any  withdrawals  were  in 
contemplation.  It  is  claimed  in  behalf  of 
the  plaintiff  that  his  rights  could  not  be  prej- 
udiced by  the  enactment  of  sucb  a  rale  of 


preference  after  be  had  become  a  member. 
It  appears  that  when  the  plaintiff  withdrew 
there  was  money  in  the  treasury  which  was 
subsequently  applied  to  the  payment  of  dues 
to  members  whose  withdrawals  were  filed  at 
an  earlier  date  than  the  withdrawal  of  the 
plaintiff.  The  power  to  make  reasonable  by- 
laws consistent  with  its  charter  inheres  in 
every  corporation.  Associations  formed  un- 
der the  act  of  1851  are  declared  therein  to 
possess  certain  powers  given  to  corporations 
by  the  Revised  Statutes,  in  title  3,  c  18,  pt. 
1,  among  which  is  the  power  to  "make  by- 
laws not  inconsistent  with  any  existing  law 
for  the  management  of  its  property  and  tbe 
regulation  of  its  affairs";  and,  by  tbe  ex- 
press terms  of  the  act  itself,  power  is  con> 
ferred  on  associations  formed  under  it  to 
make  "such  provisions  as  shall  be  necessary 
for  the  convenient  and  effective  transaction 
of  the  business  thereof."  Tbe  member  of  an 
association  accepts  membership  with  notice 
of  the  powers  thus  conferred.  He  is  subject 
not  only  to  regulations  existing  when  he  b&- 
comes  a  member,  but  to  sucb  as  may  be  en- 
acted from  time  to  time  by  tbe  association, 
within  the  scope  of  the  power  given  by  tbe 
statute.  It  may  be  admitted  that  the  asso- 
ciation could  not,  under  this  power,  destroy 
the  contract  between  it  and  the  member. 
But  the  contract  made  was  in  law  subject 
to  the  power  of  the  association  to  enact  at 
any  time  reasonable  by-laws.  It  would  not 
be  reasonable  to  extend  this  power  so  as 
to  authorize  the  association,  by  a  subsequent 
by-law,  to  change  the  essential  character  of 
an  antecedent  agreement  between  a  member 
and  the  association;  as,  for  example,  that  a 
withdrawing  member  should  not  be  repaid 
his  dues.  But  a  by-law  more  or  less  affect- 
ing tbe  remedy  pf  tbe  shareholder  may  be 
passed,  and  existing  members  will  be  bound, 
80  far,  at  least,  as  they  consented  to  the  ex- 
ercise of  such  a  power  when  they  became 
members.  The  recent  English  cases  of  Wil- 
son V.  Society,  22  Q.  B.  Div.  381,  note;  Ros- 
enberg V.  Society,  Id.  373;  and  Bradbury  v. 
Wild  [1^3]  1  Ch.  377,— are  quite  full  upon 
this  point  We  think  tbe  by-law  enacted  in 
the  present  case,  that  withdrawing  members 
should  be  paid  In  tbe  order  of  the  presenta- 
tion of  their  application,  was  a  reasonably 
regulation,  and  bound  the  plaintiff,  although 
enacted  after  he  became  a  member.  There 
is  nothing  in  the  articles  of  association  for- 
bidding, directly  or  by  implication,  the  enact- 
ment of  such  a  by-law.  It  gave  no  prefei^ 
ence  to  any  named  stockholder  over  others. 
The  plaintiff  was  at  liberty  at  any  time  to 
withdraw,  and  make  his  application  for  re- 
payment, but  he  saw  fit  to  defer  doing  so 
until  after  many  others  bad  preceded  him. 
The  association,  by  enacting  the  rule,  did  not 
deny  the  plaintiff's  right  to  be  paid  out  of 
collections,  but,  for  convenience,  enacted  a 
rule  that  those  who  first  applied  should  be 
first  paid;  and  this,  we  think,  it  was  com- 
petent for  tbe  association  to  do,  and '  that 
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when  enacted  the  rule  w&a  binding  Tix>on  &U 
members  alike..  The  by-laws  originally  en- 
acted empowered  the  board  of  directors  to 
make  "at  any  time"  by-laws  whicb  do  not 
Interfere  with  the  "articles  of  association," 
and  fui-ther  declared  that,  when  enacted, 
"they  are  equally  binding  upon  all  stock- 
holders, as  by  them  subscribed."  The  by- 
law in  question  was  not  an  interference  with 
the  articles  of  association.  The  authorities 
upon  the  question  herein  considered  are  not 
altogether  harmonious.  The  Case  of  United 
States  Bldg.  &  Loan  Ass'n.,  85  Pa.  St.  394, 
may  be  said  to  be  adverse  to  the  view  that 
the  plaintiff  could  not  maintain  an  action  un- 
til there  were  funds  collected  applicable  to 
the  payment  of  his  claim.  On  the  other 
band,  the  cases  of  Brett  v.  Society  [18&1]  1 
Q.  B.  367;  Barnard  v.  Tomson  [1894]  1  CSh. 
874;  Helnbokel  v.  Association,  58  Minn.  340, 
68  N.  W.  1050;  and  Association  v.  Kerr  (Tex. 
Sup.)  13  S.  W.  1020,— tend  to  support  the 
opposite  conclusion,  and  rest,  we  think,  upon 
the  better  reason.  The  Judgment  of  the  gen- 
eral term  should  be  reversed,  and  that  of  the 
municipal  court  of  Buffalo  should  be  af- 
firmed, with  costs.  All  concur.  Judgment 
accordingly. 


(148  N.  T.  308) 


HART  T.  KIP. 


(Court  of  Appeals  of  New  Tork.    Jan.  28, 
1896.) 

LtMiTATiONs— Absence  from  Stats. 
Under  Code  Civ.  Proc.  g  401,  declaring 
that  if,  after  a  cause  of  action  has  accrued 
afcainst  a  person,  he  departs  from  and  resides 
without  the  state,  and  remains  continuously  ab- 
sent tlierefrom  for  one  year  or  more,  the  time  of 
his  absence  is  not  a  part  of  the  time  limited  for 
commencement  of  the  action,  evidence,  merely, 
that  a  person,  having  a  domicile  and  resid«tce 
in  the  state,  went  to  Europe,  and  was  absent 
two  and  a  half  years,  does  not  show  that  he  re- 
sided without  the  state;  it  being  necessary,  for 
this,  that  he  should  at  least  take  up  his  tempo- 
rary abode  at  some  particular  place,  with  the  m- 
tention  of  making  it  his  home  while  so  absent, 
and  actually  reside  there.  26  N.  Y.  Sopp.  522, 
reversed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Peter  Hart  against  Isaac  L.  Kip. 
From  a  judgment  of  the  general  term  026 
N.  Y.  Supp.  522)  ufflrmlng  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Isaac  L.  Miller,  for  appellant  John  B. 
Farrar,  for  respondent 

O'BBIBN,  J.  The  plaintiff  has  recovered 
upon  a  claim  for  services  as  janitor  of  a 
building  belonging  to  the  defendant  It  is 
alleged  that  the  services  commenced  May  1, 
1879,  and  continued  till  March  1,  1890,  when 
they  terminated.  The  services  were  ren- 
dered, as  the  plaintiff  claims,  under  an 
agreement  between  the  parties  whereby  the 
plaintiff  was  to  be  paid  $20  per  month.  This 
action  was  commenced  tm  the  17th  of  Feb- 
niary,  1893,  and  one  of  the  defenses  inter- 


posed Is  the  statute  of  limitations.  There 
was  also  a  general  denial,  and  an  allegation 
of  payment  The  plaintiff,  during '  all  the 
time,  had  apartments  in  the  bnllding  wltL- 
out  rent,  but  the  defendant  denied  that  he 
had  employed  him  as  the  Janitor,  or  that  be 
owed  him  anything  for  services.  From  the 
plaintiff's  own  statement,  he  made  no  de- 
mand of  the  defendant  for  any  compensa- 
tion for  his  services  during  a  period  of  nearly 
14  years,  though  his  pecunliry  circumstan- 
ces were  such  as  would  naturally  stimu- 
late him  to  become  possessed  of  the  fruits 
of  his  labor.  On  the  supposition  that  the 
plaintiff  had  a  valid  claim  against  the  de- 
fendant for  his  monthly  wages,  it  Is  some- 
what dUBcalt  to  nndenrtand  hte  forbearance 
to  even  ask  for  their  payment  But  the  ref- 
eree has  given  credit  to  the  plaintifTs  testi- 
mony, and  the  general  term  has  approved 
his  findings,  and  hence  we  have  no  right 
to  inquire  into  the  merits  of  the  claim.  The 
defendant's  testimony  is  so  general,  and  his 
silence  as  to  the  exact  nature  of  his  defense, 
whether  payment  or  the  absence  of  any  ob- 
ligation to  pay,  so  Inacmtable,  that  the  ref- 
eree had  but  little  to  act  upon  save  the  testi- 
mony of  the  plaintiff,  whicb  we  cannot  say 
that  he  was  bound  to  discredit 

But  we  tlilnk  that  the  learned  court  below 
and  the  referee  failed  to  give  proper  effect 
to  the  defense  of  the  statute  of  limitations. 
As  to  any  claim  that  accrued  to  the  plaintiff 
more  than  six  years  prior  to  the  commence- 
ment of  the  action,— that  is  to  say,  prior  to 
the  17th  of  February,  1887,— the  statute  was, 
prima  facie,  a  bar.  In  order  to  avoid  this. 
In  whole  or  in  part,  the  plaintiff  proved,  and 
the  referee  found,  that  the  defendant  was  in 
Europe  from  May  28,  1890,  to  November  23, 
1882.  It  appears  that  be  went  to  Europe 
frequently  during  the  period  covered  by  the 
plaintiff's  claim,  but  on  this  occasion  he  was 
absent  longer  than  usuaL  During  all  this 
time,  and  for  many  years  before,  the  de- 
fendant had  a  residence  and  place  of  busi- 
ness In  the  city  of  New  York,  and  on  the 
bare  proof  that  the  defendant  on  this  occa- 
sion went  to  Enrope  and  remained  absent 
for  about  two  years  and  a  half,  the  referee 
made  a  finding  that  he  resided  out  of  this 
state.  Neither  the  evidence  nor  the  finding 
discloses  in  what  particular  part  of  the 
world,  outside  this  state,  the  defendant  re- 
sided during  his  absence;  and,  upon  the  as- 
sumption that  he  was  a  mere  traveler,  as  he 
doubtless  was,  it  would  be  Impossible  to  do 
so.  Upon  these  facts  It  was  found,  as  a  con- 
clusion of  law,  that  the  oper/itlon  of  the  stat- 
ute upon  the  plalntlff-s  cause  of  action  was 
suspended  during  plaintiff's  absence,  under 
section  401  of  the  Code,  which  reads  as  fol- 
lows:' "If  after  a  cause  of  action  has  ac- 
crued against  a  person  he  departs  from  and 
resides  without  the  state  and  remains  con- 
tinuously absent  therefrom  for  one  year  or 
more,  •  •  •  the  time  of  his  absence 
*    *   *   is  hot  a  part  of  the  time  limited  for 
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tbe  commencement  of  the  action."  It  wIU 
be  observed  that.  In  order  to  bilng  a  case 
wHiiin  thla  section,  aa  amended  In  1888,  tbe 
defendant  must  depart  from  tbe  state  after 
the  cause  of  action  baa  accrued.  '  He  muak 
also  be  not  only  continuously  absent  from 
the  state  for  more  than  one  year,  but  he 
must  reside  without  the  state.  All  these  ele- 
ments must  concur  In  order  to  suspend  tbe 
operation  of  the  statute.  Tbe  (defendant,  be- 
yond all  doubt,  bad  a  domicile  and  residence 
In  tbe  dty  of  New  Xork,  and  the  only  proof 
of  residence  out  of  tbe  state  that  was  before 
the  referee  was  that  he  departed  for  Europe  on 
a  certain  day  and  returned  upon  another, 
mora  than  two  years  afterwards.  He  was 
certainly  absent,  but  there  was  no  other 
proof  that,  during  such  absence,  he  acquired 
a  residence,  or  resided,  elsewhere.  Tbe  dis- 
tinction between  domicile  and  residence  haa 
no  application  to  the  caae.  It  may  not  have 
been  mocessrry  for  the  plaintiff  to  show  that 
the  defendant  had  changed  his  domicile,  but 
It  was  necessary  to  show  that  he  retrided 
without  tbe  state,  and  that  fact  was  not  e»- 
tablished  by  mere  proof  of  absence.  A  per- 
son wlto  haa  a  residence  and  domicile  In  this 
state,  and  departs,  as  a  traveler,  for  busi- 
ness or  pleasure  in  another  country,  docs 
not,  by  his  absence,  acquire  a  residence  or 
reside  In  that  country.  He  must,  while  so 
absent,  at  least  take  up  his  temporary  abode 
at  some  i>articular  place,  with  the  Intention 
of  making  it  his  home  while  so  absent,  and 
actually  reside  there.  Dupuy  v.  Wurtz,  53 
N.  r.  650;  People  v.  Piatt,  117  N.  Y.  159,  22 
N.  E.  037:  De  UeU  v.  De  Mell.  120  N.  Y. 
485,  24  N.  E.  996. 

Neither  a  residence  nor  domicile  is  acquired 
by  a  mere  visitor  from  this  country  travel- 
ing from  place  to  place  in  Europe,  all  tbe 
time  Intending,  when  tbe  purpose  of  the 
journey  is  satisfied,  to  return  to  bis  home 
here.  So  far  as  tbe  record  shows,  the  de- 
fendant's absence  was  for  no  other  purpose, 
and  was  not  accompanied  by  any  of  the  cir- 
cumstances or  conditions  necessary  to  consid- 
tute  residence  elsewhere.  While  absent,  be 
was  a  mere  sojourner  in  another  country,  or 
In  many  countries,  but  his  residence,  in 
every  legal  sense  of  tbe  term,  was  in  New 
York.  Althongh  he  was  not  actually  within 
the  state  for  more  than  two  years,  the  plain- 
tifl's  right  to  serve  process  upon  him  was 
not  for  a  moment  suspended,  since  sections 
485  and  488  of  the  Code  provide  for  such  a 
caae.  In  order  to  bring  the  case  within  tbe 
statute,  tbe  defendant  must  reside  without 
the  state,  and  we  cannot  perceive  that  th« 
courts  below  have  given  any  effect  what- 
ever to  that  word,  since  the  decision  pro- 
ceeded upon  the  ground  that  absence  was 
sufficient  to  suspend  the  operation  of  the 
statute.  The  residence  of  a  party  Is  pre- 
sumed to  be  where  his  domicile  la,  though 
be  may  be  temporarily  absent,  until  some 
facts  are  shown  to  change  the  presumption, 
or  to  Justify  a  finding  that  he  has  taken  up 


another  residence  elsewhere.  In  this  case, 
no  proof  was  given  from  which  it  could  be 
found  that  the  defendant  resided  at  any 
other  place  than  that  of  bis  domicile,  and, 
hence,  a  material  finding  of  the  referee  is  nxk- 
aupported  by  evidence. 

The  statute,  however,  was  not  Interposed 
as  a  defense  to  the  whole  claim,  but  only  to 
that  part  of  It  In  excess  of  tbe  sum  of  $720, 
and  to  tbat  extent,  only,  can  the  Judgment 
be  said  to  ba  erroneous.  Tbe  judgment 
should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  tbe  event,  nnless  tbe  plaintiff 
stipulate  to  reduce  the  recovery  to  S720, 
with  Interest  from  March  1,  1890;  and.  in 
that  event,  the  Judgment,  as  so  modified, 
should  be  affirmed,  without  costs  to  either 
party.    All  concur.    Judgment  accordingly. 


(148  N.  T.  tS6) 
GILKBKT  V.  TAYLOR. 

(Court  of  Appeals  of  New  York.    Jan.  28w 
1806J 


BiQOaSTS— LI4BII.ITT     OF    ESSISDAKT    IjBaA.TI 

LlKITlTIOIia— IKTSRIST. 

1.  Where  testator  gives  the  Income  of  a 
certain  sum  to  one  person  for  life,  and  at  her 
death  the  principal  to  another,  and  the  rest  of 
his  estate  to  another,  and  the  residuary  legatee 
receives  from  the  executors  all  the  estate,  char- 
ged with  the  legacy,  action  may  be  maintained 
against  him  for  the  legacy. 

2.  That  executors.  In  complying  with  a  -  de- 
cree directing  them  to  turn  over  to  tae  guardians 
of  the  residuary  legatee  the  estate  In  their  hands, 
did  not  retain  a  sum  which,  after  payment  of  in- 
terest thereon  to  one  person  for  fife,  was  to  be 
paid  to  another,  will  be  presumed,  as  against 
the  residuarv  legatee,  the  guardians  having 
thereafter  paid  the  interest  annually  to  the  life 
beneficiary. 

3.  Where  the  income  of  a  certain  sum  is  be- 
queathed to  a  person  for  life,  and  on  her  death 
the  principal  to  another,  the  right  of  action  of 
the  latter  accrues  on  the  death  of  the  former. 
27  N.  T.  Supp.  828,  affirmed. 

4.  A  residuary  legatee,  to  whom  the  whole 
estate  has  been  turned  over  by  the  executors, 
should  not  be  charged  interest  on  a  legacy  till 
demand  for  and  reifusal  to  pay  the  legacy. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Anna  Q.  Qllbert  against  William 
H.  Taylor,  Impleaded.  From  a  Judgment  of 
the  general  term  (27  N.  Y.  Supp.  828)  affirm- 
ing a  judgment  for  plaintiff,  defendant  ap- 
peals.   Modified. 

Thla  action  was  brought  to  recover  of  Wil- 
liam H.  Taylor  and  Edwy  L.  Taylw,  bis  for- 
mer general  guardian,  the  sum  of  $10,000,  the 
amount  of  a  legacy  bequeathed  to  the  plain- 
tiff by  the  will  of  her  brother,  William  H. 
Taylor,  deceased,  the  father  of  the  defend- 
int  William  H.  Taylor,  with  Interest  from 
November  30, 1889.  Tbe  defendant  Edwy  li. 
Taylor  did  not  defend,  and  no  judgment  was 
entered  against  him.  Tbe  last  will  and  tes- 
tament of  William  H.  Taylor,  the  father  of 
the  defendant,  was  admitted  to  probate  on 
or  about  March  6,  1873,  by  the  surrogate 
of  Albany  county.  The  eighth  and  ninth  sub- 
divisions of  the  will  are  as  follows:   "Eightii. 
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I  wlU,  devise,  and  bequeath  to  Mrs.  James 
Dickson,  mj  much  respected  mother-in-law, 
the  Income,  interest  and  profit  of  the  sum  of 
ten  thousand  ($10,000)  dollars,  tot  and  dur- 
ing her  natural  life,  payable  as  my  execu- 
tors may  see  fit,  from  and  after  my  decease, 
and,  at  ber  death,  the  said  sum  of  ten  thou- 
sand ($10,000)  dollars  I  will,  devise,  and  be- 
queath to  my  sister,  Anna  G.  Taylor." 
"Ninth.  All  the  re&t,  residue,  and  remainder 
of  my  estate  I  will,  devise,  and  bequeath  to 
my  dear  son,  William  H.  Taylor,  Jr.;  but  In 
case  he  dies  before  he  arrives  at  the  age  of 
twenty-one  years,  I  then,  In  that  case,  will 
and  devise  the  same  as  follows,  namely: 
One-half  thereof  to  my  sisters,  Anna  G.  Tay- 
lor and  E.  F.  Taylor,  and  the  other  half  there- 
of to  my  nephews  and  nieces."  Anna  G. 
Taylor  Is  now  Anna  G.  Gilbert,  the  plaintiff. 
At  the  time  of  the  testator's  death,  his  in- 
fant son,  William  H.  Taylor,  Jr.,  was  about 
three  years  old.  Mrs.  James  Dickson,  the 
life  beneficiary  under  the  eighth  clause  of  the 
will,  was  made  testamentary  guardian  of  the 
infant,  and  in  April,  1876,  Edwy  L.  Taylor, 
one  of  the  defendants,  was  appointed  general 
guardian,  to  act  in  conjunction  with  Mrs. 
Dickson.  The  guardians  of  the  infant  com- 
pelled the  executors  and  trustees  under  the 
will  to  account,  and  on  the  25th  of  November, 
1876,  a  decree  of  the  supreme  court  was  en- 
tered requiring  the  executors  to  transfer  and 
turn  over  the  estate  in  their  hands  to  the 
guardians.  The  referee  found  that,  under 
this  decree,  the  guardians  received  a  large 
amount  of  property  from  the  executors,  "but 
whether  they  transferred  and  turned  over  all 
of  said  property,  and  fully  complied  in  all 
respects  with  the  said  decree,  did  not  fully 
appear."  Mrs.  Dickson,  the  life  beneficiary 
under  the  eighth  clause  of  the  will,  died  No- 
vember 30,  1889.  William  H.  Taylor,  the  in- 
fant and  residuary  legatee,  attained  his  ma- 
jority May  16,  1890.  Thereafter  William  H. 
"iTaylor  brought  an  action  in  the  supreme 
court  to  compel  his  surviving  guardian, 
Edwy  L.  Taylor,  to  account  and  pay  over  to 
hfm  the  property  In  his  hands  received  from 
the  estate  of  William  H.  Taylor,  deceased, 
and  Judgment  was  entered  to  that  effect. 
The  referee  found  that  the  personal  property 
which  came  into  the  possession  of  William 
H.  Taylor  under  this  Judgment  was  of  the 
value  of  more  than  $100,000.  He  also  found 
that  the  bequestof  $10,000  had  not  been  paid 
plaintiff,  and  that  all  the  property  belonging 
to  the  Estate  of  William  H.  Taylor,  deceased, 
remaining  undisposed  of,  and  which  can  be 
reached  for  the  payment  of  the  bequest,  is 
in  the  possession  of  the  defendant  William 
H.  Taylor. 

Isaac  Lawson,  for  appellant.  Hamilton 
Harris,  for  respondent. 

BABTIiETT,  J.  Rafter  stating  the  facts).  We 
do  not  deem  It  essential  to  discuss  at  length 
Ih^  <!ompliea:ted  questions  of  fact  and  figures 


presented  by  the  learned  counsel  for  the  de- 
fendant and  appellant,  growing  out  of  the 
various  accountings,  and  the  manner  In 
which  the  executors,  trustees,  and  guardians 
have  discharged  their  responsible  duties  in 
the  management  of  a  large  estate,  which 
was  greatly  reduced  in  amount  when  It 
reached  the  hands  of  the  residuary  legatee, 
as  the  question  of  devastavit  is  not  presented 
In  the  view  we  take  of  this  case.  It  suffices 
to  say  that,  after  a  careful  examination  of 
this  record,  we  are  satisfied  that  the  find- 
ings of  the  referee  must  be  sustained.  It 
is  to  be  reasonably  inferred  from  this  record, 
and  after  the  lapse  of  so  many  years  since 
testator's  death,  that  the  guardians  received 
from  the  executors  the  balance  of  the  estate 
remaining  In  their  hands. 

The  counsel  for  the  appellant  urges  that 
it  may  be  the  executors  credited  themselves. 
In  their  final  account,  with  the  amount  of 
the  legacy  In  question,  as  having  been  set 
apart  for  the  purposes  of  the  eighth  clause 
of  the  will,  as  the  account  Is  not  in  evidence. 
The  complete  answer  to  this  suggestion  is 
that  the  parties  have  given  a  practical  con- 
struction to  the  situation  which  shows  this 
was  not  the  fact  The  guardians  paid  the 
Interest  to  the  life  beneficiary  for  four  or 
five  years,  and  after  that  time  paid  her  a 
gross  sum  which  enabled  her  to  realize  the 
Interest  This  Is  a  clear  recognition  that  the 
estate '  received  by  the  guardians  from  the 
executors  was  deemed  charged  with  the  leg- 
acy and  Interest  thei-eon  under  the  eighth 
clause  of  the  will.  Under  these  circumstan- 
ces we  do  not  think  the  plaintiff  was  obliged 
to  proceed  against  the  executors  in  the  first 
instance. 

We  are  also  of  opinion  that  this  Is  not  a 
case  where  the  residuary  legatee  can  suc- 
cessfully defend,  under  the  principles  laid 
down  in  the  case,  cited  by  appellant's  coun- 
sel, of  Mills  V.  Smith,  141  N.  Y.  256,  36  N.  E. 
178.  In  that  case  the  will  gave  a  sum  to  the 
executors,  to  be  held  in  trust  for  a  bene- 
ficiary named  during  life,  and  upon  bis  death 
to  be  distributed  among  bis  children.  On 
the  accounting  the  executors  were  credited 
with  this  fund,  and  the  balance  of  estate  was 
paid  to  the  residuary  legatee.  Subsequently, 
the  surviving  child  of  the  life  beneficiary 
sought  to  recover  of  the  residuary  legatee 
the  principal  of  the  trust  fund,  the  executors 
having  failed  to  respond.  It  was  held  that 
the  defendant  was  not  liable.  In  the  case 
at  bar  we  have  the  facts  reversed.  The  guard- 
ians received  from  the  executors  the  estate, 
charged  with  the  burden  of  the  plaintiff's 
legacy,  and  the  residuary  legatee  received 
from  the  surviving  guardian  the  residue  of 
the  estate,  subject  to  the  same  liability. 

The  statute  of  limitations  is  set  up  as  a 
defense  to  this  action.  It  is  argued  that 
plaintiff's  legacy  vested  at  testator's  death, 
and  that  more  than  10  years  have  elapsed 
since  the  cause  of  action  accrued.  We  think 
this  Is  a  vested  legacy  (Nelson  t.  Riissell,  135 
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N.  T.  137. 31  N.  B.  1008;  Van  Axte  t.  Fiaher, 
117  N.  T.  401, 22  N.  B.  043;  Avery  T.  Everett, 
110  N.  T.  317,  18  N.  B.  148),  but  fail  to  discov- 
er how  appellant  la  aided  by  that  fact.  The 
legacy  did  not  become  payable  until  the  death 
of  the  Ufe  beneficiary,  on  the  30th  day  of 
November,  1889.  The  legacy  of  the  plaintiff 
was  a  charge  upon  the  entire  personal  es- 
tate, and  she  rested  under  no  active  duty  to 
see  that  the  principal  sum  was  set  apart  and 
invested  by  the  executors  so  as  to  earn  the 
interest  due  the  life  beneficiary.  When  the 
legacy  became  payable  by  the  terms  of  the 
will,  the  plaintiff's  cause  of  action  arose. 
The  defense  of  the  statute  of  limitations  was- 
properly  overruled. 

The  appellant  Insists  that  the  referee  erred 
in  allowing  Interest  on  the  legacy  from  No- 
vember 30,  1889,  the  date  of  death  of  life  ben- 
eficiary. We  think  the  point  is  well  taken, 
as  the  defendant  William  H.  Taylor  ought 
not  to  be  charged  with  Interest,  under  the 
circumstances  of  this  case,  until  demand  and 
refusal  to  pay  over.  The  record  shows  no 
snch  demand  and  refusal,  and  Interest 
should  be  computed  from  the  date  this  action 
was  begun.  The  Judgment  appealed  from  Is 
■0  modified  as  to  the  computation  of  interest, 
and,  as  modified,,  affirmed,  with  costs.  All 
concur.    Judgment  accordingly. 


(148  N.  T.  826) 

NA8S0IT  V.  TOlilLINSON  et  aL 

(Court  of  Appeals  of  New  York.    Jan.  28, 
1896.) 

Accord  akd  Satisfaction— Evidenob—Acceft- 
anok  of  conditioks. 
Where  defendant  sends  a  check  for  the 
full  amount  admitted  by  him  to  be  due  plain- 
tiff for  commissioiis  for  a  sale,  and  incloses  a 
voucher  to  tie  signed  and  returned  by  plaintiff, 
which  acknowledges  receipt  of  the  check  "in  full 
for  commissions,  and  plaintiff  accepts  the  ten- 
dered payment,  he  thereby  accepts  the  condi- 
tions on  which  it  was  sent,  though  he  does  not 
return  the  voucher,  and  writes  that  there  is 
yet  due  from  defendant  for  such  sale  $1,200. 
28  N,  Y.  Supp.  1129,  reversed. 

Appeal  from  supreme  court,  general  term, 
Fifth  department. 

Action  by  J.  Felix  Nassoly  against  David 
H.  Tomllnson  and  others.  From  a  judg- 
ment in  favor  of  plaintiff  (28  N.  Y.  Supp. 
1129),  defendants  appeal.    Reversed. 

The  plaintiff  sued  to  recover  the  sum  of 
$1,200,  which  he  claimed  as  a  balance  due 
him  from  the  defendants  for  commissions 
on  the  sale  of  real  estate  owned  by  them, 
npon  the  agreed  basis  of  5  per  cent,  on  the 
purchase  price,  which  was  $30,000.  The  de- 
fendants claimed  that  the  agreement  was 
that  they  should  pay  the  plaintiff  whatever 
they  thought  was  right,  and  that  the  debt 
had  been  discharged  by  an  accord  and  satis- 
faction. 

Austen  O.  Fox.  for  appellants.  Frank  A. 
Dudley  and  Morris  Coho,  Jr.,  for  respond- 
ent. 


VANN,  J.  On  the  flth  of  April,  1887,  the 
plaintiff  sold  the  property  of  the  defendants, 
under  an  agreement  that  he  was  to  receive 
compensation  for  his  serrices  In  making  the 
sale,  but  there  was  a  difference  between 
them  as  to  the  amount  The  sale  was  not 
completed  until  about  June  20,  1887,  on 
which  day  Mr.  Chauncey,  who  represented 
the  defendants  in  all  their  dealings  with  the 
plaintiff,  wrote  to  him  as  follows:  "I  heard 
to-day  from  Mr.  Griffith  that  the  sale  to 
Weston  was  completed  on  Saturday.  I  send 
you  a  check  for  three  hundred  dollars  (1 
per  cent,  on  $30,000),  your  commission  on 
the  sale.  Please  sign,  and  return  the  In- 
closed voucher."  There  was  a  check  for 
$300  inclosed,  payable  to  the  order  of  the 
plaintiff,  and  also  an  unsigned  receipt.  In 
these  words:  "Suspension  Bridge,  New 
York,  June  — ,  1887.  Received  of  the  Tom- 
llnson estate  three  hundred  dollars,  in  full 
for  commissions  for  sale  to  J.  A.  Weston 
of  66-acre  lot  $300."  Under  date  of  June 
23,  1887,  the  plaintiff  wrote  to  Mr.  Chaun- 
cey, saying:  "I  don't  know  what  you  mean 
by  sending  me  a  check  for  $300.  I  want 
my  five  per  cent  commission  on  the  $30y 
000."  No  reply  was  made  to  this  letter,  al- 
though one  was  reauested,  and,  during  the 
latter  i>art  of  July  or  the  first  of  August 
following,  the  plaintiff,  who  had  in  the 
meantime  retained  tioth  check  and  voucher, 
called  on  Mr.  Chauncey,  in  the  city  of  New 
York,  and,  as  he  testified  on  the  trial,  asked 
him  what  he  meant  by  sending  a  check  for 
"$300  commission  for  selling  the  farm.  I 
said  that  I  wanted  my  five  per  cent  com- 
mission, as  the  understanding  was  between 
us.  He  said  he  wouldn't  give  one  cent 
more,  and  I  left  him.  *  *  *  I  knew 
there  was  a  dispute  between  us,  I  claiming 
$1,500,  and  he  claiming  that  I  was  only  ehfl- 
tied  to  three  hundred  dollars,  and  that  his 
check  paid  that;  and,  with  the  knowledge 
of  that  condition  of  affairs^  I  kept  the  check 
from  July,  1887,  to  January,  1888,  and  then 
Indorsed  It  and  drew  the  money,  and  sent 
him  a  receipt  on  account"  The  plaintiff 
never  returned  the  blank  voucher  sent  to 
him  with  the  check,  but  in  January,  1888( 
be  indorsed  the  check,  and  drew  the  mon- 
ey on  it,  and  then,  under  date  of  January 
19, 1888,  wrote  to  Mr.  Chauncey,  stating  that 
he  Inclosed  a  receipt  for  $300,  as  part  pay- 
ment for  his  services,  and  that  he  still  claim- 
ed he  was  entitled -to  5  per  cent  commis- 
sion, and  Insisted  on  being  paid  at  that  rate. 
The  receipt  Inclosed  was  for  $300,  "in  part 
payment  for  commission."  On  the  24tb  of 
January.  1888,  Mr.  Chauncey  wrote  to  the 
plaintiff,  acknowledging  receipt  of.  the  let- 
ter and  voucher,  and  stating  that  be  should 
"consider  this  payment  in  full  for  all  com- 
missions." The  plaintiff  did  not  return  or 
offer  to  return  the  money  so  paid  him.r 
When  the  plaintiff  rested,  as  well  as  at  the 
close  of  the  evidence,  the  defendants  ask" 
ed  the  court  to  direct  a  verdict  in  tbelr. fa- 
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Tor,  on  the  ground  that,  apon  the  foregoing 
facts,  which  were  not  disputed,  the  plaintiff 
was  not  entitled  to  recover,  but  the  motions 
were  denied,  and  the  defendants  excepted. 

Two  questions  of  fact  were  submitted  to 
the  jury:  (1)  Whether  there  was  an. agree- 
ment to  pay  plaintiff  at  the  rate  of  five  per 
cent;  (!{)  whether  the  plaintiff  agreed  to 
accept  the  three  hundred  dollars  "In  place 
of  bis  claim  for  five  per  cent,  commission." 
The  Jury  were  instructed  to  find  tor  the 
plaintiff  If  they  thought  that  the  agreement 
to  pay  at  that  rate  was  made,  and  that  the 
agreementi  to  accept  was  not  made;  othei^ 
wise,  for  the  defendants.  They  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1,200. 
The  Judgment  entered  on  the  verdict  waB  af- 
firmed by  the  general  term  ni)on  its  opin- 
^n  written  on  a  former  appeal,  but  then 
the  record  did  not  contain  the  proposed  re- 
ceipt in  full  Naasoiy  t.  Tomlinson,  05  Hun, 
481-493,  20  N.  Y.  Supp.  384. 

The  auestlon  presented  by  this  appeal  la 
whether  the  undisputed  evidence  so  conclu- 
sively established  an  accord  and  satisfac- 
tion as  to  leave  no  question  of  fact  for  the 
Jury  upon  that  subject  An  accord  and  sat- 
isfaction, requires  a  new  agreement  and  the 
performance  thereof.  Jaffray  v.  Davis,  124 
N.  Y.  164,  26  N.  E.  351.  It  must  be  an  ex- 
ecuted contract,  founded  upon  a  new  con- 
sideration, although  an  agreement  to  accept 
an  Independent  executory  contract  has  been 
held  sufficient.  Kromer  v.  Helm,  75  N.  T. 
574:  Morehouse  v.  Banl:.  98.  N.  Y.  503;  2 
Pars.  Cont.  (7th  Ed.)  817,  820.  If  the  claim 
is.  liquidated,  the  mere  acceptance  of  a  part, 
with  the  promise  to  discharge  the  whole. 
Is  not  enough,  for  there  is  no  new  considera- 
Uon.  Ryan  v.  Ward,  48  N.  ¥.  201.  If  the 
claim  Is  unliquidated,  the  acceptance  of  a 
part  and  an  agreement  to  cancel  the  entire 
debt  furnish  a  new  consideration,  which  is 
found  In  the  compromise.  A  demand  is  not 
liquidated  even  if  It  appears  that  something 
Is  due,  unless  It  appears  how  much  is  due; 
and  when  it  Is  admitted  that  one  of  two  spe- 
cific sums  Is  due,  but  there  Is  a  genuine  dis- 
pute as  to  which  is  the  proper  amount,  the 
demand  is  regarded  as  "unliquidated,"  with- 
in the  meaning  of  that  term  as  applied  to 
the  subject  of  accord  and  satisfaction.  Such 
is  the  case  befcnre  us,  as  appears  from  the 
testimony  of  the  plaintiff,  already  quoted. 
He  claimed  that  the  defendants  owed  him 
the  sum  of  $1,500,  under  an  agreement  to 
pay  him  at  one  rate,  while  the  defendants 
claimed  that  they  owed  him  but  $300,  un- 
der an  agreement  to  pay  him  at  another 
rate.  The  verdi(;t  of  the  Jury  upon  this  is- 
sue neither  removed  from  the  case  the  fact 
that  .a  dispute  had  existed,  nor  affected  its 
force,  as  otherwise  the  compromise  of  a  dis- 
puted claim  could  never  be  made  the  basis 
of  a  valid  settlement. 

We  come,  therefore,  to  the  question  wheth- 
er there  .was  an  acceptance  by  the  plaintiff 
of  an  offer. by  the  defendants  to  pay  the  sum 


they  conceded  to  be  due  In  fall  satisfaction 
of  the  sum  he  claimed  to  be  due.  In  order 
to  determine  this  question,  the  letter  of  June 
20,  1887,  with  the  check  and  receipt  inclosed 
therewith,  should  t>e  construed  together,  so 
as  to  see  whether  the  offer  was  made  upon  a 
specified  condition.  When  thus  construed, 
we  find  the  defendant  saying  to  the  plain- 
tiff, in  substance:  "Here  is  a  checlc  for  $300 
to  pay  your  commission  on  the  sale.  Sign 
and  return  the  inclosed  voucher,  in  fnll  of 
your  commlssiona."  As  refiecting  the  Inten. 
tlon  of  the  parties,  it  is  the  some,  in  effect; 
as  if  the  check  had  been  written  "in  fnll," 
as  was  the  case  in  Reynolds  v.  Lumber  Co., 
85  Hun,  470,  33  N.  Y.  Supp.  IIL  The  plain- 
tiff understood  the  condition,  as  bis  testi- 
mony shows,  and  he  never  signed  or  returned 
the  voucher,  and  did  not  use  the  check  for 
nearly  seven  months.  In  the  meantime  he 
had  an  Interview  with  the  agent  of  the  de- 
fendants, and  learned  that  they  still  adhered 
to  tbeir  position  of  refusing  to  pay  any  mor« 
than  the  check  sent  "in  fnlL"  After  hesi- 
tating for  five  months  longer,  be  used  the 
checli,  and  sent  the  defendants' a  receipt  on 
account,  writing  them  that  he  claimed  a  bal- 
ance. This  declaration  was  ex  post  factoy 
and  could  have  no  effect  unless  aeqniesced  la 
by  the  defendants;  but  they  promptly  dis- 
claimed, and  insisted  that  their  debt  was 
paid.  We  think  that  the  undisputed  evi- 
dence shows  conclusively  that  the  offer  was 
made  in  settlement  of  the  claim,  and  that 
the  plaintiff  so  understood  it,  when,  by  using 
the  check,  he  accepted  the  offer.  The  writ- 
ten evidence,  the  personal  interview,  and  the 
acts  of  the  plaintiff  permit  no  other  conclu- 
sion. The  circumstances  do  not  admit  of 
different  Inferences,  or  present  any  question 
of  fact,  for  the  letter  and  receipt  con  have 
but  one  Interpretation. 

The  plaintiff  cannot  be  permitted  to  assert 
that  he  did  not  understand  that  a  sum  of 
money,  offered  "In  full,"  was  not,  when  ac- 
cepted, a  payment  in  full.  As  was  said  In 
Hills  V.  Sommer,  63  Hun,  392,  384,  6  N.  Y. 
Supp.  469,  be  was  "bound  either  to  reject" 
the  check,  "or,  by  accepting  it,  to  accede  to 
the  defendant's  terms."  The  money  ten- 
dered belonged  to  them,  and  they  had  the 
right  to  say  on  what  condition  it  should 
be  received.  "Always  the  manner  of  the 
tender  and  of  the  payment  shall  be  directed 
by  him  that  maketh  the  tender  or  payment, 
and  not  by  him  that  accepteth  it"  Pinnel's 
Case,  5  Coke,  117.  The  plaintiff  could  only 
accept  the  money  as  it  was  offered,  which 
was  in  satisfaction  of  his  demand.  He  could 
not  accept  the  benefit,  and  reject  the  condi- 
tion; for.  If  he  accepted  at  all,  it  was  cum 
onere.  When  he  indorsed  and  collected  the 
check  referred  to  in  the  letter  asking  him  to 
sign  the  Inclosed  receipt  in  full,  it  was  the 
same.  In  legal  effect,  as  if  he  bad  signed 
and  returned  the  receipt  because  accept- 
ance of  the  check  was  a  conclusive  election 
to  be  bound  by  the  condition  upon  which  the 
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cbcck  was  offered.  The  use  of  the  check 
was  ipso  facto  an  acceptance  of  the  condi- 
tion. The  minds  of  the  parties  then  met,  so 
as  to  constitute  an  accord;  and  as  was  said 
by  this  court  In  FuUer  v.  Kemp,  138  N.  Y. 
231,  38  N.  IS.  1034,  "the  accepUnce  of  the 
money  Involved  the  acceptance  of  the  condi- 
tion, and  the  law  will  not  permit  any  other 
Inference  from  the  transaction."  We  can- 
not distinguish  the  case  In  hand  from  the 
case  last  cited,  where  a  check  for  $400  was 
mailed  with  a  letter  stating  that  it  was  sent 
as  payment  in  full  of  an  unliquidated  de- 
mand for  $670.  The  creditor  accepted  the 
check,  and  used  It,  but  "again  sent  his  bill 
to  the  defendant,  charging  $670  for  his  serv- 
ices, and  crediting  upon  it  $400  received  by 
check."  The  debtor  answered,  calling  at- 
tention to  the  condition  upon  which  he  bad 
sent  the  check,  and  requesting  the  creditor 
"cither  to  keep  the  money  upon  the  condi- 
tion named,  or  return  It  to  him  by  first  mall"; 
but  no  reply  was  made,  and  the  money  was 
not  returned.  Upon  these  facts,  the  court 
held  that  "when  a  debtor  offers  a  certain 
sum  of  money  in  full  satisfaction  of  an  un- 
liquidated demand,  and  the  creditor  accepts 
and  retains  the  money,  his  claim  is  canceled, 
and  no  protest,  declaration,  or  denial  on  his 
part,  so  long  as  the  condition  is  Insisted  up- 
on by  the  debtor,  can  vary  the  result."  The 
principle  that  controlled  that  case  must  also 
control  this,  and  the  ludgment  appealed  from 
should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 
AJl  concur,  except  TTATGHT,  J.,  not  sitting. 
Judgment  reversed. 


(14g  N.  T.  810) 

In  re  BAMII/TON. 

(Court  of  Appeals  of  New  York.     Jan.  28, 
1886.) 
Be<)uest  to  OrPT— LEOAor  Tax. 
A  beqnest  to  a  city  is  not  exempt  from 
the  legacy  tax.  under  LawB  1887,  c.  713,  der 
daring  that  bequests  to  "the  societies,  corpora- 
tions or  institutions  now  exempted  by  law  tiom 
taxation"  shall  not  be  sabjeet  thereto. 

Appeal  from  mipreme  court,  geneiul  term. 
First  department. 

Appraisal  of  the  property  of  Robert  Bay 
Hamilton,  deceased,  under  Laws  1887,  c.  713, 
taxing  legacies  in  certain  cases.  From  an 
order  of  the  supreme  court  (35  N.  Y.  Supp. 
1108,  mem.)  affirming  an  order  of  the  sur- 
rogate's court  of  September  30,  1895,  wtai(A 
affirmed  an  order  of  the  same  court,  entered 
May  20, 1885,  which  fixed  a  tax  on  the  legacy 
of  deceased  to  the  mayor,  aldermen,  and  com- 
monalty of  the  dty  of  New  York,  said  legatee 
appeals.    Affirmed. 

Chase  Mellen,  for  appellant  Bmmet  R. 
Olcott,  for  respondent. 

O'BRIEN,  J.  The  will  of  Robert  Ray 
Hamilton,  who  died  August  23,  1890,  oon- 
taiced  a  bequest  of  $10,000  to  the  city  of  New 


York  for  the  purpose  of  providing  an  orna. 
mental  fountain  to  be  placed  in  one  of  the 
streets,  squares,  or  puUlc  places  in  the  city. 
The  question  Is  whether  this  bequest  is  sub- 
ject to  the  succes^on  tax  upon  legacies  im- 
posed by  chapter  713  of  the  Laws  of  1887. 
The  statute  does  not  provide  for  a  tax  upon 
property,  in  the  sense  that  such  enactments 
are  generally  understood,  but  upon  the  rlgbr 
of  succession  under  a  will  or  in  case  of  intes- 
tacy. In  re  Swift,  137  N.  Y.  77,  32  N.  B.  1096; 
la  re  Merriam's  Estate,  141  N.  Y.  479,  36  N. 
E.  505;  In  re  Hoffman's  Estate,  143  N.  Y. 
828,  38  N.  E.  311;  In  re  OuUom's  Will,  145 
N.  Y.  583,  40  N.  E.  163.  The  rl^rht  of  sac- 
cession  to  property  iqton  the  death  of  the 
owner  rests  upon  some  positive  law,  and  H  Is 
competent  for  the  lawmaking  power,  when 
conferring  the  right,  to  annex  to  M  such  bur- 
dens or  conditions  as  the  public  interest  may 
require.  Hence,  the  statute  has  provided 
that  certain  beneficiaries  under  a  will,  and 
certain  of  the  next  of  kin.  In  case  of  intestai 
<7,  shall  take  subject  to  a  certain  deduction 
from  the  bequest  or  distributive  share  which 
is  to  be  paid  into  the  public  treasury,  for  the 
public  use,  and  for  convenience  is  called  a 
"tax."  The  right  of  certain  near  relatives 
of  the  deceased,  particularly  enumerated  In 
the  statute  in  force  at  the  time  of  the  testa-^ 
tor's  death,  to  take  the  property,  was  not 
subject  to  such  burdens  or  conditions.  The 
legislature  also  provided  that  bequests  to 
certain  religious,  charitable,  and  benevolent 
corporations  should  not  be  subject  to  such 
deductions.  The  claas  of  legatees  thus  fa- 
vored was  described  in  the  law  as  "the  so- 
cieties, corporations  or  institutions  now  ex- 
empted by  law  from  taxation."  It  Is  dalmf 
ed  that  the  municipal  corp<Hatlon  to  wblch 
the  gift  in  this  case  was  made,— that  is,  the 
mayor,  aldermen,  and  commonalty  of  the  dfy 
of  New  York,— is  embraced  within  the  gen- 
eral class  thus  described,  and  that,  ther^ore, 
the  gift  is  not  subject  to  any  deductions  by 
reason  of  the  right  of  succession.  Tbe  bests 
of  this  contention  is  that  the  city  of  New 
York  Is  a  corporation  which  is  exempted  by 
law  from  taxation,  and,  bence,  comes  within 
the  very  terms  of  the  statute. 

Tl»e  property  held  by  the  state^  or  by  any 
of  Its  municipal  divisions,  for  public  par» 
poses,  is  not,  and  never  bas  been,  subject  to 
taxation.  The  rlgbt  to  impose  taxes  is  a  part 
of  the  sovereign  x>ower,  which,  for  obvions 
reasons,  has  never  been  extended  to  property 
which  the  government  itself  holds  for  pub- 
lic use,  or  which  is  so  held  by  a  miinkiipailty. 
The  latter  is  but  a  part  of  the  state,  exercis- 
ing for  specific  purposes  a  portion  of  the 
Bover^gn  power  delegated  to  it  The  prop^- 
erty  to  which  it  holds  the  title  for  public 
purposes  stands  upon  the  same  footing,  In 
regard  to  taxation,  as  that  held  by  the  state 
its^f.  The  end  and  pui-poee  of  all  taxation 
is  to  raise  pevenue  for  the  purpose  of  defray- 
ing the  expenses  of  government,  and  since 
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no  revenue  could  be  raised  by  Imposing  taxes 
on  property  owned  by  the  state  itself,  or  by 
any  of  Its  political  dirislons,  such  property 
is  in  no  just  m:  practical  sense  the  subject  of 
taxation.  It  Is  never  supposed  to  be  includ- 
ed In  the  terms  of  any  law  providing  for  the 
Imposition  of  taxes,  however  general  It  may 
be,  not  because  It  is  exempt,  In  the  sense  In 
wblcfa  that  term  is  generally  understood,  but 
for  the  jeaaon  that,  In  the  nature  of  things. 
It  never  was,  and  never  can  be,  taxable.  The 
I>ower  of  taxation  applies  to  the  property  of 
persons,  either  natural  or  corporate,  within 
the  jurisdiction  of  the  government,  and  not 
to  the  government  Itself.  Public  property 
Is  nontaxable,  not  upon  the  theory  of  exemp- 
tion, but  for  the  obvious  reason  that  there  is 
no  law,  and  practically  never  can  be  a  law, ' 
making  n  -  taxable.  Of  course,  a  statute 
might  be  enacted  including  it  within  the  op- 
eration of  tax  laws,  but,  since  the  govern- 
ment would  have  to  pay  the  tax  Itself,  such 
a  law  would  be  utterly  useless.  It  is,  there- 
fore, quite  plain  that,  when  the  legislature 
excepted  from  the  operation  of  the  law  now 
under  consideration  "the  societies,  corpora- 
tions or  Institutions  now  exempted  by  law 
from  taxation,"  it  coqld  not  have  referred  to 
the  state  Itself,  or  to  any  <^  Its  political  divi- 
sions. The  reference,  obviously,  was  to  such 
associations,  corporations,  or  Institutions  as 
would  have  been  Included  within  its  general 
terms  but  for  the  exception  or  exemption  It- 
self. We  have  seen  that  the  state,  or  any 
of  its  political  divisions,  would  not  have  fall- 
en within  the  terms  of  the  law,  and,  hence, 
no  exemption  was  necessary  In  order  to  re- 
lieve them  frofa  its  provisions.  Exemption 
implies  that  the  person  or  corporation  to 
which  it  applies  is,  or  would  otherwise '  be, 
taxable.  To  include  public  property,  which 
is  not,  and,  In  the  nature  of  things,  cannot  be, 
taxable  at  all,  within  the  terms  of  an  exemp- 
tion act,  would  be  to  do  a  vain  and  useless 
thing,  which  cannot  be  imputed  to  the  legis- 
lature in  the  construction  of  the  act  In  ques- 
tion. .  It  is  entirely  reasonable,  however,  to 
suppose  it  was  intended  that,  when  a  munici- 
pal corporation  takes  a  gift  of  personal  proi^ 
erty  under  a  will,  the  gift  is  upon  the  same 
conditions,  and  subject  to  the  same  burdens 
and  deductions,  as  would  apply  in  a  case 
where  the  bequest  was  made  to  an  individ- 
ual. It  must,  we  think,  take  the  gift  sub- 
ject to  the  payment  of  the  succession  tax, 
since  It  Is  not  Included  within  the  exemption 
which  permits  certain  other  corporations  to 
take  without  sucta  condiUons.  The  gift,  less 
the  tax,  is  what  the  city  takes,  and  the  bal- 
ance is  to  be  paid  into  the  state  treasury. 
There  Is  not,  we  think,  any  sound  distinction 
between  this  cojse  and  that  of  a  bequest  to 
the  United  States,  in  which  we  have  held 
that  the  gift  was  subject  to  the  tax.  For 
these  reasons,  we  think  that  the  order  should 
be  affirmed,  with  costs.  AU  concur.  Order 
affirmed. 


att  N.  T.  289) 

PIERANO  T,  MERRITT. 

(C!ourt  of  Appeals  of  New  York.     Jan.  28, 
1896.) 

Appeal  to  Cotjstt  Court— Costb. 

Under  Code  Civ.  Proc.  §  3070,  provid- 
ing for  making  an  offer  of  judgment  after  ap- 
peal to  the  county  court,  and  declaring  that 
where  such  offer  i8  made,  the  party  refusing 
to  accept  it  shall  be  liable  for  costs  of  the  ap- 
peal unless  he  recovers  more  than  the  amount 
offered;  and,  if  neither  party  makes  an  offer, 
the  party  in  whose  favor  the  verdict,  report,  or 
decision  of  the  appellate  court  is  given  snail  re- 
cover costs  of  appeal, — ^in  the  absence  of  such 
an  offer,  one  recovering  in  the  county  court 
though  a  less  amount  than  before  the  justice  of 
the  peace,  is  entitled  to  costs.  34  N.  Y.  Supp. 
1087,  affirmed. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Action  by  John  B.  Plerano  against  John 
L.  Merrltt.  From  an  order  of  the  general 
term  (34  N.  Y.  Supp.  1087)  affirming  an  or- 
der of  the  county  court  on  appeal  from  a  jus- 
tice court  taxing  plaintiff's  costs,  defendant 
appeals.    Affirmed. 

This  action  originated  In  justice's  court, 
where  the  plaintiff  recovered  a  judgment  for 
the  sum  of  $200,  besides  costs.  The  defend- 
ant appealed  to  the  county  court,  and,  in  his 
notice  of  appeal,  demanded  a  new  trial;  but 
neither  party  made  an  offer  of  judgment,  as 
authorized  by  section  3070  of  the  Code  of 
Civil  Procedure.  A  new  trial  was  had  in 
the  county  court,  where  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  one  dollar. 
Each  party  claimed  that  he  was  entitled  to 
costs,  and  presented  a  bill  for  adjustment  to 
the  county  clerk,  who  refused  taxation  to  the 
plaintiff,  and  taxed  in  favor  of  the  defend- 
ant Upon  appeal  to  the  county  court  the 
taxation,  on  the  application  of  the  defend- 
ant, was  set  aside,  and  the  clerk  was  direct- 
ed to  "tax  and  adjust  the  bill  of  costs  offered 
by  the  plaintiff."  From  the  order  of  the 
general  term  affirming  the  determination  of 
the  county  court,  this  appeal  is  taken. 

Charles  Haines,  for  appellant.  James  B. 
liOckwood,  for  respondent. 

VANN,  J.  (after  stating  the  facts).  The 
question  presented  by  this  appeal  requires 
us  to  construe  section  3070  of  the  Code  of 
Civil  Procedure  as  it  stood  prior  to  the 
amendment  of  1895.  Various  authorities 
have  been  cited  In  aid  of  the  proper  construc- 
tion, and  in  order  to  appreciate  their  force, 
and  mark  the  change  of  policy  in  legislationi 
It  will  be  of  advantage  to  see  how  the  Code 
stood  when  these  decisions  were  made.  The 
earliest  statute  that  we  find  upon  the  sub- 
ject is  the  Code  of  Procedure,  which  re- 
quired a  party  appealing  from  a  judgment 
rendered  In  justice's  court  to  state  in  his  nor 
tice  of  appeal  In  what  particulars  he  claimed 
the  judgment  should  have  been  more  favor- 
able to  him,  and  authorized  an  offer  by  tbft 
respondent  to  allow  the  judgment  to  be  cor> 
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rected  In  any  particular  mentioned  In  the 
notice  of  appeal.  If  no  offer  was  made,  and 
the  judgment  rendered  on  appeal  was  more 
favorable  to  tlie  appellant  than  the  Judgment 
appealed  from,  or  if  an  offer  was  made  and 
not  accepted,  and  the  Judgment  of  the  appel- 
late court  -was  more  favorable  to  the  appel- 
lant than  the  offer  made,  he  was  entitled  to 
coats,  provided  the  Judgment  was  reversed, 
or  was  made  more  favorable  to  him  by  not 
less  than  $10.  The  respondent  was  entitled 
to  costs  where  the  appellant  was  not  Code 
Proc.  I  3T1.  The  Code  of  CivU  Procedure, 
as  originally  enacted,  authorized  the  respond- 
ent, within  15  days  after  service  of  the  no- 
tice of  appeal,  to  offer  to  allow  Judgment  to 
be  rendered  in  th«  appellate  court  liv  favor 
of  either  party  for  a  specified  sum.  If  he 
made  no  offer,  or  if  he  made  an  offer  that 
was  not  accepted,  and  the  recovery  of  dam- 
ages on  appeal  was  more  favorable  to  him, 
by  the  sum  of  $10,  than  the  Judgment  below, 
or  the  offer  made,  as  the  case  might  be,  he 
was  entitled  to  costs;  otherwise,  the  respond- 
ent recovered  costs.  Code  Civ.  Proc.  i  3070, 
as  passed  May  6,  1880.  Under  the  stfitute  Ln 
this  form,  the  following  decisions  were  made, 
which  are  cited  as  illustrating  the  subject, 
although  not  directly  applicable  to  the  case 
In  hand:  Chamberlain  v.  Chamberlain,  25 
Hun,  189;  Snyder  v.  Hughes,  27  Hun,  373; 
Quick  v.  Wlxon,  Id.  592;  Vanderwerkeu  v. 
Brown,  38  Hun,  234.  In  1885  said  secUon 
was  so  amended  as  to  authorize  an  offer  by 
either  party  "to  allow  Judgment  to  be  ren- 
dered in  the  appellate  court  for  a  specified 
sum."  If  the  offer  of  one  party  was  ac- 
cepted by  the  other,  provision  was  made  to 
correct  the  judgment  accordingly.  The  re- 
mainder of  the  section  was  as  follows,  viz.: 
"Where  an  offer  is  made,  as  above  provided, 
the  party  refusing  to  accept  the  same  shall 
be  liable  for  costs  of  the  appeal,  unless  the 
recovery  shall  be  more  favorable  to  him  than 
the  sum  offered.  If  neither  party  make  an 
offer,  as  provided  herein,  the  party  in  whose 
favor  the  verdict,  report  or  decision  in  the 
appellate  court  is  given,  shall  be  entitled  to 
recover  his  costs  upon  the  appeal."  Laws 
1885,  c.  522.  This  is  the  statute  that  gov- 
erns the  case  In  hand,  as  the  amendment  of 
1895  was  passed  after  the  right  to  costs  had 
become  fixed.     Laws  1895,  c.  356. 

The  section,  in  this  form,  was  considered  In 
McKuskle  V.  Hendrlckson,  128  N.  Y.  555,  28 
N.  E.  650,  where  the  plaintiff  had  recovered 
In  justice's  court  the  sum  of  $30,  besides 
costs.  The  defendant  appealed,  and  served 
an  offer  allowipg  Judgment  against  him  for 
$5.  The  plaintiff  neither  accepted  the  offer 
nor  made  one  himself,  and,  a  verdict  having 
been  rendered  In  the  coupty  court  in  his  favor 
for  $35,  it  was  held  that,  although  he  was 
not  liable  to  pay  costs,  as  the  recovery  was 
more  favorable  to  him  than  the  offer,  still 
be  was  not  entitled  to  recover  costs,  because 
be  bad  made  no  offer  himself.    The  court 


said  that  "the  plaintiff  could  have  offered  to 
take  Judgment  in  the  county  court  for  $30, 
or  any  other  sum  not  exceeding  $35,  and 
could  thus  have  secured  his  right  to  costs." 
It  was  intimated,  however,  that.  If  the  ver- 
dict had  been  for  $50  or  more,  the  plaintiff 
could  have  recovered  costs,  under  section 
3228.  This  case  shows  the  necessity  of  mak- 
ing an  offer,  when  one's  adversary  has  made 
one,  in  order  to  recover  costs;  but  it  does  not 
decide  who  would  have  been  entitled  fo  costs 
if,  as  in  the  case  before  us,  no  offer  had  been 
made  by  either  party.  The  last  clause  of 
the  section,  as  it  formerly  stood,  which  pro- 
vides for  cases  where  neither  party  has  made 
an  offer,  was  not  considered  by  the  court 
That  clause,  however,  was  construed  in  Shee- 
han  V.  Butler,  40  Hun,  634,  where  it  was 
held  that  If  no  offer  whatever  is  made, 
the  party  recovering  Is  entitled  to  costs,  with- 
out regard  to  the  amount  of  the  recovery. 
That  case  was  followed  and  approved  by 
Munson  v.  Curtis,  43  Hun,  214,  and  to  the 
same  effect  is  Vogel  v.  Schlueter,  73  Hun, 
C93,  26  N.  Y.  Sapp.  435,  where  the  verdict 
was  for  the  defendant  before  the  Justice, 
but  for  the  plaintiff  on  appeal,  and,  no  offer 
having  been  made  by  either  party,  the  plain- 
tiff was  allowed  costa  The  decision  was,  to 
a  certain  extent  the  other  way  In  Rhodes  v. 
Carr,  88  Hun,  219,  34  N.  Y.  Supp.  722,  where 
no  offer  was  made  by  either  party;  and, 
although  the  plaintiff  recovered  on  appeal, 
It  was  held  that  he  was  not  entitled  to  costs, 
but  it  was  not  held  that  the  defendant  was 
entitled  to  costs.  We  think  that  according 
to  the  plain  language  of  the  statute,  as  well 
as  the  weight  of  authority,  where  neither 
party  makes  an  offer,  the  party  .who  rjecqv- 
ers,  whether  the  amount  be  large  or  small, 
is  entitled  to  costs.  It  Is  difficult  to  see  how 
the  legislature  could  have  made  Its  mean- 
ing clearer  on  this  subject  After  providing 
for  that  class  of  cases  where  offers  are  made, 
it  provided  for  another  class  where  no  offer 
Is  made,  and  declared,  in  so  many  words, 
that  if  "neither  party  make  an  offer,"  the 
party  who  succeeds  upon  the  new  trial  is  en- 
titled to  costs.  This  right  is  not  made  de- 
pendent upon  the  amount  but  on  the  fact  of 
recovery;  and,  if  no  offer  has  been  made. 
It  depends  upon  nothing  else.  While  the  old- 
er statutes  cast  the  burden  of  making  an 
offer  upon  the  respondent,  the  present  statute 
places  It  upon  one  party  as  much  as  the 
other.  In  order  to  prevent  further  litigation, 
it  holds  out  an  Inducement  to  each  party  to 
make  an  offer,  by  throwing  the  costs  upon 
his  adversary  unless  he  accepts,  or  secures 
a  recovery  more  favorable  than  the  offer. 
As  a  further  inducement  to  end  the  contro- 
versy, It  is  provided  that  it  neither  party 
makes  an  offer,  the  one  who  succeeds  shall 
recover  costs.  Thus,  if  one  party  claims  too 
much,  but  the  other  Is  conscious  that  he  owes 
something,  unless  he  makes  an  offer  of  that 
amount  he  fi^ns  the  risk  of  paying'  costs. 
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even  If  no  more  than  that  sum  Is  recovered 
against  him.  Therefore,  unless  the  parties 
act  upon  their  honest  judgment,  they  are  lia- 
ble to  suffer  for  it  We  think  that  the  ob- 
ject of  the  statute  was  to  further  an  adjust- 
ment of  differences  by  encouraging  compro- 
mises, and  making  it  dangerous  for  either 
party  to  reject  a  fair  offer  made  by  the  other. 
The  order  appealed  from  should  be  affirmed, 
with  costs.  All  concur. 
Order  affirmed. 


(148  N.  T.  »4) 

BROWN  V.  ROOT  MANUF'G  CO. 

(Court  of  Appeals  of  New  ¥ork.     Jan.  28, 
1896.) 

RbVBBEKOE— EJECTMENT— NBW  TbIAI.— EFFECT. 

A  stipulation  for  reference  in  ejectment  la 
not  vacated  b;  the  granting  of  a  new  trial  un- 
der Code  Civ.  Free.  1 1525,  as  section  1011  pro- 
vides that  where  a  i^w  trial  is  granted  another 
referee  must  be  appointed,  unless  the  stipulation 
expressly  provides  otherwise.  27  N.  Y.  Supp. 
651,  affirmed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Frank  Brown  against  the  Root 
Manufacturing  Company  to  recover  posses- 
sion of  certain  premises  in  the  city  of  Cohoes. 
~  An  order  denying  a  motion  to  appoint  anoth- 
er referee  in  the  place  of  the  referee  there- 
tofore appointed  was  reversed  by  the  gen- 
eral term  (27  N.  T.  Supp.  651),  and  plaintiff 
appeals.    Affirmed. 

0.  F.  Doyle,  for  appellant  Eugene  Bur- 
lingame,  for  respondent 

ORAY,  J.  This  was  an  action  of  eject- 
ment The  attorneys  for  the  plaintiff  and 
defendant  had  stipulated,  in  writing,  that 
the  issues  in  the  action  should  be. referred 
for  trial  to  Joseph  M  Lawson  and  thereupon 
an  order  was  made  appointing  him  sole 
referee  to  hear  and  determine  the  action. 
The  referee  determined  in  favor  of  the  de- 
fendant snd  a  judgment  was  accordingly 
enteied  dismissing  the  plaintiff's  complaint 
Thereafter  the  plaintiff  moved  for  and  ob- 
tained an  order  vacating  the  judgment,  and 
granting  a  new  trial  in  the  action,  upon  pay- 
ment of  costs.  Subsequently  the  defendant 
applied  for  an  order  appointing  another 
referee  in  the  place  of  Mr.  Lawson.  The 
special  term  denied  the  motion,  but  upon  ap- 
peal to  the  general  term  the  order  of  the 
special  term  was  reversed,  and  a  new  referee 
was  appointed  in  the  action.  27  N.  Y.  Supp. 
551.  The  denial  at  special  term  was  placed 
upon  the  ground  that  the  granting  of  the 
new  trial  In  the  action  vacated  all  proceed- 
ings subsequent  to  the  joinder  of  Issue.  The 
general  term  took  a  different  view,  and  held 
that  section  1011  of  the  Code  of  Civil  pro- 
cedure was  applicable,  and  that  the  case  of 
Wing  V.  De  La  Rlonda,  131  N.  Y,  422,  30  N. 
E.  243,  upon  which  the  special  term  justice 
had  relied,  did  not  control  the  application  of 


the  section,  "nie  question  therefore  IB  pre- 
sented as  to  whether,  when  a  party  defeated 
In  an  ejectment  action  avails  himself  of  the 
privilege  of  the  statute  to  have  a  new  trial, 
a  previous  stipulation  for  trial  before  a  ref- 
eree holds  good,  or  whether  it  is  to  be  deemed 
vacated,  along  with  the  judgment  Certain 
expressions  used  by  Judge  Peckham  in  Wing 
V.  De  La  Rlonda  might  seem  to  furnish  some 
reason  for  supposing  the  latter  view  to  be 
correct  but  that  would  appear  so  only  upon 
a  casual  reading  of  the  opinion.  What  was 
involved  in  that  case  vras  the  question  of  the 
right  of  a  party  again  succeeding  upon  the 
second  trial  in  the  ejectment  action  to  have 
another  extra  allowance  granted  to  him.  It 
was  held  that  the  court  iiad  power  to  grant 
the  extra  allowance  after  the  second  trial. 
Inasmuch  as,  by  taking  a  new  trial  under 
the  statute,  the  party,  "in  effect,  commenced, 
or  caused  the  commencement  of,  a  new  ac- 
tion." It  was  observed  that  in  ordinary 
cases,  where  a  new  trial  is  granted  for  error 
of  law  or  fact  and  costs  are  mode  to  abide 
the  event  the  general  rule  obtained  that  but 
one  extra  allowance  could  be' taxed  in  an 
action.  The  opinion  pointed  out  the  reasons 
for  the  existence  of  the  provisions  of  the 
Code  which  allow  a  defeated  party  in  an 
ejectment  suit  to  have  the  judgment  vacat- 
ed, and  a  new  trial  granted,  upon  the  pay- 
ment of  costs,  and  that  they  were,  in  sub- 
stance, transcripts  of  the  provisions  of  the 
Revised  Statutes,  which  put  an  end  to  the 
right  which  parties  defeated  in  actions  of 
ejectment  enjoyed  at  common  law,  of  re- 
commencing similar  actions,  regardless  of 
previous  adjudications.  The  opinion,  pro- 
ceeding upon  the  reason  for  the  existence  of 
the  Code  provisions,  very  properly  likened 
the  new  trial  under  them  to  a  new  action, 
but  by  appropriate  words,  qualified  the  gen- 
eral force  of  its  expression. '  It  was  said  that 
the  new  trial  was,  "in  effect  the  bringing  of 
a  new  action  by  vacating,  as  of  course,  the 
old  judgnlent,  and  taking  such  new  trial  in 
the  old  action,  instead  of  bringing  another." 
It  is  very  plahi  from  that  language  that  It 
was  not  Intended  to  hold  that  In  all  respects 
the  new  trial  should  be  as  in  a  new  action 
brought  by  the  parties,  but  that  it  should 
be  "a  new  trial  in  the  old  action." 

It  is  very  evident  I  think,  that  section 
1525  has  reference  to  a  retrial  of  the  issues, 
for  its  language  is  that  the  court,  upon  the 
application  of  the  party  against  whom  a 
judgment  in  ejectment  is  rendered,  "must 
make  an  order  vacating  the  judgment  and 
granting  a  new  trial  in  the  action."  That 
is  to  say  that  the  judgment  only  Is  vacated, 
and  the.  new  trial  which  Is  granted  must  be 
in  the  action.  The  right  to  a  new  trial 
should  be  taken  to  mean  a  new  trial  of  the 
issues  In  the  manner  provided  by  law,  and 
this  brings  us  to  a  consideration  of  whether 
the  manner  Of  the  trial  shall  always  be  as 
provided  for  in  the  Code  upon  a  joinder  of 
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issue,  or  whether,  when  a  written  stlpnlatloD 
of  the  parties  has  been  made,  after  the  cause 
was  at  Issue,  it  shall  control,  and  the  trial 
be  had  before  a  referee.  Section  1011  of  the 
Code  of  Civil  Procedure,  which  proTides  for 
references  by  consent,  uses  this  language: 
"If  the  referee  named  in  a  stipulation  re- 
fuses to  serve,  or  if  a  new  trial  of  an  action 
tried  by  a  referee  so  named  Is  granted,  the 
court  must  apiiolnt  another  referee,  unless 
the  stipulation  expressly  provides  other- 
wise." This  language  is  general,  and  no  rear 
son  exists  for  excepting  from  its  application 
the  case  of  a  new  trial  granted  in  an  eject- 
ment action.  This  seems  especially  true 
since  the  exceptions  to  the  operation  of  the 
section  are  mentioned  therein  as  those  of  the 
cases  specified  in  section  1012.  The  appel- 
lant's view  proceeds  upon  the  theory  that 
the  defeated  party,  who  takes  a  new  trial 
nndar  section  1525  of  the  Code,  is  placed  in 
the  position  of  commencing  de  novo,  with  all 
the  rights  which  appertain  to  actions  of 
ejectment  immediately  after  service  of  the 
answer.  The  Eumwrt  for  that  view  he  finds 
in  Wing  V.  De  La  Rlonda,  and  he  argues, 
upon  the  strength  of  the  opinion  in  that  case, 
as  well  OS  upon  other  cases  to  which  he 
refers  us,  that  all  proceedings,  other  than 
the  pleadlngEi,  prior  to  the  Judgment,  are 
swept  away  when  the  new  trial  is  taken, 
and  that  the  right  of  the  court  to  name  a 
new  referee  should  be  held  to  apply  only  to 
actions  where  a  new  trial  is  granted  for  er- 
ror of  law  or  fact.  I  have  sufficiently  spoken 
of  the  opinion  in  Wing  v.  De  La  Rlonda,  and 
endeavored  to  show  that  it  intended  to  hold 
nothing  so  radical  as  is  suggested.  In  order 
to  give  to  section  1011  the  construction  that 
It  applies  only  to  the  case  of  a  new  trial 
granted  for  errors  of  law  or  fact,  we  should 
have  to  introduce,  arbitrarily,  what  seems 
to  be  an  unnecessary  limitation  upon'  its 
general  language,  and  we  should,  quite  as 
unnecessarily,  be  adding  another  case  to  the 
excepted  cases  specified  In  section  1012.  I 
think  we  must  read  sections  1525  and  1011 
together,  and,  when  we  see  that  under  the 
former  the  court  must  vacate  the  Judgment 
and  grant  a  new  trial  in  the  action,  the  con- 
dition called  for  by  the  latter  section  is  met, 
and  the  court.  In  the  absence  of  a  stipu- 
lation providing  otherwise,  must  appoint  an- 
other referee.  It  was  comi>etent  for  the  par- 
ties to  waive  the  right  to  a  Jury  trial  of  the 
issues  in  the  action,  and  that  was  the  effect 
of  their  stipulation.  Having  waived  the 
right,  the  new  trial  granted  In  the  action,  un- 
der section  1525,  must  be  In  the  manner 
stipulated,  and  which  the  parties  had  agreed 
to  for  the  disposition  of  the  issues.  The  is- 
sues remain  the  same,  and  there  is  no  reason 
why  the  waiver  of  their  trial  by  Jury  should 
not  be  as  effective  upon  a  second  as  upon 
the  first  trial.  I  think  the  order  of  the  gen- 
eral term  was  right,  and  that  it  should  be 
affirmed,  with  costs.  All  concur.  Order  af- 
firmed. 

T.42M.B.DO.10— 46 


MEMOBANDX7M  DBCOSIONS. 

ALLEN,  Respondent,  v.  ALLEN  et  aL,  Ap- 
oellants.  (Court  of  Appeals  of  New  York.  Jan. 
28,  1896.)  No  opinion.  Motion  to  put  on  cal- 
endar granted. 


ALLEN.  Respondent,  v.  SISSON  et  al.,  Ap;- 

?ellant8.  (Court  of  Appeals  of  New  Tork.  Dec. 
9,  1895.)  John  A.  Vance,  for  appellants.  E. 
H.  Neary,  for  respondent.  No  opinion.  Judg- 
ment afiirmed,  with  costs,  on  opimon  l>elow.  20 
N.  Y.  Snpo.  671.     AU  concur. 


ANDERSON,  Respondent,  y.  ANDERSON, 
Appellant.  (Court  of  Appeals  of  New  York. 
Nov.  26,  1895.)  William  J.  Carr,  for  appellant 
Charles  J.  Patterson,  for  respondent  No  opin- 
ion. Judgment  affirmed,  with  costs.  All  con- 
cur..  See  74  Hun,  56,  26  N.  Y.  Supp.  492. 


ARMSTRONG  v.  LAKE  CHAMPLAIN 
GRANITE  CO.  (Court  of  Appeals  of  New 
York.  Jan.  14,  1896.)  No  opinion.  Motion  for 
reargument  denied;  $10  costs.  See  42  N.  E. 
186. 


ATLAS  IRON  CONST.  CO.,  Appellant  v. 
FERGUSON,  Respondent  (Court  of  Appeals 
of  New  York.  Jan.  28,  1896.)  Charles  Fox, 
for  appellant  J.  A.  Young,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs. 
AU  concur.     See  26  N.  Y.  Supp.  1119. 

AUBURN  BUTTON  CO.,  Respondent  v. 
SYLVESTER,  Appellant  (Court  of  Appeals  of 
New  York.  Not.  1,  1896.)  E.  C.  AiTcen,  for 
appellant  W.  E.  Hnghitt,  for  respondent  No 
opinion.  Jndgment  afiSrmed,  with  costs.  All 
concur,  except  HAI6HT,  J.,  not  sitting.  See 
72  Hun,  498,  25  N.  Y.  Supp.  287. 

BAER,  Appellant  v.  BONYNGE,  Respond- 
ent (Court  of  Appeals  of  New  York.  Jan.  14, 
1896.).  No  opinion.  Motion  for  reargument  de- 
nied, wKhout  coats.     See  42  N.  E.  31. 

BAREOW  STHIAMSHIP  CO..  Limited,  Re- 
spondent, T.  MEXICAN  CENT.  RY.  CO.,  Lim- 
ited, Apbellant.  (Court  of  Appeals  of  New 
York.  Nov.  26,  1OT5.)  Charles  B.  Alexander, 
for  appellant  Esek  Cowen,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur. 


BEROIN,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  Nov.  26,  1885.)  Frank 
H.  Hiscock,  for  appellant.  Louis  Marshall,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.  All  concur,  except  FINCH,  J.,  not 
sittmg.     Bee  77  Hun,  612,  2S  N.  Y.  Supp.  1119. 

In  re  BOARD  OF  RAPID  TRANSIT  RAIL- 
ROAD COM'RS.  (Court  of  Appeals  of  New 
York.  .Oct.  15,  1896.)  No  opinion.  Motion  for 
preference  granted,  and  cause  ordered  placed 
on  calendar  for  Wednesday,  October  16,  1896. 
See  32  N.  Y.  Supp.  1115. 


In  re  BOARD  OF  8TRBBT  OPENING. 
In  re  AUDUBON  AVE.  In  re  NBSW  YORK 
INST.  FOR  THE  BLIND,  AppelUnt  (Court 
of  Appeals  of  New  York.  Dec.  19,  1895^ 
James   A,   Deering,   for  appelbint     David   J. 
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Dean,    for    respondent.     No    opinion.     A] 
digmissed,  with  costs.     All  concur.     See 
Y.  Sapp.  299. 


BRECK,  Appellant,  t.  RTNOLiat,  Respond- 
ent (Court  ot  Appeals  of  New  Yorlc.  Oct.  29, 
1895.)  D.  C.  CalTin,  for  appellant  Henry 
Daily,  Jr.,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  witn  costs.  All  concur.  See  Ti 
Hun,  639,  25  N.  Y.  Supp.  1119. 


BROADWAY  SAV.  INST..  Appellant,  t. 
TOWN  OP  PBLHAM,  Respondent  (Court 
of  Appeals  of  New  York.  Dec.  10,  1895.)  No 
opinion.  Motion  to  withdraw  appeal  granted 
npon  payment  of  all  costs  before  notice  of  ar- 
gument    See  81  N.  Y.  Supp.  402. 


BROADWAY  SAV.  INST.  OF  CITY  OF 
NEW  YORK,  Appellant,  t.  TOWN  OF  PEL- 
HAM,  Respondent  (Court  of  AiH>eals  of  New 
York.  Jan.  14,  1896.)  No  opinion.  Motion  de- 
nied, without  costs.  See  31  N.  Y.  Supp.  402. 
Held,  costs  referred  to  in  decision,  ubl  supra, 
mean  costs  iu  this  court  In  re  Water  Com'ra 
of  Amsterdam,  104  N.  Y.  677,  10  N.  B.  646. 


BRUNO,  Respondent,  t.  BROOKLYN  CITY 
R.  OO.,  Appellant  (Court  of  Appeals  of  New 
York.  Oct.  29,  1895J  Matthew  Hale,  for  ap- 
pellant J.  Edward  Swanstrom,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur,  excei>t  GRAY,  J.,  not  sitting.  See 
S  Misc.  Rep.  «».  26  N.  Y.  Supp.  607. 


BUTTS,  Respondent,  t.  J.  C.  MACKEY  CO., 
Appellant  (Court  of  Appeals  of  New  York. 
Not.  1,  1896.)  B.  N.  Wilson,  for  appellant 
William  Nathi.  Cogswell,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur,  except  HAIGHT,  J.,  not  sitting.  See 
72  Hun.  662,  26  N.  Y.  Supp.  631. 


CARLSON,  Respondent,  t.  WINTEESON, 
Appellant  (Court  of  Appeals  of  New  York. 
Oct  15,  189o.)  No  opinion.  Motion  to  advance 
granted.  Case  to  be  put  on  calendar,  and  heard 
at  next  session  of  the  court  See  82  N.  Y.  Supp. 
261. 


CHARDB  et  al..  Respondents,  t.  CITY  OF 
BROOKLYN,  Appellant  (Court  of  Appeals 
of  New  York.  Dec.  3,  1895.)  No  opinion. 
Motion  for  reargument  denied,  without  costs. 


CHARDE  et  al..  Respondents,  t.  CITY  OF 
BROOKLYN,  Appellant.  SIMMS,  Respond- 
ent, v.  SAME,  Appellant  (C\>urt  of  Appeals  of 
New  York.  Oct.  22, 1895.)  Albert  G.  McDon- 
ald and  R.  B.  Greenwood,  Jr.,  for  appellant 
Oscar  Frisbie,  for  respondents  Cbarde.  Esek 
Cowen,  for  respondent  Simms.  No  opinion. 
Judgment  affirmed  in  Simms  C^ase.  See  8  Misc. 
Rep.  598,' 29  N.  Y.  Supp.  390.  Judgment  re- 
versed in  Charde  Case  on  the  opinions  of  gen- 
eral term  In  th%  Simms  Case,  with  costs.  87 
Hun,  36,  83  N.  Y.  Supp.  859.     All  concur. 


OLARK.  Respondent,  t.  CLARK,  Appellant 
(Court  of  Atmeals  of  New  York.  Oct  29, 1896.) 
No  opinion.  Motion  granted,  and  cause  ordered 
placed  on  calendar  to  be  beard  at  next  session 
pf  the  «oart„  See.32  N.  Y.  Supp.  325.. 


OLARK,  Respondent,  t.  EXCHANGE 
PRINTING  (X).  et  al.,  AppeUants.  (Court  of 
AppeaU  of  New  York.  Jan.  14,  1896.)  No 
opinion.  Motion  to  amend  remittitur  denied, 
without  costs.    See  42  N.  B.  417. 


CLOSE,  Respondent,  ▼.  NOYE,  Appellant 
(Court  of  Appeals  of  New  York.  Dec.  S.  1886.) 
No  opinion.  Motion  for  reargument  denied, 
without  costs.    See  41  N.  B.  570. 


CORLEY,  Appellant,  t.  McELMEEL  et  al.. 
Appellants  (STOVER  et  aL,  Respondents). 
(Court  of  Appeals  of  New  York.  Dec.  1(), 
1896.)  No  opinion.  Motion  for  reference  grant- 
ed, and  case  set  down  for  hearing  this  term,  as 
the  parties  may  agree.    See  33  N.  Y.  Supp.  862. 


CUTTING  et  al..  Respondents,  ▼.  STOKBS, 
Appellant  (Court  of  Appeals  of  New  York. 
Dec.  19,  18%.)  WiUiam  R.  Martin,  for  appel- 
lant. J.  Archibald  Murray,  for  respondents. 
No  opinion.  Jndgnient  affirmed,  wHb  costs.  All 
concur,  except  BARTLBTT,  J.,  disaentins. 
See  26  N.  Y.  Supp.  866. 


DBMAREST,  Appellant  y.  MAYOR,  ETC., 
OF  CITY  OF  NEW  YORK.  Respondent 
(Court  of  Appeals  of  New  York.  Dec.  19, 
1895.)  No  opmion.  Motion  for  reargument  de- 
nied, with  costs.    See  41  N.  B.  405. 


DRUCKER,  Respondent,  t.  METROPOLI- 
TAN EL.  RY.  (X).  et  al.,  Appellants.  (Court 
of  Appeals  of  New  York.  Dec.  19,  1895.) 
Brainard  Tolles,  for  appellants.  Roger  Foster, 
fur  respoQdeut  No  opinion.  Judgment  af- 
firmed, with  costs,  on  opinion  ot  general  term. 
25  N.  Y.  Supp>  922.    All  concur. 


DUNNING,  Respondent,  v.  DUNNING  et 
al..  Appellants.  (Court  of  Appeals  of  New  York. 
Oct  8,  1895.)  Henry  A.  Brann  and  A.  Britton 
Havens,  for  appellants.  William  G.  Bussey 
and  Daniel  Whitiord,  for  respondent  No  opin- 
ion. Judsrment  affirmed,  witn  costs,  on  opinion 
below.  82  Hun,  462,  31  N.  Y.  Supp.  719.  All 
concur. 


EAGER,  Respondent,  v.  FIREMAN'S  FUND 
INS.  CO.,  Appellant.  ((3ourt  of  Appeals  of  New 
York.  Dec  19,  18%.)  I.  N.  Ames,  for  appel- 
lant. William  Nottingham,  for  respondent  No 
opinion.  Judgment  affirmed,  on  opinion  below, 
with  costs.    25  N.  Y.  Supp.  36.    AU  concur. 

FERNBACHER,  Respondent.  ▼.  ROOSE- 
VELT et  al.,  Police  Com^s,  Appellants.  (Court 
of  Appeals  of  New  York.  Jan.  28.  1896.)  No 
opinion.  Appeal  dismissed  on  argument  See 
36  N.  Y.  Supp.  898. 


FORAN,  Appellant,  v.  NEW  YORK  CENT. 
&  H.R.R.  CO.,  Respondent  (Court  of  Appeals 
of  New  York.  Nov.  26,  1896.)  Moses  Shiie, 
for  appellant  Charles  A.  Pooley,  for  respond- 
ent JNo  opinion.  Order  affirmed  and  judipnent 
absolute  ordered  for  defendant,  with  costs,  on 
opinion  at  general  term.  19  N.  Y.  Supp.  417. 
AU  concur,  except  VIHGB  and  HAIGHT,  JJ., 
not  sitting. 


FOWLER,  Appellant,  t.  NEW  YORK 
CENT.  &  H.  R.  R.  00.V  Respondent.  (C^urt 
of  Appeals  of  New  York.    Nov.  2G,  1896.) ,  J. 
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Newton  Fiero,  for  appellant.  Hamilton  Harris, 
for  respondent.  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concur,  except  FINCH, 
J.,  not  sitting.  See  74  Hun,  141,  26  N.  Y.  Sapp. 
218. 


FOX  et  al.,  Appellants,  ▼.  MATTHIBSSEN, 
Respondent.  (Court  of  Appeals  of  New  York. 
Dec.  10,  1895.)  No  opinion.  Motion  to  fix 
day  certain,  etc,  granted.  See  32  N.  Y.  Snpp. 
356. 


GAFFNEY  t.  BROOKLYN  CITY  R.  CO. 
(Court  of  Appeals  of  New  Yorlc.  Jan.  14,  1896.) 
No  opinion.  Motion  to  amend  remittitur  grant- 
ed. 


OAFFNBY,  Respondent,  r.  BROOKLYN 
CITY  R.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Dec  19,  1896.r  Matthew  Hale, 
for  appellant  Charles  J.  Patterson,  for  re- 
q;iondent  No  opinion.  Judgment  affirmed, 
with  costs.  AU  concur,  except  GRAY,  J.,  not 
sitting.     See  25  N.  Y.  Supp.  996. 


GARDEMER,  Appellant,  t.  PERRY  et  aL, 
Respondents.  (Court  of  Appeals  of  New  York. 
Dec  19,  1895.)  W.  H.  Gardenier,  for  appel- 
lant. Emmett  J.  Ball,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur.    See  26  N.  Y.  Supp.  1126. 


GEBBIE  et  al.,  Respondents,  y.  STtTT,  Ap- 

?ellant    (Court  of  Appeals  of  New  York.    Dec. 
9,  1895.)    H.  C.  Cook,  for  appeUant.    Frank 
Bowman,    for   respondents.     No   opinion^    Ap- 


rl  dismissed,  with  costs. 
Y.  Supp.  102. 


All  concur.    See 


GEORGE,  Appellant,  t.  CARPENTER  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  Oct  8,  1895.)  Edward  B.  Whitney,  for 
appellant  Howard  Van  Sinderen,  for  respond- 
ents. No  opinion.  Judgment  affirmed,  on  opin- 
ion below,  with  costs.  73  Hun,  221,  25  N.  Y. 
Supp.  1066.    All  concur. 


GLEESON,  Appellant  t.  BRUMMER,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Dec.  3,  1895.)  No  opinion.  Motion  to  prefer 
denied,  without  costs.    See  34  N.  Y.  Snpp.  375. 


GRANNISS  &  HURD  LUMBER  CO.,  Re- 
spondent, T.  DEEVES,  AppeUant  (Court  of 
Appeals  of  New  York.  Not.  26,  1895J  Abner 
C.  Thomas,  for  appellant.  Michael  H.  Cardo- 
xo,  for  respondent.  No  opinion.  Judgment  af- 
firmed, with  costs,  on  opinion  in  general  term. 
72  Hun,  171,  25  N.  Y.  Supp.  876.    AU  concur. 

HAINES  et  al..  Respondents  (GANO  et  al. 
Appellants),  v.  PATTERSON  et  al.,  Respond- 
ents. PATTERSON  V.  McCUNN  et  al.  GANO 
V.  SAME.  (Court  of  Appeals  of  New  York. 
Oct  22.  1895.)  Preston  StevenBon,  for  an>el- 
lants.  Charles  Fox,  j^or  respondents.  No  opin- 
ion. Order  affirmed,  with  costs.  All  concur. 
See  87  Hun,  109,  33  N.  Y.  Supp.  814. 


HEOLA  OONSOL.  GOLD  MIN.  CO.,  Re- 
spondent, T.  O'NEILL,  Appellant.  (Court  of 
Appeals  of  New  York.  Oct.  29,  1895.)  No 
opinion.  Itlotion  of  appellant  for  leave  to  file 
corrected  copies  of  cases  and  points  granted  on 


Sayment  of  $10  costs.    Motion  of  respondent  to 
ismiss  appeal  denied,  without  costs  to  either 
party.    See  22  N.  Y.  Supp.  180,  1104, 

HECLA  CONSOL.  GOLD  MIN.  CO.,  Re- 
spondent, T.  O'NEILL,  AppeUant  (Court  of 
Appeals  of  New  York.  Dec.  19,  18d6.)  Wil- 
liam Lane  O'NeUl,'  for  appeUant  J.  Noble 
Hayes,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.  AU  concur.  See  22  N.  Y. 
Supp.  130.  1104. 


HELLMAN  et  al..  Respondents,  r.  FORTY- 
SECOND  ST.  &  G.  CT.  FERRY  R.  CO., 
AppeUant.  (Court  of  Appeals  of  New  York. 
Dec.  19,  1895.)  Freling  H.  Smith,  for  appel- 
lant (ieorge  Hoadly,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs,  on  au- 
thority of  Fifth  Aye.  Bank  y.  Forty-Second  St 
&  G.  St  Ferry  R.  Co.,  137  N.  Y.  231,  33  N.  B. 
378.    All  concur.    See  26  N.  Y.  Supp.  653. 

HBNNESSY,  Respondent,  y.  BROOKLYN 
CITY  R.  CO.,  Appellant  ftJourt  of  Appeals  of 
New  York.  Noy.  26,  1895.)  Matthew  Hale, 
for  appeUant.  James  C.  Church,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  GRAY  and  HAIGHT, 
JJ.,  not  sitting.-  See  73  Hun,  668,  26  N.  Y. 
Supp.  321. 


HBYLBR,  Respondent,  y.  NEW  YORK 
NEWS  PUB.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Dec  19,  1895.)  Simon  W. 
Rosendaie,  for  appellant  Louis  J.  Grant  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs.  All  concur.  See  24  N.  Y.  Suup. 
499. 


HOWE'S  CAVE  LIME  &  CEMENT  CO., 
Respondent,  y.  HOWE'S  CAVE  ASS'N,  Appel- 
lant (Court  of  Appeals  of  New  York.  Dec 
lO,  1895.)  Isaac  H.Maynard,  for  appellant  J. 
Lee  Tucker,  for  respondent  No  opinion.  Or- 
der affirmed,  with  costs,  on  opinion  at  general 
term.    34  N.  Y.  Supp.  848.    All  concnr. 


ISOLA  et  aL,  Respondents,  y.  WEBER  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  Dec  19,  1^.)  No  opinion.  Motion  for 
reargument  denied,  with  costs.  See  41  N.  E. 
704. 


JAMER,  Appellant  y.  JACOBS  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Oct.-  29,  1895.)  E.  J.  Bro*n,  for  appellant 
Stephen  B.  Jacobs,  for  respondents.  No  opin- 
ion. Judjrment  affirmed,  with  costs.  AJl  con- 
cnr.   See  71  Hun,  176,  24  N.  Y.  Supp.  1126. 

JOSLYN,  AppeUant  v.  RAYMOND  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Oct.  22,  1895.)  John  B.  Abbott,  for  appeUant. 
S.  D.  Bentley,  for  respondents.  No  opinion. 
Judgment  affirmed,  with  custs.  AU  concur,  ex- 
cept HAIGHT,  J.,  not  sitting. 


JULIAN,  Appellant  ▼.  WOOLSEY,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Dec.  10,  1895.)  George  C.  Genet  for  appeUant 
George  J.  Greenfield,  for  respondent  No  opin- 
ion. Order  affirmed,  with  costs.  AU  concur. 
See  87  Hun,  326,  34  N.  Y.  Supp.  321. 


KESSLER  et  al.,   Appellants,  y.   LEVY   et 
aL,  Respondents.     (Court  of  Appeals  of  New 
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York.  Oct  22.  1895.)  Simon  Sultan,  for  ap- 
pellants. B.  F.  ESnstein,  for  respondents.  No 
opinion.  Order  affirmed,  witli  costs.  Ail  con- 
cur. See  11  Misc.  Rep.  275,  32  N.  ¥.  Supp. 
260l 


KIELET,  Respondent,  t.  CENTRAL  COM- 
PLETE COMBUSTION  MANUP'G  OO.,  Ap- 
?ellant.  (Court  of  Appeals  of  New  Yorlc.  Jan. 
4,  1806.)  No  opinion.  Motion  to  amend  re- 
mittitur denied,  without  costs.  See  42  N.  E. 
260. 


KINO,  Respondent,  t.  SECOND  AVE.  R. 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Jan.  28,  1806.)  George  H.  Hart,  for  re- 
spondent. Joiin  M.  Scribner,  for  appellant.  No 
opinion.  Judirment  affirmed,  witn  costs.  All 
ooncar.    See  26  N.  Y.  Supp.  978. 


KNAPP,  Appellant,  v.  HALL.  Respondent 
{Court  of  Appeals  of  New  York.  Oct.  25,  1895.) 
Natlianiel  Foote,  for  appellant.  Theodore  Ba- 
con, for  respondent  No  opinion.  Order  af- 
firmed, and  judgment  absolute  ordered  for  the 
defendant  on  the  stipulation,  with  costs  in  all 
courts.  All  concur,  except  BAKTLETT,  J., 
dissenting,  and  HAIGHT,  J.,  not  sitting.  See 
70  Hun,  17,  23  N.  Y.  Supp.  1109. 


KOKE  et  al..  Appellants,  t.  BALKEN  et 
ai..  Respondents.  (Court  of  Appeals  of  New 
York.  Dec.  19,  1895.)  Joaiah  T.  Marean.  for 
appellants.  William  R.  Martin,  for  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  25  N.  Y.  Supp.  1038. 


In  re  LAUDY'S  WILL.  (Court  of  Appeals 
of  New  York.  Oct  15,  1805.)  Daniel  G.  Rol- 
lins, for  appellant.  H.  B.  Closson  and  P.  H. 
Vernon,  for  respondents.  No  opinion.  Motion 
denied  and  the  judgment  in  the  case  affirmed 
on  the  opinion  in  general  term,  with  costs.  78 
Hun,  479,  20  N.  Y.  Supp.  136.  All  concur,  ex- 
cept BARTLETT,  J.,  not  sitting. 


In  re  LAUDY'S  WILL.  (Court  of  Appeals 
of  New  York.  Dec  3,  18050  Daniel  G.  Rol- 
lins, for  the  motion.  P.  H.  Vernon  and  H.  B. 
Closson,  opposed.  No  opinion.  Motion  granted. 
Ubi  supra. 


LBWISOHN  et  al..  Respondents,  t.  CLEV- 
BNGER,  Appellant  (Court  of  Appeals  of  New 
York.  Dec.  19,  1895.)  William  B.  Ellison,  for 
appellant.  John  S.  Davenport,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur.    See  25  N.  Y.  Supp.  884. 


LOMBARD,  Respondent  t.  BROOKLYN 
CITY  R.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Dec.  19,  1895.)  Matthew  Hale, 
for  appellant.  Isaac  M.  Kopper,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs.  Ail  concur,  except  GRAY,  J.,  not  sit- 
ting.   See  26  N.  Y,  Supp.  1136. 


McCHESNEY,  Respondent  v.  PANAMA  R. 
CO.,  Appellant  (Court  of  Appeals  of  New 
York.  Dec.  19,  1895.)  Frederic  R.  Coudert 
for  appellant  Amosa  J.  Parker,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costa,  on  opinion  below.  26  N.  Y.  Supp.  245. 
All  concur. 


McCLAIN.  Appellant,  r.  SOHOPIELD  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  Dec.  19.  1895.)  Abraham  Omber,  for 
appellant  J.  Mayhew  Wainwright,  for  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  26  N.  Y.  Supp.  700. 


McDERMOTT,  Appellant  r.  NASSAU 
ELECTRIC  R.  CO.,  Respondent  (Court  of 
Appeals  of  New  York.  Oct  22,  1805.)  B.  C. 
Boardman,  for  appellant  John  J.  Allen,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
costs.  All  concur.  See  85  Hun,  422,  32  N.  Y. 
Supp.  884. 


MARTIN,  Appellant  ▼.  JOHNSTON  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Jan.  28,  1896.)  Austen  G.  Fox,  for  appellant 
Thos.  J.  Keigham,  for  respondents.  No  opin- 
ion. Judgment  ajBirmed,  with  costa.  All  con- 
cur.   See  82  N.  Y.  Supp.  114S. 


MAYOR,  ETC.OP  CITY  OF  NEW  YORK, 
Respondent  v.  NEW  YORK  CENT.  &  H.  R. 
R.  Co.  et  al.,  Appellants.  ((Jourt  of  Appeals  of 
New  York.  Oct.  29,  1895.)  Henry  H.  Ander- 
son, for  appellants.  D.  J.  Dean,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs,  on  opinion  of  general  term.  GQ  Hun,  324, 
23  N.  Y.  Supp.  662.  All  concnr,  except 
FINCH,  J.,  not  sitting. 


MOFPETT,   HOD6KINS  &  CLARK  CO., 
Respondento,  t.  PEORIA  WATER  CO.,  Ap- 

Eellant.  (Court  of  Appeals  of  New  York.  Jan. 
4,  1896.)  No  opinion.  Order  affirmed,  with 
costs.  All  concur,  except  O'BRIEN,  J,,  not 
voting,  and  VANN,  J.,  not  sitting.  See  81  N. 
Y.  Supp.  718. 


MURRAY,  Respondent,  v.  GREAT  WEST- 
ERN INS.  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  Oct.  29,  1895.)  Treadwell 
Cleveland,  for  appellant  George  C.  Holt,  for 
respondent.  No  opinion.  Jui^ment  affirmed, 
witn  costs,  on  opinion  below.  72  Hun,  282,  25 
N.  Y.  Supp.  414.    All  concur. 


NEDDO.  Appellant,  v.  VILLAGE  OP  Tl- 
OONDBROGA,  Respondent  (Court  of  Appeals 
of  New  York.  Dec.  19,  1805.)  Francis  A. 
Smith,  for  appellant.  Chester  B.  AIcLaughlin, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.  All  concnr.  See  28  N.  Y.  Sump. 
887. 


NUGENT,  Appellant  v.  ATLAS  STEAM- 
SHIP (X).,  Respondent  (Court  of  Appeals  of 
New  York.  Oct.  29,  1895.)  Charles  Francis 
Bates  and  John  Chetwood,  for  appellant.  Ev- 
erett P.  wheeler,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.  FINCH.  GRAY, 
O'BRIEN,  and  HAIGHT,  JJ.,  concur:  AN- 
DREWS, O.  J.,  and  PECKHAM  and  BART- 
LETT, JJ,  dUsent    See  16  N.  Y.  Supp.  66. 


PEOPLE.  Appellant  v.  BANKERS'  LOAN 
&  INVESTMENT  CO.,  Respondent.  (Court  of 
Appeals  of  New  York.  Jan.  14.  1896.)  No 
opinion.  Motion  to  amend  order  granted.  See 
84  N.  Y.  Supp.  235. 


PEOPLE,  Respondent  v.  DOXTATER,  Ap- 

Sellant.    (Court  of  Appeals  of  New  York.    Dec. 
0,  1895.)    John  Lansing,  for  appellant    Virgil 
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K.  Kellogg,  for  respondent.  No  opinion.  Jadg- 
mcnt  and  order  affirmed,  with  costs,  on  opinion 
In  general  term.  76  Hun,  472,  27  N.  Y.  Supp. 
481.  All  concur,  except  O'BRIEN,  J.,  not  sit- 
ting. 


PEOPLE  ex  rel.  AMERICAN  AXE  & 
TOOL  CO.,  Appellant,  v.  ROBERTS,  Comp- 
troller, Respondent.  (Court  of  Appeals  of  New 
York.  Oct.  22,  1895.)  Frederic  G.  Dow,  for 
appellant.  T.  E.  Hancock,  Atty.  Gen.,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
costs.  All  concnr.  See  82  Hum,  813,  81  N.  Y. 
Snpp.  24!». 


PEOPLE  ex  reL  CRISCOLLA,  Respondent, 
T.  ADAMS,  Treasurer  of  Kings  County,  Appel- 
lant PEOPLE  ex  rel.  JOHNSON.  Appellant, 
T.  SAME,  Respondent  (Goort  of  Appeals  of 
New  York.  Dec.  18,  1885.)  J.  Edward  Swan- 
strom,  for  relators.  George  F.  Elliott,  for  de- 
fendant Adams.  No  opinion.  Order  reversed 
as  to  Criscolla,  and  appeal  dismissed  as  to 
.Tohnson.  with  costs.  All  concnr.  See  8S  N.  Y. 
Supp.  648. 


PEOPLE  ex  rel.  DEXTER,  Appellant,  v. 
PALMER  et  al..  Assessors  of  Town  of  Wa- 
Terly,  Respondents.  (Court  of  Appeals  of  New 
York.  Dec.  19,  1895.)  John  P.  Badger,  for 
appellant.  John  P.  Kellas,  for  respondents. 
No  opinion.  Order  affirmed,  with  costs.  All 
concur.    See  38  N.  Y.  Supp.  826,  1088. 


PEOPLE     ex     rel.     KNICKERBOCKER 

PRESS,  Appellant,  v.  BARKER  et  al..  Com- 
missioners, Respondents.  (Court  of  Appeals  of 
New  York.  Nov.  26,  1895.)  Everett  P.  Wheel- 
er, for  appellant.  D.  J.  Dean,  for  respondents. 
No  opinion.  Order  affirmed,  with  costs,  on  opin- 
ion below.  87  Hun,  341,  84  N.  Y.  Supp.  £§8. 
All  ooncnr. 


PEOPLE  ex  rel.  REDFIELD,  Appellant,  v. 
MURRAY  et  al.,  Oommissioners,  Respondents. 
(Court  of  Appeals  of  New  York.  Nov.  26, 
1895.)  Robert  L.  Redfield,  for  appellant  Gib- 
son Putzel,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  costs,  on  opinion  below.  87 
Hon,  393,  34  N.  Y.  Supp.  428.    All  concnr. 


PEOPLE  ex  rel.  SCHAEFFLER,  Respond- 
ent, V.  BARKER  et  al..  Commissioners,  Appel- 
lants. (Court  of  Appeals  of  New  York.  Dec. 
18,  1806.)  David  J.  Dean,  for  appellants. 
Frank  SchaeflSer,  in  pro  per.  No  opinion. 
Order  affirmed,  with  costs,  on  opinion  below. 
33  N.  Y.  Supp.  1042.    All  concur. 


PEOPLE  ex  reL  SMITH,  Respondent,  t. 
WURSTER,  Fire  Commissioner,  Appellant 
(Court  of  Appeals  of  New  York.  Nov.  26, 189W 
Howard  O.  Wood,  for  appellant.  Edward  F. 
O'Dwyer,  for  respondent  No  opinion.  Or- 
der affirmed,  with  costs.  All  concur.  See  88 
Hun,  7,  35  N.  Y.  Supp.  87. 


PEOPLE  ex  rel.  UPSON,  Appellant,  t. 
WEBSTER.  Superintendent,  Respondent 
(Court  of  Appeals  of  New  York.  Nov.  26, 1895J 
H.  B.  Hallock,  for  appellant  Howard  U. 
Widener,  for  respondent.  No  opinion.  Order 
affirmed,  on  opinion  below,  with  costs.  29  N. 
Y.  Supp.  61S.  AU  ooncnr,  except  HAIOHT,  J, 
not  sitting, 


PEOPLE  ex  reL  WESTERN  NEW  YORK 
&  P.  R.  CO.  et  al..  Respondents,  v.  ADAMS  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  Dec.  10,  1885.)  A.  J.  ISodenbeck,  for 
appellants.  Charles  J.  Bissell,  for  respondents. 
No  opinion.  Order  affirmed,  witii  costs,  on  opin- 
ion below.  88  Hun.  122,  34  N.  Y.  Supp.  378. 
All  concur. 


PE»PLE'g  TRUST  CO.  v.  SMITH  et  aL 
(Court  of  Appeals  of  New  York.  Dec.  3,  1885.) 
No  opinion.  Motion  to  amend  remittitur  grant- 
ed. 


PEOPLE'S  TRUST  CO.,  Appellant,  r. 
SMITH  et  al.,  Regiondents  (PRESBYTERIAN 
HOME  FOR  ACSED  WOMEN,  Appellant). 
(Court  of  Appeals  Of  New  York.  Oct.  8,  1895.) 
George  W.  Wingate  and  A.  R.  Dyett  for  ap- 
pellants. J.  Warrren  Greene,  John  M.  Shedd, 
and  W.  F.  Dunning,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs,  on  opinion 
below.  Si  Hnn.  484,  31  N.  Y.  Supp.  618.  AU 
concur. 


PERKINS.  Renpondent,  ▼.  BENNETT,  Ap> 
pellant.  (Court  of  Appeals  of  New  York.  Oct 
22,  1885.)  John  Townsbend,  for  appellant  Jo- 
seph Fitch,  for  respondent.  No  opinion.  Order 
affirmed,  with  costs.  AU  ooncnr.  See  88  Hnn, 
617,  34  N.  Y.  Snpp.  1146. 

PETTEE,  Respondent,  v.  PBTTBE,  Appel- 
lant (Court  of  Appeals  of  New  York.  Dec.  18, 
1893.)  Francis  A.  Smith,  for  appeUant  (Ches- 
ter B.  McLaughlin,  for  respondent  No  opin- 
ion. Judgment  affirmed,  with  costs.  All'  con- 
cur, except  O'BRIEN,  J.,  not  voting.  See  28 
N.  Y,  Supp.  1148. 


PRICE,  Respondent  v.  GA  NUN  et  al.,  Ap- 
pellants. (Court  of  Appeals  of  New  York.  Oct 
15,  1885.)  Brainard  ToUes,  for  the  motion. 
George  D.  Beattys,  opposed.  No  opinion.  Or- 
dered: If  defendants  pay  plaintitTs  attorney 
the  ordinary  costs  of  appeal  m  this  court  on  or 
before  the  18th  day  of  October,  1885,  the  order 
dismissing  the  appeal  herein  is  vacated,  and  de- 
fendants are  at  liberty  to  file  return  with  the 
clerk  of  this  court  on  or  before  October  26. 
1885,  nunc  prci  tunc  as  of  the  time  default  was 
made  in  filing  same.  If  costs  are  not  paid  as 
above  required,  this  motion  is  denied,  with  SIO 
costs.    See  32  N.  Y.  Supp.  801. 

REDNER,  Respondent,  t.  LEHIGH  &  H. 
R.  RY.  (X).,  Appellant  (Court  of  Appeals  of 
New  York.  Dec.  19,  1895.)  Isaac  H.  May- 
nard,  for  appellant.  John  M.  Gardner,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs.  AU  concur.  See  26  N.  Y.  Supp. 
105a 


ROBINSON,  Appellant,  t.  PASSAVANT  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  Nov.  1,  1895.)  Charles  De  Hart  Brow- 
er,  for  appellant.  CJiarles  E.  Hughes,  for  re- 
spondents. No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  of  general  term.  73  Hnn, 
138,  26  N.  Y.  Supp.  12a     AU  concur. 

ROTTENBBRO,  Respondent,  t.  SEOELKE, 
AppeUant  (Court  of  Appeals  of  New  York. 
Dec.  19,  1885.)  A.  N.  Weller.  for  appellant 
Max  Klein,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs,  AU  ooncnr.  ttee  m 
N.  Y.  Supp.  887. 
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SGHIBRLOH,  Reapondent,  ▼.  SCHIHR- 
IiOH,  Appellant  (Court  of  Appeals  of  New 
York.  Jan.  28,  1896.)  Geo.  H.  Xeaman.  for 
the  motion.  Geo.  W.  Roderick,  opposed.  No 
opinion.  Motion  for  reargument  denied.  See 
42  N.  B.  400. 


SCHUTLEK,  Respondent,  t.  CURTIS  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
Jan.  14,  1896.)  No  opinion.  Motion  for  rear- 
gnment  denied,  without  costs.    See  42  N.  £.  22. 


SEABOARD  NAT.  BANK,  Respondent,  t. 
BURLEIGH  et  al.,  Appellants.    (Court  of  Ap- 

rls  of  New  York.  Nov.  26,  1895.)  Chester 
McLaughlin,  for  appellants.  Herman  Aaron, 
for  respondent.  No  opinion.  Judgment  affirm- 
ed, with  costs,  on  opinion  below.  74  Hun,  400, 
26  N.  Y.  Supp.  S87.    All  concur. 

SHBPARD,  Respondent,  t.  METROPOLI- 
TAN EL.  RY".  CO.  et  al..  Defendants  OVEST- 
ERN  UNION  TEL.  CO.,  Appellant).  (Court  of 
Appeals  of  New  York.  Oct.  8,  1895J  Brain- 
ant  ToUes,  for  appellant.  William  G.  Peckham, 
for  respondent.  No  opinion.  Order  affirmed, 
with  costs,  on  the  authority  of  Pegram  t.  Rail- 
way Co.,  infra.  All  concur,  except  GRAY, 
J.,  taking  no  part.  See  82  Hun,  527,  31  N.  Y. 
Supp.  537.  

SHBPARD,  Respondent,  t.  METROPOL- 
ITAN EL.  RY.  CO.  et  al.,  Defendants  (WEST- 
ERN UNION  TEL.  CO.,  Appellant).  (Court 
of  Appeals  of  New  York.  Oct.  29,  1895.) 
Brainard  ToUes,  for  the  motion.  John  De  Witt 
Warner  and  W.  G.  Peckham,  opposed.  No 
opini6n.  Motion  for  reargument  denied,  with 
$10  costs.    See  31  N.  Y.  Supp.  537. 

SHEPARD  et  al..  Respondents,  v.  METRO- 
POLITAN EL.  RY.  CO.  et  al..  Appellants. 
i Court  of  Appeals  of  New  York.  Oct.  22, 1895.) 
irainard  ToUes,  for  appellants.  E.  W.  Tyler, 
for  respondents.  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concur.  See  81  N.  Y. 
Supp.  637. 


SISCO,  Respondent,  v.  LEHIGH  &  H.  R. 
RY.  C(X,  Appellant.  ((3onrt  of  Appeals  of  New 
York.  Dec.  10,  1895.)  No  opinion.  Motion  for 
duplicate  remittitur  granted.    See  41  N.  B.  90. 


In  re  SMITH  et  al.  (Court  of  Appeals  of 
New  York.  Jan.  28,  1896.)  No  opinion.  Mo- 
tion to  put  on  calendar  denied,  without  costs. 
See  34  N.  Y.  Supp.  1148. 


SMITH,  Respondent,  t.  BUFFALO.  R.  & 
P.  R.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Dec.  19,  1895.)  Henry  G.  Dan- 
forth,  for  appellant.  E.  F.  Babcock,  for  re- 
spondent. No  opinion.  Judgment  affirmed, 
with  costs.  All  concur,  except  HAIGHT,  J., 
not  Bitting.    See  25  N.  Y.  Supp.  638. 


SMITHERS,  Respondent,  y.  STEINBR,  Ap- 
pellant (Court  of  Appeals  of  New  York.  Oct 
16,  1895.)  No  opinion.  Motion  to  prefer  de- 
nied, without  costs.    See  34  N.  Y.  Supp.  678. 

In  re  TAYLOR  et  al.  (Conrt  of  Appeals  of 
New  York.  Nov.  1,  1895.)  Henry  Major,  for 
appellant.  George  B.  Ashley,  for  respondents. 
No  opinton.  .  Judgment  affirmed,  with  costs. 
All  concur.    See  20^.  Y.  Supp.  900. 


THOMPSON,  Aimeltant,  ▼.  STANLEY  et 
a]..  Respondents.  TCourt  of  Appeals  of  New 
York.  Not.  1,  189o.)  Ladislas  Karge,  for  ap- 
nellant  Frederick  Seymour,  for  respondents- 
No  opinion.  Judgment  affirmed,  with  costs,  on 
opinion  below.  73  Hun.  248,  25  N.  Y.  Supp. 
m).    All  concur. 


THOMSON  et  al..  Appellants,  v.  DB  CAMP 
et  aL,  Respondents.  ((>>urt  of  Appeals  of  New 
York.  Oct.  22,  1895.)  Charles  B.  Snyder,  for 
appellants.  C.  D.  Adams,  for  respondents.  No 
opinion.  Order  affirmed,  with  costs,  on  opinion 
below.  86  Hun.  405,  33  N.  Y.  Supp.  467.  All 
concur. 


TOOMBY,  Respondent,  ▼.  DELAWARE,  L. 
&  W.  R.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Oct  29,  1896.)  HamUton  Odell. 
for  appellant  J.  Aspinwall  Hodge,  Jr.,  for  re- 
spondent. No  opimon.  Judgment  affirmed, 
with  costs.  All  concur.  See  4  Misc.  Rep.  392, 
24  N.  Y.  Supp.  106. 


TOWN  OF  WESTOHESTBR,  Appellant  ▼. 
HAFFEJN  et  al..  Respondents.  VILLAOB  OF 
WILLIAMSBRIDGET  Appellant  t.  HAP- 
PEN et  al..  Respondents.  PEOPLE  ex  reL 
FIELD,  Appellant,  t.  BOARD  OF  ALDER- 
MEN OF  CITY  OP  NEW  YORK,  Respond- 
ent. (Conrt  of  Appeals  of  New  Yonc.  Oct  8, 
1895.)  No  opinion.  These  cases  presented  the 
same  questions  as,  and  were  argued  and  de- 
cided with.  People  v.  Board  of  Snp'rs  of  West- 
chester County,  147  N.  Y.  1,  41  N.  B.  563. 
Judgment  and  orders  affirmed,  with  costs.  All 
concur.    See  35  N.  Y.  Supp.  817. 


UNITED  GLASS  CO.,  Appellant  ▼. 
SLEIGHT,  Respondent.  (Court  of  Appeals  of 
New  York.  Oct  22,  1895.)  Charles  S.  Kent, 
for  appellant.  Horace  McGuire,  for  respond- 
ent No  opinion.  Appeal  dismissed,  with  costs. 
Alt  concur.  See  86  Hun,  617,  35  N.  Y.  Saw. 
111& 


VIBTOR  et  «1.,  Respondents,  ▼.  LEVY  et  aL, 
Appellants.  (Court  of  Appeals  of  New  York. 
Jan.  21.  189A.)  Nathaniel  Myers,  for  appel- 
lants. Alex.  Blumenstlel.  -ior  respondents.  No 
opimon.  Judgment  affirmed,  witii  costs.  All 
concur.    See  24  N.  Y.  Supp.  428. 


In  re  WHITNEY'S  WILL.  (Court  of  Ap- 
peals  of  New  York.  Dec.  10,  1^.)  No  opin- 
ion. .  Motion  to  put  on  calendar  denied,  without 
costs.    See  35  N.  Y.  Supp.  798,  1119. 


WIENKEi,  Respondent  ▼.  VILLAGE  OF 
NORTH  TONA WANDA,  Appellant  (Court 
of  Appeals  of  New  York.  Dec.  19,  1895.) 
Tracy  C.  Becker,  for  appellant  W.  B.  Sim- 
son,  for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concur,  except  HAIGHT, 
J.,  not  TOting.    See  20  N.  Y.  Sni^.  390. 


WILLIAMS,  Respondent  t.  UNITED 
STATES  MUT.  AOG.  ASS'N  OF  CITY  OF 
NEW  YORK,  Appellant  (Court  of  Appeals 
of  New  York.  Oct.  8,  1895.)  Richard  L. 
Hand,  for  appellant  Edgar  T.  Brackett,  for 
respondent.  Ino  oinnion.  Judgment  affirmed, 
with  costs.  All  concur.  See  ^  Hun,  268^  31 
N.  Y.  Supp.  343. 
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a«  Ind.  sot) 

MODE  et  8l.  T.  BEASLEY  et  •!. 
(Supreme  Court  of  Indiana.     Jan.  10,  188S.) 

CONSTITUTIONAI.  LaW— SPECIAL  AOT— KeLOCATIOK 

0»  Ck)CST]f  SbaT— APPBAL— EVIDBNCB— SUFFl- 

CJENOT  OF  PbTITIOB— RBMON8TRAN0B. 

1.  The  fact  that  Act  March  9, 1889,  whidi, 
though  general  in  form,  and  pnrporting  to  be 
a  general  law  regulating  the  relocation  of  coun- 
ty seats,  was  by  known  existing  drcumstancea 
restricted  to  the  relocation  of  the  county  seat 
of  Crawford  county,  renders  it  a  special  law. 

2.  The  relocation  of  a  county  seat  is  not 
'"a  regulation  of  county  business,"  within  Const, 
-art.  4,  S  22,  which  prohibits  special  laws  "reg- 
ulating county  and  township  business." 

8.  The  passage  of  a  special  law  by  the  leg- 
islature is  condusiTe  that  a  general  law  Is  not 
applicable  within  Const,  art  4,  §  23,  prohibit- 
ing a  special  law  when  a  general  one  can  be 
made  applicable. 

4.  Act  March  9,  1889,  which.  In  effect,  pro- 
.  Tides  for  the  relocation  of  the  county  seat  of 
•Crawford  county,  does  not,  by  failing  to  provide 
for  notice  of  the  proceedings  prescribed  for  re- 
moval, violate  the  constitutional  provision  that 
no  person  shall  be  deprived  of  property  with- 
out due  process  of  law. 

5.  Act  March  9,  1889,  relating  to  the  relo- 
-cation  of  the  county  seat  of  Crawford  county, 
t)y  section  1  provides  that  "whenever  fifty-five 
per  cent,  of  the  legal  voters  of  any  county  seat, 
-shall  by  written  petition"  request  the  reloca- 
tion, "designating  in  such  petition  the  seat 
where  such  relocation  is  desired,"  and  shall  per- 
form certain  other  acts,  the  county  commission- 
ers shall  cause. the  relocation  to  be  made,  "pro- 
-Tided,  that  the  provisions  of  this  act  shall  ap- 
-ply  only  in  cases  where  an  appraisement  and 
«lection  has  been  had  prior  to  the  passage  of 
this  act"  under  a  former  act.  Held,  that  a  pe- 
■titlon  need  only  state  a  request  for  the  reloca- 
-tlcn  of  the  county  seat,  and  designate  the  site 
-where  the  relocation  is  desired. 

6.  Act  March  9,  1888,  provides  for  the  re- 
location of  the  county  seat  of  Crawford  county 
■on  petition  of  55  per  cent,  of  the  electors  of  the 
•county,  and  prescribes  as  conditions  precedent 

an  appraisement  and  election  under  a  prior 
act  by  which  the  appraisement  was  made  an  in- 
dispensable condition  to  the  holding  of  the  elec- 
tion. Held,  that  on  petition  for  removal  judi- 
/Cial  notice  will  be  taken  that  the  appraisement 
and  election  have  been  had  as  prescribed. 

7.  Act  March  9,  1889,  provides  for  the  re- 
location of  the  county  seat  of  Crawford  county 
on  petition  of  65  per  cent,  of  the  electors  of  the 
county,  and,  as  the  only  defenses  thereto,  proof 
that  any  of  the  petitioners  are  not  legal  voters, 
did  not  sign  the  petition,  or  have,  since  signing 
It,  signed  a  remonstrance,  and  makes  the  affida- 
-vit  of  a  competent  person  prima  facie  evidence 
-of  the  signing  and  of  the  petition  and  remon- 
strance, and  also  requires  both  the  petitions 
and  remonstrances  to  state  the  exact  time  each 
name  was  signed  thereto.  Held,  that  on  trial 
-de  novo  in  the  circuit  court  on  appeal  from  the 

board  of  county  commissioners  an  amendment 
of  the  petition'  by  insertion  of  the  time  each 
name  was  signed  thereto  was  proper,  such  re- 
-quirement  bemg  directory,  and  not  mandatory. 

8.  Act  March  9, 1889,  relating  to  the  reloca- 
tion of  the  county  seat  of  Crawford  county  on 
petition,  and  authorizing  remonstrances,  in  sec- 
tion 2  provides  that  "any  filer  of  a  petition  or 
remonstrance"  shall  be  held  liable  to  the  grand 
Jury  for  every  false  filing  of  names  on  such  pe- 
tition or  remonstrance.  Held,  that  remonstran- 
ces unfiled   were  properly  excluded  from  eri- 

^dence  in  proceedings  on  petition  filed  for  reloca- 
tion. 

9.  The  objection  cannot  be  raised  for  the 
•first  time  on  trial  de  novo  on  appeal  from  coun- 
'-ty  commissioners  in  statutory  proceedings '  for 
.relocation  of  a.  county  seat  that  the  county  .com- 


missioners did  not  allow  a  proper  time  for  filing 
remonstrances  to  the  petition  for  relocation. 

10.  A  refusal  to  auow  the  filing  of  remon- 
strances on  appeal  from  county  commissioners 
in  statutory  proceedings  on  petition  for  reloca- 
tion of  a  county  seat,  if  error,  is  harmless  where 
the  petition  would  still  have  sufficient  signers  If 
the  names  of  those  signing  the  remonstrances 
were  stricken  off. 

11.  In  proceedings  for  the  removal  of  a  coun- 
ty seat  under  a  statute  which  provides  for  re- 
moval on  petiti(Mi  of  a  certain  percentage  of  the 
electors  of  the  county,  and  that  the  number  of 
legal  ballots  cast  at  a  designated  election,  with 
10  per  cent  added,  shall  be  considered  the  num- 
ber of  votes  of  the  county,  an  instruction  that 
the  number  of  names  on  the  poll  books  of  the 
county  shall  be  taken  as  the  number  of  votes 
of  that  county  is  properly  refused. 

12.  In  proceedings  for  removal  of  a  county 
seat  under  a  statute  which  makes  affidavits  to 
the  petitiop  prima  facie  evidence  of  the  facts 
stated  therein,  an  instruction  that  "the  peti- 
tions and  affidavits  are  prima  facie  evidence 
that  they  were  signed  by  the  perRons  whose 
names  are  attached  thereto"  is  not  objection- 
able as  making  the  pevtitions  evidence  of  their 
own  contents,  where  other  instructions  render 
such  an  interpretation  unwarranted. ' 

13.  In  proceedings  for  removal  of  a  county 
seat  under  a  statute  providing  for  such  removu 
on  petition  signed  by  a  certain  percentage  of 
the  electors  of  the  county,  an  instruction  that 
any  qualified  voter  who  signed  the  petition  Is 
to  be  counted,  no  matter  where  he  now  resides, 
i»  not  objectionable  as  authorizing  the  counting 
as  a  signer  of  one  who  had  by  removal  ceased 
to  be  a  legal  voter  where  it  is  not  shown  that 
any  signer  had  so  ceased  to  be  a  legal  voter. 

14.  Where  a  statute  authorizes  the  removal 
of  a  county  seat  on  petition  of  a  percentage  of 
the  electors  of  the  county,  which  would  include 
several  thousand  names,  the  fact  that  a  wit- 
ness of  the  some  name  as  one  of  the  petitioners 
testifies  that  he  never  signed  the  petition  raises 
no  presumption,  on  the  ground  of  identity  of 
name  and  person,  against  the  validity  of  the 
name  signed  to  the  petition. 

15.  Where,  on  the  whole  record,  it  appears 
that  on  the  merits  a  case  has  been  fairly  tried, 
a  reversal  cannot  be  had  on  account  of  an  in- 
struction not  strictly  correct. 

16.  Act  March  9,  1889.  provides  for  the  relo- 
cation of  the  county  seat  of  Crawford  county 
on  petition  of  55  per  cent,  of  the  legal  voters  of 
the  county,  and  that  defense  against  relocation 
may  be  made  by  showing  that  any  of  the  sign- 
ers of  the  petition  were  not  legal  voters,  did  not 
sign  it,  or  have  since  signed  a  remonstrance 
against  the  same.  Held,  that  a  name  on  a  re- 
monstrance has  no  effect  unless  such  remon- 
strator  had  previously  signed  a  petition. 

17.  Where  a  statute  authorizes  an  act  to 
be  done  on  petition  of  the  legal  voters  of  a 
county,  proof  of  disqualification  of  one  signer 
win  not  throw  discredit  on  the  other  names. 

18.  Where  a  statute  provides  for  affidavits, 
and  makes  them  prima  facie  evidence  of  the 
facts  therein  stated,  but  does  not  provide  for  a 
cross-examination  of  the  affidavit,  such  cross- 
examination  cannot  be  allowed. 

19.  Act  March  9,  1889,  providing  for  the  re- 
location of  the  county  seat  of  Crawford  county 
on  petition  to  the  county  commissioners  author- 
izes an  appeal  to  the  circuit  court  under  provi- 
sions of  law  "for  appeals  in  other  cases  from 
the  board  of  commissioners."  Rev.  St  1894, 
8  7865  (Rev.  St  1881,  i  5778),  authorizes  a  final 
determination  of  proceedings  thus  appealed. 
Held,  -.that  the  circuit  court  on  appeal  in  pro- 
eeediaf^  for  relo<^tion  had  power  to  enter  judg- 
ment directing  the  relocation  to  be  made  as  ask- 
ed for  in  the  petition. 

Ai^ieal    from    drcuit    court,    WuhlDgton 
coon^.; .  T.  P.  Davis,.  Special  JtidgA, 
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Proceedings  br  William  T.  Beasley  and 
others  against  Tolbert  Mode  and  others  toe 
the  relocation  of  the  county  seat  of  Craw- 
ford county.  From  a  judgment  of  the  cir- 
cuit court  on  trial  de  novo  on  appeal  from  the 
board  of  county  commissioners  granting  the 
relocation,  defendants  appeal.     Affirmed. 

Zarlng  &  Hottell,  JTerre  L.  Snddarth,  John 
H.  Weathers,  Graceurll  &  Fnnlihouser,  El- 
liott &  EUiott.  and  E.  R.  Odle,  for  appellants. 
C.  L.  &  H.  B.  Jewltt  and  Smith  &  Korbly, 
for  appelleeB. 

McGABB,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Washington  circuit  court 
relocating  the  county  seat  of  Crawford  coun- 
ty at  English,  the  proceeding  having  originat- 
ed before  the  board  of  commissioners  of 
Crawford  county,  from  whose  determination 
of  the  matter  there  was  an  appeal  to  the 
circuit  court  of  said  county,  and  from  which 
court  the  cause  went  on  different  and  scTeral 
changes  of  venue  finally  to  the  Washington 
circuit  court,  where  It  was  finally  tried,  re- 
sulting In  the  judgment  already  mentioned, 
over  appellant's  motion  for  a  new  triaL  The 
assignment  of  errors  Is  such  as  to  present 
the  questions  hereinafter  discussed  and  de- 
cided. The  proceeding  was  had  under  the 
act  of  March  9.  1889.  Acta  1889,  p.  297; 
Rev.  St.  1894.  fit  5579-5588  (Elliott's  Snpp. 
gfi  1152-1161). 

It  Is  contended  by  the  teamed  counsel  for 
appellants  that  the  act  Is  unconstitutional, 
because  It  Is  local  In  Its  operation  and  effect, 
being  in  violation  of  section  22  of  article  4 
of  the  state  constitution.  It  is  contended 
that,  while  It  purports  to  be  general,  it  is 
nevertheless  as  much  local,  and  confined  In 
Its  operation  to  Crawford  county,  as  if  It 
had  been  so  expressly  limited  by  its  terms 
to  Crawford  county  by  name.  It  is  said  in 
8  Am.  &  Eng.  Enc.  Law,  pp.  896,  697,  that: 
"A  statute  In  relation  to  the  counties  or  cities 
of  a  state,  which  affects  cmly  a  portion  of 
them,  or  which  expressly  or  Impliedly  ex- 
cludes a  portion  from  its  operation,  is  local 
and  special,  within  the  meaning  of  the  con- 
stitutional Inhibitions.  The  prohibition  can- 
not be  evaded  by  declaring  the  act  to  be  a 
general  law.  Any  statute  which  can  apply 
to  but  a  portion  of  the  state,  though  purport- 
ing to  be  a  general  statute,  Is  special  legisla- 
tion." See  the  authorities  there  cited.  It  Is 
not  denied  by  the  api>ellees  that  the  act  In 
question  Is  as  local  as  If  It  expressly  named 
Crawford  county  as  the  only  place  In  the 
state  where  its  provisions  are  to  have  any 
operation  whatever.  But  It  la  contended  on 
their  behalf  that  it  Is  not  all  local  le^slatlon 
that  Is  Inhibited  by  the  constitution,  and  that 
the  location  and  relocation  of  county  seats 
are  legislative  functions,  and  that,  unless  such 
legislation  conflicts  with  some  express  inhibi- 
tion In  the  constitution,  it  would  still  be  val- 
id, notwltiistanding  It  Is  local,  and  not  of  uni- 
form openttlMi  throughout  the  state.    It  to 


said  In  4  Am.  &  Eng.  Enc.  Law,  402,  403, 
and  the  text  la  supported  by  numerous  au- 
thorities there  cited,  that:  "The  removal  of 
county  seats  Is  a  subject  over  which  the 
lawmaking  power  has  plenary  jurisdiction 
and  control.  In  the  absence  of  constitu- 
tional restrictions,  a  removal  could  be  author- 
ized upon  any  vote,  great  or  small,  which 
that  body  deemed  advisable.  •  •  •  No 
one  has  a  vested  right  In  the  continuance  of 
a  county  seat  at  a  particular  place,  and,  in 
the  absence  of  constitutional  restrictions,  the 
legislature  has  the  power  of  removing  It" 
The  section  of  the  constitution  already  refer- 
red to,  and  the  one  appellants  claim  is  vio- 
lated by  the  act  In  question,  provides:  "That 
the  general  assembly  shall  not  pass  local 
or  special  laws  In  any  of  the  following  enu- 
merated cases,  that  is  to  say,"  and  then  fol- 
lows the  enumeration  of  17  subjects.  The 
Inhibition  here  against  local  or  special  legisla- 
tion on  those  or  any  of  those  subjects  is  ab- 
solute and  unconditional.  But  the  next  (the 
twenty-third)  section  of  the  same  article  pro- 
vides that:  "In  all  cases  enumerated  In  the 
preceding  section,  and  In  all  other  cases 
where  a  general  law  can  be  made  applicable, 
all  laws  shall  be  general,  and  of  uniform 
operation  throughout  the  state:"  It  was  de- 
cided In  Thomas  v.  Board,  5  Ind.  4,  that  a 
special  act  of  the  legislature  providing  for 
the  removal  of  the  county  seat  of  that  coun- 
ty was  a  violation  of  the  twenty-third  sectlMi 
of  article  4.  That  case  has  since  been  over- 
ruled on  the  point  that  such  an  act  Is  void  by 
virtue  of  the  Inhibition  against  local  legisla- 
tion contained  In  the  twenty-third  section, 
though  It  has  never  been  questioned  on  the 
other  point  OentUe  v.  State,  29  Ind.  409. 
Thomas  v.  Board,  supra,  was  decided  In  1854. 
and  Gentile  v.  State  was  decided  in  18^C. 
which  gave  the  former  a  standing  as  law  as 
to  local  legislation  under  said  section  23  for 
a  period  of  14  years.  The  erroneous  Impres- 
sion produced  by  that  case  on  that  subject 
was  so  great  that  nearly  every  legislature.  If 
not  every  one,  from  that  time  to  the  present 
has  been  passing  acts  that  were  strictly  local 
under  titles  and  enacting  clauses  purporting 
to  make  them  general  In  their  operation 
throughout  the  state.  A  conspicuous  exam- 
ple of  this  dass  of  acts  Is  wbat  Is  generally 
known  as  the  "Charter  of  Indianapolis."  ap- 
proved  March  6,  1891  (Acts  1891,  pp.  137- 
197).  But  the  city  of  Indianapolis  Is  not 
named  In  the  act  Both  the  title  and  the 
body  thereof  purport  to  make  the  act  general 
and  of  uniform  operation  throughout  the 
state  by  providing:  "That  all  dtles  of  this 
state  which  had  a  population  of  more  than 
100,000  inhabitants,  as  shown  by  the  last 
preceding  United  States  census  shall  hereaft- 
er be  governed  by  the  provisions  of  this  act" 
And  then  follows  the  balance  of  the  first  sec- 
tion and  the  other  134  sections  of  the  act,  an 
of  which  are  as  expressly  confined  In  their 
operation  to  the  city  of  Indianapolis  by  the 
part  of  section  1  above  quoted,  as  If  the  dty 
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of  Indianapolis  had  been  named  as  tbe  only 
place  where  said  act  was  ever  to  have  any 
operation  or  effect  whatever.  It  Is  to  be 
noted  that  the  act  la  confined  to  cities  which 
had  a  popnlation  of  more  tlian  100,000  In- 
habitants as  shown  by  the  last  preceding 
United  States  census.  This  and  all  courts 
in  the  state  Judicially  know  and  the  legisla- 
ture knew  that  the  city  of  Indianapolis  was 
tbe  only  city  in  tlie  state  at  the  passage  of 
the  act  that  tlie  last  oensns  report  showed 
had  more  than  100,000  iiihabltants.  And  no 
matter  how  many  cities  in  the  state  might, 
by  subsequent  increase  of  population,  exceed 
in  number  the  100,000  mark,  still  the  act 
could  not  apply  to  them,  because  Indianapolis 
alone  had  a  population  of  over  100,000  by  the 
last  United  States  census  at  the  passage  of 
the  act  Hence  the  legislatlTe  Intent  is  made 
clear  and  imdoubted  that  the  act  was  design-i 
ed  never  to  have  any  effect  or  operation  any- 
where in  the  state  outside  ot  the  city  of  In- 
dianapolis, Willie  it  pntportB  to  be  a  general 
act  And  yet  no  one  can  enteitaln  a  reaaoii- 
able  doubt  of  t^e  constitutionality  of  the  act, 
not  because  It  purparts  to  be  general,  but  be- 
cause it  is  on  a  subject  on  which  the  ap- 
plicability of  a  general  law  has  been  left  by 
the  constitution  to  the  exclusive  Judgment  of 
tbe  legislature  on  inquiry  into  the  facts.  This 
sort  (rf  legislation  perhaps  Is  the  direct  fruit 
of  the  deep-seated  error  and  the  erroneous 
hnpresslon  produced  by  Thomas  v.  Board, 
supra,  while  It  stood  as  the  exposition  of  the 
twenty-third  section  of  article  4  of  the  cMi- 
Btitution.  And  this  fruit  is  evil  fruit  be- 
cause it  begets  the  habit  in  the  legislature  of 
saying  what  it  does  not  mean,  and  meaning 
what  It  does  not  say.  Nay,  more,  it  begets 
the  habit  of  using  every  artifice  to  conceal  at 
least  a  large  part  of  the  legislative  Intent 
That  intent  Is  often  hard  enough  to  decipher 
even  when  the  legislature  knew  what  It  In- 
tended, and  tried  to  express  it  in  plain  and 
intelligible  language  But  when  it  attempts 
to  conceal  its  real  intent  so  as  to  evade  a 
supposed  constitutional  inhibition  out  of  a 
laudable  desire  to  pass  much  needed  local 
laws,  it  must  bring  in  Its  train  a  brood  of 
evils  In  construing  an  act  so  couched  in  eva- 
sive terms  and  language  that  are  almost  In- 
terminable in  their  effect.  Tbe  most  amus- 
ing attempt  of  the  kind  that  has  fallen  under 
our  observation  Is  found  in  the  act  approved 
December  22,  1858,  which  was  designed  to 
be  supplemental  to  the  general  act  and  the 
first  one  enacted  under  the  new  constitution 
for  the  removal  of  county  seats,  approved 
March  2,  1855;  the  supplemental  act  being 
very  much  like  that  of  1889,  in  question  here. 
Acts  1858,  p.  32.  The  general  assembly  of 
1853,  tbe  first  one  under  the  new  constitu- 
tion, had  passed  two  special  and  local  acts 
for  the  removal  of  county  seats,  as  had  been 
frequently  done  under  the  old  constitution; 
one  for  tbe  removal  of  the  county  seat  of 
Clay  county,  and  the  other  for  the  removal 
at  the  county  seat  ot  ^witserland  county. 


Acts  1853,  pp.  27,  29.  It  was  the  former  act 
that  was  overtloown  in  Thomas  v.  Board, 
supra.  This  decision  gave  rise  to  the  general 
act  of  1865,  already  referred  to,  and  perhaps 
to  the  act  supplemental  thereto  of  December 
22,  1858,  above  mentioned.  WhUe  the  lat- 
ter act  purported  to  be  general, .  yet  there 
were  so  many  drcnmstances  mentioned  in 
the  act  which  must  have  concurred  before 
it  «ouId  apply  to  any  county  in  the  state,  that 
It  la  more  than  likely  that  if  the  state  would 
live  a  thousand  years,  and  the  act  had  con- 
tinued in  force  that  long,  no  other  county 
than  Perry  would  ever  be  so  circumstanced 
as  to  make  the  act  applicable  to  it  The 
county  seat  of  Perry  county  was  removed  to 
its  present  location  under  tbe  provisions  of 
that  supplemental  act,  yet  all  mention  of  tbe 
name  of  Peny  county  was  aa  sedulously 
avoided  in  the  act  as  if  there  had  been  no 
such  county  In  the  state.  And  yet  it  is  a 
weU-knovm  historical  fact  that  the  members 
of  the  body  that  passed  it  knew  as  well  as 
we  now  know  that  the  act  could  not  have 
any  operatioa  or  effect  anywhere  in  the 
state  outside  of  Perry  county.  And  presuma- 
bly tbe  reason  why  tbe  act  was  not  assailed 
tor  being  local,  and  hence  unconstitutional, 
under  Thomas  v.  Board,  supra,  is  the  erro- 
neous impression  produced  by  that  case  that 
the  twenty-third  section  of  article  4  of  tbe 
constitution  could  be  evaded  by  the  legisla- 
ture in  calling  or  declaring  an  act  general 
which  thev  and  ev^7body  else  knew  was 
local.  Other  acts  of  the  same  character  have 
followed,  a  leading  example  of  which  is  the 
act  approved  June  4,  1861  (Acts  1861,  Bx. 
Sess.  29). 

It  was  adjudged  by  this  court  in  Gentile 
V.  State,  supra,  that  the  enactment  of  local 
laws  Is  not  forbidden  by  the  two  sections  of 
the  constitution  referred  to,  except  on  the  17 
subjects  enumerated  in  the  twenty-second 
section,  and  except  on  other  subjects  where 
a  general  law  can  be  made  applicable.  And 
it  was  further  adjudged  in  that  case  that  the 
question  whether  a  general  law  on  such  oth- 
er subjects  can  be  made  applicable  and  of 
uniform  operation  throughout  the  state  rests 
exclusively  In  the  legislative  judgment  and 
discretion,  which  cannot  be  reviewed  by  the 
courts;  and  that  when  the  legislature  has 
determined  the  question  by  enacting  such  a 
law,  that  Is  final  and  conclusive  on  that  sub- 
ject That  decision  has  been  followed  and 
approved  from  that  time  to  this.  Johnson 
V.  Board;  107  Ind.  15,  8  N.  B.  1;  Kelly  v. 
State,  92  Ind.  236;  Warren  v.  City  of  Evans- 
vUle,  106  Ind.  106,  5  N.  B.  876;  Wiley  v.  Cor- 
poration of  Bluirton,  111  Ind.  152,  12  N.  B. 
165;  City  of  BvansviUe  v.  State,  118  Ind. 
426,  21  N.  B.  267;  Hovey  v.  Foster,  118  Ind. 
502,  21  N.  E.  39;  State  v.  Kolsom,  130-Ind. 
434,  29  N.  b;  595;  Bell  v.  Maish,  137  Ind. 
226,  36  N.  E.  358,  1118;  Mount  v.  State,  90 
Ind.  29;   Yowg  v.  Board,  137  Ind.  328.  36 

N.  E.  Ilia 
It  remains  to  determine  whether  the  act  in 
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question  providing  for  county-seat  remoral 
Is  a  subject  embraced  In  section  22  among 
the  17  in  which  the  Inhibition  Is  absolute, 
and  In  which  the  legislature  has  no  discre- 
tion or  right  of  Judgment  One  of  the  17 
subjects  embraced  in  that  section,  and  there- 
by put  beyond  the  power  of  the  legislature 
to  pass  a  local  law  upon  It,  is  the  subject 
of  "regulating  county  and  township  busi- 
ness." The  appellants  contend  that  the  sub- 
ject of  removal  of  a  county  seat  falls  within 
the  subject  designated  by  the  words  "regu- 
lating county  and  township  business";  that 
it  is  county  business.  It  was  held,  in  ef- 
fect, that  It  was  not  county  business,  in 
Thomas  v.  Board,  supra.  The  ruling  upon 
that  point  In  that  case  has  never  been  ques- 
tioned. In  Mount  ▼.  State,  supra,  the  court 
reaffirmed  the  same  doctrine  In  the  following 
language:  "Township  business  cannot  be 
regulated  by  special  or  local  laws,  but  a  law 
requiring  reimbursement  to  an  officer  Is  not 
a  regulation  affecting  township  business.  It 
Is  an  act  granting  special  relief  In  a  particu- 
lar case.  The  term  'business,'  as  employed 
in  the  constitution,  does  not  apply  to  acts 
granting  relief  in  particular  and  extraordi- 
nary cases.  The  term  'business,'  when  ap- 
plied to  a  public  corporation,  signifies  the 
conduct  of  the  usual  affairs  of  the  corpora- 
tion and  the  conduct  of  such  affairs  as  com- 
monly engage  the  attention  of  township  and 
county  officers.  It  does  not  mean  the  per- 
formance of  an  act  which  can  be  done  only 
in  a  particular  case,  and  by  authority  of  a 
special  law."  This  statement  of  the  law  Is, 
we  think,  correct,  and  especially  applicable 
to  the  case  now  before  us,  and  hence,  tliough 
the  act  of  1S89  be  local  and  special,  as  we 
think  it  is,  yet,  being  on  a  subject  not  em- 
braced In  section  22  of  article  4  of  the  consti- 
tution, the  determination  of  the  legislature, 
by  enacting  the  law,  that  one  of  general  and 
uniform  operation  throughout  the  state  could 
not  be  made  applicable,  is  final  and  conclu- 
sive upon  the  courts. 

Again,  an  act  on  the  subject  of  the  removal 
of  a  county  seat  Is  no  more  an  act  regulating 
county  business  than  the  act  of  the  board ,  of 
commissioners  of  a  county  in  purchasing  real 
estate  on  a  Judgment  In  favor  of  the  county; 
and  yet  an  act  entitled  "Act  to  legalize  cer- 
tain acts  of  the  boara  of  commissioners  of 
Clinton  county  in  the  purchase  of  certain 
grounds  at  sheriff's  sale;  vesting  a  sufficient 
title  thereto  in  the  said  county,  providing  for 
the  payment  thereof  and  other  matters  prop- 
erly connected  therewith  and  declaring  an 
emergency,"  was  held  not  to  be  an  act  on  the 
subject  of  regulating  county  business  in  Kel- 
ly V.  State,  92  Ind.  23».  So  Is  the  act  creating 
a  criminal  or  superior  court  for  a  particular 
county  an  act  regulating  county  business  as 
much  as  an  act 'for  the  removal  of  a  county 
seat,  and  yet  such  acts  have  been  uniformly 
upheld  by  this  court  as  no  Infringement  of 
that  constitutional  provision.  Clem  v.  State, 
83  Ind.  418;  Yickery  t.  Ohase,  50  Ind.  461. 


So  Is  an  act  legalizing  the  establl^ment  of 
a  free  gravel  road  by  the  board  of  county 
commisfsioners  of  a  particular  county,  and 
yet  such  an  act  was  upheld  as  not  an  act  af- 
fecting a  regulation  of  county  business  In 
Johnson  V.  Board,  supra. 

Another  objection  urged  to  the  validity  of 
the  act  In  question  Is  that  it  does  not  pro- 
vide for  notice  of  the  proceedings  for  re- 
moval. But  the  proceeding  provided  for  there- 
in Is  not  an  ordinary  adversary  proceeding. 
No  rights  of  life,  liberty,  or  property  of  any 
one  are  to  be  affected  by  the  proceeding,  and 
hence  no  one  can  complain  that  he  was  not 
notified,  and  was  not  allowed  his  day  in 
court.  The  act  calls  into  exercise  the  mere 
ministerial  or  administrative  powers  of  the 
board  of  commissioners.  Board  v.  Davis, 
136  Ind.  603,  86  N.  E.  141.  We  therefore  hold 
that  the  act  Is  not  unconstitutional. 

It  is  contended  that  the  petition  was  not 
sufficient  to  confer  Jurisdiction  on  the  board. 
The  petition  reads  a&  follows:  "To  the  Board 
of  Commissioners  of  the  County  of  Craw- 
ford. Tour  petitioners  respectfully  repre- 
sent-that we  are  legal  voters  of  Crawford 
county.  We  request  you  to  relocate  the  coun- 
ty seat  of  said  Crawford  county  upon  the 
site  hereinafter  designated,  in  accordance 
with  the  provisions  of  an  act  of  the  general 
assembly  of  the  state  of  Indiana  entitled  'An 
act  relative  to  the  relocation  of  county  seats 
and  the  construction  of  county  buildings  In 
such  cases  and  repealing  all  laws  In  conffict 
with  this  act,"  approved  March  0,  1889.  The 
site  where  such  relocation  of  said  county 
seat  Is  desired  is  at  the  town  of  English,  In 
Crawford  county,  Indiana,  more  than  four 
miles  from  any  county  line;  and  said  site  Is 
particularly  designated  and  described  as  fol- 
lows: One  lot  as  a  site  for  the  courthouse 
in  said  county,  described  and  bounded  as  fol- 
lows, to  wit:  Commencing  eight  rods  south 
of  a  point  that  Is  thirty-seven  rods  and  one 
foot  west  of  the  northeast  comer  of  the 
northwest  quarter  of  the  southeast  quarter 
of  section  24,  township  two  south,  range  one 
west,  running  thence  south  sixteen  rods, 
thence  east  twenty  rods,  thence  north  sixteen 
rods,  thence  west  twenty  rods,  to  the  place  of 
beginning,— the  same  containing  two  acres. 
Also  one  lot  as  a  site  for  the  county  Jail  of 
said  county,  bounded  and  described  as  fol- 
lows: Commencing  twenty-nine  rods  and 
one  foot  west  of  the  northeast  comer  of  the 
northwest  quarter  of  the  southeast  quarter 
of  section  twenty-four,  township  two  south, 
range  one  west,  and  running  thence  west 
eight  rods,  thence  south  eight  rods,  thence 
east  eight  rods,  and  thence  north  eight  rods 
to  the  place  of  beg^Inning,— containing  %  of  an 
acre.  And  your  petitioners  will  ever  pray. 
"Name.  Month.  Day.  Hour." 

To  properly  determine  the  objections  to  the 
sufficiency  of  the  petition  we  must  see  what 
the  act  In  question  required  as  to  the  peti- 
tion. The  first  section  provides:  "That 
whenever  flfty-flve  per  cent  of  the  legal  vot- 
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era  of  any  coanty  In  this  state,  shall  by  writ- 
ten petition  request  tbe  board  of  commission- 
era  of  their  county  to  relocate  the  county 
seat  of  said  county,  designating  In  such  peti- 
tion the  site  where  such  relocation  Is  de- 
aired,  and  shall  procure  the  conveyance  to 
such  board  by  deed,  conveying  good  title 
of  two  lota  of  ground,  one  containing  not 
less  than  two  acres  as  a  site  for  the 
court  house  and  the  other  containing  not 
less  than  ^  of  an  acre,  as  a  site  for  the 
county  jail  to  be  held  by  such  board  for  that 
purpose  and  shall  deposit  with  the  board  the 
cam  of  9100  to  pay  an  architect,  and  $1G0 
to  pay  commissioners  to  assess  damages,  then 
such  board  shall  proceed  to  have  new  county 
buildings  erected  thereon  and  the  county  seat 
removed  thereto,  in  the  manner  apd  upon 
the  conditions  set  forth  in  the  following  sec- 
tion* of  this  act  Provided,  ttiat  the  provi- 
sions of  this  act  shall  apply  only  in  cases 
where  an  appraisement  and  election  has 
l>een  had  prior  to  the  passage  of  this  act, 
under  the  proylaions  of  an  act  concern- 
ing the  relocation  of  county  seats,  repealing 
all  laws  in  conflict  therewith,  approved  April 
13,  1885,  and  where  such  appraised  value 
of  county  buildings  was  less  than  |5,000: 
provided,  that  no  county  seat  shall  be  relo- 
cated at  a  nearer  distance  than  four  miles 
from  any  county  line."  The  facts  which  ap- 
pellants claim  should  have  been,  but  were 
not,  stated  in  the  petition  in  order  to  confer 
Jnriediction  on  the  board  to  act  are  that 
tiiere  had  been  an  election  and  appraisement 
of  the  county  buildings  prior  to  the  passage 
of  the  act  of  1889,  and  under  the  act  of  1885, 
and  that  such  appraisement  had  resulted  in 
valuing  the  county  buildings  at  less  than 
$5,000,  and  that  55  per  cent,  of  the  legal 
TOters  had  signed  the  petition.  These  facts, 
it  is  contended  by  the  learned  counsel,  are 
Jurisdictional,  and  the  failure  to  allege  them 
Is  a  failure  to  show  that  the  board  had  jurls- 
<ilctlon.  There  can  be  no  doubt,  under  the 
peculiar  phraseology  of  the  section  quoted, 
that  a  petition  is  necessary  to  authorize  the 
board  to  act  under  the  statute  in  removing 
the  county  seat.  But  it  is  only  the  statute 
that  makes  such  petition  necessary,  and  not 
the  general  principles  of  law;  this  not  being 
an  ordinary  adversary  proceeding,  where  the 
adverse  parties  are  asserting  rights  against 
each  other.  The  legislature  could  have  au- 
thorized the  lioard  to  proceed  to  relocate 
without  any  petition  whatever  authorizing 
them  to  ascertain  the  popular  will  in  any 
other  way  the  legislature  might  provide. 
In  re  Madera  Irrigation  Dist,  92  Cal.  296,  28 
Pac.  272,  675.  Since  It  is  nothing  but  the 
statute  that  makes  the  petition  at  all  neces- 
sary, there  Is  no  reason  for  holding  that  the 
petition  should  contain  any  other  statement 
than  such  as  the  statute  requires.  It  re- 
quires, as  will  have  been  observed,  that  the 
petition  must  state  a  request  on  the  part  of 
the  petitioners  that  the  board  of  commission- 
el's  telgcate  the  county  mat  of  such  county, 


and  It  must  contain  a  designation  of  the 
site  where  such  relocation  is  desired.  The 
legislature,  by  the  statute  quoted,  has  not  re- 
quired any  other  statement  to  be  contained 
in  the  petition.  And,  as  the  general  princi- 
ples of  law  do  not  require  it,  it  is  dUlicult 
to  see  why  the  Jurisdiction  of  the  board 
should  be  defeated  for  failure  of  the  peti- 
tion to  contain  other  statements.  The  state- 
ments required  by  the  statute  are  fully  made 
in  the  petition,  as  will  have  been  observed. 
But  it  is  contended  that  there  could  be  no 
removal  of  the  county  seat  under  the  act  of 
1889,  unless  there  Iiad  previously  been  held 
an  election  under  the  act  of  1885  concerning 
the  relocation  of  county  seats  in  such  county, 
and  where,  under  such  proceedings,  the  coun- 
ty buildings  had  been  appraised  at  less  than 
^,000,  and  that  a  majority  of  the  voters  of 
the  county  had  signed  the  petition.  And 
hence  it  is  urged  that  these  Indispensable 
facta  ought  to  have  been  alleged  in  the  peti- 
tion. Though  these  facts  be  alMolutely  in- 
dispensable as  conditions  precedent  to  the 
removal  of  the  county  seat  under  the  act  of 
1889,  yet  it  does  not  follow  that  they  must 
be  stated  in  the  petition  for  the  reason  al- 
ready stated  that  the  statute  does  not,  and 
the  general  principles  of  law  do  not,  so  re- 
quire them  to  be  stated;  this  not  being  an 
ordinary  adversary  proceeding.  The  req- 
uisite majority  of  the  legal  voters  of  the 
county  must  have  signed  the  petition,  but 
that  fact  need  not  be  stated  in  the  petition 
(Board  V.  Markle,  46  Ind.  109);  and  so,  too, 
as  to  the  facts  of  the  election  and  appraise- 
ment under  the  act  of  1885.  They  must  also 
exist,  or  there  can  be  no  removal  or  reloca- 
tion under  the  act  of  1889.  The  existence 
of  those  facts  ia  not  denied  by  the  appet- 
lants,  and  the  board  found  that  they  dlQ  ex- 
ist And  there  is  still  another  good  reason 
why  the  facts  as  to  election  and  appraise* 
ment  need  not  be  stated  in  the  petition. 
The  act  of  18S5,  referred  to  In  the  act  of 
1889,  provides  for  calling  an  election  to  de- 
termine the  question  whether  any  county 
seat  shall  be  removed  whenever  40  per  cent 
of  the  whole  number  of  legal  voters  of  any 
county  shall  petition  the  board  of  county 
commissioners  of  such  county  for  such  relo- 
cation, designating  therein  the  site  for  such 
relocation.  There  is  a  provision  therein  that 
no  election  shall  be  ordered  under  the  provi- 
sions of  that  act  when  the  appraised  value 
of  the  county  buildings  exceeds  $20,000,  to 
be  determined  by  appraisers  to  be  appointed, 
as  therein  provided,  by  the  governor  of  the 
state.  They  are  required  to  make  a  dupli- 
cate appraisement  and  file  one  copy  with 
the  county  auditor  and  the  other  with  the 
governor.  The  appraisement  follows  after 
the  filing  of  the  petition,  but  must  precede 
the  election,  and  forms  an  Indispensable  part 
of  the  whole  proceeding,  and  a  condition  to 
the  right  to  order  the  election.  These  acta, 
then,  were  all  public  acts,  a  record  of  which 
was  tequired  to  be  kegt  by  public  offlcen. 
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They  were  a  part  of  the  hlstoty  of  the  coun- 
ty. In  State  v.  Gramelspacher,  12G  Ind.,  at 
page  402,  26  N.  E.  81,  thU  court  said:  "The 
<lecislon  of  the  question  presented  depends 
upon  whether  or  not  the  courts  of  this  state 
win  take  Judicial  knowledge  of  the  title  to 
this  tract  of  land  helng  in  the  state  of  In- 
diana having  been  selected  by  the  governor 
of  the  state,  and  a  patent  issued  to  the  statp 
for  the  same,  in  pursuance  of  an  act  of  c<»>- 
gress  approved  February  23,  1354  (10  U.  S. 
.  Stat  at  Large,  p.  267).  It  Is  a  well-«stab- 
lished  principle  that  courts  will  take  judicial 
notice  of  the  history  of  the  country  and  of 
the  state.  The  history  of  the  state  or  of  th«' 
country,  like  the  law,  will  be  investigated 
by  the  "ourt  from  its  own  proper  resources. 
"In  Andrews  t.  Board,  70  111.  65,  It  was  held 
that  the  court  would  take  Judicial  knowledge 
of  the  result  of  an  election  for  the  removal 
of  a  county  seat"  This  is  nothing  more 
tlian  all  the  courts  in  Indiana  are  doing  all 
the  time.  This  court,  as  well  as  all  the  trial 
courts  in  this  state,  takes  Judicial  knowledge 
of  the  location  of  every  county  seat  in  the 
state,  because  in  every  transcript  that  comes 
before  this  court  on  appeal  it  appears  that 
the  court  wherein  the  trial  was  had  was  held 
at  the  county  seat  of  the  particular  county 
from  whence  comes  the  appeal.  It  was  held 
In  Board  v.  Gwin,  136  Ind.  562,  36  N.  B.  237, 
that  a  place  appointed  by  law  to  hold  a  cir- 
cuit court  was  essential  to.  the  validity  of  its 
Judgments,  and  that,  though  there  was  no 
express  statute  fixing  the  county  seat  as 
the  only  place  where  a  valid  circuit  court 
could  be  held,  yet  long-continued  practice 
and  custom  amounted  to  positive  law  that 
they  could  be  held  no  other  place.  And  very 
many,  of  these  county  seats  were  located  by 
virtue  of  an  election  under  statutes  slmilai 
to  the  one  now  In  question.  And  we  are  con- 
stantly taking  Judicial  notice  of  those  mat- 
ters. And  we  do  not  require  a  party  who 
invokes  the  aid  of  any  of  the  trial  courts  to 
allege.  In  order  to  show  that  the  court  has 
power  to  act  at  the  place  where  the  trial 
occurs,  that  It  Is  the  county  seat  of  the  par- 
ticular county,  and  yet  that  is  an  essential 
fact  to  uphold  the  Jurisdiction  of  the  court 
and  the  validity  of  the  judgment  But  the 
trial  court  and  this  court  take  judicial 
knowledge  of  that  fact,  and  necessarily,  in 
order  to  do  so,  have  to  take  Judicial  knowl- 
edge of  the  election  or  proceedings,  what- 
ever they  were,  resulting  in  the  location 
thereof.  It  is  safe  to  say  that  a  majority  of 
the  county  seats  have  been  located  at  their 
present  sites  under  a  special  act  of  the  leg- 
islature, yet  in  almost,  if  not  every,  single 
case  there  were  provided  and  appointed  by 
virtue  of  such  acts  intermediate  agencies  to 
carry  Into  effect  the  popular  will,  such  aa 
commissioners  to  locate  or  relocate,  and  their 
acts,  whether  controlled  by  election  or  peti- 
tion or  what  not  were  required  to  be  made 
a  matter  of  public  record,  and  all  courts 
in  the  state  take  Judicial  knowledge  of  these 


public  acts  and  historical  events.  Even  the 
location  of  the  county  seat  at  Leavenworth, 
where  the  circuit  court  of  Crawford  county 
was  held  when  this  cause  reached  the  cir- 
cuit court  on  appeal  from  the  board,  was  re- 
moved to  that  site  through  intermediate 
agencies,  as  provided  and  appointed  under 
a  special  act  (see  Acts  1843,  p.  122),  all  of 
which  acts  resulting  in  the  relocation  at 
Leavenworth  are  being  Judicially  recognized 
by  this  court,  and  such  Judicial  cognizance 
was  taken  of  such  public  acts  by  the  several 
circuit  courts  through  which  this  case  pass- 
ed before  it  reached  this  court,  and  that 
too,  without  a  word,  and  apparently  without 
a  thought  on  the  part  of  the  learned  coun- 
sel for  appellants  that  such  judicial  cog- 
nizance was  not  perfectly  legitimate.  And 
in  this  they  are  right  Because,  if  Leaven* 
worth  was  not  the  county  seat  when  this 
case  reached  the  circuit  court  at  that  iriace, 
then  it  was  no  court  and  had  no  Jurisdic- 
tion, and  the  appeal  from  the  board  thereto 
should  have  been  dismissed  or  treated  as  a 
nullity  leaving  the  order  of  the  board-  relo- 
cating the  county  seat  at  English  in  full 
force.  But  we  and  all  the  courts  in  this 
state  must  take  Judicial  cognizance  that 
Leavenworth  was  then  the  county  seat,  and 
consequently  take  judicial  cognizance  of  the 
public  acts  of  the  intermediate  agencies  bi 
relocating  the  county  seat  of  Oawford  coun- 
ty at  Leavenworth.  In  State  y.  Swift,  60 
Ind.,  at  page  600,  this  court  said:  "The  courts 
take  notice  of  the  public  census  taken  by  au- 
thority of  law,  of  the  archives  of  the  stat^ 
and  the  number  of  votes  cast  at  a  general 
state  election  upon  all  questiooa  of  public 
affairs  that  affect  the  state.  From  these 
sources  we  must  know-  all  the  facts  neces- 
sary to  the  decision  of  the  question  whether 
the  amendment  is  constitutionally  ratified  or 
not"  And  so  the  courts  of  this  state,  it  has 
been  held  by  this  court  must  take  Judicial 
cognizance  from  the  history  of  the  state  that 
during  and  since  the  War  of  the  Rebellion 
the  adjutant  general  of  this  state  has  made 
records  of  the  muster  rolls  of  the  different 
regiments  of  volunteers  furnished  by  this  state 
in  the  military  service  of  the  United  States, 
though  there  was  no  statute  requiring  sych 
record  to  be  ~kept:  Board  t.  May,  67  Ind. 
562.  To  same  effect  are  Stultz  ▼.  State, 
03  Ind.  492;  Town  v.  Hetrick,  90  Ind.  654. 
So  it  has  been  held  by  this  court  that  Ju- 
dicial cognizance  must  l>e  taken  of  the  fact 
as  a  part  ot  the  current  history  of  the  pub- 
lic business  of  the  state  that  boolcB  known 
as  "plat  books"  are,  and  have  been  for  many 
years,  kept  by  the  county  recorders  In  the 
various  counties  of  the  state,  in  which  are 
recorded  the  plats  of  towns  and  cittee  and 
the  additions  thereto,  and  that  such  books 
are  kept  as  public  records,  though  during  all 
that  time  there  has  been  no  statute  author- 
izing or  requiring  such  books  to  be  so  kep 
by  such  cheers.  To  the  same  effect,  see 
12  Am.  &  Eng.  Bnc.  law,  151-162,  and  ao* 
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tborltles  then  dted.  And  so  an  court*  In 
this  state  must  take  Judicial  knowledge  of 
the  election  and  appraisement  of  the  public 
buildings  of  Crawford  connty  under  the  act 
of  1885  concerning  the  relocation  of  county 
seats.  Be  that  as  It  may,  the  board  at  least 
was  bound  to  take  notice  of  their  own  ad- 
ministrative acts,  nothing  appearing  to  the 
contrary. 

When  the  case  reached  the  drcnit  conrt  of 
Crawford  county  on  appeal,  and  while  pend- 
ing therein,  appellees  asked  leave  of  the  cir- 
cuit court  to  amend  the  petition  as  to  the 
names  of  510  of  the  petitioners,  so  as  to 
show  the  month,  day,  and  hour  of  signing 
the  same  by  each  one  ct  said  petitioners. 
This  motion  was  finally  granted  by  the  Har^ 
riscii  circuit .  court,  over  appellants'  excep- 
tion, before  the  case  was  changed  to  the 
Washington  circuit  court  In  the  signing  of 
Bc-me  of  these  510  names  the  day  bad  been 
left  bhin^t;  In  some  the  month  had  been  left 
blank,  and  in  some  the  hour  had  not  been 
stated,  and  in  some,  perhaps,  all  these  dates 
bad  beer,  omitted,  'i'liere  was  no  claim  that 
such  omiosloas  bad  occurred  through  any 
fraud  cr  evil  purpose  whatever.  But  It  la 
claimed  that-such  omission  vitiated  such  pe- 
titioners' numc».  The  second  section  of  the 
act  provides,  among  other  things:  "That 
any  person  opposed  to  such  re-locatlon  may 
appear  and  defend  against  the  application  by 
oCerlng  proof  that  any  of  the  petitioners 
are  not  legal  voters  or  did  not  sign  petition 
orbave  since  signed  the  remonstrance  against 
the  same;  and  the  ta.et  of  signing  such  re- 
monstrance may  be  shown  prima  facie  by  the 
affidavit  of  any  person  who  Is  a  competent 
wltnt-ss  on  other  cases.  Provided,  further, 
that  both  petitions  or  remonstrances  shall 
not  only  give  the  name  of  such  signer,  bnt 
also  the  exact  date  as  to  month,  day  of 
month,  hour  of  day— such  signing  was  had." 
There  Is  no  other  defense  than  that  contain- 
ed in  the  language  above  quoted  provided 
for  In  or  allowed  by  the  act.  The  person  op- 
posed to  the  relocation  can  appear  and  de- 
fend by  proof  that  any  of  the  petitioners  are 
not  legal  voters,  or  did  not  sign  the  petition, 
or  have  afterwards  signed  a  remonstrance 
against  the  same.  These  three  facts  can  be 
shown  In  defense,  and  none  others.  There 
Is  no  provision  made  for  defending  on  the 
ground  that  the  month,  day,  or  bonr  Iiad  not 
been  given  when  the  petitioner  signed  his 
name  either  to  the  petition  or  remonstrance, 
or  that  he  omitted  all  of  such  dates.  It  is 
by  virtue  of  the  66  per  cent  of  the  legal  vot- 
ers that  Iiave  signed  the  petition  that  the 
same  is  to  lie  granted,  and  not  by  virtue  of 
the  fiict  that  they  each  have  set  down  the 
exact  month,  day,  and  hour  In  which  each 
signed  the  petition.  The  evident  object  and 
purpose  of  reqnlriog  the  month,  day,  and 
hour  to  be  stated  when  the  name  is  signed 
to  the  petition  or  remonstrance  was  a  mere 
m&tter  of  convenience  in  i»roof  when  the 


same  voter  Is  found  to  have  signed  both  the 
petition  and  remonstrance.  If  be  signed  the 
petition  last,  his  name  is  to  be  counted, 
and  if  he  signed  It  first  then  it  Is  not  to  be 
counted;  hence  the  importance  of  knowing 
in  such  a  case  which  was  signed  first  and 
which  last  This  is  conceded  to  be  the  object 
and  purpose  of  the  provision  in  the  able  brief 
of  the  learned  counsel  for  the  appeilanta 
But  it  is  not  even  claimed  on  their  behalf 
that  any  of  these  510  petitioners  had  ever 
signed  any  remonstrance.  Certainly,  undw 
such  circumstances,  there  could  be  no  reason 
for  stating  the  exact  date  of  their  signing 
the  petition,  because  such  date  to  such  signa- 
tures could  subserve  no  purpose  Intended  to 
be  accomplished  by  the  statute.  The  date  td 
such  signatures  could  not  become  a  subject 
of  controversy  in  the  trial  either  before  the 
board  or  In  the  circuit  court  or  on  appeal. 
But  it  may  become  a  subject  of  controversy 
as  to  snch  petitioners  as  have  signed  both 
petition  and  remonsttanee.  It  must  be  borne 
in  mind  that  the  section  Just  qnoted  makes 
the  affidavit  to  the  remonstrance  and  that  to 
the  petition  only  prima  fade  evidence  of  the 
truth  of  sudi  statements  in  such  petition 
or  remonstrance  respectivdy.  There  can  be 
no  other  meaning  to  this  than  that  such  state- 
ments may  be  controverted  by  other  evi- 
dence. Therefore  the  date  may  be  contro* 
verted  by  other  evidence.  And  though  the 
petitioner  may  have  signed  both  the  petition 
and  remonstrance  stating  dates  of  such  sign- 
ing, showing  that  the  petition  was  signed 
last  yet  that  is  only  prima  facie,  and  If  In 
fact  the  other  evidence  shows  the  remon- 
strance to  have  been  signed  last,  the  prima 
facie  evidence  afforded  by  the  dates  written 
Is  overcome,  and  It  amounts  to  nothing,  and 
the  name  cannot  be  counted.  This  shows 
that  the  validity  of  the  signature  of  the  peti- 
tioner, so  as  to  entitle  It  to  be  counted,  does 
not  depend  upon  the  form  In  which  It  ap- 
pears on  paper  In  the  first  instance,  but  that 
the  statute  makes  it  depend  upon  substance^ 
and  right  of  the  petitioner  to  have  a  voice  on 
the  question  of  relocation;  that  the  form  as 
to  date  of  signing  was  adopted  for  conven- 
ience of  both  sides  to  the  controversy  so  as 
to  facilitate  the  proof  where  the  same  voter 
has  dgned  both  petition  and  remonstrance; 
and  this  shows  further  that  the  part  of  the 
statute  as  to  date  of  signing  was  directory, 
and  not  mandatory.  But  if  it  were  other- 
wise, it  could  have  no  application  unless  such 
petitioners  are  shown  to  have  signed  a  re- 
monstrance. Besides,  it  Is  settled  law  that 
in  all  such  appeals  from  the  board  of  com- 
missioners to  the  circuit  court  where  the 
cause  is  tried  de  novo,  the  right  to  amend  the 
pleading  exists  the  same  as  If  made  before 
the  cause  was  tried  by  the  board  of  commls* 
Bl(Hiers.  Wilcox  v.  City  of  Tipton  (No.  17,- 
441,  at  this  term)  42  N.  B.  614,  where  the  an- 
thoritles  will  be  found  collected  on  that  sub- 
ject   We  are  of  opinion  that  there  was  no 
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material  error  In  allowing  the  amendment, 
and  allowing  the  petitions  containing  tbe  510 
names  to  go  to  the  Jury. 

The  appellants  oCFered  In  evidence  before 
the  circuit  court  remonstrances  containing  30 
names  of  petitioners  who  had  subsequently 
signed  these  remonstrances  which  the  trial 
coort  refused  to  admit  in  evidence  on  the 
ground  that  such  remonstrances  had  not  heen 
filed  before  the  board.  It  is  contended  that 
this  was  error,  because  such  remonstrances 
are  not  required  to  be  filed  at  all;  that  they 
are  mere  evidence;  that  mere  evidence  Is 
not  required  to  be  filed  in  a  suit,  according  to 
general  principles  of  law,  before  It  Is  ofTered 
In  evidence.  But  that  proposition,  while 
true  as  a  general  rule,  yet  there  are  excep- 
tions to  It.  For  instance,  depositions  are  evi- 
dence, yet  they  belong  to  such  a  peculiar 
class  of  evidence  they  must  be  filed  in  the 
court  wherein  tbey  are  to  be  used  a  certain 
length  of  time  before  they  can  be  admitted 
in  evidence.  This  being  a  special  proceed- 
ing, governed  by  a  si>eclal  statute,  we  must 
look  to  that  statute  first  to  determine  the 
question.  The  concluding  clause  of  the  sec- 
tion from  which  we  have  quoted  reads  thus: 
"But  any  filer  of  a  petition  or  remonstrance 
shall  be  held  liable  to  the  action  of  the-  grand 
jury  for  each  and  every  false  filing  of  names 
on  such  petition  or  remonstrance."  Laws 
1880,  p.  299,  §  2.  This  Is  the  only  provision 
in  the  act  which  contains  the  slightest  hint 
as  to  filing  either  petition  or  remonstrance, 
yet  It  seems  to  be  taken  for  granted  by  the 
learned  counsel  for  appellants  that  tbe  peti- 
tion must  be  filed  before  the  board  of  com- 
missioners. Id  this,  we  think,  tbey  are  clear- 
ly right  And  if  by  virtue  of  this  provision 
the  petition  must  be  filed  with  the  board,  it 
is  equally  true  that  the  remonstrance  most 
also  be  filed  before  tbe  board  of  commission- 
ers. No  one  in  his  senses  would  think  of 
contending  that  new  petitioners  could  come 
in  and  file  their  petitions  under  the  act  after 
the  ca«e  had  been  appealed  to  tbe  circuit 
c6urt  And  it  must  be  equally  true  that  re- 
monstrances cannot  be  so  filed.  It  is  com- 
plained that  they  were  hindered  from  filing 
them  before  the  board  by  the  arbitrary  ac- 
tion of  the  board  in  fixing  too  short  a  limit 
for  filing  tbe  same.  But  the  record  Is  not  in 
a  condition  to  enable  the  appellants  to  raise 
that  question.  There  was  no  attempt  to 
show  that  the  shortness  of  the  time  prevent- 
ed them  from  filing  such  remonstrances. 
But,  aside  from  that,  if  the  30  names  had 
been  stricken  off  of  the  petition.  It  would  not 
change  the  result.  Therefore  the  refusal  of 
leave  to  file  such  remonstrances  and  the  re- 
fusal of  the  trial  court  to  allow  tbe  30  peti- 
tioners to  dismiss  if  error  at  all  was  a  harm- 
less error. 

Tbe  next  point  made  is  that  the  circuit 
court  did  not  instruct  the  Jury  as  to  the  legal 
basis  of  determining  the  number  of  legal 
votes  in  the  county,  and  that  the  court  re- 


fused to  Instmct,  as  requested  by  tbem.  that 
the  number  of  names  on  the  poll  books  of 
the  precinct  election  officers  was  to  be  taken 
as  the  true  number  of  legal  voters  in  the 
county.  The  section  of  the  act  last  quoted 
from  provides:  "That  tbe  number  of  all  le- 
gal ballots  cast  at  the  general  election  In  said 
county  at  which  a  congressman  was  voted 
for  next  preceding  the  presentation  of  such 
petition  with  ten  per  centum  added  thereto 
shall  be  considered  the  whole  numbw  of 
votes  of  such  county."  Then  it  is  the  num- 
ber of  all  legal  ballots  actually  cast,  with  10 
per  centum  added,  and  not  the  numbmr  of 
names  on  the  poll  books,  that  the  statute  con- 
stitutes the  criterion  of  determining  the 
whole  numbo:  of  votes.  But  the  refused  In- 
struction made  the  number  of  names  .on  the 
poll  books  the  cilterion.  Such  instruction 
was  rightly  refused,  because  it  set  up  a  crite- 
rion in  violation  .of  the  statute,  and  made  a 
difference  In  appellants'  favor  of  23  votes. 

Complaint  is  made  of  the  following  lan- 
guage in  one  of  the  Instructions  given  at  the 
request  of  appellees,  to  wit:  "The  petitions 
and  affidavit  are  prima  facie  evidence  that 
tbey  were  signed  by  the  persons  whose 
names  are  attached  thereto,"  etc  This  Is  an 
awkward  way  of  expressing  an  unquestion- 
ed legal  propositlMi,  but  there  was  other  lan- 
guage in  the  Instruction,  from  the  whole  of 
which  It  seems  clear  that  the  jury  could  not 
have  understood  that  the  petitions  were  to.be 
considered  any  evidence  of  their  contents 
without  the  accompanying  affidavit.  That 
being  true,  the  instruction  was  in  harm<»iy 
with  the  statute  which  has  already  been  set 
out  above.  Tbere  was  no  prejudicial  error 
In  giving  the  instruction. 

Also  in  another  of  the  same  series  of  in- 
structions tbe  following  language  is  com- 
plained of  as  eiror:  "Any  and  every  voter 
who  was  80  qualified  at  the  time  he  signed 
the  petition  Is  to  be  counted,  no  matter  when 
be  became  a  voter  of  tbe  county  or  where  he 
now  resides,  unless,  after  signing  such  peti- 
tion, he  signed  a  remonstrance."  The  begin- 
ning of  the  same  section  from  which  we 
have  been  quoting  provides  that:  "When 
such  petition  Is  presented,  and  the  affidavit 
of  one  or  more  persons  that  the  signatures  to 
such  petition  are  genuine,  and  that  the  peti- 
tioners are  legal  voters  of  such  county  (which 
affidavit  shall  be  prima  facie  evidence  that 
the  facts  so  stated  are  true),  and  •  •  • 
if  said  board  find  that  fifty-five  per  coit  of 
the  legal  voters  of  said  county  have  i>etl- 
tioned,"  etc.  The  objection  to  the  instruc- 
tion is  that  it  authorizes  the  counting  of  a  pe- 
titioner who,  though  a  voter  of  the  coimty  at 
tbe  Ume  he  became  a  petitioner,  has  ceased 
to  be  a  resident  of  tbe  county,  and  thereby 
ceased  to  be  a  legal  voter  at  tbe  time  of  the 
bearing  before  the  board.  That  certainly  is 
a  construction  that  tbe  language  of  the 
charge  is  subject  to.  Many  reasons  might 
be  stated  why  that  is -the  proper  construction 
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of  tlie  aiatnte.  Btit  we  need  not  and  do  not 
80  hold.  It  l8  sufficient  to  say  that  no  com- 
plaint is  made  that  any  of  the  petitioners  had 
ceased  to  be  legal  voters  after  they  had  sign- 
ed the  petition,  at  least  no  Instance  of  the 
kind  Is  pointed  out  in  the  able  briefs  of  ap- 
pellants' counsel.  That  being  true,  the  In- 
structlon  -was  harmless,  even  If  it  were  er^ 
roneous  in  the  abstract 

Another  instruction  complained  of  contains 
tbe  following  language:  "So  if  the  name  of 
a  person  appears  on  a  petition,  and  some  per- 
son of  the  same  name  has  testified  before 
you  tbat  at  the  time  the  petitions  were  sign- 
ed by  the  witness,  and  that  he  did  not  sign 
any  petition,  this  must  not  raise  any  pre- 
sumption against  the  petitioner's  name  which 
appears  on  the  petition."  This  language 
taken  alone.  Is  very  awkwardly  framed,  but, 
taken  In  connection  with  all  the  balance  of 
the  instruction,  the  meaning  seems  apparent 
to  tell  the  Jury  that  the  mere  fact  that  some 
witness  of  the  same  name  of  one  of  the  peti- 
tioners testifies  tliat  he  never  signed  the 
petition  furnishes  no  ground  for  a  presump- 
tion against  tbe^  validity  of  tiie  petitioner's 
name  on  the  petition.  If  John  Smith's  name 
appears  signed  to  a  paper,  and  a  man  by  the 
name  of  John  Smith  appears  as  a  witness, 
and  testifies  that  he  never  signed  the  paper, 
it  Is  claimed  raises  the  presumption  of  iden- 
tity of  the  person.  That  is  the  general  rule, 
but  It  lias  Its  exceptions.  Aultman,  etc.,  Co. 
T.  Timm,  93  Ind.  158.  The  rule  and  Its  ex- 
ceptions are  stated  In  9  Am.  &  Eng.  Euc. 
Law,  863,  and  the  text  is  fully  supported  by 
the  authorities  there  cited  thus:  "It  will  be 
considered  prima  facie  evidence  to  show  that 
the  party  bearing  the  same  name  as  the  par- 
ty to  the  suit  did  the  act  with  which  it  is 
sought  to  affect  such  party;  but,  If  there  be 
several  persons  of  the  same  name  In  a  par- 
ticular locality,  or  in  the  same  business  or 
society,  or  there  are  other  facts  which  tend 
to  raise  a  doubt  as  to  the  identity  of  person, 
mere  Identity  of  name  will  not  establish  iden- 
tity of  person."  To  the  same  effect  Is  Ault- 
man, etc.,  Ck>.  T.  Tlmm,  supra.  It  will  be 
presumed  tliat  the  payee  and  Indorser  of  a 
promissory  note  Is  the  same  person.  Hunt 
T.  Stewart,  7  Ala.  525;  9  Am.  &  Bng.  Enc. 
Law,  864,  865.  But  suppose  a  promissory 
note  reads,  "We  promise  to  pay,"  etc.,  and 
two  names  are  signed  to  It  exactly  alike, 
then  the  rule  that  Identity  of  name  raises  the 
presumption  of  identity  of  person  does  not 
apply;  rather  the  contrary,  If  any  presump- 
tion at  all  arises.  In  a  suit  by  an  indorsee 
against  a  maker  of  &  promissory  note,  mere 
proof  that  the  name  of  the  payee,  being  the 
same  name  indorsed  on  the  note,  was  a  com- 
mon name  In  the  neighborhood,  being  Hugh 
Jones,  was  aufllcient  to  overcome  the  pre- 
Bomptlon  of  Identity  of  the  person  from  the 
Identity  of  name.  Jones  r.  Jones,  9  Mees.  & 
W.  75.  See  Jackson  ▼.  Chrlstman.  4  Wend. 
277;  Oorfleld  v.  Parsons,  1  Cromp.  &  M.  730; 
9  Am.  &  Eng.  Bnc.  Law,  864,  863,  and  author- 


ities there  cited.  Taking  Into  conslderatlan 
the  whole  of  the  Instruction,  and  that  the  in- 
quiry Involved  the  canvass  of  a  large  majority 
of  the  legal  voters  of  a  whole  county  whose 
names  were  signed  to  the  petition,  some  two 
or  three  thousand  in  number,  and  tbat  these 
were  not  divided  Into  townships  or  voting  pre- 
cincts, so  as  to  reduce  the  probability  of  any 
persons  of  the  same  name,  we  cannot  say 
that  the  g:eneral  rule  was  applicable,  and  that 
the  court  erred  In  applying  the  exception  to 
the  rule  In  this  case,  especially  as  the  con- 
trary would  require  the  courts  to  presume  bad 
faith  on  the  part  of  petitioners  in  the  first  In- 
stance, which  the  law  never  does.  If  these 
voters  had  been  counted  by  townships  or  vot- 
ing precincts,  the  probability  of  two  perscxis 
of  the  same  name  would  be  reduced.  But 
the  whole  county  was  the  voting  precinct  In 
this  case.  Besides,  there  Is  no  claim  made 
that  In  fact  there  were  not  instances  of  sev- 
eral persons  of  the  same  name  in  the  county. 

But,  even  if  the  general  rule  was  applicable, 
and  the  Instruction  not  strictly  correct,  yet 
the  whole  record  shows  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined. 
The  statute  forbids  a  reversal  in  such  a  case 
on  account  of  an  Instruction  not  strictly  cor- 
rect Rev.  St  1894,  §S  401,  670  (Rev.  St  1881, 
ft  398,  658);  Toler  v.  Kelher,  81  Ind.  383; 
Cassady  v.  Magher,  85  Ind.  228;  Eyman  v. 
Crawford,  86  Ind.  262;  Morris  v.  Casel,  90 
Ind.  143;  Ledford  v.  Ledford,  95  Ind.  283; 
Daniels  v.  McGlnnis,  97  Ind.  549;  Sanders  V. 
Weelbnrg,  107  Ind.  266,  7  N.  B.  576;  State 
▼.  Ruhlman,  111  Ind.  17,  11  N.  B.  793;  State 
V.  Caldwell,  115  Ind.  6,  17  N.  E.  185. 

Another  Instruction  complained  of  told  the 
Jury  that:  "If  any  person  having  the  legal 
qualifications  of  a  petitioner  did  sign  a  peti- 
tion, and  afterwards  signed  a  remoLjtrance; 
and  stUl  later  signed  another  petition,  but  no 
other  remonstrance,  and  all  these  things  took 
place  before  the  petitions  were  presented  to 
the  board  of  commissioners  of  Crawford  coun- 
ty, then  the  name  of  the  petitioner  Is  to  be 
counted."  The  only  thing  that  can  prevent 
the  counting  of  the  name  of  a  qualified  voter 
whose  name  is  found  signed  to  a  proper  peti- 
tion as  provided  by  the  act  is  that  be  "after- 
wards signed  a  remonstrance  against  the 
same."  But  If  It  were  otherwise,  the  evi- 
dence outside  of  the  matters  of  this  kind  fully 
sustains  the  verdict,  and  an  Instruction  not 
strictly  correct  is  not  cause  for  reversal  under 
such  drcumstances.  See  authorities  last  above 
cited. 

Another  Instruction  complained  of  told  the 
Jury,  In  effect,  that  a  name  on  a  remonstrance 
bad  no  effect  imless  such  remonstrator  had 
previously  signed  a  petition.  This  Is  exactly 
the  force  and  effect  of  the  statute  already 
quoted,and  was  a  correct  statementof  the  law. 

Another  instruction  complained  of  told  the 
Jury:  "If  it  should  appear  that  one  or  more 
names  upon  a  petition  ought  for  any  legal 
reason  not  to  be  counted,  that  fact  will  not  of 
Itself,  affect  the  other  names  upon  the  petl> 
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tlon.*  Tbe  objection  to  this  loatructlon  la 
that  wben  a  name  on  a  petition  la  shown  not 
to  be  entiUed  to  be  counted,  It  ought  to  throw 
discredit  on  all  the  other  names  on  that  peti- 
tion. This  objection  la  untenable^  and  the  im- 
■tmctlon  was  correct 

In  another  Instruction  the  Jury  were  told: 
"No  standard  of  Intelligence  or  sanity  la  fixed 
as  a  qualification  for  a  petitioner.  Tbe  only 
qualification  la  that  at  the  Ume  of  the  sign- 
ing and  presentation  of  the  petition  the  peti- 
tioner was  a  legal  voter  of  Orawford  coun^," 
—of  which  complaint  la  made.  It  Is  only 
claimed  that  this  instruction  harmed  the  ap- 
pellants in  that  the  evidence  established  that 
t((-o  of  tbe  petitioneTS  were  Insane  and  one 
was  an  idiot  If  the  instruction  was  wrong, 
this  Is  the  full  extent  of  the  Injury  claimed 
by  the  appellants  that  It  Inflicted  on  them. 
It  gave  three  votes  for  relocation  more  than 
appellees  were  entitled  to.  We  need  not  and 
do  not  decide  whether  It  la  correct  or  Incw- 
rect,  because,  after  rejecting  these  three  peti- 
tioners, it  leaves  more  than  55  per  cent  of  the 
legal  voters  of  the  county  as  petitioners;  If 
wrong,  the  instruction  was  harmless.  An- 
other ruling  complained  of  is  the  refusal  of 
tbe  trial  court  to  allow  tbe  appellants  to  call 
cm  one  of  the  affiants  to  one  of  the  petitions 
to  cross-examine  bim  as  to  Us  personal  knowl- 
edge of  the  facts  stated  In  bla  afildavlt 
There  was  no  error  In  this  ruling,  as  there  is 
no  provision  made  In  the  statute  for  such 
cross-examination,  any  more  than  in  an  affi- 
davit for  a  change  of  venue  or  the  like. 

Tbe  last  ruling  complained  of  is  overruling 
appellants'  objection  to  the  judgment,  and 
overruling  what  they  caU  a  motion  to  mod- 
ify the  same.  The  judgment  was  that  the 
county  seat  of  Orawford  county  be  relo- 
cated as  prayed  for  in  tbe  petition  by  chan- 
ging the  same  from  the  town  of  Leaven- 
worth, where  the  same  Is  now  located,  and  re- 
locating the  same  npoa  the  site  described  in 
the  petition,  which  description  is  again  set 
out  In  the  judgment 

It  is  contended  that  the  circuit  court  had  no 
power  to  render  such  a  Judgment;  that  such 
power  belongni  exclusively  to  the  board  of 
commiBsioners;  and  that  the  circuit  court 
should  have  made  a  proper  finding,  and  sent 
the  case  back  to  the  board  with  instructions 
how  to  proceed.  It  may  be  that  the  circuit 
conrt  rendered  the  final  Judgment  because  It 
supposed  the  appellants  were  so  thoroughly 
dissatisfied  with  all  the  doings  of  the  board 
is  the  case  that  they  would  prefer  to  have 
the  ciicnlt  court  render  the  Judgment  How- 
ever this  may  be,  It  is  dlfiicult  to  see  what 
difference  It  could  make  to  the  appellants 
which  conrt  entered  tbe  final  order.  But  U 
the  circuit  conrt  bad  no  power,,  that  Is'  an 
nd  of  the  matter.  The  act  of  1888,  under 
which  the  proceeding  was  Instituted  and  car- 
ried on,  provides  "that  there  shall  be  al- 
lowed an  appeal  to  the  cbrcult  court  and  su- 
preme court  by  any  person  or  persons  ag- 
grieved,   •   *   •   nnder  the  same  regulations 


as  now  provided  by  law  for  appeals  la  other 
cases  from  the  board  of  commiasioners."  And 
that  law,  in  other  cases  on  appeal  from  tbe 
board  of  commissioners,  provides  tbat  "such 
court  may  make  a  final  determination  of  tbe 
proceedings  thus  aiH>ealed,  and  cause  tbe 
same  to  be  executed,  or  may  senul  the  same 
down  to  such  board  with  an  order  how  to  pro- 
ceed." Rev.  St  1894,  i  7865  (Rev.  St  1881. 
I  6778).  Therefore  there  was  no  error  in 
overruling  the  objection  to  the  Jndgmoit  or 
the  motion  to  modify  the  same. 

Finding  no  available  error  in  tbe  record,  the 
judgment  Is  affirmed. 


au  Ind.  MS) 
OLESON  T.  LAKE  SHORE  &  M.  R.  CO. 
(Supreme  Court  of  Indiana.     Jan.  28,  1896.) 
AOOIDim  JLT  Raiuioad  Crobbixo — OOKTKIBUTOar 

NBOUoaRoa. 

1.  In  an  action  a|(ainst  a  railroad  company 
for  injuries  at  a  croasmg  where  there  was  a  dour 
ble  track,  plaintitTa  evidence  was  that,  seeing  a 
train  approaching  from  the  west  he  stopped 
his  horse  40  feet  from  the  track,  and  that  there 
was  nothing  to  obscure  his  vision  along  tbe 
track,  towards  the  east  for  half  a  mile,  till  after 
the  train  from  the  west  had  passed,  when  ills 
vision  was  obscured  hr  smoke.  When  the  west- 
tM>und  train  had  passed  three  rail  lengths  over 
the  crossing,  plaintiff  drove  on  the  track,  and 
saw  a  train  approaching  from  the  east,  100  feet 
from  him.  No  whistle  or  bell  was  sounded  from 
this  train  as  it  approached  the  crossing.  Plain- 
tiff knew  that  trains  frequently  passed  each  oth- 
er at  the  crossing.  Belli,  that  it  was  proper  to 
direct  a  verdict  for  defendant. 

2.  One  who,  knowing  that  trains  frequently 
passed  each  other  at  a  crossing,  goes  on  the  track 
while  it  is  obscured  by  the  smoke  of  a  train 
which  has  just  passed,  and  Is  struck  by  a  train 
running  in  the  opposite  direction,  which  he  was 
nnable  to  see,  because  of  the  smoke,  is  guilty 
of  negligence. 

Appeal  from  circuit  court.  Porter  county; 
John  H.  Gillett,  Judge. 

Action  by  August  Oleson  against  Lake 
Shore  &  Michigan  Railroad  Company  for 
personal  injuries.  Judgment  was  rendered 
for  defendant  and  plaintiff  appeals.  Affirm- 
ed. 

John  B.  Peterson,  for  appellant  Baker  ft 
Miller,  Geo.  Oi  Greene^  and  O.  O.  Oetsen, 
for  appellee. 

MONKS,  J.  This  action  was  brought  by  ap- 
pellant to  recover  damages  for  an  injury  re- 
ceived while  attempting  to  cross  appellee's  rail- 
road track  at  a  grade  crossing.  There  was 
a  general  denial  to  tbe  complaint  and  trial 
by  jury.  After  appellannt  had  Introduced  all 
bis  evidence^  and  rested  bis  case,  tbe  Jury, 
by  direction  of  the  court  on  motion  of  appel- 
lee, returned  a  verdict  for  appellee.  The 
court  thereupon,  over  a  motion  for  a  new  tri- 
al, rendered  judgment  against  appellant 
The  only  question  presented  Is,  did  the  court 
err  in  Instructing  the  jury  to  find  for  appel- 
lee? This  instruction  was  given  on  the 
ground  stated  therein,— that  the  api)ellant 
bad  not  shown  that  be  was  free  from  con- 
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tribntoiy  negUgence.  Appellant  contends 
tbat  the  evidence  was  such  that  the  qnes- 
tlon  of  whether  or  not  aK>ellant  was  guilty 
of  coDttlbntoiy  negUgence  should  have  been 
submitted  to  the  JU17.  The  determination 
of  the  question  presented  requires  an  exami- 
nation of  the  evidence.  The  only  evidence 
given  was  the  testimony  of  plaintiff,  and  ui>on 
his  statements  the  case  must  be  determined. 

It  appears  from  the  evidence:  That  at  Mil- 
ler's Station,  where  the  Injury  occurred,  the 
railroad  tracks  of  api>eUee  run  east  and  west. 
That  at  the  time  of  the  Injury,  and  for  sev- 
eral years  prior  thereto,  there  were  two  main 
tracks.  The  north  track  was  used  by  trains 
going  east,  and  the  south  track  by  trains  go- 
ing west  There  was  a  highway  running 
north  and  south,  which  crossed  these  tracks^ 
That  running  east  from  this  highway  was  an- 
other highway,  immediately  south,  and  ad- 
joining the  right  of  way  of  appellee.  That 
the  right  of  way  of  appellee  Is  100  feet  wide. 
That  appellant  had  lived  a  number  of  years 
within  160  feet  of  this  highway  crossing,  had 
crossed  It  often,  and  was  thoroughly  famil- 
iar with  the  method  oC  running  trains  upon 
these  two  main  tracks.  He  knew  that  the 
north  track  was  tor  east-bound  trains,  and 
the  south  track  was  for  west-bound  trains, 
and  that  freight  and  passenger  trains  passed 
each  other  frequently  at  this  point.  Immedi- 
ately before  the  accident,  appellant  was  go- 
ing west  upon  the  east  and  west  highway, 
south  of  the  tracks;  driving  one  horse^  at- 
tached to  a  light  wagon,  upon  which  there 
were  three  or  four  dump  boards,  upon  which 
be  was  sitting  sideways,  between  the  wheels 
of  the  wagon,  with  his  face  to  the  south  and 
bis  back  to  the  tracks.  As  he  turned  north, 
In  the  highway  running  north  and  south,  he 
faced  to  the  north,  and  looked  both  ways, 
east  and  west,  and  saw  a  freight  train  com- 
ing from  the  west,  going  east  on  the  north 
track.  He  stopped  about  40  feet  from  the 
BO  nth  track  to  wait  for  this  east-bound  train 
to  pass.  When  he  stored  he  looked  to  the 
east,  and  saw  nothing.  When  he  stopped, 
the  east-bound  train,  on  the  north  track,  was 
west  of  the  depot,  and  about  400  feet  west  of 
the  crossing.  Tbe  day  was  somewhat  dark 
and  overcast,  atmosphere  heavy,  and  the 
donds  obscured  the  sun,  and  appellant  could 
not  see  over  one-half  mile,  to  distinguish  ob- 
jects. The  wind  was  blowing  from  the 
northeast  to  the  southwest  The  east-bound 
tiain,  on  the  north  track,  was  going  at  about 
the  rate  of  15  miles  per  hour,  and  was  throw- 
ing out  large  volumes  of  dense,  black  smoke, 
which  fell  to  the  ground  on  the  south  side  of 
^e  train,  or  between  the  train  and  api>enant, 
as  It  passed  the  highway  crossing  and  pro- 
ceeded east  and  continued  to  throw  out 
smoke  as  it  proceeded  east  until,  after  the  ac- 
cident; and  the  dense,  black  smoke  obscured 
the  view  on  the  south  track  east  of  the  cross- 
ing. There  were  about  SO  cars  In  the  east- 
bound  train,  and  the  train  was  about  000 
feet  in  length.  After  the  caboose  at  the  rear 
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of  the  east-bound  train  had  passed  the  cross- 
ing abont  two  or  three  rail  lengths,  appel- 
lant who  had  remained  sitting  upon  lUs 
wagon  when  It  had  stopped,  started  his  horse, 
and  drove  upon  the  crossing.  Just  before  he 
started  his  horse  he  looked  to  the  east  and 
west  and  listened,  but  be  could  not  see  to 
the  east,  along  the  south  track,  but  a  short 
distance,  on  account  of  the  smoke  which  had 
been  thrown  from  the  engine  drawing  the 
east-bound  train.  At  the  time  appellant . 
started  his  horse,  the  wind  was  clearing 
away  the  smoke,  and  to  the  west  of  the  cross- 
ing It  had  almost  disappeared,  and  appellant 
could  see  to  the  east  about  100  feet  As  his 
horse  stepped  ni>on  the  track,  appellant  who 
was,  and  had  been  from  the  time  he  started, 
looking  east  for  a  train,  saw  an  engine  and 
train  of  cars  about  100  feet  a  way,  approaching 
him  from  the  east,  on  the  south  track,  at  the 
rate  of  10  or  16  miles  per  hour.  He  whipped 
his  horse  with  the  lines,  and  endeavored  to 
pass  in  front  of  the  engine,  but  the  rear 
wheel  of  the  wagon  was  struck  by  the  train, 
and  appellant  injured.  Appellee's  servants 
on  the  train  which  struck  appellant  did  not 
sound  the  whistle  w  ring  the  bell  while  ap- 
proaching said  crossing.  From  the  point 
where  appellant  stopped,  about  40  feet  south 
of  the  south  tracfk,  be  could  see,  except  for 
the  staioke.  a  distance  of  at  least  one-half 
mile  eastward  along  the  south  main  track; 
and  there  was  no  smoke  to  obscure  this  view 
to  the  east  along  the  south  main  tradt,  until 
the  engine  in  front  of  the  east-bound  train, 
on  the  north  main  track,  passed  upon  said 
crossing.  There  were  no  Intervening  objects 
or  obstructions,  except  a  wire  fence  and  tele- 
graph poles. 

It  to  thoroughly  settled  that  U  the  facts  are 
undisputed,  and  only  one  inference  can  rea- 
sonably be  drawn  from  them,  the  question 
whether  there  is  or  is  not  contributory  neg- 
ligence is  one  of  law,  for  the  court  Korrady 
V.  Railway  Co.,  131  Ind.  262,  29  N.  B.  1060; 
Rogers  v.  Leyden,  127  Ind.  50,  26  N.  B.  210, 
and  cases  cited;  Board  v.  Chipps,  131  Ind.  56, 
29  N.  B.  1066.  But  if  the  facts  are  disputed, 
or  whenever  there  may  reasonably  be  a  dif- 
ference of  opinion  as  to  the  inferences  and 
conclusions  from  the  facts,  it  is  a  question  for 
the  Jury.  Rogers  v.  Leyden,  supra.  We  think 
it  to  also  correct  doctrine  that  where  the  evi- 
dence given  at  the  trial,  with  all  the  Infer- 
ences which  the  Jury  may  justifiably  draw 
from  it  Is  insufficient  to  support  a  verdict  for 
the  plaintiff,  so  that  such  verdict,  If  returned, 
should  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  the  jury,  but  may  direct  a 
verdict  for  the  defendant  Wels  v.  City  of 
Madison,  75  Ind.  254,  and  cases  cited;  Farls 
▼.  Hoberg.  134  Ind.  269,  272-274,  83  N.  B. 
1028;  Railway  Go.  v.  Dunn,  138  Ind.  18,  27, 
36  N.  B.  702,  and  37  N.  B.  546;  Sharpe  v.  As- 
sociation, 189  Ind.  92,  95,  37  N.  B.  353;  Rail- 
road Co.  V.  Houston,  96  U.  S.  697,  50  Am. 
Bep.  663-656;  Scofleld  v.  Railway  Co.,  114 
U.  S.  615,  S  Sup.  Gt  11^;  Improvement  Cow 
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T.  Stead,  95  U.  S.  161;  Basils  v.  Inanrance 
Oo.,  118  D.  S.  316,  5  Sap.  Ct  494;  Improye- 
ment  Co.  t.  Munson,  14  Wall.  442;  South- 
em  Pac.  Co.  V.  Pool,  10  Sup.  Ct  338;  Thomp. 
Trials,  Si  2249,  2250,  2262;  Elliott,  Gen.  Prac. 
{{  876,  889;  11  Am.  &  Eng.  Enc.  Law,  i  3, 
pp.  243-246.  The  rule  is  thus  stated  by  Judge 
Elliott  in  hla  General  Practice  (section  889): 
"The  test  for  determining  when  ttie  case 
should  be  taken  from  the  Jury  is  substantial- 
ly the  same  as  upon  a  motion  for  a  nonsuit, 
and  when  a  verdict.  If  against  the  party  seek- 
ing to  have  the  case  taken  from  the  jury, 
would  have  to  be  set  aside,  as  contrary  to  the 
law  and  the  evidence,  a  verdict  in  his  favor 
should  be  directed,  upon  proper  application. 
•  •  •  The  doctrine  once  prevailed  in  many 
Jurisdictions  that  whenever  there  is  any  evi- 
dence, however  slight,  tending  to  support  a 
material  issue,  the  case  must  go  to  the  jury, 
and  this  rule  Is  still  applied  in  some  states;  but 
the  modem  decisions  have  establVahed  a  more 
reasonable  rule,  to  wit,  that  before  the  evi- 
dence is  left  to  the  jury  there  is,  or  may  be. 
In  every  case,  a  preliminary  question  for  the 
judge,— not  whether  there  is  literally  no  evi- 
dence, but  whether  there  Is  any  upon  which 
a  jury  can  properly  proceed  to  £nd  a  verdict 
(or  the  party  producing  it,  upon  whom  the 
burden  of  pnxtf  is  Impost.  Of  course^  If 
there  is  no  evidence  whatever  upon  a  mate- 
rial and  necessary  point,  a  verdict  should 
be  directed,  upon  proper  application,  against 
the  party  having  the  burden  of  proof;  and, 
as  we  have  seen,  this  is  the  better  rale,  also, 
when  the  evidence,  with  all  legitimate  Infei^ 
ences,  will  not  support  a  verdict"  It  is  set- 
tled law  in  this  state  that,  when  a  person 
crossing  a  railroad  Is  injured  by  a  collision 
with  .a  train,  the  fault  Is  prima  fade  his  own, 
and  he  must  affirmatively  show  that  his 
faalt  or  negligence  did  not  contribute  to  the 
injury,  before  be  is  entitled  to  recover  for 
such  injury.  Smith  v.  Railroad  Oo.  (Ind. 
Sup.)  40  N.  E.  270,  and  cases  cited;  Rail- 
road Co.  V.  Duncan  (Ind.  Sup.)  42  N.  E.  37, 
and  cases  cited.  It  la  essential  to  appel- 
lant's right  to  recover  that  he  aver  and  prove 
that  he  was  free  from  negligence  proximate- 
ly causing  his  Injury.  Railroad  Co.  v.  Dun- 
can (Ind.  Sup.)  42  N.  E.  37,  and  cases  cited; 
Smith  V.  Railroad  Co.  (Ind.  Sup.)  40  N.  E. 
270,  and  cases  cited;  Railway  Co.  v.  How- 
ard, 124  Ind.  280,  284,  24  N.  E.  892;  Mann  v. 
Stock-Yard  Co.,  128  Ind.  138,  26  N.  E.  819, 
and  cases  cited;  Pennsylvania  Oo.  v.  Meyers, 
136  Ind.  242,  36  N.  E.  32,  and  cases  cited. 
If  he  failed  to  prove  this  essential  and  Indis- 
pensable element  of  his  cause  of  action,  it 
was  the  duty  of  the  trial  court  to  instruct 
the  jury  to  find  against  him,  even  though  he 
established  all  the  other  essential  facts  of 
his  cause  of  action.  Railroad  (3a  v.  Duncan, 
supra,  and  cases  cited;  Chase  v.  Railroad  Co., 
77  Me.  62.  It  is  settled  Uw  in  this  Jurisdic- 
tion that,  when  one  approaches  a  point 
where  a  highway  crosses  a  railroad  track 
on  the  same  level,  the  railroad  track  Is  it- 
self a  warning  of  danger,  and  It  Is  his  duty 


to  proceed  with  caution,  and  If  he  .attempts 
to  cross  the  track,  either  on  foot,  or  in  a 
vehicle  of  any  kind,  he  must  exercise  ordi- 
nary care  under  all  the  circumstances.  He 
must  assume  that  there  is  danger,  and  act 
with  ordinary  care  and  prudence  upon  that 
assumption.  The  law  defines  precisely  what 
the  term,  "ordinary  care  under  all  the  cir- 
cumstances," means  In  these  cases.  The 
question  of  care  at  railway  crossings,  as  af- 
fecting the  traveler,  is  no  longer,  as  a  rule, 
a  question  for  the  jury.  The  quantum  of 
care  la  exactly  prescribed,  as  a  matter  of 
law.  In  attempting  to  cross,  the  traveler 
must  listen  for  signals,  notice  signs  put  up  as 
warnings,  and  listen  for  approaching  trains. 
In  proportion  as  the  danger  Increases  must 
the  vigilance  of  the  person  attempting  to 
cross  increase.  He  is  rigidly  required  to  do 
all  that  care  and  prudence  would  suggest  to 
avoid  Injury.  And  when,  from  physical  in- 
firmities, darkness,  snow,  fog,  smoke,  steam, 
the  inclemency  of  the  weather,  noise  of  any 
kind,  buildings,  or  other  obstructions  and 
hindrances,  it  is  more  difficult  to  see  or  hear, 
greater  precautions  must  be  taken  to  avoid 
injury  than  would  otherwise  be  necessary, 
and  under  such  circumstances  there  can  be 
no  excuse  for  a  failiure  to  use  such  reason- 
able precautions  as  would  probably  have 
prevented  the  injury.  If  the  traveler,  by 
looking,  could  have  seen  an  approaching 
train,  or,  by  listening,  could  have  heard  it, 
in  time  to  have  avoided  injury,  it  vrill  be  pre- 
sumed, if  he  is  Injured  by  collision,  that  he 
did  not  look  and  listen,  or,  if  he  did  loo)c  and 
listen,  he  did  not  heed  what  he  saw  or  beard. 
Such  conduct  is  negligence  per  se.  Mental 
absorption  or  reverie,  from  business,  grief; 
or  other  cause,  will  not  excuse  the  omission 
of  duty  to  look  and  listen.  From  the  numer- 
ous cases  sustaining  the  foregoing  proposi- 
tions, we  cite  the  following:  Smith  v.  Rail- 
road Co.,  supra,  and  cases  cited;  Railroad  Oa 
V.  Duncan,  supra,  and  cases  cited;  Oadwal- 
lader  v.  Railway  Co.,  128  Ind.  518,  27  N.  B. 
161;  Mann  v.  Stock- Yard  Co.,  128  Ind.  142, 
26  N.  B.  819;  Railway  Co.  v.  Hammock,  113 
Ind.  1,  14  N.  B.  737;  Cones  v.  RaUway  Co, 
114  Ind.  328,  16  N.  B.  638;  Stewart  ▼.  Penn- 
sylvania Co.,  130  Ind.  242,  29.  N.  B.  916; 
Thornton  v.  RaUway  Co.,  131  Ind.  492,  31  N. 
E.  185;  Railroad  Co.  v.  Butltac,  103  Ind.  31. 
2  N.  E.  138;  Railway  Co.  v.  Howard,  121 
Ind.  280,  288,  289,  24  N.  E.  892;  Railway 
Co.  v.- Hill,  117  Ind.  50, 18  N.  E.  461;  Heaney 
V.  Railway  Co.,  112  N.  Y.  122,  19  N.  E.  422; 
Foran  ▼.  Railroad  Co.,  64  Hun,  510,  19  N.  Y. 
Supp.  417;  Whalen  v.  Railroad  Oo.  (Sup.)  16 
N.  Y.  Supp.  941;  Chase  v.  Railroad  Co.,  78  ■ 
Me.  346,  5  AO.  Til;  Merkle  v.  Railroad  Co., 
49  N.  J.  Law,  473,  9  AU.  680;  Seefeeld  T. 
Railroad  Co.,  70  Wis.  216,  35  N.  W.  278;  Wil- 
cox v.  Railroad  Co.,  39  N.  Y.  358,  100  Am. 
Dec.  440,  448  (note);  Tolman  v.  Railroad 
Co.,  98  N.  Y.  198,  50  Am.  Rep.  649,  653  (not^; 
Railroad  Oo.  v.  Beale,  73  Pa.  St  604;  Rail- 
road Co.  V.  Heileman,  49  Pa.  St  60;  Butler 
T.  Railroad  Co.,  126  Pa.  St  lOOi  18  Aa  87s 


Digitized  by 


Google 


ID<1) 


OLESOK  «.  LAKE  SHORE  ft  M.  R.  GO. 


7S9 


Brady  t.  Railroad  Co.,  81  Mich.  616,  45  N. 
W.  1110;  Fletcher  v.  Railroad  Co.,  149  Maas. 
127,134,  21  AU.  302;  Marty  t.  Railway  Co.. 
38  Minn.  108,  35  N.  W.  670;  McCrory  v.  Rail- 
road Co.,  31  Fed.  531.  There  Is  no  exception 
to  the  rale  stated  as  to  a  traveler's  duty  at 
a  crossing,  elcept  where  the  traveler,  by 
some  act  of  the  company,  has  been  misled 
and  thrown  off  his  guard,  and  thus  prevent- 
ed from  taking  the  proper  precautions.  Smith 
T.  Railroad  Co.,  supra;  Cadwallader  t.  Rail- 
way Co.,  supra;  Korrady  v.  Railway  Co.,  131 
Ind.  261,  264,  265,  28  N.  E.  1069;  Railway  Co. 
T.  Howard,  supra.  The  failure  of  the  engineer 
to  sound  the  whistle  or  ring  the  bell  does  not 
relieve  the  person  approaching  a  crossing 
from  the  necessity  of  taking  ordinary  precau- 
tion for  his  safety.  Negligence  of  the  em- 
ployes of  a  railroad  company  is  no  excuse 
for  negligence  on  the  part  of  the  person  In- 
Jored.  Korrady  v.  Railway  Co.,  131  Ind.  261, 
264,  2d  N.  K  1069,  and  cases  cited;  Thorn- 
ton T.  Railway  Co.,  131  Ind.  492,  497,  496,  31 
N.  e!  185,  and  cases  cited;  Smith  v.  Railroad 
Co.  (Ind.  Sup.)  40  N.  E.  270;  Cadwallader  v. 
Railway  Co.,  128  Ind.  618,  27  N.  E.  161,  and 
cases  cited;  Railroad  Co.  v.  Houston,  95  U. 
a  687;  Schofleld  t.  Railroad  Co.,  114  U.  a 
615,  5  Sup.  Gt  1125,  50  Am.  Rep.  653,  note; 
4  Am.  &  Eng.  Enc.  Law,  73  (note  1),  74  (note 
8);   Beach,  Contrlb.  Neg.  {  185. 

It  is  clear  from  appellant's  testimony  that 
when  he  came  to  a  stop,  40  feet  south  of  the 
south  main  track,  the  east-bound  train  was 
about  opposite  the  depot,  which  was  250  feet 
west  of  the  crossing.  This  train  was  about 
800  feet  long,  and  going  east,  on  the  north 
main  track,  at  about  the  rate  of  15  miles  per 
hour.  When  the  caboose  of  the  east-bound 
train  had  passed  two  or  three  rail  lengths 

'  east  of  the  crossing,  appellant  saw  the  en- 
gine of  the  west-bound  train  100  feet  east  of 
the  crossing.  This  train  was  going  at  about 
the  rate  of  from  10  to  15  miles  per  hour,— 
about  the  same  rate  per  hour  as  the  east- 
bound  train.  It  Is  clear  that  from  the  time 
the  east-bound  train  was  250  feet  west  of 
the  crossing,  until  it  reached  the  crossing, 
the  west-bound  train,  on  the  south  main 
track,  was  within  one-half  mile  of  the  cross- 
ing, and  in  plain  view  thereof.  During  all 
this  time,  and  until  the  engine  drawing  the 
east-bound  train  passed  onto  the  crossing, 
there  was  no  smoke  to  obscure  appellant's 
view  east  on  the  south  main  track;  and  if 
be  had  looked  in  that  direction  at  any  time 
between  the  time  he  stopped,  40  feet  south 
of  the  track,  and  the  time  the  engine  of  the 
east-bound  train  passed  onto  the  crossing,  he 
would  have  seen  the  train  on  the  south  main 
track  approaching  from  the  east  He  had 
an  unobstructed  view  to  the.  east,  and  he 
either  did  not  look  in  that  direction,  or,  if  he 

-  looked,  did  not  heed  what  he  saw.  It  would 
be  no  excuse  that  immediately  afterwards 
the  smoke  obscured  his  view  of  the  approach- 
ing train  to  that  h«  could  not  see  its  ap- 


proach. He  knew  It  was  approaching,  and  went 
upon  the  track  at  his  peril.  Such  conduct,  un 
der  the  authorities  cited,  is  negligence  per  se. 
If,  however,  It  were  conceded  that  when 
the  smoke  from  the  engine  going  east  on 
the  north  main  track  settled  down  on  the 
south  main  track  east  of  the  crossing,  and 
obstructed  the  view,  the  train  going  west 
had  not  come  in  sight,  yet  the  court's  action 
in  dire<jtlng  a  verdict  was  proper,  for  another 
reason:  The  smoke  was  only  a  temporary 
obstruction.  Appellee's  engine  threw  out 
the  smoke,  but  it  was  the  wind,  and  the  con- 
dition of  the  atmosphere,  that  caused  it  to 
come  between  appellant  and  the  east-bound 
train,  approaching  on  the  south  main  track. 
Appellant  knew  and  observed  that  the  wind 
carried  the  smoke  away,  and  at  the  time  his 
horse  stepped  on  the  south  track  the  smoke 
had  cleared  away  so  that  he  could  see  about 
100  feet  to  the  east  The  train  approaching 
was  on  the  south  main  track,  nearest  to 
him.  He  knew  that  a  train  could  and  did 
run  west  on  that  track  while  trains  were  go-' 
ing  east  on  the  other  track.  He  was  thor- 
oughly familiar  with  this  crossing,  and  that 
such  was  the  manner  of  operating  the  rail- 
road. He  knew  that  he  could  see  one-half 
mile  to  the  east,  except  for  the  smoke.  He 
saw  and  knew  that  the  wind  was  carrying 
the  smoke  away.  Appellee  had  done  noth- 
ing to  mislead  or  throw  him  off  his  guard. 
Under  the  circumstances,  It  was  his  duty  to 
wait  in  a  place  of  safety  until  he  could  see 
and  hear,  and  thus,  with  reasonable  certain- 
ty, ascertain  that  no  train  was  approaching 
on  the  south  or  west-bound  track.  If  the 
obstruction  had  been  of  a  permanent  char- 
acter, the  question  would  be  a  different  one, 
but  here  the  smoke  was,  as  he  knew,  but  a 
temporary  obstraction;  and,  if  he  had  but 
waited  a  few  moments,  be  could  have  seen 
the  approaching  train,  and  avoided  the  in- 
Jury.  The  case  of  Heaney  v.  Railway  Co., 
supra,  is  similar  in  this  respect  to  this  case. 
In  that  case  the  railroad  had  two  main 
tracks,  the  same  as  in  this  case.  '  The  acci- 
dent occurred  on  Atlantic  avenue,  in  the 
..•ity  of  Brooklyn,— a  street  which,  for  some 
distance,  runs  east  and  west  The  deceas- 
ed left  his  house,  which  was  on  the  ave- 
nue, about  6  o'clock  in  the  morning,  and 
started  to  cross  the  railroad  tracks  at  that 
point  The  morning  was  cloudy  and  rainy 
or  drizzly.  A  train  had  just  passed  on  the 
south  track,  which  was  nearest  the  deceased, 
and  the  smoke  from  the  engine  settled  down 
behind  it  upon  the  road  sufficient  to  tempo- 
rarily obscure  objects  in  the  line  of  vision. 
The  deceased,  however,  went  ahead,  and, 
while  ui)on  the  north  track,  was  struck  by 
the  north-bound  train,  and  killed.  Concern- 
ing the  decedent's  contributory  negligence, 
the  court  said:  "But  we  think,  from  the 
proofs,  that  the  intestate  was,  as  a  matter  of 
law,  guilty  of  negligence  which  contributed 
to  the  accident   •   •   •   According  to  the 
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plaintUTa  evidence,  the  deceased,  after  en- 
tering upon  the  defendant's  track,  went 
straight  ahead,  regardless  of  the  smolce 
which  was  between  him  and  the  track  on 
which  he  was  struck.  •  •  •  We  think  it 
was  unquestionably  his  duty  to  await  the 
disappearance  of  the  smoke,  and  thus  be  rea- 
sonably sure  that  he  had  a  clear  crossing. 
•  •  •  We  think  It  perfectly  clear  that  the 
deceased  voluntarily  went  upon  the  tracks, 
^always  a  situation  involving  peril,  and 
calling  for  the  vigilant  exercise  and  use  of 
one's  senses,— when  the  clouds  of  smoke 
made,  or  tended  to  make,  objects  Indistin- 
guishable. Where  a  person  voluntarily 
places  himself  in  a  position  of  peril,  under 
circumstances  which  render  him  less  able  to 
orotect  himself  by  the  use  of  his  senses,  he 
cannot  fairly  be  deemed  competent  to  com- 
plain of  the  consequent  injury  as  due  whol- 
ly to  the  acts  of  the  other  party.  The  plain- 
titC'B  proofs  leave  no  other  conclusion  pos- 
sible than  that  the  deceased  bad  failed  to 
observe  those  usual  precautions  wliich  the 
law  requires  of  those  who  approach  a  place 
of  peril.  They  must  be  on  the  alert,  and 
vigilant  in  the  use  of  their  eyes  and  ears, 
and  display  that  prudence  of  conduct  which 
the  situation  dictates."  It  was  held  in  Fo- 
ran  v.  Railroad  Co.,  snpra,  that,  when  one 
drives  on  a  railroad  crossing  when  the  smoke 
which  has  suddenly  descended  from  a  neigh- 
boring factory  obscures  the  view  which  he 
would  otherwise  have  had  of  an  approaching 
train,  he  cannot  recover  for  an  Injury  from 
a  collision  with  the  train;  that,  as  the  trav- 
eler could  have  seen  the  train  if  it  had  not 
been  for  the  smoke,  in  such  case  it  was  his 
duty  to  wait  until  the  smoke  had  lifted,  so 
that  he  could  see  that  it  was  safe  to  make 
the  crossing.  The  court  said:  "It  seems  to 
us,  from  the  whole  of  the  evidence,  that  the 
plaintiff  received  his  injuries  through  the 
careless— not  to  say  reckless — efTort  which 
he  made  in  paasing  upon  the  tracks  of  the 
defendant  while  the  smoke  obscured  bis  vis- 
ion. The  "first  track  which  was  approached 
by  the  driver  was  the  easternmost  track,  and 
it  was  the  second  track  upon  which  the 
train  was  approaching.  The  plaintiff  testi- 
fied that  he  could  not  see,  on  account  of  the 
smoke,  and  that  what  prevented  his  seeing 
the  train  was  the  trees  and  smoke.  •  .  •  • 
When  the  smoke  obscures  the  approach  of  a 
train,  it  is  the  duty  of  a  passer-by  to  wait 
until  the  smoke  has  lifted  so  that  be  can  see 
that  it  is  safe  for  him  to  make  the  crossing." 
The  case  of  Whalen  v.  Railroad  Co.,  supra, 
decided  by  the  supreme  court  of  New  Tork, 
general  term,  was  an  action  to  recover  for 
injuries  received  at  a  crossing.  It  appeared 
in  that  case  that  when  plaintiff  approached 
defendant's  tracks,  on  a  dark  evening,  a 
freight  train  was  passing  eastward  on  one 
of  the  tracks.  After  the  freight  train  had 
passed,  plaintiff  attempted  to  cross,  but  was 
struck  by  an  eafit-bound  passenger  train  as 
Boon  as  she  stepped  on  the  first  track.    The 


headlight  of  the  passenger  train  was  oamr 
ing,  and  the  view  of  the  track  wa«  not  ob- 
Btnicted.  Plaintiff  testified  that  she  was 
prevented  from  seeing  the  approaching  pas- 
senger train  by  the  smoke  from  the  engine 
of  the  freight  train.  It  was  held  that  she 
was  guilty  of  contributory  negligence,  as  a 
matter  of  law.  The  court  said:  "Either 
the  engine  by  which  she  was  struck  was  in 
plain  sight  when  she  stepped  upon  the  track, 
or  It  was  obscured  by  a  cloud  of  smoke,  and 
it  was  negligence  on  her  part  to  attempt  the 
crossing  until  the  smoke  should  be  so  far 
dissipated  as  to  enable  her  to  see  whether 
an  engine  was  close  upon  her.  We  think  the 
defendant  was  entitled  to  a  nonsuit,  on  the 
ground  of  contributory  negligence  of  the 
plaintiff."  In  McCrory  v.  Railroad  Co.,  su- 
pra, a  verdict  was  directed  for  the  defend- 
ant. The  conrt  said:  "There  is  but  one 
question  to-  be  determined.  The  railroad 
company  was  clearly  negligent,  not  merely 
in  violating  the  ordinance  by  an  excessive 
rate  of  speed,  but  also  in  approaching  this 
•Tossing  without  signals.  The  only  question 
is  whether  the  deceased  is  guilty  of  contrll>- 
utory  negligence.  *  *  *  He  could  see  In 
either  direction.  A  freight  train  was  ap- 
proaching from  the  east,  and  its  rumble  and 
roar,  and  perhaps  its  whistle,  attracted  his 
attention;  and  coming  from  the  west  was  a 
passenger  train.  There  was  nothing  to  ob- 
struct the  vision  towards  the  west,  except 
the  matter  of  smoke.  If  he  had  looked, 
there  being  no  smoke  in  the  way,  he  must 
have  seen  the  train;  and  there  cannot  be  a 
shadow  of  a  question  but  that  he  would 
have  been  guilty  of  contributory  negligence, 
thus  approaching  the  track  without  noticing 
it.  Does  this  question  of  smoke  cliange  the 
case?  We  must  remember  that  he  was  fa-  - 
miliar  with  that  track,  because  he  had  cross- 
.  od  it  daily  during  the  two  months  prior 
thereto.  He  must  have  known  that  there 
were  two  tracks,  and  that  a  train  was  liable 
to  come  on  each  track,  and  if,  when  ap- 
proaching a  track,  he  finds  anything  which 
temporarily  obstructs  his  vision,  it  is  his 
duty  to  wait  until  the  temporary  obstruction 
is  removed.  He  cannot  say,  'There  Is  some- 
thing temporarily  obstructing  my  vision,  but 
I  will  take  it  for  granted  that  there  Is  no 
danger,'  and  undertake  to  cross  the  track. 
*  *  *  If  he  came  to  the  track,  and  found 
the  air  full  of  smoke,  and  could  not  see, 
or.  If  able  to  see,  did  not  lo<ric,  then,  and 
in  either  case,  he  is  guilty  of  contributory 
negligence.  So,  whether  be  could  see,  and 
did  not  look,  or  could  not  have  seen,  and  did 
not  wait  until  that  obstruction  had  passed 
away,  is  immaterial.  One  or  the  other  must 
have  been  true,  and  In  either  event  he  Is 
guilty  of  contributory  negUgencei  The  law 
lays  it  down  clearly  that  a  man  must  look 
and  listen.  And  if,  by  looking  and  listening, 
he  could  ascertain  the  approach  of  a  train, 
and  fails  to  do  so,  he  Is  guilty  of  contribu- 
tory negligence,  and  cannot  recover."    Ttun 
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case  is  cited  and  approved  by  the  snpreme 
court  of  Massachusetts  In  Fletcher  t.  Rail- 
road Co.,  supra.  In  Marty  v.  Railway  Co., 
supra,  it  was  held  that  when  a  highway 
crosses  a  double-track  railway,  over  which 
trains  are  liable  to  ran  frequently  in  oppo- 
site directions,  it  Is  contributory  negligence 
for  a  traveler  thereon,  whose  view  of  the 
second  traclc  is  obscured  by  the  presence  of 
a  passing  train  on  the  track  nearest  to  hlai, 
to  pass  Immediately  upon  the  crossing  as 
soon  as  the  way  is  clear,  without  waiting  to 
look  or  listen  for  the  approach  of  a  train  in 
the  opposite  direction.  The  court  said: 
"The  plaintiff  was  familiar  with  the  situa- 
tion and  the  danger,  and  It  Is  anite  clear 
that  there  is  no  reason  why  a  man  should 
be  caught  at  the  crossing,  if  he  uses  care 
and  cbooees  to  look.  A  trifling  delay  would 
have  enabled  him  to  look,  and  this  precau- 
tion was  the  more  important  because  the 
noise  of  the  passing  train  would  prevent 
him  from  hearing  the  approach  of  the  other 
train.  The  evidence  is  clear,  not  conflicting, 
and  the  facts  not  complicated,  and  the  case 
was  properly  passed  on  by  the  court  with- 
out submitting  it  to  the  Jury."  It  follows, 
then,  that  whether  appellant  could  have 
seen  before  the  smoke  obscured  his  view, 
and  did  not  look,  or,  seeing,  did  not  heed 
what  he  saw,  or  could  not  have  seen,  and 
did  not  wait  nntU  the  smoke  had  passed 
away.  Is  not  material.  One  or  the  other 
must  be  true,  and,  in  any  view  of  the  case, 
he  was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence,  and  it  was  the  duty 
of  the  court  to  direct  the  Jury  to  find  for  ap- 
pellee. There  is  no  error  In  the  record. 
Judgment  affirmed. 


a43  Ind.  140) 

THIEBAUD  et  al.  t.  UNION  FURNITURES 

OO. 

(Supreme  Court  of  Indiana.    Jan.  21,  1896.) 

CONTRACI'S — StaTCTK    OF    FrADDS — SlOVATtTKa   BT 

Party  to  be  Chakqed — Aorsbmbnt  fob 
Sbbvios— ISPsciric  FBurouMANOB. 

1.  The  acceptance  by  the  grantee  of  a  deed 
containing  a  personal  agreement  to  be  performed 
by  him,  tnongh  not  connected  with  the  land  con- 
veyed, is  equivalent  to  his  signature  to  the 
agreement,  within  the  requirement  of  tiie. statute 
of  frauds,  that  such  contracts  shall  be  "signed 
by  the  party  to  be  cliarged  therewith." 

2.  An  executory  contract,  without  any  lim- 
itation as  to  time,  required  one  of  the  parties  to 
pump  water  from  a  certain  well,  for  toe  use  of 
the  other,  whenever  required,  at  a  fixed  price 
per  day.  At  the  time  it  was  made  the  work 
could  be  done  by  the  party  so  contracting,  con- 
veniently and  cheaply,  with  power  used  for  oth- 
er purposes.  No  provision  was  made  for  the 
repair  or  renewal  of  the  well  or  pumps.  Beld, 
that  the  contract  must  be  construed  with  ref- 
erence to  the  situation  of  the  parties  when  it 
was  made,  and  specific  performance  would  not 
he  enforced,  nor  would  damages  be  given  for 
failure  to  pump  after  the  failure  of  the  well  and 
wearing  out  of  the  pump. 

Appeal    from    circuit    court,    Switzerland 
county;  A.  C.  Downey,  Judge. 


Action  by  the  Union  Furniture  Company 
against  Charles  V.  Thlebaud  and  others  for 
the  specific  enforcement  of  a  contract,  and 
to  recover  damages  for  Its  breach.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

C.  EL  Walker,  for  appellants.  F.  M.  Grif- 
fith, for  appellee. 

HOWARD,  J.  This  was  an  action  brought 
by  appellee  to  enforce  the  specific  jperform- 
ance  of  a  contract  claimed  to  have  been 
made  by  appellants  to  pump  water  for  ap- 
pellee whenever  requested,  with  damages 
as  an  incident  for  an  alleged  failure  to  do  so 
on  demand.  The  contract  In  suit  is  contain- 
ed In  a  deed  by  which  certain  described  lands 
are  conveyed  to  appellants,  including  In  the 
tract  so  conveyed  "that  part  of  lot  6  In  the 
city  of  Vevay"  on  which  the  well  in  ques- 
tion is  located.  In  this  deed  there  is  a  reser- 
vation to  appellee  of  the  right  to  the  use  and 
withdrawal  of  water  from  said  well  for  ap- 
pellee's factory,  situated  on  lots  adjoining 
said  lot  6,  together  with  a  further  right  in 
case  appellants  fail  to  pump  water  when  re- 
quested, according  to  which  latter  right  ap- 
pellee is  authorized  to  enter  upon  said  lot  6^ 
and  operate  the  well  and  use  the  water  there- 
from. The  contract  sued  on  provides  that 
appellee  shall  pay  appellants  $1.60  a  day  for 
each  day's  pumping,  and  that  appellants 
shall  do  such  pumping  whenever  requested 
by  appellee.  There  were  three  deeds  for  the 
property,— one  from  the  appellee  to  the  Mc- 
Lean Chair,  Crib  &  Furniture  Company,  also 
a  corporation;  one  from  the  McLean  Com- 
pany to  the  appellant  Tamar  H.  Ward;  and 
one  from  said  appellant  to  the  appellant 
Charles  Y.  Thlebaud,  as  trustee  for  himself 
and  the  other  appellants.  The  last  deed  Is 
not  set  out  In  the  record,  having  been  lost  or 
mislaid.  It  Is  agreed  that  each  of  the  deeds 
contained  the  original  reservation  in  favor 
of  appellee,  as  to  its  right  to  use  water  from 
the  well  on  lot  S  for  its  factory,  and  con- 
tained, also,  the  contract  here  sued  on,  ac- 
cording to  which  the  appellants  have  as- 
sumed the  oUlgation  to  pump  water  for  ap- 
pellee's factory,  whenever  requested,  at  the 
compensation  of  $1.50  a  day.  To  the  con- 
plaint  setting  out  the  foregoing  and  other 
facts.  Including,  also,  an  allegation  of  a  fail- 
ure of  appellants  to  pump  water  when  re- 
quested, several  special  paragraphs  pf  an- 
swer and  of  cross  complaint  were  filed,  to  all 
of  which  demurrers  were  sustained,  and  the 
cause  went  to  trial  on  the  general  denial. 
There  was  a  finding  by  the  court  In  favor  of 
appellee,  followed  by  a  Judgment  (or  $200 
damages,  and  a  decree  for  a  specific  per- 
formance of  the  contract,  namely,  that  ag- 
pellnnts  should  pump  water  from  said  well, 
at  the  stipulated  compensation,  whenever  re- 
quired to  do  so  by  appellee.  The  errors  as- 
signed call  In  question  the  sufficiency  of  the 
complaint,  and  also  the  correctness  of  the 


Digitized  by 


Google 


742 


NORTHBASTBRN  BBPORTER,  VoL  42. 


dnd. 


court's  action  In  overruling  the  motion  for  a 
new  trial,  and  In  overruling  the  motion  for 
a  modification  of  the  Judgment 

The  reservation  and  contract  as  to  the  uae 
of  water  by  appellee,  as  the  same  are  set  out 
In  the  original  deed,  and  substantially  re- 
peated In  the  other  deeds,  including  that  un- 
der which  appellants  hold  title,  are  as  fol- 
lows, standing  Immediately  after  the  grant- 
ing clause  and  the  description  of  the  land 
conveyed,  to  wit:  "Excepting  therefrom, 
and  reserving  unto  the  Union  Furniture  Co., 
of  Vevay,  Ind.,  their  successors,  grantees, 
and  assigns,  forever,  the  right  to  the  free 
and  uninterrupted  use  and  withdrawal  of 
water  from  the  well  situate  on  the  part  of 
lot  No.  6,  together  with  the  right,  upon  the 
fallm'e  of  the  grantees  herein  to  pump  the 
water  for  the  said  Union  Furniture  Co.  from 
said  well,  to  enter  upon  that  part  of  lot  No. 
6  herein  conveyed,  and  to  take  possession  of 
the  same,  and  to  operate  the  well  and  use 
water  from  the  same;  it  being  understood 
and  agreed  that  said  Union  Furniture  Co.  iB 
to  have  the  use  and  withdrawal  of  water 
from  said  well  for  the  purpose  only  to  oper- 
ate their  furniture  factory  upon  the  lots 
where  now  situate.  And  said  Union  Fumi- 
tore  Co.  agrees  to  pay  said  McLean,  Chair, 
Crib  &  Furniture  Co.,  as  compensation  for 
pumping  said  water  from  said  well  to  said 
Union  Furniture  Co.,  at  the  rate  of  one  dollar 
and  fifty  cents  per  day  for  each  day's  pump- 
ing of  ten  hours  per  day;  and  said  McLean 
Chair,  Crib  &  Furniture  Co.  agrees  to  do  said 
pumping  whenever  required  by  said  Union 
Furniture  Co.,  said  Union  Furniture  Co.  lay- 
ing all  connecting  pipes."  The  two  forego- 
ing clauses  are  quite  unlike  in  character. 
The  first  Is  plainly  a  covenant  running  with 
the  land  conveyed,  and  as  such  is  binding 
upon  the  grantees,  their  successors  and  as- 
signs, forever.  The  last  clause,  however,— 
being  the  contract  In  suit,— Is  simply  a  per- 
sonal agreement  between  the  Immediate 
grantors  and  grantees.  Eted  this  clause  not 
been  inserted  In  the  deed  to  appellants,  it  Is 
clear  that  the  contract  would  not  be  binding 
upon  them,  while  at  the  same  time  their  title 
to  the  land  purchased  by  them  would  re- 
main intact,  subject  only  to  the  right  of  ap- 
pellee to  take  water  from  the  well  on  lot  6. 
The  contract,  though  written  in  the  deed,  is 
quite  independent  of  it. 

Appellants  first  contend  that,  under  the 
statute  of  frauds,  the  contract  was  Invalid, 
for  the  reason  that  it  was  without  limit  as 
to  time,  and  was  not  "signed  by  the  party 
to  be  charged  therewith."  This  contention 
cannot  be  admitted.  It  is  not  denied  that 
the  contract,  though  distinct  from  the  deed 
under  which  appellants  hold  title  to  their 
land,  and  distinct,  also,  from  the  reservation 
In  the  deed  of  the  right  to  water  from  the 
well  upon  said  land  and  the  right  to  go  upon 
said  land  to  procure  such  water,  was  yet  a 
contract  written  in  the  instrument  of  con- 
veyance,—written    there,    too,    with    appel- 


lants' knowledge  and  consent.  Appellants' 
acceptance  of  the  contract,  and  their  acting 
thereunder,  was,  under  the  circumstances, 
equivalent  to  a  signature  thereto  by  them. 
In  Hart  v.  Woods,  7  Blackf.  568,  a  memoran- 
dum of  a  purchase  of  land  at  public  sale, 
made  by  the  clerk  of  the  sale,  was  held  suf- 
ficient to  bind  the  purchaser.  And  see  Bail- 
way  Co.  V.  Fisher,  125  Ind.  19,  24  N.  E.  756, 
and  Harlan  v.  Gas  Co.,  133  Ind.  323,  32  N.  K 
830.  The  theory  of  the  complaint  is  that  the 
appellee  is  entitled  to  a  specific  performance 
of  the  contract  to  pump  water,  and  for  dam- 
ages against  appellants  for  failure  to  pump. 
Upon  this  theory  the  sufficiency  of  the  plead- 
ing must  be  determined.  We  think  that,  in 
the  very  nature  of  things,  this  executory 
contract  is  not  one  that  can  be  specifically 
enforced.  In  the  first  place,  it  is  indefinite— 
or,  rather,  unlimited— as  to  time.  It  is  evi- 
dent that  a  court  cannot  compel  the  specific 
performance  of  a  contract  which,  by  Its 
terms,  is  to  be  without  end.  The  machinery 
of  courts  is  not  fitted  for  such  Indefinite  sn- 
perlntendency.  The  contract  Is  also  indefi- 
nite as  to  the  means  of  its  own  enforcement. 
There  is  an  agreement  to  pump  water,  but 
pumps  will  wear  out,  and  water  will  fall  in 
wells,  as  both  happened  hi  this  case.  Yet  no 
provision  is  made  as  to  who  shall  repair  the 
pumps,  or  put  in  new  ones,  or  as  to  who 
shall  sink  the  well  deeper  when  water  fails. 
It  is  said  in  22  Am.  &  Eng.  Enc.  Law,  1002, 
that  "the  specific  performance  of  a  contract 
of  personal  service  will  not  be  enforced,  for 
there  Is  no  practicable  means  of  executing 
the  decree.  Contracts  to  be  performed  In 
the  remote  future,  or  the  execution  of  which 
Involves  the  performance  of  a  contlnuons 
and  protracted  series  of  acts,  or  the  doing  of 
some  act  or  thing  which  demands  the  exer- 
cise of  the  Individual  skill,  discretion,  taste, 
or  talent  of  the  promisor,  are,  of  necessity, 
incapable  of  Judicial  supervision.  For  the 
breach  of  such  agreements  the  party  injured 
must  be  left  to  his  remedy  In  a  court  of 
law."  Very  many  authorities,  also,  are  cited 
In  support  of  the  text,  including  the  Case  of 
Mary  Clark,  1  Blackf.  122;  Ikerd  v.  Beavers, 
100  Ind.  483,  7  N.  E.  326;  Lindsay  v.  Glass. 
119  Ind.  301,  21  N.  E.  897.  See,  further. 
Railway  Co.  v.  Stone,  141  Ind.  251,  39  N.  ES. 
703,  and  numerous  authorities  there  cited. 
We  do  not  think  the  parties  to  the  contract 
contemplated  an  Impossible  or  utterly  un- 
reasonable compliance  with  its  terms.  From 
the  record  it  appears  that  the  grantee  in  the 
first  deed  was  at  the  time  also  engaged  In 
the  business  of  manufacturing,  and  was  thus 
in  control  of  iwwer  which,  with  very  little 
expense,  could  be  attached  to  the  pump,  and 
thus  supply  appellee  with  water  when  need- 
ed, which  was  only  In  very  dry  weather. 
Substantially  similar  conditions  existed  when 
the  other  deeds  were  executed.  From  this 
we  may  infer  that  the  parties  took  into  ac- 
count the  situation  of  their  respective  facto- 
ries and  machinery,  as  they  then  were.   The 
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conditions  at  first  existing  continued  un- 
changed down  to  tbe  time  when  the  alleged 
violation  of  the  contract  took  place,  and 
when,  not  through  unwillingness,  but  from 
Inability,  appellants  failed  to  pump  water. 
The  pumping  machinery  had  In  i>art  worn 
out,  and  the  water  also  had  fallen  very  low, 
owing  to  excessive  drought  Had  the  ma- 
chinery become  totally  worn  out,  and  bad 
the  well  utterly  failed  to  furnish  water,  Is  It 
to  be  thought  that  appellants  still  remained 
bound  to  pump  water  at  $1.50  a  day?  This 
conclusion  would  be  quite  unreasonable,  and 
we  are  of  opinion  that  such  an  interpretation 
of  the  contract  is  not  the  correct  one.  When 
the  machinery  gave  out,  and  when  the  water 
failed,  the  contract  was  at  an  end.  Not  only, 
therefore,  do  we  think  that  the  contract  was 
one  whose  speclQc  performance  cannot  be 
enforced,  but  we  do  not  think  that  it  is 
shown  from  the  record  that  any  damages  ac- 
crued which  can  be  collected  from  appel- 
lants. It  is  not  alleged  ttiat  appellee  was 
refused  permission  to  enter  upon  lot  6  to 
pump  water  for  Itself,  and,  moreover,  it  does 
appear  from  the  evidence  that  appellee  was 
expressly  invited  to  enter  and  do  such  pump- 
ing. This  was  the  remedy  provided  in  the 
reservation  in  the  deed  for  a  failure  on  the 
part  of  appellants  to  do  the  pumping.  Ap- 
pellee was  thus  fully  secured  In  the  means 
of  enforcing  its  right  to  take  water  from  the 
well.  We  think  that  the  contract  sued  on 
meant  no  more  than  that  appellants  would 
pump  water  for  appellee,  when  requested, 
80  long  as  appellants'  works  made  it  con- 
venient for  them  to  do  so,  and  that  appellee 
would  pay  appellants  $1.50  a  day  for  such 
service  so  long  as  it  was  performed.  As 
soon,  however,  as  appellants,  for  any  rea- 
son, failed  to  pump  water,  appellee  had  the 
right,  under  the  deed,  to  enter  upon  the  land 
and  procure,  water  from  the  well  at  its  own 
expense.  Such  seems  the  only  sensible 
meaning  to  draw  from  the  terms  of  the 
agreement  between  the  parties.  Tbe  com- 
plaint was  therefore  insufficient.  In  addi- 
tion, the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  and  in  overruling  the 
motion  for  a  modification  of  the  judgment, 
and  to  strike  from  the  decree  all  provisions 
ordering  a  specific  performance  of  the  con- 
tract The  Judgment  is  reversed,  with  in- 
Btmctions  to  grant  a  new  triaL 


(la  Ind.  317) 

LAKBJ  ERIE  A  W.  R.  CO.  v.  CLUGGISH, 
Drainage  Com'r,  et  aL 

(Supreme  Court  of  Indiana.    Jan.  21,  1896.) 

Drainaob— Alteration  or  Uailboad   Bridge — 

Causb  roR  Kemonstrancs— Damaoes— IJsB 

OF  DkSDOB— INJCNCTION  BOXD. 

1.  As  the  drainage  act  (Rev.  St.  1894,  8 
5G25)  provides,  as  a  cause  of  remonRtrance,  that 
the  land  asnessed  "will  not  be  benefited  to  the 
extent  of  tbe  asse-ssment"  and  that  the  lands 
"will  be  damaged  by  the  construction  of  the 
proposed  work,    a  railroad  company  cannot  ob- 


ject to  the  temporary  removal  of  its  bridge  over 
a  stream,  which  was  to  be  dredged,  on  the 
ground  that  the  cost  thereof  is  not  within  the 
statutory  cause  for  remonstrance,  and  that  the 
contractor  had  not  made  compensation  to  it 
therefor,  after  It  has  obtained  an  allowance,  by 
the  reduction  of  its  assessment,  for  the  cost  of 
making  a  proper  passageway  under  its  trades 
for  such  improvement. 

2.  A  railroad  company's  property  may  be 
benefited  by  the  drainage  afforded  its  right  of 
way,  and  at  the  same  time  ma;-  be  damaged  by 
a  requirement  to  remove  or  alter  the  construe- 
tion  of  its  bridge  across  the  proposed  drain. 

S.  If  the  cost  of  temporary  changes  in  a 
railroad  bridge,  to  admit  of  improvements  to  a 
stream  for  drainage  purposes,  do  not  arise  from 
the  railroad  company's  continuing  duty  to  so 
maintain  its  bridges  as  to  admit  public  rights 
accruing  subsequent  to  the  construction  of  th& 
bridge,  such  changes  are  proper  subjects  for  con- 
sideration in  tbe  ditch  proceedings,  and  the  cost 
thereof  should  be  deducted  from  the  company's 
assessment  of  benefits. 

4.  A  radlroad  company,  in  a  suit  for  injunc- 
tion to  restrain  it  from  interfering  with  the  con- 
struction of  a  proposed  drain,  cannot  object  to 
evidence  as  to  the  character  of  the  earth  through 
which  the  drain  would  pass,  to  determine  wheth- 
er a  dredge  should  be  used  which  would  neces- 
sitate the  temporary  removal  of  the  company's 
bridge,  though  the  company  was  not  expressly 
notified,  by  the  petition  for  the  ditch,  that  a 
dredging  machine  was  to  be  used. 

5.  It  is  not  necessary  to  file  a  bond,  on  grant- 
ing a  decree  for  a  perpetual  injunction,  where 
no  interlocutory  injunction  was  sought  or  grant- 
ed. 

Appeal  from  circuit  court,  Henry  county; 
E.  H.  Bundy,  Judge. 

Suit  by  Robert  Cluggish,  drainage  commis- 
sioner, aud  another,  against  the  Lake  £}rle  & 
Western  Railroad  Company,  to  enjoin  said 
defendant  from  interfering  with  the  altera- 
tion of  its  bridge.  From  a  judgment  render- 
ed, defendant  appeals.     AfU<rmed. 

W.  E.  Hackedom,  John  B.  Cockrum,  and 
Wm.  A.  Brown,  for  appellant  M.  E.  sy>rk- 
ner,  for  appellees. 

HACKNEY,  C.  J.  This  was  a  suit  by  the 
appellees,  Robert  Cluggieh,  as  commissioner 
of  drainage,  and  Frederick  J.  Smith,  con- 
tractor, for  the  construction  of  an  extensive 
drain,  including  the  dredging  of  Buck  creek, 
in  Henry  and  Delaware  counties,  to  enjoin 
the  appellant  frqm  interfering  with  and  pre- 
venting the  apx>ellee8,  in  tbe  prosecution  of 
said  work,  from  taking  from  the  bed  of  said 
stream,  within  the  Une  of  said  work,  a  bent 
supporting,  In  part,  a  wooden  bridge  of  the 
appellant  spanning  said  stream,  and  in  so  far 
breaking  the  span  of  said  bridge  as  t»  per- 
mit the  dredge  employed  in  sold  work  to  pass 
along  said  stream,  and  cutting  through  the 
channel  at  the 'point  therein  crossed  by  said 
bridge.  The  petition  alleged  all  of  the  ftLcts 
essential  to  the  jurisdiction  of  the  circuit 
court  over  the  subject-matter  and  the  parties, 
including  the  appellant  in  oo*dering  the  con^ 
struction  of  said  drain,  and  that,  upon  the 
report  of  the  commissioners  of  drainage  fix- 
ing the  benefits  of  the  appellant  at  S225,  the 
appellant  filed  a  remonstrance,  among  otb«: 
grounds,  alleging  that.  In  assessing  benefits 
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and  Injuries  or  damages  bad  and  suffered  by 
it,  no  allowance  was  made  for  damage  to  it 
of  tbe  cost  and  expenses  to  which  it  would  he 
put  by  reason  of  making  a  proper  passage- 
way .under  said  track  for  said  ImpTovement, 
which,  it  was  alleged  therein,  would  amoimt 
to  more  than  $125.  It  was  further  alleged, 
in  the  complaint,  that  upon  the  final  hearing 
of  the  issue  tendered  by  said  remonstranc: 
the  court  found  and  adjudged  that  the  bene- 
fits so  assessed  against  the  appellant  be  re- 
duced $125,  upon  tbe  agreement  of  the  par 
ties.  There  were  also  allegations  as  to  the 
neces^ty  for  the  removal  of  said  bent  that 
tbe  dredging  might  be  done  where  it  stood; 
that  the  dredge  necessarily  employed  in  said 
work  could  not  pass  under  said  bridge;  and 
that  the  appellant  declined  to  make  tbe  re- 
moval of  said  bent  or  said  bridge,  and  kept 
guard  against  the  removal  thereof  by  the  ap- 
pellees. Issue  was  made  upon  the  complaint, 
and  was  tried  by  the  court,  resulting  in  a 
decree  enjoining  the  appellant  from  obstruct- 
ing said  work,  delaying  the  prosecution  there- 
of, or  the  crossing  of  the  right  of  way  of  the 
appellant  with  the  dredging  machine  used  In 
said  work.  The  errors  assigned  call  in  ques- 
tion tbe  rulings  of  the  trial  court  (1)  in  over- 
rollng  a  demurrer  to  the  complaint;  (2)  in 
overruling  the  appellant's  motion  for  a  new 
trial;  and  (3)  in  overruling  tbe  appellant's 
motion  to  dissolve  the  injunction. 

Tbe  right  is  asserted  by  the  appellant,  and 
conceded  by  tbe  appellee,  tfaat  tbe  railway 
company,  in  the  first  Instance,  should  be  per- 
mitted to  make  such  temporary  or  permanent 
changes  in  its  bridge  as  may  be  necessary  in 
the  proper  prosecution  of  the  work  in  ques- 
tion. For  the  company  it  is  insisted  that  the 
cost  of  any  such  change  is  not  properly  with- 
in the  statutory  causes  for  remonstrance 
against  any  such  work,  and  could  not,  there- 
fore, have  been  adjudicated  in  the  proceed- 
ings by  which  the  drainage  was  established, 
and,  farther,  that,  not  having  been  adjudi- 
cated, and  the  contractor,  being  obliged  by 
bis  contract  to  construct  the  drain,  includ- 
ing the  temporary  disturbance  of  bridges,  at 
his  own  expense,  was  required  to  pay  the 
railroad  company  its  proper  costs  and  char- 
ges for  the  necessary  removal  and  replace- 
ment of  such  bridges.  On  behalf  of  the  ap- 
pellee it  is  insisted  that,  under  the  statute 
(2  Rev.  St.  1894,  §  5153.  subd.  5;  Rev.  St 
tSSl,  $  3003),  the  company's  right  to  maintain 
the  bridges  apross  the  stream  was  burdened 
with  the  duty  of  so  constructing  its  bridges 
as  not  to  impair  the  free  use  of  the  stream; 
that  such  duty  is  a  continuing  one,  and  re- 
quires the  company  to  so  care  for  its  bridges 
as  to  permit  the  public  to  go  forward  with 
the  drain  withooit  incnrring  the  cost  of  so 
caring  for  the  bridges;  and  it  is  further  in- 
sisted that  the  coat  of  such  care  to  the  rail- 
way company  is  not  only  within  tlie  statu- 
tory causes  for  remonstrance,  but  that  the 
same  was  made  and  determined  as  an  issue 
In  the  drainage  proceedings,  thereby  preclud- 


ing the  appellant  In  a  recent  case  (Ra'ilroad 
Co.  V.  Smith,  61  Fed.  &85)  involving  the  sa^ie 
parties  and  the  same  controversy  that  we 
have  here,  Judge  Baker  hd4  that  the  adjndi- 
cation  of  the  circuit  court  upon  t^e  question 
of  damages  to  the  appellant  was  conclusive 
against  collateral  attack.  It  was  there  fur- 
ther said:  "The  duty  of  a  railroad  to  restore 
a  stream  or  highway  which  Is  crossed  by  the 
line  of  its  road  is  a  continuing  duty;  and  if, 
by  the  increase  of  population,  or  other  causes, 
the  crossing  becomes  inadequate  to  meet  the 
new  and  altered  conditions  of  the  country.  It 
Is  the  duty  of  the  railroad  to  make  such  al- 
terations as  will  meet  the  present  needq  of 
the  public.  Oooke  y.  Railroad  Ck>rp.  133 
Hass.  185.  Under  a  t&lt  constmctlon  of 
section  8903,  Rev.  St  ISSl  (section  6153,  Rev. 
St  1894),  it  is  the  duty  of  a  raUroad  company 
to  construct  Its  road,  where  it  Intersects  any 
highway  or  stream.  In  such  manner  as  to  af- 
ford security  for  life  and  property;  and  this 
Is  so  whether  the  way  Is  laid  out  and  opened 
betots  or  after  the  constroctlon  of  the  rail- 
road. Railway  Qx  t.  Smith,  91  Ind.  119; 
National  Water  Works  Oo.  y.  City  of  Kansas, 
28  Fed.  921."  Whether  this  continuing  duty 
involves  the  requirement  that  the  ctMupany 
shall,  at  its  own  expense,  so  alter  its  bridges 
as  to  meet  the  advancing  needs  of  tbe  public, 
or  whether  the  requirement  is  for  the  protec- 
tion of  the  public  against  exclusive  occupan- 
cy by  railways  against  new  public  uses,  we 
do  not  regard  as  necessary  to  decide,  since  it 
is  our  conclusion  that  this  expense  was  al- 
lowed to  the  appellant  in  the  proceedings  for 
the  establishment  of  the  drain.  By  the  drain- 
age act  (Rev.  St  1804,  i  6625),  and  by  the 
fifth  and  seventh  specified  causes  of  remon- 
strance therein,  it  Is  provided  that  objectioa 
may  be  made  that  the  land  aasessed  as  bene- 
fited "win  not  be  affected,  nor  benefited  t& 
the  extent  of  the  assessment"  and  that  tbe 
lands  "will  be  damaged  by  the  construotloa 
of  the  proposed  work."  It  is,  by  said  sec- 
tion, further  provided  that,  upon  the  hearing, 
the  court  may,  as  Justice  requires,  diminish 
the  assessments  by  giving  damages.  As  we 
have  seen,  the  complaint  alleged  that  the  ap- 
pellant's remonstiance  asked  a  reduction  of 
the  assessed  benefits,  upon  the  ground  that, 
In  the  assessment,  no  allowance  had  been 
made  for  the  damage  it  would  sustain  from 
the  cost  and  expenses  of  making  a  proper 
passageway  under  said  track  for  said  Im- 
prorement,  which,  it  was  alleged,  would 
atnount  to  more  than  $125.  Thus,  it  Is  seen, 
the  company  sought  an  allowance,  and,  by 
agi-ecment  of  the  parties,  as  alleged,  obtained 
It,  for  the  cost  and  expenses  of  making  a 
proper  passageway  under  said  track  for  said 
improvement. 

The  assumption  of  counsel,  that  benefits  and 
damages  may  not  at  one  time  exist  with  ref- 
erence to  the  company's  property,  is,  we 
think,  entirely  erroneous.  It  may  l)e  bene- 
fited by  the  drainage  afforded  for  its  rigUt 
of  way,  and  it  may  be  damaged  by  a  i  e- 
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qulrement  to  comitruct  two  bents,  one  on  ei- 
ther side  of  tbe  cbannel,  Instead  of  tbe  one 
now  standing  diagonally  across  tbe  cbannel, 
or  by  tbe  temporary  removal  of  Its  bridge 
to  permit  tbe  proper  construction  of  tbe 
drain.  Beyond  tbese  elements  of  damage, 
tbere  are  none  whlcb  occur  to  us,  excepting 
tbat  wblcb  may  be  incidental  merely  to  the 
elements  stated.  Tbe  net  result,  as  found  by 
tbe  court  upon  tbe  agreement  of  tbe  parties, 
was  $100  in  benefits.  Tbe  $125  wbicb,  by  tbe 
remonstrance,  tbe  agreement,  and  tbe  action 
of  tbe  court,  diminished  the  appellant's  ben- 
efits, came  from  damages,  and  now  stands 
Irrevocably  to  the  credit  of  the  appellant  If 
It  were  true,  as  appellant  Insists,  tbat  tbe  cost 
of  disturbing  tbe  bridge  was  not  a  proper 
ground  of  remonstrance,  a  court  of  equity 
could  not  accept  that  insistence  from  tbe  ap- 
pellant, wbo  at  tbe  same  time  retains  all  of 
tbe  advantages  grained  by  it  through'  such  re- 
monstrance. However,  it  is  our  opinion,  upon 
the  drainage  statute,  tbat  if  the  cost  of  tempo- 
rary changes  In  the  bridge,  to  be  made  by 
tbe  appellant,  not  in  the  Interest  of  the  new 
public  Improvement,  but  in  the  interest  of 
tbe  traveling  public.  Is  a  proper  charge  by 
tbe  company,  and  does  not  arise  from  Its  con- 
tinuing duty  to  80  maintain  its  bridges  as 
to  admit  public  rights  accruing  subsequent 
to  the  construction  of  the  bridge,  and  which 
may  coexist  with  the  use  by  tbe  company 
of  tbe  crossing,  such  changes  were  proi>er 
subjects  for  consideration  In  tbe  ditch  pro- 
ceedings. Tbe  temporary  disturbance  of  the 
bridge  was  nnUke  tbe  question  presented  in 
Rigney  v.  Fischer,  113  Ind.  313,  15  N.  E. 
694,  where  a  new  and  permanent  independ- 
ent public  Improvement,  namely,  a  highway 
bridge,  became  necessary  for  public  travel 
across  the  ditch.  Here  tbe  disturbance  of 
the  bridge  becomes  necessary  as  a  part  of 
the  work  in  band.  Just  as  the  removal  of  a 
tree  might  be  necessary;  but  the  Interest 
of  tbe  traveling  public,  and  the  better  abili- 
ty of  tbe  railway  company  to  make  such 
disturbance  with  the  least  detriment  to  all 
Interests,  suggest  that.  Instead  of  adding  the 
cost  thereof  to  tbe  sum  paid  for  excavat- 
ing. It  be  deducted  from  the  company's  bene- 
fits. Presuming  tbat  the  total  benefits  as- 
sessed will  equal  tbe  cost  of  construction  and 
the  damages  sustained,  exact  Justice  is  done 
by  allowing  the  credit  against  the  appel- 
lant's benefits  Instead  of  adding  tbe  cost  of 
the  removal  to  the  contract  price,  and  In- 
creasing tbe  assessments  of  benefits  to  meet 
It  Upon  either  theory,— that  the  appellant 
owed  the  cost  of  disturbing  its  bridge  to  the 
continuing  duty,  resting  upon  It,  to  tbe  pub- 
He,-  or  that  it  was  a  proper  element  of  dam- 
age to  be  considered  in  tbe  ditch  proceed- 
ings,—we  hold  the  complaint  sufficient;  for, 
upon  either  theory,  the  appellant  could  not 
decline  to  perform  tbe  duty  Itself,  and  deny 
the  opportunity  to  the  new  improvement. 
Nor  has  the  appellant  came  for  complaint 
tbat  the  court  admitted  evidence  of  tbe  char-. 


acter  of  tbe  country  and  tbe  earth  through 
wMcb  tbe  drain  was  to  be  made,  for  tbe 
purpose  of  determining  that  the  method  of 
making  it,  namely,  by  the  use  of  a  dredging 
machine,  was  tbe  proper  and  efficient  meth- 
od. The  drainage  proceeding  may  not  have 
stipulated  the  particular  method,  bat  It 
contemplated  the  proper  method,  and  to  this 
method  the  appellant  cannot  object,  because 
not  expressly  notified  of  It  by  the  petition 
for  tbe  improvement.  If  the  opening  of  the 
bridge  to  permit  the  passage  of  tbe  dredge 
boat  Is  an  incident  to  the  proper  method, 
tbe  company  was  required  to  know  It,  Just 
as  the  contractor  was  required  to  know  that 
if  his  dredge  boat  was  constructed  unnec- 
essarily large,  and  out  of  proportion  to 
the  work  to  be  done,  .he  could  not  thereby 
Increase  the  obligations  of  the  railway  com- 
pany. However,  It  was  expressly  agreed, 
a»  a  part  of  tbe  trial  below,  that  the  boat 
was  an  "ordinary  dredging  machine."  We 
think  It  clear  that  no  errw  was  committed  in 
the  Introduction  of  the  evidence  complained 
of. 

Finally,  it  is  Insisted  tbat  the  motion  to 
dissolve  the  Injunction  should  have  been  sns- 
talned.  Tbe  alleged  ground  of  tbe  motion 
was  tbat  no  bond  or  undertaking  bad  been 
filed  In  tbe  cause  by  tbe  appellee.  No  prelim- 
inary restraining  order  nor  interlocutory  In- 
junction was  sought  or  granted,  the  final  or- 
der alone  being  prayed.  la  a  bond  essen- 
tial in  such  case?  Appellant's  learned  coun- 
sel insist  that,  under  sections  1167, 1168,  Rev. 
St.  1894  (sections  1153,  1164,  Rev.  St  1881),' 
it  is  indispensable.  Tbese  sections  should 
be  read  in  connection  with  sections  1161- 
1166,  1160,  1171,  et  seq..  Rev.  St  1894  (sec- 
Uons  1147-1152,  1155,  1157,  et  seq..  Rev  St 
1881),  being  all  of  the  statutory  provisions 
as  to  the  procedure  In  Injunction  proceed- 
ings in  this  state.  It  will  be  seen,  from  snch 
reading,  that  the  power  of  tbe  courts  to 
grant  what  are  generally  known  as  "pei3>etn- 
al  injunctions,"  or  tbe  final  adjudication 
which  stays  the  acts  threatened,  is  not  deriv- 
ed from  tbe  statute.  Those  orders  and  write 
which  are  authorized  by  the  statute  are  such 
as,  by  section  1161,  Kev.  St.  1894  (section 
U47,  Rev.  St  1881),  may  be  granted  in  vaca^ 
tlon  as  in  term  time.  Such  final  adjudica- 
tions are  self-executing,  unless  their  violar 
tlon  constitutes  a  contempt,  which  permits 
punishment;  and  they  require  tbe  service 
of  no  writ  or  copy  of  the  order,  as  provided 
by  sections  1169,  1172,  Rev.  St  1894  (sectlomi 
1155,  1158,  Rev.  St  1881).  But  tbe  power  to 
render  sucb  adjudications  arises  from  tbe 
Inherent  equitable  Jurisdiction  of  tbe  courts, 
rather  than  from  their  legal  or  statutory 
powers.  Section  1161,  Rev.  St  1894  (sec- 
tion 1147,  Rev.  St  1881),  permits  "restrain- 
ing orders  and  injunctions"  in  vacation.  Tbe 
Instances  In  wbdch  such  orders,  and  when 
"temporary  Injunctions"  may  be  granted,  are 
given  in  section  1162,  Rev.  St  1894  (section 
114S,  Rev.  St.  1881);   as,  when  some  act  Is 
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Tbreatened  which  tends  "to  render  the  Judg- 
ment Ineffectual,"  or  when  the  relief  sought 
"consists  of  restraining  proceedings  upon  a 
final  order  or  Judgment,  an  injunction  may 
be  granted  to  restrain  such  act  or  proceed- 
ings," not  finally,  but  "untU  the  further  or- 
der of  the  court,"  etc.    The  injunction  and 
restraining  order  contemplated  by  the  stat- 
ute are  granted,  as  provided  by  sections  1163, 
1164,  Rev.  St.  1894  (sections  1149,  1150,  Rev. 
St.  1881),  at  the  Ume  the  action  Is  com- 
menced, "or  at  any  time  afterward  before 
Judgment  In  that  proceeding."     By  section 
1167,  Rev.  St  1894  (section  1153,  Rev.  St. 
1881),  it  is  provided  that  "no  injunction  or 
restraining  order  shall  be  granted  until  the 
party  asking  it  shall  enter  into  a  written  un- 
dertaking," etc. ;    and  by  section  1168,  Rev.  St 
1894  (section  1154,  Rev.  St  1881),  it  is  provid- 
ed that,  "when  an  injunction  is  granted  upon 
the  hearing,  after  a  temporary  restraining 
order,  the  plaintiff  shall  not  be  required  to 
enter  into  a  second  written  undertaking,  un- 
less the  former  shall  l>e  deemed  insufficient, 
but  the  plaintiff  «ind  his  surety  shall  remain 
liable  upon  the  original  undertaking."    The 
"bearing  after  a  temporary  restraining  or- 
der" Is  that  hearing  whichi  follows  the  giv- 
ing of  notice,  as  required  by  section  1164, 
Rev.  St  1894  (section  1150,  Rev.  St  1881); 
and  the  "injunction    •    *    •   granted"  is  that 
wlilch  follows  the  "restraining  order"  grant- 
ed without  notice,  as  provided  by  said  sec- 
tion 1164,  Rev.  St  1894  (section  1150,  Rev. 
St  1881).    We  think  It  manifest  from  aU  of 
these  provisions  that  a  bond  is  contemplat- 
ed only  In  cases  where  the  Injunction  or  re- 
straining order  precedes  the  final  decree  or 
Judgment,  and  that  no  bond  Is  required  in 
suits  like  the  present.    This  construction  of 
the  statute  has,  in  effect,  been  held  In  Denny 
V.  Moore,  13  Ind.  418;  Turnpike  Co.  v.  Bob- 
bins, 41  Ind.  79;    Board  v.  Markle,  46  Ind. 
90;   Rich  V.  Dessar,  50  Ind.  309;   Champ  v. 
Kendrlck,  130  Ind.  549,  30  N.  E.  787.     In 
each  of  these  cases  It  was  held  that,  not- 
withstanding the  provision  of  section  1163, 
Rev.  St  1894  (section  1149,  Rev.  St.  1881), 
that  "In  all  applications  for  injunction  the 
complaint   •    •    *    shall  be  verified,"  it  was 
not  necessary  to  verify  a  complaint  seeking 
only    the   final   decree   of   injunction,   and 
where  no  interlocutory  restraining  order  or 
injunction  had  been  granted.    In  Denny  y. 
Moore,  supra,  -it  was  objected,  also,  that  no 
Iwnd  was  filed,  and- the  court  suggested  that 
probably  none  was  necessary  wliere  the  in- 
junction prayed  was  on  the  final  determina- 
tion of  the  cause.    We  find  no  available  er- 
ror in  the  record.    Judgment  Is  affirmed. 


(14a  Ind.  m) 

ROGERS  et  al.  v.  WINKLEPLECE  et  al. 
(Supreme  Court  of  Indiana.     Jan.  22,  1896.) 

COWaTBHOTION  OF  WiLL— NaTTJRB  OT  EbTATB. 

Under  a  will  by  which  testator,   after 
giving  five  dollars  to  each  of  his  children,  gave 


and  bequeathed  to  bis  wife  "the  residue  of  &U 
my  estate,  both  personal  and  real,  •  •  * 
subject  to  a  division  among  the  aforesaid  heirs, 
at  her  death,  in  accordance  with  their  obedience 
to  her,  as  she  shall  deem  proper,"  the  wife  took 
testator's  land  In  fee  simple. 

Appeal  from  circuit  court,  Owen  county; 
George  W.  Grubbs,  Judge. 

Action  by  Lizzie  M.  Rogers,  Sr.,  and  oth- 
ers, against  Emanuel  L.  Winkleplecl^  and 
others,  to  quiet  title.  Judgment  was  ren- 
dered for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Davis  &  Moffett  and  Willis  Hlckam,  for 
appellants.  Geo.  A.  Knight  and  Matson  & 
Luther,  for  appellees. 

HACKNEY,  0.  J.    By  the  first  eight  items 
of  his  last  will,  Oliver  Rogers  gave  to  each  of 
his  eight  children  five  dollars,  and  the  ninth 
Item  was  in  these  words:    "I  give  and  be- 
queath to  my  beloved  wife,  Martha  Rogers, 
the  residue  of  all  my  estate,  both  personal 
and  real,  after  all  Just  debts  shall  have  been 
paid,  subject  to  a  division  among  the  afore- 
said heirs,  at  her  death,  in  accordance  with 
their  obedience  to  her,  as  she  shall  deem 
proper."    Of  the  lands  of  which  the  testator 
died  seised,  the  widow,  upon  the  theory  that 
she  beld  a  fee  simple  absolute,  conveyed  one 
tract,  upon  which  a  subsequent  grantiee  ex- 
ecuted to  Wlnklepleck  a  mortgage,  and  she 
executed  upon  other  of  said  lands  a  mort- 
gage to  said  Wlnklepleck.   The  appellants 
sued  the  appellees  to  quiet  the  title  to  said 
lands  upon  the  theory  that  the  widow,  under 
said  wlU,  took  a  life  estate  in  said  lands,  with 
the  remainder  in  fee  over  to  the  testator's 
said  eight  children.    X%e  trial  court  denied 
the  correctness  of  this  theory.   The  question 
for  decision  here  arises  upon  the  construction 
of  said  ninth  Item  of  the  will,  and.  If  It  be 
found  that  under  It  the  widow  took  a  fee 
simple  absolute,  the  Judgrment  of  the  trial 
court  was  correct;  otherwise  it  is  erroneous. 
The  words  of  the  item  devising  "the  residue 
of  all  my  estate,  both  personal  and  real," 
standing  alone,  would,  without  doubt,  carry 
a  fee  simple  absolute.    Ross  v.  Boss,  135  Ind. 
367,  35  N.  E.  9;   Roy  v.  Rowe,  90  Ind.  64; 
McMahan  v.  Newcomer,  82  Ind.  566;  Smith 
v.  Melser,  51  Ind.  419.   It  devises  the  resid- 
uum.  No  estate  is  left  in  the  testator,  aft- 
er these  words,  which  can  become  the  sub- 
ject of  reversion.   If  the  children  were  given 
an  estate  In  the  lands,  that  conclusion  must 
be  reached  from  words  deemed  to  be  clearly 
repugnant  to  those  devising  the  fee,  and  of 
such  strength  as  to  cut  down  the  fee  to  a 
life  estate,  with  the  fee  limited  over  to  the 
children,  or  to  create  an  estate  in  fee  to  be 
held  by  the  widow  in  trust  for  the  children, 
and  to  be  by  her  conferred  upon  them  by  an 
instrument  becoming  effective  at  her  death. 
In  other  words,  having  parted  with  his  en- 
tire estate  to  his  widow,  nothing  remained 
in  him  to  revert  in  possession  or  estate,  and 
to  go  to  Ws  children,  through  him,  at  the 
close  of  the  particular  estate,  namely,  that 
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given  to  the  widow.  Likewise,  if  he  gave 
to  the  wife  a  fee  absolute,  It  would  have  been 
utterly  Incongruous  to  have  limited  a  fee  to 
the  children,  for  the  estate  given  to  the 
first  taker  was  all  of  the  estate,  and  nothing 
remained  for  devise  over.  2  Bouv.  Inst  p. 
283;  2  BL  Comm.  p.  164;  Mitchell  v.  Morse, 
77  Me.  423,  1  Aa  141;  OuUand  t.  Bo  wen. 
115  Ind.  150, 17  N.  B.  281;  1  Jarm.  Wills,  873. 
In  the  last-cited  case,  Mitchell,  J.,  speaking 
for  this  court,  said:  "It  must  follow,  there- 
fore, if  there  was  no  estate  left  in  the  gran- 
tor after  the  creation  of  the  precedent  es- 
tate vested  In  the  first  taker,  he  could  create 
no  remainder,  as  a  remainder  can  only  be 
created  out  of  the  estate  left  in  the  grantor 
after  the  creation  of  the  particular  estate." 
These  propositions  afe  axiomatic.  There  is 
no  room  for  claiming  an  executory  devise, 
since  there  Is  no  attempted  limitation  to 
commence  on  a  future  contingency  which 
defeats  the  primary  estate.  Appellants' 
learned  counsel  expressly  deny  the  possibil- 
ity of  an  executory  devise  under  the  lan- 
guage of  this  wilL  Our  inquiries,  llierefore, 
are  narrowed  to  these:  Does  the  language 
following  that  creating  a  fee  have  the  effect 
to  cut  down  that  estate  to  one  for  life,  and  to 
limit  the  fee  over  to  the  children?  Or  does 
It  carry  the  fee  in  trust  for  the  children?  As 
said  in  Roy  v.  Rowe,  supra,  "If  the  will  con- 
tain any  expression,  in  addition  to  the  gen< 
eral  devise,  indicating  an  intention  to  pass  a 
fee  simple,  the  court  will  use  this  to  bear  out 
the  intention.  Though  it  must  in  some  way 
afiOrmatively  appear,  courts  are  easily  sat- 
isfied that  an  estate  of  Inheritance  was  in- 
tended. Cleveland  v.  Spilman,  25  Ind.  95. 
They  are  always  ready  to  adopt  any  plausi- 
ble excuse  for  rescuing  particular  cases  from 
the  wrong  direction  which  the  general  rule 
would  give  them.  2  Hedf.  Wills,  327." 
While,  in  the  present  case,  there  is  no  doubt 
that  the  words  of  the  devise  create,  in  the 
first  ln8tan<5e,  a  fee  simple,  the  rules  just 
quoted  indicate  that  where  such  an  estate 
is  given  the  courts  will  be  reluctant  to  ac- 
cept accompanying  words  to  denude  it  and 
to  reduce  it  to  that  lesser  estate,  from  which 
a  plausible  excuse  will  always  rescue  it 
This  reluctance  has  been  frequently  shown 
in  those  cases  which  hold  that,  where  a  fee 
Is  given  by  the  clear  words  of  the  will,  sub- 
sequent words  will  not  be  permitted  to  cut 
down  that  estate,  unlew  they  indicate  a 
dear,  decisive,  and  unmistakable  Intention 
on  the  part  of  the  testator  to  do  so.  Fowler 
V.  Dnhme  (present  term)  42  N.  B.  623;  Orth  t. 
Orth,  Id.  277;  Ross  v.  Ross,  supra;  Mitchell 
T.  Mitchell  (present  term)  42  N.  E.  465;  and 
cases  cited  in  each.  If,  therefore,  the  words 
which  follow  those  creating  a  fee  are  suscep- 
tible of  plausible  construction  consistent 
with  the  estate  so  created,  that  construction 
will  be  given  them.  If  a  life  estate  in  th» 
widow  had  been  intended,  a  simple  form  of 
words  would  have  sufficed.  If  a  remainder 
was  Intended  to  be  given  by  the  words  sug- 


gesting a  division  upon  the  wife's  death,  it  is 
not  a  vested  remainder,  but  is  indefinite  and 
contingent;  depending  upon  the  obedience  of 
the  children  to  their  mother,  "as  she  shall 
deem  proper."  One  who  may  be  incorrigi- 
ble, If  the  mother  shall  deem  it  proper,  shall 
take  nothing;  another,  who  may  be  dutiful, 
may  receive  a  large  proportion;  and  so  on. 
The  law  favors  vested  estates,  and,  if  the 
primary  devise  had  been  but  a  life  estate, 
the  fee  would  be  in  trust  or  in  abeyance, 
since  thei-e  are  no  words  carrying  It  over  to 
the  children  at  all  events. 

In  considering  the  effect  of  the  closing 
clause  of  the  Item  in  question,  the  case  of 
Ross  V.  Ross,  supra,  is  in  point  There  the 
will  provided  that,  "After  all  expenses  paid 
of  settling  my  estate,  I  do  hereby  give  and 
bequeath  to  my  wife,  Martha  Ross,  all  my 
property,  personal  and  real,  after  paying  my 
Just  debts  and  claims— First,  to  pay  to  my 
son  Joseph  W.  Ross  five  hundred  dollars, 
and,  at  her  (my  wife's)  death,  he  to  come  in 
equal  heir  with  my  second  children."  It 
was  held  that  the  devise,  in  the  first  In- 
stance, carried  the  fee,  and  that,  under  the 
rule  that  clear  and  decisive  words  were  re- 
quired to  cut  it  down  io  a  life  estate,  the 
son  took  no  estate  from  the  provision  that 
he  should  "come  in  equal  heir  with"  the  "sec- 
ond children."  The  latter  provision  was 
carried  down,  because  of  its  repugnance  to 
the  fee  devised  to  the  first  taker,  and  as  not 
clearly  manifesting  an  Intention  to  cut  down 
that  estate.  The  two  provisions  are  not 
widely  separated,  but  are  a  part  of  one  short 
item,  not  broken  by  a  period.  There  is  no 
ground  upon  which  to  distinguish  that  case 
from  the  present,  in  any  effect  of  subse- 
quent words  to  cut  down  a  fee  to  a  life  es- 
tate. Nor  do  we  believe  it  was  the  testa>- 
tor's  intention  to  create  a  life  estate,  or  to 
limit  the  fee  over  to  his  children.  If.  by 
item  9  of  the  will,  the  testator  intended  to 
make  provision  for  his  children,  it  is  re- 
markable that  he  should  have  consumed 
the  eight  previous  items  in  making  merely 
nominal  bequests  to  them,  and  no  less  re- 
markable that  he  should  have  placed  upon 
the  personal  estate  bequeathed  by  the  ninth 
item  the  same  limitation  placed  upon  the  de- 
vise; and  it  is  even  more  remarkable  that, 
if  he  had  it  in  mind  to  vest  his  widow  with 
a  trust  estate,  he  did  not  so  say  in  direct 
form.  There  is  also  a  peculiar  feature  in 
the  contention  that  by  this  item  he  gave  a 
life  estate  to  his  widow,  with  the  fee  in 
trust  to  distribute  to  the  children  absolute- 
ly. If  the  fee  is  held  in  trust,  the  life  es- 
tate must  arise  by  implication;  for  the 
words  which,  as  we  have  held,  carry  the  fee, 
are  the  only  words  imparting  the  disposition 
of  property.  The  time  appointed  for  the  divi- 
sion is  of  the  clause  which  is  claimed  to 
negative  an  estate  greater  than  a  life  estate, 
and  is  not  in  any  sense  an  affirmative  phrase, 
as  applied  to  the  widow,  or  any  estate  given 
her.     Estates  by  implication  are  extremely 
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rare,  and  only  exist  where  the  property  re- 
mains otherwise  undisposed  of.  Kelly  t. 
SUnson,  8  Blackf.  S87.  Upon  the  theory  of 
a  devise  in  trust,  with  power  to  make  the 
apportionment  of  the  fee,  besides  the  difficul- 
ty in  rescuing  a  life  estate  fo/  the  widow.  It 
requires  liberality  of  construction  to  bold 
that  this  alleged  negative  clause  affirms  to 
the  children  any  interest  whatever.  That 
Interest,  great  or  small,  as  the  widow  might 
"deem  proper,"  would  go  only  by  Implica- 
tion, and  not  by  express  devise. 

There  has  been  much  discussion  of  the 
force  and  effect  of  the  rule  that  a  devise 
generally,  coupled  with  the  power  of  abso- 
lute disposition,  carries  a  fee-simple  estate. 
As  we  understand  that  rule,  it  has  no  direct 
application  where  the  quality  of  the  estate  1b 
not  devised  generally,  but  rather  where  It 
is  particularly  stated.  It  is  the  absolute 
power  to  sell  which  gives  quality  to  the  es- 
tate devised  generally.  The  principle  upon 
which  that  rule  rests  is  influential  in  con- 
sidering the  question  now  l>efore  us.  The 
absolute  power  of  disposition,  because  it  la 
of  the  essence  of  a  fee  simple,  gives  char- 
acter to  that  estate  which  is  not  otherwise 
defined.  So,  when  the  estate  given  is  a  fee 
simple,  the  power  of  disposition  Is  insepara- 
ble from  it,  and  cannot  be  controlled  or  Im- 
paired. It  necessarily  follows  from  this  con- 
clusion, and.  from  the  authorities  requiring 
clearly  chosen  words  to  disclose  an  intention 
to  cut  down  a  fee-  once  devised,  that  words 
as  clear  and  certain  as  those  giving  the  fee 
must  be  employed  to  convert  it  into  a  mere 
trust  estate.  We  liave  already  shown  some 
of  the  obstacles  in  the  way  of  converting  the 
clear  words  creating  a  fee  simple,  here  em- 
ployed, into  a  life  estate,  or  a  fee-simple  es- 
tate 'in  trust,  or  a  life  estate  with  the  re- 
mainder in  trust.  These  obstacles  cannot 
be  cleared  away,  leaving  us  with  that  cer- 
tainty of  intention  to  create  a  trust  estate 
that  we. find  conveyed  in  the  words  creating 
the  fee  simple.  If  we  were  not  in  error  in 
expressing  a  contingency  In  which,  upon  the 
appellants'  theory,  the  widow  would  not  be 
obliged  to  give  to  any  one  of  the  children, 
then  the  negative  clause  of  the  item  would 
Imply  a  power,  and  not  a  trust;  a  power  to 
give  or  to  withhold,  and  not  an  obligation  to 
give.  It  must  l>e  conceded  that  the  words 
of  this  clause  are  not  well  chosen  to  make 
manifest  the  theory  of  either  side  to  this 
controversy.  They  are  most  effectual  to 
vest  in  the  widow  a  large  discretion  with 
reference  to  the  division  of  the  estate  de- 
vised to  her.  This  discretion  is  Inhei-ent  lit 
the  fee  simple,  and  needed  no  expression, 
and  as  by  no  rule  of  construction  can  it  be 
said  that  the  discretion  applies  to  an  estate 
other  than  that  devised  to  the  widow,  if 
that  estate  were  but  a  life  estate,  it  would 
have  been  absurd  to  give  her  the  right,  or  to 
require  her  to  dispose  of  that  by  the  rule  of 
discretion.  In  no  view  of  the  clause  are  we 
convinced  that  it  contains  a  clearly-express- 


ed intention  to  create  a  trust  estate,  or  to 
narrow  to  a  life  estate  the  previous  words 
carrying  a  fee  simple.  Many  decisions  are 
cited  by  the  learned  counset  for  the  appel- 
lants upholding  a  limitation  in  trust  with 
power  to  appoint  the  remainder-man,  or  to 
apportion  the  remainder.  Of  these,  the  fol- 
lowing are  by  this  court:  Prior  v.  Quacken- 
bush,  29  Ind.  475;  Fralzer  v.  Hassey,  43  Ind. 
310;  Dunning  v.  Vandusen,  47  Ind.  423; 
Smith  V.  Meiser,  supra;  Farmer  v.  Farmer, 
83  Ind.  435;  John  y.  Bradbury,  97  Ind.  263; 
Ooudle  ▼.  Jolmston,  109  Ind.  427,  10  N.  E. 
286;  Jenkins  t.  Compton,  123  Ind.  117,  23 
N.  E.  1081.  In  every  instance  the  estate  of 
the  first  taker  was  expressly  declared  or 
construed  to  be  a  life  estate.  If  they  were 
otherwise,  they  would'  sanction  the  conten- 
tion of  these  appellants  that  the  first  taker 
may  l>e  given  a  fee  simple,  which  she  may 
be  required  to  dispose  of  to  particular  per- 
sons. We  do  not  question  the  rule  that  a 
fee  may  be  held  in  trust  for  future  distri- 
bution, with  discretion  In  the  trustee  as  to 
the  quantities  into  which  it  shall  be  divided 
and  apportioned;  but  we  do  question  the 
possibility  of  vesting  a  fee  simple  absolute 
in  the  first  taker,  and  of  ingrafting  upon 
that  estate  an  element  which  deprives  it  of 
every  essential  feature  of  a  fee  simple.  The 
Ingi-afted  clause  mnst  in  every  instance  be 
of  such  clear  and  undoubted  force  as  to  cut 
down  the  first  estate  to  an  estate  consistent 
with  such  clause,  or  It  -must  fall  for  repug- 
nancy, or  because  the  testator  has  not  made 
his  intention  manifest  The  only  theory  up- 
on which  the  negative  clause  of  the  item  in 
question  can  be  reconciled  with  the  devise  of 
a  fee  In  the  fii-st  Instance  is  that  the  testator 
desired  to  enjoin  obedience  by  his  children 
to  his  widow,  and  to  advise  the  division  of 
her  estate— not  of  his— "in  accordance  with 
their  obedience  to  ber,"  a.  division  among 
them  not  Imperatively  required,  but  "as  she 
shall  deem  proper."  The  last-quoted  words 
are  not  in  harmony  with  a  construction  of 
the  word  "subject,"  which  would  hold  it  a 
limitation  of  the  fee.  The  appellants'  posi- 
tion requires  this  word  to  perform  the  ex- 
treme duty  of  cutting  down  the  fee  to  a  life 
estate,  of  limiting  the  fee  over  to  the  chil- 
dren, and  of  so  connecting  Itself  with  the 
words  following  it  as  to  create  a  trust,  un- 
der which  the  fee  rests  in  the  widow,  to  be 
apportioned  by  her  In  her  discretion.  As 
we  have  said,  the  words  of  the  clause  were 
not  chosen  with  such  care  as  to  make  dear  - 
any  of  the  various  views  taken  by  the  par- 
ties; and  when  we  have  said  that  clear 
words,  necessarily  manifesting  an  intention 
to  cut  down  an  estate  clearly  given,  are  in- 
dispensable to  deprive  the  widow  of  a  fee 
simple  absolute,  we  have  reached  the  con- 
clusion which  decides  the  case.  In  our  opin- 
ion, the  widow  took  a  fee  simple  absolute, 
and  her  conveyance  and  the  mortgages  men- 
tioned were  of  that  estate.  The  Judgmeut 
of  the  circuit  court  is  affirmed. 
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HUMBARGEE  T.  OARBT.^ 

(Supreme  Court  of  Indiana.     Jan.  22,  1896.) 

,        BiLi.  or  RzosFTioin — Autbistioxtioh. 

An  entry  preceding  the  bfll  of  esceptions 
ttated  that  it  was  siened  and  filed  on  the  12th 
day  of  January.  The  entry  following  the  bill 
stated  that  on  that  date  it  was  presented  to  the 
judge.  A  third  entry  stated  that  the  longhand 
manuscript  was  incorporated  into  the  bill  and 
sigtied  by  the  judge  on  the  21st  day  of  January. 
The  clerli's  certificate,  dated  January  12th,  stat- 
ed that  the  longhand  manuscript  was  filed  on 
the  12th  of  January.  Beld,  that  the  bill  waa 
not  properly  authenticated. 

Appeal  from  circuit  court,  Dekalb  county; 
W.  I^  Penfield,  Judge. 

Proceeding  by  George  W.  Carey  to  have 
John  Humbarger  declared  of  unsonnd  mind. 
Fnun.  a  Judgment  declaring  him  of  unsound 
mind,  Humbarger  appeals.     Affirmed. 

C.  A.  O.  McClellan  and  D.  A.  Garwood,  for 
appellant  Baxter  &  Brown  and  Frani^  S. 
Roby,  fM-  appellee. 


.  HOWARD,  J.  TbU  waa  a  proceeding 
brought  by  a  statement  made  by  the  appel- 
lee, under  proTisions  of  section  2715,  Rev. 
St.  ISM  (section  2545,  Rev.  St.  1881),  to  bare 
the  appellant,  who  is  bis  grandfather,  found 
to  be  a  person  of  unsound  mind,  and  In- 
capable of  managing  his  own  estate.  The 
cause  was  submitted  to  a  jury,  who,  after 
bearing  the  evidence,  the  argument  of  coun- 
sel, and  the  instructions  of  the  court,  re- 
turned a  verdict  of  unsoundness  of  mind 
against  the  appellant  From  the  judgment 
entered  upon  this  verdict,  this  appeal  Is 
prosecuted. 

It  )fi  assigned  as  error  that  the  court  over- 
ruled ap];)ellant's  motion  for  a  new  trlaL 
Counsel  for  appellee  insist  that  the  assign- 
ment ol^'  error  presents  no  question  for  our 
consideration,  for  the  reason  that  the  bill 
of  exceptions,  as  tbey  say.  Is  not  properly 
authenticated.  There  \fi  a  record  enti7,  pre- 
ceding what  purports  to  be  a  bill  of  excep- 
tions, to  the  effect  that  on  the  12th  day  of 
January,  1895,  the  appellant  filed  his  bill  of 
exceptions,  containing  the  longhand  manu- 
script of  the  evidence.  This  entry  closes 
with  the  words,  "Which  bill  of  exceptions 
Is  duly  signed  by  the  judge.  Is  filed,  and  is 
in  these  words,  to  wit"  But  a  record  entry 
immediately  following  the  bill  recites  that 
the  appellant,  "now,  on  the  12th  day  of 
January,  1895,  presents  this,  his  bill  of  ex- 
ceptions, to  the  Hon.  W.  L.  Penfield,  judge 
of  the  said  court,  for  bis  examination,  ap- 
proval, and  official  signature,  and  prays  the 
court  that  the  same  may  be  signed,  sealed, 
and  made  a  part  of  the  record."  This  entry 
Is  followed  by  the  signature  of  the  judge. 
There  Is  a  further  record  entry  showing  that 
on  the  12th  day  of  January,  1895,  and  with- 
in the  time  allowed  to  prepare  and  file  a 
bill  of  exceptions,  the  appellant  "presented 
to  the  judge  of  said  court  the  said  longhand 

1  Rehearing  denied,  M  N.  B.  SOL 


manuscript  and  prayed  that  the  same  be 
Incorporated  into  and  made  a  part  of  this, 
his  bill  of  exceptions,  and  that  the  said  bill 
be  signed,  and  made  a  part  of  the  record 
In  this  cause,  which  is  here  now  done,  on 
this  2l8t  day  of  January,  1895."  This  is 
also  signed  by  the  judge.  Finally  follows 
the  clerk's  certificate  that  "the  above  and 
foregoing  transcript  contains  true  and  com- 
plete copies  of  all  the  papers  and  entries  in 
said  cause.  I  further  certify  that  on  the 
12th  day  of  January,  1895,  the  official  re- 
porter who  took  down  the  evidence  filed  In 
my  office  his  longhand  manuscript  thereof, 
which  Is  the  same  manuscript  of  the  evi- 
dence Incorporated  In  the  bill  of  exceptions, 
and  made  a  part  of  the  foregoing  transcript 
In  witness  whereof,  I  hereunto  set  my  hand, 
and  affix  the  seal  of  said  court,  at  Auburn, 
this  12th  day  of  January,  1895.  D.  D. 
Moody,  Clerk."  The  two  record  entries  im- 
mediately^ preceding  and  following  the  bill 
are  in  confiict.  That  preceding  the  bill 
states  that  the  bill  was  signed  by  the  judge 
and  filed  on  the  12th  day  of  January.  The 
entry  immediately  following  the  bill  states 
that  on  January  12th,  the  bill  was  presented 
to  the  judge  for  bis  examination,  with  a 
prayer  that  it  might  be  signed  by  him  and 
made  a  part  of  the  record.  The  third  rec- 
ord entry,  being  the  second  following  the 
bill,  shows  that  the  longhand  manuscript 
was  Incorporated  into  the  bill  of  exceptions, 
and  the  bill  signed  by  the  judge,  on  the  2l8t 
day  of  January.  The  clerk's  certificate,  final- 
ly, shows  that  the  longhand  manuscript 
was  filed  in  bis  office  on  the  12th  day  of 
January,  but  does  not  state  when  the  bill 
of  exceptions  was  filed.  This  certificate .  of 
the  clerk,  which  is  the  only  one  In  the  rec- 
ord, is  dated  January  12th,— nine  days  be- 
fore the  longhand  manuscript  was  Incorpo- 
rated into  the  bill  of  exceptions,  and  before 
the  bill  Itself  was  signed  by  the  judge,  as 
shown  by  the  last  record  entry  signed  by 
the  judge.  These  entries  and  certificates, 
to  say  the  least,  leave  the  record  in  a  state 
of  confusion.  The  two  entries  signed  by 
the  judge  are  consistent  The  first  shows 
that  the  bill  was  presented  to  him  on  Janu- 
ary 12,  1895,  and  the  second  shows  that  he 
signed  the  bill  on  January  21,  1895.  This 
would  seem  also  to  show  that  the  entry 
preceding  the  bill,  and  which  states  that  the 
bill  was  signed  by  the  judge  and  filed  on 
January  12th,  la  erroneous,  and  that  the 
bill  was  simply  presented  to  the  judge  on 
that  day,  but  not  signed  until  the  2l8t  The 
certificate  of  the  clerk,  which  Is  dated  Jan- 
uary 12th,  was  evidently  premature,  being 
made  before  the  bill  of  exceptions  was  sign- 
ed by  the  judge.  It  will  hardly  be  said 
that  the  judge  could  Incorporate  the  long- 
hand manuscript  into  the  bill  of  exceptions, 
and  sign  and  file  the  latter,  after  the  record 
had  been  made  up  and  certified  to  this  court 
by  the  clerk.  It  is  apparent  that  the  bill, 
of  exceptions  is  not  properly  authenticated. 
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Ixo  queEtion  la  therefore  presented  tor  our 
consideration  on  the  assignment  of  error. 
Tbe  Judgment  Is  affirmed. 


a43  Ind.  358) 

PRAIGO  et  al.  v.  WESTERN  PA  VINO  & 

SUPPLY  CO. 

(Supreme  Court  of  Indiana.    Jan.  21,  1896.) 

Complaint — Amendment    on    Appeal — Impbovis- 

MCNT  or  Sthebt— Cost  or  Inteksections 

— Constitutional  Law. 

1.  Under  Rev.  St.  1894,  I  670  (Rev.  St 
1881,  8  658).  providing  that  mistalces  in  a  plead- 
ing which  might  be  amended' by  the  trial  court 
wul  be  deemed  to  be  amended  in,  the  supreme 
court,  where  a  complaint  states  that  a  lot  is 
west  of  a  street,  instead  of  east  thereof,  and  it 
is  apparent  that  the  word  "west"  was  used  by 
mistake,  the  supreme  court  will  deem  the  com- 
plaint amended  by  the  insertion  of  "east"  for 
^-west" 

2.  Under  an  act  approved  March  6,  1891, 
and  act  approved  February  22,  1893  (page  56,  | 
6),  amendatory  thereof,  providing  that,  where  a 
street  is  improved,  one-half  the  street  and  alley 
intersections  shall  be  apportioned  on  the  lots 
abutting  on  the  alley  to  the  line  of  the  first 
street  parallel  to  the  street  under  improvement, 
the  fact  that  between  a  lot  abutting  on  an  alley 
and  a  street  under  improvement,  which  ia  inter- 
sected by  the  alley,  there  is  another  alley,  20 
feet  wide,  parallel  with  such  street,  does  not 
place  the  lot  out  of  the  assessment  district 

3.  A  statute  will  not  be  held  unconstitution- 
al merely  because  it  is  unjust. 

Appeal  from  superior  court,  Marlon  comi- 
ty; J.  L.  McMastera,  Judge. 

Action  by  the  Western  Paving  &  Supply 
Company  against  David  T.  Praigg  and  oth- 
ers to  enforce  the  payment  of  an  assessment 
A  demurrer  to  the  complaint  was  overruled, 
and  one  to  the  answer  sustained,  and  de- 
fendant Praigg  appeals.    Affirmed. 

David  T.  Praigg,  in  pro.  per.  Hawkins  & 
Smith,  for  appellee. 

McCABE,  J.  This  was  an  action  brought 
by  the  appellee  against  the  appellant,  David 
T.  Praigg,  Agnes  Praigg,  his  wife,  and  oth- 
ers, to  enforce  the  collection  of  an  assess- 
ment against  lot  46,  abutting  on  an  alley 
which  crosses  Alab.ama  street,  between  Sev- 
enth and  Tenth  streets.  In  the  city  of  Indian- 
apolis, for  its  proportion  of  the  cost  of  im- 
proving said  Alabama  street  between  Sev- 
enth and  Tenth  streets,  said  lot  being  In  Allen 
and  Root's  North  addition  to  the  city  of 
Indianapolis.  It  appear^  from  the  complaint 
that  appellee  was  the  contractor,  and  Iiad 
completed  the  work  pursuant  to,  and  the  ac- 
tion was  being  prosecuted  under  the  provi- 
sions of,  the  act  entitled  "An  act  concerning 
the  incorporation  and  government  of  cities 
having  more  than  100,000  population  accord- 
ing to  the  last  preceding  United  States  cen- 
sus," etc.,  approved  March  6, 1891  (Acts  1891), 
and  the  act  amendatory  thereof  of  February 
22,  1883  (Acts  1893,  p.  56);  that  the  appellant 
was  the  owner  of  the  lot;  and  that  the 
amount  of  cost  of  said  Improvement  ap- 
portioned to  said  lot  was  $11.59,  which  had 


been  duly  demanded  of  the  appelant,  and 
he  had  refusea  to  pay  the  same.  The  com- 
plaint sought  to  enforce  the  lien  on  the  lot 
given  by  the  statute  for  its  proportion  of  the 
cost  of  such  improvement  It  was  alleged 
against  the  other  defendants,  nnder  the 
firm  name  of  Fulmer,  Seibert  &  Ck>.,  that 
they  claim  to  have  and  to  hold  some  inter- 
est in  said  real  estate  adverse  to  the  Interest 
of  the  plaintiff,  and  are  made  parties  to  an- 
swer as  to  such  Interest  But  It  Is  averred 
that  any  Interest  they  may  have  therein  is 
junior  and  subordinate  and  second  to  the 
interest.  Hen,  and  claim  of  the  plaintiff.  The 
trial  court  overruled  a  demurrer  to  the  com- 
plaint, and  sustained  a  demurrer  to  appel- 
lant's answer  In  confession  and  avoidance; 
and,  appellant  refusing  to  plead  further,  the 
appellee  bad  judgment  upon  demurrer,  upon 
which  rulings  error  Is  assigned  by  the  appel- 
lant This  case  was  first  distributed  to  the 
appellate  court,,  but  finding  thai  appellant, 
in  his  brief,  assailed  the  constitutionality  of 
the  statute,  it  was  transferred  by  that  to  this 
court  pursuant  to  the  statute  regulating  the 
jurisdiction  of  that  court  The  court  found 
In  favor  of  the  plaintiff,  principal  and  inter- 
est of  the  assessment,  $12.74,  and  $25  attor- 
ney's fees,  and  that  it  was  a  lien  upon  said 
lot,  and  that  the  other  defendants  had  a  lien 
on  the  lot,  but  that  such  lien  was  junior,  and 
subject  to  the  appellee's  lien,  and  rendered 
judgment  accordingly,  foreclosing  the  lien. 
There  is  no  controversy  except  as  to  the 
construction  of  the  statute  and  its  constitn- 
tionality. 

The  fifth  section  of  the  amendatory  act, 
which  amends  section  74  of  the  original  act, 
provides  that  "the  cost  of  any  street  or  al- 
ley Improvement  shall  be  estimated  accord- 
ing to  tlie  whole  length  of  the  street  or  alley, 
or  so  much  thereof  to  be  Improved  as  Is  uni- 
form In  the  extent  and  kind  of  the  proposed 
improvement  per  running  foot,  and  tlie  total 
cost  thereof,  exclusive  of  one-half  the  cost 
of  street  and  alley  Intersections,  shall  be  ai>- 
portloned  upon  the  lauds   or  lots  abutting 
thereon.    The    remaining    one-half   cost    oC 
street  and  alley  Intersections  shall  l>e  appor- 
tioned upon  the  lands  or  lots  abutting  upon 
the  street  or  alley  Intersecting  the  street  or 
alley  under  Improvement  for  a  distance  to 
the  street  line  of  the  first  street  parallel  to 
the  street  or  alley  under  improvement    In 
either  direction  from  the  street  or  alley  Im- 
proved.   Should  a  street  or  alley  enter  Into 
and  not  cross  the  street  or  alley  under  Im- 
provement, then  the  assessment  for  the  cose 
of  one-half  of  said  entering  street  or  alley, 
measured  to  the  center  line  of  the  street  or 
alley  tmder  improvement,  shall  be  made  <h> 
the  lots  or  lands  abutting  on  said  stjeet  or 
alley,  for  a  distance  to  the  street  line  of  the 
first  street  parallel  to  the  street  or  alley  un- 
der Improvement,  and  such  last-named    as- 
sessment shall  be  made  pro  rata  upon    the 
lots  or  lands  abutting  on  said  street  or  al- 
ley." 
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It  appears  both  from  the  complaint  and  an- 
swer that  appellant's  lot  46  is  on  an  alley  in- 
tersecting Alabama  street,  the  Improved 
street,  and  is  between  said  Alabama  street 
and  Delaware  street,  which  is  parallel  with 
and  the  next  street  west  of  Alabama  street. 
The  complaint,  however,  evidently  through 
a  clerical  mistake,  states  that  appellant's  lot 
46  is  west  of  Delaware  street  Other  parts 
of  the  complaint  and  the  defendant's  answer 
make  it  abundantly  plain  and  clear  that  the 
word  "west"  was  written  by  mistake  in  the 
complaint  instead  of  the  word  "east"  This  is 
such  a  mistake  or  imperfection  as  could  have 
been  rectified  at  any  time  in  the  trial  court 
by  substituting  "east,"  for  '"west,"  and  which 
the  statute  deems  to  be  so  amended  In  this 
court.  Bev.  St  1884,  {  670  (Rev.  St  1881,  ! 
668). 

But  appellant's  contention  arises  out  of  the 
fact  that  there  is  an  alley  20  feet  wide  run- 
ning parallel  with  and  between  Alabama, 
the  Improved  street,  and  Delaware  street, 
and  appellant's  lot  46  is  west  of  said  alley,  the 
said  alley  being  between  the  Improved  street 
and  appellant's  lot.  Appellant's  contention 
Is  that  the  alley,  being  so  wide,  may  be  re- 
garded as  a  street,  and,  if  so,  his  property, 
by  the  express  terms  of  the  statute  quoted, 
is  not  liable  to  assessment  because  by  it  such 
liability  can  extend  no  further  than  to  the 
flrst  sli-eet  parallel  with  the  Improved  street. 
He  contends  that  the  word  "street"  is  a 
generic  term,  which  Includes  any  and  all 
public  highways,  which  would  Include  alleys. 
There  might  possibly  be  some  room  for  such 
contention  if  the  legislature  had  only  used 
the  word  "street,"  but  they  used  the  word 
"alley"  as  well  as  street  And  the  word  "al- 
ley" is  defined  by  Webster's  International 
Dictionary  as  "a  narrow  passage  or  way  in 
a  city,  as  distinct  from  a  public  street"  Be- 
sides, the  act  In  question  and  the  one  It  is 
an  amendment  to  were  never  intended  and 
cannot  have  any  operation  or  etTect  in  any 
other  city  than  that  of  Indianapolis,  where 
the  wide  streets,  avenues,  and  even  the  uni- 
versally wide  alleys  are  the  pride  of  the 
whole  state.  Mode  v.  Beasiey  (at  this  term) 
42  N.  B.  727.  There  can  be  no  doubt,  there- 
fore, that  the  legislature  recognized  that 
there  was  such  a  thing  as  alleys  In  Indianap- 
olis, even  if  they  are  wide  enough  to  make 
pretty  good  streets  in  the  old  plat  of  the  city 
of  St  Louis;  yet  the  legislature,  following 
the  habits  of  the  people  of  the  city,  called 
them  "alleys,"  as  contradistinguished  from 
"streets."  The  legislative  intent  is  made  ap- 
parent not  to  bound  the  liability  of  lots  to 
assessment  for  such  improvements  by  the 
flrst  clley,  but  by  the  flrst  street  from  the 
Improved  street  each  way,  when  the  street 
or  alley  crosses  the  Improved  street,  as  was 
the  case  here.  But  appellant  says  such  con- 
struction of  the  statute  lenders  It  unjust, 
and  therefore  unconstitutional.  He  has  cit- 
ed no  provision  of  the  constitution  which  is 
supposed  to  be  Infringed  by  such  a  statute 


or  such  construction,  and  we  know  of  none. 
That  a  statute  is  unjust  is  no  ground  for  as- 
sailing its  constitutionality.  State  v.  McClel- 
land, 188  Ind.  395,  37  N.  B.  799,  and  author- 
ities cited.  Therefore,  we  do  not  inquire 
whether  it  is  Just  or  unjust  The  superior 
court,  therefore,  did  not  err  In  overruling  the 
demurrer  to  the  complaint,  nor  in  sustaining 
the  demtirrer  to  the  answer.  Judgment  af- 
flrmed. 

(143  Ind.  368) 
HAZIiBTON  V.  DB  PRIBST. 
(Supreme  Court  of  Indiana.     Jan.  22,  1896.) 

NOTIOB  OV  APPIAL — WaIVBB— USTABLISHMBST  O* 

Febbt. 

1.  A  notice  of  an  appeal  taken  in  vacatioA 
cannot  be  served  on  appellee's  attorney.  Tate 
V.  Hamlin  (Ind.  Sup.)  41  N.  B.  356,  followed. 

2.  Appellee,  by  nling  a  brief  fully  discuss- 
ing the  merits  of  the  appeal  before  the  decision 
of  his  motion  to  dismiss  the  appeal  for  want  of 
a  notice  of  appeal,  waives  his  objection  to  the 
jurisdiction  of  the  appellate  court 

3.  Rev.  St  189^  J  6697  (Rev.  St  1881,  { 
4877),  provides  that  when  any  river  shall  be  the 
boundary  between  two  counties,  any  person 
holding  land  on  either  side  of  tne  river,  who 
shall  desire  a  public  ferry  across  the  same,  may 
apply  to  the  commissioners  of  the  county  in 
which  the  land  lies,  who  may  establish  a  terry 
from  the  land  of  the  applicant  to  the  opposite 
side.  Bold,  that  a  petition  to  the  commission- 
ers of  K.  county  to  establish  a  ferry  from  land 
in  that  county  to  land  in  another,  which  fails  to. 
show  that  the  applicant  has  any  interest  in  the 
K.  county  land,  is  insufficient  on  demurrer. 

Appeal  from  circuit  court  Knox  county; 
George  W.  Shaw,  Judge. 

Asa  B.  De  Priest  applied  to  the  commis- 
sioners of  Knox  county  for  the  establishment 
of  a  ferry  from  land  in  Knox  county  to  land: 
In  Gibson  county.  The  application  being; 
granted,  Luclnda  I.  Hazleton  was  granted  aa 
appeal  to  the  circuit  court  from  the  actIon< 
of  the  commissioners,  and  in  that  court  her 
demurrer  to  the  petition  was  overruled,  and 
Judgment  rendered  establishing  the  ferry. 
From  the  action  of  the  circuit  court  lij  ova:- 
ruling  her  demurrer,  and  a  motion  In  arrest 
of  judgment,  Luclnda  I.  Hazleton  appeals. 
Reversed. 

Samuel  Wardell  Williams  and  Wm.  M. 
Land,  for  appellant  Cnllop  &.  Kessinger 
and  L.  C.  Bmbree,  tor  appellee. 

McCABB,  J.  The  appellee  filed  his  applica- 
tion or  petition  before  the  board  of  commis- 
sioners of  Knox  county,  at  the  June  term 
thereof  for  1890,  for  the  establishment  of  a 
ferry,  which  petition  reads  as  follows:  "To 
the  Board  of  Commissioners  of  Knox  Coun- 
ty, Indiana:  The  tmdersigned  hereby  applies 
for  a  license  to  establish  a  ferry  across  White 
river,  between  the  counties  of  Knox  and  Gib- 
son, and  to  be  used  as  a  landing  place,  being 
on  the  land  of  Jane  Westfall,  on  the  Knox 
county  side,  and  at  the  foot  of  Main  street, 
on  the  Gibson  county  side.  A.  B.  De  Priest" 
Following  the  alwve  paper,  called  the  "Peti- 
tion and   Application,"   is   copied  into  the 


Digitized  by 


Google 


752 


KOflTHEASTBRN  REPOHTBR.  Vol.  *2. 


dad. 


transcript  tbe  fonowlng  paper:  "We,  the  nn- 
dei-slgned  citizens  of  Knox  county,  Indiana, 
■would  respectfully  request  yoiur  honorable 
board  of  commissioners  of  above  county  to 
grant  a  ferry  license  to  A.  B.  De  Priest,  of 
Hazleton,  Indiana,  to  maintain  and  operate  a 
second  or  additional  ferry  across  White  river 
at  said  town  of  Hazleton,  Indiana.  We  do 
crossing  at  the  present  Hazleton  ferry,  and 
we  believe  an  additional  ferry  is  necessary, 
and  will  be  of  public  convenience."  [Signed 
by  a°  number  of  names.]  The  board  made 
an  order  establishing  the  ferry  and  granting 
the  license  asked  for,  and  the  appellant  filed 
an  affidavit  showing  that  she  was  interested 
and  aggrieved  by  such  decision,  and  praying 
an  appeal  to  the  circuit  court,  which  was 
granted  op  her  filing  an  appeal  bond.  In  the 
circuit  court  the  petition  or  application  was 
objected  to  by  demurrer,  which  was  over- 
ruled. A  trial  by  jury  resulted  in  a  verdict 
and  Judgment,  over  appellant's  motion  In  ar- 
rest thereof,  establishing  said  ferry,  and  li- 
censing the  appellee  to  keep  and  maintain 
the  same.  Error  is  assigned  on  the  action  of 
the  cli-cnlt  court  In  overruling  the  demurrer 
to  the  petition,  and  In  overruling  the  motion 
in  arrest  of  Judgment 

The  appellee,  on  November  7,  1895,  entered 
a  special  appearance  In  this  court  for  tbe  sole 
purpose  of  moving  to  set  aside  the  submis- 
sion for  want  of  notice  of  the  appeal,  which 
motion  was  made.  The  appeal  being  a  va- 
cation appeal,  notice  on  tbe  appellee  was 
necessary.  The  notice  issued  by  the  clerk 
of  this  court  was  served  on  an  attorney,  in- 
stead of  appellee,  and  was  therefore  no  no- 
tice. Tate  V.  Hamlin  (Ind.  Sup.)  41  N.  B. 
3SG.     But,  on  the  same  day  this  motion  was 

.made,  appellee  filed  a  brief  fully  discussing 
the  merits  of  the  appeal,  before  any  action 

'  on  his  motion  was  bad.  Such  action  on  his 
part  is  a  waiver  of  the  objection  to  the  Juris- 
diction over  his  person.  Elliott,  App.  Proc.  g 
677,  and  authorities  there  cited.  The  motion 
to  set  aside  the  submission  is  therefore  over- 
ruled. 

It  la,  however,  earnestly  Insisted  by  the 
learned  counsel  for  the  appellee  that  the  de- 
murrer was  not  sufficient  in  form  to  question 
the  sufficiency  of  the  petition  or  application, 
and  that  the  defects  therein  were  cured  by 
the  verdict  Tbe  same  degree  of  strictness 
In  pleading  is  not  required  in  courts  of  coun- 
ty commissioners  as  in  courts  of  general  su- 
perior Jurisdiction.  Board,  etc.,  v.  Adams, 
70  Ind.  504;  Board,  etc.  v.  Hon,  87  Ind.  356; 
Board,  etc.,  v.  Ritter,  90  Ind.  362;  Duncan  v. 
Board,  etc.,  101  Ind.  403.  Enough  is  stated 
In  the  application  to  show  that  the  stream 
■cross  which  it  Is  sought  to  establish  a  ferry 
Is  not  on  the  state  line,  but  it  is  affirmatively 
shown  that  the  stream  is  the  county  line  be- 
tween Knox  and  Gibson  counties.  Therefore 
the  case  Is  not  governed  by  section  6591,  Rev. 
St  1804  (secUon  4871,  Rev.  St  1881)  which  ap- 
plies only  to  cases  "of  any  stream  running 
through  or  bounding  on  any  county  in  this 


state  to  and  from  any  points  without  the 
limits  of  this  state."  The  facts  that  are  stat- 
ed In  the  application  show  that  the  case  falls 
within,  and  is  governed  by,  section  6597,  Rev. 
St  1894  (section  4877,  Rev.  St  1881)  which 
provides  that:  "When  any  river  or  creek 
shall  be  the  boundary  between  two  counties, 
any  person,  persons  or  corporation  hcdding 
lands  on  either  side  of  said  river  or  creek, 
who  shall  desire  a  public  terry  across  the 
same,  shall  apply  to  the  board  of  county  com- 
missioners for  the  coimty  in  which  such 
lands  lie,  who  are  hereby  authorized  to  estab- 
lish such  ferry,  from  the  land  of  such  appli- 
cant to  tbe  opposite  side;  and  in  such  case  a 
certified  copy  of  the  order  establishing  such 
ferry  shaU  be  transmitted  to  the  auditor  of 
the  county  on  such  opposite  side,  at  the  ex.- 
pense  of  such  applicant;  and,  thereupon,  such 
county  may  assess  a  tax  for  license  for  such 
ferry,  in  a  sum  not  exceeding,  for  both  coun- 
ties, the  amount  charged  for  such  ferries 
where  one  county  alone  Is  concerned,  half  of 
which  tax  shall  be  assessed  by  each  county. 
Nothing  in  this  act  shall  be  construed  to 
make  any  person  liable  for  crossing  Us  own 
property,  or  that  of  another,  where  he  does 
not  receive  pay  for  the  same."  By  this  sec- 
tion, it  Is.  plain  that  all  the  power  that  the 
board  has  on  the  subject  therein  embraced  is 
conferred  specially.  It  requires,  as  a  condi- 
tion to  the  exercise  of  that  power,  that  there 
be  an  application  to  the  board  of  commission- 
ers for  the  county  in  which  the  lands  lie. 
That  fact  sufficiently  appears  In  tbe  petition, 
though  not  very  clearly  stated.  This  section, 
wholly  unlike  the  other  sections  on  the  gen- 
eral subject  of  public  ferries,  secures  the 
right  to  the  persons  therein  named  to  de- 
mand the  establishment  of  ferries,  regardless 
of  the  questions  whether  there  is  another  fer- 
ry within  one  mile  below  or  above,  or  wheth- 
er public  oonveplence  requires  it  as  provid- 
ed In  section  6596,  Rev.  St  1894  (section 
4876,  Rev.  St  1881),  or  where  public  conven- 
ience requires  a  ferry,  as  provided  in  sec- 
tion 6598,  Rev.  St.  1894  (section  ^878,  Rev. 
St  1881).  But  this  unconditional  and  abso- 
lute right  Is  only  conferred  on  "any  person, 
persons  or  corporation  holding  lands  on  ei- 
ther side  of  said  river  or  creek."  l^ere  Is 
no  pretense  of  a  statement,  either  in  the  peti- 
tion or  in  the  paper  that  accompanies  it  that 
the  appellee  either  owns  or  holds  the  lands 
on  either  side  of  the  stream,  or  from  which 
it  is  sought  to  establish  the  ferry,  nor  is 
there  any  showing  that  the  owner  of  the  land 
failed  to  apply,  etc.  It  was  held,  under  Rev. 
Code  1831,  p.  259,  authorizing  the  application 
for  the  establishment  of  a  ferry  by  "the  pro- 
prietor of  the  land,"  that  mere  possession, 
even,  was  not  sufficient  to  warrant  the  estab- 
lishment of  a  ferry.  MulUs  v.  Gavins,  5 
Blackf.  77.  It  has  been  held  that  a  state- 
ment of  a  claim  for  allowance  by  a  board  of 
commissioners  should  state  facts  sufficient  to 
show  a  liability  on  the  part  of  the  county. 
Miller  V.  Embree,  88  Ind.  133.    And  in  Boaru, 
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ete^  T.  Mutphy,  100  Ind.,  at  page  574,  It  is 
■aid  that  "an  elementary  rule  la  tbat  one 
who  foundB  a  rigbt  of  action  on  a  statute 
most  make  a  case  within  its  terms,"  and  this 
rule  was  there  applied  to  a  claim  filed  t>efore 
the  board  asking  the  board  to  refund  taxes 
erroneously  paid.  To  the  same  effect  are 
Stout  T.  Board,  etc^  107  Ind.  343,  8  N.  B. 
222;  Nave  y.  Bitter,  41  Ind.  801.  The  appli- 
cation or.  petition  affirmatively  shows  that 
appellee  Is  not  entitled  to  the  relief  he  asked 
therein,  because,  as  to  the  land  on  the  Knox 
county  side  of  the  rlTer,  it  states  it  to  be 
nhe  land  of  Jane  WestfaU,"  without  stating 
any  right  or  claim  be  bad  in  or  to  It  what- 
ever. It  was  the  land  on  the  Knox  county 
Bide  that  gave  the  board  of  commissioners  of 
tbat  county  Jurisdiction,  and  not  the  land 
on  the  Gibson  county  side,  as  the  section  of 
tite  statute  quoted  expressly  provides.  Hie 
application  failing  to  show  that  appellee  held, 
owned,  or  had  any  interest  in,  that  land,  it 
was  insufflcioit  on  demurrer.  And  that  be- 
ing a  fact  essential  to  appellee's  relief,  and 
not  a  mere  defective  statement  of  a  fact,  it 
was  Insufficient  on  a  motion  in  arrest.  Tay- 
lor V.  Johnson,  113  Ind.  240, 15  N.  B.  238.  It 
follows  from  what  we  have  said  that  the  cir- 
cuit court  erred  in  overruling  the  demurrer 
to  the  petition  and  the  motion  in  arrest  The 
judgment  is  reversed  and  the  cause  remand- 
eAt  with  direction  to  sustain  the  demurrer 
to  the  petition,  witJi  leave  to  amend   thn 
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MERIDIAN  NAT.  BANK  OF  INDIANAPO- 
LIS et  aL  V.  HOUSER.* 
(Supreme  Court  of  Indiana.     Jan  21,  1800.) 
Pabtim— Tbdstbb  ov  Bxprbss  Trust— Assion- 

H8HT  OF— AMBSDMBJIT  ON  AFPBAI. 

1.  Rev.  St.  1804,  (  3010  (Rev.  St.  1881,  { 
2770).  provides  that  tne  board  of  tmitees  of 
the  Central  Hospital  for  the  Insane  shall  elect 
from  their  number  a  treasnrer.  Section  3012 
<2772)  provides  that  no  money  shall  l>e  paid  oat 
by  them  except  on  an  itemized  bill  allowed  by 
them,  and  that  payment  shall  be  made  b7  an  or- 
der on  the  treasurer,  signed  by  the  president 
Section  3013  (2773)  provides  tbat  the  treasurer 
shall,  before  the  orders  become  due,  present  to 
the  state  auditor  a  statement  of  all  orders 
drawn,  and  that  the  auditor  shall  draw  an  or- 
der for  the  amount  in  favor  of  the  treasnrer  on 
the  state  treasnrer,  and  that  the  treasurer  of 
the  board  shall  return  to  the  auditor  each  month 
a  statement  of  the  orders  paid  by  him.  Beld, 
tliat  where  a  treasurer  of  the  board  deposited 
money  received  by  him  from  the  state  treasnrer 
in  a  bank,  subject  to  his  check  as  treasurer,  and 
the  bank  refused  to  pay  the  amount  on  his 
check,  his  successor  could  recover  from  the  bank 
tiie  amount  of  the  deposit  as  such  successor  is 
a  trustee  of  an  express  trust,  within  section  252 
(2S2),  authoriziug  such  a  trustee  to  sue  without 
joining  with  him  the  person  for  whose  benefit 
the  suit  la  prosecuted. 

2.  An  assii^ment  of  the  deposit  from  the 
preceding  treasurer  to  his  successor  was  not 
necessary  to  authorize  the  latter  to  sue,  as  the 
amonnt  of  the  deposit  vested  In  him  by  virtue  of 
his  succession. 

8.  It  was  no  defense  to  the  action  that  the 
preceding  treasurer  had  given  his  checks  to  the 


persons  on  whose  bills  he  had  collected  tlM 
amount  of  the  deposit  from  the  state  treasurer, 
the  bank  having  refused  to  pay  such  checks. 

4.  Where,  on  appeal  to  the  general  term  of 
the  snperior  court  from  an  order  sustaining  a 
demurrer  to  the  complaint,  the  name  of  a  de- 
fendant fn  the  suit  was  omitted  from  the  assign- 
ment of  errors,  it  was  proper,  on  a  motion  to  dis- 
miss  the  appeal  for  snch  omission,  to  allow  the 
assignment  to  be  amended  by  inserting  liia  name 
as  appellee. 

Appeal  from  superior  court,  Marlon  count]'; 
J.  W.  Harpw,  Judge. 

Action  by  Zachariah  Hooser,  as  treasum 
of  the  board  of  tmstees  of  tbe  Central  Hos- 
pital for  the  Insane,  agaimst  tlie  Meridian  Nbp 
tlonal  Bank  of  Indianapolis,  and  another,  to 
recover  the  amount  of  a  deposit  From  a 
Judgment  of  the  general  term  of  the  superior 
court  reversing  a  Judgment  of  the  special 
term  sustaining  a  demurrer  to  the  complaint, 
defendant  bank  appeaUk    Affirmed. 

A  O.  Harris,  for  appellant  A.  O.  Smith, 
Ex-Atty.  Gen.,  H.  M.  Spaan,  W.  A.  Ketcbam, 
Atty.  Qea.,  and  F.  F.  Edcnliarter,  for  ap 
pellee. 

MONKS,  7.  This  action  was  brought  by 
appellee,  Houser,  as  treasurer  of  the  Ixuird 
of  trustees  of  the  Central  Hospital  for  the  In- 
sane, against  appellant,  tbe  Meridian  Nation- 
al Bank,  and  one  Philip  M.  Gapen,  formerly 
treasurer  of  said  board  of  trustees,  who  was 
made  a  party  defendant  to  answer  as  to  his 
interest  Tbe  superior  court  in  special  term, 
sustained  the  demurrer  of  the  Meridian  Na- 
tional Bank  to  each  paragraph  of  the  amend- 
ed and  supplemental  complaint  Houser,  ths 
plaintiff  in  tbe  court  below,  appealed  to  the 
general  term  of  the  superior  court,  where 
the  decision  of  the  special  term  was  re- 
versed, with  instructions  to  overrule  the  de- 
murrer to  each  paragraph  of  the  amended 
and  supplemental  complaint.  From  this  de- 
cision the  Meridian  National  Bank  appealed 
to  this  court 

The  first  of  said  paragraphs  of  the  amend- 
ed, substituted,  and  supplemental  complaint 
alleges  tbat  for  a  long  time  prior  to  the  20th 
day  of  February,  1889,  Philip  M.  Gapen  had 
been  a  member  of  said  board  of  trustees,  and 
treasurer  thereof,  duly  elected  and  qualified; 
that,  as  such  treasurer,  he,  from  time  to 
time,  received  from  the  treasurer  of  state 
large  sums  of  money  with  which  to  pay 
claims  for  supplies  and  services  against  said 
board,  and  that  these  moneys  were  from  time 
to  time  deposited  with  said  bank,  and  from 
time  to  time  checked  out  by  said  treasurer, 
and  that  up  to  said  20th  day  of  February, 
1888,  his  checks  as  such  treasurer  tiad  al- 
ways been  promptly  honored;  that  on  said 
day  there  was  due  said  Gapen,  as  such  treas- 
urer, a  balance  of  |3,043.66  of  the  moneys  so 
deposited  by  him,  and  that  there  was  due  to 
divers  and  sundry  parties,  for  woric  and  lor 
bor  done  and  materials  furnished  said  board, 
a  like  sum  of  $3,043.66,  and  that  in  order  to 
pay  said  claims,  said  Gapen,  as  such  trea»> 
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urer,  drew  Us  check,  payable  to  his  order  as 
each  treasurer,  for  said  snm  of  $3,043.66,  but 
that  said  bank  wholly  failed  and  refused  to 
pay  the  same;  that  Immediately  thereafter 
said  Gapen,  as  such  treasurer,  brought  a  suit 
against  said  bank  to  recover  said  sum  of  ?3,- 
043.66,  to  which  said  bank  appeared,  and 
filed  answer;  that  on  the  Ist  day  of  March, 
1880,  said  Houser  was  by  the  general  assem- 
bly elected  one  of  the  trustees  for  said  Cen- 
tral Hospital,  and  was  thereafter  by  said 
board  duly  elected  treasurer  thereof,  as  said, 
Qapen's  successor,  and  that  he  qualified, 
gave  bond,  and  entered  upon  the  discharge 
of  his  duties  as  such  treasurer,  and  has  ever 
since  continued  therein;  that  on  the  26th 
day  of  January,  1891,  on  motion  of  the  attor- 
ney general  of  the  state,  said  Houser  was 
substituted  as  plaintiff  In  the  place  and  stead 
of  said  Gapen,  all  parties  to  the  suit  being 
present,  and  none  of  them  ir.aklng  objection 
to  such  substitution.  The  second  of  said 
paragraphs  Is  the  same  as  the  first,  except 
that  It  seta  up.  In  addition,  a  formal  written 
assigmnent  of  the  cause  of  action  from  Ga- 
pen to  Houser,  treasurer,  a  copy  of  which 
assignment  Is  filed  therewith.  The  third  of 
said  paragraphs  is  the  same  as  the  second, 
except  that  it  avers,  in  addition,  that  said 
Gapen,  treasurer,  prior  to  drawing  and  pre- 
senting a  check  to  his  order,  as  such  treas- 
urer, for  said  $3,043.66,  "as  such  treasurer,  had 
drawn  and  Issued  to  said  parties  in  whose 
favorsuch  allowances  had  been  made  bysaid 
board  of  trustees  his  checks  upon  said  Merid- 
ian National  Bank  for  the  respective  allow- 
ances so  made,  and  had  dellv'ered  the  same  to 
the  said  several  parties,  amounting  In  the 
aggregate  to  said  $3,043.66;  and  said  parties 
had  presented  the  same  to  said  Meridian  Na- 
tional Bank,  and  had  demanded  payment 
thereof,  but  such  payment  had  been  refused 
upon  eadi  and  every  of  said  last-named 
checks,  and  thereupon  the  said  Gapen,  as 
such  treasurer,  drew  his  check  payable  to  his 
order,  as  such  treasurer,  and  properly  in- 
dorsed," etc.,  which  was  likewise  refused. 
The  demurrer  to  each  paragraph  stated  two 
grounds  of  objection:  (1)  That  the  plaintiff 
has  not  legal  capacity  to  sue;  (2)  that  said 
paragraph  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Appellant's  con- 
tention is  that  appellee  had  no  right  to  main- 
tain this  action;  that  the  persons  for  the 
payment  of  whose  claims  Gapen,  the  former 
treasurer,  had  received  the  money  from  the 
state,  were  the  real  parties  in  Interest,  and 
they  only  could  maintain  an  action  for  the 
money.  Appellee's  contention  Is  that  the 
treasurer  of  the  board  of  trustees  Is  the  trus- 
tee of  an  express  trust,  and,  as  such,  can 
maintain  this  action. 

Sections  2768-2780,  Rev.  St.  1881  (secUons 
3010-3020,  Rev.  St.  1804),  being  the  act  of 
March  6,  1879,  governed  the  board  of  trustees 
of  the  hospital  for  the  insane,  until  the  pas- 
sage of  the  act  of  February  21,  1883  (Elliott's 
Supp:  p.  132,  SS  455-459).    By  this  act,  sec- 


tions 2768,  2769,  Rev.  St  1881,  were  repealed, 
but  the  remainder  of  the  act  of  1879  remain- 
ed In  full  force.  It  was  provided  In  section 
2770,  Rev.  St.  1881  (section  3010,  Rev.  St 
1894),  that  the  trustees  and  the  president  of 
the  board  should  each  give  a  bond  payable  to 
the  state;  that  they  should  organize  by  elect- 
ing one  of  their  number  treasurer,  one  as 
secretary,  and  one  as  president  Section  2772 
(3012),  supra,  provides  that  the  trustees  shall 
bold  a  meeting  at  about  the  close  of  each 
month  for  the  purpose  of  consultation  and 
the  transaction  of  cnrrent  and  Incidental 
business,  and  "keep  a  record  of  these  proceed- 
ings, and  of  all  money  received  and  x>ald  out, 
and  all  orders  drawn  or  paid;  that  no  mon- 
ey shall  be  paid  out  or  expended  except  up- 
on an  Itemized  bill  first  presented  and  allow- 
ed by  the  board.  Such  bill  shall  be  signed 
and  sworn  to  by  the  claimant,  and  such  pay- 
ment shall  be  made  by  an  order  signed  by 
the  president,  and  drawn  upon  the  treasurer 
of  the  Institution,  payable  ten  days  from  the 
drawing  thereof."  Section  2773  (3013),  supra, 
provides  that  "the  treasurer  shall,  from  time 
to  time,  before  such  orders  become  due,  pre- 
sent to  the  auditor  of  state  a  statement  of  all 
orders  drawn  and  then  unpaid  giving  the 
date  and  number  and  amount  of  each  order, 
and  the  person  to  whom  payable,  which  shall 
be  signed  and  sworn  to  by  the  treasurer  and 
certified  to  by  the  president  of  the  boards; 
and  the  auditor  of  state  shall  thereupon  draw 
an  OTder  for  the  amount.  In  favor  of  such 
treasurer,  upon  the  treasurer  of  state,  who 
shall  pay  the  amount  out  of  any  money  In  his 
hands  subject  to  such  payment  The  auditor 
of  state  shall  open  and  keep  an  account  with 
the  treasurer  of  each  of  said  institutions,  and 
shall  charge  him  with  the  orders  so  drawn 
upon  the  state  treasurer.  The  treasurer  of 
said  Institution  shall,  at  the  dose  of  each 
month,  return  to  the  auditor  of  state  an  item- 
ized statement  of  the  orders  paid  by  him  and 
the  amounts  thereof,  signed  and  sworn  to 
as  being  correct,  and,  with  such  statement, 
shall  return  to  the  auditor  the  orders  so  paid; 
the  auditor  of  state  shall  thereupon  credit  the 
said  treasurer  with  the  amount  so  paid  out 
by  him,  and  shall  carefully  preserve  all  such 
orders  and  statements."  It  Is  clear  from  the 
sections  quoted  that  no  money  can  be  paid 
to  the  treasurer  of  the  board  of  trustees  of 
an  insane  hospital  out  of  the  state  treasury 
until  the  hospital  has  actually  received  sup- 
plies or  service,  and  the  same  has  been  allow- 
ed by  the  board  of  trustees,  and  orders  drawn 
on  the  treasurer  of  the  board  therefor,  as  re- 
quired In  sections  2772,  2773  (3012,  3013),  su- 
pra. It  is  only  when  the  provisions  of  said  sec- 
tions have  been  complied  with  that  the  auditor 
of  state  is  authorized  to  draw  an  order  on  the 
state  treasurer  In  favor  of  the  treasurer  of  the 
board.  The  board  allows  the  claims  for  sup- 
port and  services  when  itemized  and  signed 
and  sworn  to  by  the  claimant;  and,  when  a 
claim  is  allowed,  an  order  Is  drawn  upon  the 
treasurer  of  the  board  for  the  amount  pay- 
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able  tn  10  days.  Before  the  10  days  expire. 
It  Is  the  duty  of  the  treasurer  to  present  a 
statement  of  the  orders  drawn  and  unpaid, 
and  driving  dates,  number,  and  amount  of 
each  order,  and  for  what  drawn,  and  the  per- 
son to  whom  payable,  signed  and  sworn  to 
by  the  treasurer,  and  certified  to  by  the  pres- 
ident of  the  board.  The  auditor  of  state,  to 
the  extent  said  orders  are  a  correct  and  proper 
charge  against  the  state,  draws  a  warrant  in 
fayor  of  such  treasurer  on  the  treasurer  of 
state,  who  pays  the  amount  thereof  to  the 
treasurer  of  the  board.  This  money  is  re- 
ceived by  the  treasurer  of  the  board  for  the 
payment  of  the  orders  reiwrted  by  lilm  to 
the  auditor  of  state,  and  can  be  used  by  him 
for  no  other  or  different  purpose.  If  he 
does  use  the  same  for  any  other  or  different 
purpose,  he  is  guilty  of  embezzlement  Sec- 
tions 1042,  1952,  Rev.  St  1881  (sections  2019, 
2030,  Rev.  St  1894).  Depositing  the  money 
in  a  bank  in  his  name  as  treasurer  of  the 
board,  subject  to  check  -  by  him  as  such 
treasurer,  was  not  embezzlement  nor  the 
violation  of  any  law.  The  indebtedness  of 
the  state,  however,  was  not  discharged  by 
the  payment  to  the  treasurer  of  the  board. 
Snch  obligation  was  only  discharged  when 
the  treasurer  of  the  board  paid  the  orders 
for  the  payment  of  which  be  received  the 
money.  The  money  so  paid  to  the  treasurer 
of  the  board  was  to  be  applied  to  the  pay- 
ment of  specific  claims  designated  and  point- 
ed out  in  his  statement  to  the  auditor  of 
state.  Until  so  applied,  he  had  the  right 
to  the  possession  thereof,  and  was  charged 
with  diligence  and  good  faith  in  the  dis- 
bursement of  the  same  to  the  persons  for 
the  payment  of  whose  claims  he  had  receiv- 
ed the  money.  If  the  money  was  deposited 
in  a  bank,  he  could,  as  such  treasurer,  give 
checks  to  the  persons  or  check  the  money 
out  to  himself,  and  pay  the  same  to  the 
proper  person  or  persons.  It  would  be  the 
duty  of  the  bank  having  such  deposit  to  j^y 
such  checks,  and  any  failure  so  to  do  would 
be  a  breach  of  the  implied  agreement  upon 
which  such  deposits  were  made.  When  the 
treasurer  of  the  board  of  trustees  of  the 
insane  hospital  in  this  state,  as  such  treas- 
urer, deposits  money  in  a  bank,  such  bank 
is  bonnd  to  know  that  the  same  is  not  his 
money,  and  that  such  deiposit  creates  no  in- 
debtedness to  such  treasurer  as  an  inhl- 
vldnal,  but  to  him  in  bis  official  or  fiduciary 
character,  and  that  such  treasurer  has  no 
right  or  authority  to  use  said  money  for  any 
other  purpose  or  in  any  other  way  than  the 
payment  of  the  identical  claims  reported  by 
him  to  the  auditor  of  state.  The  treasurer 
of  the  board  gives  a  bond  for  the  faithful 
performance  of  his  duties.  Among  those 
duties  is  that  of  disbursing  the  money  re- 
ceived by  him  to  the  proper  persons.  He 
was  entitled  to  the  possession  of  the  money, 
that  he  might  perform  that  duty.  If'  he 
was  entitled  to  the  possessioin,  that  he 
might  properly  disburse  the  money,  then  he 


had  the  right  to  maintain  an  action  against 
any  person  or  corporation  with  whom  he 
had  deposited  the  same.  In  order  that  he 
might  execute  his  trust;  that  is,  pay  the 
claims  for  the  payment  of  which  it  was 
received,  and  return  to  the  state  the  amount 
of  any  snch  claims  as  the  state  may  have 
subsequently  paid. 

It  is  clear,  we  think,  that  if  Oapen.  the 
outgoing  treasurer  of  the  board,  bad  con- 
verted the  money  to  his  own  use,  and  re- 
fused to  pay  the  same  to  tills  successor, 
Houser,  such  successor  would  have  been 
the  proper  relator  in  a  suit  on  his  bond  to. 
recover  the  amount  thereof.  Hiatt  v.  State, 
110  Ind.  472,  11  N.  E.  359,  and  cases  cited; 
State  V.  Wilson,  113  Ind.  501,  15  N.  B.  596. 
and  cases  cited.  It  necessarily  f qIIowb-  that 
if  Houser,  as  snch  treasurer,  would  have 
beeu  the  proper  relator  in  such  an  action, 
then  he  was  a  proper  party  plaintiff  in  an 
action  to  recover  the  trust  funds  deposited 
in  the  bank.  He  had  the  right  and  it  was 
his  duty,  to  recover  the  funds  from  any 
person  who  might  have  received  the  same. 
So  that  be  could  pay  the  specific  claims 
against  the  state,  for  which  the  money  had 
been  paid  to  his  predecessor,  and  repay  to 
the  state  such  claims,  if  any,  as  the  state 
may  subsequently  have  paid.  He  was  the 
trustee  of  an  express  trust,  and,  aa  such, 
could  maintain  the  action  under  the  provi- 
sions of  section  252,  Rev.  St  1881  (section 
252,  Rev.  St  1894).  i  In  State  v.  Wilson, 
supra,  on  page  503,  113  Ind.,  and  506,  15  N. 
E..  this  court  held  that  a  township  trustee 
was  the  trustee  of  an  express  trust,  and 
that  either  the  township  or  the  trustee  was 
a  proper  relator  in  an  action  on  the  bond  of 
a  former  trustee  of  the  township.  Certain- 
ly, no  one  would  claim,  in  case  of  the  death 
or  resignation  of  a  township  trustee,  tliat 
his  successor  should  l)e  appoiuted  by  the 
court  under  sections  2978,  2096,  Rev.  St 
1881  (sections  3400,  3418,  Rev.  St  1S94). 

It  is  urged  that  the  second  paragraph  is 
not  sufficient,  for  the  reason  that  the  written 
assigrnment  of  the  cause  of  action  from 
Gapen  to  Houser,  referred  to  and  made  a 
part  of  said  paragraph,  was  never  filed,  and 
is  not  set  out  in  the  record.  This  action  was 
not  brought  to  recover  on  the  assignment 
The  assignment  of  the  cause  of  action  stated 
by  Gapen  to  Houser  was  not  necessary.  The 
right  to  receive  and  pay  out  the  amount  of 
money  on  deposit  to  the  persons  for  whom 
it  was  received  was  not  personal  to  Gapoi, 
but  belonged  to  the  treasurer  of  the  board; 
and,  when  Oapen's  term  of  office  expired, 
the  same  passed  to  his  successor,  and  be- 
came vested  in  him.  An  assignment  of  the 
same  was  therefore  unnecessary.  But,  if  an 
assignment  .were  necessary,  it  was  not  es- 
sential that  the  same  be  filed  with  or  made 

1  Rev.  St  1894,  |  252  (Rev.  St  1881,  $  252), 
authoriEes  a  trustee  of  an  express  trust  to  sap 
witiiotit  joining  with  him  the  person  for  whose 
t>enefit  the  suit  is  brought 


Digitized  by 


Google 


756 


NOBTHEASTBBN  REPORTER,  Vol  IS. 


Qua. 


a  part  of  the  complaint  Forflyce  r.  Nel- 
son, 91  Ind.  447,  and  cases  cited;  Keith  v. 
Chamber,  CO  Ind.  ^77;  Treadway  v.  Cobb, 
18  Ind.  SO;  ■  Thomt  &  B.  Am.  Prac,  Code, 
I S62,  note  2. 

The  third  paragraph  alleges  that  Gapen 
had  given  each  claimant  a  check  on  the 
bank  for  the  amount  of  his  claim,  and  that 
payment  thereof  had  been  refnsed  by  the 
bank.  This  would  not  deprive  appellee  or 
his  predecessor  of  the  right  to  maintain  this 
action.  The  fact  that  Gapen  hod  Issued 
checks  against  said  fund,  as  alleged,  could 
not  be  set  up  as  a  defense  by  said  appellant 
after  its  refusal  to  pay  the  same.  Appel- 
lee's duty  Is  to  collect  the  amount,  and  pay 
the  same  to  the  proper  parties.  Appellant 
bank  can  protect  Itself,  If  necessary,  by  tak- 
ing the  proper  steps,  and  paying  the  amount, 
principal  and  Interest,  due  on  the  claim  sued 
upon.  Into  court,  under  the  provisions  of 
section  273,  Rev.  8t  1881  (section  274,  Bev. 
St  1894).*  We  think  each  paragraph  of  the 
complaint  was  sutHcient  to  withstand  the 
demurrer.  As  bearing  upon  the  questions 
In  this  case,  we  cite  Van  Alen  v.  Bank,  52 
N.  Y.  l;  Harrison  v.  Wright,  100  Ind.  515, 
and  cases  cited;  Weaver  v.  Trustees,  28 
Ind.  120;  Mllbnnk  v.  Jones,  127  N.  Y.  370, 
28  N.  E.  31;  Dix  V.  Akers,  30  Ind.  431;  Com- 
missioners r.  Walker,  6  How.  (Miss.)  143; 
Rinker  v.  lilssell,  90  Ind.  375;  Pom.  Bern. 
{}  172,  174. 

The  assignments  of  error  In  the  general 
term  of  the  superior  court  did  not  contain 
the  name  of  Gapen.  Appellant  bank  moved 
the  superior  court,  In  general  term,  to  dis- 
miss the  appeal  for  that  renson,  which  mo 
tion  was  overruled,  nnd  iiiippllee  was  per- 
mitted to,  and  did,  amend  the  assignment  of 
errors  by  inserting  Gapen 's  name  as  an  ap- 
pellee. We  think  thore  was  no  error  in  this 
action  of  the  court  It  has  been  held  by  this 
court  that  appeals  to  the  general  term  of  the 
superior  court  are  governed  by  the  statutes 
concerning  appeals  to  this  court  but  not 
that  they  are  governed  by  the  rules  of  this 
court  Tliere  Is  no  statute  concerning  ai>- 
pcals  to  this  court  violated  by  any  action  or 
ruling  of  the  genera)  term.  Neither  is  it 
shown  that  any  rule  of  the  general  term  was 
disregarded  or  set  at  naught. 

The  general  term  of  the  superior  court  did 
not  err  in  reversing  the  Judgment  of  the  spe- 
cial term,  with  Instructions  to  overrule  the 
demurrer  of  the  Meridian  National  Bank  to 
each  paragraph  of  the  amended  and  supple- 
mental complaint  There  Is  no  available  er- 
ror in  the  record.  The  Judgment  of  the  gen- 
eral term  is  aCQrmed,  with  instructions  to 
the  special  term  of  the  superior  court  to 
overrule  the  demurrer  of  the  Meridian  Na- 


*  Rev.  St  1894,  |  274  (Rev.  St  1881,  i  273), 
provides  tiiat  where  a  person  not  a  party  to  a 
■uit  demands  from  defendant  the  debt  sned  for, 
defendant  may,  on  depositing  the  amount  of  the 
debt  in  court  have  such  perwn  anbatituted  in 
hia  plac«k 


tlonal  Bank  to  each  paragraph  of  the 
amended  and  supplemental  complaint  in 
compliance  with  the  Judgment  of  the  gei»- 
eral  term. 


(IS  Ind.  App.  273) 
TERRE  HAUTE  &  I.  B.  CO.  v.  ZEHNER* 

(Appellate  Court  of  Indiana.    Jan.  21, 1806.) 
Obstbuctimo  Watbr  Coonas— Asvaasa  Fossae 

BION — EviDINCE. 

1.  In  an  action  for  obatructing  water  which 
flowed  to  plaintiff's  mill,  a  complnint  which  al- 
leged that  plaintiff's  right  to  orertiow  certain 
land  with  the  water  which  defendant  obstruct- 
ed, and  to  nae  the  water,  was  acquired  by  ad- 
verse use  by  plaintiff  and  his  grantors,  and  that 
when  defendant  obatmcted  the  water,  plnintifl 
and  his  grantors  had,  for  more  than  20  yeara, 
adversely  and  continuously  asserted  and  exer- 
cised the  right  to  overflow  the  land,  and  had  ex- 
ercised the  right  to  use  it,  ia  suflicicnt,  on  demur- 
rer, to  show  a  cause  of  action  in  plaintiff. 

2.  A  fee  aimple  in  land  cannot  be  acquired 
by  prescription  by  overflowing  the  land  and  us- 
ing the  water  therefrom,  the  moat  that  can  b* 
thus  acquired  being  an  easement 

3.  A  prescriptive  easement  to  overflow  land 
and.  use  the  water  therefrom  is  not  shown  by 
proof  that  the  land  was  used  for  that  puniose, 
where  there  is  no  proof  that  the  rights  of  the 
owner  were  thereby  infringed,  or  the  land  in- 
jured, or  that  aacb  use  was  adverse  to  the  owi^ 
er. 

4.  A  prescriptive  right  to  maintain  a  culvert 
through  the  embankment  of  a  highway  cannot 
be  based  on  the  failure  of  the  public  authnriiics 
to  object  to  its  maintenance,  where  it  in  no  way 
interfered  with  the  use  of  sudi  highway. 

Appeal  from  circuit  court  Marshall  coan* 
ty;  A.  C.  Caprion,  Judge. 

Action  by  William  Zehner  against  tlw 
Tene  Haute  &  Indianapolis  Railroad  Com- 
pany for  damages  for  obstructluu  water 
flowing  to  plaintiff's  mllL  From  a  Judgment 
for  plaintiff,  and  from  an  order  overruling  a 
motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

John  O.  Williams,  H.  Corbin,  and  R.  B. 
Oglesbee,  for  appellant  Chas.  Kelllson  and 
Sam'l  Parker,  for  appellee. 

REINHARD,  J.  The  first  alleged  error, 
assigned  and  discussed  by  appellant's  coun- 
sel, relates  to  the  overruling  of  appellant's 
demurrer  to  the  appellee's  complaint  Omit- 
ting the  mere  formal  parts,  the  comphiint  is 
as  follows:  "Said  plaintiff,  for  amended 
complaint  and  by  leave  of  court  flrst  ob- 
tafned,  complains  of  said  defendant  and 
says:  That  the  defendant  is  a  coriwratlon, 
duly  organized  under  the  laws  of  the  state 
of  Indiana,  under  the  name  of  the  Terrs 
Haute  &  Indianapolis  Railroad  Company, 
and  that  said  defendant  company  now  la, 
and  fOr  several  years  last  past  has  been, 
operating,  among  others,  a  line  of  railroad 
running  through  the  county  of  Marshall,  in 
said  state,  which  line  of  railroad  was  built 
and  constructed  under  the  name  of  the  Terre 
Haute  &  IiOgansport  Railroad.    That  on  or 

about  the day  of  October,  1891,  and  for 

more  than  twenty  years  prior  thereto,  the 
plaintiff  was  the  owner  ia  fee  simple,  and 


a  Babasrlng  dmlad. 


Transferred  to  Supreme  Court,  Tt  N.  H.  U9.    Rehearlag  denied. 
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uow  is  Bucb  owner,  of  certain  real  estate  In 
Marsball  county,  Indiana,  and  was  and  la 
the  owner  of  a  milldam  thereon;  and,  in 
connection  with  aaid  real^,  said  plaintiff 
was  and  Is  the  owner  of  a  certain  water 
power  and  mill  privilege,  and  of  the  right  to 
overflow  certain  lands  covered  and  affected 
by  the  pond  and  reservoir  created  by  said 
dam,  which  mill  pond,  dam,  and  water  pow- 
er are  situated  in  West  township.  In  said 
county.  Xhat  on  said  realty,  and  in  connec- 
tion with  said  miUdam  and  water  power,  the 
plaintiff  was  and  is  the  owner  of  a  certain 
Uourlug  mill,  at  and  near  the  village  of  Sligo, 
in  West  township  aforesaid,  wliicb  flouring 
mill-  was,  until  the  commencement  of  the 
grievances  hereinafter  set  fortb,  run  and  pro- 
pelled by  said  water  power;  and  said  plain- 
tiff says  that  said  flouring  mill  has  been  run 
and  operated  by  the  plaintiff  and  bis  lessees 
as  a  flouring  mill  for  a  period  of  nearly 

thirty  years  prior  to  the day  of  Octo- 

l)er,  1891,  aforesaid.  That  plaintiff's  right 
'  to  overflow  a  portion  of  the  land  affected  by 
the  back  water  of  said  dam,  and  covered  by 
said  mill  pond,  was  acquired  by  plaintiff  and 
bis  grantors  by  grant  and  contract,  and  his 
right  to  overflow  the  remainder  of  the  lands 
affected  by  said  milldam,  and  covered  by 
said  mill  pond  and  reservoir,  was  obtained 
by  adverse  user  by  plaintiff  and  his  gran- 
tors, as  hereinafter  set  forth;  and  plaintiff 
says  that  plaintiff's  right  to  overflow  the 
lauds,  and  to  use  tbe  water,  by  drawing  it 
through  a  culvert  at  the  point  and  In  the 
vicinity  where  the  right  of  way  of  said  Terre 
Haute  &  Logansport  Railroad  crosses  said 
mill  pond,  as  hereinafter  set  fortb,  was  ac- 
quired by  adverse  nse  by  plaintiff  and  his 
grantors,  as  hereinafter  set  forth.    That  for 

more  tlian  twenty  years  prior  to  the  

day  of  Octolier,  1891,  the  plaintiff  and  ills 
grantors  have  asserted  and  exercised  the 
right  to  maintain  said  milldam  and  to  over- 
flow the  lands  covered  and  affected  thereby 
<except  such  of  said  lands  as  plaintiff  ac- 
qoired  the  right  to  overflow  by  express 
grant);  and  plaintiff  has  actually  maintained 
said  mllldaifl  at  the  same  height,  and  main- 
tained tbe  same  head  of  water  in  said  mill 
I)ond,  subject  to  the  temporary  diminution 
thereof  by  reason  of  nse,  and  has  exercised 
said  right  to  the  extent  that  he  was  enjoying 

it  on  said day  of  October,  1891,  openly, 

adversely,  notorloufdy,  continnously,  and  un- 
interruptedly, for  more  than  twenty  years 
before  said  date  as  aforesaid.  Tliat  said 
mill  privilege  and  water  power,  and  the  pond 
and  reservoir  created  by  said  dam,  which 
dam  is  located  across  a  natural  stream  of 
water,  consists,  principally,  of  several  lakes, 
communicating  with  one  another,  extending 
In  a  chain,  from  east  to  west,  tlirough  sec- 
tion nineteen,  in  township  thirty-three  north, 
range  two  east,  and  sections  twenty-four, 
Iwenty-tbree,  and  twenty-two,  in  township 
thirty-three  nortb,  of  range  one  east.— all  in 
-aid  county  and  state;   and  that  said  pond 


and  reservoir  Is  about  three  and  uoe-balf 
miles  In  length,  and  is,  in  its  entirety,  known 
as  Twin  Lakes';  and  that  said  mill  priv- 
ilege, water  power,  and  the  right  to  overflow 
the  lands  affected  by  said  dam,  was,  at  the 
time  of  and  immediately  l>efore  the  commis- 
sion of  the  wrongful  acts  of  tbe  company 
hereinafter  mentioned,  of  the  value  of  eight 
thousand  dollars.  That  the  line  of  railroad 
operated  by  the  defendant  company  in  Mar- 
shall coun^,  as  aforesaid,  crosses  plaintiff's 
mill  pond  at  a  distance  of  at>out  two  miles 
from  plaintiff's  said  milldam  and  flouring 
mill;  and  that  about  one-half  of  said  pond 
and  reservoir,  in  surface  area  and  capacity, 
lies  on  each  side  of  said  railroad.  That  the 
plaintiff  became  tbe  owner  of  all  of  said  mill 
property  in  the  year  1865;  and  that,  at  that 
time,  there  was  a  large  and  commodious  cul- 
vert under  and  through  tbe  embankment  of 
a  certain  public  highway  that  crosses  said 
mill  pond  at  or  about  where  the  line  of  rail- 
road operated  by  the  defendant  company 
now  crosses  said  mill  pond.  That  at  said 
time  said  culvert  was  near  tbe  south  end  of 
said  highway  embankment,  and  near  to  the 
high  l>ank  of  said  Twin  Lakes,  and  was  so 
located  as  to  be  affected  by  and  partially 
filled  up  by  tbe  washing  from  the  high  banlcg 
near  it,  making  it  necessary  to  clean  said 
culvert  frequently.  That  said  culvert  was 
alxjut  three  and  one-half  or  four  feet  wide, 
and  four  feet  or  more  in  depth,  and  con- 
structed su£Bclently  low,  when  kept  clean,  to 
admit  of  a  flow  of  water  therein  to  a  depth 
of  three  feet  or  more  in  ordinary  stages  of 
water,  and  to  a  depth  to  admit  of  so  free  a 
passage  for  the  water  that  the  level  of  said 
mill  pond  was  the  same  on  each  side  of  said 
highway  embankment;  and  tbat  plaintiff 
was  enabled,  by  reason  of  this  condition,  to 
draw  the  water  from  that  portion  of  tbe 
reservoir  lying  east  of  said  eml)ankment 
down  to  the  bottom  of  said  culvert,  and  to 
lower  said  reservoir  on  the  east  side  of  said 
emlwnkment  al>out  three  feet  below  ordinary 
stages  of  water.  Tbat  a  few  years  after  the 
plaintiff  became  the  owner  of  said  flouring 
mill,  milldam,  and  mill  property  (which  was 
in  the  year  1865,  as  aforesaid),  he,  for  the 
purpose  of  avoiding  the  necessity  for  fre- 
quent cleanings  of  said  ctilvert,  moved  tbe 
same  from  tbe  south  end  of  said  highway 
embankment  to  near  the  center  of  said  em- 
bankment and  mill  pond.  That  tbe  culvert 
so  constructed  by  him  was  of  no  greater 
depth  or  capacity  than  was  the  old  one;  and 
plaintiff  says  tbat  said  latter  culvert  was 
wide  and  deep  enough  to  admit  of  a  flow  of 
water  therein,  and  did  admit  of  a  flow  of 
water  therein,  so  tbat  plaintiff  could  draw 
the  water,  from  that  portion  of  the  pond  ly- 
ing east  of  said  embankment,  down  some 
three  feet  or  more  I>elow  ordinary  stages  of 
water,  and  that  tbe  same  level  was  main- 
tained on  each  side  of  said  embankment, 
and  tbat  plaintiff  asserted  and  maintained 
said  culvert  at  the  depth  to  which  it  was 
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origloally  constructed  by  him  as  aforesaid, 
under  claim  of  right,  adversely,  openly,  no- 
toriously, continuously,  and  uninterruptedly, 

for  more  than  twenty  years  prior  to  the 

day  of  October,  1891,  when  It  was  filled  up 
and  obstructed  by  the  defendant  company, 
as  set  forth.  That  at  the  time  said  Terre 
Haute  &  Iiogansport  Railroad  was  built, 
which  was  in  the  year  1883,  the  road  of  said 
company  was  carried  OTor  said  pond  on  a 
high  trestle  of  timbers,  and  In  such  a  man- 
ner as  not  to  Interfere  with  the  culvert  con- 
structed by  plaintiff,  or  with  plaintiff's  use 
and  enjoyment  of  said  mill  pond  and  water 
power;  but  plaintiff  says  that  on  or  about 
the day  of  October,  1891,  the  defend- 
ant company,  which  was  then  operating  said 
line  of  railroad,  filled  up  said  culvert  and 
trestle  with  earth  and  other  material,  and 
constructed  an  earth  embankment,  in  place 
of  said  trestle,  extending  entirely  across 
plaintiff's  said  mill  pond  from  bank  to  bank. 
That  at  the  same  time  the  defendant  com- 
pany moved  the  location  of  said  highway 
embankment  some  forty  or  fifty  feet  further 
to  the  east  without  the  knowledge  or  con- 
sent of  the  township  road  authorities,  and 
without  knowledge  or  consent  of  plaintiff, 
and  without  any  legal  proceedings  what- 
ever, and  at  the  same  time  wrongfully,  neg- 
ligently, and  unlawfully  filled  up  and  en- 
tirely obstructed  said  culvert,  wholly  pre- 
venting the  passage  of  water  through  the 
same,  without  the  knowledge  or  consent  of 
the  plaintiff,  and  without  having  first  ten- 
dered or  paid  to  him  any  damages  or  com- 
pensation for  the  taking  of  his  property  and 
Injury  to  his  water  power.  That  at  the 
same  time  the  defendant  company,  pretend- 
ing to  make  provision  for  the  flow  of  water 
under  and  through  said  embankment,  which 
embankment  was  continuous  with  the  em- 
bankment of  said  highway  as  changed  by 
the  defendant  company,  wrongfully,  care- 
■  lessly,  negligently,  and  unlawfully  construct- 
ed a  culvert  at  the  south  end  of  said  railroad 
and  highway  embankment,  and  under  and 
through  the  same,  said  culvert  being  one 
hundred  feet  or  more  in  length.  That  the 
bottom  of  the  culvert  so  constructed  by  the 
defendant  company,  and  as  now  maintained 
by  it,  was  and  is  some  two  and  one-half  feet 
higher  than  was  the  bottom  of  either  of  said 
former  culverts;  and  that  it  consists  of  an 
Iron  pipe,  about  thirty  inches  In  diameter, 
set  in  a  massive  structure  of  masonry;  and 
that  the  earth  embankment  was  constructed, 
and  is  now  maintained,  by  the  defendant 
company,  so  as  not  to  admit  of  the  passage 
of  water  from  the  east  side  of  said  embank- 
ment to  the  west  side  thereof,  except  to  a 
limited  extent;  and  that  the  capacity  of  said 
culvert  is  not  more  than  one-half  that  of 
either  of  said  former  culverts,  even  if  It 
were  placed  at  the  same  level  as  said  former 
ones.  That  the  water  from  the  east  side  of 
said  reservoir  can  only  reach  the  culvert  so 
constructed  by  the  defendant  company  by 


passing  an  open  ditch  running  along  the 
high  banks  on  the  south  side  of  said  mill 
poud;  and  that  said  ditch  is  frequently  par- 
tially filled  up  by  sediment  and  the  washing 
from  said  banks,  thereby  further  retarding 
the  fiow  of  water  from  the  east  to  the  west 
sides-  of  said  embankment.  That,  prior  to- 
the  construction  of  said  culvert  by  the  de- 
fendant company,  and  the  filling  up  of  said 
former  culvert  and  trestle,  as  aforesaid,  the 
plaintiff  was  enabled,  by  reason  of  said  for- 
mer culverts,  to  enjoy  the  full  power  and  ca- 
pacity of  said  water  power  throughout  its 
entire  extent;  but  plaintiff  says  that,  by  rea- 
son of  the  filling  up  of  said  former  culvert, 
and  the  construction  of  the  culvert  made  by 
the  defendant  company,  and  the  making  of 
said  embankment,  the  water  in  plaintiff's 
said  reservoir  lying  east  of  said  railroad  em- 
bankment was  and  is  penned  up  and  set 
back,  and  the  plaintiff  is  thereby  rendered 
unable  to  use  and  enjoy  the  water  in  the 
east  part  of  said  mill  pond,  all  of  which  is 
the  result  of  the  negligent,  careless,  wrong-* 
f ul,  and  unlawful  acts  of  the  defendant  com- 
pany, as  aforesaid.  That  plaintiff  Is,. by  rea- 
son thereof,  unable  to  use  and  utilize  scarce- 
ly any  of  the  water  of  said  mill  pond  lying 
east  of  said  embankment,  and  that  when 
said  new  culvert  and  ditch  is  kept  open  and 
clean  to  the  bottom  thereof,  as  constructed 
by  the  defendant  company.  It  is  impossible, 
in  ordinary  stages  of  waterj  to  maintain  the 
same  level  of  water  on  both  sides  of  said 
embankment;  but  that,  in  ordinary  stages  of 
water,  when  said  water  power  is  being  used 
for  grinding,  the  level  of  that  portion  of  said 
mill  pond  lying  east  of  said  embankment 
stands  from  nine  to  twenty  inches  higher 
from  the  level  of  said  pond  Immediately 
west  of  said  embankment,  and  plaintiff  is 
unable  to  draw  the  water  east  of  said  em- 
bankment down  to  within  two  feet  as  low 
as  he  was  able  to  do  before  the  defendant 
company  filled  up  and  obstructed  the  culvert 
used  by  plaintiff,  as  above  set  forth.  That 
the  culvert  constructed  by  the  defendant 
company,  as  aforesaid,  and  said  earth  em- 
bankment, are  permanent  abd  massive 
structures;  and  that  by  reason  of  said 
wrongful,  careless,  negligent,  and  unlawful 
acts  of  the  defendant  company,  as  aforesaid, 
plaintiff's  said  water  privilege  and  water 
power  have  been  and  are  permanently  In- 
jured, impaired,  and  dltnlnished  in  value, 
capacity,  and  power,  and  almost  wholly  de- 
stroyed, and  plaintiff  has  been  damaged 
thereby  in  the  sum  of  six  thousand  dollars. 
Wherefore  plaintiff  demands  Judgment  for 
eight  thousand  dollars  damage,  and  for  all 
other  proper  relief."  The  appellant  insists 
that  this  pleading  utterly  fails  to  state  a 
cause  of  action  in  favor  of  appellee,  and 
that,  consequently,  the  court  erred  in  over- 
ruling the  demurrer.  After  a  full  consider- 
ation we  have  concluded  that  the  complaint 
is  sufficient  on  demurrer.  The  general  alle- 
gations as  to  appellee's  title  by  prescription 
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are,  perhaps,  Bnfficlently  broad  to  admit  of 
proof  of  appellee's  rights  acquired  in  tliat 
manner.  Assuming,  therefore,  that  the  com- 
plaint is  sufficient,  and  tliat  no  error  was 
-committed  in  oTerruling  the  demurrer,  we 
proceed  to  determine  wliat  we  regard  as  the 
vital  question  in  the  case. 

The  appellant  tias  also  assigned  as  errorthe 
overruling  of  the  motion  for  a  new  trial,  and 
in  this  connection  it  is  insisted  that  there 
to  not  sufficient  evidence  to  sustain  the  ver- 
-diet  Before  the  appellee  can  recover  dam- 
ages of  the  appelant,  he  must  make  it  ap- 
pear (1)  that  he  is  entitled  to  the  use  of  the 
water  on  the  east  side  of  the  embanlcment; 
<2)  that  be  has  a  right  to  draw  the  water 
through  the  culvert  in  the  embankment;  (3) 
that- the  appellant  has  deprived  the  appellee 
of  the  enjoyment  of  such  right,  in  whole  or 
In  part.  Assuming  that  the  last  proposition 
Is  established  by  the  evidence,  the  question 
arises  whether  the  facts  proved  are  sufficient 
to  make  out  the  first  and  second  propositions. 
Before  it  can  be  held  that  the  appellee  has 
a  right  to  take  the  water  on  the  east  side  of 
the  bank  for  the  purpose  of  running  the 
mill,  it  must  be  shown,  either  that  he  is  the 
owner  of  the  land  covered  by  the  water,  or 
that  he  has  an  easement  to  draw  water  from 
or  flow  water  over  such  land.  The  appel- 
lee's contention  is,  if  we  correctly  under- 
stand bis  coonsel's  position,  that  he  had  ac- 
quired a  fee-simple  title  to  said  land  by  rea- 
son of  adverse  possession  for  more  than  20 
years.  It  .does  not  appear  from  the  evi- 
dence that  the  appellee  ever  made  any  use 
of  the  land  in  question,  except  for  the  pur- 
pose of  flowing  water  over  the  same,  and 
drawing  water  from  the  same  to  run  his  wa- 
ter mill.  It  is  a  well-known  legal  rule  that, 
before  there  can  be  any  presumption  of  a 
grant  of  the  fee  simple,  or  even  an  easement, 
the  party  claiming  the  same  must  show  that 
the  exercise  of  the  privilege  was  an  active 
Interference  with  the  rights  of  the  dominant 
owner,  in  such  a  manner  as  to  entitle  the  lat- 
ter to  legal  redress,  to  which  he  might  have 
resorted;  but,  Iiaving  failed  to  ass«t  the 
same,  it  must  be  deemed  that  there  was  on 
bis  part  an  acquiescence  In  the  validity  of 
such  adverse  claim.  The  following  authori- 
ties all  more  or  less  serve  to  Illustrate  and 
fiustalu  the  legal  propositions  above  enunciat- 
ed: Holsman  v.  Bleaching  Co.,  14  N.  J.  Eq. 
835;  Polly  v.  McCall,  37  Ala.  20;  TInkham 
v.  Arnold,  8  Me.  120;  Gleason  v.  Tuttle,  46 
Me.  288;  Trustees,  etc.,  v.  Toumans,  50  Barb. 
316;  Mitchell  v.  Parks,  26  Ind.  354;  Palmer 
V.  Wright,  58  Ind.  486;  Hill  v.  Hagaman, 
«4  Ind.  287;  Sims  v.  City  of  Frankfort,  79 
Ind.  446;  McCardle  v.  Barricklow,  68  Ind. 
858;  Fankboner  v.  Cktrder,  127  Ind.  164,  26 
N.  E.  766;  Nowiln  v.  Whipple,  120  Ind.  596, 
22  N.  E.  669;  Smith  v.  Miller,  11  Gray,  145; 
Wood  V.  Kelly,  30  Me.  47;  Nelson  v.  Butter- 
field,  21  Me.  220;  Roundtree  v.  Brantley,  84 
Ala.  544;  Hanson  v.  McCue,  42  Cal.  303; 
Hoy  V.  Sterrett,  2  Watts,  327;  Wheatley  v. 


Baugh,  25  Fa.  St.  528;  Boynton  ▼.  Longley, 
10  Nev.  69,  '6  Pac.  437;  Black  v.  O'Hara,  54 
Conn.  17,  5  AtL  589;  Washb.  Easem.  (4th 
Ed.)  pp.  152,  154,  197,  198;  Ang.  Water 
Courses  (7th  Ed.)  §8  216,  218;  19  Am.  &  Eng. 
Enc.  Law,  p.  6  et  seq. 

The  right  to  use  the  water  from  the  lands 
of  another,  or  to  overflow  the  land  of  anoth- 
er, may,  doubtless,  be  acquired  by  prescrip- 
tion; but  such  right  does  not  ripen  into  a  - 
fee^imple  title,  but  at  best  only  Into  an  ease- 
ment. Do  the  facts  establish  such  an  ease- 
ment? In  the  case  under  consideration,  it 
is  not  made  to  appear  bow  the  use  of  the  wa- 
ter east  of  the  embankment,  or  on  any  por- 
tion of  the  locus  in  quo,  for  that  matter, 
tended  in  any  way  to  the  injury  of  the  pro- 
prietors of  the  land  on  which  it  stood,  or 
over  which  it  fiowed;  nor  is  it  shown  who 
such  proprietors  were,  and  in  what  manner 
they  yielded  their  assent  to  or  acquiescence 
In  the  adverse  use  and  i>o8session  of  such 
land.  As  we  have  Just  seen,  it  is  not  suffi- 
cient, to  establish  title  by  prescription,  that 
there  should  have  been  a  constant  user  dur- 
ing the  statutory  period;  but  such  user  must 
have  been  adverse  to  the  right  of  the  domi- 
nant owner.  The  user  could  not  be  adverse, 
however,  unless  it  in  some  way  interfered 
with  and  encroached  upon  the  rights  of  such 
owner.  It  Is  not  shown  that  there  were  any 
privileges,  of  a  riparian  or  other  nature,  In- 
fringed by  such  user.  For  aught  that  ap- 
pears, the  drawing  of  the  water  from  the 
land  may  Ijave  been  a  benefit  to  the  same, 
instead  of  an  injury.  Not  even  the  act  of 
backing  the  water  by  the  milldam,  so  as  to 
overflow  the  land,  is  necessarily  injurious  to 
the  same,  in  and  oi  itself.  Whether  or  not 
it  would  be  detrimental  to  the  land  would 
depend  upon  the  condition  thereof,  whether 
tillable  or  otherwise,  the  area  occupied  by  the 
water  when  backed  up,  and,  perhaps,  upon 
other  contingencies.  Of  course,  the  appellee 
had  the  right  to  show  adverse  possession  by 
circumstantial  evidence;  but  enough  must 
be  proved  to  show  that  the  plaintiff's  use  and 
occupation  was  such  an  injury  as  would  give 
a  right  of  action  to  the  dominant  owner. 
Otherwise,  there  could  be  no  adverse  posses- 
sion. The  evidence,  at  most,  only  shows 
that  the  appellee  was  permitted,  by  the  own- 
er or  owners  of  the  land,  to  oijoy  the  use 
of  the  water  without  objection;  and  as  he 
has  failed  to  prove  facts  such  as  would  es- 
tablish an  adverse  enjoyment  of  the  use  and 
occupation  of  the  land,  to  the  injury  of  the 
owners  thereof,  the  evidence  totally  falls  to 
disclose  any  right  or  title  in  the  appellee,  by 
prescription  or  otiierwise. 

As  to  the  use  of  the  culvert,  it  appears  that 
the  same  was  constructed  through  the  em- 
bankment of  a  public  highway,  over  which 
the  appellant's  railroad  was  afterwards  con- 
structed, also.  How  the  first  culvert  came 
to  be  there  is  not  shown.  It  appears  that 
appellee,  for  bis  pw,o  convenience,  stopped 
up  the  first  culvert,  and  constructed  a  second 
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one,  throngh  wbtch  he  continuously  flowed 
the  water  until  Interfered  with  by  the  appel- 
lant. The  construction  of  the  culvert  through 
the  embankment,  and  the  use  or  enjoyment 
of  the  same,  by  the  appellee,  was  not  an  in- 
terference with  the  rights  of  the  public,  or  of 
any  one,  so  far  as  the  facts  proved  disclose. 
On  the  other  hand,  it  rather  aided  the  public 
In  maintaining  the  highway  by  preventing  its 
overflow.  Its  use  was,  therefore,  not  incon- 
sistent even  with  the  rights  of  the  public  in 
such  highway.  Had  the  appellee  placed  an 
obstruction  in  the  culvert,  or  Interfered  with 
the  flow  of  the  water  of  the  same,  so  as  to 
cause  it  to  rise  above  the  embankment,  there 
might  have  been  an  Injury  to  the  highway, 
and  a  consequent  right  of  action  by  the  pub- 
lic against  the  appellee.  But  even  the  fail- 
ure to  assert  such  right  of  action  on  the  part 
of  the  public  officials  could  not  have  been 
the  means  of  giving  the  appellee  any  title  by 
prescription;  for  to  the  government,  or  a 
subdivison  thereof,  there  can  be  no  laches 
Imputed  by  its  failure  to  act.  Ang.  Water- 
courses, i  254;  Elliott,  Roads  &  S.  665  et  seq. 
As  we  view  the  matter,  the  appellee  has  not 
shown  any  right  of  action  by  his  evidence, 
and  the  court  erred  in  overruling  the  motion 
for  a  new  trial.    Judgment  reversed. 


at  Ind.  App.  ZU) 

BOARD  OF  OOM'RS  OF  JOHNSON 
COUNTY  T.  HEMPHILL. 
(Appellate  Court  of  Indiana.     Jan.  22,  1896.) 
CouNTiBS — Dbfkctitb  Bridobs. 
A  county  is  not  liable  for  injuries  bub- 
tained   from   the  unsafe  condition  of   the  ap- 
proach to  a  bridge,  unless  escpressly  made  so  by 
statute.     Board  v.  Ailman  (Ind.  Sap.)  42  N.  E. 
206,  followdd. 

Appeal  from  circuit  conrt,  Bartholomew 
county;  Francie  T.  Hord,  Judge. 

Action  by  Joel  Hemphill  against  the  board 
of  commissioners  of  Johnson  county  for  per- 
sonal injuries.  Judgment  was  rendered  for 
plaintiff,  and  defendant  appeals.   Reversed. 

F.  W.  Woollen,  for  appellant  M.  L.  Her- 
bert, for  appellee. 

ROSS,  J.  The  appellee  sued  and  recovered 
Judgment  against  the  appellant  for  personal 
Injuries  received  on  account  of  the  defective 
and  unsafe  condition  of  the  approach  to  a- 
bridge  which  spanned  a  creek  or  stream.  It 
has  been  held  In  this  state  that  the  ap- 
proaches to  a  bridge  are  a  part  of  the  bridge 
Itself.  Board  t.  Sisslon,  2  Ind.  App.  811,  28 
N.  B.  874;  Board  t.  Deprez,  87  Ind.  609.  And 
for  many  years  the  law  has  been  settled  in 
this  state  that  the  statute  Imposing  upon  the 
board  of  county  commissioners  the  duty  of 
keeping  in  repair  all  bridges  over  water 
courses  made  the  county  liable  for  any  neg- 
lect of  that  duty  resulting  in  injury  to  a 
traveler  while  crossing  such  bridge.  House 
T.  Board,  60  Ind.  580;  Pritchett  v.  Board, 
«2  Ind.  210;   Fattou  t.  Board,  96  Ind.  181; 


Board  T.  Mutchler,  187  Ind.  140,  36  N.  B.  634; 
Cones  ▼.  Board,  137  Ind.  404,  37  N.  E.  272; 
Board  v.  Wagner,  138  Ind.  609,  38  N.  B.  171; 
Board  r.  Nichols,  139  Ind.  611,  38  N.  B.  526. 
And  this  conrt  has  adhered  to  the  rule.  See 
Board  v.  Brod,  3  Ind.  App.  585,  29  N.  E.  430; 
Park  v.  Board,  8  Ind.  App.  536,  SO  N.  E.  147; 
Board  y.  Sappenfleld,  6  Ind.  App.  577,  33  N. 
B.  1012;  Board  v.  Caatetter,  7  Ind.  App.  309, 
33  N.  B.  986,  ajid  34  N.  E.  687;  Board  v. 
Blair,  8  Ind.  App.  574,  36  N.  E.  216;  Board  v. 
Ellsworth,  9  Ind.  App.  566,  37  N.  B.  22; 
Reinhart  v.  Board,  9  Ind.  App.  572,  37  N.  E.' 
38.  In  the  case  of  Board  v.  Ailman,  143  Ind. 
— ,  42  N.  E.  206,  the  supreme  court  ovm- 
ruled  its  former  holdings,  saying  that  coun- 
ties, "being  subdivisions  of  the  state,  are  in- 
strumentalities of  government,  and  exercise 
authority  given  by  the  state,  and  are  no  more 
liable  for  the  acts  or  omissions  of  tbett  of- 
ficers than  the  state."  Following  the  case 
last  cited,  this  court  has  announced  the  same 
rule.  Board  v.  Coffenberry,  14  Ind.  App. 
— ,  42  N.  £!.  491.  Judgment  reversed,  with 
Instructions  to  sustain  the  demurrer  to  the 
complaint 

0*  Ind.  App.  «85> 
HAMLIN  et  aL  T.  BNGLB.* 
(Appellate  Conrt  of  Indiana.     Jan.  22,  1896.) 

RBQCKSTS  for  SPBCtAL  FlKDINGS— FORCIBLB 
EHTRT  and    DaTAITIBK. 

1.  It  is  not  error  to  refnse  to  direct  the  jury 
to  answer  interrogatories  or  to  return,  a  special 
verdict,  where  the  request  therefor  is  not  made 
till  after  the  argument  of  counsel  has  com- 
menced. 

2.  Where,  in  an  action  by  a  landlord  to  re- 
cover possession,  the  court  charged  that  plain- 
tiff alleged  tliat  he  was  the  owner  of  the  land, 
and  had  the  burden  of  proving  the  allegations 
of  the  complaint,  though  plaintiff  merely  alleged 
that  he  was  entitled  to  possession,  and  it  was 
further  charged  that  if  defendant  tiad  a  right 
to  possession  under  the  lease  when  the  suit  was 
commenced,  the  verdict  shonld  be  for  him,  and 
that  if  at  that  time  he  was  not  entitled  to  pos- 
session l>y  virtue  of  the  lease,  the  verdict  should 
be  against  him,  plaintiff  was  not  prejndiced  by 
the  charge  as  to  his  allegation  of  title. 

Appeal  from  superior  court,  Marlon  coun- 
ty;   L.  M.'  Harvey,  Judge. 

Action  by  Catharine  E.  Hamlin  and  others 
against  Grant  Engle  to  recover  possession 
of  leased  premises.  Judgment  was  rendered 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

W.  V.  Rooker,  for  appellants.  Geo.  W. 
Spabr,  for  appellee. 

DAVIS,  J.  This  action  was  Instituted  on 
March  28,  1895,  by  the  appellants  against 
the  appellee  before  a  Justice  of  the  peace. 
In  the  flrst  paragraph  of  the  complaint  the 
allegations,  in  substance,  were  that  the  ap- 
pellants were  entitled  to  the  possession  oC 
certain  real  estate  therein  described,  and 
that  the  appellee  unlawfully  holds  over  and 
detains  possession  of  said  premises.  Tbe 
substance  of  the  averments  in  the  second 
paragraph  of  the  complaint  is  that  on  March 
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1, 1894,  the  appellants  leased  the  real  estate 
0*  Perry  Engle;  that  by  said  lease  (a  copy 
Ot  which  is  filed  with  the  paragraph)  It  was 
agreed  that  Perry  Engle  might  sublet  said 
premises  to  Grant  Sngle;  that  by  the  ex- 
press provisions  of  said  contract  the  term 
thereof  expired  on  the  1st  day  of  March, 
1895;  and  that  ever  since  said  day  the  ap- 
pellee, Grant  Engle,  has  unlawfully  held 
over  and  retained  the  posseaBloD  of  said 
premises.  In  the  lease  it  is  recited,  among 
other  things,  that  said  appellants  rent  "their 
farm,"  and  "that  In  case  an  agreement  shall 
be  made  on  or  before  Sept.  1st,  1894,  for 
the  exten-sion  of  this  lease,  this  tenant  may 
BOW  wheat  on  their  farm  for  the  following 
year."  There  was  no  answer  filed  to  the 
complaint 

On  the  theory  that  this  was  an  action  by 
a  landlord,  to  recover  possession  of  real  es- 
tate, against  a  tenant  who  was  unlawfully 
holding  over,  the  Justice  of  the  iieace  had 
Jurisdiction.  Bev.  St  1894,  i  7106  (Rev.  St 
1884,  I  5225).  AU  defenses  were  available 
to  the  defendant  without  answer.  Rev.  St 
1894,  f  1528  (Rev.  St  1881,  f  1460).  The  ap- 
pellee ttad  the  right,  without  plea,  to  prove 
by  parol,  If  he  could,  that  the  term  of  the 
lease  had  t>een  extended,  and  that  such 
contract  was  in  force  when  the  action  was 
commenced. 

From  a  Judgment  in  favor  of  the  appellee, 
this  appeal  is  prosecuted.  The  only  error 
assigned  is  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial  The 
evidence  Is  not  in  the  record. 

After  the  beginning  of  'the  argument  the 
counsel  for  appellants  requested  the  court 
to  instruct  the  Jury,  if  they  returned  a  gen- 
eral verdict  to  answer  certain  interroga- 
tories then  tendered  by  the  appellants,  which 
request  was  denied;  and  alao^  during  the 
argument  of  counsel  for  appellee,  connsel  for 
appellants  requested  the  court  to  direct  the 
Jnry  to  return  a  special  verdict  which  re- 
quest the  court  denied.  There  was  no  error 
in  either  of  these  rulings.  Rev.  St  1894,  H 
554,  555  (Rev.  St  1884,  if  545,  540);  Insur- 
ance Co.  V.  Sislc,  9  Ind.  App.  305,  319,  36  N. 
IS.  659;  Fork  Co.  ▼.  Mullen,  1  Ind.  App.  204, 
206.  27  N.  B.  448. 

In  the  first  Instruction  the  court  said, 
among  other  things,  that  the  appellants  al. 
leged,  in  substance,  that  they  were  the  own-' 
ers  of  the  real  estate.  In  other  respects,  the 
mbfltance  of  the  allegations  of  the  complaint 
was  correctly  stated.  In  the  second  instrue- 
tion  the  court  said  to  the  Jury  that  the  bur- 
den was  upon  the  appellants  to  prove  the 
material  allegations  of  the  complaint  by  a 
preponderance  of  the  evidence.  What  the 
material  allegations  of  the  complaint  were 
was  not  specifically  stated  in  any  instruc- 
tion. The  title  to  the  real  esUte  was  not  to 
issue.  The  appellants  were  only  required  to 
prove  that  they  were  entitled  to  tbe  posses- 
sion of  the  real  estate.  Tbe  presumption, 
•gainst  the  appellants,  at  least  Is  that  the 


appellee  entered  Into  possession  of  the  real 
estate  under  the  lease  referred  to.  If  tbe  ai>- 
pellee  was  holding  possession  under  an  ex- 
tension of  the  lease,  he  was  not  in  a  position 
to  dispute  his  landlord's  tiUe.  Un  the  trial 
the  fact  that  appellants  were  the  owners  of 
the  farm  described  in  the  lease  under  which 
the  appellee  held  possession  may  have  been 
admitted  or  conceded.  Tbe  holding  over  may 
have  been  under  a  claim  of  an  extension  of 
the  lease.  If  he  held  over  without  such  ex- 
tension, such  holding  over  was  nnlawfuL  If 
he  held  over  under  an  extension,  he  may  have 
been  entitled  to  the  possession  at  the  date 
of  the  commencement  of  the  mit  In  tiM 
third  Instruction  the  court  said  that  if  the 
appellee  bad  a  right  to  the  possession  at  the 
time  the  action  was  begun,  by  virtue  of  « 
contract  leasing  said  property  to  the  appellee, 
—that  is  to  say,  that  tbe  minds  of  the  parties 
had  met  upon  such  contract— then  their  ver^ 
diet  should  be  for  the  appellee;  but  in  tbe, 
fourth  instruction  the  court  clearly  and  ex-' 
plicitly  instructed  the  Jury  that  if  no  such 
contract  existed  at  the  time  of  the  beginning 
of  the  actlcm,  and  the  appellee  was  not  bold- 
ing  possession  by  virtue  of  such  contract 
then  their  verdict  should  be  for  tbe  appel- 
lants. This  Instruction  said  to  the  Jury,  In 
effect  that  it  was  not  a  question  as  to  who 
owned  the  real  estate,  but  the  sole  and  only 
question  was  whether  the  appellee,  at  the 
time  of  the  beginning  of  the  acti(w,  was  in 
possession  under  a  contract  giving  him  the 
right  to  hold  the  same.  It  la  true  that  the 
legal  effect  of  the  written  lease  was  a  ques- 
tion for  the  court '  but  the  question  as  to 
whether  there  was  an  agreement  for  the  ex- 
tension of  the  lease  was  a  question  for  tbe 
Jury.  Whether  the  minds  of  the  parties  bad 
met  on  an  agreement  for  the  extension  of 
the  lease  may  have  been  tbe  controverted 
question  on  the  trial.  If  in  tact  the  term  of 
the  lease  had  been  extended,  such  contract  oC 
extension  may  have  entitled  the  appellee  t» 
the  possession  at  the  time  of  the  beginning  of 
the  action.  The  instructions  are  awliwardly 
drawn,  but  when  considered  togetber,  as  an 
entirety,  in  the  absence  of  the  evidence, 
and  in  view  of  the  presumptions  in  favor 
of  the  rulings  of  the  trial  court  we  are  not 
prepared  to  say  that  the  Jury  was  misled, 
or  that  the  appellants  were  injured  thereby. 
We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 

(U  Ind.  App.  2X1) 

HUNTINGTON  WHITE  LIME  00.  v. 

M0CK.1 

(Appellate  Court  of  Indiana.     Jan.  22,  1896.) 

DisaoLirrioH  or  Fibk— Foweb  or  Partxbb»— Nsw 

TbIAL— DlLISENCa. 

1.  After  the  dissolution  of  a  firm,  one  part- 
ner cannot,  witliout  the  consent  of  the  other, 
execute  a  negotiable  note  in  the  firm  name. 

2.  Tbe  rule  that  a  new  trial  on  the  ground 
of  newly-discovered  evidence  will  not  be  grant- 
ed unless  diligence  ia  thoWn  will  be  stringently 
enforced. 

1  Bahamrliig  danlaO. 
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Appeal  from  circuit  court,  Delawaxe  coun- 
ty; George  H.  Koons,  Judge. 

Action  by  Huntington  White  Lime  Ck>m- 
pany  against  Andrew  Mock.  Judgment  was 
rendered  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

O.  W.  Watklns  and  Prance  &  Dungan, 
for  appellant  Gregory  &  Sllverbery,  tot 
appellee. 

OAVIN,  O.  J.  One  partner  has  no  authori- 
ty to  execute  a  negotiable  note  In  the  name 
of  the  firm,  after  the  dissolution  of  the  part- 
nership, except  by  the  consent  of  his  part- 
ner. 2  Bates,  Partn.  H  683,  694;  Stair  v. 
Richardson,  108  Ind.  429,  9  N.  E.  300.  There 
was  abundant  evidence  to  show  that,  al- 
though appellant  shipped  Its  goods  to  Munde 
billed  to  the  firm  of  Mock  &  Smith,  this  firm 
did  not  order  them,  nor  did  it  receive  or  use 
^tbem,  but  that  they  were  ordered  in  the  firm 
name  by  one  not  in  ttueir  employ,  and  wholly 
unauthorized  to  so  do,  who  received  them 
and  made  use  of  them.  It  is  true,  there  to 
evidence  to  the  contrary,  but  the  Jury  and 
trial  court  have  determined  the  conflict,  and 
this  it  was  peculiarly  their  province  to  do. 

A  new  trial  is  sought  for  newly-discor- 
ered  evidence,  but  the  showing  of  diligence 
to  not  sufficient.  The  quantum  of  diligence 
required  to  quite  fuUy  considered  In  the  re- 
cent opinion  of  Judge  Roes  in  East  t.  Mc- 
Kee  (Ind.  App.)  42  N.  E.  368.  The  courts 
unUornily  eiforce  a  strict  and  stringent  rule 
before  granting  a  new  trial  for  thU  reason. 
The  failure  of  appellant  to  procure  the  evi- 
dence of  Ralph  Smith  seems  to  have  been 
caused  by  its  belief  that  T.  J.  Smith  had 
but  one  son,  and  that  when  It  received  infor- 
mation that  T.  J.  Smith  &  Son,  who  had 
done  business  as  partners,  were  dead,  there- 
fore Ralph  Smith  was  dead.  No  facts  ap- 
pear either  in  the  affidavits  or  evidence  to 
justify  thto  belief.  So  far  as  to  disclosed, 
appellant's  officers  simply  Jumped  to  this 
conclusion  without  investigation  or  inquiry. 
The  other  witnesses,  also,  it  seems  to  us, 
should,  by  the  exercise  of  proper  care,  have 
been  discovered.  In  the  first  place,  had  ap- 
pellant found  Ralph  Smith,  he  would  doubt- 
less have  disclosed  to  It  the  names  of  these 
other  witnesses  as  probably  conversant  with 
the  facts;  they  being  the  lessees  and  part 
occupants  of  the  building  at  No.  321  South 
Walnut  street  in  Muncie,  where  it  was  claim- 
ed Mock  &  Smith  had  an  office  and  did  busi- 
ness. This  Is  the  prhicipal  fact  sought  to  be 
Shown  by  them.  It  was  known  to  appel- 
lant to  be  a  material  fact  before  the  trial, 
and  one  of  appellant's  officers  testified  that 
he  was  at  the  office  at  this  place,  and  found 
It  was  shared  by  another.  Diligence  would 
have  required  that  the  ownership  of  the  real 
estate  should  have  been  ascertained,  and  in- 
quiry made  of  the  owner  as  to  the  lessees 
and  occupants,  and  from  them  as  to  their 
knowledge  of  Hock  &  Smith's  occupancy  of 


thto  office.  Nothing  of  this  kind  seems  t» 
have  been  done.  There  was  no  error  in 
overruling  the  motion  for  new  trial.  Judg- 
ment affirmed. 

LOTZ,  J.;  did  not  parUcipata. 


(U  iDd.  App.  ao6> 
CONLBB  et  al.  t.  OI/ARK  et  aL 
(Appellate  Court  of  Indiana.    Jan.  21, 1896.) 
Mechanic's  Libn— Notios— Tims  tob  Fiuna. 
A  plumber,  in  performance  of  a  contract 
to  put  into  a  house  a  water-doaet  and  bath  tub, 
furnished  by  the  owner  of  the  building,  notified 
the  owner  that  the  work  was  complete  on  May 
15th.     While  the  work  was  being  done,  the  own- 
er sold  the  house;  the  purchaser  took  possession; 
and  on  finding  that  the  plumber  had,  by  mis- 
take,   connected   the   hot-water   pipe   with   the 
closet.  Instead  of  the  tub,  telephoned  to  him  to 
fix  the  same,  which  was  done  June  2d,  in  a  short 
time,  for  which  no  charge  was  made.     Beld. 
that  the  contract  was  performed  on  Jane  2a 
(Rev.  St  1894,  8  7257),  from  which  the  time  for 
nllDK  notice  of  lien  was  to  be  computed.    Rcin^ 
hard  and  Lots,  JJ.,  dissenting. 

Appeal  from  superior  court,  Marion  coun- 
ty;  P.  W.  Bartholomew.  Judge. 

Action  by  Thomas  J.  Clark  and  others 
against  Thomas  A.  Conlee  and  others. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant Conlee  appeals.     Affirmed. 

James  A.  Pritchard,  for  appellant  J.  F. 
Lecklider,  for  appellees. 

OAVIN,  C.  J.  Appellees,  the  Clarks,  sued 
to  foreclose  a  mechanic's  lien  against  prop- 
erty owned  by  the  appellant  Conlee,  who 
answered  by  a  general  deniaL  The  trial  re- 
sulted in  finding  and  Judgment  for  appellees, 
over  appellant's  motion  for  new  trial.  The 
Insufficiency  of  the  evidence  to  the  cause  for 
a  new  trial  presented  to  us.  In  the  consid- 
eration of  the  evidence,  it  must  be  borne 
constantly  in  miud  that  we  are  not  permit- 
ted to  determine  the  weight  of  the  evidence. 
We  are  simply  permitted  to  say  whether  or 
not  there  to  some  evidence  fairly  sustaining 
every  material  fact  looking  at  the  evidence 
in  the  light  most  favorable  to  the  party  who 
succeeded  In  the  trial  court  Where  there 
is  a  conflict,  we  must  accept  the  conclusion 
of  the  trial  court,  which  decided  thereon  In 
favor  of  the  appellees.  Fertilizer  Co.  ▼. 
-Byfield.  9  Ind.  App.  181,  34  N.  B.  451,  and 
36  N.  E.  438. 

One  Smith  owned  the  real  estate  in  ques- 
tion. He  was  engaged  In  building  a  house 
thereon,  and  in  March,  1893,  made  a  con- 
tract with  the  Ctorks  to  do  certain  plumbing. 
Including  putting  in  a  bath  tub  (fumtoh- 
ed  by  Smith)  and  water-closet  for  a  sped- 
fled  sum.  While  the  work  was  being  done, 
about  May  4tta,  Smith  sold  the  property  to 
appellant  Conlee,  who  knew  -the  work  was 
not  finished.  By  May  15th,  the  plumbers 
left  the  house,  and  appellees  reported  to 
Smith  that  the  work  was  completed,  and 
asked  about  hto  money.    On  May  23th,  op- 
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pellant  moyed  Id,  and,  upon  lighting  the 
fires,  found  that  the  connections  with  the 
bath  tub  were  not  properly  made,  the  hot 
water  going  to  the  closet  box,  instead  of  to 
the  tub.  Appellant  Informed  Smith  of  the 
fact,  and  he  promised  to  see  Clark.  This 
Smith  failed  to  do.  Appellant  then  called 
up  Clark  by  telephone,  told  him  what  was 
wrong,  and  asked  him  if  he  would  fix  it 
He  said  he  would,  and  sent  a  man  up,  who 
csed  a  small  amount  of  material,  and  in  a 
short  time  put  the  pipes  in  proper  working 
condition.  For  this  appellees  made  no 
charge,  and  so  Informed  appellant  Both 
Smith  and  appellant  belleyed  the  work  to 
have  been  properly  completed  until  the'  de- 
fect was  discovered.  Appellant  and  others 
testify  that  this  last  work  was  done  on  May 
27tb  or  2etta,  but  appellees  and  the  work- 
man swear  it  was  on  June  2d.  On  July 
31st  appellees  filed  the  notice  of  their  lien. 
About  July  5th  appellant  settled  with  Smith, 
and  paid  him  for  the  property.  In  Juneappel- 
lees  informed  appellant  that  the  bill  was  un- 
l>a]d.  Appellant  then  asked  Smith  about  it, 
but  he  asserted  it  was  paid.  The  contract 
between  Smith  and  appellant  had  been  that 
the  deed  should  be  left  in  escrow,  and  the 
money  paid  and  deed  delivered  when  re- 
ceipts were  furnished  for  all  bills  against 
the  house.  For  some  reason,  however,  ap- 
I>ellant  concluded  to  accept  the  deed,  and  re- 
lied upon  Smith's  statement  that  the  bills 
«ither  had  been  or  would  be  paid.  Just 
what  these  representations  were  it  is  some- 
what dlfilcult  to  determine  from  the  evi- 
dence. Appellant  says  at  one  place:  "I  on- 
ly know  this:  that,  when  I  finally  settled 
with  Mr.  Smith,  Mr.  Smith  told  me  at  that 
time  that  the  money  I  gave  him  would  pay 
all  the  claims."  Both  the  appellant  and  the 
appellees  testify  that  the  work  was  not 
properly  completed  without  the  additional 
labor;  the  appellant's  testimony  being:  "Q. 
Did  you  consider  it  was  completed  and  in 
good  condition  before?  A.  I  did  when  I 
took  possession  of  the  bouse.  Q.  At  the 
time  you  telephoned?  A.  I  did  not  consider 
It  complete.  As  a  matter  of  course,  I  did 
not"  Thus,  the  evidence  is  direct  that  the 
contract  was  not  in  fact  performed  until 
these  pipes  were  properly  connected.  EYom 
the  very  nature  of  the  case,  also,  it  seems 
to  us  that  there  was  a  substantial  failure  to 
fulfill  the  terms  of  the  contract  until  this 
was  done.  It  is  true  the  work  appeared  to 
be  complete,  until  it  was  tested,  but  yet  it 
was  not  in  fact  in  condition  to  substantially 
accomplish  the  purpose  desired  until  the 
proper  connections  were  made.  Taking  the 
evidence  altogether,  we  think  the  court  was 
justified  in  finding  that  the  last  work  was 
4one  by  appellees  at  appellant's  request,  in 
good  faith,  for  the  purpose  of  completing 
«nd  fully  performing  their  contract 

Appellant's  counsel  argue  very  earnestly 
and  with  much  force  that  since  this  last 
work  was  dene  simply  to  correct  appellees' 


own  mistake,  or  to  remedy  the  defect  caus- 
ed by  their  own  negligence,  and  they  nei- 
ther made  nor  were  entitled  to  make  any 
charge  therefor.  It  cannot  be  considered  as 
fixing  the  time  from  which  the  period  allow- 
ed for  filing  the  lien  should  date.  The  case  of 
Harrison  v.  Association,  134  Pa.  St  558,  19 
Atl.  804,  and  possibly  some  other  Pennsyl- 
vania cases,  do,  indeed,  sustain  this  view; 
but  we  cannot  regard  it  as  in  consonance 
with  the  spirit  of  our  statute,  nor  in  har- 
mony with  the  weight  of  authority.  Coun- 
sel also  lay  stress  upon  the  fact  that  appel- 
lant is  an  innocent  purchaser.  We  do  not 
see  how  he  can  be  said  to  occupy  that  posi- 
tion. When  he  purchased  the  property,  the 
work  was  manifestly  incomplete.  He  was 
thereby  apprised  that  It  was  liable  to  liens. 
When  he  paid  for  it  the  time  for  filing  a 
lien  had  not  yet  expired,  even  if  It  be  dated 
from  the  work's  apparent  completion,  aa 
claimed  by  appellant  He  had  been  ex- 
pressly informed  in  June  that  the  bill  was 
not  paid.  If  be  relied  upon  Smith's  state* 
ment  to  the  contrary,  he  must  abide  the  re- 
sults of  his  own  misplaced  confidence. 
Moreover,  if  the  time  for  filing  the  lien  was 
extended  by  the  last  labor  done,  this  waa 
performed  at  his  special  instance  and  re- 
quest, and  he  must  be  deemed  ctiargeable 
with  the  knowledge  of  the  legal  consequen- 
ces of  .his  own  act  The  cases,  other  than 
those  in  Pennsylvania,  relied  upon  by  ap- 
pellant, do  not,  in  our  opinion,  lend  his  po- 
sition substantial  support  By  Noel  t.  Tem- 
ple, 12  Iowa.  276,  It  U  decided  that  the 
house  was  actually  completed  without  the 
additional  work,  which  was  a  mere  matter 
of  form,  to  enable  the  mechanic  to  gain  a 
priority  of  lien,  and  therefore  not  to  be  re- 
garded. In  Dunn  v.  McKee,  S  Sneed,  657, 
the  opinion  Is  qnite  meager.  The  house 
was  completed  in  August,  1853,  and  the  ad- 
ditional work  was  repairing  a  leak  in  the 
roof  In  April,  1854.  Whether  done  to  save 
litigation  merely,  or  to  remedy  a  defect  in 
the  original  execution  of  the  work,  does  not 
appear.  It  was  not  shown  to  have  been 
done  in  completion  of  the  contract  and  the 
decision  of  the  court  is  that  the  "conclu- 
sion is  almost  irresistible"  that  the  work 
had  been  completed  at  a  time  prior  to  sncb 
repairs.  In  Flint  v.  Raymond,  41  Conn.  618, 
the  performance  of  three  hours'  work  waa 
purposely  delayed  for  nine  months  (during 
which  the  rights  of  mortgagees  accrued), 
"in  order  to  keep  alive  their  right  to  an  in- 
cumbrance upon  the  property  should  Ray- 
mond fail  to  pay  them  after  giving  him  such 
time  for  the  purpose  aa  they  were  led  by 
a  friendly  regard  to  do."  There  was  here 
a  manifest  i)erversion  of  the  purpose  of  the 
statute.  The  court  then  holds  that,  after 
a  contract  is  substantially  completed,  there 
Should  be  no  unnecessary  or  unreasonable 
delay  In  fully  completing  the  work  to  be 
done;  and  that  the  lien  must  be  taken  witli- 
la  60  daya  from  aucb  substantial  compls- 
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tlon.  In  Sanford  y.  Frost.  Id.  617,  the  on-. 
explained  delay  In  doing  a  "trifling  amount" 
of  work  upon  an  apparently  completed 
building  was  six  montliB,  and  a  bona  fide 
purchaser  had  intervened.  Tbe  above  case 
was  there  followed.  In  the  later  ease  of  Cole 
V.  Uhl,  46  Conn.  296,  the  delay  was  from 
December  1st  to  February  27th.  The  court 
held  it  distinguishable  from  both  the  above 
cases,  because  the  additional  work  was,  al- 
though still  small,  greater  in  amount  and 
the  time  comparatively  short,  but  more 
especially  because  the  delay  was  by  tbe 
original  party  to  the  contract  In  Nichols 
v.  Culver,  51  Conn.  177,  the  house  was  sub- 
stantially completed  September  25th.  The 
whole  work  came  to  $2,756.  November  22d, 
various  little  matters  were  done,  worth  in 
all  $14.13.  The  time  for  filing  Uen  was  held 
to  date  from  this  last  work,  although  It  is 
said:  "If  It  appeared  that  this  work  might 
have  been  added  by  the  builder  for  the  mere 
purpose  of  saving  his  lien,  we  should  not 
feel  disposed  to  sanction  it;  or  if,  after  the 
work  apparently  closed,  by  the  puttrng  on 
of  the  blinds  in  September,  third  parties 
had  acquired  an  Interest  in  good  faith  for  a 
valuable  consideration,  the  additional  work 
might  come  within  the  principle  of  the  deci- 
sions in  41  Conn.,  supra,  although  the  mark- 
ed difference  In  the  period  of  delay  would 
occasion  some  hesitation."  And  the  '  case 
Is  held  to  come  within  Cole  v.  Uhl,  supra. 

Our  statute  (section  7257,  Rev.  St  1S94) 
gives  tbe  lien,  upon  filing  with  the  recorder 
the  proper  notice,  "within  sixty  days  after 
performing  such  labor  or  furnishing  such 
material."  In  Stephenson  v.  Ballard,  S2  Ind. 
87,  the  law  is  thus .  declared:  "In  the  case 
at  bar  the  claim  is  for  work  and  also  for  ma- 
terials In  repairing  a  dwelling  house,  and  the 
suit  is  by  the  original  contractors,  who  did 
the  work  and  furnished  the  materials  under 
one  contract,  and  the  notice  was  filed  with- 
in sixty  days  after  the  last  work  was  done, 
but  not  within  sixty  days  after  the  materials 
were  furnished.  They  were  furnished  two 
months  before  the  last  work  was  done.  In 
such  a  case,  upon  such  an  entire  contract, 
tbe  statute  is  satisfied  if  the  notice  is  filed, 
as  it  was  in  this  case,  within  sixty  days 
after  the  last  work  done."  Substantially  the 
same  rule  is  announced  In  Hamilton  v.  Nay- 
lor,  72  Ind.  171.  In  Water-Supply  Co.  v. 
Riter  (Ind.  Sup.)  37  N.  B.  652,  a  standpipe 
was  so  far  done  as  to  be  ready  for  testing 
and  inspection  in  September,  but  It  was  not 
actually  tested  by  filling  with  water  untU 
November,  when  leaks  were  found,  which 
were  closed,  and  the  work  finally  received. 
The  court,  by  Howard,  J.,  held  that  the  work 
was  only  then  finished,  the  additional  labor 
being  in  fact  necessary,  and  performed  by 
the  mechanic.  In  Worthen  v.  Cleaveland, 
129  Moss.  S70,  we  find  a  case  closely  analo- 
gous to  that  In  hand.  There  one,  having  a 
contract  for  the  purchase  of  a  lot  to  be  car- 
ried out  April  Ist,  employed  a  mechanic  to 


build  a  cellar  wall,  which  he  did  during  the 
fall,  and  warranted  it  to  stand  through  the 
winter,  but  it  did  not  do  so,  and  part  was 
injured  by  frost  In  April,  after  the  rights 
of  the  purchaaer  had  been  forfeited,  the  me- 
chanic, to  make  good  his  warranty,  restored 
the  wall.  The  court  decided  that  the  time 
allowed  for  filing  a  lien  would  date  from 
this  last  work,  when  It  was  done  with  the 
knowledge  and  consent  and  at  the  request  of 
tbe  owner  of  the  fee,  although,  if  d(Hie  volun- 
tarily, without  such  consent,  it  would  not 
There,  as  here,  the  owner,  against  whom  the 
lien  was  enforced,  did  not  make  the  original 
contract  for  the  work;  nor  did  the  original 
employer  specifically  direct  or  authorize  the 
additional  work  to  be  done,  but  the  one  own- 
ing the  fee  at  that  time  did  so  do.  In  Turner 
V.  Wentworth,  119  Mass.  459,  a  small  amount 
of  additional  work  was  done,  at  the  owner's 
request  seven  or  eight  m<HithB  after  the 
other  was  performed.  The  court  there  says: 
"The  evidence  showed  that  the  petitioners 
did  some  labor  and  furnished  some  materials 
used,  in  the  M-ection  of  tbe  building,  with- 
in the  thirty  days.  If  this  was  done  in  good 
faith,  for  the  purpose  of  completing  their 
contract,  and  not  colorably,  in  order  to  re- 
vive the  lien,  the  thirty  days  would  begin 
to  run  from  the  time  they  thus  performed 
labor  and  furnished  materials."  To  substan- 
tially tbe  same  effect  is  Hubt)ard  v.  Brown, 
8  Allen,  690.  Mclntyre  v.  Trautner,  63  CaL 
429,  was  to  foreclose  a  plumber's  lien.  About 
tbe  middle  of  February,  the  defendant  ob- 
jected that  "the  Job  was  not  satisfactory," 
and  "that  he  would  not  accept  it,"  etc.;  that 
"the  pipes  leaked,"  and  requested  plaintiff 
to  go  and  "put  them  into  proper  shape." 
This  was  done  April  25,  1878,  and  the  Hen 
filed  within  60  days  thereafter.  The  court 
said:  '*The  defendant  cannot  be  heard  to  say 
that  the  additional  work  done  at  bis  request 
to  complete  tlie  contract  was  not  a  continua- 
tion of  the  previous  work,  and  done  under 
the  same  contract  The  lien  was  filed  In 
time."  In  Gordon  Hardware  (Do.  v.  San  Fran- 
cisco &  S.  R.  R.  Co.,  86  Cal.  620,  25  Pac.  125, 
the  work  on  the  railroad  under  the  contract 
was  completed  June  2d,  but  by  tbe  require- 
ment of  the  engineer,  two  weeks'  additional 
labor  was  applied  to  removing  debris  dumped 
on  certain  land,  contrary  to  the  contract; 
yet  the  time  for  filing  tbe  Hen  was  held  to 
date  from  the  termination  of  this  work  not 
called  for  by  the  contract,  but  done  simply 
to  make  good  the  party's  neglect  or  failure 
to  comply  with  the  contract  In  Stock  Yards 
y.  O'Reilly,  85  111.  546,  after  possession  was 
taken  of  the  buildings,  defects  and  omissions 
were  discernible,  which  the  contractors,  by 
the  architect's  direction,  supplied.  It  was 
held  that  tbe  contracts  could  not  be  said  to 
have  been  completed  until  this  work  was 
done,  and  that  the  time  for  filing  notice  then 
began  to  run. 

We  have  not  here  an  effort  by  the  contract- 
ors to  revive  a  right  to  a  lien  alreadjr  lost. 
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because,  when  this  work  was  done,  there 
was  an  undisputed  right  to  file  the  lien.  Nor 
was  the  work  done  by  tliem  voluntarily, 
without  the  knowledge  of  the  one  most  di- 
rectly interested,  merely  for  the  purpose  of 
extending  the  time  for  filing  a  lien,  as  iu 
Heath  t.  Tyler,  44  Md.  312;  but,  as  we  have 
already  stated,  the  work  was  done  in  good 
faith,  to  complete  and  carry  out  the  contract, 
and  at  the  request  of  the  appellant,  whose 
property  was  afiTected  thereby;  and,  under 
our  statute  and  the  decisions,  the  time  al- 
lowed for  filing  the  lien  dates  from  this  last 
woi'k  done.  We  are  unable  to  construe  the 
cases  cited  by  appellant,  other  than  the  Penn- 
sylvania one,  as  deciding  that  the  time  be- 
gins to  run  from  the  date  of  the  last  Item  on 
the  bill  for  which  a  specific  charge  Is  made. 
The  labor  in  questioa  was  required  to  com- 
plete the  contract,  and  compensation  there- 
for was  included  In  the  gross  sum  for  which 
appellees  agreed  to  do  the  work.  The  addi- 
tion of  the  words  ".lune  2nd,  lost  labor  pa> 
formed,"  did  not  add  anything  material  to 
nor  materially  alter  the  bill.  The  notice  al- 
ready stated  in  general  terms  that  the  last 
labor  had  been  done  within  60  days.  The 
addition  made  added  nothing  to  the  legal 
eCTect,  because  the  material  fact  was  whether 
or  not  the  work  was  done  within  the  80  days; 
whether  on  one  particular  day  or  another  did 
not  matter. 

With  the  view  we  have  taken  of  the  main 
question  involved,  we  have  not  found  it  nec- 
essary to  determine  the  technical  questions 
raised.   Judgment  aiBrmed. 

BBINHARD  and  LOTZ,  JJ.,  dissent. 


(D4  Oblo  8t  73) 

LETTS  ▼.  KBSSLER. 
(Supreme  Court  of  Ohio.    Jan.  21,  1806.) 

ADJoi.NtKo  Landowners  —  SaoTrrao  Off  Light 
AND  Air  vrom  Nbjohbok's  Window— Maliob 
— Action  to  Compei.  Kehoval.  of  Fence. 
L.  and  K.  owned  adjoining  lots,  and  Ii. 
erected  on  his  lot  a  board  fence  reaching  to  the 
roof  of  K.'s  house,  which  stood  on  the  line  of 
the  two  lots,  which  fence  shut  off  ileht  and  air 
from  the  windows  of  the  house  of  K.,  to  its  in- 
jury, which  fence  was  so  erected  by  L.  for  no 
useful  or  ornamental  purpose,  but  from  motives 
of  unmixed  malice  towards  K.     In  an  action  by 
K.  against  L.  to  compel  the  removal  of  the 
fence,  held,  that  L.  had  a  legal  right  to  erect  and 
maintain  such  fence,  and  that  neither  law  nor 
equity  could  compel  its  removal, 
(Syllabus  by  the  Oourt) 

Error  to  circuit  court,  Cuyahoga  coqpty. 

The  plaintiff  below  (defendant  in  error  here) 
filed  her  petition  in  the  court  of  common 
pleas  against  defendant  below  (plaintiff  in 
error  here),  averring  that  she  was  the  ownw 
by  purchase  under  a  land  contract  of  cer- 
tain premises  in  the  city  of  Cleveland;  that 
defendant  owned  and  occupied  the  lot  on  the 
east  side  thereof;  that  she  used  her  premises 
as  an  hotel  and  boarding  house;  that  he  was 
erecting  a  high  board  fence  on  bis  ground, 


which  would  obstruct  her  windows,  and  de- 
prive her  of  light  and  air;  that  said  fence 
was  not  being  erected  for  any  useful  or  or- 
namental purpose,  but  from  motives  of  pure 
malice  alone,  and  for  the  express  malicious 
purpose  of  annoying  plaintiff,  and  excluding 
light  and  air  from  her  house,  so  as  to  render 
her  house  uninhabitable,  to  injure  the  value 
thereof;  and  that  said  fence  would  exclude 
the  light  and  air,  and  thereby  greatly  injure 
the  value  of  her  house.  She  prayed  that  he 
might  be  restrained  from  completing  said 
fence,  and  that,  upon  the  final  hearing,  a 
mandatory  Injunction  might  compel  Its  re- 
movoL  Defendant  below  demurred  to  this 
petition,  and  the  demurrer  was  overruled, 
and  exceptions  taken.  The  ruling  upon  this 
demurrer  Is  reported  in  7  Ohio  Clr.  Ct  R. 
108.  He  then  filed  an  answer,  in  substance 
a  general  denial,  with  an  averment  that  the 
fence  was  erected  to  prevent  the  rush  of  wa- 
ter and  eave  drip  from  her  premises  onto  his. 
This  she  denied  In  her  reply.  The  case  went 
to  the  circuit  court  on  appeal,  and  that  court 
overruled  the  demurrer,  and  on  the  trial  made 
a  finding  of  facts  containing  in  substance  the 
allegations  of  the  petition.  The  following  is 
the  finding  of  facts  and  the  judgment:  "This 
cause  came  on  to  be  heard  upon  the  petition 
of  the  plaintiff,  the  answer  of  defendant,  the 
reply  of  the  plaintiff  thereto,  and  the  testi- 
mony, and  the  court  being  requested  by  the 
defendant  to  make  a  finding  of  facts  in  the 
case,  and  to  state  conclusions  of  the  facts,  as 
follows:  That  the  plaintiff  owns  and  occu- 
pies premises  situated  on  Lake  street,  in  the 
city  of  Cleveland,  known  as  "The  Osbom,' 
and  said  plaintiff  owned  and  occupied  said 
premises  at  the  time  of  the  erection  of  the 
structure  hereinafter  described.  Said  prem- 
ises were  used  by  plaintiff  as  a  boarding 
house.  Defendant  owns  and  occupies  prem- 
ises adjoining  plaintiff  In  the  east  Between 
the  two  bouses  is  a  driveway  and  open  space 
about  20  feet  wide.  Plaintiff  and  defendant 
had  litigation  In  May,  1891,  on  account  of  de- 
fendant having  attached  a  shed  roof  to  her 
building  without  consent  of  said  plaintiff. 
About  two  weeks  after  the  trial  of  said  hiw- 
Sult,  the  defendant  took  down  said  shed  or 
roof,  and  built  up  against  the  house  of  said 
plaintiff  a  tight-board  fence.  The  said  fence 
was  86  feet  long.  The  scantlings  were  placed 
against  the  wall  of  said  plaintiff's  house,  and 
reached  up  under  the  eaves  of  the  same. 
Boards  were  nailed  on  to  said  scanUiugs,  be- 
ginning about  two  feet  from  the  ground,  and 
extending  to  the  sills  of  the  second-story 
windows.  Defendant  nailed  onto  the  rear 
portion  of  said  fence,  and  extending  about  40 
feet  towards  the  front,  a  shed  or  roof.  Un- 
der this  shed  or  roof  defendant  had  lumber 
piled.  Said  board  fence  completely  covered 
up  the  bathroom,  kitchen,  bedroom,  and  li- 
brary windows,  rendering  said  portion  of 
house  dark,  damp,  and  uninhabitable,  and 
causing  a  substantial  damage  to  the  same. 
Bald  structure  was  erected  ui>on  the  land  of 
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the  defendant,  and  belonged  to  blm.  The 
structure  was  erected  by  Bald  defendant  from 
motives  of  unmixed  malice  towards  said 
plaintiff,  and  for  no  useful  or  ornamental 
purposes  of  the  property  of  said  defendant, 
except  said  shed  or  roof,  and  its  back  wall 
below  the  shed  roof,  which  may  subserve 
some  useful  purpose  of  defendant  In  the  use 
of  his  property  by  protecting  bis  lumber  piled 
thereunder.  The  court,  upon  the  foregoing 
facts,  finds  and  decrees  that  said  defendant 
be,  and  is  hereby,  enjoined  from  proceeding 
further  with  the  erection  of  said  fence.  Ad- 
judged and  decreed  that  said  defendant,  with- 
in 20  days  from  the  entering  of  this  decree, 
take  down  all  of  said  fence  and  scantling 
projecting  above  the  roof  of  said  shed,  and 
all  the  remainder  of  said  fence  outside  of  and 
beyond  said  shed;  and  it  is  considered  that 
the  plaintiff  recover  his  costs  expended  in  the 

case,  taxed  at  $ ,  and  that  the  defendant 

pay  his  own  costs,  for  which  it  is  ordered 
that  execution  issue,— to  all  of  which  the 
defendant  excepts."  A  motion  for  a  new  trial 
was  made,  overruled,  and  exceptions  taken. 
Thereupon  a  petition  In  error  was  filed  in  this 
court  to  reverse  the  Judgment  of  the  circuit 
court     Reversed. 

L.  A.  WiUson  and  Edward  David,  for  plain- 
tiff in  error.  O.  J.  Estep  and  S.  S.  Ford,  for 
defendant  in  error. 

BURKBT,  J.  (after  stating  the  facts).  The 
only  question  in  this  case  arises  upon  the 
following  findings  of  fact  by  the  circuit 
court:  "Said  structure  was  erected  upon 
the  land  of  the  defendant,  and  belonged  to 
him.  The  structure  was  erected  by  said 
defendant  from  motives  of  unmixed  malice 
towards  said  plaintiff,  and  for  no  useful  or 
ornamental  purposes  of  the  property  of  said 
defendant"  It  is  not  claimed  that  the  per- 
son of  the  plaintiff  was  interfered  with  in 
this  case,  so  that  we  have  for  consideration 
only  the  rights  of  property.  The  fence  com- 
plained of  is  upon  the  land  of  the  defendant, 
and  belongs  to  him.  Plaintiff  fails  to  aver, 
and  the  court  fails  to  find,  that  she  has  any 
right  to  or  upon  the  lot  of  defendant  below 
by  contract,  statute,  or  any  other  way  known 
to  the  law  for  acquiring  a  right  to,  in,  or 
upon  lands,  unless  such  right  may  be  ac- 
quired by,  and  transferred  to  her,  by  means 
of  the  aforesaid  "motives  of  unmixed  mal- 
ice." This  is  a  manner  of  acquiring,  on  the 
one  hand,  and  of  transferring,  on  the  other, 
a  right  to  property  unknown  to  the  law. 
But  It  Is  urged  In  her  behalf  that  even  If 
she  had  no  right  of  pi-operty,  and  even  If  he 
was  the  owner  of  the  lot,  he  could  not  use 
his  own  land  for  the  purpose  of  erecting 
structures  thereon  which  subserve  no  use- 
ful or  ornamental  purpose,  and  are  erected 
through  motives  of  unmixed  malice  towards 
his  adjoining  neighbor.  It  Is  and  must  be 
conceded  that  he  might,  by  erecting  a  build- 
ing on  his  lot  shut  off  her  light  and  air  to 
exactly  the  same  extent  as  Is  done  by  this 


fence,  and  that  In  such  case  she  would  be 
without  right  and  without  remedy,  even 
though  done  with  the  same  feelings  of  mal- 
ice as  Induced  him  to  erect  the  fence;  thus 
making  his  acts  lawful  when  the  malice  is 
seasoned  with  profit,  or  some  show  of  profit 
to  himself,  and  unlawful  when  his  malice  is 
unmixed  with  profit,  the  injury  or  incon- 
venience to  her  meanwhile  remaining  the 
same  in  both  cases.  If,  through  feelings  of 
malice,  he  desires  to  shut  the  light  and  air 
from  her  windows,  it  Is  nothing  to  herwheth- 
er  he  makes  a  profit  or  loss  thereby.  Her 
injury  is  no  greater  and  no  less  in  the  one 
case  than  In  the  other.  As  to  her  it  is  the 
effect  of  the  act,  and  not  the  motive.  In  ef- 
fect he  has  the  right  to  shut  off  the  light 
and  air  from  her  windows  by  a  building  on 
his  own  premises;  and  she  Is  not.  In  effect, 
concerned  in  the  means  by  which  such  ef- 
fect is  produced,  whether  by  a  building  or 
other  structure;  nor  is  she  concerned  as  to 
the  motive,  nor  as  to  whether  he  makes  or 
loses  by  the  operation.  In  the  one  case  she 
might  have  a  strong  suspicion  of  his  malice, 
while  In  the  other  such  suspicion  would 
be  reduced  to  a  certainty.  But  this  Is  noth- 
ing to  her  as  affecting  a  property  right 
As  long  as  he  keeps  on  bis  own  property, 
and  causes  an  effect  on  her  property  which 
he  has  a  right  to  cause,  she  has  no  legal 
right  to  complain  as  to  the  manner  in  which 
the  effect  is  produced;  and  td  permit  her  to 
do  so  would  not  be  enforcing  a  right  of  proi>- 
erty,  bat  a  rule  of  morals.  It  would  be  c<m- 
trolllng  and  directing  his  moral  conduct  by 
a  suit  in  equity,— by  an  injunction.  To  per- 
mit a  man  to  cause  a  certain  injurious  effect 
upon  the  premises  of  his  neighbor  by  the 
erection  of  a  structure  on  his  own  premises 
if  such  structure  Is  beneficial  or  ornamental, 
and  to  prohibit  him  from  causing  the  same 
effect  in  case  the  structure  Is  neither  bene- 
ficial nor  ornamental,  but  erected  from  mo- 
tives of  pure  malice,' is  not  protecting  a  le- 
gal right  but  Is  controlling  his  moral  con- 
duct In  this  state  a  man  Is  free  to  direct 
bis  moral  conduct  as  he  pleases,  in  so  far  as 
he  is  not  restrained  by  statute.  But  it  Is 
said  that  such  acts  are  offensive  to  the  prin- 
ciples of  equity.  Not  so.  There  is  no  con- 
flict between  law  and  equity  in  our  practice, 
and  what  a  man  may  lawfully  do  cannot  be 
prohibited  as  Inequitable.  It  may  be  im- 
moral, and  shock  our  notions  of  fairness,  but 
what  the  law  permits  equity  tolerates.  It 
would  be  much  more  ineitiuitable  and  intol- 
erable-to  allow  a  man's  neighbors  to  ques- 
tion his  motives  every  time  that  he  should 
undertake  to  erect  a  structure  upon  his  own 
premises,  and  drag  him  before  a  court  of 
equity  to  ascertain  whether  he  is  about  to 
erect  the  structure  for  ornament  or  profit,  or 
through  motives  of  unmixed  malice. 

The  case  is  not  like  annoying  a  neighbor 
by  means  of  causing  smoke,  gas,  noisome 
smells,  or  noises  to  enter  his  premises,  there- 
by causing  injury.   In  such  cases  something 
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Is  produced  on  one's  own  premises,  and  con- 
veyed to  the  premises  of  another;  but  in  this 
case  nothing  is  sent,  but  the  air  and  light 
are  withheld.  A  man  may  be  compelled  to 
keep  his  gas,  smoke,  odors,  and  noise  at 
borne,  but  he  cannot  be  compelled  to  send 
his  light  and  air  abroad.  Mullen  t.-  Strieker, 
19  Ohio  St  185.  If  smoke,  gas,  oSensiTe 
odors,  or  noise  pass  from  one's  own  premises 
to  or  upon  the  premises  of  another,  to  his  in- 
jury, ao  action  will  lie  therefor,  even  though 
the  smoke,  gas,  odor,  or  noise  should  be 
caused  by  the  lawful  business  operations  of 
defendant,  and  with  the  best  of  motives. 
Broom,  Leg.  Max  372.  In  such  cases  It  is  the 
effect  or  injury,  and  not  the  motive,  that  Is 
regarded.  The  true  test  is  whether  any- 
thing recognized  by  law  as  injurious  passes 
from  the  premises  of  one  neighbor  to  that  of 
another.  Anything  so  passing  Invades  the 
legal  rights  of  him  whose  premises  it  reaches, 
and  such  rights  will  be  protected.  But 
courts  cannot  regulate  or  control  the  moral 
conduct  of  a  man,  unless  authorized  so  to  do 
by  statute. 

The  following  cases,  cited  by  plaintiff  in 
error,  bear  more  or  less  upon  the  question 
Involved  In  this  case,  and  seem  to  produce  a 
decided  weight  of  authority  in  his  favor: 
Frazier  v.  Brown,  12  Ohio  St  294;  Falloon 
v.  Schilling,  29  Kan.  292;  Mahan  v.  Brown, 
13  Wend.  261;  Greenleaf  v.  Francis,  18  Pick. 
123;  Chatfield  v.  Wilson.  28  Vt  49.  The  fol- 
lowing additional  authorities  are  to  the  same 
effect:  Gould,  Waters,  {  280,  citing:  Chase- 
more  V.  Richards,  7  H.  L.  Cas.  349;  Dickin- 
son V.  Canal  Co.,  7  Exch.  282;  Acton  v.  Blun- 
dell,  12  Meea.  &  W.  324;  Hammond  v.  Hall. 
10  Sim.  652;  Cooper  v.  Barber,  3  Taunt  99; 
Balston  v.  Bensted,  1  Camp.  463;  Galgay  v. 
Hallway  Co.,  4  Ir.  C.  L.  456;  Chase  v.  Silver- 
stone,  62  Me.  175;  Roath  v.  Driscoll,  20  Conn. 
533;  Brown  v.  Illlus,  27  Conn.  84;  Ocean 
Grove  Camp  Meeting  Ass'n  v.  Asbury  Park 
Com'rs,  40  N.  J.  Eq.  447,  3  Atl.  168;  Taylor  v. 
Flckas,  04  Ind.  167;  Village  of  Delhi  v.  You- 
mans,  45  N.  Y.  362;  Dexter  v.  Aqueduct  Co., 
1  Story,  387,  Fed.  Cas.  No.  3,864;  Wheatly  v. 
Baugh,  25  Pa.  St  528,  64  Am.  Dec.  721,  note; 
Haugh's  App^,  102  Pa.  St  42,  48  Am.  Rep. 
193,  note;  Haldeman  v.  Bruckhart,  45  Pa. 
St.  514;  Coleman  v.  Chadwlck,  80  Pa.  St  81; 
Trout  V.  McDonald,  83  Pa.  St  146;  Lybe's 
Appeal,  106  Pa.  St  626;  Smith  v.  Adams,  6 
Paige,  435;  Elster  v.  Springfield,  49  Ohio  St 
82,  30  N.  E.  274;  ElUs  v.  Duncan,  cited  in  29 
N.  Y.  406;  Radcliff  v.  Mayor,  etc.,  4  N.  Y. 
196,  200;  Pixley  v.  Clack,  36  N.  Y.  620;  Good- 
ale  V.  Tattle,  29  N.  Y.  466;  Bliss  v.  Greeley, 
46  N.  Y.  671;  Clark  v.  Conroe,  38  Vt  469; 
Taylor  v.  Welch,  6  Or.  198;  Mosier  v.  Cald- 
well, 7  Nev.  363;  Railway  Co.  v.  Peterson,  14 
Ind.  112;  Bassett  v.  Manufacturing  Co.,  43 
N.  H.  573;  30  Cent  Law  J.  269;  23  Am.  Law 
Bev.  376;  Davis  v.  Afong,  6  Hawaii,  216. 
The  defendant  in  error  cites  the  cases  re- 
viewed in  Frazier  v.  Brown,  12  Ohio  St  294, 
and  also  the  case  of  Burice  v.  Smith,  69 


Mich.  396,  37  N.  W.  83&  Most  of  the  cases 
cited  are  cases  arising  out  of  interference 
with  wells,  springs,  and  percolating  waters. 
Such  cases  bear  but  slightly  upon  the  ques- 
tion. The  Michigan  case  is  substantially  like 
the  case  under  consideration.  In  that  case 
the  lower  court  enjoined  the  defendant,  and 
that  judgment  was  affirmed  by  an  equally 
divided  court.  The  syllabus  says  that,  the 
court  being  equally  divided,  nothing  is  decid- 
ed.. As  nothing  was  decided,  the  case  Is  not 
an  authority  on  either  side  of  the  question. 

But  It  Is  strongly  urged  by  counsel  for  de- 
fendant in  error  that  the  maxim,  "Enjoy 
your  own  property  in  such  a  manner  as  not 
to  Injui'e  that  of  another  person,"  applies  in 
such  cases  as  this,  and  that,  as  It  must  be 
conceded  that  th'e  fence  In  question  is  an 
injvu-y  to  the  property  of  defendant  in  error, 
his  acts  are  in  conflict  with  the  above  maxim. 
At  first  blush,  this  would  seem  to  be  so, 
but  a  careful  consideration  shows  the  con* 
trary.  The  maxim  Is  a  very  old  one,  and 
states  the  law  too  broadly.  In  this  case,  for 
instance.  It  is  conceded  that  the  plaintiff  In 
error  had  the  right  to  enjoy  his  property  by 
erecting  a  house  so  as  to  do  the  same  injury 
which  was  done  by  the  fence,  and  that, 
while  that  would  be  an  injury  to  the  proper- 
ty of  defendant  in  error,. she  would  be  with- 
out remedy,  and  his  act  in  erecting  such 
house  would  not  be  regarded  as  violating  the 
maxim.  In  Jeffries  v.  Williams,  5  Exch.  797, 
it  was  claimed,  and  In  Railroad  Co.  v.  Bing- 
ham, 29  Ohio  St  369.  It  was  held,  that  the 
true  and  legal  meaning  of  the  maxim  is: 
"So  use  your  own  property  as  not  to  Injure 
the  rights  of  another."  Boynton,  J.,  In  that 
case  says:  "Where  no  right  has  been  in- 
vaded, although  one  may  have  injured  anoth- 
er, no  liability  has  been  Incurred.  Any  oth- 
er rule  would  be  manifestly  wrong."  The 
maxim  should  be  limited  to  causing  injury 
to  the  rights  of  another,  rather  than  to  the 
property  of  another,  because  for  an  injury 
to  the  rights  of  another  there  is  always  a 
remedy;  but  there  may  be  Injuries  to  the 
property  of  another  for  which  there  Is  no 
remedy,  as  In  draining  a  spring  or  well,  or 
cutting  off  light  and  air  or  a  pleasant  view' 
by  the  erection  of  buildings,  and  many  other 
cases  which  might  be  cited.  Thus  limiting 
the  maxim  to  the  rights  of  the  defendant  in 
error.  It  is  plain  that  the  acts  of  plaintiff  in 
error  in  the  use  which  he  made  of  his  prop< 
erty  did  not  injure  any  legal  right  of  hers, 
and  that,  therefore,  what  he  did  was  not  in 
violation  of  such  maxim. 

The  circuit  court  erred  in  overruling  the 
demurrer  to  the  petition,  and  In  rendering 
Judgment  In  favor  of  defendant  In  error  up- 
on the  facts  as  found  by  the  court  The 
Judgment  of  the  circuit  court  Is  therefore  re- 
versed, and,  proceeding  to  render  such  judg- 
ment as  the  circuit  court  should  have  ren- 
dered upon  the  facts  found,  the  i)etitlon  of 
plaintiff  below  Is  dismissed,  at  her  cost 
Judgment  reversed. 
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(H  ouo  St  in) 

MT.  AUBURN  OABLB  ET.  00.  ▼.  NEARE 

et  aL 

(Sapiente  Ooort  of  Ohio.    July  8,  180&) 

BxTamoN   or   Street   Railwat  —  CoNSBHT  or 
Owners  of  Abuttino  Puopbrtt. 

In  the  extension  of  a  street  railway  over 
streets  not  occupied  by  any  road,  nnder  the  pro- 
Tlsions  of  sections  3437-3443,  Key.  St,  inclu- 
sive, the  consents  of  the  owners  of  more  than 
one-half  of  the  feet  front  of  the  lots  or  lands 
abuttintr  on  each  street  to  be  occupied  by  subh 
extension  are  requisite. 
(Syllabus  by  the  Court) 

Error  to  superior  court  of  Cincinnati. 

Action  by  Neare  and  others  against  the 
Mt  Auburn  Cable  Railway  Company.  Judg- 
ment for  plaintiffs.  Defendant  brings  error. 
Affirmed. 

Smith  &  Martin,  for  plaintiff  in  error. 
Ramsey,  Maxwell  &  Ramsey,  for  defendants 
In  error. 

PER  CURIAM.  Neare  and  others  brought 
suit  In  the  superior  court  to  enjoin  the  cable 
company  from  the  extension  of  its  road  over 
Lane  street  and  Lincoln  avenue,  in  Cincin- 
nati, pursuant  to  a  resolution  of  the  city  as- 
suming to  authorize  such  extension.  The 
plaintiffs  alleged  that  they  vrere  owners  of 
property  abutting  on  said  streets,  and  that, 
prior  to  the  passage  of  such  resolution,  there 
was  not  the  written  consent  of  the  owners 
of  more  than  one-half  the  feet  front  of  the 
lots  and  lands  abutting  on  either  of  said 
streets.  The  company  denied  the  allegations 
of  the  petition  as  to  the  consents,  and  al- 
leged that  the  written  consents  of  the  own- 
ers of  more  than  one-half  the  frontage  on 
said  streets  had  been  obtained.  The  cause 
having  been  reserved  to  the  general  term  of 
the  superior  court,  upon  request,  the  court 
stated  separately  its  findings  of  fact  and  con- 
clusions of  law.  From  the  findings  of  fact 
it  appears  that  the  company  had  been  op- 
erating a  road  for  three  years  prior  to  the 
passage  of  the  resolution  in  question,  which 
purported  to  authorize  its  extension  over  oth- 
er streets,  including  those  named;  that  at  the 
time  of  the  passage  of  the  resolution  the 
written  consent  of  the  owners  of  more  than 
one-half  of  the  feet  front  of  the  property 
abutting  on  Lane  street  had  not  been  ob- 
tained; and  that  it  was  not  deemed  impor- 
tant to  consider  or  determine  other  questions 
of  fact  raised  in  the  record.  On  the  sole 
ground  that  sufficient  consents  of  owners  of 
property  abutting  on  Lane  street  had  not 
been  obtained,  a  perpetual  injunction  was 
granted  as  prayed  for.  The  view  of  the 
statute  taken  by  the  superior  court  is,  we 
think,  correct  While  it  is  true  sections 
8437-3443,  Rev.  St,  inclusive,  relate  special- 
ly to  the  subject  of  the  extension  of  street 
railways,  section  3439  requires  the  consents 
of  the  owners  of  "mora  than  one-half  of  the 
feet  front  of  the  lots  and  lands  abutting  on 
the  street  or  public  way,  along  which  It  la 


proposed  to  construct  such  railway  or  exten- 
sion thereof."  The  use  of  the  singular  num- 
ber, in  designating  the  street  or  pubUc  way 
to  be  occupied  by  an  extension,  indicates 
that,  if  more  than  one  street  Is  to  be  occupied, 
the  provision  as  to  consents  applies  to  each 
of  them.  The  provision  quoted  also  shows 
that,  in  the  mind  of  the  legislature,  the  con- 
struction of  a  stireet  railway  over  streets  not 
occupied  by  any  street  railway  and  exten- 
sion of  such  railway  are,  as  to  the  require- 
ments of  consent,  within  the  same  rule;  and 
the  provisions  of  section  2502  clearly  require 
the  consents  of  a  majority  upon  each  street 
No  reason  is  suggested,  nor  does  any  occur 
to  us,  for  different  requirements,  in  this  re- 
gard, in  the  construction  and  extension  of 
such  railway.    Judgment  affirmed. 


(M  Ohio  St  1») 

PENNSYLVANIA  CO.  ▼.  McOANN. 

(Supreme  Court  of  Ohio.    Jan.  21,  1896.) 

Pkotfctios  of  Railwat  Employes— Acthoritt 
OF  Qekehal  Assembly— Cokstitdtiosai,  Law — 
Evidence  of  Facts  —  Injuhieb  to  Railboad 
Employes. 

1.  The  genera]  assembly  of  this  state  haa 
authority  to  prescribe  the  circumstances  that 
shall  constitute  ^rima  facie  evidence  of  a  fact 
in  issue  in  an  action  on  trial  in  the  courts  of  this 
state,  whether  the  cause  of  action  to  wliich  it 
relates  arose  within  or  without  the  territorial 
limits  of  the  state. 

2.  The  provision  of  the  second  section  of 
the  act  of  April  2,  1890  (87  Ohio  Laws,  14S), 
which  provides  that,  when  certain  "defects  shall 
be  made  to  api)ear  in  the  trial  of  any  action  in 
the  courts  of  this  state,  brought  by  such  employ^ 
or  his  legal  representatives  against  any  railroad 
corporation  for  damages  on  account  of  such  in- 
juries so  received,  the  same  shall  be  prima  fade 
evidence  of  negligence  on  the  part  of  such  corpo- 
ration," applies  to  all  railroad  companies  any 
part  of  whose  line  of  railway  extends  into  this 
state,  whether  the  injury  complained  of  was  re- 
ceived within  or  without  the  state. 

Shauck,  and  Burket,  JJ.,  dissenting. 
(Syllabus  by  the  0>urt) 

Error  to  ciroult  court,  Mahoning  county. 

Action  by  James  McCIann  against  the 
Pennsylvania  Company.  Judgment  for  plain- 
tiff, and  d^endant  brings  error.    Affirmed. 

On  the  7th  day  of  May,  189Q,  the  defend- 
ant in  error,  who  was  a  brakeman  in  the 
service  of  the  plaintiff  in  error,  in  attempt- 
ing, in  the  state  of  Pennsylvania,  to  board 
one  of  its  moving  cars,  put  his  foot  in  a  stir- 
rup that  was  suspended  from  the  sill  of  the 
car,  and  used  as  a  step  in  mounting  the  car. 
The  stirrup,  or  step,  yielded  to  the  pressure 
of  his  foot,  causing  him  to  be  thrown  und^ 
the  car,  whereby  a  wheel  of  the  locomotive, 
which  was  backing,  ran  over  one  ot  his 
legs,  inflicting  the  Injury  of  which  he  com- 
plained In  his  petition.  After  the  evidence 
on  behalf  of  the  defendant  In  error  had  been 
introduced,  the  plaintiff  In  error  moved  the 
court  of  common  pleas  to  take  the  case  fiom 
the  Jury,  and  to  render  a  Judgment  In  its  fa- 
vor, which  was  done.  Thereupon  the  de- 
fendant In  error  carried  the  cause  to  the  cir- 
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cult  court  to  reverse  the  Judgment  of  the 
court  of  common  pleas.  The  circuit  court 
reversed  the  judgment  of  the  court  of  com- 
mon pleas  on  the  sole  ground  that  the  act 
of  April  2, 1890  (87  Ohio  laws,  149),  was  ap- 
plicable, by  force  of  which  the  fact  that  the 
stirrup  was  defective  made  a  prima  facie 
case  of  negligence  against  the  railroad  com- 
pany. The  railroad  company  thereupon 
brought  the  cause  to  this  court,  to  reverse 
the  Judgment  of  the  circuit  court,  and  rein- 
state that  of  the  court  of  common  pleas. 

A.  W.  Jones,  for  plaintiff  in  error.  Gary 
&  Boyle,  George  F.  Arrel,  W.  T.  Cribson,  and 
R.  B.  Murray,  for  defendant  in  error. 

BRADBURY,  J.  (after  stating  the  facts). 
The  only  question  arising  upon  the  record  of 
sufficient  importance  to  be  worthy  of  extend- 
ed consideration  is  whether  the  act  of  the 
general  assembly  of  this  state,  passed  April 
2,  1890  (87  Ohio  Laws,  149),  is  applicable  to 
the  case,  or  not.  the  injury  complained  of 
having  been  sustained  beyond  the  limits  of 
this  state.  It  was  contended  in  argument 
that  the  railroad  upon  which  the  plain  tiil  be- 
low was  injured  lay.  wholly  outside  the  state. 
The  record,  however,  discloses  that  the  rail- 
road company,-  at  the  time,  and  before  the 
accident  occurred,  was  operating  a  railroad 
running  from  Youngstown,  in  tbis  state,  to 
a  point  within  the  state  of  Tennsylvania, 
and,  in  connection  therewith,  a  branch,  four 
or  five  miles  long,  on  which  the  accident  oc- 
curred, connecting  the  main  line  \^ith  certain 
coal  mines  from  which  it  transported  coal  to 
the  main  line,  and  thence  in  different  direc- 
tions over  the  latter  to  market,  and  that,  in 
the  discharge  of  his  duties  as  servant  of  the 
railroad  company,  the  defendant  in  error 
passed  in  and  out  of  the  state  of  Ohio,  on  the 
main  line,  as  the  exigencies  of  its  business 
required.  The  second  section  of  the  act  in 
question  (87  Ohio  Laws,  149)  prescribes  the 
effect  that  shall  be  given  to  evidence  which 
establishes  a  defect  in  the  locomotives,  cars, 
machinery,  or  attachments  of  certain  rail- 
roads, in  actions  for  injuries  to  its  employes, 
caused  by  such  defects,'  and  declares  that, 
when  such  defects  are  made  to  appear,  the 
same  shall  be  prima  facie  evidence  of  neglli| 
gence.  There  can  be  no  doubt  respecting 
the  general  power  of  a  state  to  prescribe  the 
rules  of  evidence  which  shall  be  observed  by 
Its  Judicial  tribunals.  It  is  a  matter  con- 
cerning its  internal  policy,  over  which  Its  leg- 
islative department  necessarily  has  authori- 
ty, limited  only  by  the  constitutional  guaran- 
ties respecting  due  process  of  law,  vested 
rights,  and  the  inviolability  of  contracts. 
Railroad  Co.  v.  Brick,  51  Ohio  St  14C,  37  N. 
El.  128.  In  Templetoa  v.  Kraner,  21  Ohio 
St.  554,  this  court  held  that,  "under  the  giant 
of  legislative  power  in  the  constitution,  the 
general  assembly  has  complete  control  over 
the  remedies  which  are  to  be  afforded  to 
parties  Cn  the  courts  of  this  state,  and  If  the 
'?.42N.x.no.  10—49 


remedies  provided  do  not  Interfere  with  vest- 
ed rights,  such  effect  must  be  given  them  as 
will  carry  out  the  intent  of  the  lawmaking 
power." 

Tbe  rules  of  evidence  pertain  to  the  rem- 
edy, and  usually  are  the  same,  whether  the 
cause  of  action  in  which  they  are  applied 
arises  within  or  without  the  state  whose 
tribunal  is  investigating  the  facts  in  conten- 
tion between  the  parties  before  it  Nor  is 
it  material,  in  tbis  respect,  whether  the  par- 
ties are  residents  or  nonresidents  of  th« 
state.  The  law  of  evidence,  in  its  ordinary 
operation,  is  no  more  affected  by  one  of 
these  considerations  than  by 'the  other.  Nc 
extraterritorial  effect  is  given  to  a  statute 
creating  a  rule  of  evidence  by  the  fact  that 
the  rule  is  applied  to  the  trial  of  a  cause  ol 
action  arising  in  another  state,  or  to  the 
trial  of  an  action  between  parties  who  are 
nonresidents.  If  the  tribunal  of  a  state  ob- 
tains Jurisdiction  of  the  parties  and  the 
cause,  it  will  conduct  the  investigation  of  the 
facts  in  controversy  between  them  accord- 
ing to  its  own  rules  of  evidence,  which  ia, 
simply,  to  follow  its  own  laws  within  its 
own  borders.  This  principle  was  followed 
by  the  supreme  court  of  Georgia  in  the  case 
of  Railroad  Co.  v.  Mitchell,  18  &  E.  290,  an 
action  quite  similar  to  tbe  one  we  are  now 
considering,  the  court  saying:  "Touching  the 
evidence  requisite  to  make  a  prima  facie  case 
in  behalf  of  the  plaintiff  below,  the  court 
gave  in  cliarge  to  the  Jury  the  rule  of  law 
applicable  in  this  state  between  the  parties 
where  the  cause  of  action  is  against  a  rail- 
road company  for  a  personal  injury  sustained 
by  one  of  its  employes  in  consequence  of  the 
negligence  of  the  company.  •  •  •  This 
was  correct,  although  th«  Injury  sued  for 
was  sustained  in  tbe  state  of  Alabama. 
The  quality  or  degree  of  evidence  requisite 
to  sustain  an  action,  or  to  change  the  bur- 
den of  proof,  is  determined  by  the  law  of  tbe 
forum,  and  not  by  the  law  of  the  place  where 
the  cause  of  action  arose.  It  belongs,  not 
to  the  law  of  rights,  but  to  the  law  of  rem- 
edy." The  court  of  appeals  of  New  York 
held,  in  1876,  that  "an  act  declaring  any  cir- 
cumstance or  any  evidence,  however  slight, 
prima  facie  proof  of  a  fact  is  valid."  How- 
ard V.  Moot,  64  N.  Y.  262.  The  cases  that 
biear  in  some  degree  upon  the  question  are 
so  numerous  that  it  Is  impracticable  to  cite 
all  of  them.  Hays  t.  Armstrong,  7  Ohio,  248; 
Parker  v.  Sterling,  10  Ohio,  357;  Lewis  v. 
Men  vain,  16  Ohio,  347;  Goshom  v.  Purcell, 
11  Ohio  St  641;  Mason  v.  Halile,  12  Wheat 
270;  Vanzant  v.  Waddel,  2  Yerg.  2G0;  Van 
Hoffman  v.  City  of  Quincy,  4  Wall.  535; 
Long's  Appeal,  87  Pa.  St  114;  Ilathbone  v. 
Bradford,  1  Ala.  312;  Holland  v.  Dlckerson, 
41  Iowa,  367. 

Doubtless,  it  would  be  competent  for  tbe 
general  assembly  to  limit  the  application  of 
a  rule  of  evidence  created  by  it  to  causes  of 
action  arising  within  tbe  state.  It,  there- 
fore, the  act  under  consideration  does  so 
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limit  th«  rule  of  CTldence  It  establishes,  the 
courts  should  observe  this  limitation.  The 
act  has  three  sections.  The  first  section  pro- 
vides "that  It  shaU  be  unlawful  for  any  rail- 
road or  railway  corporation  or  company  own- 
ing and  operating,  or  operating,  or  that  may 
hereafter  own  or  operate  a  railroad  In  whole 
or  In  part  within  this  state,  to  adopt  or 
promulgate  any  rule,"  and  then  denounces 
with  a  penalty  the  violation  of  Its  provisions. 
This  section  of  the  statute  attempts  to  reg- 
ulate the  conduct  of  every  railroad  company 
or  corporation  that  owns  or  operates  any 
part  of  Its  line  within  this  state.  The  gen- 
eral assembly  has  no  authority  over  any 
others,  and  therefore  could  not  compel  their 
obedience  to  Its  commandments.  It  did,  how- 
ever, extend  those  commandments  to  the  ex- 
treme limits  of  Its  jurisdiction,— possibly,  be- 
yond them,— for  It  may  be  true  that,  al- 
though the  line  of  a  railroad  may  extend 
into  this  state,  yet  the  general  assembly 
may  have  no  authority  to  Inflict  upon  It  pen- 
alties on  account  of  acts  or  omissions  occur- 
ring elsewhere.  If  this  be  so,  the  courts.  In 
construing  this  section,  might  hesitate  to  Im- 
pute to  the  legislature  an  Intent  to  usurp 
an  authority  it  did  not  possess,  and  would 
not  do  so  unless  the  language  of  the  statute 
should  be  unambiguous  in  this  respect  In 
terms,  this  section  does  not  require  the  for- 
bidden conduct  to  occur  in  this  state  in  or- 
der to  incur  the  penalty  that  it  denounces 
therefor.  The  language  of  the  section  is 
broad  enough  to  Include  acts  and  omissions 
performed  or  omitted  in  other  states.  This 
circumstance  is  important  only  in  so  far  as 
It  indicates  a  legislative  purpose  to  extend 
the  relief  afforded  by  the  act  to  the  full  ex- 
tent of  its  authority.  The  second  section,  in 
forbidding  the  use  of  defective  cars  and  loco- 
motives by  railroad  companies,  refers  to 
them  as  "such  corporations,"  manifestly  In- 
cluding every  corporation  owning  or  operat- 
ing a  railroad  any  part  of  which  extends  Into 
this  state.  Here,  again,  the  prohibitive  lan- 
guage employed  is  broad  enougb  to  Include 
acts  or  conduct  occurring  in  other  states. 
If  it  does  not  reach  them,  we  are  forced  to 
conclude  that  this  result  is  quite  as  much 
due  to  want  of  power  as  to  absence  of  pur- 
pose. In  the  subsequent  clause  of  the  sec- 
ond section  of  the  act,  wherein  the  general 
assembly  sought  to  prescribe  the  rule  of  evi- 
dence, before  referred  to,  applicable  to  the 
trial  of  actions  in  the  courts  of  this  state 
brought  by  employes  of  railroad  companies 
on  account  of  injuries  sustained  by  reason  of 
defective  cars,  locomotives,  machinery,  or  at- 
tachments. It  approached  the  question  of  pro- 
cedure in  our  Judicial  tribunals,  over  which, 
as  we  have  seen,  the  authority  of  the  general 
assembly  Is  practically  supreme.  This  clause 
of  the  statute  is  purely  remedial,  and  should 
receive  a  liberal  construction.  The  language 
employed  by  the  act  In  this  connection  is 
consistent  with  a  legislative  purpose  to  ex- 
tend the  remedy  to  all  actions  of  the  char- 


acter named  In  the  act  against  all  railroad 
companies,  and  no  sufficient  reason  has  been 
assigned  for  limiting  its  operation  to  causes 
of  action  that  arose  within  the  state.  Indeed, 
It  would  be  somewhat  anomalous  to  pre- 
scribe to  the  courts  of  the  state  rules  of  evi- 
dence depending  ui)on  the  question  wheth- 
er the  cause  of  action  arose  withdn  or  wHhout 
the  state;  and  an  intent  to  create  this  dis- 
tinction should  not  be  imputed  to  the  legis- 
lative power,  unless  it  la  fairly^  inferable 
from  the  language  It  lias  used.  That  lan- 
guage is  as  follows:  "And  when  the  fact  of 
such  defect  shall  be  made  to  appear  in  the 
trial  of  any  action  in  the  courts  of  this  state 
brought  by  such  cmployd  or  his  legal  repre- 
sentatives against  any  railroad  corporation 
for  damages  on  account  of  such  injuries  so 
received  the  same  shall  be  prima  facie  evi- 
dence of  negligence  on  the  part  of  such  cor- 
porations." ThJs  language  contains  nothing 
Indicating  a  purpose  to  confine  the  rule  of 
evidence  it  creates  to  causes  of  action  that 
should  arise  In  this  state.  On  the  contrary, 
it  expressly  extends  the  rule  to  "any  action 
in  the  courts  of  this  state  brought  by  such 
employe  •  •  •  against  any  railroad  cor- 
poration." In  fact,  the  language  is  compre- 
hensive enough  to  apply  the  rule  to  a  rail- 
road company,  in  this  class  of  actions,  wheth- 
er any  part  of  Its  line  extended  into  Ohio  or 
not;  and  if  the  courts  of  our  state  should  ac- 
quire Jurisdiction  over  the  person  of  a  rail- 
road company  whose  line  lay  wholly  With- 
out the  state,  no  reason  Is  perceived  why  the 
rule  should  not  be  applied.  Judgment  af- 
firmed. 

SHAUCK,  J.  (dissenting).    It  Is  not  doubt- 
ed that  some  of  the  provisions  of  the  act  of 
April  2,  1890  (87  Ohio  Laws,  149),  relate  to 
the  remedy  In  the  cases  contemplated,  nor 
that  the  law  of  the  forum  determines  all 
questions  relating  to  the  remedy.    The  only 
point  of  difference  between  the  courts  be- 
low and  between  counsel  here  is  whether  the 
language  of  the  act  referred  to  does  not  ex- 
clude from  its  operation  cases  in  which  the 
cause  of  action  arose  upon  a  railroad  lying 
wholly  within  another  state.    If  its  terms  do 
not  permit  Its  application  in  such  cases,  the 
♦ourt  of  common  pleas  did  not  err  in  its  judg- 
ment; otherwise,  the  judgment  of  reversal  in 
the  circuit  court  should  be  ai&rmed.     The 
scope  of  the  act  is  expressly  defined  In  the 
first  section:    "That  it  shall  be  unlawful  for 
any  railroad  or  railway  corporation  or  com- 
pany owning  and  operating,  or  operating,  or 
that  may  hereafter  own  or  operate  a  railroad 
in  whole  or  in  part  in  this  state  to  adopt, 
etc."    The  remaining  provisions  of  the  first 
section  relate  to  the  contractual  relations  of 
such  companies  and  their  employ^      The 
second  section  of  the  act  creates  a  prima 
facie  presumption,  not  according  to  the  com- 
mon law,  in  favor  of  the  Injured  person.     By 
the  terms  of  the  section  it  afCects  only  "such 
corporation,"— that  is,  a  railroad  corporation 
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operating  "a  railroad  In  whole  or  In  part  in 
this  state."  The  duty  enjoined  by  the  sec- 
tion, and  the  presumption  raised,  do  not  con* 
cem  railroad  corporations  generally,  but,  by 
express  restriction,  only  those  described  in 
the  first  section.  The  general  purpose  of  the 
act  is  to  afford  citizen^  of  the  state  the  pro- 
tection of  its  provisions.  Some  of  its  provi- 
sions would  be  void  if  an  attempt  were  made 
to  apply  them  to  roads  lying  in  other  states; 
and  that  would  he  true  even  if  the  general  as- 
sembly had  attempted  to  make  them  so  ap- 
plicable. To  hold  that  these  remedial  pro- 
visions are  applicable  to  a  case  of  this  char- 
acter is  to  ignore  the  general  purpose  of  the 
act,  and  to  deny  effect  to  the  language  by 
which  its  operation  is  expressly  restricted. 
Doubtless,  it  would  be  the  duty  of  the  court 
to  enforce  the  act  with  the  limitations  thus 
clearly  indicated,  even  if  the  reasons  for  such 
limitation  did  not  appear.  Those  reasons, 
however,  are  apparent.  They  are  illustrated 
by  the  circumstances  of  this  case.  The  gen-° 
eral  policy  of  the  state  has  looked  to  the  re- 
lief of  suitors  from  the  long  and  vexatious 
delays  which  all  recognize.  It  would  be 
quite  remarkable  if  that  policy  had  been  in- 
terrupted by  a  statute  creating  a  presump- 
tion in  favor  of  plaintiffs  not  afforded  «lBe- 
where,  and  inviting  tbe  citisens  of  all  the 
states  to  enter  the  courts  of  Ohio  to  secure 
its  benefits,  without  any  conditions  except 
those  which  are  imposed  by  the  requirements 
of  the  Code  as  to  service  of  summons. 
Whether  attention  be  directed  to  the  gener- 
al purposes  of  the  act,  to  the  circumstances 
under  which  it  was  enacted,  or  to  its  ex- 
press provisions,  it  appears  that  tbe  general 
assembly  was  concerned  only  for  citizens  of 
the  state',  and  that  it  has  taken  care  to  avert 
consequences  which  this  Judgment  of  af- 
firmance invites. 

BURKET,  J.,  dissents,  and  concurs  in  the 
foregoing.     SPBAR,  J.,  did  not  sit  in  the 
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Murder— Appbai/— Review— iNSTut'CTioN— 

SbNTBKCE — REVBR8AI. 

1.  Where,  in  a  prosecution  for  murder,  the 
evidence  shows  both  the  killinz  and  motive,  be- 
yond contioversy,  accompanied  with  every  ele- 
ment of  the  crime  of  murder,  a  conviction  will 
not  be  reversed  for  admittance  of  immaterial  ev- 
idence, or  for  permitting  leading  questions  to  be 
asked. 

2.  An  instruction  that  if  decedent's  death 
was  caused  as  alleged  in  the  indictment,  or  some 
of  the  counts  thereof,  the  law  would  pronounce 
it  murder,  is  not  objectionable,  as  authorizing 
a  couviction  on  a  count  which  bad  been  quash- 
ed, where  the  court  also  instructs  that  defcndnut 
is  not  to  be  tried  on  the  count  which  was  quash- 
ed. 

3.  Under  Cr.  Code,  div,  14,  §  1,  requiring 
the  court  to  fix  the  day  for  infliction  of  the  de.ath 
sentence  at  not  less  than  15  nor  more  than  25 
days  from  the  time  sentence  is  pronounced,  pro- 


vided, for  good  cause,  the  court  or  governor  mar 
prolong  the  time,  it  is  reversible  error  to  fix  the 
time  at  more  than  25  days  from  the  day  of  the 
sentence. 

4.  On  reversal  of  a  death  sentence  for  error 
in  fixing  the  date  of  the  execution,  the  case  will 
be  remanded  for  a  proper  judgment,  without 
granting  a  new  trial. 

Error  to  circuit  court,  Tazewell  county;  N. 
W.  Green,  Judge. 

Albert  Wallace  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Geo.  B.  Foster,  W.  A.  Potts,  F.  Velde,  and 
W.  Ij.  Prettyman,  for  plaintiff  in  error.  M. 
T.  Moloney,  Atty.  Gen.,  T.  J.  Scolfleld,  M.  L. 
Newell,  G.  Saltonstall,  and  T.  N.  Green,  for 
tbe  People. 

WILKIN,  J.  At  the  September  term  of  tbe 
circuit  court  of  Tazewell  county,  1895,  plain- 
tiff in  error  was  convicted  of  the  crime  of  mur- 
der, and  the  death  sentence  pronounced 
against  him.  To  reverse  that  judgment  be 
prosecutes  this  writ  of  error.  Three  grotmds 
of  reversal  are  Insisted  upon;  First,  the  trial 
court  admitted  improper  evidence;  second,  it 
gave  an  improper  instruction  to  the  jury;  and, 
third,  it  erred  in  sentencing  the  defendant 
to  be  hung  on  the  2d  day  of  October,  1895, 
being  more  than  25  days  from  the  date  of  sen- 
tence. 

Before  proceeding  to  pass  upon  the  several 
questions  thus  raised,  a  brief  review  of  the 
facts  of  the  case  shown  by  tbe  evidence  will 
materially  aid  us  in  arriving  at  a  correct  con- 
clusion upon  tbe  questions  raised,  and  the 
proper  final  disposition  of  the  case.  Tbe 
charge,  in  the  several  counts  of  tbe  indict- 
ment, is  that  the  accused,  Albert  Wallace, 
killed  and  murdered  one  Belle  Bowlby.  The 
killing  is  not  denied.  The  deceased  was  a 
Bister  of  the  defendant  She  was  the  wife 
of  John  Bowlby.  They  resided  in  Tazewell 
county,  on  what  was  known  as  the  "Wallace 
Farm."  On  the  night  of  the  19th  of  Febru- 
ary, 1805,  between  8  and  9  o'clock,  there  was 
present  in  the  family  dwelling  the  husband 
and  wife,  Lawrence  Lyman,  Jesse  Straw- 
bridge,  the  defendant.  Miss  Annie  Krile,  and 
a  child  of  Mrs.  Bowlby,  the  deceased,  five  or 
six  years  of  age.  Miss  KrUe  was  playing  a 
piano  in  the  room  in  which  all  these  parties 
were,  and  others  singing.  While  this  was  go-  . 
ing  on  the  defendant  left  the  room,  and  al- 
most Immediately  thereafter  a  shot  was  fired 
'through  a  window,  into  the  room,  which 
struck  John  Bowlby  upon  the  face  and  band, 
infiicting  serious  wotmds.  A  second  shot  im- 
mediately followed,  by  which  one  of  the  eyes 
of  Lyman  was  put  out  Thereupon  the  de- 
ceased ran  to  an  open  door,  and,  as  tbe  wit- 
ness Jesse  Strawbridge  says:  "I  saw  her. 
She  was  standing  in  tbe  door,  and  exclaimed. 
'Oh,  my  God!  where  is  my  little  girl?  Albert 
was  about  20  feet  from  the  fence  at  that 
time.  He  shot  ber.  I  don't  know  that  slie 
gave  him  any  provocation.  I  did  not  see  her 
do  anything.  I  was  about  30  yards  from  Al- 
bert Wallace  then.     I  did  not  see  him  do  any- 
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thing  further.  He  shot  her  with  a  Bhotgun. 
1  saw  him  do  It"  So  far  from  this  testimony 
being  In  any  way  contradicted,  it  is  fully  cor- 
roborated by  that  of  John  Bowlby,  Lawrence 
Lyman,  and  Annie  Krile.  That  the  defend- 
ant, Albert  Wallace,  fired  the  several  shots.  Is 
not,  and  cannot,  in  the  light  of  the  undisputed 
testimony  of  these  several  witnesses,  be  de- 
nied, or  even  questioned.  It  is  equally  clear 
and  undisputed  that  Belle  Bowlby  died  from 
the  effects  of  one  of  them  on  the  evening  of 
the  21st  of  the  same  month. 

Without  attempting,  in  this  opinion,  to  re- 
view the  evidence  tending  to  prove  a  motive 
for  the  act,  it  is  not  only  apparent  to  the  im- 
partial mind,  but  established  by  undisputed 
testimony,  neither  objected  to  upon  the  trial, 
nor  In  any  way  objectionable,  that,  In  maldng 
his  murderous  assault  upon  this  family,  and 
deliberately  shooting  his  defenseless  sister, 
the  defendant  was  actuated  by  a  most  wicked 
and  mallcions  spirit  of  malice.  The  conten- 
tion that  the  court  erred  in  the  admission  of 
testimony  Is,  in  our  opinion,  wholly  without 
merit  It  is  based  upon  the  dalm  ttiat  lead- 
ing questions  were  allowed  to  be  put  to  wit- 
nesses for  the  people,  for  the  purpose  of  prov- 
ing a  motive  for  the  crime;  that  witnesses 
for  the  prosecution  were  allowed  to  state  what 
they  saw  upon  arriving  at  the  house  after  the 
shooting,  and  to  describe  the  position  in  which 
the  party  firing  the  shots  stood  from  tracks, 
bow  he  must  have  held  the  gun  in  order  to 
fire  the  shots,  and  the  wounds  upon  the  per- 
son of  John  Bowlby  and  Lawrence  Lyman. 
Much  of  this  testimony  went  to  the  jury  with- 
out objection,  and  we  are  unable  to  see  why  It 
was  not  competent.  In  connection  with  all  the 
other  testimony  In  the  record.  If,  however, 
all  that  counsel  for  the  plaintiff  in  error  says 
as,  or  can  be  said  as,  to  its  materiality  and 
competency  were  admitted.  It  would  be  tri- 
fling with  justice  to  reverse  the  judgment  of 
the  circuit  court  on  that  ground.  As  we  have 
already  said,  both  the  killing  and  the  motive 
for  the  crime  are  established  beyond  all  rea- 
sonable doubt  by  other  evidence,  so  direct  and 
positive,  and  so  clearly  c(Hnpetent  that  no  ob- 
jection whatever  is  made  to  it  The  testimony 
of  the  eyewitness  to  the  act  Jesse  Straw- 
bridge,  proves  the  shooting,  accompanied 
with  every  element  of  the  crime  of  murder. 
Malice  must  be  implied  from  the  act  both  be- 
cause there  Is  no  pretense  that  there  was  any 
considerable  provocation  for  It  an^  because 
"all  the  circumstances  of  the  killing  show  tin 
abandoned  and  malignant  heart"  It  is  also 
to  be  observed  that  by  the  express  provisions 
of  section  155  of  our  Criminal  Code,  the  kill- 
ing being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  to  Justify  or  ex- 
cuse the  homicide,  devolved  upon  the  accused, 
unless  the  proof  on  the  part  of  the  prosecutor 
(of  which  there  Is  no  pretense)  sufficiently 
manifested  that  the  killing  only  amounted  to 
manslaughter,  or  was  Justifiable. 

The  third  Instruction  given  on  behalf  of  the 
people  Is  as  follows:   (?)  "If  the  Jury  believe^ 


from  the  evidence  In  this  case,  beyond  all  rea- 
sonable doubt  that  Belle  Bowlby  received,  on 
the  10th  day  of  February,  1895,  injuries  by 
the  means  and  In  the  manner  set  forth  in  the 
first  second,  or  third  counts  of  the  Indictment 
herein,  and  further  believe,  from  the  evidence, 
beyond  all  reasonable  doubt,  that  said  injuries 
were  infilcted  upon  the  person  of  Belle  Bowl- 
by by  the  defendant,  Albert  Wallace,  as  char- 
ged in  the  indictment  herein,  or  some  of  said 
counts  thereof,  and  further  believe,  from  the 
evidence,  beyond  all  reasonable  doubt  that 
the  death  of  Belle  Bowlby  was  occasioned  by 
reason  of  said  Injuries,  at  the  time  and  in 
the  manner  charged  In  said  Indictment,  or 
some  of  said  counts  thereof,  then,  in  that  state 
of  the  proof,  the  law  would  pronounce  It  mur- 
der." The  objection  urged  to  It  is  that  It 
was  calculated  to  lead  the  Jury  to  understand 
that  the  defendant  might  be  convicted  on  the 
fourth  count  of  the  indictment  If  that  in- 
struction stood  alone,  there  might  be  some 
plansibility  in  this  itosition,  though,  even  then, 
we  should  regard  it  rather  technical  than  sub- 
stantial. Here,  however,  the  learned  Judge, 
who  seems  to  have  been  exceedingly  careful 
to  fully  instruct  the  Jury  both  as  to  the  rights 
of  the  defendant  and  the  people,  expressly  told 
them,  by  the  second,  "that  the  defendant,  Al- 
bert Wallace,  is  to  be  tried  by  the  Jnry  only 
upon  the  first,  second,  and  third  counts  of  the 
indictment  herein,  the  fourth  count  of  said 
indictment  having  been  quashed."  It  cannot 
be  seriously  contended  that  any  Jury,  with 
those  two  instructions  before  them,  would  un- 
derstand that  they  might  base  a  verdict  ot 
guilty  on  the  fourth  count  of  the  Indictment. 
This  disposes  of  the  only  errors  complained 
of  pending  the  verdict  of  the  Jury.  We  will, 
however,  add  that  we  have  twice  examined 
the  record  with  the  care  which  Its  Importance 
demands,— first  on  the  application  for  super- 
sedeas, and  now  on  the  final  hearing,— aufl 
we  entertain  no  doubt  that  the  plaintiff  in  er- 
ror was  fairly  tried  and  properly  convicted. 
In  fact  under  the  evidence,  either  objected 
to  or  now  claimed  to  have  been  incompeteat 
for  any  reason,  no  Jury  could  have  discharged 
its  sworn  duty  by  returning  any  other  than  a 
verdict  of  guilty  of  murder;  and,  unless  It 
could  be  said  that  the  death  penalty  ougbt 
never  to  be  infilcted,  the  Justice  of  that  sen- 
tence In  this  case  cannot  be  questioned. 

We  come  now  to  a  consideration  of  tlie 
point  that  the  court  erred  In  fixing  the  time 
of  the  execution  more  than  25  days  from  that 
of  pronouncing  sentence.  Section  1,  div.  14. 
of  our  Criminal  Code,  after  providing  "the 
manner  of  Inflicting  the  death  penalty,  an- 
thorlzes  the  court  to  fix  the  date  of  execu- 
tion, but  requires  the  time  so  fixed  to  be  not 
less  than  fifteen -nor  more  than  twenty-five 
days  from  the  time  sentence  Is  pronounced; 
provided,  the  day  set  shall  not  occur  before 
the  tenth  day  of  the  t«rm  of  the  supreme 
court  occurring  (In  either  of  the  grand  divi- 
sions) next  after  the  pronouncing  of  the 
Judgment;  and  provided,  that  for  good  cause 
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the  conrt  or  governor  may  prolong  the  time." 
Hurd'B  St  1883,  pp.  538,  639.  It  Is  admitted 
here  that  the  day  of  execution  was  fixed  2 
days  after  the  expiration  of  the  25  days  after 
the  time  sentence  was  pronounced,  nor  is  it 
claimed  that  to  do  so  was  necessary  in  order 
to  comply  with  the  requirement  in  the  pro- 
viso la  regard  to  the  next  session  of  the 
finprome  court  We  do  not  think  the  second 
proviso  can  properly  l>e  construed  as  author- 
izing the  court  to  extend  the  time  fixed  by 
the  statute  within  which  the  execution  shall 
take  place.  That  proviso,  we  think,  clearly 
relates  to  the  power  of  the  court  or  governor 
after  judgment  of  sentence  has  t)een  pro- 
nounced. It  is  true  the  error  in  this  case 
would  seem  to  be  one  in  his  favor,  and  was 
evidently  made  Inadvertently  by  the  court, 
in  a  merciful  disposition  to  prolong  the  pe- 
riod of  bis  life  as  long  as  could  be  legally 
done.  We  cannot,  however,  say,  in  view  of 
the  peremptory  language  of  the  statute,  and 
the  effect  which  a  difTerent  ruling  would 
have  upon  other  cases,  that  the  error  is  one 
which  should  not  be  corrected.  Many  rea- 
sons will  suggest  themselves  for  providing 
that  executions  should  be  within  a  reason- 
able time  after  sentence.  The  legislature 
has  seen  proper  to  expressly  fix  that  period. 
Of  course,  we  appreciate  the  force  of  the 
suggestion  that  this  is  an  error  of  which  the 
defendant  should  not  be  heard  to  complain, 
and  that  it  will  be  time  enough  to  protect  the 
public  against  any  irregularity  of  the  kind 
when  It  complaiOB.  Still,  we  are  not  dis- 
posed, in  a  case  ot  this  kind,  to  say  that  we 
shoulC  treat  it  as  wholly  nonprejudicial  to 
the  plaintiff  In  error,  or  ImmaterlaL  Hold- 
ing it  a  substantial  one,  it  remains  to  be  de- 
termined what  Judgment  of  reversal  shonld 
be  entered.  This  question,  under  the  pre- 
TlooB  decisions  of  this  court.  Is  one  of  easy 
solution.  In  Baxter  t.  People,  3  Gilman, 
868,  the  conviction  was  for  the  crime  of  mur- 
der. The  verdict  was  received  and  Judg- 
ment of  sentence  pronounced  on  Sunday.  It 
was  held  that  the  verdict  might  be  received 
on  that  day,  but  that  the  Judgment  was  void, 
and  It  was  said:  "The  Judgment  of  the  cir- 
cuit court  is  declared  to  be  aI>soluteIy  null 
and  void,  and  the  cause  Is  remanded,  with 
a  procedendo  to  that  conrt  to  enter  the  Judg- 
ment of  the  law  upon  the  verdict  of  the 
Jury."  In  White  v.  People,  81  la  388,  sen- 
tence and  Judgment  were  pronounced  on  the 
22d  day  of  January,  1876.  The  day  set  for 
the  execution  was  the  12th  day  of  February, 
•1875.  This  was  before  the  tenth  day  of  the 
next  term  of  the  supreme  court,  and  was  ex- 
pressly forbidden  by  the  statute.  It  was  er- 
roneous, because  it  deprived,  or  at  least  re- 
stricted, the  right  of  the  accused  to  remove 
his  case  to  the  supreme  court  The  court, 
by  Mr.  Justice  Dickey,  said:  "If  this  were 
the  only  error  In  this  record,  the  case  might 
be  remanded  for  a  proper  Judgment  upon  the 
verdict"     In   the   later  case  of  Harris  T. 


People,  130  in.  457,  22  N.  E.  826,  In  which 
we  held  that,  in  cases  of  felony.  It  was  re- 
versible error  to  sentence  the  defendant  in 
his  absence,  In  disposing  of  the  question  now 
before  us,  after  full  consideration,  we  said, 
"The  only  error  in  the  record,  of  which  the 
defendant  can  complain,  consisting,  as  It 
does,  of  the  imposition  of  sentence  upon  him 
in  his  absence,  it  will  only  be  necessary,  in 
order  to  purge  the  record  of  that  error,  to  re- 
verse and  set  aside  the  proceedings  back  to 
the  point  where  the  error  was  committed, 
without  disturbing  any  of  the  anterior  pro> 
ceedings;"  and  the  practice  adopted  in  Mar- 
tin V.  Bamhardt  89  IIL  9,  was  cited  aa  In 
point  In  the  latter  case.  It  being  found 
tJiat  there  was  no  reversible  error  in  the  reo> 
ord,  prior  to  verdict  which  was  sufficient  to 
sustain  a  Judgment,  but  that  no  sufficient 
Jvdgment  had  been  entered.  It  was  held  that 
it  was  only  necessary,  to  correct  the  error, 
that  the  case  should  be  remanded  to  the  trial 
court  with  leave  to  the  plaintiff  to  move  for 
a  proper  Judgment  on  the  verdict  This 
practice  Is  In  harmony  with  that  adopted  in 
the  decisions  of  other  courts  In  like  cases, 
and  commends  itself  to  our  sense  of  reason 
and  justice.  The  defendant  having  been  ac- 
corded a  foil,  fair,  and  Impartial  trial,  npon 
which  no  error  of  law  intervened,  and  a  le- 
gal verdict  returned  against  him,  why  should 
he  be  entitled  to  another  trial  merely  because 
of  this  error,  occurring  afterwards?  No  error 
will  remain  In  the  record  after  the  circuit 
court  shall  Iiave  entered  a  proper  Judgment. 
For  the  single  error  indicated,  the  Judgment 
below  will  be  reversed,  and  the  case  will  be 
remanded  to  the  circuit  conrt  of  Tazewell 
county,  with  leave  to  the  prosecuting  attor- 
ney of  that  county,  on  behalf  of  the  people^ 
to  move  the  conrt  for  the  entry  of  a  proper 
Judgment  of  sentence  upon  the  verdict,  and 
with  directionr  to  the  conrt  to  allow  such 
motion,  and  resentence  the  d^endant 

(u»  ni.  HO 

WALKER  et  at  v.  TINE  et  oL 

(Supreme  Court  of  Illinois.     Jan.  17,  1896.) 

Apfbai, — Harmlesb  Error — Partition— 
Attobmet  Fees. 

1.  Appellant  cannot  complain  of  errors  not 
affecting  ois  rights. 

2.  In  partition  the  court  may  allow  a  8olie> 
Iter's  fee.  In  behalf  of  complainant's  solicitor,  to 
be  apportioned  against  the  parties  in  interest, 
where  the  rights  and  interests  of  all  are  proper 
ly  set  out  In  the  bill,  unless  defendants,  or  one 
of  them,  interpose  a  good  and  substantial  i«- 
fense. 

Appeal  from  circuit  court,  Cass  county; 
George  W.  Herdman,  Judge. 

Bill  for  partition  by  Edmund  Tink  and  oth- 
ers against  Columbus  T.  Walker  and  others. 
From  a  Judgment  for  partition,  defendants 
appeaL    Affirmed. 

J.  N.  Gridley,  for  appellanta.  B.  W.  Mills, 
for  appellees. 
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PHILLIPS,  J.  The  first,  second,  and  third 
assignments  of  error  on  this  record  are:  (1) 
The  court  erred  In  finding  that  Columbus  T. 
Walker  was  not  entitled  to  dower  and  home- 
stead Interests  In  the  lands  In  controversy; 

(2)  the  court  erred  In  finding  0.  T.  Walker 
was  chargeable  with  the  rents  and  profits 
during  the  time  he  occupied  said  premises; 

(3)  the  court  erred  in  dismissing  the  cross  bill 
of  the  appellants  for  want  of  equity.  This 
case  was  before  this  court  at  a  former  term, 
to  which  reference  Is  made  for  the  state- 
ment of  facts.  The  opinion  is  reported  as 
Tlnk  y.  Walker,  148  IlL  234,  36  N.  E.  765. 
The  decree  which  had  been  entered  waa  re- 
versed, and  the  cause  remanded,  whereupon 
an  amendment  to  the  cross  bill  was  made, 
and  additional  evidence  heard,  and  the  de- 
cree in  this  cause  entered.  This  decree  Is 
in  line  with  the  above  opinion.  Under  the 
amendment  and  additional  evidence,  there 
Is  no  substantial  change  in  this  controversy 
arising  on  the  first,  second,  and  third  as- 

'  signments  of  error  from  the  questions  passed 
on  when  the  case  was  formerly  before  this 
coort  We  see  no  reason  to  change  what 
we  have  said  on  those  questions,  and  the 
above  asoignments  of  errw  are  not  well 
taken. 

The  fourth  assignment  of  error  is  that  Pete- 
fish,  Sidles,  and  Mertz  were  entitled  to  an 
Interest  in  said  lands,  and  ordering  their 
claim  to  be  paid  out  of  the  Interest  of  How- 
ard and  Emma  Tink  in  the  lands.  Petefish, 
Skiles,  and  Mertz  held  a  note  made  by  Ed- 
mund Tink  and  Ella  Grace  Tink,  the  mother 
and  father  of  the  minor  appellees.  By  the 
decree  it  was  ordered  paid  from  the  dower 
interest  of  Edmnnd  Tink,  and,  if  that  was 
insutticient,  then  from  the  interest  of  the 
minor  appellees  inherited  from  their  mother, 
Enia  Grace  Tink.  Appellees  are  the  only  per- 
sons who  can  complain  of  this  decree  in  that 
respect,  and  no  cross  errors  are  assigned. 
The  rights  of  appellants  are  in  no  way  af- 
fected, and  hence  they  cannot  assign  error 
In  that  behalf.  Greenman  v.  Harvey,  63  111. 
886;  Wlllemln  v.  Dunn,  93  111.  511;  Transpor- 
tation Co.  V.  Cady,  96  111.  430;  Ransom  v. 
Henderson,  114  111.  528,  4  N.  E.  141;  Farnan 
T.  Borders,  119  111.  228,  10  N.  E.  550. 

The  fifth  assignment  of  error  is,  "The  court 
erred  in  allowing  a  solicitor's  fee  of  $500  in 
behalf  of  solicitor  of  complainants  In  orig- 
inal bill,  and  in  directing  that  It  be  paid  out 
of  the  gross  proceeds  of  sale  of  the  premises, 
as  part  of  the  costs."  The  statute  provides 
for  the  allowance  of  a  solicitor's  fee,  to  be 
fixed  and  apportioned  against  the  parties  in 
interest  when  the  rights  and  interests  of  all 
are  properly  set  forth  In  the  petition  or  bill, 
unless  the  defendants,  or  one  of  them,  shall. 
Interpose  a  good  and  substantial  defense.  In 
this  case  the  rights  and  Interests  of  the  par- 
ties are  correctly  set  forth  in  the  bill,  and 
no  interposed  defense  can  be  sustained.  We 
must  aflStrm  this  decree. 


(ISS  IlL  244) 


FRX  V.  MORRISON. 


(Supreme  Court  of  Illinois.    Jan.  17,  1896.) 

WllXS  —  PBOB ATE  —  ReBCLTINO  TrCST  —  HOSBAHD 

AND  Wife — Election. 

1.  The  affidavit  of  the  witnesses  to  a  will, 
consisting  of  a  wiil  and  codicil  written  on  the 
same  sheet  of  paper,  stating  that  testatrix  ex- 
ecuted the  will  and  codicil  in  their  presence,  and 
that  she  was  of  sound  mind,  etc.,  when  she 
signed  the  said  "wiil,"  sufficiently  states  that 
the  testatrix  was  of  sound  mind,  etc.,  when  she 
signed  the  codicil,  as  well  as  the  original  will. 

2.  Where  land  paid  for  by  the  husband  who 
was  financially  embarrassed,  is  conveyed  to  the 
wife  with  the  consent  of  the  husband,  and  oc- 
cupied as  their  homestead,  that  the  husband 
made  valuable  improvements,  and  paid  the  taxes 
thereon  himself,  and  kept  the  premises  insured, 
and  treated  it  as  his  in  fee  during  the  wife's 
life,  is  insufficient  to  overcome  the  presumption 
that  the  land  was  conveyed  to  the  wife  as  an  ad- 
vancement, and  create  a  resulting  trust  therein 
in  favor  of  the  husband. 

3.  Where  land  belonging  to  the  wife,  and 
occupied  as  a  homestead,  is  devised  to  the  hus- 
band, subject  to  the  payment  of  an  annuity,  and 
the  will  is  probated,  the  husband,  by  keeping 
possession  of  the  land  for  6  years  after  testa- 
trix's death,  without  renouncing  under  the  will, 
will  be  deemed  to  have  taken  under  it  and  can- 
not then  prevent  the  enforcement'  of  the  an- 
nuity. 

Appeal  from  circuit  court,  Greene  county; 
George  W.  Herdman,  Judge.  ' 

Action  by  Prucia  Morrison  against  Wil- 
liam M.  Fry.  There  was  a  decree  for  com- 
plainant, and  defendant  appeals.     Affirmed. 

On  the  15th  day  of  May,  1884,  appellant's 
wife,  Julia  W.  Pry,  made  her  last  will  and 
testament,  in  which  she  gave,  devised,  and 
bequeathed  unto  her  husband  all  estate, 
both  real  and  personal,  of  every  description. 
Afterwards,  June  22.  1887,  Mrs.  Fry,  It  la 
claimed  by  the  appellee,  executed  a  codicil 
to  her  will,  in  which  she  gave,  devised,  and 
bequeathed  unto  the  appellee  the  sum  of  $150 
per  year,  as  long  as  her  legatee  shoiild  live, 
to  be  paid  to  her  annually  out  of  the  tes- 
tatrix's estate.  On  December  31,  1887,  the 
wife  of  appellant  died,  and  on  the  16th  day 
of  February,  A.  D.  1888,  her  will  and  codicil 
thereto  were  produced  In  the  county  court 
of  Greene  county.  111.  Affidavit  of  the  death 
of  testatrix,  and  the  affidavit  of  the  witness- 
es who  attested  the  execution  of  the  will 
and  the  codicil  thereto  were  filed^  which  was 
all  the  proof  filed  and  submitted  In  the  coun- 
ty court  The  affidavit  of  the  witnesses  dis- 
closes that  "witnesses  were  present  and  saw 
the  said  Julia  W.  Fry  sign  said  will  and  cod- 
icil in  their  presence";  also,  that  "they  be- 
lieved the  said  testatrix  was  of  sound  mind 
and  memory,  of  lawful  age,  and  under  no 
restraint  when  she  signed  said  will."  Tbe 
county  Judge  accepted  said  will,  proof  of 
death,  and  proof  of  said  will,  and  directed 
the  evidence  to  be  filed  and  entered  of  rec- 
ord, and  the  will  to  be  filed.  He  indorsed 
tbe  will  as  follows:  "Last  Will  of  Julia  W. 
Fry.  Will  admitted  to  probate  this  IStli 
day  of  February,  A.  D.  1888."    Tb»  Judg- 
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ment  of  the  cotinty  court  recites  that  dne 
proof  was  made,  to  the  satisfaction  of  the 
court,  of  the  death  of  Julia  W.  Fry,  and 
that  the  Trltnesses  to  the  last  will  and  testa- 
ment of  Julia  W.  Fty,  deceased,  testified 
that,  at  the  time  of  the  execution  of  said 
Instrument,  they  believed  said  testatrix,  to 
be  of  sound  mind  and  memory;  and  the 
court  then  ordered  said  testimony  to  be  en- 
tered in  full,  and  adjudged  that  said  instru- 
ment be  declared  to  be  duly  and  sufficient- 
ly proven  and  authenticated  as  the  last  will 
and  testament  of  Julia  W.  Fry,  deceased, 
and  ordered  "that  said  will  be  entered  of 
reoJrd."  Appellee  filed  her  bill  In  chancery 
in  the  circuit  court  of  Ortene  county,  IlL, 
January  18,  1891,  in  which  she  stated  that 
Julia  W.  Fry  left  her  last  will  and  testa- 
ment and  codicil  thereto,  and  that  the  will 
was  duly  probated  in  the  county  court  on 
the  leth  day  of  February,  A.  D.  1888,  and 
that  Julia  W.  Fry  was  the  owner,  at  the 
time  of  her  death,  of  only  a  small  amount 
of  personal  estate,  and  was  the  owner,  in 
fee  simple,  of  the  premises  in  controversy, 
and  asked  the  court  to  compel  the  appellbnt 
to  pay  her  the  f  150  per  annum  directed  by 
the  codicil  to  be  paid,  and  for  a  decree  that 
the  same  be  declared  to  be  a  lien  upon  the 
real  estate  in  controversy,  etc.  The  appel- 
l^it  answered  the  bill,  in  which  he  denied 
that  said  Julia  W.  Fry  "left  the  codicil  in 
said  biU  set  ottt  to  be  her  said  will."  The 
circuit  court,  on  September  19,  1894,  heard 
the  cause,  and,  upon  consideration  thereof, 
found  that  the  allegations  of  the  bill  were 
true;  that  Julia  W.  Fry  departed  this  life, 
testate,  on  December  31,  188T,  leaving  a  last 
will  and  testament  and  codicil  thereto;  that 
said  last  will  and  testament  and  said  codi- 
cil thereto  were  duly  probated  in  the  coun- 
ty court  of  Greene  county,  IlL,  on  Feb- 
ruary 16,  1888;  that  at  the  time  of  making 
said  codicil,  and  at  the  time  of  her  death, 
Julia  W.  Fry  had  no  personal  estate,  but  at 
said  time  was  seised  in  fee  simple,  and  died 
so  seised  in  fee,  of  the  premises  in  contro- 
versy; that  said  tract  has  been  occupied, 
since  the  death  of  Julia'  W.  Fry,  by  her  hus- 
band, and  that  the  rental  value  amounts  to 
$550  per  year;  that  no  part  of  the  annuity 
of  $150  mentioned  in  said  codicil  had  been 
paid;  that  after  the  payment  of  the  annual 
taxes,  insurance,  and  reasonable  repairs  on 
said  real  estate,  the  net  rental  value  annual- 
ly of  said  real  estate,  ever  since  the  death 
of  said  Julia  W.  Fry,  has  been  more  than 
enough  to  pay  said  annuity;  that,  up  to  De- 
cember 31,  1893,  the  amount  of  the  annuity 
due,  and  unpaid  to  complainant,  under  said 
codicil,  is  the  sum  of  $900,  and  said  amount 
is  a  charge  upon  said  real  estate,  and  upon 
the  rents,  Issues,  and  profits  thereof.  The 
court  adjudged  that  the  defendant,  William 
M.  Fry,  pay  to  the  complainant  the  said 
sum  of  $900  within  40  days  from  the  date 
of  the  decree,  and,  in  default  thereof,  order- 
ed that  an  execution  issue  against  said  real 


estate  for  the  collection  of  said  amounts; 
that  the  defendant,  on  the  Slst  day  Of  De- 
cember, 1894,  and  on  the  Slst  day  of  De- 
cember  In  each  and  every  year  thereafter, 
during  the  lifetime  of  the  complainant,  pay 
the  sum  of  $150  to  the  complainant,  and,  In 
default  thereof,  an  execution  was  ordered  to 
be  issued  against  said  real  estate;  and  that, 
in  case  of  sale  of  real  estate,  or  any  part 
thereof,  under  such  execution,  the  sale  be 
made  subject  to  the  lien  of  the  annuities 
subsequently  becoming  due  from  year  to 
year.  The  defendant  was  also  ordered  to 
pay  the  costs  of  the  suit.  To  which  rulings, 
findings,  and  decree  of  said  court  the  defend- 
ant then  and  there  excepted,  and  prayed  an 
appeal  to  the  supreme  court  of  Illinois. 

James  R.  Ward,  for  appellant.  Levi  Da- 
vis, Jr.,  for  appellee. 

PHILLIPS,  J.  (after  'stating  the  facts). 
Appellant's  first  contention  is  that  the  codicil 
upon  which  appellee  based  her  claim  to  an 
annuity  was  not  duly  proved  and  admitted 
to  probate.  By  section  2,  c.  148,  Rev.  St 
1893,  all  wills,  testaments, '  and  codicils  by 
which  lands,  annuities,  etc.,  are  devised, 
shall  be  reduced  to  writing,  signed,  etc.,  in 
the  presence  of  two  or  more  witnesses,  at- 
testing the  same  in  the  presence  of  the  tes- 
tator, two  of  whom,  declaring  on  oath,  be- 
fore the  proper  court,  etc.,  "shall  be  sufficient 
proof  of  the  execution  of  said  will,  testa- 
ment, or  codicil  to  admit  the  same  to  record." 
We  have  held:  "To  entitle  a  will  to  pro- 
bate, four  things  must  concur:  It  must  be 
In  writing,  and  signed  by  the  testator  or  tes- 
tatrix, or  in  his  or  her  presence,  by  some 
one,  by  his  or  her  direction.  It  must  be  at- 
tested, by  two  or  more  credible  witnesses. 
Two  witnesses  must  prove  that  they  saw  the 
testator  or  testatrix  sign  the  will  in  their 
presence,  or  that  he  or  she  acknowledged 
the  same  to  be  his  or  her  act  and  deed. 
They  must  swear  that  they  b'elieved  (or  De- 
lieve)  the  testator  or  testatrix  to  be  of  sound 
mind  and  memory  at  the  time  of  signing  and 
acknowledging  the  same.  Dickie  v.  Carter, 
42  111.  376;  Crowley  v.  Crowley,  80  111.  469; 
Canatsey  v.  Canatsey,  130  111.  307,  22  N.  B. 
595.  The  generic  term  "will"  Includes  cod- 
icils, and  legal  provisions  relating  to  wills 
must  be  understood  as  embracing  codicils. 
A  codicil  duly  attested  is  a  will.  The  au- 
thorities are  uniform  in  holding,  when  the 
codicil  is  written  on  the  same  paper,  or  <m 
separate  paper,  and  the  codicil  clearly  and 
unmistakably  refers  to  the  will,  so  as  to  pre- 
clude ail  doubt  of  its  identity,  the  proof  of 
the  codicil  establishes  the  will  without  fur- 
ther proof.  Such  is  the  rule  in  this  state. 
Duncan  v.  Duncan.  23  111.  364,  and  authori- 
ties cited.  In  this  case  it  was  said:  "When 
the  codicil  Is  written  on  the  same  paper,  or 
clearly  referred  to  and  identifies  the  will,  no 
reason  is  perceived  why  the  proof  of  the 
codicil  should  not  establish  the  will.    When 
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that  has  been  done,  the  requirement  of  the 
statute  and  Its  object  bas  been  fully  accom- 
plished. All  frond  l»  prevented  as  effectu- 
ally as  if  the  will  itself  was  proved  by  sub- 
scribing -witnesses.  This  c-odicU  refers  to 
and  makes  the  will  a  part  of  itself.  The 
preceding  will  being  on  the  same  piece  of 
paper,  the  proof  of  the  due  execution  of  tb« 
codicil  necessarily  gives  effect  to  the  whole 
paper,  consisting  of  the  two  parts,  constitut- 
ing together  one  will."  In  the  case  now  be- 
fore the  court,  the  codicil  and  will,  being  on 
the  same  piece  of  paper,  were  each  attested 
by  the  same  witnesses.  The  papers  attest- 
ed by  these  witnesses  together  constituted 
one  wilL  The  witnesses  appeared  before 
the  probate  court,  and  their  testimony  shows 
they  were  present,  and  saw  the  testatrix 
sign  the  will  and  codicil  in  their  presence, 
and  they  believe  the  testatrix  was  of  sound 
mind  and  memory,  of  lawful  age,  and  under 
no  restraint  when  she  signed  said  will.  The 
last  clause  of  this  affidavit,  in  referring  to 
the  condition  of  mind  of  the  testatrix,  can 
by  no  reasonable  interpretation  be  held  to 
exclude  the  codicil,  as  being  a  part  of  the 
will.  They  saw  the  testatrix  sign  both 
parts,  which  they  attested,  and  when  the 
will— the  entire  instrument— was  made  t>he 
was  of  sound  mind  and  memory,  of  lawful 
age,  and  under  no  restraint,  as  they  believed. 
This  testimony  fulfllied  all  the  requirements 
of  the  statute  as  we  have  held  it,  and  was 
sufficient  to  authorize  the  entire  lustmment 
to  be  admitted  to  probate. 

It  is  next  contended  the  testatrix,  at  the 
time  of  her  death,  was  not  seised  in  fee  sim- 
ple of  the  real  estate  on  which  the  annuity 
is  sought  to  be  declared  a  lien.  The  evi- 
dence shows  that  on  August  29,  1878,  appel- 
lant was  the  owner  of  certain  property, 
which  he  and  his  wife  conveyed  to  Thomas 
H.  Boyd,  in  exchange  for  the  premises  in 
controversy.  Thomas  H.  Boyd  and  wife,  on 
the  same  day,  conveyed  the  premises  in  con- 
troversy to  Julia  W.  Fry,  wife  of  the  appel- 
lant Appellant  was  at  that  dme  financial- 
ly embarrassed,  and  was  anticipating  a 
financial  crisis.  Appellant  and  his  wife  took 
possession  of  the  premises  in  controversy 
the  following  March,  and  occupied  the  same, 
from  that  time  down  to  the  time  of  her 
dttth,  as  their  homestead,  with  the  excep- 
tion of  a  temporairy  removal,  for  a  period  of 
about  two  years,  to  the  home  of  appellant's 
father.  Appellant,  with  his  own  funds, 
erected  bams,  remodeled  and  repiUred  the 
dwelling  house,  constructed  fences,  out- 
houses, cisterns,  and  walks,  and  made  other 
like  Improvements  upon  the  premises  in  con- 
troversy, and  expended  the  sum  of  $5,127  in 
that  behalf,  in  the  lifetime  of  his  wife.  The 
premises  in  controversy  were  assessed,  after 
August  29,  1878,  In  the  name  of  appellant, 
who,  from  his  own  funds,  paid  all  taxes  and 
assessments  upon  the  same,  including  the 
taxes  assessed  in  1878,  which,  to  the  time  of 
the  taking  of  testimony  in  this  case,  aggre- 


gated $1,489.77.  He  aim  expended  his  funds 
in  keeping  the  premises  insured.  During  all 
of  same  period  the  rental  value  of  the  prem- 
ises ranged  from  $4  to  (5  an  acre  per  an- 
num, and  the  entire  premises  were  control- 
led and  treated  by  the  appellant  as  his  own, 
in  fee,  during  the  lifetime  of  his  wife,  not- 
withstanding they  were  conveyed  to  her. 
After  the  death  of  his  wife,  appellant  con- 
tinued to  occupy  the  premises.  It  does  not 
appear  the  deed  was  made  to  the  wiftt  by 
reason  of  any  fraud  or  mistake,  or  was  in 
her  name  without  the  knowledge  or  consent 
of  the  husband.  Neither  aie  facts  shown, 
by  the  evidence  In  this  record,  which  will 
overcome  the  general  presumption  that, 
where  lands  are  purchased  and  paid  for  by 
the  husband,  and  the  title  taken  to  his  wife, 
it  will  be  intended  as  an  advancement.  The 
facts  here  relied  on  are  very  similar  to  those 
in  MaxweU  v.  Maxwell,  109  lU.  B88.  There 
It  was  said:  "The  facts  relied  upon  by  com- 
plainant to  overcome  the  presumptl(Hi  are 
that  he  entered  into  the  possession  of  the 
land,  improved  it,  paid  the  taxes,  and  occu- 
pied it,  with  his  wife,  as  a  homestead,  as 
her  own  property.  There  la  nothing,  how- 
ever. In  these  facts,  consistent  with  the  the- 
ory that  the  land  was  conveyed  to  the  wife 
as  an  advancement  to  her.  The  possession 
and  Improvements  of  the  complainant,  as 
well  as  the  payment  of  taxes,  may,  with  the 
same  propriety,  be  presumed  to  have  been 
under  bis  life  estate  in  the  lands,  as  under 
a  claim  of  title  in  fee."  On  the  question  un- 
der discussion  that  case  is  conclusive  of  this. 

Api)ellant  next  urges,  if  the  testatrix  was 
seised  in  fee  simple  of  the  premises  in  con- 
troversy at  the  time  of  her  death,  then,  un- 
der the  facts  of  this  case,  appellant  had  an 
estate  of  homestead,  which  could  not  be  af- 
fected or  divested  by  the  codicil.  By  the 
terms  of  the  will  the  property  and  estate  of 
the  testatrix  was  devised  to  the  appellant, 
subject  to  this  annuity.  At  no  time  has  he 
renounced  under  the  wilL  It  is  a  well-set- 
tled rule  in  equity  that  a  person,  by  taking 
any  beneficial  interest  under  a  will,  is  there- 
by held  to  confirm  and  ratify  every  other 
part  of  the  will;  or,  in  other  words,  he  shall 
not  take  any  beneficial  interest  under  a  will, 
and  at  the  same  time  set  up  any  right  or 
claim  of  his  own,  even  if  otherwise  legal  and 
well  founded,  which  shall  defeat  or  in  any 
way  prevent  the  full  effect  and  operation  of 
any  part  of  the  will.  Oorham  v.  Dodge,  122 
111.  528,  14  N.  B.  44;  Woolley  v.  Schrader, 
116  la  29,  4  N.  B.  658;  WUbanks  T.  WU- 
banks,  18  111.  17:  Brown  v.  Pitney,  88  lU. 
468;  8tunz  v.  Stunz,  131  IlL  210,  23  N.  £2. 
410;  Oowdrey  v.  Hitchcock,  103  UL  2C2.  Ap- 
pellant insists  the  two  last  cases  are  in  con- 
flict with  the  statute,  and  opposed  to  the 
legislative  enactments  in  force  in  this  state. 
A  careful  examination  of  the  reasoning  on 
the  part  of  appellant's  counsel  does  not  tend 
to  cause  us  to  qualify  those  cases. 

It  is  then  insisted  by  appellant's  counsel 
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that,  by  virtue  of  section  10,  c.  59,  Rev.  St., 
the  codicil  Is  void.  We  do  not  accept  the  ap- 
plicability of  the  reasoning  to  the  will  In 
QBestlon,  and  will  not  extend  this  opinion  by 
a  discussion  of  that  section  of  the  statute. 
There  Is  here  no  Question  of  the  claims  of 
creditors  against  the  testatrix. 

It  Is  finally  urged  the  decree  Is  Inequita- 
ble. We  have  examined  the  questions  In 
this  record,  and  every  principle  of  law  sus- 
tained* the  decree,  and  no  other  finding  or 
construction  could  have  been  had  without 
doing  violation  to  established  rules.  The 
rights  of  the  parties  are  fixed  by  law,  and 
It  Is  a  maxim  that  "equity  follows  the  law." 
We  find  no  error  In  the  decree,  and  It  Is  af- 
firmed. 


(1£»  lU.  MI> 

BOARD  OP  SUP'RS  OP  SHELBY  OOUN- 
XT  V.  PEOPLB  ex  leL  COMMIS- 
SIONERS OP  HIGHWAYS. 
(Supreme  Court  of  Illinoii.     Jan.  17,  1896.) 

OOOBTS  —  APPBLXiATB    JUBISniOTIOS  —  llAVDAWn 
PBOCBBDIHOa. 

A  judgment  directing;  the  laauance  of  a 
writ  of  mandamus  to  compel  a  board  of  Buper- 
visors  to  pay  to  the  commissioners  of  highways 
moncar  for  construction  of  a  bridge  is  not  ap- 
pealable to  the  supreme '  court,  as  involving  a 
franchise,  or  a  matter  in  which  the  state  is  in- 
terested as  a  party  or  otherwise,  or  relating  to 
levenne. 

Appeal  from  circuit  court,  Shelby  county; 
Jacob  Fouke,  Judge. 

Petition,  on  the  relation  of  the  commission- 
ers of  highways,  against  tlie  board  of  super- 
visors of  Shelby  county.  There  was  a  judg- 
ment for  relator,  and  defendant  appeals. 
Dismissed. 


Anthony  Thornton,  (or  appellant 
Bay,  for  appdlee. 


J.  li. 


PER  OUBIAM.  This  Is  a  petition  for  man- 
damus, filed  by  the  people,  on  the  relation  of 
the  commissioners  of  highways  of  the  town 
of  Shelbyville,  in  the  county  of  Shelby,  to 
compel  the  board  of  supervlaors  of  that  coun- 
ty to  pay  $1,400,  which  was  appropriated  by 
the  board  at  Its  S^tembw  session  in  1883  to 
aid  in  the  construction  of  a  bridge.  To  the 
petition,  as  finally  amended,  pleas  were  filed, 
and  the  cause  was  tried  by  agreemoit  before 
the  circuit  Judge,  without  a  Jury.  The  cir- 
cuit court  found  the  issues  for  the  petitioner, 
and  ordered  that  a  peremptory  writ  of  manda- 
mus issue  to  the  board,  requiring  them  to 
pay  to  the  relators  the  sum  of  f  1,400^  and 
that  the  defendant,  the  board,  pay  the  costs. 
From  the  Judgment  thus  rendered  by  the  cir- 
cuit court,  an  appeal  has  been  taken  directly 
to  this  court 

It  is  clear  that  we  have  no  jurisdiction  to 
entertain  this  appeal.  The  case  is  not  one 
which  Involves  a  franchise  or  freehold  or  the 
validity  of  a  statute  or  construction  of  the 
constitution,  nor  is  it  a  case  relating  to  reve- 
nue, or  in  which  the  state  is  inteieated  as  a 


party  or  otherwise.  Under  our  statute,  a 
mandamus  proceeding  is  an  action  at  law, 
and  governed  by  the  same  rules  of  pleading 
as  are  applicable  to  other  actions  at  law. 
2  Starr  &  C.  Ann.  St  pp.  1587,  1588;  Rev.  St 
c.  87,  I  4;  Dement  v.  Rokker,  126  lU.  174, 
19  N.  E.  S3.  The  Judgment  is  one  which 
directs  the  payment  of  a  specific  sum  of 
money.  The  appeal  should  therefore  have 
been  taken  to  the  appellate  court  and  not  to 
this  court  Leave  Is  granted  to  Withdraw 
the  record,  for  the  purpose  of  filing  the  same 
In  the  appellate  court  It  Is  therefore  or- 
dered that  the  appeal  herein  be  dismissed^ 
Appeal  dismissed. 


(169  in.  27») 
LEHMAN  et  aL  V.  BOTHBABTH. 
(Supreme  Court  of  Illinois.     Jan.  17,  1896.) 

BbSDL,TINO     TbUST  —  VoLUltTABT     TkOSTBB  —  AO- 

cocKTiMo  —  Neglect  —  Compbksation  — 
CoNrLicTiMO  EriDBHCB— Review. 

1.  Where  it  does  not  clearly  appear  that 
property  held  by  a  volnntaiy  trustee  was  paid 
for  out  of  the  tract  funds,  and  complete  justice 
can  be  better  had  by  requiring  them  to  account 
tiian  establishing  a  resulting  trust  on  the  land, 
a  resulting  trust  will  not  be  decreed. 

2.  In  an  action  for  an  accounting  against  a 
voluntary  trustee,  it  is  proper  to  require  him  to 
show  what  disposition  he  made  of  the  assets. 

3.  A  voluntary  trustee  Is  not  liable  to  the 
trust  estate  for  commissions  received  from  the 
estate,  after  assumption  of  the  trust  for  serv- 
ices rendered  prior  thereto  under  contract 

4.  Where  property  bought  by  a  trustee  was 
partly  paid  for  out  of  the  trust  funds,  and  part- 
ly out  of  his  own,  the  trust  fund  thus  applied 
was  a  loan,  and  the  trustee  will  be  required  to 
return  the  same,  with  compound  Interest 

5.  A  tmstee  who  neglects  and  willfully  mis- 
manages a  trust  estate  cannot  recover  oompea- 
sation  for  his  services. 

6.  Where  the  husband  of  a  guardian  of 
minor  children  became  a  voluntary  trustee  of 
the  estate,  and  with  her  occupied  the  homestead 
of  the  trust  estate,  he  was  properly  charged 
with  half  of  all  expenses  of  keeping  up  the  home- 
stead and  honsehold,  after  deducting  reasonable 
board  for  the  wards. 

7.  A  finding  on  conflicting  evidence  cannot 
on  appeal,  be  disturbed. 

Appeal  from  circuit  court  Cook  county; 
Murray  F.  Tuley,  Judge. 

BiU  by  Alfred  A.  Oscar  and  others  against 
Paul  Rothbarth  and  Marie  Lehman,  his  ui- 
Torced  wife,  for  an  accounting  as  trustfte 
and  guardian.  From  the  decree,  plaintiffs 
and  defendant  Marie  Lehman  appeal,  and 
defendant  Rothbarth  flies  cross  errors.  Af- 
firmed. 

By  the  original  bill,  complainants,  the  mi- 
nors, sought  to  establish  and  enforce  a  result- 
ing trust  in  certain  real  estate,  the  legal  title 
of  which  is  in  defendant  Rothbarth,  on  the 
alleged  groimd  that  it  was  purchased  with 
trust  funds,  and  to  compel  hfm  to  account 
directly  to  them  for  the  management  of  the 
trust  estate  under  his  voluntary  trusteeship. 
Defendant  Marie  Lehman  admitted  the  al- 
legatlona  of  the  bill,  and,  on  the  same  facta, 
filed  a  cross  bill  for  an  accounting  as  to  her- 
self.   Defendant  Rothbarth  answered  both. 
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and  filed  a  cross  bill  asking  for  the  confirma- 
tion ot  the  reports  of  defendant  Marie  Leh- 
man as  guardian,  and  that  his  title  to  the 
real  property  be  confirmed.  The  court  at 
the  hearing  decided,  in  the  main,  adversely 
to  the  complainants  and  Marie  Lehman,  and 
this  decree  waa,  on  their  appeal,  reversed. 

Pence  &  Carpenter,  for  appellants.  Green, 
Bobbins  &  Honors,  for  appellee. 

WILKIN,  J.  This  cause  was  before  us  at 
a  former  term.  With  the  opinion  then  filed 
(111  111.  185)  will  be  found  a  statement  of 
the  facts  at  that  time.  Upon  the  remand- 
ment  to  the  circuit  court  of  Coolc  county  for 
further  proceedings  in  conformity  with  the 
views  then  expressed,  a  decree  was  then 
entered  referring  the  cause  to  a  maater 
to  take  evidence  and  state  an  account.  Be- 
fore any  action  was  taken  by  him  a  rehear- 
ing was  had  before  the  court,  and  a  second 
decree  rendered,  dated  August  3, 1889,  which 
defined  the  legal  rights  of  the  parties,  and 
directed  the  master  to  state  the  account  In 
conformity  therewith,  according  to  the  facts 
as  he  should  find  them  from  the  evidence. 
On  the  coming  In  of  the  report,  stating  sep- 
arately the  account  of  Rothbarth  with  the 
children  and  bis  former  wife,  Mrs.  Lehman, 
exceptions  were  filed  on  behalf  of  all  the 
parties.  On  argument  of  these  before  the 
court,  some  were  overruled,  and  others  al- 
lowed in  part;  the  final  conclusion  reached 
being  a  decree  In  favor  of  complainants  in 
the  original  bill  (the  children)  against  Rotn- 
barth  for  $75,409.43,  and  in  his  favor  against 
Mrs.  L^man  for  $7,(X>4.SS.  The  master  was 
allowed  13,373.65  for  his  services,  which  was 
apportioned  between  Mrs.  Lehman  and 
Rothbarth.  From  this  decree  appeals  were 
prayed  by,  and  allowed  to,  each  of  the  par- 
ties. These  appellants  having  perfected 
their  appeal  and  assigned  errors,  appellee 
files  cross  errors. 

Whether  or  not  a  freehold  Is  Involved,  so  as 
to  give  this  court  Jurisdiction,  is  raised  by 
counsel  for  appellants,  and  discussed  at  con- 
siderable length;  but  opposing  counsel  uo 
not  seem  to  question  the  right  of  this  court 
to  hear  and  determine  the  cause  upon  Its 
merits,  and,  in  view  of  what  we  said  on  that 
subject  in  our  former  opinion,  we  are  dis- 
posed to  BO  treat  it  without  critically  exam- 
ining the  question. 

Under  the  errors  assigned  by  appellants. 
It  is  claimed  that  the  circuit  court  erred  in 
not  declaring  a  resulting  trust  In  favor  of 
the  complainants  in  the  original  bill,  as  to 
•certain  real  estate.  We  disposed  of  that 
question  on  the  former  appeal  by  teying: 
"With  respect  to  the  real  estate  in  contro- 
versy, there  Is  little  to  be  said.  While  we 
think  the  circumstances  tend  stixiQgly  to 
show  that  the  funds  of  Mrs.  Rothbarth.  oo 
of  the  children,  or  of,  perhaps,  both,  were 
used  'In  paiying  for  the  property,  we  are 
nevertheless  of  opinion  the  evldencev  i^bn; 


the  whole,  leaves  the  matter  In  too  much  un- 
certainty to  warrant  relief  in  this  mode. 
By  requiring  appellee  to  fully  account  for 
the  estate  of  Mrs.  Lehman,  as  well  as  tliat 
of  her  children,  which  he  must  do,  the  ends 
of  justice  will  be  sufficiently  and  more  cer- 
tainly subserved  than  to  establish  a  result- 
ing trust  with  respect  to  this  pTroperty." 
Mo  sufficient  additional  reasons  are  shown 
by  the  present  record  for  chaneing  that  con- 
clusion. 

The  remaining  questions  raised,  both  by 
the  assi^ment  of  errors  on  behalf  of  appel- 
lants, and  cross  errors  by  appellee.  Involve 
the  correctness  of  the  statement  of  the  ac- 
count between  the  parties.  By  Its  decree  of 
August  3d,  the  court  found  that  In  July. 

1873,  Mrs.  Lehman,  Individually  and  as  ad- 
ministratrix and  guardian,  delivered  to  Jules 
Rosenthal,  as  her  agent  and  attorney,  a 
large  amount  of  securitieB  and  money, 
which  be  retained,  and  bad  the  exclusive 
control  and  management  of,  until  March  25, 

1874,  when  he  returned  those  which -remain- 
ed in  his  hands  to  her  and  her  husband, 
and  the  latter  was  ordered  to  account  for 
the  proceeds  thereof.  It  was  also  found  in 
that  decree  that  Mrs.  Lehman  in  the  winter 
of  1872  loaned  the  Fourth  Presbyterian 
Church  $10,000  of  the  funds  of  the  estate, 
taking  two  promissory  notes  therefor,— one 
for  $7,500,  and  the  other  for  $2,500,— each 
bearing  10  per  cent,  interest,  which  were 
turned  over,  with  other  securities,  to  Rosen- 
thal, as  above  stated;  "that  it  does  not  sufB- 
clently  appear  from  the  evidence  what 
amount  remained  at  that  time  unpaid  upon 
said  loan;  that  the  sum  of  $7,768.44  was 
collected  by  some  person,  on  account  of  said 
loan.  In  June,  1884,  and  deposited  in  the 
International  Bank,  to  the  credit  of  Marie 
Rothbarth,  and.  If  it  shall  appear  In  the  ac- 
counting before  the  master  that  the  balance 
of  said  loan  came  into  the  hands  of  said 
Rothbartti,  he  should  be  charged  with  such 
balance."  The  master  charged  Rothbarth 
with  the  whole  amount  of  the  loan,  but  the 
court,  in  the  final  decree,  held  him  liable 
for  but  $7,500.  Under  the  decree,  the  lia- 
bility of  appellee  for  the  balance  of  the  loan 
over  $7,768.44  depended  upon  whether  it 
came  into  his  banda  By  that  decree  it  was 
also  found  that  on  August  31,  1874,  Mrs. 
Lehman  released  her  dower  in  the  "Buffalo 
brewing  property"  to  Edward.Koch,  for  the 
agreed  consideration  of  $5,^,  and  that 
"Rothbarth  has  never  accounted  to  her  for 
any  moneys  he  may  have  received  as  her 
agent  In  connection  with  such  sale  and  re- 
lease of  dower,  and  that  he  should  be  char- 
ged with  any  moneys  so  rectelved,  directly 
or  Indirectly,  with  interest;  but.  If  the  mas- 
ter'shall  find  he  did  not  receive  any  such 
money,  he  will  examine  and  report  the  facts 
in' «onnection  with  the  same,  and  the  pay- 
ment or- nonpayment  of  the  consideration." 
The  ma'ster  charged'  appellee  with  the  whole 
$5,695.    The  court  reduced  the  amount  to 
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$3,448.00.  Both  partlee  complain  of  this 
rulluK,— appellant  contending  the  whole 
amount  should  have  been  allowed;  and  ap- 
pellee, that  he  Is  properly  chargeable  with 
no  part  thereof.  It  is  not  claimed  that  he 
collected  any  of  this  money;  but  be  was 
held  liable  for  a  part  of  It  by  the  court  be- 
canse  Koch  had  conveyed  to  him  certain  of 
the  property,  which  he  took  with  knowledge 
that  the  dower  had  not  been  paid  for,— the 
part  conveyed  to  him  being  to  the  whole 
property  as  $3,448  is  to  the  whole  considera- 
tion, $5,685.  In  his  account,  appellee  char- 
ged $3,000  i>ald  out  as  traveling  expenses  for 
the  children  while  in  Europe  between  Au- 
gust, 1878,  and  February  20,  1874.  The 
court  allowed  btan  on  this  claim  $2,000.  Ap- 
pellants deny,  substantially,  their  liability 
folr  any  part  of  the  amount  charged.  On  the 
14th  of  July,  1874,  Mrs.  Lehman  (then  Mrs. 
Bothbarth)  gave  her  husband  a  check  for 
$5,000,  and  complainants  seek  to  charge  him 
In  this  suit  with  the  same.  The  court  found 
that  It  was  given  voluntarily,  "as  compensa- 
tion for  services  in  making  settlement  be- 
tween the  estate  of  Frederick  Lehman,  de- 
ceased, and  Conrad  Selpp,  and  that  appellee, 
Bothbarth.  cannot  be  held  to  account  for 
said  sum,"  etc.  It  Is  denied  by  appellants 
that  the  services  for  which  the  court  al- 
lowed him  the  amount  were  in  fact  ren- 
dered, and  also  that  he  is  entitled  to  com- 
pensation therefor,  even  if  rendered. 

It  appears  from  the  report  that  on  March  1, 
1877,  one  John  Seba  executed  certain  notes, 
amounting  to  $30,000.  payable  to  Mrs.  Both- 
barth, guardian  of  the  five  minor  children, 
secured  by  deeds  of  trust  on  lots  3,  4,  5,  etc., 
and,  on  the  .20th  of  the  same  month,  Seba 
conveyed  these  lots  to  appellee  by  warranty 
deed,  in  consideration  of  $4,000;  the  grantee 
assuming,  as  part  of  the  consideration,  the 
$30,000  indebtedness.  On  December  9,  1881, 
he  sold  the  property  for  $52,000,  subject  to 
the  same  indebtedness.  During  the  time  he 
owned  it,  he  received  the  rents,  and  paid  out 
money  for  taxes,  insurance,  repairs,  etc.  Ap- 
pellants claimed  before  the  master,  and  in 
the  court  below,  that  as  appellee  used  the 
money  of  the  estate  in  this  transaction  as 
his  own,  and  acquired  the  ownership  of  the 
property,  he  was  bound  to  pay  over  to  the 
estate  all  the  profits  made  out  of  the  use  of 
the  property,  and  by  its  sale,  but  that  the 
complainants  had  the  right  to  elect  whether 
Interest  upon  the  amount  so  nsed  should  be 
taken,  or  the  profits  made  out  of  the  same; 
and  they  stated  before  the  master  that  they 
elected  to  take  the  profits.  The  master,  how- 
ever, treated  the  transaction  as  a  loan  of  $30,- 
000,  and  charged  the  defendant  with  interest 
on  the  same,  instead  of  the  profits,  and  his 
action  in  that  behalf  was  approved  by  the 
court  in  Its  final  decree.  For  this  alleged  er- 
ror, appellants  Insist  the  decree  beloW  should 
be  reversed.  Appellee,  contending  that  he 
was  not  liable  for  any  profits  realized  In  the 
transaction,  declined  to  otter  proof  as  to  the 


amount  ct  his  expenditures.  It  would  be 
impossible,  therefore,  for  us  to  fix  the  amount 
api)ellants  should  receive  on  the  basis  of  prof- 
Its,  instead  of  interest;  and,  if  the  decree  be- 
low be  reversed  on  this  point,  a  re-reference 
of  the  cause  to  the  master  will  be  necessary. 

When  Rosenthal  turned  over  the  securities 
in  his  hands  as  the  agent  and  attorney  of 
Mrs.  Lehman,  he  also  transferred  to  her  a 
cash  balance  in  the  International  Bank  of 
$11,642.36.  The  court  found,  in  its  interlocu- 
tory decree  of  August  3d,  that  shortly  there- 
after both  she  and  her  husband  went  to  the 
bank,  and  left  their  signatures,  so  that  each 
of  them  could  draw  upon  that  account;  also, 
that  "on  the  Slst  of  March,  1874,  the  said 
Marie  drew  a  check  of  $4,600.27,  and  on  the 
4th  of  April,  1874,  one  for  $300,  both  of 
which  she  should  be  charged  virith  in  the  ac- 
counting hereinafter  directed."  But  it  fur- 
ther found  that  "if  the  said  Paul,  as  such 
agent,  checked  out  any  of  said  moneys  prior 
to  said  15th  day  of  April,  1874,  or  If  he  re- 
ceived any  drawn  out  by  Marie  on  her  per- 
sonal checks,  he  should  be  charged  there- 
with, and  should  likewise  be  credited  with 
any  he  deposited  to  said  account  prior  to  said 
15th  day  »f  April,  1874."  The  master  char- 
ged appellee  with  $3,175.88,  as  received  by 
him  out  of  the  check  for  $4,500.27;  but  the 
court,  on  exceptions,  overruled  that  allow- 
ance, holding  him  liable  for  no  part  of  it. 

Turning  now  to  the  claims  made  by  ap- 
pellee on  his  cross  errors,  it  is  first  insisted 
that  he  was  wrongfully  charged  with  certain 
checks  drawn  on  the  Interniitional  Bank  be- 
tween April  14  and  October  10, 1874,  both  be- 
cause the  interlocutory  decree  placed  the  bur- 
den upon  him  to  prove  that  he  did  not  draw 
such  checks,  and  because  his  own  posltiva 
testimony  that  he  did  not  draw  them  was 
not' overcome  by  other  testimony.  In  his  ac- 
count against  Mrs.  Lehman,  he  charged  her 
with  about  $1,000  which  he  claimed  he  paid 
out  for  her  while  in  Europe,  In  1873,  in  the 
purchase  of  certain  articles,  such  as  clocks, 
tables,  and  laces.  This  claim  was  disallowed 
both  by  the  master  and  the  court  Certain 
(arm  lands  belonged  to  the  estate,  in  which 
Bothbarth  bought  the  two  elder  children's  in- 
terests (two-sevenths),  and  rented  the  other 
five-sevenths.  While  in  possession,  he  claim- 
ed to  have  planted  trees,  dug  wells,  mads 
fences  and  other  permanent  improvements 
on  the  same;  and  In  his  account  against  the 
children  he  claimed  an  allowance  of  flve-sev- 
eths  of  the  cost  of  these  Improvements,  but 
the  conrt  refused  to  allow  the  claim.  One 
Gallagher  became  Indebted  to  the  estate  $20,- 
000  by  the  purchase  of  four  notes,  of  $5,000 
each,  which  he  had  executed  to  one  Walker, 
.These  notes  bore  interest  at  the  rate  of  10 
per  cent  per  annum,  payable  semiannually, 
evidenced  by  interest  coupons.  Ai^^ee,  In 
his  accounts,  charged  himself  with  $2,260  of 
interest  collected  on  this  loan,  but  the  com- 
plainants Insisted  that  be  was  chargeable 
with  $5,500.    The  master,  in  bis  report,— 
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wblcta  In  that  re8i)ect  was  approved  by  the 
court,— charged  blm  with  this  latter  amount, 
and  be  now  Insists  that  ruling  was  errone- 
oos.  In  June,  1878,  he  Joined  bis  wife  in 
Europe,  where  she  had  been  for  some  months, 
and  they  together  returned  to  Chicago  in  No- 
vember, following.  He  sought  to  charge  her 
with  $1,800,  "her  share  of  the  traveling  ex- 
penses," during  the  time  from  June  until  No- 
vember 23,  1878.  The  court  allowed  $1,000 
of  this  charge,  but  treated  It  as  household 
expenses,  which,  as  will  hereafter  appear, 
was  divided  equally  between  the  parties,  so 
that  he  in  fact  received  credit  for  but  $500 
of  the  amount  as  traveling  expenses.  He 
charged  each  of  the  children,  for  traveling 
eixpenses  In  Europe  in  the  year  1876,  $298.32. 
This  the  court  refused  to  allow,  except  to  the 
amount  of  $100  against  each  of  the  said  chil- 
dren. He  also  charged  two  of  the  children, 
Ida  and  Emma,  for  traveling  expenses  in  the 
year  1877,  the  former  682  marks,  and  the  lat- 
ter 355  marks.  The  court,  upon  the  reiK»rt 
of  the  master,  refused  to  allow  any  part  of 
this  claim,  and  this  is  also  assigned  for  er- 
ror. It  appears  from  the  finding  of  the  court 
below,  In  its  decree,  that  upon  the  return  of 
the  parties  from  Europe  in  March,  1874, 
there  arose  a  dltf^ence  between  them  as  to 
whether  or  not  they  should  occupy  the  Leh- 
man residence;  the  husband  objecting  there- 
to upon  the  ground  of  the  expense,  and  the 
wife  insisting  upon  continuing  to  occupy  the 
same.  It  is  stated  in  the  decree:  "The  court 
further  finds  that  at  one  time  the  said  Paul 
was  willing  to  accede  to  his  wife's  said 
wishes,  upon  condition  that  one-half  of  the 
household  expenses  should  be  borne  by  the 
said  Marie,  and  the  other  half  by  himself, 
but  it  does  not  clearly  show  that  the  said 
Marie  agreed  to  such  pnqxwition;  and  the 
court  finds  that,  considering  the  wealth  hnd 
Income  of  the  respective  parties,  and  the  cir- 
cumstances under  which  the  said  homestead 
residence  continued  to  be  the  residence  of 
the  said  parties,  it  would  be  equitable  that, 
after  deducting  the  reasonable  board  and 
lodging  of  the  respective  children,  that  all 
their  expenses  of  living  at  and  keeping  up 
said  homestead  residence,  including  all  taxes, 
assessments,  insurance,  and  repairs,  from  the 
said  23d  of  March,  1874,  up  to  the  date  that 
said  Paul  left  said  residence,  shall  be  divided 
and  borne  equally  by  said  Paul  and  said 
Marie  Kothbai-th,  share  and  share  alike,  each 
receiving  credit  for  said  board  and  lodging 
to  be  charged  to  said  children,  respectively, 
of  one-half  the  amounts  so  charged  to  said 
children."  It  is  Insisted  by  appellee,  with 
much  earnestness,  that  it  was  unjust  and  er- 
roneous to  thus  charge  him  with  household 
expenses,  upon  the  theory  that  the  evidence 
shows  that  he  had  provided  another  suitable 
Home  for  himself  and  wife,  to  which  she  re- 
fused to  go.  It  is  finally  contended  that  the 
account  approved  by  the  circuit  court  is  ille- 
gal and  unjust  to  appellee.  In  that  It  denies 
hUn  all  comi)eiisation  for  services  rendered 


by  him  In  the  management  and  control  of  tlte 
business  of  the  estate. 

We  have  thus  endeavored  to  briefly  state 
the  contention  of  the  respective  parties  in 
opposition  to  the  account  rendered  by  the 
court  below.  The  determination  of  each  of 
them  Involves,  dlrecUy  or  Indirectly,  a  con- 
sideration of  conflicting  and  IrreconcilaUe 
evidence^  many  of  them  depending  wholly 
upon  the  weight  to  be  given. to  the  conflict- 
ing evidence  of  Mrs.  Lehman  and  appellee. 
It  Is  well  settled  that  this  court  will  not  dis- 
turb the  finding  of  the  court  below.  In  a  case 
of.  this  kind,  merely  because  it  might,  as  an 
original  proposition,  have  found  the  facts,  as 
to  one  or  more  of  the  Items  In  the  account 
differently.  The  language  used  by  Justice 
Breese  in  Ford  t.  Manufacturing  Co.,  73  IlL 
50,  is  peculiarly  applicable  to  this  case^ 
where  be  says:  "The  facts  have  been  con- 
sidered and  weighed  by  the  court  below; 
they  have  undergone  close  scrutiny;  and  it 
cannot  be  expected  that  an  appellate  court 
will  take  up  each  Item  of  account  In  dis- 
pute, and  endeavor  to  rectify  every  sup- 
posed error  attributed  to  the  court  in  its 
finding."  Nevertheless,  we  have  examined 
the  several  points  of  contention  raised  and 
discussed  by  counsel,  and  are  not  disposed  to 
so  t&r  differ  with  the  finding  of  the  court 
below  as  to  in  any  way  modify  its  decree. 
StlU,  some  of  these  questions  may  properly 
be  briefly  noticed. 

We  are  satisfied  that  the  interlocutory  de- 
cree of  August  3d  fairly  pursues  the  view  of 
the  case  taken  by  this  court  in  Its  former 
opinion.  In  so  far  as  it  casts  the  burden  up- 
on the  defendant  to  account  for  the  assets 
of  the  estate,  no  Just  ground  for  complaint 
exists.  Having  taken  upon  himself  the  duty 
of  managing  and  controlling  the  estate,  he 
occupied  to  it  the  relation  of  trustee;  and  it 
was  his  duty  to  so  deal  with  the  assets,  and 
so  keep  his  accounts,  as  that  be  could  read- 
ily and  faithfully  account  for  his  manage- 
ment and  control  of  the  same.  Therefore  no 
hardship  is  imposed  upon  him  by  requiring 
him  to  show  what  disposition  he  made  of 
those  assets,  rather  than  to  cast  that  burden 
upon  his  cestui  que  trust 

The  contention  of  appellants  that  the  court 
below  should  have  compelled  appellee  to  re- 
pay to  the  estate  the  $5,000  check  given,  as 
the  court  found,  for  'services  rendered  in 
selling  property  to  Seipp,  cannot  be  sus- 
tained, as  we  think,  not  because  their  view 
of  the. law  is  wrong,  but  because  the  evi- 
dence satisfactorily  shows  that  his  services 
were  rendered  prior  to  the  marriage  of  ap- 
pellee and  Mrs.  Lehman,  and  prior  to  his  be- 
coming in  any  way  liable  Ut  account  to  her 
as  general  agent  or  trustee  in  the  manage- 
ment of  the  estate's  business. 

AS  to  the  right  of  appellants  to  treat  the 
transaction  above  mentioned  between  ap- 
pellee and  Seba  as  a  ptircbase  of  the  prop- 
erty by  him  with  the  estate's  money,  and 
therefore  their  right  to  elect  to  compel  him 
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to  account  for  the  profits,  rather  than  inter- 
est on  the  money  Invested,  we  think  the  evi- 
dence does  show  that  the  loan  of  $30,000  was 
in  fact  to  himself,  and  not  to  Seba,  but  it 
cannot  he  said  that  the  purchase  was  with 
the  money  of  the  estate.  The  property  was 
purchased  for  $40,000.  At  most,  but  $30,000 
of  the  estate's  money  was  used  in  paying  for 
it;  and  that,  on  the  face  of  the  transaction, 
was  a  loan.  By  requiring  appellee  to  repay 
tliat  money,  with  compound  interest,  we 
think  substantial  Justice  is  done  betweea 
the  parties. 

The  other  claims  made  by  appellants  are 
so  clearly  dependent  upon  the  facts  in  this 
case  tliat  nothing  more  need  be  said  in  re- 
gard to  them.  The  same  disposition  may 
also  be  made  of  each  of  the  contentions  of 
appellee  under  the  cross  errors,  except,  per- 
haps, the  objection  to  the  charge  against  him 
of  one-half  of  the  household  expenses,  and 
the  refusal  to  allow  him  compensation  for 
his  services.  The  evidence  does  not  tend  to 
show,,  and  the  court  below  seems  to  bare 
based  its  finding  that  he  should  be  held 
liable  for  half  the  household  expenses  upon 
the  theory,  that  an  agreement  to  that  ef- 
fect, at  least  impliedly,  existed  between  the 
parties.  But,  even  if  it  were  otherB'lse,  we 
are  not  prepared  to  say  that,  under  the  evi- 
dence la  this  record,  it  was  inequitable  to 
require  him  to  bear  one-half  of  this  expense. 
Oi'dinarlly,  It  would  have  been  his  duty  to 
provide  for  the  household  expenses  himself; 
and  while  be  would,  in  that  case,  undoubt- 
edly have  had  the  right  to  say  where  and 
how  the  family  should  live,  offering  to  pro- 
vide a  suitable  residence  therefor,  we  do  not 
think  that,  by  the  proof  made,  he  showed 
that  he  had  so  provided,  and  in  good  faith 
desired  to  provide,  another  residence  suit- 
able to  the  degree  and  condition  of  himself 
and  family  In  society.  He  did,  though  ob- 
Jectittg  to  the  expenses  and  extravagant 
mode  of  living  In  the  old  homestead,  con- 
tinue to  live  there,  at  least  at  intervals,  as 
one  of  the  family,  and  we  see  no  reason 
why  he  should  have  been  allowed  to  do  so 
wholly  at  the  expense  of  his  wife. 

As  to  the  ruling  of  the  court  below  on  ap- 
pellee's right  to  compensation,  we  entertain 
no  doubt  that  it  is  fully  sustained  by  the 
law  and  the  facts  in  this  case.  We  do  not 
deem  it  necessary  to  put  this  conclusion  up- 
on the  recognized  doctrine  in  this  state  that 
tH  trustee  is  entitled  to  no  allowance  or  com- 
pensation for  bis  time  and  trouble  In  the  ex-. 
ecution  oi  a  trust,  in  the  absence  of  an  ex- 
press contract  for  such  compensation.  It  Is 
well  settled  that  a  trustee  or  agent  can  re- 
cover no  fees  or  commissions  for  his  serv- 
ices unless  he  has  faithfully  discharged  his 
duties  towards  his  principal  or  cestui  que 
trust.  Hoyt  v.  Shipherd,  70  111.  309;  Brannan 
T.  Strauss,  75  111.  234.  "If  he  has  neglected 
Ills  duties,  exercised  bad  faith  in  the  conduct 
•ot  his  trust,  or  committed  a  breach  of  his 
obligation  In  any  way,  he  forfeits  bis  right 


tb  a  compensation."  27  Am.  &  Eng.  Enc. 
Law,  187.  The  whole  case  grows  out  of  the 
fact  that  appellee  failed  and  neglected,  and 
in  some  Instances  i>osltively  refused,  to  dis- 
charge a  plain  duty  assumed  by  him  towards 
this  estate;  and  this  is  made  so  clear  from 
what  we  said  in  dlsi)08lr<{  of  the  case  when 
It  was  before  us  on  the  .jrmer  hearing  that 
It  Is  only  necessary  now  to  refer  to  that  opin- 
ion. Under  such  circumstances,  we  regard 
It  too  clear  for  argument  that  he  was  in  no 
position  to  demand  pay  for  doing  tliat  which 
he  was  compelled  to  do,  and  which  be  re- 
fused and  neglected  to  properly  do  until  com> 
pelled. 

The  objection  made  by  appellee  to  the  al- 
lowance to  the  master  we  think  should  be 
also  overruled.  No  sufficient  reason  is  shown 
for  interfering  with  th^  estimate  of  this  serv- 
ice made  by  the  court  below. 

The  decree  of  the  circuit  ^nrt  will  be  at' 
firmed. 


(159  III.  389) 

PITTSBURG.  FT.  W.  &  0.  RY.  CO.  et  aL 

V.  CITY  OF  CHICAGO  et  al. 

(Supreme  (Tourt  of  Blinois.   Jan.  17,  1896.) 

llVKlOIPAI.    COBPOKATIOXS— COJtTROI.   OF    BTBiaTB 

.— Railkoad  Thacks  — Obdinancb 
Reqouiting  Citossiitos. 

1.  A  city,  under  its  power  to  lay  out  streets 
and  regulate  the  use  tnereof,  may  lay  out  a 
street  over  a  railroad,  and  thereafter  prevent 
tlie  railroad  company  from  constructing,  with- 
out the  city's  permission,  a  railway  track 
through  such  street,  within  the  limits  of  its  right 
of  way. 

2.  Though  a  railroad  company  is  author- 
ized to  lay  its  tracks  over  public  streets,  its  right 
to  do  so  within  corporate  limits  is  subject  to  rea- 
sonable regulations  imposed  by  the  city. 

3.  Where  a  railroad  company  was  author- 
ized to  lay  its  tracks  through  territory  which 
was  not  tuen  a  municipality,  but  subsequently 
became  so,  and  said  municipality,  after  laying 
out  streets  over  the  tracks  of  said  company,  was 
annexed  to  a  city,  the  right  of  said  company  to 
construct  additional  tracks  over  said  streets  be- 
came subject  to  the  power  of  the  city  to  require 
it  to  obtain  permission  to  do  so. 

Appeal  from  superior  court.  Cook  county'; 
Theodore  Brentano,  Judge. 

Suit  In  equity  by  the  Pittsburg,  Ft.  Wayne 
&  Chicago  Railway  Company  and  the  Penn- 
sylvania Company  against  the  city  of  Chi- 
cago and  another  to  enjoin  defendants  from 
interfering  with  the  construction  of  a  rail- 
road track  by  complainants.  There  was  a 
decree  for  defendants,  and  complainants  ap- 
peaL    AflBrmed. 

Loesch  Bros.  &  Howell  and  Frank  J.  Loesch, 
for  appellants.  Wm.  G.  Beule  and  Jesse  B. 
Barton,  for  appellees. 

WILKIN,  J.  This  Is  an  appeal  from  an  or- 
der of  the  superior  coiurt  of  Cook  county, 
dismissing  appellants'  bill  for  an  injunction 
i  restraining  the  city  of  Chicago  and  Its  com- 
'  missloner  of  public  works  from  Interfering 
i  with  the  construction,  maintenance,  and 
i  operation  by  the  complainant  of  a  switch  or 
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side  track  across  Seventy-Fifth  street  and 
Greeuwood  avenue.  The  question  in  the  case 
is  whether  the  railroad  company  had  a  right 
to  construct  a  switch  across  these  streets 
without  first  obtaining  a  permit  from  the 
city,  issued  in  accordance  with  the  terms  of 
an  ordinance  authorizing  it.  The  facts  ma- 
terial to  a  decision  of  the  question  Iiere  are,  in 
brief,  as  follows:  The  Ft.  Wayne  &  Chicago 
Railway  Ciompany,  by  its  charter,  approved 
February  5, 1853,  was  authorized  to  construct 
a  railroad  from  the  Indiana  state  line  to  the 
city  of  Chicago.  Section  9  of  its  charter 
gave  it  the  right  to  construct  its  road  upon 
or  across  any  stream  or  water  course,  road  or 
highway,  railroad  or  canal,  which  the  route 
of  its  said  road  should  intersect,  but  required 
It  to  restore  the  stream  or  water  course,  road 
or  highway,  railroad  or  canal,  thus  intersect- 
ed, to  its  former  state,  or  in  a  safe  manner 
not  to  have  Impaired  its  usefulness.  Sec- 
tion 10  gave  it  the  right  to  acquire  within, 
or  within  the  vicinity  of,  the  city  of  Chicago, 
and  to  hold,  use,  and  occupy,  such  lands  as  it 
might  acquire  by  purchase,  donation,  or  other- 
wise, for  the  purpose  of  constructing  such 
depots,  machine  shops,  and  other  proper  fix- 
tures and  buildings  as  might  be  requisite  or 
necessary  for  the  transaction  of  the  business 
which  might  pass  over  and  be  connected 
with  its  road.  On  May  6,  1886,  by  an  act  of 
the  legislature,  certain  railroad  companies 
were  consolidated,  under  the  name  of  the 
Pittsburg,  Ft.  Wayne  &  Chicago  Railway 
Company,  and  succeeded  to  all  the  property 
and  franchises  of  the  Ft  Wayne  &  Chicago 
Railway  Company;  and  this  consolidaled 
railroad  company  located  a  line  of  railroad, 
with  a  right  of  way  100  feet  wide,  from  the 
Indiana  state  line  to  the  southern  boundary 
of  the  city  of  Chicago,  the  latter  place  being 
where  Thirty-First  street  is  now  located. 
In  1854  the  city  had,  by  ordinance,  granted 
possession  to  the  original  company  to  lay 
a  track  in  any  of  its  streets  west  of  Clark 
street,  from  its  southern  boundary  as  far 
north  as  the  south  line  of  North  street,  and 
to  lay  down,  maintain,  and  operate  one  or 
more  railroad  tracks,  with  turnouts  and 
switches,  as  deemed  necessary,  on  any 
ground  acquired  by  it  within  the  described 
boundaries.  The  Pittsburg,  Ft  Wayne  & 
Chicago  Railway  Company,  under  this  ordi- 
nance and  the  charter  granted  the  Ft.  Wayne 
&  Chicago  Railway  Company  in  1856  to  1858, 
constructed  and  put  in  operation  a  line  of 
road  from  Madison  street,  directly  west  of 
the  Chicago  river,  due  south  to  Bnglewood, 
and  thence  southeast  to  the  state  line.  By 
an  act  of  the  legislature  approved  February 
8,  1861,  this  appellant,  the  Pittsburg,  Ft 
Wayne  &  Chicago  Railway  Company,  suc- 
ceeded to  all  the  rights  of  the  last-named 
company.  When  the  line  of  railroad  was 
first  located  and  built,  it  passed  through 
no  mnnicipallty  south  of  the  then  southern 
boundary  of  Chicago  (now  Thirty-First 
street),  and  highways  were  crossed  by  re- 


storing them  to  their  former  condition,  as  au- 
thorized by  section  9  of  the  charter  above 
set  forth.  Subsequently  the  town  of  Lake 
and  village  of  Hyde  Park  were  incorporated, 
and  in  1870  these  streets,  Seventy-Fifth  and 
Greenwood  avenue,  were  laid  out  and  open- 
ed, across  the  railroad  by  Hyde  Park.  On 
July  15,  1889,  that  village  and  the  town  of 
Lake  were  annexed  to,  and  became  a  part  of. 
Chicago,  and  thereby  the  entire  line  of  ap- 
pellants' road  in  this  state  was  brought  with- 
in the  city  limits. 

In  1885  the  city  council  had  passed  an  or- 
dinance as  follows: 

"Sec.  2089.  Hereafter  It  shall  not  be  law- 
ful for  any  person  or  corporation  to  lay  any 
railroad  track  or  tracks  in  or  upon  any  of 
the  streets,  avenues,  alleys  or  other  public 
places  within  the  city  of  Chicago,  without 
first  procuring  a  permit  in  writing  therefor, 
from  the  commissioner  of  public  works. 

"Sec.  2090.  Such  permit  shall  be  issued  by  the 
commissioner  of  public  works,'  in  accordance 
with  the  terms  of  the  respective  ordinances 
under  which  the  said  tracks  may  be  author^ 
ized  to  be  laid,  and  shall  specify  in  full  the 
terms  and  conditions  under  which  the  same 
sliall  be  constructed.  For  every  such  permit 
there  shall  be  paid  to  the  city  the  cost  of  Is- 
suing the  same,  and  the  expense  of  causing 
the  construction  under  such  permit  to  be  su- 
perintended by  the  department  of  public 
works." 

Section  2001  makes  any  person  or  corpora- 
tion violating  the  previous  sections  liable  to 
a  fine,  etc. 

About  the  time  of  the  filing  of  this  bill,  ap- 
pellants proceeded  to  lay  an  additional  track 
over  and  across  said  streets,  without  first  pro- 
curlngapermit  as  required  byth's  ordinance; 
and  the  city  interfering  with  Its  work  in  sodo- 
ing,  this  bill  for  an  injunction  was  filed.  It  Is 
alleged  In  the  bill  that  a  permit  from  the  com- 
missioner of  public  works  was  applied  for. 
and  by  him  refused,  but  there  was  no  aver- 
ment that  there  was  at  the  time  an  ordi- 
nance of  the  city  authorizing  the  commis- 
sioner to  issue  su"h  permit,  nor  that  the  city 
was  at  any  time  requested  to  enact  under 
such  an  ordinance.  On  the  contrary,  the  the- 
ory of  the  bin  Is  that  the  ordinance  of  De- 
cember 7,  1885,  supra.  Is  of  no  binding  force 
whatever  against  the  complainants.  Counsel 
for  the  appellants  state  the  question  for  de- 
cision to  be:  Cka  the  city  of  Chicago,  under 
its  power  (clauses  9,  25,  §  63,  City  Charter;  1 
Starr  &  C.  Ann.  St  pp.  463,  465)  to  lay  out 
streets,  regulate  the  use  thereof,  and  to  pro- 
vide for  a  change  of  location,  grade,  and 
crossings  of  any  railroad,  lay  out  a  street 
over  appellants'  railroad  and  right  of  way, 
and  thereafter  prevent  the  appellants  from 
constructing  a  necessary  railway  track 
through  such  street,  within  the  limits  of  tbe 
right  of  way,  until  appellants  shall  have  a 
special'  ordinance  from  the  common  council  of 
the  city  so  to  do?  TJie  argument  In  support 
of  the  negative  of  this  proposition  seems  to 
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attach  Importance  to  the  fact  that  In  this 
case,  when  the  railroad  was  built,  no  mnni- 
dpallty  existed  where  the  streets  in  question 
are  located.  It  has  been  repeatedly  held  by 
this  court  that  every  railroad  company  in  the 
state  holds  its  right  of  way  subject  to  the> 
right  of  the  public  to  have  highways  and 
streets  extended  across  the  same.  No  rea- 
son Is  or  can  l>e  shown  why  this  right  in  the 
public  Is  limited  to  muuicipallties  existing 
at  the  time  of  the  locating  and  construction 
of  the  road.  The  very  reason  why  the  right 
of  a  railroad  company  to  the  ose  of  its  right 
of  way  is  subordinated  to  tliat  of  the  public 
to  extend  highways  and  streets  across  It  Is 
that  otherwise  the  chartered  right  of  the 
railroad  company  to  acquire  a  right  of  way 
and  construct  its  road  through  the  state 
would  deprlre  the  people  generally  of  their 
right  to  traTel  and  transact  business  by  their 
own  means  of  conveyance  and  transporta* 
tlon.  Does  this  reason  exist  In  the  laws  be- 
cause the  public  necessity  arises  after  the 
right  of  way  is  located?  Certainly  not  And 
we  think  it  too  clear  to  be  controyerted  that 
when,  as  in  this  case,  the  Tillage  of  Hyde 
Park  located  Sevesty-Fifth  street  and  Green- 
wood arenue,  the  rights  of  the  public  and  the 
railroad,  company  became  precisely  the  same 
as  they  would  hare  l>een  If  the  village  had 
been  organised,  or  even  the  streets  laid  out, 
before  the  right  of  way  was  established  and 
the  road  built 

Iv  the  case  of  extending  a  street  across  a 
tight  o*  way.  the  Joint  rights  of  the  parties 
were  statPd  in  Chicago  &  N.  W.  Ry.  Co.  t. 
City  of  Chicego,  Ifil  lU.  848.  37  N.  B.  842, 
to  "be  the  same,  subject  to  the  same  restric- 
tions and  limitatlona,  as  such  rights  are  en- 
joyed at  the  crossings  of  public  streets  by 
railways,"— that  is  to  say,  whether  the  street 
or  railroad  Is  located  first  makes  no  dilfer- 
ence:  the  rights  of  the  public  and  «f  the 
railroad  company  are  the  same.  Whether 
the  municipality  which  extended  or  located 
the  street  existed  when  the  right  of  way  was 
acquired  or  not  can,  as  we  think,  be  of  no 
possible  consequence.  The  crossing  being  le- 
gally established  by  the  authorities  by  Hyde 
Park,  it  became  subject  to  control  under  all 
ordinances  lawfully  in  force  In  the  city  of 
Chicago  at  the  time  of  the  annexation.  Mc- 
Gum  ▼.  Board.  133  111.  132,  24  N.  B.  529. 
The  question  for  decision  may  therefore  be 
treated  as  though  the  facts  were  as  stated  In' 
the  foregoing  proposition,  announced  by 
counsel;  that  is  to  say,  as  though  the  city  of 
Chicago  itself  had  laid  out  the  streets  over 
aM>ellants'  railroad  and  right  of  way.  In 
such  a  case  the  rights  of  the  city  on  behalf 
of  the  public,  and  of  the  railroad,  in  the  use 
of  the  crossing,  tiave  been  frequently  defined 
by  the  decisions  of  this  court  In  Chicago 
&  N.  W.  Ry.  Co.  T  City  of  Chicago,  supra, 
we  said:  "These  rights  to  its  use  and  occu- 
pancy coexist;  the  city,  for.  the  use  of  the 
public,  acquiring  the  right  to  extend  and 
open  the  street  over  and  across  the  railroad 


and  the  raOroad  right  ot  way,  and  thereafter 
maintain  and  keep  the  same  In  repair,  sub- 
ject only  to  its  Joint  use  by  the  railroad;  and 
the  railroad,  retaining  the  right  to  use  and 
occupy  the  same  for  the  legitimate  and  rea- 
sonable management  and  operation  of  Its 
railroad  and  transaction  of  its  business,  sub- 
ject to  all  lawful  rules  and  regulations  appli- 
cable to  public  street  crossings."  And  In  the 
late  case  of  Chicago  &  N.  W.  Hy.  Co.  v.  Town 
of  Cicero.  167  IlL  48,  41  N.  E.  640,  we  ex- 
pressly held  that  a  railroad  company,  after 
condemnation  of  its  right  of  way  for  a  pub- 
lic street  would  retain  the  right  to  place  ad- 
ditional tracks  across  the  street,  U  it  was 
necessary  to  do  so  in  the  operation  and  man- 
agement of  Its  rood,  "consistent  with  the 
right  of  the  public  to  use  the  street"  It 
does  not  follow,  however,  as  seems  to  be  un- 
derstood by  counsel,  that  this  right  remainr 
ing  in  the  railroad  company  may  be  exer- 
cised free  from  all  restraint  or  regulation  on 
the  part  of  the  city.  It  is  assumed  in  their 
argument  that  to  require  the  railroad  com- 
pany, having  the  right  to  lay  down  addition- 
al tracks,  to  obtain  a  permit  in  pursuance 
of  a  proper  ordinance  to  do  so.  Is  "to  deprive 
It  of  the  exercise  of  the  franchise  conferred 
upon  It;  deprive  It  of  its  property  without 
due  process  of  law;  Impair  the  obligation  of 
Its  contract  with  the  state."  We  are  unable 
to  see  why,  on  the  same  line  of  reasoning,  it 
might  not  be  contended  that  the  railroad 
company  could  run  its  trains  across  these 
streets  free  from  Interference  by  public  au- 
thorities. The  right  in  the  one  case  is  no 
clearer  than  in  the  other.  Both  must  be  ex- 
ercised with  due  regard  to  the  rights  of  the 
public.  The  power  to  see  that  .this  is  done 
has  been  lodged  in  the  city  by  the  legisla- 
ture. It  Is  an  authorized  police  regulation, 
and,  unless  it  can  be  said  to  be  unreasonable, 
the  authority  of  the  legislature  to  confer  It 
and  the  right  of  the  city  to  exercise  it  can- 
not be  gainsaid. 

Will  it  be  contended  that  because  a  rail- 
road company  may,  under  its  chartered 
rights,  lay  tracks  across  public  streets.  It 
may  do  so  when,  where,  and  in  the  manner 
It  pleases,  without  regard  to  the  rights  of 
the  public.  Can  every  street  In  the  city  of 
Chicago  crossed  by  a  railroad  be  torn  up,  ob- 
structed, and  rendered  impassable  by  the 
public  at  the  will  and  discretion  <^  the 
agents  and  employes  of  the  company?  Will 
any  one  say  It  is  unreasonable  to  require 
the  exercise  of  these  rights  under  police  con- 
trol and  regulation?  The  city  is  charged 
with  ttie  duty  of  keeping  its  streets  in  a  rea- 
sonably safe  condition,  and,  so  far  as  it  can, 
consistent  with  private  rights,  free  from 
obstructions.  It  Is  not  only  reasonable,  but 
absolutely  necessary,  In  the  public  interest 
that  its  officers  and  agents,  in  the  perform- 
ance of  that  duty,  should,  know  when  and 
where  and  in  what  manner  additional  tracks' 
are  to  be  laid,  and  reasonably  restrain  and 
regulate  the  work.    To  do  so  In  no  way  In- 
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terferea  with  tbe  cbartered  rights  of  the 
company,  or  deprives  It  of  Its  prop<erty,  or 
impairs  its  contract  with  the  state.  It  was 
said  in  Railroad  Oo.  v.  Loomis,  13  III.  550: 
"That  the  legislature  has  the  power,  by  the 
enactment  of  general  laws  from  time  to  time, 
as  the  pnblic  exigencies  may  require,  to  reg- 
ulate corporations  in  the  exercise  of  their 
franchises,  so  as  to  provide  for  the  public 
safety,  admits  of  no  doubt  •  •  *  The  act  <rf 
incorporation  confers  npon  the  corporation 
certain  privileges.  The  corporation  is  Just 
as  much  subject  to  the  general  police  laws 
of  the  state  as  is  an  individual  pursuing  his 
lawful  bnslness,"— citing  authorities.  This 
doctrine  has  been  recognized  by  this  court  In 
many  later  decisions.  And  It  may  here  be 
also  remarked,  as  said  by  the  late  Justice 
Scbolfield  in  bis  separate  opinion  in  Chicago 
&  A.  R.  Oo.  y.  Joliet,  L.  &  A.  Ry.  Co.,  105 
III.  407,  that  reasonable  police  regulations 
have  been  upheld  "without  regard  to  wheth- 
er the  streets  or  highways  were  laid  out,  or 
the  village  or  city  was  platted  and  has  been 
built  up,  since  or  before  the  granting  of  the 
railroad  charter";  citing  authorities. 

It  iB  conceded  that  the  city  cannot,  to  the 
exercise  of  this  or  any  other  police  power, 
act  unreasonably.  It  could  neither  arbitrari- 
ly refuse  to  pass  an  ordinance  permitting  the 
laying  of  tracks,  nor  impose  unreasonable 
burdens  or  restrictions  upon  the  company. 
But  no  question  of  that  kind  is  or  can  be 
properly  raised  in  this  case;  for,  as  we  have 
already  said,  the  right  here  insisted  upon  by 
the  comi>any  is  that  of  putting  down  the 
tracks  In  question  Independent  of  and  free 
from  Interference  on  the  i>art  of  the  city. 
It  need  scarcely  be  said  that  If  a  proper  ap- 
plication had  been  made  to  the  city  authori- 
ties, under  the  foregoing  ordinances,  and  re- 
fused, without  Just  and  legal  excuse  there- 
for, the  remedy  would  have  been  by  manda- 
mus, and  not  by  this  proceeding  In  equity. 
We  tblnk  the  court  below  decided  this  case 
properly,  and  its  decree  will  be  affirmed. 

OSa  111.  680) 

PELLS  et  al.  v.  PEOPLE  ex  rel.  HOHN- 

6RAIN,  County  Collector. 
(Supreme  Court  of  Illinois.    Jan.  17,  1806.) 

PXVINO  0BDI!t4N0B — Ambndhevt  —  ErrBOT— Rl8 

Adjuoicata— ABtrrrnto  Owneks— Consmt 
TO  Altebatiox  or  Contract. 
1.  An  ordinance  provided  for  the  paving  of 
a  street,  and  an  assessment  for  the  cost  was 
made  and  confirmed,  but  subseqnentiy  an 
amendatory  ordinance  was  passed,  providing  for 
decreasing  the  width  of  said  pavement,  but  it 
made  no  provision  for  estimating  the  cost  of  the 
pavement  as  reduced  in  width,  nor  was  any  re- 
duction made.  Beld,  on  application  of  the  col- 
lector for  Judgment  against  delinquent  lands  for 
the  amonnt  of  the  special  tax  assessed  under  the 
prior  ordinance,  that  as  said  assessment  and 
ludgment  of  confirmation  were  virtually  annul- 
led oy  the  passage  of  the  second  ordinance,  re- 
ducing the  width  of  said  pavement,  it  was  no 
violation  of  the  rule  of  res  judicata  to  show  the 
annulment  of  said  judgment  of  confirmation  by 
the  proceedings  taken  sulMequeut  thereto. 


2.  The  abutting  owners*  consent  to  the  re- 
duction in  the  width  of  the  pavement  was  not  a 
waiver  of  their  rights  to  have  a  new  assessment 
made. 

'  Appeal  from  county  court.  Ford  county; 
Alexander  McElroy,  Judge. 

Application  by  the  people,  upon  the  rela- 
tion of  Oscar  V.  Hohngrain,  county  collect- 
or, for  Judgment  against  delinquent  lands 
for  the  amount  of  unpaid  special  taxes  due 
for  a  street  improvement  There  was  a  Judg- 
ment against  said  lands  for  the  amount  al- 
leged to  be  due,  and  ordering  a  sale  of  the 
same,  and  Edgar  O.  Pells  and  another  appeal. 
Reversed. 

This  is  an  appeal  from  a  Judgment  of  the 
county  court  of  Ford  county  entered  <m 
June  2,  1894,  upon  the  application  of  the 
county  collector,  against  ddlnquent  lands  In 
that  county  for  the  amount  of  unpaid  taxes, 
etc.,  due  thereon  for  the  year  1893,  and 
ordering  sale  of  same,  including  certain  lots 
of  appellants,  as  to  whlcb  objections  were 
filed  and  overruled.  Upon  the  hearing  of  the 
objections,  the  appellants.  Pells  and  Bo- 
gardus.  Introduced  in  evidence  the  proceed- 
ings In  the  county  court  leading  up  to  and 
resulting  In  a  Judgment  rendered  on  Jnne  19. 
1803,  conflnning  the  assessment  of  a  special 
tsx  upon  the  lots  of  appellants  for  the  paving 
of  a  street  In  the  city  of  Paxton.  The  origi- 
nal ordinance  providing  for  the  Improve- 
ment was  passed  by  the  city  council  of  Pax- 
ton  on  March  18,  1893,  and  amended  on 
April  10,  1803,  and  again  on  May  10,  1803. 
Sections  1  and  8  of  the  original  ordinance 
provide  that  a  part  of  Market  street  in  Pax- 
ton,  be  prepared  for  the  construction  of  a 
brick  pavement  thereon,  and  set  forth  the 
character  of  the  Improvement  and  the  kind 
and  quality  of  the  material  to  be  used.  Sec- 
tion 2  provides  that  said  pavement  shall  be 
61  feet  in  width,  from  curb  to  curb,  except-' 
Ing  intersections.  Section  4  provides  for  the 
payment  of  the  cost  of  the  street  intersec- 
tions by  general  taxation,  and  of  the  re- 
mainder by  special  taxation  of  abutting  prop- 
erty, and  also  provides  for  the  division  of  the 
special  tax  on  each  lot  Into  five  installments. 
Section  5  provides  that  the  special  tax  be 
assessed  In  proportion  to  the  frontage  of  eacU 
tract  or  lot  abutting  or  fronting  on  the  street 
Section  6  provides  for  the  letting  of  the  work 
to  the  lowest  responsible  bidder.  Section  7 
provides  that  three  certain  persons  therein 
named  are  apiwlnted  to  make  an  estimate 
of  the  cost  of  the  Improvement,  and  that  the- 
committee  on  streets  and  alleys  shall  adver- 
tise for  bids  requiring  guaranties  from  bid- 
ders. At  the  meeting  of  the  city  council 
of  Paxton  held  on  May  10,  1893,  the  com- 
mittee appointed  by  ordinance  of  March  13tli 
made  a  report  of  their  estimate  of  the  cost 
of  the  improrement,  estimating  the  total 
cost  at  $16,028.35,  of  which  92,503.35  was 
to  be  paid  by  general  taxation,  and  $13,435- 
by  special  taxation  of  abutting  property. 
On  the  same  day  the  report  was  approved  by 
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the  councO,  and  the  city  attorney  was  direct- 
ed to  institute  proceedings  In  the  county 
court  to  have  the  assessment  made  and  con- 
firmed, and  at  tbe  same  time  the  committee 
on  streets  and  alleys  was  directed  to  advert 
tise  for  bids.  In  the  proceeding  In  the  coun- 
ty court,  the  special  tax  against  the  prop- 
erty of  appellants  amounted  to  $2,628.23. 
This  assessment  was  confirmed  by  the  coun- 
ty court  at  the  June  term,  1808,  to  wit,  on 
June  19,  1888.  Appellants  were  brought  in 
by  publication,  but  did  not  appear  or  object, 
and  default  was  entered  against  them.  On 
July  18,  1898,  the  committee  adTertlsed  for 
bids,  requiring  them  to  be  delivered  on  or 
before  August  7,  1893,  at  noon,  and  stated 
in  the  advertisement  that  tbe  work  was  to 
be  completed  on  or  before  October  80,  1893, 
and  that  each  bid  must  be  accompanied  by 
a  bond  for  $6,000,  with  sufficient  surety. 
The  advertisement  referred  to  the  ordinance 
of  March  13,  18SS,  and  Its  amendments.  At 
the  meeting  of  August  7,  1888,  the  commit- 
tee reported  that  two  bids  had  been  recriv- 
ed,  one  from  L.  C.  Barnes,  and  one  from 
Abraham  Mayfield.  On  August  15, 1888,  tbe 
cooncil  instructed  the  committee  to  con- 
tract with  Barnes  in  accordance  with  his 
bid.  Between  August  IS  and  August  21, 
1883,  certain  of  the  property  owners,  includ- 
ing appeUaats,  signed  a  written  agreement  or 
consent  to  the  redaction  of  the  width  of  the 
pavement  ttom  61  feet  to  63  feet.  On  August 
21,  1883,  a  contract  was  made  between  the 
city  of  Paxton  and  said  Barnes  referring  to 
the  ordinance  of  March  IS,  1888,  and  its 
amendments,  reciting  the  awarding  of  the 
contract  to  Barnes,  and  that  the  work  was 
to  be  done  under  said  ordinance  as  modified 
by  said  written  agreement  or  consent  of  the 
property  owners,  redncing  the  width  from  61 
feet  to  S3  feet,  and  also  reciting  that  the  city 
would  protect  Barnes  against  loss  by  reason 
of  refusal  on  the  part  of  some  of  the  prop- 
erty owners  to  sign  said  agreement.  The 
contract  with  Barnes  not  only  provided  that 
the  pavement  "shall  be  53  feet  wide  instead 
of  61  feet  wide,  as  required  by  ordinance," 
but  also  that  the  time  for  the  completion  of 
the  work  "shall  be  extended  to  December 
1st,  1893,  Instead  of  October  80th."  Septem- 
ber 2,  18(98,  the  committee  on  streets  and  al- 
leys  reported  to  the  council  that  the  contract 
had  been  drawn  and  signed,  and  was  In  the 
hands  of  tbe  mayor  for  approval;  and  the  re- 
port of  the  committee  was  approved.  On 
September  7  and  13,  1893,  appellants  gave 
notice  to  the  city  and  to  Barnes  that  they 
would,  on  the  16tb  and  19tb  days  of  that 
month,  apply  for  an  Injunction  restraining 
the  ci<7  from  entering  into  the  contract  with 
Barnes,  and  from  proceeding  to  collect  the 
special  tax  levied  for  the  payment  of  said  im- 
provement The  bill  for  Injunction  was  filed 
and  answered,  and  the  Injunction  applied  for, 
before  any  work  had  been  dcme  under  the 
contract.  Tbe  prayer  for  an  Injunction  was 
denied.  On  the  bearing  of  the  objections  Uk 
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the  court  below,  appellee  gave  in  evidence  an 
ordinance  passed  by  the  city  council  of  Pax- 
ton  on  September  16,  1893,  amending  section 
2  of  the  ordinance  of  March  13,  1893,  by 
which  amendment  it  was  provided  that  the 
width  of  said  pavement  "shall  be  63  feet 
between  cnrblngs,  except  within  inter-sec- 
tions of  cross-streets."  There  Is  some  testi- 
mony tending  to  show  that  this  was  passed 
at  the  request  of  Barnes,  the  contractor. 
The  county  court  overruled  all  the  objections 
of  appellants,  and  entered  judgment  and  or- 
der of  sale  of  the  property  of  appellants,  to 
which  ruling  appellants  excepted.  The  judg- 
ment was  for  the  full  amount  of  the  first  In- 
stallment of  the  assessment  made  for  the 
construction  of  a  pavement  61  feet  wide,  to- 
i^ether  with  Interest  and  costs.  It  is  from 
this  judgment  that  tbe  present  appeal  is  pros- 
ecuted. 

E.  C.  Gray  and  M.  H.  Cloud,  for  appel- 
lants. Cook  &  MoSett  and  H.  H.  Kerr,  for 
appellee. 

MAORUDER,  J.  (after  stating  the  facts). 
In  this  case  it  appears  from  tbe  proceedings 
Introduced  in  evidence  that  the  ordinance  of 
March  18, 188S,  provided  for  the  paving  of  a 
part  of  Market  street.  In  the  city  of  Paxton, 
to  a  width  of  61  feet.  The  committee  ai^ 
pointed  by  the  ordinance  to  estimate  the 
cost  of  the  improvement  estimated  the  cost 
of  constructing  a  pavement  61  feet  wide. 
The  assessment  which  was  confirmed  by  the 
county  court  on  June  19, 1883,  was  an  assess- 
ment for  the  cost  of  a  pavement  61  feet  wide 
upon  the  lots  of  the  abutting  property  own- 
ers, according  to  frontage.  Subsequently,  on 
September  16.  1883,  the  dty  council  passed 
an  ordinance  amending  the  ordinance  of 
March  13,  1883,  and  by  the  amendment  re- 
duced the  width  of  the  pavement  from  61 
feet  to  53  feet,  being  a  reduction  of  8  feet 
It  Is  dear  that  the  oost  of  paving  a  street  61 
feet  wide  will  be  more  than  the  cost  of  pav- 
ing a  street  63  feet  wide.  The  ordinance  of 
September  16,  1893,  made  no  provision  for 
estimating  the  cost  of  the  pavement  as  re- 
duced In  width,  nor  was  any  reduction  made 
in  the  original  assessment  By  the  judg- 
ment of  the  county  court  confirming  the  as- 
sessment as  originally  made,  appellants  are 
required  to  pay  the  cost  of  paving  a  street 
61  feet  wide,  when,  as  a  matter  of  fact  the 
street  which  the  common  council  finally  or- 
dered to  be  paved,  and  for  the  paving  of 
which  they  made  a  contract  was  only  58 
feet  wide. 

The  main  objection  made  by  appellants  to 
the  entry  of  judgment  and  order  of  sale  by 
the  county  court,  upon  the  application  of  the 
county  collectw,  for  the  special  tax  for  pav- 
ing Market  street  against  their  lots,  is  that 
they  were  assessed  for  making  a  larger  im- 
provement than  was  contracted  for  by  the 
city,  and  for  a  larger  Improvement  than  was 
actually  constructed.   A  valid  ordinance  lies 
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at  the  tonndatloii  of  a  proceeding  to  con- 
struct a  public  Improvement  by  special  as- 
sessment or  special  taxation.  The  first  step 
to  be  taken  in  making  such  an  improvement 
la  the  passage'  of  an  ordinance  specifying 
its  nature,  character,  locality,  and  descrip- 
tion. The  Improvement  cannot  be  paid  for  by 
special  taxation  or  special  assessment,  unless 
an  ordinance  has  been  passed  wtilch  author- 
izes it  City  of  Carlyle  v.  CUnton  Co.,  140  UL 
512,  30  N.  B.  782;  Davis  v.  City  of  Litch- 
fltid.  165  lU.  384,  40  N.  B.  854.  In  the  case 
at  bar,  the  Mdlnance  wUcb  lies  at  the  foun- 
dation ot  the  assessment  against  the  prop- 
erty of  appellants  is  the  ordinance  of  March 
13, 1893,  providing  for  paving  a  street  61  feet 
wide,  and  directing  an  estimate  to  be  made 
of  the  cost  of  itaving  a  street  01  feet  wide. 
The  ordinance,  as  amended  on  September  IS, 
1883,  provided  substantially  for  another  and 
different  improvement,  and  it  not  only  con- 
tained no  provision  for  an  estimate  of  the 
cost  of  the  Improvement  as  changed,  but  it 
also  failed  to  make  any  order  for  proceed- 
ings in  the  county  court  to  assess  a  special 
tax  for  the  payment  of  such  cost  Such  or- 
der and  provision  were,  however,  contained 
in  the  first  ordinance,  and  must  be  regarded 
as  applying  to  the  amended  ordinance.  Sec- 
tion 20  of  article  9  of  the  city  and  village  act 
<1  Stair  &  G.  Ann.  St  p.  ^BS)  provides  that 
"the  city  council  or  board  of  trustees  shall  ap- 
point three  of  its  members,  or  any  other 
three  competent  persons,  who  ahaJl  make  an 
estimate  of  the  cost  of  the  improvement  con- 
templated by  such  ordinance."  The  amend- 
atory ordinance  of  September  16,  1803,  by 
reducing  the  width  of  the  pavement  from  61 
feet  to  53  feet,  made  such  a  radical  change 
in  the  character  and  description  of  the  im- 
provement that  the  appointment  of  persons 
to  make  an  estimate  of  the  cost  of  paving  a 
street  53  feet  wide,  or  fresh  actions  by  the 
persons  already  appointed,  became  a  neces- 
^ty.  The  ordinance  of  September  16th  was, 
in  effect  an  abandonment  of  the  Improve- 
ment contemplated  by  the  ordinance  of 
March  13th,  and  an  abandonment  of  the  con- 
firmation of  June  19,  1893.  The  amended 
ordinance  required  a  new  estimate,  a  new 
assessment  and  a  new  confirmation. 

1.  It  is  contended  by  counsel  for  appellee 
that  all  questions  as  to  the  validity  of  the 
assessment  are  settled  by  the  Judgment  con- 
firming it,  and  are  to  be  regarded  as  res 
adjudicata,  and  cannot  be  investigated  in 
this  proceeding,  which  is  an  appeal  from  a 
judgment  of  the  county  court  for  amount 
delinquent  upon  a  special  tax,  and  not  an 
appeal  from  a  Judgment  confirming  the  spe- 
cial tax  against  the  property  of  appellants. 
We  do  not  regard  this  contention  as  having 
any  force  when  applied  to  the  facts  of  this 
case.  The  general  rule  that,  where  the  court 
has  Jurisdiction  of  the  parties  and  the  sub- 
ject-matter in  a  particular  case.  Its  Judg- 
ment unless  reversed  or  annulled  in  a  di- 
rect -proceeding.  Is  conclusive,  and  not  open 


to  collateral  attack  by  the  parties  thereto 
or  their  privies,  has  been  applied  by  this 
court  to  Judgments  confirming  special  atisess- 
ments  and  special  taxes.  Clark  v.  People, 
140  lU.  348,  35  N.  B.  60,  and  cases  there  cit- 
ed. But  the  rule  as  applied  to  such  Judg- 
ments of  confirmation  has  reference  to  such 
objections  as  may  show  the  Invalidity  of 
the  proceedings  anterior  to  the  application 
for  a  confirmation  of  the  assessment  On  a 
subsequent  application  for  a  Judgment  and 
order  for  sale  of  the  premises,  the  Judgment 
of  confirmation  only  concludes  the  landown- 
er from  questioning  any  of  the  proceedings 
had  prior  to  the  conflnnatI<Ni.  Murphy  y. 
People,  120  lU.  234,  11  N.  B.  202.  The  last 
clause  of  section  39  of  article  9  of  the  city 
and  village  act  (1  Starr  &  0.  Ann.  St  p.  501) 
Is  as  follows:  "And,  upon  the  application 
tor  Judgment  upon  such  asseBsment  no  de- 
fense or  objection  shall  be  made  or  beard, 
which  might  liave  been  interposed  in  the 
proceeding  for  the  making  of  such  assess- 
ment or  the  application  for  the  confirmation 
thereof."  It  was  said  In  regard  to  this 
clause  in  City  at  Blocmington  y.  Blodgett  24 
lU.  App.  650:  "The  meaning  of  this  dause 
is  that  all  proper  objections  and  defenses 
arising  subsequently  to  the  confirmation  of 
the  assessment  and  which  could  not  there- 
fore, have  been  interposed  in  that  proceed- 
ing, may  be  set  up  when  the  collector  seeks 
a  Judgment"  Here,  the  advertisement  of  the 
committee  of  the  council  on  streets  and  al- 
leys for  bids  for  the  work;  the  delivery  of 
the  bids  to  the  chairman  of  that  committee, 
made  in  accordance  with  the  ordinance  of 
March  13,  1893;  the  instrnctlon  of  the  coun- 
cil to  the  committee  to  contract  with  Barnes 
in  accordance  with  his  bid;  the  execution  of 
the  contract  with  Barnes,  changing  the 
terms  prescribed  by  the  ordinance,  and  em- 
bodied in  the  bid,  so  as  to  rednce  the  width 
of  the  paving  from  61  feet  to  63  feet  and  ex- 
tend the  time  for  the  completion  of  the  work 
from  October  30,  1893,  to  December  1,  1883, 
"unless  prevented  from  unavoidable  causes"; 
and  the  passage  of  the  ordinance  of  Sep- 
tember 16,  1893,  providing  that  '"the  width 
of  said  pavement  shall  be  fifty-three  feet 
between  curbing,"— all  these  things  occurred 
subsequent  to  the  confirmation  of  the  assess- 
ment, and  could  not  therefore  have  been  in- 
terposed in  the  assessment  proceeding  prior 
to  the  Judgment  of  confirmation. 

It  is  said,  however,  that  the  application  of 
the  county  collector  for  Judgment  and  order 
of  sale  is  for  the  purpose  of  enforcing  the 
Judgment  confirming  the  assessment  and  that, 
as  the  objection  here  made  does  not  attack 
the  Judgment  Itself,  it  is  not  a  proper  de- 
fense. Certainly,  matters  occurring  subse- 
quent to  the  rendition  of  the  Judgment  of  con- 
firmation, which  go  to  show  Its  annulment, 
are  proper  matters  of  defense,  upon  the  appli- 
cation by  the  collector  for  Judgment  and  or- 
der of  sale,  Just  as  payment  or  release  may  be 
shown  in  defense  against  the  enforcement  of 
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an  ordinary  Judgment  Section  46  of  article 
9  of  the  city  and  Tillage  act  (1  Starr  &  C. 
Ana  St  p.  504)  provides  as  follows:  "If 
any  assessment  shall  be  annulled  by  the  dty 
council  or  board  of  trustees,  or  set  aside  by 
any  court  a  new  assessment  may  be  made 
and  returned,  and  like  notice  given  and  pro- 
ceedings had,  as  herein  required  in  relation  to 
the  first;  and  all  parties  in  interest  shall  have 
the  like  rights,  and  the  city  council  or  board 
of  trustees  and  court  shall  perform  like  duties, 
and  have  like  power  in  relation  to  any  subse- 
quent assessment  as  are  hereby  given  in  rela- 
tion to  the  first  assessment"  The  ordinance 
of  September  16,  1893,  in  connection  with  the 
precedent  occurrences,  leading  op  to  it  as 
above  specified,  virtually  anulled  the  assess- 
ment already  made.  Providing,  as  it  did,  for  a 
different  improvement  and  necessitating  a 
new  estimate,  assessment  and  confirmation, 
it  was  necessarily  inconsistent  with  the  provi- 
sion for  the  paving  of  61  feet  as  contained  in 
the  old  ordinance,  and  with  what  had  been 
done  thereunder,  and  therefore  operated  as  an 
annulment  of  the  old  ordinance,  so  far  as  the 
extent  and  character  of  the  improvement 
were  concerned. 

2.  It  is  claimed  by  appellee  that  appellants 
cave  their  consent  to  the  reduction  of  the 
width  of  the  space  to  be  paved  from  61  feet 
to  53  feet  and  therefore  are  estopped  from 
making  the  objection  that  such  reduction  was 
made.  After  the  bid  made  by  Barnes  for  the 
paving  of  61  feet  in  accordance  with  tho 
terms  of  the  original  ordinance,  and  before 
the  execution  of  the  contract  made  by  him 
with  the  city  on  August  21,  1863,  for  the  pav- 
ing of  only  53  feet  one  Charles  Bogardus 
signed  a  poper,  which  was  also  signed  by  oth- 
er property  owners,  consenting  and  agreeing 
"that,  instead  of  making  said  improvement  61 
feet  wide,  may  reduce  the  width  of  the  same 
4  feet  on  each  side  thereof,  leaving  the  pave- 
ment 63  feet  wide,"  "in  the  following  manner: 
*  •  *.  Pells  and  Bogardus."  The  present 
appellants,  whose  lots  were  specially  taxed 
for  this  improvement  are  Bdgar  Z.  Pells  and 
Hannah  W.  Bogardus.  Charles  Bogardus 
swears  that  he  had  no  power  of  attorney  from 
appellants  to  sign  this  paper  as  their  agent 
and  that  be  never  saw  Pells,  or  had  any  com- 
munication with  him  In  regard  to  signing  It; 
before  be  wrote  upon  It  "Pells  and  Bogardus." 
Whether  he  had  so  acted  for  appellants  in  re- 
lation to  this  property  prior  to  his  signing  the 
paper  as  to  lead  to  the  conclusion  that  he  was 
authorized  to  give  their  written  consent  to 
the  change  in  the  width  of  the  Improvement 
is  a  matter  which  Is  left  in  doubt  by  the  evi- 
dence. We  do  not  deem  it  necessary  to  dis- 
cuss the  question  of  his  agency,  or  to  deter- 
mine the  extent  of  his  authority;  nor  do  we 
deem  it  necessary  to  consider  the  question 
whether  the  filing  of  the  bill  for  an  Injunc- 
tion before  any  work  was  done  towards  the 
paving  of  the  street  operated  as  a  revocation 
of  the  consent  alleged  to  have  been  given  for 
appellants.    We  deem  it  sufficient  to  say  that 


consent  to  the  reduction  of  the  width  of  the 
pavement  eight  feet  did  not  imply  any  consent 
to  the  assessment  as  made.  There  Is  nothing 
in  the  terms  of  the  paper  signed  to  show  that 
appellants  waived  the  right  to  have  a  new 
estimate  made  of  the  cost  of  the  pavement  as 
reduced,  and  a  new  assessment  levied  to  raise 
the  amount  of  such  cost  For  aught  that  ap- 
pears to  the  oontraty,  appellants,  even  if  they 
gave  their  consent  to  the  reduction,  had  no 
reason  to  anppose  that  they  wonld  be  required 
to  pay  the  cost  of  a  pavement  61  feet  wide. 
Instead  of  the  cost  of  a  pavement  53  feet  wide. 
After  they  filed  their  bill  for  an  injunction,  the 
city  passed  a  new  ordinance  on  September  16, 
1893,  amending  the  old  ordinance  In  the  matter 
of  the  width  of  the  pavement  Appellants  had 
a  right  thereafter  to  rely  upon  the  institution 
by  the  dty  of  new  proceedings  under  the  new 
ordinance  in  accordance  with  the  terms  and 
provisions  of  section  46  as  above  quoted.  The 
tact  that  no  new  estimate  or  assr^sment  was 
made  under  the  ordinance  of  September  16, 
1893,  was  a  matter  of  fact  which  they  had  no 
opportunity  to  set  up  against  the  enforcement 
of  the  Judgment  of  confirmation,  imtil  the 
application  of  the  county  collector  for  Judg- 
ment and  order  of  sale  against  delinquent 
lands;  nor  have  they  estopped  themselves 
from  the  right  to  do  so  by  the  act  of  Charles 
Bogardus  in  signing  the  paper  above  men- 
tioned. 

We  ar^  of  opinion  that  the  objection  herein 
considered,  and  made  by  the  appellants  in  the 
court  below,  should  have  been  sustained.  Ac- 
cordingly, the  Judgment  of  the  county  court 
la  reversed,  and  the  cause  is  remanded  to 
that  court  for  further  proceedings  In  accordp 
ance  with  the  views  herein  expressed.  R»- 
versed  and  remanded. 


(169  111.  S4S) 

ORABTREE  et  al.  v.  CRABTREE  et  ai. 
(Supreme  Court  of  Illinois.  Jan.  17,  1896.) 
Deed — Pbmtkrt— Evidence. 
That  a  father,  who  had  repeatedly  ac- 
knowledged his  obligations  to  certain  of  his 
children,  and  executed  a  will  whereby  he  devised 
to  them  land  which  they  had  helped  him  to  culti- 
vate and  pay  for,  before  a  second  marriage,  ex- 
ecuted a  voluntary  deed  conveying  the  land  to 
such  children,  which  he  left  with  the  notary, 
with  instructions  to  record  and  deliver  the  same 
on  his  death,  stating  that  he  did  not  wish  to  see 
it  again,  and  that  the  grantees,  who  remained  In 
possession  of  the  land  with  the  grantor,  were 
aware  of  the  execution  of  the  deed,  and  accept- 
ed it  shows  a  delivery  of  the  deed. 

Appeal  frcHn  circuit  court  Greene  county; 
George  W.  Herdman,  Judge. 

Suit  by  John  W.  Crabtree  and  others 
against  Joseph  A.  Crabtree  and  others  for 
partition.  From  a  decree  ordering  a  parti- 
tion, defendants  appeaL    Reversed. 

In  1886,  and  years  prior,  BarziUar  Crab- 
tree owned  a  farm  In  Greene  county.  111., 
on  which  he  resided.  He  bad  Issue,  eight 
children.  Five  of  these  bad  married,  and 
resided  away  from  their  ancestor'a  farm, 
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and  serenil  bad  Issue  bom  to  them,  and 
subsequently  died.  Certain  cbildren  of  Bar- 
ziUar  Crabtree,  witb  others,  are  appellees 
here,  who  are  complainants  In  this  bill. 
Three  children— the  appellants,  with  their 
sister  Rachel— remained  at  the  father's  home, 
and  aided  in  manai^ng  and  cultivating  the 
farm,  and  keeping  house;  the  fatlier  hav- 
ing l>ecome  a  widower.  On  the  21st  day  of 
April,  1886,  and  prior  to  the  death  of  his 
wife,  Barziliar  Crabtree  made  bis  will,  by 
which  he  beaneathed  120  acres— a  part  of 
bis  leo-acre  farm— to  appellants  and  their 
sister  Rachel.  The  clause  of  the  will  by 
which  this  devise  was  made  contained  tlds 
farther  declaration:  "And  in  providing  for 
the  atwTe  and  last  named  two  sons  and 
daughter,  in  what  may  seem  to  be  in  a  more 
liberal  manner  than  is  the  case  of  other  chil- 
dren first  named,  is  that  the  sold  Frank  and 
Joseph  and  Rachel  have  to  a  very  large  ex- 
tent, and  will  say  that  they  almost  wholly 
have,  been  the  means  and  caused  the  making 
of  and  the  paying  for  the  above  property, 
both  real  and  personal,  that  I  have  herein 
willed  to  them,  and  as  they  are  to  provide 
and  care  for  their  mother  as  well,  for  this 
and  other  good  and  sufficient  reasons,  I  give 
them  as  above,  knowing  full  well  that  by 
Fight  it  should  be  theirs."  In  March,  1888, 
Rachel  died  unmarried,  and  without  issue; 
the  appellants  continuing  to  reside  with  their 
father  on  the  farm.  On  the  lltb  day  of  De- 
cember, 1888,  Barziliar  Crabtree,  father  of 
appellants,  executed  his  warranty  deed,  con- 
veying absolutely,  in  fee  simple,  to  the  appel- 
lants. Jointly,  the  N.  ^  of  the  S.  W.  %  and 
the  S.  £!.  V4  ot  section  5  in  township  12,  range 
11  W.,  in  Greene  county,  111.,  and  which  deed 
was  by  him  on  the  same  day  duly  acknowl- 
edged before  E.  M.  Husted,  a  notai7  public. 
The  land  conveyed  by  this  deed  is  the  same 
set  forth  in  the  seventh  clause  of  his  will, 
made  in  1886,  although  differently  described. 
This  deed  was,  immediately  after  the  execu- 
tion of  the  same  by  him,  delivered  to  the  no- 
tary, E.  M.  Husted,  for  appellants.  Husted 
then  and  there  took  the  deed,  and  kept  it  in 
his  private  possession,  for  appellants,  until 
the  death  of  their  father,  when  It  was  placed 
on  record.  At  the  date  of  this  deed,  appel- 
lants' father  owned  all  of  the  S.  W.  >4  of 
section  5,  above  stated.  By  this  deed  he 
conveyed  to  appellants  only  120  acres  of 
the  same,  thus  retaining  the  S.  W.  14  of  S. 
W.  %  of  said  section  5,  and  of  which  he  died 
seised.  On  the  afternoon  of  the  same  day, 
after  executing  and  delivering  that  deed, 
Barziliar  Crabtree,  the  father  of  appellants, 
married  Margaret  Perrlne.  Appellants  con- 
tinued, ever  since,  In  the  actual  possession 
of  the  land  in  controversy,  and  where  their 
father  died  on  the  30th  day  of  July,  1892; 
his  second  wife  also  dying  in  March,  1893. 
On  the  13th  day  of  February,  1893,  the  bill 
of  complaint  in  this  cause  was  filed,  alleging 
that  Barziliar  Crabtree  was,  on  the  21st  day 
of  April,  1886,  the  owner  in  fee  of  the  S.  W. 


14  of  said  section  5;  that  on  that  day  he  ex- 
ecuted his  will;    that,  subsequent  to  that 
day,  his  wife  died,  and  that,  thereafter,  on 
the  11th  day  of  December,  1888,  he  married 
Margaret  Perrlne;  that  on  the  11th  day  of 
December,  before  his  second  marriage,  "for 
the  purpose  of  depriving  his  second  wife  of 
her  dower,  and  for  the  purpose  of  depriving 
his  lawful  belra  of  their  Just  and  equitable 
portion  of  his  estate,  he,  then    unmarried, 
without  any  consideration,  and  induced  by 
the  fraudulent  practices  and  misrepresenta- 
tions exercised,  used,  and  made  to  him  by 
appellants,  Joseph  A.  and  A.  Franklin  Crab- 
tree, unlawfully  executed  a  warranty  deed 
of  conveyance  to  appellants  for  the  land  in 
controversy  in  this  case."    At  the  hearli^ 
of  this  cause  the  complainants  amended  the 
bill  by  charging  "that  this  deed  was  never 
In  fact  delivered  to  appellants  during  the 
lifetime  of  said  Barziliar  Crabtree,"  and  that 
"he  was,  at  the  date  of  said  deed,  over  the 
age  of  80  years."     At  the  same  time,  com- 
plainants further  amended  the  bill  of  com- 
plaint, alleging  "that  Barziliar  Crabtree  was 
not  of  sufficiently  sound  mind  and  memory 
to  make  and  execute  a  valid  deed  of  con- 
veyance to  said  real  estate,  and  was  easily 
unduly  influenced  by  the  said  Joseph  and 
Franklin  Crabtree,  and  by  reason  thereof 
was  induced  to  execute  said  deed,  etc.,  and 
that  said  deed  was  not  recorded  until  the 
3d  day  of  August,  1892,  after  the  death  of 
said  Barziliar,"  and  that  Margaret  Crabtree, 
his  widow,  is  entitled -to  dower  in  the  lands 
conveyed  by  said  deed,  and,  subject  to  that 
dower,  all  the  complainants  and  the  defend- 
ants, as  the  only  heirs  of  the  said  Barziliar 
Crabtree,   are   entitled   to  their   respective 
shares  In  the  land  conveyed  by  said  deed. 
BUI  prays  the  said  will  be  declared  null  and 
void,  the  deed  to  appellants  be  canceled  and 
forever  for  naught  held,  and,  subject  to  the 
dower  of  the  widow,  all  of  the  lands.  Includ- 
ing the  land  conveyed  by  that  deed  to  ap- 
pellants, be  partitioned,  ete.,  and.  In  case 
such  partition  cannot  be  made  without  man- 
ifest prejudice,  etc.,  all  of  said  lands  be 
sold,  and  the  proceeds  divided  among  all 
the  heirs  of  the  said  Barziliar  Crabtree,  ac- 
cording to  their  respective  interests,  etc.    Ap- 
pellants answered  the  bill,  denying  the  char- 
ges that  their  father  was  not  of  sound  mind 
and  memory  when   he  executed  the  deed 
in   question;    denying    the   deed    in   ques- 
tion was  executed  to  deprive  Margaret  Per- 
rlne, his  second  wife,  of  her  dower,  or  for 
the  purpose  of  depriving  the  heirs  of  their 
Just  portion  of  that  estate;  denying  all  the 
other  diaries  apilnst  them,  as  to  the  undue 
influences,  etc.,  alleged  to  have  been  prac- 
ticed by  them,  etc.     The  answer  also  alleges 
there  was  a  valid  delivery  of  that  deed,  and 
denies  the  charge  in  the  bill  of  complaint. 
The    infants    made    the    usual    answer    by 
their  guardian  ad  litem.     Replications  hav- 
ing been  filed  to  the  answers,  this  cause  was 
referred  to  the  mastet  In  cliancery  to  take 
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proofs  of  respectlTe  parties,  wlfb  directions 
that  the  master  report  the  evidence  to  the 
court  The  evidence  shows  Barzillar  Crab- 
tree  frequently  expressed  his  purpose  and 
reasons  for  giving  appellants  the  greater 
part  of  his  property,  and,  after  the  execution 
of  the  deed,  left  It  with  the  officer  who 
took  the  acknowledgment,  directing  him  to 
retain  it  until  the  grantor's  death,  and  then 
deliver  It  to  the  appellants,— that  be  (the 
grantee)  never  wanted  to  see  the  deed  again. 
The  weight  of  the  evidence  shows  the  gran- 
tor, at  the  time  of  matclng  his  will,  and  sub- 
sequently, and  at  the  time  ot  the  execution 
of  the  deed,  was  of  sound  mind,  and  fully 
comprehended  the  etTect  and  nature  of  the 
act  No  evidence  of  undue  influence  is 
shown  to  cause  the  execution  of  the  will  or 
deed.  Neither  does  the  evidence  show  the 
deed  was  executed  for  the  purpose  of  depriv- 
ing his  second  wife  of  dower.  The  will  was 
revoked  by  the  second  marriage.  The  court 
found  the  deed  was  not  executed  by  reason 
of  undue  influence  or  fraud,  and  the  grantor 
was  possessed  of  mental  capacity,  knowing 
the  elTect  and  nature  and  consequence  of 
his  act,  but  held  no  delivery  was  shown. 
The  decree  found  the  will  and  deed  was  null 
and  void,  and  decreed  partition,  etc.  From 
that  decree  the  grantees  in  the  deed  prose- 
cuted this  appeal,  and  assign  error  In  find- 
ing there  was  no  delivery  of  the  deed,  and 
decreeing  partition. 

Mark  Meyersteln,  for  appellants.  James  R. 
Ward  and  Frank  A.  Whiteside,  for  appellees. 

PHILLIPS,  J.  (after  stating  the  facta). 
The  question  presented  on  this,  record  is 
whethw  there  was  a  delivery  of  the  deed  by 
the  grantor  therein.  A  delivery  of  a  deed 
will  be  presumed  from  slight  circumstances, 
where  there  is  proof  of  an  intention  on  the 
part  of  the  grantor  to  convey  to  the  grantee. 
BrinckerhoS  v.  Lawrence,  2  Sandf.  Ch.  4(X>. 
In  cases  of  voluntary  settlements,  the  legal 
presumption  in  favor  of  delivery  of  deeds  Is 
greater  than  in  ordinary  cases  of  bargain  and 
sale.  Bryan  v.  Wash,  2  Oilman,  667;  Rlvard 
T.  Walker,  39  111.  413;  Douglas  v.  West,  140 
HL  455,  31  N.  £.  403;  Haenni  v.  Blelsch,  146 
lU.  262,  34  N.  £!.  153.  A  deed  may  be  deliv- 
ered to  a  third  person  for  the  benefit  of  a 
grantee,  and.  If  accepted  by  the  beneficiary, 
the  delivery  Is  as  good  as  though  made  direct 
to  him,  and  as  efCective  in  conveying  title, 
where  no  future  control  of  the  deed  Is  re- 
served to  the  grantor.  Stlnson  v.  Anderson, 
96  lU.  373.  The  mere  fact  that  It  Is  for  the 
benefit  of  such  grantee  will,  in  some  cases, 
raise  the  presumption  of  acceptance.  Rlvard 
V.  Walker,  supra.  In  Bryan  v.  Wash,  2  Oil- 
man, 557,  it  was  said  a  delivery  is  essential 
to  the  validity  of  every  deed,  and  the  court 
held:  "Anything  which  clearly  manifests  the 
Intention  of  the  grantor  and  the  person  to 
whom  it  Is  delivered  that  the  deed  shall  pres- 
ently become  curative  and  effectual,  that 
the  grantor  loses  all  .control  ov«r  it,  and  that 


by  It  the  grantee  Is  to  become  possessed  of 
the  estate,  constitutes  a  sufllcient  delivery. 
The  very  essence  of  the  delivery  Is  the  inten- 
tion of  the  party."  This  Is  followed  by  many 
cases  in  this  state.  We  cite  Stlnson  v.  An- 
derson, supra;  WInterbottom  v.  Pattlson,  152 
ni.  334,  38  N.  E.  1050;  Ounnell  v.  CockerlU, 
SI  ni.  320;  Bovee  v.  Hlnde,  135  111.  137,  25 
N.  E.  694;  Gline  v.  Jones,  111  HI.  563;  Oliver 
V.  OUver,  140  m.  542,  86  N.  B.  965.  In  this 
record  It  is  shown,  by  the  grantor's  declara- 
tion, made  In  his  will,— which  afterwards  be- 
came Invalid  by  bis  marriage,— 4hat  he  was 
under  obligations  to  appellants  because  of 
their  remaining  with  him  and  aiding  him  to 
pay  for  this  land,  because  of  which  he  de- 
sired to  convey  the 'land  to  them.  This  dec- 
laration was  substantially  repeated  on  differ^ 
eot  occasions  thereaft^.  Contemplating  a 
remarriage,  and,  perhaps,  aware  of  the  fact 
that  such  marriage  would  Invalidate  the  will, 
be  determined  to  convey  the  land  by  deed. 
That  was  the  manifest  intention.  With  that 
object  in  view,  he  executed  and  acknowl- 
edged the  deed,  placed  It  In  the  bands  of  a 
third  party,  with  the  declaration  that  he 
never  wished  to  see  It  again,  and,  on  his 
death.  It  was  to  be  delivered  and  recorded. 
The  grantees  were  then  In  the  possession  of 
the  land  with  the  grantor,  knew  before  bis 
death  of  the  execution  of  the  deed,  accepted 
It,  and  cultivated  the  land.  The  deed  was  In 
the  nature  of  a  voluntary  settlement  In  favor 
of  these  eons.  Every  element  necessary  to 
constitute  a  delivery  Is  here,  and,  as  strongly 
as  It  can  be  shown,  such  Intention  prevails 
and  Is  evinced.  We  hold  the  evidence  suffi- 
ciently shows  a  delivery  of  the  deed,  and  the 
decree  of  the  circuit  court  setting  aside  that 
deed,  and  ordering  partition  of  the  lands  de- 
scribed In  the  decree,  was  error.  The  decree 
Is  reversed,  and  the  cause  Is  remanded. 


(169  III.  826) 

HARTWBLL  Y.  DB  VAULT  et  al. 

(Supreme  Court  of  Illinois.     Jan.  17,  1896.) 

Dower— ExcHAKOB  or  Lands — ^Pabtition— 
Attornbt'b  Fkes. 

1.  Dower  Act,  i  17,  provldinar  that,  if  the 
husband  "exchange'*  land  for  other  land,  the 
wife  shall  not  have  dower  of  both,  does  not  de- 

Erive  the  wife,  after  enforcement  against  her 
nsband's  estate  of  a  note  received  in  consider- 
ation of  the  release  of  her  dower  in  lands  con- 
veyed by  the  husband,  from  claiming  dower  In 
other  lands  conveyed  to  the  husband  m  part  con- 
sideration of  the  first  conveyance,  the  balance  of 
the  consideration  for  which  was  paid  in  person- 
alty. 

2.  3  Starr  &  O.  St  p.  035,  providing  that 
in  partition,  when  the  interests  of  all  the  par- 
ties are  properly  set  forth  in  the  bill,  the  court 
shall  apportion  the  costs,  including  a  reasonable 
solicitor  8  fee.  among  the  parties  in  interest,  does 
not  require  the  cou.t.  in  an  action  by  a  surviving 
wife  for  dower  end  partition  of  land,  where 
the  wife  is  required  to  amend  her  complaint  by 
making  new  parties,  and  where  she  also  sets  up 
a  claim  of  homestted  by  amendment,  to  tax  the 
fee  of  complainant's  solicitor  against  defendants, 
especially  where  the  case  was  hotly  contested, 
instead  of  an  amicable  settlement  being  reached. 
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Appeal  from  circuit  conrt,  Greene  county; 
George  W.  Herdman,  Judge. 

Suit  by  Anna  L.  Haxtwell  against  Hattle 
De  Vault  and  others.  From  a  decree  of  par- 
tition denying  complainant  dower  In  certain 
lands,  she  appeals.    Reversed. 

The  original  bill  In  this  cause  was  filed  on 
July  19, 1894,  by  Anna  U  Hartwell,  widow  of 
Cyrus  Hartwell,  for  dower  In,  and  partition 
of,  the  lands  described  therein;  alleging  that 
the  said  Cyrus  Hartwell  died  on  June  4, 
1894,  seised  in  fee  simple  of  tbe  lands  there- 
in described,  leaving  no  child  or  children  or 
descendants  of  child  or  children,  but  leaving 
the  complainant,  Anna  L.  Hartwell,  hla  wid- 
ow, and  the  defendants,  his  sisters  and  neph- 
ews and  nieces,  as  his  only  heirs  at  law;  alleg- 
ing that,  by  the  death  of  Cyrus  Hartwell, 
the  complainant  below  (appellant  here)  be- 
came entitled,  as  heir,  to  one-half  of  said 
lands  In  fee  simple,  subject  to  the  mortgages 
therein  described,  and  dower  in  the  remain- 
ing half,  subject  to  said  mortgages;  setting 
fortb  the  Interests  of  the  parties  named  in 
the  original  bill;  and  praying  for  partition 
and  assignment  of  dower.  On  September 
17,  1894,  complainant  filed  an  amendment 
to  her  bill,  making  Anna  Mary  Hartwell 
and  Ethel  Aaron  Hartwell  new  parties  there- 
to, and  claiming  homestead.  A  guardian  ad 
litem  was  appointed  by  the  c6urt  for  the 
minor  heirs,  who  answered.  The  adult  de- 
fendants filed  answers,  denying  the  com- 
plainant's right  to  dower  in  the  premises,  as 
claimed  In  the  bllL  The  answer  filed  by  the 
sisters  of  deceased  and  certain  of  his  nieces 
alleged  that  the  complainant  was  not  entitled 
to  dower,  upon  the  ground  that  on  the  lOtb 
day  of  May,  1887,  the  said  Cyrus  Hartwell 
was  the  owner  In  fee  of  certain  lands  situat- 
ed In  Vermilion  and  Scott  counties.  111.,  and 
that  John  Leemonwas  on  the  same  day  owner 
of  an  undivided  one-half  of  certain  lands  in 
Greene  county,  and  that  on  the  same  day 
the  said  Cyrus  Hartwell  and  John  Leemon 
agreed  to  make,  and  did  make,  an  exchange 
of  lands,  as  follows:  The  said  Cyrus,  by  his 
deed  of  that  date,  his  wife,  Anna  L.  Hart- 
well, joining  therein,  conveyed  to  John  Lee- 
mon said  land  in  Vermilion  and  Scott  coun- 
ties, valued  at  $32,000,  out  of  which  was  de- 
ducted a  mortgage  upon  said  land  for  $12,- 
000;  and  the  said  John  Leemon,  by  his  deed 
of  that  date,  his  wife  joining  therein,  con- 
veyed to  the  said  Cyrus  Hartwell,  in  ex- 
change for  the  land  so  deeded  to  him  by 
Cyrus  Hartwell,  his  undivided  one-half  In- 
terest in  said  lands  In  Greene  county.  The 
answer  further  avers  that  the  complainant, 
when  she  joined  in  the  conveyance  to  John 
Leemon,  had  no  other  interest  in  the  lands 
therein  conveyed  than  an  inchoate  right  of 
dower,  and  that  it  was  then  and  there  agreed 
between  her  and  her  husband  that,  in  consid- 
eration of  her  release  of  her  right  of  dower  in 
the  premises  conveyed  and  exchanged  with 
the  said  Leemon,  he  (the  said  Hartwell) 
would  execute  and  deliver  to  her,  and  she 


would  accept  from  bim,  his  note  bearing 
date  May  10,  1887,  for  910,000,  due  one  day 
after  date,  with  Interest  thereon  until  paid. 
Defendants  further  alleged  that  tbe  said 
Hartwell,  In  consideration  of  the  release  of 
dower,  executed  and  delivered  said  note  to 
said  complainant  on  said  day;  and  that 
since  tbe  death  of  her  husband,  to  wit,  on  Oc- 
tober 14,  1804,  the  complainant,  having  pre- 
viously filed  the  said  note  as  a  claim  against 
her  husband's  estate,  obtained  judgment 
thereon  In  the  county  court  of  Greene  county 
for  $15,082.78,  which  judgment  is  still  In 
force  and  effect.  The  defendants  further 
averred  that,  by  force  of  section  17  of  chap- 
ter 41  of  the  statutes  of  Illinois,  the  complain- 
ant could  not  have  dower  in  both  lands  giv- 
en and  those  taken  in  exchange,  and  that 
by  making  said  agreement  with  her  husband, 
and  by  accepting  said  note,  the  complainant 
elected  to  take  her  dower  from  the  lands  giv- 
en in  exchange,  and  is  estopped  from  claim- 
ing dower  In  the  lands  received  In  exchange 
by  the  said  Hartwell  from  the  said  Leemon. 
The  defendants  further  averred  that  the 
lands  conveyed  by  Leemon  to  Hartwell  were 
valued  at  $20,000.  The  trial  court  rendered 
a  decree  for  partition,  finding  the  allegatlona 
in  the  answer  of  the  defendants  as  to  the  ex- 
change of  lands  with  John  Leemon  to  be 
true,  and  that,  by  reason  of  the  statute  afore- 
said, the  complainant  was  precluded  from 
claiming  dower  In  lands  conveyed  by  Lee- 
mon to  Hartwell,  to  which  part  of  the  decree 
exceptions  were  taken.  The  commissioners 
reported  the  premises  to  be  incapable  of  di- 
vision, and  appraised  them  at  $100,780.  Com- 
plainant assented  to  the  sale  of  the  home- 
stead and  dower  without  waiving  any  claim 
to  full  amount  of  dower.  Decree  was  ren- 
dered approving  the  report  of  the  commis- 
sioners of  said  sale.  The  court  also  found 
the  sum  of  $1,'200  to  be  a  reasonable  fee  for 
complainant's  solicitors,  and  overruled  a  mo- 
tion by  complainant  to  have  said  fee  taxed 
as  costs,  and  apportioned  among  the  parties 
in  Interest,  so  that  each  should  pay  bis  or 
her  equitable  proportion  thereof,  but  decreed 
that  it  be  paid  out  of  complainant's  Interest. 
It  appears  from  the  evidence  that  Cyrus 
Hartwell  and  John  Leemon  each  owned  an 
undivided  one-half  of  certain  lands  in  Greene 
county,  and  that  the  land  ao  conveyed  bf 
Leemon  to  Hartwell  was  tbe  undivided  one- 
bolf  thereof  owned  by  Leemon.  One  of  the 
witnesses  testified  that  there  was  some  mon- 
ey due  Leemon  which  he  had  advanced,  in 
excess  of  his  balf  In  purchasing  the  land  hi 
Greene  county.  Upon  the  hearing  of  the  cause 
In  the  court  below,  an  agreement  dated  May 
10,  1887,  between  Cyrus  Hartwell  and  his 
wife,  the  present  appellant,  was  introduced 
In  evidence,  wherein,  after  reciting  that  the 
parties  thereto  were  the  owners  In  law  of 
certain  lands  in  Vermilion  county,  which 
were  about  to  be  sold  for  $32,000,  subject  to 
a  mortgage  executed  by  the  parties  thereto 
for  $12,000,  and  tbat  the  first  party,  Cyras 
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Hartwell,  waa  engaged  in  reclaiming  a  large 
tract  of  land  In  Greene  county,  requiring  tbe 
expenditure  of  large  sums  of  money,  there- 
fore said  first  party  thereby  agreed  "to  set 
oyer  and  pay  for  the  sole  and  absolute  use 
a  sum  of  $10,000";  and  the  said  second  party, 
Anna  L.,  Hartwell,  in  consldemtlon  of  the 
premises,  therein  agreed  to  join,  and  did  Join, 
first  party  in  the  conveyance  of  said  land. 
There  were  also  introduced  In  evidence  a 
deed  dated  May  10,  1887,  executed  by  Cyrus 
Hartwell  and  Anna  L.  Hartwell,  his  wife,  to 
John  Leemon,  conveying,  In  consideration  of 
924,000,  certain  lands  in  Vermilion  county, 
subject  to  highway  easements  and  a  mort- 
gage for  $8,500,  and  to  a  lease  theretofore  ex- 
ecuted of  certain  portions  of  said  lands  to 
certain  parties  therein  named;  also,  a  deed 
executed  by  Cyrus  Hartwell  and  his  said 
wife  to  the  said  John  Leemon,  conveying,  in 
consideration  of  $8,000,  certain  lands  in  Ver- 
milion county,  subject  to  railway  and  high- 
way easements,  and  subject  to  a  mortgage  of 
93,600  and  the  said  lease  for  three  years; 
also  a  deed  dated  May  10,  1887,  executed  by 
John  Leemon  and  wife  to  Cyma  Hartwell, 
quitclaiming,  in  consideration  of  $12,000,  his 
Interest  In  certain  lauds  In  Greene  county; 
also,  an  agreement  dated  May  10,  1S87,  ex- 
ecuted tietween  Cyrus  Hartwell,  of  the  first 
part,  and  John  Leemon,  of  the  second  part, 
the  material  proTislons  of  which  are  stated 
in  the  (pinion. 

Frank  A.  Whiteside,  for  appellant  J.  H. 
Dyer  and  Thomas  Henshaw,  for  appellees. 

MAGRUBEB,  J.  The  question  is  whether 
appellant  is  entitled  to  dower  In  the  lands  in 
Greene  county  conveyed  by  John  Leemon  to 
her  husband,  Cyrus  Hartwell,  on  May  10, 
1887.  By  Joining  with  her  husband,  in  con- 
sideration of  his  giving  her  a  note  for  $10,- 
OOOt  oh  the  execution,  on  the  same  day,  of 
a  deed  to  Leemon  of  the  lands  In  Vermilion 
and  Scott  counties,  and  by  entering  up 
Judgment  after  his  death,  upon  this  note 
against  his  estaite,  did  appellant  waive  the 
right  to  claim  dower  in  the  lands  in  Greene 
county?  The  answer  to  this  question  de- 
pends upon  the  further  question  whether 
there  was  such  an  exchange  of  lands  be- 
tween her  husband  and  Leemon,  and  such 
an  election  on  her  part,  as  are  contemplated 
by  section  17  of  the  dower  act  of  this  .itate. 
That  section  is  as  follows:  "If  a  husband 
or  wife  seized  of.  an  estate  of  inheritance  in 
lands  exchange  it  for  other  lands,  the  surviv- 
ing husband  or  wife  shall  not  have  dower 
-of  both,  but  shall  make  election  as  herein- 
before provided  to  be  endowed  of  the  lands 
given  or  those  taken  in  exchange;  and  if  such 
election  be  not  evinced  by  the  commence- 
ment of  proceedings  for  the  recovery  and  as- 
signment of  dower.  In  the  lands  given  in  ex- 
change, within  one  year  after  the  death  of 
-such  husband  or  wife,  the  survivor  shall  be 
adeemed  to  have  elected  to-  take  dower  «f  the 


lands  received  in  exchange."    1  Starr  &  0. 
St  p.  904. 

The  contention  of  appellees  is  that  the  lands 
In  Greene  county  were  acquired  by  Cyrus 
Hartwell  in  exchange  for  the  lands  In  Ver- 
milion and  Scott  counties;  that  the  consid- 
eration for  the  note  was  the  release  by  ap- 
pellant of  her  inchoate  right  of  dower  in  the 
lands  in  Vermilion  and  Scott  counties;  that 
the  note  was  held  by  her  in  lieu  of,  and  that 
it  represented,  her  inchoate  right  of  dower 
in  the  lands  g^lven  In  exchange;  that,  after 
the  death  of  her  husband,  she  had  a  right  to 
elect  whether  she  would  be  endowed  of  the 
lands  given  (which  were  represented  by  the 
910,000  note)  or  those  taken  in  exchange;  that 
by  filing  the  note  as  a  claim  against  her  hus- 
band's estate,  and  obtaining  Judgment  there-, 
on  within  a  year  after  his  death,  she  thereby 
elected  to  take  the  thing  representing  her 
dower  In  the  lands  given  in  exchange,  and  is 
now  legally  and  equitably  precluded  or  es- 
topped from  claiming  dower  in  the  lands 
taken  in  exchange.  It  is  not  claimed  that 
her  election  was  or  could  be  "evinced  by  the 
commencement  of  proceedings  for  the  recov- 
ery and  assignment  of  dower  in  the  lands" 
alleged  to  have  been  "given  in  exchange,"— 
that  is  to  say,  in  the  lands  In  Vermilion  and 
Scott  counties,— because  she  released  her  dow- 
er In  these  lands  by  uniting  with  her  hus- 
band In  the  conveyance  of  them  to  Leemon. 
What  we  regard  as  the  fatal  objection  to  the 
theory  of  appellees  is,  that  there  was  not 
such  an  "exchange"  of  lands  as  is  contem- 
plated by  the  statute.  The  word  "exchange," 
as  used  In  the  statute,  has  the  same  mean- 
ing which  It  had  at  common  law.  1  Scrib. 
Dower,  p.  286,  t  11;  1  Washb.  Real  Prop, 
marg.  p.  158,  {  11.  The  rule  that  a  widow 
is  not  to  be  endowed  of  both  parcels  of  land 
exchanged  is  as  ancient  as  the  common  law. 
Cass  V.  Thompson,  1  N.  H.  65.  An  "ex- 
change," as  defined  by  Blac^stone,  "Is  a  mu- 
tual grant  of  equal  interest;  the  one  in  consid- 
eration of  the  other.  The  word  'exchange' 
is  so  individually  requisite  and  appropriated 
by  law  to  this  case  that  it  cannot  be  sup- 
plied by  any  other  word  or  expressed  by  any 
circumlocution.  The  estates  exchanged  must 
be  equal  In  quantity,  not  of  value,  for  that 
la  immaterial,  but  of  Interest;  as  fee  simple 
for  fee  simple,  a  lease  for  20  years  for  a 
lease  for  20  years,  and  the  like."  2  BI. 
Comm.  marg.  p.  323;  1  Scrlb.  Dower,  p.  284, 
S  7.  The  word  "exchange,"  when  used  In 
reference  to  real  estate,  has  at  common  law 
the  <definlte  and  well-defined  meaning  above 
expressed  by  Blackstone.  7  Am.  &  Eng.  Enc. 
Law,  p.  115;  5  Am.  &  Eng.  Enc.  Law,  p.  892, 
and  cases  In  note.  It  Is  not  sufficient  that 
the  parties  make  ordinary  deeds,  for  the 
deed  must  be  one  of  exchange,  and  to  that 
mode  of  conveyance  the  word  "exchange"  is 
essential.  Cass  v.  Thompson,  supra.  In  Wll» 
cox  V.  Randall,  7  Barb.  633,  it  was  held  that 
the  word  "exchange,"  as  used  in  a  statute 
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like  oars,  -which  provides'  that,  If  a  hasbaQd 
seised  of  an  estate  of  Inheritance  In  lands 
exchange  them  for  other  lauds,  his  widow 
shall  not  have  dower  ot  both,  but  shall  make 
her  election  within  a  year,  etc..  Is  to  receive 
the  same  interpretation  which  Is  applied  to 
it  when  used  at  common  law,  in  reference  to 
that  species  of  conveyance;  and  it  was  also 
there  held  that  there  Is  no  exchange  of  equal 
Interests  where  a  part  of  the  consideration 
consists  of  money  or  personal  property,  and 
a  part  of  land.  In  Long  v.  Fuller,  21  Wis. 
122,  It  was  held  that  a  power  of  attorney  to 
"exchange  and  convey"  a  certain  lot  for 
other  real  estate  did  not  authorize  the  attor^ 
ney  to  purchase  land  to  be  paid  for  In  part  by 
an  assignment  of  the  principals'  interest  In 
said  lot  (under  a  contract  of  sale),  and  the 
'  remainder  and  greater  part  In  money.  See, 
also,  Mahoney  v.  Voung,  3  Dana,  588. 

An  application  of  the  rules  thus  laid  down 
to  the  facts  of  this  case  shows  that  there 
was  hiere  no  "exchange"  of  lands  witliln  the 
common-law  meaning  of  ttiat  term.  The 
deeds  executed  by  the  parties  not  only  do  not 
make  use  of  the  word  "exchange,"  but,  when 
considered  In  connection  with  the  contract 
made  on  the  same  day  and  with  all  the  oth- 
er evidence,  they  do  not  amount  to  "a  mutual 
grant  of  equal  Interests;  the  one  In  con- 
sideration of  the  other."  The  consideration 
expressed  in  the  conveyances  of  the  Ver- 
milion county  lands  was  $24,000,  subject  to 
mortgages  amounting  to  $12,000,  making 
$20,000.  There  is  no  evidence  contradicting 
the  consideration  thus  named  In  the  deeds. 
We  are  not  referred  to  any  deed  in  the  rec- 
ord of  the  Scott  county  lands,  nor  does  the 
contract  of  May  10,  1887,  between  appellant 
and  her  husband,  mention  any  lands  In  Scott 
county;  but  one  of  the  witnesses  states  that 
the  lands  In  Scott  county  conveyed  by  Hart- 
well  to  Leemon  were  valued  at  $717.08. 
Whether  the  actual  consideration  for  the 
lands  transferred  by  Hartwell  to  Leemon 
was  $20,000  or  $20,717.03.  they  were  not  so 
transferred  In  exchange  for  the  lands  in 
Greene  county  alone,  but  for  Leemon's  one- 
half  Interest  In  the  lands  In  Greene  county 
and  certain  personal  property  and  other  in- 
terests and  equities,  described  in  the  contract 
executed  on  May  10,  1887,  between  Hartwell 
and  Leemon,  who  seem  to  have  been  part- 
ners in  the  ownership  of  the  Greene  county 
lands,  and  In  an  understanding  for  reclaim- 
ing and  "leveeing"  those  lands.  The  deed 
from  Leemon  to  Hartwell  of  the  former's 
Interest  In  the  Greene  county  lands  was  exe- 
cuted for  a  consideration  therein  expressed 
of  $12,000;  and  there  is  nothing  In  the  tes- 
timony to  show  that  such  was  not  the  real 
consideration  for  that  conveyanc&  How, 
then,  did  Leemon  pay  the  balance  of  the 
$20,000  or  $20,717.03.  for  the  Vermilion  and 
Scott  county  lands  over  and  above  $12,000  T 
Manifestly,  as  it  seems  to  ns,  by  turning  In 
the  personal  property  and  other  interesta 


mentioned  In  the  contract  between  Hartwell 
and   Leemon.     That  contract   recites  that 
Leemon  grants,  bargains,  sells,  conveys,  and 
assigns  to  Hartwell  all  his  Interest  In  all 
personal  property  held  under  the  name  of 
Hartwell  and  Leemon,  consisting  of  cattle, 
horses,  mules,  hogs,  agricultural  instruments, 
leveeing  tools,  and  machinery,  and  other  ar- 
ticles, and  one  leveeing  machrine  then  lieing 
constructed  In  Ohio;  and  also  all  his  Inter- 
ests In  any  rights,  profits,  equities,  contracts, 
mortgages,  and  lands  made  or  obtained  un- 
der a  contract  theretofore  made  by  Hartwell 
and  Leemon  with  one  White,  which  latter 
contract  evidently  had  reference  to  the  lands 
In  Greene  county;  and  also  all  his  claims  for 
money  advanced  or  borrowed  by  him,  and 
turned  over  by  him,  to  be  used  in  the  piu-- 
chase  of  lands  and  in  the  management  of  the 
business  under  the  Wtilte  contract    And  the 
contract  between  Hartwell  and  Leemon  fur- 
ther recites  that,  In  consideration  of  the  sale 
and  assignment  of  the  personal  property.  In- 
terest, and  claims  before  mentioned  by  Lee- 
mon to  Hartwell,  Hartwell  has  executed  to 
JLeemon  deeds  conveying  titles  to  lands  In 
Vermilion  county  and  an  interest  In  lands 
In  Scott  county,  and  has  agreed  with  Lee- 
mon to  carry  out  the  obligations  of  the  White 
contract,  and  to  pay  all  debts  created  or 
to  be  created  by  that  contract,  and  to  bold 
Leemon  harmless  from  the  same.     Now,  It 
is  quite  apparent  that  there  was  no  common- 
law  exchange  of  Hartwell's  lands  in  Vermil- 
ion and  Scott  counties  for  Leemon's  inter- 
est in  the  lands  In  Greene  county,  but  that 
there  was  a  sale  by  Hartwell  of  his  lands  in 
Vermilion  and  Scott  counties  to  Leemon  for 
about  $20,000,   and  that  Leemon  paid  for 
such  lands  by  turning  in  bis  interest  in  the 
Greene  county  lands,  and  in  the  personal 
property,  and   in  the  equities  and   claims 
growing  out  of  the  White  contract'    That 
Hartwell  regarded  the  transaction  as  a  sale 
is  shown  by  the  following  recital  in  his  con- 
tract with  his  wife,  made  on  May  10,  1887: 
"Whereas,  the  parties  hereto  are  the  own- 
ers in  law  of  certain  lands  in  Vermilion 
county,  and  state  of  Illinois,  which  are  about 
to  be  sold  for  thirty-two  thousand  dollars, 
subject  to  a  mortgage  heretofore  executed  by 
the  parties  hereto,  amounting  to  twelve  thou- 
sand dollars."    The  evidence  tends  to  sboW 
that  Cyrus  Hartwell  had  accumulated  some 
640  acres  of  land  in  Vermilion  county,  worth 
more  than  $20,000,  by  the  Joint  efTorts  of  him- 
self and  his  wife,  the  appellant,  where  they 
had  their  home  and  had  lived  for  years;  tliat 
she  hesitated  about  conveying  away  this 
land.  In  order  to  try  the  uncertain  experiment 
of  going  to  a  new  home  In  Greene  county, 
and  there  engaging  "in  reclaiming  a  large 
tract  of  land";  that,  accordingly,  he  agreed 
"to  set  over  and  to  pay,  for  her  sole  and  ab- 
solute tase,  the  sum  of  $10,000,"  whereupon 
she  Joined  Um  In  the  conveyance  of  the  Ver- 
milion county  land.    But  she  entered  Into  no 
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canveTanoe  or  contract  inconaiBtent  with  the 
right  and  claim  of  dower  in  the  lands  of 
which  her  husband  died  sels^.  The  provi- 
sion, made  for  her  by  the  execution  and  de- 
llTery  of  the  note,  was  not  such  a  provision 
■8  would  compel  her  to  elect  between  the 
collection  of  the  note  and  dower  in  the 
Greene  county  lands,  which  her  hnsband  pur- 
chased from  Leemon.  She  made  no  contract 
releasing  her  dower  In  the  Greene  county 
lands,  nor  is  it  clear  that  it  was  the  Inten- 
tion of  her  husband  to  exclude  her  right  of 
dower  in  those  lands  by  a  gift  of  the  note. 
In  Birmingham  v.  Klrwan,  2  Schoales  &  L. 
444,  It  was  said  by  the  Lord  Chancellor:  "It 
iB,  however,  to  be  collected  from  all  the  cases 
that,  as  the  right  of  dower  is  in  Itself  a  clear 
legal  right,  an  intent  to  exclude  that  right  by 
voltmtary  gift  must  be  demonstrated  either 
by  express  words  or  by  clear  and  manifest 
Implication.  If  there  be  anything  ambiguous 
or  doubtful,  if  the  court  cannot  say  that  it 
was  clearly  the  Intention  to  exclude,  tbea 
the  averment  that  the  gift  was  made  in  lien 
of  dower  cannot  be  supported."  "The  inten- 
tion of  substituting  something  In  place  of 
dower  must  be  manifested.  The  intention 
most  be  plain."  Mitchell  ▼.  Word,  00  Ga. 
B25. 

Onr  conclusion  la  that  i^pellant  has  not 
waived  her  right  of  dower  In  the  lands  in 
Greene  county,  and  that  the  decree  below  was 
erroneous  in  not  awarding  her  her  dower 
therein. 

'  In  its  decree,  the  circuit  court  refuse  to 
apportion  the  fee  of  complainant's  solicitor, 
so  as  to  compel  the  defendantg  to  pay  such 
portions  thereof  as  corresiwuded  to  their  re- 
spective Interests  in  the  lands  described  in 
the  bllL  The  statute  provides  that.  In  all  pro- 
ceedings for  the  partition  of  real  estate,  where 
the  rights  and  Interests  of  all  the  parties  are 
properly  set  forth  In  the  petition  or  bill,  the 
court  shall  apportion  the  costs,  including  the 
reasonable  solicitor's  fee,  among  the  parties 
In  Interest  in  the  suit,  etc.  3  Starr  &  C.  St  p. 
835.  We  have  held  in  regard  to  this  statute 
that  where  the  proceedings  are  not  amicable, 
and  the  defendants  deem  It  necessary  to  em- 
ploy counsel  In  order  to  protect  their  inter- 
ests, and  secure  a  Just  partition  or  an  equi- 
table assignment  of  do^er,  they  should  not 
be  required  to  pay  the  fees  of  adverse  counsel, 
as  well  as  of  their  own  counsel.  Cowdrey  ▼. 
Hitchcock,  103  111.  262;  Stunz  v.  Stunz,  131 
111.  210,  23  N.  B.  407;  Elser  v.  Heinzer,  37  111. 
App.  29S.  Here  the  appellant  neglected.  In 
her  original  bill,  to  make  two  tenants  in  com- 
mon with  ber  parties  to  the  bill,  and  their 
names  and  interests  were  brought  to  the  at- 
tention of  the  court  by  the  answers  to  the 
original  bill;  so  that  appellant  afterwards 
amended  her  bill,  making  these  persons  par- 
ties defendant,  and  also  setting  up  her  home- 
stead right,  which  had  not  been  referred  to 
in  the  original  bill.  This  omission  seemed  to 
render  It  necessary  to  employ  counsel  to  pro- 
tect the  interests  of  the  omitted  defendanta. 


and,  taken  In  cwineetloii  with  the  fact  tha( 
the  proceeding  bas  not  been  an  amicable  one^ 
but  hotly  contested  by  the  parties.  Justified 
the  court  below  In  refusing  to  tax  the  fee 
of  complainant's  solicitor  against  the  defend- 
ants. We  do  not  regard  the  decree  as  being 
enoneoos  in  this  respect.  For  the  error  In 
refoBlng  to  award  dower  to  the  appellant,  the 
decree  of  the  circuit  court  is  reversed,  and 
the  canse  is  remanded  to  that  court,  for  fur- 
ther proceedings  In  accordance  with  the 
views  herein  expressed.  Beversed  and  re- 
manded. 


a»  ULZU) 
BROWN  et  aL  ▼.  STBWART  et  aL 
(Snpreme  Court  of  Illinois.    Jan.  17,  1886L) 
ArraiL— Revibw— BviDBHOc. 
In  a  case  tried  to  the  court  on  conflicting 
oral  evidence,  error  in  finding  of  fact  must  be 
clear  and  palpable  to  warrant  a  reverBal. 

Api>eal  from  circuit  court,  Fulton  county; 
Jefferson  Orr,  Judge. 

Action  by  Harvey  R.  Brown  and  others 
against  James  M.  Stewart  and  others.  There 
waa  a  decree  dismissing  the  complaint,  and 
complainants  appeaL    Affirmed. 

Appellants  filed  a  bill  to  set  aside  a  deed 
made  by  their  father,  in  his  life,  of  date 
Febmary  10,  1894,  conveying  to  two  of  ap- 
pellees 680  acres  of  land  in  Fulton  county, 
and  prayed  for  partition  and  assignment  of 
dower  and  homestead.  The  bill  alleges  the 
deed  was  without  consideration,  and,  at  the 
time  it  was  made,  the  grantor  was  Incapable 
of  transacting  business,  of  executing  a  deed, 
and  did  not  comprehend  the  nature  and 
character  of  his  act,  or  know  the  contents 
of  the  deed.  On  January  6,  1894,  the  firm 
of  Turner,  Phelps  &  Co.,  bankers,  constituted 
a  partnership,  among  whom  was  the  deceased 
grantor.  The  banking  firm  made  an  assign- 
ment for  the  benefltof  creditors.  This  grantor, 
Jacob  Brown  and  one  Wllcoxen,  who  were  two 
of  the  partners,  owned  real  estate  In  their  un- 
divided right.  Meetings  of  creditors  were 
held,  and  they  (creditors)  Insisted  that  Jacob 
Brown  and  Wllcoxen  make  individual  as- 
signment, or  "turn  all  thels  property  over  for 
the  benefit  of  their  creditors."  Thomas 
Brown  was  acting  for  his  father,  who  was 
not  well,  nor  able  to  leave  bis  farm.  OfCers 
made  by  Brown  and  Wllcoxen  billing  to 
be  accepted,  various  suits  were  begun,  and 
some  12  attachments  levied  on  the  lands  of 
Jacob  Brown.  The  creditors  were  pressing 
for  all  his  property  not  exempt  by  law.  On 
February  10th,  Brown  and  Wllcoxen  made 
quitclaim  deeds  to  appellees  for  all  their 
lands,  and  afterwards  made  powers  of  at- 
torney to  confess  Judgment  In  favor  of  all 
creditors  of  Turner,  Phelps  &  Co.  before 
the  next  term  of  the  circuit  court,  and  de- 
posited such  deeds  and  powers  of  attorney 
with  Judge  Bamett,  with  directions  that,  if 
the  deed  was  not  accepted  by  the -creditors, 
within  a  certain  time^  then  deeds  were  to  bo 
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retomed,  and  powers  of  attorney  delivered 
and  acted  upon.  The  deeds  reserved  all 
legal  exemptions  and  possession  nntll  Janu- 
ary 1,  1895  (wives  did  not  Join),  and  were 
accepted,  filed  and  recorded,  a!nd  no  question 
was  raised  aI>out  Jacob  Brown's  capacity  to 
understand  business,  or  that  the  l>est  thing, 
under  the  circumstances,  had  not  been  done, 
untU  long  after  liis  death,  which  occurred  in 
July,  1894.  Appellants  resided  with  their 
father,  assisted  in  maldng  leases  of  the  land, 
to  expire  January  1,  1895,  and,  after  his 
death,  made  difTerent  propositions  to  pur- 
chase from  appellees  the  land  conveyed  by 
him,  and  in  November  following,  upon  the 
rejection  of  the  last  offer,  began  for  the  first 
time  to  raise  the  question  of  his  mental  ca- 
pacity, and  threaten  "to  set  the  deed  aside." 
At  the  December  term,  1894,  on  bill  filed  by 
appellees,  the  dower  and  homestead  of  the 
widow  of  Jacob  Brown,  by  decree  rendered 
by  consent,  was  set  off  and  assigned  to  her, 
and,  failing  to  force  a  sale  to  themselves  at 
a  grossly  inadequate  price,  appellants,  on 
January  3,  1895,  filed  the  bill  of  complaint  In 
this  cause  to  set  aside  the  deed  of  their 
father.  The  hearing  was  la  open  court,  up- 
on oral  proofs  mainly,  some  evidence  offered 
by  each  side  being  heard,  "subject  to  objec- 
tion." On  hearing,  a  decree  was  entered  dis- 
missing the  bill.  Complainants  bring  this 
appeal. 

Conkling  &  Grout  and  H.  W.  Masters,  for 
appellants.    John  A.  Gray,  for  appellees. 

PHILLIPS,  J.  (after  stating  the  facts). 
Under  this  evidence  there  is  no  equity  with 
appellants.  The  conveyance  sought  to  be 
set  aside  was  the  transfer  of  property  to  pay 
debts  for  which  the  grantor  was  liable. 
Process  of  law  would  have  effected  a  trans- 
fer from  the  grantor,  by  which  he  and  the 
appellants  would  have  lost  the  land.  The 
evidence  as  to  the  mental  capacity  of  the 
grantor  at  the  time  of  the  execution  of  the 
deed  was  taken,  before  the  court,  as  oral 
evidence,  and  is  conflicting.  We  are  of  opin- 
ion it  preponderates  to  sustain  this  decree. 
The  rule  is,  in  chancery  cases,  where  the 
evidence  is  conflicting  and  witnesses  beard 
in  open  court,  the  same  necessity  exists,  as 
when  there  has  been  a  trial  by  Jury,  that  the 
error  in  finding  of  fact  shall  be  clear  and 
palpable  to  authorize  a  reversal.  Coarl  y. 
Olsen,  91  IIL  277;  Johnson  v.  Johnson,  125 
m.  510,  16  N.  B.  891;  Rackley  v.  Rackley, 
151  111.  332,  37  N.  B.  1014.  The  decree  is 
affirmed. 


(1S9  111.  304) 

STBINGHAM   et  al.  v.  PARKER. 
(Supreme  Court  of  Illinois.     Jan.  17,  1896.) 

Chakob  or  Vbkcb — Discretion— Coktinvanob — 
ScPFiciESCT  o»  Affidavits — Instruction's. 
1.  On  affidavit  of  prejudice  as  to  the  presid- 
ing judge,  it  was  not  error  to  send  the  case  for 
trial  to  another  county,  out  of  the  circuit,  where 
no  abuse  of  discretion  in  so  doing  was  shown. 


2.  It  was  not  error  to  refuse  a  continuance 
based  on  affidavits  alleging  the  illness  of  defend- 
ant r-d  his  counsel  and  the  absence  of  two  wit- 
nessL.,,  where  defendant's  testimony,  aa  given  on 
a  former  trial,  was  immaterial,  and  the  counsel 
who  conducted  the  trial  had  also,  in  conjunction 
with  the  absent  counsel,  conducted  the  former 
trial,  and  no  prejudice  was  shown  to  have  result- 
ed by  the  absence  of  said  counsel,  and  the  ab- 
sent witnesses  would  tuiTe  testified  to  a  fact 
which,  if  conceded,  would  not  have  affected  the 
result 

3.  Failure  to  charge  the  jury,  in  the  tnstmc- 
tions  for  plaintiff,  as  to  what  were  the  material 
allegations  of  the  declaration,  was  cured  by  set- 
ting them  out  in  the  instructions  given  for  de- 
fendant 

Appeal  from  appellate  court.  Third  district 

Action  by  Amanda  J.  Parker  against  John 
M.  Stringham  and  others  upon  a  dramshi^ 
bond.  A  Judgment  for  plaintiff  was  afilrmed 
by  the  appellate  court,  and  defendants  appeaL 
56  111.  App.  36.     Affirmed. 

The  opinion  of  the  appellate  court  of  the 
Third  district  (Pleasants,  J.)  is  as  follows: 

"Appellee  brought  this  action  in  Scott  coun- 
ty upon  a  dramshop  bond  against  appellant, 
the  principal,  and  W.  C.  Wright,  J.  E.  Amn- 
del,  and  John  R.  Bagley,  the  sureties  thereon, 
claiming  injury  to  her  means  of  support  by 
the  death  of  her  husband,  alleged  to  have 
been  caused  by  intoxication  from  liquor  sold 
to  him  by  appellant  The  venue  was  changed 
to  Brown  county,  where  it  was  tried.  In  the 
course  of  the  trial,  plaintiff,  over  objection  by 
defendant  Stringham,  dismissed  her  suit  as 
to  the  sureties,  and  filed  an  amended  declara- 
tion, in  case,  against  him  for  the  same  cause 
of  action.  She  obtained  a  verdict  for  $2,000 
damages,  which  the  court  refused  to  set  aside, 
and  rendered  Judgment  thereon,  and  he  prose- 
cutes this  appeal  therefrom.  The  proof  is  that 
appellee,  with  her  husband,  resided  at  the 
time  of  his  death,  and  for  many  years  previ- 
ous, at  Origgsville,  in  Pike  county.  Be  had 
carried  on  the  drug  business  until  the  last 
year,  when  be  engaged  in  selling  agricultural 
Implements  and  dealing  in  real  estate.  He 
had  accumulated  some  property,  and  provided 
for  bis  family  (his  wife  and  one  child,  a  boy, 
about  11  years  of  age)  a  good  living.  At  half 
past  1  o'clock  in  the  afternoon  of  January  8, 
1892,  he  left  his  home  in  a  delgh,  with  an  old 
and  gentle  horse,  for  Naples,  somewhat  under 
the  Influence  of  liquor.'  A  little  after  4  o'clock, 
he  went  into  the  saloon  of  appellant,  which 
he  carried  en  by  his  agents,  at  Naples,  slight- 
ly, but  noticeably,  intoxicated;  remained  there 
from  half  to  three-quarters  of  an  hour,  dniv 
lug  which  he  took  three  drinks  at  the  bar, 
and  purchased  a  two-gallon  Jug  of  whisky. 
When  he  left,  about  5  o'clock,  he  was  plainly 
drunk.  The  weather  was  very  cold,  witli 
snow  and  high  wind.  Some  time  In  the  nigbt 
or  following  morning,  his  horse,  hitched  to  tbe 
sleigh,  came  to  the  bouse  of  a  witness,  who 
recognized  It  as  Parker's,  and  cared  for  It, 
After  breakfast  he  hitched  it  again  to  the 
sleigh,  and  started  to  find  him.  Retmcing  tti«> 
tracks,  he  found  him  lying  beside  a  tree,  some 
three  miles  south  of  Naples,  frozen  and  dead. 
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Appearances  in  the  snow  clearly  indicated 
that,  bavin?  gotten  out  of  the  traveled  road, 
Into  the  ditch  at  its  side,  the  sleigh  there 
struck  a  stump,  and  Parker,  with  his  jug  and 
lap  robe,  had  been  pitched  out;  that,  having 
picked  up  the  Jug,  he  wandered  back  and 
forth  several  hundred  yards,  deposited  it  on 
the  stump  of  a  tree,  and  went  on  to  where 
his  body  was  found,  laid  down  with  his  over- 
coat under  his  head,  and  was  frozen  to  death. 
That  this  was  attributed  to  his  intoxicated 
condition  as  the  proximate  cause  is  beyond 
any  reasonable  doubt,  and  that  the  liquor  he 
purchased  and  drank  at  appellant's  saloon 
largely  contributed  to  produce  that  condition 
is  no  less  apparent  from  the  evidence.  Upon 
these  questions  there  is  no  conflict  In  it  Ap- 
pellant resided  at  Jacksonville,  in  Morgan 
county,  and  he  and  Wright  were  served  with 
process  in  that  county.  Arundel  and  Bagley 
the  two  other  sureties,  resided  at  Bluffs,  in 
Scott'  county,  and  were  there  served.  But  all 
appeared,  and  pleaded  to  the  action  brought 
At  the  first  term  of  the  court  in  Scott  county, 
appellant,  with  the  concarrence  of  his  code- 
fendants,  filed  a  petition  for  a  change  of 
venue,  on  the  ground  of  prejudice  of  the  pre- 
siding Judge,  who  thereupon  made  an  order 
sending  the  cause  for  trial  to  Brown  county 
(almost  adjoining  Scott,  but  out  of  the  cir- 
cuit), to  which  exception  was  taken.  At  the 
term  in  Brown  county  next  following,  the  de- 
fendants, limiting  their  appearance  to  that 
purpose,  entered  their  motion  to  remand  it  to 
Scott,  which  the  court  there  denied,  and  to 
that  ruling,  also,  exception  was  duly  taken. 
A  trial  followed,  resulting  in  a  failure  of  the 
Jury  to  agree  upon  a  verdict,  and  a  consequent 
continuance  to  the  next  term.  At  that  term 
a  motion  of  defendants  for  a  further  continu- 
ance, founded  on  affidavits  of  appellant  and 
one  of  his  attorneys,  was  overruled,  and  the 
cause  was  then  again  tried,  with  the  result 
now  under  review. 

"Krror  Is  assigned  upon  the  overruling  of 
these  motions  and  the  action  of  the  court  in 
the  matter  of  instruction.  It  is  said  that  the 
circuit  court  of  Brown  county  bad  no  Jurisdic- 
tion to  try  the  cause,  and  should  therefore 
have  remanded  it  to  Scott;  that  the  order 
changing  the  venue  was  void  for  want  of  pow- 
er in  the  court  to  send  the  case  out  of  the 
circuit  That  it  had  that  power  in  some  cases 
cannot  be  denied.  Under  the  old  Judicial  or- 
ganization, by  which  only  one  Judge  was  pro 
vlded  for  each  circuit  the  statute  required  It 
to  be  exercised  where  the  application  for  a 
change  was  based  upon  the  allegation  of  his 
prejudice  against  the  applicant;  and  now, 
when  based  upon  that  of  all  the  Judges  of  the 
circuit  in  which  the  cause  is  pending.  It  might 
for  the  same  reason  be  so  ordered.  In  other 
cases  it  Is  left  to  the  judicial  discretion  of  the 
presiding  judge  to  whom  the  application  is 
made,  to  be  exercised  chiefly  with  reference 
to  convenience.  The  provision  of  the  statute 
is  that,  'when  a  change  of  venue  is  granted, 
it  may  be  to  some  other  court  of  record  of 


competent  Jurisdiction  in  the  same  county,  or 
to  some  other  convenient  county  to  which 
there  is  no  valid  objection,*  with  a  proviso 
that  where  the  cause  was  pending  in  the  cir- 
cuit or  superior  court  of  Cook  county,  for  each 
of  which  there  was  more  than  one  Judge,  if 
the  ground  of  the  application  was  the  preju- 
dice of  the  one  then  presiding.  It  might  be 
sent  to  one  of  the  other  Judges  of  the  same 
court  to  whom  the  objection  did  not  apply. 
But  that  Is  not  mandatory,  and  we  know  of 
no  limitation  to  the  discretion  of  the  Judge 
except  those  above  stated,  viz.  that  It  must  be 
sent  to  some  other  court  of  record,  of  compe- 
tent Jurisdiction,  and  of  the  same  or  some 
other  and  convenient  county.  Lowry  v.  Cos- 
ter, 01  111.  182.  Of  necessity,  he  must  deter- 
mine the  question  of  convenience.  Since  the 
other  circuits  have  been  provided  with  three 
Judges  each,  the  proviso  as  to  Cook  county 
has  been,  in  practice,  treated  as  applicable  to 
them  also,  but  is  no  more  mandatory.  It  is 
still  a  question  of  convenience,  which  is  usual- 
ly and  properly,  but  not  necessarily,  determin- 
ed in  favor  of  the  same  county.  It  must  still 
be  determined  by  the  presiding  Judge,  in  the 
exercise  of  Judicial  discretion.  Any  abuse  of 
it  Is  error,  of  which  the  party  thereby  preju- 
diced may  rightly  complain  and  have  a  correc- 
tion. In  this  case  the  record  shows  that  most 
of  the  witnesses  were  residents  of  Naples, 
where  the  wrong,  if  any,  was  committed;  and 
that  the  fact  would  be  so  was  to  be  anticipat- 
ed. This  court  lias  not  the  means  of  deter- 
mining that  it  was  not  on  the  whole  more  con- 
venient and  less  expensive  for  that  or  other 
reason  to  have  the  cause  tried  in  Brown  coun- 
ty, rather  than  in  Scott  or  any  other  In  the 
same  circuit.  If  the  circuit  court  of  Brown 
county  (which  was  a  court  of  record,  of  com- 
petent jurisdiction  to  try  such  a  cause,  against 
any  party  properly  before  it)  was  also  reason- 
ably convenient,  the  presiding  Judge  of  the 
circuit  court  of  Scott  county  had  power  to 
send  the  cause  to  it  for  trial,  and  the  refusal 
to  remand  It  was  not  error.  We  see  no  abuse 
of  discretion  in  sending  it  there. 

"It  is  to  be  further  observed  that  appellant, 
who  was  the  real  wrongdoer  charged,  and 
principal  defendant  in  the  action  as  originally 
brought,  appeared,  pleaded,  and  made  defense 
to  it,  and  to  the  amended  declaration  also,  mov- 
ed for  a  continuance,  and  submitted  to  trial. 
His  case  is  therefore  quite  unlike  that  of  Her- 
kimer V.  Sharp,  cited  from  5  III.  App.  620,  in 
which,  however,  it  was  said  that  If  the  de- 
fendant against  whom  Judgment  was  taken 
by  default,  after  dismissal  of  the  suit  against 
the  party  resident  and  served  in  the  county 
where  the  action  was  brought,  had  pleaded  to 
it,  as  appellant  here  did,  he  would  thereby 
have  conceded  the  jurisdiction,  and  be&n 
bound  by  the  judgment 

"The  affidavits  for  continuance,  whether  un- 
der the  statute  or  addressed  to  the  discretion 
of  the  court,  were  materially  defective.  They 
set  forth  the  absence,  by  reason  of  illness,  of 
the  defendant  and  of  Mr.  De  Leuw,  one  of 
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his  connsd,  and  of  the  two  wltneeaea  In  Pike 
county,  for  whom  subpoenas  had  been  issued, 
and  returned  'Not  found.'  The  court  took 
notice  of  the  fact  that  the  defendant  had  been 
a  witness  on  the  former  trial,  and  testified 
only  to  the  directions  he  had  given  his  agents 
as  to  the  conduct  of  the  business  intrusted  to 
them,  which  was  immaterial.  He  knew  noth- 
ing of  what  occurred  at  Naples.  The  counsel 
who  conducted  this  trial  on  his  behalf  had 
also,  In  conjunction  with  Mr.  De  Iieuw,  con- 
ducted the  former  trial,  and  no  reason  was 
shown  for  supposing  that  he  needed  any  as- 
sistance on  this,  or  that  his  client  was  preju- 
diced by  the  want  of  It  The  witnesses  from 
Pike  county  were  wanted  to  prove  only  that 
the  two-gallon  jug,  when  found,  was  full. 
The  coroner  testified  that,  when  produced  be- 
fore him.  It  was  nearly  so.  But  what  If  It 
was  entirely  full?  The  evidence  was  abun- 
dant that,  when  Parker  left  appellant's  sa- 
loon, he  was  drunk,  and  needed  nothing  from 
the  Jug  to  make  him  sa  The  motion  for  a 
continuance  was  therefore  properly  overruled. 

"As  to  the  Instructions,  the  complaints  are 
that  the  court  told  the  jury  that  If  the  mate- 
rial allegations  of  the  declaration  were  proved 
by  a  preponderance  of  the  evidence,  without 
stating  what  were  the  material  allegations, 
they  should  find  for  the  plalntttC.  It  is  true 
that  In  the  Instruction  given  for  plaintiff  they 
were  not  stated,  but  in  the  first  given  for  de- 
fendant th^  were  fully  and  numerically  set 
forth,  which  cured  the  alleged  defect  Rail- 
road Ck>.  V.  Bailey.  145  HI.  159,  33  N.  B.  1088. 
The  refused  instructions  asked  by  defendant 
were  fully  given  in  others. 

"We  are  of  opinion  that  the  verdict  was  so 
clearly  right  upon  the  evidence,  and  that  no 
error  of  the  court  complained  of,  if  rightly 
complained  of,  would  warrant  a  reversal  of 
the  judgment     It  will  therefore  be  afBrmed." 

Oscar  A.  De  Leuw  and  Felix  D.  McAvoy, 
for  appellant  Bdward  Yates  and  W.  H. 
Grow,  for  appellee. 

PER  CTIRIAM.  This  opinion  correctly  states 
the  facts  In  this  record,  and  we  concur  in  the 
conclusions  of  law.    The  judgment  is  affirmed. 


(159  111.  300) 

PALMER  V.  COOK. 

(Supreme  Court  of  lUinois.     Jan.  17,  1886.) 

DSBD— CONSTKOOTIOtr— ElSTXTB   COMVBTBO 

— Fbb  Simplb. 

1.  Where  the  deed  conveys  to  the  grantees, 
In  the  granting  clause,  a  fee  simple,  a  provision 
In  a  subsequent  clause  that  the  land,  on  the 
death  of  one  of  the  grantees,  shall  revert  to  the 
survivor,  is  void. 

2.  Under  Rev.  St  c.  SO,  |  8,  providing  that 
the  words  "convey  and  warrant"  in  a  deed, 
shall  be  a  conveyance  in  fee  simple,  without 
other  words  of  inheritance,  a  deed  reciting  that 
tlie  grantor  does  "convey  and  warrant"  to  the 
grantees  certain  land,  though  the  deed  contains 
a  subsequent  clause  reserving  a  life  estate  to 
the  grantor,  and  providing  that  on  the  death 
of  one  of  the  grantees  the  land  shall  revert  to 


the  survivor,  conveys  to  each  a  fee  sfanple.  snb- 
ject  merely  to  the  life  estate  reserved  to  the 
gfrantor. 

Appeal  from  circuit  court,  Macoupin  coun- 
ty;  Robert  B.  Shirley,  Judge. 

Action  by  Edwin  0.  Cook  against  Mary  A. 
Palmer.  There  was  a  decree  for  complain- 
ant, and  defendant  appeals.    Affirmed. 

Peebles  &  Peebles  and  A.  N.  Jancey,  for 
appellant    Rlnaker  &  Rinaker,  for  appellee. 

PHILLIPS.  X  AppeUee  filed  a  blU  for 
dower  and  partition  of  certain  lands  alleged 
to  have  belonged  to  Emily  O.  Cook  at  the 
time  of  her  death.  Appellee  Is  her  surviv- 
ing husband.  Her  title  was  acquired  by  the 
following  deed:  "The  grantor,  Thomas 
Stewart,  of,"  etc.,  "for  and  in  consideration 
of  one  dollar  in  hand  paid,  doth  hereby  grant, 
bargain,  sell,-  convey,  and  warrant  to  Mary 
A.  Stewart  and  Emily  O.  Stewart  of  Ma- 
coupin county,  the  following  real  estate,  to 
wit:  The  southwest  quarter  of  the  north- 
west Quarter  of  section  14,  and  southeast 
quarter  of  northeast  quarter  of  section  15, 
all  In  township  No.  12  north,  range  8  west. 
In  Macoupin  county,  state  of  minois.  And 
I,  Thomas  Stewart,  as  for  myself,  retain 
possession  and  reserve  the  use,  profits,  and 
full  control  during  my  life;  and  further,  in 
case  either  of  the  grantees  dies  without  a 
heir,  her  Interest  to  revert  to  the  survivor. 
Dated  this  10th  day  of  March,  1883.  Thomas 
Stewart  [Seal.]"  The  trial  court  held  the 
fee  vested  In  the  grantee,  and  decreed  dower 
and  partition.  This  appeal  Is  prosecuted. 
Apiiellee  insists  that  the  deed  conveys  the 
title  In  fee  simple  to  the  grantees  therein, 
and  that  the  last  clause  in  the  deed,  contain- 
ing the  following  words,  to  wit  "And  fnr^ 
ther,  in  case  either  of  the  grantees  dies  with- 
out a  heir,  her  interest  to  revert  to  the  sui^ 
vtvor,"  is  inoperative  and  void.  He  alleges 
that  he  is  the  owner,  as  such  heir  to  his  de- 
ceased wife,  of  the  undivided  half  of  said 
lands  above  mentioned.  Appellant  denies 
the  right  of  appellee  to  any  right,  title,  or  In- 
terest of,  In,  or  to  the  said  tracts  of  land  in 
said  deed  mentioned.  Her  contention  Is 
that  hy  the  deed  from  Thomas  Stewart  to 
appellant  and  the  deceased  wife  of  appellee, 
the  grantees  took  simply  a  life  estate,  with 
contingent  remainder  to  the  survivor  in  fee. 

By  section  13  of  chapter  30,  Rev.  St  IIL, 
It  Is  provided,  "Every  estate  in  lands  which 
shall  be  granted,  conveyed  or  devised,  al- 
thottgh  other  words  heretofore  necessary  to 
transfer  an  estate  of  Inheritance  be  not  add- 
ed, shall  be  deemed  a  fee  simple  estate  of 
Inheritance,  If  a  less  estate  be  not  limited  by 
express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  con- 
struction or  operation  of  law."  By  section 
9  of  the  same  chapter,  the  words  "convey 
and  warrant"  to  the  grantee  are  declared  to 
be  a  conveyance  in  fee  simple  to  the  gran- 
tee, his  heirs  and  assigns,  with  certain  cove- 
nants, etc    This  deed  Is  clearly  within  the 
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letter  and  spirit  of  section  9,  and,  by  the  two 
sections  above  named,  a  fee-simple  estate 
was  vested  In  the  grantees.  It  is  an  estab- 
lished principle  of  construction  of  contingent 
remainders  that  an  estate  cannot,  by  deed, 
be  limited  to  another,  after  a  fee  already 
granted.  The  term  "remainder"  necessarily 
implies  what  is  left,  and.  If  the  entire  estate 
is  granted,  there  can  be  no  remainder.  This 
deed  olfected  an  absolute  fee-simple  convey- 
ance by  the  first  clause  of  the  deed,  and 
vested  the  estate.  By  the  last  clause  an  at- 
tempt is  made  to  mount  a  fee  which  can 
only  be  done  by  executory  devise.  Smith  y. 
Klmbell,  163  111.  36S,  38  N.  E.  1029;  Fowler 
▼.  Black,  136  Hi.  863.  20  N.  B.  696;  Qris- 
wold  T.  Hicks.  132  111.  404,  24  N.  B.  68.  It  is 
a  further  principle  of  construction  of  deeds 
that,  if  the  t^nw  used  vest  a  fee  in  tlie 
first  taker,  other  parts  of  the  Instrument, 
showing  an  intention  to  give  a  less  estate, 
will  not  control.  Carpenter  v.  Van  OUnder, 
127  m.  42,  19  N.  H.  868.  Under  the  statute, 
the  conveyance  being  to  the  grantee  and  her 
heirs  and  assigns,  the  terms  have.  In  law,  a 
definite  meaning.  By  the  use  of  terms  of  a 
definite  legal  meaning,  the  intention  can  be 
determined  from  the  language  used.  If  that 
language  means  a  certain  thing,  and  nothing 
else,  then  the  only  reasonable  construction 
is  that  what  was  Intended  was  expressed  in 
the  language  used.  This  language  used  did 
not  create  an  estate  in  Joint  tenancy,  nor  a 
life  estate.  Under  these  principles,  this  deed 
reserved  to  the  grantor  a  life  estate,  and 
vested  a  fee  in  the  grantees;  and  the  clause, 
"Further,  in  case  either  of  the  grantees  dies 
without  a  heir,  her  interest  to  revert  to  the 
survivor,"  must  be  held  to  be  Inoperative  as 
a  limitation  of  the  fee.  The  decree  of  the 
drcnlt  court  is  affirmed. 


(159  in.  219) 

ALLMAN  et  al.  v.  LUMSDBN  et  al. 

(Supreme  Gonrt  of  Illinois.    Jan.  17,  1896.) 

FiucTioa — Pkopositions  of  Liw— Time  roH 

SnBMISSION. 

Practice  Act,  |  42,  relating  to  trials  by 
the  court,  provides  that  either  party  may,  with- 
in such  time  aa  the  court  may  require,  submit 
propositions,  to  be  held  as  law  in  the  decision  of 
the  case,  upon  wliich  the  court  shall  write  "Re- 
fused," or  Held,"  or  modify  the  same,  to  which 
either  party  may  except.  Beld^  that  proposi- 
tiODS  of  law  tendered  after  the  decision,  though 
within  the  time  allowed  by  the  court,  are  inef- 
fectual for  any  purimse. 

Error  to  appellate  court.  Third  district 
Proceeding  by  John  Lumsden  and  others 
against  James  L.  Allman  and  others  to  annex 
certain  lands  to  a  drainage  district.  A  Judg- 
ment for  the  petitioners  was  affirmed  by  the 
appellate  court  (66  III.  App.  21),  and  defend- 
ants bring  error.    Affirmed. 

&  R.  Reed  and  J.  L.  Bay,  for  plaintlfts  In 
error.  Wm.  B.  Webber  and  J.  J.  Bea,  for  de- 
fendants in  error. 


CARTER,  J.  This  was  a  proceeding  com- 
menced by  the  petition  of  the  commissioners 
of  the  Kankakee  drainage  district,  in  the 
county  court  of  Champaign  county,  to  annex 
certain  lands  to  said  district,  under  section 
58  of  the  act  to  revise  and  amend  the  drain- 
age law  of  May  29,  1870,  approved  June  30, 
1885,  and  known  as  the  "Levy  Act"  (Rev. 
St  1891,  p.  671).  It  was  alleged  in  the  pe- 
tition that  the  owners  of  the  lands  in  ques- 
tion had  made  connection  with  the  main 
ditch  or  drain  of  said  Kankakee  drainage  dis- 
trict, and  should  be  deemed  to  have  made 
voluntary  application  to  be  included  in  said 
district  Upon  trial  had  in  the  county  court. 
Judgment  was  rendered  in  favor  of  the  dis- 
trict by  which  it  waB  ordered  that  the  lands 
described  in  the  petition  (excepting  a  certain 
40-acre  tract  mentioned)  be  annexed  to  and 
made  a  part  of  the  Kankakee  district,  to  be 
assessed  as  other  lands  therein,  and  that  the 
clerk  record  the  plat  referred  to  as  part  of 
the  record  of  the  court  Respondents  ap- 
pealed from  this  Judgment  to  the  circuit  court 
where,  on  motion  of  the  commissioners,  the 
appeal  was  dismissed.  By  further  appeal  the 
record  was  taken  to  the  appellate  court  tot 
the  Third  district  where  the  order  of  dis- 
missal of  the  circuit  court  was  reversed,  and 
the  cause  remanded.  48  III.  App.  17.  The 
cause  was  reinstated  on  the  docket  of  the  cir- 
cuit court  fw  trial,  and  was  heard  by  the 
court,  the  i>arUes  by  agreement  having  waiv- 
ed a  trial  by  Jury.  The  issues  were  found 
for  the  petitioners,  and  the  Judgment  of  the 
county  court  in  annexing  the  lands  was  af- 
firmed, and  the  cause  was  remanded  to  the 
county  court  for  further  proceedings.  An  ap- 
peal to  the  appellate  court  for  the  Third  dis- 
trict resulted  in  a  Judgment  of  affirmance. 
55  111.  App.  21.  The  present  writ  of  error 
brings  that  Judgment  before  this  court  for 
review. 

All  questions  of  fact  have  been  finally  set- 
tled against  appellants  by  the  Judgment  of 
the  appellate  court  Counsel  for  plalntifC  In 
error  insist  however,  that  the  circuit  court 
erred.  In  its  rulings  as  to  the  law,  in  refusing 
to  hold,  as  law  in  the  decision  of  the  case, 
certain  written  propositions  submitted  by 
them  to  that  court  to  be  so  held.  After  the 
cause  was  decided,  and  In  the  order  allowing 
the  appeal,  and  fixing  the  time  within  which 
the  appeal  bond  and  bill  of  exceptions  should 
be  filed,  40  days  from  the  adjournment  of 
court  was  allowed  within  which  to  submit 
written  propositions  of  law.  Iltese  proposi- 
tions were  submitted  by  i^lntlffs  at  a  later 
day,  during  the  term,  and  within  40  days 
from  the  date  of  the  entry  of  the  order,  but 
were  aft^wards  passed  upon  by  the  court  in 
vacation.  The  forty-second  section  of  the 
practice  act  provides  that  "in  all  cases,  in 
any  court  of  rectK^  of  this  state.  If  both  par- 
ties shall  agree,  both  matters  of  law  and  fact 
may  be  tried  by  the  court;  and  upon  such 
trial  either  party  may,  within  such  time  as 
the  conrt  may  require,  submit  to  the  court 
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written  propositions  to  be  held  as  law  In  tlie 
decision  of  the  case,  upon  which  the  court 
•hall  write  'Refused'  or  'Held,'  as  he  shall  be 
of  opinion  is  the  law,  or  modify  the  same,  to 
which  either  party  may  except  as  to  other 
opinions  of  the  court."  And  It  has  frequent- 
ly been  held  by  this  court  that,  where  no 
question  ailses  on  the  admission  or  exclusion 
of  evidence,  or  incidentally  otherwise  during 
the  progress  of  the  proceeding,  and  no  writ- 
ten propositions  to  be  held  as  law  by  the 
court  in  the  decision  of  the  case  were  pre- 
sented or  passed  upon  by  the  trial  court  be- 
fore or  at  the  time  of  rendenng  judgment,  as 
provided  for  by  said  section  in  cases  of  trials 
before  the  court  without  a  ivry,  no  question 
of  law  is  presented  by  the  record  for  our  de- 
termination. Crean  v.  Hourigan,  158  111. 
801,  41  N.  E.  880;  Hall  T.  Cox.  144  lU.  532, 
83  N.  E.  33;  Myers  v.  Bank,  128  lU.  478.  21 
N.  E.  580;  Fox  T.  Steever,  15G  III.  622,  40  N. 
E.  942;  Miller  v.  People,  156  111.  113,  30  N, 
E.  477;  Hawes  v.  Sternheim,  156  UL  341,  40 
N.  E.  947;  Association  v.  HaU,  118  IlL  169, 
8  N.  E.  764;  Bank  v.  Haskell.  124  111.  587, 17 
N.  E.  59;  Insurance  C!o.  t.  Butterly,  133  111. 
634,  24  N.  E.  873.  It  is  true  it  does  not  ap- 
p^r  that  the  precise  question  here  presented 
was  raised  in  the  cases  cited,  but  we  think  It 
dearly  appears  from  the  statute  that  such 
written  propositions,  which  either  party  may 
wish  to  submit  to  the  court  to  be  held  as 
law,  must  be  submitted  upon  the  trial,  so  that 
they  may  be  considered  by  the  court  In  the 
decision  of  the  case.  As  provided  by  the  stat- 
ute, this  may  be  done  within  such  time  as 
the  court  may  require,  but  It  should  be  be- 
fore the  final  decision;  otherwise,  they  can 
serve  no  useful  purpose.  Undoubtedly,  the 
court  may  grant  to  the  parties  time,  after  the 
evidence  is  heard,  and  before  the  decision  is 
rendered,  as  is  often  done  In  practice,  in 
which  to  prepare  and  submit  such  written 
propositions.  A  very  useful  purpose  to  be 
served  by  the  submission  of  such  written 
propositions  is  to  aid  the  trial  court  in  the  de- 
cision of  the  case.  If  they  can  be  submitted 
at  any  time  after  such  final  decision,  they 
would  not  only  cease  to  serve  any  useful  pur- 
pose, but  would  become  a  hindrance  rather 
than  an  aid  to  the  speedy  administration  of 
Justice.  If  such  a  practice  should  be  al- 
lowed, no  one  but  the  defeated  party  would 
ever  submit  any  such  written  propositions  to 
the  court,  and  such  party  would  prepare  and 
submit  them,  not  for  the  purpose  of  aiding 
the  court  in  coming  to  a  correct  conclusion, 
but,  in  the  light  of  the  decision  already  ren- 
dered, would  do  so  in  order  to  provide  him- 
self with  a  lever  to  overtutn  the  Judgment 
on  appeal.  No  one  would  suppose  that  error 
could  be  predicated  on  the  ruling  of  the  court 
In  giving  or  in  refusing  to  give  to  the  jury 
Instructions  submitted  after  verdict  Yet 
there  Is  no  substantial  difference,  in  the  etCect 
on  the  Judgment,  between  the  rulings  of  the 
court  in  holding  or  refusing  to  hold  written 
propositions  as  law  In  the  decision  of  the 


case,  and  the  rulings  of  the  court  In  giving  or 
refusing  to  give  Instructions  to  the  jury. 
Hobbs  V.  Ferguson's  Estate,  100  lU.  232; 
Bank  v.  LeMoyne,  127  XU.-  253.  20  N.  E.  45. 
The  statute  provides  that  exceptions  may  be 
taken  to  the  ruling  of  the  court  in  holding  or 
refusing  to  hold  written  propositions  as  law 
in  the  decision  of  the  case;  but.  where  the 
record  shows,  as  in  the  case  at  bar.  that  such 
propositions  were  submitted  and  rulings 
thereon  made  after  the  final  Judgment,  it 
would  seem  clear  that  they  could  not  have 
Influenced  the  court  in  the  decision  of  the 
case,  and.  therefore,  that  such  rulings  even 
If  erroneous  ought  not  to  serve  to  rev^^e  the 
judgment.  They  must  be  regarded  as  wholly 
Ineffectual  for  any  purpose  It  follows  that, 
aside  from  the  point  raised  and  determined 
by  what  has  already  been  said,  no  question 
of  law  is  presented  for  our  decision.  Follow- 
ing the  cases  already  cited,  and  others  an- 
nouncing the  mie  uniformly  adhered  to  in 
like  cases,  the  judgment  of  the  appellate 
court  must  be  affirmed.    Judgment  affirmed. 


(1S»  in.  227) 

McLEAN  et  at  V.  THOMAS. 

(Supreme  Court  of  Illinois.     Jan.  17,  1886.) 

Wii,!.— Au-owANOE— In  Lieu  or  Dower— Actios 

TO  Enforce — Amount  —  Attorset's 

Fe  es-  -Fleadi  xo — Relief. 

1.  A  testator  directed  his  executors  to  pay 
his  widow  a  liberal  allowance  from  dividends  of 
certain  stock  in  lieu  of  dower  and  homestead  in- 
terest in  certain  lands,  and  provided  that,  in 
case  of  failure  of  dividends,  her  claim  for  sup- 
port should  be  a  first  lien  on  those  lands,  and 
that,  in  case  of  disagreement,  application  was 
to  be  made  to  the  court  to  determine  the  amount. 
The  widow,  in  a  petition  against  the  executors, 
asked  that  they  be  required  to  pay  over  the  div- 
idends as  soon  aa  they  were  received,  and  also 
one-third  of  the  rental  value  of  the  land  quarter- 
ly. The  answer  denied  any  dower  interest, 
and  asked  that  she  he  required  to  account  for 
moneys  appropriated  by  her.  Held,  that  under 
the  pleadings  the  court  bad  no  jurisdiction  to 
determine  the  questions  of  dower  and  home- 
stead or  appropriation.  52  111.  App.  161,  af- 
firmed. 

2.  Under  a  will  directing  a  liberal  allow- 
ance to  a  widow,  considering  the  value  of  the 
estate,  an  allowance  of  $2,000  when  the  estate 
was  valued  at  $150,000  is  not  excessive.  52  111. 
App.  161,  afiirmed. 

3.  Attorney's  fees  are  properly  allowed  a 
widow  in  enforcing  her  claim  against  executors 
for  an  allowance  under  a  wiU  directing  them  to 
pay  her  a  liberal  allowance,  to  be  determined  by 
court  if  she  and  they  failed  to  agree  on  the 
amount.     62  IlL  App.  161,  afBrmed. 

Error  to  appellate  court,  Third  district. 

Bill  by  Elizabeth  Thomas  against  John  J. 
McLean  and  others,  executors  of  her  hus- 
band's estate,  to  have  the  income  to  which 
she  was  entitled  under  her  husband's  will 
declared  and  set  apart  by  court.  From  an 
affirmance  by  the  appellate  court  of  a  judg- 
ment for  plaintiff  (52  111.  App.  161),  defend- 
ants bring  error.    AfBrmed. 

This  is  a  bill  filed  by  appellee,  the  widow 
of  Samuel  B.  Thomas,  deceased,  who  died 
testate,  against  the  executors  of  the  will  of 
said  testator,  with  the  object  and  for  tbe 
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pnipose  hereinafter  mentioned.  The  hear- 
ing of  the  cause  by  the  trial  court  resulted 
In  a  decree  in  favor  of  the  complainant  be- 
low, from  which  the  defendants,  executors 
of  the  will,  took  an  appeal  to  the  appellate 
court.  The  appellate  court  affirmed  the  de- 
cree of  the  circuit  court,  and  the  case  Is 
brought  here  by  writ  of  error  for  the  purpose 
of  reviewing  the  Judgment  of  affirmance  so 
entered  by  the  appellate  court  Samuel  R. 
Thomas  died  October  3,  1890,  seised  and  pos- 
sessed of  an  estate  estimated  at  $150,000, 
consisting  of  2,320  acres  of  land  and  $45,000 
In  personal  property,  including  |19,500  in 
bank  stock.  His  vrill  was  admitted  to  pro- 
bate on  the  8th,  and  letters  testamentary 
were  issued  to  plaintiffs  in  error  on  the  23d, 
of  the  same  month.  Besides  his  widow,  the 
defendant  In  error,  he  left  surviving  him  sev- 
eral sons  and  daughters,  and  a  grandson,  the 
child  of  a  deceased  daughter.  The  dwelling 
bouse  he  occupied  as  a  homestead  Is  worth 
four  or  fire  thousand  dollars.  Defendant  in 
error  has  continued  to  occupy  it  since  his 
death,  and  about  45  acres  of  pasture  land  In 
connection  with  it.  By  his  will  he  devised 
all  his  land  in  parcels  to  his  several  heirs, 
respectively,  for  their  natural  lives,  with  re- 
mainder to  their  children;  and  also  disposed 
of  his  personal  property.  The  provision 
thereby  made  for  his  wife  is  as  follows: 
"The  residue  and  remainder  of  my  residuary 
estate,  consisting,  as  above  stated,  of  capital 
stock  in  the  Hillsboro  National  Bank  and  the 
First  National  Bank  of  Litchfield,  Illinois,  my 
said  trustees  shall  continue  to  hold  in  trust, 
and  out  of  the  proceeds  of  said  trust  fund,  us- 
ing for  that  puri>ose  the  interest  or  dividends 
derived  therefrom,  pay  to  my  beloved  wife, 
Elizabeth  M.  Thomas,  In  at  least  quarterly 
payments,  and  oftener  if  necessary,  the  first 
payment  to  be  made  not  longer  than  ninety 
days  after  my  death,  a  generous  and  suit- 
able maintenance  and  support,  such  as  may 
be  mutually  agreed  upon  by  my  sdid  wife 
and  trustees,  taking  into  consideration  the 
value  of  my  estate  and  the  fact  that  she  has 
greatly  contributed  in  accumulating  said  es- 
tate. And  in  case  my  wife  and  trustees  are 
unable  to  mutually  agree  upon  the  amount 
which  they  shall  pay  her  for  her  maintenance 
and  support,  then  they  shall  pay  her  such 
amount  as  may  be  ordered  to  be  paid  to 
her  by  the  circuit  court  of  said  county,  as 
hereinafter  provided;  it  being  my  will  and 
intention  that  my  said  wife  shall  receive  a 
generous  and  suitable  maintenance  and  sup- 
port out  of  my  estate  for  and  during  the 
term  of  her  natural  life.  The  remainder,  if 
any  there  be,  of  said  Interest  or  dividends 
derived  from  said  bank  stock  after  payments 
to  my  beloved  wife  as  aforesaid,  shall  be 
held  in  trust  by  said  trustees  during  the  life 
of  my  said  wife,  and  be  Invested  and  rein- 
vested In  this  state  or  elsewhere  in  real  es- 
tate, stocks,  bonds,  notes,  mortgages,  or 
otherwise,  and  at  the  best  rate  of  Interest, 
(Mr  so  as  to  secure  the  largest  and  safest  in- 


come, as  in  their  interest  (opinion)  may  best 
promote  my  estate  and  Increase  the  value  ot 
said  trust  •  •  •  It  is  my  will  that  my 
dear  wife  shall  not  be  required  or  compelled 
to  accept  the  provisions  of  this  will  in  lieu 
of  any  interest  which  the  law  casts  or  con- 
fers upon  her  in  any  of  my  real  estate  which 
I  have  set  off  to  my  said  sons  and  daughters, 
respectively,  and  have  conveyed  to  my  said 
trustees  for  the  use  and  benefit  of  my  said 
grandson,  as  I  intend,  and  so  will,  that  her 
^hts  and  interests  in  all  of  the  real  estate 
aforesaid  shall  remain  wholly  undisturbed 
and  unquestioned  during  the  term  of  her  nat- 
ural life.  But  I  trust  that  there  will  never 
be  any  occasion  for  her  to  assert  her  rights 
in  regard  to  said  lands,  and  hope  that  she 
will  be  liberally  supported  .and  maintained 
without  recourse  on  said  lands.  And  in  case 
said  trust  fund  shall  from  any  cause  and  at 
any  time  prove  inadequate  and  Insufficient  to 
provide  her  with  such  generous,  ample,  and 
liberal  maintenance  and  support  as  is  intend- 
ed  by  me,  then  it  is  my  will,  and  I  so  direct, 
that  she  shall  have  a  first  paramount  and 
subsisting  lien  on  all  of  said  real  estate  and 
the  rents.  Issues,  and  profits  thereof,  which 
I  have  set  off  to  my  said  sons  and  daughters, 
respectively,  for  the  terms  of  their  natural 
lives,  respectively,  as  aforesaid,  and  which 
I  have  conveyed  to  my  said  trustees  for  the 
use  of  my  grandson  as  aforesaid,  to  secure 
to  her  such  maintenance  and  support  during 
the  term  of  her  natural  life,  which  lien  may, 
whenever  the  circumstances  demand  it  be 
duly  enforced  by  my  dear  wife  taking  and 
receiving  so  much  of  the  rents,  Issues,  and 
profits  of  said  lands  as  may  be  necessary  to 
provide  her  with  such  maintenance  and  sup- 
port. By  accepting  the  provisions  of  this 
will,  my  dear  wife  shall  release  her  dower 
in  any  other  lands  than  those  above  de- 
scribed and  mentioned  which  I  may  own  at 
the  time  of  my  death."  To  this  he  added 
the  following  direction:  "And  for  the  better 
protection  of  my  dear  wife  I  do  hereby  fur- 
ther order  and  direct  that  If  any  difference 
should  arise  between  my  dear  wife  and  my 
said  trustees  or  their  successors  In  trust  as 
to  the  amount  which  shall  be  paid  to  her  for 
her  maintenance  and  support  and  the  times 
of  payment,  that  It  shall  be  the  privilege  of 
my  said  wife  and  the  duty  of  my  said  trus- 
tees to  make  application  to  the  circuit  court 
of  said  county  (the  opposite  party  being  duly 
notified  of  such  application  being  made)  to 
adjust  such  differences,  and  determine  the 
amount  which' she  shall  receive  out  of  my 
estate  for  her  maintenance  and  support,  and 
when  the  same  shall  be  made.  And  It  is  my 
will  that  any  such  order  may,  on  like  appli- 
cation by  either  party  from  time  to  time,  as 
the  changing  circumstances  may  require,  bo 
modified,  altered,  or  set  aside,  and  the  amount 
ordered  to  be  paid  increased  or.  diminished, 
as  to  the  court  may  appear  Just  and  right." 

The  bill  herein  seta  forth  the  death  of  the 
testator,  her  relation  to  him,  the  character 
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and  ralne  of  his  estate,  tbe  provisions  of  bis 
will,  its  admission  to  probate,  and  tbe  ac- 
ceptance by  appellants  of  tbe  trust  it  im- 
posed; and  alleges  tbat  tbe  differences  con- 
templated by  tbis  direction  bad  arisen;  tbat 
tbe  defendants  bad  made  but  one  payment 
to  ber,  of  about  $800,  and  upon  Tarlous  pre- 
texts, of  wbicb  tbe  only  one  stated  is  tbat 
tbey  could  not  agree  witb  ber  upon  the 
amount  to  be  paid,  bad  refused  to  pay  any 
further  sums.  It  also  states  tbat  sbe  bad 
an  estate  of  bomestead  and  dower  Interest 
in  tbe  lands  disposed  of  by  tbe  will,  tbe  rent- 
al value  of  wbicb  is  four  dollar^  per  acre, 
and  tbat  it  Is  tberein  provided  tbat  tbe  in- 
terest or  dividends  derived  from  tbe  bank 
stock  mentioned  sbould  be  paid  to  ber.  But 
all  tbe  relief  prayed  is  "that  defendants  may 
be  required  by  tbe  order  of  tbe  court  to  pay 
to  her  tbe  income  or  dividends  upon  tbe  bank 
stock  immediately  after  tbe  same  shall  be 
declared  and  Is  payable  by  the  banks,  and 
also  one-third  of  tbe  rental  value  of  said 
lands,  -in  quarterly  installments."  Tbe  an- 
swer denies  that  complainant  has  an  abso- 
lute and  unqualified  estate  of  homestead  and 
dower  Interest  in  said  lands,  or  the  right  to 
receive  all  the  dividends  upon  said  bank 
stock,  and  some  other  averments  of  the  bill 
thought  to  be  immaterial,  but  admits  the 
will  as  alleged,  and  avers  that  defendants 
have  been  at  all  times  and  are  now  ready  and 
willing  to  carry  out  all  its  provisions  relat- 
ing to  complainant,  but  have  been  unable 
to  do  so  because  of  the  difference  of  opinion 
between  ber  and  them  as  to  ber  rights  under 
said  will.  It  admits  that  they  have  paid  ber 
only  about  $800,  but  avers  that  tbey  would 
pay  ber  more  if  it  were  necessary  for  ber 
maintenance  and  support,  and  sbe  would  re- 
ceive it;  and  that  at  one  time  they  offered 
to  pay  her  tbe  further  sum  of  $300,  which 
she  refused  to  accept  unless  all  tbe  dividends 
then  collected  on  the  bank  stock  were  paid 
her.  And  it  charges  that  sbe  has  received 
and  appropriated  to  ber  own  use  a  consid- 
erable amount  of  money  and  personal  prop- 
erty of  tbe  estate  specified,  for  which  sbe 
ought  to  account  before  claiming  further 
payments.  A  replication  was  filed,  a  refer- 
ence to  the  master  ordered,  proofs  taken  and 
reported,  and  a  decree  entered,  which  finds 
tbe  testator  died  October  3,  1880;  that  bis 
will  was  proliated;  that  defendant  in  error 
is  bis  widow,  and  tbat  plaintiffs  In  error  are 
executors  of  said  will:  that  sbe  was  to  be 
paid  a  generous  and  liberal  maintenance  and 
support;  that  in  case  she  and  they  could 
not  mutually  agree  upon  tbe  amounts  to  be 
paid,  then  it  was  her  privilege  and  their  duty 
to  make  application  to  tbe  circuit  court  to  ad- 
just the  amount,  and  that  there  Is  a  differ- 
ence between  them  as  to  such  amount;  that 
the  value  of  the  testator's  estate  is  about 
$150,000;  that  defendant  in  error  is  now, 
and  has  been  since  the  testator's  death.  In 
possession  of  the  testator's  late  bomestead, 
together  with  tbe  buildings  and  about  45 


acres  of  land,  and  has  received  the  rents,  is- 
sues, and  profits  thereof,  and  tbat  tbe  annual 
rental  value  of  said  bomestead  is  $300.  Tbe 
circuit  court  ordered  that  plaintiffs  in  error, 
as  such  executors,  sltaU  pay  to  defendant  In 
error,  during  the  time  sbe  has  occupied  and 
shall  continue  to  occupy  the  dwelling  house, 
buildings,  and  45  acres  of  land,  the  sum  <rf 
$1,700  per  annum  for  ber  maintenance  and 
support;  and  that  plaintiffs  in  error  sliall  be 
credited  with  any  payment  or  payments 
which  tbey  may  have  heretofore  made  to  her 
for  her  maintenance  and  support  under  said 
will,  said  allowance  to  commence  October  3, 
1880.  For  the  year  1883  and  thereafter^ 
wards  said  sum  of  $1,700  shall  be  paid  in 
semiannual  payments  of  $850  on  the  3d  of 
January  and  July  in  each  year.  If  the  de- 
fendant in  error  shall  abandon  or  surrender 
up  the  possession  of  said  dwelling  house, 
buildings,  and  45  acres  of  land,  and  cease  to 
occupy  the  same,  plaintiffs  in  error  shall, 
from  the  time  such  possession  shall  be  de- 
livered up,  pay  to  her  $2,000  in  semiannual 
installments  of  $1,000  at  tbe  dates  afore- 
said. The  court  further  orders  that  a  solic- 
itor's fee  of  $250  be  paid  by  plaintiffs  in  er- 
ror out  of  said  estate  to  Amos  MIUn,  the 
solicitor  of  defendant  in  error.  The  court 
holds  that  it  has  no  Jurisdiction  to  determine 
whether  or  not  defendant  In  error  has  home- 
stead or  dower  in  tbe  testator's  estate,  or 
whether  or  not  defendant  in  error  has  taken 
and  converted  to  her  own  use  moneys  and 
property  belonging  to  said  estate,  or  to  de- 
termine tbe  amount  of  money.  If  any,  which 
plaintiffs  in  error  have  paid  ber  for  ber 
maintenance  and  support,  and  therefore  de- 
clines to  hear  and  determine  said  matters. 

J.  M.  Tniitt  and  Oeorge  L.  Zink,  for  plain- 
tiffs in  error.  Amos  Miller,  for  defendant  in 
error. 

PER  CURIAM.  In  their  opinion  deciding 
this  case  the  appellate  court  say: 

"We  think  the  assignment  for  error  that 
tbe  court  below  refused  to  decree  that  ap- 
pellee did  not  have  a  bomestead  and  dower 
interest  in  the  lands,  and  to  settle  the  ac- 
count charged  in  the  answer  for  money  and 
personal  property  of  the  estate  received  and 
appropriated  by  hei,  Involves  the  controlling 
question  in  tbe  case,  namely,  the  extent  to 
wbicb  it  could  properly  inquire  and  act  un- 
der the  pleadings.  Tliere  is  no  claim  that  it 
could  have  set  off  a  bomestead  or  assigned 
dower,  even  if  her  claim  of  right  thereto  bad 
been  admitted  by  the  answer.  Tbe  bill  did 
not  seek  it.  Tbe  proper  parties  were  not  be- 
fore tbe  court  It  certainly  was  not  a  bill 
for  an  accounting,  and  there  was  no  cross 
bill.  Counsel  for  appellants  also  concede 
that  it  did  not  ask  for  any  construction  of  the 
will,  and  say  that  none  was  necessary.  That 
proposition  has  our  full  concurrence.  As  we 
understand  It,  tbe  object  was  simply  and 
solely  to  get  an  impediment  to  tbe  executioa 
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of  a  direct  and  ezpresa  trust  removed,  and  a 
decree  tbereupon  for  its  execution.  Ck>m- 
plainant  was  the  cestui  que  trust,  and  de- 
fendants were  the  truMtees.  The  trust  is 
stated  in  the  bUl  and  created  by  the  will  of 
her  deceased  husband  therein  set  forth,  ^s 
thus  shown,  it  is  simply  to  pay  to  her  out  of 
a  certain  fund,  for  her  support  and  mainte- 
nance, certain  sums,  and  at  certain  times,  to 
be  determined  by  their  mutual  agreement,  or, 
in  case  of  their  inability  to  agree,  by  the  cir- 
cuit court  of  MontgomeiT  county.  It  Is  thus 
further  shown  that  the  amount  to  be  so  paid 
was  to  be  sufficient  for  her  liberal  and  gen- 
erous support,  considering'  the  value  of  bis 
estate,  and  the  fact  that  she  had  greatly  con- 
tributed towards  its  accumulation;  and  that 
the  questions  of  amount  and  times  of  pay- 
ment were  to  be  determined,  and  the  first 
payment  made,  not  longer  than  90  days  after 
ills  death.  The  bill  is  filed  against  them,  not 
in  the  general  character  or  with  reference  to 
their  other  powers  as  executors  of  said  will, 
but  <mly  as  trustees  of  the  particular  fund, 
and  for  the  particular  purpose  In  that  be- 
half therein  stated.  That  fund  consisted  of 
$19,500,  Invested  In  the  stock  of  two  certain 
banks.  The  amount  of  dividends  therein  is 
not  stated.  It  is  averred  that  the  parties 
have  been  and  are  unable  to  agree  upon  the 
amount  to  be  paid  to  her  and  the  times  of 
psyment,  by  reason  whereof  the  trust  is  not 
executed,  and  cannot  be  until  that  impedi- 
ment is  removed  by  the  adjustment  by  the 
court  of  the  differences  between  them,  and  its 
determination  of  tliose  questions,  according 
to  the  will,  creating  the  trust  in  such  case 
made  and  provided.  It  is  not  charged,  nor 
was  it  necessary  to  cliarge,  that  In  differing 
from  her  upon  the  questions  stated  the  de- 
fendants acted  fraudulently,  dishonestly,  or 
without  right  on  their  part  so  to  do,  but  only 
that  they  have  In  fact  differed,  and  that  by 
reason  thereof  complainant,  except  to  the  ex- 
tent of  $900,  has  failed  and  Is  failing  to  re- 
ceive the  benefit  of  the  trust  so  created  in 
her  favor,  and  to  which  she  Is  in  equity  en- 
titled. The  emergency  and  condition  upon 
which,  according  to  the  terms  of  the  instru- 
ment creating  the  trust,  the  court  was  to  In- 
tervene and  determine  those  questions,  are 
thus  alleged  to  have  happened;  and  the 
prayer,  in  substance,  is  that  the  court  do  in- 
tervene and  determine  them,  and  thereupon 
order  that  the  defendants  pay  her  accordingly. 
This,  in  our  opinion,  Is  all  that  is  essential 
or  material  in  the  bill.  The  statement  of 
her  Interest  in  the  land,  as  well  as  in  the 
trust  fund,  as  complainant  understands  it, 
and  the  prayer  that  upon  that  basis  her  al- 
lowance may  be  fixed,  do  not  change  the 
questions  or  the  case  for  the  consideration  of 
the  court.  She  did  not  ask  for  a  homestead 
or  dower,  or  for  rent  as  rent,  but  for  money 
for  her  maintenance  and  support,  to  be  paid 
In  amounts  and  at  times  to  be  determined  by 
the  court;  and  that  was  to  be  the  extent  and 
limit  of  the  court's  determination,  as  fixed  by 
v.42N.B.no.lI — 51 


the  trust  The  answer  admits  all  the  mate-'' 
rial  averments  of  the  bill,  the  character  and 
capacity  of  defendants  as  trustees,  the  terras 
of  the  trust,  the  failure  of  Its  execution  and 
the  reason  thereof,  and  the  right  of  complain- 
ant, as  cestui  que  trust,  to  an  allowance  out 
of  the  trust  fund  of  money  for  her  mainte- 
nance and  support  In  the  style  indicated,  to 
be  paid  to  her  by  them  in  amounts  and  at 
times  to  be  determined  as  alleged  in  the  bill. 
Their  denial  of  her  claim  of  homestead  and 
dower  In  the  lands,  and  of  right  to  all  the 
dividends  on  the  bank  stock  which  consti- 
tutes the  trust  fund,  forms  no  issue  in  the 
case  made  by  the  bilL  Their  consideration 
is  unnecessary  for  any  purpose  contemplated 
by  it  That  purpose  was  simply  to  ascertain 
and  fix  the  amount  of  money  to  be  allowed 
for  her  support  and  the  times  of  payment 
In  so  doing  the  court  waf  expressly  directed 
by  the  terms  of  the  truot  to  take  into  con- 
sideration the  value  of  the  testator's  estate, 
and  her  meritorious  agency  in  its  acquisition, 
and  his  declared  Intention  that  the  allowance 
should  be  ample,  generous,  and  liberal  for  the 
purpose  Indicated.  It  was  also  necessary  to 
consider  her  age,  health,  social  position,  hab- 
its, and  tastes,  and  the  probable  effect  of  the 
change  In  her  mode  of  living  in  consequence 
of  her  being  then  a  widow  and  living  alone. 
The  court  had  all  the  information  on  these 
points  that  the  parties  saw  fit  to  furnish. 
It  was  also  proper  to  consider  the  fact  that 
ever  since  the  death  of  her  husband  she  had 
been,  and  then  was,  occupying  their  home- 
stead without  charge  for  rent,  because  from 
such  occui>ancy  she  had  been  and  then  was 
deriving  some  means  af  support  and  would, 
of  coarse,  require  so  much  less  for  her  allow- 
ance out  of  the  trust  fund  for  that  purpose 
while  she  so  occupied  it  But  we  fall  to  per- 
ceive how  its  determination  could  be  affected 
by  the  question  of  her  claim  of  right  to 
homestead  and  dower  and  an  the  dividends 
upon  the  bank  stock,  unless  she  was  actually 
receiving,  under  such  claim,  some  such 
means.  Under  the  circumstances,  and  since 
she  was  not  receiving  any  thereimder,  we 
think  the  court  rightly  refused  to  consider 
questions  that  may  or  may  not  hereafter 
arise  between  her  and  the  devisees  upon 
such  claim.  Should  she  succeed  in  any  at- 
tempt to  enforee  it,  and  so  acquire  addition- 
al means  of  support,  the  changed  conditions 
can  be  fully  met  by  an  application  for  a 
change  in  the  order  of  allowance  out  of  the 
trust  fund.  We  are  of  opinion  that  the 
amount  allowed  was  fully  warranted  by  the 
evidence,  and  that  the  solicitor's  fee  might 
well  be  regarded  as  a  part  of  such  allowance, 
and  made  under  the  will,  rather  than  in  the 
light  of  any  technical  rule  of  law.  The  court 
Intended  that  the  amount  so  paid  to  her  was 
not  to  be  diminished  by  expenses  already  in- 
curred to  procure  Its  determination.  But  ap- 
pellants were  alike  Interested  in  procuring  it 
AH  the  parties  were  seeking  it,  and  It  was 
for  the  benefit  of  all  alike.     The  necessity 
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for  It  aroae  imder  the  proTlslons  of  tlie  wUl, 
without  any  wrong  on  either  side.  The  tes- 
tator might  have  prevented  it,  and  the  case 
bears  some  analog}  to  one  brought  for  con- 
stmction  of  a  will.  In  such  case  the  ex- 
penses, Inclading  solidtors'  fees,  are  general- 
ly Ixime  by  the  estate.  Society  v.  Mead,  131 
UL  875,  23  N.  B.  603.  Perceiving  no  substan- 
tial error  In  the  record,  the  decree  will  be  af- 
flrmed."    02  111.  App.  161. 

We  indorse  the  foregoing  views,  and  think 
that  they  correctly  dispose  of  the  material 
questions  involved  in  this  case.  The  Judg- 
ment of  the  appellate  court  is  accordingly 
affirmed.    Affirmed. 
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FOREST  RIVER  LEAD  CO.  T.  OITT  OP 

SALEM. 
(Supreme  Jndidai  Court  of  MaBsachusetts.    Es- 
sex.    Feb.  3,  1896.) 

BODRDIKIBS — KviDENCE— OeXEBAL     RePDTB    XWD 

Rbcognitios  by  Parties  —  FoxM  of 
Action  to  Dbtkbminb. 

1.  The  bonndary  lines  of  Marblehead,  when 
it  was  made  a  town  in  1648,  were  iixed  as  the 
"utmost  extent  of  the  land  which  was  Mr. 
Humplirey'fl  farm,  and  sold  to  Marblehead." 
Whether  or  not  the  farm  was  bounded,  on  For- 
est river,  by  high  or  low  water  mark,  when  con- 
veyed by  Humphrey  to  Marblehead,  depends  on 
the  date  of  that  conveyance,  which  is  not  defi- 
nitely established.  Beli,  that  the  bonndary,  fix- 
ed by  general  repute  at  high-water  mark,  and 
which  has  been  recognized  for  many  years  as 
the  true  line  by  the  towns  on  either  side  of  the 
river,  will  be  adopted  by  the  courts. 

2.  The  iMundary  line  Itetween  two  towns 
may  l>e  determined  on  a  bill  of  interpleader, 
where  neither  i>arty  objects. 

Report  from  supreme  judicial  court,  Essex 
county;  Holmes,  Judge. 

Bill  of  interpleader  by  the  Forest  River 
Lead  Company  against  the  city  of  Salem. 
Decree  for  defendant. 

This  was  a  bill  of  interpleader,  brought  to 
ascertain  whether  the  city  of  Salem  or  the 
town  of  Marblehead  had  the  right  to  assess 
taxes  on  certain  land  and  other  property 
owned  by  the  Forest  River  Lead  Comiwny. 
The  decision  in  the  c(»itroversy  turned  upon 
the  location  of  the  boundary  line  between 
Salem  and  Marblehead  at  the  lower  bridge, 
so  called,  at  Forest  river.  When  Marblehead 
was  set  off  as  a  town  the  bounds  were  to  be 
the  "utmost  extent  of  the  land  which  was 
Mr.  Humphrey's  farm,  and  sold  to  Marble- 
head." The  case  was  heard  in  the  supreme 
Judicial  court  by  HOLMES,  J.,  and  reported 
to  the  full  court  The  material  facts  are 
stated  in  the  opinion. 

E.  &  A.  E.  Avety,  for  plaintiff.  F.  U 
Evans,  tor  defendant 

HOLMES,  J.  We  see  no  reason  for  chan- 
ging the  master's  findings  in  any  way  that 
affects  our  conclusion.  We  start,  therefore, 
with  the  fact  that  the  boundary  in  question 
ia  Forest  river.  The  question  left  open  is 
whether  the  line  at  tbd  lower  bridge  is  the 


middle  of  the  stream  or  high  or  low  water 
maric    The    conveyance    to    Humptirey    in 
March,   1637-38,    having   been    made   before 
the  ordinance  of  1617,  conveyed  only  to  liigh- 
water  mark.   Tappan  v.  Water  Power  Co., 
157  Mass.  24,  26,  31  N.  E.  703,  and  cases 
cited.    It  follows   that   when,   in  1648  and 
1649,   Marblehead   was  made  a  town,  '^e 
bounds  to  be  the  utmost  extoit  of  tiiat  land 
which  was  Mr.  Humphrey's  farm,  and  sold 
to  Marblehead,"  the  line  was  at  high-water 
mark,  unless  the  farm  had  been  enlarged  lie- 
fore  the  Salem  vote  of  1648.    There  is  no 
ground  for  suggesting  that  the  boundary  had 
been  extended  to  Ibe  middle  of  the  stream. 
The  only  questiMi  la  whether  It  had  been  car- 
ried down  to  low-water  mark.    Before  1648 
the  ordinance  had  been  passed  which  gave 
the  prc^rletor  of  the  adjoining  land  "pn^e- 
tey  to  the  low- water  mark  where  the  sea  doth 
not  ebb  above  a  hundred  rods."   The  effect 
of  the  ordinance  was  that  the  title  which  the 
proprietor  of  land   bounded  by  tide  water 
bad  above  high  water  was  extended  over  the 
shore  or  flats,  subject  to  the  public  rights  re- 
served, and  the  ordinance  applied  to  all  the 
flats  in  the  colony  which  bad  not  been  grant- 
ed away  by  the  government  before  Its  pas- 
sage.   Boston  y.  Richardson,  105  Mass.  351, 
354,  and  cases  cited.    But  the  latest  moment 
which  can  l>e  taken  as  fixing  the  boundary 
line,  according  to  the  strict  literal  meaning 
of  the  words  quoted  above,  is  the  date  of 
the  sale  to  Marblehead.   And  although,  ]^r- 
haps,  it  would  be  i)08slble  to  read  the  worda 
as  referring  to  the  title  as  it  stood  in  1648^ 
the  practice  of  the  parties,  to  which  we  shall 
refer  in  a  momoit,  is  in  favor  of  the  literal 
construction.    As  has  been  known  for  a  long 
time,  the  iiart  of  the  ordinance  which  deals 
with  flats  was  not  in  the  original  body  of 
liberties  of  1641,  but  was  an  addition  of  1647. 
Body  of  Liberties,  No.  16  (Wtaitmore's  Ed.,  37); 
Mass.  Colony  Laws  1660,  60  (WJiitmore,  170); 
28  Mass.  Hist  Soc.  Coll.  215;  Boston  v.  Ricb- 
ardson,  105  Mass.  351,  354.    So  that  the  ex- 
act question  is  whether  the  conveyance  to 
Marblehead    was    made    before    1647.    Tbe 
deed  has  not  beoi  found.    A  memorandum  In 
the  registry  of  deeds  is  interpreted  by  tbe 
master  as  referring  to  it,  and  as  giving  Its 
date;  but  the  words  are,  "Ehccepting  60  acres 
&  2  ponds  formerly  granted  to  Mr.  Downing, 
as  an  instrument  bearing  date  ye  24th   of 
ye  7  mo.,  1645,  appeereth,"  and  seem  not  to 
refer  to  the  land  or  to  the  conveyance  in  ques- 
tion, but  to  a  conveyance  of  the  two  ponds 
and  BO  much  high  ground  about  the  ponds 
as  is  needful  to  keep  the  "duck  coye"  pri-vate 
from  the  disturbances  of  plowmen,  etc.    If 
we  are  right,  the  only  direct  evidence  of  tbe 
date  is  the  testimony  of  Parmiter  in  16S1 
that  the  plain   farm   was    bought  of   MaJ. 
Hathome  about  the  year  1645  by  Mr.  Mava<- 
ick    and   several    other    proprietors.     Sonae 
doubt  is  thrown  on  this  testimony  by   tbe 
above-mentioned   memorandum,  which    Is  a 
minute  of  such  a  sale,  dated  1655.    Bat  tbat 


Digitized  by 


Google 


N.  T.) 


KITTINGBB  v.  CITY  OF  BUFFALO. 


803 


the  original  boundary  b«d  not  been  changed 
is  confirmed  by  Indirect  evidence.  The  prac- 
tice of  more  than  a  century  and  general  re- 
pute show  that  the  Forest  river  is  in  Salem, 
and  for  a  great  number  of  years  Marblehead 
has  acquiesced  in  the  taxation  of  the  dis- 
puted territory  by  Salem.  The  ancient  con- 
struction adopted  by  the  parties,  and  ad- 
hered to  until  recent  times,  warrants  an  in- 
terpretation of  the  original  set-off  which  most 
nearly  justifies  their  conduct  See  Chenery 
V.  Waltham,  8  Cush.  327;  Indiana  v.  Ken- 
tucky, 136  U.  S.  479,  510,  10  Sup.  Ct  1051. 
We  are  of  opinion  tbat  the  boundary  is  high- 
water  mark. 

As  no  objection  la  taken  by  either  defend- 
ant to  maintaining  a  bill  of  interpleader,  both 
parties  seemingly  wishing  to  have  the  merits 
decided,  and  having  been  at  some  expense 
for  that  purpose,  we  have  expressed  our  opin- 
ion, as  was  done  in  Hardy  v.  Yarmouth,  6 
AHen,  277.  The  reasons  for  holding  such  a 
bill  demurrable,  mentioned  in  Macy  v.  Nan- 
tucket, 121  Mass.  351,  are  reasons  of  policy, 
In  favor  of  the  prompt  collection  of  taxes, 
which  may  be  waived  by  the  parties  inter- 
ested. The  case  seems  to  be  a  proper  one  for 
Interpleader  except  for  the  considerations  to 
which  we  have  referred.  See  Thomson  v. 
Bbbets,  Hopk.  Gh.  272;  Railroad  Co.  v. 
Clute,  4  Paige,  884,  391;  Cooley,  Tax'n  (2d 
Bd.)  788.    Decree  accordingly. 


(148  N.  T.  S32) 

KITTINGBR  et  aL  v.  CITY  OP  BUFFALO 
et  aL 

(Court  of  Appeals  of  New  York.     Jan.  31, 1896.) 

Fdbuo  Improtekents— Contract  thekefob— 
Park  Commissio.^iebs. 
Park  commiBBiooem  who  were  only  au- 
thorized to  contract  for  the  paving  of  park  roads 
have  authority,  in  providing  for  the  paring  of  a 
park  road,  to  also  reqnire  outflide  work  to  l>e 
done  on  the  streets  leading  into  the  road,  neces- 
sary to  render  the  approaches  free  and  safe  to 
travelers. 

Action  by  Mary  J.  Kittinger  and  another 
against  the  city  of  Buffalo  to  set  aside  as- 
sessments laid  upon  lands  of  the  plaintifTs 
to  defray  expense  of  local  improvements. 
The  trial  court  held  the  assessment  good, 
with  the  exception  of  a  single  item  assessed 
against  the  lands  of  each  piaintifT,  which  was 
held  to  be  illegal,  and  the  assessment  was 
reduced  by  the  amount  of  the  illegal  item, 
and  upheld  as  to  the  balance,  with  costs 
against  the  defendant  the  city  of  ButTalo. 
From  a  judgment  of  the  general  term,  af- 
llrmlng,  without  opinion,  the  judgment  of 
the  trial  term,  plaintiffs  appeal.    Affirmed. 

O«orge  Clinton,  for  appellants.  Frank  R. 
Perkins,  for  respondents. 

BARTLETT,  J.  Under  the  view  we  take 
of  this  ca^e  a  brief  statement  of  the  facts  will 
answer  the  purpose.  Tlie  charter  of  the  city 
of  Buffalo  confers  upon  the  park  department 


the  exclusive  power  to  pave,  repave,  and  re- 
pair park  roads  and  places.  The  board  of 
park  commissioners  are  the  governing  head 
of  this  department.  The  common  council  Is 
In  charge  of  the  city  streets  outside  of  the 
park.  A  certain  part  of  the  park  is  known 
as  the  "Circle,"  and  is  a  large  circular  place. 
One  of  the  park  approaches  is  Porter  avenue, 
ending  in  the  Circle;  Pennsylvania  street  is 
a  public  street  in  the  city,  not  included  in  the 
park  system,  and  ends  at  the  Circle  at  Its 
junction  with  Wads  worth  street,  'in  October, 
1889,  the  city  of  Buffalo,  by  the  park  com- 
missioners, entered  into  a  contract  with  the 
Barber  Asphalt  Paving  Company  to  pave  the 
Circle  with  Trinidad  asphalt  pavement,  in 
compliance  with  specifications  annexed  and 
the  profile  in  the  park  commissioners'  office, 
agreeing  to  pay  therefor  the  sum  of  $10,425. 
The  profile  referred  to  disclosed  the  fact  that, 
as  a  part  of  the  work  necessary  to  pave  the 
Circle,  there  was  certain  outside  work  to  be 
done  in  Wadsworth  street,  Pennsylvania 
street,  and  Porter  avenue.  The  work  Vinder 
this  contract  was  duly  performed.  The  find- 
ings disclose  that  the  total  assessment  on  the 
property  of  plaintiff  Kittinger  was  ?404.38, 
and  on  property  of  plaintiff  Wing  $246.80, 
It  appearing  that  only  one-half  of  the  total 
expense  could  be  assessed  on  the  adjacent 
property.  It  Is  insisted  by  appellants  that 
this  assessment  la  void,  as  the  park  commis- 
sioners were  without  authority  of  law  to 
contract  for  the  work  outside  of  the  Circle. 
The  court  below  determined  to  correct  the 
assessment,  and  affirm  It  as  corrected.  It 
was  found  that  for  the  outside  work  there 
was  assessed  on  the  property  of  the  plaintiff 
Kittinger  the  sum  of  $57.02,  and  on  the  prop- 
erty of  the  plaintiff  Wing  the  sum  of  $34.80. 
Judgment  was  rendered  reducing  the  respect- 
ive assessments  of  the  plaintiffs  by  these 
amounts,  and  awarding  them  costs  against 
the  city  of  Buffalo'  in  the  sum  of  $209.72. 
This  Judgmrait  was  afilrmed  by  the  general 
term  of  the  superior  court  of  Buffalo,  with 
costs.  The  appellants  now  insist  that  the 
original  assessment  was  void  by  reason  of 
the  outside  work,  and  that  the  trial  court 
had  no  authority  to  correct  it  and  to  adjudge 
it  to  stand' as  corrected.  The  view  we  take 
of  this  case  renders  It  unnecessary  for  us  to . 
consider  the  question  whether  the  trial  court 
could  correct  the  assessment,  and,  in  doing 
BO,  whether  it  adopted  the  proper  rule  in 
computing  the  amount  of  reduction. 

In  the  seventeenth  finding  of  fact  it  is 
found  as  follows:  "That  all  of  the  work  pro- 
posed and  shown  on  the  plan  and  speciflca- 
tiona  prepared  under  the  directions  of  the 
said  board  of  park  commissioners,  and  filed 
in  their  office  as  hereinbefore  stated,  includ- 
hig  that  outside  of  the  lines  of  the  Circle  in 
Wadsworth  street,  Pennsylvania  street,  and 
Porter  avenue,  was  necessary  and  essential 
to  a  complete  and  finished  Job  In  the  pave- 
ment of  the  Circle,  and  to  furnish  it  with 
the  proper  drainage,  watersheds,  and  suit- 
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able  abutments  and  supports,  and  to  make 
it  safe  and  free  from  danger  to  travelers  up- 
on the  public  streets  and  park  approaches." 
It  is  also  found  by  the  thirty-first  finding  as 
follows:  "That  the  pavement  of  the  Circle 
under  and  In  pm'suance  of  the  said  contract 
with  said  Barber  Asphalt  Pavement  Com- 
pany was  a  benefit  and  not  an  injury  to  the 
plaintiffs."  The  evidence  is  not  returned  on 
this  appeal.  There  are  no  exceptions  to  these 
findings,  and  they  must  be  regarded  as  con- 
taining the  facts  of  this  case.  It  seems,  to 
us  quite  apparent  and  very  reasonable  that 
a  certain  amount  of  outside  work  was  not  on- 
ly proper,  but  absolutely  necessary,  in  pav- 
ing the  Circle,  which  was  entered  by  various 
streets  leading  in  from  the  city.  We  have 
the  express  finding  to  that  effect,  and  it  must 
be  deemed  conclusive.  It  requires  no  cita- 
tion of  authority  to  Justify  this  small  amount 
of  outside  work  In  order  to  make  the  con- 
necting streets  and  park  approaches  safe  and 
free  from  danger  to  travelers;  but  a  similar 
question  was  presented  to  this  court  in  a 
case  where  the  plaintiff  sought  to  recover 
back  an  assessment  paid  under  protest  for 
grading  a  certain  street  in  the  city  of  Al- 
bany, on  the  ground,  among  others,  that  the 
assessment  was  void  for  the  reason  that 
drains  had  been  constructed  outside  of  the 
street  lines  In  order  to  carry  water  under  the 
embankments;  but  it  was  held  that  this  did 
not  invalidate  the  assessment,  as  the  outside 
work  was  essential  to  the  proper  grading  of 
the  street.  Moore  v.  City  of  Albany,  98  N. 
T.  396.  We  hold  that  the  original  assess- 
ment was  valid,  and  that  the  plaintiCCs  are 
therefore  In  no  position  to  complain  of  a  Judg- 
ment which  diminished  the  amount  they 
ought  to  have  paid,  and  placed  in  their  pock- 
ets a  liberal  bill  of  costs.  The  judgment  ap- 
pealed from  should  be  affirmed,  with  costs. 
All  concur,  except  HAIGHT,  J.,  not  voting. 
Judgment  affirmed. 


a«  N.  Y.  337) 

I>OM8CHKB  V.  METROPOLITAN  EL.  RT. 

OO.  et  al. 
(Court  of  Appeals  of  New  York.     Jap.  31, 1896.) 

DiBORETiox  —  Trial — Opbsimo  Case— Owections 
NOT  Raised  Below— Best  Evidence. 

1.  In  an  action  for  damages,  and  to  re- 
strain the  operation  of  an  elevated  railway  in 
front  of  plaintiff's  premises,  it  is  within  the  dis- 
cretion of  the  referee,  after  the  testimony  has 
been  closed  on  both  sides,  and  the  day  for  the 
submission  appointed,  to  refuse  to  permit  de- 
fendant to  introduce  in  evidence  a  deed  to  the 
premises  executed  by  plaintiff  since  the  com- 
mencement of  the  action  and  allow  it  only  to 
show  the  value  of  the  premises. 

2.  Appellant  cannot  complain  for  the  first 
time  on  appeal  that  evidence  was  excluded  by 
the  referee  on  his  own  motion,  unless  the  rec- 
ord aflBrmatively  shows  such  fact.  That  the 
record  does  not  state  that  an  objection  was 
made  is  insufficient. 

8.  The  testimony  of  the  purdiaser  of  rented 
property,  the  rents  for  which  have  been  collect- 
ed by  his  agent,  as  to  the  rental  value  of  the 
property,  is  not  the  beat  evidence  thereof;   and 


therefore,  in  the  absence  of  any  showing  as  to 
the  reason  for  the  failure  to  call  the  agent,  it  is 
not  error  to  exclude  his  testimony  m  regard 
thereto. 

Appeal  from  supreme  court,  general  term. 
First  dephrtment. 

Action  by  John  E.  Domschke  against  the 
Metropolitan  Elevated  Railway  Comiuny  and 
another  for  damages,  and  to  restrain  the  op- 
eration of  a  railway  in  front  of  plaintifTs 
premises.  From  a  Judgment  of  the  general 
term  (26  N.  Y.  Supp.  840)  modifying  a  Judg- 
ment for  plaintiff,  both  parties  appeal.  Re- 
versed on  plaintiff's  appeal,  and  affirmed  on 
defendants'   appeal. 

Alfred  B.  Omikshank  and  Heniy  G.  Atwa- 
ter,  for  plaintiff.  Brainard  Tolles,  for  defend- 
ants. 

O'BRIEN,  J.  Both  i^artles  have  appealed  to 
this  court  from  the  Judgment  entered  upon 
the  report  of  the  referee,  and  the  modifica- 
tion thereof  by  the  general  term.  The  de- 
fendants' appeal  rests  -  upon  certain  excep- 
tions taken  at  the  trial,  and  the  plalntUTs  up- 
on the  modifications  .  made  by  the  general 
term,  whereby  the  provisions  of  the  Judg- 
ment awarding  fee  damages  and  an  Injunc- 
tion were  stricken  out  It  appears  from  the 
record  that  the  testimony  on  both  sides  closed 
on  the  26th  of  January,  1893,  and  two  weeks 
were  given  to  counsel  by  the  referee  to  submit 
briefs  and  requests  for  findings,  the  final  sub- 
mission to  be  made  February  9,  1893.  On 
the  day  so  appointed  for  the  submission,  the 
defendants'  counsel  gave  notice  of  a  motion 
before  the  referee,  to  be  beard  on  the  follow- 
ing day,  to  open  the  case,  and  be  permitted 
to  put  In  evidence  a  deed  from  the  plaintiff 
to  a  grantee  named  therein,  dated  January 
16,  1S93,  acknowledged  and  recorded  Jan- 
uary 20,  1893.  This  deed  purported  to  con- 
vey the  premises  described  in  the  complaint, 
and  it  appeared  by  the  affidavit  of  counsel  for 
the  defendants  that  the  existence  thereof  did 
not  come  to  his  knowledge  until  February  7, 
1893.  On  the  24th  of  February,  1893,  the 
referee  made  an  order  In  the  action  granting 
the  defendants'  motion  to  open  the  case,  and 
giving  leave  to  the  defendants  to  put  the 
deed  in  evidence,  but  for  the  purpose  only  of 
showing  the  value  of  the  premises  in  ciues- 
tion.  The  ruling  was  that  the  deed  might  be 
admitted  so  far  as  It  tended  to  show  the 
value  of  the  property  at  the  date  ot  Its 
delivery,  and  for  no  other  purpose,  and  with 
no  other  effect.  Subsequently  the  parties  ap- 
peared before  the  referee,  and  defendants* 
counsel  produced  the  deed,  and  offered  the 
same  in  evidence.  The  case  states  that  it 
was  admitted  by  the  referee  for  the  purpose 
of  showing  the  consideration,  so  far  as  it 
tends  to  show  the  same,  but  not  for  any  other 
purpose,  or  with  any  other  effect  Tbe  de- 
fendants' counsel  excepted  to  the  ruling  re- 
fusing to  admit  the  deed  as  evidence  of  the 
conveyance  of  the  title  from  tbe  plaintiff. 
Subsequently,  on  the  3d  of  liay,  1893,  the 
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referee  made  and  delivered  his  report,  in 
which  he  found  for  the  plaintiff  generally, 
and  found  that  the  pl&lntlfC  then  was,  and 
had  bees  during  the  times  stated  In  the  com- 
plaint, the  owner  of  the  premises,  to  whi<^ 
finding  the  defendants  excepted.  He  refused, 
upon  the  defendants'  request,  to  find  that  the 
plaintiff  bad  conveyed  the  premises  by  the 
deed  In  question,  and  to  such  refusal  there 
was  an  exception. 

The  deed  appears  In  full  in  the  record,  and 
the  learned  court  below  has  held  that  full 
effect  should  have  been  given  to  it  as  a  con- 
veyance from  the  plaintiff  by  the  referee, 
and  that  the  finding  and  refusal  to  find  as  to 
the  title  was  error.  It  does  not  appear  from 
the  order  of  the  general  term  that  its  action 
proceeded  upon  the  facts  of  the  case,  or  upon 
the  exercise  of  any  discretionary  power  on 
the  part  of  the  referee;  and  we  must  there- 
fore assume  that  the  modification  rests  upon 
a  legal  error  committed  in  disregarding  the 
deed  as  a  conveyance  divesting  the  plaintiff 
of  his  title  to  the  premises,  which  was  the 
subject  of  the  controversy. 

We  think  that  the  referee  had  iwwer,  uimu 
an  application  by  the  defendants  to  open  the 
case  and  give  further  testimony,  to  restrict 
such  testimony,  or  its  legal  effect,  to  the 
question  of  value,  and  to  thus  limit  the 
effect  of  the  deed  as  evidence.  The  applica- 
tion was  addressed  to  his  sound  discretion. 
Ue  could  have  refused  the  application  en- 
tirely, or  he  could  have  permitted  the  defend- 
ants, as  in  legal  effect  he  did,  to  give  further 
proof  of  value,  and  to  restrict  that  proof, 
whatever  its  nature,  to  that  questioa  The 
title  of  the  plaintiff,  so  far  as  it  was  impor- 
tant as  a  basis  for  the  injunction,  or  for  the 
rental  or  fee  damage,  had  l/een  established; 
and  the  defendants,  at  this  stage  of  the  case, 
had  no  absolute  legal  right  to  give  proof  to 
change  the  plaintiff's  relations  to  the  prop- 
erty as  they  existed  or  appeared  when  the 
testimony  was  closed.  There  was  no  appli- 
cation made  on  the  part  of  the  defendants 
to  Interpose  by  supplemental  answer  a  fact 
which  transpired  or  became  known  subse- 
quent to  the  close  of  the  case,  and  which 
transferred  the  title  to  another,  who  was 
not  a  party.  It  Is  urged  that  such  a  plead- 
ing was  not  necessary,  and  this  contention  is 
probably  correct,  since  the  measure  of  the 
plalutlff's  relief  was  to  be  determined  by  the 
situation  existing  at  the  dose  of  the  litiga- 
tion. But  the  power  of  the  referee  to  re- 
fuse, in  his  discretion,  to  reopen  the  case, 
did  not  depend  upon  the  state  of  the  plead- 
ings. When  both  parties  at  the  trial  an- 
nounce that  the  proofs  are  all  In,  and  the 
court  or  referee,  acting  upon  this,  adjourns 
the  hearing  to  some  future  day  for  the  pur- 
pose of  hearing  argument,  neither  has  any 
legal  right  to  recall  bis  action,  or  to  have  the 
case  opened  for  the  purpose  of  giving  other  or 
additional  proofs.  The  case  has  then,  in  the 
regular  and  orderly  course  of  procedure,  pass- 
ed ^e  stage  when  the  examination  of  wit- 


nesses and  the  presentation  of  evidence  is  In 
order;  and  while  the  court  may,  and  often 
does,  permit  the  parties  to  return  to  it  and 
give  further  evidence,  I  am  not  aware  that 
it  ever  has  been  held  to  be  an  error  of  law 
to  refuse.  It  is  said  that,  there  was  no  ob- 
jection by  the  plaintiff  to  the  admission  of 
the  deed  as  evidence  in  the  case  generally, 
and  it  is  true  that  the,  record  does  not  show 
that  there  was.  But,  the  plaintiff  having 
succeeded  in  the  action,  the  record  on  appeal 
was  made  up  by  the  defeddants,  and  would 
not  contain  the  objections  of  the  successful 
party.  The  plaintiff's  counsel  insisted  upon 
the  argument  that  the  application  to  open  the 
case  was  opposed  by  him,  and  when  the  deed 
was. offered  it  was  objected  to,  and  he  sup- 
ports this  position  by  his  affidavit  While 
we  are  bound  by  the  record  as  made  up  and 
certified,  It  can  reasonably  be  Inferred  from 
the  language  of  the  order,  and  from  the  sub- 
sequent proceedings,  that  the  plaintiff  ol>> 
Jected  on  some  ground  to  the  admission  of 
the  deed.  The  defendants  cannot,  under  tb« 
circumstances,  now  be  permitted  to  question 
the  ruling  of  the  referee  upon  the  ground 
that  it  was  made  upon  his  own  motion,  and 
not  in  response  to  an  objection  on  the  part 
of  the  plaintiff,  unless  the  record  affirmative^ 
ly  shows  that  such  was  the  fact.  We  have 
no  right,  under  the  circumstances,  to  say 
that  the  referee  acted  upon  his  own  motion, 
merely  because  the  record  does  not  contain 
the  statement  that  an  objection  was  made. 
The  mere  fact  that  the  record  Is  silent  con- 
cerning an  objection  from  the  successful 
party  does  not  enable  the  defendants  to  al- 
lege legal  error  with  respect  to  a  ruling  of 
the  referee,  on  the  ground  that  the  question 
was  not  raised  for  his  decision  in  the  usual 
and  proper  way. 

The  decision  of  the  referee,  restricting  the 
effect  of  the  deed  as  evidence  to  the  ques- 
tion of  value,  was  not  only  within  his  power, 
but  was  in  fact  not  unjust  or  prejudicial  to 
the  defendants.  The  action  was  commenced 
in  1890,  and  the  issues  had  been  Joined  neaiiy 
three  years  before  the  plaintiff  executed  the 
deed.  In  actions  of  this  character,  relating 
to  real  property  in  the  city  of  New  York, 
where  many  years  must  elapse  before  final 
Judgment,  it  must  frequently  happen  that 
the  plalntUTs  title  is  changed  before  or  after 
Judgment,  by  conveyance,  death,  legal  pro- 
cess, or  by  some  of  the  various  methods  by 
which  title  is  transferred.  When,  as  in  this 
case,  the  change  Is  made  during  the  pendency 
of  the  action,  and  the  new  owner  has  notice 
of  its  pendency,  it  is  by  no  means  certain 
that  the  continuance  to  final  Judgment  in 
the  name  of  his  grantor  will  not  bind  him, 
and  protect  the  defendants.  McGean  v.  Ball- 
way  Co.,  138  N.  Y.  9,  80  N.  K  647;  Styles  v. 
Fuller,  101  N.  Y.  622,  4  N.  B.  34a  But,  en- 
tirely apart  from  that  question,  the  judgment 
in  this  case  contains  provisions  which  afford 
adequate  protection  to  the  defendants.  They 
are  permitted  by  the  Judgment  to  acquire 
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title  to  the  easements  open  payment  of  the 
fee  damage  (that  la  to  say,  91,000)  within  90 
days  after  notice  of  entry  of  Judgment;  and 
upon  tender  of  that  sum,  and  Interest,  to  the 
plaintiff,  the  defendants  are  entitled  to  a 
grant  from  the  plalntltF  and  all  persons  hav- 
ing an  Interest  In  or  Uen  upon  the  premises, 
and  In  the  meantime  no  Injunction  can  Issue. 
8o  that  the  defendants  could  not  be  enjoined 
or  Injured  In  any  way  If  they  elected  to  de- 
mand from  the  plaintiff  a  grant  of  the  ease- 
ments, in  which  Us  grantee  must  join  upon 
tender  or  inyment  of  the  value,  as  determin- 
ed by  the  court  In  the  action.  There  were 
M  many  methods  open  to  the  defendants  In 
order  to  protect  themselves  from  another  ac- 
tion by  the  plaintUTs  grantee  that  this,  fea- 
ture of  the  case  cannot  be  regarded  as  very 
Important  The  plaintiff  was  bound  to  make 
a  case  for  an  Injunction,  and  that  Involved 
proof  of  title.  Such  proof  was  given,  and  the 
referee  found  that  he  had  the  title  at  the 
date  of  the  report;  and  unless  the  referee 
was  bound,  as  matter  of  law,  to  open  the 
case  after  the  6loBe  of  the  proofs.  In  order 
to  permit  the  defendants  to  show  that  this 
tnet  was  otherwise.  In  consequence  of  some- 
thing that  took  place  sulraequent  to  the  trial, 
these  findings  cannot  be  assailed.  In  an  ac- 
tion of  this  character,  when  the  defendant 
seeks  to  defeat  the  right  by  means  of  a 
change  in  the  title  which  has  occurred  In 
the  final  stages  of  the  litigation,  that  cannot 
affect  the  ultimate  liability,  and  from  which 
the '  defendant  has  adequate  protection,  the 
Court  or  a  referee  is  Justified  in  Itoldlng  the 
defendant  to  strict  practice.  The  action  of 
the  referee  was  within  his  powers,  and  was 
aot,  we  think,  unjust  or  unreasonable. 

:'Wltb  respect  to  the  defendants'  appeal,  the 
only  point  necessary  to  notice  Is  based  upon 
an  exception  taken  to  a  ruling  of  the  referee 
excluding  the  testimony  of  a  witness  who 
had  once  owned  the  premises  In  suit,  as  to 
rents  received  from  the  pr(H)erty  while  he 
owned  it.  it  appeared  that  the  rents  were 
collected  through  an  agent,  and  that  the  wit- 
ness did  not  collect  or  fix  them  himself;  the 
premises  having  been  rented  when  he  pur- 
cliased  the  property.  There  was  no  reason 
given  for  tailing  to  call  the  agent,  who  had 
personal  knowledge  in  regard  to  the  trans- 
action. In  the  nature  of  things,  the  knowl- 
edge of  the  owner,  who  was  called,  must  In 
some  degree,  at  least,  have  been  l>ased  on 
Information  from  the  agent,  and  hence  waa 
not  the  best  evidence  of  the  fact  Under 
tkese  circumstances,  we  cannot  say  that  the 
ruling  of  the  referee  was  legal  error  which 
requires  a  reversal  of  the  Judgment  So  the 
jodgment  should  l>e  aSlrmed  on  the  defend- 
ants' appeal. 

The  Judgment  of  the  general  term  should 
be  reversed  on  the  plaintllTs  appeal,  and 
that  entered  on  the  report  of  the  referecf  af- 
firmed, with  costs  In  all  courts.  The  judg- 
ment may  be  amended  by  inserting  an  addi- 
Uonsil  daose  to  the  effect  that  before  en- 


forcing it  the  plaintiff  shall  tender  to  the 
defendants  a  conveyance  of  the  easements 
from  the  grantee  in  the  deed  above  mentiour 
ed  and  described.  All  concui.  Judgment 
accordingly. 


(Hi  Ind.  STO) 
MILIiER  V.  BVANSVILLB  ft  L  B.  GO. 
(Supreme  Conrt  of  Indiana.     Jan.  31, 1896.) 
AmAi/— DsFBonvs  Rbcobo— Rehsajuho  to 

PSBMIT  AMSKDMSST. 

Where  an  appeal  is  anbmitted  on  a  rec- 
ord so  defective  that  the  cjuestions  raised  can- 
not be  considered,  a  rehearing  will  not  be  grant> 
ed  to  enable  the  defect  to  be  corrected. 

On  rehearing.   Denied. 

For  former  opinion,  see  41  N.  B.  801. 

PER  OURIAM.  Counsel  toe  appellant  hat 
filed  a  petition  for  a  rehearing,  and  urges 
that  the  same  be  granted  In  order  to  per>' 
mit  his  client  to  secure  an  amendment  to  the 
transcript  upon  certiorari,  showing  tliat  the 
bill  of  exceptions  wsa  properly  filed.  It  is 
a  settled  rule  in  this  court,  supported  by  a 
long  line  of  decisions,  that  a  rehearing,  gen- 
erally speaking,  will  not  be  granted  to  en- 
able the  petitioner  to  secure  a  correction  of 
the  transcript  The  duty  rests  upon  parties 
or  their  counsel,  in  appeals  to  this  court,  to 
carefully  examine  the  transcript,  and  ascer- 
tain if  the  clerk  has  properly  and  correctly 
prepared  the  same,  and,  when  necessary,  to 
take  timely  steps  to  correct  errors  therein, 
and  to  obtain  amendments  thereto;  and  If 
they  suffer  Judgment  to  l>e  rendered  upon  a 
defective  record,  the  fault  must  rest  upoa 
them.  The  fact  that  opposite  counsel  may 
not  have  discovfered  the  Infirmity  existing  in 
the  record  in  no  way  requires  this  court  to 
overlook  the  same,  and  consider  questions, 
upon  their  merits,  which  do  not  affirmative- 
ly appear  by  reason  of  the  defective  tran- 
script Parties  are  required  and  bound  to 
exercise  at  least  reasonable  care  and  dili- 
gence, in  appeals  to  this  tribunal,  to  properly 
present  the  questions  involved,  before  tbe 
cause  is  allowed  to  go  Into  the  bands  of 
the  court  for  a  final  determination.  Petitioo 
overruled. 


044  Ind.  OS) 
8TR0BLH  V.  CITY  OF  NEW  ALBANT.  * 
(Sopreme  Conrt  of  Indiana.    Jan.  29, 180&) 
PaiCTiOB  IN  Civil,  Casks — Monoji  voa  VmKtnot 

— TKIAL— BVIDBKCB  0»  NSOUOEKCS. 

•  1.  In  a  jury  trial,  where  defendant  deema 
tbe  case  made  by  plaintiff  insnfficient  to  warrant 
recovery,  the  proper  practice  is  to  move  for  di- 
rection of  a  verdict,  and  not  to  dismiss  the  Jozy 
and  find  for  defendant 

2.  In  an  action  to  recover  on  the  gronnd  ot 
negligence,  nnless  facta  are  nndisputed  from 
which  contribntory  negligence  of  plaintiff,  or 
want  of  negligence  of  defendant  >■  obviboa,  Um 
qnestion  should  be  anbmitted  to  the  Jnry. 

Appeal  from  circuit  court,  Giark.  oooa^fs 
Gleorge  H.  D.  Gibson,  Judge, 
X  Bohoarlin  denied. 
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Action  by  Geoige  J.  Stroble  against  the 
city  of  New  Albany.  Judgment  for  defend- 
ant, and  plaintltr  appeals.     Reversed. 

Jewett  &  Jewett  and  M.  Z.  Stannard,  for 
appellant  Tolght  &  Stotsenburg,  tor  appel- 
lee. 

HOWARD,  J.  This  was  an  action  brongbt 
by  appellant  for  Injuries  occasioned  by  a  de- 
fective bridge  maintained  by  appellee  upon 
a  public  street  of  said  city.  After  tbe  canse 
bad  been  submitted  to  a  Jnty,  and  the  evi- 
dence of  appellant  beard,  tbe  appellee  moved 
tbe  eoort  "to  withdraw  the  cause  from  the 
Jury,  and  find  tot  the  defendant,  and  render 
Judgment  In  favor  of  the  defendant,"  which 
motion,  over  the  objection  of  appellant,  was 
sustained.  Thereupon  the  court  found  for 
the  appellee,  and  rendered  Judgment  on  sucb 
finding. 

In  JE:ngrer  v.  Railway  Co.  (at  the  present 
term)  42  N.  B.  217,  this  court,  following  City 
of  Flymoutb  v.  Mllner,  U7  Ind.  324,  20  N.  E. 
235,  held  that  the  proper  practice,  under  cir- 
cumstances such  as  we  are  considering,  if 
the  defendant  thought  tbe  plalntUTs  evidence 
made  no  case  against  It,  was,  not  to  move 
the  court  to  withdraw  tbe  case  from  the  Jury, 
but  to  ask  that  tbe  court  direct  the  Jury  to 
return  a  verdict  for  the  defendant  But  In 
tbe  Engrer  Case  an  examination  of  the  evi- 
dence showed  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  could  not,  there- 
fore, In  any  event,  recover;  so  that  tbe  error 
of  the  court  In  withdrawing  the  case  from 
the  Jury  was  harmless.  Following  that  rul- 
ing. It  will  therefore  be  necessary,  in  order 
to  know  whether  the  action  of  the  court  In 
this  case  was  harmless  or  not,  to  examine 
the  evidence,  and  see  whether  it  shows  con- 
tributory negligence  on  the  part  of  appellant. 
Tbe  evidence  shows  that  after  dark,  on  tbe 
evening  of  tbe  accident,  tbe  appellant  drove 
upon  tbe  bridge,  from  the  north,  and  towards 
the  business  center  of  the  city;  that  when 
ho  reached  near  to  the  south  end  of  tbe 
bridge  his  horse  came  against  a  barricade  or 
obstruction  placed  across  tbe  bridge,  and  be- 
gan backing  away,  turning  off  or  lunging 
partly  to  the  right  when  tbe  left  bind  wheel 
of  the  buggy  went  over  tbe  east  side  of  the 
bridge,  from  which  the  guard  rails  had  been 
removed  or  suffered  to  decay,  and  the  appel- 
lant fell  out,  and  down  upon  a  rocky  bottom,  25 
<Hr  30  feet  below,  breaking  his  leg  and  caus- 
ing other  Injuries;  that  about  two  months 
previous  tbe  bridge,  which  was  old  and  out 
of  repair,  had  been  in  part  closed  to  vehicles, 
toy  placing  the  obstruction  across  tbe  south 
end,  leaving  a  passageway  for  pedestrians. 
Whether  there  had  been  at  any  time  a  guard 
thrown  across  the  north  end  of  the  bridge,  to 
prevent  or  warn  travelers  from  entering 
tbere,  to  left  somewhat  uncertain  by  the  evi- 
dence; but  there  Is  no  question  that  at  the 
time  of  tbe  accident,  and  for  a  long  time 
previous,  tbere  was  no  such  obstruction  to 


travel  across  the  north  end  of  the  brid^; 
that  there  had  at  one  time  been  guards  at 
each  side  of  the  bridge,  but  for  a  long  time 
they  had  been,  In  part  suffered  to  fall  into 
decay,  and  a  part  of  the  guard  rail  on  the 
east  side,  where  the  buggy  went  ott,  had 
been  removed  by  the  street  commissioner,  to 
be  used  as  a  guard  at  another  point  on  the 
street  There  is  much  conflict  In  the  evidence 
as  to  whether  there  was  a  light  some  distance 
north  of  the  north  end  of  the  bridge,  and  be- 
tween the  bridge  and  a  slough  or  washout 
that  crossed  the  street  at  that  point  and 
over  which,  the  evidence  seems  to  show, 
there  was  some  kind  of  a  plank  way  or  cross- 
ing. Several  of  tbe  witnesses  testified  that 
such  a  light  (being  a  lamp  with  a  red  flannel 
bound  around  it)  was  fastened  to  a  post 
8  or  4  feet  high,  standlhg  a  few  feet  on 
the  west  Bide  of  tbe  street,  and  near  tbe 
washout,  and,  as  different  witnesses  testi- 
fied, from  8  or  10  to  18  or  20  feet  north  of 
the  bridge.  Other  witnesses  say  8  or  10  feet 
west  of  the  traveled  part  of  the  street,  and 
20  or  80  feet  north  of  tbe  bridge.  Other 
witnesses  say  that  there  was  such  a  lamp; 
that  some  nights  it  was  lit,  and  at  other 
times  It  was  not.  Other  witnesses,  again, 
who  crossed  the  bridge  morning  and  evening, 
never  saw  any  light  Then  there  was  etl- 
dence  of  a  heavy  growth  of  weeds  about  the 
lamp,  that  almost  wholly  obstructed  tbe  light 
to  one  coming  on  the  bridge  from  the  north. 
A  witness  testified  that  one  familiar  with 
the  locality  would  notice  the  light,  but  one' 
unacquainted  with  tbe  place  would  pass  tbe 
light  without  seeing  it  Another  witness, 
who  crossed  the  bridge  frequently  at  night, 
said  that  sometimes  you  could  not  see  tbe 
light  at  aU,  and  at  other  times  you  could. 
The  average  height  of  the  weeds  around  the 
lamp  was  four  feet,  while  the  height  of  the 
lamp,  as  he  testified,  was  three  feet  Be 
crossed  tbe  bridge  early  on  the  evening  of 
tbe  accident,  which  was  August  29tb,  but 
saw  no  light  A  witness  who  went  to  tbe 
scene  of  the  accident,  and  who  arrived  be- 
fore appellant  had  been  brought  up  from  the 
place  where  he  fell,  testified  that  there'  was 
nothing  to  prevent  any  one  from  driving 
upon  the  bridge  from  tbe  north  side.  '  He 
also  testified  that  be  saw  no  light  on  that 
occasion.  One  of  the  city  fire  department 
who  had  answered  the  call  to  go  to  the  help 
of  appellant  on  the  occasion  of  the  accident 
found  him  on  the  dry,  rocky  bed  of  tbe 
creek,  where  he  fell  when  bis  buggy  tipped 
over  the  east  edge  of  the  bridge.  Tbe  dis- 
tance below  was  25  or  30  feet.  There  was 
a  guard  rail  for  about  halfway  on  that  side 
of  the  bridge,  but  none  at  the  place  where 
tbe  appellant's  wheel  went  over,  and  he  fell 
from  the  bridge.  This  witness  saw  no  light 
on  the  bridge,  or  in  the  vicinity.  Appellant 
himself  testified  that  be  drove  upon  the 
bridge  from  the  north  side.  He  did  not 
know  of  any  obstruction.  The  bridge  was 
open,  so  far  as  be  could  see,  Just  the  same 
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u  It  bad  been  tbe  last  time  be  croMed, 
wblcb  was  fonr  or  fire  montbs  prevlons.  He 
■aw  so  light  on  this  occasion.  fiUs  borse  was 
centle,  and  under  fall  controL  Tbe  first 
warning  be  bad  ot  tbe  obstruction  at  tbe 
foutb  end  ot  tbe  bridge  was '  when  his  bone 
■topped  and  began  backing,  and  tbe  left  bind 
wheel  went  orer  the  edge  oa  the  east  side. 
It  does  not  seem  to  na  that  tbe  contributory 
negligence  of  tbe  appeUant  is  so  obvious 
from  the  evidence,  a  part  of  which  we  have 
referred  to,  that  tbe  court  ought  to  have  di- 
rected a  verdict  against  iilm.  We  think  It 
was  pre-eminently  a  case  where  tbe  question 
as  to  tbe  negligence  of  the  city  and  the  con- 
tributory negligence  of  tbe  appellant  should 
have  been  left  to  the  decision  of  tbe  Jury. 
It  is  true  that  where  tbe  facts  are  undisputed, 
and  where  only  one  Inference  can  be  rea- 
sonably drawn  from  such  facts,  the  question 
of  negligence  may  be  determined  by  the 
court,  as  one  purely  of  law.  But  as  said  in 
Oty  of  Franklin  v.  Barter,  127  Ind.  446,  28 
N.  B.  8S2:  "As  the  question  In  cases  where 
a  municipal  corporation  is  sought  to  be  held 
liable  for  injuries  caused  by  a  defect  In  a 
street  is  one  of  negligence.  It  Is  seld(Hn  that 
the  court  can  determine  the  question  as  one 
of  law,  for  In  by  far  the  greater  number  of 
cases  the  question  Is  a  complex  one,  in  whlcb 
matters  of  law  blend  with  matters  of  fact 
In  all  snch  cases  tbe  duty  of  tbe  court  Is  to 
Instruct  the  Jury  as  to  tbe  law,  and  that  of 
tbe  Jury  Is  to  determine  whether,  nnder  the 
law  as  declared  by  tbe  court,  tbere  Is  actu- 
ally negligence.  Nor  does  this  general  rule 
fall  In  all  cases  where  the  facts  are  nndis- 
pnted,  since  the  rule  has  long  been  settled  in 
this  state  that,  where  an  inference  of  negli- 
gence muy  or  may  not  be  reasonably  drawn 
from  admitted  facts,  tbe  case  is  ordinarily 
for  the  Jury,  under  proper  Instructions."  The 
case  at  bar  goes  further,  for  here  tbe  facts, 
not  only  as  to  tbe  contributory  negligence  of 
the  appellant,  but  also  as  to  tbe  negligence 
of  the  appellee  city,  as  detailed  In  tbe  evi- 
dence, are  left  in  dispute.  We  think  tbe 
case  should  not  have  been  taken  from  tbe 
Jury.  The  Judgment  is  reversed,  with  In- 
structions to  grant  a  new  triaL 


O-O  Ind.  391) 

BOARD  OF  SCHOOL  COM'RS  OF  CITY  OP 

INDIANAPOLIS  v.  CENTER  TP. 

OF  MARION  COUNTY  et  aL 

(Supreme  Court  of  Indiana.     Jan.  23,  1896.) 
School  Districts  —  Mdkicipal  Corporations  — 

ANNKXATIOS— TiTLB — CONSTITOTIOH- 

AL  Law — Vestkd  Riohts. 

1.  Where  a  city  annexes  a  part  of  a  school 
townHhIp,  and  therewith  a  echool  honse  and  lot, 
the  Rchooi  corporatiun  of  such  city  is  entitled  to 
a  deed  from  the  school  township  from  which  tbe 
territory  wag  taken  convoying  such  school  prop- 
erty free  from  any  liability  for  the  value  of  it, 
or  for  a  part  of  an  nnpaid  indebtedness  of  snch 
school  township  incurred  in  either  the  purchase 
of  the  lot  or  the  erection  of  the  house. 

2.  Acts  18U3,  p.  104,  providing  that  in  such 


ease  tt  is  the  duty  of  the  township  trustee  to  at 
once  make  such  a  conveyance,  did  not  destroy 
vested  rights,  becanse  the  school  township  held 
title  as  trustee  only. 

Appeal  from  sniierior  court,  Marion  county; 
J.  W.  Ebrper,  Judge. 

Suit  by  tbe  board  of  school  commissioners 
of  tbe  dty  of  Indianapolis  against  Center 
township  of  Marion  county  and  others  to  re- 
cover possession  of,  and  to  quiet  title  to,  cer- 
tain real  estate.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.  Reversed  in 
part,  and  affirmed  in  part 

Chas.  A.  Dryer,  for  appellant  Ayra  ft 
Jones  and  H.  0.  Allen,  for  appeUees. 

McCABB,  J.  The  appelant  sued  tbe  ap- 
pellees In  tbe  superior  court.  In  a  complaint 
of  three  paragraphs,  to  recover  iKissesslon, 
and  to  quiet  tbe  title  in  appellant,  of  sev- 
eral parcels  of  real  estate,  on  which  bad  pre- 
viously been  erected  school  bouses  for  the  use 
of  the  common  schools  of  said  Center  town- 
ship, and  to  compel  tbe  trustee  to  convey 
tbe  same  to  appellant,  and  which  afterwards, 
and  prior  to  this  suit  by  an  ordinance  of  an- 
nexation of  territory,  bad  become  embraced 
within  the  limits  of  said  dty.  Tbe  defend- 
ant Center  township,  by  Gold,  trustee,  an- 
swered by  a  general  denial.  Center  school 
township  answered  in  four  paragraphs  of  so- 
called  partial  defenses,  to  each  of  which  tbe 
court  overruled  a  demurrer  for  want  of  suf- 
ficient facts.  Tbe  appellant  refnsing  to  plead 
further,  and  standing  by  its  demurrer,  there 
was  Judgment  rendered  in  accordance  with 
the  prayer  of  the  compUilnt  and  of  said  an- 
swers, quieting  appellant's  title  in  and  to  said 
real  estate;  and  it  was  adjudged  and  decreed 
that  said  Gold,  trustee  of  said  Center  school 
townstiip,  or  his  successor  in  office,  do  ex- 
ecnte  to  the  plaintiff,  tbe  board  of  school  com- 
missioners of  the  city  of  Indianapolis,  a  con- 
veyance of  all  the  lots  and  parcels  of  real  es- 
tate described  in  the  complaint  upon  the  pay- 
ment by  said  plaintiff  to  him,  or  his  succes- 
sor In  office,  of  ^,821.48.  And  the  court  or- 
dered, adjudged,  and  decreed  that  said  phiin- 
tlff,  the  board  of  school  commissioners  of  tbe 
city  of  Indianapolis,  pay  to  said  Center  school 
towhship  of  Marion  connty,  Ind.,  tbe  said  sum 
of  $4,821.48.  On  appeal  to  the  general  term 
the  ruling  upon  the  demurrer  to  each  of  said 
answers  was  assigned  for  error.  Tbe  general 
term  affirmed  tbe  Judgment  of  the  special 
term,  and  tbe  action  of  the  general  term  In 
affirming  the  Judgment  of  the  special  term  is 
assigned  here  for  e>ror.  Therefore  the  only 
question  presented  for  decision  is  the  suffi- 
ciency of  the  facts  stated  in  the  several  para- 
graphs of  the  so-called  answer  to  constitute 
the  partial  defense  set  up  in  each. 

The  first  objection  urged  to  tlie  sufficiency  of 
■uchanswers  Is  that,  while  they  each  purport  to 
be  a  partial  answer,  yet  they  do  cot  point  out 
the  particular  pi.rt  of  tbe  cause  of  action 
tbey  seek  to  bar.    Without  q»endlng  time  oo 
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a  decision  of  tbe  point  thus  raised,  It  Is  snfiEl- 
clent  to  say  that  the  pleadings  called  "partial 
answers"  were  not  answers  at  all,  but  were 
essentially  different  paragraphs  of  a  cross 
complaint  or  counterclaim,  and  nothing  else. 
Betting  op  matters  not  in  bar.  of  the  action, 
bat  asking  for  affirmatiye  relief;  and  snch 
relief  was  granted  by  way  of  a  money  Jndg- 
ment  against  the  plaintiff,  thongh  all  the  re- 
lief asked  In  the  complaint  was  awarded. 
This  is  the  most  fayoiable  view  for  appellees 
that  can  be  taken  of  these  pleadings.  The 
character  of  a  pleading  is  determined  by  Its 
arerments,  and  not  by  the  name  given  it. 
Searle  v.  Whipperman,  79  Ind.  424;  Camp- 
bell V.  Routt,  42  Ind.  410;  Johnson  v.  Hos- 
ford,  110  Ind.  572,  10  N.  B.  407. 

IbK  lot  iBTolved  In  the  first  paragraph  of 
the  complaint  is  alleged  to  have  been  pur- 
chased by  the  trustee  for  the  use  and  benefit 
of  the  common  schools  of  Center  school  town- 
ship In  1870;  tbe  lot  Involred  In  the  second 
paragraph  of  the  complaint  was  purchased 
for  like  use  by  said  trustee  in  1873;  and  that 
involved  In  the  third  paragraph  waa  purchased 
for  the  same  use  by  the  trustee  of  said  town- 
ship in  1880.  The  title  waa  taken  In  the 
name  of  Center  township.  Instead  of  Cen- 
ter school  township;  but  the  latter  took  pos- 
session, erected  school  buildings  thereon  from 
the  special  school  revenues  of  the  township, 
and  said  school  corporation  had  ever  since 
used  the  same  for  school  purposesi  until  the 
annexation  before  mentioned.  The  first,  sec- 
ond, and  third  paragraphs  of  the  so-called  an- 
swer are  each  addressed  to  one  of  the  three 
paragraphs  of  the  complaint,  and  the  fourth 
paragraph  of  such  answer  Is  addressed  to 
all  three  of  the  paragraphs  of  the  complaint 
The  only  difference  between  the  several  par- 
agraphs of  such  answer  or  cross  complaint, 
as  we  hold  it  to  be,  is  that  the  first  three 
paragraphs  are  addressed  each  to  a  different 
paragraph  of  the  complaint,  and  the  fourth  is 
addressed  to  all  of  the  paragraphs  of  the 
complaint  We  therefore  need  not  notice  any 
but  the  fourth  paragraph.  The  sabstance  of. 
the  fourth  paragraph  of  snch  cross  complaint 
is  as  follows:  That  the  real  estate  described 
In  the  amended  complaint  herein  was  pur- 
chased for  tbe  benefit  of  said  Center  school 
township,  and  the  buildings  erected  thereon, 
and  were  paid  for  out  of  the  special  fund  of 
aald  school  township,  as  alleged  in  the  com- 
plaint; that  In  order  to  purchase  and  so  im- 
prove said  real  estate,  and  other  real  estate 
owned  by  said  school  township,  used  toe 
school  purposes.  It  waa  necessary  to  create 
an  Indebtedness,  on  account  of  said  special 
fund  of  said  school  township,  in  the  sum  of 
94,200;  that  the  same  has  In  part  been  paid, 
and  the  amount  thereof  remaining  unpaid  is 
92,400;  that  the  proportionate  part  of  said 
Indebtedness  so  owing  by  said  school  town- 
ahlp  pn  account  of  said  fund,  and  which  was 
Incurred  on  account  of  said  real  estate  In  the 
complaint  described,  amounts  to  the  sum  of 


$8,000;  that  In  the  creation  of  said  indebted- 
ness the  revenues  of  said  township  were  nec- 
essarily anticipated;  that  only  a  portion  of 
the  school  township  was  annexed  to  the  said 
dty,  leaving  about  two-thirds  thereof  stUl 
outside  of  the  limits  of  said  cUy,  and  tbe 
taxable  property  in  that  part  of  the  township 
remaining  outside  of  said  city  Is  only  about 
two-thirds  of  what  it  was  just  prior  to  the 
annexation,  and  in  consequence  thereof  the 
revenues  of  said  school  and  dvll  townships 
will  be  reduced  one-third;  that  the  plaintifl 
la  collecting  and  receiving  that  portion  of  the 
revenue  collected  by  law  for  school  pur- 
poses for  the  portion  of  said  township  so  an- 
nexed to  said  dty,  and  In  anticipation  of  the 
collection  and  use  of  which  the  said  indebted- 
ness waa  Incurred  by  said  township.  Where- 
fore the  defendants  pray  that  said  plaintiff,  U 
adjudged  to  be  the  owner  of  said  real  estate, 
and  entitled  to  a  conveyance  of  the  same,  be 
required  to  take  the  same  subject  to  Its  pro 
rata  portion  of  the  aald  Indebtedness  of  the 
special  school  fund  of  said  school  township, 
and  for  all  other  proper  relief.  The  theory  on 
which  this  cross  complaint  or  counterclaim  Is 
framed  is  that  the  plaintiff  (the  appellant) 
had  the  rlj^t  to  have  the  title  to  the  school 
houses  described  therein  vested  In  It  for  die 
use  and  benefit  of  the  common  schools  of  the 
dty  of  Indianapolis,  and  that,  because  Cen- 
ter school  township  was  in  debt  for  a  part  of 
the  cost  thereof,  the  school  dty  was  bound  to 
pay  a  part  of  that  tadebtedness  proportioned 
to  the  amount  of  taxable  property  withdrawn 
from  the  school  township  by  the  annexation. 
The  demurrer  to  the  different  paragraphs  of 
the  cross  complaint  therefore  presents  the  anes- 
tlon  whether  the  aimexatlon  of  territory  to  a 
dty,  which  territory  contains  a  school  house 
and  lot  belonging  to  the  school  township  from 
which  the  territory  is  taken,  affords  a  cause 
of  action  in  favor  of  such  school  township 
against  tbe  school  corporation  of  such  dty, 
either  for  the  value  of  snch  property,  or  for 
a  part  of  any  unpaid  Indebtedness  of  such 
school  township  Incurred  in  either  the  pur- 
chase of  the  lot  or  the  erection  of  the  house. 
If  there  can  be  a  recovery  by  the  school 
township  for  any  part  of  the  unpaid  indebted- 
ness on  account  of  the  coat  of  such  school 
building,  in  the  absence  of  statutory  author- 
ity, then  no  reason  la  percdved  why  there 
could  not  be  a  recovery  against  tbe  dty  school 
corporation  for  the  full  value  of  tbe  property, 
regardless  of  any  Indebtedness. 

The  question  Is  not  a  new  one  In  this 
court,  though  there  Is  not  perfect  harmony 
In  Its  decisions  thereon.  In  Carson  v.  State, 
27  Ind.  465,  a  school  lot  was  purchased  by 
the  township  of  Hanover,  situate  within  the 
limits  of  the  nnincoriwrated  town  of  Han- 
over, In  said  township,  in  Jefferson  county, 
and  on  which  the  township  erected  a  school 
house  for  the  use  of  the  common  schoola  of 
the  township.  Afterwards,  In  1858,  the  town 
was  Incorporated.   And  it  waa  held  that  the 
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school  corporation  of  the  town  of  Hanover 
succeeded  to  the  rights  of  the  township  of 
Hanover,  and  thereby  became  the  owner  of 
the  school  house  and  lot,  and  that  the  title 
thereto  had  therefore  been  held  In  trust  for 
the  school  purposes,  and  that  the  legislature 
could  change  the  trustee  at  any  time.  The 
next  time  the  question  came  before  this  court 
was  In  Helzer  v.  Yohn,  37  Ind.  415.  It  was 
tbsrd  held  that  "where  real  estate  Is  pur- 
chalrad,  and  buildings  erected  thereon,  for 
school  purposes,  by  the  trustee  of  a  schocd 
township,  with  the  proceeds  of  a  special 
school  tax,  and  subsequently  the  territory 
embracing  such  property  Is  annexed  to  a 
dty,  'leaving  more  than  half  the  school  town- 
ship outside  of  the  city  limits,  the  title  to  the 
school  lots  and  buildings  still  remains  in  the 
trustees  of  the  school  township,  and  the 
l^perty  may  be  sold  by  them."  While  the 
latter' case  Ivas  not  parallel  with  the  former. 
In  aU!  Its  facts,  yet  the  slight  difTerence  In 
the  facts  in  the  two  cases  hardly  afforded 
ground  for  the  distinction  that  was  attempt- 
ed to  be  pointed  out  in  the  latter  case  be- 
tween the  two  cases.  The  question  next 
•rose  In  State  v.  Shields,  66  Ind.  621,  where 
fti^was  held  that  a  school  house  and  lot  out- 
aide  irf'i  the  corporation  of  Mt  Caimel,  which 
bad  been  attached  thereto  for  school  pur- 
poai^  80  used  for  many  years,  and  on  which 
teidtMt.  Carmel  school  corporation  had  ex- 
pended $4,000  in  enlarging  and  Improving 
the  school  building,  could  not  be  recovered 
by  the  school  corporation  of  Mt.  Carmel 
against  the  trustee  of  the  township,  and  a 
teacher  of  a  township  school,  employed  and 
placed  in  possession  by  said  trustee.  The 
next  time  the  question  arose  was  in  Beck- 
ett vi:  City  of  Peru,  60  Ind.  473,  where  Helzer 
y..i'\'tohn,  supra,  was  followed,  without  no- 
ticing Carson  v.  State,  supra,  or  State  v.- 
Shields,  supra,  holding  that  real  estate  con- 
vested  to  and  paid  for  by  a  school  township 
remains  the  property  of  the  townshdp,  not- 
withstanding the  fact  that  the  real  estate 
conveyed  is  Included  In  territory  subsequent- 
ly^ astexed  to  a  city  adjoining,  where  such 
annteation  includes  part  only  of  the  territory 
of  such  township.  The  question  next  arose 
iB  School  Town  of  Lecsburg  v.  Plain  School 
1^.,  86  Ind.  582,  where  Carson  v.  State,  su- 
IUta,  and  State  v.  Shields,  supra,  were  follow- 
M,  and  Heizer  v.  Yohn,  supra,  and  Reckert 
V.  City  of  Peru,  supra,  were  distinguished, 
but  the  distlnguishment  was  practically  a 
mild  way  of  overruling  those  cases.  In  that 
case 'the  trustees  of  Plain  township,  in  Kosc- 
iusko county,  on  December  17,  1849,  pur- 
chased the  lots  in  question  in  the  then  unin- 
corporated town  of  Leesburg,  which  was  In 
Plain  township.  In  said  county.  And  the 
deed  conveyed  the  i  lots  to  Rlppey,  trustee 
of  school  district  No.  2,  in)  said  township,  for 
tlK  use  of  the  schools  of  said  district  The 
townsblil  had  possessioa  and  control  for  25 
years,  and  while  so  Id  possession,  at  an 


expense  of  $7,000,  erected  a  school  buildhig 
thereon,  which  had  been  exctuslvdy  used  for 
school  purposes  of  the  township.  And  the 
cost  of  said  building  was  collected  from  the 
taxable  property  of  all  the  people  of  the 
township,  all  of  which  had  been  paid,  except 
the  sum  of  $700,  which  remained  a  valid 
debt  against  the  township.  Afterwards  Lees- 
burg, on  June  20.  1876.  was  incorporated. 
Including  within  its  coiporate  limits  the  lots 
and  school  house  in  question.  On  this  state- 
ment of  facts,  it  was  claimed  by  the  plain- 
tiff that  the  township  was  the  owner,  and 
entitled  to  possession;  but  it  was  held  by 
this  court  that  It  was  not  the  owner,  and  not 
entitled  to  the  possession.  It  was  held  that 
"the  appellant  [the  school  corporation  of  the 
subsequently  incorporated  town  of  Leesburg] 
therefore  succeeded,  as  a  newly-created  stat- 
utory trustee,  to  the  management  and  con- 
ttai  of  the  school  house  situated  upon  the 
lots  in  suit,  upon  the  principle  that  it  fell 
within  the  territorial  Jurisdiction  of  the  town, 
from  which  the  authority  ot  the  appellee 
[the  township],  as  a  school  corporation,  was 
excluded,  and  was  a  public  school  building, 
to  which  no  other  school  corporation  liad  any 
lawful  claim  or  adverse  title."  In  answer  to 
the  argument  that  such  a  conclusion  was 
unjust  and  inequitable  to  the  taxpayers  of 
the  township,  other  than  those  Included  in 
the  newly-created  corporation.  It  was  there 
said:  "The  long-continued  possession  of  the 
school  house  In  question  by  the  appellee  as 
school  township,  and  the  expenditure  of 
large  sums  of  money  upon  it  for  school  pur- 
poses, conferred  no  new  or  additional  claim 
to  it  upon  the  appellee.  That  possession  and 
those  expenditures  wera  presumably  for  the 
benefit  of  the  cestui  que  trust,  or  the  class 
of  persons  now  represented  by  the  appellant, 
and  were  In  no  manner  Inconsistent  with  the 
present  claim  of  the  appellant  to  the  posses- 
sion of  the  school  house.  By  proper  trans- 
fers, all  the  school  children  of  the  vicinity 
can  be  permitted  to  attend  school  at  the 
school  house,  as  they  might  have  done  before 
the  appellant  became  a  separate  school  cor- 
poration. If,  as  claimed,  the  taxable  proper^ 
ty  within  the  town  of  Leesburg  cannot  be 
made  to  pay  Its  fair  proportion  of  the  indebt- 
edness still  resting  on  the  township  on  ae- 
count  of  the  school  house,  that  suggests  a 
defect  in  existing  laws,  which  can,  and  per^ 
haps  ought  pi,  be  remedied  by  additional  leg- 
islation, but  does  not  affect  the  question  as 
to  which  school  corporation  is  entitled  to  the 
possession  of  the  lots  and -school  buildings. 
In  making  expenditures  of  public  moneys 
upon  8<diool  houses,  township  and  other 
school  trustees  are  expected  to  take  ordlnatT' 
future  contlngeudes  into  account,  and  to  give- 
attention  to  the  title  of  the  ground  on  Which 
school  buildings  are  erected.  •  •  •  [CItlnar 
the  statutes.]  Inattention  to  sndi  considera- 
tions may,  and  dotibtless  often-  does,  entail 
losses  for  which  courts  can  affot^  ao  sde- 
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quate  temedy."  Again  tbe  question  came  up 
In  School  Tp.  of  Allen  v.  School  Town  of 
Macy,  109  Ind.  559,  10  N.  B.  578.  The  same 
principle  was  applied,  and  the  three  cases  of 
Caraon  t.  State,  supra;  State  t.  Shields, 
supra;  and  School  Town  of  Leesburg  t. 
Plain  School  Tp.,  supra,— were  approved  and 
followed;  and  ttiat  case  was  approved  and 
followed  In  Newpoint  Lodge,  No.  255,  F.  & 
A.  M.  V.  School  Town  of  Newpoint,  138  Ind. 
141,  37  N.  K.  GSa  According  to  the  estab- 
lished doctrine  of  these  cases,  the  school 
corporation  of  the  city  of  Indianapolis,  by  an- 
nexation of  the  territory,  became  the  suc- 
cessor in  the  title  and  right  to  control  and 
use  the  school  buildings  for  the  benefit  of 
the  common  schools  of  said  city.  In  Towle 
T.  Brown,  110  Ind.  65,  10  N.  E.  628,  it  was 
said:  "In  the  absence  of  expi^s  legislation, 
or  some  constitutional  provision  on  the  sub- 
ject, the  general  rule  is  tliat,  on  tbe  division 
of  a  township  or  other  municipal  corpora- 
tion into  two  separate  townships  or  corpora- 
tions, each  la  entitled  to  hold  in  severalty 
the  public  property  which  falls  witbln  its 
territorial  limits."  And  the  same  principle 
was  decided  in  Zartman  v.  State,  109  Ind. 
360,  10  N.  E.  94. 

The  whole  argument  of  the  learned  counsel 
for  appellees  in  support  of  the  ruling  uphold- 
ing the  cross  complaint  is  based  on  the  idea 
that  It  would  be  highly  inequitable  to  allow 
the  city  school  corporation  to  get  the  benefit 
of  the  taxes  collected  and  ho  be  collected  to 
defray  the  expense  of  purchasing  tbe  lots 
aud  building  tbe  school  house  without  con- 
tribution, and  that  the  courts  have  power  to 
adjust  such  equities  by  decreeing  contribution 
against  the  city  school  corporation.  But  the 
difficulty  in  the  way  of  that  argument  is  that 
contribution  may  result  in  forcing  the  tax- 
payers residing  in  the  annexed  territory  to 
pay  twice,  or  to  pay  their  proportion  of  the 
tax  a  second  time.  t>tlion  on  Municipal  Cor- 
porations lays  down  the  rule  in  such  cases 
thus:  "On  the  division  of  a  town  or  public 
corporation  possessing  corporate  property  In- 
to two  separate  towns  or  communities,  each, 
in  the  absence  of  a  different  provision  by  the 
legislature.  Is  •  •  •  entitled  to  hold  in 
severalty  the  public  property  which  fell  with- 
in Its  limits.  Tbe  old  town  retains  its  prop- 
erty, rights,  and  privileges  formerly  belong- 
ing to  it,  and  is  subject  to  all  its  former  du- 
ties and  liabilities;  at  least,  as  regards  prop- 
erty which  has  no  fixed  location  in  the  new 
town."  DHL  Man.  Corp.  (3d  Ed.)  {  188.  The 
rule  Is  more  definitely  laid  down  in  15  Am.  & 
Eng.  Enc.  Law,  1023-1026,  citing  numerous 
authorities  in  support  thereof,  thus:  "Where, 
upon  the  division  of  a  municipality,  the  legis- 
lature does  not  prescribe  any  regulations  for 
any  apportionment  of  the  property,  or  that 
the  new  corporation  shall  pay  any  portion  of 
the  debt  of  the  old,  the  old  corporation  will 
hold  ail.  tbe  corporate  property  within  her 
new  limits,  and  be  entitled  'to  all  the  claims 
owing  to  the  old  corporatlbn,  and  it  is  re- 


sponsible for  all  the  debts  of  the  corporation 
existing  before  and  at  the  time  of  the  divi- 
sion; and  the  new  corporation  will  hold  all 
the  propel^  falling  within  her  boundaries,  to 
which  the  old  corporation  will  have  no  claim. 
*  *  *  But  upon  the  divitdon  of  an  old  pub- 
lic corporation,  aud  tbe  creation  of  a  new  one 
out  of  part  of  the  inhabitants  and  territwy, 
or  the  annexation  of  a  ix>rtion  of  another  cor- 
poration, the  legislature  may  provide  for  the 
equitable  distribution  or  division  of  the  corpo- 
rate property,  and  impose  upon  the  liew  cor- 
poration, or  upon  the  people  and  territory  thus 
disannexed,  the  obligation  to  pay  an  equita- 
ble proportion  of  the  corporate  debts.  These 
powers— that  of  division  of  public  corpora- 
tions, and  that  to  prescribe  the  rule  by  which 
the  property  of  the  corporation  shall  be  di- 
vided and  the  debts  apportioned— being  strict- 
ly legislative,  the  courts  have  no  authoiHty 
over  the  subject,  and  can  only  construe  the 
act  of  the  legislature,  and  see  that  the  legis- 
lative will  is  carried  into  effect."  It  is  not 
claimed  on  behalf  of  the  appellees  that  any 
such  legislation  has  ever  been  enacted  In  thb 
state  upon  the  subject  But  the  appellant 
claims  that  an  act  was  passed  on  the  sub- 
ject which  supports  its  contention.  The^^t^ 
approved  March  3,  1893,  consisting  of ,  onfe 
section  only,  and  an  emergency  clause,  prb- 
vides  "that,  whenever  there  has  been,  or  may 
hereafter  be,  by  proper  proceedings,  an;^'ter- 
ritory  annexed  to  any  city,  or  incorporated 
town  of  this  state,  which  territory  included 
within  such  boundary  as  anne&ed  any  real 
estate  which  prior  to  such  annexation  was  the 
property  of  the  school  township  adjoining 
such  town  or  city,  and  used  for  school  pur- 
poses by  such  school  township,  such  real  es- 
tate shall  by  virtue  of  such  annexation  at 
once  become,  in  fee  simple,  the  property  of 
the  school  corporation  of  such  town  or  city, 
within  the  corporate  boundaries  of  which  it 
is  found  after  such  annexation  of  territory, 
and  it  Is  hereby  made  the  duty  of  the  town- 
ship trustee  to  at  once  execute  and  deliver  to 
the  school  corporation  of  snch  town  or  city  a 
deed  conveying  such  title  as  his  school  town- 
ship has,  for  all  school  property  which  has 
passed  by  such  proceedings  from  the  terri- 
torial jurisdiction  of  the  township  to  that  oK 
a  town  or  city."  Acts  1893,  p.  194.  Here 
the  legislature  has  made  provision  that  the 
title  to  school  property  embraced  in  annexed 
territory  shall  vest  in  and  be  conveyed  to  the 
school  corporation  of  the  annexing  city,  with- 
out making  any  provision  for  payment  of  any 
part  of  tbe  value  of  such  school  houses,  or 
any  part  of  any  indebtedness  of  the  school 
township  created  on  account  thereof,  and  re- 
maining unpaid. 

But  it  is  insisted  that,  in  so  tar  as  the  stat- 
ute is  retrospective,  it  is  void  as  to  vested 
rights.  The  act  Is  expressly  retrosi)ective, 
and  therefore  applies  to  the  annexation  in- 
volved in  this  case.  Hetrospective  laws  may 
be  passed  by  the  legislature  when  they  do  nbt 
destroy  or  Interfere  with  vested  rights.    Aii- 
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drewB  T.  Russell,  7  Blackf.  474;  Reed  ▼. 
Coale,  4  Ind.  283;  Pritchard  v.  Spencer,  2 
Ind.  480;  FUan  y.  Parsons,  60  Ind.  573; 
Jolinaon  t.  Board,  107  Ind.  15,  8  N.  B.  1; 
Dowell  r.  Talbot  Paving  Co.,  138  Ind-  676, 
88  N.  B.  389.  The  act  did  not  interfere  with 
rested  rights,  becan^o  the  school  township 
<Htly  held  the  title,  as  we  have  seen,  as  tras- 
tee;  and  the  state  has  the  right,  as  it  did  in 
this  act,  to  change  the  trustee.  Indeed,  the 
act  does  nothing  more  than  re-enact  what  this 
court  has  already  declared  the  law  to  be  in 
the  cases  we  have  cited  in  this  opinion  upon 
that  point 

The  question  presented  by  the  cross  com- 
plaint is  the  same,  precisely,  as  if  the  trus- 
tee of  Center  township  had  promptly  convey- 
ed the  school  houses  and  lots  in  question  to 
the  city  school  corporation,  in  obedience  to  the 
above-mentioned  act,  and  then  sued  the  city 
school  corporation  for  contribution,  as  he  has 
In  the  cross  complaint.  The  problem  would 
be,  as  it  now  is,  solved  by  recurring  to  tiie 
elementary  principle  that  no  person  or  cor- 
poration can  be  made  liable  to  pay  money, 
outside  of  a  tort,  without  a  contract,  express 
or  implied,  to  that  effect,  unless  such  liability 
is  created  by  positive  law  or  legislative  enact- 
ment. 13  Am.  &  Bng.  Bnc.  Law,  287,  and 
authorities  there  dted.  There  is  no  room  for, 
and  there  is  not,  any  contention  tliat  the  facts 
establish  such  a  contract,  either  express  or 
Implied,  on  the  part  of  the  city  school  corpo- 
ration. Such  city  school  coiporation  had 
nothing  to  do,  and  could  have  nothing  to  do, 
in  bringing  the  annexed  territory  into  the 
dty,  even  if  that  would  create  an  implied 
obligation  to  contribute.  Moreover,  its  ob- 
jection and  protest  against  the  annexation,  if 
It  bad  any,  would  have  been  Impotent  and 
powerless  to  prevent  the  same.  Rev.  St. 
1894,  IS  3808,  3809;  Acts  1891,  p.  137,  «  37, 
38.  Therefore,  if  the  city  school  corporation 
In  this  case  is  to  be  made  liable  to  contribute, 
that  liability  must  be  created  by  the  decree 
of  the  court,  as  was  attempted  to  t>e  done  in 
this  case.  The  creation  of  such  liability  be- 
ing the  exercise  of  a  legislative  function  or 
power,  which  the  constitution  forbids  the 
courts  to  exercise,  the  superior  court  erred  in 
attempting  to  do  so.  Const  art  3,  {  1  (Rev. 
St  1894,  S  96). 

It  follows  from  what  we  have  said  that  the 
qpeclal  term  erred  in  overruling  the  demun-er 
to  the  several  paragraphs  of  the  cross  com- 
plaint And  consequently  the  general  tei-m  err- 
ed in  affirming  that  part  of  the  Judgment 
resting  on  the  cross  complaint  namely,  the 
judgment  against  the  appellant  for  $4,821.48. 
That  part  of  the  Judgment  is  reversed,  and 
tDe  Judgment  in  favor  of  the  appellant  the 
city  school  corporation,  for  the  conveyance  to 
it  of  the  school  houses  and  lots,  is  afllrmed, 
freed  from  the  condition  to  pay  said  sum. 
The  cause  is  remanded,  with  instructions  to 
sustiln  the  demurrer  to  the  several  para- 
graphs of  the  so-called  answer,  but  which  is 
a  cross  complaint  or  oounterclaim. 


TERRE  HAUTE  &  L.  R.  CO.  t.  CITY  OP 

SOUTH  BEND.* 

(Supreme  Court  of  Indiana.     Jan.  23. 1896.) 

ApPIAI/— OUKCTtOR  HOT    BaISSD  BSLOW — BuX  Of 
EZCEPTIOHB— FiLIHQ — LSAVB  OV  COCKT. 

1.  The  contention  that  a  complaint  does  not 
contain  a  necessary  averment  cannot  be  nrged 
on  appeal,  where  no  objection  -was  raised  below. 

2.  Under  Code  Civ.  Proc  f  626,  providinK 
that  a  bill  of  exceptions  may  l>e  filed  in  vacation, 
on  express  authority  granted  by  the  court  in 
term  time,  such  warrant  most  appear  from  the 
court's  record,  and  not  from  the  bill  itself. 

Appeal  from  circuit  coart,  St  Joseph  coun- 
ty;  Daniel  Noyes,  Judge. 

The  Terre  Haute  &  Logansport  Railroad 
Company  was  convicted  for  faiUng  to  com- 
ply with  an  ordinance  adopted  by  the  com- 
mon council  of  the  city  of  South  Bend  re- 
quiring It  to  keep  and  maintain  an  electric 
light  at  a  certain  street  crossing.  From  a 
Judgment  on  tbe  verdict  the  company  ap- 
peals.   Affirmed. 

Miller,  Winter  &  Elam,  for  appellant 
WUb^t  Waid,  for  appeUee. 

JORDAN,  J.  Tbe  appellant  was  convicted 
for  failing  to  obey  the  provisions  of  an  or- 
dinance adopted  by  appellee's  common  coun- 
cil requiring  the  former  to  place,  keep,  and 
maintain  an  electric  light  at  a  point  where  ita 
railroad  crosses  a  certain  atreet  in  said  city. 
The  errors  assigned  are:  First,  that  the  com- 
plaint does  not  state  facta  aufflcient  to  con- 
stitute a  cause  of  action;  second,  that  the 
court  erred  in  overruling  the  motion  for  • 
new  trial.  It  is  charged  In  the  complaint 
(omitting  the  formal  parts)  that:  "The  de- 
fendant, on  tbe  13th  day  of  February,  1891, 
at  the  city  and  county  aforesaid,  violated 
section  one  of  Ordinance  No.  936,  passed  by 
the  common  council  on  the  28tb  day  of  No- 
vember, 1893,  by  then  and  there  failing  to 
place,  keep,  and  maintain,  at  tbe  point  where 
the  track  of  said  railroad  company  crossed 
Sample  street  an  electric  light  of  two  thou- 
sand nominal  candle  power."  The  ordinance 
alleged  to  have  been  violated  by  the  appel- 
lant is  based  upon  an  act  of  the  legislature 
approved  March  4,  1893  (Acts  1893,  p.  302), 
being  an  act  authorizing  common  councils 
of  cities  like  appellee  to  require  railroad 
companies  to  keep  and  maintain  lights  at 
street  and  railroad  crossings,  with  a  proviso 
as  follows:  "That  no  city  shall  have  author- 
ity, under  this  act  to  pass  any  resolution  or 
ordinance,  requiring  any  railroad  company 
to  maintain  any  different  kind  of  lights  than 
that  maintained  by  said  city."  The  validity 
of  this  ordinance  is  challenged  by  appellant 
upon  several  grounds.  Tbe  first  contention 
of  its  learned  counsel  is  that  the  complaint 
is  not  sufficient  by  reason  of  the  absence  of 
the  averment  that  the  city  of  South  Bend 
was  lighted  by  electric  lights  of  2,000  nom- 
inal candle  power.  Even  though  it  could 
be  successfully  claimed  that  such  an  avei^ 
ment  upon  tbe  part  of  appeUee  woa  essen* 

•Superseded  by  opinioD,  46  N.  B.  S24. 
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tial  as  a  matter  of  pleading,  stSIl.  as  there 
was  DO  demurrer  or  objections  addressed  to 
the  complaint  In  the  lower  court,  the  plead- 
ing must  be  held  sufficient  when  assailed  for 
the  first  time  in  this  tribunal  upon  the 
grounds  stated  by  appellant  The  settled 
rule  is  that,  where  the  facts  alleged  in  a  com- 
plaint are  sufficient  to  bar  another  action,  it 
is  secure  from  an  aBsault  made  against  It 
for  the  first  time  In  this  court  Railroad 
Co.  V.  Brown  (at  this  term)  42  N.  B.  859. 
and  cases  cited.  The  validity  of  the  ordi- 
nance under  the  first  assignment  Is  waived 
by  appellant,  for  failure  to  discuss  in  its 
brief. 

We  cannot  consider  the  several  objections 
interposed  against  the  validity  of  the  ordi- 
nance, for  the  reason  that  neither  it,  nor  the 
evidence  upon  which  counsel  for  appellant 
found  their  argument,  is  properly  before  us 
under  the  bill  of  exceptions,  which  is  shown 
to  have  been  filed  in  vacation.  The  tran- 
script Df  the  order  book  In  the  case  at  bar 
nowhere  discloses  that  special  leave  was 
granted  by  the  court  to  the  defendant  to  file 
its  bills  of  exceptions  beyond  the  term,  as 
provided  by  section  626  of  the  Code  of  OlvU 
Procedure.  It  is  settled  by  repeated  deci- 
sions of  this  court  that  a  bill  of  exceptions 
can  only  be  filed  in  vacation  upon  the  ex- 
press authority  srvanted  by  the  court  In  term 
time  to  the  party  desiring  to  avail  himself 
of  this  right,  and  that  such  warrant  must 
appear  from  the  court's  record,  and  not  from 
the  bill  Itself;  and  In  the  absence  of  a  show- 
ing by  the  record  of  such  8i>ecial  leave,  the 
bill  of  exceptions  Is  no  part  thereof.  As  the 
blU  in  question,  for  this  reason,  is  not  in  the 
record,  we  have  no  proper  or  legitimate 
means  of  knowing  anything  of  the  terms  or 
provisions  of  the  ordinance  whose  validity  is 
disputed,  and  we  must  therefore  presume 
in  favor  of  the  action  of  the  trial  cotirt  In 
overmllng  the  motion  for  a  new  trial.  Ap- 
pellant having  failed  to  disclose  any  avail- 
able error,  the  Judgment  is  affirmed. 

HOWARD,  X,  took  no  part  in  the  decision 
of  this  case. 


(143  Ind.  420) 

HARNESS  et  al.  v.  TURLKr. 

(Supreme  Court  of  Indiana.    Jan.  24, 1806.) 

Action  os  Ouardiak's  Bosd— Appeal — BaiErs— 
Harmless  Ekkok— Assignments  of  Khror. 

1.  A  complaint  in  a  suit  on  a  guardian's 
bond,  alleging  that  he,  as  guardian,  received  cer- 
tain snnis,  which  he  converted  to  ills  own  use, 
sufficiently  alleges  that  lie  received  audi  sums 
after  his  appointment  and  qualification  as  gnard- 
dian. 

2.  On  failure  of  appellant,  in  liis  brief,  to  re- 
fer to  tiio  psse  and  line  of  the  record,  as  requir- 
ed by  rule  2ii,  so  as  to  sbow  wtiere  the  plead- 
ings are  contained,  the  sustaining  of  demurrers 
to  which  is  assigned  as  error,  or  to  show  where 
the  instructions  are  contained  which  are  com- 
plained of  as  erroneous,  the  assignments  of  er- 
ror based  thereon  will  not  be  considered. 

3.  Error  in  sustaining  a  demnrrer  to  a  par- 
agraph of  an  answer  setting  up  facts  admissible 


under  the  general  denial,  which  was  also  plead- 
ed, is  harnuess. 

4.  Jq  an  action  on  a  guardian's  bond,  the 
defense  that  certain  moneys  were  received  and 
converted  by  the  guardian  before  his  appoint- 
ment and  qualification  is  admissible  in  favor  of 
the  sureties,  under  a  general  denial. 

5.  An  assignment  of  error  that  special  in- 
terrogatories contained  false  assumptions  as  to 
facts  proven  cannot  be  considered  unless  the 
evidence  is  in  the  record. 

6.  Assignment  of  error  that  the  amount  of 
the  verdict  was  not  warranted  by  the  evidence 
cannot  be  reviewed  unless  the  evidence  is  in  the 
record. 

7.  The  special  interrogatories  will  not  be 
looked  to,  to  see  if  the  amount  of  the  recovery 
was  too  large;  no  motjon  having  been  made  by 
appellant  for  a  Judgment  in  any  respect  in  his 
favor  on  the  special  findings  notwithstanding  the 
verdict. 

Appeal  from  circuit  court,  Howard  county; 
L.  J.  KIrkpatrick,  Judge. 

Action  on  relation  of  Daniel  M.  Turley, 
guardian,  against  William  W.  Harness  and 
others.  There  was  a  Judgment  for  relator, 
and  defendants  appeaL    Affirmed. 

B.  F.  Harness,  J.  O.  Herron,  Milton  Bell. 
and  W.  C.  Purdann,  for  appellants.  Black- 
lldge  &  Shirley,  for  appellor. 

JORDAN,  J.  The  relator,  as  the  guardian 
of  certain  minors,  Instituted  this  action  upon 
the  bond  of  a  former  guardian  of  his  said 
wards,  and  recovered  a  Judgment  for  *4,000. 
The  appellants,  William  W.,  George  W.,  and 
William  Harness  (the  two  latter  being  the 
sureties  of  the  former  on  the  lipnd  in  suit), 
prosecute  this  appeal,  and  have  Jointly  as- 
signed the  following  errors:  (1)  That  the 
complaint  does  not  state  facts  sufficient;  (2) 
overruling  the  demurrer  to  each  paragraph 
of  complaint;  (3)  that  the  court  erred  In 
sustaining  a  demurrer  to  the  third,  fourth, 
and  fifth  paragraphs  of  the  answer,  and  to 
each  one  thereof;  (4)  that  the  court  erred 
In  sustaining  the  demnrrer  to  the  seventh 
paragraph,  the  same  being  the  Joint  answer 
of  George  W.  and  William  Harness;  (5)  that 
the  court  erred  In  overruling  a  motion  to 
strike  out  certain  Interrogatories  propound- 
ed to  the  Jury;  (6>  that  the  court  erred  in 
striking  out  certain  interrogatories;  (7)  that 
the  court  erred  in  overruling  the  motion  for 
a  new  trial.  Appellants  George  W,  and  Wil- 
liam Harness  have  also  separately  assign- 
ed as  error  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  seventh  para- 
graph of  answer. 

The  complaint,  which  Is  quite  lengthy,  as- 
signs numerous  breaches  of  the  guardian's 
bond,  and,  among  other  things,  alleges  that 
on  the  27th  day  of  February,  1883,  the  de- 
fendant William  W.  Harness  was  by  the 
Howard  circuit  court  appointed  guardian  of 
the  relator's  ward;  that  he  duly  qualified  as 
such  guardian,  according  to  law,  and,  to- 
gether with  his  codefendants  In  the  action, 
executed  the  bond  In  suit,  a  copy  of  wu.t^n 
is  filed  with  the  complaint  One  of  the 
breaches  assigned  Is  that  the  guardian  fail- 
ed  and   neglected   from   the   12th   day    of 
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March,  1890,  to  February  3,  1894,  to  report 
to  the  proper  court  the  receipts  and  expendi- 
tures In  his  said  trust.  It  is  also  alleged 
that  he,  as  snch  guardian,  received  large 
sums  of  money  belonging  to  the  wards, 
which  he  has  converted  to  his  own  use,  etc., 
and  various  sources  from  which  these  sums 
were  received  by  him  are  set  forth  in  the 
pleading.  After  unsuccessfully  demurring 
to  the  complaint,  appellants,  it  seems,  filed 
an  answer  of  eight  paragraphs,  one  of  which 
was  the  general  denial.  The  only  criticism 
against  the  complaint  made  by  counsel  for 
appellants  Is  that  It  does  not  sufficiently  aver 
that  the  moneys  sought  to  be  recovered  were 
received  by  the  guardian  after  his  appoint- 
ment and  qualification  as  guardian.  We 
think  the  pleading  in  question  sufficiently 
shows  that  the  money  in  controversy  was 
received  by  the  guardian,  and  in  his  hands 
as  Bucta,  and  that  he  was  chargeable  tuere- 
wlth,  after  his  appointment  and  the  execu- 
tion of  the  bond  in  suit 

Appellants  complain  of  the  action  of  the 
court  in  sustaining  the  demurrer  to  the 
third,  fourth,  fifth,  and  sixth  paragraphs  of 
the  answer.  These  paragraphs  are  not  even 
set  out  in  their  brief  In  substance,  and  there 
Is  no  reference  whatever  therein  as  to  the 
page  and  line  of  the  transcript  where  they 
may  be  found.  This  is  a  gross  neglect  to 
comply  with  or  observe  the  requirement  of 
rule  26  of  this  court  Parties  and  tnelr 
counsel  are  in  duty  bound,  upon  appeals  to 
this  tribunal,  to  keep  in  mind  the  rules  gov- 
erning the  procedure  therein.  These  rules 
upon  the  subject  of  briefs  are  explicit  and 
salutary,  and  even  a  supersedeas  brief  must 
refer  to  the  record  by  "pages  and  lines." 
Such  rules  prevail  in  all  courts  of  appellate 
jurisdiction,  and  litigants  therein  are  every- 
where required  to  yield  a  strict  obedience 
thereto.  Counsel  for  parties  on  appeal  are 
at  least  presumed  to  be  acquainted  with  the 
record,  and  It  Is  incumbent  upon  them  to 
specifically  refer  to  the  record,  and  thereby 
acquaint  the  court  with  the  parts  thereof  of 
which  an  examination  Is  desired.  We  are 
not  required,  and  canuot  be  expected,  unaid- 
ed, to  search  a  voluminous  record  in  order 
to  verify  supposed  errors.  For  the  reasons 
stated,  appellants'  contentions  as  to  uie  suf- 
ficiency of  these  several  paragraphs  must 
be  dismissed  without  consideration. 

The  seventh  paragraph  of  answer  filed  by 
the  two  appellants  who  are  the  sureties  on 
the  bond  In  suit  is  set  forth  in  full  in  ai>- 
pellants'  brief.  It  was  apparently  address- 
ed to  some  part  of  the  complaint  whereby  it 
was  sought  to  hold  the  guardian  to  account 
for  an  item  of  5707.75  received  by  him.  By 
this  paragraph  it  is  alleged,  as  a  defense  to 
this  item,  that  the  money  in  question  was 
received  by  the  principal  on  the  bond  prior 
to  his  appointment  as  guardian,  and  was  not 
received   in   his  capacity   as  such   trustee. 


Under  relator's  complaint,  in  order  to  recov- 
er this  sum,  or  any  part  thereof,  in  this 
action,  he  was  required  to  show  by  a  pre- 
ponderance of  the  evidence  that  this  mon- 
ey, in  consideration  of  law,  was,  subsequent 
to  the  appointment  of  the  guardian,  in  the 
hands  of  the  latter,  as  means  belonging  to 
his  wards,  and  for  which  he  was  liaLie  to 
account;  and  as  the  facts  alleged  in  this 
paragraph  could,  at  most  but  negative  the 
evidence  of  the  appellee  upon  this  poiUi, 
they  would  be  admissible  for  this  purpose 
under  the  general  denial,  which  appellanu 
had  pleaded  in  answer  to  the  complaint 
Hence,  tor  this  reason,  alone,  the  mling  of 
the  court  in  sustaining  the  demurrer  to  the 
paragraph  in  question  will  be  aeemed  to 
have  been  harmless,  and  therefore,  under 
the  circumstances,  not  available  in  this  ap- 
peal. 

Appellants  next  complain  of  certain  in- 
structions given  by  the  court  to  the  Jury, 
but  these  are  not  set  out  in  the  brief,  and 
no  reference  therein  whatever  is  given,  ad- 
vising this  court  where  in  the  record  they 
or  others  may  be  found;  and  unuer  the  rule 
heretofore  stated,  and  for  the  reasons  giv- 
en, we  cannot  consider  the  alleged  objec- 
tions to  the  Instructions  in  question. 

Appellants  assigned  as  part  of  their  rea- 
sons for  a  new  trial  that  the  court  erred  in 
submitting  to  the  jury  certain  interrogato- 
ries, and  their  counsel  affirm  that.  If  this 
court  will  carefully  examine  each  of  these 
numerous  interrogatories,  "it  will  be  seen 
that  many  of  them  contain  what  purports  to 
be  the  evidence  in  the  case,  and  false  as- 
sumptions of  counsel  as  to  the  facts  proved, 
and  many  other  matters  calculated  to  con- 
fuse and  mislead  the  jury."  In  the  absence 
of  the  evidence,  we  have  no  legitimate  way 
of  knowing  whether  the  interrogatories  as- 
sailed are  open  to  the  objections  urged 
against  them,  and  therefore  we  must  pre- 
sume that  appellants  were  not  prejudiced 
by  the  action  of  the  court  In  submitting  them 
to  the  Jury.  < 

Error  in  the  assessment  of  the  amount  of 
recovery— that  the  same  is  too  large— was 
also  assigned  as  a  ground  for  a  new  trial, 
and  appellants  have  extended  their  brief  in 
the  discussion  of  this  point  But  as  the  ev- 
idence is  not  before  us.  we  cannot  pass  op- 
en the  question,  and  most  presume  that,  un- 
der the  evidence  on  the  trial,  the  jury.  In 
the  amount  awarded  by  their  general  ver- 
dict, correctly  discharged  their  duty.  No 
motion  appears  to  have  been  made  by  appel- 
lants, upon  the  special  findings,  for  a  judg- 
ment in  any  respect  therein  in  their  fkvor 
notwithstanding  the  general  verdict;  hence 
we  are  not  authorized  to  look  to  the  inter- 
rogatories to  ascertain  whether  the  amount 
of  recovery  returned  by  the  verdict  is  too 
large.  No  available  error  being  presented, 
the  judgment  is  therefore  affirmed. 
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iOHNSON  et  aL  t.  ANDERSON  et  aL^ 

(Supreme  Coart  of  Indiana.     Jan.  28,  18D6.) 
BTn>axca— OriKio!!  ETioaiioB— Harmlsss  Bbbob. 

1.  The  question  to  be  determined  by  a  jury 
being  the  public  utility  of  a  proposed  change  in 
a  highway,  it  was  error  to  permit  a  witness  to 
state  his  opinion  thereon. 

2.  Where  incompetent  evidence  is  introduced 
on  the  material  question  at  issue,  the  error  will 
be  presumed  prejudicial. 

Appeal  from  drcait  court,  Ia  Porte  county; 
D.  Noyes,  Judge. 

Proceedings  commenced  by  Anna  L.  An- 
da;8on  and  others  before  the  board  of  county 
commissioners  to  change  the  location  of  a 
hlgbway.  Swan  Johnson  and  others  remon- 
strated, and  from  an  order  granting  the 
change  appealed  to  the  circuit  court  Judg- 
ment was  there  rendered  for  the  petitioners, 
and   the  remonstrants   appeal.    Reversed. 

Osbom  &  Richter,  for  appellants.  John 
H.  Bradley,  for  appellees. 

MONKS,  J.  This  was  a  proceedluK  tu 
change  the  location  of  a  public  hlgbway, 
brougbt  by  appellees  before  the  board  of 
^  commissioners  of  La  Porte  county.  Appel- 
lants appeared  and  filed  a  remonstrance 
ajiainst  such  change,  on  the  ground  that  the 
same  was  not  of  public  utility.  The  change 
of  location  was  ordered  by  the  board  of  com- 
missioners. Appellants  appealed  to  the  court 
below,  where  the  cause  was  tried  by  a  Jury, 
a  verdict  returned  in  favor  of  appellees,  and, 
over  a  motion  for  a  new  trial,  judgment  was 
rendered  that  the  location  of  the  public  high- 
way be  changed.  The  action  of  the  court  in 
overruling  the  motion  for  a  new  trial  is  the 
only  error  assigned. 

During  the  progress  of  the  trial  the  court 
permitted  a  witness  on  behalf  of  appellees 
to  testify,  over  the  objection  of  appellants, 
that  "the  proposed  change  of  location  of 
said  highway  would  be  of  public  utility." 
This  is  assigned  as  one  of  the  causes  for  a 
new  trial.  The  question  of  the  public  utility 
of  the  proposed  change  of  the  location  of  the 
said  highway  was  a  question  of  fact,  for  the 
Jury  to  determine.  Moore  v.  Auge,  125  Ind. 
BC2,  25  N.  K.  818.  It  was,  therefore,  error  to 
permit  the  witness  to  give  his  opinion  as  to 
the  public  utility  of  the  proposed  change  of 
highway.  Hughes  v.  Beggs,  114  Ind.  427, 
16  N.  E.  S17;  and  cases  cited  on  page  428, 
114  Ind.,  and  page  817.  16  N.  E.;  Brunker  v. 
Cummins,  133  Ind.  443,  az  N.  B.  732,  and  au- 
thorities cited  on  pages  448,  440,  133  Ind., 
and  page  732,  32  N.  E. 

It  is  urged  by  appellees  that,  if  it  was  er- 
ror to  admit  this  testimony,  it  was  harmless. 
The  testimony  was  concerning  an  Important' 
and  material  point  in  the  case,— the  question 
the  Jury  were  required  to  determine;— and: 
we  cannot  say  that  it  did  not  influence  them 
in  the  verdict  The  evidence  was  incorape-' 
tent  and,  as  it  was  directed  to  the  point  in 
Issne  in  the  caus«,j  wlU  be  presumed  to  be 
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prejudicial,  unless  the  record  shows  the  con- 
toary.  BUfott,  App.  Proc.  |  682,  note  3;  2 
BUlott,  Gen.  Prac.  |  966;  Brunker  v.  Cum- 
mins, 133  Ind.  449,  32  N.  B.  732;  Railway 
Oo.  T.  Sharks  (Ind.  App.)  40  N.  B.  54&  It 
follows  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  Judgment  re- 
versed, with  Instructions  to  sustain  appel- 
lants' motion  for  a  new  trial, 


(xa  Ind.  cs) 
Omr  OF  BEDFORD  v.  NBAU 
(Supreme  Court  of  Indiana.     Jan.  24, 1896.) 

APFBAI.— RSHBABIKO. 

1.  An  objection  that  the  bill  of  exceptions 
was  not  properly  in  the  record  cannot  be  raised 
for  the  first  time  on  petition  for  rehearing. 

2.  A  point  raised  on  appeal  after  the  ease 
has  been  decided  and  opinion  prepared,  though 
not  handed  down,  can  only  be  treated  as  raised 
on  petition  for  rehearing. 

Petition  for  rehearing.   Overrule 
For  prior  opinion,  see  41  N.  B.  1029. 

Wm.  H.  Martin  and  John  D.  Alexander, 
for  appellant  James  E.  Barruff,  Brooks  ft 
Rrooks,  and  Elliott  &  Elliott,  for  appellee. 

McCABB,  J.  An  earnest  petition  for  a  re- 
hearing of  this  cause,  supported  by  able 
briefs,  is  presented.  The  grounds  stated  In 
the  petition  are:  "(1)  The  court  erred  in 
treating  the  alleged  bin  of  exceptions  as  in 
the  record;  (2)  the  court  erred  In  failing  to 
notice  the  point  made  in  appellee's  brief  that 
there  is  no  bill  of  exceptions  in  the  record; 
(3)  the  court  erred  in  holding  that  a  new  trial 
should  have  been  granted  on  the  grouud  that 
the  evidence  does  not  show  that  the  appellee 
was  free  from  contributory  negligence." 
The  last  ground  is  not  supported  by  any 
argument  or  authority  cited  in  the  brief.  It 
must  therefore  be  regarded  as  waived  or 
abandoned.  As  to  the  other-  grounds  speci- 
fied, we  have  to  say  that  the  appellee's  coun- 
sel fully  and  exhaustively  argued  the  ques- 
tions Involved  in.  the  motion  for  a  new  trial 
and  the  evidence,  without  making  the  slight- 
est objection  to  the  validity  of  the  bill,  of  ex-, 
ceptlons,  or  that  it  was  not  properly  In  thei- 
record.  And  consequently  we  followed  the 
able  argument  of  counsel  on  both  sides,  on. 
the  evidence,  without  a  liint  from  either  side 
as  to  any  question  about  the  validity  of  the 
bill  of  exceptions,  o'r  that  It  was  not  prop- 
erly in  the  record,  and  decided  the  case, 
though  thd  opinion  was  not  handed'  do-wii, 
before  any  brief  -was  filed  ralslui;  any  ques- 
tion about  the  bill  of  exceptions.  Five  or  six 
days  after  the  opinion  -was  prepared  and  the 
case  decided,  there  was. filed  a  paper  called 
a  "brief,*'  consisting  of  dboutu  quarter  of  a 
page,  clalnilng  that  the  transcript  does  not 
show  that  the  bill  of  Exceptions' had  been 
filed  in  the  clerk's  office  of  th»  dourt  belcw. 
We:  treated  the  paper  as  If  it  was'on  a  petl-' 
tion  for  a  rehearing,  raising  a  point  that  bad' 
not  been  before  raised;   The  case  bad'  be^' 
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i^Ir  discussed  and  decided  wltbont  the  point 
having  been  raised,  and  we  then  declined  to 
examine  Into  the  record  to  see  whether  the 
point  made  was  supported  by  the  record  or 
not  And  we  now  declind  to  do  bo,  for  the 
same  reason.  The  case  having  been  decided 
before  the  point  was  raised,  it  was  too  late 
to  raise  it  then,  and  it  is  too  late  to  raise  It 
now.  It  cornea  precisely  the  same  as  If  it 
were  raised  for  the  first  time  on  the  petition 
for  a  rehearing.  And  it  has  been  so  often 
decided  that  a  point  made  for  the  first  time 
on  a  petition  for  a  rehearing  will  not  be  con- 
sidered, that  it  Is  useless  to  cite  the  cases. 
The  rules  of  this  court  are  made  largely  to 
facilitate  its  labors.  The  court  might  be  re- 
quired to  decide  a  case  a  half  dozen  times, 
If  its  rules  permitted  counsel  to  present  new 
questions  after  the  cause  has  been  decided. 
For  these  reasons  the  petition  Is  overruled. 


04S  Ind.  651) 

PENNSYLVANIA  CO  v.  PINNET.* 

(Supreme  Court  of  Indiana.     Jan.  29,  1S9G.) 

ItASTBB  Lnv  Servant  —  Injokt  to  Bkakeman  — 

CONTRIBOTORT  NeOLIOBNCB. 

In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  it  appeared  that 
decedent  was  22  years  old,  and  had  been  in  de- 
fendant's employ  for  6  months  as  brakeman  on 
a  freight  tram;  that,  near  Colambia  City,  de- 
fendant maintained  a  water  plug  so  near  its 
track  that  a  pereon  descending  a  passing  car  on 
that  side  could  not  avoid  it;  that  decedent  was 
familiar  with  its  location,  and  had  passed  it  al- 
most daily  during  his  employment;  tliat  it  was 
a  part  of  his  duty  to  go  to  the  top  of  his  train 
while  passing  through  a  station;  that,  after  hav- 
ing passed  through  Columbia  City,  he  walked 
to  the  rear  of  a  ca.',  with  his  back  to  tlie  plug, 
while  within  200  feet  of  it,  and,  without  looking 
around  to  ascertain  the  attendant  danger,  be- 
gan to  descend  the  car  ladder,  and  was  carried 
against  the  plug;  that  he  had  no  orders  to  de- 
scend at  that  particular  time,  but  attempted  to 
do  so  of  his  own  volition.  Held,  that  decedent 
was  chargeable  with  negligence. 

Appeal  from  superior  court,  Allen  county; 
O.  M.  Dawson,  Judge. 

Action  by  Michael  Finney,  administrator, 
against  the  Pennsylvania  Company,  to  re- 
cover damages  for  the  killing  of  plalntlfiTs 
intestate,  Patrick  J.  Finney,  a  brakeman  in 
its  employ.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

Allen  Zollars,  for  appellant.  L.  M.  &  H. 
W.  Nlnde,  for  appellee. 

JORDAN,  3.  The  appellee,  as  the  admin- 
istrator of  Patrick  J.  ¥lnn4f,  sued  to  recover 
damages  growing  out  of  the  death  of  his  de- 
cedent through  the  alleged  negligence  of  the 
appellant.  The  complaint,  among  ptber 
things,  avers  that  the  appellant  is  a  cor- 
poration, and  operates  a  railroad  running 
from  Pittsburg  to  Chicago,  through  Colum- 
tte  City  and  Ft.  Wayne,  Ind.;  "that  on  the 
Ktb  day  of  April,  1880,  at  and  near  the  de- 
fendant's KtatioD  at  Columbia  City,  the  de- 
fendant carelessly  and  negligently  maintain^ 
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ed  a  water  plug  so  near  Its  tracks  that  a 
brakeman  standing  upon  and  climbing  up 
on  the  side  of  cars  would  come  in  eout.ict 
with  said  water  plug,  and  strike  against  the 
same;  that  the  defendant,  knowing  said  wa- 
ter plug  to  be  dangerous  to  its  servants  in 
working  upon  and  climbing  ovei-  Its  cars,  in 
passing  said  water  plug,  unlawfully  and  neg- 
ligently, on  said  day,  carelessly  maintained 
said  water  plug  In  said  dangerous  position, 
and  ordered  and  directed  said  Patrick  J.  Fin- 
ney to  go  upon  its  freight  train  on  said  day, 
and  work  upon  and  brake  upon  the  same^ 
and  did  negligently  direct  the  said  Patrick, 
J.  Finney,  who  was  then  and  there  In  the 
employ  of  the  defendant  as  Its  brakeman  on 
said  train,  to  climb  up  and  over,  and  go  up- 
on, the  said  train,  while  passing  by  said  wsp 
ter  plug;  that  In  the  careful,  skillful  dis- 
charge of  his  said  duties  as  such  employfi^ 
and  to  carefully  and  skillfully  do  his  work 
and  discharge  his  duties  as  such  brakeman, 
he  did,  on  said  day,  carefully,  faithfully,  and 
skillfully,  and  in  obedience  to  defendant's 
orders,  go  upon  said  train,  and  climb  up  and 
upon  the  side  of  said  train,  hi  the  faithful 
discharge  of  bis  duties  as  brakeman  on  said 
train  as  the  same  passed  said  water  plug, 
and,  without  any  fault  or  negligence  what- 
ever on  his  part,  his  head,  body,  legs,  and 
arms  came  in  contact  with  and  struck  against 
said  water  plug,  and  the  pipe,  braces,  and 
supports  thereto  attached,  Which  then  and 
there  crushed  and  mangled  his  arms,  legs, 
body,  and  head,  and  stunned  and  disabled 
bim  so  that  by  reason  therectf  he  was  thrown 
to  the  ground  upon  the  track  of  said  rail- 
road, and  between  the  cars  in  said  train,  and 
was  run  over  by  said  train,  and  soon  there- 
after died  from  said  Injuries."  It  Is  also  al- 
leged that  the  deceased  "did  not  know  nor 
remember,  nor  had  he  any  reasonable  oppor- 
tunity of  knowing  or  remembering,  that  said 
water  ping,  and  its  pipes,  braces,  and  sup- 
ports thereto  attached,  were  so  near  to  the 
tracks  of  said  railroad  as  to  strike  him  while 
he  was  discharging  his  duty  on  said  train, 
and,  because  his  mind  was  so  absorbed  In 
the  discharge  of  his  duties,  he  did  not,  nw 
could  not,  know  or  remember  that  be  was 
passing  said  plug,  or  that  the  same  would 
strike  him  before  he  could  climb  up  to  and 
get  upon  the  top  of  the  train."  To  this  com- 
plaint the  appellant  filed  an  answer  in  de- 
nial, and  a  trial  resulted  in  the  jury  return- 
ing a  general  verdict  for  $5,000,  with  an- 
swers to  Interrogratorles.  Over  appellant's 
motion  for  a  new  trial,  which  assigned, 
among  other  reasons,  that  the  verdict  was  not 
supported  by  sufficient  evidence,  and  that 
the  same  was  contrary  to  law,  Judgment  was 
rendered  npon  the  verdict 

It  Is  strenuously  Insisted  by  appellant's 
learned  counsel  that  the  verdict  of  the  Jury 
Is  not  supported  by  the  evidence,  and  tbat 
the  appellee  has  wholly  failed  thereunder  to 
sustain  his  alleged  cause  of  action.  The  ma- 
terial facts  in  the  case  established  by  tbe 
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evidence,  as  favorably  to  the  appellee  as  he 
can  insist,  and  In  part  found  by  ttie  Jury,  in 
answers  to  Interrogatories,  may  be  summa- 
rized as  follows:  Appellee's  decedent  was 
employed  and  entered  tbe  service  of  appel- 
lant in  September,  1SS9,  as  a  brakeman  on 
Its  freight  trains  running  over  its  road.  At 
the  time  of  tils  employment  be  was  22  years 
of  age,  and  continued  In  the  service  of  an*- 
pellant  untU  April  6,  1800,— the  date  of  his 
death.  The  railroad  company,  at  and  before 
the  time  of  the  employment  of  the  deceased, 
maintained  water  plugs  or  water  cranes  (» 
its  line  of  railway,  for  the  purpose  of  sup- 
plying its  trains  with  water,  one  of  which 
was  erected  and  maintained  by  it  at  Colum- 
bia City,  Ind.,  which  is  a  station  on  its. line 
of  railway.  This  latter  crane  was  about  17 
or  18  feet  high,  and  was  obvious  to  persons, 
and  was  In  plain  view,  for  a  distance  of  one- 
half  mile,  to  ail  persons  operating  the  train 
upon  which  the  decedent  was  braking  at  the 
time  of  the  accident  Said  plug  stood  about 
4  feet  and  8%  Inches  from  the  railroad  track; 
the  upper  part  leaning  about  8  inches  to- 
wards the  track,  or,  in  other  words,  deviating 
about  that  much  from  a  plumb  line.  The  de- 
ceased bad  passed  this  plug,  and  had  an  op- 
portunity of  seeing  the  same,  almost  daily, 
in  daylight,  each  month,  for  a  period  of  five 
or  six  months  Immediately  prior  to  his  death. 
It  was  his  duty,  as  a  brakeman,  it  appears, 
when  his  train  was  passing  a  station,  to  go 
to  the  top  of  a  car,  and  there  remain  until 
the  station  was  passed,  when  he  was  then 
privileged,  if  he  so  desired,  to  descend,  and 
go  into  the  caboose  attached  to  the  train. 
On  the  forenoon  of  April  6,  1890,  about  11 
o'clock,  the  deceased  was  on  the  top  of  the 
train  on  which  he  was  braking  in  the  dis- 
charge of  his  duty,  as  It  was  passing  the 
station  of  Columbia  City,  said  train  at  the 
time  running  at  the  rate  of  about  15  miles 
an  hour;  and,  when  It  was  passing  the  yards 
of  the  appellant  at  this  station,  he,  having 
discharged  bis  duty,  and  being  at  liberty  to 
descend  and  go  Into  the  caboose,  and  desiring 
so  to  do,  wben  the  train  was  about  200  feet 
west  of  the  water  crane,  walked  over  the 
train  to  the  rear  end  of  the  car,  with  his 
back  to  the  plug,  and  proceeded  to  climb 
down  the  car  ladder;  and  while  thus  des- 
cending he  came  In  collision  with  some  part 
of  the  crane  In  question,  and  was  thereby 
knocked  ott  and  thrown  under  the  cars,  and 
killed.  In  going  to  the  ladder  to  climb  down, 
he  had  his  back  to  the  crane,  but,  had  he 
been  facing  the  same,  he  could  have  seen  it. 
He  did  not  look  for  It  at  the  time  of  the  ac- 
cident, or  make  use  of  any  effort  to  ascertain 
its  presence.  By  looking  he  could  have  seen 
tbe  water  plug  with  which  he  collided,  and, 
in  climbing  down  from  the  car  at  the  time, 
he  did  so  at  his  volition,  and  not  by  or  in 
pursuance  of  any  direction  or  order  of  ap- 
pellant 

Considered  in  the  light  of  the  law  which 
must  control  the  case  at  bar,  we  are  of  the 
v.42N.i!:.no.ll— 52 


opinion,  under  the  facts,  that  the  Jury  was  not 
autlioi-ized  in  finding  a  verdict  in  favor  of  the 
appellee.  Assuming,  without  deciding,  that 
the  appellant  was  chargeable  with  actionable 
negligence  in  maintaining  the  water  crane  In 
the  manner  and  In  the  condition  shown,  still 
there  Is  an  absence  of  evidence  showing 
freedom  from  contributory  negligence  upon 
the  part  of  the  deceased,  in  the  matter  of 
which  appellee  complains.  The  rule  is  set- 
tled that  the  plaintiff,  in  such  a  case  as  this, 
must  affli-matively  show,  by  the  evidence,  not 
only  negligence  upon  the  part  of  the  master, 
but  freedom  therefrom  upon  the  part  of  the 
servant  The  freedom  from  fault  or  negli- 
gence upon  tbe  part  of  the  latter  being  under 
the  law  an  essential  element  in  the  cause, 
which  must  be  found  to  exist  in  order  to 
warrant  a  recovery,  a  failure  to  establish 
the  same  results  in  defeating  the  action; 
and,  when  the  evidence  In  the  record  fails 
to  prove  this  material  fact  the  Judgment, 
upon  appeal  to  this  court,  must  necessarily 
be  reversed.  Railroad  Co.  v.  Stick  (at  last 
term)  41  N.  E.  365,  and  authorities  there  cit- 
ed; O'Neal  V.  Railway  Co.,  132  Ind.  110,  31 
N.  B.  609;  City  of  Bedford  v.  Neal  (at  this 
term)  42  N.  E.  815;  RaUroad  Co.  v.  Ihincan 
(at  last  term)  42  N.  E.  37.  The  deceased 
had  been  In  the  employ  of  the  appellant  for 
a  period  of  six  months  immediately  preced- 
ing his  death,  during  which  ttane  he  had 
passed  over  the  road  on  his  train,  and  pass- 
ed the  water  plug  in  controveray  repeatedly. 
In  daylight  each  month.  He  thereby  had 
the  opportunity  of  seeing  the  crane,  and  ap- 
prising himself  of  its  close  proximity  to  the 
track,  and  any  danger  that  might  result 
therefrom,  by  reason  of  this  fact.  In  descend- 
ing by  the  car  ladder  from  the  train  when 
it  was  passing  the  plug.  The  latter  was 
open  and  obvious  to  all,  and,  from  its  height, 
could  be  plainly  seen  for  a  distance  of  a 
half  mile  by  all  persons  operating  the  train 
upon  which  the  deceased  was  employed  as 
brakeman  on  the  day  of  the  fatal  occurrence. 
On  that  day  it  appears  that  when  approach- 
ing the  station  of  Columbia  City,  he,  in  the 
discharge  of  his  duty,  went  upon  the  top  of 
the  care,  and  there  remained  until  the  train, 
which  at  the  time  was  running  at  the  rate 
of  about  15  miles  per  hour,  had  almost  pass- 
ed said  station;  and  then,  when  his  train 
was  at  a  point  about  200  feet  west  of  the 
water  plug,  he,  desiring  to  descend  from  the 
car  to  the  caboose, .  walked  to  the  rear  end 
of  the  car,  with  his  back  towards  the  crane, 
almost  in  its  actual  presence,  and,  without 
direction  or  ordere  from  appellant  started 
to  descend  tbe  ladder  on  the  side  of  the  car, 
with  his  back  towards  the  side  of  the  latter, 
for  the  purpose  of  going  to  the  caboose.  By 
looking  he  could  have  seen  tbe  crane,  but 
this  he  neglected  to  do,  nor  did  he  make  any 
effort  to  ascertain  'ts  presence.  Tbe  de- 
cedent at  the  time  was  under  no  compulsion 
or  requirement  to  make  the  descent  from  the 
car  to  the  caboose.    It  is  not  shown  chat  any 
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Cntj  called  him  to  go  to  the  latter  at  the 
time  he  made  the  attempt  bo  to  do,  and  the 
presamptlon  la  that  his  pnrpose  to  go  to  the 
caboose  at  the  time  was  for  hla  own  com- 
fort Had  he  waited  but  a  few  moments, 
before  making  the  effort  to  descend,  the 
train  would  have  passed  the  water  plug,  and 
all  danger  from  it  would  have  been  avoided. 
It  was  his  duty  to  observe  his  sorronndlngs 
before  attempting  to  go  down  the  ladder,  and, 
bad  he  exercised  ordinary  care  and  prudence 
In  this  respect,  it  is  manifest,  we  think, 
from  the  facts,  that  the  accident  would  not 
have  occurred.  This  care,  under  the  cir- 
cumstances, be  was  required  to  exercise,  and 
his  failure  to  do  so,  under  the  law,  defeats 
the  action.  In  addition  to  the  cases  hereto- 
fore cited  on  this  propositioD,  see  Oleson  v. 
Railroad  Co.  (at  this  term)  42  N.  B.  736; 
Wood,  Mast  &  8erv.  |  804.  Everything,  as 
It  appears,  was  open  and  visible  to  the  de- 
cedent He  was  a  man  22  years  of  age,  and, 
bad  he  used  his  senses  and  faculties  with 
which  It  Is  presumed  nature  bad  endowed 
bim,  we  think  be  would  have  escaped  the 
danger  to  which  it  is  contended  appellant 
had  exposed  him.  The  means  '«frhlch  a  per- 
son has  of  knowing  that  under  the  circum- 
stances, be  will  expose  himself  to  peril,  are 
deemed  in  law  to  be  evidence  of  knowledge 
of  that  fact  Muldowney  v.  Railroad  Oo.,  39 
Iowa,  620;  McKee  v.  Railway  Co.,  83  Iowa, 
616,  60  N.  W.  20».  In  Coal  Oo.  v.  Hoodlet, 
129  Ind.  327,  27  N.  B.  741,  this  court  said: 
"The  law  requires  that  men  shall  use  the 
senses  with  which  nature  has  endowed  them, 
and  when,  without  excuse,  one  fails  to  do  so, 
and  is  Injured  in  consequence,  he  alone 
must  suffer  the  consequences."  See  Stone 
Co.  V.  O'Brten  (Ind.  App.)  40  N.  B.  430.  In 
no  case  will  the  master  be  held  liable  to  the 
servant  where  the  latter  brings  injury  upon 
himself  which  he  might  have  avoided  by  the 
exercise  of  reasonable  care  and  prudence. 
Railway  Co.  v.  Adams,  106  Ind.  151,  6  N.  B. 
187.  In  the  case  of  O'Neal  v.  Railway  (3o., 
supra,  the  plaintiff,  a  servant  of  the  com- 
pany, claimed  to  have  been  injured  by  l>e- 
ing  thrown  from  the  car  by  reason  of  a  de- 
fective side  track.  In  considering  the  ques- 
tion this  court  said:  "It  is  firmly  settled  in 
this  state  that  the  plaintiff,  in  such  a  case 
as  this,  must  affirmatively  show  tbat  he  was 
free  from  contributory  negligence.  We  can 
find  no  direct  facts  showing  that  the  appel- 
lant exercised  ordinary  care.  He  was  bound 
to  exercise  care  proportionate  to  the  danger' 
of  his  service.  He  was  bound  to  know  what 
was  open  and  obvious,  and,  as  it  is  expressly 
and  directly  statea  as  a  fact  tbat  the  condi- 
tion of  the  side  track  was  open  and  obvious, 
we  must  presume  that  he  had  notice.  Hav- 
ing this  notice,  he  was  bound  to  exercise 
care  to  avoid  being  thrown  from  the  car  by 
the  Jerking  and  lurcbihg '  motion  caused  by 
the  uneven  and  insecurely  fastened  track. 
•  •  •  We  do  not  think  that  it  can'  be  in- 
ferred tnm  the  fact  that  he  was  standing  tin 


the  top  of  the  car,  trimming  lils  lamp,  that 
he  was  free  from  contributory  negligence. 
We  are,  indeed,  strongly  inclined  to  think 
that  the  Inference  is  that  he  did  not  exercise 
such  care  as  the  situation  and  surroundings 
required  of  him."  (The  Italics  are  our  own.) 
In  like  manner,  and  for  the  same  reason, 
we  may  affirm  that  appellee's  decedent  did 
not,  under  the  facts,  observe  bis  surround- 
ings, or  exert  the  care  required  of  him  under 
the  law;  and  bence,  in  the  eye  of  the  latter, 
he  was  cliargeabie  with  contributory  negli- 
gence, and  the  allegations  in  the  complaint 
to  tills  extent  at  least  are  not  sustained  by 
the  evidence.  It  is  also  averred  in  the  com- 
plaint that  appellant  ordered  and  directed 
Finney  "to  climb  up  and  go  upon  the  train 
when  it  was  passing  the  water  plug,"  and 
that,  in  obedience  to  such  orders,  be  "did 
climb  up  and  stood  upon  the  side  of  said 
train,  hi  the  faithful  discharge  of  bis  duties 
as  brakeman."  The  evidence  fftils  to  es- 
tablish any  such  a  state  of  facts  as  these. 
As  we  have  heretofore  stated,  the  accident 
occurred  as  the  deceased  was  attempting  to 
descend  to  the  caboose  upon  his  own  volition, 
and  not  under  or  by  any  direction  of  the  ap- 
pellant We  are  unable  to  discover  in  this 
cause  any  evidence  in  the  record  from  which 
a  reasonable  Inference  can  fairly  arise  that 
appellee's  decedent  was  in  the  exercise  of 
due  and  ordinary  care  at  the  time  of  the  fa- 
tal accident.  The  Jury  was  not  authorized, 
arbitrarily,  without  evidence,  to  infer  the 
absMice  of  contributory  negligence  upon  the 
part  of  the  deceased  servant  The  decision 
of  Railroad  Co.  v.  Ostman  (at  last  term)  41 
N.  H.  1037,  is  urged  by  appellee  as  controlling 
the  questions  Involved  In  this  appeal,  but 
the  facts  in  that  case  are  distinguishable 
from  those  in  the  case  at  bar.  The  Judg- 
ment is  reversed  and  the  cause  is  remanded, 
with  Instructions  to  the  lower  court  to  sus- 
tain the  motion  for  a  new  trial. 


(14  Ind.  App.  M) 
LAKE  ERIE  &  W.  RY.  CO.  v.  GOSSART. 
(Appellate  Court  of  Indiana.   Jan.  81, 1896.) 
FniEs  Sbt  by  Locomotivc— Nbouobhos — ^Flbad- 

INQ— EVIDBNOB. 

.1.  The  general  charge,  in  a  complaint  that 
defendant  railroad  company  negligently  permit- 
ted its  engine  to  become  out  of  repair,  and  neg- 
Ugently  permitted  fire  to  escape  therefrom  and 
to  destroy  plaintiff's  property,  is  snfiBcient 

2.  Judgment  against  a  railroad  for  a  fire 
Which  started  68  feet  from  its  track  cannot  be 
sustained,  the  only  evidence  that  it  was  set  by 
an  engine  being  that  it  was  discoveied  10  min- 
utes after  o;ie  passed  tliat  point,  that  a  person 
passing  that  point  a  few  minutes  before  the  en- 
gine saw  no  fire,  and  that  a  little  distance  tie- 
yond  there,  sparks  were  escaping  from  the  en- 
gine; there  being  positive  and  uncontradicted 
testimony  tbat  the  epark  arrester  was  the  most 
approred  in  general  use,  and  was  in  good  con- 
dition and  repair. 

Appeal  from  circuit  court,  Clinton  county; 
Samuel  H.  Doyal,  Jtidge. 
Action  by  Jacob  Go^saM  agaij)«t  the  Lake 
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Erie  &  Western  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  api)eal8.  Be- 
veraed. 

Bayless,  Gnenther  &  Clark,  W.  E.  Hacke- 
dom,  and  John  B.  Cockrum,  for  appellant 
J.  T.  Hockman,  for  appellee. 

BOSS,  J.  The  appellee  brought  this  action 
and  recovered  Judgment  against  the  appel- 
lant in  the  sum  of  $100,  for  personal  property 
destroyed  by  fire  alleged  to  have  been  per- 
mitted to  escape^  throngh  ^pellant's  negli- 
gence, from  one  of  its  locomotlTe  eaglnes. 
The  complaint  is  in  three  paragraphs,  to  ea(A 
of  wUcb  appellant  demurred  for  want  of 
facts.  The  demuirers  were  OTerraled,  and 
exceptions  saved.  The  verdict  of  the  jury 
and  the  judgment  of  the  court  rest  upon 
the  second  paragraph,  and  the  insofficiency 
of  that  paragraph  is  urged  by  appellant 

The  theory  upon  which  the  second  para- 
graph proceeds  is,  not  that  appellant,  after 
setting  fire  to  its  own  right  of  way,  negli- 
gently permitted  the  fire  to  escape  therefrom, 
and  to  destroy  appellee's  property,  but  that 
appellant's  negligence  consisted  in  permitting 
the  fire  to  escape  directly  from  Its  locomotive 
engine  to  the  property  adjoining  its  right 
of  way,  from  whence  the  fire  spread  to  and 
destroyed  the  hay  and  fences  of  appellee. 
The  charges  of  negligence  which  i^ipellee 
makes  In  bis  complaint  are,  it  is  true,  very 
general;  but,  so  far  as  any  objection  has 
been  pointed  out  by  counsel  for  appellant, 
we  think  them  sufficient,  as  showing  an  ac- 
tionable wrong.  The  right  of  a  railroad 
company  to  use  fire  to  generate  steam  for 
the  purpose  of  operating  its  locomotive  en- 
gines cannot  be  questioned,  and  It  is  a  mat- 
ter of  universal  knowledge  that  the  ingen- 
uity of  man  has  failed  to  construct  an  en- 
gine which  can  be  successfully  operated 
which  win  not  permit  the  escape  of  fire  at 
times.  The  right  of  a  railroad  company  to 
use  fire  in  the  operation  of  its  engines,  there- 
fore, relieves  it  from  liability  for  injury  to 
property  resulting  from  the  escaite  of  fire 
which  the  operation  of  properly  equipped  en- 
gines necessarily  permits;  but  if  the  com- 
pany, by  reason  of  negligence,  permits  fire 
to  escape  from  its  engines,  and  injury  re- 
sults therefrom,  it  is  liable  in  damages  there- 
for. The  law,  recognizing  that  fire  will 
escape,  casts  the  burden  upon  one  seeking 
to  recover  damages  for  injury  by  fire  from 
a  locomotive  engine  of  alleging  and  proving 
negligence  on  the  part  of  the  railroad  com- 
pany in  permitting  it  to  escape.  The  law, 
in  conferring  the  right  upon  a  railroad  com- 
pany to  use  fire  In  the  operation  of  its  road; 
and  knowing  its  liability  to  escape  and  do 
injury,  does  not  accompany  such  right  with 
a  penalty.  The  right  Is  granted  Without  lim- 
itation, except  that  care  be  exercised  in  its 
nse,  so  that  such  use  may  not  cause  unnec- 
essary loss  or  Injury  to  others.  The  com- 
plaint before  us  makes  the  general  charge 


that  the  appellant  negligently  permitted  its 
engine  to  become  out  of  repair,  and  negli- 
gently permitted  fire  to  escape  therefrom, 
and  to  destroy  appellee's  property,  which 
allegations,  under  the  authorities  in  this 
state,  are  sufficient.  Railway  Co.  v.  Wyant, 
100  Ind.  160;  Mining  Co.  v.  Fatten,  129  Ind. 
472,  28  N.  E.  1113.  The  evidence  introduced 
on  the  trial  shows  that,  on  the  6th  day, of 
B£arch,  1883,  at  about  2  o'clock  In  the  after- 
noon, and  5  or  10  minutes  after  one  of  ap- 
pellant's freight  trains  bed  passed  over  its 
road,  near  appellee's  land,  fire  was  discov- 
ered 68  feet  from  the  railroad  track,  and  out- 
side of  appellant's  right  of  way,  in  the  graas 
along  the  nrnth'Side  of  a  highway  which  was 
north  of,  adjoining,  and  parallel  with  the 
railroad.  The  fire  spread  into  the  adjoining 
field,  and  thence  to  apiwUee's  hay  and  fence, 
which  were  burned  and  destroyed.  It  also 
appears  that,  after  the  train  had  passed 
the  point  where  the  fire  was  discovered,  and 
was  beyond  that  point  a  quarter  of  a  mile, 
sparks  were  seen  to  escape  from  the  smoke- 
stack of  the  engine.  The  engine  attached 
to  and  pulling  this  train  was  equipped  with 
the  best  known  and  approved  spark  arrester, 
and  was  in  good  condition  and  repair,  and 
was  operated  and  managed  by  competent 
careful,  and  skillful  servants. 

The  appellant  Insists  that,  under  these 
facts,  the  appellee  is  not  entitled  to  recover. 
It  is  well  settled  in  this  state  that  the  mere 
setting  of  a  fire  by  a  passing  locomotive 
raises  no  legal  presumption  that  it  was  the 
result  of  negligence.  Railroad  Co.  v.  Para- 
more,  31  Ind.  143;  RaUway  Co.  v.  Hixon, 
110  Ind.  225,  11  N.  E.  285:  Railroad  Co.  v. 
Ostrander,  116  Ind.  259,  15  N.  E.  227,  19  N. 
E.  110.  The  law,  granting  the  right  to  lue 
fire  for  the  purpose  of  operating  locomotive 
engines,  recognizing  the  fact  that  mechanical 
science  has  not  achieved  such  perfection  In 
the  construction  of  such  machinery  that  it 
can  be  so  constructed  tliat  in  ite  use  sparks 
will  not  escape,  presumes  that,  If  they  do  es- 
cape, it  was  because  they  could  not  be  pre- 
vented. Hence,  the  burden  is  cast  upon  the 
party  seeking  to  recover  damages  for  any 
injury  therefrom  to  prove  more  than  the 
mere  escape  ttf  the  fire  to  show  actionable 
negligence  on  the  part  of  the  railroad  com- 
pany. "As  negligence  is  the  gist  of  the  ac- 
tion against  the  company  for  Injuries  re- 
ceived from  it  while  exercising  its  lawful 
right  to  conduct  its  trains,  the  burden  of 
proof  is  on  the  plaintiff  to  prove  the  negli- 
gence. The  fact  of  injury  suffered  by  the 
plaintiff  m  consequence  of  the  exercise  of  a 
right  by  th«  defendant  does  not  ralae  the 
presumption  of  negligence,  except  In  some 
peculiar  cases,  as  in  actions  against  inn- 
keepers and  common  carriers,  which  are 
made  exceptions  to  the  general  rule  on 
grounds  of  public  policy.  Hence,  the  setting 
on  fire  of  graas,  fences,  or  buildings  of  land- 
dwners  on  the  railroad,  by  particles  of  fire 
which  ar6  proved  to  have  issued  from  the 
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company's  engines,  does  not  of  Itself  Justify 
tbe  inference  of  negligence."  Pierce,  R.  R. 
p.  437.  In  the  case  of  Railroad  Co.  t.  Para- 
more,  snpra,  Elliott,  C.  J.,  speaking  for  the 
court,  says:  "The  use  of  such  engines  in 
operating  railroads  is  autliorized  by  law,  and 
why  should  the  presumption  of  negligence 
arise  from  tbe  fact  of  fire  being  communicat- 
ed by  them?  It  will  scarcely  be  denied  that 
they  ai'e  liable  unavoidably,  to  communicate 
fire,  especially  during  very  dry  periods,  to 
combustible  matter  near  the  track;  and  we 
•ee  no  reason  why  the  mere  fact  that  a  fire 
is  thus  caused  should  raised  the  presumption 
of  negligence.  It  is  undoubtedly  tbe  duty  of 
railroad  companies  to  use  machineiy  that 
Ut  properly  constructed  with  a  view  to  pre- 
vent fire  from  being  thus  communicated, 
and  the  engines  should  be  operated  with 
care  and  skill  to  tbe  same  end.  And  if  fire 
is  communicated  by  an  engrine,  caused  by  a 
failure  to  use  proper  preventatives,  or  by  the 
carelessness  of  employes,  the  company  is 
liable  for  the  consequences;  but,  as  negli- 
gence in  either,  respect  involves  a  wrong, 
it  should  not  be  inferred  without  proof,  tbe 
burden  of  which  rests  upon  the  party  al- 
leging it,"  In  Railway  Co.  v.  Hixon,  70  Ind. ' 
110,  the  above  quotation  from  Railroad  Co. 
V.  Paramore  was  doubted,  if  not  in  fact 
overruled;  but,  on  a  second  appeal  of  the 
Hixon  Case  aiOInd.  225.  11  N.  E.  285),  the 
court,  after  expressly  disapproving  the  de- 
cision on  the  former  appeal  on  that  ques- 
tion, quotes  the  language  used  by  Elliott,  0. 
J.,  in  the  Paramore  Case,  supra,  and  then 
adds:  "What  we  have  last  quoted,  upon  the 
question  under  consideration,  was  the  rec- 
ognized law  of  this  state  (or  many  years,  has 
never  been  changed  by  statute,  and,  as  it  is 
in  harmony  with  well-established  rules  of 
evidence,  it  ought  not,  we  think,  to  be  chan- 
ged by  Judicial  decision,"  In  Ruffner  ▼. 
Railroad  Co.,  34  Ohio  St.  96,  the  court  says: 
"The  emission  of  sparlts  from  such  locomo- 
tive results  from  the  mere  use,  and  is  as 
natural  as  it  is  common.  Therefore,  it  can- 
not be  presumed,  either  as  a  matter  of  law 
or  matter  of  fact,  that  the  escape  of  sparks 
is  caused  by  carelessness  or  negligence  in 
the  use.  *  *  *  It  is  not  enough  to  show 
that  the  injury  was  caused  by  sparks  escap- 
ing from  a  passing  engine,  without  more. 
A  party  is  not  answerable  in  damages  for 
the  reasonable  exercise  of  a  right.  A  liabil- 
ity arises  only  when  it  is  shown  that  the 
right  was  exercised  negligently,  unskillfully, 
or  maliciously." 

But  counsel  for  appellee  Insists  that,  be- 
cause a  witness  testified  that  sparks  large 
enough  to  be  carried  68  feet,  the  distance 
from  the  appellant's  railroad  to  the  point 
Where  the  fire  started,  and  remain  alive  so 
as  to  set  fire  to  dry  grass,  weeds,  etc.  could 
not  escape  from  appellant's  engine,  except 
the  spark  arrester  was  out  of  repair,  from 
this  evidence  the  Jury  had  a  right  to  infer 
that  tbe  spark  arrester  Ivas  out  of  repair, 


although  there  was  positive  evidence,  nn- 
contradicted,  that  the  spark  arrester  on  this 
engine  waa  in  good  condition  and  repair. 
Counsel  forget  that  there  la  no  proof  that  tbe 
fire  originated  from  appellant's  engine,  ex- 
cept the  fact. that  a  witness  testified  that, 
a  few  minutes  before  the  engine  which  it  ia 
claimed  set  the  fire  passed,  over  appellant's 
road,  he  paased  the  place  where  the  fire  start- 
ed, and  saw  no  fire;  that,  after  he  had  pro- 
ceeded on  his  way  a  quarter  of  a  mile  the 
train  overtook  him,  and  at  tbat  point  he  no- 
ticed sparks  escaping.  Under  the  adjudica- 
tions in  this  state,  above  cited,  this  evidence, 
alone,  is  Insufficient  to  prove  negligence  on 
the'part  of  the  appellant.  On  the  other  hand, 
the  evidence  shows  clearly  that  the  spark 
arrester  was  the  most  approved  in  general 
use,  and  was  in  good  condition  and  repair. 
It  is  true  that  it  is  the  province  of  Juries 
to  draw  inferences  of  fact  from  the  evidence; 
but  they  have  no  right,  arbitrarily,  to  infer 
facts  which  there  Is  no  evidence  to  support. 
That  they  oftentimes  make  mistakes,  and 
conclude  that  certain  evidence  is  sufficient 
to  warrant  them  in  drawing  an  inference  of 
fact  therefrom,  when  such  evidence,  under 
the  rules  of  law,  has  no  tendency  to  prove 
such  fact,  must  be  conceded,  unless  we  ac- 
knowledge that  they  are  Infallible.  It  is 
when  the  Jury  have  made  such  wrong  In- 
ference that  the  court  below  is  called  upon 
by  the  wronged  party  to  set  aside  the  ver- 
dict of  the  Jury  and  grant  a  new  triaL  This 
the  trial  court  should  never  hesitate  to  do. 
In  fact,  it  is  his  sworn  duty  to  do  so;  and  if 
he  Is  not  willing  to  perform  this  duty,  he 
should  not  assume  the  responsibility  of  tbe 
position  of  Judge.  The  cause  is  reversed, 
with  Instructions  to  sustain  tbe  motion  for 
a  new  trial. 

GAVIN,  a  3n  and  LOTZ,  J.,  concur  In  re- 
sult 

DAVIS,  J.  It  is  not  shown  that  ther«  waa 
no  other  source  from  which  the  fire  might 
have  originated.  Neither  is  it  shown  that 
the  engine,  on  this  or  any  other  occasion, 
threw  live  sparks  a  distance  of  68  feet. 
Therefore  I  concur  in  the  result  Railway 
Co.  V.  Boltz  (Ind.  Sup.)  36  N.  E.  414,  38  N. 
B.  402;  Railway  Co.  v.  McCorkle  (Ind.  Appk) 
40  N.  E.  20,  and  authorlUes  there  cited. 


a<  Ind.  App.  221) 
MIL.LIKAN  T.  WERTS  et  aL 
(Appellate  Court  of  Indiana.    Jan.  23, 1896.) 
JuDQMBST — Res  Judicata— Matters  That  uiobi 

HAVB  BEBX    LiTlOATBD. 

Bums'  Rev.  St.  18!)4,  (  8041,  provides 
that.  In  an  action  in  ejectment,  or  other  action, 
either  at  law  or  in  equity,  in  which  a  tax  deed 
shall  prove  to  be  invalid,  the  court  sliall  ascei^ 
tain  the  amount  due  the  part?  holding  the  tax 
deed,  and  decree  a  lien  on  the  lands  therefor 
Held  that,  by  virtue  of  such  statute,  under  wliicb 
the  relief  could  be  granted  though  not  asked  in 
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the  pleadings,  a  Jadgment,  !n  ejectment  by  the 
bolder  of  a  tax  deed,  which  declared  such  deed 
invalid,  oouijtituted  an  adjudication  of  the  plain- 
tiffs claims  for  taxes  paid  under  said  deed,  there 
being  no  reservation  of  such  claim  in  the  judg- 
ment, although  it  contained  a  finding  that  no 
evidence  was  offered  of  the  amount  of  taxea 
paid. 

Appeal  from  circuit  court,  Boone  comity; 
R.  n.  Stephenson,  Special  Judge. 

Action  by  Frank  M.  MUlikaii  against  Mary 
A.  Werts  and  others.  The  court  sustained  de- 
murrers to  the  complaint,  and  rendered  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

O.  M.  Zlon,  C.  li.  HolBtein,  and  C.  B.  Bar- 
rett, for  appellant  O.  P.  Mahan,  tar  appel- 
lees. 

LOTZ,  J.  The  appellant  was  the  plaintiff 
below.  In  his  complaint  be  asked  for  the 
review  of  a  judgment  entered  at  the  preced- 
ing term  of  the  circuit  court.  The  court  sus- 
tained the  defendants'  demurrers  to  the  com- 
plaint and  rendered  final  Judgment  toe  them. 
The  only  question  involved  in  this  appeal  is 
the  sufficiency  of  the  complaint  The  mate- 
rial facts  alleged  are:  That  on  the  25th  day 
of  February,  1881,  certain  lands  in  Boone 
county  were  duly  sold  for  the  nonpayment  of 
taxes  assessed  thereon.  That  the  appellant 
became  the  purchaser,  and  received  the  usual 
certificate  of  purchase.  That  the  amount  for 
which  the  lands  were  sold  was  $157.38.  That 
no  redemption  was  made,  and  that  on  the  13th 
day  of  March,  1883,  the  appellant  received  a 
tax  deed  for  the  lands,  which  was  duly  re- 
corded. That  subsequently  to  the  sale  and 
execution  of  the  deed,  the  appellant  from  year 
to  year  paid  the  taxes  on  the  land,  and  certain 
ditch  assessments,  amounting  in  the  aggre- 
gate to  about  ?1,000.  That  in  July,  1887,  the 
appellant  brought  a  suit  beifore  a  Justice  of 
the  peace,  in  Boone  county,  against  the  defend- 
ants, for  the  possession  of  said  lands.  That 
the  appellees  caused  said  action  to  be  trans- 
ferred to  the  Boone  circuit  court,  because,  as 
they  alleged,  the  title  to  the  realty  was  In- 
Tolved.  That,  In  the  circuit  court,  the  cause 
was  tried,  and  it  was  adjudged  and  decreed 
that  the  plaintiff  was  not  entitied  to  the  poet- 
session  of  the  lands,  and  that  the  tax-title 
deed  so  executed  to  the  plaintiff  was  invalid, 
for  the  reason  that,  the  person  against  whom 
the  taxes  were  assessed  had  personal  proper- 
ty in  Boone  county  out  of  which  the  taxes 
for  which  said  lands  were  sold  could  have 
been  collected;  and  the  court  further  specif- 
IcaUy  found  that  no  evidence  was  offered  as 
to  the  amount  of  the  taxes  which  had  been 
paid  on  said  real  estate  by  the  plaintiff.  And 
It  is  further  averred  that  the  question  of  the 
amount  of  the  plaintiff's  lien  on  said  land  for 
and  on  account  of  such  taxes  so  paid  was 
not  passed  upon  <x  adjudicated  in  said  action, 
and  that  the  only  question  in  issue  in  said 
action  was  the  plaintifTs  right  to  the  pos- 
session of  said  realty,  and  that  no  issue  waa 
lormed  or  tried  as  to  the  amount  of  the  taxes 


against  said  lands.  In  September,  1894,  the 
appellant  filed  his  complaint  In  the  Boone 
circuit  court  to  enforce  a  lien  for  the  taxes 
and  assessments  paid,  and  for  equitable  i-e- 
Ilef,  alleging  the  facts  substantially  as  above 
stated.  A  demurrer  for  want  of  facts  was 
sustained  to  this  complaint  and  final  judg- 
ment rendered  against  the  plaintiff.  It  is 
this  Judgment  that  the  complaint  in  this  case 
seeks  to  review. 

The  question  here  presented  is  whether  or 
not  the  claim  for  taxes  was  adjudicated  in 
the  ejectment  proceedings.  In  the  adminis- 
tration of  Justice  there  Is  no  principle  more 
firmly  settied  than  that,  whenever  a  matter 
is  finally  adjudicated  and  determined  by  a 
competent  tribunal.  It  is  considered  forever 
at  rest.  If  it  were  otherwise,  property  and 
personal  rights  would  be  frequentiy  Jeopard- 
ized. This  exposure  would  be  a  constant 
and  fruitful  source  of  litigation.  The  peace 
and  repose  of  society  Is  measurably  depend- 
ent npon  this  principle,  and  it  is  the  policy 
of  the  law  to  preserve  and  enforce  it  in  all 
proper  cases.  Fischll  t.  Fischll,  1  Blackf. 
360.  This  principle  is  easily  comprehended, 
but  its  application  is  often  attended  with  dif- 
ficulty. It  is  important  to  know  what  mat- 
ters were  involved  in  the  controversy,  and 
upon  which  the  Judgment  of  the  court  oper- 
ated. It  is  apparent  that  if  the  adjudication 
be  permitted  to  extend  to  or  Include  matters 
not  properly  involved,  frequent  hardship  and 
injustice  would  result.  The  parties  to  a  con- 
troveray  have  the  right  to  bring  the  matters 
before  the  court  which  they  wish  adjudicated. 
This  they  do  by  their  pleadings.  Hence,  we 
look  to  the  pleadings  and  Issues  to  determine 
what  matters  were  adjudicated.  The  prop- 
osition that  the  Judgment  of  a  court  having 
jurisdiction  of  the  parties  and  the  subject- 
matter  is  conclusive  means  nothing  more  than 
that  the  Judgment  is  conclusive  upon  all  ques- 
tions which  were  or  might  have  been  litigated 
and  determlnea  within  the  Issues  before  the 
court  Whitney  v.  Marshall,  138  Ind.  472, 
37  N.  E.  964.  It  frequently  happens  that 
matters  are  within  the  issues  when  the  Judg- 
ment concerning  them  Is  silent.  In  such  cases 
It  may  l>e  shown  by  parol  what  was  actually 
litigated.  At  common  law  ejectment  was 
purely  a  possessory  action  and  the  Judgment 
was  no  bar  even  to  another  action  for  the 
possession;  nor  did  the  Judgment  bar  equita- 
ble defenses.  Tyler,  EJ.  pp.  584,  582;  Van 
Fleet  Former  Adj.  i  8.  An  action  in  eject- 
ment under  the  code  procedure  does  not  nec- 
essarily involve  the  title.  If  tiUe  is  not  in- 
volved, the  Judgment  rendered  does  not  ad- 
judicate the  title.  King  v.  Townshend,  141 
N.  Y.  358,  36  N.  B.  513;  Van  Fleet  Former 
Adj.  {  399.  But  the  tltie  may  be  put  in  ques- 
tion by  either  party,  and,  when  it  is,  each 
party  is  bound  to  bring  forth  all  claims,  both 
legal  or  equitable,  which  be  has,  and  have 
them  adjudicated,  or  the  judgment  will  foi> 
ever  bar  them.    Id.  g  183. 

The  title  to  the  real  estate  in  the  eject- 
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ment  proceedings  before  ob  yraa  put  In  is- 
sne,  althougb  the  pleadings  concerning  the 
tax  deed  and  the  claim  for  taxes  are  silent 
By  Bums'  Rev.  St  1894.  §  8641.  It  is  pro- 
vided that.  In  an  action  in  ejectment,  or 
other  actions,  either  In  law  or  eauity,  if  a 
tax  deed  shall  prove  to  be  invalid  or  inef- 
fectual to  convey  title,  the  court  shaU  as- 
certain the  amount  due  the  party  holding 
the  tax  deed,  and  decree  a  lien  on  the  lands 
therefor;  and  this  may  be  done,  though  no 
such  relief  Is  asked,  and  the  pleadings  are 
silent  concerning  the  claim  for  taxes.  Jones 
V.  Foley,  121  Ind.  180,  22  N.  E.  987.  It  l8 
expressly  averred  In  the  complaint  that  the 
claim  for  taxes  was  not  adjudicated.  But 
this  averment  cannot  control  if,  as  a  matr 
ter  of  law.  the  taxes  and  the  lien  therefor 
were  necessarily  involved  in  the  judgment 
rendered  in  the  ejectment  proceedings.  Up.- 
der  the  statute  and  decisions  In  this  state 
we  are  of  the  opinion  that  the  dalm  for  tux- 
es was  Involved  In  the  ejectment  proceed- 
ings. The  judgment  further  expressly  de- 
creed that  the  tax-title  deed  was  Invalid, 
and  that  no  evidence  was  offered  as  to  the 
amount  of  taxes  paid.  It  is  difficult  to  un- 
derstand how  the  court  could  have  reached 
the  conclusion  that  no  evidence  was  offered 
as  to  the  amount  of  taxes.  The  deed  itself 
was  evidence  of  some  amount  The  court 
could  not  have  decreed  the  deed  invalid  un- 
less it  was  la  evidence.  The  parties  to  an 
action  have  the  right  to  reserve  any  partic- 
ular matter  from  the  force  of  the  adjudica- 
tion, and  leave  it  open  for  further  det^nnl- 
natlon.  If  the  court,  upon  its  own  motion, 
in  its  judgment  and  decree,  exclude  from 
its  operation  any  particular  matter,  and  the 
parties  do  not  make  any  motion  to  modify, 
or  make  any  objection  thereto,  and  do  not 
in  any  way  assail  the  judgment  rendered, 
they  will  be  deemed  to  have  consented  that 
the  question  be  excluded  from  the  force  of 
the  adjudication.  That  is  what  was  done 
in  the  ejectment  proceedings  before  us.  In 
Ulrlch  V.  Drischell,  88  Ind.  354,  363,  it  was 
said:  "It  is  agreed  on  all  sides  that  where 
a  lien  is.  expressly  reserved  from  the  opera- 
tion of  a  decree,  it  is  not  barred  or  impair- 
ed; and  if  the  appellee's  lien  was  reserved 
from  the  effect  of  the  decree,  then  he  may 
enforce  it."  This  case  was  approved  and 
foUowed  in  Indianapolis,  D.  &  W.  Ry.  Co. 
V.  Center  Tp.,  130  Ind.  89,  28  N.  B.  439. 
Whether  or  not  this  principle  applies  to  the 
case  at  bar  depends  upon  the  construction 
to  be  given  to  section  8641,  supra.  The  lan- 
guage there  used  is:  "The  court  sliall  as- 
certain the  amount  due  to  the  party  holding 
such  fax  deed,  •  •  •  and  shall  decree 
the  payment  thereof.  •  •  •  and  shall  de- 
cree that  such  lands  be  sold  therefor."  If 
this  duty,  enjoined  upon  the  court,  is  an  im- 
perative one,  one  from  which  it  cannot  es- 
cape, then  the  reservation  in  the  judgment 
cannot  save  appellant's  tax  lien.  We  -can 
readily  conceive  conditions  where  it  would 


be  impossible  for  the  court  to  comply  with 
this  statute.    Suppose  that  Milllkon  had  been 
in  possession,  and  that  Werts   had  brought 
ejectment,  alleging  that  she  was  the  own- 
er and  entitled  to  the  possession,  and  Mil- 
Ilkan  had  made  default,  or  offered  no  evi- 
dence whatever  of  the  nature  and  character 
of  his  holding,  or  of  his  claim,  the  court 
would  not  then  be  able  to  render  a  decree 
ascertaining  the  amount  of  the  tax  lien.    It  is 
only  in  such  cases— as,   where  the  parties 
seek  it  and  ask  it  and  it  is  made  to  ap- 
pear that  one  of  the  parties  has  a  tax  deed 
—that  the  duty  is  made  imperative  upon  the 
court   It  would  seem  that,  if  neither  party 
asked  that  the  tax  lien  be  ascertained  and 
foreclosed,  they  might  by  agreement  reserve  It 
from  the  adjudication;   and.  If  they  might 
reserve  it  by  agreement  they  will  be  deem- 
ed to  have  reserved  it  If  the  court  renders 
a  judgment  making  such  reservation,  and  to 
which  they  make  no  objection.    But  in  this 
case  it  does  not  directly  appear  from  the 
averments  that  the  reservation  was  contain- 
ed in  the  judgment  itself.   If  the  reserva- 
tion was  not  contained  in  the  judgment  then 
the  claim  for  taxes  must  be  deemed  to  have 
been  adjudicated.     It   is   by   force  of   our 
statute  that  the  judgment  in  ejectment  ad- 
judicates the  claim  for  taxea    Hence,   the 
cases  cited  and  relied  upon  by  the  appellant 
are    not    controlling.     The    appellant    also 
cites  and  relies  upon  a  line  of  cases  whidi 
hold  that,  when  the  plaintiff  is  defeated  be- 
cause his  cause  of  action  had  not  accrued  at 
the  time  he  instituted  the  suit  the  judgment 
rendered  does  not  bar  another  action.    Rob- 
erts V.  Norris,  67  Ind.  386;  Williams  v.  Lew- 
is, 124  Ind.  344,  24  N.  E.  733.    These  cases, 
however,  we  do  not  deem  in  point;  for  here 
the  appellant  relied  upon  bis  tax  deed  to 
give  him  possession,  and  he  failed  because 
it   was   invalid    to   confer   title.     Whatever 
cause  of  action  he  had,  either  as  a  claim  of 
title,  or  for  a  Hen  upon  the  realty,  had  ful- 
ly matured,  and  was  in  existence  at  the 
time  be  instituted  his  suit    He  did  not  faU 
because  his  action  had  not  accrued.    The 
moment  his  claim  of  title  failed,  that  of  his 
adversaries    was    established.    He    was     In 
court,  and  his  adversary  was  claiming  title; 
and  if  he  wished  to  secure  any  claim    of 
any  kind  against  the  lands,  he  was  bound 
to  assert  it  then.     This  he  could  do,  arxler 
our  statutes,  without  having  pleaded  or  ask- 
ed for  any  such  relief.   Jones  v.  Foley,   su- 
pra. 

The  appellant,  raying  upon  Beard  v.  A.Ilen 
(Ind.  Sup.)  39  N.  E.  665;  Adams  v.  Davis. 
109  Ind.  10,  9  N.  B.  162;  Rlnard  v.  Nordyke, 
76  I,nd.  130,— and  other  cases,,  insists  that  the 
lien  for  taxes  is  perpetual,  and  that  notliing 
short  of  payment  can  serve  to  discharse  or 
release  the  property  from  such  charges.  ^We 
do  not  understand  that  these  decisiona  g» 
so  far  as  to  say  that  the  person  who  maJces 
the  claim  for  taxes  may  not  voluntarily  re- 
lease them,  or  estop  himself,  either  by  record 
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«r  In  pal&  If  this  were  a  suit  by  tbe  ap- 
peOew  against  tbe  appellant  to  quiet  title, 
and  the  appellant  failed  to  aasert  bis  claim 
(or  taxes,  surely  It  would  not  be  contended 
tbat  the  Judgment  would  not  be  a  bar  to  a 
farther  claim  on  account  of  them.  Green  t. 
Olynn,  71  Ind.  386.  It  la  further  contended 
that,  aa  the  larger  portion  of  the  taxes  were 
paid  since  tbe  sale,  as  appears  by  tbe  aver- 
ments, the  Judgment  could  not  bar  those  paid 
since  the  execution  of  the  deed.  It  la  a  fa- 
miliar  rule  that  a  iringle  entire  cause  of  ac- 
tion cannot  be  split  up,  and  that  a  judg- 
ment rendered  upon  a  part  of  an  entire 
•  cause  of  action  will  be  a  bar  to  the  remain- 
der. The  appellant's  claim  for  a  tax  lien 
springs  from  the  tax  deed.  Without  the 
deed,  be  could  not  assert  or  claim  a  lien. 
The  taxes  and  asseasmenta  paid  subsequent 
to  the  sale  were  made  to  protect  the  Hen 
already  acquired,  and  by  force  of  the  stat- 
ute were  added  to  it,  and  constituted  a  part 
of  a  single  claim.  Without  the  tax  title,  all 
payments  made  by  tbe  appellant  would  have 
beai  but  voluntary  payments. 

It  lat  lastly,  contended  that  all  tbe  equities 
of  this  case  are  with  the  appellant,  and  that 
to  hold  tbat  the  Judgment  estops  him  from 
malting  any  claim  for  tbe  tax  as  paid  gives 
the  appellees  about  $1,000  of  appellant's 
money  for  nothing.  This  is  asserted  to  be 
little  less  tban  "Judicial  robbery."  It  may 
be  true  tbat  this  result  works  a  hardship 
in  this  particular  Instance;  but,  if  so,  it  is 
one  that  tbe  appellant  had  tbe  opportunity 
to  have  prevented  If  be  had  taken  the  prop- 
«r  steps  when  the  trial  of  the  ejectment 
proceedings  waa  had.   Judgment  affirmed. 


DILTZ  T.  SPAHR.* 

(Appellate  Court  of  Indiana.    Jan.  23,  1888.) 

Tbiai.  Amendiirnt— When  Allowabls— Comiiis- 
SIGN— Actios — Findings  Kicessabt. 

1.  The  allowance  of  an  amendment  to  a 
.  complaint,  to  conform  it  to  the  proof,  is  not  er- 
ror, where  it  does  not  affirmatively  appear  that 
the  defendant  waa  prejudiced  by  the  amend- 
ment. 

2.  On  trial  to  the  conrt  of  an  action  for  com- 
miasion  for  procnnng  a  loan  of  $8,Q00  at  4  per 
«ent.,  the  evidence  was  that  plaintiff  aecnred  a 
party  with  the  money  to  meet  defendant;  that 
the  party  waa  unwilling  to  loan  $8,000  on  the 
wcnrity  offered,  but  subsequently,  withont  plain- 
tiff's knowledge,  loaned  $'2,000  to  him.  HeM  er- 
ror to  enter  judgment  for  plaintiff  for  $80  with- 
out any  finding  as  to  what  services  for  procuring 
the  smaller  loan  of  $2,000  were  worth. 

Appeal  from  superior' court,  Marlon  coun- 
ty; J.  L.  McMasters,  Judge. 
-<: Action  by  William  H.  Spabr  against  Amos 
K.  Dlltz  for  commission  fov  procuring  a  loan. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

'  W.  J.  Hammond  and  Edwin  O.'ltogera,  tor 
appellant'   Geo.  W.  Spahr,  for  appellee. 

■''  R0S8,  J.    The  appi^ee  sued  the  appellant 
4o -recover  a  commission  for  services  rendered 

*8upeneded  b7  opinion.  45  K.  B.':iOM. . 


by  bim  In  proctning  for  appellant  a  loan. 
With  bis  complaint,  which  was  in  one  para- 
graph, the  appellee  filed  a  bill  of  partlculara 
in  tbe  words  and  figures  following,  to  wit: 
"Indianapolis,  Ind.,  Dec.  24tb,  1894.  Amos  K. 
Diltz  to  William  H.  Spahr,  Dr.  To  commis- 
sion securing  $8,000  loan,  $320.00."  Tbe 
cause  was  tried  by  tbe  court  without  tbe  in- 
tervention of  a  Jury.  After  tbe  evidence  was 
aU  Introduced,  and  the  arguments  of  counsd 
made,  over  appellant's  objection,  tbe  appellee 
waa  i>ermltted  to  file  a  second  and  further 
paragraph  of  complaint,  which  was,  in  sub- 
stance, tbe  same  of  the  first  paragraph,  ex- 
cept tbat  no  bill  of  particulars  was  filed  witn 
it  The  facts  found  by  the  court  were  tbat 
appellant  sought  through  the  appelle^  to  se- 
cure a  loan  of  $8,000,  for  which  services  ap- 
pellant agreed  to  pay  appellee  4  per  cent,  on 
the  amount  borrowed.  Parties  were  found 
by  appellee  who  Iiad  money  to  loan,  but  tbey 
refused  to  make  the  loan  upon  tbe  terms  of- 
fered. One  of  these  parties,  however,  being 
tbe  one  through  whom  appellee  was  negotiat- 
ing tbe  loan,  without  the  knowledge  of  ax>- 
pellee,  offered  to  loan  appellant  $2,000  of  bis 
individual  means,  and  agreed  to  accept  a  sec- 
ond mortgage  on  the  property  offered,  and 
which  was  already  security  for  an  existing 
debt  of  $6,000.  Tbe  appellant  took  the  mon- 
ey and  gave  tbe  secmity.  There  are  other 
facts  found  by  tbe  court,  but  for  the  pur- 
pose of  deciding  the  questions  here  Involved 
tbey  need  not  be  set  forth  In  this  opinion. 
Upon  tbe  facts  found  tbe  court  concluded  tbat 
the  appellee  was  entitled  to  recover  tbe  sum 
of  $80  under  the  second  paragraph  of  bis  com- 
plaint 

The  appellant  insists  tbat  the  court  erred 
in  permitting  the  appellee  to  file  tbe  second 
paragraph  of  complaint  and  tbat  tbe  facts 
found  do  not  warrant  tbe  legal  conclusions 
drawn  by  the  conrt  The  rule  Is  well  settled 
in  this  state,  that  a  party  may  be  allowed  to 
amend  his  pleading  to  conform  to  tbe  evi- 
dence, provided  be  does  not  so  change  it  that 
it  will  state  a  different  cause  of  action  or  de- 
fense from  that  originally  pleaded.  Fork  Co. 
V.  Mullen,  1  Ind.  App.  204,  27  N.  E.  448; 
Smith  V.  Flack,  95  Ind.  116;  Stanton  v.  Ken- 
rick,  135  Ind.  382,  35  N.  E.  19.  The  statute 
(section  396,  Rev.  St  1881;  section  399, 
Bums'  Rev.  St.  1894)  provides  that  tbe  coiu^ 
may  at  any  time,  in  its  discretion,  permit 
"any  material  allegation  to  be  Inserted,  struck 
out,  ot  modified— to  conform  the  pleadings  to 
the  facts  proved,  when  the  amendment  does 
not  substantially  change  tbe  claim  or  de- 
fense." This  court  in  the  case  of  Warden  v. 
Nolan,  10  Ind.  App.  834,  37  N.  B.  821,  by 
Relnhard,  J.,  says:  "Courts  sit  for  the  pur- 
pose of  administering  Justice;  and  if  the'pre^ 
siding  Judge,  in  bis  discretion,  believes  that 
complete  Justice  cannot  be  done  without  the 
filing  of  a  pleading  not  then  in  the  record,  we 
can  conceive  of  nothing  more  proper  tban  for 
him  to  suggest  tbat  the  same  be  filed,  and  to 
permit  It  to  be  so  filed."    Tbe  trial  court  i 
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not  permit  one  partj,  over  the  objection  of 
the  other  party,  after  the  evidence  Is  closed, 
to  so  amend  his  complaint  or  answer  as  to 
state  a  new  and  different  cause  of  action  or 
defense  from  that  originally  pleaded.  Before 
entering  upon  the  trial  of  a  cause  the  court  Is 
not  restricted  in  Its  power  to  permit  amend- 
ments, provided  the  opposite  party  shall,  up- 
on request,  be  given  an  opportunity  to  meet 
any  new  matter  or  Issuable  fact  introduced 
Into  the  case.  But  it  Is  error  to  allow  an 
amendment  to  the  pleading  which  changes 
the  nature  of  the  cause  of  action  or  defense 
after  the  trial  has  been  concluded.  Miles  v. 
Van  Horn,  17  Ind.  245;  Hoot  t.  Spade,  20 
Ind.  326;  Maxwell  y.  Day,  45  Ind.  509;  Rec- 
ord V.  Ketcham,  76  Ind.  482;  Sharpe  y.  Dill- 
man,  77  Ind.  280.  In  Burns  v.  Fox,  113  Ind. 
205,  207,  14  N.  B.  541,  the  court  says:  "It 
is  shown,  by  a  bill  of  exceptions  contained  in 
the  record,  that  the  plaintiff  was  permitted, 
by  leave  of  court,  over  the  appellant's  objec- 
tion, to  amend  her  complaint  after  the  evi- 
dence vras  heard  and  the  argument  of  counsel 
bad  been  concluded.  •  •  •  While  it  is  true 
that.  In  allowing  amendments  after  the  trial 
has  substantially  ended,  a  degree  of  caution 
should  be  observed,  so  as  to  prevent  surprise, 
yet,  unless  it  is  shown  by  the  party  over 
whose  objection  the  amendment  was  allowed 
that  he  was  misled  or  prejudiced  thereby, 
this  court  will  presume  that  the  trial  court 
permitted  the  amendment  'for  the  further- 
ance of  Justice.'  Durham  y.  Fechheimer,  67 
Ind.  35;  Child  v.  Swain,  69  Ind.  230;  Town 
of  Martinsville  v.  Shhrley,  84  Ind.  540;  Dar- 
rell  y.  Gravel  Boad  Co.,  00  Ind.  264."  The 
right  of  the  court  to  allow  amendments  to  be 
made  being  fully  recognized,  the  presumption 
arises  tliat  no  amendment  has  been  permit- 
ted prejudicial  to  the  rights  of  the  opposing 
party.  Hence  it  devolves  upon  the  party  com- 
plaining of  the  court's  ruling  to  make  an  af- 
firmative showing  that  he  has  been  harmed 
thereby.  Forlc  Co.  y.  Mullen,  supra;  Adams 
y.  Mahi,  3  Ind.  App.  232,  29  N.  B.  792.  The 
record  before  us  does  not  show  either  that  the 
appellant  was  misled  or  prejudiced  by  the 
amendment  made.  If  the  amendment  ad- 
mitted of  other  or  different  defenses  than 
those  already  made,  and  he  had  made  a  show- 
ing to  that  effect,  the  court  would  have  grant- 
ed him  time  and  opportunity  to  make  them. 
Without  any  showing.  It  must  be  assumed 
that  he  was  not  harmed  by  the  ruling. 

It  is  next  urged  tliat  the  facts  found  by  the 
court  show  that  the  appellee  undertook  to 
procure  a  loan  of  $8,000,  for  which  appellant 
agreed  to  pay  him  $320;  ttiat,  inasmuch  as 
appellant  did  not  borrow  $8,000,  the  appellee 
did  not  fulflll  his  contract,  and  is  not  entitled 
to  recover  anything.  To  all  of  appellant's 
Insistence  we  cannot  give  our  approval  It 
appears,  from  the  finding  of  the  court,  that 
the  appellee  complied  with  his  contract  in  so 
far  that  he  did  find  a  party  who  had  the  mon- 
ey, and  who  not  only  desired  to,  but  had  ex- 
(jcessed  a  wilUngnees  to^  make  the  loan  to 


appellant  The  loan  of  $8,000  was  not  made, 
however,  but.  Instead,  appellant  borrowed  but 
$2,000.  Appellee  knew  nothing  about  the 
making  of  this  $2,000  loan  until  «fter  it  was 
consummated,  and  had  nothing  to  do  with  its 
oonsummatlon  except  that  he  brought  the 
parties  together,  and  made  the  nugotiationi 
for  the  $8,000  loan.  It  la  evident  that  the 
appellee  rendered  appellant  at  least  a  part  of 
the  services  contracted  for;  and  if  the  serv- 
ices rendered  did  not  result  in  the  consumma- 
tion of  the  $8,000  loan,  they  no  doubt  natural- 
ly aided  appellant  in  borrowing  the  $2,000. 
Just  what  the  services  rendered  by  appellee 
were  reasonably  worth  the  facts  found  do  not. 
disclose.  Without  a  finding  of  the  value  of 
the  services  rendered,  the  conclusions  of  law 
in  favor  of  appellee  upon  the  facts  were 
wrong.  The  trial  court  seems  to  have  pro- 
ceeded upon  the  theory  that,  because  the  ap- 
pellant agreed  to  pay  appellee  4  per  cent  if 
he  succeeded  In  borrowing  for  him  $8,000,  the 
appellant  having  borrowed  a  less  sum,  appel- 
lee's services  were  worth  4  per  cent  on  the 
sum  actually  borrowed.  The  service  in  mak- 
ing a  loan  of  a  small  sum  may  be  worth  more, 
in  proportion,  than  for  making  a  large  one, 
or  vice  versa.  In  this  case,  as  we  view  It 
the  rate  agreed  upon  in  the  contract  for  pro- 
curing the  $8,000  is  not  necessarily,  the  basis 
for  determining  the  value  of  the  services  ren- 
dered by  a{)pellee.  Judgment  reversed,  with 
instructions  to  grant  appellee  a  new  trial,  if 
applied  for  within  90  days. 


CU  Ind.  App.  O) 
BROWEE  y.  RBAM.^ 
(AppelUte  Court  of  Indiana.    Jan.  23, 189S.) 

DbHURBBR  VOR  ARODMBNTATIVENESS — iMPEACBIXa 

Witness — Bill  of  Excbptioms — Time  or 

FlLIKQ—  CeRTIFICXTEL 

1.  Argnmentativeneas  in  a  pleading  is  not 
ground  for  demurrer. 

2.  An  impeaching  witness  cannot  himaeU 
be  impeached  by  showing  that  the  statements  of 
others,  on  which  he  testified  tbat  bis  knowledge 
of  the  reputation  of  tlie  impeached  person  was 
based,  were  never  made  by  them. 

8.  A  certificate  to  a  bill  of  exceptions,  recit- 
ing in  its  body  that  it  was  duly  presented  on  a 
date  within  the  time  limited,  though  signed  and 
authenticated  on  a  date  after  such  time  has  ez- 

f tired,  shows  a  due  presentation  within  the  time 
imited. 

Appeal  from  circuit  conrt  Miami  oonnty; 
3.  T.  Cox,  Judg& 

Action  by  Anna  Ream  against  Charles  H. 
Brower  for  breach  of  promise  of  marriaga. 
From  a  Judgment  for  plaintUf,  defendant  ap- 
peals.   Reversed. 

R.  P.  Efllnger  and  Chas.  A.  Cole,  for  ap- 
pellant    Reason  &  O'Hara,  for  appellee. 

RBINHARD,  X  The  appellee  sued  the  ap- 
pellant to  recover  damages  for  a  breach  <^ 
contract  of  marriage.  The  second  paragraph 
of  appellant's  answer  is  as  follows:  "And 
for  a  second  and  further  answer  the  defend- 
ant says  tbat  at  the  time  of  the  alleged  at- 
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tentlons  and  promtse  of  marriage,  as  set  but 
In  plaintiff's  complaint,  this  defendant  be- 
lieved the  plaintiff  to  be  a  pure  and  virtuous 
woman,  of  good  reputation  for  chastity  and 
morality,  and  calculated  and  fitted  to  make 
a  good  and  faithful  wife;  that  plaintiff  was 
not,  In  fact,  prior  to  or  during  the  time  of 
said  alleged  attentions,  a  woman  of  good 
character,  bat  was  during  said  time  a  woman 
of  bad  reputation  for  chastity,  reputed  to  be 
of  lewd  habits  and  to  have  been  and  to  be  in 
the  habit  of  having  illicit  sexual  Intercourse 
with  men,  and  that  sbe  was  in  the  habit  of 
having  such  Intercourse;  that  when  the  de- 
fendant learned  of  her  said  character,  to 
wit,  In  the  spring  of  1892,  he  ceased  to  pay 
ber  further  attention,  or  conduct  himself  to- 
wards her  as  a  lover."  To  this  answer  the 
appellee  filed  the  following  reply:  "And  said 
plaintiff  further  says,  by  way  of  reply  to  the 
second  paragraph  of  defendant's  answer, 
that-  be  lived  In  the  neighborhood  where 
plaintiff  lived,  and  be  knew  her  reputation 
fully,'  at  the  time  of  his  contract  with  the 
plaintiff  for  marriage,  as  set  out  In  her  com- 
plaint; that  he  fully  knew  all  about  her  said 
reputation  at  the  time  said  contract  was  en- 
tered Into,  and,  if  he  did  hear  anything  de- 
rogatory about  her  reputation  or  character, 
he  fully  condoned  It,  as  aforesaid,  by  insist- 
ing upon  their  marriage.  Wherefore  said 
plaintiff  demands  Judgment"  The  appellant 
filed  a  demurrer  to  this  paragraph  of  reply, 
which  was  overruled,  and  this  ruling  Is  as- 
signed as  error.  Appellant  Insists  that  this 
reply  Is  neither  a  denial,  nor  a  confession 
and  avoidance,  of  the  matter  to  which  it  Is 
pleaded,  but  that  It  Is  wholly  argumentative 
in  Its  character,  and  consequently  subject  to 
demurrer.  The  objection  urged  is  not  tenable. 
It  is  a  well-known  rule  that  argumentative- 
ness In  a  pleading  is  not  a  ground  for  de- 
murrer. Kepler  t.  Jessup,  11  Ind.  App.  241, 
37  N.  E.  655.  It  Is  proper  to  state  that  we 
regard  it  as  doubtful  whether  either  the  an- 
swer or  reply  Is  good,  but,  as  the  cause  will 
have  to  be  retried  in  any  event,  the  pleadings 
may  be  amended  so  as  to  make  them  suffi- 
cient. 

The  only  remaining  error  relied  upon  by 
appellant's  counsel  for  a  reversal  of  the  judg- 
ment is  the  overruling  of  the  motion  for  a 
new  trial.  It  Is  Insisted  that  the  court  erred 
In  Improperly  allowing  the  appellee's  counsel 
to  ask  certain  witnesses  certain  questions, 
and  to  allow  such  witnesses  to  answer  the 
same.  Samuel  B.  Flora,  a  witness  for  the 
appellant,  whose  deposition  was  read  in  evi- 
dence, testified  as  follows:  "Q.  Are  you  ac- 
qiiainted  with  her  [appellee's]  general  reputa- 
tion for  chastity  and  virtue  In  the  neighbor- 
hood In  which  she  lived  during  the  time  that 
the  defendant  was  paying  attention  to  her? 
A.  I  heard  a  good  deal  about  It.  Q.  Answer 
the  question  Tes'  or  'No.'  A.  Tes,  sir.  Q. 
Was  It  good  or  bad?  A.  It  was  bad."  On 
irross-examinatlon  this  witness  testified  as 
follows:  "Q.  Oive  us  the  names  of  the  per- 


sons yon  have  heard  say  her  character  for 
chastity  was  bad  in  the  neighborhood  in 
which  she  lived  with  her  father  and  mother? 
A.  Well,  I  have  heard  Andrew  Teter,  Frank 
Teter,  and  Orlanda  Slabaugh.  Q.  Any  one 
else?  A.  Julius  Pontius.  That  is  all  I  can 
state,  that  I  can  tell  exactly  wbat  they  said. 
Q.  What  did  you  hear  Andrew  Teter  say? 
A.  I  heard  him  say  he  had  been  with  her, 
and  In  her  company  [and  other  language, 
which  we  do  not  deem  necessary  to  set  out 
here].  Q.  What  did  you  hear  Frank  Teter 
say?  A.  About  the  same."  Andrew  and 
Frank  Teter  were  then  called  in  rebuttal, 
and,  over  appellant's  objection,  appelle« 
proved  by  them  that  they  never  said  to  Sam- 
uel B.  Flora  what  the  latter  testified  they 
had  said  to  him  in  regard  to  the  character 
of  the  appellee.  The  appellant  saved  an  ex.- 
ceptlon  to  the  ruling  which  admitted  this  tes- 
timony. Appellant's  counsel  earnestly  insist 
that  the  ruling  referred  to  constitutes  re- 
versible error,  and  In  support  of  their  con-- 
tentlon  they  refer  us  to  the  cases  of  Bobbins 
V.  Spencer,  121  Ind.  Bdi,  22  N.  B.  660,  and 
Welch  V.  State,  104  Ind.  847,  8  N.  E.  850.  In 
the  case  first  cited,  witnesses  were  called  at 
the  trial  who  gave  evidence  tending  to  im- 
peach the  general  reputation  for  truth  and  ve- 
racity and  morality  of  one  of  the  witnesses  who 
had  testified  in  favor  of  the  opposite  party. 
After  having  stated  In  his  direct  examination 
that  he  knew  the  general  reputation  of  said 
witness,  in  the  respect  alluded  to,  and  that 
It  was  bad,  he  was  asked  to  give  the  names 
of  such  persons  as  he  had  heard  speak  In 
derogation  of  the  reputation  and  character 
of  the  Impeached  witness,  and  mentioned  the 
names  of  four  or  five  different  persons.  In 
rebuttal  the  appellant  called  the  persons 
whose  names  had  thus  been  mentioned,  and, 
In  a  proper  question,  proposed  to  prove  by 
them  that  they  had  never  made  the  state- 
ments attributed  to  them  by  the  impeaching 
witness.  This  evidence  was  excluded,  and 
the  ruling  was  complained  of  as  being  re- 
versible error.  The  court  held  that  the  rul- 
ing t^as  proper.  Mitchell,  J.,  speaking  for 
the  court,  In  the  course  of  the  opinion,  sold: 
"The  rule  seems  to  be  settled,  when  general 
evidence  Impeaching  the  credit  of  the  wit- 
ness has  been  given,  the  opposite  party  may 
go  Into  a  cross-examination  to  ascertain  the 
grounds  of  the  unfavorable  opinion,  as  means 
of  knowledge  possessed  by  the  impeaching 
witness.  Including  an  Inquiry  Into  the  source 
and  nature  of  disparaging  reports.  •  •  • 
To  this  extent  the  rule  seems  to  be  satisfac- 
torily established,  bat  we  know  of  no  au- 
thority, nor  can  we  conceive  of  any  valid 
reason,  which  wonld  justify  a  collateral  is- 
sue, such  as  would  arise  If  the  evidence  pro- 
posed were  admitted  between  the  witnesses. 
Such  an  inquiry  would  only  tend  to  embarrass 
and  delay  trials,  without  subserving  the  ends 
of  Justice.  The  established  rule,  applicabto 
In  a  case  like  the  present,  as  In  all  other 
cases,  is  tbat.  In  order  to  avoid  an  Intermloa- 
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ble  mnltipllcatlon  of  isaneB,  It  Is  a  settled 
rule  of  practice  that,  when  a  witness  Is  cross- 
examined  on  a  matter  collateral  to  the  Is- 
sues, he  cannot,  as  to  his  answer,  be  sub- 
sequently contradicted  by  the  party  putting 
the  question.'  1  Whart  Ev.  {  659;  Welch  t. 
State,  104  Ind.  347,  3  N.  E.  850.  The  evidence 
excluded  falls  directly  within  the  rule  above 
stated."  In  Welch  v.  State,  supra,  practical- 
ly the  same  point  was  decided,  with  this  dif- 
ference: that  there  the  objectionable  testi- 
mony was  admitted,  and  for  this  error  the 
cause  was  reversed.  Upon  the  authorities 
cited,  the  ruling  referred  to  constitutes  re- 
Tersible  error,  if  the  question  is  propnly 
presented  in  the  record. 

Appellee's  counsel  Insist,  however,  that  the 
bill  of  exceptions  containing  this  evidence  is 
not  properly  In  the  record,  because  the  same 
was  not  submitted  in  time  to  the  trial  Judge. 
It  appears  that  120  days'  time  was  given  the 
appellant  to  prepare  and  file  his  bill  of  excep- 
tl<His.  from  the  23th  day  of  May,  1804,  which 
was  the  day  upon  which  the  motion  for  a 
new  trial  was  overruled  and  Judgment  ren- 
dered. The  Judge  certified,  over  his  official 
signature,  as  follows:  "Comes  now  the  de- 
fendant in  the  above-entitled  cause,  on  this 
2l8t  day  of  September,  1894,  within  the  time 
allowed  by  the  court  for  filing  bills  of  excep- 
tion in  said  cause,  and  presents  to  Jabez  T. 
Oox,  the  regular  Judge  of  said  court,  who 
presided  at  the  trial  of  said  cause  therein, 
the  annexed  and  foregoing  longhand  tran- 
script of  the  evidence  given  on  said  trial, 
with  the  rulings  of  the  court  on  the  ad- 
mission and  exclusion  of  evidence  offered 
therein,  and  the  exceptions  to  such  rulings, 
and  tenders  the  same  as  his  bill  of  excep- 
tions No.  1  in  said  cause,  and  asks  that  the 
same  may  be  signed  and  sealed,  and  made  a 
part  of  the  record  herein,  which  is  accord- 
ingly done.  And  the  said  Jabez  T.  Cox,  as 
aforesaid,  does  hereby  certify  that  the  said 
transcript  was  written  out  In  longhand  by 
John  Spurgeon,  the  official  reporter  of  said 
court,  from  the  shorthand  report  of  the  evi- 
dence taken  by  him  on  the  trial  of  said 
cause,  and  that  the  said  annexed  transcript 
contains  all  the  evidence  given  on  the  trial 
of  said  cause,  together  with  the  rulings  of  the 
court  on  the  admission  of  evidence,  and  the 
exceptions  taken  thereto.  Witness  my  hand 
and  official  seal  this  6th  day  of  February, 
1896.  J.  T.  Cox,  Judge."  Following  the 
above  certificate  are  these  Indorsements: 
"This  bill  of  exceptions  was  presented  to  me 
this  21st  day  of  September,  1894,  and  is  held 
for  examination.  J.  T.  Cox,  Judge."  "Filed 
February  6th,  1895.  Joseph  H.  Larimer, 
Clerk."  As  we  understand  the  appellee's 
contention,  it  is  that  because,  according  to 
the  Judge's  certificate,  the  bill  was  signed 
by  the  Judge  on  the  6th  day  of  February, 
1895,  which  was  after  the  expiration  of  the 
time  allowed  for  presenting  the  same,  it  must 
be  conclusively  presumed  that  that  was  the 
day  upon  which  the  bill  was  presented  to  the 


Judge,  and  that  the  Indorsement  of  the  Judge 
outside  of  the  certificate,  and  below  his  sig- 
nature, cannot  be  taken  into  consideration. 
Counsel  t(x  appellee  evidently  lose  sight  of 
the  fact  that  the  Judge  has  certified,  in  the 
very  body  of  his  certificate,  that  the  bill  was 
presented  to  blm  on  the  21st  day  of  Septem- 
ber, 1894,  and  within  the  time  allowed  by 
the  court  for  filing  the  same.  We  quite 
agree  with  appellee's  learned  couns^  that  if 
the  date  of  presentation  of  the  bill  was  made 
manifest  only  by  a  memorandum  of  tbe 
Judge  outside  of  his  general  certificate,  and 
there  was  no  other  evidence  of  such  pres- 
entation previous  to  the  time  of  the  signinj^ 
of  the  certificate,  it  wonld  not  be  sufficient. 
City  of  Plymouth  v.  Fields,  126  Ind.  323,  25 
N.  E.  346;  White  v.  Gregory,  126  Ind.  96, 
25  N.  E.  806.  It  being  certified  by  the  Judge, 
in  the  regular  way,  that  the  bill  of  excep- 
tions was  presented  to  him  on  the  2l8t  day 
of  September,  1894,— which  was  within  the 
time  allowed,— we  must  hold,  r^;ardlees  of 
the  memorandum  of  the  Judge  made  below 
and  outside  ot  tbe  general  certificate,  and 
ignoring  the  same,  that  the  bill  of  exception* 
was  presented  in  time;  and,  this  being  true, 
the  date  of  the  signing  and  authentication 
of  the  same  is  immaterial.  For  tbe  error 
committed  in  the  admission  of  improper  evl- 
dence,  as  heretofore  indicated  In  this  opin- 
ion, tbe  Judgment  Is  reversed,  with  instruc- 
tions to  the  trial  court  to  sustain  the  appel- 
lant's  motion  for  a  new  trlaL 


ECLIPSE   ENGINE   CO.   v.  ZIMMERBIAN 

MANUF'G  CO. 
(Appellate  Court  of  Indiana.    Jon.  24, 1896.) 

APPXAI^— JUHIBDICTIOII— TbaKSRB. 

A  cause  appealed  first  to  the  supreme 
court,  and  by  It  transferred  to  the  appellate 
coort,  on  appellant's  filine  in  tbe  supreme  court 
a  statement  that  he  had  decided  not  to  raise  the 
question  of  the  constitutionality  of  statutes,  can- 
not be  retransferred,  on  his  furtlier  considera- 
tion of  tbe  matter,  so  as  to  allow  him  to  raiae 
such  question. 

Appeal  from  circuit  court,  Dekalb  county. 

Action  between  tbe  Eclipse  Engine  Com- 
pany and  the  Zimmerman  Manufacturing 
Company.  Appellant  moves  to  retransfer 
the  cause  to  the  supreme  court.    Overruled. 

0.  H.  Warden,  for  appellant  Baxter  & 
Brown,  B.  W.  McBride  and  G.  S.  Denay,  for 
appellee. 

GAVIN,  0.  J.  The  appeal  in  this  cause 
was  originally  to  the  supreme  court,  although 
the  amount  Involved,  and  tbe  character  of 
the  action,  bring  it  within  the  Jurisdiction 
of  this  court.  Upon  June  1,  18i)5,  counsel 
toe  appellant  filed  In  that  court  their  state- 
ment that,  while  they  had  intended  to  con- 
trovert on  the  appeal  the  constitutionality 
of  certain  statutes,  they,  upon  reflection, 
deemed  it  inadvisable  to  raise  such  question, 
inanorach  as  it  bad  been  repeatedly  adjudl> 
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cated  by  the  supreme  court.  Upon  this 
statement  they  asked  the  supreme  court  to 
determine  the  Jurisdiction,  and,  if  the  case 
belonged  In  the  appellate  court,  to  transfer 
It  to  that  court  Thereupon  the  cause  was, 
by  the  order  of  the  supreme  court,  trans- 
ferred to  this  court  Under  such  clrcumstan- 
cea,  the  order  of  the  supreme  court  must  be 
regarded  as  final,  and  the  appellant  must  be 
deemed  to  have  -waived  Its  right  to  contest 
the  ccMistitutlonalfty  of  the  law.  It  cannot 
be  now  permitted,  upon  further  reflection,  to 
raise  this  question,  and,  upon  the  strength 
of  It,  procure  the  retransfer  of  this  cause  to 
the  supreme  court  Having  once  deliberate- 
ly taken  its  position,  and  procured  the  ac- 
tion of  the  court  upon  It  appellant  must  abide 
by  it    Motion  to  retransfer  overruled. 


BAUER  T.  JUNG  BREWING  00. 

(Appellate  Court  of  Indiana.    Jan.  24, 1898.) 

Plbadiko— CXaim  against  Intestate's  E^tatb— 
ambndxant— cobporatb  bxistsnos. 

1.  In  an  action  to  establish  a  claim  against 
decedent's  estate,  the  complaint  may  be  amend- 
ed after  the  cause  has  reached  the  trial  docket 

2.  In  an  action  against  a  decedent's  estate, 
ft  is  not  necessary  to  allege  that  plaintiff  Is  a 
corporation. 

Appeal  from  circuit  court  Marlon  county; 
B.  A.  Brown,  Judge. 

Action  by  the  Jung  Brewing  Company 
against  Conrad  Bauer,  administrator,  to  es- 
tablish a  claim  against  the  estate  of  his  In- 
testate, Frederick  G.  Pflueger.  From  an  or- 
der allowing  the  claim,  defendant  appeals. 
Affirmed. 

W.  F.  A.  Bernhamer,  for  appellant  Car- 
ter &  Brown,  for  appellee. 

DAVIS,  J.  This  appeal  Is  prosecuted  from 
the  allowance  of  a  claim  In  favor  of  appel- 
lee against  the  estate  of  Frederick  G.  Pflue- 
ger, deceased.  In  the  sum  of  $376.25.  There 
was  no  error  in  allowing  the  appellee  to 
file  an  amended  complaint  after  the  claim 
reached  the  trial  docket.  The  amended  com- 
plaint states  facts  sulUclent  to  constitute  a 
cause  of  action.  It  was  not  necessary  to 
aver  that  the  appellee  was  a  corporation. 
Shearer  v.  R.  S.  Peale  &  Co.,  9  Ind.  App. 
282,  36  N.  E.  455.  The  evidence  Is  sufficient 
to  sustain  the-  finding  of  the  trial  court  We 
have  carefully  read  the  entire  record  In  the 
light  of  the  argument  of  the  counsel  for  the 
appellant  and  we  find  no  error  in  the  rec- 
ord.   Judgment  affirmed. 

04  InO.  Apik  175) 

WILHELM  V.  SCOTT. 

(Appellate  Conrt  of  Indiana.    Jan.  80, 1896.) 

RsPLiviN— Impounded    Animals— Special  Vsa- 

DICT— PrUUClfPTION. 

A  special  verdict  in  replevin  by  the  owner 
•f  animals,  showing  that  defendant,  in  the  dis- 
charge of  his  official  duty,  pursuant  to  statatet 
came  into  lawful  possession  of  the  ammals  while 


running  at  large,  and  impounded  them:  that 
their  owner  was  given  written  notice  thereof, 
and  shown  the  animals;  and  that,  after  ther 
had  been  left  in  defendant's  possession  20  days, 
plaintiff,  without  paying  or  offering  to  pay  de- 
fendanrs  fees  or  charges,  and  without  any  de- 
mand for  possession,  commenced  his  action 
therefor, — warrants  indgment  for  d<>fcndant 
though  it  contains  no  finding  that  defendant  ad- 
vertised them  for  sale  at  ue  time  and  in  the 
manner  provided  by  statute,  as  it  cannot  be  pre- 
sumed that  defendant  failed  in  the  discharge  of 
his  duties.  Gavin,  O.  J.,  and  Lots,  3'.,  dissent- 
ing. 

On  rehearing.  For  former  report  see  40 
N.  B.  537. 

DAVIS,  3.  In  hla  petition  for  a  rehearing 
the  appellant  insists  that  he  was  entitled  to 
judgment  on  the  special  verdict  in  bis  fa- 
vor, because  there  Is  no  finding  therein  that 
the  appellee  advertised  the  hos^  for  sale. 
The  special  verdict  shows  that  the  appellant 
as  a  public  officer,  in  the  discharge  of  his 
official  duty,  in  pursuance  of  the  provision 
of  a  statute,  came  Into  the  lawful  posses- 
aion  of  the  hogs  by  taking  them  up  and  Im- 
pounding them  while  running  at  large  upon 
the  toads  and  unindosed  lands  of  his  road 
district  and  that  their  owner  (the  appel- 
lant) was  known  to  him,  and  that  he  gave 
the  owner  notice  In  writing  that  the  hogs 
were  Impounded  by  him,  and  that  the  owner 
went  .to  the  appellee's  farm,  and  the  hogs 
were  exhibited  to  him  by  appellee,  and  that 
appellant  left  the  hogs  in  appellee's  posses- 
sion for  20  days,  and  then,  without  payment 
or  tender  of  payment  of  appellee's  fees  or 
charges  for  the  care  or  custody  of  the  hogs, 
and  without  any  demand  for  the  possession 
thereof,  brought  this  suit  to  recover  them. 
It  is  true  that  appellee  came  into  tb<>  lawful 
possession  of  the  hogs  when  he  tuok  them 
up,  and  there  is  nothing  in  the  finding  Indi- 
cating that  he  did  not  continue  in  such  law- 
ful possession  until  the  commencement  of 
this  suit  If  it  appeared  that  he  failed  to 
advertise  the  hogs  for  sale  at  the  time  or  in 
the  manner  provided  by  statute,  or  that  he 
had  by  any  other  act  either  of  omission  or 
commission,  rendered  his  possession  of  the 
hogs  wrongful  or  unlawful,  a  different  ques- 
tion would  be  presented.  In  the  light  of  the 
facts  found,  we  cannot  presume  that  the  of- 
ficer failed  In  the  discharge  of  his  duties  aa 
defined  by  the  .statute.  Wyman  v.  Turner 
(recently  decided  by  this  court)  42  N.  E.  052. 
The  petition  for  rehearing  la  overruled. 

GAVm.  a  J.,  and  LOTZ,  J.,  dissent 


SUPREME  COUNCIL  OP  CATHOLIC  BB- 
NBVOLENT  LEGION  et  al.  v.  BOYLE.* 

(Appellate  Court  of  Indiana.    Jan.  28.  1896.) 

AfpbaIi  Bonn— Stoanro  bt  SmtBTiBs  onlt — Cot,- 
iiiTaRAi,  AiTArx  or  Jodsm imt— Joim  l>» 

MUBBBB— ASSiaaiflKT  OP  EbBOR. 

1.  A  demurrer  is  properly  sustained  to  a 
Joint  plea  bad  as  to  one  of  those  pleading  it 

>  Bee  44  N.  B.  n.  ^ 
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3L  A  Joint  aaslgnmeiit  of  error  will  not  avail, 
it  not  being  good  aa  to  all  making  it. 

8.  An  appeal  bond  not  signed  by  the  appel- 
lant, tbouph  binding  on  the  sureties  signing  it, 
does  not  bind  him. 

4.  In  an  action  on  an  appeal  bond  the  sure- 
ties cannot  attack  the  jndgment  rendered  in  the 
action  in  which  the  bond  was  (jiven;  at  least, 
where  there  is  no  claim  of  collusion  or  fraud  by 
the  parties  thereto  jointly. 

Appeal,  from  superior  court,  Allen  county; 
Charles  M.  Dawson,  Judge. 

Action  b^  Anna  Boyle  against  the  Supreme 
Council  of  the  Catholic  Benevolent  Legion 
and  others.  Judgment  for  plaintiff.  De- 
fendants appeal.  Beversed  aa  to  said  su- 
preme counclL 

Breen  &  Morris,  for  appellants.  W.  &  E. 
Leonard  and  Colerlck  &  France,  for  appellee. 

GAVIN,  C.  J.  Appellee  recovered  Judg- 
ment against  appellants  upon  an  appeal  bond. 
It  appears  from  the  complaint  that  the  Su- 
preme Council  of  the  Catholic  Legion  waa 
a  fraternal  organization  incorporated  under 
the  laws  of  New  York,  with  branch  or  sub- 
ordinate councils  in  various  places.  That 
in  1886  St  Julien  Council  No.  80  was  estab- 
lished at  Pt.  Wayne,  Ind.,  and  of  this  coun- 
cil one  William  Boyle  became  a  member, 
and  waa  thereby  entitled  to  have  a  $2,000 
benefit  paid  upon  his  death  to  the  appellee, 
his  widow.  That  said  Wllllara  Boyle  died 
In  1891,  and  suit  was  commenced  upon  the 
t>eneflciary  certificate  and  Judgment  recov- 
ered thereon  by  appellee  In  the  Allen  supe- 
rior court,  from  which  the  cause  was  ap- 
pealed to  this  court,  and  there  affirmed.  Su- 
preme Council  V.  Boyle,  10  Ind.  App.  801, 
87  N.  B.  1105.  That  the  bond  sued  on  was 
executed  as  the  appeal  bond  therein,  and 
that  the  Judgment  is  wholly  due  and  unpaid. 
Process  was  issued  to  Allen  county  for  the 
supreme  council,  and  returned  served  "by 
reading  to  John  Daily,  who  Is  the  president, 
and  Owen  Barry,  who  Is  the  secretary,  and 
Joseph  J.  Besson,  who  Is  the  treasurer,  of  the 
St.  Julien  Council  89,  who  are  the  agents  of 
the  defendants,  the  Supreme  Council  Cath- 
olic Benevolent  Legion,  no  other  or  higher 
ofilcer  of  said  the  Supreme  Council  of  the 
Catholic  Benevolent  Legion  found  In  my 
county  whereon  to  serve  this  writ"  This 
Bervice  was  sufficient  to  give  the  court  Juris- 
diction of  the  person  of  the  supreme  lodge. 
Supreme  Council  v.  Boyle,  supra;  Telegraph 
Co.  V.  Llndley,  62  Ind.  371;  Railway  Co.  v. 
Spellbring,  1  Ind.  App.  167,  27  N.  E.  239. 
All  of  the  appellants  Joined  In  a  plea  in 
abatement,  and  all  unite  here  In  assigning 
as  error  the  court's  action  In  sustaining  a 
demurer  to  the  plea,  which  sets  up  that  all 
the  defendants  save  the  supreme  lodge  were 
residents  of  Newton  county,  Ind. 

The  appellants  Insist  that  under  section 
314,  Rev.  St  1804  (section  312,  Rev:  St.  1881), 
a  personal  action  against  several  defendants 
must  be  brought  In  the  county  where  one 
Ctf  them  resides,  and  rely  upon  McCauley  v. 


Murdock,  97  Ind.  229,  aa  conclusive.  Tbey 
very  earnestly  urge  the  overruling  of  Llnd- 
ley V.  Kregelo,  121  Ind.  176,  22  N.  E.  999. 
which  decides  that  where  the  court  obtains 
Jurisdiction  over  one  defendant  in  such  ac- 
tions process  may  issue  to  other  defendants 
resident  in  any  county  in  the  state.  In  the 
view  we  take  of  the  answer,  we  peed  not  de- 
termine this  question.  An  answer  pleaded 
Jointly  by  several  must  be  good  aA  to  all, 
or  a  demurrer  to  It  Is  properly  sustained 
Ward  V.  Bennett  20  Ind.  440;  Black  v.  Rich- 
ards, 05  Ind.  184.  So,  also,  a  Joint  assign- 
ment of  error  must  be  good  as  to  all,  or  It  is 
not  maintained.  Hubbard  v.  Bell,  4  Ind. 
App.  180,  30  N.  B.  906;  Carr  v.  Carr,  137 
Ind.  232,  36  N.  E.  899.  As  to  the  supreme 
council  this  plea  was  clearly  bad.  Being 
Joint,  it  was  therefore  bad  as  to  all.  There 
was  therefore  no  error  in  sustaining  the  de- 
murrer to  this  plea.  Even  bad  the  answers 
been  several,  the  assignment  of  error  being 
Joint  it  would  not  under  the  authorities 
avail. 

Taking  the  averments  of  the  complaint 
and  the  bond  together,  the  execution  of  the 
bond  by  the  appellants  other  than  the  su- 
preme council  is  sufficiently  alleged.  Coun- 
sel also  assert  that  the  complaint  is  hai,  un- 
der the  auth:>rity  of  Ham  v.  Greve,  41  Ind. 
631,  and  Buchanan  v.  Milligan,  68  Ind.  118. 
for  want  of  averments  of  approval,  etc.,  and 
that  in  Pierce  v.  Banta,  0  Ind.  App.  376,  31 
N.  E.  812,  this  court  wrongfully  overruled 
the  supreme  court  In  this  position  counsel 
are  In  errtw;  for  we  did  not  overrule  the 
cases  relied  upon,  but  simply  recognized  th« 
fact  that  this  Iiad  been  actually  done,  al- 
though not  eo  nomine,  by  the  supreme  court 
In  its  later  decision.  We  are  still  satisfied 
that  Pierce  v.  Banta  was  well  decided  upoa 
this  point  and  did  not  contravene,  but  har- 
monizes with,  the  latest  expressions  of  the 
Judicial  opinion  thereon.  The  demurrer  of 
the  appellants  other  than  the  supreme  coun- 
cil was  rightly  overruled. 

Upon  no  sound  principle  of  law,  however, 
can  we  declare  that  one  who  does  not  ilgn 
the  bond  can  be  held  liable  thereon.  The 
bond  shows  upon  Its  face  that  the  supreme 
council  Is  not  a  party  to  It  It  does  not  pur- 
port to  be  executed  by  the  supreme  councU. 
There  Is  nothing  in  It  to  indicate  that  It  was 
Intended  to  be  ececuted  by  the  supreme  coun- 
cil. "The  execution  of  an  Instrument  Is  the 
subscribing  and  delivering  It  with  or  with- 
out seal."  Rev.  St  1804,  i  455;  Wild  Cat 
Branch  v.  Ball,  45  Ind.  213;  Scheld  v.  Leil>- 
schuitz,  51  Ind.  38.  The  counsel  for  appellee 
invoke  the  aid  of  a  curative  statute,— section 
1235,  Rev.  St  1804  (section  1221,  Rev.  St  1881). 
—which  provides  that  such  bonds  "shall 
not  be  void  for  want  of  form  or  substance 
or  recital  or  condition,  nor  the  principal  or 
surety  be  discharged;  but  the  principal  and 
surety  shall  be  bound  by  ^cb  bond,  recog- 
nizance, or  written  undertaking  to  the  ful> 
extent  contemplated  by  tbe  law  requlrlns 
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the  same,  and  the  sureties  to  the  amount 
specified  in  tbe  bond  or  recognizance."  It 
Is  further  provided  therein-  that  in  actions 
"on  a  defective  bond"  the  defect  may  be 
suggested  in  tbe  complaint,  and,  recover 
had  thereon  to  tbe  same  extent  as  If  it 
"were  perfect  in  all  respects."  It  Is  defects 
that  are' to  be  cixred  by  the  statute.  Where 
a  bond  is  complete  in  all  its  parts,  valid  and 
sufficient  upon  its  face  to  accomplish  the 
put-pose  for  which  the  bond  was  intended, 
there  Is  nothing  upon  which  this  statute  can 
operate.  Hart  v.  State,  120  Ind.  83,  21  N. 
E.  654,  and  24  N.  E.  151.  That  the  bond 
in  Question  was  complete  and  sufficient  with- 
out the  .  execution  by  the  supreme  councU 
cannot  be  successfully  controverted.  Thom 
V.  Savage,  1  Blackf.  52;  Railsback  v.  Greve, 
68  Ind.  72;  Hlnkle  v.  Holmes,  85  Ind.  405; 
Keene  v.  Deardon,  8  East,  '298;  Johnson  v. 
Johnson,  31  Ohio  St.  131.  None  of  these  au- 
thorities, most  of  which  have  been  relied 
upon  by  appellee,  decide  that  the  judgment 
defendant  is  bound  by  the  bond  which  he 
does  not  execute.  All  that  they  decide  Is 
that  the  bond  is  sufficient  without  Its  being 
executed  by  tbe  Judgment  defendant.  It  Is 
true  there  seem  to  be  some  states  in  which 
It  Is  held  tliat  the  defendants  must  them- 
selves sign  the  bond,  but  it  Is  not  so  in  In- 
diana. No  case  has  been  cited  by  appellee 
which  would  authorize  us  to  hold  the  su- 
preme council  liable  upon  this  bond.  It  is 
true  that  the  council  is  liable  upon  the  Judg- 
ment, but  this  Is  not  a  suit  upon  the  Judg- 
ment It  is  a  salt  upon  the  bond,  a  collatei> 
al  contract  by  which  the  other  appellants  be- 
came bound,  but  not  the  council. 

Upon  the  trial  it  was  not  proper  for  tbe 
appellants  to  prove  that  the  deceased  whose 
life  was  Insured  was  not  really  dead,  aa 
appellee  knew  at  the  time  of  the  former 
trial.  That  question  was  fully  Involved  in 
the  suit  upon  the  certificate.  So  long  as  that 
Judgment,  rendered  by  a  court  properly  in- 
vested with  Jurisdiction  over  the  person  of 
the  defendant  and  the  subject-matter  of  the 
action,  stands  unmodified,  unreversed,  and 
untouched  by  the  hands  of  a  com-t  of  equity, 
its  validity  cannot  be  attacked  in  this  pro- 
ceeding. For  whatever  relief  the  parties 
may  be  entitled  to  demand  upon  such  an 
anomalous  c(Hidlti<m  of  affairs  they  must  ap- 
peal to  a  court  of  equity  by  a  direct  attack 
upon  the  Judgment  Weiss  v.  Ouerlneau, 
109  Ind.  438,  9  N.  E.  399;  Oavanaugb  v. 
Smith,  84  Ind.  380;  WUey  v.  Pavy,  61  Ind. 
457;  Gaylord  v.  City  of  Lafayette,  IIB  Ind. 
423,  17  N.  B.  899;  01c«o  Tp.  v.  Plcken,  122 
Ind.  260,  23  N.  E.  763;  Harman  v.  Moore, 
112  Ind.  221,  13  N.  E.  718.  KraU  v.  Libbey. 
53  Wis.  292,  10  N.  W.  386,  would  seem  to 
place  the  sureties  on  the  appeal  bond  in  a 
position  even  worse  than  that  occupied  by 
the  Judgment  defendant  We  are  not  re- 
quired to,  and  do  not  go  so  far.  Were  there 
any  claim  by  the  sureties  of  collusion  or 
fraud  by  the  appellee  and  the  sui^reme  coun- 


cil Jointly,  another  question  would  be  pre- 
sented. 

Whatever  error  there  may  have  been  in 
the  Judge's  testifying  as  a  witness,  it  was 
manifestly  harmless.  His  evidence  went  to 
a  propoBttlon  as  to  which  there  was  In  fact 
no  dispute,  and  which  was  shown  by  the 
record.  The  Judgment  is  reversed  as  to  the 
supreme  council.  As  to  the  other  appellants 
it  Is  affirmed.  The  costs  of  this  appeal  are 
adjudged,  one-half  against  the  appellee,  and 
one-half  against  the  appellants  other  than 
the  supreme  council. 


(53  Ohio  St.  621) 

GRBVBR  et  al.  v.  TAYLOR  et  al. 

(Supreme  Court  of  Ohio.    Dec.  17,  1895.) 

Replevin  —  Sufpiciesct  op  Petition  —  SxLt  — 
Fraud  ok  Puucbasi^r— Consii>eration. 

1.  A  petition  in  replevin,  in  which  it  is  aver- 
red that  the  defendant  wrongfully  detains  cer- 
tain goods  of  the  plaintiff,  describing  them,  is 
Bntficient,  without  an  averment  that  tbe  plaintifC 
is  entitled  to  the  possession.  A  wrongrfnl  deten- 
tion by  the  defendant  necessarily  implies  a  right 
to  the  possession  in  the  plaintiff,  and  wron^^nl 
detention  is  the  gist  of  the  action. 

2.  Whether  representations  as  to  his  pe- 
cuniary circumstances,  made  by  the  purchaser 
to  the  seller  of  goods,  at  one  time,  in  order  to  ob- 
tain credit,  influenced  the  seller  in  making  a  like 
sale  to  the  same  party  at  a  subseqaent  time,  is  a 
question  of  fact;  and  in  such  case  it  is  compe- 
tent for  the  seller  to  testify  that  they  did.  But 
the  fact  is  to  be  determined  by  the  jury,  in  view 
of  all  the  circumstances;  as,  also,  whether  there 
was  such  fraud  in  the  subsequent  sale  as  to  en- 
title the  seller  to  recover  the  property,  on  the 
ground  that  the  information  given  in  the  fiist 
Instance  was  false. 

3.  A  pro-existing  debt  is  not  a  sufficient  con- 
sideration for  tbe  transfer  of  property,  to  war- 
rant the  transferee  to  hold  it,  as  against  the 
ri^ht  of  one  from  whom  the  transferror  has  ob- 
tnmed  it  by  fraud  In  the  purchase.  Eaton  v. 
Davidson,  21  N.  E.  442,  46  Ohio  St  355. 

(Syllabns  by  the  Court) 

Error  to  circuit  court  Hancock  county. 

Replevin  by  Grever  &  Sons  against  one 
Taylor  and  others.  There  was  a  Judgment 
for  plaintiffs,  which  was  reversed  on  error  to 
the  circuit  court,  and  plaintiffs  bring  error. 
Reversed. 

Follett  &  Kelley  and  H.  F.  Bnrket,  for 
plaintiffs  in  error.  A.  &  J.  Blackford  and 
George  H.  Phelps,  for  defendants  in  error. 

MINSHALL,  C.  J.  Tile  snit  below  was  an 
action  of  replevin  to  recover  the  possession 
of  certain  personal  property  described  in  the 
petition.  It  was  tried  to  a  Jury  on  a  general 
denial,  except  the  averment  of  a  demand  for 
tbe  goods,  and  a  verdict  was  rendered  for  the 
plaintiffs,  finding  that  they  were,  at  the  com- 
mencement of  the  action,  entitled  to  the  pos- 
session of  the  property,  and  that  the  defend- 
ants unlawfully  detained  tbe  same,  and  as- 
sessing their  damages  at  one  cent  A  motion 
for  a  new  trial  was  overruled,  and  Judgment 
entered  on  tbe  verdict  On  error  to  the  cir- 
cuit court  the  Judgment  was  reversed,  on  tbe 
ground,  that. the  court  erred  in  admitting  evl- 
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dence  offered  by  the  plaintiffs  below,  and  In 
overruling  a  motion  for  a  new  triaL  The 
flrst  ground  of  the  motion  Is  that  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  the  second  and  third 
are  as  to  the  admission  of  imprc^)er  evidence; 
the  fourth,  error  In  the  charge  of  the  court; 
the  fifth.  Improper  conduct  of  the  bailiff; 
and,  finally,  that  the  verdict  is  contrary  to 
law  and  the  undisputed  evidence.  No  evi- 
dence was  offered  as  to  the  misconduct  of 
the  bailiff,  and  no  exception  was  reserved  as 
to  the  charge  of  the  court  So  that  the  only 
questions  presented  are  (1)  as  to  the  sufficien- 
cy of  the  petition;  (2)  the  admissibility  of 
certain  evidence;  and  (3)  whether  the  verdict 
Is  contrary  to  law.  We  will  consider  these 
questions  in  their  order. 

1.  There  was  no  demurrer  to  the  petition, 
its  sufficiency  having  been  raised  for  the  first 
time  in  the  motion  for  a  new  trial;  so  that 
the  question  might  be.  stated  to  be,  whether 
it  was  sufficient  after  verdict  But  we  pre- 
fer to  waive  this  question,  and  consider  the 
assignment  as  if  raised  on  demurrer.  The 
objection  to  the  petition  is  that  It  does  not, 
in  so  many  words,  aver  that  the  plaintiffs  are 
entitled  to  the  possession  of  the  property. 
The  langruage  of  the  petition  Is  that  "the 
defendants,  and  each  of  them,  wrongfully  de- 
tain from  the  plaintiffs  the  following  goods 
and  chattels  of  the  plaintiffs,"  describing 
them,  and  averring  that  they  have  been  so  de- 
tained for  a  certain  period  of  time,  to  the 
damage  of  the  plaintiffs  $300.  Now,  it  is  not 
claimed  that  the  language,  "the  following 
goods  and  chattels  of  the  plaintiffs,"  is  not 
a  sufficient  averment  of  ownership;  for,  to 
be  the  goods  and  chattels  of  the  plaintiffs, 
they  must  be  the  owners  of  them.  But  It 
Is  claimed  that  the  petition  should  also  con- 
tain an  averment  that  the  plaintiffs  are  en- 
titled to  the  possession.  One  may  be  the 
general  owner  of  property,  and  not  entitled 
to  Its  possession.  This  is  so  in  many  In- 
stances, and  particularly  so  in  most  cases  of 
bailment.  Still,  we  do  not  thinlc  It  neces- 
sary, in  the  action  of  replevin,  that  the  aver- 
ment should  be  made  in  so  many  words. 
The  gist  of  the  action  in  this  state,  as  held 
in  WUliams  v.  West,  2  Ohio  St  82,  Is  the 
unlawful  detention  of  the  property.  There 
can  be  no  such  thing  as  a  wrongful  deten- 
tion of  property  from  a  plaintiff  where  he  is 
not  entitled  to  the  possession.  So  that  where 
there  is  an  averment  of  ownership,  whether 
general  or  special,  with  an  averment  of 
wrongful  detention  by  the  defendant,  the 
plaintiff  must,  by  necessary  implication,  aver 
that  he  is  entitled  to  the  possessica.  What 
Is  necessarily  implied  in  the  language  used 
is  as  much  a  part  of  a  pleading  as  If  it  were 
expressed  In  totldem  verbis.  Doyle  v.  Doyle, 
50  Ohio  St  830,  34  N.  B.  166.  The  petition 
is  not  only  as  specific  as  the  requirements  of 
the  language  of  the  statute  regulating  the 
action,  but  is  in  conformity  with  approved 
forms.     Rev.  St  U  5814^  6815;    Swan,  PL  & 


Prec.  446;  2  Bates,  Code  PL  690.  In  the 
form  given  by  some  of  the  authors  is  con- 
tained an  express  averment  that  the  plaintiff 
is  entitled  to  the  possession  of  the  property,  in 
addition  to  an  averment  of  ownership,  and 
also  of  wrongful  detention.  1  Nash,  PL  58t>; 
2  Yaple,  Ck>de  Prac.  890;  2  Kinbead,  Code 
PL  f  1080.  No  exception  can  be  talieh  to  such 
forms.  They  have  the  merit  of  greater  exact- 
ness. But  it  does  not  follow  therefrom  that 
the  form  given  by  Swan  and  by  Bates  Is  in- 
sufficient, when  construed  according  to  the 
liberal  principles  of  the  Code.  It  would  be 
impossible,  as  a  matter  of  law,  to  support  the 
averment  of  wrongful  detention  by  the  de- 
fendant without  showing  a  right  to  the  pos- 
session of  the  pr(^)erty  by  the  plaintiff; 
and  one  of  the  best  tests  of  the  sufficiency 
of  the  language  employed  In  a  pleading  Is 
the  evidence  that  would,  tn  law,  be  required 
to  support  it. 

2.  As  to  the  admissibility  of  the  evidence 
complained  of:  The  plaintiffs  below,  Gre- 
ver  &  Son,  had.  In  June,  1891,  sold  the  de- 
fendant Thomas  J.  Taylor  a  bill  of  goods, 
on  credit  The  goods  were  delivered  In  Au- 
gust, and  a  few  days  afterwards  tamed 
over  to  his  wife,  Olive  J.  Taylor,  in  payment 
of  an  Indebtedness  to  her  of  long  standing. 
The  suit  was  brought  to  recover  the  goods 
on  the  ground  of  fraud  in  the  purchase. 
The  defendant  a  merchant  tailor,  resldins 
In  Flndlay,  Ohio,  had,  in  Januaiy  prior  to 
this  time,  visited  Cincinnati,  and  made  a. 
purchase  of  the  plaintiffs  amounting  to  some 
$450.  Prior  to  the  sale,  the  plaintiffs  in- 
quired of  the  defendant  as  to  his  pecun- 
iary circumstances  and  his  indebtedness. 
He  stated  that  he  had  $400  he  had  made  on 
the  bench,  that  he  had  no  other  property, 
and  was  not  in  debt  He  then  paid  some 
$250  on  -the  purchase,  and  got  credit  for  the 
balance.  This  was  afterwards  paid.  Aft- 
erwards, in  June  following,  the  goods  in 
question  were  purchased.  The  purchase 
was  made  of  the  plaintiffs  through  an  agent 
sent  by  them  to  Flndlay.  It  amounted  to 
a  considerable  sum,  and,  shortly  after  being 
received,  was  turned  over  to  the  wife  of  the 
plaintiff.  Els  indebtedness  to  her  amount- 
ed to  over  $800,  and  was  evidenced  by  a 
promissory  note.  He  gave  her  a  new  note 
for  the  balance  due  after  crediting  him  with 
the  value  of  the  goods  turned  over,  and  she 
surrendered  the  old  note.  Nothing  was 
said  by  the  defendant  at  the  time  of  his  last 
purchase  of  the  plaintiffs,  about  his  indebt- 
edness to  his  wife;  and  he  was  indebted 
to  her  for  the  same  money  at  the  time  of 
the  first  purchase,  although,  when  asked  as 
to  his  indebtedness,  he  said  he  was  indebt- 
ed to  no  one.  No  question  can  be  made  as 
to  the  competency  of  this  testimony  to  show 
fraud  in  the  purchaser.  He  was  insolvent 
and  must  have  known  that  he  could  not  pay 
for  the  property  when  he  purchased  it,  and 
concealed  the  fact  from  the  vendors;  and, 
furthermore,  the  inference  la  a  Calr  one,  from 
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tbe  fact  of  hla  Insolyency  utd  tlw  biasto 
with  which  he  turned  the  goods  over  to  hto 
wife,  that  he  did  not  intend  to  paj  for  them, 
but  intended,  when  he  made  the  purchase, 
to  do  with  them  exactly  what  he  did  do,  al- 
most as  soon  as  he  received  them.  The  evi- 
dence, however,  which  the  circuit  court  held 
to  be  incompetent  was  the  statement  of  the 
principal  member  of  the  firm  in  answer  to  a 
question  that,  at  the  time  he  sold  the  goods 
In  question,  he  still  relied  on  the  informa- 
tion given  blm  by  T&ylor,  as  to  his  being 
free  of  debt,  at  the  time  of  the  first  pur- 
chase. This  would  be  the  natural  presump- 
tton,  unless  he  had  learned  something  to  the 
contrary,  and  the  evidence  tended  to  show 
that  he  had  not  A  person  may,  where  It  is 
material,  be  asked  as  to  his  intention  In  a 
given  Instance;  and  the  evidence  that  was 
given  is  quite  analogous  to  evidence  as  to 
intention.  It  is  not  conclusive,  for,  as  In 
evidence  as  to  intention,  it  is  for  the  Jury 
to  determine,  from  all  the  circumstances, 
under  what  Influences  he  acted  at  the  time 
of  the  sale.  The  case  is  simply  this:  Tay- 
lor, a  resident  of  Findlay,  Ohio,  visited 
Cincinnati  for  tbe  purpose  of  pnrdbasing  a 
bill  of  goods,  and  called  on  the  plaintiffs,  to 
whom  he  was  a  stranger.  He  was  asked  as 
to  his  pecuniary  circumstances,  and  partic- 
ularly as  to  whether  he  was  indebted,  and, 
although  he  was  then  indebted  to  his  wife 
in  a  sum  much  greater  than  he  could  pay, 
stated  that  he  was  not  indebted.  That  the 
plaintiffs  had  a  right  to  rely  on  this  state- 
ment is  not  questioned,  and,  relying  on  it, 
sold  Taylor  a  bill  of  goods,  partly  on  credit 
and  partly  for  cash.  He  afterwards  punctu- 
ally discharged  the  credit,  and  some  months 
afterwards  purchased  another  bill  of  goods 
on  credit,  without  in  any  way  correcting  the 
false  information  he  had  given  as  to  his  In- 
debtedness at  the  time  of  the  first  purchase; 
and  the  question  now  arises  whether  the 
seller  had  a  right  to  rely,  in  making  the  last 
sale,  on  the  statements  made  by  the  purchas- 
er at  the  first  one.  This,  we  think,  was  a 
question  of  fact  for  tbe  Jury,  and  was  fairly 
submitted  to  it  by  the  court  In  its  charge. 
Zabriskie  v.  Smith,  IS  N.  Y.  322;  Van  Brack 
V.  Peyser,  2  Rob.  (N.  Y)  468. 

3.  The  circumstances  show  that  the  wife 
is  not  in  a  position  to  claim  the  protection 
of  an  innocent  purchaser  for  value.  Tbe 
proof  shows  that  she  knew  all  the  circum- 
stances as  well  as  her  husband,  and  virtual- 
ly stands  In  his  shoes  as  to  the  purchase. 
He  was  Indebted  to  her.  and,  as  she  says, 
had  l>een  pressing  him  for  payment.  She 
knew  his  circumstances,  and  that  be  had  not 
paid  for  the  goods,  and  tliat,  in  taking  them 
from  him  In  part  payment  of  what  he  owed 
her,  a  fraud  was  being  perpetrated  on  the 
party  from  whom  be  had  purchased.  But, 
if  it  were  otherwise,  as  the  only  considera- 
tion she  gave  for  the  goods  was  part  of  her 
hust>and's  pre-existing  debt  to  her,  she  can- 
not, under  the  law,  claim  to  be  a  bona  fide 


purchaser  for  value.  This  was  recently  de- 
termined In  this  court  In  the  well-consider- 
ed case  of  Eaton  v.  Davidson,  46  Ohio  St 
355.  21  N.  B.  442.  It  cannot,  then,  be  said 
that  the  verdict  is  conti-ary  to  law  and  the 
undisputed  evidence.  By  reason  of  the 
fraud  practiced  by  tbe  husband,  the  seller 
had  the  right  to  recover  his  goods;  and  the 
wife,  as  against  the  seller,  for  the  reasons 
Just  stated,  occupies  no  better  position  than 
the  husband.  By  the  recovery  no  injustice 
is  done  the  wife;  for,  as  said  by  Dickman, 
J.,  in  tbe  case  Just  dted:  ^If  the  considwa- 
tlon  of  the  purchase  from  the  fraudulent 
vendee  is  the  release  of  a  pre-existing  debt,, 
the  purchaser  will  be  restored  to  what  he 
may  have  yielded  up,  If  the  original  owner, 
who  has  been  defrauded,  reclaims  and  re- 
covers the  property.  Tbe  consideration  hav- 
ing failed,  it  will  be  the  right  of  the  purchas- 
er to  be  placed  in  statu  quo;  and  the  courts, 
in  the  exercise  of  their  remedial  power,  will 
be  adequate,  and  furnish  him  needed  relief, 
even  .though,  as  in  the  present  case,  there 
may  have  been  a  surrender  of  a  promissory 
note."  Judgment  of  tbe  circuit  court  re- 
versed, and  that  of  the  common  pleas  af- 
firmed. 

BURKBTT,  J.,  not  sitting, 


(6S  Ohio  St.  62S) 
COMMISSIONERS  OF  PUTNAM  COUNTY 
et  al.  V.  KRAUSS  et  al. 

(Supreme  Court  of  Ohio.  Dec.  17,  1886.) 
OorxTT  Ditch — Assessment— Injunctioit. 
Where,  under  the  ditch  laws  of  this  state, 
a  ditch  baa  been  ordered  and  established  by  the 
comity  commissioners,  and  the  construction  paid 
for  from  the  county  treasury,  on  certificates  of 
the  engineer  appointed  to  superintend  tbe  work, 
the  assessment  made  to  reimburse  tiie  county  for 
the  payments  made  from  its  treasury  cannot  be 
enjoined  Iiy  the  landowners  on  the  ground,  sim- 
ply, that  the  ditch  was  not  constructed  accord- 
ing to  the  contract  and  specifications,  and  does 
not  drain  their  lands.  An  action  upon  the  lx>nd 
of  the  engineer,  or  of  the  contractor,  or  of  both, 
is  the  proper  remedy  in  such  case;  and,  if  not 
adequate,  it  is  from  the  fault  of  the  landowners 
in  not  having  made  their  objections  to  the  engi- 
neer, or  in  not  having  caused  his  removal  for 
dereliction  of  duty. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Putnam  county. 

Action  by  one  Krauss  and  others  against 
the  commissioners  of  Putnam  county  and 
others.  There  was  a  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Reversed. 

The  action  below  was  brought  by  the  de- 
fendants In  OTor,  Erauss  et  al.,  against  the 
plaintiffs  In  error,  to  restrain  the  collection 
of  certain  ditch  assessments  that  had  been 
made  on  their  lands.  The  assessments  were 
restrained  In  the  common  pleas,  and  the  de- 
fendants In  that  court  appealed  to  the  cir- 
cuit court  The  case  was  there  first  heard 
on  a  demurrer  to  the  petition,  as  amended  in 
the  common  pleas.  The  demurrer  was  over- 
ruled, and  tbe  case  tben  heard  upon  the 
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pleadings  and  tbe  erldeoce.  The  pleadings- 
consisted  of  the  amended  i)etltIon  and  the 
answer  thereto.  The  answer  admitted  the 
official  cliaracter  of  the  parties,  as  averred, 
and  then  denied  each  and  every  other  aver- 
ment of  the  petition.  The  court  found  the 
averments  of  the  x>etition  to  be  true,  and 
enjoined  the  collection  of  the  assessments 
imtil  such  time  as  the  commissioners  should 
complete  the  ditch  according  to  the  plans 
and  specifications.  The  usual  exceptions 
were  taken,  and  a  motion  for  a  new  trial 
made  and  overruled.  The  evidence  is  not  set 
out,  and  the  only  question  presented  is  as 
to  the  sufficiency  of  the  petition  to  warrant 
the  relief  granted. 

The  petition  is  as  follows:  "The  plaintifla, 
P.  M.  Erauss,  F.  P.  Bowman,  H.  Raucbe,  H. 
J.  Krauss,  George  Kratzer,  Maiy  Ann  Smith, 
Richard  Caton,  and  John  Zickafoose,  for 
their  amended  petition  say  that  the  defend- 
ant, W.  W.  Place,  Is  the  duly  elected,  quali- 
fied, and  acting  auditor  of  Putnam  county, 
Ohio;  that  O.  W.  Grawfls  is  the  duly  elected, 
qualified,  and  acting  treasurer  of  Putnam 
county,  Ohio;  and  for  their  cause  of  action 
against  said  defendants  and  the  commission- 
ers of  Putnam  county,  Ohio,  said  plaintiffs 
say:  That,  some  time  during  the  years  1886 
and  1887,  the  said  commissioners  of  Putnam 
county  ordered  the  construction  of  a  certain 
dltch^  known  as  the  'Zickafoose  Improvement 
of  tbe  Kratzer  Ditch,'  and  appointed  an  engi- 
neer to  sell  and  superintend  the  said  con- 
struction according  to  law.  Said  work  of 
construction  was  sold  out  pursuant  to  said  or- 
der, and  the  contractors  therefor  proceeded 
to  construct  said  ditch.  But  plaintiffs  say 
that  said  ditch  was  not  constructed  as  re- 
quired by  the  said  order  and  by  the  specifi- 
cations furnished  by  said  engineer,  and  was 
left,  and  still  remains,  but  partly  construct- 
ed, and  entirely  inadequate  to  carry  away  the 
water  flowing  into  it,  and  that  it  was  in- 
tended to  carry  away,  and  that  said  ditch 
was  left,  and  still  remains,  both  too  narrow 
and  too  shallow  below  tbe  lands  of  said  plain- 
tiffs; that  at  points  below  said  lands,  where 
said  ditch  is,  by  the  said  order  and  specifica- 
tions, to  wit,  at  or  about  work  sections  3  and 
5,  among  others,  required  to  be  16  feet  and 
over  wide,  it  Is,  as  constructed,  only  8  feet 
and  4  Inches  wide,  and  at  such  points  said 
ditch  Is  from  16  to  18  Inches  less  than  the 
required  depth;  that  alongside  and  above 
said  lands  the  water  rises  to  the  depth  of 
18  inches  in  said  ditch  before  beginning  to 
flow  over  said  obstructions.  Said  plaintiffs 
further  say  that  said  commissioners  levied 
large  assessments  to  pay  for  the  construction 
of  said  ditch  upon  the  lands  belonging,  at 
that  time,  and  sUll  belonging,  to  said  plain- 
tiffs; that  said  defendant  W.  W.  Place,  au- 
ditor as  aforesaid,  has  placed  said  assess- 
ments on  the  duplicates  of  said  county  to  be 
collected  from  said  plaintiffs,  and  said  treas- 
urer threatens  to,  and  will,  unless  restrained 
therefrom,  proceed  to,  collect  the  same  by  au- 


thority of  the  statute  authorising  him  to  pro- 
ceed against  said  lands  for  tbe  collection  of 
taxes  and  assessments.    Said  plaintiffs  will, 
by  reason  of  the  said  defective  construction, 
and  of  the  noncompletlon  of  the  said  ditch, 
be  compelled  to  pay  the  said  assessments,  but 
will  not  receive  the  benefits  for  which  said 
assessments  were  levied.     The  contractors 
for  said  work  have  ceased  working  on  and 
have  abandoned  said  ditch,  have  wrongfully 
received  from  the  engineer  thereof  and  the 
said  county  auditor  their  certificates,  present- 
ed tbem  to  said  treasurer,  and  received  their 
pay  for  the  entire  construction  of  said  ditch, 
although  said  ditch  was  never  completed. 
PlaintifTs  have  no  means  of  enforcing  tbe 
completion  of  said  ditch.    Said  plaintiffs  are 
resident  taxpayers  of  said  county  and  are 
the  owners  of  lands  as  follows  [describing 
them],  all  of  said  lands  being  in  Liberty 
township,  Putnam  county,  Ohio,  and  all  as- 
sessed for  the  construction  of  said  ditch,  and 
all  situated  far  enough  above  said  shallow, 
narrow,    and   obstructed   places,    above   de- 
scribed, to  be  deprived  thereby  of  drainage, 
and  to  be  overflowed  by  the  waters  that 
should  and  would,  were  those  obstructions 
removed,  flow  out  through  said  ditch.     By 
reason  of  said  failure  to  complete  said  ditch, 
and  the  wrongful  payment  to  the  contractors 
for  the  construction  thereof,  the  considera- 
tion of  the  said  assessment  has  entirely  fail- 
ed, and  plaintiffs  thereby  suffer  an  Irrepara- 
ble and  continuing  damage,  for  which  they 
have  no  adequate  remedy  at  law.    Plaintiffs 
therefore  pray  that  the  said  defendants  may 
be  enjoined  from  collecting  said  assessment 
until  such  time  as  said  ditch  shall  be  com- 
pleted, that  the  commissioners  be  compelled 
to  complete  the  said  ditch,  and  for  such  oth- 
er and  further  relief  as  equity  requires  be- 
tween the  parties." 

Bailey  &  Bailey,  for  plaintiffs  In  error. 
Krauss.  &  Eastman,  for  defendants  in  error. 

MINSHALL,  0.  J.  (after  stating  the  facts). 
We  are  of  the  opinion  that  the  petition  does 
not  state  a  cause  of  action,  and  should  have 
been  dismissed.  The  county  had  no  propri- 
etary interest  in  the  ditch.  It  belongs  to 
tbe  landowners  on  whose  lands,  and  for 
whose  benefit  it  was  constructed.  The  com- 
missioners simply  acted  as  a  board  before 
whom  the  necessary  proceedings  for  the  con- 
struction of  the  ditch  had,  by  the  statute,  to  be 
conducted.  On  the  petition  of  the  landown- 
ers, or  some  of  them,  such  proceedings  were 
had  that  an  order  was  made  for  its  location 
and  construction,  and  an  engineer  appointed 
for  letting  the  work,  tbe  taking  of  bonds  from 
contractors,  and  the  superintendence  of  the 
work.  Rev.  St.  §§  4475-4478.  The  engineer 
is  required  to  give  bond  for  the  faithful  per- 
formance of  his  duties,  and  this,  we  must 
presume,  he  did,  for  there  Is  no  averment  to 
the  contrary.  He  is  required  to  give  certifi- 
cates of  the  work  done,  on  which  payments, 
on  the  order  of  the  auditor,  are  to  bu  made 
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by  thie  county  treasurer.  The  work<  as  done, 
Is  first  paid  for,  in  this  manner,  oat  of  tbe 
county  treasury,  and  assessments  made  on 
tite  lands  are  to  reimburse  tbe  county  for 
the  advancements  thus  made  In  the  con- 
struction of  the  ditch  for  the  benefit  of  the 
landowners.  With  tbe  fixing  of  tbe  time 
for  tbe  sale  of  tbe  construction  of  tbe  Un- 
provement,  and.  the  appointment  of  an  en- 
gineer to  SQpertntend  Its  oon8tnictl<m,  tbe 
connection  of  the  county  commissioners  with 
the  improvement  substantially  ends.  No  du- 
ties of  snpenrlslon  are  imposed  on  them. 
The  engineer  Is  required  (Id.  i  4475)  to  talce 
a  b<md  from  tbe  contractor  for  tbe  faithful 
performance  of  the  work  according  to  con- 
tract; and  this,  we  presume,  was  done,  for 
there  is  no  averment  to  th^  contrary.  By  sec- 
tion 4478,  It  is  provided  that  "a  Job  not  com- 
pleted within  the  time  fixed  In  t^e  contract 
and  bond,  may  be  re-estimated  by  tUe  engi- 
neer, and  resold  by  him  to  tbe  lowest  respon- 
sible bidder,  or  be  may  complete  It  at  tbe  ex- 
pense of  tbe  contractor  and  bondsmen."  .On 
the  bond  given  by  the  engineer  an  action 
may  be  brought  by  any  person  aggrieved  by 
bis  failure  to  do  his  duty,  and  a  recovery  bad 
for  bis  use  and  benefit  (Id.  {  4494);  and  on 
tbe  bond  given  by  tbe  contractor  a  suit  may 
be  brought  by  any  one  who  has  sustained 
damages  in  consequence  of  the  contractor's 
failure  to  perform  tbe  work,  and  a  recovery 
bad  for  bis  damages  (Id.  t  4478).  There  Is  np 
averment  in  tbe  petition  of  any  fact  that  did 
or  could  have  prevepted  these  parties  from 
resorting  to  tbe  remedy  provided  therein  on 
either  or  both  of  these  bonds.  They  are  not 
only  adequate,  but  the  only  remedies  they 
bad  or  have  for  the  grievances  complained 
of.  They  do  not  aver  want  of  knowledge 
of  the  matter  as  tbe  work  progressed.  It 
is,  no  doabt,-in  accordance  with  tbe  fact  that 
tbey  knew  bow  the  work  was  being  done  at 
tbe  time.  Here  they  might  and  should  have 
complained  to  tbe  engineer,  and  U  be  con- 
tinued derelict  In  his  duty,  could  have  caused 
him  to  be  removed.  It  was  In  the  power  of 
the  engineer  to  have  bad  tbe  work  re-esti- 
mated and  resold,  for  tbe  neglect  of  the  qon- 
tractor  to  complete  It.  Without  doing  any  of 
these  things,  or  taking  any  steps  to  have  the 
engineer  removed,  or  paym^its  or  estimates 
enjoined,  they  remained  inactive,  so  far  as 
appears  from  the  petition,  until  the  collection 
of  tbe  assessments  was  about  to  be  made. 
Under  sucb  circumstances,  there  Is  no  prin- 
ciple of  law  or  equity  under  which  they  can ' 
be  permitted  to  shift  tbe  consequences  of 
their  own  negligence  to  the  people  of  tbe 
county.  Sucb  must  be  the  result,  If  these 
assessments  are  enjoined;  for,  they  say,  tbe 
work  has  all  been  paid  for.  But  tbe  payment 
was  made  from  the  funds  of  tbe  county,  and 
tbe  county  cannot  be  reimbursed  except  by 
the  collection  of  tbe  assessments.  A  party 
appealing  to  a  court  of  equity  must  make 
a  case  tbat  will  recommend  Itself  to  tbe 
conscience  of  tbe  court.  Kellogg  v.  Ely,  15 
v.42N.K.no.ll— S3 


Ohio  St.  64.  But  our  attention  Is  called  to 
Eev.  St  i  4481,  giving  the  court  In  which 
sucb  proceeding  is  brought  power  to  enjoin 
an  assessment  But  the  power  conferred  is 
not  an  arbitrary  one.  There  must  be  a  rea- 
son for  tbe  injunction,— «  case  made.  This 
petition,  as  we  have  shown,  makes  none. 
Judgment  reversed  and  petition  of  plaintiff 
below  dismissed. 


(1£»  111.  254) 

EEEDX  et  aL  T.  CAMFIBLD  et  al. 
(Saprerae  Court  of  IlUnois.    Jan.  17,  1886.) 

F0KB6LO8CRB   DSORSS  —  IXSUFTICIBnT  AWIDAVIT 
FOB    POBLIOATIOir— CotXATIBAL    ATTACK— 

GotiOR  OF  TITI.S— GK)OD  Faith. 

l.The  validity  of  a  decree  of  foreclosure 
cannot  be  collaterally  attacked  by  showing  that 
the  affidavit  upon  which  service  by  publication 
was  made  was  defective  in  that  it  did  not  allege 
that  "upon  diligent  inqniry"  the  mortgagors 
"place  of  residence  could  not  be  ascertained," 
where  the  decree  recites  that  the  mortgagor  had 
dne  notice  of  the  suit  by  publication,  and  that 
upon  due  inquiry  his  place  of  residence  was  nn- 
Icnown. 

2.  Though  land  was  purchased  at  foredo- 
snre  sale  by  the  mortgagee,  who  filed  an  insuf- 
ficient affidavit  as  the  basis  for  service  by  publi- 
cation, tbat  fact  alone  will  not  <diarge  him  and 
his  successors  with  want  of  good  faith  in  claim- 
ing by  adverse  possession  under  color  of  title, 
under  the  seven-years  statute. 

Error  to  circuit  court,  Moultrie  county; 
Edward  P.  Vail,  Judge. 

Bill  by  Laura  Reedy  and  another  against 
William  O.  Camfield  and  another  to  redeem 
certain  land  from  a  foreclosure  sale.  The 
bill  was  dismissed,  and  complainants  bring 
error.     Affirmed. 

This  is  a  bUl  filed  on  July  2,  1891,  by 
plalntlfts  In  error,  tbe  grandchildren  and 
only  heirs  at  law  of  Ira  A.  A.  W.  Camfield, 
against  the  defendants  in  error,  William  O. 
Camfield  and  John  MiUizen,  to  redeem  cer- 
tain lands  from  a  sale  on  foreclosure  of  a 
mortgage.  The  defendants  below  answer- 
ed the  bill  and  an  amendment  thereto  filed 
on  April  18,  1895;  and  the  cause  was  re- 
ferred to  a  master,  who  reported  tbe  evi- 
dence and  his  findings,  which  were  in  favor 
of  the  defendants.  The  complainants  ex- 
cepted to  tbe  report  Tbe  exceptions  were 
ovemiled,  and  tbe  bill  was  dismissed.  Tbe 
present  writ  of  error  is  sued  out  for  tbe 
purpose  of  reviewing  such  decree  of  dis- 
missaL  Tbe  mortgage,  which  was  upon  40 
acres  of  land,  was  executed  by  Ira  A.  A.  W. 
Camfield  on  January  8,  1877,  to  secure  bis 
note  for  $1,200  due  In  one  year  after  date, 
to  tbe  order  of  William  Kirkwood,  guardian 
of  William  G.  Camfield.  Ira  A.  A.  W.  Cam- 
fielfi  left  Moultrie  county,  where  be  lived, 
and  where  tbe  land  was  situated,  on  Septem- 
ber 10,  1877,  and  never  returned;  alnd  his 
whereabouts  were  never  known  after  tbe 
20tb  day  of  September,  1877.  KIrkwood, 
tbe  guardian,  filed  a  bill  In  January,  1878, 
to  foreclose  tbe  mortgage.  In  the  Moultrie 
county  circuit  court,  and  obtained  a  decree 
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of  sale  at  the  April  term,  1878.  On  July 
13,  1878,  the  master  sold  the  land  under  the 
decree;  and  it  was  purchased  by  Kirkwood, 
as  guardian  of  William  G.  Camfield,  the 
money  loaned  upon  the  note  and  mortgage 
being  the  money  of  the  ward.  I.  H.  Baker 
became  the  guardian  of  said  William,  as  the 
successor  of  Kirkwood;  and  Kirkwood  as- 
signed the  certificate  of  purchase  to  Baker, 
to  whom,  as  guardian,  the  master  conveyed 
the  land  by  deed  dated  February  26,  1880. 
In  January,  1885,  William  became  of  age, 
and  Baker  settled  with  him,  and  turned  over 
the  land  to  him.  On  March  10,  1885,  WU- 
11am  conveyed  the  land,  by  warranty  deed, 
to  the  defendant  in  error  John  MillLzen. 
When  Ira  A.  A.  W.  Camfield  disappeared, 
he  left  a  wife,  Mary  Camfield,  and  two 
grandchildren,  the  appellants,  the  children 
of  a  deceased  daughter.  The  wife  was 
made  defendant  to  the  foreclosure  bill,  and 
was  served.  Ira  was  served  by  publication; 
Kirkwood  making  the  affidavit  that  he  had 
made  diligent  inquiry  as  to  the  whereabouts 
of  the  said  Ira,  and  upon  due  inquiry  he 
could  not  be  found  so  that  process  could  be 
served  upon  him,  and  that  bis  place  of  resi- 
dence was  unknown  to  the  affiant.  The  no- 
tice which  was  published  recited  the  filing 
of  the  affidavit.  The  object  of  the  present 
suit  is  to  set  aside  the  decree  of  foreclosure, 
and  the  deeds  aforesaid,  upon  the  grounds 
stated  in  the  opinion. 

J.  F.  Hughes;  F.  M.  Harbaugb,  and  R.  M. 
Feadro,  for  plaintiffs  In  error.  J.  R.  &  Wal- 
ter Eden  and  Meeker  &  Meeker,  for  defend- 
ants In  error. 

MAGRUDER,  J.  (after  stating  the  facts). 
1.  It  is  claimed  on  behalf  of  the  plaintiffs  In 
error  that  the  mortgagor,  Ira  A.  A.  W.  Cam- 
field,  must  be  presumed  to  have  been  dead 
when  the  foreclosure  proceedings  were  in- 
stituted, and  that  plaintiffs  in  error,  being 
his  only  heirs  at  law,  should  have  been  made 
parties  to  those  proceedings,  and  that,  as 
they  were  not  made  parties  thereto,  the  de- 
cree of  foreclosure  is  void  aS  to  them.  This 
claim  is  disposed  of  by  the  case  of  Reedy 
V.  Mlllizen,  155  lU.  636,  40  N.  E.  1028.  which 
was  a  controversy  between  the  same  parties 
who  are  litigating  here,  and  where  the  evi- 
dence as  to  the  disappearance  of  Ira  A.  A. 
W.  Camfield,  as  to  bis  absence  for  more 
than  seven  years,  as  to  the  <<bndition  of  his 
health  when  he  went  away,  and  as  to  all 
the  circumstances  connected  with  his  de- 
parture, was  the  same  as  is  the  evidence  in 
this  case.  It  was  held  in  Reedy  v.  Millizen, 
supra,  that  such  evidence  was  not  sufficient 
to  overcome  the  presumption  of  the  continu- 
ance of  said  mortgagor's  life  until  the  expi- 
ration of  the  full  period  of  seven  years.  In 
view  of  the  decision  thus  made,  it  must  be 
presumed  that  said  Camfield  was  alive  when 
the  foreclosure  suit  was  begun,  in  Janu- 
ary, 1878,  and  when  the  decree  therein  was 
entered,  at  the  April  term,  1878,  and  when 


the  master's  deed  was  executed  to  J.  H. 
Baker,  guardian  of  William  6.  Camfield,  on 
February  26,  1880.  The  mortgagor  being 
thus  alive  at  the  times  mentioned,  it  was  un- 
necessary to  make  plaintiffs  in  error  parties 
to  the  foreclosure  proceedings,  as  they  bad 
no  interest  in  the  mortgaged  premises  dur- 
inp  the  life  of  their  ancestor. 

2.  It  Is  furthermore  claimed  on  behalf  of 
plaintiffs  in  error  that  the  circuit  court  bad 
no  Juiisdictlon  over  Ira  A.  A.  W.  Camfldd 
when  the  decree  of  foreclosure  was  entered, 
upon  the  alleged  ground  that  the  affidavit 
upon  which  the  notice  by  publication  was 
based  was  defective.  It  will  be  noticed  that 
the  original  bill  in  the  present  proceeding, 
filed  in  1891,  proceeded  upon  the  theory  that 
the  mortgagor  was  dead  when  the  fore- 
closure suit  was  begun,  and  that  the  decree 
of  foreclosure  was  void  because  his  heirs,  the 
present  plaintiffs  in  error,  were  not  parties 
to  the  foreclosure  proceeding,  while  tbe 
amendment  filed  to  the  bill  subsequently,  and 
more  than  three  years  after  plaintiffs  in  ei^ 
ror  became  of  age,  proceeds  upon  the  theory 
that  the  mortgagor  was  alive  when  the  fore- 
closure suit  was  brought,  and  was  not  prop- 
erly served  by  publication  therein,  by  rea- 
son of  the  defect  claimed  to  exist  in  the  af- 
fidavit for  publication.  The  defect  charged 
against  the  affidavit  is  that  tbe  affiant,  Kirk- 
wood, therein  states  that  he  made  diligent 
inquiry  as  to  the  whereabouts  of  Ira  A.  A. 
W.  Camfield,  and  upon  due  inquiry  he  could 
not  be  found  so  that  process  could  be  serv- 
ed upon  him,  and  that  his  place  of  residence 
was  unknown  to  the  affiant,  whereas,  as  It 
is  alleged,  the  affidavit  should  have  stated, 
in  the  language  of  the  statute,  "that  upon 
diligent  Inquiry  bis  place  of  residence  can- 
not be  ascertained."  If  this  were  a  direct 
proceeding,  by  appeal  or  writ  6f  error,  to 
review  the  decree  entered  in  the  foreclosure 
proceeding,  we  should  be  Inclined  to  hold 
that  the  defect  pointed  out  by  counsel  for 
plaintiffs  in  error  was  sufficient  to  author- 
ize a  reversal  of  the  decree.  In  the  cases 
referred  to  by  counsel  as  authority  for  their 
contention,  the  question  was  raised  In  a  di- 
rect proceeding  upon  appeal  or  writ  of  error 
to  review  the  decree  or  Judgment  complained 
of.  Here,  however,  the  foreclosure  decree  Is 
attacked  in  a  collateral  proceeding.  That 
decree  recites  upon  its  face  that  It  appeared 
to  the  court  that  the  defendant,  Ira  A.  A. 
W.  Camfield,  had  due  notice  of  the  pendency 
of  the  suit,  by  publication  In  a  newspaper, 
and  that  It  further  appeared  to  the  court 
that  ux>on  due  Inquiry  his  place  of  residence 
was  unknown,  and  that  on  due  inquiry  he 
could  not  be  found  so  that  process  could  be 
served  on  him.  If,  upon  due  Inquiry,  his 
place  of  residence  was  unknown.  It  would 
seem  to  follow,  as  a  matter  of  course,  that 
upon  due  inquiry  his  place  of  residence  could 
not  be  ascertained,  because,  if  his  residMice 
could  not  be  ascertained  by  due  inquiry,  It 
would  not  be  known  aft«r  tbe  making  of 
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such  due  Inquiry.  The  recital  in  the  decree 
implies  that  the  required  affidavit  to  warrant 
the  publication  had  been  filed.  Wenner  v. 
Thornton,  98  111.  136.  The  circuit  court  of 
Moultrie  county,  which  rendered  the  decree 
of  foreclosure,  was  a  court  of  general  Ju- 
risdiction. It  is  a  well-settled  rule  that  in 
collateral  proceedings  nothing  is  presumed 
to  be  outside  of  the  Jurisdiction  of  courts  of 
general  Jurisdiction  but  that  which  specially 
appears  to  be  so.  Swearengen  t.  Gulicic,  67 
111.  208.  Where  a  court  finds  in  its  decree 
or  Judgment  that  it  has  acquired  Jurisdiction 
by  publication,  it  will  be  presumed,  in  a  col- 
lateral proceeding,  that  there  was  sufficient 
evidence  ijefore  the  court  to  warrant  the  Ju- 
dicial finding.  Service  by  summons  can  only 
be  proved  by  the  written  return  of  the  of- 
ficer, and,  if  such  return  contradicts  the  find- 
ing of  the  court,  it  will  overcome  the  finding, 
and  prove  the  want  of  Jurisdiction,  even  in 
a  collateral  proceeding.  In  case  of  service 
by  siunmons  which  is  insufficient  to  confer 
Jurisdiction,  parol  evidence  cannot  be  heard 
to  prove  or  aid  the  service.  Where,  however, 
Hie  service  is  by  publication,  parol  evidence 
may  be  received  to  prove  that  the  notice  was 
published.  The  printer's  certificate  is  not 
required  by  the  statute  to  be  the  only  means 
of  proving  the  publication.  Such  a  certifi- 
cate, found  among  the  papers  in  a  cause, 
even  though  insufficient  on  lis  face  to  show 
a  proper  publication,  will  not  overcome  the 
finding  of  the  court,  when  it  declares  in  its 
decree  or  Judgment  that  it  had  acquired  Ju- 
lisdiction  by  publication.  It  will  be  presum- 
ed in  such  case  that  the  court  acted  on  other 
and  sufficient  evidence  to  sustain  its  finding. 
Barnett  v.  Wolf,  70  111.  76;  Matthews  v. 
Hoff,  113  111.  90.  "A  party  who  has  pur- 
chased land  under  the  Judgment  of  a  court  of 
competent  Jurisdiction,  bona  fide,  and  with 
no  notice  of  any  such  defects  as  the  absence 
of  a  summons  or  notice,  should  not  be  put 
in  Jeopardy  of  his  title,  or  be  required  to 
take  the  risk  of  the  loss  or  abstraction  of  a 
loose  paper  from  the  files,  when  the  decree 
or  Judgment  of  the  court  recites  the  fact 
that  process  was  duly  served,  or  the  required 
notice  duly  given."  Bowen  v.  Bond,  80  111. 
351.  The  record  of  a  court  can  never  be  con- 
tradicted, varied,  or  explained  by  the  evi- 
dence beyond  or  outside  of  the  record  itself; 
and  where  a  decree  attacked  in  s  collateral 
proceeding  finds  that  the  defendant  has  been 
duly  notified  of  the  pendency  of  the  suit,  by 
publication',  proof  is  inadmissible  to  show 
that  the  notice  contained  in  the  record  was 
the  only  publication  ever  made,  and  was  the 
one  upon  which  the  court  must  have  acted. 
Harris  v.  Lester,  80  IlL  307;  Gonnely  v.  Rue, 
148  111.  207, 35  N.  E.  824;  Bickerdlke  v.  Allen, 
157  lU.  95,41  N.  E.  740.  In  view  of  the  recitals 
in  the  decree  of  foreclosure,  we  are  inclined 
to  think  that  the  objection  to  the  Jurisdiction 
of  the  court  to  render  the  decree  of  foreclo- 
sure, based  upon  the  defect  in  the  affidavit, 
Is  not  well  taken. 


3.  But  if  we  are  wrong  in  the  conclusion 
that  the  defect  in  the  affidavit  was  not  suffi- 
ciently serious  to  affect  the  validity  of  the 
decree  of  foreclosure  when  attacked  In  this 
collateral  proceeding,  the  defense  of  posses- 
sion and  payment  of  taxes  under  color  of 
title,  made  in  good  faith,  as  set  up  by  the  de- 
fendant in  error  Millizen  in  his  answer  be- 
low, seems  to  us  to  be  a  good  defense,  as 
against  the  claim  of  plaintifts  in  error. 
When  the  master's  deed  was  executed  to  Ba- 
ker, as  guardian,  in  February,  1880,  he  at 
once  took  possession  of  the  land  under  that 
deed,  and  continued  such  possession,  and 
paid  all  the  taxes,  till  March,  1885,  when  the 
title  was  transferred  to  Millizen,  who  at 
once  went  into  possession,  continuing  the 
former  possession  of  Baker,  and  has  since 
that  time  remained  in  possession,  and  paid 
all  the  taxes  legally  assessed  upon  the  land, 
up  to  the  time  of  filing  the  bill  herein,  in 
1891.  We  think  that  the  bar  of  this  seven- 
years  statute  has  become  complete  in  favor 
of  Millizen.  Inasmuch  as  it  has  been  held 
that  Ira  A.  A  W.  Camfield  must  be  pre- 
sumed to  have  been  alive  during  the  seven 
years  after  his  disappearance,  in  September, 
1877,  the  statute  of  limitations  began  to  run 
during  his  lifetime;  and  therefore  his  death, 
and  the  descent  of  bis  rights  and  equities  in 
the  land  to  his  minor  heirs,  the  piaintifCs  in 
error,  did  not  interrupt  the  completion  of  the 
bar.  Reedy  v.  Millizen,  supra.  As  we  un- 
derstand the  contention  of  piaintifCs  in  error, 
it  is  not  denied  that  the  l>ar  of  the  statute  is 
complete,  so  far  as  the  payment  of  taxes 
and  possession  for  seven  years  by  Baker  and 
Millizen  are  concerned;  but  it  is  said  that 
the  master's  deed  of  February,  1880,  under 
which  the  possession  was  taken  and  the 
payment  of  taxes  made,  cannot  be  regarded 
as  claim  and  color  of  title  made  in  good 
faith.  That  deed  is  claimed  to  lack  the  ele- 
ment of  good  faith  upon  the  alleged  grounds 
that  Kirkwood,  the  guardian  of  William  G. 
Camfield,  complainant  in  the  foreclosure 
suit,  and  purchaser  at  the  master's  sale, 
made  the  affidavit  for  publication;  that  as 
that  affidavit  was  defective,  for  the  reasons 
already  stated,  so  as  to  make  the  dpcree  of 
sale  void  for  want  of  Jurisdiction,  Kirkwood 
could  not  be  regarded  as  acquiring  the  laud 
in  good  faith  by  the  purchase  at  the  mas- 
ter's sale;  and  that  Baker,  l)eing  the  as- 
signee from  Kirkwood  of  the  master's  cer- 
tificate of  sale,  occupies  no  better  position 
than  Kirkwood.  Whether  the  affidavit  was 
sufficient  or  not,  we  do  not  regard  it  as 
operating  to  affect  the  master's  deed,  or  the 
possession  thereunder,  with  a  want  of  good 
faith.  There  is  no  evidence  of  any  fraud  or 
bad  faith  on  the  part  of  Kirkwood  or  Baker. 
Imperfections  and  irregularities  in  any  i>art 
of  the  chain  by  which  color  of  title  is  de- 
rived will  not  alone  be  regarded  as  evidences 
of  a  want  of  good  faith.  Dawiey  v.  Van 
Court,  21  III.  460.  Where  a  sale  for  taxes 
was  void,  an  auditor's  deed  made  in  pur- 
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eimnce  of  such  sale  was  held  to  be  sood 
color  of  title,  and  the  fact  that  the  sale  was 
Told  was  held  to  be  no  evidence  of  bad  faitb. 
Chlckerlng  t.  Falles.  26  lU.  807.  Notice  of 
adverse  claim  does  not  affect  good  faitb.  Id. 
In  Chlckerlng  v.  Falles,  supra,  where  there 
was  a  strict  foreclosure  of  a  mortgage,  and 
certain  parties  were  not  properly  before  the 
court,  we  said:  "It  seems  to  be  altogether 
Immaterial  whether  the  decree  was  suffi- 
cient, or  not,  to  bar  the  equity  of  redemp- 
tion, to  render  It  color  of  title.  The  effort 
was  made  to  bar  it,  and  the  decree  entered 
for  that  purpose;  and  in  the  absence  of 
fraud,  no  proof  showing  that  it  was  In  bad 
faith,  we  must  hold  that  It  Is  color  of  title 
made  in  good  faitb.  If  the  decree  was  not 
warranted.  It  was  no  more  bad  faith  for  the 
mortgagee  to  rely  upon  it  as  color  of  title 
than  for  a  purchaser 'at  an  nnconstftutlonal 
and  void  sale  for  taxes."  In  Uassett  v. 
Rldgely,  49  111.  197,  a  Judgment  in  partition 
was  beld  to  be  good  color  of  title,  although 
a  part  ot  the  tenants  In  common  were  not 
made  parties  to  the  partition  suit  Where 
Ihere  is  an  attempt,  unattended  with  any 
frau4,  to  foreclose  a  mortgage,  and  a  de- 
cree Is  rendered  and  a  tale  had,  the  deed 
made  in  pursuance  of  such  decree  and  sale 
will  be  regarded  as  color  of  title  made  In 
good  faith,  though  the  decree  is  erroneous, 
or  even  void,  because  the  effort  to  foreclose, 
and  the  decree  and  sale  in  pursuance  there- 
of, are  such  acts  as  notify  the  mortgagor 
and  his  assigns  that  the  mortgagee  has  de- 
termined to  end  the  fiduciary  relation  be- 
tween them,  and  thereafter  to  occupy  a  hos- 
tile attitude.  Mason  v.  Ayers,  73  111.  121; 
Norrls  v.  lie,  152  lU.  190,  38  N.  K.  7«2. 
Hence,  we  regard  the  master's  deed  to  Ba- 
ker, executed  In  February,  1880.  as  color  of 
title  made  in  good  faith.  The  judgment  of 
tlie  circuit  court  is  afDrmed.    Affirmed. 


(1E9  III.  215) 

TRUSTEES  OP  PRESBYTERIAN 

CHURCH  OF  PARIS  et  al. 

T.  VBNABDE. 

(Supreme  Court  of  Illinois.    Jen.  18,  1896.) 

ESTATB— VOSSIBILITT  OF  REVERTER— 0BVIRB. 

Where  land  was  conveyed  to  an  incor- 
porated academy,  and  the  grantor  died  before 
the  dissolution  of  the  corporation,  the  devisee  of 
all  the  grantor's  estate  acquired  no  interest  in 
■aid  land,  by  virtue  of  the  will. 

Appeal  from  circuit  court,  Edgar  county; 
Ferdinand  Bookwalter,  Judge. 

Ejectment  by  Mattle  Venable  against  the 
trustees  of  Presbyterian  Church  of  Paris  and 
others.  There  was  a  Judgment  for  plalntlfT, 
and  defendants  appeal.     Reversed. 

J.  E.  Dyar  and  T.  J.  Oolden,  for  appellants. 
Dundas  &  O'Halr.  for  appellee. 

WILKIN,  J.  This  is  an  action  of  eject- 
ment in  the  Edgar  circuit  court,  by  appellee 
acatnat  appellants,  to  recover  possession  of 


certain  lands  formerly  owned  by  Henry  I. 
Venable,  deceased.  On  June  17, 1818,  Henry 
I.  Venable  and  wife  conveyed  the  premises 
to  James  M.  Blackburn,  Thomas  McCord, 
Leander  Munsell,  J.  W.  8.  Alexander,  B. 
W.  Thayer,  and  Alanson  Baldwin,  as  trus- 
tees of  a  voluntary  association  called  "Ed- 
gar Academy."  The  deed  provided  that,  if  the 
academy  should  afterwards  become  incorpo- 
rated, these  trustees  or  survivors  of  them 
should  convey  the  premises  to  such  corpora- 
tion. In  1867,  by  special  act  of  the  legis- 
lature, the  academy  was  chartered,  and  be- 
came organized  under  the  name  of  "Edgar 
Collegiate  Institute";  and.  In  1877,  James 
M.  Blackburn,  Thomas  McCord,  and  E.  W. 
Thayer,  the  only  surviving  original  trustees 
of  Edgar  Academy,  by  quitclaim  deeds,  and 
according  to  the  terms  of  the  original  deed 
to  them,  conveyed  all  their  right,  title,  and 
Interest  to  the  corporation.  Tbe  conteyance 
was  by  two  deeds,  of  exactly  the  same  pur- 
port, one  being  executed  by  James  M.  Black- 
bum  and  Thomas  McCord,  living  In  Edgar 
county,  the  other  by  E.  W.  Thayer,  in  San- 
gamon county,  two  days  later.  The  Bldgar 
Collegiate  Inntltnte  continued  to  hold  the  ti- 
tle until  1892,  when,  by  judgment  of  ouster 
rendered  against  it  in  quo  warranto  proceed- 
ings In  the  Edgar  circuit  court,  it  was  di- 
vested of  all  its  rights  and  franchises.  On 
January  13,  1874,  long  prior  to  the  judgment 
of  ouster,  Henry  I.  Venable  executed  his  last 
will  and  testament,  by  which  he  bequeathed 
all  his  "estate,  real  and  personal,"  to  his 
wife,  Martha  A.  Venable.  After  his  death, 
which  occurred  in  1884,  this  will  was  duly 
admitted  to  probate.  On  January  8,  1894, 
Martha  A.  Venable  executed  and  delivered 
to  appellee  a  quitclaim  deed,  and  she  there- 
upon brought  this  suit  against  appellants, 
who  Were  then  in  possession.  The  defend- 
ants filed  a  plea  of  not  guilty,  and,  by  agree- 
ment, the  case  was  submitted  to  tbe  court 
without  a  jury.  Judgment  was  entered  for 
the  plaintiff,  and  the  defendants  appeal. 

As  grounds  for  reversal,  they  Invoke  the 
well-settled  rule  that,  in  this  action,  plaintiff 
must  recover,  if  at  all,  upon  the  strength  of 
her  own  title,  and  not  upon  the  weakness  of 
that  of  the  defendants,  and  insist  she  has 
failed  to  prove  she  had  any  title  whatever 
to  the  premises  sued  for.  The  soundness  of 
this  position  depends  npon  whether  or  not 
the  title  passed  to  her  grantor,  Martha  A. 
Venable,  by  the  last  will  of  her  husband. 
What  Intent  or  title  to  this  land  did  Henry 
I.  Venable  have  when  he  made  his  will,  or 
at  tbe  time  of  his  death,  when  it  took  effect? 
Counsel  for  appellee  puggest  the  point, 
(though  they  do  not  Insist  upon  It)  that  by 
his  deed  to  Blackburn  and  others,  trustees  of 
the  voluntary  association,  the  title  did  not 
pass,  but  remained  In  him.  Certain  provi- 
sions of  the  statute  of  this  state  then  in 
force  (Rev.  St  1845,  pp.  2S4,  614)  am  cited 
in  st^port  of  the  suggestion;  but  wherein 
these  proTlBions  affected  the  validity  of  that 
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deed,  or  limited  Its  effect.  Is  not  pointed  out 
On  Its  face  It  was  a  conveyance  ot  the  fee, 
without  any  reservation  whatever  In  the 
grantor.  The  manifest  object  of  It  was  to 
place  the  absolute  fee  In  the  corporation 
then  In  contemplation  of  the  parties,  and  aft- 
erwards duly  organized,  Its  charter  author- 
izing It  to  receive  and  hold  the  title  to  this 
very  land. 

We  find  nothing  in  the  statnteB  referred 
to  which  can  be  held  to  defeat  that  purposa 

We  entertain  no  doubt  that,  if  the  deeds 
from  James  M.  Blackburn,  Thomas  McCord, 
and  E.  W.  Thayer  were  effectual  to  convey 
their  title  to  the  Edgar  Collegiate  Institute, 
it  became  4sel8ed  of  the  absolute  fee  simple 
title  to  the  premises,  and  continued  to  hold 
tlte  same  until  its  dissolution  In  1S92.  Tlie 
principal  contention  of  appellee's  counsel  is 
based  upon  the  correctness  of  this  position, 
and  they  insist  that  the  deed  from  the  orig- 
inal grahtees,  or  the  survivors  of  them,  did 
rest  ail  their  titte  in  the  Incorporated  com- 
pany, and  that,,  upon  it&  dissolution,  it  re- 
vested in  the  devisee  of  Henry  I.  Tenable  by 
reverter.  Counsel  for  appellants  maintain 
that,  while  the  fee  passed  out  of  .Henry  I. 
Venable  by  his  deed  to  the  trustees  of  the 
voluntary  acxAety,  It  was  not  legally  con- 
veyed by  tliem  to  the  Incoiporation,  and  that' 
the  latter  did  not  have  title  to  the  property 
when  it  was  dissolved,  or  at  any  other  time. 
While  we  do  not  concur  in  that  view,  we  do 
not  deem  it  Important  to  enter  upon  a  dis- 
cussion of  the  Question,  for  the  reason  that 
the  further  contention  that  the  title  did  not 
revert  to  the  devisee  of  Henry  I.  Venable,  if 
all  that  is  or  can  be  claimed  on  behalf  of 
appellee  is  admitted,  must  be  sustained.  On 
that  theory  the  question  recurs,  what  inter- 
est or  title  in  and  to  the  premises  did  Henry 
I.  Venable  have  when  he  made  his  last  will 
and  testament,  or  at  the  time  of  his  death? 
That  it  did  not  revert  to  him  personally  is 
beyond  controversy,  because  he  died  long 
prior  to  the  dissolution  of  the  incorporation. 
Did  he,  nevertheless,  have  such  an  interest 
as  be  could  convey,  assign,  or  pass  party  by 
will?  The  authorities  are  clearly  to  the  ef- 
fect that  he  did  not.  He  had  no  further  es- 
tate In  the  land,  "but  only  what  is  called  a 
'naked  possibility'  of  'reverter,'  which  is 
incapable  of  alienation  or  devise,"  although 
it  would  descend  to  his  heirs.  Tied.  Real 
Prop.  (Enlarged  Ed.)  §  386.  As  said  la 
Washburn  on  Seal  Property  (volume  2,  p. 
730):  "So.  if  A.  sell  land  to  a  banking  com- 
pany, and  they  hold  it  till  their  charter  ex- 
pires, it  will  revert  to  him  or  his  heirs.  But 
such  a  right  is  not  a  reversion;  it  is  a  naked 
possibility  of  reverter,  which  he  could  not. 
conve:^  or  assign,"— citing,  among  other  au- 
thorities, Nlcoll  V.  Railroad  Co.,  12  N.  X.  121, 
122.  It  Is  clear  from  these  authorities,  as 
it  seems  to  me  to  be  upon  principle,  that 
Henry  I.  Venable  had  no  title  whatever  to 
the  land  after  he  conveyed  it  to  Blackburn 
and  others,  and  hence  conveyed  none  to  his 


widow,  Martha  A.  It  follows  that  plaintiff 
took  .nothing  by  her  ijuitclaim  deed  from  the 
latter.  Had  Venable  died  after  the  dissolu- 
tion of  the  Edgar  Collegiate  Institute,  the  ti^ 
tie  would  have  revested  In  him,  on  appellee's 
theory  of  the  case,  and  would  have  passed 
under  his  will  as  after-acquired  property. 
But  no  such  case  is  presented  here.  The 
doctrine  that  real  estate  held  by  a  corpora- 
tion, at  its  death  or  dissolution,  reverts  to 
the  original  grantor  or  his  heirs,  recognized 
by  this  court  In  Mott  v.  Seminary,  129  lU. 
403,  21  N.  B.  027,  and  other  cases,  cannot  be 
availed  of  by  appellee  in  this  case.  She  does 
not  claim  title  as  heir  of  Henry  I.  Venable, 
or  through  any  such  line.  Her  source  of 
title  is  the  devise  to  her  grantor.  For  tbo 
reasons  stated,  she  acquired  no  title  from 
that  source,  and  hence  failed  to  prove,  aa 
she  alleged,  that  she  was  the  owner  of  the 
premises.  The  Judgment  of  the  circuit  court 
must  be  reversed.     Reversed  and  remanded. 


(159  III.  284) 
CITY  OF  CARROLLTON  v.  BAZETTE. 
(Supreme  Court  of  IlUnoia.     Jan.  17,  1896.) 

CoKSTITVTIOn'aI.    hjLMr — MUNICIPAL   COUPOBATIOKB 

—  Licenses  —  U^ikbabonablb  Exebcibb  or 
FowEK — ^Itinbiunt  Mekcbants— Costs. 

1.  A  cit7  Ordinance  prohibiting  persons  tem- 
porarily residing  in. the  city  from  selling  goods 
at  auction  without  a  license,  thereby  discriminat- 
ing between  temporary  and  permanent  residents, 
is  unconstitutionaL 

2.  Const,  art.  0,  8  1,  authorizing  the  general 
a8Semi)ly  to  tax  auctioneers,  etc.,  in  such  manner 
as  it  sliall  from  time  to  time  direct,  by  general 
law  uniform  to  the  class  to  wliich  it  relates,  does 
not  deprive  the  legislature  of  power  to  anthorize 
a  city  to  require  the  payment  of  a  license  to  pur- 
sue Huch  calling. 

3.  An  ordinance  requiring  payment  of  a  li- 
cense by  all  itinerant  merchants,  which  makes 
no  distinction  between  merchants  whose  goods 
are  imported  into  the  state  and  those  whose 
goods  are  manufactured  in  this  state,  and  wliich 
does  not  require  a  license  for  sale  of  ^oods  in 
the  original  packages,  is  not  uaconBtitntional,  as 
a  regulation  of  interstate  commerce. 

i.  A  merchant  shipping  his  goods  from  city 
to  city,  and  transacting  his  busineBS  in  each 
place  for  only  a  few  weeks,  though  he  opens  a 
store  in  each  place,  and  during  the  time  trans- 
acts his  business  as  is  done  by  other  merchants, 
is  an  ''itinerant  merchant,"  within  the  meaning 
of  Act  June  16, 1887,  authorizing  cities  to  license 
such  merchants. 

5.  An  ordinance  imposing  a  license  fee  of 
$10  per  day  on  itinerant  merchants  is  void,  as 
an  unreasonable  exercise  of  the  power  to  license 
such  business. 

6.  On  reversal  by  the  circuit  court  of  a 
judgment  of  a  justice  court  imposing  a  fine  for 
violation  of  a  city  ordinance,  the  municipality  la 
not  liable  for  costs. 

Appeal  from  circuit  court,  Oteene  county; 
George  W.  Herdman,  Judge. 

Appeal  by  the  city  of  CarroUton  from  a 
judgment  of  the  circuit  court  reversing  a 
judgment  of  a  justice  of  the  peace  imposing 
a  fine  on  E.  Bazette  for  violation  of  a  city 
ordinance.    Reversed. 

W.  C.  Scanland  and  Thomas  Henshaw,  for 
appellant    Henry  T.  Kainey,  for  appdiee. 
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GARTER,  J.  Tbis  is  an  appeal  from  a 
Judgment  of  the  circuit  court  of  Greene  coun- 
ty rendered  against  appellant  for  costs,  and 
in  l>ar  of  its  action  on  a  cause  brought  to 
that  court  by  appeal  from  the  Judgment  of  a 
Justice  of  the  peace  imposing  a  flue  of  three 
dollars  and  costs  on  appellee  for  the  viola- 
tion of  an  ordinance  of  the  city  of  Oarroilton. 
The  ordinance  provided  tliat  any  person  or 
corporation  making  sales  of  goods,  wares, 
merchandise,  or  other  things,  except  farm  or 
dairy  produce,  etc.,  upon  the  streets  or  side- 
walks of  the  city,  or  who  should  engage  In 
the  business  of  hawker  or  peddler,  or  who 
should  temporarily  reside  in,  and  vend  at 
auction  any  goods,  wares,  merchandise,  or 
other  things  anywhere  in,  the  city,  or  en- 
gage In  the  business  of  itinerant  merctiant, 
without  having  first  obtained  a  license  there- 
for in  accordance  with  the  provisions  of  the 
ordinance,  should  be  fined  not  less  than  flOO. 
The  ordinance  authorized  the  mayor  to  re- 
voke any  license,  in  his  discretion,  on  tender- 
ing back  the  unearned  license  money.  Sec- 
tion 3  established  the  following  schedule  of 
license  fees:  "Itinerant  merchants  at  retail 
or  auction,  $10.00  per  day.  Foot  peddlers 
and  soliciting  agents,  $2.00  per  day.  •  •  • 
All  other  cases  not  specifically  provided  for, 
$2.00  per  day."  Appellee  applied  for  and  ob- 
tained a  license  to  sell  books,  notions,  watches, 
etc.,  for  the  period  of  .three  weeks,  for  which 
he  paid  a  license  fee  of  $30.  The  license  pro- 
vided that  it  was  subject  to  revocation  by  the 
mayor.  Soon  after  commencing  business, 
appellee  began  to  sell  many  different  kinds 
of  goods  and  wares  not  embraced  within  the 
classes  mentioned  in  the  license,  both  at  auc- 
tion and  in  due  course  of  trade,  at  retail. 
His  license  was  revoked  by  the  mayor,  and 
the  license  fee  tendered  l>ack  to  him,  but  he 
refused  to  accept  it  He  was  notified  by  the 
mayor  tliat,  for  the  business  he  was  then 
engaged  in,  he  would  be  required  to  take 
out  a  license  as  itinerant  merchant,  and  pay 
therefor  $10  per  day.  Appellee  refused  to 
procure  such  license  or  pay  the  amount  de- 
manded, but  continued  to  sell  as  before. 
Complaint  was  made  under  the  ordinance, 
charging  him  with  temporarily  residing  in 
said  city,  and  vending  at  auction  goods, 
wares,  and  merchandise,  and  for  engaging 
In  the  business  of  itinerant  merchant  in 
said  city,  without  a  license.  A  fine  of  three 
dollars  and  costs  was  assessed  by  the  Jus- 
tice of  the  peace.  When  the  ordinance  was 
ofTered  in  evidence  on  the  trial  in  the  cir- 
cuit court,  it  was  objected  to  by  appellee  on 
the  ground  that  both  the  ordinance  and  the 
statute  authorizing  it,  approved  June  16, 1887, 
providing  that  cities,  etc.,  "shall  have  power 
to  license,  tax,  regulate,  suppress  or  prohibit 
Itinerant  merchants  and  transient  vendors  of 
merchandise"  (Rev.  St.,  Meyer's  Ed.  1895, 
p.  232)  were  "unconstitutional  and  void; 
that  they  are  unreasonable,  in  restraint  of 
trade,  tend  to  create  monopolies,  objection- 
able as  class  legislation,  and   discriminate 


between  resident  and  nonresident  auction- 
eers and  merchants,  and,  as  applied  to  the 
facts  in  this  case,  are  an  attempted  inter- 
ference, by  state  regulation,  with  interstate 
commerce."  The  objection  was  sustained  by 
the  court,  as  to  the  first  ctiarge  in  the  com- 
plaint, and  later  in  the  trial,  at  the  close  of 
the  evidence,  the  court  sustained  the  motion 
of  the  defendant  to  exclude  the  ordinance  al- 
together from  the  Jury,  and  to  instruct  them 
to  find  for  the  defendant.  The  Jury  returned 
their  verdict  as  instructed,  and,  after  over- 
ruling appellant's  motion  for  a  new  trial. 
Judgment  was  rendered  against  the  city  for 
costs. 

It  was  insisted  by  the  defendant  that  the 
evidence  showed  that  be  was  not  a  resident 
of  this  state,  and  that  he  was  engaged  in  the 
purchase  of  bankrupt  stocks  of  goods  in  other 
states,  and  shipping  them  into  this  state  for 
sale,  and  that,  as  applied  to  the  facts  of  this 
case,  the  ordinance  was  an  attempted  regula- 
tion of  interstate  commerce,  and  void  for 
that  reason  also.  The  evidence  showed  that 
the  defendant  purchased  such  stocks  of 
goods  wherever  he  could  obtain  them  to  the 
best  advantage,  and  sold  tbem  out  at  retail, — 
sometimes  at  auction,  and  sometimes  in  due 
course  of  trade;  that  for  this  purpose  he 
opened  stores  or  places  of  business  in  differ- 
ent cities  and  villages,  shipping  from  ana 
to  another,  usually  continuing  in  business 
only  a  few  weeks  at  a  time  in  any  one  place. 
Both  the  ordinance  and  the  license  itself 
provided  for  the  revocation  of  the  license  by 
the  mayor,  and  we  are  of  the  opinion,  under 
the  evidence,  there  was  no  abuse  of  this  pow- 
er by  the  mayor. 

But  assuming  that  the  license  granted  to 
sell  books,  notions,  and  watches  was  proper- 
ly revoked,  because  the  sales  of  appellant 
embraced  a  large  class  of  merchandise  not 
designated  In  the  license,  the  question  arises 
whether  that  part  of  the  ordinance  which 
provides  that  no  person  shall  temporarily 
reside  In  said  city,  and  vend  at  auction  any 
goods,  wares,  or  merchandise,  or  engage  in 
the  business  of  itinerant  merchant  in  said 
city,  without  first  having  obtained  a  license 
therefor,  and  fixing  the  license  fee  at  $10 
per  day,  was  within  the  power  of  the  city 
council  to  pass.  Waiving  the  question  tliat 
the  ordinance,  as  set  out,  seems  to  confine 
the  license  fee  of  $10  to  those  coming  with- 
in the  second  class  mentioned  above,— that 
is,  to  itinerant  merchants,— we  are  of  the 
opinion  that  the  city  council  had  no  power 
to  make  any  discrimination  between  resi- 
dents and  nonresidents  of  the  city,  or  be- 
tween those  temporarily  residing  In  the  city 
and  those  permanently  residing  there,  in 
requiring  licenses,  or  in  the  fees  to  be  paid 
for  such  licenses.  This  part  of  the  ordi- 
nance confines  its  operation  to  those  who 
temporarily  reside  In  the  city,  and  would 
seem  to  have  no  reference  to  the  temporary 
character  or  to  the  permanency  of  the  busi- 
ness.   Under  the  provision  in  question,  any 
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one  permanently  residing  la  tbe  city  could 
engage  In  tbe  bnslnesa  mentioned,  either 
temporarily  or  permanently,  without  a  li- 
cense, while  a  temporary  resident  would.  In 
either  case,  be  subject  to  a  fine.  The  city 
council  had  no  power  to  make  such  a  dis- 
crimination, and  that  part  of  the  ordinance 
was  properly  held  to  be  Invalid.  2  Beach, 
Pub.  Corp.  1235;  Village  of  Braceville  t. 
Doherty,  30  111.  App.  645.  But,  as  the  pro- 
vision relating  to  Itinerant  merchants  had 
no  necessary  connection  with  or  dependence 
upon  the  first-mentioned  proTlsion,  it  may 
be  separately  enforced,  unless  found  to  be 
also  Invalid  upon  other  grounds  held  suffi- 
cient In  the  court  below  ta  invalidate  It. 
The  power  of  the  legislature  to  authorize 
cities  and  villages  In  this  state  to  license  and 
regulate  various  kinds  of  business  and  oc- 
cupations carried  on  within  thdr  limits,  and 
to  require  the  payment  of  license  fees,  has 
•o  often  been  the  subject  of  review,  and  so 
often  sustained,  by  this  court,  that  no  ex- 
tended discussion  of  the  general  subject  will 
here  be  attempted.  It  has  been  held  that 
such  power  is  Inherent  In  all  governments; 
that,  except  so  far  as.  limited  or  restrained 
by  the  constitution  of  the  state  or  of  tiie 
United  States,  the  legislature  has  such  pow- 
er, as  being  the  repository  of  all  the  power 
of  the  people  not  taken  from  It.  And  by 
repeated  decisions  of  this  court  it  has  been 
held  that  a  mere  license  fee  Imposed  by  the 
municipal  authorities  under  authority  of  an 
act  of  the  legislature  is  not  a  tax.  Chicago 
Packing  &  Provision  Co.  v.  City  of  Chicago, 
88  IlL  221;  Wiggins  Ferry  Co.  v.  City  of 
East  St  Louis,  102  111.  560,  and  cases  there 
cited.  And  since  the  adoption  of  the  con- 
stitution of  1870,  containing  the  provision 
In  section  1  of  article  9  that  'the  general 
assembly  shall  have  power  to  tax  peddlers, 
auctioneers,  brokers,  bankers,  merchants, 
oommission  merchants,"  etc.,  "in  such  man- 
ner as  it  shall  from  time  to  time  direct,  by 
general  law  uniform  as  to  the  class  upon 
which  it  operates,"  and  sections  9  and  10  of 
the  same  article,  requiring  uniformity  in  tax- 
ation as  to  persons  and  property,  the  same 
view  has  been  maintained,  and  that  these 
provisions  of  the  constitution  have  not  chan- 
ged the  power  of  the  legislature  to  au- 
thorize munlclpalitieB  to  require  and  collect 
Buch  license  fees.  Wiggins  Ferry  Co.  v.  City 
of  East  St  Louis,  102  111.  660.  In  the  case 
cited  it  was  said  by  Mr.  Justice  Walker,  in 
delivering  the  opinion  of  the  court  that: 
"The  latter  words  in  the  first  section,  requir- 
ing tbe  tax  to  be  by  general  law,  and  uni- 
form as  to  the  general  class  upon  which  it 
operates,  have  no  operation  upon  this  case, 
because  this,  as  shown  by  the  cases  cited, 
is  not  a  tax,  but  a  license.  The  constitution 
has  not  prohibited  the  general  assembly 
from  Imposing,  or  authorizing  the  imposi- 
tion of,  the  duty  to  procure  a  license  to  pur- 
sue any  calling,  nor  has  it  limited  the  pow- 
er or  limited  its  exercise.    In  this  respect 


the  power  of  the  legislature  Is  the  same  as 
It  has  ever  been  since  the  organization  of 
the  state  government,  and  no  one,  we  pre- 
sume, will  question  the  legislative  power  to 
require  persons  engaged  In  various  avocar 
tlons  to  procure  a  license  for  tbe  purpose, 
and  thus  regulate  tbe  exercise  of  an  avoca- 
tion." While,  in  numerous  other  cases  in 
which  it  was  urged  that  the  license  fees  ex- 
acted were  taxes,  within  the  provisions  of 
the  constitution  above  referred  to,  the  ques- 
tion whether  the  ordinances  conformed  to 
those  provisions  was  discussed,  yet  the  doc- 
trine announced  by  this  court  in  previous 
cases  has  not  been  departed  from.  How- 
land  T.  City  of  Chicago,  108  111.  496;  Tlmm 
V.  Elarrlson,  109  111.  593;  Braun  v.  City  of 
Chicago,  110  111.  186;  United  States  DlBtiUlng 
Co.  V.  City  of  Chicago,  112  lU.  19;  Kinsley 
T.  City  of  Chicago,  124  IlL  359.  16  N.  B.  26a 

The  ordinance  appears  to  have  been  fram- 
ed upon  the  same  theory  as  other  license 
ordinances,  and  not  upon  the  theory  of 
"levying  taxes,"  In  the  ordinary  acceptation 
of  that  term.  And  If,  under  the  statute  in 
question,  authorizing  cities  to  "license,  tax, 
regulate,  suppress  or  prohibit,  itinerant  mer- 
chants and  transient  vendors  of  merchan- 
dise," It  should  be  conceded  the  city  of  Car- 
rollton  had  power  to  tax  Itinerant  mer- 
chants, as  distinguished  from  the  power  tx> 
require  them  to  pay  a  license  fee,  we  are 
of  the  opinion  that  the  ordinance  was  fram- 
ed under  the  former,  and  not  under  the  lat- 
ter, power.  We  shall  therefore  consider  the 
objections  urged  against  the  validity  of  the 
ordinance,  and  of  the  statute  under  which 
it  was  passed,  without  reference  to  the  pro- 
visions of  the  constitution  above  mentioned, 
relating  to  taxation.  It  is  urged  with  mucb 
force  that  the  statute  itself  Is  unconstitution- 
al; that  the  legislature  has  no  power  to 
suppress  Itinerant  merchants  or  transient 
vendors  of  merchandise,  or  to  prohibit  them 
from  following  their  avocation;  and,  as  ap- 
plied to  the  facts  of  this  case,  it  is  Insisted 
that  even  regarding  the  exercise  of  tbe  pow- 
er as  one  to  license  and  regulate,  it  Is  in 
violation  of  the  federal  constitution,  and  the 
legislation  of  congress  thereunder,  as  an  at- 
tempted regulation  of  interstate  commerce. 
And  to  the  latter  phase  of  tbe  question  the 
arguments  of  counsel  have  been  chiefly  ad- 
dressed. 

We  do  not  think  that  the  latter  contention 
can  be  sustained.  The  ordinance  makes  no 
discrimination  between  such  merchants  whose 
goods  are  imported  into  this  state  from  other 
states,  and  those  whose  goods  are  manufac- 
tured or  purchased  In  this  state,  and  shipped 
from  place  to  place  for  the  purpose  of  sale. 
Nor  does  It  Impose  any  tax  upon,  or  require 
tbe  payment  of  any  license  fee  for,  the  sale 
in  the  original  packages  of  any  articles  im- 
ported from  another  state.  But  the  effect  of 
the  ordinance  is  to  impose  the  bmden,  not  on 
those  engaged  in  importing  goods  into  the 
state  for  sale,  nor  on  the  goods,  as  such  im- 
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porta,  but  npon  those  wbo  are  engaged  In 
the  business  of  selUng  goods,  as  itinerant  meiv 
chantB,  after  snch  goods,  1£  Imported,  hare 
•been  so  acted  upon  by  the  importer  as  that 
they  became  mixed  up  •with  the  mass  of  oth- 
er property  In  the  state.  The  evidence  in 
this  case  showed  that  the  goods  were  pur- 
chased at  assignees'  and  other  bankrupt 
sales,— «ome  In  this  and  some  in  other  states, 
—and  that  the  stoclc  in  question  was  com- 
posed of  such  goods,  a  part  of  which  had 
been  left  unso?d,  and  brought  from  some 
other  city  or  village  in  the  state,  where  ap- 
pellee had  last  carried  on  his  Itinerant  mer- 
chandising. We  think  It  too  clear  for  ex- 
tended argument  that  there  was  no  Interfer- 
ence with,  or  attempted  regulation  of,  com- 
merce between  the  states.  In  the  enforcement 
of  the  ordinance  in  question.  This  question 
was  discussed,  and  the  previous  dectslona  of 
the  supreme  court  of  the  United  States  re- 
viewed, by  Mr.  Justice  Gray,  in  Hmert  v. 
State  of  Missouri,  at  the  October  term,  1894, 
of  the  federal  supreme  court,  to  which  letee- 
«nce  may  be  had  for  the  doctrine  of  that 
court  on  this  question.  156  TJ.  S.  298,  IS 
Sup.  Ct  367. 

But  was  the  ordinance  void  fear  any  of  tiie 
further  reasons  urged  against  it?  We  do  not 
think  it  necessary  to  consider  here  whether 
or  not  the  legislature  had  the  i>ower  to  pro- 
hibit, or  to  authorize  muniuipallties  to  pro- 
hibit, merchants,  whether  permanent  or  itin- 
erant, from  carrying  on  the  business  of  mer- 
chandising. It  must,  however,  be  presumed 
that  it  was  not  intended,  by  the  act  of  1887, 
to  authorize  cities  and  villages  to  suppress 
itinerant  merchants,  or  prohibit  them  from 
carrying  on  their  business,  unless  there 
should  be,  in  the  character  of  the  goods  sold, 
or  in  the  manner  of  conducting  the  business, 
something  detrimental  to  the  public  good 
health,  morality,  comfort,  or  convenience. 
No  such  grounds  for  the  suppression  or  pro- 
hibition, as  a  police  regulation,  of  the  busi- 
ness of  appellee,  appeared  or  was  shown. 
Nor  can  it  be  said,  we  think,  as  a  general 
proposition,  that  there  was  anything  In  the 
business  In  which  appellee  was  engaged  that 
authorized  Its  suppression  by  law.  The  con- 
stitution provides  that  "no  person  shall  be 
deprived  of  life,  liberty  or  property  without 
due  process  of  law";  and  we  have  recently 
held  that  the  right  to  contract  with  reference 
to  one's  own  labor  Is  a  property  right,  and 
cannot  be  taken  away  by  mere  legislative 
enactment  Kltchie  v.  People,  155  111.  98,  40 
N.  E.  454.  The  right  to  buy,  sell,  barter,  and 
exchange  property  is  a  necessary  Incident  to 
its  ownership,  and,  subject  to  reasonable  reg- 
ulations, is  as  much  protected  by  this  provi- 
sion of  the  constitution  as  is  the  ownership 
itself.  The  grounds  upon  which  the  sale  of 
intoxicating  liquors  may  be  prohibited  have 
no  application  to  the  business  of  the  ordinary 
merchant.  In  Schwuchow  v.  City  of  Chica- 
go, 08  IlL  444,  It  was  said  that  the  restraints 
which  the  law  applies  to  liquor  traffic  "axe 


not  like  such  as  restrict  the  ordinary  avoca- 
tions of  Ufe,  which  may  advance  human  hap- 
piness, or  trade  and  commerce  that  neither 
produce  Immorality,  suffering,  nor  want  This 
business  Is,  on  principle,  within  the  police 
power  of  the  states  and  restrictions  which 
may  rightfully  be  ImiKised  upon  It  might  be 
obnoxious,  as  an  Illegal  restraint  of  trade, 
when  applied  to  other  pursuits."  Similar 
views  were  expressed  la  Penneby  v.  City  of 
Chicago,  120  111.  627,  12  N.  K.  227.  In  Laun- 
der v.  City  of  Chicago,  111  lU.  291,  an  ordi- 
nance requiring  licensed  pawnbrokers  to 
make  out,  and  deliver  to  the  superintendent 
of  police,  every  day,  a  copy  from  a  book  to 
be  kept  by  them  of  all  personal  property  and 
other  valuable  things  received  on  deposit  <a 
purchased  during  the  preceding  day,  with  a 
description  of  the  persons 'from  whom  re- 
ceived, was  held  a  reasonable  exercise  of  the 
police  power  for  the  prevention  and  detec- 
tion of  crime;  aind  It  was  there  said  the  bust- 
ness  might  be  prohibited  altogether,  under 
the  power  conferred  on  the  city.  It  was  not, 
however,  put  upon  the  ground  that  the  dty 
might  absolutely  suppress  a  lawfnl  and  harm- 
less business,  but  that  the  power  might  be 
exercised  for  the  prevention  of  crime.  '  We 
must  therefore  conclude  that  it  was  not  the 
lntentl(»i  of  the  legislature  to  authorize  mu- 
nicipalities to  arbitrarily  suppress  merchants, 
or  prohibit  them  from  carrying  on  their  busi- 
ness, within  the  corporate  limits,  on  the 
ground  that  tliey  are  itinerant  at  transient, 
instead  of  permanent,  as  applied  to  tbelr  busi- 
ness in  the  municipality. 

As  applied,  then,  to  the  case  under  consid- 
eration, we  must  consider  the  ordinance  as 
one  to  license  and  regulate  itinerant  mer- 
chants, without  authorizing  the  suppression 
or  prohibition  of  their  business.  AppeUee 
contends  that  he  was  not  an  itinerant  mer- 
chant within  the  meaning  of  the  statute  and 
the  ordinance.  He  insists  that  an  "Itinerant 
merchant"  and  a  "peddler"  mean  the  same 
thing.  We  do  not  think  so.  Neither  the 
statute  nor  the  ordinance  has  furnished  any 
definition.  But  it  cannot  be  supposed  that 
the  legislature  would  have  passed  the  act  in 
question,  authorizing  the  licensing  of  itiner- 
ant merchants  and  transient  venders  of  mer- 
chandise, if  the  power  had  already  been  con- 
ferred in  the  provision  of  the  general  Incor- 
poration law  relating  to  peddleis  and  hawk- 
ers. We  think  the  words  used  very  clearly 
express  the  meaning  of  the  lawmaking  pow- 
er, and  that  they  would  generally  be  well 
understood.  The  word  "merchant"  has  a 
well-known  meaning;  but  whether  a  partic- 
ular trader  is  a  merchant,  <»  not,  might,  un- 
der the  facts  of  the  particular  case,  be  some- 
what difficult  to  determine.  But  It  cannot 
be  doubted  that  appellee  was  a  merchant 
He  opened  a  store,  stocked  it  with  various 
articles  of  merchandise,  and  sold  as  other 
merchants  do.  And  the  only  dUTerencei  aside 
from  selling  sometimes  at  auction,  was  tliat 
his  busineaa  was  not  permanent  in  the  parties 
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nlar  city  or  village  ia  which,  for  the  time.  It 
was  carried  on.  It  was  not  intended  to  be 
permanent.  It  was  intended  to  be,  and  was, 
tranBitory.  He  took  Ms  stock  of  goods  from 
city  to  city,  sold  bis  goods,  and  transacted 
business  as  a  merchant,  for  a  few  weeks  only 
in  each  ^lace;  and  we  cannot  conceive  of  a 
more  appropriate  designation,  as  applied  to 
his  case,  than  that  of  "Itinerant  merchant" 
Without  finding  it  at  all  necessary  here  to  un- 
dertake to  give  any  precise  definition  of  the 
term,  applicable  to  other  cases  that  may 
arise,  we  hold  that  appellee  was  an  itinerant 
merchant  A  different  conclusion  seems  to 
have  been  reached  by  the  supreme  court  of 
Georgia  in  Gould  v.  Hayor,  etc.,  55  Ga.  678, 
where  it  was  held  that  a  trader  who  opened  a 
store,  and  proceeded  there  to  sell  ottt  a  large 
vtock  of  goods,  and  did  not  convey  any  of  the 
goods  from  place  to  place  in  the  city,  and  sell 
in  that  way  or  by  sample,  but  waited  for  cus- 
tomers to  come  to  his  place  of  business,  was 
not  an  itinerant  trader,  within  the  meaning 
of  the  charter  of  the  city  and  the  laws  of 
'that  state.  But  in  that  case  the  court  de- 
fined the  terms  "Itinerant  trader"  and  "ped- 
dler" to  mean  subetantlally  the  same  thing, 
as  they  had  theretofore  been  used  in  the 
same  sense  in  the  statutes  and  decisions  of 
that  statd.  But  the  reasoning  there  employ- 
ed cannot  control  here,  and,  without  stopping 
here  to  point  out  further  distinctions  between 
the  two  cases,  we  must  hold  that  appellee 
was,  within  the  meaning  of  our  statute,  an 
itinerant  merchant  A  conclusiun  similar  to 
the  one  here  arrived  at  was  reached  by  the 
appellate  court  of  the  Second  district  in  the 
case  of  Twining  v.  City  of  Elgin,  38  ni.  App. 
861. 

Holding,  then,  that  tbe  city  of  CarroUton 
had  tbe  power  to  license  and  regulate  the 
business  of  appellee,  but  not  to  suppress  or 
prohibit  it,  the  question  is  presented  whether 
or  not  tbe  requirement  of  tbe  payment  of  a 
license  fee  of  $10  per  day  was  unreasonable, 
oppressive,  and  prohibitory  in  its  character; 
for  it  must  be  conceded  that,  if  the  city  had 
no  power  to  suppress  or  prohibit  directly,  it 
had  no  power  to  do  so  indirectly,  by  the  im- 
position of  unreasonable  and  oppressive  bur- 
dens. In  Braun  v.  City  of  Chicago,  110 
m.  186,  it  was  said:  "Nor  is  the  objection 
weO  taken  that  no  business  can  be  regulated, 
or  burthens  Imposed  on  its  pursuit,  unless 
there  be  power  to  suppress  the  business.  In 
tbe  case  of  Wiggins  Ferry  Co.  v.  City  of 
Bast  St  Louis,  102  Ul.  560,  it  was  hdd  the 
legislature  had  power  to  authorize  the  dty 
to  regulate  the  ferry,  and  Impose  a  license 
fee  for  each  boat  used  by  the  company,  not- 
withstanding the  franchises  the  company 
were  exercising  were  granted  by  charter 
from  the  legrlslature.  Tet  no  one  will  claim 
that  the  legislature  could  repeal  the  charter, 
or  Impair  Its  franchise,  or  authorize  the  dty 
to  do  80.  The  case  was  affirmed  In  the  fed- 
eral siq>reme  court.  2  Sup.  Ct  267.  Until 
a  oompatatlvely  recent  date,  oar  legislature 


required  all  merchants  of  ev&y  kind  to  pay 
for  and  procure  a  license  to  vend  tbeir  goods, 
wares,  and  mawhandlBe,  under  a  penalty. 
Nor  are  we  aware  that  the  power  waa  ever 
queettoned.  And  similar  laws  have  been  in 
force  in  tbe  various  states  of  the  Union  from 
their  organization  until  a  recent  date,  if  not 
until  the  present  time.  In  the  case  of  How- 
land  V.  City  of  Chicago.  106  111.  496,  It  was 
held  that  the  legislature  bad  power  to  au- 
thorize the  dty  to  require  a  keeper  of  a  liv- 
ery stable  to  procure  a  license  for  the  pur- 
pose, under  a  penalty  tor  failing  to  do  sa 
Such  an  occupatl<m  Is  a  natural  right,  as 
legitimate  as  is  that  of  either  of  these  ap- 
pellants." And  in  Kinsley  v.  City  of  Chi- 
cago, 124  111.  868,  13  N.  E.  260,  after  stating; 
the  rule  iald  down  by  other  authorities,  that 
the  license  fee  should  be  such  fee  only  as  will 
legitimately  assist  in  tbe  regulation,  it  was 
said  that  this  court  has  always  applied  a 
more  liberal  rule  of  construction  in  reference 
to  license  fees,  and  that  such  fees.  In  quite 
large  amounts,  and  manifestly.  In  part  at 
least  for  revenue,  have  been  sustained.  Bnt 
It  has  not  been  held,  as  supposed  by  counsel 
for  appellant,  that  in  such  cases,  where  tbe 
business  may  not  be  prohibited  altogether, 
the  amount  of  the  burden  to  be  imposed  is 
entirely  in  the  discretion  of  the  mnniclpal 
authorities  imposing  it  Connsd  for  appel- 
lant cite  United  States  Distilling  Co.  v.  City 
of  Chicago,  112  111.  19,  as  supporting  tbeir 
contention  in  this  regard.  The  license  fee 
required  by  the  city  of  Chicago  for  carrying 
on  the  business  of  distiller  or  brewer  was 
$500  per  annnm,  and  this  court,  following 
other  cases,  held  that  while  such  a  license 
fee  was  not  a  "tax,"  In  the  constitutional 
sense  of  that  term,  still  It  might  be  imposed 
for  substantial  revenue;  and  it  was  said 
that  "observing  constitutional  restrictions, 
the  amount  would  seem  to  be  within  tbe  dis- 
cretion of  the  body  Imposing  It"  The  limi- 
tation to  the  discretion  of  the  body  imposing 
the  license  fee,  as  expressed  In  that  case,  is 
Bubfitantial  and  Important.  It  is  a  consti- 
tutional limitation.  If  the  constitutional  pro- 
vision that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law  forbids  the  suppression  or  prohibition 
of  appellant's  business  on  the  sole  ground 
that  it  is  transitory.  Instead  of  permanent,  in 
the  municipality,  then  it  also  forbids  its  de- 
struction by  the  Imposition  of  unequal  and 
excessive  license  fees,  prohibitory  in  their 
character.  A  liberal  rule  in  construing  grants 
of  power  to  municlpalltleB  in  respect  to  the 
Imposition  ot  license  fees  has  been  adopted 
by  this  court,  but  it  has  never  been  held  that, 
where  there  is  no  power  to  snppress  or  pro- 
hibit they  have  unlimited  discretion  In  fix- 
ing the  amount  of  such  fees.  In  Wiggins 
V.  City  of  Chicago,  68  111.  372,  it  was  said: 
"The  power  conferred  by  the  charter  to  tax, 
license,  and  regulate  auctioneers,  authorized 
the  city  to  adopt  any  reasonable  ordinance 
for  the  purpose.    Tbe  charter  points  oat  so 
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particular  mode,  ne  dtj  may  tax,  may  U- 
ceoBe,  may  reflate,  the  buBlness  of  auction- 
eers. The  city  may  not  directly  prohibit  the 
business,  nor  can  It  adopt  such  unreasonable 
regulations  as  would  produce  such  results,  or 
even  be  oppresslvt.  and  highly  injurious  to 
the  business."  And  a  license  fee  of  |200  per 
annum  Imposed  by  ordinance  on  auctioneers 
was  held  not  an  unreasonable  exercise  of  the 
power  conferred  by  the  charter.  See,  also, 
Gartside  r.  City  of  Bast  St  Louis,  43  111.  47. 
In  the  case  of  Sipt  t.  Murphy,  decided  by 
the  supreme  court  of  Ohio,  reported  In  31  N. 
B.  884,— somewhat  rnalogous  to  the  case  at 
bar,— it  was  held  that  the  imposition  of  a  li- 
cense fee,  |25  a  day,  by  the  city  of  Colum- 
bus, for  selling  any  goods,  wares,  etc.,  at  auc- 
tion. Imported  into  such  city  for  the  purpose 
of  being  so  sold,  wasan  unreasonable  exercise 
of  the  power  conferied  by  the  statute,  al- 
though the  statute  purported  to  give  cities 
the  power  "to  regulate,  license  or  prohibit" 
the  business,  and  that  tlie  effect  of  the  ordi- 
nance was  largely  to  prohibit,  under  the 
name  of  a  license,  the  sale  at  auction  of 
goods  brought  into  the  corporation  for  that 
purpose,  which  entned  into  the  daily  use  and 
consumption,  and  wldch  would  not  be  ex- 
cluded by  any  police  regulation  as  being 
detrimental  to  the  public  health,  comfort, 
and  convenience,  and  that  the  ordinance  was 
to  restraint  of  trade,  and  opposed  to  the  pub- 
lic policy  of  the  state.  See,  also.  Brooks  y. 
Mangan  (Mich.)  49  N.  W.  633.  Under  the 
liberal  rule  adopted  by  this  court,  such  li- 
cense fees,  while  impoeed  under  the  general 
police  power,  may,  as  we  have  seen,  be  im- 
posed not  only  ab  a  mere  means  of  regula- 
tion, but  also  tor  revenue.  Under  such  a 
rule,  it  becomes  a  question  not  always  easy 
of  solution  to  determine  whether  or  not  the 
Imposition  of  a  certain  amount  to  be  paid  as 
a  license  fee  Is  an  oppressive  exercise  of  a 
statutory  power;  having  the  effect,  whether 
BO  designed  or  not,  to  suppress  and  prohibit 
the  business  upon  which  It  Is  imposed,  rather 
than  merely  to  license  and  regulate,  it,  and 
require  it  to  bear  its  due  share  of  the  public 
burdens.  And  it  must  be  admitted  that  the 
question,  so  far  as  It  comes  within  the  dis- 
cretion of  the  municipal  authorities,  is  one 
for  them,  and  not  lor  the  courts,  to  deter- 
mine. It  Is  only  when  the  ordinance  is 
plainly  unreasonable  and  prohibitive  In  Its 
■  character,  where  there  is  no  power  to  pro- 
hibit, that  the  courts  may  interfere  and  pro- 
nounce it  invalid.  2  Beach,  Pub.  Corp.  { 
1234;  Cooley,  Const.  Llm.  200.  We  are,  how- 
ever, of  the  opinion  that  the  ordinance  In 
question  Is  of  that  character.  A  license  fee 
of  $10  for  each  day  making  no  discrimina- 
tion on  account  of  the  extent  of  the  business, 
or  the  length  of  time  during  which  It  is  car- 
ried on,  would  appear  to  beunnecessarily  bur- 
densome, in  such  a  case,— In  general  restraint 
of  trade,  and  prohibitory  of  the  business. 
The  business  of  itinerant  merchant  would 
have  to  be  much  more  remunerative  than  or- 


dinary merchandising  to  small  dtles,  b>  siip- 
Tlve  under  a  burden  of  this  character, 
amounttog  to  more  than  $3,000  per  annum. 
We  are  therefore  of  the  opinion  that  the  (w- 
dinance  is  void,  and  that  the  learned  Judge 
of  the  circuit  court  did  not  err  to  so  holding, 
and  to  tostructlng  the  Jury  to  find'  the  de- 
fendant not  guilty. 

But  there  was  error  to  rendering  Judgment 
against  appellant  for  costs.  The  dty  was 
not  liable  for  costs  in  such  a  case.  Ander- 
son V.  Schubert.  158  IlL  7S>  41  N.  B.  853. 
We  think  this  question  was  correctly  decided 
by  the  appellate  court  to  the  following  cases: 
Town  of  N(dcoml8  v.  Harkey,  31  IIL  App. 
107;  City  of  Petersburg  v.  Whltnack,  48 
111.  App.  663;  Foesdman  v.  City  of  Spring- 
field, 38  111.  App.  296.  For  the  error  Indicat- 
ed the  Judgment  la  leversed.  Judgment  re- 
versed. 


cm  m.  ta» 

BOXNTON  V.  PEOPLE  ex  rel.  KEBN,  Ooii»- 
ty  Collector. 

(Supreme  C3ourt  of  Illinoli.    Jan.  20,  1896.) 

DaUNQUEITT  SPICIAL  ASSESRMIRT  —  SaLB  TO  BiX- 
rORCB— DBVBNSE— EqniTABLB  JCBIBDICTIOX. 

1.  Kev.  St  c.  24,  art  9,  t  39,  provides  that 
no  defense  can  be  urged  against  a  judgment  for 
the  sale  for  delinquent  special  assessments  which 
was  available  against  the  making  or  confirma- 
tion of  the  assessment  The  revenue  law  made 
applicable  by  Id.  {  44,  to  the  enforcement  of  judg- 
ments for  spedal  assessments,  in  section  101 
(Bev.  St  c.  120),  provides  for  a  summary  hear- 
ing of,  and  judgment  on,  any  defense  present- 
ed to  a  collector's  application  for  an  order  of 
sale  for  delinquent  taxes.  Held,  that  equity 
has  no  Jurisdiction  to  enjoin  a  sale  for  a  delin- 
quent special  assessment  for  layine  a  sidewalk 
l)ecause  the  public  has  not  acquired  title  to  the 
land  on  which  the  sidewalk  was  laid,  since  an 
adequate  remedy  is  provided  by  law. 

2.  Bev.  St  c.  24,  art  9,  §  39,  makes  the  re- 
tarn  of  the  collector  on  his  application  for  judg- 
ment for  the  sale  of  land  for  delinquent  special 
assessments  prima  facie  evidence  that  the  la^ 
has  been  complied  with,  and  that  the  special 
assessment  mentioned  is  due  and  anpaid,  and 
provides  that  no  defense  can  be  arged  against  a, 
judgment  of  sale  therefor  which  was  available 
against  the  mailing  or  the  confirmation  of  the 
assessment  Held,  that  where  the  collector,  on 
application  for  judgment  for  sale  for  a  delin- 
quent special  assessment  for  layin;;  a  sidewalli, 
presented  his  return  duly  executed,  proof  that 
the  sidewalk  was  laid  on  private  groond,  and 
that  title  thereto  has  not  been  acquired  by  the 
public,  presents  no  defense. 

Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

Application  on  relation  of  Charles  Kem, 
county  collector,  against  Charles  W.  Boyn- 
ton,  for  judgment  of  sale  for  a  delinquent 
special  assessment  From  a  Judgment  for 
plaintiff,   defendant  appeals.     Affirmed. 

This  is  an  appeal  from  the  order  or  Judg- 
ment of  the  county  court  of  Cook  county  for 
the  sale  of  a  lot  of  appelUmt  delinquent  for 
the  nonpayment  of  a  special  assessment  lev- 
ied on  said  lot  for  the  construction  of  a  ce- 
ment BldewaJik  on  botb  sides  ol  MichlKan 
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avenue,  from  Fifty-Fifth  gtreet  to  Sixty- 
Third  street  Two  objections  were  flleu  to 
tbe  rendition  of  judgment  Tbe  first  of 
these  It  Is  unnecessary  to  mention.  The  sec- 
ond was  atf  follows:  "Second.  The  land  up- 
on which  the  said  Improvement  was  propos- 
ed to  be  constructed  was  not,  at  tbe  time  of 
the  filing  of  the  petltlpn,  dedicated  to  public 
use,  nor  had  It  been  condemned  therefor, 
nor  has  said  land  since  been  dedicated  or 
condemned  for  public  use,  nor  have  any 
steps  been  taken  to  acquire  the  same  by  the 
city  of  Chicago;  and  said  premises  upon 
which  the  said  Improvement  has  been  made 
was,  and  still  Is,  private  property."  iviong 
with  the  objections  there  was  submitted  to 
the  court  a  stipulation  containing  the  follow- 
ing agreed  statement  of  facts:  "That  the  ob- 
jector, Charles  W.  Boynton,  Is  the  owner 
in  fee  simple  of  lot  thirteen  (13)  In  Nash, 
Gray  &  Rankin's  subdivision  of  the  south 
twenty-seven  (27)  acres  of  the  southwest 
quarter  (S.  W.  ^)  of  tbe  souiuwest  quarter 
(&  W.  %)  of  section  fifteen  (15),  township 
thirty-eight  (38)  north,  range  tourteen  (14) 
east  of  the  third  principal  meridian;  that 
said  premises  abut  upon  Michigan  avenue, 
between  Fifty-Fifth  and  Sixty-Third  streets; 
that  said  street,  in  front  of  the  property  of 
said  objector,  is  laid  out  and  Is  sixty-six  (66) 
feet  wide,  and  no  more;  that  said  premises 
of  said  objector,  out  to  tbe  line  of  said  Mich- 
igan avenue,  as  platted,  sixty-six  (66)  feet 
wide,  are  now  In  i>osBesBlon  of  said  Charles 
W.  Boynton,  and  were  fenced  In,  and  In  his 
possession,  at  the  time  the  assessment  No. 
18,258  was  first  levied  by  the  dty  of  Chi- 
cago; that  the  ordinance  upon  which  said 
assessment  was  based  provided  for  the  con- 
struction of  a  cement  sidewalk  extending 
through  and  upon  a  strip  of  the  objector's 
property  seventeen  (17)  feet  wide,  running 
parallel  to  and  abutting  upon  said  Michigan 
avenue; '  that  said  special  assessment  was 
afterwards,  to  wit,  on  the  12th  day  of  April, 
A.  D.  1893,  confirmed  by  tbe  county  court 
of  C!ook  county,  and  that  thereafter,  pursu- 
ant to  said  ordinance  and  said  assessment, 
tiie  said  city  of  Chicago  let  the  contract  for 
constructing  the  Improvement  above  describ- 
ed, and  that  the  contractor  to  whom  said 
contract  was  let  afterwards  broke  down  the 
fence  and  laid  down  a  cement  sidewalk,  pur- 
suant to  said  ordinance  and  said  assessment, 
upon  the  strip .  of  land  above  described, 
which  is  and  was  the  property  of  said  ob- 
jector, and  was  in  his  possession  at  that 
time;  that  the  said  city  of  Chicago  has  at 
no  time  taken  steps  to  acquire  title  to  said 
strip  of  private  property;  and  that  said  strip 
upon  which  said  cement  sidewalk  h^  been 
laid  does  not,  and  never  did,  belong  to  the 
said  city  of  Chicago,  but  is  the  private  prop- 
erty of  tbe  said  Charles  W.  Boynton."  The 
court  overruled  the  objections,  and  entered 
an  order  and  judgment  for  the  sale  of  ^ae 
lot  of  appellant  for  tbe  payment  of  the  as- 
sessment levied  upon  iC 


WUson,  Moore  &  McDvaine,  for  appellant 
J.  D.  Adair,  for  appellee. 

BAKER,  J.  (after  stating  tbe  facts).  This 
court  has  held  In  numerous  cases  that  tbe 
owner  of  prc^erty  specially  assessed  for  a 
local  improvement  cannot  when  application 
is  made  for  confirmation  of  the  assessment 
interpose  the  objection  that  the  municipal 
corporation '  baa  not  acquired  title  to  the 
ground  or  land  upon  which  the  Improvement 
has  been,  or  is  to  be,  made.  Tillage  of  Hyde 
Park  V.  B<M-den.  M  lU.  26;  Holmes  v.  Vil- 
lage of  Hyde  Park,  121  IlL  128, 13  N.  E.  540; 
Hunerberg  v.  Village  of  Hyde  Park,  130  IlL 
156,  22  N.  E.  486;  Leman  v.  City  of  Lake 
View,  131  111.  388,  28  N.  E.  846;  Ck>odwllUe 
V.  City  of  Lake  View,  137  ni.  51,  23  N.  B. 
346;  Burhans  v.  Village  of  Norwood  Paik, 
138  111.  147,  27  N.  B.  1088. 

It  is  claimed  by  counsel  for  appellee  that, 
upon  an  application  of  the  county  collects 
for  judgment  and  cnrder  of  sale  in  the  mat- 
ter of  a  special  assessment,  the  only  ques- 
tions that  a  court  can  try  are  those  of  Ju- 
risdiction and  dellntquency.  On  the  other 
hand,  counsel  for  appellant  c(mtend,  that 
under  the  law  as  It  now  stands,  everything 
which  shows  that  a  special  assessment  ought 
not  to  be  collected,  and  which  by  reason  of 
tbe  statute  and  the  decisl(ms  of  tbe  courts, 
cannot  be  raised  or  heard  at  the  time  of 
the  application  for  judgment  of  confirma- 
tion, can  be  urged  as  a  defense  upon  tbe 
application  of  the  county  collector  for  judg- 
ment of  sale,  and  proper  relief  granted  by 
the  court  ui>on  such  application.  In  regard 
to  the  return  made  by  the  collector  whan 
applying  for  judgmmt  of  sale.  It  is  pro- 
vided In  the  next  to  the  last  sentence  of 
section  89,  art.  9,  c.  24,  Rev.  St,  that  "said 
report  when  so  made,  shall  be  prima  facie 
evidence  that  all  the  forms  and  require- 
ments of  the  law  In  relation  to  making  said 
return  have  been  compiled  wltb  and  that  the 
special  assessments  mentioned  in  said  re- 
port are  due  and  unpaid."  And  the  last 
clause  in  the  section  reads  thus:  "And  upon 
the  application  for  judgment  upon  such  as- 
sessment, no  defense  or  objection  shall  be 
made  or  heard  which  might  have  been  Inter- 
posed in  the  proceeding  for  the  making  of 
such  assessment  or  the  application  for  tbe 
confirmation  thereof."  The  expression  "pri- 
ma facie  evidence,"  in  the  first  sentence,  im- 
plies, ex  vl  termini,  that  the  case  made  by 
the  report  may  be  rebutted.  And  it  seems 
to  be  tbe  necessary  Implication  from,  and 
meaning,  of  the  last  clause  of  the  section, 
that  any  valid  and  lawful  objection  or  de- 
fense there  may  be  against  the  collection  of 
the  assessment  which  could '  not  have  been 
Interposed  at  the  time  of  making  the  assess- 
ment, or  upon  tbe  application  for  confirma- 
tion thereof,  may  be  availed  of  when  the 
collector  applies  'for  an  order  of  sale.  Be- 
sides this,  section  44  of  tbe  same  article 
and  chapter  of  the  statute  provides,  that  the 
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general  revenne  Ietvb  of  the  state  in  ref- 
erence to  proceediii^s  to  recover  Judgments 
for  delinquent  tases,  and  tlie  sale  of  prop- 
erty ttiereon,  sbali  be  applicable  to  proceed- 
ings to  collect  special  assessments.  And  sec- 
tion 191  of  the  revenue  law  provides  that 
when  the .  county  collector  makes  an  appli- 
cation for  an  order  of  sale  for  delinquent 
taxes,  "if  defense  specifying  in  writing  the 
particular  cause  of  objection  be  offered  by 
any  person  interested  In  any  of  said  lands 
or  lots,  to  the  entry  of  the  Judgment  against 
the  same,  the  court  shall  hear  and  deter- 
mine the  matter  in  a  summary  manner,  with- 
out pleadings,  and  shall  pronounce  Judgment 
as  the  right  of  the  case  may  be."  In  cases 
which  liave  arisen  under  prior  statutes  in 
regard  to  special  assessments,  where  provi- 
sion was  made  that  the  owner  of  the  land 
assessed  might  make  defense,  this  court  uni- 
formly held  that  any  defense  might  be  made 
which  would  show  that  the  assessment  ought 
not  to  be  collected.  And  in  several  of  these 
cases  the  court  nsed  the  strong  expression 
that  "less  than  this  would  be  but  a  mock- 
ery of  Justice."  Pease  v.  City  of  CblcagOi 
21  111.  500;  City  of  Chicago  v.  Burtlce.  24 
111.  489:  Fobs  v.  City  of  Chicago,  56  IIL 
864:  Creote  v.  City  of  Chicago,  Id.  422. 
There  is  a  marked  difference  between  the 
law  as  it  stood  at  the  time  of  these  decisions 
and  as  it  now  stands,  in  this:  that  under  the 
statute  now  in  force,  as  we  have  already 
seen,  no  defense  or  objection  can  be  made 
or  heard,  when  the  county  collector  applies 
for  Judgment,  that  could  have  been  made 
or  heard  in  the  proceeding  for  the  making  of 
the  assessment,  or  at  the  time  of  the  con- 
firmation thereof.  But,  as  we  have  also 
seen,  a  defense  that  the  city  or  Village  haa 
not  acquired  title  to  the  premises  on  which 
the  improvement  is,  or  is  to  be,  located,  can- 
not be  madfe  or  lieard  in  the  proceeding  for 
confirmation. 

It  is  claimed  by  appellee  that,  in  case  of 
an  objection  such  as  appellant  here  urges, 
the  remedy,  if  one  exists,  is  by  bill  in  chan- 
cery; and  Holmes  v.  Village  of  Hyde  Park, 
supra;  GoodwIlUe  v.  City  of  Lake  View, 
supra;  and  Burhans  v.  Village  of  Norwood 
Park,  supra,— are  cited  as  authorities  in  that 
behalf.  Those  were  all  cases  of  applications 
for  Judgments  of  confirmation,  not  applica- 
tions by  county  collectors  for  orders  of  sale. 
It  is  strongly  intimated  in  those  cases  that 
where  the  municipal  corporation  cannot  or 
will  not  acquire  title,  and  the  assessment 
Is  or  will  be  expended  without  correspond- 
ing benefit,  the  owner  of  the  property  as- 
sessed is  entitled  to  relief.  It  was  held  In 
each  case,  however,  that  that  was  not  a 
matter  proper  for  consideration  in  the  appli- 
cation for  confirmation  of  the  assessment 
made  by  the  commissioners.  And  a  further 
Intimation  was  made.  in.  announcing  one  or 
more  of  these  decisions,  ttiat  in  a  proper 
case  a  conrt  of  equity  would  afford  relief. 
But  is  the  case  before  ns  a  .proper  caM  for 


a  bill  in  chancery?  Clearly  not.  If  there  is 
an  adequate  remedy  at  law.  Here,  at  the 
time  appellant  filed  his  objections  in  the 
county  court,  there,  of  course,  had  not  been 
Judgment  for  the  sale  of  his  lots.  And  the 
statute,  and  the  law  as  announced  in  our 
former  decisions,  gave  him  an  ample  remedy 
by  way  of  objection  or  defense  to  the  appli- 
cation ot  the  county  collector  for  judgment 
and  order  of  sale.  In  City  of  Bloomington 
V.  Blodgett,  24  111.  App.  650,  it  was  held  by 
the  appellate  court  of  the  Third  district 
that  if  It  is  clearly  and  certainly  known, 
from  letting  the  contract  for  the  proposed 
work  or  otherwise,  that  there  la  an  excessive 
levy,  then  there  is  a  legal  defense,  pro  tan- 
to,  as  to  such  excess,  which  should  not  be 
collected,  and  that  such  defense  may  be 
made  in  the  proceeding  by  the  collector  for 
Judgment,  nnder  the  last  clanse  of  section  89 
ot  article  8  of  the  cities  and  Tillages  act, 
and  that,  prior  to  the  rendition  of  final  Judg- 
ment of  sale,  there  Is  a  complete  remedy  at 
law,  and  the  owner  of  the  property  assessed 
has  no  standing  in  a  court  of  equity.  That 
decision,  as  we  think,  announces  sound  doc- 
trine. In  our  opinion,  however,  the  facta 
that  aj>pear  in  the  stipulation  here  in  evi- 
dence do  not  make  out  a  defense  against 
the  collection  of  the  assessment  The  report 
returned  by  the  collector  made  out  a  prima 
facie  case  that  the  special  assessment  levied 
on  appellant's  lot  was  due  and  unpaid.  The 
burden  of  establishing  a  defense  was  Im- 
posed upon  appellant  This  he  did  not  do. 
A  sidewalk  was  in  fact  built  by  the  city, 
as  required  by  the  ordinance,  and  appellant's 
premises  have  all  the  benefits  and  advanr 
tages  of  such  sidewallc  Appellant,  and  all 
other  lot  owners  whose  property  was  as- 
sessed for  the  construction  of  the  sidewalk, 
have  and  enjoy  the  improvement  that  th^ 
property  was  assessed  to  pay  for,  and  nei- 
ther he  nor  they  can  justly  claim  to  be  re- 
lieved from  payment  of  the  benefits  assess- 
ed against  such  property.  Appellant  has  re- 
ceived full  consideration  for  the  assessment 
levied  on  hia  lot,  and  the  question  whether 
he  has  received,  or  is  entitled  to  receive, 
compensation  for  the  strip  of  ground  upon 
which  the  strip  of  sidewalk  is  placed,  is  not 
involved  in  this  litigation.  If  he  is  entitled 
to  compensation,  the  law  will  afford  him  a 
remedy.  There  being  no  error  in  the  rec- 
ord, the  order  and  Judgment  of  the  coonty 
court  are  affirmed.    Afilrmed. 


(m  III.  311) 
LIIXARD  et  aL  v.  NOBLB. 
(Supreme  Court  of  Illinois.    Jan.  17,  1896.) 

AOMINISITKATOn— CXAIM  BT  LAKni.ORD    VOR    RsXT 
— RWBT  TO    fREPBUBSCB-^WAIVBK  0» 

LiEX— Wbat  Constitutbs. 
1.  Rev.  St  c.  80.  {  31.  gives  a  landlord  a 
lien  on  crops  raised  on  the  leased  premises,  to 
continae  for  six  monthe  aft^r  the  lease  expires. 
Section  27  anthorJEes  the  sale  of  imch  crops  as 
perishable  property  only  in  .proceeding  by  dis- 
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tiess.  Sectiafa  Tl.  e.  8,  provldea  that  cl8bn« 
against  estates,  when  allowed,  shall  be  classed 
and  paid  in  the  manner  provided  "by  this  act," 
eonmipneing  with  the  first  class;  and  where  the 
estate  is  insufficient  to  pay  all  demands,  the  de* 
manda  in  bne-plass  shall  be  paid  pro  rata,  wheth- 
er due  by  judgment,  writing  obligatory,  or  other- 
wise, "except  as  otherwise  provided."  Held 
that,  where  n  landlord  was  adtainistrator  of  the 
estate  of  his  deceased  tenant,  who  died  before 
the  rent  was  due,  filed  his  claim  against  the 
estate  "for  and  on  account  of  rent^'  and  by 
proper  proceedings  obtained  judgment  for  its 
allowance  ns  a  claim  of  the  seTenth  class,  within 
three  months  after  the  lease  expired,  such  ad- 
ministrator was  entitled  to  retain  out  of  the  pro- 
ceeds of  the  crop  sold  by  him  a  sum  sufficient  to 
pay  his  claim,  though  insufficient  assets  remain- 
ed to  pay  the  claims  in  prior  classes,  or  the 
widows  award,  and  he  did  not  institute  any 
proper  proceeding  to  assert  and  enforce  his  lien 
for  rent  within  six  months  after  the  lease  ex- 
pired, in  the  absence  of  any  waiver  of  such  lien. 
2.  The  fact^  that  auch-  administrator  issued 
a  distress  warrant  for  the  amount  claimed  for 
rent,  which  was  levied  oil  the  crop;  that  he 
filed  a  petition,  which  was  improperly  docketed 
on  the  law  side  of  the  county  court,  asking  for  a 
sale  of  the  crop  as  perishable  property;  that 
nothing  further  was  done  in  such  case;  and  that 
the  cause  was  afterwards  struck  from  the  dock- 
et,—did  not  constitute  a  waiver  by  him  of  such 
lien, 

'  Appeal  from  appellate  conrt,  Third  district. 

Settlement  of  the  accounts  of  Charles  M. 
Noble,  administrator  of  the  estate  of  Anthony 
Kern,  deceased.  From  a  Judgment  of  the 
appellate  court  affirming  an  order  approving 
the  report  of  sncb  administrator,  J(An  T. 
LiUard  and  others  appeal.    Affirmed. 

Anthony  Kern  died  November  22,  1890,  and 
letters  of  administratiCHi  were  issued  to  de- 
fendant in  error  on  the  28th..  At  the  time 
of  his  death  Kern  was  tenant  upon  Noble's 
fftrm,  nnder  a  lease  for  a  year,  expiring 
March  1,  1881,  and  owing  him,  upon  notes 
given  for  rent,  due  January  1,  1891,  the  sum 
of  $980.  The  widow's  award  amounted  to 
$1,222.40,  of  which  she  received  $400  In  prop> 
erty,  and  assigned  the  residue  to  John  T.  Idl- 
lard,  for  himself  and  Llnebarger  and  Darnall, 
his  coplalntlffs  in  error;  a  copy  of  which  as- 
signment was  served  on  the  administrator. 
On  January  7,  1891,  he  issued  his  distress 
warrant  for  the  amonnt  he  claimed  for  rent, 
which  was  returned  on  the  15tb  levied  upon 
certain  corn  stated  in  the  return,  and  foi-m- 
ally  admitted  on  the  trial  to  have  been  raised 
by  the  deceased  on  the  demised  premises.  On 
the  same  day  (January  16)  he  filed  his  notes, 
with  his  claim  for  $980  and  interest  at  6  per 
cent,  from  January  1,  1S90,  "for  and  on  ac- 
count of  rent,"  vetlfled  by  hte  affidavit.  On 
the  20tb  he  filed  a  petition  entitled,  "In  the 
County  Court  Charles  M.  Noble  vs.  Estate 
of  Anthony  Kern,"  reciting  the  facts  above 
set  forth,  with  the  fiu^her  statement  "that 
said  property  distrained  is  of  a  perishable 
nature,  and  In  danger  of  Immediate  waste  or 
decay,  and  the  same  has  not  been  replevied 
or  bonded";  and  praying  "that  Inasmuch  as 
your  petitioner  has  this  dalm  against  the 
said  estate,  and  Is  claiming  a  lien  on  such 
grain,  some  discreet  person  may  be  appointed 
by  the  conrt  to  defend  studi  claim,  and  tbat 


an  order  may  be  entered"  directing  the  bailiff 
to  sdl  the  property,  or  bo  much  as  may  be 
necessary  to  pay  the  amonnt  due  peti- 
tioner and  the  costs  of  this  proceeding,  and 
pay  the  proceeds  to  the  clerk  of  this  court, 
to  be  held  by  him  until  tbe  amount  so  due 
Should  be  adjudicated,  and  then  be  applied 
to  pay  said  costs  and  Claim  and  the  balance, 
If  any,  to  the  administrator^  to  be  held  as  as- 
sets of  said  estate.  It  appears  that  this  mat-, 
ter  was  by  the  clerk  placed  on  the  common- 
law  docket  of  the  court  as  a  separate  case, 
nnder  the  title  above  set  forth,  and  the  iieti- 
tlon  was  not  among  the  files  In  tbe  case  of 
tbe  estate  in  the  probate  court,  but  that  this 
was  done  without  tbe  direction  or  knowledge 
of  tbe  county  Judge,  or  of  the  petitioner,  who 
Intended  It  as  a  proceeding  in  said  case.  Oo 
the  23d  of  March,  1891,  the  administrator's 
claim  was  presented  for  adjudication;  where- 
upon the  court  appointed  John  T.  Lillard  to 
defend,  wbo  appeared,  and  on  hearing,  with- 
out a  Jury,  whicb  was  waived,  upon  "the 
evidence  produced  and  the  arguments  of  conn? 
sel,"  tbe  court  found  there  was  "due  tor  said 
C.  M.  Noble  on  his  said  claim  the  sum  of 
$903..56,  which  Is  allowed  and  entered  against 
eatd  estate,  as  of  class  seven."  No  further 
action,  was  taken  In  the  distress  proceeding, 
and  on  the  14th  of  April  tlie  following  order 
was  entered  on  tbe  common-law  side  of  the 
county  court:  "C.  M.  Noble  vs.  Estate  of 
Anthony  Kern.  Distress  for  Rent.  And 
now  at  this  day  It  Is  ordered  by  the  court  that 
said  cause  be  stricken  from  the  docket."  On 
the  2d  day  of  October,  1892,  Noble  filed  bis 
awom  petition  herein,  setting  forth  that  the 
petition  of  January  29,  1891,  with  copy  of 
the  distress  warrant  above  referred  to,  were 
by  him  intended  to  be  a  part  of  the  files  in 
this  cause,  but  were  placed  on  the  docket  as 
a  separate  proceeding  by  the  clerk  without 
the  knowledge  or  consent  of  petitioner,  and 
asking  that  they  now  be  considered  and  held 
to  be  a  part  of  the  files  in  this  cause.  It  fur- 
ther sets  forth  tbat,  after  the  allowance  of 
his  claim,  he  collected  of  the  estate,  on  sale 
of  the  com,  a  sum  in  excess  of  $1,040.97,  out 
of  which  he  retained  that  amount  for  the 
rent  due  blm,  with  interest,  and  asks  that 
his  act  in  that  behalf  be  approved.  It  also 
refers  to  a  report  as  administrator  sworn  to 
by  him  on  the  18th  of  AprU,  1892,  not  ap- 
pearing In  the  record,  as  containing  a  charge 
for  commissions  on  said  sum  of  $1,046.97, 
amounting  to  $62.82,  which- he  concedes  was 
improper,  and  asks  that  said  amount  be  add- 
ed to  that  therein  stated  as  the  "balance  due" 
from  him.  To  this  petition  plaintiffs  In  error 
answered,  denying  the  facts  alleged,  and  the 
rights  claimed  thereon.  October  8,  1892,  the 
administrator  made  his  final  report,  showing 
charges  againdt  himself  aggregating  $1,083.- 
67,  and  credits  for  moneys  paid  out,  by  Items, 
amounting  to  $1,536.93.  The  latter  included 
the  $1,046.97  retaUied  by  him  for  rent,  as  to 
which  the  report  states  the  Indebtedness  of 
Kem,  at  tbe  time  of  bU  death,  to  the  admin- 
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Islrator  for  rent,  the  issnance  and  lery  of 
the  distress  warrant  on  the  com  mentioned 
In  the  report,  which  was  raised  on  the  de- 
mised premises,  the '  subsequent  sale  of  the 
same  by  Noble  as  administrator,  and  pay- 
ment to  himself  out  of  the  proceeds  of  said 
snm.  It  showed  no  payment  on  account  of 
the  widow's  award,  of  which  ^22.40  remain- 
ed unpaid,  and  for  the  payment  of  which 
.and  other  debts,  if  any,  a  balance  of  only 
¥146.74  remained  in  his  hands  as  adminis- 
trator. To  this  report  plaintiffs  in  error  filed 
exceptions  applicable  only  to  the  item  cliarged 
by  him  for  rent,  and  for  the  same  reasons  as 
were  set  forth  In  their  answer  to  his  petition 
of  October  2d.  That  petition  and  answer, 
and  this  report,  and  exceptions  thereto,  were 
heard  together,  and  an  order  was  made  there- 
on that  petition  and  distress  warrant  marked 
"Filed  January  29, 1891,"  beconsideredand  tak- 
en as  part  of  the  files  in  this  cause,  that  the 
exceptions  to  the  report  be  overruled,  and  that 
the  report  be  approved.  That  order  was  by 
the  circuit  court  affirmed  on  appeal  by  plain- 
tiffs In  error;  and  upon  that  Judgment  they 
prosecuted  a  writ  of  error  to  the  appellate 
court.  The  appellate  court  affirmed  the  Judg- 
ment of  the  circuit  court,  and  the  present 
writ  of  error  is  sued  out  for  the  purpose  of 
reviewing  such  judgment  of  affirmance. 

John  T.  LUIaxd  and  Owen  T.  Reeves,  for 
appellants.     Kerrick  &  Spencer,  for  appellee. 

PER  CURIAM.  In  their  opinion  the  ap- 
pellate court  gives  the  following  reasons  for 
affirming  the  Judgment  of  the  circuit  court 
in  this  case: 

"It  is  shown  and  conceded  that  the  full 
amount  of  the  item  In  dispute  was  due  from 
the  estate  of  Kern  to  Noble  for  rent:  that 
Noble,  as  landlord,  had  a  lien  on  the  crops 
grown  on  the  demised  premises  during  the 
term;  that  the  corn  in  Question  was  so 
grown;  and  tliat  the  amount  retained  by 
Noble  was  wholly  out  of  the  proceeds  of 
his  sale  of  the  same  as  administrator.  But 
it  Is  contended  that  he  was  entitled  to  share 
only  pro  rata  with  other  creditors  of  the  sev- 
enth class,  and  with  them  only  in  the  assets 
remaining  after  the  payment  In  full  of  the 
claims  of  the  first  six  classes,  for  the  rea- 
sons assigned  that  his  claim  was  allowed  and 
classed  as  of  that  class,  and  that  he  failed 
to  institute  any  proper  proceeding  to  assert 
and  enforce  his  lien  within  six  months  from 
the  determination  of  the  lease.  It  was  prop- 
er that  he  should  file  for  proof  and  allow- 
ance -Whatever  claim  he  had  against  the 
estate,  and  dear  that  the  claim  he  did  file 
was  of  the  seventh  class  described  in  the 
statute,— not  coming  within  either  of  the 
six  preceding.  Rev.  St.  c.  3,  S  71.  But  it 
was  made  and  filed  expressly  'for  and  on  ac- 
count of  rent,'  and  was  allowed  accordingly; 
for,  'the  Judgment  of  allowance  not  being 
(nil  and  formal,  its  import  and  effect  should 
be  ascertained   by  reference  to   the   claim. 


It  not  only  fixes  the  amount,  bat  Identifies 
the  cause  of  action.  Being  such,  the  statute 
gave  him  a  lien  on  the  com  In  question,  to 
continue  for  six  months  from  the  expiration 
of  the  lease.  Chapter  80,  §  31*.  It  was  a 
paramount  lien,  of  which  every  person  must 
take  notice,  and  which  can  be  lost  only  by 
waiver,  or  failing  to  enforce  It  at  the  proper 
time.  It  depends  for  its  vitality  upon  such 
facts,  and  the  statute  applicable  thereto,  and 
not  upon  the  Judgement  of  any  court  or  the 
employment  of  any  means  for  its  enforce- 
ment. It  precedes  these,  and  would  continue 
for  the  time  so  fixed  without  them,  or  how- 
ever defective  they  might  be,  unless  waived. 
Frlnk  v.  Pratt,  130  111.  327,  and  cases  cited 
on  page  333,  22  N.  E.  819.  Hence,  if  the 
county  <^urt,  sitting  in  probate  or  in  com- 
mon law,  had  refused  to  recognize  the  claim 
as  a  lien,  as  it  is  assumed  and  asserted  in 
the  argument,  such  refusal  would  not  have 
affected  its  statutory  character  and  dignity. 
But  the  Judgment  of  March  23d,  allowing 
the  claim,  .and  classing  it  as  of  the'  seventh 
class,  without  expressly  giving  it  priority 
as  a  lien,  was  not  such  refusal.  Nor  was 
the  order  of  April  14th,  striking  the  supposed 
case  from  the  common-law  docket.  There 
was  no  such  case  on  that  side  of  the  court. 
It  was  improperly  placed  on  that  docket 
The  title  of  the  petition,  filed  with  the  dis- 
tress warrant  on  January  29th>,  upon  which 
it  was  so  entered,  clearly  showed  it  belonged 
in  the  files  In  the  case  previously  and  then 
pending  on  the  probate  side,  of  which  the 
court  In  its  character  as  a  common-law  court 
had  no  Jurisdiction.  The  proper  practioe, 
therefore,  was  to  order  it  stricken  from  its 
docket.  Wadhams  v.  Hotchklss,  80  HL  439. 
The  petition,  being  on  its  face  addressed 
To  the  Judge  of  the  County  Court  of  Mc- 
Lean County,'  entitled  "O.  M.  Noble  vs.  The 
Estate  of  Anthony  Kern,'  and  stricken  by 
that  Judge  from  his  common-law  docket, 
could  go  nowhere  but  in  the  files  in  the 
same  case  on  the  probate  side,  as  was  evi- 
dently intended  by  the  petitioner  when  it 
was  filed,  and  so  afterwards  found  as  a  fact 
by  the  same  Judge  in  the  latter  case.  The 
order  striking  it  adjudicated  nothing  toucb- 
Ing  the  claim.  Frederick  v.  Bank,  106  lU. 
147.  Whether  the  petition  was  or  was  not 
brought  to  the  attention  of  the  court  in 
probate  before  March  23d,  when  the  claim 
was  allowed  and  classed,  is  not  very  material. 
It  would  have  served  to  show  more  distinctly 
that  Noble  filed  his  claim  as  a  lien  upon  the 
corn;  but  the  court  could  not,  or  presumably 
would  not,  have  granted  the  order  asked 
for,— that  the  bailiff  sell  it  as  perishable  prop- 
erty,—because  the  statute  authorized  it  only 
in  the  course  of  proceeding  by  distress  (Bev. 
St.  c.  80,  S  27),  and  here  there  had  been  no 
valid  distraint,  the  tenant  having  died  before 
the  warrant  Issued,  and  the  proceedings  so 
undertaken  having  been  abandoned.  No  or- 
der, however,  was  in  fact  ever  made  by  that 
court  upon  or  in  relation  to  that  petition,  ud- 
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til  October  8,  1892,  In  the  one  approving  his 
final  report,  and  by  that  only  declaring  and 
holding  It,  with  the  diatress  warrant  annex- 
ed, a  part  of  the  files  In  this  case.  It  had 
long  ceased  to  require  or  admit  of  any  other. 
An  administrator  to  defend  had  been  ap- 
pointed and  liad  served,  and  tbere  had  been 
no  bailiff  In  posaeaslon  of  the  com  since  the 
claim  was  allowed.  N(A)le,  himself,  aa  ad- 
ministrator, had  sold  it,  and  retained  oat 
of  the  proceeds  the  amount  of  bis  claim,  and 
as  early  as  the  preceding  April  so  reported 
to  the  court  Nothing  of  the  prayer  remain- 
ed and  therefore  nothing  was  denied.  So 
there  has  been  no  adjudication  against  the 
claim  as  a  lien  to  be  preferred,  unless  by  its 
classification.  And  since  It  does  not  depend 
for  its  vitality  upon  the  institution  of  dis- 
tress proceedings  to  enforce  it,  an  abandon- 
ment of  such  proceedings  is  not  a  waiver  of 
it  Wetsel  V.  Mayers,  91  111.  500.  Nor  do 
we  discover  any  want  of  due  diligence  on  bds 
part  in  its  prosecution.  The  issue  and  levy 
of  a  distress  warrant  is  not  understood  to  be 
^e  only  means  for  the  assertion,  protection, 
and  enforcement  of  the  landlord's  lien. 
Frlnk  v.  Pratt,  130  111.  327,  22  N.  B.  819. 
In  this  case  there  was  neither  necessity  nor 
authority  for  a  resort  to  that  means.  The 
tenant  died  before  any  rent  became  due. 
He  was  in  no  such  default  as  entitled  his 
landlord  so  to  proceed  before  It  became  due, 
having  neither  abandoned  the  premises  (Rev. 
St  c.  SO,  §  33),  nor,  without  consent,  sold  or 
removed,  or  i>ennltted  to  be  removed,  or 
been  about  to  sell '  and  remove,  or  permit 
to  be  removed,  from  the  premises  any  such 
part  of  the  crops  raised  thereon  as  would  en- 
danger his  lien.  Section  34.  Nor  was  the 
landlord  in  any  wise  to  blame  for  the  situa- 
tion. It  is  said  he  might  have  secured  the 
appointment  of  an  administrator  pro  tem., 
and  issued  a  distress  warrant  against  him, 
and  the  case  of  Rauh  v.  Ritchie,  1  111.  App. 
188,  is  cited  to  that  effect.  It  was  there  held 
that,  where  proceedings  by  distress  are  com- 
menced against  the  tenant  in  his  lifetime.  It 
may  be  continued  against  Ma  administrator, 
for  the  reasons  that  the  cause  of  action  sur- 
vives, and  therefore  the  remedy  also,  and 
that  the  statute  expressly  provides  that,  aft- 
er service  of  process  upon  the  tenant  per- 
sonally or  by  publication,  the  suit  'shall  pro- 
ceed in  the  same  manner  as  in  case  of  at- 
tachment' (Rev.  St  c.  80,  §  20),  in  which  the 
proceedings  do  not  abate  by  the  death  of 
the  defendant;  citing  Davis  v.  Day,  19  111. 
386.  But  we  know  of  no  authorily  for  hold- 
ing that  a  proceeding  by  distress  may  be 
commenced  against  an  administrator.  Its 
only  use  is  to  obtain  possession  of  the  prop- 
erty which  the  tenant  might  otherwise  so 
dispose  of  as  to  defeat  the  lien.  There  is  no 
such  danger  from  tbe  administrator,  and 
therefore  no  use  for  such  a  proceeding  against 
him.  He  is  under  ample  bonds  to  account 
for  and  administer  it  according  to  la^  and 
tbe  order  of  a  court  competent  to.  fiscertain 


and  enforce  tbe  rights  of  all  parties  inter- 
ested in  it  What  course,  then,  could  be 
more  appropriate  than  the  one  here  pursued? 

"Noble  filed  his  claim  promptly,  and  ob- 
tained Judgment  for  its  allowance,  with  full 
notice  to  the  court  and  all  others  of  Its 
character,  within  three  months  of  the  ex- 
piration of  the  lease.  No  process  was  requir- 
ed to  give  him  possession  of  the  corn,  or  to 
authorize  its  sale.  As  administrator,  he  al- 
ready had  rightful  possession  and  title,  in 
trust  for  creditors  and  distributees,  as  their 
respective  rights  should  appear,  and,  If  he 
was  a  creditor  as  well,  with  a  paramount 
Uen,  could  lawfully  apply  the  proceeds  of 
its  sale  to  the  payment  of  his  debt  in  full, 
unless  the  provision  of  the  statute  relating 
to  the  classification  and  order  of  payment 
where  the  assets  are  insufflcient  to  pay  all 
claims  In  full  absolutely  and  Imperatively 
forbade.  The  provision  Is  that  'all  claims 
against  estates,  when  allowed  by  tbe  county 
court,  shall  be  classed  and  paid  by  the  ex- 
ecutor or  administrator  in  the  manner  pro- 
vided in  this  act  commencing  with  the  first 
class;  and  when  the  estate  is  Insufflcient  to 
pay  the  whole  of  the  demands,  the  demands 
in  any  one  class  shall  be  paAi  pro  rata, 
whether  the  same  are  due  by  Judgment,  writ> 
Ing  obligatory,  or  otherwise,  except  as  other- 
wise provided.'  Rev.  St  c.  3,  f  71.  That 
clearly  establishes  the  rule,  in  cases  of  such 
insufficiency,  of  payment  pro  rata  of  classes 
in  their  order.  But  it  makes  some  exception. 
The  language  employed  to  indicate  them  is 
different  from  that  used  in  corresponding  sec- 
tions of  the  statutes  previously  in  force, 
which  limited  them  to  cases  indicated  In 
those  acts.  Rev.  St  18«5,  c.  109,  g  120;  Laws 
1829,  c.  'Wills,'  {  U4;  Rev.  St  1833,  p.  649; 
Laws  1823,  p.  127.  Here  it  is  more  general,— 
;except  as  otherwise  provided';  which  must 
be  either  by  some  provision  of  this  or  any 
other  statute,  or  by  order  of  the  court  made 
in  the  fullness  of  its  probate  Jurisdiction. 

"In  case  of  a  proceeding  by  distress  against 
a  tenant,  continued  against  his  administrator, 
the  property  levied  upon  would  be  subject 
to  execution  for  the  sole  benefit  of  the  plain- 
tiff, and  only  the  residue  after  the  i>ayment 
of  his  claim  and  the  costs  would  be  afisets 
In  the  hands  of  the  administrator.  If.  in 
this  case,  where  such  a  proceeding  was  legal- 
ly impossible  only  by  reason  of  the  tenant's 
death  before  the  rent  became  due,  the  pro- 
bate court  may  not  allow  the  claim  for  rent 
becoming  due  after  such  death,  as  a  Uen  to 
be  preferred  as  well  in  the  hands  of  the  ad- 
ministrator as  any  other  landlord,  and  charge 
him  only  with  the  residue  of  the  proceeds 
of  the  property  once  subject  to  such  lien,  as 
assets,  it  must  be  because  this  statutory  and 
paramount  Hen  is  lost  without  fault  or  laches 
of  the  creditor,  by  such  death  of  the  debtor, 
and  notwithstanding  the  survival  of  the 
claim  as  a  cause  of  action.  We  are  of  the 
opinion  that  such  is  not  the  legal  effect  or 
consequence  of  that  event,  bat  tliat.  vbUe 
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It  prerents  the  partlcnlar  remedy  by  distress, 
the  statute  preserves  the  character  It  orig- 
inally Impressed  upon  the  claim,  which 
should  be  respected  by  any  court,  having 
jurisdiction  of  It,  in  which  tliat  character  Is 
duly  asserted.  The  Judgment  below  will  be 
affirmed." 

We  concur  in  the  foregoing  views.  The 
Judgment  of  the  appellate  court  is  accord- 
ingly affirmed.    Affii-med. 


(1S9  111.  416) 

HOPKINS  et  al.  v.  HBMM  et  aL 
(Supreme  CoTirt  of  Illinois.     Jan.  20,  1896.) 

FOBBCLOSURi:   OF   MORTOAQB    SeCUKITY — LlABILITT 

or  Moktoaoee'b  Creditors  for  Excess. 
Where  a  surety  pays  the  debt  of  his  prin- 
dpal,  and,  on  foreclosure  sale  of  a  second  mort- 
gage^ assigned  to  him  as  collateral,  purchases  for 
a  price  in  excess  of  the  debt,  and  does  not  pay 
such  excess  to  the  principal,  be  will  t>e  liable  to 
Judgment  creditors  of  Us  principal  for  such  ex- 
cess.   S6  111.  App.  480,  affirmed. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Creditors'  bill  by  C.  Hemm  and  others 
against  H.  M..  Hoplcins,  impleaded  with  Alex- 
ander Small.  From  a  reversal  by  the  appel- 
late court  (56  111.  App.  480)  of  a  Judgment  for 
defendants,  defendants  appeal.    Affirmed. 

M.  O.  Southworth,  for  appellants.  3.  M. 
Raymond  and  Alschuler  &  Mmnohy,  for  ap- 
pellees. 

GARTER,  J..  Appellees,  who  were  Judg- 
ment creditors  of  Alexander  Small,  flled  their 
creditors'  bill  against  Small  and  appellant 
Henry  M.  Hoplslns,  alleging  that  Small  had 
fraudulently  disposed  of  his  property  to  hin- 
der and  delay  the  complainants  in  the  collec- 
tion of  their  debts.  Small  and  Hoplcins  an- 
swered, denying  the  allegations  of  the  bill. 
Issue  was  Joined,  and  on  a  hearing  the  court 
found  fot  the  defendants,  and  dismissed  the 
bill.  On  appeal  to  the  appellate  court,  the 
decree  was  reversed,  with  directions  to  the 
court  below  to  enter  a  decree  in  favor  of  the 
complainants  on  a  certain  basis  hereafter 
stated.  The  evidence  is  voluminous,  but  a 
few  principal  facts  must  control  the  decision 
of  the  case.  James  Small,  a  son  of  Alexan- 
der Small,  owned  a  farm,  and  borrowed  from 
one  Maxwell  $6,000,  for  which  he  gave  his 
notes  and  a  mortgage  on  the  farm  securing 
their  payment.  His  father  also  Joined  with 
him  in  executing  the  notes.  James  Small,  be- 
ing also  Indebted  to  his  father,  executed  to 
him  bis  farther  promissory  note  for  $4,000, 
secured  by  a  second  mortgage  on  the  farm. 
Alexander  Small,  being  Indebted  to  the  Au- 
rora National  Bank  in  the  sum  of  $3,000, 
pledged  the  $4,000  note  and  mortgage  as  col- 
lateral security  for  its  payment.  Being  press- 
ed for  payment  and  unable  to  pay,  Alexander 
Small  prevailed  upon  appellant  Henry  M. 
Hopkins,  his  son-in-law,  to  secure  the  pay- 
TMkt  of  the  13,000  by  Indorsing  his  paper  to 


the  bank  for  that  amount  Thereupon  the 
$4,000  note  and  mortgage  were  transferred 
and  delivered  to  Hopkins  to  secure  him  from 
loss  in  the  transaction.  Hopkins  was  com- 
pelled to  pay  the  $3,000  to  the  bank,  and  upon 
making  such  payment  he  brought  his  bill  to 
foreclose  the  mortgage  given  to  secure  the 
$4,000  note  which  he  held  as  collateral  se- 
ourity.  The  foredo^re  was  subject  to  the 
first  mortgage,  given  to  MaxwelL  Hopkins 
became  the  purcliaser  at  the  master's  sale,  up- 
on his  bid  of  $4,300.  The  interest  had  been 
paid  on  the  debt  of  $3,000,  and  only  the  prin- 
cipal was  due  him.  The  costs  and  soIidtor'B 
fees  were  $119.85.  There  was,  therefore,  a 
balance  of  $1,180.15  of  purchase  money  after 
paying  the  debt  for  which  the  note  and  mort- 
gage foreclosed  were  pledged.  Upon  becom- 
ing the  purchaser,  Hopkins  dealt  with  the 
land  as  owner,  discharged  the  Maxwell  mort- 
gage, and  afterwards  sold  and  conveyed  the 
farm. 

.  It  wonld  seem  plain  that  he  was  liable  to 
Alexander  Small  for  this  difference  of  $1,- 
180.15;  but  he  insists  that  he  used  it  to  pay 
accumulated  inte-est  on  the  Maxwell  notes 
and  mortgage,  and  that  he  was  compelled  to 
pay  such  interest  to  protect  his  own  claim. 
The  complainants  claim  that  he  should  ac- 
count to  them,  as  Judgment  creditors  of 
Small,  under  their  bill,  for  this  balance.  Un- 
der the  evidence,  Hopkins  must  be  treated  as 
any  other  purchaser,  and  liable  to  account  for 
the  full  amount  of  his  bid.  Had  the  money 
been  paid  over  to  the  master,  it  cannot  be 
doubted  tiiat  complainants  wonld  have  been 
entitled  to  bare  had  it  paid  on  their  demands 
against  Small.  If  Hopkins  retained  or  mis- 
applied It,  he  was  liable  to  account  for  it 
When  he  purchased  at  the  master's  sale,  he 
acquired  the  equity  of  redemption  only.  He 
bought  the  land  subject  to  the  Maxwell  mort- 
gage, and  had  no  right  to  apply  any  of  the 
proceeds  of  the  sale  to  the  extinguishment  of 
that  prior  incumbrance.  Dodds  v.  Snyder,  44 
111.  63.  He  was  entitled  to  have  bis  own  de- 
mand of  $3,000  paid,  for  which  he  held  the 
$4,000  note  and  mortgage  as  collateral  secu- 
rity, but  was  bound  to  pay  over  any  excess 
of  the  purchase  price.  The  complainants 
were,  therefore,  entitled  to  a  decree  for  this 
balance  of  $1,180.15.      ' 

There  is  also  some  contention  that  he  should 
account  for  interest,  and  for  a  family  car- 
riage, which,  it  is  claimed,  he  obtained  from 
Alexander  Small  without  consideration.  We 
are  not  satisfied,  from  the  evidence,  that  he 
ought  to  account  for  these  items.  The  bill 
was  doubtless  filed  upon  the  theory  that  the 
transfer  of  the  $4,000  note  and  mortgage  was 
only  colorable,  and  that  Small  was  not  in- 
debted to  Hopkins;  but  the  evidence  showed 
that  the  debt  was  a  bona  fide  one,  and  no 
fraud  was  proved. 

It  was  said  by  the  appellate  court,  in  the 
opinion  rendered,  that  a  money  decree  should 
have  been  rendered  by  the  circuit  court 
against  Hopkins  for  the  difference  between 
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the  amount  paid  by  Um  on  the  $3,000  note, 
and  the  net  proceeds  of  the  master's  sale  of 
the  mortgaged  premises;  and  the  decree  was 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  render  a  decree 
as  indicated  in  the  opinion.  In  this  -we  con- 
cur, bat  we  find  that  this  difference  should, 
fmder  the  evidence,  be  adjudged  to  be  $!,• 
180.15>'  The  Judgment  of  the  appellate  court 
wUI  be  affirmed,  but  the  circuit  court  will  be 
directed  to  enter  the  decree  for  said  amount 
of  $1,180.16.     Judgment  affirmed. 

CARTWRIOHT,  3^  hftTlng  beard  this  case 
in  the  appellate  court,  took  no  part  here. 
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XODD  V.  TODD. 


(Snpreme  Court  of  Illinois.     Jan.  20,  1896.) 

COMmOMISB— CoKBTBOOnOH  OF  COKTBICT. 

It  appeared  that  two  brotlien  were  lega- 
tees; that  to  3.  was  devised  the  bnllc  of  their 
testator's  property;  that  to  B.  was  bequea tiled 
"my  railroad  stocli";  that  other  personal  prop- 
erty was  to  be  divided  equally  between  them; 
that  testator,  at  his  death,  owned,  besides  cer- 
tain stocks,  a  railroad  bond,  whose  cliaracter  was 
tinlcnown  to  the  executor  or  legatees,  though 
they  knew  some  sncb  investment  bad  been  made; 
tbtat  J.  orally  contra'oed  with  B.  that,  if  he 
would  not  contest  the  will,  he  would  make  up  to 
him  property  equul  to  what  his  distributive 
share  would  have  been  by  descent;  that,  be- 
sides the  railroad  stocks,  the  executor  was  di- 
rected by  J.  to  turn  over  to  B.  the  nnlmown 
security  when  found;  that,  in  performance  of 
his  contract,  J.  deeded  to  B.'s  wife  a  tract  of 
land,  and  paid  to  B.  $2,000,  who  thereupon  re- 
leased his  claims  onder  the  will;  tliat  die  estate 
was  settled  by  the  executor  without  having  in- 
ventoried the  missing  security;  tliat  all  written 
evidence  of  its  existence  was  delivered  to  B., 
and  that,  many  years  later,  he  was  asked  by  J. 
whether  he  had  ever  heard  anything  of  his  miss- 
ing bond;  that  tlie  bond  tiecame  dae,  finally; 
and  that  both  brothers,  when  notified,  claimed 
the  ownership.  Held,  that  the  bond  passed  to 
B.  by  virtue  of  the  oral  contract. 

Appeal  from  appellate  court.  Second  dis- 
trict. 

Controversy,  on  a  bill  of  interpleader,  to 
establish  the  ownership  of  a  certain  railway 
bond  claimed  by  James  1<'.  and  Benjamin 
Todd.  Benjamin  Todd  obtained  judgment, 
which  was  affirmed  by  the  appellate  court. 
66  111.  App.  892.  James  F.  Todd  appeals. 
Affirmed. 

Winslow  Evans,  for  appellant  McOul- 
locb  &  McCulIoch  and  Stevens,  Horton  St 
Abbott,  for  appellee. 

CARTER,  J.  This  controversy  arose  on  a 
Mil  of  interpleader  filed  by  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  against 
appellant  and  appellee,  alleging  that  It  had 
In  its  possession  $8,600,  the  whole  of  which 
was  claimed  by  each  of  the  defendants,  and 
asking  that  they  be  required  to  interplead 
and  litigate  the  matter  between  tnemselves. 
The  company  paid  the  money  Into  court,  and 
appellant  and  appellee  went  to  a  bearing  of 
their  respective  claims  to  the  fund  npon 
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their  respective  answers  to  tbe  olIL  The 
cause  was  referred  to  the  master,  to  take 
and  report  the  evidence  and  his  conclusions 
to  tbe  court.  The  master  found  that  the  ap- 
pellee was  entitled  to  the  fund,  and  tbe 
chancellor,  after  overruling  appellant's  ex- 
ceptions to  the  report,  decreed  according  to 
the  recommendations  of  the  master.  This 
decree  was  affirmed  by  the  appellate  court 
(66  111.  App.  392),  and  the  cause  is  brought 
here  by  fnrtber  appeal. 

Appellant  and  appellee  are  brothers,  and 
are  nephews  of  James  T,  Bonham,  deceas- 
ed. Bonham  died  testate,  leaving  property, 
real  and  personal,  valued  at  upward  of  $75,- 
000.  By  his  will  be  gave  the  bulk  of  bia 
estate  to  appellant.  The  will  then  provides: 
"I  give  and  beqaeatb  to  my  nephew  Benja- 
min Todd  [appellee]  my  railroad  stock.  Al- 
so, all  my  other  personal  estate  I  give  to  my 
two  nephews,  James  F.  Todd  [appellant] 
and  Benjamin  Todd."  The  testator  owned, 
at  his  death,  $2,800  (at  its  face  value)  of  the 
complainant  company's  stock,  $800  of  the 
Quinqy  Railroad  Bridge  Company's  stock, 
and  a  $1,000  railroad  bond  made  by  the  Kan*' 
sas  City  A  Cameron  Railroad  Company,  dat- 
ed January  1,  1867,  due  January  1,  1892, 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum.  But  he  never  had  the  bond  in 
his  possession.  A.  T.  Hall,  connected  with 
the  complainant  company  as  treasurer,  had 
purchased  it  for  him,  and  it  remained  In  the 
bands  of  this  company  until  it  was  paid  to 
It,  when  due,  in  1892,  about  20  years  after 
the  testator's  death.  The  principal  and  in- 
terest aggregated  $3,500,  and  constituted  the 
fund  In  litigation.  Bonham  was  a  bachelor, 
and,  had  he  made  no  will,  appellant  anu  ap- 
];>ellee  would  have  each  received  one-eighth 
of  the  estate.  Appellant  was  apprehensive 
that  appellee  and  the  other  heirs  would  con- 
test tbe  validity  of  the  will,  and  agreed  with 
him  that,  if  he  would  not  join  in  such  con- 
test, be  would  make  his  share  equal  to  one- 
eighth.  Thereupon  appellee  abode  by  the 
will;  but  there  was  considerable  controver- 
sy, as  well  as  negotiations,  between  the  pajv 
ties  as  to  the  amount  which  appellee  should 
receive.  Tbe  evidence  is  not  very  clear  as 
to  the  value  of  the  estate  received  by  appel- 
lant It  la  contended  in  the  argument  by 
appellee  that  the  deceased  spoke  of  toe  $1,- 
000  Invested  by  Hall  for  him  as  railroad 
stock,  and  that  appellant  and  appellee  al- 
ways supposed  it  was  railroad  stock,  and 
that  It  would  pass  to  appellee  under  tbe 
clause  of  the  will  above  quoted.  It  appears 
that  neither  the  parties  in  interest  nor  the 
executor  could  get  any  trace  of  this  item  of 
the  personal  estate,  although  they  had  some 
Information  that  the  testator  had  made  such 
an  investment;  but  the  estate  was  settled 
by  the  executor  without  any  Inventory  or 
account  of  it  ever  having  beien  made.  Ai>- 
pellee  contends  that  he  Is  entitled  to  the  pro- 
ceeds of  this  bond,  by  the  will  and  the  con- 
struction put  upon  it  by  both  appellant  and 


Digitized  by 


Google 


850 


NORTHEASTBRN  BBPOBTBR,  Vol  42. 


Q3L 


bimself  In  their  dealings  with  each  other; 
that  It  was  known  that  this' $1,000  was  In- 
reated  In  railroad  securities  of  some  kind; 
and  that  It,  as  well  as  the  railroad  bridge 
stock.  Is  comprehended  under  the  general 
term,  "railroad  stock,"  mentioned  in  the  will, 
as  interpreted  and  acted  upon  by  the  par- 
ties. It  appears  from  the  evidence  that, 
when  the  executor  raised  the  question  as  to 
whether  or  not  appellee  was  entitled  .o  the 
bridge  stock  under  the  will,  appellant  said 
that  he  knew  that  It  was  the  intention  of 
the  testator  to  give  it  to  him,  and  directed 
the  executor  to  turn  it  over  to  appellee,  and 
he  Joined  with  the  appellee  in  a  bond  to 
protect  the  executor.  The  executor  testi- 
fied, also,  that  appellant  directed  him  to  turn 
over  to  appellee  the  $1,000  of  stock,  or  what- 
eyer  It  was,  when  found.  This  is  not  de- 
nied by  appellant,  bat  he  insists  that  he 
then  thought  It  was  railroad  stock,  and  that 
appellee  was  entitled  to  It  under  the  will; 
but  that,  when  he  found  that  It  was  a  bond, 
he  knew  It  did  not  pass  by  the  will  to  ap- 
pellee, but  passed  to  both  in  equal  parts, 
subject  to  the  payment  of  debts,  and  that, 
the  debts  being  In  excess  of  the  rest  of  the 
personal  property  not  specifically  devised, 
he  Was  compelled  to  pay  upward  of  $2,i!O0 
in  liquidation  of  such  debts,  and  for  that 
reason  he  claims  the  whole.  He  claims  It, 
also,  under  a  written  release  which  appellee 
executed  to  him.  In  the  settlement,  in  pur- 
suance of  the  arrangement  between  them, 
appellant  deeded  to  appellee's  wife  5VA 
acres  of  land,  of  the  value  of  about  $2,5U0, 
and,  in  addition  to  the  railroad  and  bridge 
stock,  which  he  directed  the  executor  to 
turn  over  to  appellee,  he  also  paid  appellee, 
as  be  claims,  |2,000,  in  cash  and  in  the  sur- 
render of  appellee's  own  notes,  which  nad 
theretofore  been  given  for, borrowed  money. 
This  payment  of  $2,000  is  denied  by  appel- 
lee, but  appellant  is  corroborated  to  some  ex- 
tent by  letters  from  appellee.  The  release 
recited  that.  In  considerauon  of  the  convey- 
ance of  the  SVA  acres  of  land,  appellee  releas- 
ed and  conveyed  to  appellant  all  his  interest 
as  heir  or  legatee,  under  the  will,  in  the 
personal  property  of  the  deceased,  except 
all  the  railroad  stock  owned  by  deceased  at 
bis  death,  and  which  had  been  specifically 
tiequeathed  to  him.  It  will  be  noticed  that 
the  will  and  release  used,  substantially  the 
same  terms,  "railroad  stock";  and  It  Is  con- 
tended by  appellant  that,  as  the  will  did 
not  carry  the  railroad  bond  to  appellee,  nei- 
ther did  the  exception  In  the  release  reserve 
It  to  him. 

We  do  not  find  it  necessary  to  determine, 
Dy  construction  of  the  will  and  reservation 
In  the  lease,  whether  the  term  "railroad 
stock"  gave  the  bond  in  question  to  appellee 
or  not,  notwithstanding  we  think  the  evi- 
dence clearly  shows  that  both  parties  so  un- 
derstood It  The  decision  of  the  case  must 
turn  upon  the  question  of  contract  between 
the  parties,  Independent  of  the  release;  and 


In  this  connection  we  do  not  regard  the  point 
well  taken  by  appellant  that  what  was  said 
and  done  antecedent  to  this  release  rested  In 
negotiation  and  treaty  only,  and  that  the  re- 
lease and  deed  must  alone  be  looked  to  to 
ascertain  the  contract  between  the  parties. 
The  release  was  drawn  by  appellant,  and 
sent  to  appellee  for  execution.  At  that  time 
the  railroad  and  bridge  stock  had  already,  In 
part  execution  of  the  verbal  contract  between 
them,  been  turned  over  to  appellee;  and  we 
think  the  evidence  shows  It  had  been  agreed 
that  the  $1,000  railroad  Investment  should 
also  belong  to  appellee,  and  that  appellant 
had  instructed  the  executor  to  turn  It  over 
to  appellee  when  the  written  paper  should 
be  found.  The  verbal  contract  between  them 
bad,  to  this  extent,  been  executed.  Appel- 
lant agreed,  also,  that  appellee  should  have 
the  51%  acres  of  land.  The  deed  to  this  land 
remained  to  be  executed.  There  was,  also, 
some  controversy  about  some  stock,  sub- 
scribed for,  but  not  issued,  of  another  com- 
pany, not  here  in  dispute,  and  some  ques- 
tions of  money  payment,  which,  though  dis- 
cussed in  argument,  we  think  need  not  ba 
further  considered.  Whatever  question,  thai, 
there  might  have  been  as  to  the  meaning  of 
"railroad  stock,"  as  used  in  the  will,  was 
disposed  of  by  the  agreement  of  the  parties 
that  appellee  should  have  It  all,  includhis 
the  $1,000  Investment,  whether  In  the  form 
of  stock  or  a  bond,  in  arriving  at  a  settlement 
between  them.  It  is  very  clear  that  they 
both  knew,  either  at  the  time  the  release  was 
executed  or  soon  afterwards,  that  the  $1,000 
Investment  was  In  the  form  of  a  railroad 
bond;  for  there  was  found,  among  the  par 
pers  of  deceased,  a  letter  from  Hall,  written 
in  1869,  stating  that  the  $1,000  was  Invested 
in  a  bond  of  that  amount  of  the  Kansas  City 
&  Cameron  Railroad  Company,  and  making 
Inquiry  as  to  its  number,  and  whe.ther  or  not 
It  had  been  received  by  mail  or  express.  In 
speaking  of  the  letter  and  bond,  appellant 
testified:  "I  first  saw  It  In  the  spring  of  1872. 
My  recollection  Is  that  I  received  this  letter 
very  soon  after  I  made  my  visit  to  Peoria, 
in  April  or  May,— either  the  latter  part  of 
April  or  the  first  of  May,  1872.  That  was 
about  the  time  I  had  the  conversation  with 
Ben  here  In  Peoria.  I  found  this  letter,  and 
sent  It  to  him  soon  after  my  return.  He 
spoke  to  me  when  I  was  there  about  looking 
through  some  of  uncle's  papers.  He  asked 
me  if  I  had  any  of  the  old  papers.  I  said,  'I 
have  some  of  them.'  He  then  requested  me 
to  look  over  the  papers  on  my  return  home, 
and  if  I  found  any  touching  this  bond  t» 
send  It  to  him,— asked  me  if  I  would  do  sa 
I  cannot  tell  Just  how  long  after  that  coor 
versation  and  my  return  home  it  was  that  I 
found  that  letter  and  sent  It  to  him,  but  I 
am  confident  that  it  was  not  over  two  or 
three  weeks.  I  intended  to  have  the  pro- 
ceeds of  the  bond  turned  over  to  him  to  make 
him. good  as  an  heir  to  one-eighth  of  the  es- 
tate.  I  sent  that  letter  to  him  before  he  sent 
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to  me  the  instmment  marked  'Exhibit  D.' 
or  the  iDBtrnment  of  which  Exhibit  D  is  a 
copy.  [BxUbit  D  was  the  release.]  I  sent 
that  letter  to  him  before  I  sent  the  deed  for 
the  6V^  acres  of  land  to  him."  Appellee  tes- 
tified that  appellant  sent  this  letter  to  him 
inclosed  with  the  unsigned  release. 

But,  be  that  as  it  may,  the  agreement  bes- 
tween  the  parties  Included  this  bond,  and 
all  the  known  written  evidence  of  its  ex- 
istence was  delivered  to  appellee,  and  the 
executor  was  Instructed  to  deliver  the  paper 
to  him  also  when  found.  The  remalndei:  of 
the  personal  property  being  insufficient  to 
pay  the  debts,  appellant.  In  order  to  save  the 
real  estate,  paid  them  himself.  He  did  not 
then,  even  after  the  execution  of  the  release, 
contend  that  this  bond,  when  found,  would 
either  belong  In  part  to  him  or  be  subject  to 
the  payment  of  these  debts.  This  much  of 
the  contract  having,  then,  been  executed,  it 
was  wholly  unnecessary  to  reserve  the  rail- 
road stock  or  the  bond  from  the  operation  of 
the  release.  As  between  appellant  and  ai>- 
pellee,  the  latter  held  title  thereto,  not  by 
virtue  of  the  will,  but  under  the  contract, 
and  the  stock  and  bond  were  no  longer  any 
part  of  the  estate,  to  be  controlled  by  the 
will  or  administered  by  the  executor.  The 
release,  therefore,  releasing  and  conveying 
appellee's  interest  as  heir  and  legatee,  did 
not  release  or  convey  his  interest  acquired 
by  the  contract,  and  the  mere  fact  that  the 
release  unnecessarily  reserved  the  railroad 
stock  did  not  disclose  an  Intention  to  con- 
vey the  bond.  Some  reason  for  reserving  the 
stock  may  be  found  in  the  fact  that  there 
was  some  railroad  stock  which  was,  or  had 
been,  in  litigation,  and  about  which  appel- 
lant and  appellee  bad  not  at  first  agreed. 
The  written  release  does  not  purport  to  be 
the  contract  of  settlement  between  the  par- 
ties. The  contract  rested  in  parol,  and  the 
purpose  of  the  release  was  to  carry  into  ef- 
fect a  part  of  the  unwritten  contract.  Ap- 
pellant himself  insisted  that  it  was  a  part 
of  the  contract,  which  he  carried  out,  that 
he  was  to  pay  about  $2,000  to  appellee  in  ad- 
dition to  the  stock  and  land;  yet,  this  was 
not  stated  in  the  release.  It  could  not,  there- 
fore, be  said  that  the  verbal  contract  between 
the  parties  was  merged  in  the  w.rltten  one, 
and  that  the  writing  must  be  looked  to  as  the 
only  evidence  of  the  real  contract  between 
the  parties.  1  Greenl.  Ev.  {  284;  Piatt  v. 
Insurance  C!o.,  153  UL  121,  38  N.  E.  580,  and 
cases  there  cited.  That  by  the  contract  ap- 
pellee was  entitled  to  the  proceeds  of  the 
bond  is,  we  think,  further  shown  by  the 
preponderance  of  the  evidence,  showing  the 
subsequent  admissions  of  appellant  to  that 
effect.  He  visited  .appellee  at  his  home  in 
Iowa  In  1883;  and  appellee  and  his  two  sons 
testified  that,  In  a  conversation  there,  appel- 
lant asked  appellee  if  he  had  heard  any- 
thing of  his  lost  bond,  and  whether  or  not 
he  still  had  the  Hall  letter,  written  to  his 
deceased  uncle,  about  the  bond,  and  that  ap- 


pellee replied  that  he  bad  heard  nothing  of 
the  bond,  but  still  bad  the  letter,  and  that 
am)ellant  said:  "Keep  looking.  Something 
may  turn  up  sometime;  and  if  yon  ever  find 
it,  it  will  be  of  great  advantage  to  yon."  This 
was  denied  by  appellant,  but  the  preponder- 
ance of  the  evidence  is,  we  think,  against 
him.  Finding  no  error  in  the  record,  the 
Judgment  of  the  appellate  court  is  afi&rmed. 
Judgment  affirmed. 

CARTWRIOHT,  J.,  having  heard  this  case 
in  the  appellate  court,  took  no  part  here. 


GREEN 


(i5»  111.  m) 
HEDENBERG. 


(Supreme  Court  of  Illinois.    Jan.  20,  1886.) 
EQOItT-:-BlLI.— Pbiob  Dsmamd  — Stookholdsbs— 

MisimtOPRIATION— PUKCRASS— EVIDBNOS 
— CO.VSBNT — PaRTIBB. 

1.  Where  stockholders  seek  to  maintain  a 
bill  against  the  corporation  officers  for  a  misap- 
propriation of  property,  a  prior  demand  for  re- 
lief is  UDuecessary  where  it  is  reasonably  cer- 
tain that  it  would  t>e  unavailing. 

2.  One.  who  holds  stocks  as  collateral  may 
sue  directors  of  a  corporation  for  misappropri- 
ation of  its  property,  where  it  appears  that  his 
security  has  been  impaired  thereby. 

3.  A  transaction  for  the  sale  and  purchatie 
of  certain  stocks,  which  is  carried  on  between 
stockholders,  certain  of  whom  are  treated  as  in- 
dividual purchasers  of  the  stoclc,  and  required  to 
pay  into  the  treasury  of  the  company  each  his 
pro  rata  share  of  the  purchase  price  advanced 
to  them  by  the  corporation,  is  not  a  purchase 
of  stock  by  the  corporation. 

4.  Money  was  taken  from  the  treasury  of  a 
company  by  its  officers,  and  appropriated  for  a 
cash  payment  on  stock  purchased  by  the  stock- 
holders, which,  with  214  additional  shares, 
was  pledged  as  collateral  security  for  the  un- 
paid balance.  In  a  bill  by  the  pledgee  against 
the  officers,  no  one  testified  that  complainant 
expressly  consented  to  such  appropriation,  out 
be  aad  two  prior  holders  of  stock  sold  testified 
positively  ttiat  he  did  not  Held,  that  the  de- 
cree properly  found  that  Complainant  did  not 
consent  to  the  appropriation. 

5.  It  is  not  error  to  dismiss  from  a  bill  cer- 
tain parties  against  whom  the  rehef  sought  is 
not  the  basis  of,  or  so  connected  with,  that 
prayed  against  another,  that  their  continuance 
as  parties  is  necessary  to  a  final  decree  against 
the  codcfendant. 

Appeal  from  appellate  court.  First  district 
Bill  by  J.  W.  Hedenberg  against  W.  O., 
Green  and  others,  officers  and  directors  of 
the  Nutting  Electric  Manufacturing  Com- 
pany, praying  relief  for  a  misappropriation, 
of  corporate  funds.  Prom  a  decree  as  pray- 
ed (55  111.  App.  425),  defendant  W.  C.  Green 
appeals.    Affirmed. 

French,  Teller  &  Brown,  for  appellant  B. 
B.  Tolman,  for  appellee. 

WILKIN,  J  This  is  a  bill  in  chancery  by 
appellee,  as  a  stockholder,  against  the  Nut- 
ting Electric  Manufacturing  Company,  and 
its  officers  and  directors,  charging  them  with 
misappropriation  of  corporate  funds,  to  his 
prejudice,  and  praying  relief.  The  decree 
of  the  circuit  court  was  according  to  the. 
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prayer  of  tbe  bill,  and  has  been  atUrmed  by 
^e  appellate  court.  65  IlL  App.  426.  Tbe 
material  {acts  set  up  In  the  bill  are  that  the 
capital  stock  of  the  corporation,  consisting 
of  1,000  shares,  of  $100  each,  were  on  April 
13,  1893  held  by  two  rival  factions;  com- 
plainant, his  son  James  W.  Uedenberg,  and 
bis  son-in-law  Jason  K.  jpriudie  being  the 
owners  of  53tt  stiares,  and  William  U.  Foulke, 
Samuel  E.  Nutting,  Franl:  A.  iSmitb,  S.  D. 
Brown,  and  Nellie  C.  Bonner  the  remaining 
464  shares.  At  tbat  time  tbe  last-named 
parties,  with  W.  U.  Green,  A.  &  Nutting,  A. 
W.  Bonner.  F.  L.  Taylor,  and  D.  B.  iSwitzer, 
through  complainant,  acting  for  himself  and 
his  son-in-law,  purchased  all  the  shares  they 
owned,  agreeing  lo  pay  therefor  $40,000,— 
$15,000  in  cash  and  $25,000  in  notes,  se- 
cured by  the  stcdt  sold  and  214  additional 
shares,  delivered  to  him  as  collateral.  Upon 
the  consummation  of  this  sale,  complainant, 
who  was  then  president,  and  bis  son-in-law 
Prindle,  who  was  then  secretary,  of  the  com- 
pany, resigned,  and  appellant,  W.  C.  Green, 
was  elected  president  and  W.  U.  Foulke  sec- 
retary. Two  others  of  the  pnrcbasei-s  were 
made  directors.  Frank  A.  Smith  was  then 
treasurer,  and  ooutlnued  to  be  an  officer  of 
the  company.  At  this  time  there  was  due 
the  company  certain  insurance  money, 
amounting  to  $15,200,  and  it  Is  alleged  in  the 
bill  that  that  money  was  afterwards  misap- 
plied by  the  president,  Green,  and  treasurer. 
Smith,  with  thi-  consent  and  concurrence  of 
the  other  directors,  to  tbe  payment  of  said 
$15,200  in  cash  in  the  purchase  of  said  53U 
shares  of  stock.  The  bill  alleges  tbat  the 
total  cash  assets  of  tbe  company  at  that  time 
were  $21,t>4Ji.4a,  other  personal  property,  $3,- 
000,  and  patents  of  great  value,  but  does  not 
'  stale  tbeir  value.  It  is  further  ai:eged  that, 
on  November  3d  following  the  purchase  of 
tbe  stcck  from  complainant,  $50,000  In  bonds 
were  Issued  by  the  otUcers  and  directors  of 
the  company,  secured  by  a  chattel  mortgage, 
in  which  Kugene  Cliflford  was  named  as 
trustee,  for  the  purpose  of  raising  funds  to 
pay  a  debt  of  $0,(300  pretended  to  be  due  and 
owing  by  the  company;  and  it  Is  alleged 
that  if  the  $15,200  had  not  been  misappro- 
priated as  stated,  no  necessity  whatever 
would  have  existed  for  the  issue  of  the 
bonds,  ^ven  though  the  indebtedness  really 
existed.  It  charges  ceitain  fraudulent  trans- 
actions in  regard  to  those  bonds  by  CliSord, 
William  H.  Hope,  and  A.  Emma  Smith,  wife 
of  Frank  A.  Smith,  and  these  parties  were 
made  defendants  to  tbe  bill.  They  answered, 
denying  its  allegations  as  to  them.  The  com- 
pany, Samuel  E.  Nutting,  W.  U.  Foulke,  P. 
Ij.  Taylor,  W.  C.  Green,  Frank  A.  Smith,  and 
A.  W.  Bonner  tiled  a  Joint  and  several  an- 
swer. In  which  they  admit  tbe  ownership 
and  sale  of  the  shares  of  stock  on  April  18, 
1894,  substantially  as  alleged,  but  aver  that 
the  purchase  was  in  fact  by  the  company, 
and  not  by  the  Individuals  In  whose  names 
tbe  transaction  was  bad;    "They  admit  the 


$15,200  paid  to  complainant  for  the  stock 
purchased  was  taken  from  the  funds  of  tbe 
company  by  said  Green,  acting  as  president, 
and  WiUiam  H.  Foulke,  acting  as  treasurer, 

*  *  *  and  admit  that  the  money  was  taken 
witb  tbe  concurrence  and  assent  of  the  board 
of  directors;  aver  tbat  it  was  also  taken 
with  the. consent  and  concurrence  and  at  tbe 
request  of  every  one  of  the  stockholders,  and 
with  tbe  full  knowledge  and  consent  of  com- 
plainant, James  W.  Hedenberg,  and  Frlndle. 

•  *  *  Tb^  admit  tbat  if  the  $ld,2U0  bad 
tieen  in  the  treasury  there  would  have  been 
no  necessity  to  issue  tbe  boods  or  make  tbe 
assignment  of  patents,  but  deny  that  there 
was  any  misapplication  or  misappropriation 
of  tbe  funds  of  the  company,  and  deny  tbat 
the  bonds,  mortgage,  or  assignment  of  pat- 
ents were  made  puratiant  to  any  fraudulent 
scheme  or  plan  to  depreciate  tbe  stock  or 
wreck  the  company,  or  for  any  otber  fraud- 
ulent or  unlawful  purpose,  and  aver  tbat  the 
same  were  made  to  raise  money  for  the  le- 
gitimate use  of  the  company,  and  for  no 
other  purpose.  And  they  admit  that  tbe 
officers  and  directors  hypothecated  all  of 
said  bonds  referred  to  with  the  Central  Trust 
Bank  as  security  for  a  debt  owing  said 
bank  of  $6,524.50;  but  deny  tbat  it  was  done 
pursuant  to  any  unlawful  or  fraudulent 
scheme  or  consptaracy  of  any  kind;  and  aver 
that  it  was  necessary  for  tbe  company  to 
raise  money  to  tbat  extent  for  itS'  use,  and 
that  they  had  no  other  security  to  offer. 
They  admit  tbat  if  the  money  had  not  been 
taken  from  tb<>  assets  no  occasion  would 
have  arisen  to  pledge  the  boads;  but  aver 
that  tbe  money  taken  and  paid  to  complain- 
ant and  his  associates  was  taken  witb  their 
concurrence  and  consent,  and  for  their  use 
and  benetit.  and  not  for  the  benefit  of  the 
other  stockholders,  and  complainant  ought 
to  be  estopped  from  in  any  way  questioning 
the  validity  or  rightfulness  of  the  transac- 
tion." They  admit  the  assets  of  tbe  com- 
pany to  be  substantially  as  alleged  in  tbe 
bill,  and  say  "that  the  value  of  the  stock  is 
mainly  sppculative,  resting  upon  tbe  value 
of  certain  patents  owned  by  the  company." 
Other  allegations  appear  In  tbe  bill,  and  tbe 
answer  sets  up  many  facts  not  here  referred 
to,  which,  ,ln  our  view  of  the  case,  are  not 
of  controllmg  importance.  The  cause  was 
refeiTed  t"  the  master  to  take  and  report 
the  testimony,  with  his  conclusions;  and  he 
reported,  among  other  things,  his  finding  to 
be  that  tbe  purchase  of  tbe  536  shares  of 
stock  was  In  fact  made  for  the  company,  and 
he  also  found  that  the  appropriation  of  tbe 
$15,200  to  the  cash  payment  therefor  was 
with  tbe  consent  of  complainant  and  those 
for  whom  he  acted.  His  report,  which  was 
very  voluminous,  was  excepted  to  by  the 
complainant,  which  exceptions  he  overruled, 
but.  on  their  being  renewed  before  the  court, 
were  sustained;  the  court  holding  that  the 
evidence  showed  that  the  purchase  of  stock 
was  made  by  the  individual  stockholders. 
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purporting  to  be  by  the  same,  and  not  by  the 
company,  and  also  orermling  the  maatefs 
finding  as  to  the  consent  of  the  sellerd  of 
that  stock  that  the  oompany's  money  might 
be  used  in  the  payment  of  the  $1S,200;  and 
rendered  a  decree  requiring  the  stockholders 
named  to  pay  back  Into  the  treasury  of  the 
company  the  $15,200,  according  to  the  pro 
rttta  amount  due  for  the  shares  of  stock 
they  received;  and  further  providing  that 
the  treasurer  report  to  the  court,  within  30 
days  thereafter,  the  amount  received  from 
those  parties;  and  ordering  that  W.  Ot 
Green,  Prank  A.  Smith,  and  other  officers 
named  pay  to  the  treasurer  any  deficit  which 
might  appear  from  his  report,  in  the  fall 
repayment  of  said  money,  that  la  to  say, 
$15,200.  It  finds  that  the  complainant  is  the 
owner  of  certain  shares  of  stock  in  said 
company.  From  that  decree  William  0.  Green 
alone  appeals. 

The  vital  question  In  the  case  i>  admitted 
by  all  parties  to  be  whether  or  not  the  com* 
ploinant  consented  to  the  appropriation  of 
the  insurance  money  to  the  cash  payment 
made  him.  Other  matters,  however,  are  al- 
luded to.  by  appellant  as  grotmds  of  reversal, 
though  they  are  not  pressed  with  much  ear- 
nestness. It  Is  well  settled  in  this  state  that, 
where  the  officers  of  a  corporation  wrongful- 
ly deal  with  its  property  to  the  injury  of 
stockholders,  the  latter  may  maintain  a  bill 
against  the  company  and  its  officers  for  re- 
lief ni^ainst  such  misappropriation.  The  gen- 
eral rule  Is  that,  before  bringing  such  a  bill, 
a  demand  must  be  made  upon  the  proper  of- 
ficei-s  of  the  corporation  to  bring  the  action; 
but  where  there  Is  a  reasonable  certainty 
that  such  a  demand  would  be  unavailing,  it 
need  not  be  made,  and  it  is  both  alleged  In 
the  bill  and  admitted  In  the  answer  that  a 
demand  in  this  case  would  not  have  been 
regarded.  It  Is  true  In  this  case  the  com- 
plainant was  only  a  stockholder  by  reason  of 
his  holding  the  750  shares  of  stock  as  collate- 
ral security,  but  If,  as  alleged,  that  security 
was  impaired  by  a  misappropriation  of  the 
corporate  funds,  we  see  no  reason,  and  none 
is  even  attempted  to  be  shown,  why  he  might 
not.  as  any  other  stockholder,  maintain  the 
bill.  Baldwin  v.  Canfield,  26  Minn.  43,  1  N. 
W.  261,  Is  in  point  The  claim  set  np  i^  the 
answer  that  the  purchase  of  stock  was  by 
the  company  is  refuted  by  the  transaction  it- 
self, it  appearing  to  be  a  purchase  and  sale 
between  stockholders  of  the  company,  and 
not  by  the  company.  It  also  appears  that, 
by  the  subsequent  transactions  of  the  cor- 
poration, the  individual  purchasers  of  this 
stock  were'  so  treated,  and  requh^d  to  pay 
Into  the  treasury  of  the  company  each  his 
pro  rata  share  of  the  $15,200.  We  think  the 
circuit  court  was  clearly  Justifiable  in  finding 
that  this  was  not  a  pu:hase  of  stock  by  the 
corporation.  The  more  difficult  question  of 
fact  In  the  case  is,  as  before  stated,  whether 
or  not  the  complainant  and  those  for  whom  he 
acted  knew  that  the  cash  payment  was  to  be 


made  with  the  insnnnce  money  doe  the  com- 
pany, and  consented  thereto.  We  have  care- 
fully examined  tbe  testimony  relied  upon  by 
appellant  as  proving  such  consent,  and  find 
it  largely,  if  not  altogether,  of  a  negative 
character.  That  is  to  say,  appellant  relies 
upon  proof  of  the  &ct  that  complainant  was 
sUent  when  he  and  other  parties  stated  posi- 
tively that  the  Insurance  money  should  be 
used  in  making  the  cash  payment  And  it  la 
said  these  statements  were  repeatedly  made 
in  his  presence,  and  no  objection  whatever 
urged  by  him.  No  witness  testifies  that  com- 
plainant ever  expressly  consented  to  such 
use  of  the  company's  funds. .  It  is  in  evi- 
dence that  his  son-in-law  Prlndle  reported  to 
one  or  more  of  the  officers  that  he  wotdd  not 
so  consent,  because  such  use  of  the  funds  of 
the  company  would  destroy  the  value  of  the 
stock,  and  It  is  said  that  to  meet  that  objec- 
tion the  additional  214  shares  were  put  up. 
But  here,  again,  no  one  testified  that  with 
this  additional  security  complainant  was  sat- 
isfied or  withdrew  the  objection  which  he 
had  already  made.  The  testimony  of  himself, 
his  son,  and  son-ln-Iaw  is  direct  and  posltivA 
to  the  fact  that  they  neither  of  them  ever 
consented  to  the  use  of  the  company  funds  in 
payment  for  their  shares  of  stock  sold.  We 
are  satisfied  that  Qus  clreott  and  appellate 
courts  have  properly  fotuid  In  favor  of  the 
complauiant  on  this  Issue,  and,  without  ex- 
tending this  opiniou  In  the  discussion  of  the' 
question  as  to  the  Injurioua  results  upon  the 
complainant's  security,  we  think,  in  view  of 
the  admissions  made  in  the  answer,  appellant 
has  no  grounds  of  complaint  of  the  decree 
against  him. 

After  the  master  had  made  bis  report  to  the 
court,  and  the  exceptions  to  It  were  sustained, 
this  entry  was  made:  "It  appearing  to  the 
court  that  the  complainant  John  W.  Heden- 
berg,  and  the  defendants  Pope  and  Clifford 
and  A.  Emma  Smith  have  adjusted  their  dif- 
ferences out  of  court,  now,  on  motion  of  com- 
plainant, and  by  consent  of  said  defendants, 
this  bill  is  dismissed  aa  to  said  Eugene  Clif- 
ford, A.  Emma  Smith,  and  William  H.  Pope, 
without  costs  to  either  jMirty."  It  is  insisted 
that,  after  the  entering  nf  this  order,  the  re- 
lief granted  against  defendants  could  not 
properly  be  entered.  We  do  not  concur  in 
this  view.  The  relief  sought  against  the  par- 
ties dlsml^ed  from  the  bill  was  not  the  basis, 
or  so  connected  with  that  prayed  against 
appellant,  that  they  crmtinued  to  be  neces- 
sary parties  to  the  final  decree  against  him. 
In  addition  to  this,  no  objection  was  made  by 
appellant,  or  either  of  the  other  officers  and 
directors  of  the  company,  to  the  dismissal. 
We  regard  this  case,  under  the  pleadings,  as 
one  of  fact  so  largely  depending  upon  wheth- 
er the  $15,200  ot  company  money  was  taken 
from  its  treasury  and  applied  tP  the  payment 
of  a  debt  owing  by  its  indivldnal  stockhold- 
ers, without  the  consent  of  the  complainant, 
that  when  that  question  is  determined  ad- 
versely to  the  appellant  other  (rounds  of  i«> 
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versal  urged  are  of  no  aubBtantUtl  merit  Tbe 
Judgment  of  tbe  appellate  court  wUl  be  af- 
firmed. 

(i5»  111.  use) 

ASH  T.  ZWIETUSCH, 
Osnpreme  Court  of  Illinois.    Jan.  20,  1896.) 
Libel — Pbivilbob— Pi.B4DIS08. 
In  a  suit  by  an  agent  against  bis  prin- 
cipal for  an  accounting  and  recovery  for  serr- 
'ices  rendered,  an  allegation  in  the  answer  that 
plaintiff  embezzled  from  defendant  is  priyileged. 
67  lU.  App.  167,  affirmed. 

Appeal  from  appellate  court,  First  district 

Action  by  Hugo  Asb  against  Otto  Zwie- 

ituBcb.    From  a  Judgment  of  the  appellate 

court  (57  m.  App.  157)  affirming  a  Judgment 

for  defendant,  plaintiff  appeals.    Affirmed. 

Tbis  18  an  action  on  tbe  case  by  appel- 
lant against  appellee  for  libel.  Tbe  alleged 
libelous  matter  was  contained  In  appeUee'8 
answer,  filed  to  appellant's  bill  of  complaint 
brought  against  appellee  for  an  account- 
ing for  services  rendered  and  moneys  re- 
ceived under  a  contract  between  the  parties 
by  which  appellant  rendered  services  for 
appellee  as  traveling  salesman,  and  as  gen- 
eral manager  of  a  branch  of  the  business. 
In  tbe  sale  of  soda  fountains  and  supplies, 
for  a  certain  fixed  salary  and  a  percentage 
of  tbe  profits.  Tbe  pleadings  In  tbe  chan- 
cery suit  were  set  out  in  the  declaration. 
Tbe  bill  alleged,  among  other  things  not 
necessary  to  mention,  that  the  accounts  be- 
tween them  were  long  and  complicated,  and 
remained  unsettled  through  the  fault  of  ap- 
pellee; that  appellee  bad  violated  tbe  con- 
tract, by  placing  some  one  else  in  charge  of 
tbe  branch  business,  thereby  displacing  bim 
as  general  manager;  had  put  an  end  to  the 
contract;  had  collected  $4,500  for  a  leasehold 
interest,  for  which  he  was  entitled  to  credit, 
and  had  refused  to  credit  bim  with  tbe  same; 
tbat  appellant  bad,  in  various  matters  set 
out,  acted  In  the  utmost  bad  faith  with  bim. 
Tbe  alleged  libelous  matter  in  the  answer  is 
tbe  following:  "Denies  that  be  violated  the 
provisions  of  tbe  contract  giving  to  com- 
plainant the  sole  and.  exclusive  right  to  act 
as  manager  of  said  Chicago  branch,  but  ad- 
mits that  be  discharged  the  complainant 
from  bis  employ  for  good  reasons,— among 
other  reasons,  that  be  collected  about  $1,- 
600  belonging  to  defendant,  and  appropriat- 
ed tbe  same  to  bis  own  use,  without  tbe  con- 
sent or  knowledge  of  defendant.  Denies 
that  the  accounts  between  complainant  and 
defendant  are  long  and  complicated,  or  much 
Involved  In  any  way.  but  states  the  accounts 
for  tbe  year  1892  were  fully  and  satisfacto- 
rily settled  in  the  month  of  February,  1893, 
between  the  defendant  and  complainant,  in 
Milwaukee,  and  that  since  that  time,  until 
tbe  discovery  Jby  tbe  defendant  of  tbe  em- 
bezzlement by  complainant  of  a  large  sum 
of  money,  there  never  has  been  any  pretense 
by  complainant  that  tbe  accounts  were  un- 
settled lb  any  way.   Denies  that  any  sum 


will  be  found  due  Asb  on  an  accounting,  but 
alleges  there  will  be  found  to  be  due  a  large 
sum  of  money,  being  the  money  collected  by 
tbe  complainant,  belonging  to  defendant, 
while  he  was  acting  as  agent  of  the  defend- 
ant, and  appropriated  to  his  own  use  by 
complainant,  without  the  consent  or  knowl- 
edge of  defendant,  to  tbe  amount  of,  to  wit, 
$1,600."  Tbe  declaration  alleges  tbat  the 
defamatory  matter  contained  in  tbe  answer 
was  wholly  irrelevant  and  impertinent  to 
the  matter  in  controversy,  and  was  inserted 
In  the  answer,  and  written  and  published, 
maliciously  and  without  probable  cause,  and 
tbat  it  was  wholly  false,  etc.  Tbe  trial  court 
sustained  tbe  demurrer  to  tbe  declaration, 
and  its  Judgment  baa  been  affirmed  by  tbe 
appelate  court 

McMurdy  &  Job,  for  appellant  J.  O.  Pat- 
terson, for  appellee. 

GARTER,  J.  (after  stating  the  facts).  Tbe 
Question  in  tbis  case  is,  was  the  alleged  li- 
belous matter  contained  in  appellee's  an- 
swer privileged?  Appellant  contends  tbat  It, 
was  irrelevant  and  impertinent  and  there- 
fore not  privileged;  that  the  privilege  is  not 
absolute.  Appellee  contends— First,  tbat  it 
was  relevant  and  pertinent  to  the  matter  in 
controversy,  and  was  privileged;  and.  sec- 
ond, that  as  tbe  alleged  defamatory  matter 
Is  contained  In  a  pleading  In  a  cause,  filed 
in  due  course  of  a  Judicial  proceeding  in  a 
court  of  competent  Jurisdiction,  the  privi- 
lege is  absolute,  whether  the  matter  was  per- 
tinent or  not.  Whether  or  not  a  party  would 
be  liable  In  an  action  for  libel  who  injects 
into  a  pleading  defamatory  language  bar-' 
ing  no  bearing  on,  but  wholly  irrelevant  to. 
the  questions  In  litigation,  and  which,  if 
published  elsewhere,  would  be  libelous,  we 
have  no  occasion  here  to  decide,  notwith- 
standing appellant  has  cblefly  addressed  bis 
argument  to  that  question,  and  has  referred 
us  to  McLaughlin  v.  Cowley,  127  Mass.  316, 
and  other  cases,  holding  that  the  privilege  is 
not  absolute,  and  does  not  cover  such  a  case. 
We  think  it  readily  appears,  from  a  read- 
ing of  the  bill  and  answer,  which  are  set 
out  in  tbe  declaration,  that  the  matter  com- 
plained of  as  libelous  was  not  wholly  irrel- 
evant and  impertinent  to  the  controversy 
between  the  parties  Involved  in  tbe  Judicial 
proceeding  referred  to,  and  that  it  was  priv- 
ileged. Tbe  demurrer  was  properly  sus- 
tained, and  tbe  Judgment  of  the  appellate 
court  is  affirmed.   Judgment  affirmed. 


(151  III.  471> 

CITY  OF  JOLIET  v.  LOONEY. 
(Supreme  Ciottrt  of  Illinois.    Jan.  20,  1896.) 

MDNICIPAL  COBPOHATIOSB— DEFECyriVE    Stkbkts — 
NoTiOK  OP  Dbfects  —  Trial  —  Instrdctions  — 
Waiter  of  OBjeotions — Excessive  Damaobs. 
1.  Where,  with  knowledge  and  aijproval  of 
tbe  superintendent  of  streets,  a  book  is  kept  at 
the  police  station,  in  which  policemen  were  di- 
rected to  note  defects  in  sidewalks,  and  the  su- 
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p«rintendent  was  accnstomed  to  resort  to  the 
reports  of  policemen  for  information  concerning 
defects  in  streets,  in  case  of  knowledge  of  a 
defect  by  a  policeman  for  a  sufficient  length  of 
time,  in  the  exercise  of  reasonable  care,  to  >«- 
port  and  repair  it,  the  city  will  be  charKeable 
with  notice  of  the  defect.  56  111.  App.  602,  af- 
firmed. 

2.  Where  the  court  fails  to  instruct  the 
jnry  on  an  important  point  before  they  have  re- 
tired for  deliberation,  it  may,  after  giving  each 
side  eqnal  opportuni^  to  submit  instructions  in 
regard  to  such  point,  instruct  them  in  regard 
thereto.    66  111.  App.  502,  affirmed. 

3.  Appellant,  by  not  objecting  to  the  send- 
ing of  an  instruction  to  the  jury  after  they  had 
retired  for  deliberation,  but,  instead,  requesting 
that  another  instruction  be  sent,  waives  the  ob- 
jection that  the  jury  was  not  called  into  open 
court  and  instructed.    50  IIL  App.  602,  affirmed. 

4.  A  verdict  for  $1,600  for  personal  injuries 
received  in  a  fall  caused  by  a  defect  in  a  street 
will  not  be  set  aside,  as  excessive,  plaintiff  hav- 
ing testified  that  he  was  unable  to  use  his  arm 
on  account  of  pain,  or  lie  on  the  shoulder  which 
he  struck  in  lus  fall. 

Appeal  from  appellate  coort,  Second  dis- 
trict 

Action  by  Patrick  Looney  against  the  city 
of  Joliet  Prom  a  Judgment  of  the  appellate 
conrt  (56  111.  App.  502)  affirming  a  judgment 
(or  plalntifr,  defendant  appeals.   Affirmed. 

J,  W.  D'Arcy,  for  appellant  Haley  & 
O'Donnell,  for  appellee. 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  of  the  appellate  court  affirming  a 
Judgment  rendered  against  appellant.  In 
favor  of  appellee,  by  the  circuit  court  of 
Will  county,  for  damages  arising  from  a  per- 
sonal injury  received  by  appellee  caused  by 
the  breaking  of  a  defective  flagstone  in  the 
sidewalk  of  one  of  the  streets  of  the  appel- 
lant city.  The  cause  was  tried  twice  in  the 
circuit  court,  and  the  questions  argued  In  this 
court  are  sufficiently  answered  in  the  opin- 
ion of  tbe  appellate  court  delivered  by  Mr. 
Justice  Cartwright,  and  no  necessity  is  per- 
ceived for  another  or  different  opinion  by 
this  court.  We  have  carefully  examined  the 
record,  and  considered  the  argument  of  ap- 
pellant's counsel,  and  have  arrived  at  the 
same  conclusions  reached  by  tbe  appellate 
court.  66  111.  App.  502.  The  opinion  there 
rendered  will  therefore  be  adopted  by  this 
-court.   It  is  as  follows: 

"Tbe  record  of  a  Judgment  in  this  suit  in 
favor  of  the  present  appellant  against  ap- 
pellee was  brought  to  this  court  at  a  former 
term  by  writ  of  error,  and  that  Judgment  was 
reversed  and  the  cause  remanded.  The  case 
was  reported  as  Looney  v.  City  of  Joliet,  49 
111.  App.  621.  After  reinstatement  in  the  cir- 
cuit court,  the  case  was  again  tried,  result- 
ing In  a  verdict  for  appellee  for  $1,500,  and 
.  Judgment  was  entered  for  that  amount  and 
costs.  Tbe  evidence  on  the  last  trial,  as  to 
the  defect  and  the  accident,  was  the  same  as 
before,  and  the  important  questions  of  .fact 
related  to  tbe  question  of  notice,  express  or 
Implied,  to  defendant  of  the  defect,  and  to 
-the  extent  «f  plaintiff's  Injuries.  The  evi- 
dence introduced  to  prove  notice  to  tbe  de- 


fendant of  the  defective  condition  of  the 
stone,  either  on  account  of  the  existence  of 
such  condition  for  such  leng^th  of  time  that 
knowledge  would  he  implied,  or  from  actual 
information,  consisted  of  testimony  that  one 
who  worked  in  tbe  store  in  front  of  which 
tbe  stone  was  located  noticed,  six  weeks  be- 
fore tbe  accident,  that  the  stone  was  crack- 
ed, and  was  shaking  every  day  when  he 
stepped  on  it;  that,  when  a  policeman  of  de- 
fendant passed  over  it  a  couple  of  days  be- 
fore tbe  accident,  it  shook  under  bis  beel, 
and  be  examined  it  with  his  lantern,  and  re- 
ported to  a  police  captain  at  the  station, 
telling  him  that  he  had  better  put  it  in  tbe 
record,  and  have  the  street  commissioner 
look  after  it;  that  a  police  captain,  on  duty 
on  tbe  evening  of  tbe  accident,  was  notified 
of  the  defect;  and  that  for  several  years, 
it  has  been  one  of  the  duties  performed  by 
the  police  to  report  all  defective  sidewalks 
found  by  them,  and  enter  the  same  in  a  rec- 
ord kept  at  the  police  station  for  the  purpose, 
to  which  the  superintendent  of  streets  was 
accustomed  to  go  for  Information  as  to  such 
defective  sidewalks.  On  the  other  hand,  the 
defendant  proved  that  a  number  of  persons 
accustomed  to  pass  over  the  stone  frequent- 
ly had  not  noticed  the  defect  and  the  police 
captain  denied  that  the  policeman  reported 
the  defect  to  him  a  couple  of  days  before  the 
accident,  and  testified  that  such  report  was 
after  the  stone  felL 

"The  evidence  would  Justify  the  Jury  In  a 
finding  that  the  defect  had  existed  for  six 
weeks  or  more,  and  that  the  defendant,  by 
the  exercise  of  reasonable  care,  would  have 
discovered  and  remedied  it;  but  tbe  court 
gave  an  instruction  under  which  they  might 
find,  from  the  evidence,  that  the  defendant 
also  had  actual  notice  of  the  defect,  and  the 
rulings  on  the  evidence  were  In  harmony 
with  the  Instruction.  Most  of  the  argument 
of  appellant  Is  directed  to  the  question 
whether  actual  notice  could  be  given  to  the 
defendant  in  the  manner  stated  In  the  in- 
Btmctlon  and  shown  by  the  evidence.  Tbe 
instruction  Is  as  follows:  If  you  believe, 
from  the  evidence,  that  plaintiff  was  injured 
by  a  defect  in  tbe  sidewalk  of  defendant,  as 
alleged  In  plaintiff's  declaration,  and  if  you 
further  believe  that,  for  several  years  prior 
to  and  at  tbe  time  of  such  Injury,  with 
Icnowledge  and  approval  of  the  superintend- 
ent of  streets,  a  book  was  kept  at  the  police 
station  in  tbe  city  of  Joliet,  In  which  police- 
men were  directed  to  note  defects  in  side- 
walks, and  that  the  policemen  of  said  city 
were  charged  with  the  duty  of  examining 
and  reporting  to  their  department  defects  in 
sidewalks  observed  by  them,  for  thef  l>enefit 
of  the  superintendent  of  streets,  and  that 
at  that  time  the  superintendent  of  streets 
was  accustomed  to  resort  to  said  book  and 
to  the  reports  of  said  policemen  for  informa- 
tion concerning  defects  In  sidewalks,  and 
that  one  or  more  of  tbe  policemen  in  tbe  em- 
ploy of  defendant  noticed  the  defect  in  the 
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sidewalk,  so  long  before  tiie  time  of  the  in- 
Jury  tbat  there  was  time.  In  the  exercise  of 
ordinary  care,  to  report  and  repair  said  de- 
tect, then  such  notice  to  the  city  of  Joliet, 
and  the  failure  to  remedy  the  defect  within 
a  reasonable  time  after  such  notice,  would 
constitute  negligence  on  the  part  of  the  de- 
fendant' We  do  not  thinlc  the  instruction 
objectionable.  In  reversing  the  former  Judg- 
ment, we  held  that,  in  substance,  If  the  po- 
lice, with  the  linowledge  and  approval  of  the 
officers  having  general  charge  of  the  affairs 
of  defendant,  had  for  several  years  been 
charged  with,  and  been  performing,  the  duty 
of  Inspecting  sidewalks,  and  reporting  de- 
fects therein,  by  which  the  agencies  for  their 
repair  were  set  in  motion,  then  notice  of  the 
defect  to  a  policeman  would  be  notice  to  the 
defendant.  The  conditions  recited  In  the  in- 
stmction  could  not  have  existed,  and  the 
duty  have  been  Imposed  and  performed  for 
several  years,  without  the  concurrence  of  the 
police  department,  as  well  as  the  superin- 
tendent of  streets,  and  the  knowledge  and 
approval  of  the  mayor,  who  was,  by  law  and 
ordinance,  the  head  of  the  police  department, 
and  had  general  charge  of  the  affairs  of  the 
city.  The  city  council,  and  all  those  having 
such  general  charge,  could  not  have  been 
ignorant  that  the  police  were  acting  for  the 
city  in  the  Inspection  of  sidewalks  and  re- 
porting defects,  and,  under  the  decision  here- 
tofore made,  notice  to  one  so  acting  would 
be  notice  to  defendant. 

"Objection  is  also  made  to  the  giving  of 
the  Instruction  at  the  time  It  was  given. 
The  question  of  notice  through  police  officers 
was  an  Important  one,  and  the  record  shows 
that  the  respective  counsel,  In  their  argu- 
ments to  the  Jury,  made  opposite,  assertions 
as  to  the  law  on  that  subject.  No  Instruc- 
'  tion  was  given  stating  the  law  as  to  the  no- 
tice before  the  retirement  of  the  jury,  and 
after  such  retirement  the  court  stated  to 
counsel  that  the  Jury  had  not  been  treated 
fairly  In  that  particular,  and  should  have 
been  instructed  on  that  question.  The  court 
requested  counsel  on  each  side  to  prepare 
instructions  accordingly,  and  the  instruc- 
tion in  question  was  drawn  on  the  part  of 
the  plaintiff.  At  the  request  of  defendant's 
attorney,  the  court  did  not  act  in  the  matter 
until  the  next  day,  when  said  attorney  de- 
clined to  prepare  any  further  instruction, 
and  filed  11  written  objections  to  further  In- 
struction being  given,  and  asked  the  court 
to  give  the  instructions  offered  by  him  and 
refused  on  the  triaL  Thereupon  the  court 
sent  the  instruction  to  the  Jury.  The  objec- 
tions to  Instructing  the  Jury  at  that  time, 
when  equal  opportunity  was  given  to  each 
side  to  submit  further  Instructions,  are  with- 
out force. 

"It  is  also  objected  that  the  instruction 
was  sent  to  the  Jury  room,  and  not  given  to 
the  Jury  In  open  court;  but  the  record  re- 
cites that  counsel  for  tbe  defendant  made 
no  objections  to  tbe  court  sending  tbe  in- 


struction to  the  Jury  room,  but  requested  tbe 
court  to  send  his  refused  instructions.  The 
objection  is,  therefore,  not  available  now,  as 
it  was  waived. 

"It  is  also  urged  tbat  tbe  damages  allowed 
were  excessive.  The  plaintiff  fell  on  his 
shoulder,  and  there  was  swelling  and  an 
abrasion  of  the  skin,  which  disappeared;  but 
he  clalhied  that  be  could  never  use  the  arm 
afterwards  on  account  of  severe  i>ain  in  it 
and  down  his  back,  and  that  he  could  not 
lie  on  that  side.  He  had  been  a  strong, 
healthy  man,  and  worked,  regularly,  up  to 
the  accident,  but  never  worked  afterwards. 
He  had  been  treated  by  a  doctor,  and  exam- 
ined by  that  doctor  and  othera,  who  testified 
that  there  were  no  visible  changes  in  the 
shoulder,  but  tbat  he  seemed  to  suffer  pain 
if  the  arm  was  raised.  Tbe  doctors,  of 
course,  could  not  feel  his  pain  or  see  It;  but 
bis  statement  appeared  truthful,  and  the 
physical  manlfestaticins  of  pain  were  genu- 
ine. We  are  not  able  to  say  that  the  jury 
awarded  >excesslve  damages.  Tbe  Judgment 
will  be  affirmed." 

The  Judgment  of  the  apipellate  court  is  af- 
firmed.   Judgment  affirmed. 

OARTWRIGHT,  J.,  took  no  part  In  the 
decision  of  this  case. 


a»  111.  ten 

ABT  tft  J.  T.  AMBmiCAN  TRUST  &  SAV- 
INGS BANK. 
(Supreme  Court  of  Illinois.    Jan.  20,  1896.) 
CoNPi,ioT  OP  Laws— Draft  Patable  is  Axotbeb 
State — Assignment  op  Funds. 

1.  A  draft  drawn  in  Illinois  on  a  New  York 
bank  and  payable  in  New  York  is  governed  by 
the  laws  of  New  York. 

2.  Such  drkft  will  not  operate  as  an  as- 
signment pro  tanto  of  tbe  drawer's  funds  <n 
4aid  bank,  though  the  action  is  brought  in  Illi- 
nois by  the  payees  against  the  aasiEnee  of  the 
drawers  to  recover  the  amount  of  said  draft  57 
lU.  App.  389,  affirmed. 

Appeal  from  appellate  court.  First  district 
Petition  by  Levi  Abt  and  others  against  the 
American  Trust  &  Savings  Bank,  as  assignee, 
to  compel  said  assignee  to  pay  to  petitioneis 
the  amount  of  certain  drafts.  A  judgment 
for  defendant  was  affirmed  by  the  appellate 
court  (57  HL  App.  369),  and  petitioners  !^>- 
peal.     Affirmed. 

Moses,    Pam   &   Kennedy,   for  appeUants. 
Moran,  Kraus  &  Mayer,  for  appellee. 

GARTER,  J.  This  was  a  petition  in  the 
county  court  of  Cook  county  filed  by  appel- 
lant for  the  order  to  compel  tbe  American 
Trust  &  Savings  Bank,  assignee  for  the  bene-  - 
fit  of  creditors  of  tbe  insolvent  banking  firm 
of  Herman  Schaffner  &  Co.,  to  pay  to  peti- 
tioners the  amount  of  eight  certain  drafts 
which  they  had  bought  of  Schaffner  &  Co., 
and  which  the  latter  had  drawn  on  tbe  Amer- 
ican Exchange  National  Bank  of  New  York 
in  favor  of  petitioneis.    The  petitlooera  fo^ 
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warded  the  drafts  to  various  persons  in  doe 
conrBe  of  biisineBs,  but  before  they  were  pre- 
sent^ to  the  drawee  for  payment  Schaffner 
ft  Co.  failed,  and  made  a  voluntary  assign- 
ment to  appellee  for  the  benefit  of  their  cred- 
itors, and  the  drawee,  having  notice  thereof, 
refused  payment.  The  total  amount  of  the 
eight  drafts  was  $2,799.77,  and  the  total 
amount  of -funds  of  the  drawer  on 'deposit 
with  the  drawee  was  then  $1,806.62,  but  the 
amoimt  of  this  deposit  was  Increased,  to  $5,- 
007.73  by  collections  m^de  suttsequentiy  to 
the  assignment  Payment  of  the  drafts  hav- 
ing been' refused,  tbey  were  returned  to  the 
petitioners,  wbo  were  compelled  to  make  pay< 
ment  themselves.  It  was  also  admitted  on 
the  trial  that,  prior  to  the  drawing  of  the 
eight  drafts  in  favor  of  appellants,  the  draw- 
ers had  drawn  62  other  drafts  in  favor  of 
various  parties,  aggregafing  (3,293.93,  on  the 
same  drawee,  and  which  were  presented  for 
payment  and  payment  refused  before  any  of 
said  eight  drafts  were  presented,  but  that  so 
tar  no  one  had  appeared  to  claim  any  pref- 
erence on  account  of  any  of  such- prior  drafts, 
it  is  not,  of  course,  denied  that  i)etltloner8  are 
creditors  of  the  Insolvent  firm,  and  entitled  to 
share  with  the  other  creditors  in.  the  assets  of 
the  estate,  but  petitioners  Insist  that,  by 
drawing  in  their  favor  the  drafts  on  the  bank 
In  New  York,  SchalTner  &  Co.  assigned  to 
them  the  funds  so  on  deposit  In  the  New  York 
bank,— tn  other  words,  set  apart  and  appro- 
{nriated  said  funds  to  or  toward  the  payment 
of  said  drafts,  and  that  the  payees  thereupon 
became  entitled  to  it,  and  that  it  is  the  dut^ 
of  the  assignee  to  pay  the  same  to  the  peti- 
tioners. It  Is  settled  law  In  this  state  that  a 
check  drawn  for  valne  by  a  depodtor  on  a 
bank  operates  as  an  assignment  pro  tanto  of 
the  funds  of  the  depositor  on  deposit  in  such 
bank  In  favor  of  the  holder  of  the  check. 
Brown  V.  Leckle,  43  lU.  497;  Unfctn  Nat. 
Bank  v.  Oceana  Co.  Bank,  80  111.  212;  Na- 
tional Bank  of  America  v.  Indiana  Banking 
Co..  114  111.  483,  2  N.  E.  401.  But  it  was  ad- 
mitted on  the  trial,  and  the  decisions  of  the 
courts  of  New  York  show,  that  the  rule  is 
otherwise  In  that  state.  Attorney  Gieneral 
V.  Continental  Life  Ins.  Co..  71  N.  Y.  325; 
Aetna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N. 
Y.  82;  People  v.  Merchants'  &  Mechanics' 
Bank.  78  N.  Y.  269;  Bank  v.  Clark,  134  N. 
Y.  368,  32  N.  E.  38.  The  assignee,  who  is  ap- 
pellee here,  contends  that,  as  the  funds  on 
which  the  drafts  were  drawn  were  in  New 
York,  in  the  hands  of  the  drawee  there,  the 
contract  was  to  be  performed  In  that  state, 
and  must  be  governed  by  its  laws,  and  that 
by  such  laws  there  was  no  assignment  oi 
transfer  of  the  funds  to  the  holder  of  the 
drafts,  and  therefore  that  appellant  did  not, 
upon  taking  up  such  drafts,  have  any  more 
right  to  such  funds  than  the  other  creditors 
of  the  Insolvent  firm.  In  supiMrt  of  this  con- 
tention. National  Bank  of  America  v.  Indiana 
BanklnJB  Co.,  114  111.  483,  2  N.  E.  401,  is  cited. 
In  that  cbse  it  was  held  that  a  check  drawn 


In  Indiana  on  a  bank  In  nUnoIs  wonld  oper- 
ate to  transfer  the  fund,  on  the  ground  that 
the  law  of  the  place  where  the  contract  was 
to  be  performed  must  govern,— the  law  of  In- 
diana being,  as  in  New  York,  that  checks  do 
not  operate  to  assign  the.  deposit  or  a  sufficient 
part  thereof  to  pay  them.  It  Is,  however, 
Insisted  by  appellants  that  as  this  is  not  a 
proceeding  against  the  New  York  bank,  but 
against  the  assignee  to  compel  delivery  to 
them  of  such  funds  In  the  hands  of  the  as- 
signee In  this  state,  the  laws  of  New  York 
have  no  application.  The  case  Is  doubtful  on 
the  tacts.  But  be  that  as  It  may,  we  are  of 
the  opinion  that  the  law  is  against  the  appel- 
lants. The  drafts,  though  drawn/,  in  this, 
state,  were  drawn  on  the  New  York  bank,, 
and  were  payable  there.  The  contract  was 
td  be  performed  In  New  York,  and  it  must 
be  presumed  that  upbn  a  question  of  this 
character  the  parties  contracted  with  refer- 
ence to  the  laws  of  the  state  where  the  con- 
tract was  to  be  performed,  rather  than  with 
reference  to  the  laws  of  the  state  where  the 
contract  was  made.  Mason  v.  Donsay,  35 
m.  424;  Lewis  V.  Headley,  36  III.  433;  Ad- 
ams V.  Bobertson,  37  HI.  45;  Ronndtree  v. 
Baker,  52  III.  241;  Davenport  v.  Karnes,  70 
IIL  465;  Evans  v.  Anderson,  78  IlL  558.  Such 
being  the  law,  and  such  being  the  contract, 
we  do  not  think  that  the  payment  of  the 
funds  by  the  New  York  bank  to  the  assignee' 
In  this  state,  even  if  the  facts  showed  such 
payment,  would  give  appellant  any  right  to  ' 
the  funds  which  he  did  not  have  before  such 
payment.  As  to  whether  or  not  the  62  drafts 
drawn  prior  to  those  of  appellants  would  of 
themselves  defeat  the  petition  of  appellants 
It  Is  unnecessary  to  consider.  We  are  satis- 
fied that  the  case  was  correctly  dedded  In 
the  courts  below,  and  the  Judgment  of  the 
appellate  court  will  be  affirmed.  Judgment 
affirmed. 


(1S9  111.  881) 
UNION  RENDERING  CO.  v.  KRBFT. 
(Supreme  Court  of  Illinois.    Jan.  20,  1896.) 

Tbiai< — ^Exclusion  of  Evidbmob — ^Habmlbss 
Ekkor. 
Error  in  refusing  to  allow  a  question  to 
be  asked  a  witness  as  to  the  existence  of  a  fact 
is  not  eround  for  reversal,  where  the  witness  is 
allowea,  on  reexamination,  to  testify  in  regard 
to  such  fact. 

Appeal  from  appellate  court,  First  a.o.  let. 

Action  by  Annie  Kreft  against  the  Union 
Rendering  Company.  From  a  Judgment  of 
the  appellate  court  affirming  a  Judgment  for 
plaintiff  (57  III.  App.  243),  defendant  appeals. 
Affirmed. 

The  following  statement  of  the  case  Is  tak- 
en from  the  opinion  of  the  appellate  court: 
"This  is  an  appeal  from  a  Judgment  recov- 
ered In  an  action  of  trespass  on  the  case, 
brought  by  appellee,  a  minor,  by  her  next 
friend,  against  the  appellant.  The  appel- 
lant Is  an  Illinois  corporation,  engaged  In 
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the  business  of  rendering  the  carcasses  of 
dead  animals,  and,  In  the  prosecution  of  its 
business,  employed  teams  and  men  to  rather 
up  the  bodies  of  animals  tliat  are  found  dead 
on  the  streets  and  in  other  places  in  Chi- 
cago. For  such  purpose,  low  wagons,  espe- 
cially constructed,  with  slcids  attached  to 
the  rear,  are  used;  and  up  the  Inclined  plane 
formed  by  the  skids,  reaching  from  the 
ground  to  the  platform  bottom  of  the  wagon, 
the  carcasses  are  hauled.  The  team  employ- 
'ed  In  drawing  the  wagon  does  the  loading, 
by  being  detached  from  the  wagon,  and 
hitched  to  one  end  of  a  chain  which  passes 
lengthwise  over  the  wagon,  and  the  other 
end  of  which  is  fastened  to  the  neck  of  the 
carcass.  Then,  the  wagon  remaining  sta- 
tionary, the  team  is  started  ahead,  and 
draws  the  carcass  forward,  up  the  skids, 
and  upon  the  wagon  platform.  But  one  man 
accompanies  the  team  and  wagon,  anu,  dur- 
ing the  act  of  loading,  this  man  stations 
himself  near  the  carcass,  for  the  purpose  of 
guiding  it,  and  starts  or  stops  the  team  by 
word  of  month,  leaving  the  I'elns  on  the 
ground  at  the  other  eai  of  the  wagon,  where 
the  teaim  Is.  In  this  particular  Instance  the 
carcass  was  either  very  heavy,  or  caught 
against  something,  and  the  team,  instead  of 
pulling  straight  ahead,  as  it  should  have 
done,  sheered  away  sidewise  twice,  towards 
the  middte  of  the  street,  and  turned  as  if 
to  go  back  towards  the  wagon.  On  both  of 
these  occasions  the  driver,  who  stood  behind 
the  wagon,  where  the  carcass  was,  went 
forward  to  the  team,  and' Jerked  and  whip- 
ped the  team  back  Into  its  proper  position, 
and  then,  leaving  the  reins  on  the  ground, 
returned  to  the  rear  of  the  wagon,  from 
which  position  he  again  started  the  tea:a  by 
word.  Starting  the  team  for  the  third  time 
in  this  manner,  the  team  being  again  un- 
able or  unwilling  to  pull  straight  ihead,  sud- 
denly sheered  off  to  and  upon  the  sidewalk, 
which  was  about  15  feet  from  the  team  be- 
fore It  turned,-  and  came  down  along  it  till 
nearly  opposite  to  where  the  driver  was 
standing,  who  headed  them  off  as  they  ap- 
proached. Standing  upon  the  sidewalk  at 
the  time  were  a  large  number  of  people, 
among  whom  was  the  appellee,  a  girl  five 
years  of  age,  and  she  was  run  upon  by  the 
team,  and  received  severe  injuries.  Special 
findings  were  submitted  to  the  Jury  at  the 
request  of  defendant  (appellant),  and  they 
found  that  the  driver  of  the  team  was  nr?- 
ligent,  and  that  the  child  was  permanently 
injured,  and  returned  a  verdict  in  favor  of 
the  plaintiff  for  $5,000.  A  remiiiitur  r'  $2,- 
600  was  entered  by  the  pialDtiff.  and  judg- 
ment was  entered  for  $2,500.  It  was  shown 
by  the  defendant  that  the  method  pursued  in 
doing  the  particular  business  out  of  which 
the  injury  arose  was  the  customary  way  in 
which  the  business  of  appellant  had  been 
carried  on  for  a  number  of  years,  and  that 
this  was  the  first  time  it  had  resulted  in  an 
Injury  to  bystanders;   that  the  mules  com- 


posing the  team  In  question  were  weU  bro- 
ken to  the  business,  and  bad  been  used  ia. 
the  business  about  a  year,  and  were  taught 
to  start  and  stop  by  word.  Instead  ot  by^ 
rein;  and  that  the  appliances  employed  gen-' 
erally,  and  on  this  particular  occasion,  were 
of  the  customary  and  approved  kind."  The 
judgment  was  affirmed  by  the  appellate 
court,  and  the  defendant  to  said  judgment 
appealed  to  this  court 

Coy  &  Brockway,  for  appellant     M.  W. 
Pinckney  and  W.  H.  Tatge,  for  appellee. 

CARTER,  J.     As  all  the  questions  of  fact, 
including  the  question  raised  as  to  the  al- 
leged ezcessiveness  of  the  amount  of  dam-' 
ages  for  which  Judgment  was  rendered,  have 
been  finally  settled  against  appellant  by  the. 
Judgment  of  the  appellate  court,  and  as  na^ 
point  is  made  on  the  instmctioDS,  nothing' 
remains  to  be  considered  by  this  court  ex-, 
cept  the  alleged  error  of  the  trial  court  in- 
refusing  to  permit  the  witness  Ooherty,  -rh»: 
was  the  driver  of  the  team  of  mules  when- 
they    injured    appellee,    to    answer   certain  i 
questions  intended  to  elicit  testimony  that 
the  mules  were  gentle.     There  was  no  alle- 
gation   in   the   declaration   that   the    mules 
were  vicious  or  ungentle,  nor  was  any  neg- 
ligence of  appellant  In  the  driving  or  rse  of 
unsafe  animals  at  the  time  and  place  of  the 
injury  counted  on.     But  the  gravamen  of 
the  charge  in  the  declaration  was  that  the 
defendant,  by  its  said  servant,  so  careless-, 
ly,   improperly,   and   negligently   drove  and 
managed  them  that,   by   and  through  such 
carelessness  and  negligence,  the  said  team 
of  moles  ran  against  and  struck  the  plaintiff, ' 
and  caused  the  injury.      No  attempt   was 
made  on  the  part  of  the  plaintiff  to  prove 
that  the  mules  ran  away,  or  attempted  to  do 
so,  or  that  they  were  vicious  or  ungentle. 
It  becomes  unimportant   however,  in  this' 
case,  to  discuss  the  question  whether  or  not, 
under  such  a  declaration,  with  no  proof  ad- 
duced by  the  plaintiff  of  a  lack  of  ordinary 
gentleness  of  the  mules,  it  would  be  error 
to  exclude  affirmative  proof  of  the  character 
of  the  mules  for  gentleness,  for  the  reason 
that.  all.   High  the  particular  questions  men- 
tioned were  not  permitted  to  be  answered, 
yet  the  fact  was  sufficiently   proved  on  re- 
examination of  the  same  witness,  and  the 
defendant  was  not  prejudiced.     He  testified 
that  be  had  "driven  those  mules  in  the  same 
way  about  a  year.     They  were  mules  driven 
every  day  without  lines,  and  I  had  my  mules 
so  that  1  could  drive  them   without  lines. 
1  always  used  to  have  them  broke  in  to 
-mind  Just  as  soon  as  1  spoke  to  them.    These 
were   broke  in  just  the  same   way.     They 
never  would  pull  a  foot  over  after  1  uol 
lered  at  them."     Another  witness,  the  man- 
ager of  the  defendant   company,   testified: 
"I  use  mules  on  account  of  their  being  easier 
taught  and  tietter  than  horses  to  use  for  that 
business,  for  they  will  go  by  word  after  they 
are  worked  for  about  three  months.     They 
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can  be  used  witboat  handling  the  linos  or 
Jerking  on  them.  Can  tell  them  tc  'get  up,' 
when  they  are  hitched  to  a  horse,  and  they 
will  puU.  They  will  pull  every  time  you 
tell  them  to.  They  are  less  liable  to  get 
away  than  a  horse  would  be,  and  they  are 
easier  broken."  There  being  no  error  in  the 
record,  the  Judgment  of  the  appellate  court 
iB  affirmed.     Judgment  athrmed. 


059  III.  fit) 

UNITED  STATES  LIFE  INS.  CO.  y.  ROSS. 
(Supreme  Court  of  Illinois.    Jan.  20,  1896.) 

INSUKANOB— FORFBITORB— WaIVBR— InSTKCOTIONS. 

1.  Though  the  insured  had  been  notified  that 
the  premium  on  his  policy  was  due  on  a  certain 
date,  or  within  10  days  thereafter,  a  circular, 
iaaued  by  the  insurance  company  and  sent  l<gr 
one  of  its  agents  to  the  insured,  reciting  the  lib- 
erality of  the  company  in  extending  the  time  in 
which  to  pay  premiums,— 30  days  on  tontine 
policier.  and  10  days  on  all  others,— is  admissi- 
ble to  proTo  waiyer  of  a  condition  providing  that 
the  iMicy  should  become  void  if  the  premium 
was  not  paid  when  dne;  the  insured  being  jus- 
tified in  believing  that  his  policy,  designated  by 
the  company  as  a  "limited  tontine,"  was  in  fact 
a  "tontine."' 

2  But  it  was  error  to  charge  that  default 
in  the  payment  of  the  premium  on  the  day  it 
was  dne  did  not,  of  itself,  forfeit  the  policy;  rhe 
company  not  being  required  by  said  condition  to 
declare  a  forfeiture. 

Appeal  from  appellate  court.  First  district. 

Action  by  M.  E.  Ross  against  the  United 
States  Life  Insurance  Company  on  a  policy 
of  Insurance.  A  Judgment  for  plaintiff  was 
affirmed  by  the  appellate  court  (57  111.  App. 
US},  and  defendant  appeals.    Reversed. 

This  Is  a  suit  by  appellee  against  appellant 
on  a  policy  of  lAsurance  on  the  life  of  her 
husband.  Robert  J.  Ross,  In  the  sum  of  $5,- 
000.  for  her  benefit.  She  recovered  a  Judg- 
ment In  the  superior  court  of  Cook  county 
for  the  amount  of  the  policy,  interest,  and 
costs  of  suit.  On  appeal,  that  Judgment  was 
affirmed  by  the  appellate  court,  and  the  com- 
pany again  appeals.  The  policy  was  issued 
February  17,  1888.  By  its  terms  the  pre- 
mium was  payable  in  semiannual  installments 
of  $54.75  each,  due  on  the  17th  days  of  Feb- 
ruary and  August  In  every  year,  with  the 
condition,  "and  in  case  any  premium  or  pay- 
ment required  or  agreed  to  be  made,  now  or 
hereafter,  in  coimectlon  with  this  insurance, 
shall  not  be  so  paid  when  due,  then  this  con- 
tract  shall  become  null  and  void  and  of  no 
effect."  The  premium  failing  due  on  Feb- 
ruary 17.  1889,  was  not  paid,  and  Robert  J. 
Ross  died  on  the  7th  day  of  the  following 
month.  There  was  no  declaration  of  a  for- 
feiture of  the  policy  by  the  company  prior  to 
the  bringing  of  this  suit. 

Isbam,  Lincoln  &  Beal,  for  appellant  O. 
Frank  White,  for  appellee. 

WILKIN.  J.  (after  stating  the  facts).  It  Is 
alleged  by  the  plaintiff  In  her  declaration, 
and  was  contended  on  her  behalf  at  the  trial, 
that  the  payment  of  the  Installment  of  the 


premium  maturing  February  17,  1889,  ac- 
cording to  the  terms  and  conditions  of  the 
policy,  was  waived  by  the  defendant.  The 
denial  of  this  contention  forms  the  vital  is- 
sue in  this  case.  It  is  urged  In  this  court  as 
a  question  of  law  by  appellant,  on  the  theory 
that  there  is  no  competent  evidence  fairly 
tending  to  prove  such  waiver.  It  will  only 
be  necessary  for  tis  to  determine  whether  or 
not  this  position  is  sustained  by  the  record, 
because,  If  there  Is  such  evidence,  the  Judg- 
ment of  the  appellate  court  must  l>e  accepted 
as  final.  We  gather  from  the  evidence  that 
the  policy  was  issued  at  the  office  of  Joseph 
H.  Strong,  In  Chicago,  he  being  the  manager 
for  the  defendant  company  for  the  states  of 
Illinois  and  Wisconsin.  It  was  taken  at  the 
solicitation  of  one  John  F.  Short,  a  friend  of 
Ross,  whq  was  then  In  Strong's  office.  Short 
afterwards  went  to  St  Paul,  Minn.,  and  be- 
came manager  for  the  company  there.  He 
was  entitled  to  a  commission  on  the  premium 
due  February  17,  1889,  on  this  policy.  On 
the  22d  or  23d  of  January,  1889.  Strong  sent 
to  Ross  two  notices  of  the  maturity  of  the 
February  payment  The  first  Is  called  the 
"Agent's  Notice,"  In  the  following  form: 
"The  United  States  Life  Insurance  Company 
in  the  City  of  New  York.    Agency  office  No. 

.    ,  189-.   To  the  Holder  of  Policy 

No.  :    The  premium  of  $ on  said 

policy  wni  be  due  at  noon  the day  of 

-,  189-,  if  said  policy  be  in  force  on  that 


day,  and  may  be  paid  to  the  undersigned 
only  upon  the  company's  receipt,  which  has 
been  forwarded  to  this  office.  The  company 
allows  ten  days'  grace  for  the  payment  of 
this  premium.  If  not  paid,  either  to  the 
company  at  Its  office  In  New  York  City,  or 
to  the  undersigned  at  his  office  In ,  be- 
fore the  expiration  of  said  ten  days'  grace, 

the     Insurance     thereupon     ceases.     , 

Agent"  Stamped  across  the  face  of  this 
form  of  agent's  notice  appears  the  following: 
"Branch  Offices  U.  S.  Life  Ins.  Co.,  26  Mon- 
tank  Block.  Chicago,  111.  J.  H.  Strong,  Gen'l 
Manager."  The  other  notice  Is  the  form  re- 
quired by  the  laws  of  New  York,  from  the 
home  office,  as  follows:  "135,106.  The  Unit- 
ed States  Life  Insurance  Company  in  the 
City  of  New  York.  261,  262,  263  Broadway, 
New  York.  Take  notice  that  the  %  annual 
premium  of  $54.45  on  policy  No.  56,797,  on 
the  life  of  Robert  J.  Ross  will  be  due  on  the 
17th  of  February,  1889,  If  said  policy  be  In 
force  on  that  day,  and  that  if  not  paid,  the 
policy  and  all  payments  thereon  will  become 
forfeited  and  void.  Such  premium  may  be 
paid  on  or  before  that  day,  or  within  ten 
days  thereafter  (ten  days  of  grace  being  here- 
by allowed),  at  this  office,  by  check,  draft 
or  post  office  order,  to  the  order  of  the  com- 
pany; or.  If  more  convenient  for  the  Insured, 
It  may  be  so  paid  In  cash  to  an  authorized 
agent,  only  upon  the  company's  receipt,  to 
be  given  by  him  In  exchange  therefor,  signed 
by  the  president,  secretary,  and  assistant 
secretary  or  actuary,    C.  P.  Fralelgh,  Secre-, 
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tary.  Read  notice  on  otber  side."  On  the 
back  is  notice  to  policy  holders  that  agents 
are  not  authorized  to  make,  alter,  or  dis- 
charge 'contracts,  or  waive  forfeitures,  stat- 
ing bow  premiums  may  be  paid,  notice  of 
maturity  thereof,  etc. 

On  January  31,  1889,  Ross  addressed  this 
letter  to  J.  F.  Short,  at  St.  Paul:  "J.  F.  Short, 
Esq.,  St.  Paul,  MlBn.--Frlend  Short:  My  life 
insurance  premium  with  Strong  Is  due  on 
the  17th  of  Feb.  How  much  grace  do  I  have 
on  this?  Is  it  10  or  30  days?  I  will  be  In 
St.  Paul  about  the  middle  of  next  month. 
Send  me  one  of  those  printed  slips  explaining 
fully  the  limits  on  days  of  grace,  by  return 
mall,  and  oblige.  Yours,  truly,  Ross."  To 
this  letter  Short  replied,  February  1,  1889: 
"R.  J.  Ross,  Esq.,  Chicago— Friend  Ros»: 
Yours  of  the  31st  received  and  noted.  Yon 
have  30  days'  grace.  I  lncI68e  a  sllf>  explain- 
ing same.  •  •  •  Yours,  truly,  J.  P.  Short." 
The  Inclosed  slip  was  as  follows:  "Days  of 
Grace.  It  bns  always  been  a  chronic  com- 
plaint against  life  Insurance  that  the  con- 
tract required  that  the  premiums  must  be 
paid  on  the  day  named  therein  or  the  policy 
would  lapse  and  be  voided.  In  the  contracts 
issued  by  most  life  insurance  companies  this 
is  still  a  compulsory  condition.  Its  effect  has 
often  proved  to  be  a  great  hardship  to  pol- 
icy holders,  who,  through  thoughtlessness  or 
carelessness,  have  neglected  to  pay  'as  des- 
ignated In  the  oond.'  In  liberal  contrast  the 
United  States  Life  Insurance  Company  has 
sought  to  obviate,  largely,  the  effects  of  this 
condition  by  allowing  a  month's  grace  in  the 
payment  of  premiums  on  tontine  policies, 
and  a  grace  of  ten  days  in  the  payment  of 
premiums  on  all  other  policies.  During  the 
period  of  grace  the  policy  is  kept  In  full 
force,  premiums  are  accepted  without  re- 
gard to  the  health  of  the  insured,  and  should 
death  take  place  the  full  amount  of  the  in- 
surance will  be  paid,  less  the  overdue  pre- 
miums. What  could  be  fairer  or  more  gen- 
erous than  a  concession  like  this,  whereby  a 
life  Insurance  company  seeks  to  protect  the 
interests  of  a  man's  family  against  his  own 
forgetfulness,  or  even  his  inability  to  fulfill 
his  contract  and  pay  the  premium  on  the 
designated  day?  Next  only  in  importance  to 
the  absolute  indisputability  of  every  policy 
Issued  by  the  United  States  Life,  after  it  has 
been  ,ln  force  three  years,  is  the  promise  of 
ten  days*  grace  in  the  payment  of  premiums: 
and,  taken  together,  they  go  further  than 
any  otber  concessions  in  the  business  of  life 
insurance  to  give  certainty  to  the  calcula- 
tions and  investments  of  the  man  who  wants 
to  secure  a  sure  protection  for  bis  loved 
ones." 

Mr.  Strong  testified  that  he  and  Ross  bad  a 
conversation,  February  13.  1889,  on  the  sub- 
ject of  the  payment  of  the  premium  due  on 
the  17th.  HI.s  testimony  is  somewhat  con- 
fused by  attempting  to  explain  the  transatr- 
tions  between  the  company  and  Ross  on  an- 
other policy  in  no  way  connected  with  this 


suit  It  Is,  however,  to  the  effect  that,  to 
accommodate  Ross,  he  had  taken  his  note 
for  the  previous  payments  of  premium,  and 
had  advanced  the  money  to  the  company, 
and  in  the  conversation  on  the  13th  Ross 
said  to  him  that  he  was.  in  fact  unable  to 
pay  the  premium  at  that  time  coming  dae 
on  this  policy.  "I  said  to  Mr.  Ross,  as  near 
as  I  can  repeat  my  conversation  from  mem- 
ory, that  he  had  always  had  all  the  favors 
be  had  asked  for,  and  I  would  be  glad  to  ac- 
commodate him.  Q.  Who?  A.  L  Q.  What  did 
you  say  about  the  insurance  company,  if 
anything?  A.  I  said  to  Mr.  Ross  I  had  on 
other  occasions  accommodated  him  by  tak- 
ing his  note,  and  by  paying  the  premium, 
and  If  he  desired  me  to,  I  would  do  so  agalD 
for  30  oi  30  days.  If  he  would  .call  in  and 
give  a  note,  I  would  do  it  for  blm  again.  I 
told  him  he  had  until  the  28th  of  February. 
My  report  had  then  to  be  sent  In  for  th<» 
month.  I  left  Mr.  Ross  there,  and  that  was 
the  last  time  I  ever  saw  blm.  Q.  Was  there 
anything  said  by  you  at  that  time  about  the 
days  of  grace  he  had  on  the  policy?  A.  I 
think  there  was  not;  but  he  knew,  as  a 
matter  of  fact,  that  it  was  due  on  the  27th 
of  February.  Q.  You  mean  the  17tU  of  Feb- 
ruary, with  10  days  of  grace  added?  A.  Yes, 
sir.  Q.  Did  be  tell  you,  at  that  time,  he 
was  going  out  of  the  city?  A.  Yes.  sir;  I 
think  ha  did.  Q.  What  did  he  say?  A.  T  think 
he  said  he  was  going  out  of  the  city,  and 
would  be  back  before  these  days  of  grace 
were  out.  I  think  he  was  going  to  St  Paul. 
Now,  my  recollections  are.  It  was  either 
Friday  or  Saturday.  He  was  going  to  leave 
Sunday  night  I  know,  on  the  27th,  I  wrote 
hint  a  letter,  requesting  him  to  call  in  at 
once.  I  guess  that  letter  is  not  in  evidence. 
Q.  State  whether  or  not  anything  was  said 
by  Ross  as  to  his  coming  into  your  office 
before  the  end  of  the  month.  A.  He  said  he 
would  come  in  if  be  concluded  to  give  the 
note.  Q.  Before  the  end  of  the  month?  A. 
Before  the  days  of  grace  were  np.  Q.  Be- 
fore the  27th?  A.  I  don't  think  the  words 
•days  of  grace*  were  used,  but  he  understood 
it  He  pulled  out  the  notice  from  the  en- 
velope In  his  pocket,  and  that  brought  np 
the  conversation."  It  was  also  shown  by  the 
company  that  notices  by  the  agent  Strong, 
and  from  the  home  office,  similar  to  those 
sent  as  to  the  February  payment,  had  been 
sent  notifying  him  of  the  maturity  of  pre- 
vious installments;  also,  that  on  the  back 
of  the  receipts  given  by  him  to  the  company 
for  those  payments  was  a  notice  to  the  ef- 
fect that  all  premiums  were  payable  at  the 
company's  office,  or  to  agents  having  proper 
receipts,  etc.,  and  stating.  "The  agreement 
Is  mutual  (see  application  and  policy)  that 
unless  the  premium  Is  paid  on  or  before  the 
day  it  becomes  due,  or  within  the  ten  days* 
grace  allowed,  the  policy  is  forfeited  and 
void,  except  as  may  be  provided  for  In  the 
policy." 
That  the  condition  of  the  payment  of  the 
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premlnm  when  due,  on  penalty  of  forfeiture 
of  the  contract  of  Insurance,  being  for  ^be 
benefit  of  the  comoanT.  was  one  which  ic 
c-ould  waive,  Is  too  well  settled  to  be  made 
the  subject  of  at^ment  or  the  citation  of  au- 
thorities. It  is  equally  well  settled  that  It 
may  estop  Itself  to  set  up  that  condition  In 
defense  of  a  suit  on  the  policy,  by  a  course 
of  conduct  or  declaration  which  has  induced 
the  assured  to  act  to  his  Injury.  "If  the  prac- 
tice of  the  company  and  its  course  of  dealing 
with  the  insurea,  and  others  luown  to  the 
in8ui«d,  have  been  sich  as  to  induce  a  belief 
that  so  much  of  the  contract  as  provides  for 
the  forfeiture  hi  a  certain  event  will  not  be 
insisted  upon,  the  company  will  not  be.  allow- 
ed to  set  up  such  forfeiture  as  against  one  in 
whom  their  conduct  has  induced  such  belief." 
Blay.  Ins.  p.  434.  Insurance  Co.  v.  Pierce, 
7S  ni.  426i  was  an  action  on  a  policy  con- 
taining a  condition  of  forfeiture  for  nonpay- 
ment of  the  premium  not  unlike  the  one  In 
this  policy,  and  the  company  there  set  up  a 
breach  of  the  condition  in  avoidance  of  the 
contract.  In  passing  npon  the  validity  of  the 
defense,  we  said:  "The  ijeneral  agent,  in  bis 
correspondence  with  the  policy  holders,  used 
paper  npon  which  was  pi;lnted  his  card,  a 
prominent  feature  of  which  was  the  follow- 
ing; 'Every  policy  is  nonforfeiting.'  The 
deceased  had  in  hN  possession  several  letters 
written  by  the  general  agent  of  the  company, 
containing  the  atwve  Inscription,  in  prominent 
letters.  It  Is  a  matter  of  little  importance 
what  was  really  meant  by  insurance  men  by 
the  use  of  such  language.  When  the  adver- 
tisement was  sent  broadcast  over  the  country, 
Its  effect  upon  policy  holdera  could  be  none 
other  ttian  to  inspire  confidence  that  forfei- 
tures would  not  iH  insisted  upon  by  the  com- 
pany." On  the  same  reasoning, we  entertain 
no  doubt  that  tht  slip  Introduced  in  evidence 
by  the  -plaintiff  below  was  competent  evi- 
dence, it  being  substantially,  if  not  expressly, 
concedeA:<that  ii  was  issued  and  put  hi  cir- 
cuhitlon  by  the  company.  What  Short  said 
In  bis  letter  or  wro^e  on  the  slip  is  of  no  con- 
sequence. The  manner  in  which  the  slip  or 
circular  came  to  the  notice  of  the  Insured  Is 
important  only  as  tending  to  show  that  he 
relied  and  acted  r|.>on  It.  We  are  of  the 
opinion  that  the  appellate  conrt  properly  held 
that  he  was  Justifiable  in  understanding  that 
hie  was  a  tontine  policy,  and  therefore  enti- 
tled to  30  days'  grace.  To  say  that  a  "lim- 
Ited  tontine  policy,"  or  ."special  tontine  policy," 
Is  not.  in  common  acceptation,  a  "tontine 
policy,"  is,  we  think,  entirely  too  technical  to 
merit  the  approval  of  courts.  To  justify  an 
insiuance  company  in  circulating  among  its 
patrons  statementb  like  those  contained  in 
this  slip,  distinguishing  Itself  from  other  com- 
panies by  the  liberality  in  extending  time  in 
which  to  -nake  payments  of  premiums  with- 
out risk  ot  forfeiture,  and  at  the  same  time 
penult  it  to  avaQ  itself  of  the  forfeiture  clause 
in  its  policies  whenever  payments,  are  not 
promptly  made,  would.  In  effect,  be  to  allow 


I  it  to  practice  a  fraud  opon  those  who  had  a 
I  rifrht  to  confide  in  Itn  utatements.  We  enter- 
'  tain  no  doabt  that  the  circular  or  slip  was 
j  properly  adm.tted  In  evidence,  and  that  It  did 
j  tend  to  prove  an  extension  of  30  days  in 
j  which  paymentE  ol  premium  according  to  the 
terms  of  the  policy  might  be  made. 

It  may  also  be  serionsly  doubted  whether  an 
insurance  company  should  be  permitted  to 
insist  upon  a  forfeiture  of  its  contract  of  in- 
surance where  the  evidence  shows  that  it 
has  not  stood  by  that  clause,  but  made  a 
departure  tberefram,  even  though  the  time  to 
which  payment  is  extended  be  definitely  fixed, 
and  not  strictly  oomplied  with  by  the  assured. 
Forfeitures,  being  odious  to  courts,  are  never 
enfoioed,  except  where  they  are  definitely 
contracted  for,  and  nothing  done  by  the  par- 
ty for  whose  benefit  they  are  made  to  mislead 
tile  other  to  his  injury.  And  we  think  that, 
Whenever  it  is  admitted  that  the  waiver  is 
only  conditional,  the  dearest  and  most  sat- 
isfactory proof  shojld  be  required,  of  the 
party  making  the  waiver,  showing  that  the 
condition  was  clearly  and  definitely  under- 
stood by  the  insured;  otherwise,  the  waiver 
should  be  held  genoral,  and  estop  the  compa- 
ny from  afterwards  setting  it  up,  except  up- 
on notice  of  forfcitnre  before  the  loss  occure. 
The  reason  of  the  rule  holding  that  a  waiver 
of  such  conditions  may  be  made  by  the  com- 
pany, either  by  declarations  or  course  of  con- 
duct, is  that  the  insured,  by  those  declara- 
tions and  conduct,  Is  led  to  believe  that,  by 
the  indulgence  ot  the  company,  his  policy  will 
not  be  forfeited,  even  though  prompt  payment 
according  to  the  strict  requirement  of  the 
contract,  Is  not  made.  Therefore,  where  the 
acts  and  declarations  relied  upon  as  a  waiver 
are  accompanied  by  a  positive,  unequivocal 
statement  of  a  condition.  It  would  seem  that 
the  waiver  must  be  treated  as  only  a  con- 
ditional one:  that  Is  to  say,  when  this  compa- 
ny stated  to  thcassuied  that  be  would  be  In- 
dulged to  the  extent  of  allowing  him  10  or 
90  days*  grace  m  which  to  pay  his  premium, 
be  could  only  avail  himself  of  the  waiver  by 
complying  with  the  terms  and  condltlonB  np- 
on wlilch  it  was  made,  and  could  not  be  al- 
lowed to  disregard  it,  and  at  the  same  time 
insist  upon  the  benefit  of  the  extension.  There- 
tore,  the  10  days'  giace  extended  by  the  com- 
pany, as  shown  b>  itti  aotlces  and  receipts, 
are  of  no  avail  to  this  plaintiff,  because  pay- 
ments were  not  made  within  such  10  days, 
nor  did  the  loss  occur  within  that  time.  On 
the'  other  hand  it  there  was  a  waiver  for  30 
days,  the  loss  occurring  within  that  time,  the 
company  would  be  estopped  to  avail  itself  of 
the  defense  here  insisted  upon.  The  merits 
of  this  case  are  thus  shown  to  depend  npon 
the  single  Issue  of  fact,  did  the  defendant's 
declarations  and  acts  tend  to  lead  Ross  to 
understand  and  believe  that  be  was  entitled  to 
only  10  instead  of  30  days  of  grace? 

From  what  has  a'.i-eady  been  said  as  to  the 
competency  and  effc>*t  of  the  slip  offered  in 
evidence,  it  must  be  apparent  that  we  regard 
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the  eyldence  niKn  this  Issue  aa  In  Irreconcil- 
able conflict  i  and,  if  the  jury  had  been  prop- 
erly Instrocted  as  to  the  law  of  the  case,  the 
finding  of  the  jury  and  the  affirmance  of  the 
judgment  by  the  appellate  cotut  would  have 
necessarily  sustained  plaintilTs  contention. 
Objection  Is,  however,  urged  to  several  In- 
atnictions  given  on  behalf  of  the  plaintiff, 
and  one  of  these  we  regard  as  so  clearly  er- 
iMieoos  and  mioleadlng  as  to  require  a  re- 
versal of  the  Judgment  below.  The  third  Is: 
"The  Jury  are  instructed,  as  a  matter  of  law, 
that  the  default  In  the  payment  of  the  pre- 
mium on  the  day  dne  by  the  terms  of  the 
policy,  does  not,  of  itself,  forfeit  the  policy. 
Whether,  in  any  given  case,  an  insurance 
company  has  or  has  not  exercised  Its  option, 
la  a  fact  provable  by  written  or  parol  testi- 
mony, notwithstanding  the  declarations  in  the 
policy  to  the  contrary.  And  in  the  case  at 
bar.  If  the  Jury  believe,  from  all  the  evi- 
dence, written  and  parol,  that  the  defendant 
company  did  not  forfeit  the  policy  in  suit, 
prior  to  the  death  of  said  Robert  J.  Roes, 
then  the  Jury  must  find  for  the  plaintifl." 
The  condition  In  the  policy  Is  that,  upon  a 
failure  to  pay  the  premium  when  due,  the 
contract  shall  become  null  and  void  and  of  no 
efTect;  not.  as  seems  to  be  contemplated  by 
this  Instruction,  that  the  failure  to  pay  should 
authorize  the  company  to  declare  a  forfeiture. 
Here,  the  question  for  the  Jury  bting  whether 
or  not  there  had  been  a  waiver  of  the  condi- 
tion, if  it  found  that  fact  against  the  plain- 
tiff, she  could  not  recover,  because  by  the 
terms  of  the  contract  it  was  void.  Thus  we 
aald.  In  Schlmp  v.  Inwrance  Co.,  121  111.  857, 
16  N.  E.  229:  "The  policy  being  a  valid  ob- 
ligation and  binding  contract  between  the 
parties  upon  its  delivery  to  the  assured,  the 
risk  attached  and  commenced  running,  and 
would  have  continued  to  run  until  the  loss 
occurred,  but  for  the  breach  of  its  conditions 
by  the  assured,  which  rendered  It  void  at  the 
election  of  the  comoany;  and  it  Is  not  claimed 
that  there  was  any  waiver  of  such  breach  un- 
til after  the  commencement  of  the  present 
suit  The  Insurer  is  not  required  In  such 
case  to  formally  declare  a  forfeiture.  It  Is 
sufficient  to  set  up  by  way  of  defense  when 
■ned  for  the  loss,  as  was  done  in  this  case." 
And  many  other  authorittes  to  the  same  ef- 
fect might  be  cited.  Under  the  last  para- 
graph of  this  instruction,  although  the  Jury 
may  have  believed,  from  the  evidence,  that 
there  was  nc  waiver  of  the  condition  in  the 
policy,  yet,  unless  they  also  believed,  from  all 
the  evidence,  that  the  defendant  company  had 
forfeited  the  policy  prior  to  the  death  of  the 
insured,  they  were  bound  to  find  for  the 
plaintiff.  There  is  no  pretense  that  the  policy 
was  so  forfeited,  nor  Is  ;t  claimed  by  the  com- 
pany that  It  was.  Therefore,  this  instruc- 
tion amounted  to  s  positive  direction  to  find 
for  the  plaintiff.  Some  objection  Is  made  to 
other  instructions,  but  we  do  not  deem  It  nec- 
essary to  exteni  this  opinion  by  noticing  the 
criticisms  made  upon  them.     For  the  mani- 


fest error  in  the  third,  the  Judgment  of  the 
superior  court  must  b.  reversed,  and  the  cause 
remanded  to  that  cour^  for  another  triaL 


(!»  111.  440) 
JANZEN  V.  PEOPLE. 
(Supreme  Court  of  IlUnois.    Jan.  20.  1806.) 
CbIMIHAL  hkW  —  EVIDBHOB  ot  Otbbb  OrFBsssa. 
Od  the  trial  of  defendant  for  rape   al- 
leged to  have  been  committed  on  the  person  ofi 
his  danghter,  a  girl  12  years  old,  it  waa  error  >U>! 
admit,  for  any  purpose,  evidence  of  a  like  of- 
fense subsequently  committed  on  the  person  of  i 
another  daughter. 

Error  to  circuit  court,  Stephenson  county;! 
James  Shaw,  Judge. 

Ebbert  Janzen  was  convicted  of  the  crime 
of  rape,  and  brbiga  error.    Reversed. 

H.  0.  Bnrchard,  for  plaintiff  in  error.  M.{ 
T.  Moloney,  Atty.  Gen.,  for  the  People. 

CRAIG,  C.  J.  This  was  an  indictment  in 
the  circuit  court  of  Stephenson  county  against 
Ebbert  Janzen,  plaintiff  in  error,  for  rape 
alleged  to  have  been  committed  on  or  about, 
the  1st  day  of  May,  1894,  upon  the  person  of 
Mary  Janzen,  a  daughter  of  the  defendant, 
who  at  the  time  the  offense  was  committed 
was  under  the  age  of  14  years.  On  a  trial 
before  a  Jury,  the  defendant  was  found 
guilty  as  charged  in  the  indictment,  and  his 
term  of  Imprisonment  was  fixed  at  six  years 
in  the  penitentiary.  The  court  overruled  a 
motion  for  a  new  trial,  and  entered  Judgment 
on  the  verdict,  to  reverse  which  the  defend- 
ant sued  out  this  writ  of  error. 

It  Is  first  claimed  by  counsel  for  defendant 
that  the  court  erred  in  the  admission  of  im- 
proper evidence;  and  under  this  bead  it  la 
said  the  prosecution  was  permitted  to  Intro- 
duce evidence  that  another  offense  was  com- 
mitted by '  the  defendant  on  the  person  ot 
another  daughter  subsequent  to  the  one  char- 
ged in  the  indictment  Upon  looking  into 
the  record  it  appears  that  Tetta  Janzen,  a 
sister  of  the  prosecuting  witness,  was  called 
and  testified  on  behalf  of  the  people,  and 
from  her  evidence  it  appeared  that  she  had 
been  absent  from  home  about  three  years 
living  with  a  family  named  Clipping,  who 
resided  some  five  miles  from  the  defendant. 
Upon  cross-examination  of  the  witness  the 
following  occurred:  Counsel  for  defense  stat- 
ed that  he  desired  to  show  that  the  witness 
had  become  displeased  with  her  father  be- 
cause as  she  did  not  have  as  good  a  homa 
with  him  as  she  had  at  Cllpplng'a  By  the 
Court:  "Tou  may  show  that  briefly,  but  not 
go  into  details."  'Hi.  7ou  did  not  want  t» 
stay  at  home  did  you,  Yetta?  A.  No,  sir. 
Q.  Did  your  father  want  you  to  stay  at 
home?  A.  Yes,  sir."  After  this  evidence 
waa  called  out  by  the  defendant,  the  court, 
over  the  objection  of  the  defendant  per- 
mitted the  witness  on  behalf  of  the  people 
to  testify  as  follows:  "He  tried  to  use  me. 
in  a  bad  way  In  bed.   First  he  waa  In  as-' 
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other  bed,  and  afterwards  he  came  Into  my 
bed.  The  boys  and  Mary  were  outdoors. 
This  was  about  6  o'clock  In  the  morning. 
After  he  got  In^  bed,  he  took  hold  of  my 
arms,  and  got  on  top  of  me.  He  unbuttoned 
my  drawers,  and  pat  his  private  parts  be- 
tween my  legs.  I  hollered,  'Ouch.'  I  hol- 
lered more  than  once,— not  very  loud.  Wh*>n 
I  got  up  and  went  outdoors,  I  found  half 
a  dozen  men  there."  The  evidence  was  ad- 
mitted, as  stated  by  the  court,  for  the  pur- 
iwse  of  showing  why  the  witness  Yetta  left 
home,  and  the  Jury  were  told  by  the  court 
'  that  the  evidence  was  not  admiBq}ble  for  the 
purpose  of  showing  that  defendant  had  com- 
mitted a  crime  on  the  girl  Yetta,  and  they 
should  not  consider  it  for  that  purpose.  The 
defendant  testified  as  a  witness  in  his  own 
behalf,  and  In  cross-examination  admitted 
that  he  was  In  bed  with  the  girl  Tetta  on 
the  morning  of  May  15th,  the  day  he  was 
arrasted.  but  be  testified  that  he  did  noth- 
ing to  the  girl;  and  in  rebuttal  the  court,  over 
the  objection  of  the  defendant,  permitted 
three  witnesses  to  testify  that  on  the  morn- 
'  log  of  May  15th  they  were  in  the  defendant's 
home,  and  saw  the  defendant  in  bed  with 
Tetta  Jansen  in  the  act  of  criminal  sexual 
:  intercourse  with  her.  This  evidence  was  ad- 
mitted by  the  court,  as  stated  at  the  time, 
on  the  following  ground:  The  Court:  "I 
wish  to  state  that  this  evidence  is  admitred 
because  the  defendant  in  his  examination, 
testified  that  he  had  gone  into  this  room  and 
got  into  the  bed  with  this  girl,  but  had  done 
nothing  else.  If  It  was  material  and  com- 
petent for  him  to  testify  as  to  that  matter, 
I  think  it  is  proper  that  the  prosecution 
should  be  permitted  to  contradict  It,  and  for 
that  purpose  I  admit  it  in  evidence,  and  the 
Jury  will  understand  that  they  are  not  hear- 
ing It  for  the  purpose  of  trying  this  defend- 
ant for  any  crime  committed  on  Xetta.  but 
simply  for  the  purpose  of  contradicting  Ills 
own  testimony."  If  the  evidence  of  the  girl 
Yetta  and  of  the  three  other  witnesses  in 
regard  to  what  occurred  on  the  morning  of 
May  IStfa  proves  anything,  the  evidence 
proves  the  defendant  guilty  of  a  rape  on  the 
person  of  Yetta  Janzen,  an  offense  for  which 
the  defendant  was  not  indicted,  and  for 
which  he  was  never  put  upon  trial;  and 
the  question  presented  is  whether  the  ad- 
mission of  evidence  which  proves  the  de- 
fendant gnilty  of  a  crime  not  charged  in  the 
Indictment  is  error  for  which  the  judgment 
should  be  reversed.  In  2  Russ.  Crimes,  p. 
772,  the  author  says  no  evidence  can  l>e  ad- 
mitted which  does  not  tend  to  prove  or  dis- 
prove the  Issue  Joined.  In  criminal  pro- 
ceedings the  necessity  is  stronger,  if  possi- 
ble, than  in  civil,  of  strictly  enforcing  the 
rule  that  the 'evidence  is  to  be  confined  to  the 
point  in  issue.  It  to  theref<»re  a  general 
rale  that  the  facts  proved  must  be  strictly 
relevant  to  the  particular  charge,  and  have 
no  reference  to  any  conduct  of  the  prisoner 
anconnected  with  such  charge.  It  will  be  re- 


membered that  the  crime  charged  against 
the  defendant  in  the  indictment  was  a  rape 
00  the  person  of  Mary  Janzen.  Any  evi- 
dence which  tended  to  prove  the  defendant 
guilty  of  the  crime  alleged  in  the  indict- 
ment was  proper  for  the  consld-njtion  of  the 
Jury,  but  evidence  which  tended  to  prove 
the  defendant  guilty  of  another  crime,  an- 
other rape,  on  some  person  not  named  in 
the  Indictment,  was  not  competent.  When 
a  defendant  is  put  upon  trial  on  ah  indict- 
ment, he  is  presumed  to  be  ready  to  meet 
the  charge  contained  in  the  indictment,  but 
be  is  not  presumed  to  be  ready  to  defend 
against  a  charge  not  made  against  him  In 
the  Indictment,  nor  does  the  law  require  him 
to  meet  such  a  charge.  In  Whart.  Cr.  Law, 
8  635,  the  author,  among  other  things,  says: 
"It  is  under  no  circumstances  admissible 
for  the  prosecutor  to  put  in  evidence  the  de- 
fendant's general  bad  character,  or  his  tend- 
ency to  commit  the  particular  offense  char- 
ged, nor  is  it  admissible  to  prove  independ- 
ent crimes,  even  though  of  the  same  general 
character,  except  when  following  strictly 
within  the  exceptions  above  stated."  The  ex- 
ceptions alluded  to  by  the  author  would  not 
embrace  the  evidence  under  consideration. 
In  Parkinson  v.  People,  135  111.  401,  25  N. 
B.  764,  a  similar  question  arose,  and  it  was 
held  that  evidence  tending  to  prove  a  similar 
but  distinct  offense  from  that  for  which 
one  is  being  tried  is  not  admissible  for  the 
purpose  of  raising  an  Inference  or  presump- 
tion that  the  person  committed  the  particular 
act  for  which  hie  is  on  trial.  See,  also.  Baker 
V.  People,  105  111.  452.  In  criminal  cases 
where  It  becomes  necessary  to  prove  a  guilty 
knowledge  on  the  part  of  a  defendant,  evi- 
dence of  other  offenses  committed  by  him, 
though  not  charged  In  the  indictment,  may 
be  admissible  for  that  purpose.  Thus,  upon 
an  indictment  for  uttering  a  forged  bank 
note,  knowing  it  to  be  forged,  evidence  may 
be  given  of  other  forged  notes  having  been 
uttered  by  the  prisoner  In  order  to  show  his 
knowledge  of  the  forgery.  2  Russ.  Crimes, 
p.  777.  The  case  under  consideration,  how- 
ever, is  not  a  case  of  that  character,  and 
the  rule  there  announced  has  no  application 
to  this  case.  It  Is  true  that  the  court  under- 
took to  confine  the  appljcation  of  the  evi- 
dence (.f  Yetta  Janzen  to  the  question  why  she 
had  left  home,  and  to  confine  the  application 
of  the  evidence  of  the  three  witnesses  to  a 
mere  contradiction  of  the  defendant's  evi- 
dence that  Le  had  dope  nothing  when  In  bed 
with  the  girl  Yetta.  There  are  cases  where 
evidence  not  admissible  generally  may  be 
admitted  for  a  single  purpose,  and  may  be 
confined  to  that  purpose  by  the  instruction 
of  the  court,  but  this  is  not  a  case  of  that 
cliaracter.  Here  the  defendant  was  Indicted 
for  a  rape  on  his  own  daugther,  a  girl  12 
years  old.  On  the  trial  of  the  defendant  for 
this  charge,  would  it  be  possible  to  prove 
that  the  defendant  had  been  guilty  of  a  like 
offense  on  another  daughter  who  was  only 
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a  year  or  two  older,  and  confine  tbe  effect 
of  such  evidence  on  the  mind  of  tbe  Jury 
to  some  trivial  or  insignificant  matter  that 
arose  on  tbe  trial?  Tbe  answer  to  tbls 
question  Is  obvious.  It  Is  true  tbat  tbe  com- 
mission  of  one  offense  Is  not  evidence  of  tbe 
commission  of  anotber  and  an  Independent 
offense;  yet  the  proof  of  tbe  one  cannot  be 
said  to  be  without  influence  on  tbe  mind  of 
tbe  Juror,  convincing  him  that  the  defendant 
may  be  dnllty  of  tbe  other.  In  Shaflner  v. 
Com.,  72  Pa.  St  60,  In  spealElng  on  this  sub- 
ject, the  court  said:  "Logflcally,  the  commis- 
sion of  an  independent  offense  Is  not  proof, 
of  itself,  of  the  commission  of  another  crime. 
"Set  it  cannot  be  said  to  be  without  Inflnence 
on  tbe  mind;  for  certainly.  If  one  be  shown 
to  be  guilty  of  another  crime  equally  heinous, 
it  will  prompt  a  more  ready  belief  that  be 
might  have  committed  the  one  with  which 
he  Is  charged.  It  therefore  predisposes  the 
mind  of  the  Juror  to  believe  the  prisoner 
guUty.  •  •  ♦  It  is  not  only  unjust  to  the 
prisoner  to  compel  him  to  acquit  himself  of 
two  offenses  Instead  of  one,  but  is  detri- 
mental to  Justice  to  burden  a  trial  with  mol- 
tiplied  issues  that  serve  to  confuse  and  mis- 
lead a  Jury."  Whether  the  defendant  was 
guilty  of  tbe  charge  contained  in  the  Indict- 
ment was  a  question  for  the  Jury,  and  It  was 
the  right  of  the  defendant  to  have  that 
quesUon  fairly  submitted  to  tbe  Jury.  That 
has  not  been  done  Tbe  evidence  of  an  In- 
dependent offense  was  calculated  to  preju- 
dice the  Jury,  and  we  tbinlt  it  was  error  to 
admit  that  evidence.  The  Judgment  will  be 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


(168  III.  399) 

MATTHEWS   v.   PEOPLE,  ez  rcL 
STRBETER. 

(Supreme  Court  of  IIliDoiB.    Jan.  20,  1896.) 

Li<iD0B  LiuBKSB  — Bond— SoKbtibs —  Qualifioa- 
Tioys — Statotbs — Constroction. 
Under  Rev.  St  c.  43,  |  6,  in  requiring 
dramshop  liconsees  to  give  bond,  with  two  sure- 
ties, "treeholders  of  the  county  where  the  liceniie 
is  to  be  granted,"  freeholderB  of  the  county, 
though  nonreaidents,  may  be  sureties. 

Appeal  from  appellate  court,  Second  dis- 
trict 

Information  in  tbe  nature  of  quo  warranto, 
on  tbe  relation  of  A.  J.  Streeter,  against  Pe- 
ter Matthews  lo  test  defendant's  license  to 
keep  a  dramshop.  From  an  affirmance  by 
tbe  appellate  court  of  a  Judgment  of  ouster 
(59  111.  App.  146),  defendant  appeals.  Re- 
versed. 

Pepper  &  Scott,  for  appellant  J.  M.  Brock 
and  Bassett  &  Bassett  for  appellee. 

CRAIG,  C.  J.  Tbls  was  an  information  In 
tbe  nature  of  a  quo  warranto,  brought  in 
the  circuit  court  of  Mercer  county,  against 
Peter  Matthews,  to  test  bis  right  to  keep  a 
dramshop  In  tbe  vlUage  of  Windsor,  Mercer 


county,  nnder  a  license  Issued  by  the  Incor- 
porated authorities  of  tbe  village  on  tbe  17th 
day  of  May.  1893.  Ibe  Information  con- 
tained three  counts,  which  are  substantially 
alike.  Tbe  second,,  which,  perhaps,  contains 
a  fuller  statement  than  the  others,  is  as 
follows:  "Tbat  relator  is  a  resident  and  tax- 
payer In  village  of  Windsor,  Mercer  county, 
IlUnois;  tbat  on  May  17,  1898,  tbe  corporate 
authorities  of  said  vlUage  granted  to  Peter 
Matthews  a  dramshc^  license;  tbat  such  li- 
cense was  granted  by  such  authorities,  and 
received  and  acted  on  by  Matthews,  without 
complying  with  statute  In  relation  to  filing 
bond;  that 'a  pretended  bond  Is  on  file, 
signed  by  said  Matthews  as  principal,  and 
by  Sol.  Frohlicb  and  Henry  Gardt  as  sureties^ 
but  that  both  of  said  sureties  are  residents 
of  Knox  county,  and  neither  of  them  are 
freeholders  in  Mercer  county;  tbat  said  li- 
cense to  retail  Intoxicating  liquors  within 
corporate  limits  of  Windsor,  granted  to  said 
Peter  Matthews,  was  not  legally  issued  be- 
cause of  want  of  a  proper  bond;  and  tbat 
said  Peter  Matthews  from  May  17,  1883,  has 
usurped  and  still  usurps  license  to  sell  liquor 
In  said  village  in  less  quantities-  than  one  gal- 
lon." To  tbe  information  the  defendant 
filed  two  pleas,— the  first  one  substantially 
as  follows:  That  the  president  and  Iward  of 
trustees  of  tbe  village  of  Windsor,  in  Mercer 
county.  111.,  nnder  and  b>  virtue  of  an  ordi- 
nance of  said  village  authorizing  them  so  to 
do,  Ou  May  18,  1893,  granted  and  caused  to 
be  Isdued  to  defendant  a  license  to  keep  a 
dramshop  in  said  village;  that,  prior  to 
granting  of  such  license,  defendant  mads 
written  application  therefor,  paid  into  the 
hands  of  the  village  treasurer  money  prop- 
erly due  therefor,  at  tbe  rate  of  $500  per  an> 
num  in  advance,  executed  and  delivered  to 
the  president  and  board  of  trustees  lx>nd  in 
penal  sum  of  $1,000,  conditioned  and  execut- 
ed as  required  by  the  ordinances  of  said 
village,  and  filed  with  l^e  clerk  of  said  vil- 
lage a  bond  In  the  penal  sum  of  $3,000,  pay- 
able to  tbe  people  ot  tbe  state  of  Illinois,  conr 
dltloned  as  required  by  tbe  statute  In  such 
case  made  and  provided;  that  both  of  said 
bonds  were  approved  by  said  president  and 
txMird  of  trustees  prior  to  tbe  granting  of 
said  license;  that  the  last-mentioned  bond 
was  executed  by  Sol.  Frohlicb  and  Henry 
Gardt  as  sureties,  who  were,  at  the  time  of 
executing  such  bond,  residents  of  Galesburg. 
Knox  county,  Ih.,  and  were  both  and  each, 
at  the  same  time,  freeholders  of  the  county 
of  Mercer  in  the  state  of  Illinois;  that  sucb 
sureties  were  freeholuers  of  said  county  of 
Mercer  by  reason  that  prior  to  execution  of 
said  last-mentioned  bond,  one  William  T. 
Hammond,  being  the  owner  in  tee  simple  of 
lot  1  In  block  118  in  the  village*  of  Windsor, 
in  Mercer  county.  111.,  sold  and  conveyed  the 
same  by  statutory  quitclaim  deed  to  said  Sol. 
Frotalich  and  Henry  Gardt,  and  delivered 
said  deed  to  them  prior  to  the  execution  of 
said  last-mentioned  bond,  whereby  they  be- 
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caine  ownen  In  fee  simple  of  said  lot,  and 
freeholders  of  tlie  said  county  of  Mercer, 
and  so  continned  and  -were  at  the  time  of  the 
execution  of  the  last-mentioned  bond,  and' 
so  continue  to  this  day;  and  that  defendant 
under  such  license,  from  and  after  its  issn- 
ance,  has  lawfully  exercised  the  rights  and 
privileges  of  licensed  dramshop  keeper  in 
said  Tillage.  The  second  plea.  In  addition 
to  the  facts  set  up  in  the  first,  states  that  the 
securities  on  the  bond  were,  when  the  bond 
was  executed,  each  in  his  own  right  worth 
$10,000,  in  nnlncnml>ered  property  in  the 
state  of  Illinois,  over  and  above  all  debts, 
exemptions,  and  UabiUtlea.  To  the  pleas  a 
general  demnrrer  was  interposed  by  the  stat- 
ute, which  the  court  sustained,  and,  the  de- 
fendant electing  to  abide  by  his  pleas,  the 
court  entered  a  Judgment  of  ouster.  The 
judgment  was  affirmed  in  the  appellate 
court. 

Section  6,  c  4S,  entitled  "Dram  Shops," 
provides:  "No  person  shall  be  licensed  to 
keep  a  dram  shop  or  to  sell  Intoxicating  liq- 
uors, by  any  county  board,  or  the  authorities 
of  any  city,  town  or  village  unless  he  shall 
first  give  bond  in  the  penal  sum  of  ^,000 
payable  to  the  people  of  the  state  of  Illinois, 
with  at  least  two  good  and  sufficient  sure- 
ties, freeholders  of  the  county  in  which  the 
license  is  to  be  granted,  to  be  approved  by 
the  officer  who  may  be  authorised' to  Issue 
the  license,  conditioned  that  he  will  pay  to 
all  persons  all  damages  that  they  may  sus- 
tain, either  in  person  or  property,  or  means 
of  support,  by  reason  of  the  person  so  ob- 
taining a  license  selling  or  giving  away  In- 
toxicating liquors.  The  officer  taking  such 
bond  may  examine  any  person  offered  as  se- 
curity upon  any  such  bond,  under  oath,  and 
require  him  to  subscribe  and  swear  to  his 
statement  in  regard  to  his  pecuniary  ability 
to  become  such  security.  Any  bond  taken 
pursuant  to  this  section  may  be  sued  npon 
for  the  use  of  any  person,  or  his  legal  repre- 
sentatives, who  may  be  injured  by  reason 
of  the  selling  or  giving  away  any  intoxicat- 
ing liquor  by  the  person  so  licensed,  or  by 
his  agent  or  servant." 

The  relator  having  demurred  to  defend- 
ant's pleas,  the  facts  set  up  in  the  pleas, 
well  pleaded,  are  admitted  to  be  true.  No 
question  Is  made  in  regard  to  the  fiict  that 
the  village  of  Windsor  passed  an  ordinance 
which  authorized  a  license  to  keep  a  dram- 
shop; that  the  proper  authorities  accepted 
the  amount  required  to  be  paid  under  the 
ordinance,  and  Issued  a  license  to  defendant 
to  keep  a  dramshop;  that  a  bond,  in  penal 
sum  of  ?1,000,  required  by  the  ordinance, 
was  duly  executed,  and  accepted  and  ai>- 
proved  by  the  village  authorities;  that  a 
bond,  conditioned  as  required  by  the  statute, 
in  penal  sum  of  3,U00,  was  also  filed  with 
the  clerk  of  the  village,  and  approved  by  the 
president  and  board  of  trustees,  before  the 
license  was  Issued.  As  respects  these  facts 
there  is  no  controversy,  but  the  bond  last 
T.42M.R.DO.  11—55 


mentioned,  payable  to  the  people  of  the  state 
of  IlUoois,  in  penal  sum  of  $3,000,  was  exe- 
cuted by  the  defendant,  with  Sol.  Frohlich, 
and  Uenry  aardt  as  sureties,  who  reside  in 
Knox  county;  and,  as  the  sureties  are  not 
residents  of  Mercer  county,  it  is  contended 
that  the  village  authorities  had  no  right  to 
accept  and  approve  the  bond,  and  hence  the 
license  was  unauthorized,  and  conferred  no 
right  on  the  defendant  to  keep  a  dramshop. 
It  will  be  observed  that,  while  the  piea  sets 
up  that  the  sureties,  Sol.  Frohlich  and  Hen- 
ry Gardt.  at  the  time  of  executing  the  bond, 
were  restdents  of  Knox  county,  at  the  same 
time  It  also  sets  np  the  further  fact  that  they 
were  each  freeholders  of  the  coimty  of  Me> 
cer,  in  the  state  of  Illinois.  This  fact  is 
admitted  by  the  demurrer.  If  the  sureties 
on  the  bond  were  freeholders  of  the  county 
of  Mercer,  did  the  bond  comply  with  the 
statute?  Kecurring  to  the  statute,  it  de- 
clares: "No  petaoB  shall  be  licensed  to  keep 
a  dramshop  *  *  *  by  the  authorities  of 
any  city,  town  or  village  nnless  he  shall  give 
bond  in  the  penal  sum  of  (8,000,  •  •  • 
with  at  least  two  good  and  sufficient  sure- 
ties, freeholders  of  the  county  In  which  the 
license  1b  to  be  granted,  to  be  approved  by 
the  officer  who  may  be  authorized  to  issue 
the  license."  The  bond  was  in  proper  form, 
and  approved  by  the  officer  designated  by 
law.  It  contained  two  sureties,  as  provided 
by  statnte,  and  they  were  freeholders  of 
Mercer  county.  Here  there  was  a  literal 
compliance  with  the  language  of  the  statute. 
Was  anything  more  required?  In  the  con- 
struction of  a  statute  it  is  always  important 
to  ascertain  the  intent  of  the  legislature,  and 
then  carry  out  that  intention.  But  the  in- 
tention of  the  legislature  Is  to  be  determined 
from  the  language  used  In  the  act,  and  where 
the  words  used  are  plain  and  easily  under- 
stood, and  there  is  no  ambiguity,  there  is 
no  room  for  construction.  U.  S.  v.  Wilt- 
berger,  S  Wheat  7&  If  the  legislature,  in 
the  passage  of  the  act,  bad  Intended  to  re- 
quire the  sureties  on  the  bond  to  be  free- 
holders residing  In  the  county,  why  did  not 
that  body  say  so.  The  fact  tliat  no  such 
language  was  used  Is  the  best  evidence  that 
no  Intention  of  that  character  existed.  The 
legislature,  in  the  passage  of  the  act  requir- 
ing two  sureties  on  the  bond,  freeholders  of 
the  county,  doubtless  had  In  view  the  im- 
portance of  securing  a  bond  that  would  be 
abundantly  good;  and  as  a  freeholder,  as  a 
general  rule,  may  be  regarded  safer  and  bet- 
ter security  than  a  person  who  owns  noth- 
ing but  personal  property,  it  seems  obvious 
why  that  body  required  the  sureties  to  b« 
freeholders.  But  the  mere  fact  that  a  free- 
holder resides  in  an  adjoining  county  from 
the  village  where  the  license  is  issued  af- 
fords no  reason  why  he  should  be  exclud- 
ed, and  a  freeholder  residing  in  the  county 
accepted.  Where  a  village  is  located  near 
the  comer  of  two  or  three  counties,  no  rea- 
son  la  perceived   why  the  public   Interest 
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would  not  be  as  well  protected  where  the 
sureties  on  tbe  bond  reside  in  an  adjoining 
county,  as  would  be  tbe  case  should  they  all 
reside  in  the  county  where  the  license  Is 
Issued.  But,  however  that  may  t>e.  It  is 
enough  that  the  statute  here  involved  does 
not,  by  a  fair  and  reasonable  construction, 
require  the  sureties  to  reside  In  the  same 
county  where  the  Incorporated  town  or  Til- 
lage granting  the  license  is  located,  and 
courts  are  powerless  to  add  a  requirement 
not  found  in  the  statute.  In  Riz  v.  Johnson, 
6  N.  EL  520,  a  question  arose  as  to  the  prop- 
er construction  to  be  placed  on  tbe  words 
"freeholders  of  a  connty,"  and  In  that  case 
It  was  held  that  a  freeholder  of  a  connty 
Implied  nothing  more  than  to  l>e  a  freeholder 
of  real  estate  situated  there.  In  the  discus- 
sion of  the  question  the  court,  among  other 
tilings,  said:  "And  we  have  no  doubt  that  a 
nuin  who  owns  real  estate  In  a  county  may, 
with  strict  propriety  of  language,  be  said 
to  be  a  freeholder  of  that  county,  although 
he  may  not  reside  In  it." 

The  Judgments  of  tbe  circnit  and  appellate 
courts  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  circuit  conrt 
to  overrule  the  demurrer  to  the  pleas.  Re- 
versed and  remanded. 


(i5»  ni.  17$) 

WADLOW  V.  CITT  OF  CHIOAOO.    (No.  10.) 

(Supreme  Court  of  lUinois.    Jan.  20,  1886.) 

Stbbbt  Ihpko vbmbnt — Ordinanob — Cbhtipioats 

— TiMB  or  Haximo  Estimatb. 

1.  It  is  not  necessary  that  the  ordinaace, 
attached  to  a  petition  to  confirm  s  special  as- 
sessment for  street  improvements,  should  De 
certified  by  the  city  clerk. 

2.  It  does  not  follow,  becacse  the  order  ap- 
proving a  report  estimating  the  cost  of  a  street 
Improvement  has  an  earlier  number  given  to  it 
by  the  clerk  than  the  ordinance  ordering  the 
improvement,  that  therefore  the  estimate  of  the 
cost  must  have  preceded  the  passage  of  the  or- 
dinance. 

Error  to  Cook  county  court;  Frank  Scalar 
Judge. 

Esther  Wadlow  brings  error  from  a  Judg- 
ment confirming  a  special  assessment  for 
street  Improvements  In  the  city  of  Chicago. 
Affirmed. 

Montgomery  &  Montgomery,  for  plainttfC  in 
error.  J.  F.  Holland  and  J.  D.  Adair,  for  de- 
fendant in  error. 

PER  OURIAM.  This  is  a  writ  of  error 
to  the  court  below  bringing  up  for  review  a 
judgment  confirming  a  special  assessment  to 
pay  for  macadamizing  Vincennes  avenue 
from  Thirty-Fifth  to  Thirty-Ninth  streets,  in 
Chicago.  The  record  shows  that  tbe  several 
steps  required  by  the  statute  in  such  cases 
were  taken,  and  upon  the  return  of  tbe  as- 
sessment roll,  notice  by  mailing,  posting,  and 
publication  of  the  final  hearing  at  the  Novem- 
ber term,  1893,  of  the  county  court,  was  'giv- 
en, as  required  by  section  27,  art  9,  c.  24, 
Ber.  St.    At  said  November  term  a  rule  was 


entered  by  the  court  requiring  all  parties  de- 
siring to  object  to  the  assessment  to  file  their 
objections  by  a  day  named.  No  objections 
being  filed.  Judgment  confirming  the  assess- 
ment as  reported  by  the  commissioners  was 
rendered  by  default 

The  principal  grounds  urged  for  a  reversal 
of  the  Judgment  are  that  it  does  not  appear 
from  the  record  that  the  ordinance  on  which 
the  assessment  was  based  was  ever  passed 
by  the  dty  council,,  or,  if  passed,  that  tbe  rec- 
ord shows  that  the  estimate  of  the  cost  of 
the  improvement  was  made  before  the  ];>as- 
sage  of  the  ordinance.  These  objections  are 
not  sustained  by  the  record.  The  petition  re- 
cites that  on  a  certain  date  mentioned,  prior 
to  the  filing  of  the  petition,  the  ordinance  was 
passed  by  the  city  council,  and  that  a  certi- 
fied copy  of  the  ordinance  is  attached  to  the 
petition.  A  copy  of  the  ordinance  is  attach- 
ed to  the  petition,  but  objections  are  made  to 
the  form  of  the  attached  certificate  of  the 
clerk.  The  certificate  of  tbe  clerk  is  no  part 
of  the  ordinance,  and  the  statute  does  not  re- 
quire that  any  such  certificate  should  be  at- 
tached to  or  recited  In  the  petition.  There 
Is  no  bin  of  exceptions  in  the  record,  and  the 
passage  of  the  ordinance  could  well  have  been 
proved  without  any  such  certificate. 

Nor  does  It  follow  as  a  matter  of  law  that 
because  the  order  of  approval  of  the  report  of 
the  commissioners  has  an  earlier  number  giv- 
en it  by  the  clerk  than  the  ordinance,  there- 
fore the  report  must  have  preceded  the  pas- 
sage of  tbe  ordinance.  Tbe  record  la  by  no 
means  subject  to  the  same  objections  in  tbe 
respect  mentioned  as  was  the  record  in  Clark 
V.  City  of  Chicago,  165  m.  223,  40  N.  E.  495, 
as  is  supposed  by  counsel.  In  that  case  it  ap- 
peared on  the  face  of  the  record,  and  from 
the  recitals  in  the  petition,  that  tbe  estimate 
and  report  were  not  made  under  the  ordi- 
nance providing  for  the  improvement,  bat 
w«:«  made  before  its  passage,  under  some 
former  ordinance,  and  it  was  held  that  the 
proceedings  were  insuflScient  on  their  face  to 
support  tbe  Judgment,  when  taken  advantage 
of  in  a  direct  proceeding  as  on  writ  of  error. 
But  the  record  in  the  case  at  bar  is  not  open 
to  the  defects  there  pointed  out.  Other  crit- 
icisms are  made,  but  they  do  not  go  to  the 
sufilciency  of  tlie  proceedings,  as  they  appear 
of  record  to  support  the  Judgment  The  Judg- 
ment of  the  county  court  is  affirmed.  Judg- 
ment affirmed. 

(Ut  III.  t«) 
WADLOW  V.  CITT  OF  CHICAGO.    (No.  11.) 
(Supreme  (}oart  of  Illinois.    Jan.  20,  1896.) 

Error  to  Cook  county  court;  Frank  Scales. 
Judge. 

E-ather  Wadlow  brings  error  from  a  Judgment 
confirming  a  special  assessment  in  the  city  of 
Chicago.    Affirmed. 

Montgomery  &  Montgomery,  for  plaintiff  la 
error.  J.  F.  Holland  and  J.  D.  Adair,  for  de- 
fendant in  error. 

PER  CURIAM.  This  is  a  writ  of  error  tn 
the  court  below  to  reverse  a  judgment  confirm- 
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ing  a  special  assessment  for  the  ImproTcment 
of  Thirty-Fifth  street  from  South  Parlf  avenue 
to  Cottage  Grove  avenue,  in  the  city  of  ChicBgo. 
The  judgment  below  was  by  default,  and  the 
case  is  in  all  its  substantial  features  like  ^e 
one,  between  the  same  parties,  involving  an  as- 
sessment for  macadamizing  Vinceunes  avenue, 
in  which  an  opinion  has  just  been  filed.  42  N. 
E.  866.  For  the  reasons  there  stated,  the  judg- 
ment of  the  county  court  will  be  afllrmed  in 
this  case.    Affirmed. 


(159  in.  3M) 

BAKER  T.  BAKER  et  al. 

(Supreme  Court  of  Illinois.    Jan.  20.  1896.) 

Dbbo— DELivsar  in  Ksorow— Waivbr  of  Kbbob 
—Bill  for  Partition— Dismissal. 

1.  Delivery  of  a  deed  to  the  grantee,  though 
purporting  to  be  in  escrow,  ta  an  absolute  de- 
Byery  thereof. 

2.  Where  a  grantor,  without  reserving  any 
control  over  a  deed,  delivers  it  in  escrow  to  a 
stranger,  to  be  delivered  by  him  at  the  grantor's 
death  to  the  grantee,  a  delivery  by  the  stranger 
to  the  grantee  on  the  death  of  the  grantor  is  a 
valid  delivery. 

3.  Failure  to  object  to  the  admission  of 
deed*  in  evidence,  on  the  ground  that  no  nota- 
rial seal  ia  attached  to  the  certificate  of  acknowl- 
edgment, is  a  waiver  of  the  objection. 

4.  A  bill  for  partition  is  properly  dismissed 
where  there  is  no  evidence  on  which  a  decree 

.  for  plaintiff  can  be  predicated,  though  some  of 
tb6  oetendants  had  failed  to  answer. 

Appeal  from  circuit  court.  La  Salle  county; 
Charles  Blanchard,  Judge. 

Bill  by  John  Baker  against  James  Balcer 
and  others  for  partition.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

This  was  a  bill  brought  by  John  Balcer. 
who  claimed  to  be  a  son  and  heir  at  law  of 
James  Baker,  deceased,  against  William  tia- 
ker,  Joseph  Baker,  Elizabeth  Graham,  Mary 
Martin,  Nancy  Herd,  Ann  Lee,  Sarah  King, 
Mary  King,  Cora  King,  and  James  King,  to 
partition  certain  lands  In  La  Salle  county, 
which  are  described  In  the  bilL  Answers 
were  put  in  to  the  bill.  In  which  It  was  ad- 
mitted that  James  Baker  died  July  16,  1892, 
but  it  is  denied  that  he  was  at  the  time  of 
his  death  seised  of  the  lands  described  In 
the  bill.  The  answer  also  denied  that  com- 
plainant had  any  interest  In  the  lands,  by 
descent  or  otherwise.  Replications  to  the 
answer  having  been  filed,  a  hearing  was  had 
on  the  pleadings  and  evidence,  and  a  decree 
entered  dismissing  the  bill,  to  reverse  which 
the  complainant  appealed. 

R.  D.  McDonald  and  David  Ross,  for  ap- 
pellant O'Conor,  Duncan  &  Hasklns,  for 
appellees. 

CRAIG,  C.  J.  (after  stating  the  facts). 
'  James  Baker  originally  owned  the  lanus  in 
question.  He  died,  intestate,  July  16,  1802. 
Prior  to  his  death,  on  April  19,  1892,  he  ex- 
ecuted five  deeds,— one  to  Elizabeth  Gra- 
ham, one  to  James  Baker,  two  to  Joseph 
Baker,  and  one  to  Mary  Martin,— conveying 
the  lands  in  question,  in  difterent  quantities, 
to  the  respective  grantees.  After  the  deeds 
were  executed  and  acknowledged,  the  gran- 


tor placed  ttaem  In  an  envelope,  and  gave 
them  to  his  son  Joseph,  to  bold  until  his 
death,  and  then  deliver  them  to  the  respec- 
tive grantees.  Joseph  took  the  deeds  into 
his  possession,  placed  them  in  bis  trunk, 
and  kept  them  until  his  father  died,  when 
he  delivered  them  over  to  the  respective 
grantees,  as  he  had  been  directed  by  his  fa- 
ther. It  is  said,  however.  In  the  argrument, 
that  the  facts  do  not  establish  a  sufficient 
delivery  of  the  deeds,  and  that  no  title  pass- 
ed to.  the  grantees  therein  named.  As  has 
been  seen,  the  five  deeds  were  delivered  to 
Joseph  Baker;  but,  as  he  was  the  grantee 
In  two  of  the  deeds,  the  question  of  delivery 
as  to  these  deeds  rests  upon  a  different 
ground  from  the  deeds  made  to  the  other 
parties,  and  they  will  be  considered  sepa- 
rately. It  may  have  been  the  Intention  of 
the  grantor  to  deliver  the  deeds  which  were 
made  to  Joseph  Baker  to  him  as  In  escrow, 
to  take  effect  upon  the  grantee's  death;  but 
the  law  Is  well  settled  that  a  deed  cannot 
be  delivered  to  the  grantee  himself  as  an 
escrow.  In  such  a  case,  to  be  effectual,  the 
deed  must  be  delivered  to  a  stranger;  oth- 
erwise the  deed  becomes  absolute  at  law. 
McCann  v.  Atherton,  106  111.  35,  and  cases 
there  cited.  See,  also,  6  Am.  &  Eng.  Enc. 
Law,  p.  858.  In  Stevenson  ▼.  Crapnell,  114 
lU.  19,  28  N.  E.  879,  the  effect  of  the  delivery 
of  a  deed  to  the  grantee  arose,  and  It  was 
held  that  there  cannot  be  a  delivery  of  a 
deed  to  the  grantee  in  escrow.  Such  deliv- 
ery makes  the  deed  an  absolute  one  to  the 
grantee.  See,  also,  3  Nash,  Real  Prop.  267. 
Here  the  deeds  were  actually  passed  from 
the  irrantor  to  the  grantee,  and  the  delivery 
must  be  regarded  as  absolute.  We  now 
come  to  the  deeds  made  to  the  three  other 
parties,  and  placed  by  the  grantor  In  the 
hands  of  Joseph  Baker,  to  be  held  until  the 
death  of  the  grantor,  and  then  to  be  passed 
over  to  the  grantees.  In  Stone  v.  Duvall, 
77  111.  476,  we  held  that  the  delivery  of  a 
deed  for  land  to  a  third  party,  to  be  retain- 
ed until  the  death  of  the  grantor,  and  then 
to  be  delivered  to  the  grantee.  Is  not  an  ab- 
solute delivery,  and  will  not  operate  to  vest 
an  immediate  estate  in  the  land,  but  it  will 
be  good  to  pass  the  title  at  the  grantor's 
death  to  the  grantee  or  his  heirs.  In  oiln- 
son  V.  Anderson,  96  III.  376,  we  held  that 
when  the  delivery,  though  to  a  stranger,  for 
the  benefit  of  the  grantees,  is  absolute,  It  is 
good,  but,  if  a  future  control  is  retained  over 
it,  no  estate  passes.  In  the  case  under  con- 
sideration, the  grantor  passed  the  deeds  in- 
to the  possession  and  absolute  control  of 
Joseph  Baker.  He  retained  no  control  what- 
ever over  them,  but  Joseph  took  and  retain- 
ed the  entire  control,  and  they  never  passed 
out  of  his  possession  nntU  the  death  of  the 
grantor,  when  he  delivered  them  over  to  the 
respective  grantees.  Under  the  facts  as 
they  were  proven,  we  entertain  no  doubt  in 
regard  to  the  validity  of  the  delivery  of  the 
deeds. 
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It  Is  also  claimed  In  the  argument  that  the 
deeds  to  Joseph  Baker,  Mary  Martin,  and 
Elizabeth  Graham  were  Improperly  admit- 
ted in  evidence,  because  there  was  no  nota- 
rial seal  attached  to  the  certificate  of  ac- 
knowledgment. The  certificate  of  the  no- 
tary purports  to  be  bis  official  seal.  It  was 
aa  follows:  "Given  under  my  hand  anu  no- 
tarial seal,  this  nineteenth  day  of  April,  A. 
D.  1892.  Vincent  J.  Duncan,  [Seal.]  No- 
tary Public."  Whether  the  oflJcial  seal  was 
actually  attached  to  the  certificate  could  only 
be  determined  from  an  inspection  of  the 
original  deeds,  and  they  are  not  before  ua, 
but  from  the  certificate  we  will  presume  the 
official  seal  was  impressed  on  the  certificate. 
Moreover,  when  the  deeds  were  put  In  evi- 
dence, no  objection  was  made  to  their  ad- 
mission In  evidence  on  the  ground  that  the 
official  seal  of  the  notary  did  not  appear  In 
the  certificate  of  acknowledgment;  and  the 
objection,  not  having  been  made  at  that 
time,  when  the  execution  of  the  deeds  could 
have  been  proven,  and  the  objection  remov- 
ed, will  be  regarded  as  waived. 

It  Is  also  urged  that  the  court  erred  in  dis- 
missing complainant's  bill  after  the  bill  had 
been  taken  as  confessed  against  Elizabeth 
Graham  and  other  defendants.  The  right  of 
complainant  to  a  decree  depended  on  the 
evidence,  and  unless  the  evidence,  after  it 
was  all  in,  showed  equities  in  bis  favor  up- 
on which  a  decree  could  be  predicated,  be 
was  not  entitled  to  a  decree,  although  some 
one  or  more  of  the  defendants  had  failed  to 
answer  the  bllL  This  was  not  a  case  where 
a  court  would  be  Justified  In  rendering  a  de- 
cree on  default  of  answer  without  evidence 
to  support  the  allegations  of  the  bill.  *We 
find  no  substantial  error  In  the  record,  and 
the  decree  of  the  circuit  court  will  be  af- 
firmed.   Affirmed. 


(159  111.  S15) 

SPRINGER  V.  CITY  OF  CHICAGO. 

(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

Stbbbt  Assessment  —  Failukb  to  Show  Okdi- 

NAKCE — AuTHORiziso— Effect— Filing 

Certificate  Nunc  pko  Tunc. 

1.  Where  the  passaee  and  legal  existence  of 
ao  ordinance  forminp;  the  basis  of  a  special  as- 
aessmeut  was  put  in  issue,  but  no  evidence  in  re- 

fard  thereto  was  introduced,  it  was  error  to  con- 
rm  the  assessment. 

2.  Where  a  special  assessment  was  confirm- 
ed, withont  evidence  of  the  passage  or  legal  ex- 
istence of  the  ordinance  alleged  to  authorize  it, 
after  iesue  had  been  made  thereon,  the  error 
conld  not  be  cured  by  a  nunc  pro  tunc  order, 
made  at  a  subsequent  term,  antnorizing  the  fil- 
ing of  a  certificate  pf  the  city  flerk  aa  to  the  due 
passage  of  the  ordinance. 

Appeal  from  Cook  county  court;  Richard 
Yates,  Judge. 

Application  by  the  city  of  Chicago  for  oon- 
flrmation  of  special  assessments  on  the  prop- 
erty of  Warren  Springer  and  others.  From  a 
judgment  of  oonflrmatlou.  Springer,  appeals. 
Reversed. 


W.  N.  Gemmill,  for  appellant  E.  S.  Met- 
cal'f,  for  appellee. 

BAKER,  J.  This  was  an  application  to  the 
county  court  of  Cook  county  tor  the  con- 
firmation of  a  special  assessment  upon  the 
property  of  appellant  and  others  for  the  im- 
provement of  Canal  street  between  Adams 
and  Van  Buren  streets  in  tbe  city  of  Chicago 
by  paving  the  same.  Tbe  petition  filed  by 
the  city  referred  to  a  i>aper  annexed  to  it, 
which  it  stated  was  a  certified  copy  of  the 
ordinance  authorizing  the  improvement,  and 
made  it  a  part  of  the  petition.  It  was  nec- 
essary that  the  petition  should  set  out  the 
ordinance,  but  not  necessary  that  the  copy 
exhibited  by  the  petition  should  be  certified. 
As  a  matter  of  fact,  the  copy  annexed  to  tbe 
petition  was  not  certified  to  by  the  city  clerk 
as  being  a  copy  of  the  ordinance  of  tbe  dty. 
Appellant  appeared  and  filed  various  objec- 
tions, among  them  one  putting  in  Issue  the 
alleged  fact  that  tbe  ordinance  in  question 
had  been  passed  by  the  city  council.  And  at 
the  hearing  counsel  for  appellant  made  the 
specific  objection  "that  there  is  no  evidence 
that  the  ordinance  was  ever  passed";  but  tbe 
court  overruled  said  objection,  and  an  excep- 
tion was  taken.  The  court  thereupon  over- 
ruled all  tbe  objections  filed,  as  to  the  prop- 
erty of  appellant,  and  rendered  Judgment  of 
confirmation  as  to  tbe  same.  From  that  judg- 
ment this  appeal  is  prosecuted.  The  sub- 
stance of  one  of  the  assignments  of  error  is 
that  it  is  not  shown  that  tbe  ordinance  was 
passed,  or  that  it  became  a  law.  Tbe  exist- 
ence of  tbe  alleged  ordinance  was  put  in  Is- 
sue, yet  the  bill  of  exceptions  shows  that  no 
evidence  whatever  was  introduced  to  prove 
that  such  ordinance  was  ever  adopted  by  tbe 
city  council,  or  ever  became  or  was  an  ordi- 
nance of  the  city.  At  a  subsequent  term  of 
the  county  court,  appellee  attempted  to  cure 
this  defect  in  the  record.  The  Judgment  of 
confirmation  was  rendered  on  July  18,  1895, 
It  being  one  of  the  days  of  the  July  term, 
1805,  of  the  court  Afterwards,  on  Septem- 
ber 25,  1895,  it  being  one  of  tbe  days  of  tbe 
September,  1895,  term  of  tbe  court,  tbe  fol- 
lowing order  was  made  and  entered  of  rec- 
ord: "Tbe  city  of  Chicago  by  its  counsel  then 
and  there  moved  to  be  allowed  to  file  an 
amended  certificate  of  tbe  city  clerk  as  to  the 
passage  of  the  ordinance,  as  per  leave  grant- 
ed July  16,  1895,  the  same  to  be  filed  nunc 
pro  tunc  as  of  that  date,  which  leave  waa 
granted."  The  record  does  not  show  that 
any  such  leave  as  is  recited  In  tbe  order  of 
September  25,  1895,  was  given  on  July  16k 
1895.  Moreover,  tbe  order  giving  leave  to 
inject  into  the  record  the  certificate  of  the 
clerk  was  made  at  a  term  subsequent  to  that 
at  which  tbe  cause  was  tried  and  final  Judg- 
ment rendered.  It  was  then  too  late  to  in- 
troduce evidence  to  Justify  and  sustain  tbe 
Judgment  that  bad  been  entered  two  terms 
before.  There  must  be  some  degree  of  cer- 
tainty and  stability  in  Judicial  proceedings. 
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The  judgment  was  not  warranted  by  the  rec- 
ord that  was  before  the  court  at  the  time  It 
•was  rendered,  and  the  subsequent  attempt  to 
cure  the  defect  was  Ineffectual.  The  rule  al- 
lowing the  certificate  to  be  filed  was  void, 
and  the  certificate  of  the  city  clerli' filed  nunc 
pro  tunc  in  accordance  with  the  leave  so 
granted  can  avail  nothing.  The  case  of  Og- 
den  T.  Town  of  Lake  View,  121  IlL  422,  13 
N.  B.  159,  Is  an  authority  dlrectiy  In  point. 
It  is  unnecessary  to  consider  the  other  objec- 
tions urged  against  the  validity  of  the  judg- 
ment of  the  county  court  For  the  error  In- 
dicated, said  Judgment  lis  reversed,  and  the 
cause  Is  remanded.    Reversed  and  remanded. 


(139  111.  626)  ' 

LEAVITT  v.  STERN. 

(Supreme  Court  of  lilinoia.     Jan.  20,  1896.) 

STATirrBS  OP  Frauds  —  CoNTBACT   Relating  to 
Laxo— Fart  Pbrporuasck— Landlord  and 

TB»ANT — LbaSB— SORBBKDBB. 

1.  In  ao  action  on  a  written  lease,  under 
seal,  evidence  of  a  parol  agreement  that  a  new 
lease,  to  be  subsequentlv  executed,  should  take 
its  place,  was  InadmlssiDle  to  prevent  recovery 
of  rent  under  the  old  lease.  36  111.  App.  416,  af- 
firmed. 

2.  An  action  at  law  for  recovery  of  rent 
under  a  written  lease  cannot  be  defended  by 
showing  part  performance  of  a  subsequent  ver- 
bal lease,  which  would,  in  equity,  take  the  case 
out  of  the  statute  of  frauds. 

3.  On  repudiation  by  the  lessor  of  an  oral 
lease,  as  within  the  statute  of  frauds,  the  lessee 
cannot  recover  at  law  for  expenditures  made  by 
him,  or  liabilities  incurred,  which  compUance 
with  the  terms  of  the  lease  did  not  require, 
though  made  in  reliance  on  the  lease. 

Appeal  from  appelate  court,  First  district. 

Action  by  Frank  J.  Stem  against  M.  B. 
Leavltt  From  a  judgment  of  the  appellate 
court  affirming  a  judgment  for  plalntifi!  (55 
III.  App.  416),  defendant  appeals.     Afibmed. 

Judgment  by  confession,  under  warrant  of 
attorney,  was  entered  In  favor  of  appellee, 
against  appellant,  in  the  circuit  court  of  Cook 
county,  February  6,  1894,  for  unpaid  rent  for 
a  theater  building  in  Chicago.  By  agreement 
of  parties  the  judgment  was  opened  to  allow 
defendant  to  make  his  defense,  and  the  fol- 
lowing stipulation  was  filed:  "Whereas,  it  Is 
claimed  by  said  defendant  that  the  plaintiff 
herein  agreed  orally  to  lease  to  defendant 
the  Windsor  Theater  for  a  term  of  six  years 
from  the  termination  of  the  written  lease  now 
existing  betwera  them,  which  said  claim  Is 
denied  by  plaintiff;  and  whereas,  it  Is  fur- 
ther claimed  by  defendant  that  because  of 
said  oral  agreement,  and  in  consequence  there- 
of, he  (defendant)  made  certain  contracts, 
and  incurred  certain  debts  and  obligations, 
that  he  would  not  have  made  and  incurred, 
had  he  not  understood  such  agreement  had 
been  made,  which  said  claim  is  also  denied 
by  plaintiff;  and  whereas,  in  the  suit  alsove 
mentioned,  it  is  the  wish  of  both  parties  that 
all  controversies  growing  out  of  said  claims 
should  be  settled  In  said  suit:  Now,  thore- 
fcre,  to  enforce  snch  wish,  and  to  such  end. 


the  following  stipulation  is  made  and  entered 
Into,  that  Is  to  say:  It  is  hereby  stipulated 
and  agreed  that  the  judgment  heretofore  en- 
tered in  said  cause  may  be  opened,  and  the 
defendant  therein  have  leave  to  plead  the 
general  issue,  Instanter,  and  that  said  suit  be 
set  for  a  speedy  trial;  that  under  the  general 
issue  said  defendant  may  give  In  evidence 
any  matter  or  thing  that  would  constitute  a 
defense  to  said  suit,  in  whole  or  in  part,  if 
duly  and  properly  pleaded  thereto,  and  to  that 
end.  If  necessary,  the  technical  distinction  be- 
tween actions  on  the  case  and  assumpsit  is 
hereby  waived;  that  under  the  declaration  in 
said  cause  said  plaintiff  have  leave  to  Intro- 
duce in  evidence  any  matter  or  thing  to  sus- 
tain his  action  for  rent,  or  to  defeat  In  whole 
W  in  part  said  defendant's  counterclaim  or  set- 
off, if  any  there  be,  as  fully  and  completely  as 
if  he  bad  duly  and  properly  pleaded  thereto. 
That  is,  under  the  declaration  and  general  is- 
sue, everything  shall  be  deemed,  taken,  and 
considered  as  duly  and  properly  pleaded  on 
behalf  of  each  party  (without  reference  to  the 
form  of  action,  1.  &  either  case  or  assumpsit^ 
that  may  constitute  a  cause  of  action  under 
the  declaration,  or  a  defense  thereto,  in  whole 
or  in  part,  or  a  reply  to  such  defense,  in  whole 
or  In  part"  Appellee  gave  in  evidence  a 
lease  to  appellant  to  the  premises  for  the  term 
of  four  years,  ending  August  -31,  1891.  It 
appeared  that  there  was  due  and  unpaid,  by 
the  terms  of  this  lease,  rent  to  the  amount  of 
$3,6CG.66;  but  by  some  understanding  of  the 
parties  the  amount  claimed  was  reduced  to 
$2,566.66,  and  that  was  the  amount  for  which 
final  judgment  was  rendered.  The  cause  was 
tried  under  the  declaration  and  stipulation, 
without  further  formal  pleadings.  In  de- 
fense,  appellant  offered  to  prove  that  July  1, 
1893,  he  and  appellee  entered  Into  an  oral  con- 
tract whereby  appellee  was  to  give  him  a 
new  lease  of  the  premises  for  the  period  of  six 
years,  commencing  on  that  date,  and  that  the 
old  lease  was  to  be  canceled,  and  appellant 
was  to  bold  snder  the  new  lease  from  said 
date.  It  was  admitted  by  the  plaintiff  that 
a  new  lease  had  been  drawn,  but  it  was  never 
delivered.  The  cotul  having  sustained  appel- 
lee's objections  to  questions  propounded  to  the 
witness,  appellant  offered  to  make  the  follow- 
ing proof:  "We  propose  to  prove  by  this 
witness  that  at  a  certain  conversation  held  be- 
tween himself  and  Mr.  Stern,  the  plaintiff  in 
this  case,  in  the  presence  of  one  Dr.  Slbert,  at 
the  Tremont  Hotel,  In  May,  1893,  It  was 
agreed  that  the  lease  under  which  tne  parties 
were  then  in  possession  of  the  Windsor  The- 
ater should  be  void,  and  that  Mr.  Leavltt 
should  remain  in  possession  and  pay  rent  un- 
der a  new  lease,  commencing  July  1,  1893, 
which  new  lease  was  then  and  there  exhibited 
to  Mr.  Leavltt  by  Mr.  Stem,  in  the  presence 
of  Dr.  Slbert,  the  terms  of  which  were  to  be 
$12,000  the  first  year,  and  $9,000  for  the  five 
rMnainlng  years, — making  a  six-year  lease, — 
and  that  then  and  there  the  plaintiff  stated 
to  defendant  that  he  could  go  ahead  and  make 
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his  contracts  for  a  certain  play  to  be  produced 
at  the  theater  during  the  World's  Fah:  of 
1893,  and  that  he,  the  said  Stern,  would  give 
Mr.  Leavltt  the  sum  of  $2,000,  to  be  used  in 
the  improvement  and  furnishings  of  the  the- 
ater; and  It  was  stated  at  the  time  by  Mr. 
Stem,  in  the  presence  of  Dr.  Sibert  and  Ben- 
jamin Leavltt,  that  Mr.  Stern,  in  addition  to 
the  $2,000  cash,  was  to  allow  Mr.  Leavltt  to 
take  12,000  out  of  the  rent,  and  spend  the 
same  towards  furnishing  the  theater.  (To  all 
the  above  evidence,  plaintiff  objected.)  Mr. 
Case:  We  further  ofCer  to  show  by  this  wit- 
ness that  after  making  this  agreement  for 
this  lease  to  take  effect  July  1, 1893,  the  plain- 
tiff, Stem,  executed  a  new  lease  to  some  third 
parties  for  an  additional  amount  of  over 
13,000  per  year  more  for  the  premises;  mak- 
ing $15,000,  or  thereabouts,  for  the  rent  We 
further  desire  to  show  by  this  witness  that 
Mr.  Stern  at  that  time  stated,  when  he  exhib- 
ited the  lease  to  Mr.  Leavltt,  that  the  only 
reason  he  did  not  deliver  the  lease  to  him 
was  that  his  attorney,  Mr.  Sheridan,  was  In 
Europe,  and  he  wanted  him  to  examine  the 
various  clauses  in  the  lease.  We  further  of- 
fer to  show  by  this  witness  that,  acting  under 
and  in  pursuance  of  this  lease,  Mr.  Leavltt 
executed  contracts  with  artists  In  Europe,  and 
purchased  from  $2,000  to  $2,500  worth  of 
scenery  and  wardrobes,  to  be  used,  upon 
Which  he  made  payments.  He  also  obligated 
himself  to  pay  the  firm  of  Mitchell  &  Hol- 
beck  $1,300  for  decorating  the  theater.  We 
further  offer  to  show  by  this  witness,  under 
and  by  virtue  of  this  lease,  Mr.  Leavltt  put 
in  electric  fans,  etc.,  at  an  expense  of  $1,500, 
also  put  in  new  chairs,  carpets,  etc.,  which  he 
otherwise  would  not  have  done;  that,  under 
and  In  piu-suance  of  this  lease,  defendant  has 
incurred  obligations  to  the  extent  of  nearly 
$10,000,  acting  upon  and  believing  the  repre- 
sentations of  the  plaintiff  that  the  said  lease 
was  to  take  effect  upon  that  day;  that  the 
money  has  been  paid  Mr.  Stem  under  the 
oral  lease,  in  the  pursuance  of  *its  terms,  for 
the  rent  of  the  said  premises,  and  accepted 
by  Mr.  Stern  with  full  knowledge."  Thfe 
court  refused  to  admit  the  testimony,  and  in- 
structed the  Jury  to  find  for  the  plaintiff  un- 
der the  lease  sued  on.  The  appellate  court 
afSrmed  the  judgment,  and  the  case  is  brought 
to  this  court  by  farther  appeal 

Case,  Hogan  &  Case,  for  appellant  W.  A. 
Sheridan,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  This 
is  assiunpslt  for  rent  due  on  a  lease,  and 
the  first  question  for  solution  Is,  "Was  the 
evidence  offered  by  the  defendant  under  the 
stipulation,  and  excluded  by  the  trial  court, 
competent  to  prove  that  the  lease  was  ter- 
minated, canceled,  or  surrendered  before 
the  rent  accrued?  The  lease  was  an  instra- 
ment  under  s^l,  and  appellant  sought  to 
show  that,  14  months  before  the  end  of  the 
term  created  by  It,  It  was  canceled  by  the 


parol  agreement  for  a  new  lease  for  a  term 
of  six  years.  The  statute  of  frauds  must 
be  regarded  as  pleaded,  under  the  stipula- 
tion. In  Loach  v.  Famum,  90  111.  36S,  it 
was  said  by  this  court  that  "It  is  a  well- 
settled  rule  of  the  common  law  that  an  ex- 
ecutory contract,  under  seal,  cannot  be  mod- 
ified or  varied  by  a  parol  agreement,  and 
the  same  doctrine  has  frequently  been  an- 
nounced by  this  courts';  citing  Baker  v. 
Whiteside,  Breese,  174;  Chapman  v.  Mc- 
Grew,  20  IlL  101;  Hume  v.  Taylor,  63  111. 
43;  Bamett  v.  Barnes,  73  IlL  217.  See, 
also,  Baltimore  &  O.  C.  B.  Co.  v.  Illinois 
Cent  R.  Co.,  137  111.  30,  27  N.  E.  sa  This 
is  not  a  case  where  the  itarol  agreement  had 
been  executed  by  the  parties,  and  It  does  not. 
therefore,  come  within  the  exception  to  the 
rule  as  stated  in  Worrell  v.  Forsyth,  141  lU. 
30,  30  N.  E.  673.  The  tesUmony,  as  of- 
fered, did  not  tend  to  prove  any  actual  can- 
cellation or  surrender,  but  only  an  oral 
agreement  that  the  new  lease  should  take 
the  place  of  the  old.  It  follows,  therefore, 
that  the  proposed  testimony  was  Incompe- 
tent to  prove  a  termination,  cancellation,  or 
surrender  of  the  lease.  This  lease  must 
therefore  be  regarded  as  in  full  force  until 
the  expiration  of  the  term  on  August  31, 
1894;  and  the  plaintiff  was  entitled  to  re- 
cover the  rent  accruing  under  it,  unless  the 
testimony  offered  by  the  defendant  would 
have  tended,  if  admitted,  to  establish  a  cross 
demand  against  the  plaintiff  under  the  stip- 
ulation. Counsel  for  appellant  has  argued 
his  ease  here  principally  upon  the  theory 
that  the  evidence.  If  admitted,  would  have 
shown  that  the  alleged  new  lease  became 
substituted  for  the  lease  sued  on,  or  would, 
at  least,  have  established  a  surrender  of  the 
lease,  and  an  acceptance  by  the  landlord; 
but  we  have  seen  that  the  testimony,  as  of- 
fered, was  not  admissible  for  this  purpose. 
Nor  would  it  have  tended  to  establish  a  de- 
mand against  the  plaintiff,  which  be  could 
recover  in  an  action  at  law.  It  is  not  neces- 
sary here  to  consider  whether  or  not  there 
was  any  such  possession  and  part  i>erform- 
ance  under  the  alleged  verbal  lease  as  would, 
in  equity,  take  the  case  out  of  the  statute 
of  frauds.  This  Is  an  action  at  law,  and 
must  be  so  treated  In  dealing  with  appel- 
lant's defense  under  the  stipulation,  as  well 
as  with  the  case  made  by  the  plaintiff.  It 
Is  well  established  that  part  performance 
of  a  contract  not  enforceable  because  of  the 
statute  of  frauds  does  not  operate,  In  an  ac- 
tion at  law,  to  take  the  case  out  of  the  stat- 
ute. Crelgbton  v.  Sanders,  88  lU.  543; 
Wheeler  v.  Frankenthal,  78  111.  124;  Chica- 
go Attachment  Co.  v.  Davis  Sewlng-Mach. 
Co.,  142  111.  171.  31  N.  B.  43&  Nor  could 
the  defendant  recover  damages  at  law  for 
the  breach  by  the  plaintiff  of  the  alleged 
verbal  contract  for  the  reason  that  the  stat- 
ute is  a  complete  defense  to  any  such  ac- 
tion. Steel  Works  v.  Atkinson,  68  lU.  424. 
"The  well-settled  role  of  law  Is  that  a  ver- 
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bal  contract  'within  tlie  condemnation  of  the 
statute  of  frauds  cannot  be  enforced  in  any 
way,  either  directly  or  Indirectly,  and  can- 
not be  made  either  the  ground  of  a  demand 
or  the  srroond  of  a  defense."  McGinnis  t. 
Femandes,  126  lU.  228,  19  N.  E.  44.  The 
testimony,  therefore,  offered  by  the  defend- 
ant, which  tended  to  prove  a  breach  of  the 
oral  contract  for  the  six-years  lease,  and 
that  the  defendant  bad  sustained  damages 
by  reason  of  such  breach,  was  lnajdmi88il>te. 
It  will  be  noticed  that  the  case  does  not 
come  within  the  rule  that  a  party  may  re- 
cover money  paid,  or  for  services  rendered 
or  improvements  made,  in  pursuance  of  the 
provisions  of  a  contract  which  the  other 
party  has  repudiated,  or  refused  to  perform, 
under  the  shield  of  the  statute.  That  such 
recoveries  may  be  had  luts  been  decided  in 
many  cases.  Steel  Worlts  v.  Atldnson,  68 
IlL  421:  Frazer  ▼.  Howe,  106  lU.  563.  In 
the  case  at  bar  there  was  no  otTer  to  prove 
ttiat  any  improvements  bad  been  made  on 
the  leased  premises,  any  services  rendered, 
or  any  money  paid  out,  in  pursuance  of  the 
oral  contract,  for  which  appellant  would 
have  a  right  to  recover  at  law.  The  expen- 
diture of  $1,600  for  electric  fans  would  not 
come  within  the  rule>  for  they  were  not 
shown  to  have  been  put  in  at  the  request  of 
appellee,  or  in  pursuance  of  the  contract, 
nor  tliat  they  became  attached  to  the  build- 
ing, as  part  thereof,  so  as  to  become  the 
property  of  appellee.  The  same  may  be 
said  of  the  expenditures  for  scenery,  eta 
Appellant  did  not  offer  to  prove  that  be  had 
decorated  the  building,  or  incuri-ed  any  ex- 
pense therein,  but  only  tliat  be  had  become 
obligated  to  another  on  a  contract  to  have 
the  same  done.  It  did  not  appear  from  any 
testimony  offered  that  any  of  the  expendi- 
tures which  appellant  sought  to  have  set 
off  against  the  rent  were  provided  for  by 
the  verbal  contract  Clearly,  appellant  could 
not  recover  moneys  which  he  had  voluntari- 
ly expended  in  the  purchase  of  personal 
property  for  his  own  benefit,  and  which  the 
contract  on  which  he  claims  to  have  relied 
did  not  require  him  to  purchase,  even  al- 
though he  would  not  have  purchased  it,  Iiad 
no  such  contract  l>een  made.  He  was  l>ound 
to  know  the  contract  was  not  enforceable. 
And  if  he  chose  to  rely  upon  it,  and  make 
expenditures  which  compliance  with  it  did 
not  require  him  to  make,  we  lutow  of  no 
role  of  law  that  would  compel  the  other 
party,  simply  because  he  repudiates  a  con- 
tract which  is  not  legally  binding  upon  him, 
to  reimburse  liis  coparty  for  such  expendi- 
tures. Even  in  equity,  in  order  to  take  a 
case  out  of  the  statute  upon  the  ground  of 
port  performance  of  a  pond  contract,  It  is 
indispensable  that  the  acts  done  should  lie 
clear  and  definite,  and  referable  exclusively 
to  tbe  contract.  Worth  v.  Worth,  84  HI.  442; 
Picker^  T.  MoTSS,  97  Vi.  220. 

We  are  of  the  opinion  that  the  trial  court 
did  not  err  In  excluding  from  tlie  Jury  the 


testimony  offered  by  appellant,  nor  In  iik 
structing  the  Jury  to  find  for  the  plaiutiK 
Tbe  Judgment  (rf  the  appellate  «ourt  la  af- 
firmed.   Judgment  affirmed. 


(Ut  111.  4S4) 

METKOPOLITAN  WEST  SIDE  EL.  R.  B. 

▼.  JOHNSON  et  al. 

(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

BiciiiiNT  Domain — Damages — Contiouods  Piioi>' 

■RTT— EVISENCS  rOB  THE  JdBT. 

1.  In  proceedings  to  condemn  certain  lot* 
for  plaiatin's  right  of  way,  defendant  tiled  a 
cross  petition  praying  damages  for  injuries  to  all 
lota  owned  by  him  in  the  subdiTisiou  affected. 
Evidence  of  damages  was  excluded  as  to  all 
lots  separated  by  streets,  alleys,  or  lots  owned 
by  other  persons,  from  the  lota  taken,  bnt  was 
admitted  as  to  those  separated  merely  by  the 
platted  lines,  on  the  ground  that  they  were  con- 
tiguous. Held,  that  the  evidence  as  to  the  coo- 
tigaooB  lots  was  properly  admitted. 

2.  Where  the  testimony  of  various  witness- 
es to  the  value  of  lauds  taken,  and  damage  to 
others  contigaons,  is  irreconcilable,  and  the  jury 
have  viewed  the  premises,  a  verdict  will  not  be 
disturbed,  unless  it  was  the  result  of  paa^on, 
prejudice,  or  undue  influence. 

Appeal -from  superior  court,  Cook  county; 
Nathaniel  S.  Sears,  Judge. 

Condemnation  proceeding  by  the  Metropoli- 
tan West  Side  Elevated  Railroad  for  a  right 
of  way  through  certain  lots.  Defendants 
William  T.  Johnson  and  others  filed  a  cross 
petition  for  damages  to  contiguous  property, 
and  from  a  Judgment  In  their  favor  plaintiff 
appeals.     Affirmed. 

W.  W.  Ourley  and  B.  J.  Harkness,  for  ai»- 
pellant    Matz  &  Fisher,  for  appellees. 

WILKIN,  J.  The  Judgment  appealed  from 
gave  appellant,  by  condemnatiou,  the  right 
of  way  for  its  road  over  city  lots  owned  by 
appellees,  awarding  them  $62,059.10  compen- 
sation and  damages.  Tbe  subdivision  owned 
and  platted  by  appellees  lies  north  of  Nortb 
avenue,  east  of  North  Leavitt  street,  and 
west  of  Milwaukee  avenue,  the  latter  run- 
ning southeast  and  northwest.  The  subdlvi- 
Bion  consists  of  three  tiers  of  lots,  which  may 
be  designated  south,  middle,  and  nortb  tiers. 
Tbe  south  tier  fronts  on  North  avenue,  ex- 
tending back  to  an  alley.  The  middle  tier 
abuts  on  the  same  alley,  and  fronts  on  Alice 
court,  a  street  60  feet  wide,  and  extending 
east  and  west  through  the  sutMlivision.  The 
north  tier  fronts  on  this  court,  and  extends 
north  to  the  line  of  the  plat  The  lots  are 
generally  25  feet  wide,  and  something  over 
100  feet  deep.  Those  fronting  on  Alice  court 
have  a  building  line  established,  10  feet  from 
the  street  Owing  to  the  diagonal  course  of 
Milwaukee  avenue,  tbe  dimensions  of  lota 
bordering  oa  it  vary  somewhat  from  the 
above  description.  Appellant's  line  of  road 
enters  tbe  sulidivision  from  the  southeast, 
about  100  feet  west  of  Milwaukee  avenue^ 
one  branch  of  it  extending  parallel  with  tlie 
avenue  across  the  entire  subdivision.  From 
a  point  east  of  tbe  south  line  of  the  middle 
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tier  of  lots,  a  brancb  extends  westward,  for 
which  the  right  of  way  condemned  Is  aboat 
33  feet,  ttelng  taken  ott  of  the  rear  of  that 
tier  of  lota.  There  are  28  lots  in  this  latter 
tier,  all  owned  by  appellees,  except  3%.  The 
line  extending  diagonally  through  the  proper- 
ty, the  right  of  way  taken  is  from  33  to  40 
feet  in  width.  Appellees,  by  cross  petition, 
set  up  that  they  were  the  owners  of  all  the 
lots  In  the  subdlyision,  except  IIV^  named, 
and  claimed  damages  for  injury  resulting 
thereto  by  the  taking  of  parts  of  those  de- 
scribed in  the  petition.  In  connection  with 
the  sworn  testimony  of  witnesses  Introduced 
by  the  respective  parties,  the  Jury  viewed  the 
premises,  and  returned  their  verdict,  award- 
ing respondents  $26,501.30  compensation  for 
property  taken,  and  for  damages  to  the  re- 
mainder of  those  lots,  portions  of  which  are 
taken;  and  also,  tot  damages  to  lots  (naming 
them)  being  a  part  of  the  premises  described 
In  the  cross  petition,  the  sum  of  $36,457.80. 

In  their  natural  order,  the  first  ground  of 
reversal  insisted  upon  is,  that  the  trial  court 
admitted  evidence  of  injury  to  property  no 
part  of  which  is  taken,  which  is  not  contigu- 
ous to  that  actually  taken,  and  which  could 
not,  therefore,  be  the  proper  subject  of  in- 
quiry in  this  case.  On  the  trial,  respondents 
sought  to  introduce  evidence  of  resulting  in- 
Jury  to  all  lots  owned  by  them  in  the  subdi- 
vision. Counsel  for  petitioner  objected  oq 
the  ground  above  set  forth.  The  court  ex- 
clnded  the  offered  proof,  as  to  all  lots  sepa- 
rated from  those  partly  taken  by  streets,  al- 
l^s,  or  lots  owned  by  other  parties,  but  ad- 
mitted it  as  to  those  separated  merely  by  lot 
lines.  The  effect  of  this  ruling  was  to  admit 
testimony  as  to  damages  to  1,  2,  3,  and  11  to 
21,  inclusive,  in  the  north  tier  of  lots,  which 
are  numbered  from  east  to  west  Parts  of 
lots  4  to  10,  inclusive,  were  taken.  There- 
fore lot  3  Joins  the  right  of  way  condemned, 
on  the  east,  being  separated  from  the  lots 
taken  only  by  its  platted  line.  Lots  2  and  1 
Join  it  and  each  other  in  the  same  way.  The 
same  is  true  of  lot  11,  and  those  extending 
westward  from  it  to  lot  22,  which  Is  owned 
by  another  party.  It  is  insisted  by  counsel 
for  appellant  that  in  admitting  evidence  as  to 
damage  as  to  these  lots  the  trial  court  erred, 
and  the  case  of  White  v.  Railroad  Co.,  154  in. 
620,  39  N.  E.  270,  is  relied  upon  as  sustaining 
their  objection.  It  was  there  held  that  in  a 
condemnation  proceeding,  like  this,  damages 
to  a  lot  separated  from  that  sought  to  be 
takm  by  a  street  could  not  be  recovered,  be- 
cai'ae  "the  damages  to  it  were  not  direct,  re- 
Bolting  from  the  taking  of  any  part  of  it,  but 
were  merely  consequential."  And  it  was 
said:  "The  railroad  company  was  not  re- 
gnlrcd  to  include  that  property  in  its  petition 
for  condemnation;  nor  could  appellants,  by 
cross  petition,  compel  the  adjustment  of  dam- 
ages to  property  no  part  of  which  had  been 
taken,  and  which  was  not  contiguous  to  the 
property  taken."  We  do  not  think  the  ques- 
Uon  here  raised  falls  within  the  rule  there 


annoonced.  Here  there  Is  no  physical  ot>- 
stmction  between  the  lots  taken  and  those 
claimed  to  be  injured.  There  is  no  line  of  di- 
Tisloo  between  them  not  under  the  absolute 
c(mtrol  of  the  respondents.  The  lot  lines 
were  designated  by  them  upon  their  plat  of 
the  subdivision  merely  for  the  purpose  of 
their  own  convenience  in  selling  the  property. 
If  they  had  found  it  more  to  their  advantage 
to  sell  the  north  tier  of  lots,  from  1  to  21,  In- 
clusive, before  the  location  of  this  right  of 
way,  they  would  have  had  the  undoubted 
right  to  do  BO,  regardless  of  the  fact  that  tot 
lines  had  been  established  in  their  plat. 

It  is  said  here  that  lot  11  Is  not,  within 
the  meaning  of  the  law,  "contignons"  to  lot 
10,  because  separated  from  it  by  the  dividing 
line  designated  on  the  plat.  It  wUl  not,  bow- 
ever,  be  denied  that,  but  for  the  taking  of  this 
right  of  way,  the  ownera  might  have  sold 
the  east  half  of  lot  11,  with  all  or  a  portion 
of  lot  10,  regardless  of  this  dividing  line. 
Just  as  they  did  do  In  selling  lot  86  and  a 
part  of  lot  37  in  the  middle  tier.  In  the  case 
of  tana  lands.  It  can  hardly  be  contended 
that  the  government  lines  dividing  a  farm 
Into  tracts  would  be  held  to  so  separate  one 
part  of  the  farm  from  another  as  that  they 
would  cease  to  be  contiguous,  within  the  rule 
of  law  announced  in  White  v.  Railroad  Co^ 
supra.  "Contiguous  property,"  as  used  lu 
our  decisions  holding  that  only  such  damages 
as  result  to  the  land  described  in  the  petition 
can  be  recovered,  in  the  absence  of  a  cross 
petition,  necessarily  means  property  in  some 
way  distinguishable  from  tbe  lot  or  tract  a 
part  of  which  is  sought  to  be  taken.  See  Rail- 
road Co.  V.  Hopkins,  90  III.  316.  The  petition 
itself  must  describe  the  lot  or  tract  of  land 
a  part  of  which  is  sought  to  be  taken,  and 
injury  to  parts  of  it  not  taken  may  be  re- 
covered for  without  a  cross  petition.  It  is 
only  "in  cases  where  the  defendant  to  the 
original  petition  seeks  to  recover  for  contigu- 
ous property  not  mentioned  in  such  petition" 
that  a  cross  petition  need  be  filed.  Railroad 
Co.  V.  Hopkins,  supra.  If  damages  cannot 
be  claimed  for  injury  to  adjoining  or  ad- 
jacent lots  or  tracts  by  cross  petition,  then 
a  cross  petition  serves  no  purpose  whatever. 
We  think  the  ruling  of  the  court  below  is  in 
harmony  with  what  was  said  in  Mix  v.  Rail- 
way Co.,  6T  111.  319;  Jones  v.  Railroad  Co., 
68  III.  380;  Railroad  Co.  v.  Hopkins,  supra; 
and  like  cases. 

But  It  is  insisted  that,  even  In  this  view  of 
the  case,  the  amount  awarded  appellees  is 
unauthorized  by  the  evidence.  The  testi- 
mony is  conflicting.  Based  on  that  offered  by 
the  petitioner,  the  verdict  would  necessarily 
have  been  for  a  much  smaller  amount,  es- 
pecially as  to  the  damages  allowed  to  prop- 
erty not  taken.  On  tbe  other  hand,  the  tes- 
timony of  witnesses  sworn  on  behalf  of  re- 
spondents would  have  Jtistlfled  a  verdict  for 
a  larger  sum.  The  court  properly  instructed 
the  Jury,  at  the  request  of  the  petitioner, 
that  they  were  tbe  sole  judges  of  the  credlbU- 
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Ity  of  the  witnesses,  and  of  thp  welgbt  to  be 
given  to  their  testimony,  and  that  they  were 
not  necessarily  bound  by  the  testimony  of 
any  witness,  bnt  should  gin  it  only  such 
weight  as  they  might  believe  it  entitled  to. 
In  view  of  all  the  other  evidence  In  the  case, 
Including  their  own  view  of  the  premises. 
In  the  case  of  Railroad  Ck).  v.  Blake,  116  111. 
163,  4  N.  E.  488,  as  here,  the  testimony  of 
the  various  witnesses  to  the  value  of  the 
lands  taken,  and  damage  to  others  not  taken, 
was  In  irreconcilable  conflict,  and  it  was 
there  said:  "Had  the  jury  disregarded  their 
own  examination  of  the  property,  and  ac- 
cepted without  qualification  the  opinions  and 
theory  of  the  witnesses  for  the  respondent, 
the  compensation  and  damages  awarded 
would  have  been  increased  by  thousands  of 
dollars.  On  the  other  hand,  had  they  simply 
accepted  the  theory  and  opinions  o*  the  pe- 
titioner's witnesses,  the  amount  found  by 
them  would  have  been  greatly  diminished. 
So  it  ia  clear  the  Jury  must  have  exercised 
their  own  Judgment  in  the  matter.  In  such 
a  diversity  of  opinion  and  conflict  of  testi- 
mony, we  are  aware  of  no  rule  of  practice 
that  would  authorize  ua  to  Interpose  on  the 
ground  the  evidence  does  not  support  the  ver-- 
diet,  especially  as  it  may  reasMiably  be  sup- 
posed their  verdict  is  based,  at  least  to  som.e 
estent,  upon  their  own  examlnatlcNi  of  the 
property."  See,  also,  decisions  cited  and  com- 
mented upon  in  Uallroad  do.  v.  Schneider, 
127  lU.  144,  20  N.  E.  41;  Hercules  Iron  Works 
V.  Elgin,  J.  &  E.  By.  Co.,  141  111.  401,  30  N. 
E.  1060.  While  the  amount  allowed  as  dam- 
ages seems  large,  in  proportion  to  the  fair 
market  value  of  the  property,  we  cannot,  in 
view  of  the  foregoing  well-settled  rule,  sub- 
stitute our  opinion  In  that  regard  for  the  ver- 
dict of  the  Jury.  It  Is  not  denied  that  this  was 
valuable  property,  and  chiefly  so  because  of 
its  being  a  deelrable  residence  location.  It  was 
platted  by  the  owners  with  a  view  to  selling  it 
for  that  purpose.  The  lots  which  had  been 
sold  were  accompanied  with  an  agreement 
that  the  purchasers  should  erect  flrst-class 
residences  thereon  for  their  own  use.  Leaving 
out  of  the  estimate  all  benefit  to  be  derived 
by  residents  from  the  convenient  and  rapid 
transit  afforded  them  by  the  Improvement, 
it  would,  we  assume,  be  conceded  that  the 
contiguous  lots  and  parts  of  lots  remaining 
wore  rendered  much  less  desirable  for  resi- 
dence purposes.  The  extent  to  which  the 
injury  resulting  will  be  compensated  by  the 
benefits  to  be  derived  is  purely  a  matter  of 
(pinion.  We  are  inclined  to  the  view  that 
tbe  verdict  of  the  Jury  Is  consistent  with  the 
weight  of  the  testimony  given  by  the  respec- 
tive witnesses.  At  least,  we  cannot  say  that 
it  Is  so  far  at  variance  with  the  preponder- 
ance of  the  evidence  as  to  indicate  that  it 
was  the  result  of  passion,  prejudice,  or  un- 
due influence. 

A  minor  quettlon  is  raised  as  to  the  correct- 
ness of  tbe  ruling  of  the  court  below  upon 
tbe  adminion  and  exclusion  of  testimony. 


but  we  think  there  is  no  substantial  ground 
for  complaint  in  that  regard.  If  tbe  testt 
mony  objected  to  bad  been  excluded,  and 
that  offered  by  petitioner,  which  was  held 
incompetent,  admitted.  It  could  have  in  no 
way  affected  the  result.  On  the  whole  rec- 
ord, we  are  of  the  opinion  that  no  substantial 
error  appears,  and  the  Judgment  Of  the  su- 
perior court  will  be  affirmed. 


(1S9  in.  337) 


BLUS  V.  PBOFLB. 


(Supreme  Court  of  Illinoia.    Jan.  20,  1896.) 
Orimihai.  Law— Oral  Ikstkdotioks. 

Under  Practice  Act,  |  62^  declaring  that 
no  Judge  shall  instruct  the  jury,  in  any  case,  un- 
less the  instructions  are  in  writing,  It  is  reversi- 
ble error  for  the  court  in  a  murder  case,  after 
giving  a  written  charge  In  wliich  nothini;  was 
said  as  to  the  natnro  or  extent  of  the  punlsh- 
ment,  to  orally  lojtract  the  jury  that,  should 
they  find  defendant  guilty,  they  must  fix  the  pen- 
alty, which  "may  be  death,  or  it  may  be  impris- 
onment in  the  penitentiary  for  any  period  not 
less  than  fourteen  years,"  etc. 

Error  to  circuit  court,-  Henry  county; 
Hiram  Blgelow,  Judge. 

Miles  Ellis  was  convicted  of  manslaughter,' 
and  brings  error.    Reversed. 

O.  K.  Ladd,  for  plaintiff  In  error.    M.  T. 
Moloney,  Atty.  Oen.,  for  the  People. 

CARTER,  J.  Miles  BUls,  plaintiff  In  error, 
and  one  Samuel  Arkland,  under  an  Indict- 
ment for  the  murder  of  Leopold  De  Schepper, 
were  at  the  February  term,  1895,  of  the  cir- 
cuit court  of  Henry  county,  found  guilty  of 
manslaughter.  Ellis  was  sentenced  to  im- 
prisonment In  the  penitentiary  for  the  period 
of  three  years.  Arkland,  being  under  21 
years  of  age,  was  sent  to  the  reform  schooL 
While  engaged  in  a  drunken  brawl,  in  the 
nighttime,  in  front  of  the  house  of  one  De 
Pleger,  wherein  there  were  four  or  more 
participants,  De  Schepper  was  struck  on  the 
head  with  a  detached  pump  handle,  and, 
from  tbe  effects  of  the  blow,  died  wltiiln  a 
few  days  thereafter.  Prom  the  view  we 
take  of  the  case.  It  will  not  be  necessary  to 
review  the  evidence.  After  having  given  to 
the  Jury  instructions  in  writing,  as  request- 
ed by  the  parties,  covering  the  different 
phases  of  the  case,  the  court,  upon  its  own 
motion,  further  Instructed  the  jury  orally. 
This  part  of  the  record  shows  the  following: 
"And  thereupon  the  court  gave  to  the  Jury, 
upon  Its  own  motion,  the  following  oral  in- 
structions as  to  the  form  of  their  verdict,  to 
wit:  By  the  Court:  In  regard  to  the  form 
of  your  verdict,  the  court  will  instruct  you 
orally,  and  will  require  you  to  pay  particular 
attention.  If,  In  this  case,  you  find  the  de- 
fendants guilty  of  the  crime  of  murder,  you 
will  simply  say  by  your  verdict,  'We,  tbe 
Jury,  find  the  defendants  guilty  In  the  man- 
ner and  form  aa  charged  in  tbe  indictment.' 
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That  will  be  sufBcIent,  bo  far  as  that  Is 
concerned,  If  you  find  them  guilty  of  murder. 
But,  should  you  find  them  guilty  of  murder, 
It  will  be  your  duty  to  fix  the  penalty.  The 
penalty  may  be  death,  or  It  may  be  Imprls- 
oument  In  the  penitentiary  for  any  period 
not  less  than  fourteen  years,  nor  beyond, 
of  course,  the  natural  life.  Between  these 
two.  It  may  be  graded  as  you  find  It  ought 
to  be.  And  you  will  say  by  your  verdict 
what  penalty  you  will  find,  or  which  you 
may  desire  to  inflict,— whether  death,  or  im- 
prisonment in  the  penitentiary  for  a  term 
not  less  than  fourteen  years,  nor  more  than 
the  natural  life.  You  may  find  one  defend- 
ant guilty  of  murder,  and  the  other  not 
guilty.  And  If  you  find  one  guilty  of  mur- 
der, and  the  other  not  guilty  of  murder,  but 
guilty  of  manslaughter,  you  will  simply  say, 
'We,  the  Jury,  find  the  defendant  [naming 
him,  whichever  you  find  guilty  of  murder] 
guilty  of  murder,  and  fix  the  penalty  [fixing 
the  penalty  according  to  the  Instruction 
above].'  And  you  will  also  say,  'We,  the 
Jury,  find  the  defendant  [naming  him,  the 
one  you  find  guilty  of  manslaughter]  guilty 
of  manslaughter,,  and  fix  his  punishment  at 
imprisonment  in  the  penitentiary  for  years 
[any  number  of  years  not  exceeding  the 
natural  life].'  But,  If  you  find  Arkland 
guilty  of  manslaughter,  you  will  say,  simply, 
'We,  the  Jury,  find  the  defendant  Samuel 
Arkland  guilty  of  manslaughter.'  And  you 
will  not  fix  the  punishment  at  all.  That 
will  be  left  to  the  court.  The  punishment 
of  ElUs  is  left  entirdy  In  your  hands.  The 
punishment  of  Arkland  is  left  in  your  hands 
if  you  find  Arkland  guilty  of  murder,  but 
left  In  the  hands  of  the  court  unless  you  find 
Arkland  guilty  of  murder.  You  are  author^ 
ized,  under  this  indictment,  to  find  either  one 
or  both  of  the  defendants  grullty  .of  man- 
slaughter. But,  If  you  find  Ellis  guilty  of 
manslaughter,  you  will  also,  in  your  verdict, 
after  naming  blm,  fix  the  penalty;  that  is  to 
say,  the  number  of  years  that  he  shall  serve 
In  the  penitentiary,  not  exceeding  his  natu- 
ral life.  Mr.  Graves:  If  the  court  please, 
the  reformatory  act  requires  the  Jury  to  find 
the  age  of  the  defendant.  By  the  Court:  In 
your  verdict,  if  you  find  Arkland  guilty  of 
manslaughter,  you  will  also  find  his  age  in 
your  verdict.  It  is  conceded  that  he  is  not 
yet  twenty-one  years  of  age.  Mr.  Graves: 
That  is  so.  Mr.  Ladd:  Have  you  not  omit- 
ted one  form  of  verdict?  By  tie  Court:  If 
you  find  the  defendants  not  guilty,  :fou  will 
simply  sey,  by  your  verdict,  'We,  tibe  Jury, 
find  the  defendants  not  guilty.' "  Excep- 
tions were  taken  at  the  time,  by  the  plaintiff 
in  error,  to  those  oral  instructions,  and  we 
are  of  the  opinion  they  must  be  sustained. 
Sections  51  and  52  of  the  practice  act  are 
as  follows: 

"Sec.  51.  The  court  in  charging  the  jury 
shall  only  Instruct  as  to  the  law  of  the  case. 

"Sec.  62.  Hereafter  no  Judge  shall  in- 
struct the  petit  Jury  in  any  cas^^  oItU-  or 


criminal,  unless  such  Instructions  are  re- 
duced to  writing." 

And  the  fifty -third  section  provides  that 
the  Judge  "shall  in  no  case  after  instructions 
are  given,  qualify,  modify  or  in  any  maimer 
explain  the  same  to  the  Jury  otherwise  than 
In  writing." 

It  is  very  clear  that  the  court,  by  orally 
instructing  the  Jury  as  to  the  law  of  the 
case,  violated  this  statute.  It  Is  unnecessary 
to  discuss  here  what  directions  the  court 
may  orally  give  to  the  Jui7  respecting  the 
form  of  the  verdict,  or  upon  other  matters 
which  may  arise  during  the  progress  of  the 
trial,  which  shall  not  amount  to  a  charge  to 
the  Jury  as  to  the  law  of  the  case.  This  sub- 
ject Is  reviewed  to  some  extent  in  Railroad 
Co.  T.  Wheeler.  149  lU.  623,  30  N.  C.  1023. 
See,  also,  2  Tbomp.  Trials,  {  2375.  The  Mrrit- 
ten  instructions  given  gave  no  Information 
to  the  Jury  as  to  the  nature  or  extent  of  the 
punishment  to  be  inflicted  In  case  the  ac- 
cused were  found  guilty.  This  was  done  by 
the  instructions  given  orally.  The  court  said 
to  the  Jury:  "But,  should  you  find  them 
guilty  of  murder.  It  will  be  your  duty  to  fix 
the  penalty.  The  penalty  may  be  death,  or 
it  may  be  Imprisonment  in  the  penitentiary 
for  any  period  not  less  than  fourteen  years, 
nor  beyond,  of  course,  the  natural  life.  Be- 
tween these  two,  it  may  be  graded  as  you 
find  it  ought  to  be.  And  you  will  say  by 
your  verdict  what  penalty  you  will  find,  or 
which  you  may  desire  to  inflict,— whetner 
death,  or  imprlsonmeni  in  the  penitentiary 
for  a  term  of  not  less  than  fourteen  years, 
nor  more  than  the  natural  life.  You  may 
find  one  defendant  guilty  of  murder,  and  the 
other  not  guilty."  And  further:  "The  pun- 
ishment of  ElUs  is  left  entirely  In  your 
hands.  The  punishment  of  Arldand  is  left 
in  y^r  hands  if  yon  find  Arkland  guilty  of 
murder,  but  left  in  the  hands  of  the  court 
unless  you  find  Arkland  guilty  of  murder. 
You  are  authorized,  under  this  Indictment, 
to  find  either  one  or  both  of  the  defendants 
guilty  of  manslaughter.  But,  if  you  find 
Ellis  guilty  of  manslaughter,  you  will  also, 
in  your  verdict,  after  naming  him,  fix  the 
penalty;  that  is  to  say,  the  number  of  years 
that  he  shall  serve  In  the  penitentiary,  not 
exceeding  his  natural  life."  It  is  impossible 
to  say  that  this  was  not  instructing  the  Jury 
as  to  the  law  of  the  case.  The  jury  were 
not  otherwise  Instructed  as  to  this  very  Im- 
portant branch  of  the  law,  and,  without  such 
instruction,  would  have  been  left  without 
any  instruction  from  the  court  as  to  ihe 
nature  and  extent  of  the  punishment  which 
had  been  provided  by  law  for  the  crime  of 
which  the  defendants  might  be  found  guilty. 
It  is  said  In  2  Thomp.  Trials,  I  2375,  that  "all 
the  cases  agree  that  statutes  of  this  kind,, 
in  criminal  cases,  where  the  accused  Is  not 
presumed  to  waive  any  of  his  legal  rights, 
must  be  strictly  complied  with."  It  is  man- 
datory on  the  courts,  and  may  not  be  dis- 
pensed with,  without  the  consent  of  parties. 
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In  any  case.  For  this  error  the  Judgment  of 
the  circuit  court,  as  to  plaintiff  In  error,  Is 
reversed,  and  the  cause  remanded.  Be- 
versed  and  remanded. 


(US  III.  378) 

PEARSON  LUMBER  CO.  et  al.  v.  BRADY 

et  al. 

(Supreme  Oonrt  of  IllinoiB.    Jan.  20,  1896.) 

APPKU.'— ArPMXATB  JCRISDIOTIOK  —  Aor^ON   tH' 
VOLVmO  FBBEaol,D. 

Under  Hnrd's  Rev.  St.  c.  110,  {  91,  giv- 
ing a  party  the  right  to  a  writ  of  error  to  the 
appellate  court  in  actions  involring  less  than 
$1,000  only  where  "a  franchise,  or  freehold,  or 
the  validity  of  a  statute  is  involved,"  a  proceed- 
ing to  foreclose  a  mechanic's  lien  does  not  in' 
volve  a  freehold,  even  where  a  decree  of  fore- 
closure has  been  entered  and  a  sale  of  the  prop- 
erty had  thereunder  which  would  be  vacated  by 
the  decision  of  the  appellate  court;  only  such 
questions  are  involved,  within  the  meaning  of  the 
statnte,  as  were  determined  by  the  decree  of  the 
trial  court  which  is  under  review. 

Error  to  appellate  court,  First  district. 

Proceedings  by  the  Pearson  Lumber  Com- 
pany and  others  against  Frank  B.  Brady 
and  others.  A  decree  was  rendered  for  plain- 
tiff, which  was  reversed  by  the  appellate 
court  68  111.  App.  417.  The  plaintiffs 
bring  error,  and  defendants  move  to  qnasb 
the  writ     Sustained. 

W.  N.  Gemmlll,  for  plaintiffs  in  error. .  Mo- 
no, Kraus  &  Mayer,  for  defendants  in  error. 

CRAIG,  J.  In  1891  the  plaintiff  in  error  In 
a  proceeding  to  enforce  a  mechanic's  lien  ob- 
tained a  decree  In  the  circuit  court  of  Cook 
county  for  $686.39.  To  reverse  this  decree 
the  defendants  In  error  prosecuted  a  writ  of 
error  in  the  appellate  court  On  a  bearing 
In  that  court  the  decree  of  the  circuit  oonrt 
was  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill.  To  reverse 
the  decree  of  the  appellate  court  this  writ  of 
error  has  been  sued  out  The  defendants  In 
error  have  entered  a  motion  to  dismiss  the 
writ  of  error  for  the  want  of  Jurisdiction.  If 
plaintiff  in  error  has  the  right  to  maintain 
this  writ  of  error,  the  right  Is  conferred  by 
section  91  of  the  practice  act  Hurd's  Rev. 
St  p.  1084.  Under  that  section  of  the  stat- 
ute, where  the  amount  involved  exceeds  $1,- 
000,  or  where  a  freehold  is  involved,  a  writ 
of  error  may  be  prosecuted.  Here  the 
amount  Involved  was  less  than  $1,000,  so 
that  no  Jurisdiction  can  be  claimed  on  the 
ground  that  the  amount  in  controversy  was 
Buffldent  to  confer  Jurisdiction.  The  only 
remaining  Question  Is  whether  a  freehold  is 
Involved.  As  has  been  seen,  the  proceeding 
was  one  to  enforce  a  mechanic's  lien.  The 
petition  was  filed  by  James  N.  Pearson  & 
Co.,  the  defendants  in  error,  in  which  it  was 
alleged  that  on  or  about  the  ist  day  of  No- 
vember, 1888,  Frank  E.  Brady,  then  the  own- 
er of  certain  described  real  estate,  entered 


Into  a  contract  with  petitioners,  whereby  pe- 
titioners agreed  to  furnish  certain  material 
to  be  used  in  the  erection  of  a  building  on 
said  premises,  and  that  said  Brady  agreed  to 
pay  for  said  material  on  April  16, 1889.  That 
petitioner  furnished  said  material,  and  that 
the  same  was  used  in  the  erection  of  said 
building,  as  shown  by  Itemized  statement  at- 
tached to  the  petition  and  designated  "Ex- 
hibit A."  That  there  is  due  to  said  peti- 
tioners from  said  Brady,  on  account  of  said 
material,  the  sum  of  $680.59.  The  petition 
makes  defendants  thereto  Frank  E.  Brady, 
who  Is  alleged  to  be  the  owner  of  the  prem- 
ises, and  L.  Romeyn  Giddings,  Sue  C.  Clark, 
and  George  F.  Kimball,  each  of  whom  is  al- 
leged to  have  some  interest  therein.  The 
prayer  is  tiiat  the  alleged  lien  be  foreclosed, 
and  that  the  premises  be  sold  to  satisfy  the 
same.  Special  amendments  were  made  to 
the  petition,  but  It  will  not  be  necessary  to 
notice  them  here.  Enough  of  the  pleadings 
have  been  set  out  to  show  that  defendants 
In  error,  who  had  furnished  lumber  to  the 
owner  of  certain  premises,  filed  a  petition  to 
enforce  a  ll&a.  on  the  premises  for  the  amount 
due  them  for  the  lumber  furnished.  In  the 
proceeding,  it  is  apparent  that  the  only  ques- 
tion presented  was  "whether  defendants  In 
error  had  furnished  lumber  under  a  contract 
with  the  owner  to  be  used  in  the  erection  of 
a  building,  and.  If  they  had,  what  amount 
was  due,  and  whether  they  had  complied 
with  the  statute,  and  were  entitled  to  a  Hen 
on  the  premises  for  the  amount  due.  No 
argument  is  required  to  show  that  a  free- 
hold is  not  involved  in  such  a  proceeding. 
Indeed,  in  Clement  v.  Beltz,  103  111.  316,  it 
was  expressly  held  that  a  freehold  was  not 
involved  in  such  a  cose.  See,  also,  Pinneo  t. 
Knox,  100  111.  471.  where  the  same  principle 
is  announced. 

But  it  Is  said  that  a  decree  was  rendered  In 
the  mechanic's  lien  proceedings,  under  the  pro- 
visions of  which  the  premises  were  sold,  that  no 
redemption  was  made,  and  Warren  Springer 
became  the  purchaser  of  the  certificate  of 
purchase  and  obtained  a  deed  of  the  prem- 
ises, and  that  he  claims  title  to  the  prem* 
ises,  and  undertook  to  set  up  that  title  In  the 
appellate  court  and  thus  a  freehold  is  In- 
volved. Warren  Springer  was  not  a  party 
to  the  mechanic's  lien  proceedings,  no  decree 
was  ever  entered  as  to  him,  and  the  writ  of 
error  to  the  circuit  court  of  Cook  county 
brought  before  the  appellate  court  for  ad- 
judication the  decree  as  it  was  rendered  In 
the  circuit  court  Oswald  v.  Wolf,  126  ID. 
542,  19  N.  B.  28.  Matters  not  before  the  cir- 
cuit court  and  not  passed  upon,  were  not 
brought  to  the  appellate  court  for  adjudica- 
tion. As  no  freehold  was  therefore  Involved 
in  the  proceedings  in  the  circuit  court,  no 
freehold  was  Involved  in  the  writ  of  error  In 
the  appellate  court.  The  writ  of  error  will  be 
dismissed. 
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(U»  111.  667) 

SPRINGER  T.  PUTTKAMER. 
(Snpreme  Court  of  Illinola.     Jan.  20,  1806.) 

FBOKissoitY  Notes — Liabilitt  or  Indobseo — 
Paoor  OF  Maker's  Insoltenct. 
Under  Bard's  Rev.  St  1893,  c.  98,  |  7, 
proTidin^  that  th^  assignor  of  a  promissory  note 
shall  be  liable  thereon  to  the  assignee  if  the  lat- 
ter has  used  due  diligence  by  the  institution  and 
prosecution  of  suit  against  the  maker,  or  in  case 
such  suit  would  have  been  unavailing,  proof  by 
the  assignee  of  a  note,  in  an  action  thereon 
against  hks  assignor,  that  the  maker  has  no,per- 
■onal  property  not  either  exempt  or  incumbered 
beyond  its  value,  and  that  a  number  of  execu- 
tions were  issued  against  him  both  before  and 
lifter  the  maturity  of  the  note  assigned,  all  of 
which  were  returned  unsatisfied,  though  not  all 
with  return  of  nulla  bona,  is  sufficient  to  estab- 
lish, prima  facie,  tliat  suit  against  the  maker 
would  have  been  anavailing.  68  IlL  App.  675, 
affirmed. 

Appeal  from  appellate  court,  First  district. 

Action  by  Ernst  Futtkamer  against  War- 
ren Springer.  Judgment  in  the  circuit  court 
for  plaintiff,  whlcli  was  affirmed  by  the  ap- 
pellate court  (58  111.  App.  6To),  and  defendant 
appeals.    Affirmed. 

•Rosentbal,  Kurz  &  HirscUI,  for  appellant 
Stein  &  Piatt,  (or  appellee. 

CRAIG,  C.  J.  Leroy  Payne  executed  three 
notes,  payable  to  the  order  of  Warren  Spring- 
er, dated  May  'M,  18U8,  each  for  $300,  dae 
in  30,  45,  and  (H)  days,  respectively  (July  Ist, 
ICtb,  and  <Ust).  JSprlnj^er  indorsed  these 
notes  over  to  the  plaintiff  (appellee),  Ernst 
Futtkamer;  and  tills  action  was  brought  Feb- 
ruary 24,  18U4,  against  Springer,  as  indorser 
of  the  pronilssoiy  notes,  to  lecover  the  amount 
due  thereon.  It  was  alleged  In  the  decla- 
ration that,  "when  the  promissory  notes  be- 
came due  and  payable,  Leroy  Payue,  the 
maker,  had  become  and  was  wholly  insolvent, 
and  unable  to  pay  the  amount  of  said  notes 
or  any  part  thereof,  and  hitherto  from  thence 
has  continued  Insolvent,  and  has  not  paid 
the  amount  of  said  notes  or  any  part  there- 
of to  the  plaintiff.  And  the  plaintiff  avers 
tliat  It  is,  and  has  been,  impossible,  at  any 
time  since  the'  said  notes  became  due  and 
Iiayable,  to  collect  the  same  or  any  part  there- 
of by  legal  proceedings  against  the  said 
Leroy  Payne,  and  that  any  such  legal  pro- 
ceedings at  any  time  since  the-  maturity  of 
said  note  would  have  been  wholly  unavail- 
ing." Section  7,  c.  08,  or  our  statute,  entitled 
"Negotiable  Instruments,"  provides:  "Every 
assignor  of  a  promissory  note  shall  be  liable 
to  the  action  of  the  assignee  thereof,  if  such 
assignee  shall  have  used  due  diligence  by  the 
institution  and  prosecution  of  a  suit  against 
the  maker  for  the  recovery  of  the  money  or 
projierty  due  tbereon,  or  damages  In  lieu 
thereof:  provided,  that  If  the  institution  of 
such  suit  would  have  been  unavailing,  or  the 
maker  had  absconded,  or  resided  without,  or 
had  left  the  state,  when  such'  Instrument  be- 
came due,  such  assignee  may  recover  against 
the  assignor  as  if  due  diligeuce  by  suit  tiad 
been  used."    Here  the  maker  of  the  note  re- 


sided in  the  state  when  It  became  due,  and 
no  suit  was  brought  against  blm.  In  order, 
therefore,  to  maintain  this  action  against  the 
indoi-ser.  It  devolved  on  the  plaintiff  (the 
indorsee)  to  prove  that  a  suit  against  the 
maker  would  have  been  unavailing;  in  other 
words,  that  the  maker  was  insolvent  For 
the  purpose  of  proving  insolvency,  the  plain- 
tiff put  in  evidence  the  following:  An  execu- 
tion of  superior  court  of  Cook  county  for  f4,- 
360.80,  in  favor  of  Connolly;  one  for  $2,025, 
in  favbr  of  Brosseau;  another  for  $3,025,  in 
favor  of  Brosseau,— all  dated  June  26,  1803. 
These  executions  were  placed  In  the  sheriff's 
hands,  and  were  by  him  thus  returned:  "I 
have  demanded  of  the  wltbln-named  defend- 
ant that  he  pay  this  execution,  or  that  be 
surrender  of  bis  estate,  goods  or  chattels, 
lands  or  tenements,  on  which  to  levy  to  sat- 
isfy this  claim,  which  he  failed  to  da  I 
therefore  return  this  writ  no  part  satisfied, 
this  25tb  day  of  September,  1893."  An  exe- 
cution for  $2,000  and  another  for  $1,000,  botb 
of  date  June  28,  1803,  In  favor  of  Cather- 
wood,  were  returned  September  26,  1803,  the 
same  as  were  the  above.  After  the  return 
of  the  two  executions  last  above  mentioned, 
alias  executions  were  issued  and  levied  on 
certain  lots,  but  returned  unsatisfied  March 
7,  1804.  An  execution  for  $12,114.11  ■was 
also  put  In  evidence,  in  favor  of  Richelieu 
Hotel  Company,  dated  January  6,  1804,  re- 
turned April  (S,  1804,  the  same  as  the  first 
executions  above  named,  with  the  following 
addition,  which  was  omitted  from  the  oth- 
ers: "And  not  being  able  to  find  any  prop- 
erty in  my  county."  Executions  in  favor  of 
McNamey  for  $3,511.81,  dated  January  12, 
1804,  and  in  favor  of  Bryant  for  $6,844.80, 
dated  January  20,  1804,  were  returned  there- 
after, same  as  last  The  record  also  shows 
that  a  receiver  was  appointed  on  a  bill  filed 
June  23,  1803,  to  foreclose  a  $35,000  chattel 
mortgage  on  horses  and  vehicles,  and  it  also 
shows  that  the  receiver  was  put  under  a  $50,- 
000  bond,  and  authorised  to  receive  bids  un- 
til October  16,  1803.  A  deficiency  decree  for 
$6,708.08  'was  sutwequently  rendered.  An  ex- 
ecution in  favor  of  Wehrbeim,  of  June  23, 
1893,  for  $5,775,  is  shown  against  Leroy 
Payne  and  Cordelia  B.  Payne.  Same  was 
satisfied,  July  15,  1803,  by  plaintiff's  attor- 
ney, to  extent  of  $2,645,  and  was  levied,  Sep- 
tember 14,  1803,  on  household  furniture  of 
the  defendants  which  was  subsequently  re- 
plevied. 

It  seems  to  be  conceded  In  tbe  argument 
that,  if  the  executions  had  been  returned  by 
the  sheriff  nulla  bona,  the  evidence  would 
have  been  sufficient  to  establish  insolvency. 
In  a  case  of  this  character  we  do  not  think 
a  return  of  nulla  bona  was  indispensable. 
As  said  before,  as  the  plaintiff  did  not  sue 
the  maker  on  tbe  mitturity  of  the  notes,  in 
order  to  recover  against  the  indorser,  he 
was  required  to  establish,  prima  facie,  the 
insolvency  of  the  maker.  This  might  be 
done   in   different   ways.    He    might   show 
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that  the  maker  had  no  property  whatever, 
and  boice  was  Insolvent,  or  he  might  prove 
that  all  the  property  owned  by  the  maker 
was  mortgaged  for  more  than  It  was 
worth,  or  he  might  show  that  the  dJlfferent 
creditors  had  procured  Judgments  agaluat 
the  maker,  issued  executions,  placed  them  In 
the  bonds  of  the  sheriff,  and  that  the  sher- 
iff had  not  been  able  to  ttnd  property,  and 
had  returned  the  executions  unsatisfied. 
There  may  be  other  modes  In  which  Insol- 
vency  might  be  establisbed.  See  Pierce  v. 
Short,  14  III.  144.  Where  the  personal  prop- 
erty .  of  a  person  is  mortgaged  for  a  large 
amount  as  was  the  case  here,  and  proceed- 
ings are-  Instituted  to  foreclose  the  mortgage, 
and  the  property  passes  into  the  bands  of  a 
receiver,  and  at  the  same  time  a  number  of 
large  Judgments  are  rendered  against  the 
party,  and  the  Sheriff  Is  unable  to  collect 
these  executions,  and  returns  them  unsatis- 
fied, such  facts,  undisputed,  are,  in  our  opin- 
ion, sutficient  to  establish  insolvency,  al- 
though the  sheriff  may  not  Indorse  on  the  ex- 
ecution, "No  property  found,"  as  ordinarily 
he  should  do  when  he  has  demanded  prop- 
erty, and  the  defendant  in  execution  lias  re- 
fused to  torn  out  property,  and  an  execution 
Is  returned  unsatisfied.  Here  were  judg- 
ments amounting  to  over  $17,000  rendered 
against  the  maker  of  the  notes,  before  either 
of  the  notes  in  controversy  became  due,  up- 
on which  executions  were  issued,  placed  in 
the  bands  of  the  sheriff,  and  nothing  was  col- 
lected, and  they  were  retui-ned  unsatisfied. 
In  addition  to  this,  after  the  making  of  the 
notes,  and  t)efore  this  action  was  brought. 
Judgments  were  rendered  against  Lieroy 
Payne,  amounting.  In  the  aggregate,  to  the 
sum  of  $29,000,  upon  which  executions  were 
issued,  placed  in  the  hands  of  the  sheriff, 
and  returned  "No  party  found  unsatisfied," 
except  on  one  execution  a  i>artlal  satisfac- 
tion was  entered  by  plaintiff's  attorney. 
Moreover,  the  record  shows  the  personal 
property  of  the  maker  of  the  notes  mort- 
gaged to  recover  an  indebtedness  of  $35,000, 
a  bill  filed  to  foreclose  the  mortgage,  a  re- 
ceiver appointed,  and,  in  the  end,  a  deficiency 
decree  rendered  for  over  $6,00^.  These  facts 
were,  in  our  opinion,  sufficient  to  establish, 
prima  facie,  that  a  suit  against  Payne,  the 
maker  of  the  notes,  would  :have  been  un- 
availing. Uad  suit  been  brought  and  Judg- 
ment rendered  against  the  maker  of  the 
notes,  and  executions  Issued,  they,  no  doubt, 
would  have  been  returned  unsatisfied,  as  ex- 
ecutions were  In  favor  cf  other  parties.  In 
Pierce  V.  Short,  14  111.  14(>,  In  discussing  a 
question  of  this  cbaracter  it  Is  mid:  "It  ap- 
peared in  evidence  tluit  the  maker  bad  no 
property  subject  to  seizure  In  execution.  His 
household  goods  were  covered  by  a  chattel 
mortgage  for  their  full  value,  and  the  only 
other  pi-operty  in  Us  possession  was  by  law 
exempt  from  execution.  It  was  not  incum- 
bent on  thie  plaintiff  to  proceed  to  Judgment 
against  the  maker,  and  have  an  execstloa 


levied  on  the  horse  Bud  buggy.  The  mere 
-possibility  tliat  the  debtor  might  not  insist 
on  .bis  legal  right  to  retain  this  property  as 
exempt  from  execution  would  not  render 
such  a  proceeding  necessary.  The  plaintiff 
showed,  prbna  facie,  that  a  suit  against  the 
maker  would  have  been  unavailing,  and,  con- 
sequently, that  he  had  a  good  cause  of  action 
against  the  defendant"  We  think  the  evi- 
dence brings  ttie  case  within  tbe  rule  in  the 
case  cited,  and  the  instruction  of  tbe  court  di- 
recting tbe  Jury  to  find  for  the  plaintiff  was 
correct.  Judgment  of  the  appellate  court  wtU 
be  awirnuMi     Affirmed. 


(169  III.  660) 

FIELD  et  al.  v.  BROKAW  et  al. 

(Supreme  Court  of  Illinola. .  Jan.  20,  1896.) 

HOKTOAOBS — FORECIX>SnBB  —  NoTICB    Of     SaLB  — 

Disposition  or  Bokplds. 

1.  That  the  notice  of  a  foreclosure  sale,  un- 
der decree  of  court  failed  to  name  as  defendants 
persons  made  parties  defendant  after  the  com- 
mencement of  the  init  the  decree  itself  only 
naming  the  original  parties,  and  requiring  that 
they  be  named  m  the  notice,  does  not  invalidate 
the  sale.     5U  111.  App.  442,  affirmed. 

2.  That  defendant,  in  the  notice  of  a  fore- 
closure sale  under  a  decree,  was  named  as  "Cor- 
nelia" F.  Instead  of  "Cornelius"  F.  does  not  in- 
validate tlie-sale,  it  not  appearing  that  any  one 
was  misled  or  injured  thereby.  5d  IlL  App. 
442,  afiirmed. 

3.  In  a  foreclosure  suit  the  court  may  di- 
rect that  a  surplus  arising  from  the  sale  be  ap- 
plied in  sBtisfactioh  of  an  execution  for  costs 
adjudged  against  defendant,  there  being  no  sec- 
ond mortgagees  claiming  the  surplus  and  con- 
testing the  order  in  regard  to  Its  payment. 

Appeal  from  appellate  court,  First  district 
Action  by  Isaac  Y.  Brokaw  and  another 
against  Cornelius  Field  and  others.  From 
a  Judgment  of  the  appellate  court  affirming 
a  Judgment  for  plaintiffs  (59  IlL  App.  442), 
defendants  appeal.    Affirmed. 

H.  W.  Magee  and  E.  W.  Adkinson,  for  ap- 
pellants.    Dent  &  Whitman,  for  appellees. 

CRAIG,  C.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  appellate  court  affirming 
an  order  of  the  superior  court  of  Cook  coun- 
ty wherein  the  report  of  a  master's  sale  of 
real  estate  under  a  decree  of  foreclosure  was 
approved  and  confirmed.  Numerous  objec- 
tions were  filed  in  the  superior  court,  but 
only  a  few  of  them  are  relied  upon  here, 
and  these  only  will  be  considered.  The  at- 
torneys representing  the  respective  parties 
in  this  case  have  not  furnished  the  court 
with  an  abstract  of  the  decree  of  sale,  as 
should. have  been  done,  as  the  decree  Is  the 
foundation  of  all  subsequent  proceedings. 
Ut)on  going  to  the  record  we  find  tbe  decree 
entitled  as  follows:  "Isaac  V.  Brokaw  and 
WlUlam  V.  Brokaw,  Complainants,  vs.  Cor- 
nelius R.  Field,  Trustees  of  Harriet  M.  Har- 
vey, and  Said  Harriet  M.  Harvey,  Defend- 
ants. In  Chancery.  Bill.  Cornelius  R. 
Field  vs.  Isaac  V.  Brokaw  and  William  V. 
Brokaw.    Cross  BiU."   The  decree  finds  that 
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tbere  is  due  the  complainants,  on  the  mort- 
gage In  the  pleadings  mentioned,  and  for 
moneys  paid  for  the  redemption  of  the  prem- 
ises from  a  tax  sale,  Including  interest,  $14,- 
402.85:  In  default  of  payment  the  decree 
ordered  the  mortgaged  premises  sold,  to  wit: 
Lot  No.  9  in  George  W.  Clark's  subdlTlslon 
of  the  K.  Mt  of  the  N.  W.  ^,  of  section  25, 
township  38  N.,  range  14  E.  of  the  third  P. 
M.,  in  the  town  of  Hyde  Park  (now  in  the 
city  of  Chicago).  The  decree  contained  the 
following:  "That  one  of  the  masters  In  chan- 
cei7  of  this  court  execute  this  decree;  that 
he  give  public  notice  of  the  time,  place,  and 
terms  of  sale,  by  advertising  three  weeks, 
once  each  week,  in  a  public  newspaper  print- 
ed and  published  in  the  city  of  Chicago,  and 
by  putting  up  written  or  printed  notices  In 
at  least  three  of  the  most  public  places  in 
the  said  county  of  Cook,  specifying  the 
names  of  the  complainants  and  defendants 
aforesaid,  in  all  which  notices  the  real  es- 
tate to  be  sold  sliall  be  described  with  rea- 
sonable certainty."  The  notice  of  sale,  pub- 
lished by  the  master,  was  as  follows:  "State 
of  Illinois,  County  of  Cook— ss.:  Superior 
Court  of  Cook  County.  In  Chancery.  Isaac 
V.  Brokaw  and  William  V.  Brokaw,  Com- 
plainants, Ts.  Cornelia  B.  Field,  Trustee  for 
Harriet  M.  Harvey,  and  the  Said  Harriet 
M.  Harvey,  Indiridually  and  as  Executrix, 
etc..  Defendants.  Bill.  Comella  B.  Field 
vs.  Isaac  V.  Brokaw  and  William  V.  Brokaw. 
Cross  Bill.  Gen.  No.  92,719.  Public  notice 
is  hereby  given  that.  In  pursuance  of  a  de- 
cree made  and  entered  by  said  court  in  the 
above  entitled  cause  on  the  eighth  (8)  day  of 
May,  A.  D.  1880,'  and  the  further  order  of 
said  court,  made  on  the  19th  day  of  April, 
A.  D.  1891,  I,  Hiram  Barber,  master  in  chan- 
feeTy  of  the  said  superior  court  of  Cook  coun- 
ty, will,  on  Tuesday,  the  fifteenth  day  of 
May,  A.  D.  1894,  at  the  hour  of  eleven 
o'clock  in  the  forenoon,  at  the  east  door  of 
the  courthouse  In  the  city  of  Chicago,  coun- 
ty of  Cook,  and  state  of  Illinois,  sell  at 
public  auction  (Then  follows  a  description 
of  the  premises]." 

It  appears  that,  during  the  progress  of 
the  cause,  Daniel  L.  Cornell  and  Thomas  B. 
Underhill  were  made  parties  defendant  to 
the  bill,  and  the  principal  ground  relied  upon 
to  defeat  a  confirmation  of  the  sale  is  that 
the  names  of  these  parties  do  not  appear  as 
defendants  in  the  notice  of  sale,  and  Corneli- 
us R.  Field  Is  named  in  the  notice  as  CorT 
nella  R.  Field.  It  ^111  be  observed  that, 
in  the  decree  of  sale,  where  the  names  of 
the  complainants  and  defendants  are  given, 
these  two  persons  are  not  named  as  defend- 
ants in  the  proceeding,  and,  as  we  under- 
stand the  decree,  it  requires  no  names  to  be 
published  In  the  notice  of  sale  as  complain- 
ants or  defendants  except  those  who  were 
named  as  complainants  and  defendants  in 
the  decree  itself.  The  language  of  the  de- 
cree bearing  on  this  point  is  as  follows: 
"The, master  shall  give  noticie  b;  advertis- 


ing, etc.,  specifying  the  names  of  the  com- 
plainants and  defendants  aforesaid."  This 
last  word  refers  back  to  the  names  speci- 
fied as  complainants  and  defendants  in  the 
first  part  of  the  decree,  and  as  the  names 
of  these  two  parties  were  not  specified  there- 
in, the  master  was  not  required  by  the 
terms  of  the  decree  to  place  their  names 
in  the  notice.  In  regard  to  the  other  sup- 
posed defect  in  the  notice,  it  Is  apparent 
that  the  master  in  chancery  made  a  mistake 
in  the  notice,  and  published  the  name  of  one 
of  the  defendants  as  Cornelia  R.  Field  when 
the  name  in  the  notice  should  have  been 
Corneilus  K.  Field.  Did  this  error  in  the 
notice-  violate  the  sale?  The  main  object 
of  notice  In  a  case  of  this  character  Is  to 
secure  the  attendance  of  purchasers,  and 
thus  obtain  competition  in  bidding,  and  as 
large  a  price  for  the  premises  to  be  sold  as 
possible.  When  that  object  has  been  ac- 
complished, slight  mistakes,  which  are  not 
calculated  to  mislead  any  person,  or  prevent 
the  premises  from  bringing  a  fair  price, 
ought  not  to  defeat  the  sale.  12  Am.  &  Bng. 
Enc.  Law,  210.  Here  it  is  difficult  to  see 
bow  any  person  could  be  misled.  True,  the 
Christian  name  of  one  of  the  defendants 
Field  was  not  correctly  given  in  the  notice, 
but  the  addition  of  the  words  "trustee  of 
Harriet  M.  Harvey,"  Immediately  following 
the  name,  as  a  description  of  the  person,  in 
connection  with  the  general  docket  number 
of  the  case,  which  was  given  In  the  notice, 
and  the  date  upon  which  the  decree  was 
rendered,  tending  to  identify  the  parties, 
would  seem  to  be  sufficient  to  correct  the 
mistake  which  occurred  in  printing  the 
Christian  name  of  Comellns  Field.  It  no- 
where appears  that  any  person  was  misled 
by  the  notice,  or  that  any  one  refrained 
from  attending  the  sale,  or  bidding,  on  ac- 
count of  the  mistake  in  the  notice.  H.  W. 
Magee,  the  solicitor  for  Harriet  M.  Harvey. 
George  E.  Wlssler,  Thomas  Dent,  solicitor 
for  complainants,  and  others,  were  present 
at  the  sale.  Moreover,  the  premises  sold  for 
the  full  amount  of  the  mortgaged  debt.  In- 
terest, and  costs,  which,  as  shown  by  af- 
fidavits filed  on  the  hearing  of  the  master, 
was  all  the  property  was  worth.  Under 
such  circumstances,  no  reason  exists  for  set- 
ting aside  the  sale  on  the  sole  ground  that 
a  slight  error  occurred  in  the  notice  of  sale. 
Complaint  is  also  made  because  the  mort- 
gaged premises  were  not  offered  for  sale  in 
parcels.  Section  12,  c.  77,  p.  864,  Hurd's 
Rev.  St,  provides,  where  property  is  taken 
in  execution,  if  the  same  is  susceptible  of 
division,  it  shall  be  sold  In  separate  tracts. 
See,  also,  Lurton  v.  Rodgers,  139  111.  561, 
29  N.  E.  866.  Here,  however,  the  mortgaged 
property  was  described  in  the  mortgage  and 
decree  of  sale  as  a  single  tract  or  lot  It 
was  unsubdivided,  and  there  is  no  satisfac- 
tory evidence  in  the  record  to  show  that  It 
was  susceptible  of  advantageous  division  in- 
to parcels.:  Dndet  such  .circumstances,  we 
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tbink  the  master  In  chancetx  waa  aathorised 
to  sell  the  property  aa  a  single  tract,  tbe 
same  way  It  was  mortgaged  and  described 
In  the  decree. 

The  decree  of  forecloeare  provided  that, 
upon  making  the  sale,  In  case  there  was  a 
snrplus  arising  from  the  sale,  the  master 
In  chancery  shonld  bring  the  same  Into 
conrt,  which  should  be  subject  to  the  further 
order  and  direction  of  the  court  Upon  mak- 
ing tbe  sale,  there  was  a  snrplus  of  $6  In 
the  master's  bands.  This  sum  the  conrt 
directed  should  be  paid  over  to  the  sheriff 
of  Cook  county  to  apply  on  an  execution  of 
1118.35,  costs  adjudged  against  appellants  In 
fsTor  of  the  complainants,  arising  out  of 
litigation  In  this  case.  If  the  sheriff  held  a 
valid  execution  against  appellants,  which  Is 
not  disputed,  In  a  contest  for  tbe  surplus 
between  appellants  and  the  sheriff,  we  see 
no  reason  why  the  court  might  not  properly 
order  the  surplus  applied  in  satisfaction  of 
tbe  execution.  If  there  were  second  mort- 
gages, and  they  were  claiming  the  Surplus, 
and  contesting  the  order  of  the  court  in  re- 
gard to  its  payment,  a  different  question 
would  bei  presented.  But  such  is  not  tbe 
case.  As  tbe  question  has  been  presented 
by  this  record  we  perceive  no  error.  The 
Judgment  of  the  appellate  court  will  be  af- 
firmed.    Affirmed. 


<u»  ni.  3xn 

HERTIO  V.  PEOPLE  ex  rel.  KOCHER- 

SPERGER,  County  Treasurer. 

(No.  175.) 

(Supreme  Court  of  IlUnoia.     Jan.  20,  1806.) 

ArriDAViT  —  Vends — Notice  or  Assbssmestb  ^ 

Cbbtificate  of  Pdblioatiox— Svfviciekot 

— When  Impeached. 

1.  The  courts  will  take  Judicial  notice  of 
the  notariea  in  the  county  in  which  they  are 
held;  and  an  afiidarit  subscribed  and  sworn  to 
before  a  notary  public  of  a  certain  county,  and 
filed  and  used  in  a  case  pending  in  a  court  held 
in  such  county,  need  not  show  that  the  affidavit 
was  made  and  sworn  to  in  such  county. 

2.  A  certificate  of  publication  of  a  delin- 
quent list  of  special  assessments  commenced 
with  the  words,  "I,  W.,  president  of  the  'Mail,' 
•  corporation  publishing  a  newspaper  known  as 
the  'Chicago  Mail,'  do  hereby  certify,"  and  con- 
cluded with  the  words,  "In  witness  whereof,  I 
have  hereunto  set  my  hand,"  on  a  certain  day. 
It  was  signed,  "W.,  President  of  the  Mail." 
Held,  that  such  certificate  or  affidavit  showed 
that  the  affiant  was  the  proper  person  to  make 
it,  under  Revenue  Act,  {  186,  providing  that  the 
printer,  pnblishei',  financial  officer,  or  agent  of 
the  newspaper  publishing  the  list  of  the  delin- 
quent lands  shall  attach  his  certificate  under 
oath  to  a  copy  thereof,  and  that  the  same  shall 
be  filed  as  a  part  of  the  record  of  the  court. 

3.  Such  certificate  was  not  insufficient  be- 
cause the  affiant  did  not  attach  to  it  the  corpo- 
rate seal  of  the  company  of  which  he  was  presi- 
dent. 

4.  On  an  application  by  a  treasurer  to  tbe 
eonnty  conrt  for  a  Judgment  of  sale  of  delin- 
-quent  property  included  in  a  confirmed  assess- 
aaent  roll,  to  satisfy  a  judgment  against  such 
property,  the  propertv  owner  cannot  show  that 
the  certificate  of  pnbiioation  filed  in  the  con- 
-irmation  proceedings  was  falsa. 


Appeal  from  OoOk  oonntT  ooort;  Oiiln  N. 
Carter,  Judge. 

Application  by  D.  H.  Kochersperger,  treaa- 
orer  of  Ckwk  county,  for  a  Judgment  of  sale 
of  certain  delinquent  property  included  in  a 
confirmed  assessment  roll,  to  satisfy  a  Judg- 
ment against  such  property,  to  wliicb  Obaries 
H.  Hertlg  filed  objectiona.  From  orders 
overruling  such  objections  and  motions  for  a 
new  trial  and  in  arrest  of  Judgment,  and 
from  a  Judgment  of  sale,  Hertlg  appeals.  Af- 
firmed. 

W.  J.  Donlin,  for  appellant.  J.  D.  Adair, 
for  appellee. 

BAKER,  J.  Tbe  dty  of  Chicago  ordered 
the  laying  of  water-service  pipe  in  Hoyne 
avenue,  in  said  city,  from  Archer  avenue  to 
Thirtieth  street,  to  be  paid  for  by  special 
assessment  Proceedings  were  had  in  tbe 
county  court  of  Oook  county,  upon  applica- 
tion of  the  city,  and  Judgment  was  rendered 
confirming  the  assessment  roll.  Thereafter, 
tbe  Judgment  against  certain  property  of  ap- 
pellant Included  in  the  assessment  roll  never 
having  been  paid,  tbe  county  treasurer  ap- 
plied to  the  county  court  for  a  Judgment  of 
sale  of  said  delinquent  property,  to  satis^ 
tbe  above  Judgment  Upon  this  application. 
Judgment  was  rendered  by  default  Subse- 
quently, however,  the  special  appearance  of 
appellant  was  entered,  for  the  sole  purpose 
of  attacking  tbe  Jurisdiction  of  the  court 
Tbe  Judgment  of  sale  was  vacated,  and  leave 
given  to  file  objections  instanter.  The  objec- 
tioas  so  filed  were  overruled,  as  were  also 
motions  for  a  new  trial  and  in  arrest  of  Judg- 
ment, and  Judgment  waa  rendered,  to  re- 
verse which  appellant  brings  this  appeal. 

Two  reasons  are  assigned  why  the  Judg- 
ment below  should  be  reversed:  First,  it  Is 
contended  that  the  certificate  of  publication 
of  tbe  delinquent  list  is  Insufficient;  and,  sec^,- 
ond,  that  the  cectlficate  of  publication  filed: 
in  tbe  assessment  proceedings,  and.  upon: 
which  Is  based  the  Judgment  of  confirmation,: 
is  also  Insufficient 

.  As  to  the  first  contention:  Tbe  certificate 
of  publication  of  the  delinquent  list  begins: 
"I,  Frank  S.  Welghley,  president  of  the 
'Mail,'  a  corporation  publishing  a  newspaper 
known  aa  tbe  'Chicago  Mail,'  do  hereby  cer- 
tify," etc;  and  concludes:  "In  witness 
whereof,  I  bave  hereunto  set  my  band,  tbla 
fifteenth  (15th)  day  of  June,  A.  D.  1895.  (»gn- 
ed]  Frank  S.  Welghley,  president  of  the 
Mail."  "Subscribed  and  sworn  to  before  me^ 
this  16th  day  of  June.  A.  D.  1S05.  [Signed] 
A.  li.  Woodward,  Notary  Public.  [Notarial 
Seal.]"  The  objections  made  to  it  are  that 
tbe  Jurat  fails  to  state  the  venue;  that  It' 
does  not  appear  that  the  affiant  was  a  proper 
person  to  make  the  certificate;  and  that  it 
should  have  been  sealed  'witb  the  corporate 
seaL 

Section  186  of  the  revenue  ac$  provide* 
that  the  printer,  publisher,  and  financial  afll*i 
cer  or  agent  of  thejuasrspaper  pubilsUng.tkt* 
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~Ilst  of  the  deUnauent  lands  shall  attach  his 
certificate  under  oath  to  a  copy  thereof,  and 
that  the  same  shall  be  filed  as  a  part  of  the 
records  of  the  coutt.  In  Harris  t.  Lester,  80 
m.  307,  It  was  said  that  "an  affidavit  is  sim- 
ply a  declaration  on  oath.  In  writinK,  sworn 
to  by  a  party  before  some  person  who  has 
authority  under  the  law  to  administer  oaths." 
And  It  was  held  that  it  need  not  be  entitled 
In  any  cause  or  In  any .  particular  way,  and 
that  "without  any  caption  whatever  It  Is, 
nevertheless,  an  affidavit."  In  Schaet«r  t. 
Klenzel,  123  111.  430,  15  N.  B.  164.  It  was 
held  that  where  an  affidavit  was  made  be- 
fore a  notary  public  in  the  county  in  which 
the  court  was  held  that  entertained  the  pro- 
ceeding, the  jurat  of  the  notary  need  not  be 
authenticated  by  his  notarial  seal;  that  the 
court  would  take  judicial  notice  of  who  the 
notaries  public  were  In  the  county  in  which 
the  coqrt  was  held.  To  the  same  effect  were 
the  earlier  decisions  in  Stout  v.  Slattery,  12 
HL  162,  and  Rowley  v.  Berrian,  Id.  198. 
See,  also,  Jackson  v.  Cummlngs,  15  IlL  440. 
Following  the  rule  above  laid  down,  we  must 
hold  that  the  county  court  of  Oooli:  county 
will  take  Judicial  notice  that  A.  L.  Wood- 
ward, notary  public,  is  a  notary  for  that 
counly.  Being  a  public  officer,  it  will  be 
presumed  that  be  administered  the  oath  in 
the  county  within  which  he  was  authorized 
to  administer  oaths,  for  the  presumption  Is 
that  he  has  done  bis  duty. 

It  Is  urged  that  it  does  not  appear  from 
the  certificate  that  Frank  8.  Welghley  was 
a  proper  person  to  make  It,  and  that  it  should 
have  been  sealed  with  the  corporate  seal  of 
the  "Mail."  The  case  of  Fox  v.  Turtle,  55 
111.  377,  relied  upon  by  appellant,  is  not  In 
point  Here  the  certfficate  was  signed, 
"J(rfin  Wentworth,  Publisher,  by  Eeed;"  and 
it  did  not  appear  who  Reed  was,  or  that  he 
was  in  any  manner  connected  with  the  news- 
paper. It  did  not  purport  to  be  given  by  the 
publisher,  but  by  another  person,  who  used 
his  name,  and  his  authority  to  do  so  did  not 
appear.  For  that  reason  the  court  held  It 
to  be  defective.  In  the  certificate  under  con- 
sideration, on  the  contrary,  the  person  cer- 
tifying describes  himseU  as  president  of  the 
corporation,  and  in  that  capacity  signed  his 
name.  His  official  connection  with  the  news- 
paper therefore  appears.  As  president  of  the 
corporation,  he  was  certainly  its  agent  with- 

'^  in  the  meaning  of  the  statute,  and  conse- 
quently a  proper  person  to  make  the  certifi- 
cate. Smith  V.  Smith,  62  111.  493.  The  mat- 
ters set  forth  in  the  certificate  were  certified 
to  by  an  individual.  The  corporation  could 
certify  to  nothing.  To  have  sealed  the  cer- 
tificate with  the  corporate  seal  would' there- 
fore have  been  an  unnecessary,  If  not  an  ab- 
surd, proceeding. 

As  to  the  second  contention:  Appellant 
claims  that  the  matters  set  forth  In  the  cer- 
tificate of  publication  filed  in  the  confirma- 
tion proceeding  are  false,  and  the  certificate 
therefore  insuffldent   At  the  hearing  of  this 


cause,  he  called  one  B.  McWUUams,  In  order 
to  prove  by  him  that  between  the  dates  Feb- 
ruary 3  and  February  0, 1S93,  the  dates  with- 
in which  the  certificate  of  publication  alleged 
the  notice  to  have  been  published,  no  notice 
appeared  in  the  files  of  the  Chicago  Mall. 
The  court,  on  appellee's  objection,  refused 
to  hear  such  testimcmy.  In  this  the  court 
did  not  err.  The  proper  time  to  have  tender- 
ed such  testimony  was  at  the  hearing  of  the 
confinnation  proceeding.  As  it  was,  the  offer 
came  too  late;  for  this  Is  a  collateral  pro- 
ceeding, In  which  It  fa  sought  to  attack  the 
Jurisdiction  of  the  court  to  render  the  Judg- 
ment. In  the  record  of  the  confirmation  pro- 
ceeding there  appeared  a  certificate  which 
was  sufficient  If  true;  and  the  judgment  re- 
cited that  the  facta  alleged  In  such  certificate 
were  true.  Consequently,  It  will  be  assumed 
that  the  court  had  sufficient  evidence  before 
It  to  waramt  the  rendering  of  judgment. 
Even  were  the  certificate  li>  fact  insufllclent 
appellant  could  ta^e  no  advantage  of  It  in 
this,  a  collateral,  proceeding;  for  In  such  a 
case  the  presumption  would  be  that  the  court 
heard  and  acted  upon  other  and  sufficient 
evidence  to  sustain  the  finding.  Bai-nett  v. 
Wolf,  70  111.  76;  Harris  v.  Lester,  So  111.  307. 
We  find  no  error  In  the  record,  and  the  judg- 
ment of  the  county  court  wiU  be  affirmed. 
Affirmed. 


(159  ni.  mm 

BASS  V.  PEOPLE  ex  rel.  KOCHERSPBR- 
GER,  County  Treasurer.     (No.  173.) 

(Supreme  Court  of  Ilfinois.     Jan.  20,  1896.) 

Taxation— Salb  of  Dblinqubnt  Lakds— ArrtOA- 
viT  of  Publication — Vbndb— Validity  — Pub- 

LI8HIX6     COKPORATIOK— CeSTIFICATB — STATUTES 
— NOTICB. 

1.  Rev.  St.  c  120,  i  182,  provides  that  after 
taxes  and  special  assessments  have  become  due, 
the  collector  shall  publish  in  a  newspaper  in  his 
county  an  advertisement  of  the  intended  appli- 
cation for  judgment  for  sale  of  delinquent  lands 
and  lots,  and  section  186  providea  that  the  pul>- 
lisher  of  such  paper  shall  attach  his  certificate, 
under  oath,  of  the  due  publication  of  the  delin- 
quent list,  to  a  copy  of  the  paper  to  be  filed  with 
the  court  rendering  the  Judgment  Such  certifi- 
cate was  made  by  one  as  president  of  the  pub- 
Ilshii'-K  corporation,  who  signed  it  "Frank  S. 
Weighley, President  of  the  Moil, "and  swore  to  it 
before  a  notary.  No  venue  was  laid  to  the  cer- 
tificate or  to  the  jurat,  held,  tliat  the  absence 
of  the  venue  did  not  invalidate  the  certificate. 

2.  In  such  cas<^  where  the  advertisement  is 
in  a  paper  published  by  a  corporation,  the  corpo- 
ration has  the  right  to  act  through  its  chief  offi- 
cer in  making  the  certificate. 

3.  Section  182  further  provides  that  "the 
advertisement  published  according  to  the  pro- 
visions of  this  section  shall  be  deemed  to  be  suf- 
ficient notice  of  the  intended  application";  and, 
in  the  absence  of  a  bill  of  exceptions,  it  will  be 
presumed  that  the  fact  of  publication  was  suffi- 
ciently established  in  the  lower  court 

Error  to  Cook  county  court;  Orrin  N.  (3ar- 
ter.  Judge. 

Application  by  the  relator,  D.  H.  Kocher- 
sperger,  for  Judgment  for  sale  of  delinquent 
lands  and  lots  for  taxes.    From  a  Judgment 
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of  the  county  court  as  prayed,  Oscar  S.  Baas 
brings  error.     Affirmed. 

W.  J.  Dodlin,  for  plaintlfl  In  error.  3.  D. 
Adair,  for  defendant  in  error. 

GOAIG,  0.  J.  Tills  was  an  application  by 
the  county  collector  of  Cook  county  for  Judg- 
ment against  delinquent  lands  for  taxes  and 
special  assessments.  It  Is  claimed  by  plain- 
tiff in  error  that  the  notice  of  the  application 
for  Judgment  published  by  the  collector  was 
Insufficient,  and  hence  the  county  court  had 
no  Jurisdiction  to  render  Judgment  Section 
182,  c.  120,  of  the  revenue  law  proTldes:  "At 
any  time,  after  the  first  day  of  April  next 
after  such  delinquent  taxes  and  special  as- 
sessments on  lands  and  lots  shall  become 
due,  the  collector  shall  publish  an  advertise- 
ment giving  notice  of  the  intended  applica- 
tion for  Judgment  for  sale  of  such  delinquent 
lands  and  lots  in  a  newspaper  published  in 
his  county.  •  •  •  Said  advertisement  shall 
be  once  published  at  least  three  weeks  pre- 
vious to  the  term  of  the  county  court  at 
which  Judgment  is  prayed,  and  shall  contain 
a  list  of  the  delinquent  lands  and  lots  upon 
which  the  taxes  or  special  assessments  re- 
main due  and  unpaid,  the  names  of  the  own- 
ers, if  known,  the  total  amount  due  th«reon, 
and  the  year  or  years  for  which  the  same 
is  due.  Said  collector  shall  give  notice  that 
he  will  apply  to  the  county  court  at  the 

term  thereof  for  Judgment,    ♦    •    • 

and  for  an  order  to  sell,  and  also  give  notice 

that,  on  the Monday  next  succeeding 

the  day  fixed  by  law  for  the  commencement 
of  such  term  of  the  county  court,  all  the 
lands  and  lots  for  the  sale  of  which  an  or- 
der shall  be  made  will  be  exposed  to  the  pub- 
lic sale,  etc.;  and  the  advertisement  publish- 
ed according  to  the  provisions  of  the  section 
shall  be  deemed  to  be  sufficient  notice  of  the 
intended  application  for  Judgment,  and  of 
the  sale  of  lauds  and  lots  under  the  order  of 
said  court."  SecUon  186  provides  that  "the 
printer,  publisher,  or  financial  officer  or 
agent  of  the  newspaper  publishing  the  list 
of  delinquent  lands  and  lots,  shall  transmit 
*  *  *  to  the  collector  four  copies  of  the 
paper  containing  said  list,  to  one  of  which 
copies  he  shall  attach  his  certificate  under 
oath,  of  the  due  publication  of  the  delinquent 
Ust  for  the  time  required  by  law  (which  copy 
shall  be  presented  by  the  collector  to  the 
county  court  at  the  time  Judgment  is  prayed), 
and  said  copy  shall  be  filed  as  part  of  the 
records  of  said  court."  The  certificate  of  the 
publisher  of  the  paper  who  published  the 
notice  of  application  filed  in  the  county  court 
as  a  coonpllance  with  the  statute  was  as  fal- 
lows: "I,  Prank  S.  Welghley,  president  of 
the  'Mall,'  a  corporation  publishing  a  news- 
paper known  as  the  'Chicago  Mall,'  do  here- 
by certify  that  the  foregoing  list  and  lands 
and  lots  contained  in  the  newspaper  known 
as  the  'Chicago  Mall,'. to  which  this  certifi- 
cate U  attached,  la  a  list  of  the  deHnquent 
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lands  and  lots  upon  which  remain  due  and 
unpaid  the  taxes  levied  and  assessed  for  the 
year  1S94,  together  with  the  amount  for 
which  said  lands  and  lots  had  been  previous- 
ly forfeited  to  the  state  of  Illinois  (when  any 
such  forfeitures  are  noted),  and  which  re- 
mained unpaid  on  the  Ist  day  of  November, 
18M;  and  also  a  list  of  the  d^nquent  lands 
and  lots  upon  which  remain  due  and  unpaid 
special  assessments  and  special  taxes  lev- 
ied and  assessed  by  the  foregoing  corporate 
authorities,  viz.  •  •  •  with  notice  hereto 
attached,  were  published  and  advertised  once 
in  the  Chicago  Mall,  a  newspaper  iMrinted  and 
published  in  the  county  of  Cook  and  state 
of  Illinois;  and  the-whole  of  said  advertise- 
meat  was  contained  in  one  edition  of  said 
newspaper,  said  newspaper  being  a  news- 
paper of  general  circulation  throughout  said 
county,  and  the  date  of  the  newspaper  con- 
taining the  same  was  the  fourteenth  (14th) 
day  of  June,  A.  D.  1895;  and  the  said  delin- 
quent Usts  and  notices  have  been  published 
for  the  time  required  by  law.  In  witness 
whereof,  I  have  hereunto  set  my  hand,  this 
fifteenth  (15th)  day  of  June,  A.  D.  1895. 
[Signed]  Frank  a  Weighley,  President  of  the 
Mail."  "Subscribed  and  sworn  to  before  me, 
this  IStb  day  of  June,  A.  D.  1896.  [Signed] 
A.  L.  Woodward,  Notary  Public.  [Notarial 
Seel.]" 

-The  certificate  is  objected  to  because  there 
1b  no  venue  to  it,  nor  to  the  affidavit  sworn 
to  l>efore  A.  Lw  Woodward,  notary  public. 
It  Is  a  sufficient  answer  to  this  objection  that 
no  provision  of  the  statute  requires  a  venue 
to  the  printer's  certificate  or  the  affidavit 
Section  186  of  the  statute,  supra,  requires 
four  papers  containing  the  published  delin- 
quent list  to  be  transmitted  to  the  collector, 
to  one  of  which  the  printer,  publisher,  or 
financial  officer  or  agent  of  the  paper  contain- 
ing the  list  shall  attach  his  certificate,  un- 
der oath,  of  the  due  publication,  etc.  The 
section  contains  nothing  in  regard  to  a  venue 
either  to  the  certificateorthe  oath;  and,  in  the 
absence  of  some  provision  of  the  statute  re- 
quiring a  venue,  we  see  no  reason  why  one 
should  be  attached.  The  statute  only  re- 
quires a  certificate  under  oath,  and,  when 
that  requirement  was  observed,  nothing 
more  could  be  asked.  If  a  venue  had  been 
attached  to  the  certificate  and  the  oath,  it 
would  have  made  neither  more  oUigatoty, 
nor  would  it  have  added  any  force  or  validity 
to  the  certificate.  In  a  case  of  this  character, 
where  there  lias  I)een  a  liberal  compliance 
with  the  language  of  the  statute,  nothing  fur- 
ther is  necessary. 

It  is  next  insisted  that  the  mode  of  signing 
the  certificate  is  insufficient  In  the  argu- 
ment it  is  said:  "The  signature,  'Frank  S. 
Welghley,  Proddent  of  the  Mail,'  is  not  suffi- 
cient The  words  'President  of  the  Mall' 
are  merely  "aescrlptlo  personae.' "  Such  sig- 
nature does  not  make  the  certificate  that  of 
the  corporation.  An  affidavit  by  one  who  in- 
serta  the  words  "Printer  and  Publisher"  oe 
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"Chief  Clerk"  as  words  of  description,  with- 
ont  a  direct  aTerment  that  the  afilant  fills 
such  position,  is  not  sufficient. 

It  Is  also  said  that  there  Is  nothing  to  show 
that  Weighley  was  the  printer,  publisher,  or 
financial  officer  or  a^ent  of  the  Mall.  As 
has  been  seen,  the  statute  authorizes  the 
printer,  publisher,  or  financial  officer  or  agent 
of  the  newspaper  publishing  the  tax  list  of 
delinquent  lands  to  execute  the  certificate 
of  publication.  Here  the  certificate  was  ex- 
ecuted by  Frank  S.  Welghley,  president  of 
the  Mall,  and  it  is  recited  in  the  certificate 
that  the  Mail  is  a  corporation  publishing  a 
newspaper  known  as  the  Chicago  MalL  By 
the  express  language  of  the  statute,  the  pnb- 
lisber  of  the  paper  where  the  list  is  pub- 
lished is  authorized  to  execute  the  certificate. 
Here  the  publisher  was  a  corporation  kno'frn 
as  the  "MalV  and  it  had  the  right  to  act 
through  its  chief  officer,  its  president  In 
the  absence  of  an  act  of  the  legislature  or 
proTlslon  made  by  by-laws,  as  a  general 
rule,  corporations  act  through  their  presi- 
dent. As  be  is  the  legal  head  of  the  body, 
an  act  pertaining  to  the  business  of  the  cor- 
poration performed  by  him  will  be  presumed 
to  be  legally  done  and  binding  on  the  cor- 
poration. Smith  T.  Smith,  62  UL  486.  We 
think  the  certificate  signed  by  Frank  S. 
Welghley,  president  of  the  Mail,  the  paper 
in  which  the  list  was  published,  conformed 
to  the  statute,  and  was  sufficient.  But  If 
the  certificate  of  publication  did  not  conform 
to  the  strict  requirement  of  the  statute,  if 
proper  notice  was  given,  the  court  had  Ju- 
risdiction to  render  judgment  The  validity 
of  the  notice  does  not  depend  alone  upon  the 
certificate  of  the  publisher  of  the  paper. 
This  is  seen  by  reference  to  the  language  ot 
section  182,  in  these  words:  "The  advertise- 
ment published  according  to  the  provisions 
of  this  section  shall  be  deemed  to  be  suffi- 
cient notice  of  the  Intended  application." 
The  section  contains  nothing  In  regard  to  the 
certificate.  What  evidence  the  county  court 
heard  in  regard  to  the  publication  of  notice 
does  not  appear.  We  will,  however,  presume. 
In  absence  of  a  bill  of  exceptions  in  the  rec- 
ord, that  the  evidence  before  the  court  was 
ample  to  establish  the  fact  that  notice  was 
published  as  required  by  section  182  of  the 
revenue  law.  The  Judgment  of  the  county 
court  will  be  affirmed.    Affirmed. 


on  111.  MS) 

BASS  V.  PEOPLE  ex  rel.  KOCHERSPBR- 

6ER,  County  Treasurer.     (No.  171.) 

(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

Error  to  Cook  county  court;  Orrin  JH'.  Carter, 
Judge. 

Application  by  the  relator,  D.  H.  Kochersper- 
ger.  for  judgment  for  sale  of  delinquent  lands 
and  lots  for  taxes.  From  a  judgment  of  the 
county  court  as  prayed,  Oscar  8.  Bass  brings  er- 
ror.    Affirmed. 

W.  J.  Donlin,  for  plaintiff  in  error.  J.  D. 
Adair,  for  defendant  in  error.  . 


PER  CURIAM.  This  la  a  writ  of  error  to 
the  county  court  of  Cook  county,  sued  out  to  re- 
verse a  judgment  of  sale  rendered  against  the 
lands  of  plaintiff  in  error  on  the  application  of 
the  counljr  treasurer  for  certain  unpaid  and  de- 
linquent special  assessments  levied  by  the  town 
of  Cicero  for  a  local  improvement.  The  deci- 
sion of  the  case  turns  upon  the  question  raised 
as  to  the  sufficiency  of  the  certificate  of  publica- 
tion of  the  notice  of  the  application  for  judg- 
ment. No  other  point  is  made.  The  certificate 
in  question  is  precisely  the  same  as  those  com- 
plained of  in  Hertig  v.  People,  42  N.  E.  8T9,  and 
Bass  V.  People,  42  N.  E.  880,  wherein  opinions 
were  filed  at  Ottawa  on  the  same  day  with  this. 
It  was  there  held  that  the  certificate  was  suffi- 
cient. Reference  is  here  made  to  the  opinions 
In  those  cases  for  a  statement  ot  the  grounds 
upon  which  the  decision  of  the  question  raised 
was  based.  For  the' same  reasons,  the  certifi- 
cate here  involved  is  held  sufficient,  and  the 
judgment  of  the  county  court  is  affirmed.  Judg- 
ment affirmed. 


cm  IIL  ^3) 
ZBIGLER  V.  PEOPLE  ex  rel.  KOCHER- 
8PERQBR,  County  Treasurer. 
(No.  170.) 

(Supreme  Court  of  Illittois.     Jan.  20,  1886.) 

Error  to  Cook  county  court;  Orrin  N.  Carter, 
Judge. 

Application  by  D.  H.  Kochersperger,  treasurer 
of  Cook  county,  fcr  a  judgment  of  sale  of  certain 
delinquent  property,  to  satisfy  a  judgment 
against  it,  included  in  an  assessment  roll  previ- 
ously confirmed  by  a  judgment  of  the  county 
court.  From  a  judgment  of  sale,  George  K. 
Zeigler  appeals.     Afiirmed. 

W.  J.  Donlin,  for  plaintiff  In  error.  J.  D. 
Adair,  for  defendant  in  error. 

PER  CURIAM.  The  questions  on  this  rec- 
ord are  the  same  as  those  presented  in  Bass  v. 
People  (opinion  filed  at  Ottawa.  Jan.  20,  1896) 
42  N.  E.  880.  That  opinion  is  conclusive  of  all 
questions  here,  and  the  judgment  of  the  conntT' 
court  is  affirmed.    Affinned. 


<!»  111.  ao) 

0A8ET  V.  PEOPLE  ex  rel.  KOGHBRSPBR- 
OER,  County  Treasurer. 

(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

StBEBT  AsSBSSMSNT  —  CONFIKMATIOir  —  JOBISDIO- 
TION— Presuuption  rROM  Rbcitals 

IN  Record. 
Where  the  record  of  special  assessment 
proceedings  recited  the  appointment,  among  oth- 
ers, of  "Alexander  Stastny,"  as  commissioner 
to  assess  the  costs  and  benefits,  and  the  affidavit 
of  notice  of  assessment  recited  that  "A.  C.  Stast- 
ny" was  appointed  commissioner,  it  was  no  ob- 
jection to  a  judgment  confirming  the  assess- 
ment, and  reciting  that  it  appeared  to  th6  court 
that  the  commissioneFS  "heretofore  appointed" 
had  properly  assessed  the  property,  that  such 
commissioner  had  signed  nis  name  as  "AI. 
Stastny"  to  the'  notice  of  assessment  and 
throughout  the  proceedings. 

Appeal  from  Cook-  county  court;  Orrin  N. 
Carter,  Judge. 

Proceeding  by  D.  H.  Kochersperger,  coun- 
ty treasurer,  against  Edwin  A.  Casey,  to  col- 
lect delinquent  street  assessments.  From 
an  order  overruling  objections  to  a  Judgment 
confirming  the  assessment,  defendant  appeals. 
Afflnped.  '  ^    r 
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W.  3.  Donlln,  for  appellant  J.  D.  Adair, 
for  lytpellee. 

PER  CURIAM.  TblB  to  an  appeal  from 
tbe  Jadgment  of  sale  entered  by  tbe  C!ook 
county  conrt  upon  delinquent  special  asBeaa- 
ment  warrant  Na  19,3^,  for  grading  and 
macadamizing  High  avenue,  from  106tli  to 
114tb  street,  levied  under  authority  of  the 
city  of  Chicago.  Appellant  appeared  and 
filed  objections,  which  were  each  ovemiled, 
and  he  appeals. 

Two  questions  are  raised:  (1)  As  to  the 
certificate  of  publication  upon  the  delinquent 
list;  (2)  aa  to  the  Jurisdiction  of  the  conrt  on 
the  judgment  of  confirmation. 

The  facts  pertaining  to  the  first  axe  In  all 
respects  the  same  as  in  the  case  of  Hertlg 
▼.  People,  42  N.  B.  870,  in  which  an  opinion 
has  been  filed  as  of  this  date;  and,  for  the 
reasons  stated  In  that  opinion,  the  first  point 
is  overruled.  See,  also,  Bass  v.  People  (same 
date)  42  N.  B.  880. 

The  second  is  based  npon  tbe  objection  that 
the  judgment  of  confirmation  In  tbe  special 
assessment  proceedings  was  as  to  objector's 
property  by  default,  and  without  snfilclent 
notice.  The  record  of  that  proceeding  shows 
that  John  F.  Kenny,  P.  W.  Deune,  and  Alex- 
ander Stastny  were  appointed  commissioners. 
To  the  oath  taken  by  them,  Staatny  signs  his 
"Al.  Stastny,"  and  in  each  of  the  subsequent 
proceedings  by  the  commissioners  his  name 
is  signed  in  that  way.  Tbe  oath  states,  "We, 
the  undersigned,  commissioners  appointed  by 
tbe  court;"  and  a  like  statement  is  made  in 
the  assessment  roll  and  report  of  the  com- 
missioners. The  afildavlt  of  J.  F.  Kenny  as 
to  mailing  notices  of  tbe  return  of  the  as- 
sessment roll  states  "that  affiant  and  P.  W. 
Deune  and  A.  C.  Stastny  were  heretofore  ap- 
pointed by  tbe  county  court  of  Cook  county 
commissioners  to  assess  the  cost  of,"  etc., 
and  that  said  commissioners  did  cause  to  be 
sent  by  mall  the  notices  required  by  the  stat- 
ute. The  judgment  of  confirmation  recites: 
"And  it  appearing  to  the  court  that  the  com- 
missioners heretofore  appointed  to  make  the 
said  assessment  have  complied  with  all  the 
requirements  of  the  law,  as  to  posting  and 
sending  notices  to  owners  of  the  property  as- 
sessed, and  that  notice,  as  required  by  law, 
has  been  given  of  this  application,  and  of  the 
making  and  return  of  the  said  assessment, 
and  of  the  time  of  the  final  hearing  thereon, 
*  *  *  it  is  ordered  and  adjudged  by  the 
court  that  a  default  be,  and  is  hereby,  en- 
tered against  each  and  all  the  lots,  blocks, 
tracts,  and  parcels  of  land  assessed,  etc.,  as 
to  which  no  objections  have  been  filed."  It 
to  contended  on  behalf  of  apiiellant  that,  the 
proceedings  by  the  commissioners,  including 
the  giving  of  notice  of  the  assessment  and  re- 
turn of  the  roll,  b^ng  signed  by  Al.  Stastny 
Instead  of  Alexander  Stastny,  this  action 
was  void,  and  gave  the  court  no  jurisdiction 
of  the  case  to  render  final  judgment  of  con- 
firmation, the  case  being  likened  to  that  of 


McChesney  v.  People,  148  HI.  224,  85  M.  B. 
739.  The  cases  are  not  at  all  similar.  There 
the  commissioners  appointed,  and  who  acted, 
were  Humphrey  Moynlhan,  C  L.  Roseboom, 
and  W.  O.  Morse,  but  the  notices  posted  and 
pubUshed  were  signed  by  William  H.  Tay- 
lor, instead  of  Humphrey  Moynlhan.  In  this 
case  it  may  be  admitted  that  the  name  of 
Stastny  was  not  properly  signed,  and  that 
the  affidavit  of  mailing  notices  should  have 
given  hto  name  in  full,  as  was  done  in  the 
order  oppolnting  him;  but  it  clearly  appean 
throughout  the  proceeding  that  the  person 
actually  appointed  acted,  and  was  the  one 
refored  to  In  tbe  affidavit  by  the  initials  A. 
0.  Stastny.  If  be  had  signed  hto  name  by 
the  initials  A.  at  A.  C,  it  could  not  have 
been  claimed  that  it  thereby  appeared  that 
a  dlfTerent  Stastny  from  the  one  appolntied 
had  acted.  Osney,  the  Improper  abbierlaUon 
of  his  given  name,  does  not,  in  our  opinion, 
show,  especially  in  view  of  the  recital  in  the 
various  proceedings  and  final  oriee  of  con- 
firmation, that  Alexander  Stastny  did  not 
perform  all  the  duties  of  a  commissioner,  or 
that  the  Irregular  manner  of  signing  hto 
name  rendered  hto  action  as  such  commis- 
sioner void,  or  so  irregular  as  to  overcome 
the  recital  of  Jurisdiction  In  the  final  order. 
The  judgment  of  the  county  court  will  ae- 
cordingly  be  affirmed.    Affirmed. 


(1S9  ni.  321) 
KIRCHMAN  et  al.  v.  PBOPLB  ex  reL 
KOCHBRSPERGBR,  County 
Treasurer.     (No.  168.) 

(Supreme  Conrt  of  Ililnola.    Jan.  20,  1806.) 

Appial— RcviBW— Prbsumptions. 

In  an  application  for  a  Judgment  of  sale 
of  land  for  a  delinquent  special  assessment,  it 
appeared  that  the  judgment  of  confirmation  ren- 
dered by  default  recited  that  the  assessment  com- 
missioners had  complied  with  all  the  requirements 
of  the  law  as  to  posting  and  sending  notices;  and 
that  due  notice  had  been  given  of  the  application, 
and  of  the  making  and  retnm  of  such  assess- 
ment, and  of  the  time  for  final  hearing;  and  that 
there  was  nothing  in  tbe  affidavit  of  the  com- 
missioner tending  to  show  that  the  notices  were 
not  mailed  in  proper  time.  Held,  that  it  would 
be  presumed  that  the  county  court  had  before  it 
evidence  to  show-  that  the  notices  were  mailed 
in  apt  time. 

Appeal  from  Cook  county  court;  Orrln  N. 
Carter,  Judge. 

Application  by  D.  H.  Kochersperger,  treas- 
urer of  Cook  county,  for  a  judgment  of  sale 
against  certain  lands  of  Frank  Klrchman  and 
others,  on  a  delinquent  confirmed  special  as- 
sessment From  a  Judgment  of  sale,  XUrch- 
man  and  others  appeal.    Affirmed. 

W.  J.  Donlln  and  Chas.  T.  Mason,  for  appet 
lants. 

BAKBR,  J.  This  was  an  application  by 
the  county  treasurer  of  Cook  county  for  a 
judgment  of  sale  against  certain  tonds  of  ap- 
pellants and  others  upon  a  delinquent  special 


Digitized  by 


Google 


884 


NOBTHBASTBRN  RKPOBTBB,  Tol.  40. 


(OL 


aggessmenL  This  appeal  la  from  the  Judg- 
ment rendered  upon  that  application. 

Two  objections  are  urged  to  the  Judgment, 
the  first  of  which  is  that  the  certificate  of 
inibllcatlon  of  the  delinquent  list  is  insuffi- 
cient. Precisely  the  same  question  is  found 
in  Hertlg  t.  People  (In  which  an  opinion  la 
this  day  filed)  42  N.  E.  879,  where  it  is  decid- 
ed adversely  to  appellants. 

The  second  objection  is  that  in  the  record 
of  the  confirmation  proceeding  It  does  not 
appear  that  the  commissioners  gave  10  days' 
notice  of  the  application  for  Judgment  of  con- 
firmation. In  the  confirmation  proceedings 
no  objections  were  filed  by  appellants,  and  no 
bill  of  exceptions  was  taken.  The  Judgment 
was  by  default.  The  record  of  the  Judgment 
of  confirmation  recites:  "It  appearing  to  the 
court  that  the  commissioners  heretofore  ap- 
pointed to  make  said  assessment  hare  com- 
piled with  all  the  requirements  of  the  law, 
as  to  posting  and  sending  notices  to  the  own- 
ers of  the  property  assessed,  and  that  due  no- 
tice, as  required  by  law,  has  been  given  of 
this  application,  and  of  the  making  and  re- 
turn of  the  said  assessment,  and  of  the  time 
for  the  final  hearing  thereon,"  etc.  There  is 
nothing  in  the  affldaylt  of  the  commissioner 
tending  to  show  tliat  the  notices  were  not 
mailed  in  proper  time,  and,  In  view  of  the 
findings  of  the  county  court  in  the  conflrma- 
tlon  proceeding,  it  must  be  presumed  that 
court  bad  before  It  evidence  to  show  that  the 
notices  were  mailed  in  apt  time.  This  case 
upon  that  point  Is  governed  by  Perry  v.  Peo- 
ple, 155  111.  307.  40  N.  E.  408.  The  Judgment 
is  affli-med.    Affirmed. 


(1B»  111.  S66) 

KIRCHMAN  et  al.  v.  PEOPLE  ex  rel 
KOCHERSPERGER.   County 
Treasurer.     (No.  168.) 
(Supreme  Court  of  Illinois.     Jan.  20,  1886.) 
Spboial  Assessment— OiuECTioiis  Waived. 
.   Where  a  landowner  files  no  objection  to 
a  special  assessment  on  account  of  irregularities 
in  the  proceeding  by  which  it  was  levied,  he  can- 
not, on  application  by  the  county  treasurer  for 
judgment  of  sale,  urge  such  irregularities. 

Appeal  from  Cook  county  coxut;  Orrln  N. 
Carter,  Judge. 

Application  by  D.  H.  Kocbersperger,  treas- 
urer of  Cook  county,  for  a  Judgment  of  sale 
against  certain  lands  of  Frank  Kirchman  and 
others,  on  a  delinquent  confirmed  special  as- 
sessment. From  a  Judgment  of  sale,  Kirch- 
man  and  others  appeal,    Affirmed. 

W.  J.  Donlin,  for  appellanUi. 


PER  CURIAM.  This  is  an  appeal  from 
the  Judgment  of  sale  entered  by  the  county 
cotu^  upon  delinquent  special  assessment  war- 
rant No.  19,386,  for  constructing  a  brick  and 
vitrified  tile-pipe  sewer  in  Twenty-Fifth  court, 
levied  under  authority  of  the  city  of  Chicago. 
Appellant  entered  his  special  appearance  only 


for  the  purpose  of  questloniag  the  Jurisdiction 
of  the  court  His  objection  was  ovwruled, 
and  Judgment  of  sale  entered,  from  which  this 
appeal  la  prosecuted.  There  Is  properly  but 
one  question  before  ua,  and  that  la  whether  or 
not  the  com-t  below  had  Jurisdiction  of  the 
case.  The  facts  upon  which  appellant  bases 
his  contention  that  it  had  not  are  the  same 
as  in  the  case  of  Hertlg  v.  People  (in  which 
an  opinion  la  this  day  filed)  42  N.  E.  879.  For 
the  reasons  stated  in  that  opinion,  the  court 
had  Jurisdiction.  See,  also,  Bass  v.  People 
(same  date)  ^  N.  B.  880.  The  c(dlector  made 
a  prima  facie  case  by  his  sworn  retort  of 
the  llat  of  delinquent  lands,  together  with 
proof  of  publication  thereof  and  notice  of  bis 
application.  The  Judgment  below  was  there- 
fore proper,  unless  good  cause  was  shown  to 
the  contrary.  "If  tbere  be  any  valid  objec- 
tions not  appearing  on  the  face  of  said  delin- 
quent list,  notice,  and  proof  of  publication.  It 
is  for  the  landowner  to  point  them  out,  and 
make  them  appear.  In  this  respect  there  is 
no  difference  between  special  assessments  and 
other  taxes."  Peoide  v.  Oivens,  123  111.  352, 
15  N.  E.  23,  and  cases  cited.  It  Is  also  weU 
settled  that  only  such  objections  to  the  Judg- 
ment can  be  urged  against  the  assessment  or 
tax  as  are  specifically  made  in  writing  at  the 
time  of  the  application.  The  trial  Is  only  up- 
on the  points  raised  by  objections  filed,  the 
presumption  being  that  all  else  is  admitted  to 
be  coirect  and  ftee  from  objection.  Karnes 
V.  People,  73  111.  274;  Chicago  &  A.  R.  Co.  v. 
People,  155  111.  279,  40  N.  B.  002.  These  de- 
cisions but  give  effect  to  section  291.  c.  120, 
of  the  statute.  Notwithstanding  appellant  fil- 
ed no  objection  to  the  assessment  on  account 
of  irregularities  In  the  proceeding  by  which 
it  was  levied,  he  now  insists  that  the  Judg- 
ment below  is  erroneous  because  of  such  Ir- 
regularity. This,  on  the  authorities  above 
cited,  he  cannot  do.  We  are  also  of  the  opin- 
ion that  the  objection  to  the  assessment,  when 
the  whole  record  is  considered,  amounts  to  no 
more  than  an  irregularity,  not  subject  to  at- 
tack in  this  collateral  proceeding.  Whether 
the  court  had  the  power  to  expunge  the  order 
purporting  to  be  a  dismissal  of. the  assessment 
proceeding  or  not,  It  Is  clear  that  there  was  a 
final  Judgment  of  confirmation  upon  proper 
notice,  and  the  case  was  at  no  time  treated  as 
dismissed.  The  Judgment  of  the  county  court 
will  be  affirmed.    Affirmed. 


(159  lU.  496) 

PEOPLE  ex  ret.  ARNS,  Collector,  v. 

RIGKERT. 

(Supreme  Oourt  of  Illinois.     Jan.  20,  1886.) 

Libs  for  Dhatxaoe  Taxes  —  Dssraipriojr  or 

Pbopertt— Reb  Judicata — Bpkbct 

or  Appeau 

1.  A   description,    in    a   deiiuquent    list   of 

drainage  taxes,  of  lands  as  "part  of  lots  1  and 

2"   in  a  certain   section,   township,   and    rangp, 

wlthont  anything  to  show  what  partH  of  sneh 

lots  are  intended,  is  insufficient  to  support  a 

judgment  for  unpaid  taxes. 
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2.  ▲  decree  rendered  on  a  bm  to  recoTer  by 
foreclosare  a  lien  for  dralnaee  taxes  and  asseas- 
Dients,  which  determines  tnat  the  assessment 
claimed  cannot  be  recovered,  and  which  contains 
nothing  to  show  that  the  adjudication  is  limited 
to  any  particular  question  at  issue,  is  a  complete 
bar  to  an  action  at  law  for  the  collection  of  the 
eame  tax. 

3.  The  effect  of  an  appeal  is  merely  to  ana- 

fiend  the  execution  of  the  judgment  or  decree, 
eaving  it  in  full  force  as  a  bar  to  a  subsequent 
suit  for  the  same  cause  of  action.. 

Error  to  Monroe  county  court;  George  Ver- 
nor,  Judge. 

Application  by  Louis  Ams,  collector  of  Mon- 
roe county,  to  the  county  court  for  judgment 
against  certain  lands  of  Joseph  W.  Kickert 
for  unpaid  taxes  and  assesaments.  From  a 
judgment  for  defendant,  petitioner  brings 
error.    Affirmed. 

Slate  &  Wilson,  for  plaintiff  in  error.  Wil- 
liam Wlnkelman,  for  defendant  in  error. 

PER  CURIAM.  Tbla  proceeding  is  an  ^^ 
plication  by  the  collector  of  Monroe  county 
to  the  county  court  of  tbat  county  for  judg- 
ment against  certain  lands  of  Joseph  W. 
Rlckert  for  the  unpaid  taxes  and  special  as- 
sessments due  to  the  Moredock  &  Ivy  Land- 
ing drainage  district  No.  1  In  said  Monroe 
county^  Defendant  in  error  filed  certain 
objections  to  the  rendition  of  judgment 
against  his  lands  for  delinquent  drainage 
taxes,  assessments,  etc.,  in  favor  of  said 
drainage  district.  We  will  notice  those  which 
are  discussed  in  the  argument  ef  counsel  for 
defendant  In  error. 

1.  A  part  of  the  delinquent  lands  against 
which  judgment  is  sought  to  be  obtained  is 
described  as  foliows:    Parts  of  lots  1  and  2, 

.and  lot  10.  section  16,  township  3  S.,  range 
11  W.  The  objection  to  judgment  against 
tills  property  is  that  the  description  of  the 
land  is  too  Imperfect  and  Insufficient  to  sus- 
tain a  judgment  against  it  We  are  in- 
clined to  think  that  the  objection  was  prop- 
erly' sustained  as  to  parts  of  lots  1  and  2. 
There  is  nothing  in  the  description  to  indi- 
cate what  parts  of  lots  1  and  2  are  intended. 
In  a  direct  proceeding  for  judgment  against 
lands  for  taxes,  there  can  be  no  lien,  and 
consequently  no  judgment,  unless  they  are 
described  so  that  they  can  be  located  and 
found.  Sanford  t.  People,  102  111.  374;  Peo- 
ple T.  Chicago  &  A.  R.  Co.,  96  UL  360. 

2.  The  objector  sets  up  a  former  decree, 
'rendered  by  the  circuit  court  of  Monroe 
county  at  the  September  term,  1890,  as  a 
bar  to  the  application  for  judgment  The 
decree  was  rendered  in  a  foreclosure  pro- 
ceeding begun  under  section  253  of  the  reve- 
nue act  (2  Starr  &  C.  St  p.  2110),  by  the 
people  of  the  state  of  Illinois  for  use  of 
Moredock  &  Ivy  Landing  drainage  district 
No.  1  aforesaid,  against  defendant  In  error 
and  others,  as  defendants,  all  of  whom  were 
served  with  process  therein.  The  object 
of  the  bill  in  said  proceeding  was  to  recover 
by  foreclosure  the  lien  of  said  district  for 
drainage  taxes  and  assessments,  etc.,  on  the 


lands  which  are  embraced  in  the  present  ap- 
plication for  judgment.  The  bill  alleges  the 
same  facts  in  regard  to  the  organization  of 
the  distriot  on  November  20,  1882,  and  the 
ordering,  on  July  17,  1883,  by  the  county 
court,  of  an  assessment  for  $41,785.69  to  be 
paid  In  itistallments,  as  were  alleged  in  the 
bill  In  Gauen  v.  Drainage  Dist,  131  111.  446, 
23  N.  B.  633. 

The  decree,  after  reciting  the  service  of 
process  and  appearance  of  the  parties,  is  as 
follows:  "And  this  cause  is  now  ready 
for  hearing,  all  parties  being  present.  There- 
upon the  court,  upon  the  bill,  exhibits,  copies 
of  records,  and  oral  testimony,  bears  this 
cause  in  open  court,  and,  after  hearing  the 
same,  the  court  being  fully  advised  in  tht> 
premises,  doth  find  that  this  court  has  juris- 
diction of  the  parties  and  the  subject-matter 
in  this  cause,  and  that  the  equities  of  this 
cause  are  with  the  defendants,  and  that 
complainant  for  use  aforesaid  is  not  entitled 
to  recover  the  assessment  claimed  In  the  bill. 
It  is  therefore  ordered,  adjudged,  and  de- ' 
creed  by  the  court  that  the  defendants  re- 
cover their  costs  in  their  behalf  expended, 
that  the  Moredock  &  Ivy  Landing  drainage 
district  No.  1  pay  the  costs  of  this  suit, 
to  be  taxed  by  the  clerk  of  this  court  Ihere- 
fote  the  solicitors  for  complainant  for  use 
aforesaid  ask  for,  and  the  court  grants,  an 
appeal,"  etc.  It  is  Insisted  by  plaintiff  in 
error  that  the  court  found  and  decreed  as  it 
did  because  the  lands  were  not  shown  to 
have  been  legally  forfeited  to  the  state.  It 
is  a  sufficient  answer  to  say  that  nothing 
appears  in  the  decree,  or  the. proceedings  in 
the  chancery  suit  in  which  It  was  rendered, 
to  show  that  the  adjudication  was  limited  to 
any  particular  question  at  issue.  It  must 
therefore  be  presumed,  in  the  absence  of 
anything  In  the  record  to  the  contrary,  that 
all  questions  at  Issue  which  were,  or  might 
have  been,  litigated  In  that  cause  between 
the  complainant  and  defendant  in  error, 
were  adjudged  in  his  favor.  The  decree  was 
a  final  one,  entered  upon  the  hearing,  and 
Is  conclusive  until  reversed  or  set  aside. 
It  must  therefore  be  held  to  be  a  complete 
bar  to  this  proceeding  for  the  collection  of 
the  same  tax.  Hamilton  v.  Quimby,  46  111. 
90;  Rogers  v.  Higglns,  57  111.  244;  Ruegger 
V.  Railroad  Co.,  103  HI.  456,  and  cases  there 
cited;  Neft  v.  Smyth,  111  111.  100;  Mix  v. 
People,  116  111.  2^,  4  N.  B.  783;  Oraceland 
Cemetery  Co.  v.  People,  92  111.  619.  "A  final 
decree  in  chancery  is  as  conclusive  as  a 
judgment  at  law.  Such  decrees  are  availa- 
ble as  estoppels;  whether  the  second  action 
involving  the  same  question  be  at  law  or  in 
equity."  A  verdict  and  judgment  of  a  court 
of  record,  or  a  decree  in  chancery,  puts  an 
end  to  all  points  thus  decided  between  the 
parties  to  the  suit  Freem.  Judgm.  248.  It 
Is  true  there  could  have  been  no  foreclosure 
In  the  chancery  suit  unless  there  had  been 
two  forfeitures,  but  the  decree  is  not  con- 
fined to  this  question,  and  it  was  not  the 
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only  qaestlon  iBToIved  In  the  case  npon 
whlcb  the  decree  could  have  been  predicat- 
ed. It  is  also  urged  that  that  decree  has 
been  appealed  from.  There  is  no  evidence 
of  this  except  that  the  complainant  prayed 
for  and  was  allowed  an  appeal.  Whether  the 
appeal  was  ever  perfected  or  not.  In  accord- 
ance with  the  terms  prescribed  by  the  order 
of  the  court,  the  record  does  not  disclose. 
But,  even  if  It  appeared  that  the  appeal  had 
been  perfected,  the  decree  would  not  there- 
by be  vacated,  nor  its  effect  as  a  former 
adjudication  nulllfled.  The  appeal  merely 
suspends  the  execution  of  the  judgment  or 
decree,  and  leaves  It  In  full  force  as  a  bar 
to  further  prosecution  for  the  same  matters 
determined  by  it.  Moore  v.  Williams,  132 
la  589,  24  N.  £.  619.  Finding  no  error  In 
the  record,  the  judgment  of  the  county  court 
U  affirmed.    Judgment  affirmed. 


(U>  HL  SU) 

OSGOOD  et  al.  ▼.  OROSECLOSE  et  al. 
(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

Bxt-OrV  AHD  CODNTEKOLAIM— BORDBV  OF   PROOF. 

1.  In  an  action  for  lumber  sold  it  appeared 
that  defendant  had  paid  for  a  lot  of  wagon 
tongues  which  had  not  been  delivered,  defendant 
never  having  directed  plaintiff  where  to  snip 
them,  he  being  ready  to  do  so  at  any  time  when 
requested.  Held,  that  defendant  was  not  en- 
titled to  a  credit  for  the  money  so  paid. 

2.  Where  defendant,  in  an  action  for  lumber 
sold  and  delivered,  counterclaims  for  breach  of 
alleged  contract  on  plaintiff's  part  to  deliver  to 
defendant  his  entire  yearly  cut,  the  burden  is  on 
defendant  to  establish  such  a  contract.  58  111. 
App.  29,  affirmed. 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Action  by  William  Groseclose  and  another 
against  Isaac  Osgood  and  another.  From  a 
Judgment  of  the  appellate  court  affirming  a 
Judgment  for  plaintiffs  (58  111.  App.  29),  de- 
fendants appeal.    Affirmed. 

Boyer  &  Butler,  for  appellants.  Lansden 
&  Leek,  for  appellees. 

CARTER,  J.  We  agree  with  the  condu- 
Blons  reached  by  the  appellate  court  In  this 
case,  as  set  forth  in  the  following  opinion, 
rendered  by  Mr.  Justice  Sample: 

"The  appellees  obtained  a  Judgment  for 
an  alleged  balance  due  them  for  lumber  man- 
ufactured at  their  mill  at  Randies,  Mo.  The 
contract  of  sale  was  verbal,  about  which 
there  Is  no  dispute,  except  as  to  tbe  Inspec- 
tion and  amount  of  lumber  sold.  The  appel- 
lees claim,  and  so  testified,  that  they  were  to 
have  as  good  as  St  Louis  inspection,  on 
which  they  bad  been  selling,  and  on  disagree- 
ment 'the  trade  was  to  be  at  an  end.'  One 
of  the  appellants  testified  tbe  saK  was  on 
Chicago  inspection.  The  other  testified  that, 
from  subsequent  conversations,  he  so  under- 
stood the  contract  The  appellants  also 
claim  they  purchased  all  of  tbe  cut  of  tbe 
year  1892,  whlcb  they  did  not  receive,  by  at 


least  1S0,(X)0  feet  The  appellees  deny  they 
sold  any  definite  quantity  of  lumber.  The 
lumber  was  to  be  delivered  by  appellees  t. 
o.  b.  cars  at  Randies.  The  first  delivery  un- 
der the  contract  began  about  July,  1892,  and 
continued  to  be  delivered,  at  various  inter- 
vals, until.  In  February,  1883,  the  appellees 
refused  to  deliver  any  more  lumber,  on  ac- 
count, as  claimed,  of  the  unjust  inspection 
of  appellants,  which.  It  is  said,  made  a  dif- 
ference In  tbe  price  of  from  two  to  five  dol- 
lars on  the  thousand  feet  Tbe  trouble  about 
the  inspection  began  In  September,  1892,  and 
continued,  at  various  times,  until  February, 
1893.  At  this  latter  date,  according  to  appel- 
lees' account  there  was  due  from  appellants 
the  sum  of  $973.49,  and  according  to  the  lat- 
ter's  account,  1975.65.  Tbe  appellants  claim- 
ed  they  were  entitled  to  all  tbe  cut  of  tbe 
mill  for  1892,  and  refused  to  pay  appellees' 
claim  unless  they  would  agree  to  deliver  all 
of  the  cut  of  that  year.  They  were  ready, 
and  testified  they  so  Informed  appellees,  to 
then  deliver  their  check,  which  was  good, 
for  the  balance,  according  to  their  account, 
of  $975.55,  If  the  appellees  would  then  agree 
to  deUver  the  cut  of  1892  in  the  future.  The 
parties  disagreed,  and  hence  this  suit  The 
declaration  counts  for  lumber  sold  and  de- 
livered. It  contains  only  the  common  counts. 
The  defendants  (appellants)  plead  the  gener- 
al issue  and  set-off.  In  the  latter  plea  the 
claim  is  made  that  plaintiffs  failed  and  re- 
fused to  deliver  a  large  amount  of  lumber 
under  their  contract  whereby  defendants 
were  greatly  damaged,  etc.  The  claim  of  ap- 
pellants Is  that  this  damage,  on  the  basis  of 
150,000  feet  not  delivered,  would  amount  to 
$1,500.  It  appears  from  the  evidence  that, 
cash  payments  were  not  always  made  as 
agreed  upon,  but  that  on  December  6,  1882, 
there  was  due  appellees  the  sum  of  $4,094, 
for  which,  on  that  date,  appellants  gave  their 
two  notes,  one  for  $2,094,  due  in  30  days, 
and  one  for  $2,000,  due  in  60  days  after  date, 
which  were  i)aid  when  due.  At  this  time 
tbe  appellees  had  sawed  out  for  appellants 
a  lot  of  wagon  tongues,  of  the  value  of 
$271.08,  which  had  not  been  delivered,  bat 
were  included  in  tbe  $4,094  for  which  the 
notes  were  given.  It  further  appears  that 
the  tongues  were  still  In  the  yard  at  tbe  time 
this  suit  was  brought  and  that  no  demand 
was  ever  made  by  appellants  on  appellees  to 
load  tbe  same  on  the  cars.  Appellees  were 
ready  to  do  so,  at  any  time,  when  requested. 
It  is  evident  that  appellants  directed  where 
the  cars  were  to  be  billed,  and  when  appel- 
lees were  to  load  them,  although  appellees 
ordered  the  cars.  Tbe  Osgoods  bad  the  lum- 
ber shipped  to  dlfFerent  places,  where  they 
made  sales,  as  we  understand  the  evidence, 
which  Is  very  meagerly  set  otit  in  tbe  ab- 
stract The  appellants  rely  upon  erroneous 
instructions  for  the  reversal  of  tbe  Judgment 
below. 

"The  first  error  relied  upon  Is  that  by  ap- 
pellees' third  Instruction,  appellants  were  de- 
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prired  of  the  rlgbt  to  credit  the  f271.0S  paid 
for  wagon  tongrues  not  delivered.  The  effect 
of  the  Instractlon  waa  that  appellants  were 
not  entitled  to  this  credit  unless  the  evidence 
showed  the  appellees  had  controverted  the 
tongues.  The  tongues  belonged  to  appel- 
lants, who  could  have  had  them  on  demand, 
and  therefore  they  were  not  entitled  to  such 
credit  They  evidently  so  understood  when 
they  tendered  the  check  for  $S)75.65.  The 
first  and  second  Instructions  given  for  appel- 
lees, of  which  complaint  Is  made,  were  to  the 
effect  that,  if  the  Jury  believed,  from  the  evi- 
dence, the  appellees  were  to  have  St  Iiouls 
Inspection,  and  that  on  disagreement  they 
could  terminate  the  contract,  then  if  the  par- 
ties did  in  good  foith  disagree,  they  had  the 
right  to  terminate  the  contract  There  was 
evidence  to  sustain  these  instructions.  Com- 
plaint is  also  made  of  the  fourth  Instruction 
given  for  appellants.  It  was  to  the  effect 
that  the  bm-den  was  on  appellants  to  prove 
their  plea  of  set-off.  It  alleged  a  purchase  of 
all  the  cut  of  1^9*2,  and  the  failure  of  appel- 
lees to  deliver  such  cut,  whereby  appellants 
lost  large  proflts  on  contracts  made  by  them. 
The  instruction  is  sustained  by  Kelly  v.  Gar- 
rett, 1  Ullman,  (t4iMi52;  Laird  ▼.  Warren, 
92  III.  204.  The  appellants  were  bound  to 
prove  their  plea,  which  included  the  contract 
there  set  out.  After  such  proof,  it  would 
devolve  on  the  appellees  to  show  there  was 
no  such  contract  Robinson  v.  Parish,  62  111. 
130.  The  burden  of  proof  is  determined  by 
the  pleadings.  Phelps  v.  Jenkins,  4  Scam. 
48.  'Whenever,  whether  In  plea,  or  replica- 
tion, or  rejoinder,  or  surrejoinder,  an  issue 
of  fact  is  reached,  then,  whether  the  party 
claiming  the  Judgment  of  the  court  asserts 
an  affirmative  or  negative  proposition,  he 
must  make  good  his  assertion.  Un  him  lies 
the  burden  of  proof.'  1  Whart  Ev.  {  354. 
T)ie  Jury  were  fully  Instructed  that  the  plain- 
tiffs must  make  out  their  case  by  the  pre- 
ponderance of  the  evidence.  The  defend- 
ants were  required  to  do  the  same  on  the 
defense  set  up  in  the  special  plea.  They 
could  not  by  setting  up  in  their  plea  a  con- 
tract different  from  that  set  up  by  plaintiffs, 
cast  the  burden  of  proof  on  the  latter  to  show 
there  was  no  such  contract  Robinson  Case, 
supra,  is  in  point  The  case  was  fairly  tried 
on  its  merits,  and  the  Judgment  is  affirmed." 
The  principal  contention  in  this  court  is 
that  the  trial  court  erred  in  giving  to  the 
Jury,  at  the  request  of  plaintiffs  below,  the 
third  Instruction,  in  relation  to  the  credit  of 
$271.08,  claimed  by  defendants  as  so  much 
money  paid  by  them  for  wagon  tongues 
which  plaintiffs  had  not  delivered.  This  is 
the  instruction:  "The  court  instructs  you 
that  although  you  may  believe,  from  the  evi- 
dence, that  there  is  now  in  the  yard  of  the 
plaintiffs  at  Randies,  Mo.,  some  two  hun- 
dred and  seventy -odd  dollars*  worth  of  oak 
tongues,  for  which  the  defendants  had  paid 
the  plaintiffs  in  their  settlement  about  No- 
rember  29,  1892,  when  the  plaintiffs  took  the 


defendants'  two  notes  for  some  two  thou- 
sand dollars  each,  yet  the  defendants  are 
not  entitled  to  claim  credit  for  said  tongues, 
under  the  pleadings  in  this  cause,  or  oth- 
erwise, in  the  absence  of  evidence  to  show 
that  the  plaintiffs  have  converted  them  to 
their  own  use,  or  refused  to  deliver  said 
tongues  to  defendants.  Said  ttxigues,  on 
payment  therefor,  became  the  property  of 
the  defendants,  without  any  delivery  there- 
of by  the  plaintiffs  to  the  defendants." 
Counsel  are  in  error  In  insisting  that  the 
Judgment  includes  this  $271.08,  for  the  wag- 
on tongues.  The  tongues  had  been  pre- 
viously paid  for,  and  the  defendants  were 
claiming  credit  on  the  accotut  sued  on  for 
so  much  money  paid  for  the  tongues,  which 
they  claimed  had  never  been  delivered.  It 
was  not  disputed  that  the  tongues  were  In 
plalntlffB'  yard  ready  to  be  delivered,  and 
had  been  jtaid  for,  and  there  was  no  evidence 
that  the  plamuffs  had  converted  them  to 
their  own  use,  or  refused  to  deliver  them  on 
demand.  They  were  the  property  of  the  de- 
fendants, and  defendants  were  not  entitled 
to  any  credit  for  their  value,  or  the  amount 
paid  for  them.  In  the  absence  of  conversion, 
or  refusal  to  deUver,  by  the  plaintiffs.  As 
applied  to  the  evidence,  the  Instruction  was 
a  proper  one.  The  Judgrment  of  the  appel- 
late court  Is  affirmed.    Judgment  affirmed. 


(16»  lU.  BOO) 

TOWN  OP  BRISTOL  v.  TOWN  OP  POX. 

(Supreme  Court  of  Ulinois.     Jan.  20,  1896.) 

PoOB  ASD  PooK  La W8— Liability  fob  Support— 

RiOHT  TO  Remove  Faupeiw  aoaikst 

Tbeik  Wilu 

1.  Rev.  St  c.  107,  ( 16,  as  amended  by  Acta 
1889  &  Starr  &  C.  Ann.  St  937),  provides  that 
if  any  person  becomes  chargeable  as  a  pauper  in 
any  conuty  or  town  who  did  not  reside  therein 
12  months  immediately  preceding  bis  becoming 
80  chargeable,  but  resided  in  some  other  county 
or  town,  it  is  the  duty  of  the  county  or  town 
clerk  to  send  written  notice  to  the  county  clerk 
of  the  county  in  which  the  pauper  so  resided, 
or,  if  he  then  resided  in  a  town  supporting  its 
own  poor,  to  the  town  cleric,  requesting  the  re- 
moval of  such  pauper  and  payment  of  the  ex- 
penses accrued  and  to  accrue  in  taking  care  of 
the  same,  and  that  such  county  or  town  where 
sncb  pauper  so  resided  shall  pay  to  the  county  or 
town  so  taking  care  of  such  pauper  all  reason- 
able charges  for  the  same.  Held,  that  a  county 
or  town,  becoming  liable  to  another  for  the  sup- 
port of  rts  paupers  under  such  statute,  is  not  dis- 
charged from  that  liability  by  the  refusal  of  the 
pauper  to  return  or  consent  to  be  taken  back  to 
Its  own  territory;  and  this  whether  the  county 
or  town  liable  for  such  support  has  or  has  not 
the  right  to  remove  such  pauper  to  its  territory 
against  his  will.     45  III.  Apn.  330,  reversed. 

2.  A  county  or  town  caargeable  with  the 
support  of  a  pauper  residing  in  another  county 
or  town  of  the  state  has  the  right  to  remove  such 
pauper  against  his  will  to  its  territory. 

Craig,  C.  J.,  dissenting. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  the.  town  of  Bristol  against  the 
town  of  Fox  to  recover  for  money  expended 
In  the  support  of  paupers  residing  la  the  town 
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of  Bristol,  bat  for  the  support  of  'Wiiich 
plaintiff  alleged  defendant  was  liable,  under 
Rev.  St.  c.  107,  fi  16,  as  amended  by  Acts 
1889  (3  Starr  &  O.  Ann.  St  937).  From  a 
Judgment  of  the  appellate  court  (4S  IlL  App. 
830)  reversing  a  Judgment  In  favor  of  plain- 
tiff, the  latter  appeals.    Reversed. 

M.  O.  South-worth,  for  appellant  A.  0. 
Little,  for  appellee. 

WILKIN,  J.  This  action  in  assumpsit  was 
begun  in  the  circuit  court  of  Kane  county  by 
the  town  of  Bristol  against  the  town  of  Fox. 
A  trial  by  the  court  without  a  jury  resulted 
In  a  judgment  for  the  plaintiff  for  1222.20 
and  costs  of  suit  The  appellate  court  of  the 
Second  district,  on  appeal,  rendered  a  final 
Judgment  of  reversal,  but  incorporated  in 
the  same  a  finding  of  facts,  in  conformity 
with  section  88  of  the  practice  act  (2  Starr 
&  O.  Ann.  St  p.  1842,  par.  88),  and  granted 
an  appeal  to  this  court  upon  a  certifiaate  of 
importance. 

The  action  la  brought  under  section  16  of 
chapter  107,  Rev.  St,  as  amended  by  the  act 
of  1889  (3  Starr  &  C.  Ann.  St.  937),  which 
provides:  "If  any  person  shall  become 
chargeable  as  a  pauper  in  any  county  or 
town,  who  did  not  reside  therein  at  the  com- 
mencement of  twelve  months  immediately 
preceding  his  becoming  so  chargeable,  but 
did,  at  that  time,  reside  in  some  other  county 
or  town  in  this  state,  it  shall  be  the  duty  of 
the  county  or  town  clerk,  as  the  case  may 
be,  to  send  vrritten  notice,  by  mall  or  other- 
wise, to  the  county  clerk  of  the  county  in 
which  the  pauper  so  resided,  or  if  he  then 
resided  in  a  town  supporting  its  own  poor, 
to  the  town  clerk  of  such  town,  requesting 
the  proper  authorities  of  such  county  or 
town  to  remove  said  pauper  forthwith,  and 
to  pay  the  expenses  accrued  and  to  accrue, 
in  taking  care  of  the  same;  and  such  county 
or  town  as  the  case  may  be,  where  such 
pauper  resided  at  the  commencement  of  the 
twelve  months  Immediately  preceding  such 
person  becoming  chargeable  as  a  pauper, 
shall  pay  to  the  county  or  town  so  taking 
care  of  such  pauper,  all  reasonable  cbarees 
for  the  same,  and  such  amount  may  be  re- 
covered by  suit  In  any  court  of  competent 
jurisdiction."  No  propositions  of  law  were 
submitted  to  be  held  or  refused  by  the  trial 
court,  and  hence  it  must  be  presumed  that 
it  correctly  appiled  the  law  to  iiie  facts  of 
the  case,  and  that  the  appellate  court  re- 
versed its  Judgment  because  it  found  fbe 
facts  different  from  that  court  This  Is  fur- 
ther shown  by  the  fact  that  the  final  Judg- 
ment of  the  appellate  court  contains  a  cer- 
tificate of  the  facts  as  it  found  them 

It  appears  from  the  undisputed  facts  that 
both  these  towns  are  in  Kendall  county,  and 
each  supports  Its  paupers.  One  Arthur  Bell, 
with  his  family,  a  wife  and  four  small  chil- 
dren, was  a  resident  of  the  town  of  Fox 
prior  and  nndl  about  August  18, 1889,  when 
he  removed  into  the  town  of  Kendall  in 


said  county,  where,  in  January  following,  a 
fifth  child  was  bom.  The  family  remained 
in  Kendall  until  about  the  18th  of  March 
following,  and  then  removed  to  the  town  of 
Bristol,  where  they  have  since  resided.  On 
the  16th  of  May,  Bell  was  drowned,  leaving 
his  widow,  Sarah,  and  the  five  children  with- 
out means  of  support  She  at  once  applied 
to  the  supervisor  of  the  town  of  Bristol,  who, 
as  overseer  of  the  poor,  after  notifying  the 
authorities  of  the  town  of  Fox,  furnished 
her  with  necessaries  for  herself  and  children 
from  time  to  time  prior  to  the  15th  day  of 
August,  1890.  which  were  paid  tor  by  the 
town  of  Fox,  and  this  suit  is  brought  to  re- 
cover money  paid  for  such  support  furnished 
after  that  date.  The.  appellate  court  found 
the  facts  as  to  this  claim  as  follows:  "That 
all  necessaries  famished  the  said  Sarah  Bell 
and  her  family  before  the  15th  day  of  Au- 
gust, 1890,  by  the  appellee,  were  paid  for  by 
the  appellant;  that  before  that  date  appellant 
had  provided  her  and  her  family  a  suitable 
habitation  in  the  town  of  Fox  in  which  to 
live,  and  offered  to  remove  her  to  said  habi- 
tation, and  there  support  her  and  her  family; 
that  said  Sarah  Bell  refused  to  be  so  re- 
moved, and  threatened  with  prosecution  any 
one  who  should  attempt  to  remove  her;  that 
before  that  date  appellant  duly  notified  ap- 
pellee of  its  offer  to  so  remove  and  support 
her  in  the  town  of  Fox,  and  that  appellant 
would  not  pay  for  any  necessaries  furnished 
Sarah  Bell  or  her  family  while  she  remain- 
ed in  said  town  of  Btistol;  that  none  of  the 
necessaries  or  expenditures,  as  furnished 
said  Sarah  Bell  and  made  the  basis  of  this 
suit,  were  furnished  prior  to  the  15th  of 
August,  1890."  Manifestly,  the  finding  and 
Judgmeni  of  the  appellate  court  is  based  up- 
on the  fact  that  Mrs.  Bell  refused  to  allow 
herself  and  family  to  be  removed  to  the 
town  of  Fox,  and  the  notification  by  that 
town  to  the  town  of  Bristol  of  such  refusal, 
and  that  it  would  no  longer  be  responsible 
for  her  support  No  other  fact  necessary 
to  the  plaintiff's  right  of  action  is  controvert- 
ed by  the  defendant  or  found  adversely  to 
it  by  the  appellate  court  The  mother,  upon 
whom  was  cast  the  duty  of  supporting  not 
.  only  herself  but  her  Infant  children,  anu  be- 
ing unable  to  do  so,  but  compelled  to  apply 
to  the  public  authorities  for  relief,  as  was 
shown  in  our  former  opinion,  together  with 
her  children,  became,  in  contemplation  of 
law,  paupers.  Inhabitants  of  Taunton  ▼. 
Inhabitants  of  Mlddleborougb,  12  Mete. 
(Mass).  35;  Inhabitants  of  Garland  v.  In- 
habitants of  Dover,  19  Me.  441;  Inhabitants 
of  Clinton  T.  Inhabitants  of  York,  26  Me. 
167;  Green  r.  Inhabitants  of  Buckfleld,  8 
Greenl.  136;  Croydon  v.  Sullivan  Co.,  47  N. 
H.  179;  Town  of  Northfleld  v.  Town  of 
Roxbury,  15  Vt  622;  and  Town  of  Lyme  v. 
Town  of  East-Haddam,  14  Conn.  394.  That 
this  family  became  a  charge,  as  paupers,  in 
the  town  of  Bristol,  was  admitted  by  the  de- 
fendant (the  town  of  Fox)  by  its  paying  all 
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the  expenses  Incurred  by  the  former  tor 
their  support  prlw  to  August  15tb. 

The  sole  question  In  the  case,  therefore,  Is. 
was  the  town  of  Fox  discharged  of  its  Ua< 
blUty  for  the  support  of  this  family  by  its 
offer  to  remove  It  to  a  suitable  habitation 
within  its  own  boundaries,  and  there  pro* 
vide  for  it,  and  the  refusal  of  the  mother  td 
be  so  removed,  threatening  the  officers  with 
proseeution  If  any  attempt  was  made  to  do 
sa  Most  of  the  argument  for  and  against 
the  proposition  is  directed  to  the  inquiry 
whether  or  not  the  defendant  below  had  the 
right,  under  the  statute,  to  remove  the  pau- 
pers against  their  will.  CSouUsel  for  appellee 
insist  that,  its  officers  having  provided  for 
their  suitable  support  in  their  own  town^ 
to  which  the  paupers  refused  to  allow  them- 
selves to  be  taken,  and  the  statute  making 
no  provision  for  the  removal,  except  by  their 
consent,  its  liability  to  the  plaintiff  ceased. 
The  contention,  broadly  stated,  is  that  a 
county  or  town,  becoming  liable  to  another 
for  the  support  of  its  paupers  under  section 
16,  supra,  is  discharged  ttam  that  liability  i 
upon  the  refusal  of  the  pauper  to  return  or 
consent  to  be  taken  back  to  its  own  terri- 
tory, and  this  for  the  reason  that  It  has  no 
powM  of  removal  against  such  consent,  and 
bas'  a  right  to  say  where  and  how  it  will 
provide  for  the  support  of  its  poor.  On  the 
other  hand,  it  is  insisted  that  the  statute. 
by  fair  and  necessary  implication,  makes  it 
the  duty  of  the  county  or  town  so  liable  to 
remove  the  paupers  upon  proper  notice,  and 
that  the  statute  Itself  is  a  aufflcient  warrant 
and  authority  of  law  for  such  removal,  with 
or  without  the  consent  of  the  pauper,  and 
therefore  the  liability  continues  until  remov- 
al. In  disposing  of  this  controversy  in  our 
former  opinion  we  said:  "The  statute  of  this 
state,  while  requiring  the  town  of  settle- 
ment of  the  paui>er  to  remove  him  or  her 
from  the  town  in  which  he  or  she  may  be- 
come chargeable  as  a  pauper,  and  to  reim- 
burse such  town  for  the  expenses  incurred 
for  maintenance  prior  to  the  removal,  un- 
like the  statutes  In  many  of  the  states,  pro- 
vides no  way  for  the  judicial  ascertainment 
of  the  'pauperism,  and  for  procuring  a  Ju- 
dicial order  for  the  removal.  It  is,  however, 
clearly  contemplated  by  the  statute  that  the 
removal  shall  be  made,  and  the  town  In 
which  the  pauper  becomes  a  pubUc  charge 
relieved  therefrom,  and  the  burden  Is  by  law 
cast  upon  the  town  where  the  pauper  had 
resided,  and  had  his  or  her  place  of  settle- 
ment at  the  beginning  of  the  12  months 
next  preceding  his  or  her  becoming  a  public 
charge.  It  Is  also  clear  that  the  burden  of 
removal,  upon  proper  notice  being  given,  is 
upon  the  town  where  the  pauper  had  such 
settlement.  It  is  by  law  the  clear  duty  of 
the  town  or  political  subdivision  charged 
with  the  maintenance  of  the  poor,  in  which 
the  pauper  may  be,  to  provide  the  neces- 
sary support  while  the  pauper  is  domiciled 
In  such  town,  and  the  town  or  political  sub- 


division chargeable  with  the  support  of  the 
particular  pauper  Is  required  to  pay  to 
the  town  furnishing  the  same,  the  expense 
of  such  supiwrt  And.  the  proper  notice 
having  bem  given,  it  Is  expressly  provided 
tiiat  an  action  may  be  maintained  therefor. 
Moreover,  the  rlgtat  of  the  authorities  of  the 
town  legally  chargeable  with  the  support 
of  the  pauper  to  remove  him  or  her  is  clear- 
ly recognised  by  the  statute.  And  so  It  was 
said,  in  Town  of  Freeport  v.  Board  of  Su- 
pervisors, 41  111.  195:  'Inability  for  self-sup- 
port renders  It  necessary  that  the  pauper 
should  be  supported  as  a  public  charge,  and 
the  law  has  designated  what  political  subdi- 
vision of  the  people  shall  be  charged  with 
the  support,  and  has  therefore  given  the 
body  the  means  of  controlling  the  acts  of 
the  pauper  to  the  extent  necessary  to  render 
it  convenient  for  his  support  So  soon  as  he 
becomes  a  charge,  and  while  he  remains 
so,  he  ceases  to  be  a  free  agent,  but  is  in  the 
hands,  and  to  a  certain  extent  under  the, 
control,  of  the  public  officers  intrusted  with 
the  execution  of  the  poor  laws.'  Without 
pursuing  the  subject  further,  we  are  of  opin- 
ion, the  fact  of  pauperism  of  Mrs.  Bell  and 
family  being  established,  it  became  the 
duty  of  the  authorities  of  the  town  of  Fox,^ 
upon  proper  notice,  to  remove  them  from  the 
town  of  BrlstoL" 

Eecognizing  the  Importance  of  the  ques- 
tion, we  have  carefully  reconsidered  It  in 
the  light  of  the  authorities  cited  on  the  re- 
hearing, and  are  still  of  the  opinion  that  this 
Is  the  reasonable  and  only  practicable  con- 
struction to  be  placed  upon  the  statute. 
It  is  true  that  cases  cited  by  counsel  for 
appellee  hold  a  forcible  removal,  under 
somewhat  similar  statutes,  wrongful.  Back- 
us V.  Dudley,  3  Conn.  568,  is  relied  upon  as 
a  leading  case  to  that  effect.  That  was  a 
suit  by  paupers  for  forcibly  removing  them 
from  the  town  of  their  actual  residence  to 
that  of  their  settlement,  and  three  of  the 
five  judges  held  the  removal  actionable.  In 
the  dissenting  opinion  of  Brainard,  J.,  con- 
curred in  by  Bristol,  J.,  it  was  held  that, 
being  paupers,  the  plaintiffs  were  not  enti- 
tled to  set  up  their  choice  against  those 
whose  legal  duty  it  was  to  support  them; 
and  this  view  Is  in  harmony  with  the  deci- 
sion of  this  court  in  Town  of  Freeport  v. 
Board  of  Supervisors,  supra.  Other  cases 
referred  to  are  entirely  distinguishable  from 
the  one  under  consideration.  In  view  of  the 
statutes  and  state  of  facts  under  which  they 
were  decided,  or  are  In  conflict  with  the 
language  above  quoted  from  the  Town  of 
Freeport  Case.  Suppose  Mrs.  Bell  had  been 
a  woman  of  unsound  mind,  as  her  unreason- 
able conduct,  unexplained,  would  Indicate 
she  might  have  been;  would  her  refusal  to 
accept  the  offer  of  support  In  the  town  of 
Fox  have  excused  It  from  removing  her? 
Suppose  she,  as  well  as  the  father,  had  been 
dead,  or  that  she  had  abandoned  her  chil- 
dren, and  they  had  objected  to  being  re- 


Digitized  by 


Google 


890 


NORTHKASTEBN  REPORTER.  VoL  42. 


(hl 


moved;  would  it  be  contended  that  the  prop- 
er authorities  of  the  town  of  'Fox  would 
have  been  powerless  to  take  them  back?  It 
ma;  be  said,  In  such  case  the  mother  and 
children  wonld  not  be  sul  Juris,— she  on  ac- 
count of  mental  unsoundness,  and  they  be- 
cause of  their  Infancy.  But  these  disablU- 
tles  are  only  additional  ones  to  that  of  be- 
ing paupers.  So  soon  as  they  became  a 
charge,  and  while  they  remained  so,  they 
ceased  to  be  free  agents,  but  were  In  the 
hands,  and  to  a  certain  extent  under  the 
control,  of  the  public  officers  Intrusted  with 
the  execution  of  the  poor  laws.  Town  of 
Freeport  v.  Board  of  Supervisors,  supra. 
Having  the  right  under  the  statute  to  re- 
move these  people,  even  against  their  con- 
sent, as  we  think  It  had  under  the  facts 
certified  to  us  by  the  appellate  court,  and 
falling  to  do  so,  the  town  of  Fox  was  not  re- 
lieved from  Its  liability  to  pay  the  neces- 
sary expenses  "Incurred"  by  the  town  of 
Bristol  In  taking  care  of  them;  and  on  this 
ground  we  think  the  appellate  court  erred 
In  holding  the  defendant  not  liable  In  this 
action. 

But  there  Is  another  theory  upon  which  we 
think  the  liability  of  the  appellee  may  be 
based.  Suppose  It  ue  admitted  that  no  au- 
thority of  law  exists  for  the  forcible  remov- 
al of  these  paupers;  upon  whom  must  the 
consequent  burden  fall?  It  seems  to  us  that, 
unless  It  can  be  said  that  Mrs.  Bell  and  her 
children  ceased  to  be  persons  chargeable  as 
paupers  In  the  town  of  Bristol  upon  the  re- 
fusal of  the  mother  to  submit  to  a  removal, 
the  liability  of  the  town  of  their  settlement 
to  pay  for  their  support  did  not  cease,  be- 
cause they  were  not,  or  even  could  not  be, 
lawfully  removed.  We  think  It  clear,  also, 
that  the  mere  fact  that  the  mother  refused 
to  return  to  the  town  of  Fox  did  not  render 
her  children  any  the  less  paupers.  She,  with 
her  children,  were  lawfully  residing  in  the 
town  of  Bristol  at  the  time  they  were  over- 
come by  the  misfortunes  which  made  them 
paupers;  and  section  IS,  c  107,  supra,  casta 
upon  that  town  the  duty  to  "relieve  and  sup- 
port them."  But,  as  they  did  not  reside 
there  at  the  commencement  of  the  12  months 
immediately  preceding  their  becoming  pau- 
pers, but  then  resided  in  the  town  of  Fox, 
the  latter  became  liable  to  pay  for  "the  ex- 
penses accrued  and  to  accrue"  In  taking  care 
of  them,  upon  notice,  etc.  Stated  In  another 
way:  It  was  the  duty  of  Bristol  to  furnish 
the  support  and  notify  the  town  of  Fox. 
It  was  the  duty  of  the  latter  to  remove  the 
family  and  pay  all  expenses  Inciured  up  to 
that  time,  as  well  as  those  which  might  aft- 
'erwards  be  Incurred.  We  do  not  think  it  can 
be  seriously  insisted  that  these  duties  termi- 
nated with  giving  notice  and  paying  ex- 
penses to  that  time.  Certainly,  if,  on  ac- 
cotmt  of  sickness  or  other  sufficient  cause, 


they  could  not  be  removed,  the  duty  to  pro- 
vide and  the  liability  to  pay  therefor  would 
continue,  Just  as  before,  ft  is  to  be  observ- 
ed, in  this  connection,  that  the  appellate 
court  does  not  find  the  fact  to  be  that  they: 
Informed  her  that  they  would  not  pay  for 
her  support  if  she  remained  In  the  township,, 
but,  simply  upon  her  refusal,  they  notified  i 
the  authorities  of  Bristol.  In  our  opinion, 
the  fact  that  the  removal  was  not  made,  be- 
cause objected  to  by  the  mother,  in  no  way: 
affects  that  duty  and  liability.  The  paupers 
were,  by  law,  chargeable  to  the  town  of  Fox. 
The  duty  of  supporting  them  while  residing 
In  Bristol  was  imposed  by  the  statute  upon 
the  town  of  Bristol,  with  the  right  over  toi 
recover  from  the  town  of  Fox.  As  we  con-i 
strue  this  statute,  the  town  of  Bristol  was 
legally  bound  to  provide  the  necessaries  of. 
life  for  this  woman  and  her  children  while  | 
they  resided  there,  and  the  town  of  Fox 
(where  they  properly  belonged)  was  legally: 
liable  to  compensate  it  for  such  expenditures.; 
Therefore,  if  It  were  true  that  the  town  of' 
Fox  had  no  legal  power  to  remove  them,j 
they  would  have  no  right  to  visit  the  conse-' 
quence  of  that  liaUllty  upon  the  town  of' 
BrlstoL  It  is  not  pretended  that  the  refusal 
to  be  removed  was  in  any  sense  attributable 
to  the  town  of  Bristol.  It  was  not  Its  duty, 
under  the  statute,  to  remove  them;  and  cer- 
tainly they  were  clothed  with  no  more  pow- 
er to  do  so  than  the  town  of  Fox,  whose  duty. 
It  was  to  remove  them  and  pay  for  their  sup- 
port. And,  we  repeat,  unless  it  can  be  said 
that  the  town  of  Bristol  would  have  been 
Justifiable,  under  the  law.  in  refusing  to  pro- 
vide food,  clothing,  and  shelter  for  these 
helpless  children,  and,  incidentally,  their 
mother,  we  cannot  perceive  upon  what  prin- 
ciple of  law  or  Justice  the  town  of  Fox  can 
be  allowed  to  say,  "We  will  not  pay  for 
these  necessurles  of  life,  although  we  are 
cliargeable  with  them,  Iiecause  the  mother 
has  refused  to  be  removed  to  the  place  we 
have  provided  for  her."  The  whole  theory 
of  the  contention  r.t  the  defendant  in  this 
case  seems  to  be  that,  notwithstanding  the 
law  has  cast  the  burden  of  providing  for 
these  paupers  upon  It,  yet.  Inasmuch  as,  by 
her  obstinacy,  the  mother  will  not  allow  it 
to  provide  that  support  at  the  place  and  In 
the  mannei:  it  desires  to  do  so,  it  can  shift 
Its  burden  upon  the  town  of  Bristol,  which 
has  only  Incurred  a  temporary  liability,  un- 
der the  law,  by  reason  of  the  misfortune  or 
accident  of  having  them  resident  in  that 
town  at  the  time  they  became  chargeable  as 
paupers.  The  Judgment  of  the  appellate 
court  wlU  accordingly  be  reversed,  and  that 
of  the  circuit  court  affirmed.    Reversed. 

ORAIO,  a  J.,  dissents.  CARTWRI6HT, 
J.,  took  no  part  in  the  consideration  of  this 
case. 
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BARRETT  et  al.  t.  MT.  GRBBNWOOU 

CEMETERY  ASS'N  et  al. 

(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 
NuiSAitoB— Cndbrdbainiko  Cbmbtbbt  into 

StkEAM— iNJDNOTIOif. 

1.  The  conatruction  of  a  sewer  by  a  ceme- 
■terjr  association  to  underdrain  ground  used  for 
burial  purposes,  and  to  discharge  into  a  spring 
brook,  will  be  enjoined  at  the  suit  of  the  owne^ 
of  farm  lands  on  the  stream,  below,  where  it  is 
shown  that  the  effect  would  be  to  so  pollute  the 
water  as  to  render  it  unfit  for  use  either  by  hu- 
man beingps  or  stock.     57  111.  App.  401,  rerersed. 

2.  The  fact  that  the  waters  of  a  stream  are 
contaminated  to  some  extent  by  the  natural  and 
nnaToidable  drainage  of  surface  water  into  it 
does  not  justify  their  deliberate  pollution  by  the 
nnderdrainage  of  a  cemetery  therein  for  the  pur- 

?08e  of  improving  the  site  as  a  burial  place.     57 
II.  App.  401,  reversed. 


% 


3.  The  fact  that  pollution  of  a  stream  is  a 
crime,  by  Cr.  Code,  {  221,  does  not  deprive  a 
court  of  equity  of  its  power  to  enjoin  the  act, 
where  its  result  would  be  irreparable  injury  to 
the  persons  or  property  of  others. 

Appeal  from  appellate  court.  First  district 
Action  In  equity  by  Oeorge  D.  Barrett  and 
others  against  the  Mt.  Greenwood  Cemetery 
Association  and  others.  A  decree  of  the  cir- 
cuit court  dismissing  the  bill  was  affirmed 
by  the  appellate  court  (57  lU.  App.  401),  and 
plaintiffs  appeal.    Reversed. 

Holden  &  Buzzell  and  Whitehead  &  Stoker, 
for  appellants.  Runyan  &  Runyan,  for  ap- 
pellees. 

CARTER,  J.  This  was  a  bill  In  equity  filed 
In  the  circuit  court  of  Cook  county  by  cer- 
tain landovrners,  who  are  appellants  here,  to 
enjoin  appellees,  two  cemetery  corporations, 
from  constructing  a  certain  sewer  so  as  to 
drain  their  cemeteries,  and  especially  to  un- 
derdrain certain  wet  and  swampy  portions 
thereof,  used  and  to  be  used  in  burying  -the 
dead,  into  a  running  stream  of  water  flow- 
ing through  appellants'  lands.  The  sewer 
empties  into  the  brook  where  It  crosses  Mor- 
gan avenue,  above  appellants'  lands,  and  Is 
being  constructed  eastward  along  said  ave- 
nue, between  said  cemeteries,  with  lateral 
extensions  or  spurs  extending  into  the  ceme- 
teries for  drainage,  and  especially  designed 
to  di-aln  certain  swampy  portions  thereof, 
as  appear  unfit  for  burial  purposes  unless 
underdralned.  The  sewer  Is  being  construct- 
ed under  a  contract  between  the  two  ceme- 
tery companies,  of  the  one  part,  and  the 
commissioners  of  highways  of  the  town  of 
Worth,  of  the  other  part,  whereby  the  for- 
mer are  to  construct  the  sewer  at  their  own 
expense,  and  to  pay  all  damages  to  private 
property,  and  the  town  Is  to  keep  the  same 
open  and  in  repair  for  the  use  of  the  ceme- 
tery companies,  and  adjoining  property  own- 
ers are  to  have  the  right  to  connect.  There 
is  but  little  dispute  as  to  the  law  of  the 
case,  the  controversy  relating  chiefly  to  mat- 
ters of  fact  The  testimony  was  taken  by 
the  master,  to  whom  the  cause  was  refer- 
red.    Many  witnesses  were  examined,  and 


the  evidence  Is  too  voluminous  to  be  set  out. 
to  any  considerable  extent  here.  The  tes-' 
tlmony  shows,  however,  that  said  brook  is  a 
small,  shallow  stream,  which  rises  north  of: 
Morgan  avenue  or  111th  street,  In  the  town: 
of  Worth,  and  flows  southerly,  fed  by 
springs  along  Its  course,  across  said  avenue,' 
through  the  GO  acres  of  land  owned  by  com- 
plainant George  D.  Barrett;  thence  south 
through  a  100-acre  tract  owned  by  complain- 
ant W.  B.  Brayton,  and  across  Raymond  ave- 
nue, or  llQth  street,  and  through  land  owned 
by  complainant  Saxton;  and  thence  through 
an  80-acre  tract  owned  and  occupied  by  com- 
plainant Ira.  S.  Brayton,  and  80  acres  owned 
and  occupied  by  Friederick  Joebnke;  thence 
across  Lyon  avenue,  or  119th  street,  over  a 
40-acre  tract  of  land  owned  by  complainants 
John  T.  Dale  and  George  D.  Robinson.  South 
of  Morgan  avenue  2%  miles  in  a  direct  line, 
but  4  miles  by  the  brook,  complainant  Au- 
gust Croever  occupies  a  block  of  ground  on. 
which  he  has  constructed  Ice  houses,  and 
where  he  conducts  an  ice  business  of  $5,000 
or  $6,000  a  year.  The  brook  that  runs  through 
the  lands  of  the  other  complainants,  north  of 
his  premises,  empties  Into  Stoney  creeic, 
about  three-fourths  of  a  mile  above  his  place. 
He  has  harvested  ice  from  Stoney  creek,  and 
sold  same  in  Chicago  and  vicinity,  for  14 
years  past,  for  refrigerator  and  domestic 
purposes.  The  lands  of  the  other  complain- 
ants are  used  tor  pasturage  and  for  farming 
purposes,  and  the  water  of  the  brook  Is  used 
for  stock,  and,  to  some  extent,  Is  used  In  the 
homes  of  the  occupants  of  the  land,  for  do- 
mestic purposes.  This  brook  running  through 
said  lands  receives  the  washings  from  the 
streets,  and  from  manured  lands  used  for 
raising  cabbages,  adjoining  it,  north  of  the 
land  of  complainants;  and  in  times  of  fresh- 
ets the  brook  is  muddy,  but  it  is  clear  in  Its 
natural  condition.  Ditches  have  been  con- 
structed along  Morgan  avenue,  and  surface 
water  coming  south  on  Johnson  avenue, 
which  intersects  Morgan  avenue,  is  carried 
along  the  ditches  into  the  brook.  Dr.  Bay- 
ard Holmes  testified,  as  an  expert  bacteriolo- 
gist, that  bodies  buried  in  boxes  of  wood 
would  sooner  or  later  be  so  liquified  as  to  be 
practically  Incorporated  with  the  soil  in 
which  they  were  buried,  and  that  the  subter- 
ranean drainage  of  a  cemetery  draining  into 
a  sewer  of  brick  and  mortar,  as  ordinarily 
built,  if  drained  into  a  spring  brook,  would 
carry  contamination,  and  pollute  such  a 
brook  for  five  miles  or  more,  and  that  brook, 
being  dammed  for  Ice-maklng  within  four 
miles  from  the  cemetery,  would  result  In  a 
pond  from  which  Ice  of  a  very  pernicious 
quality  would  be  harvested;  that  the  water 
from  a  brook  Into  which  such  sewerage 
drained  would  be  unhealthy  for  cows,  and 
unfit  for  drinking  purposes  or  for 'cooking 
water,  for  domestic  use.  The  testimony  of' 
other  witnesses  showed  that  the  lands 
through  which  the  brook  runs,  Into  which, 
the   drainage   from  the  cemetery   emptied. 
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would  be  unfitted  for  dairy  purposes  and 
stock-raising,  by  reason  of  the  contamlnatloii 
of  ttie  water  by  the  sewer. 

We  have  read  and  considered  all  the  evi- 
dence with  care,  and  are  of  the  opinion  that 
it  sustains  the  conclusions  reached  by  the 
master.  In  his  report  the  master  found  tliat 
injurious  products  of  decomposition  do  ema- 
nate from  animal  bodies  buried  in  the  earth; 
that  these  emanations  do  enter  into  the  soil 
In  which  said  bodies  are  buried;  that  the 
surface  water,  percolating  through  the  soil, 
takes  up  these  emanations;  that  if  the  sewer 
referred  to  in  Exhibit  A  is  constructed,  with 
the  lateral  drains  extending  into  the  said  cem- 
eteries referred  to  in  the  bill  of  complaint  fil- 
ed in  this  cause,  these  unwholesome  products 
of  decomposition  will  percolate  through  the  soil 
and  penetrate  the  sewer,  and  will  be  carried 
by  the  said  eewer  and  empty  into  the  spring 
brook,  and  that  the  contents  of  the  said  sewer 
will  contaminate  the  waters  of  the  spring 
brook  to  a  greater  extent  than  they  are  now 
contaminated  from  any  cause  shown  to  exist, 
and  will  contaminate  the  waters  of  the  said 
spring  brook  to  a  greater  extent  than  they 
would  be  contaminated  from  any  natural 
cause,  or  from  any  conditions  existing  prior 
to  the  construction  of  the  proposed  sewer  re- 
ferred to  in  Exhibit  A;  and  that  the  prepon- 
derance of  the  evidence  on  the  main  issue  was 
in  favor  of  the  complainants,  and  that  the 
material  allegations  of  their  bill  were  sustain- 
ed. The  circuit  court  sustained  exceptions  to 
this  report  and  dismissed  the  bill,  and  its  de- 
cree has  been  affirmed  by  the  appellate  court. 
In  this  we  think  there  was  error.  The  very 
purpose  of  the  sewer  was  to  furnish  under- 
drainage,  as  well  as  surface  drainage,  to  these- 
cemeterles.  Some  portions  of  their  grounds 
were  so  wet  and  swampy  that  water  would 
rise  in  openings  for  graves,  when  dug,  to  such 
an  extent  as  to  compel  their  abandonment, 
and  the  selection  of  more  elevated  ground  in 
their  stead.  It  is  true,  it  was  shown  that 
some  of  the  highways  of  the  town  would  be 
drained  and  benefited;  but  the  chief  purpose 
and  object  in  view  was  to  furnish  cemetery 
drainage,  and,  to  accomplish  this,  the  ceme- 
tery companies  were  willing,  and  agreed,  to 
pay  the  whole  expense.  Experienced  bacteri- 
ologists testified  that,  if  the  sewer  were  con- 
structed and  finished  as  contemplated,  poison- 
ous exudations  would  be  carried  from  de- 
composing human  Ixidies  by  the  percolating 
waters  into  the  sewer,  and  from  thence  into 
the  spring  brook,  polluting  and  contaminating 
its  waters,  and  rendering  them  unfit  for  use 
for  man  or  beast,  dangerous  to  the  health  of 
those  who  should  use  the  water  for  drinking 
or  domestic  purposes,  or  who  should  use  the 
milk  of  cows  that  drank  from  the  brook,  and 
that  ice  which  should  be  liarvested  from  ponds 
formed  by  the  brook  upon  the  lands  of  com- 
plainant Beeder  would  be  of  a  very  iiemicious 
quality.  There  was  some  conflict  in  the  evi- 
dence on  the  question  as  to  whether  or  not 
the  stream  would  be  thus  polluted  by  the  sew- 


er, but  we  think  the  dear  preponderance  of 
the  evidence  sustains  the  finding  of  the  mas- 
ter that  it  would  be.  It  would  also  seem  to 
accord  with  the  common  opinion  of  mankind 
that  underdrains  in  wet  and  marshy  land  fill- 
ed with  decaying  bodies,  leading  Into  a  run- 
ning brook  fiowiug  within  a  mile  of  such  land, 
would  pollute  the  waters  of  the  brook.  The 
evidence  does  not  show,  nor  does  experience 
or  science  appear  to  teach,  Just  how  far  this 
pollution  would  continue  in  the  flowing  wa- 
ters. One  witness  testified  that  it  might  con- 
tinue from  5  to  SO  miles  before  the  purification 
would  become  complete,  but  we  think  It  clear- 
ly appears  that  the  waters  would  probably  be 
contaminated  by  this  sewer  while  fiowing 
through  the  lands  of  all  the  complainants. 
Some  of  these  lands  were  Immediately  below 
the  mouth  of  the  sewer,  and  the  furthest  was 
within  four  miles.  The  brook  is  small,  but 
perennial.'  It  Is  fed  along  its  course  below 
the  mouth  of  the  sewer  by  small  springs  of 
pure  water  rising  from  the  bed  of  the  stream. 
It  flows  through  the  private  property  of  com- 
plainants. They  used  its  water  for  stock,  for 
cows  kept  for  dairy  purposes,  for  making  ice, 
and  at  times  for  domestic  purposes. 

The  defendants  attempted  to  break  the 
force  of  the  case  made  by  complainants,  by 
showing  that  the  waters  of  the  brook,  and 
the  springs  along  its  course,  were  already 
polluted  by  the  washings  from  manured 
lands  used  in  gardening,  and  from  decaying 
vegetables  and  other  refuse  matter,  and  were 
successful  in  showing  that  In  wet  weather 
the  waters  of  this  stream  were  rendered  im- 
pure from  these  causes.  They  also  showed 
that  another  drain,  of  a  somewhat  similar 
kind,  from  Bit.  Hope  Cemetery,  discharged 
its  waters  into  a  ravine  which  in  wet  weath- 
er carried  such  waters  into  the  brook  in 
question  at  a  point  below  the  land  of  some 
of  the  complainants,  and  above  that  of  oth- 
ers. But  we  know  of  no  rule  of  law  that 
sanctions  one  wrong  because  another  has 
preceded  it.  It  is  doubtless  true  that  streams  ' 
of  water  cannot  be  kept  as  pure  when  flow- 
ing through  lands  occupied  by  populous  com- 
munities as  when  fiowing  through  sparsely- 
settled  lands;  but  these  effects^  that  unavoid- 
ably arise  from  the  occupation  and  cultiva- 
tion of  the  soil  by  man,  do  not  Justify  the  de- 
liberate pollution  of  a  stream  of  water  flow- 
ing through  private  property,  in  order  that 
the  interests  of  private  persons,  or  even  of 
the  public,  may  be  enhanced  thereby.  There 
are  very  few  streams  of  water  flowing 
through  a  densely-populated  country  which 
are  not  more  or  kss  polluted  from  general 
causes  arising  from  the  occnpation  and  cul- 
tivation of  the  adjacent  lands.  The  courts 
have  no  power  to  prevent  pollution  so  oc- 
curring. 28  Am.  &  Bng.  Ene.  Law,  971,  note; 
Mayor,  etc.,  of  Baltimore  v.  Warren  Mannf  g 
Go.,  59  Md.  98.  Bnt  it  Is  a  well-recognized 
branch  of  equity  Jurisdiction  to  restrain  l^ 
injunction  the  fouling  of  mnning  streams 
that  pass  over  the  lands  of  others,  by  con- 
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uecting  sewers  tbeiewlth,  or  by  other  means, 
bO  as  to  endanger  the  comfort  and  health  of 
others,  or  to  cause  Irreparable  Injury  to  their 
property  rights.  2  High,  luj.  p.  S08,  »  7»1, 
795;  People  t.  City  of  St  Lools,  5  Oilman, 
351;  Wahle  t.  Reinback,  76  Dl.  322;  Metro- 
politan City  Ry.  Uo.  v.  City  of  Chicago,  96 
III.  020;  Minire  T.  Hopeman,  87  DL  430;  Cat- 
llu  V.  Valentine,  9  Palg6,  575;  Lyon  v.  M> 
I..iughllu,  32  Vt  423;  Village  Of  Dwlght  t. 
Haves,  150  111.  2Ti,  37  N.  K.  218.  And  ibe 
mere  fact  that  in  the  case  at  bar  the  waters 
of  this  stream  may  have,  to  some  extent, 
been  i-endered  nnwholesome  when  flooded  by 
the  washings  from  manured  lands,  or  by  the 
connections  of  other  drains,  Is  no  excuse  for 
the  threatened  pollution  by  the  cemetery 
companies.  28  Am.  &  Eng.  Enc.  Law,  908, 
974.  It  Is  declared  by  section  221  of  the 
Criminal  Code  to  be  a  public  nuisance  "to 
corrupt  or  render  imwholesome  or  impure 
the  water,  of  any  spring,  river,  stream,  pond 
or  lake,  to  the  injury  or  prejudice  of  oth- 
ers," and  the  offense  is  punishable  by  Indict- 
ment; but  the  "bare  fact  that  the  statute 
gives  a  remedy  by  Indictment  does  not  de- 
prive the  court  of  its  equitable  powers." 
Mlnke  t.  Hopeman.  87  111.  460.  In  Wahle  t. 
Reinback,  76  lU.  322,  It  was  hdd  that  a  bin 
would  lie  to  enjoin  the  erectlor  of  a  privy 
80  near,  to  complainant's  dwelling  and  w^ 
of  water  as  that  it  would  become  Injurious 
to  the  health  and  comfort  of  himself  and 
family,  and,  after  citing  previous  decisions 
of  this  court,  it  was  said:  "These  cases, 
however,  recognize  the  doctrine  which  is 
supported  by  all  the  authorities  on  this 
branch  of  equity  Jurisdiction,  that  where  the 
injury  resulting  from  the  nuisance  is.  In  its 
nature,  irreparable,  as  when  loss  of  health, 
loss  of  trade  destruction  of  the  means  of 
subsistence,  oi  pe-manent  rnln  to  property 
win  ensue  from  the  wrongful  act  or  erec- 
tion, courts  of  equity  will  interfere  by  in- 
junction, In  furtherance  of  Justice  and  the 
violated  rights  of  property."  Injunctive  re- 
lief will  be  granted  to  ;)revent  one  proprietor 
from  causing  filthy  or  contaminated  water 
to  percolate  from  his  soil  Into  adjoining 
lands  to  the  Injury  ot  his  neighbor.  27  Am. 
&  Eng.  Enc  Law,  487.  The  evidence  does 
not  sustain  appellees'  contention  that  the 
purpose  of  the  sewer  Is  mere  surface  drain- 
age, or  the  carrying  off  more  rapidly  of  wa- 
ters from  the  surface  of  the  cemetery 
grounds,  which,  by  the  slower  process  of 
percolation  and  natural  drainage,  would 
eventually  find  their  way  to  the  same  stieam, 
and  in  a  more  Impure  condition.  The  con- 
tract shows  that  the  sewer  was  to  be  at  all 
times  kept  open,  and  to  be  used  by  the  two 
cemeteries  for  carrying  away  all  surface  wa- 
ter, and  ah  a  drain  for  said  cemeteries,  and 
the  plan  and  purpose  of  construction  show 
that  one  of  its  principal  objects  was  the  nn- 
'lerdralning  ot  tht  wet  and  swampy  iiortlons 
"r  the  cemeteries;  and  much  the  laixer  por- 


tion of  the  evidence  relates  to  the  effect 
the  decaying  bodies  buried  in  the  cemetery 
would  have  on  the  percolating  waters  which 
It  Is  intended  the  sewer  should  carry  off  In- 
to this  brook.  In  Robb  v.  Village  of  La 
Grange,  158  111  21,  42  N.  B  77,  it  was  said 
that  "under  the  rulings  of  this  court,  which 
we  believe  to  be  in  harmony  with  the  cur- 
rent of  authority  bearing  on  the  question,  a 
village  or  city  cannot  run  its  sewerage  be- 
yond the  Incorporated  limit,  and  empty  It  on 
the  adjoining  premises  of  some  landowner, 
where  a  stench  is  created,  and  the  sewage 
Is  detrimental  to  the  beaith  of  the  neighbor- 
hood. Nor  will  a  village  or  incorporated 
town  be  permitted  to  empty  its  sewage  into 
a  stream  of  water  where  the  result  is  the 
pollution  of  the  stream.  In  other  wot^,  if 
a  nulsanc«;  Is  established  by  carrying  the 
sewage  of  a  village.  Incorporated  town,  or 
city  in  a  drain  oi  sewer  beyond  the  limits  of 
the  incorporation,  a  bill  in  equity  will  lie  on 
behalf  of  auy  person  injured.  The  real  ques- 
tion in  this  case  is  whether  the  evidence  is 
sufficient  to  establish  a  nuisance."  And  In 
View  of  the  fact  that  the  witnesses  were  ex- 
amined in  open  court  in  that  case  when  the 
Issue  was  heard,  and  that  the  trial  Judge,  at 
the  request  of  the  parties,  went  upon  the  lo- 
cus in  quo,  and  personally  viewed  the  prem- 
ises, and  found,  as  a  matter  of  fact,  that  no 
nuisance  was  created,  this  conil  declined  to 
reverse  such  finding,  but  did  hold  that  in 
view  of  the  fact  that  the  bill  was  filed  be- 
fore the  sewer  was  completed,  and  the  trial 
was  had  before  it  could  be  satisfactorily  de- 
termined whether  the  final  result  of  the 
sewer  would  be  to  create  a  nuisance  or  not, 
the  bill  should  have  been  dismissed  without 
prejudice.  Under  the  facts  proved  in  the 
case  at  bar,  we  are  satisfied,  as  found  by  the 
master,  that  a  nuisance  would  be  created, 
and  that  the  decree  should  have  been  for  the 
complainants. 

The  town  of  Worth  -filed  a  cross  bill  to  set 
aside  the  contract  on  the  ground  that  the 
commissioners  had  no  power  to  make  it,  and 
because  it  .was  not  made  or  authorized  at 
any  meeting  of  the  commissioners.  It  is 
plain  that  neither  party  had  any  right  by 
contract  to  authorize  the  pollution  of  the 
stream  in  question.  But  we  see  no  occasion 
for  setting  aside  the  contract  It  will  be 
time  enough  to  consider  how  far  the  town  la 
bound  when  Its  liability  under  the  contract 
is  asserted  or  denied  in  some  proceeding 
making  such  consideration  necessary.  We 
hold,  therefore,  that  the  circuit  court  erred 
in  dismissing  the  bill  of  complaint,  but  did 
not  err  in  dismissing  the  cross  bill.  The 
Judgment  of  the  appellate  court  and. the  de- 
cree of  the  circuit  court;  except  as  to  the  dis- 
missal of  the  cross  bill,  are  reversed,  and 
the  cause  is  remandec*  to  the  latter  court, 
with  directions  to  enter  a  decree  In  accord- 
ance with  the  prayer  of  the  bill  of  com- 
plaint   Reversed  and  remanded. 
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(159  111.  223) 

McOHESNBY  ▼.  CITI  OF  CHICAGO. 

(Sapreme  Goart  of  Illinois.     Jan.  20,  1896.) 

Act— Subject— TiTt.c—OsDiN4iiox—PRii>A.  Faoib 

ProOp— Administration  op  Oath— 

Bill  or  Exceptions. 

1.  The  act  of  June  17,  1893,  authorizing 
cities  to  issue  interest-bearing  bonds  to  anticipate 
the  collection  of  deferred  installments  of  special 
assessments,  is  not  in  conflict  with  Const,  art.  4, 
I  13,  declaring  that  no  act  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in 
its  title,  though  no  reference  to  interest  on  said 
bonds  is  made  in  the  title  of  said  act. 

2.  The  city  clerk's  certificate  attached  to  an 
ordinance,  reciting  that  the  document  was  a 
true  and  correct  copy  of  an  ordinance  passed  by 
the  council  and  deposited  In  his  office,  is  suffi- 
cient prima  facie  proof  of  its  passage. 

3.  A  notary,  who  is  also  superintendent  of 
the  special  assessment  department,  is  compe- 
tent to  administer  the  oath  to  the  commissioners 
who  arc  to  make  on  assessment. 

4.  Where  the  record  shows  that  the  cause 
was  tried  before  the  sole  presiding  judge  of  the 

,  coun^  corrt,  the  fact  that  the  bill  of  exceptions 
:  was  signed  by  another  person  as  county  judge  is 
ground  only  for  striking  said  bill  from  the  rec- 
ords, if  a  motion  is  made  for  that  purpose. 

Appeal  from  Cook  county  court;  Richard 
Yates,  Judge. 

Alfred  B.  McChesney  appeals  from  a  Judg- 
ment of  the  county  court  of  Cook  county  con- 
firming a  special  assessment  levied  to  pay 
the  cost  of  improving  a  certain  street  In  the 
city  of  Chicago.    Affirmed. 

F.  W.  Becker,  for  appellant.  E.  S.  Metcalf, 
for  appellee. 

CRAIO,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook  coun- 
ty confirming  a  special  assessment  levied  to 
pay  the  cost  of  improving  Rhodes  avenue 
from  Sixty-Third  street  to  Tenth  Chicago 
avenue,  under  an  act  entitled  "An  act  to  au- 
thorize the  division  of  special  assessments  in 
cities,  towns  and  villages  into  installments, 
and  authorizing  the  issue  of  bonds  to  antici- 
pate the  collection  ot  the  deferred  install- 
ments," approved  June  17,  1893. 

It  is  first  contended  by  counsel  for  appel- 
lant that  the  act  of  1893,  so  far  as  it  relates 
to  Interest,  is  unconstitutional.  The  act  pro- 
vides that  the  assessment  may  be  divided 
into  installments,  and  the  corporate  authori- 
ties may  issue  bonds,  payable  out  of  said  In- 
stallments, bearing  interest.  It  is  said  the 
linterest  feature  is  not  embraced  in  the  title 
of  the  act,  and  contravenes  section  13.  art 
4,  of  tbe  constitution.  Tliat  part  of  the  sec- 
tion bearing  on  the  question  declares.  "No 
act  hereafter  passed  shall  embrace  more  than 
.one  subject,  and  that  shall  be  expressed  in 
Ithe  title."  In  Fuller  v.  People,  92  111.  182, 
in  considering  this  clause  of  the  constitution, 
,\re  held,  "The  general  purpose  of  tbe  constt- 
'tutlonal  provision  that  no  act  shall  embrace 
.more  than  one  subject  which  must  be  ex- 
pressed in  the  title,  is  accomplished  when  a 
'law  has  but  one  general  object,  which  is 
fairly  indicated  by  its  title."  Tbe  law  bei« 
Involved  had  but  one  general  object,  and 


that  was  to  authorize  tbe  division  of  special 
assessments  into  installments,  and  confer- 
ring authority  to  issue  bonds  to  anticipate 
the  collection  of  the  deferred  installments, 
and  this  was  embraced  In  the  title  of  the 
act  The  question  of  interest  on  the  Install- 
ments or  bonds  was  a  mere  incident,  and  the 
fact  that  it  was  omitted  from  the  title  of  the 
act  did  not  impair  its  validity.  In  framing 
a  bill,  it  is  next  to  impossible  to  incorporate 
in  the  title  the  various  details  of  the  law,  and 
the  fact  that  they  may  be  omitted  from  the 
title  does  not  render  the  act  unconstitutlonaL 

It  is  said  tbe  ordinance  is  oppressive,  un- 
reasonable, and  uncertain.  After  a  careful 
examination  of  the  ordinance,  so  far  as  we 
are  able  to  determine,  it  is  not  liable  to  any 
of  tbe  objections. 

It  is  also  claimed  that  no  ordinance  was 
proven  or  recited  In  the  petition.  What  pur- 
ported to  be  an  ordinance  providing  for  the 
Improvement  was  set  out  in  the  petition. 
The  certificate  to  this  ordinance,  dated  March 
15,  1895,  did  not  show  that  the  document 
was  a  certified  copy  of  an  ordinance  passed 
by  tbe  city  council;  but  the  record  contains 
another  certificate,  attached  to  the  ordinance 
by  the  city  clerk,  under  his  official  seal,  on 
July  16.  iB95,  whicb  shows  that  the  docu- 
ment is  a  true  and  correct  copy  of  an  ordi- 
nance passed  by  tbe  city  council  on  the  11th 
day  of  February,  1895,  and  deposited  in  the 
office  of  the  clerk  on  the  same  day.  This 
was  put  in  evidence  on  the  hearing,  and  un- 
der the  rule  laid  down  In  Lindsay  v.  City 
of  Chicago.  115  111.  120,  8  N.  E.  443.  It  was 
sufficient  prima  fade  evidence  of  tbe  passage 
of  tbe  ordinance. 

It  is  also  contended  that  the  commissioners 
who  made  the  assessment  were  not  properly 
sworn,  because  .the  oath  was  administered 
by  the  superintendent  of  tbe  special  assess- 
ment department  of  the  city.  It  seems  this 
officer  was  a  notary  public,  and  as  such  he 
administered  tbe  oath  to  the  commissioners, 
as  he  clearly  had  the  right  to  do.  The  fact 
that  the  notary  before  whom  the  commis- 
sioners wert  sworn  held  tbe  position  of  su- 
perintendent of  assessment  department  did 
not  prevent  him  from  administering  an  oath 
as  notary  public  to  any  person.  Peck  v. 
People,  153  111.  454,  39  N.  B.  117. 

The  next  error  complained  of  is  that  the 
placita  shows  that  Orrtn  N.  Carter  was  the 
sole  presiding  Judge  of  tbe  county  court, 
while  this  cause  was  tried  before,  and  the 
bill  of  exceptions  signed  by  "Rich'd  Tates, 
County  Judge."  Upon  an  examination  of 
the  record.  It  will  be  found  that  the  placita 
shows  Crrin  N.  Carter  was  the  sole  presiding 
Judge  of  the  county  court  of  Cook  county, 
and  the  record  further  discloses  the  fact  that 
the  proceedings  In  this  case  were  bad  before 
him.  It  nowhere  appears  In  the  bill  of  ex- 
ceptions, or  elsewhere,  that  a  hearing  was 
had  before  Richard-  Yates.  His  name  no- 
where appears  In  the  record,  except  his  sig- 
nature is  attached  to  the  bill  of  exceptions. 
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The  fact  that  Rlcbard  Tates,  county  judge, 
signed  the  bill  of  exceptions,  might  have  been 
svfficlent  ground  for  striking  the  bill  of  ex- 
ceptions from  the  record,  bad  a  motion  been 
entered  for  that  purpose,  but  his  signature 
to  the  bill  of  exceptions  discloses  no  error  of 
which  the  appellant  can  complain.  The 
jndgment  of  the  county  court  win  be  affirm- 
ed.  Affirmed. 


(159  IlL  ta» 

BLAIR  et  al.  v  ILLINOIS  STBBL  CO.  et  al. 
(Supreme  Court  of  Illinois.    Jan.  20,  1896.) 

CORPORATIOHS — EqniTT  —  DiaSOLOTlOS—  FOBKCLO- 

SDHB  Dborbb  on  Cboss  BiLii — Cross  Bill  to  a 
CkOBS  Box,  —  DlBTRIBUTIOX  —  Redehptiok  — 
Nulla  Bona — Preferred  Ukbditobs. 

1.  Where,  under  an  original  bill  to  wind  np 
a  corporation,  and  to  set  aside  a  trust  deed  exe- 
cuted by  it  to  prefer  certain  creditors,  the  trustee 
answers  and  brings  a  cross  bill  to  foreclose  his 
deed,  and  malies  all  of  the  creditors  of  the  cor- 
poration parties  defendant,  and  answers  are  filed 
to  the  cross  bill,  to  which  cross  petitioner  files 
replications,  and  the  cause  is  heard  on  the  issues 
joined,  the  court  has  power  to  adjudicate  the 
matters  thus  submitted,  though  some  defend- 
ants to  the  cross  bill  are  but  simple  contract  cred- 
itors of  the  corporation. 

2.  Parties  brought  in  as  defendants  to  a 
cross  bill  may,  In  turn,  ezuibit  cross  bills,  when 
the  same  are  necessary  or  prop-^r  to  terminate 
the  litigatioD. 

-  3.  Where  the  court  decides  that  the  trust 
deed  shall  be  set  aside,  it  bhould  decree  that  the 
proceeds  of  the  property  covered  thereby,  as  well 
as  the  proceeds  of  all  other  property  of  the  insol- 
Tent  corporation,  after  the  payment  of  parties 
entitled  to  priorities,  be  distributed,  pro  rata 
among  all  remaining  creditors  who  hare  proved 
their  claims 

4.  In  such  suit,  the  decree  for  the  sale  of  the 
real  property  of  the  corporation  is  based  on  the 
winding-up  bill,  and  thv  sale  thereunder  is  with- 
out redemptioE. 

5.  Wheie  a  debtor  corporation  Is  insolvent, 
and  all  of  its  property  is  in  the  hands  of  a  re- 
ceiver, for  the  purpose  of  dissolving  and  winding 
up  the  corporation,  there  need  not  l>e  a  return 
nulla  bona  before  a  creditor  may  contest,  in 
equity,  a  transfer  of  property  made  by  the  debt- 
or. 

6.  An  insolvent  corporation,  while  In  pos- 
session of  its  property,  may  prefer  any  of^its 
creditors  not  directors  or  stockholders,  even 
though  their  claims  are  secured  by  the  indorse- 
ment of  directors,  and  the  deed  securing  them 
was  executed  without  the  solicitation  or  linowl- 
edge  of  the  creditors. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

BUI  by  the  Illinois  Steel  Company  and  oth- 
ers to  liave  a  receiver  appointed  for  the 
winding  up  and  dissolution  of  the  JoUet  En- 
terprise Company,  to  set  aside  a  certain  trust 
deed  and  have  it  declared  a  general  assign- 
ment for  the  benefit  of  creditors,  and  to  de- 
termine and  enforce  the  liabilities  of  stock- 
taolders  of  the  corporation.  From  a  Judg- 
ment of  the  appellate  court  (S3  111.  App.  314) 
setting  aside  the  trust  deed,  the  trustee. 
Chauncey  3.  Blair,  and  certain  hereinafter 
named  beneficiaries  nnder  said  trost  deed, 
appeal.    Reversed. 

On  December  10,  1892,  the  Will  Coanty 
National    Bank    and    Joseph    Stephen    filed 


their  bin  In  the  drctiit  court  of  Will  county, 
alleging,  among  other  things,  that  the  com- 
plainant Stephen  had  recovered  a  Judgment 
against  the  Jollet  Enterprise  Company,  a 
corporation  of  this  state  engaged  in  manu- 
facturing barbed  wire  at  Joliet,  and  execu- 
tion had  been  issued  and  returned  unsatis- 
fied, and  that  said  Incorporation  was  in- 
solvent, and  praying  for  the  appointment  oi 
a  receiver,  the  dissolution  of  the  corporation, 
the  ascertainment  and  enforcement  of  the 
individual  liability  of  the  stockholders  and 
directors,  and  for  such  other,  further,  and 
different  relief  as  might  be  agreeable  to  equi- 
ty. On  December  24,  1892,  the  Cleveland 
RoIUng-Mlll  Company  and  Illinois  Steel  Com-' 
pany  filed  their  bill  in  said  court,  alleging, 
among  other  things,  that  'the  Cleveland  Roll- 
ing-MlIl  Company  had  recovered  a  Judgment 
against  the  Jollet  Enterprise  Company,  De- 
cember 1,  1892,  for  ?17,464.67,  on  which  exe- 
cution was  Immediately  Issued,  and  which 
remained  wholly  unpaid  and  unsatisfied;  that 
said  Jollet  Enterprise  Company  was  also  in- 
debted to  the  Illinois  Steel  Company  in  the 
sum  of  fl69,751.04;  that  Charles  M.  Fish, 
George  M.  Fish,  Henry  M.  Fish,  Francis  H. 
Connell,  and  John  T.  Brooks  were  directors 
and  officers  of  said  Jollet  Enterprise  Com- 
pany; that  said  directors  Charles  M.  Flab. 
George  M.  Fish,  and  Henry  M.  Fish,  to- 
gether with  Henry  Fish,  their  father,  com- 
posed the  firm  of  Henry  Fish  &  Sons;  that 
on  November  30,  1892,  the  defendant  cor- 
poration confessed  Judgment  in  said  circuit 
court  in  favor  of  said  firm  of  Henry  Fish  & 
Sons  for  ?176,420.96,  on  which  execution  im- 
mediately issued,  and  was  levied  on  all  the 
property  of  the  corporation;  that  on  the 
same  day  said  corporation  executed  and  de- 
livered a  trust  deed  to  Chauncey  J.  Blair, 
trustee,  securing  various  creditors,  to  the 
amount  of  about  ^159,000;  that  said  corpora- 
tion at  that  time  was,  and  for  many  months 
prior  thereto  had  been.  Insolvent;  and  that 
said  confession  of  Judgment  and  trust  deed 
were  unlawful  attempts  to  prefer  creditors, 
—and  praying  that  James  L.  O'Donnell,  as- 
signee of  said  firm  of  Henry  Fish  &  Sons, 
Insolvent,  should  be  enjoined  from  enforcing 
said  judgment;  that  the  Judgment  and  trust 
deed  should  be  set  aside  and  declared  null 
and  void;  that  the  trust  deed  be  decreed  to 
be  a  general  assignment  for  the  befleflt  of 
creditors;  that  the  assets  of  the  corpcratlon 
should  be  marshaled,  administered,  and  dis- 
tributed among  all  the  creditors  of  the  cor- 
poration; that  liabilities  of  stockholders,  di- 
rectors, and  officers  should  be  determined 
and  enforced;  and  that  comphilnants  mighi 
have  such  other  and  further  relief  as  to 
equity  should  seem  meet.  The  whole  prop- 
erty of  'the  corporation,  except  such  as  was 
in  the  custody  of  the  sheriff,  under  the  exe- 
cution in  favor  of  Henry  Fish  &  Sons  and 
certain  attachment  writs,  had  been  in  the 
possession  of  a  receiver,  appointed  under  a 
bill  filed  in  the  United  States  court;   but  on 
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tbe  same  day  that  isaid  bill  of  tbe  CleTeland 
RollLag-Mlll  Company  and  the  lUlnois  Steel 
Oompany  was  filed,  the  bill  filed  In  the  United 
States  circuit  court  was  dismissed  for  want 
of  jurisdiction,  and  George  H.  Munroe,  the 
former  receiver,  was  appointed  receiver  un- 
der said  biU  of  the  Cleveland  RoUiug-Mill 
Company  and  the  Illinois  Steel  Company, 
and  tools  possession  as  such.  On  Decem- 
ber 30,  1892,  the  court,  on  Its  own  motion, 
and  in  pursuance  of  tbe  stipulation  and 
agreement  of  parties,  consolidated  tbe  two 
suits  so  begun  In  the  Will  county  circuit 
court,  and  the  appointment  of  Munroe  as  re- 
ceiver was  extended  over  both.  Tbe  JoUet 
Enterprise  Company  was  defaulted  on  the 
bill  to  wind  up  the  corporation,  bat  an- 
swered the  bill  which  questioned  the  judg- 
ment confessed  and  the  trust  deed,  and  con- 
tested that  bilL  James  L.  O'Donnell,  as- 
signee for  Henry  Fish  &  Sons,  in  his  answer, 
claimed  the  right  to  enforce  the  judgment  in 
favor  of  that  firm  for  the  full  amount  for 
the  benefit  of  their  creditors.  The  tirustee 
and  beneficiaries  under  the  trust  deed.  In 
their  answer,  claimed  the  benefits  conferred 
by  the  trust  deed,  and  Insisted  on  Its  va- 
lidity. A  cross  bill  was  also  filed  by  Chaun- 
cey  J.  Blair,  trustee,  and  certain  of  the 
beneficiaries  named  in  the  trust  deed  for 
tbe  foreclosure  of  the  same.  The  Cleveland 
'RoUing-Mlll  Company  and  Illinois  Steel 
Company  answered  the  cross  bill,  challen- 
ging the  validity  of  the  trust  deed,  and  set- 
ting out  substantially  tbe  same  matters  aver- 
red in  their  original  bill  concerning  it. 
Joseph  S.  Wiley  and  the  Ashley  Wire  Oom- 
pany were  brought  in  as  defendants  in  said 
cross  bill  filed  to  foreclose  the  trust  deed, 
and  they  answered  and  filed  a  cross  bill 
thereto,  alleging  the  recovery  of  judgments 
in  their  favor  against  the  Jollet  Enterprise 
Company,  and  averring  that  no  execution 
had  issued  because  the  property  of  tbe  cor- 
poration was  in  the  hands  of  a  receiver,  and 
that  the  trust  deed  was  an  unlawful  prefer- 
ence, and  not  authorized,  and  praying  that 
it  should  be  set  aside  and  declared  null  and 
void.  Afterwards  said  Joseph  S.  Wiiey  and 
the  Asbley  Wire  Company  were,  by  order  of 
the  court,  admitted  as  complainants  In  tbe 
bill  of  the  Will  County  National  Ban.^  and 
Joseph  Stephen;  and  on  the  hearing  of  the 
cause  said  Joseph  8.  Wiley  filed  an  interven- 
ing petition,  setting  out  the  recovery  of  his 
judgment,  and  aslEing  to  be  made  a  party 
complainant  with  the  Cleveland  Rolling-Mlll 
Company  and  the  Illinois  Steel  Company  In 
their  bill.  The  prayer  of  the  petition  was 
granted,  and  said  Joseph  S.  Wiley  filed  -a 
supplemental  bill  to  said  bill  of  the  Cleve- 
land Rolling-Mlll  Company  and  the  Illinois 
Steel  Company,  alleging  that  he  recovered 
said  judgment,  and  that  no  execution  was 
Issued  because  the  property  of  the  Jollei.  En- 
terprise Company  was  in  the  hands  of  a  re- 
ceiver, as  aforesaid. 
As  a  result  of  the  hearing  the  court  found 


that  tbe  judgment  recovered  by  confession 
In  favor  of  tbe  firm  of  Henry  Fish  &  Sons 
was  based  upon  six  Judgment  notes  of  the 
Jollet  Enterprise  Oompany,  for  $29,000  each, 
which  were  given  for  money  actually  loaned 
to  said  corporation  by  said  Henry '  Fish  & 
Sons;  that  said  corporation  was  insolvent 
March  31,  1892,  and  thereafter  the  directors 
had  no  right  to  loan  it  money  and  take  judg- 
ment notes  therefor;  that  four  of  said  judg- 
ment notes  were  renewals  of  like  notes  for 
loans  made  before  March  31,  1892,  and  two 
were  for  loans  made  after  that  date;  that 
the  corporation  had  no  power  to  make  said 
last  two  judgment  notes,  because  three  mem- 
bers of  said  banking  firm  were  members  of 
the  corporation;  that  $1,000,  Included  in  the 
judgment  as  attorney's  fees,  could  not  be 
sustained,  and  that  $1,420.96  was  wrongfully 
included  as  Interest;  and  it  was  decreed  that 
said  judgment  should  stand  for  $116,000  only, 
the  principal  of  the  four  notes  held  valid. 
The  findings  concerning  the  trust  deed,  and 
the  rights  of  tbe  beneficiaries  thereunder, 
were  that  the  several  debts  secured  by  the 
trust  deed  were  all  evidenced  by  notes  of  the 
Jollet  Enterprise  Oompany;  that  the  debts 
were  not  created  when  the  trust  deed  was 
made,  but  had  elcisted  a  considerable  time; 
that  neither  the  trustee  nor  any  beneficiary 
knew  of  the  execution  and  recording  of  the 
trust  deed,  until  after  it  was  executed  and 
recorded  by  the  officers  of  the  corporation; 
that  in  every  case,  except  that  of  Cornelia 
A.  Miller,  two  or  more  members  of  the  bank> 
Ing  firm  of  Henry  Fish  &  Sons,  who  were 
also  directors  of  the  corporation,  were  bound 
as  guarantors  for  the  payment  of  tbe  indebt- 
edness, by  written  guaranties  indorsed  on 
the  notes;  tbat,  as  to  such  debts  so  guaran- 
tied, the  trust  deed  was  an  unlawful  attempt 
on  tbe  part  of  tbe  directors  to  secure  indebt- 
edness for  which  they  were  personally  lia- 
ble; tbat  on  November  30,  1892,  tbe  same 
day  tbe  trust  deed  was  made,  the  corpora- 
tion paid  to  Cornelia  A.  Miller,  on  her  note, 
$4,500,  leaving  due  her  $500  and  interest; 
that  judgment  was  confessed  on  said  note 
for  $621.35,  which  included  $50  attorney's 
fees;  that  said  attorney's  fees  should  not 
be  allowed;  and  that  she  bad  a  right  to 
rely  on  tbe  trust  deed  to  tbe  amount  of  $o(^ 
and  interest  due.  Tbe  cross  bill  to  foreclose 
tbe  trust  deed  was  therefore  dismissed,  with 
costs,  for  want  of  equity,  except  as  to  said 
Cornelia  A.  Miller,  and  except  as  to  ber  tbe 
trust  deed  was  held  to  be  an  Illegal  and  fraud- 
ulent preference,  and  was  set  aside  and  can- 
celed. 

E'rom  the  decree  tbat  was  rendered  by  tbe 
circuit  court  an  appeal  was  taken  to  the  ap- 
pellate court  of  the  Second  district  by  James 
L.  O'Donnell,  assignee  of  Henry  Fish  &  Sons, 
by  Ohauncey  J.  Blair,  trustee,  and  by  the 
Merchants'  National  Bank  of  Chicago,  tbe 
American  Trust  &  Savings  Bank  of  Chicago, 
tbe  Tbb:d  National  Bank  of  New  York,  tbe 
Will  County  Nattonal  Bank,  the  First  Na- 
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Uooal  Bank  of  JoUet,  and  tbe  Washburn  & 
Moen  Manufacturing  Company,  whose  claims 
were  secured  by  the  trust  deed.  In  tne  ap* 
pellate  court  numerous  errors  were  assigned 
by  these  appellants,  and  cross  errors  were 
assigned  by  the  Illinois  Steel  Company  and 
by  others.  By  the  Judgment  of  the  appellate 
court  the  decree  of  the  circuit  court  was  af- 
firmed In  all  respects,  except  as  to  the  judg- 
ment by  confession  In  favor  of  the  firm  of 
Henry  Ii^h  &  Sons  against  the  Joliet  Enter- 
prise Company,  and  as  to  such  Judgment  the 
decree  was  reversed  C&3  111.  App.  314),  and 
tbe  cause  remanded,  with  directions  to  main- 
tain said  Judgment  for  the  amount  for  wnicli 
the  same  was  entered,  except  $1,420.06,  which 
had  been  erroneously  included  as  interest, 
and  which  was  ordered  to  be  deducted  as  of 
the  date  of  said  Judgment,  leaving  said 
Judgment  as  of  such  date  at  the  sum  of  $175,- 
000,  and  which  Judgment,  with  interest  there- 
on, was  ordered  to  be  preserved  as  a  lien  up- 
on the  property  of  said  Jollet  Enterprise 
Company,  in  favor  of  said  firm  of  Henry 
Fish  &  Sons  and  their  assignee,  under  the 
Judgment,  execution,  and  levy. 

Tbe  present  appeal  is  by  Ghauncey  J.  Blair, 
trustee,  and  the  Merchants'  National  Bank  of 
Chicago,  the  American  Trust  &  Savings  Bank 
of  Chicago,  the  Third  National  Bank  of  New 
York,  the  Will  County  National  Bank,  the  First 
National  Bank  of  Jollet,  and  the  Washburn 
&.  Moen  Manufacturing  Company,  beneficia- 
ries under  the  trust  deed  executed  by  tbe 
Jollet  Enterprise  Company  to  said  Blair  as 
trustee. 

E.  A.  Otis  (Geo.  S.  House,  of  counsel),  for 
appellants.  E.  P.  Prentice  (Williams,  Holt  & 
Wheeler,  of  counsel),  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  In 
decidtog  this  case  upon  the  former  hearing, 
after  making  the  foregoing  statement  of  facts, 
we  said: 

"This  appeal  brings  before  us  so  much  of 
the  order  and  Judgment  of  the  appellate  court 
as  affirms  those  portions  of  the  decree  ren- 
dered by  the  circuit  court  of  Will  county.  In 
the  consolidated  cause,  that  have  reference  to 
the  trust  deed  dated  November  30,  1802.  Ap- 
pellants challenge  the  right  of  appellees,  and 
especially  that  of  the  Illinois  Steel  Company 
to  question  the  validity  of  tbe  trust  deed,  and 
also  seem  to  call  in  question  the  Jurisdiction 
and  right  of  the  court,  under  the  pleadings  and 
proofs,  to  decree  the  invalidity  of  such  trust 
deed,  and  the  relief  that  it  granted.  We  do- 
not  deem  it  necessary  to  inquire  whether  or 
not  the  Cleveland  RoUing-Mill  Company  and 
tbe  Illinois  Steel  Company,  or  either  of  them, 
bad  so  exliausted  their  remedies  at  law  as  to 
entitle  them,  under  their  original  bill,  to  set 
aside  a  trust  deed  In  a  court  of  chancery.  Ap- 
pellants answered  said  original  bill,  and  then, 
on  February  9,  1893,  exhibited  theh-  cross  bill 
to  foreclose  tbe  trust  deed,  and  the  Cleveland 
VnDing-Mlll  Company,  the  Blinois  Steel  Oom- 
v.42N.E.no.  12—57 


peoy,  Joseph  S.  WUey,  tbe  Aabley  Wir^i  Com- 
pany, and  very  numerous  other  persona,  firms, 
and  corporations,  were,  by  appellants,  made 
parties  defendant  to  said  cross  bill,  and  re- 
quired to  answer  tbe  same.  This  they  did; 
and  they  Interposed,  by  way  of  defense  to  tbe 
cross  suit,  substantially  tbe  same  matters  that 
had  been  alleged  In  the  original  bill,  and  maide 
substantially  the  same  objections  to  the  valid- 
ity of  the  trust  deed;  and  thereupon  appel- 
lants filed  a  replication  to  these  answers,  and 
the  Issues  thus  formed  as  to  the  validity  of 
the  trust  deed  were  by  the  parties  submitted 
to  the  decision  of  the  chancdlor  at  the  hear- 
ing of  the  oonaoUdated  cause.  We  think  that 
the  circuit  court,  under  the  circumstances, 
had  power  and  authority  to  adjudicate  In  re- 
spect to  the  matters  thus  submitted  to  It,  and 
this,  even  though  all  or  some  of  the  defend- 
ants to  tbe  cross  bill  were  but  simple  contract 
creditors  of  the  Joliet  Enterprise  Company. 
But,  even  assuming  tliat  the  question  of  the 
validity  of  the  trust  deed  could  not  be  raised 
in  chancery,  even  by  way  of  defense,  by  a' 
creditor  of  the  I<nterprise  Company,  without 
such  creditor  had  first  reduced  his  claim  to  a 
judgment,  and  bad  exhausted  all  legal  reme- 
dies for  its  collection,  yet  the  record  before  us 
shows  that  the  Cleveland  Bolllng-Mlll  Com- 
pany not  only  recovered  a  Judgment  at  law 
for  its  demand  of  $17,464.67  and  had  an  exe- 
cution issued  thereon,  on  December  1,  1892, 
on  which  the  sheriflT,  on  December  24,  1892, 
indorsed  a  return  of  'No  property  found,'  but 
that  said  execution  and  return  were,  on  Janu- 
ary 6,  1883,  filed  in  the  office  of  tbe  clerk  of 
the  circuit  court;  that  the  demands  of  tbe 
Ashley  Wire  Company  and  Joseph  S.  Wiley 
were  reduced  to  Judgments  on  January  23, 
1803,  and  that  no  executions  were  issued  on 
said  judgments,  because  all  the  property  of 
the  Joliet  Enterprise  Ck>mpany  there  was, 
and  for  a  long  time  had  been,  in  the  hands 
of  a  receiver,  and  in  the  custody  of  the  court. 
There  may  be  some  question  as  to  the  suffi- 
ciency of  the  return  on  the  execution,  based 
on  the  Judgment  for  $17,464.67,  but  there  can 
be  no  question  but  that  the  Ashley  Wire  Com- 
pany and  Wiley  bad  a  clear  right  to  contest 
the  trust  deed.  When  their  judgments  were 
recovered,  all  the  property  of  the  Enterprise 
Company  was  In  the  custody  of  the  law,  in 
charge  of  the  receiver  In  the  consolidated  suit, 
composed  of  the  winding-up  bill  exhibited  by 
tbe  Will  County  National  Bank  and  Stephen 
and  tbe  subsequent  bill  of  the  Rolling  Mill 
Company  and  the  Steel  Company;  and  in  that 
state  of  the  case,  the  Issuance  and  attempt- 
ed levy  of  executions  would  have  been  a  vain 
and  Idle  ceremony,  and  probably  a  contempt 
of  court  In  Steere  v.  Bigelow,  39  IlL  264, 
this  court  said  that  the  general  rule  was  that 
there  must  be  a  Judgment  and  return  of  prop- 
erty before  the  creditors'  bill  will  be  enter- 
tained, yet  that  to  that  rule  there  were  well- 
recognised  exceptions;  and  the  case  of  a  de- 
ceased debtor  was  there  held  to  be  one  of  the 
exceptions,  since,  under  our  statutes,  an  exe- 
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cation  cannot  Issne  against  an  administrator 
■o  as  to  reach  the  personal  assets.  The  same 
principle  has  application  in  the  case  at  bar. 
Where  a  debtor  corporation  is  insolvent,  and 
all  its  property  Is  In  the  hands  of  a  receiver 
in  a  suit  in  equity,  brought  under  section  25, 
c.  32,  Rev.  St,  for  the  purpose  of  dissolving 
and  closing  up  the  business  of  such  corpora- 
tion, the  case  is  one  of  an  exception  to  the 
general  rule  that  there  must  be  a  return  of 
nulla  bona  upon  which  to  base  the  right  of  a 
creditor  to  contest  in  equity  a  transfer  of 
property  made  by  the  debtor. 

"There  can  be  no  doubt  but  that  the  de- 
cree dismissing  the  cross  bill  to  foreclose 
was  fully  authorized  by  the  Issue  formed 
thereon;  and  to  any  question  made  as  to  the 
authorltr  of  the  court  to  grant  the  affirma- 
tive relief  of  decreeing  the  cancellation  of 
the  trust  deed,  it  is  sufficient  answer  to  say 
that  the  Ashley  Wire  Company  and  Wiley 
not  only  Interposed  answers  to  the  cross  bill 
to  foreclose,  but  also  each  filed  cross  bills, 
praying  that  the  trust  deed  should  be  set 
aside  and  declared  null  and  void,  and  that 
Wiley  afterwards  filed  a  supplemental  bill 
of  like  tCAor,  and  that  appellants  answered, 
and  issues  were  formed  upon  such  bills.  In 
this  state  of  the  case  it  is  hardly  worth 
while  to  inquire  whether  or  not  It  was  prc^ 
er  practice  to  allow  the  filing  of  cross  bills 
to  a  cross  bill.  It  may  be  remarked,  how 
ever,  that  the  statute  provides  that  any  de- 
fendant may,  after  filing  his  answer,  ex- 
hibit and  file  his  cross  bill;  and  no  good  rea- 
son is  perceived  why  defendants,  who  are 
only  brought  Into  the  suit  by  a  cross  bill, 
may  not  exhibit  cross  bills,  where  the  same 
are  necessary  or  proper  for  the  purpose  of 
doing  complete  Justice  and  terminating  the 
litigation. 

"If  we  assume  that  the  circuit  court  de- 
cided properly  in  decreeing  the  Invalidity  of 
the  trust  deed,  and  In  setting  it  aside,  then 
such  decree  was  for  the  benefit  of  the  Illi- 
nois Steel  Company  and  all  others  of  the 
general  creditors  of  the  Jollet  Enterprise 
Company,  as  well  as  for  the  boteflt  of  Wiley 
and  the  Ashley  Wire  Company.  The  prop- 
erty covered  by  the  trust  deed  and  all  other 
property  of  the  Insolvent  corporation  was  in 
the  possession  and  control  of  the  receiver, 
appointed  as  well  in  the  winding-up  suit 
brought  by  the  Will  County  Bank  and  Ste- 
phen as  on  the  suit  of  the  Illinois  Steel  Com- 
pany et  al.  that  had  been  consolidated  with 
it.  The  prayer  of  the  winding-up  bill  was 
that  a  decree  should  be  entered  dissolving 
the  Insolvent  corporation,  and  for  accounting 
of  all  such  matters  wherein  an  account  was 
necessary,  and  for  the  appointment  of  a  re- 
ceiver under  the  statute,  with  authority  to 
dose  up  its  affairs,  and  for  such  further  and 
other  relief  In  the  premises  as  should  be 
agreeable  to  equity  and  good  conscience. 
The  whole  consolidated  cause  was  submitted 
to  the  court,— the  two  original  bills,  and  the 
various  cross  bills,  and  the  issues  found  on 


such  bills;  and  when  the  court  decreed,  upon 
one  branch  of  the  consolidated  cause,  that 
the  trust  deed  should  be  set  aside  as  to  the 
insolvent  corporation  and  Its  creditors,  then 
the  proceeds  of  the  property  covered  by  said 
deed,  as  well  as  the  proceeds  of  all  other 
property  of  the  Insolvent  corporation,  was 
properly  decreed,  after  the  payment  of  the 
several  parties  found  to  be  entitled  to  priori^ 
ties,  to  be  paid  pro  rata  to  Joseph  Stephen, 
the  Will  County  National  Bank,  Joseph  S. 
Wiley,  the  Ashley  Wire  Company,  the  Illi- 
nois Steel  Company,  the  numerous  other 
creditors  named  In  the  decree,  who  were 
parties  to  the  consolidated  cause,  and  all  oth- 
er creditors  of  the  Enterprise  Company  prov- 
ing their  claims.  Where  a  court  of  equity  ac- 
quires JnrisdictlMi  over  the  assets  of  an  in- 
solvent corporation  for  the  purpose  of  admin- 
istering upon  th^n,  it  will  administer  the 
assets  upon  the  principle  that  equality  is 
equity,  and  wHl  distribute  such  assets  rata- 
bly among  all  the  creditors,  paying  due  re- 
gard, however,  to  legal  rights  and  prefer- 
ences existing  before  it  takes  Jurisdiction. 
Atwater  v.  Bank.  152  111.  606.  88  N.  E.  1017; 
Paper  Co.  v.  Bobbins,  151  111.  588,  38  N.  E. 
158.  Here  the  Jurisdiction  of  the  court  of 
chancery  attached  on  December  10,  1892, 
where  suit  in  equity  was  brought,  under  the 
statute,  for  the  purpose  of  dissolving  the 
Jollet  Enterprise  Company  and  closing  up 
the  business  of  said  corporation.  The  sub- 
sequent fiJlng  in  the  same  conrt  of  a  cred- 
itors' bill  and  of  cross  biOs  in  the  nature  of 
creditors'  bills,  and  of  answers  to  the  cross 
bill  to  foreclose  the  trust  deed,  did  not  have 
the  effect  of  giving  to  some  of  the  creditors 
preference  over  the  other  creditors;  nor,  in- 
deed, do  we  understand  that  such  a  claim  is 
made  in  behalf  of  any  of  the  creditors. 

"The  principal  controversy  upon  this  ap- 
peal Is  whether  or  not  the  Jollet  Enterprise 
Company  had  the  right  to  make  the  prefer- 
ence that  it  did  by  the  trust  deed  of  Novem- 
ber 80,  1892,  executed  to  the  appellant  Blalr, 
trustee.  We  have  held,  in  numerous  cases, 
that  an  insolvent  corporation,  as  well  as  an 
insolvent  natural  person,  has  the  right,  in 
the  absence  of  a  fraudulent  intent,  to  make 
preferences  among  creditors.  Reichwald  v. 
Hotel  Co.,  106  111.  439;  Bouton  v.  Smith.  IIS 
lU.  481;  Burch  v.  West,  134  111.  258.  25  N.  BL 
658;  Ra«rland  v.  McFall,  187  BI.  81,  27  N.  E. 
75;  Clover  v.  Lee.  140  111.  102,  29  N.  E.  680; 
Warren  v.  Bank,  149  lU.  9,  38  N.  E.  122;  Par 
per  Co.  V.  Bobbins,  151  lU.  588,  38  N.  B.  153; 
Ootdieb  V.  Miller.  164  BL  44,  39  N.  E.  982. 
Such  preference  may  even  be  given  to  the 
wife  or  a  relative  oC  directors  or  officers  of 
the  corporation,  provided  no  pecuniary  ad- 
vantage is  thereby  obtained  by  such  direct- 
ors or  officers.  Ragland  v.  McFall,  supra; 
Gottlieb  V.  Miller,  supra;  Schroeder  t. 
Walsh,  120  ni.  408,  11  N.  B.  70.  Therefore, 
In  the  case  at  bar,  the  court  properly  held 
that  the  fact  that  Oomelia  A.  Miller  was  an 
aunt  of  three  of  the  directors  of  the  insolvent 
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company  did  not  vitiate  the  preference  given 
to  the  debt  due  lier.    •    ♦    • 

"It  is  assigned  as  error  that  the  appellate 
court  erred  In  holding  that  the  circuit  court 
liad  power,  even  by  consent  of  counsel,  to 
order  the  lands,  premises,  and  plant  of  the 
Joliet  Enterprise  Company  to  be  sold  with- 
out redemption,  and  to  direct  the  receiver 
of  said  corporation  to  execute  and  deliver 
deeds  of  conveyance  to  the  purchaser  there- 
of, upon  the  confirmation  of  said  sale,  with- 
out receiving  any  right  of  redemption.     In 
our  opinion  the  decision  in  Loeey  Coal  Mines 
V.  Chicago,  W.  &  V.  Coal  Co.,  131  ID.  9,  22 
N.  E.  603,  does  not  control  In  thli  case. 
The  decision  there  made  was  based  on  the 
statute,  which  expressly  makes  subject  to 
the   right  of  redemption  all  sales  of  real 
estate  made  'by  virtue  of  execution.  Judg- 
ment, or  decree  of  foreclosure  of  a  mort- 
gage, or  "-he  enforcement  of  a  mechanic's 
lien,  or  vendor's  lien,  or  for  the  payment  of 
money.'    The  sale  there  involved  was  one 
ordered  in  a  decree  rendered  upon  a  cred- 
itors* bill  to  enforce' the  collection  of  a  Judg- 
ment at  law,  and  it  was  considered  that  the 
decree  was  one  'for  the  payment  of  mon- 
ey,' viz.  the  amount  due  on  the  complain- 
ants' Judgment,  and  also  considered  that  the 
creditors'  bill  was  to  be  regarded  as  a  spe- 
cies of  process  for  the  execution  and  en- 
forcement  of   a   Judgment    at   law.     Here 
there  was  no  decree  of  foreclosure  and  sale 
under  the  present  deed,  even  in  favor  of 
Mrs.    Miller.      The    payment   of    the   small 
amount  remaining  <due  and  unpaid  upon  the 
debt  secured  to  her  was,  by  agreement  of 
parties,  otherwise  provided  for.    Nor  was 
any  decree  of  sale  rendered  upon  the  cred- 
itors' bills  or  cross  bills  of  either  the  Illi- 
nois Steel  Company,  the  Cleveland  Rolling- 
Miil  Company,  the  Ashley  Wire  Company, 
or  Joseph  S.  Wiley,  giving  them  or  either  of 
them  preference  over  the  other  and  general 
creditors.     The  only  effect  accomplished  by 
said  bills  and  cross  bills,  and  by  the  an- 
swers to  the  cross  bills  to  foreclose  the  trust 
deed,  was  to  set  aside  said  trust  deed  as  a 
preference,  and  leave  the  real  estate  and 
plant  as  an  asset  in  the  hands  of  a  receiv- 
er wholly  unincumbered  thereby.     The  de- 
cree for  the  sale  of  the  real  estate  of  the 
Jollet  Enterprise  Company,  to  be  made  by 
the  receiver,  without  redemption,  was  mani- 
festly based  upon  the  winding-up  bill  and 
the  statute  that  provides  for  the  dissolution 
and  winding  up  of  insolvent  corporations. 
We  think  that  the  statute  upon  which  the 
decision  in  Locey  Coal  Mines  v.  Chicago,  W. 
&   V.   Coal  Co.,   supra,   was   l>ased   has   no 
application  to  the  matter  of  a  decree  for  the 
sale  of  real  estate,  ordered  to  be  made  by 
the  receiver,  in  a  suit  in  equity,  brought, 
under  our  winding-up  statute,  for  the  pur- 
pose of  dissolving  an  insolvent  corporation, 
and  closing  up  its  business  and  affairs.   The 
decree  for  a  sale  without  redemption  was 
the  proper  decree  to  be  entered." 


That  part  of  the  decree  of  the  circuit  court 
which  dismissed  the  bill  of  these  appellants 
was  then  affirmed,  on  the  ground  that  the 
trust  deed  was,  as  to  them,  for  the  benefit 
of  those  directors  of  the  corporation  who 
had  guarantied  the  payment  of  the  notes 
secured  by  it,  and  therefore  made  in  viola- 
tion of  the  rule  that  the  directors  and  other 
agents  of  an  insolvent  corporation  cannot 
give  themselves  any  advantage  or  prefer- 
ence in  payment  of  claims  due  them  by  the 
corporation  at  the  expense  of  other  credi- 
tors. The  correctness  of  this  position  Is  the 
only  question  now  before  us,  and  we  are 
satisfied,  upon  a  further  consideration  of  the 
case,  that  It  cannot  be  maintained.  That  a 
corporation,  although  insolvent,  can  prefer 
creditors  not  officers  of  the  company,  has 
been  too  long  and  firmly  established  by  the 
decisions  of  this  court  to  be  now  the  sub- 
ject of  controversy.  We  said  In  Warren  t. 
Bank,  149  lU.  9,  38  N.  B.  122:  "The  doc- 
trine is  recognized  here  that  the  property  of 
an  insolvent  corporation  \k  a  trust  fund  In 
such  sense  as  precludes  the  directors  and 
officers  of  the  corporation  from  dealing  with 
it  In  such  manner  as  to  secure  preferences 
for  themselves,"— citing  Roseboom  v.  Whit- 
taker,  132  IIL  81,  23  N.  B.  339;  Beach  v. 
Miller.  130  IIL  162.  22  N.  E.  404.  "But  we 
have  not  gone  so  far  as  to  hold  that  the 
mere  Insolvency  of  a  corporation  eo  in- 
Btante  deprives  the  directors  and  officers  of 
the  power  to  dispose  of  the  corporate  prop- 
erty in  good  faith,  by  way  of  paying  or  se- 
curing corporate  debts,  even  though  the  re- 
sult may  be  to  give  certain  creditors  a 
preference  over  others."  The  rule  Is  laid 
down  in  Cook  on  Corporations,  namely: 
"Corporations,  unless  restricted  by  their 
charters  or  by  general  statutes,  may  make 
assignments  for  the  benefit  of  creditors  to 
the  same  extent  that  individuals  may.  In 
making  the  assignment  the  corporation  may 
make  preferences  for  one  or  more  creditors 
over  others,  or  of  one  class  of  creditors  over 
other  classes."  Cook,  Stock,  Stockh.  &  Corp. 
Law,  i  691.  In  the  case  of  Warren  v.  Bank, 
supra,  tills  rule  was  held  to  be  in  harmony 
with  our  decisions  in  Reichwald  v.  Hotel 
Co.,  106  lU.  439;  Ragland  v.  McFall,  137 
HL  81,  27  N.  E.  75,  and  Glover  v.  Lee,  140 
lU.  102,  29  N.  E.  680.  To  the  same  effect  Is 
GottUeb  V.  Miller.  154  111.  48,  39  N.  E.  902, 
where  it  is  said:  "That  the  doctrine  that  we 
have  so  frequently  &eld.  and  that  we  are 
here  so  strenuously  urged  to  change  or  mod- 
ify,—that,  in  the  absence  of  legislation,  an 
insolvent  corporation  may  make  a  prefer- 
ence among  creditors,  subject  to  the  same 
restrictions  that  apply  to  Individual  debtors, 
—Is '  in  accord  with  the  great  weight  of 
authority,  is  indicated  by  the  following  list 
of  cases  In  which  like  doctrines  is  announ- 
ced,"—citing  a  long  list  of  authorities.  So 
we  hold,  in  this  case,  that  the  preference 
given  by  this  trust  deed  to  Mrs.  Cornelia  A. 
Miller  was  not  lawful,  she  being  merely  ii 
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creditor  of  the  corx>oratlon,  baying  no  In- 
dorsement or  guaranty  from  Its  directors. 

That  the  Merchants'  National  Bank  of  Chi- 
cago, the  American  Trust  &  Savings  Bank  of 
Chicago,  the  Third  National  Bank  of  New 
York,  the  Will  County  National  Bank,  the 
First  National  Bank  of  Jollet,  and  the  Wash- 
bum  &  Moen  Manufacturing  Company, 
whose  claims  were  secured  by  the  trust  deed, 
were  all  bona  fide  creditors  of  the  Insolvent 
corporation,  is  not  questioned.  That  they 
were  guilty  of  any  fraud  or  misconduct  which 
would  deprive  them  of  the  same  rights  ac- 
corded to  Mrs.  Miller,  or  any  other  bona  flde 
creditor,  is  not  claimed.  Therefore,  the 
ground,  and  the  only  ground,  upon  which  it 
Is  contended,  or  can  be  held,  that  they  were 
not  entitled  to  be  preferred  as  creditors  of  the 
corporation,  is  that  certain  directors  of  the 
corporation  had  guarantied  the  payment  of 
their  debts.  If  it  is  a  sufficient  reason  for  de- 
priving them  of  that  right,  it  must  be  upon 
the  theory  tbat,  otherwise,  the  preference 
would  result  in  some  benefit  to  the  guaran- 
tors, directors  of  the  company,  and  that,  too, 
without  any  proof  tending  to  establish  thdt 
fact  That  Is  to  say,  there  is  no  affirmative 
proof  In  this  record  that  these  guarantors  are 
insolvent,  or  can  be  made  to  respond  to  these 
creditors  for  any  balance  which  may  remain 
due  them  after  the  company  assets  are  ex- 
hausted. For  anything  here  appearing,  if  the 
contention,  that  because  the  creditors  had  the 
names  of  the  directors  upon  their  notes  as 
guarantors  deprives  them  of  the  right,  se- 
cured to  other  creditors,  to  be  preferred,  be 
maintained,  they  must  suffer  less  merely  be- 
cause they  had  such  guaranty.  We  do  not 
understand  that  the  rule  which  authorizes 
an  Insolvent  corporation  to  give  preference  to 
one  or  more  of  its  creditors,  or  a  class  of  cred- 
itors. In  the  distribution  of  its  assets,  to  the 
exclusion  of  others,  is  limited  by  the  mere 
fact  that  such  preference  may,  In  a  certain 
contingency,  result  in  benefit  to  directors  of 
the  company;  and  the  authorities,  so  far  as 
we  have  been  able  to  ascertain,  are  to  the 
contrary.  While  It  Is  not  so  decided,  In 
terms.  In  the  case  of  Howe,  Brown  &  Co.  v. 
Sanford  Fork  &  Tool  Co.,  44  Fed.  231,  It  is 
Inferentlally  so  held.  Justice  Brewer,  ren- 
dering the  opinion  of  the  court  (15  Sup.  Ct. 
623),  puts  this  question:  "Will  it  be  doubted 
that,  if  this  mortgage  had  been  given  directly 
to  the  holders  of  these, notes,  it  would  have 
been  valid?  Are  creditors  who  are  neither 
stockholders  nor  directors,  but  strangers  to  the 
corporation,  disabled  from  taking  security 
from  the  corporation  by  reason  of  the  fact 
that,  upon  the  paper  they  hold,  there  Is'  also 
the  indorsement  of  certain  of  the  directors  or 
stockholders?  Must,  as  a  matter  of  law,  such 
creditors  be  content  to  share  equally  with  the 
other  creditors  of  the  •  corporation,  because, 
forsooth,  they  have  also  the  guaranty  of  some 
of  the  directors  or  stockholders,  whose  guar- 
anty may  or  may  not  be  worth  anything?" 
Tlte  case  of  Henderson  v.  Trust  Ca  (Ind. 


Sup.;  AprU,  1805)  40  N.  E.  517,  Involves  the 
decision  of  this  very  question,  and  It  is  there 
held,  as  stated  in  the  syllabus  of  the  case: 
"An  Insolvent  corporation,  while  in  posses- 
sion of  Its  property,  may  prefer  any  of  its 
creditors  not  directors  or  stockholders,  even 
though  their  claims  are  secured  by  the  in- 
dorsement of  directors  and  stockholders, 
where  the  creditors  were,  at  the  time  of  the 
preference,  unaware  of  Its  Insolvency,  or  that 
the  transfer  was  made  to  protect  such  direct- 
ors and  stockholders." 

But  It  Is  unnecessary  to  further  pursue  this 
Inquiry.  We  do  not  understand  coimsel  for 
appellee  to  seriously  question  the  correctness 
of  the  position  that  the  mere  fact  that  the 
directors  of  the  company  had  guarantied  the 
payment  of  the  debt  would  be  an  Insuperable 
objection  to  the  creditor  availing  himself  of 
a  preference  made  In  his  favor.  They  say: 
"The  case  at  bar  is  very  different  from  the 
cases  cited  in  the  two  petitions  for  a  rehear- 
ing, and  the  difference  is  Just  this:  That  in 
these  cases,  such  as  Henderson  v.  Trust  Co., 
the  creditor  who  was  preferred  exercised  dili- 
gence for  his  own  protection.  In  the  present 
case  the  preference  was  a  gift,  pure  and  sim- 
ple, voluntary  on  the  part  of  the  directors, 
and  unsought  by  the  donees.  It  is  not  claim- 
ed on  l)ehaif  of  the  steel  company  that  cred- 
itors who  have  secured  the  guaranty  of  di- 
rectors of  the  corporation  are  by  that  fact  al- 
ways and  necessarily  prevented  from  obtain- 
ing a  preference  when  the  corporation  be- 
comes insolvent.  If  the  corporation  fails,  all 
creditors  are  entitled  to  ftierclse  the  highest 
diligence  in  their  behalf,  and,  when  that 
diligence  has  been  exercised,  It  may  be  that 
they  are  entitled  to  the  fruits  of  It,  whether 
they  had  the  guaranty  of  creditors  or  not" 
The  right  of  these  beneficiaries  to  a  prefer- 
ence is  thus  made  to  depend  upon  the  exercise 
of  diligence  on  their  part  to  obtain  the  pref- 
erence, and  not  merely  upon  the  fact  that 
they  had  the  guaranty  of  certain  directors 
upon  their  paper.  It  Is  true  that  the  circuit 
court  found,  as  shown  In  the  foregoing  state- 
ment of  facts,  "that  neither  the  trustee  nor 
any  beneficiary  linew  of  the  execution  and 
recording  of  the  trust  deed  until  after  It  was 
executed  and  recorded  by  the  offiyera  of  the 
corporation."  That  finding  of  fact  It  will  be 
seen,  applied  to  Mrs.  Cornelia  A.  Miller  as 
well  as  to  the  other  beneficiaries  in  that 
deed;  and  yet  It  is  not  pretended  that  her 
right  to  a  preference  depended  upon  any  act 
of  diligence  upon  her  part.  Why,  then,  in 
the  absence  of  proof  tending  to  show  that 
this  preference  to  the  other  creditors  was  not 
for  their  benefit,  and  not  for  the  benefit  of 
the  directors,  should  the  question  of  diligence 
cut  any  figure  in  the  case?  We  assume  that 
it  will  not  be  seriously  contended  that  the 
right  of  an  Insolvent  Individual  or  corpora- 
tion to  prefer  creditors  Is  In  any  way  condi- 
tioned upon  the  act  of  the  creditor.  The 
right  to  prefer  a  creditor  rests  upon  the  prin-' 
ciple  that  so  long  as  the  debtor  retains  con- 
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trol  and  dominion  oyer  bis  property,  he  may 
do  with  It  as  he  sees  fit,  and  discharge  one 
ohligatioD  to  the  exclnslon  of  another,  pre- 
sumably upon  the  theory  that  be  regards  the 
daim  of  one  debtor  more  meritorious  than  an- 
other. In  our  view  of  the  case,  the  fact  that 
the  trust  deed  was  executed  without  the 
knowledge  of  the  creditors,  or  without  their 
having  insisted  upon  its  execution,  Is  wholly 
immaterial,  unless  it  can  be  said  that  that 
fact,  of  Itself,  is  sufficient  to  Justify  the  con- 
clusion that  it  was  executed  for  the  benefit  of 
the  directors  or  guarantors  upon  the  note,  and 
not  for  the  benefit  of  the  creditors  them- 
selves; and  this,  certainly,  cannot  be  claim- 
ed. This  trust  deed  conferred  a  direct  ben- 
efit upon  the  creditors,  by  way  of  preference. 
That  It  might  result  in  benefit  to  the  guar- 
antors or  directors  is  a  mere  inference  or  con- 
jecture. We  think  the  decree  of  the  court 
below  In  dismissing  the  cross  biU  of  appel- 
lants was  erroneous,  and  should  be  reversed. 
The  cause  will  be  remanded,  with  instruc- 
tions to  it  to  enter  a  decree  in  confornUty 
with  the  prayer  of  that  bilL  Beversed  and 
remanded. 

CARTWRIGHT,  J.,  took  no  part  in  the  con- 
sideration of  this  case  in  this  courC 


(144  Ind.  ITS) 

CITT  OP  INDIANAPOLIS  v.  WANN. 
(Supreme  Court  of  Indiana.    Feb.  13,  1806.) 

MraiCIPAL    CORPOKATIOHS  —  COBTBilOTB  —  STATU- 

TORT  Restrictions— Vauditt— Ratification. 

1.  Under  the  act  governing  cities  of  100,000 
inhabitants,  providing  (Rev.  St.  1894,  {  8822), 
that  no  executive  department  or  officer  Bball 
have  power  to  bind  such  city  by  any  contract, 
to  any  extent,  beyond  the  amount  of  money  at 
the  time  already  appropriated  by  ordinance  for 
the  purpoie  of  such  department,  and  all  con- 
tracts of  any  sort,  beyond  snch  existing  appro- 
priations, are  declared  to  be  absolutely  void,  a 
contract  for  the  ligliting  of  the  city  for  five 
years,  let  by  the  board  of  public  worlcs  at  a  time 
when  the  appropriation  for  that  purpose  was 
available  only  for  the  current  month  and  the 
one  following,  is  void. 

2.  Such  contract  is  void  because  in  violation 
of  a  statute,  and  cannot  be  ratified  by  a  subse- 
quent appropriation. 

Appeal  from  superior  court,  Marlon  coun- 
ty; D.  M.  Harvey,  Judge. 

Suit  by  Judson  A.  Wann,  receiver,  etc, 
against  the  city  of  Indianapolis,  to  recover 
money  alleged  to  be  due  on  contraqt,  and 
seeking  certain  Injunctive  relief.  From  a 
Judgment  ,ln  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

J.  E.  Scott  and  Jas.  B.  Curtla,  for  appellant 
MUler,  Winter  &  Klam,  for  appellee. 

McCABE,  3.  The  appellee,  as  receiver  of 
the  Sun  Vapor  Street  Light  Company,  sued 
the  appellant  to  recover  the  sum  of  $552.75, 
as  an  installment  due  from  the  city  for  vapor 
lights  furnished  it  for  the  month  of  Janu- 
ary, 1895,  under  the  terms  of  an  alleged  con- 
tract, and  seeking  certain  injunctive  relief. 


The  superior  court  overruled  a  demurrer  to 
the  complaint,  and,  the  defendant  (appellant) 
refusing  to  plead  further,  judgment  was  ren- 
dered upon  demurrer  in  favor  of  appellee. 

The  only  error  assigned  calls  In  question 
the  ruling  upon  the  demurrer.  It  appears 
from  the  complaint  that  the  executive  de- 
partment of  public  works  of  the  city  on  Sep- 
tember 18, 1893,  entered  into  a  contract  with 
the  Sun  Vapor  Street  Light  Company,  by 
which  such  company  covenanted  that  it 
would  furnish  to  said  city  a  certain  number 
of  Sun  Vai>or  street  lights  for  a  period  of 
five  years  from  said  date,  at  a  certain  price 
per  light  per  year,  payable  in  monthly  in- 
stallments, and  the  city  covenanted  to  pay 
accordingly;  and,  among  other  things,  the 
contract  contained  the  following  mutual  cAv- 
enants:  "To  each  of  the  provisions,  condl-' 
tlons,  and  stipulations  of  this  contract,  the 
undersigned,  each  for  itself,  hereby  cove- 
nants, agrees,  and  binds  itself,  its  successors 
and  assigns."  Upon  the  part  of  the  city  the 
contract  Is  executed  In  the  name  of  the  city, 
by  its  board  of  public  works,  with  the  city 
seal  affixed,  and  the  contract  ts  also  signed 
by  the  mayor.  •  It  further  appears  that  the 
appellee  was  duly  appointed  receiver  of  said 
light  company,  and  as  such  be  had  secured 
the  permission  of  the  court  appointing  him 
to  bring  this  suit  It  Is  also  shown  that  the 
monthly  Installment  for  which  the  suit  was 
brought  was  due  and  unpaid.  The  ground 
on  which  It  was  sought  to  defeat  the  action 
In  the  trial  court,  and  to  reverse  its  Judg- 
ment In  this  court,  is  that  the  contract  sued 
on  was  and  is  absolutely  void,  because  mad* 
in  violation  of  the  statute.  At  the  date  of 
the  contract  the  appropriations  by  the  com- 
mon council  to  the  several  executive  depart- 
ments of  said  city  for  the  current  expenses  of 
the  fiscal  yea.-  bad  not  been  made.  The  prior 
fiscal  year  bad  expired  August  31,  1893.  For 
that  year  the  council  had  on  September  26, 

1892,  appropriated  to  the  board  of  public 
works  a  certain  sum  for  I>ubllc  light;  and  by 
said  ordinance  said  appropriation  continued 
and  carried  to  October  1, 1893,  unless  the  ap- 
propriation ordinance  for  the  fiscal  year  end- 
inj;  August  31,  1894,  was  sooner  passed  by 
the  counclL  The  appropriation  ordinance  for 
the  fiscal  year  ending  August  31,  1894,  was 
passed  September  21,  1893,  and  carried  an 
appropriation  to  said  dexmrtment  for  public 
light  of  $76,000  for  said  year.  So  far  as  ap- 
pears by  the  complaint,  this  appropriation 
was  not  more  than  sufficient  to  meet  the  ex- 
penses during  the  fiscal  year  for  which  the 
appropriation  was  made,  for  public  light  of 
all  kinds,  including  gas  and  electric  light 
ui>on  esxistlng  contracts  then  in  force.  Upon 
September  18,  1893,  being  the  day  and  date 
upon  which  the  contract  sued  on  was  entered 
Into,  there  remained  unexpended  of  the  sum 
appropriated  to  said  department  for  public- 
lights  for  the  fiscal  year  ending  August  31, 

1893,  the  sum  of  $15,000,  which  sum  was 
sufficient  only  to  meet  the  expense  of  light- 
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tng  the  city  by  goB,  electricity,  and  vapor 
Ught  for  and  during  the  mouths  of  Septem- 
ber and  October.  1893.  In  other  words,  the 
complaint  shows  that  upon  the  date  of  the 
execution  of  the  contract  the  appropriation 
to  the  department  of  public  works  was  only 
sufficient  to  pay  niion  existing  contracts  for 
the  current  and  succeeding  month;  and  even 
this  sum  was  not  available  after  October  1st, 
because  upon  that  date  the  appropriation,  by 
its  terms,  lapsed.  Subsequent  appropria- 
tions were  made  to  the  department  of  public 
works  for  Dublic  light,  as  appears  by  the 
oomplalnt;  but  at  no  time  did  the  common 
cotmcil  authorize  the  execution  of  said  con- 
tiact,  or  take  any  action  to  confirm  or  ap- 
prove the  same.  In  the  last  appropriation 
ordinance  (being  Exhibit  O  of  the  complaint), 
there  is  an  express  provision  in  section  3 
that  the  appropriation  for  vapor  lights  by 
Item  28,  under  heading  "Department  of  Pub- 
lic Works,"  is  not  to  be  taken  or  deemed  as 
a  ratification  of  any  contract  "heretofore  en- 
tered into  by  the  department  of  public  works 
of  said  city  which  mar  not  have  been  au- 
thorized by  previous  appropriations  there- 
for." It  is  further  shown  that  the  board  of 
public  worlEB  on  December  19,  1894,  notified 
appellee,  in  writing,  that  said  city  was  not 
bound  by  said  contract,  that  the  same  was 
illegal,  and  that  it  would  not  pay  for  any 
lights  furnished  under  said  contract  by  ap- 
pellee after  December  31,  1894.  The  appel- 
lee nevertheless  continued  to  furnish  them 
for  the  month  of  January,  1895,  and  now 
seeks.  In  the  complaint  to  recover  therefor 
upon  said  contract. 

The  board  of  public  works,  by  the  act  com- 
monly known  as  the  "City  Charter"  for  said 
city,  is  an  executive  department  of  said  city 
government,  with  certain  powers  conferred 
to  contract  on  behalf  of  the  city,  subject  to 
certain  limitations  therein  prescribed.  Rev. 
St  1894,  §§  3812-3819,  among  which  powers 
is  the  power:  "To  contract  for  the  furnish- 
ing of  gas,  either  natural  or  artificial,  water, 
steam  or  electricity,  Ught  or  power,  to  said 
city  or  the  citizens  thereof,  by  any  company 
or  individual,  and  in  such  contract  to  fix  the 
price  to  be  charged  for  the  same  in  such  city, 
subject  to  ordinances  of  such  city.  In  relation 
to  consumption  by  private  consumers,"  pro- 
vided that  such  powers  can  only  be  exer- 
cised pursuant  to  an  ordinance  specifically 
directing  the  same.  Rev.  St  1894, 1 3830,  tap 
page  359.  The  board  of  public  works  as- 
sumed to  act  under  this  power  in  entering 
into  the  contract  sued  on.  This  power  is 
subject  to  the  limitations  expressed  in  the 
statute  already  mentioned,  wherein  it  is  pro- 
vided that  "the  legislative  authority  of  the 
city  shall  be  vested  in  a  common  council." 
Rev.  St  1894,  §  3780.  "All  ordinances,  or- 
ders, resolutions  and  motions  for  the  govern- 
ment or  regulation  of  such  city,  and  all  ordi- 
nances for  the  appropriation  of  money  shall 
originate  in  the  common  council.  No  appro- 
priation shall  be  made  for  the  payment  of 


money  otherwise  than  by  ordinance,  specify- 
ing by  items  the  amount  thereof,  and  the  de- 
partment for  which  such  appropriation  shall 
be  made."    Rev.  St  1894,  f  3789. 

Sections  50-62,  62,  of  the  act  read  OB  fol- 
lows: 

"50.  It  shall  be  the  duty  of  each  executive 
department  before  the  commencementof  each 
fiscal  year,  to  submit  to  the  Joint  meeting  of 
the  heads  of  the  departments  and  of  thevari- 
ous  boards  hereinbefore  provided  for  in  sec- 
tion 45,  an  estimate  of  the  amount  of  money 
required  by  their  respective  departments  for 
the  ensuing  fiscal  year  stating  with  as  great 
particularity  as  possible  each  item  thereof. 
The  comptroller  shall  at  the  same  time  sub- 
mit a  statement  or  estimate  of  city  expendi- 
tures for  other  purposes,  for  the  ensuing 
year,  over  and  above  the  moneys  proposed 
to  be  used  by  various  executive  depart- 
ments, giving  with  as  great  particularity  as 
possible  each  item  thereof.  After  such  meet- 
ing, and  reports  and  consultation,  the  city 
comptroller  shall  thereupon  proceed  to  re- 
vise such  estimates  for  the  ensuing  year, 
and  the  comptroller  shall  then  prepare  a 
report  to  the  mayor  of  the  various  estimated 
amounts  required  in  said  comptroller's  opin- 
ion for  each  executive  department  and  for 
other  city  expenses,  together  with  an  esti- 
mate of  the  necessary  per  cent  of  taxes  to 
be  levied.  The  mayor  shall  at  the  next 
meeting  of  the  common  council  present  such 
report  with  such  recommendations  as  he 
may  see  fit  It  shall  be  the  duty  of  the  com- 
mittee of  finance  of  said  common  council 
thereupon  to  prepare  an  ordinance  fixing  the 
rate  of  taxation  for  the  ensuing  year,  and 
also  an  ordinance  making  appropriations  by 
items  for  the  use  of  the  various  executive 
departments  and  other  city  purposes  for  the 
ensuing  year.  Said  ordinance  may  reduce 
any  estimated  item  for  any  executive  de- 
partment from  the  figures  submitted  in  the 
report  of  the  city  comptroller,  but  shall  not 
increase  the  same  unless  recommended  by 
the  mayor.  Such  appropriation  ordinance 
shall  thereafter  be  promptiy  acted  upon  by 
the  common  council.  If  at  any  time  after 
the  passage  of  such  ordinance  an  emergency 
shall  arise  for  further  appropriations  for 
the  use  of  any  department  aa  certified  by 
such  department  as  hereinbefore  provided, 
or  other  purposes  during  the  year,  such  addi- 
tional appropriations  may  be  made  on  the 
recommendation  of  the  comptroller  by  a. 
two-thirds  vote  of  the  counclL 

"51.  No  executive  department  officer  or 
employe  thereof,  shall  have  pow^r  to  bind 
such  city  by  any  contract  agreement  or  tn 
any  other  way,  to  any  extent  beyond  the 
amount  of  money  at  the  time  already  ap- 
propriated by  ordinance  for  the  purpose  <rf 
such  department  and  all  contracts  and 
agreements,  express  or  Implied,  and  all  ob- 
ligations of  any  and  every  sort  beyond  such 
existing  appropriations,  are  declared  to  be 
absolutely  void. 
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*^S2.  Any  tUtf  official  who  shall  Issne  any 

bond,  certificate  or  warrant  for  the  payment 
of  money  which  shall  purport  to  be  an  ob- 
ligation of  sach  city,  and  be  beyond  the  nn- 
expended  balance  of  any  appropriation 
made  for  such  purpose,  or  who  shall  at- 
tempt to  bind  such  city  by  any  contract, 
agreement,  or  in  any  other  way,  to  any  ex- 
tent beyond  the  amount  of  money  at  the 
time  already  appropriated  by  ordinance  for 
such  purpose,  and  remaining  at  the  time  un- 
expended, shall  be  liable  on  his  official  bond 
to  any  person  injured  thereby,  and  shall  be 
fined  In  any  sum  not  more  than  one  thou- 
sand dollars  ($1,000),  and  imprisoned  in  the 
county  Jail  not  more  than  six  months,  either, 
or  both." 

"02.  All  the  expenses  Incurred  or  author- 
teed  by  such  board  of  public  works  shall  be 
payable  out  of  the  general  funds  of  such 
city  appropriated  to  the  use  of  such  board 
and  available  for  the  particular  purpose,  ex- 
cept where  this  act  specifically  directs  that 
the  same  is  to  be  paid  for  by  assessments 
against  property  holders."  Rev.  St.  1884, 
tf  3821-3823,  3833  (Acts  1891,  p.  13T). 

The  full  meaning  of  the  provisions  already 
quoted  will  be  better  apprehended  by  con- 
sidering In  connection  therewith  the  follow- 
ing portion  of  section  54: 

"Sec.  64.  It  shall  be  the  duty  of  the  comp- 
troller: *  *  *  To  keep  separate  accounts 
for  each  specific  Item  or  appropriation  made 
by  the  council  to  each  department,  and  re- 
quire all  warrants  to  state  specifically 
against  which  of  said  items  the  warrant  is 
drawn.  Each  account  shall  be  accompanied 
by  a  statement  In  detail  In  separate  columns 
of  the  several  appropriations,  the  amount 
drawn  on  each  appropriation,  the  unpaid 
contracts  charged  against  It,  and  the  balance 
standing  to  the  credit  of  the  same.  He  shall 
not  sufTer  any  appropriation  to  be  over- 
drawn or  the  appropriation  for  one  item  of 
expense  to  be  drawn  upon  for  any  other 
purpose,  or  by  any  department  other  than 
that  for  which  the  appropriation  was  spe- 
cifically made,  except  on  transfers  author- 
ized by  ordinances."    Rev.  St  1884,  {  3825. 

It  will  be  seen  that  by  sections  60,  and 
those  preceding  It,  the  common  council  is  the 
local  legislative  and  governing  body;  has  ex- 
clusive power  to  levy  taxes  and  to  appropri- 
ate the  revenues,  and  thereby  authorize  their 
disbursement  By  sections  61,  52,  62,  the 
power  of  the  executive  departments  to  bind 
the  city  by  contract  is  limited  to  the  revenues 
for  which  the  levy  for  the  ensuing  fiscal  year 
is  made,  and  which  has  been  appropriated  to 
the  several  departments  for  the  specific  pur- 
poses by  the  council,  as  It  is  advised  the 
same  is  necessary.  It  Is  conceded  In  the  com- 
plaint and  appellee's  argument  that  there  was 
no  revenue  appropriated  and  available  for  the 
specific  purpose  involved  in  the  contract,  be- 
yond what  would  be  required  to  pay  the  in- 
stallment on  such  contract  for  the  current 
month  and  the  ensuing  month  of  October. 


And  yet  It  is  contended  by  the  learned  couBf 
sel  for  appellee  that  such  contract  is  not  » 
violation  of  the  statutory  provision  that  "no 
executive  department  officer  or  employ^ 
thereof  shall  have  power  to  bind  such  city 
by  any  contract  agreement,  or  in  any  way, 
to  any  extent  beyond  the  -amount  of  money 
at  the  time  already  appropriated  by  ordi- 
nance for  the  purijose  of  such  department, 
and  all  contracts  and  agreements,  express  or 
implied,  and  all  obligations  of  any  and  every 
sort  beyond  such  existing  appropriations  are 
declared  to  be  absolutely  void."  Rev,  St 
1884,  ^  3822.  The  Installment  sued  for  here 
is  that  for  the  month  of  January,  1886,— far 
beyond  the  amount  appropriated  at  the  tlma 
the  contract  was  entered  into.  It  is  only  atp 
tempted  obligations  beyond  existing  appro- 
priations that  the  statute  makes  void.  And, 
if  it  has  not  dcme  so,  then  language  cannot 
be  employed  strong  enough  to  accomplish 
that  manifest  object  and  intent  Ck>unsel 
cite  and  rely  on  three  cases  in  this  court  to 
uphold  their  contention  that  the  contract  fB 
not  in  violation  of  the  statutory  provision 
quoted.  The  first  is  City  of  Valparaiso  T, 
Gardner,  87  Ind.  1.  It  was  sought  In  that 
case  to  enjoin  the  letting  of  a  contract  to  s 
waterworks  company  for  supplying  the  city 
with  water  for  a  period  of  20  years  at  an  an- 
nual expense  to  the  municipality  of  $6,000. 
It  was  alleged  that  the  corporate  indebtedness 
then  exceeded  6  per  centimi  of  the  assessed 
value  of  the  taxable  property  of  the  city,  and 
that  there  was  no  money  in  the  treasury.  The 
ground  on  which  It  was  sought  to  maintain 
the  action  was  that  the  proposed  contract 
would  be  in  violation  of  article  13  of  the  con- 
stitution adopted  March  14,  1881,  which  pro- 
vides that  "no  political  or  municipal  corpora- 
tion in  this  state  shall  ever  become  indebted. 
In  any  manner,  or  for  any  purpose,  to  an 
amount  in  the  aggregate  exceeding  two  per 
centum  on  the  value  of  the  taxable  property 
within  such  corporation,  to  be  ascertained  by 
the  last  assessment  for  state  and  county  taxes 
previous  to  the  incurring  of  such  indebted- 
ness; and  all  bonds  or  obligations,  in  excess 
of  such  amount,  given  by  such  corporation, 
shall  be  void."  Rev.  St  1881,  {  220  (Rev. 
St  1894,  f  220).  It  was  held  that  this  Inhibi- 
tion was  against  the  creation  of  an  indebted- 
ness or  debt  of  the  municipality  beyond  the 
Umlt  therein  prescribed.  But  it  was  held 
that  the  compensation  of  the  contractor  was 
not  a  debt  within  the  sense  of  this  provision, 
until  the  service  was  performed  and  the  con- 
tractor was  entitled  to  be  paid,  and  in  that 
view  It  did  not  run  the  debt  beyond  the  con- 
stitutional limit  The  pivotal  point  on  which 
the  decision  turned  was  the  word  "indebted," 
as  used  in  the  constitution.  The  next  casa 
cited  Is  Orowder  v.  Town  of  Sullivan,  128 
Ind.  486,  28  N.  E.  84,  which  simply  reaffirms 
the  same  principle.  The  next  case  Is  Poland 
T.  Town  of  Frankton  (Ind.  Sup.)  41  N.  B. 
1081.  That  case  simply  reaffirmed  and  ap- 
plied the  Mune  (rincipls  declared  in  the  two 
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preylooB  caseai  In  this  latter  case  It  was 
sought  to  enjoin  the  letting  of  a  contract  by 
the  town,  by  which  it  was  to  pay  $300  a 
year  for  a  certain  number  of  street  lights,  for 
a  period  of  fire  years;  and  it  was  averred 
that  no  petition  had  been  signed  by  a  majori- 
ty of  the  resident  owners  of  the  taxable  real 
estate  of  said  town  to  contract  said  debt  for 
lighting  the  streets  or  any  debt.  It  was 
claimed  that  such  a  contract  would  be  In  vio- 
lation of  section  27  of  the  act  of  1852,  reading 
as  follows:  "No  Incorporated  town  under  this 
act  shall  have  power  to  borrow  money  or  In- 
cur any  debt  or  liability  unless  a  majority  of 
the  resident  owners  of  tbe  taxable  real  estate 
of  said  town  shall  petition  the  board  of  trus- 
tees to  contract  such  debt  or  loan."  Rev.  St. 
.1894,  {  4377  (Bev.  St  1681,  (3342).  It  was 
Justly  h^d  in  the  case  last  referred  to  that  it 
was  a  debt  or  loan  only  that  was  ivohiblted 
without  a  petition,  and,  following  the  two 
former  cases,  that  the  agreement  to  pay  for 
the  lights  to  be  furnished  did  not  create  a 
.  debt,  within  the  meaning  of  the  section  quot- 
ed. But  here  we  have  a  very  dllCerent  pro- 
hibitory provision  to  deal  with.  The  exda- 
alve  lawmaking  power  of  the  state,  speaking 
of  the  powers  of  the  executive  departmoits 
,of  the  city  government  o.f  appellant,  of  which 
the  board  of  public  works  is  one,  has  said: 
"No  executive  department,  otScer  or  employ^ 
thereof  shall  have  power  to  bind  such  city  by 
contract,  agreement,  or  in  any  way,  to  any  ex- 
tent beyond  the  amount  of  money  at  the  time 
already  appropriated  by  ordinance  for  the 
purpose  of  such  department,  and  all  contracts 
and  agreements,  express  or  implied,  and  all 
obligations  of  any  and  every  sort  beyond  such 
existhig  appropriations,  are  declared  to  be 
absolutely  void."  Rev.  St  1894,  $  8822.  Ap- 
pellee's learned  counsel  gravely  urge  that  this 
prohibition  is  against  the  creation  of  a  "debt," 
or  an  "Indebtedness,"  according  to  the  deflni- 
tlon  given  that  term  In  the  cases  cited,  and 
does  not  prohibit  the  creation  of  other  obliga- 
tions. But  If  this  court  may  fritter  away 
the  plain  language  of  the  statute  In  that  way. 
It  Is  hardly  worth  while  to  have  another 
lawmaking  power,  called  a  "legislature."  To 
do  as  counsel  gravely  urge  ns  to  do  would  be 
to  usurp  the  power  to  both  make  and  unmake 
laws.  If  the  Judiciary  may  do  that,  a  leg- 
islature would  be  an  appendage  to  govern- 
ment neither  useful  nor  ornamental.  The  lan- 
guage quoted  deprives  tbe  board  of  public 
works  of  the  power  to  bind  the  city,  by  any 
contract  agreement,  or  In  any  way,  and  to 
any  extent,  beyond  the  amount  of  money  al- 
ready appropriated  by  ordinance  for  the  pur- 
pose of  such  department;  and  all  contracts, 
express  or  Implied,  and  all  obligations,  of  any 
and  every  sort  beyond  such  existing  appro- 
priations, are  declared  to  be  absolutely  void. 
If  language  could  be  so  framed  as  to  make 
such  a  contract  absolutely  void,  this  language 
has  certainly  accomplished  that  result  If  It 
has  not,  then  It  Is  because  tbe  ESngllsh  lan- 
guage is  utterly  incapable  of  conveying  that 


idea  to  the  tmdostandlng.  But  It  Is  earnest- 
ly Insisted  that  this  court.  In  construing  the 
above  language,  ought  to  presume  that  the 
legislature  employed  It  with  the  full  knowl- 
edge of  the  decisions  In  the  Valparaiso  Case 
and  tbe  Sullivan  Case,  and  that  they  supposed 
from  those  decisions  that  the  language  they 
employed,  above  quoted,  would  mean  indebt- 
edness In  the  sense  ascribed  to  that  term  In 
those  cases.  There  would  be  much  plausibil- 
ity, and  even  force.  In  the  contention  if  the 
word  "debt"  or  "indebtedness,"  had  been 
used  In  the  provision  now  under  consideration. 
But  no  such  word  is  used,  but  the  language 
employed  is  so  broad  and  sweeping  as  to  cari-y 
down  obligations  of  all  kinds.  It  may  be 
conceded  that  the  presumption  arises  that  the 
language  in  question  was  employed  In  view 
of  the  holding  In  those  cases.  But  that  con- 
cession militates  against  coimsel's  contention. 
The  extraordinary  strength  of  the  language 
employed,  doubled,  tripled,  and  quadrupled 
as  It  Is,  to  avoid  such  a  construction  as  Is  con- 
tended for,  seems  to  point  with  unerring  cer- 
tainty to  the  fact  that  the  legislature  meant 
Just  what  it  has  said.  Similar  statutory  reg- 
ulations for  city  governments  are  not  new. 
Such  statutory  restrictions,  very  much  like 
those  now  before  ns,  have  been  enacted  In 
the  states  of  Minnesota,  Illinoia,  Pennsyl- 
vania, California,  Ohio,  Michigan,  and  Ore- 
gon, and  such  statutes  have  received  by  the 
courts  of  those  states  the  same  construction 
we  have  placed  upon  the  statute  here  tn- 
Tolved.  Ellchll  y.  Electric  Co.  (Mhin.)  S» 
N.  W.  1088;  Garrison  v.  Chicago,  7  Biss.  480^ 
Fed.  Cas.  Na  6,255;  City  of  Superior  v.  Nor- 
ton,  12  C.  C.  A.  469,  63  Fed.  357;  Bladen  v. 
Philadelphia,  60. Pa.  St  464;  City  of  Phila- 
delphia V.  Flanlgen,  47  Pa.  St  21;  Jonas  v. 
City  of  Cincinnati,  18  OMo,  318;  WaUace  T. 
Mayor,  etc.,  29  Oal.  181;  Gas  Co.  v.  Brlck- 
wedel,  62  Cal.  641;  Nlles  Waterworks  v.  City 
of  Nllee,  59  Mich.  311,  26  N.  W.  525;  Ooul- 
son  V.  City  of  Portland,  Deady,  481,  Fed. 
Cas.  No.-  3,275;  Pullman  v.  Mayor,  etc.,  49 
Barb.  57. 

It  is  contended  by  appellant  that  there  are 
two  lines  of  decisions  on  the  questions  before 
ns, — one  supporting  appellant's  contention, 
and  the  other  supporting  appellee's  conten- 
tion. But  we  do  not  so  understand  the  cases. 
The  ones  that  are  in  point  at  all  are  against 
appellee's  contention,  and  support  appellant's 
contention.  There  are  cases  in  other  states 
like  the  Indiana  cases  cited  by  appeUee  above 
mentioned,  but  we  do  not  think  they  or  the 
Indiana  cases  have  any  application  to  this 
case. 

The  learned  counsel  for  appellee  concede 
that  there  can  be  no  enforcement  of  this  con- 
tract until  there  Is  an  appropriation  of  the 
revenues  for  that  specific  purpose;  contend- 
ing that  whenever  such  appropriations  are 
made  tbe  contract  lays  hold  on  them,  and 
their  payment  may  be  enforced  by  action. 
This  Is  a  concession  that  If  no  appropriation 
la  ever  made  therefor  the  contract  can  never 
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be  enforced,  lliat  amounts  to  a  conceBslon 
that  when  made  It  was  not  a  contracit,  be- 
cause contracts,  wben  validly  executed,  do> 
not  depend  for  tbelr  yalldity  on  the  subse- 
quent assent  of  one  or  both  of  the  contracting 
IHirtles.  If  validly  made,  it  received  the  as* 
sent  of  both  parties  In  Its  execution,  and  may 
be  enforced  against  elttier  party,  when  he  is 
derelict,  without  again  obtaining  his  assent. 
1  Pars.  Cont  (5tta  Ed.)  475;  Gartmel  v.  New> 
ton,  79  Ind.  1.  If  the  contract  is,  as  appel- 
lee's learned  counsel  concede^-  ineffective,  it 
is  because  it  is  made  in  violation  of  the  statf 
ute.  Such  a  contract  is  absolutely  void,  and 
is  as  if  It  had  never  been  made.  Bflnk  ▼. 
Coquillard,  6  Ind.  232;  Oaasaday  t.  Insurance 
Co.,  72  Ind.  95;  Davis  v.  Barger,  57  Ind.  64; 
ReynoUia  v.  Stevenson,  4  Ind.  619;  Link  v. 
Clemmens,  7  Blackf.  479;  Pate  v.  Wrigbt,  30 
Ind.  476;  Heller  t.  Crawford,  37  Ind.  279; 
Heavenrldge  v.  Mondy,  84  Ind.  28;  Gase  v. 
Johnson^Ol  Ind.  479;  16  Am..&  £ng.  Ena 
Law,  1102,  1103.  If  the  contract  had  never 
been  made,  a  subsequent  appropriation  conid 
not  liave  the  effect  of  making  It  a  contract. 
The  contract,  being  illegal,  was  Incapable  of 
being  subsequently  ratified  so  as  to  make  It 
binding,  without  making  It  a  new  contract. 
Henry  v.  Heeb,  114  Ind.  275,  16  N.  B.  606, 
and  authorities  there  cited.  All  persons  con- 
tracting with  a  municipal  corporation'  must, 
at  their  peril.  Inquire  into  the  power  of  the 
corporation,  and  of  its  officers,  to  make  the 
contract  15  Am.  &  Eng.  Enc.  Law,  1100, 
and  cases  there  cited;  Union  School  Tp.  v. 
First  Nat  Bank  of  Grawfordsville,  102  Ind. 
464,  2  N.  E.  194;  City  of  Detroit  v.  Robinson, 
88  Mich.  108;  2  Beach.  Pub.  Corp.  1228,  note 
5;  Mllford  V.  Mllford  Water  Co.,  124  Pa.  St 
610,  17  AtL  185;  1  Dill.  Mun.  Corp.  447,  448, 
457;  Pine  Civil  Tp.  v.  Huber  Manuf  g  Co., 
83  Ind.  121.  We  are  therefore  of  the  opinion 
that  the  complaint  did  not- state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  tliat 
the  superior  court  erred  in  overruling  the  de- 
murrer thereto.  The  Judgment  is  reversed, 
and  the  cause  remanded,  with  instructlona  to 
sustain  the  demurrer  to  the  complaint 


(14S  Ind.  (42) 

STENGEL  et  al.  v.  BOYCB. 
(Snpreme  Court  of  Indiana.     Jan.  81,  1896.) 

CbATTKL    HoRTOAOSS — FOKBCLOSURB — ^Plbadino — 

FiuoE  or  Becobdimo  —  Bbvbrai.  DxrBHD- 

ANTS  — QbNBBAL  ALLBOATIOKB. 

1.  In  a  Bait  to  foredoae  a  chattel  mortgage, 
which  purports  on  its  face  to  have  l>een  executed 
by  defendant  mortgagor,  "of  Marion  county," 
where  there  are  several  defendants,  a  para- 
graph of  a  complaint  wliicb  alleges  that  plain- 
tiff bad  such  mortgage  recorded  in  "Carroll 
county,"  where  "defendant"  lived,  falls  to  allege 
that  it  was  recorded  where  "mortgagor"  lived. 

2.  Another  paragraph  of  sncli  complaint 
wUch  aliegea  that  the  mortgage  was  recoraed  in 
Carroll  county,  where  defendant  mortgagor  then 
lived,  fails  to  show  a  compliance  with  Rev.  St. 
1894,  §  6688  (Rev.  St  1^1,  {  4913),  requiring 
a  nhattel  mortgage  to  be  recorded  in  the  coun- 


ty wliere  the  mortgagor  resides  at  the  time  of 
it«  execution.  i .. 

3.  A  paragraph  of  a  complaint,  to  be  Buffir 
dent  against  eacn  of  several  defendants,  must 
hare  been  made  in  reference  to  tliem  ail. 

Appeal  from  circuit  court  Carroll  coun- 
ty;  M.  Winfleld,  Special  Judge. 

Action  by  Edmund  C.  Boyce  against  Oeorge 
W.  Stengel  and  others,  to  restrain  a  sale  of 
personal  property  and  to  foreclose  a  chattel 
mortgage.  From  a  judgment  in  favor  of 
plaintiff,   defendants  appeal     Reversed. 

Gould  &  Eldridge,  L.  D.  Boyd,  and  J.  L. 
Sinkes,  for  appellants.  Pollard  &  Pollard, 
for  i4>peUee. 

HACKNEY,  C.  J.  The  appellee  Instituted 
this  suit  in  two  paragraphs  of  complaint  al- 
leging in  each  the  execution  to  lilm  by 
William  B.  Strong  of  four  promissory  notes, 
for  $1,050  each,  and  a  cliattel  mortgage  to 
secure  the  same.  Copies  of  the  notes  and 
mortgage  are  set  out  at  full  length  in  the 
body  of,  and  as  part  of,  the  allegations  of  each 
paragraph  of  complaint,  the  notes  bearing 
date  December  21,  1893,  and  the  mortgage 
December  22,  1893.  The  action  is  entitled 
"Edmund  C.  Boyce  v.  Charles  L.  Brough, 
Adm'r,  William  B.  Strong,  George  W.  Sten- 
gel, Joseph  L.  Barnard,  Sheriff  of  Carroll 
County."  The  allegations  of  the  first  para- 
graph of  the  complaint  against  William  B. 
Strong  on  the  notes  and  mortgage,  and 
Oeorge  W.  Stengel,  are  alleged  to  assert  a 
senior  lien,  but  which  was  in  fact  Junior  in 
time,  and  consisted  of  an  invalid  Judgment, 
upon  which  execution  had  issued  to  the  said 
Barnard,  sheriff,  wlio  would  sell  the  proper- 
ty thereunder  immediately,  unless  restrained. 
The  mortgage,  upon  its  face,  purports  to 
have  been  executed  by  "William  B.  Strong 
of  Marion  county,  in  tbe  state  of  Indiana," 
and  the  following  is  the  only  allegation  of 
this  paragraph  as  to  the  recording  of  the 
mortgage:  "And  the  plaintiff  avers  and  char- 
ges that,  on  the  30th  day  of  December,  1893, 
he  caused  to  be  recorded  said  mortgage,  in 
the  recorder's  office,  in  the  pioper  record  In 
said  office,  in  record  No.  40,  on  page  87, 
in  the  county  of  Carroll,  in  the  state  of  In- 
diana, in  said  county  and  state  where  said 
property  was,  and  is  now,  situated,  and 
where  defendant  lived."  It  is  alleged,  also, 
that  Stengel  "took  bis  claim  with  full  no- 
tice and  knowledge  of  the  plaintiff's  right 
and  claim  under  said  mortgage."  The  prayer 
of  this  paragraph  is  a  foreclosure  of  the 
mortgage,  and  an  injunction  against  Sten- 
gel and  the  sheriff  from  selling  the  property 
on  said  execution.  The  second  paragraph 
alleged  nothing  with  reference  to  said  Judg- 
ment or  execution,  and  contained  no  allega- 
tions against  Barnard,  but  pleaded  facts  up- 
on whlcb  foreclosure  was  sought  against 
Strong,  and  alleged  that  Stengel  was  making 
a  claim  of  lien  upon  the  property,  the  char- 
acter of  which  was  to  him  (appellee)  un- 
known, but  which  was  Junior  to  the  mort- 
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gage,  and  was  taken  "with  fall  knowledge 
of  tbe  mortgage  of  said  plaintiff.  And  the 
plaintiff  averred  and  charged  the  mortgage 
thus  set  out  *  *  *  was  duly  recorded  In 
the  recorder's  office  In  Carroll  county,  in  the 
state  of  Indiana,  where  said  mortgaged  prop- 
erty was  and  is  situated,  and  was  recorded 
in  record  No.  40,  on  page  87,  of  the  rec- 
ords of  Carroll  county,  where  said  Strong 
then  lived,  and  said  property  la  now  situat- 
ed." The  relief  prayed  in  this  paragraph  is 
that  appellee's  mortgage  be  declared  senior 
to  any  claim  of  Stengel,  and  be  foreclosed. 
Demurrers  by  Stengel  and  by  Barnard  were 
overruled  to  each  paragraph  of  complaint, 
and  exceptions  reserved.  Trial  was  had  up- 
on the  complaint  and  answers  filed,  and  be- 
fore a  finding  was  rendered  the  death  of 
William  B.  Strong  was  suggested,  and  the 
submission  was  set  aside.  If  the  complaint 
was  amended  by  Inserting  the  name  of  the 
administrator  of  Strong's  estate,  the  record 
does  not  disclose  that  fact,  though  the  title 
of  the  action  in  the  complaint,  as  we  have 
seen,  contains  the  name  of  the  administrator. 
The  case  was  retried,  and  resulted  in  a  find- 
ing, and  Judgment  for  the  appellee  against 
Strong's  estate,  and  against  the  priority  of 
appellant's  lien,  with  an  order  that  the  tem- 
porary injunction  theretofore  issued  be  made 
.perpetual  against  Stengel  and  the  sheriff. 
Motion  in  arrest  of  Judgment  and  for  a  new 
Mai  were  made  by  Stengel  and  Barnard,  and 
were  overruled  by  the  court  These  rulings, 
together  with  that  upon  demurrers  of  the  com- 
plaint, are  assigned  here  as  error. 

The  foundation  of  the  appellee's  cause  of 
action  was  the  proper  existence  and  record- 
ing of  his  chattel  mortgage,  and  the  burden 
of  pleading  facts  constituting  a  lien,  in  strict 
accordance  with  the  statute,  senior  to  that 
of  the  appellant's  rested  upon  him.  Granger 
V.  Adams,  80  Ind.  87;  Cheny worth  v.  Dally, 
7  Ind.  284.  It  Is  insisted,  on  behalf  of  the 
appellants,  that  this  requirement  was  not 
met,  in  either  paragraph  of  complaint,  as  to 
the  recording  of  the  mortgage.  The  statute 
requires  such  mortgages  to  be  "recorded  in 
the  recorder's  office  of  the  county  where  the 
mortgagor  resides,  within  ten  days  after  the 
execution  thereof."  Rev.  St.  1894,  f  6638.1 
In  point  of  time,  the  first  paragraph  dis- 
closes a  recording  within  eight  days,  the  ex- 
ecution appearing  to  have  been  on  the  22d, 
and  the  recording  on  the  30th,  day  of  De- 
cember, 1883.  As  to  the  second  paragraph, 
it  may  be  doubted  If  the  strict  requirement 
as  to  time  was  pleaded  In  the  allegation  that 
the  mortgage  was  duly  recorded,  without 
reference  to  any  date  when  so  recorded.  As 
to  the  objection  that  neither  paragraph  suf- 
ficiently complies  with  the  requirement  as  to 
place  of  recording,  it  is  expressly  admitted 

1  Bev.  St.  1881,  i  4913. 


by  counsel  for  appellee  'Hhat  the  statute 
fixes  the  place  where  the  mortgage  shall  be 
•recorded,  and  that  place  is  the  county  where 
the  mortgagor  resided  at  the  time  of  the  ex- 
ecution of  the  mortgage."  This  concession  is 
the  result  of  the  statutory  provision  above 
quoted.  See  Granger  v.  Adams,  supra.  The 
mortgage  embodied  In  each  paragraph  of 
complaint  disdoeed  the  residence  of  the 
mortgagor  as  In  Marlon  county.  This  fact 
alone  made  a  prima  fade  showing  that  he 
resided,  not  in  Carroll  coonty,  where  the 
nutftgage  was  recorded,  but  In  Marlon  coun- 
ty. Brown  t.  Oorbin,  121  Ind.  4S5,  23  N.  B. 
276.  The  allegation.  Independent  of  the  face 
of  the  mortgage,  in  the  first  paragraph,  was 
that  the  mortgage  was  recorded  December 
30th,  in  Carroll  county,  "where  the  defendant 
lived."  There  were  three  defendants,  and 
under  this  allegation  it  could  be  contended 
with  equal  force  that  It  applied  to  Stengel 
or  to  Barnard.  The  prima  fade  showing, 
from  the  mortgage,  as  to  the  residence  of 
Strong,  would  aid  the  presumption  that  this 
allegation  referred  to  the  residence  of  one  of 
such  other  defendants.  The  second  para- 
graph alleged  the  recording  in  Carroll  county, 
where  Strong  then  resided.  The  ordinary 
rule  is  that  the  exhibit  will  control,  over  an 
allegation  In  conflict  therewith.  Cotton  r. 
State,  64  Ind.  573;  Bayless  v.  Glenn,  72  Ind. 
5;  Aveiy  v.  Dougherty,  102  Ind.  443,  2  N. 
B.  123.  The  force  of  the  aUegatton,  however, 
is  to  disclose  the  place  of  Strong's  residence 
at  the  recording  of  the  mortgage,  and  not  at 
the  time  of  its  execution.  This  conclusion 
applies  also  to  the  first  paragraph,  if  we 
could  say  that  the  word  "defendant,"  there 
employed,  included  or  referred  to  Strong,  the 
mortgagor.  The  allegation  that  Stengel  ac- 
quired his  Uen  with  knowledge  of  the  mort- 
gage Is  of  no  force  to  take  the  case  out  of 
the  rule  requiring  strict  compliance  with  the 
statutory  provisions  as  to  recording.  Cheny- 
worth  V.  Daily,  supra;  Granger  v.  Adam^ 
supra;  Kennedy  v.  Shaw,  38  Ind.  474;  Lock- 
wood  V.  Slevln,  26  Ind.  124;  Rosa  v.  Menefee, 
125  Ind.  439,  25  N.  B.  546;  HydranUc  Co.  y. 
WUson,  133  Ind.  465,  33  N.  B.  113;  Scarry 
V.  Bennett,  2  Ind.  App.  167,  28  N.  B.  231.  As 
the  allegations  of  the  complaint  were  ad- 
dressed to  William  B.  Strong,  and  as  his 
death  was  suggested  after  the  first  trial,  it 
may  be  supposed  that  the  administrator  was 
added  as  a  party,  without  dther  amending 
the  complaint  in  Its  formal  allegations  to 
suit  the  change  In  parties,  or  requiring  an  en- 
try of  record  showing  that  an  amended  com- 
plaint was  filed.  There  being  no  allegation 
in  the  second  paragraph  with  reference  to 
the  appellant  Barnard,  it  was  not  suffidoit, 
as  against  him.  In  any  view  of  the  pleading. 
For  the  reasons  given,  both  paragraphs  of 
complaint  were  bad,  against  appellants'  de- 
murrers.   The  Judgment  is  reversed. 
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DOUTUITT  ♦.  STATB.* 
(Supreme  Conrt  of  Indiana.    Jan.  28,  1S96.) 

VMutmu.  ItAM  —  Nbw  Tbial  — DuqcALinaAtioK 
or  Jdrob. 
In  a  criminal  case,  it  appeared  that  a 
jnror,  lome  eight  yean  before  the  trial,  had 
been  confined  in  an  insane  aaylnm,  and  dia- 
eharged  as  improved;  that,  after  the  jury  was 
•worn,  both  the  prosecuting  attorney  and  judge 
•dTiaed  defendant's  attorney  that  snch  juror  had 
at  one  time  been  considered  a  "little  off,"  etc, 
and  that  defendant  made  no  objection  to  the 
Jnror.  On  a'  motion  for  a  new  trial,  defendant 
showed  that  he  had  no  notice  of  the  specific 
facts  relating  to  the  inquest,  the  confinement, 
and  the  discharge  of  such  juror.  On  appeal,  the 
record  contained  no  eridence  of  the  examina- 
>tion  of  the  juro^.  as  to  his  qualification.  Held, 
that  the  record  disclosed  no  available  error  is 
the  refusal  of  a  new  trial 

Appeal  from  circnit  court,  Sullivan  county; 
W.  W.  Moffett,  Judge. 

BU  Douthitt  was  convicted  of  arson,  and 
appeals.    Affirmed. 

Harris  &  Douthitt,  for  appellant  Wm.  a 
Ketdiam,  a  D.  Hunt,  W.  L.  Slinkhard,  and 
Wm.  H.  BlrchneU.  for  the  State. 

HACKNEJX,  G.  J.  The  appellant  was  tried 
and  convicted  upon  an  indictment  charging 
him  with  the  crime  of  arson.  The  one  ques- 
tion here  pi-esented  for  decision  arises  upon 
the  appellant's  motion  for  a  new  trial,  as 
presented  by  the  fifth  cause  in  said  motion 
assigned.  It  was  shown  by  that  assignment 
that  a  juror  bad,  some  eight  years  before 
the  trial,  been  confined,  for  a  short  period, 
as  a  patient  in  the  Insane  hospital,  and  had 
been  discharged  as  Improved.  It  was  fur- 
ther shown  that  the  jury  had  been  sworn  to 
try  the  cause,  and,  before  proceeding  with 
the  trial,  the  prosecuting  attorney  advised 
one  of  the  attorneys  representing  the  appel- 
lant In  said  trial  that  said  juror  had  at  one 
time  been  considered  a  "little  ofF,"  and  that 
It  was  desired  to  notify  the  appellant  of  that 
(act  That  the  judge  presiding  at  said  trial 
called  said  attorney,  so  representing  the  ap- 
pellant, and  "repeated  substantially  the  same 
conversation  to  him,  remarking  at  the  same 
time  that  it  was  a  delicate  matter."  The 
record  discloses  no  request  on  behalf  of  the 
appellant  to  further  Interrogate  the  Juror. 
No  objection  was  made  to  the  juror's  serv- 
ice, and  no  suggestion  was  ofTered,  or  con- 
sent given,  that  the  juror  should  be  dischar- 
ged, but,  without  further  question,  the  trial 
proceeded  to  Its  conclusion.  The  motion  sets 
out  copies  of  the  records  of  Inquisition,  con- 
finement, and  alscharge,  in  supi>ort  of  the 
charge  that  the  juror  was  disqualified,  and 
states  that  of  such  "facts  this  defendant  and 
his  counsel  were  wholly  Ignorant  until  said 
trial  was  over  and  the  verdict  of  the  jury  in 
said  cause  was  returned."  The  motion  does 
not  purport  to  disclose  the  exact  words  of 
the  prosecuting  attorney,  nor  those  of  the 
jndge  in  giving  to  appellant's  counsel  the  no- 
tice of  the  question  as  to  the  Juror's  quallfl- 

a  Bebearlng  denied. 


cations.  The  harden  rested  upon  the  appel- 
lant to  negative  any  notice  to  himself  and 
counsel  of  the  continued  nnsoondnesa  of 
mind  of  the  Juror,  and  by  the  showing  made 
he  has  negatived  notice  only  of  the  facts  re- 
lating to  the  Inquest,  the  confinement,  and 
discharge  from  the  hospital.  That  his  coon- 
sel  bad  notice  that  some  question  extated,  at 
the  time  of  the  trial,  of  the  Juror's  mental 
qualification,  not  only  appears  from  the  fall- 
are  to  negative  that  fact,  bat  Is  made  ap- 
parent from  the  statementa  of  the  Jndge  and 
prosecutor  to  his  coonseL  If  these  state- 
ments were  of  a  doubtful  or  equivocal  chai<- 
acter,  possibly  not  amounting  to  notice,  or 
not  putting  the  counsel  upon  Inquiry,  It  was 
certainly  the  appellant's  duty  to  disclose  that 
fact,  or  place  the  notice  In  Its  exact  form,  to 
enable  the  court  to  Judge  whether  It  was 
sufficient  That  it  was  intended  to  negative 
only  the  existence  of  any  notice  as  to  the  pro- 
ceedings, confinement,  and  discharge  from 
the  hospital  is  made  clear  by  the  fact  that 
the  notice  given  by  the  Judge  and  prosecutor, 
of  the  existing  question  of  quallflcatlcm,  pre- 
ceded the  trial  and  verdict  Otherwise,  tha 
two  statements  of  the  motlon-^iamely,  that 
which  negatives  notice,  and  that  which  dis- 
closes notice— could  not  be  true.  The  facts 
Indicate  very  clearly  that  appellant's  counsel 
was  willing  to  know  as  little  as  possible  of 
the  juror's  qualification  before  the  trial,  and 
as  much  as  iMssible  following  it  That  It 
was  preferred  to  take  the  chances  of  an  ac- 
quittal by  the  Jury,  as  constituted,  and,  fail- 
ing In  that  to  pursue  the  suggestion  of  the 
judge  and  prosecutor  to  obtain  the  chance  of 
another  trial,  was  manifest  The  only  possi- 
ble escape  from  these  concloslons  of  fact 
must  rest  upon  the  supposition  that,  after  the 
jury  had  been  sworn,  it  was  too  lat6  to  ex- 
clude a  Juror.  This  supposition,  as  a  ques- 
tion of  law,  we  think  Is  erroneous.  People 
V.  Damon.  13  Wend.  361;  Dllworth  v.  Ciom., 
12  Grat  689;  McGulre  t.  State,  37  Miss.  309; 
Abb.  Tr.  Brief,  p.  126,  {  226;  Harrington  ▼. 
State,  76  Ind.  112;  Hennlng  v.  State,  106 
Ind.  386,  6  N.  B.  803,  and  7  N.  B.  4;  May  ▼, 
State  (Ind.  Sup.)  39  N.  B.  701;  Bristow's 
Case,  16  Urat  64&  It  would  be  no  less  than 
a  farce  if,  because  the  jury  is  sworn,  and  a 
discovery  Is  made  wnich  will  create  a  mis- 
trial, the  court  should  be  denied  the  right  to 
discharge  a  Juror,  and  should  be  required  to 
proceed  to  the  end  of  the  trial,  and  then  set 
aside  the  verdict  or  permit  the  defendant  If 
a  criminal  cause,  to  escape,  because  of  an 
invalid  panel  It  would  be  no  less  a  fa.rce, 
if  the  defendant  discovers,  before  any  evi- 
dence Is  heard,  that  a  juror  sworn  to  try  the 
cause  is  disqualified  from  sitting,  that  he 
should  b<>  denied  the  right  to  disclose  that 
fact,  and  secure  an  Impartial  Jury  of  com- 
petent triors.  And  a  conclusion  more  absurd 
is  that  which  would  permit  a  defendant  who 
makes  timely  discovery  of  a  question  affect- 
ing his  Interests,  to  sit  by,  and  observe  the 
result  of  that  dlscovoy,  without  objoctton. 
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Sucli  discoveries,  not  disclosed  seasonably, 
are  not  available,  but  are  deemed  to  be 
waived.  May  v.  State  (Ind.  Sap.)  39  N.  B. 
701.  It  Is  only  from  tbe  Inference  which 
may  arise  upon  the  said  inqalsltlon,  confine- 
ment, and  discharge  eight  years  before  the 
trial  that  the  motion  for  a  new  trial  proceeds. 
The  record  affirmatively  discloses  that  the 
Jury  was  duly  and  legally  impaneled,  and 
consisted  of  good  and  lawful  men.  There 
Is  no  evidence  In  the  record  of  examlnatibn 
of  the  Juror  as  to  his  qualification,  and  we 
are  unable  to  judge  of  the  extent  to  which 
the  mental  capacity  of  the  Juror  was  tested 
by  the  court  and  counseL  Certainly^  the 
higher  tbe  degree  of  Intelligence  displayed 
by  the  Juror,  on  his  examination,  tbe  farther 
would  the  defendant  be  removed  from  a 
knowledge  that  the  Juror  was  insane;  But 
that  the  capacity  of  the  Juror  may  have  been 
tested  without  tbe  direct  Inquiry  as  to  wheth- 
er he  was  of  unsound  mind  is  probable  It 
has  been  held  by  this  court,  in  Railroad  Oo. 
▼.  Pltzer,  100  Ind.  170,  6  N.  E.  310,  and  10 
N.  E.  70,  and  Johnson  v.  Holllday,  70  Ind. 
151,  that  where  the  record  does  not  contain 
the  entire  examination  of  the  Juror,  no  ques- 
tion will  be  entertained  touching  his  com- 
petency. No  available  error  is  disclosed  by 
the  record,  and  the  Judgment  of  tbe  circuit 
court  Is  affirmed. 


(144  Ind.  m.> 

TOWN  OF  THOI  v.  BBLH  et  al 
(Supreme  Court  of  Indiana.     Jan.  28,  1896.) 
Appbal — Kkvikw — BvtDBKoa. 
A  judgment  will  not  be  reversed,  where 
there  la  evidence  to  sustain  it,  though  contra- 
dicted by  other  evidence. 

Appeal  from  drcuit  court,  Spencer  coonty; 
B.  M.  Swan,  Special  Judge. 

Action  by  the  town  of  Troy  against  Rosalie 
Eble  and  others.  There  was  a  Judgment  for 
defendants,  and  idalntifr  appeals.    Afllrmed. 

'  Isaac  S.  Bramel  and  Sam.  K.  CSonnor,  for 
appellant.  Mattlson,  Posey  &  Clark,  for  ap- 
pellees. 

McCABB,  J.  Suit  by  appellant  to  recover 
possession  of  a  strip  of  land  alleged  to  be 
t»art  of  the  public  street  in  said  town,  and 
Which,  it  is  alleged,  defendants  have  fenced 
In  so  as  to  obstruct  said  street  Issues  were 
made,  tried,  and  resulted  In  a  finding  and 
judgment  for  the  defendants.  A  new  trial 
as  of  right  resulted  in  a  second  finding  and 
Judgment  for  defendants.  Tbe  only  error  as- 
signed Is  the  ruling  on  appellant's  motion  tcft 
k  new  trial,  and  the  only  reason  for  a  new 
trial  discussed  .In  the  appellant's  brief  relates 
to  tbe  sufficiency  of  the  evidence  to  sustain 
the  finding.  There  was  evidence  fsom  which 
the  court  might  have  found  that  the  strip  in 
controversy  had  never  been  dedicated  by  the 
owner  to  the  publla  In  view  of  the  rule  that 
Wc'wIU  not  reverse  a  Judgment,  where  there 


Is  evidence  fb  sustain  it,  though  controverted 
by  other  ^dence,  we  cannot  reverse  the  judg- 
ment in  this  case.    Judgment  affirmed. 


CUa  Ind.  495) 
STANLEY  V.  DUNN. 
(Supreme  Court  of  Indiana.     Jan.  28,  1898.) 
DasBss— KviDEircs  —  Witkhss — Caoss- 

KX*1fIIT.lTI0M. 

1.  In  an  action  by  a  married  woman  to  re- 
cover money  ^eged  to  have  been  paid  under 
duress,  plaintiff,  who  was  the  only  witness  as  to 
the  dnresa,  testified  that  defendant,  his  attor- 
ney, and  the  sheriff,  accompanied  by  her  hus- 
band, came  to  her  houae,  and  threatened  to 
take  her  hnsband,— who  had  been  arrested  the 
night  before  for  dmnlteoness,  and  released  from 
JalL — anless  she  paid  a  claim  for  whidi  her  Eoods 
nad  been  attached  as  surety  for  her  husband. 
Defendant,  his  attorney,  and  the  sheriff  testi- 
fied that  the  payment  was  voluntary.  BM, 
that  a  finding  for  defendant  on  the  issue  of  du- 
ress would  not  be  disturbed. 

2.  Where,  in  an  action  to  recover  money  al- 
leged to  have  been  paid  under  duress,  plaintiff 
testifies  that  the  money  was  paid  nnder  duress, 
she  may  be  asked,  on  cross-examination,  if  she 
had  not  stated  that  she  owed  the  money  paid  to 
defendant,  and  intended  to  pay  the  same. 

Appeal  from  Urcott  court,  Benton  coonty; 
D.  Z.  Wiley,  Judge. 

Actloa  l7  Essey  Stanley  against  John 
Dunn.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Wadsworth  &  Smith,  toe  appellant  FrOr 
ser  &  Isham,  for  appellee. 

JORDAN,  J.  Appellant  sued  appellee  to 
secure  the  cancellation  of  a  certain  written 
instrument  executed  by  her,  and  also  to  re- 
cover certain  property  and  money.  The 
execution  of  the  Instrument  and  also  the 
property  and  money  in  suit  are  alleged  to 
have  been  obtained  from  her  through  coer- 
cion, duress,  and  by  putting  her  in  fear. 
The  theory  of  the  action  is  that  the  appel- 
lant paid  a.  certain  sum  of  money  to  appd- 
lee,  and  turned  over  to  him  a  horse,  upon  a 
debt  of  her  husband's,  and  executed  the  in- 
strument in  question,  against  her  own  free 
will,  under  coercion,  threats,  and  intimida- 
tion, at  a  time  when  her  mind  was  overpow- 
ered and  she  was  helpless,  all  of  which 
wrongful  acts  she  charges  against  the  a]>- 
pellee,  his  attorney,  and  the  sheriff  of  the 
county.  The  issues  were  joined  between  the 
parties  by  an  answer  in  denial,  and  a  trial 
by  jury  resulted  in  the  return  of  a  verdict 
against  appellant,  and  over  her  motion  for 
a  new  trial  the  court  rendered  judgment 
against  her  for  costs.  The  action  of  the 
court  In  overruling  the  motion  for  a  new 
trial  Is  the  only  error  assigned. 

Counsel  for  appellant  have  cited  many  aa- 
thoritles  to  sustain  the  proposition  that  an 
action  will  lie  to  recover  money  or  property 
obtained  from  the  complaining  party  under 
duress.  This  principle  of  law  appellee  prop- 
erly concedes.  The  principal  contentions 
6t  counsel  for  appellant,  In  this  appeal,  are 
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that  the  Judgment  ts  oot.  sustained  by  the 
evidence,  and  that  the  court  erred  In  ^vlng 
to  the  jury  certain  Instructions. 

The  appellant  was  the  only  witness  by 
whom  the  facts  alleged  by  her  were  upon 
the  trial  sought  to  be  established.  The  evi- 
dence which  she  gave  in  her  own  behalf 
tended  to  substantially  sustain  the  follow- 
ing tacts:  That  prior  to  June  10,  1804,  ap- 
pellee had  commenced  an  action  against  her 
and  her  husband,  one  Edward  Stanley,  by 
attachment  In  the  Benton  circuit  court,  npob 
certain  notes  executed  by  appellant  and  her 
bnsband,  and  that  her  property  had  been 
seized  by  the  sheriff  under  the  writ  of  at- 
tstchment  issued  in  said  action;  that  the 
notes  were  executed  by  her  as  the  surety 
for  ber  husband,  they  being  husband  and 
wife  residing  In  this  state  at  the  time  the 
notes  were  executed;  that  on  the  day  above 
mentioned  the  appellee,  together  with  his 
attorney  and  the  sheriff,  and  also  appellant's 
husband,  came  to  the  home  of  appellant; 
that  she  was  Informed  by  the  sheriff  tnat  he 
had  her  husband  under  arrest  (the  latter  at 
the  time  being  in  a  state  of  Intoxication); 
that  appellee,  his  attorney,  and  the  sheriff 
demanded  of  ber  that  she  settle  the  claims 
upon  which  the  action  In  attachment  had 
been  instituted,  and  that  if  she  did  not  they 
would  take  her  husband  back  to  the  county 
Jail,  and  keep  him  there  until  the  debt  was 
paid;  that  she  was  so  alarmed  and  in- 
timidated by  this  threat  that  she  did  not 
realize  what  she  was  doing,  and  that  through 
fear  that  the  threat  would  be  carried  out  by 
the  parties,  and  that  her  husband  would 
be  imprisoned,  she  settled  the  claims  of  aiH 
pellee,  by  turning  over  to  him  the  money 
and  property  in  question,  and,  with  her  hus- 
band, executed  the  instrument  which  she 
asked  to  have  delivered  up  for  cancellation; 
that  this  money  and  property  were  held  by 
her  in  her  own  right;  and  that  her  husband 
had  no  property  of  his  own.  She  admitted 
upon  her  cross-examination  that  she  had 
said  that  the  debt  upon  which  appellee  bas- 
ed his  action  in  attachment  was  her  own, 
and  that  she  had  always  intended  to  pay  it. 
The  appellee  testified  in  his  own  behalf,  and 
his  evidence,  and  that  given  by  bis  attorney 
and  the  sheriff,  we  are  of  opinion,  fully 
warranted  the  verdict  returned  by  the  Jury. 
This  evidence  materially  contradicts  that 
given  by  appellant.  From  it  the.  following 
facts  substantially  appear:  That  the  appel- 
lee had  sold  groceries  to  appellant  and  her 
budband,  and  bad  charged  the  same  to  her 
and  her  husband  Jointly.  That  he  bad  fur- 
nished money  to  pay  taxes  and  to  Improve 
certain  real  estate  held  by  her,  amounting 
in  all  to  over  $300.  That,  in  settlement  of 
this,  she  and  ber  husband  had  executed 
notes.  That  after  the  action  in  attachment 
had  been  instituted  upon  this  claim  by  ap- 
pellee, and  her  property  had  been  seized  and 
possession  thereof  taken  by  the  sheriff;  ap- 
pellant's husband' was  desirous  of  securing 


a  settlement  of  the  matter,  and  thereby 
avoiding  the  expense  of  a  lawsuit  That,  in 
order  to  see  If  the  matter  could  be  arranged 
or  settled,  the  i^peilee,  at  the  request  of 
Mr.  Stanley,  together  with  the  sheriff,  and 
also  the  attorney  for  appellee.  In  company 
with  Mr.  Stanley,  went  to  her  home,  to  see 
her  In  regard  to  the  arrangement  That 
after  arriving  at  the  bouse,  and  having 
some  conversation  in  regard  to  the  business 
in  question,  it  was  finally  agreed  that  if  the 
appellee  would  accept  a  horse  owned  by 
Mn.  Stanley  (being  one  which  had  been  at- 
tached) at  $12S,  in  part  payment,  she  would 
pay  the  remainder  of  the  |300  (appellee  hav- 
ing agreed  to  reduce  his  dalm  to  that  sum) 
In  money.  This  proposition  was  finally  ac- 
cepted, and  the  debt  was  settled  upon  these 
terms;  and  the  parties  executed  the  follow- 
ing instrument,  which  Is  the  one  appellant 
seeks,  by  her  action,  to  have  canceled: 
"Benton  Circuit  Court  John  Bunn  vs.  Ed- 
ward Stanley,  Essey  Stanley.  This  cause  la 
hereby  dismissed,  all  costs  paid,  and  all 
matters  and  things  in  controversy  between 
the  parties  fnlly  settled;  the  plaintUTs 
claim  being  paid  in  fulL  The  property  seiz- 
ed on  the  writ  to  -foe  returned  to  the  defend- 
ant, except  the  young  mare,  which  is  to 
be  the  property  of  the  plaintiff;  he  to  have 
leave  to  withdraw  his  bond  and  undertak- 
ing; all  matters  in  controversy  between  the 
parties  being  fully  settled  up  to  date.  [Sign- 
ed] Fraser  &  Isham,  Attorneys  for  Plain- 
tiff. Essey  Stanley.  Ed.  Stanley."  That  no 
threats  were  made  to  obtain  the  settlement, 
or  to  procure  the  property  or  money,  amd 
nothing  was  said  about  taking  her  husband 
to  Jail  unless  the  settlement  was  made. 
That  Mrs.  Stanley  paid  the  debt  in  the  man- 
ner stated,  of  her  own  free  will,  and  fixed 
her  own  price  upon  the  mare,  which  was 
over  and  above  the  actual  value  of  the  ani- 
mal. That  the  money  and  mare  turned  over 
to  appellee  In  payment  of  the  debt  belonged 
to  and  was  held  by  appellant  in  her  own 
right  That  the  reason  that  the  sheriff  went 
along  with  the  parties  was  to  return  the 
attached  property  which  he  had  in  his  cus- 
tody to  Mrs.  Stanley,  In  the  event  the  set- 
tlement was  effected.  It  further  appears 
from  the  evidence  that  the  husband  of  ap- 
pellant, who  seems  to  be  addicted  to  the  ex- 
cessive use  of  intoxicating  liquor,  had  been 
arrested  by  the  sheriff  the  day  previous  to 
the  one  on  which  the  settlement  was  made, 
upon  the  charge  of  committing  a  misde- 
meanor in  the  presence  of  that  officer,  and 
had  been  confined  over  night  in  jail,  but 
had  been  released,  and  was  not  under  arrest 
at  the  time  the  settlement  was  made.  It 
further  appears  that  Mrs.  Stanley's  husband 
had  proposed  to  pay  the  claim  of  appellee 
in  money,  but  this  his  wife  repudiated,  and 
declined  to  t>e  bound  by  this  arrangement, 
and  would  not  settle  the  claim  until  appellee 
would  agree  to  take  the  mare  at  her  price, 
as  sh6  claimed  she  had  more  horses  than 
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■he  conld  sapplj  with  pastoie.  and  for  thla 
reason  desired  to  dispose  of  some  of  them. 
The  appellant,  It  appears,  had  always  prom- 
ised appellee  that  she  wonld  pay  the  daim. 
This,  we  think,  Is  a  fair  summary  of  the 
evidence  given  to  the  Jury  npon  the  trial 
of  this  canse.  The  Jury  and  the  trial  court 
seem  to  have  accepted  that  upon  the  part  of 
the  appellee  as  showing  the  true  version  of 
the  matters  In  controversy.  Considering 
thla  evidence  In  the  light  most  favorable 
to  appellant,  it  shows  that  she  was  at 
least  morally  bound  to  pay  appellee's  claim. 
This  obligation,  it  appears,  she  had  repeat- 
edly said  she  would  discharge;  and  this.  It 
seems,  she  did,  in  the  exercise  of  her  own 
volition,  and  upon  her  own  terms.  She  had 
been  sued  upon  the  notes  which  she  and  her 
husband  had  executed  to  appellee,  and  her 
property  had  been  attached;  and  it  was 
her  privilege  and  right,  if  she  so  desired,  in 
order  to  avoid  further  litigation,  to  settle 
and  pay  the  debt  with  her  own  means,  al- 
though she  may  have  been  but  a  surety  for 
her  husband  upou  the  notes  In  controversy. 
Considering  the  evidence  which  the  Jury 
■eem  to  have  regarded  as  the  most  credible, 
and  there  is  an  entire  absence  of  fraud,  co- 
ercion, or  duress  upon  the  part  of  appellee, 
or  those  against  whom  the  charge  is  made 
In  the  complaint 

The  cardinal  t>olnt  or  question  to  be  de- 
termined from  the  evidence,  npon  the  trial, 
was,  did  appellant  turn  over  the  property 
and  money  and  execute  the  written  agree- 
ment while  under  duress  or  coercion,  as  al- 
leged? This  she  was  required  to  establish 
by  a  preponderance  of  the  evidence;  other- 
wise, she  must  necessarily  fall  to  recover. 
Counsel  complain  of  the  evidence  given  by 
appellant  upon  her  cross-examination,  to  the 
effect  that  she  had  admitted  that  the  claim 
of  appellee  was  her  own,  and  that  she  had 
always  Intended  to  pay  it.  This  was  proper 
to  be  received  and  considered  by  the  jury,  to 
rebut  her  statement  that  she  bad  turned  over 
her  property  and  money  to  appellee,  by  the 
means  of  threats  and  duress,  to  pay  a  debt 
which  she  claimed  upon  the  trial  she  was 
not  under  a  legal  obligation  to  do. 

We  have  examined  the  instructions  given 
by  the  court,  and,  considering  the  same  as 
a  whole,  we  are  of  the  opinion  that  the  jury 
was  properly  advised  as  to  the  law,  upon 
all  the  material  issues  In  the  case.  It  may 
be  true,  perhaps,  that  some  of  the  Instruc- 
tions are  open  to  criticism;  but  these  are 
npon  minor  points,  and,  under  the  evidence, 
could  have  no  controlling  Influence  upon 
the  ultimate  result  As  it  appears  from  the 
evidence  that  the  merits  of  this  cause  have 
been  fairly  tried  and  determined,  and  a  cor- 
rect result  reached,  under  a  rule  repeatedly 
affirmed  by  this  court,  we  are  required  to 
disregard  any  intervening  errors  which  may 
have  occurred  in  giving  or  refusing  iastruc- 
tlons.  Rev.  St  1894,  i  670  (Rev.  St  1881, 
i  668).    The  ends  of  justice  seem  to  have 


been  Bubsenred  iip<m  the  trial,  and  the  a^ 
pellant  haa  no  Just  grounds  of  complaint. 
The  judgment  is  therefore  affirmed. 


(X4S  ind.  sm 

BLACK  et  aL  V.  COLLINS  et  a.\} 

(Supreme  Court  of  Indiana.    Jan.  29,  1898.) 

Balm  or  Lumbbr— Buildir»— Lus— ENroRO- 

miiT. 

1.  A  vendor  of  personalty  has  no  lien  for 
the  unpaid  parchase  money  after  parting  with 
poBsesaion,  but  mast  look  to  the  personal  re- 
sponsibility of  the  vendee. 

2,  In  the  absence  of  compliance  with  the 
statute  concerning  liens,  a  lien  for  lumber  sold 
and  used  in  the  construction  and  improvement  of 
buildings  cannot  be  enforced  against  a  subse- 
quent purchaser  of  the  realty. 

S.  An  equitable  lien  upon  real  estate  doea 
not  result  from  the  sale  of  personal  property, 
even  though  it  is  used  in  the  erection  of  build-' 
ings  thereon. 

Appeal  from  circuit  court  Wat>ash  county; 
Warren  G.  Sayre,  Judge  pro  tem. 

Action  by  James  R.  Slack  and  others  against 
Jesse  D.  Collins  and  others  on  a  note.  From 
the  judgment  rendered,  plaintiffs  appeal.  Af- 
firmed. 

Thomas  O.  Smith,  for  appdlanta.  Kenner 
&  Lesli,  for  appellees. 

MONKS,  J.  This  action  was  bron^t  by 
appellants  against  appellees  upon  a  promia- 
sory  note  executed  by  Jesse  D.  Collins,  one  of 
the  appellees,  and  to  enforce  an  alleged  lien 
against  real  estate  conveyed  by  said  Jesse  D. 
Collins  to  his  coappeliee,  Eli  A.  OolUna.  £31 
A.  Collins  filed  a  demurrer  to  the  complain^ 
for  want  of  facts,  which  was  sustained,  and, 
appellants  refusing  to  amend  the  complaint, 
judgment  was  rendered  in  his  favor.  Judg- 
ment was  afterwards  rendered  in  favor  of  i^;>- 
pellants  for  the  amount  due  on  the  not* 
against  Jesse  D.  Collins. 

The  only  error  assigned  calls  in  question  tha 
action  of  the  court  in  sustaining  the  demurrer 
of  Eil  A.  Collins  to  the  amended  comjdaint 
It  is  alleged  In  the  amended  complaint  "that 
appellee  Jesse  D.  Collins  became  Indebted  to 
appellants  for  lumber,  and  gave  his  note  there, 
for,  which  is  due  and  unpaid  [a  copy  of  which 
is  set  forth  in  the  complaint];  that  said  lum- 
ber was  sold  by  appellants  to  said  Jesse  D. 
Collins,  to  be  used  in  the  construction  of 
buildings  and  improvements  on  certain  real 
estate  in  Huntington  [describing  It]  then  own- 
ed by  said  appellee,  and  that  said  lumber  waa 
so  used  In  the  construction  of  said  buildings, 
which  became  and  were  real  estate;  that 
said  lumber  was  sold,  and  the  credit  given  by 
appellants  to  said  appellee,  upon  the  express 
agreement  that  the  real  estate  and  buildlngi 
described  should  be  considered  and  held  as  a 
security  for  said  Indebtedness,  and  the  same 
should  be  a  lien  thereon,  to  secure  the  pay- 
ment of  said  indebtedness.  That  said  aj^- 
lant  soon  thereafter  became  insolvent  and 
that  while  insolvent  he  sold  and  conveyed 
said  real  estate  to  bis  coappeliee,  Eli  A.  Cot 

l  Behearing  denied. 
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lins,  who  took  the  same  with  full  knowledge 
of  the  foregoing  facta;  and  that  said  note  la 
doe  and  unpaid,"  etc.  "Demand  for  Judg> 
ment  on  the  note,  and  that  the  game  be  de- 
clared a  Hen  on  said  real  eeitate,  and  the  same 
be  aolA,"  etc.  We  think  the  court  did  not 
err  in  sustaining  the  demurrer  of  Ell  A.  C!ol- 
Uns.  the  subsequent  purchaser,  to  the  amend- 
ed complaint  So  far  as  the  alleged  lien  rests 
upon  the  oral  agreement  set  forth.  It  la  In  vio- 
lation of  the  statute  of  frauds.  Richter  t.  Ir- 
win, 28  Ind.  26;  Irwin  y.  Hubbard,  48  Ind. 
350;  Bramfleld  t.  Carson,  S3  Ind.  94. 

And  It  Is  well  settled  that  the  vendor  of 
personal  property  has  no  lien  for  the  unpaid 
purchase  money,  after  parting  with  the  pos- 
session, but  must  look  alone  to  the  personal 
responsibility  of  the  vMidee.  Cade  v.  Brown- 
lee,  15  Ind.  360;  James  v.  Bird,  8  Leigh,  510, 
31  Am.  Dec.  668,  and  note  670;  Lupin  v.  Ma- 
rie, 6  Wend.  77;  Johnson  v.  Famum,  56  Ga. 
144;  Jenkins  v.  Bichelberger,  4  Watts,  121, 
28  Am.  Dec.  691,  and  note  694;  Porks  v.  Hall, 
2  Pick.  206;  Fitzgerald  v.  Elliott,  162  Pa.  St 
118,  42  Am.  St  Rep.  812,  and  note  814  (29 
Ati.  346);  Lewis  v.  Steiner,  84  Tex.  364, 19  S. 
W.  516;  4  Wait  Act  &  Def.  324;  21  Am.  & 
Bng.  Enc.  Law,  603,  note  2;  Id.  606,  and  noie 
1.  If  appellants  had  taken  from  the  pur- 
chaser a  chattel  mortgage  on  the  lumber,  at 
the  time  of  the  sale  thereof,  and  not  recorded 
the  same  within  10  days,  it  could  not  have 
been  enforced  against  a  subsequent  purchaser 
.of  the  lumber,  or  of  the  real  estate  on  which 
the  same  was  used,  with  notice  of  such  mort- 
gage. Ross  V.  Menefee,  125  Ind.  432,  and 
cases  cited  on  page  439,  25  N.  E.  545.  It  Is 
clear  that  the  buildings  and  improvements  in 
which  said  lumber  was  used  were  real  estate, 
and  not  personal  property.  Seymour  v.  Wat- 
son, 5  Blackf.  555;  Rlcketts  v.  Dorrel,  55  Ind. 
470;  Machhie  Works  v.  Gallentlne,  99  Ind. 
525,  and  cases  dted. 

It  Is  claimed,  however,  by  appellant,  that 
the  Indebtedness  mentioned  in  the  amended 
complaint  was  a  lien  on  the  real  estate  upon 
which  the  lumber  was  used,  irrespective  of 
the  agreement  for  a  lien,  the  same  as  In  the 
case  of  purchase  money  for  real  estate.  This 
was  not  a  sale  of  real  estate,  but  a  sale  of 
personal  property.  An  equitable  lien  upon 
real  estate  does  not  result  from  the  sale  of 
personal  property,  even  though  such  personal 
property  was  furnished  for,  and  used  in  the 
erection  of,  buildings  upon  such  real  estate. 
To  obtain  a  Uen  In  such  cases,  proper  steps 
must  be  taken  under  the  statute  concerning 
liens.  Rev.  St.  1894,  |{  7255,  7267.  There 
Is  no  error  In  the  record.    Judgment  affirmed. 

(143  Ind.  E46) 

MARTIN  v.  STATE. 

(Supreme  Court  of  Indiana.     Jan.  29,  1896.) 

Coal  Mining  —  Wbighino  Pbodoct  —  Statdtart 
RBquinauBNTS — Violation  —  Bvidbnob— Cos- 

8TITUTIONALITT  0»  StaTOTB. 

1.  Act  March  2,  1891,  requires  coal  mined 
under  contracts  providing  for  payment  by  speci- 


fied quantity  to  be  weighed  before  being  screen- 
ed, and  the  foil  weight  credited  to  the  miner, 
provided  that  the  payment  for  Impurities  load- 
ed with  or  among  the  coal  shall  not  thereby  b« 
compelled;  and  section  7  provides  the  penalty. 
Held,  that  a  conviction  for  failure  to  weigh  be- 
fore screening  was  Improper  where  the  evidence 
for  the  prosecution  showed  that  the  coal  mined 
waa  of  such  a  nature  that  it  was  impossible  to 
weigh  the  coal  before  screening,  and  credit  the 
miner  with  the  weight,  without  giving  him  credit 
for  Impurities  among  the  coal. 

2.  The  coDstltutlonality  of  a  statute  will  not 
be  determined  when  the  cause  In  which  its  de- 
termination is  sought  may  be  finally  disposed  of 
without  such  determination. 

Appeal  from  drcnlt  court,  Parke  county; 
A.  F.  White,  Judge. 

Joseph  Martin  was  convicted  of  a  violation 
of  the  statute  regulating  coal  mining,  and 
appeals.    Reversed. 

McNutt  &  McNutt  and  Elwood  Hunt,  for 
appellant  W.  A.  Ketcham  and  Howard 
Maxwell,  for  appellee. 

McOABB,  J.  The  appellant  waa  convicted 
and  fined  (100  on  information  and  affidavit 
filed  in  the  Parke  circuit  court  for  a  violation 
of  sections  5  and  7  of  the  act  approved  Mardi 
2,  1891  (page  57),  concerning  coal  mining, 
which  read  as  follows: 

"Sec.  5.  That  all  coal  mined  In  thU  state 
under  contract  for  payment  by  the  ton  or 
other  quantity,  shall  be  weighed  before  be- 
ing screened,  and  the  full  weight  thereof 
shall  be  credited  to  the  miner  of  such  coal, 
and  eighty  pounds  of  such  coal  as  mined 
shall  constitute  a  bushel,  and  two  thousand 
pounds  of  coal  as  mined  shall  constitute  a 
ton:  Provided  that  nothing  in  this  act  shall 
be  so  construed  as  to  compel  payment  for 
sulphur,  rock,  slate,  black-jack  or  other  im- 
purities, including  dirt  which  may  be  load- 
ed with  or  amongst  the  coaL" 

"Sec  7.  That  any  owner,  operator,  agent, 
lessee,  superintendent  or  bank  boss,  who 
shall  violate  the  provisions  of  section  five  0>) 
and  six  (6)  of  this  act  shall  upon  conviction 
thereof  be  fined  In  any  sum  not  less  than 
one  hundred  ($100)  dollars  for  each  and  ev- 
ery day  during  which  such  violation  shall 
continue." 

The  affidavit  and  Information  charged  that 
appellant,  Martin,  on  February  13, 1894,  was 
superintendent  of  mine  No.  8  of  the  Parke 
Ounty  Coal  Ompany,  and  that  one  William, 
Cherry  was  employed  by  said  company  to 
mine  coal  at  the  rate  and  price  of  70  cents 
per  ton;  tliat  said  Martin  was  operating 
said  coal  mine  as  superintendent  of  said 
company,  and  said  Cherry  mined  a  quantity 
of  coal,  exceeding  three  tons  and  a  half,  for 
said  company,  under  a  contract  with  said 
company,  by  the  ton,  at  the  price  aforesaid, 
in  said  Parke  county,  Ind.;  and  that  said 
Martin,  as  such  superintendent,  did  then  and 
there .  unlawfully  fail  and  .  neglect  to  credit 
and  cause  to  be'  credited'  to  said  Cherry  the 
full  weight  of  such  coal,  before  the  same  was 
screened,  then  and  there  mined  by  said  (Cher- 
ry, because  said  coal  bo  mined  by  said  Cher-. 
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ry  was  theh  and  there  Mreened  'befon'  H 
vas  weighed,  and  which,  after  being  ao 
screened,  weighed  3V6  tons,  contrary  to  the 
totia  of  the  statute.  The  drcnlt  court  oyer- 
mled  a  motion  to  qnasb  the  Information,  and 
OTermled  a  motion  for  a  new  trial,  after 
finding  the  defendant  gnllty,  and  after  which 
Judgment  of  conviction  mentioned  was  ren- 
dered. 

Counsel  for  appellant  Inform  us  In  their 
brief  that  "It  is  the  purpose  of  appellant  to 
attack  the  constltntionality  of  the  act  under 
which  he  was  prosecuted.  Indeed,  such  Is 
the  sole  purpose  of  this  appeal,  and  it  is  not 
the  desire  of  the  appellant  to  present  or 
have  passed  upon  any  other  question."  Then 
appellant's  counsel  go  Into  a  learned  and  ez- 
tenslre  argument  against  the  constitutional- 
ity of  the  act,  which  is  met  by  the  attorney 
general  in  an  equally  elalx)rate  and  learned 
argument  in  support  of  its  constitutionality. 
The  question  thus  presented  Is  a  grave  one. 
But,  In  another  place  in  appellant's  brief, 
the  attempt  Is  made  to  show  that  the  finding 
and  Judgment  are  wrong,  even  If  the  statute 
should  be  held  valid.  Among  other  things. 
It  is  said  by  the  learned  counsel  for  the  ap- 
pellant that  it  is  undisputed  that  the  coal 
mined  by  Cherry  contained  sulphur,  slate, 
black-jack,  and  other  Imparities.  It  further 
clearly  appears  that  section  5  of  the  act  of 
1891  is  lmix>88ible  of  ^ecution,  from  the  fol- 
lowing evidence  of  Cherry:  "Q.  Is  there  any 
known  practicable  way  In  the  business  of 
.  bituminous  coal  mining  to  separate  the  sul- 
phur, slate,  black-jack,  dirt,  and  other  im- 
purities from  the  fine  coal  or  the  slack?  A. 
No.  The  only  thing  that  can  be  done  Is  to 
separate  the  lump  coal  from  the  slack.  The 
part  that  does  not  pass  through  the  screen 
is  called  'lump  coal,'  and  Is  the  coal  of  com- 
merce. The  part  that  passes  through  the 
screen  is  called  'slack'  and  Is  composed  of  the 
fine  coal  mixed  with  sulphur,  slate,  black- 
Jack,  dirt,  and  other  impurities.  There  is  no 
way  Imown  to  the  business  of  mining  by 
which  the  fine  coal  of  the  slack  can  be  sepa- 
rated from  the  sulphur,  black-jack,  dirt,  and 
other  impurities  contained  In  the  slack.  Q. 
How  about  the  lump  coal?  A.  Most  of  the 
Impurities  are  contained  in  the  slack;  but  the 
lump  coal  also  contains  some  sulphur,  slate, 
black-jack,  and  other  impurities.  It  is  Impos- 
[rible  In  any  practicable  way  to  separate  the 
coal  of  the  lump  cool  from  the  sulphur,  slate, 
black-jack,  and  the  like,  contained  in  the 
lump  coal.  Q.  Is  there  any  practicable  way 
in  the  business  of  coal  mining,  either  before 
or  after  screening,  by  which  the  pure  coal 
may  be  completely  and  fully  separated  from 
the  sulphur,  slate,  black-jack,  and  other  Im- 
purities? A.  No;  all  that  can  be  done  Is  to 
separate  the  lump  coal,  with  Its  impurities 
from  the  slack,  with  its  Impurities,  by 
■creenlDs.   Q.  State  whether  or  not.  In  your 


opinion,  it  was  ptactteal  to  mtne  the  coal 
yon  were  working  in  that  day,  and  weigh 
and  pay  for  it  before  screening  such  dirt  and 
other  small  refuse  matter.  A.  It  would  have 
been  Impossible  to  have  weighed  the  coal 
that  I  mined  that  day  before  screening  it; 
and  given  me  credit  with  the  weight  thereof, 
without  also  including  in  such  weights  the 
weight  of  such  dirt  and  other  refuse  matter." 
While  section  6  imperatively  requires  the 
coal  to  be  weighed  before  it  is  screened,  and 
the  full  weight  thereof  to  be  credited  to  the 
miner  of  the  same,  yet  the  proviso  qualified 
sach  requirement  by  providing  "that  noth- 
ing in  this  act  siiaU  be  so  construed  as  to 
compel  payment  for  sulphur,  rock,  slate, 
black-jack,  or  other  impnritlea,"  etc.  This 
was  the  state's  evidence,  and  stands  uncon- 
tradicted; and  from  It  the  conclusion  Is  Ir^ 
resistible  that  the  <HiIy  way  possible  to  avoid 
paying  for  mining  the  impurities  excepted 
out  of  the  statute  was  by  screening  t>efor« 
weighing  the  coal,  and  even  then  some  im- 
purities would  be  paid  for,  but  small  In 
quantity  compared  with  that  resulting  from 
weighing  before  screening  the  particular 
coal  mined  by  Cherry  involved  in  this  pros- 
ecution. The  proviso  as  imperatively  r»- 
quires  the  statute  to  be  so  oonatmed  as  not 
to  compel  payment  for  such  impurities  as  it 
requires  any  coal  mined  to  be  weighed  bef  <»• 
it  is  screened;  and,  as  the  evidence  maJces 
it  clear  that  the  only  way  to  avoid  xmyment 
for  such  Impurities  in  the  case  of  the  par- 
ticular coal  here  involved  was  to  screen  it 
before  it  was  weighed,  therefore  the  failure 
to  weigh  before  it  was  screened  was  not  a 
violation  of  the  fifth  section,  and  hence  the 
appellant,  under  the  evidence,  was  not  lia- 
ble to  the  penalty  provided  in  the  seventh 
section.  Therefore,  the  finding  of  the  court 
was  contrary  to  the  law  and  the  evidence, 
which  was  assigned  as  a  cause  in  the  mo- 
tion for  a  new  trtai. 

It  is  settled  law  in  tills  court  that  the 
constitutionality  of  a  statute  will  not  be 
determined  by  this  court  when  the  cause  in 
which  its  determination  is  sought  may  be 
decided  and  finally  disposed  of  without  such 
decision.  If  counsel  wished  to  have  no  other 
question  than  the  constitutionality  of  the 
statute  passed  on,  they  should  have  refrain- 
ed from  taking  steps  to  raise  other  questions 
liable  to  be  decisive  of  the  case  without 
touching  the  coustitutional  question.  Tbey 
should  have  stood  upon  their  motion  to 
quash,  and  made  no  motion  for  a  new  triaL 
But  they  not  only  made  a  motion  for  a  new 
trial,  but  have  presented  the  errors  assigned 
therein  by  their  brief. 

It  follows  from  what  we  have  said  that  the 
circuit  court  erred  In  overruling  the  motion 
for  a  new  trial.  The  Judgment  is  reversed, 
with  Instructions  to  the  trial  court  to  sustain 
appellant's  motion  for  a  new  trial. 
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SMITH  V.  STATB. 

(Supreme  Ooart  of  Indiana.     Feb.  11,  1896.) 

Cbiminal  Law  — Bii.1.  b*  EzcKFTtOHB  —  Rbviwax. 

or  Jddoi  to  Biom— New  Tsui/— AmoA- 

TITS— Discretion. 

1.  A  part7  who  presents  to  the  judee  • 
proper  bill  of  exceptions,  within  the  time  allow- 
ed, cannot  be  deprived  of  his  rights  thereunder 
b7  the  failure  or  refusal  of  the  judge  to  sign  the 
same,  providing  the  party  takes  the  proper  meas- 
ures to  secure  his  rights  thereunder. 

2.  The  refusal  of  the  court,  on  motion  for 
a  new  trial  on  the  ground  of  newly-discoTered 
evidence,  tc  permit  additional  affidavit*  to  show 
diligence  to  be  filed,  after  submission  and  ar- 
gument of  the  motion,  will  not  be  disturbed,  In 
the  absence  of  an  abuse  of  discretion. 

3.  A  new  trial  will  not  be  granted  for  new- 
ly-discovered evidence  which  is  met«lT  cnmnla- 
tive  or  impeaching. 

4.  In  a  prosecution  the  atate  oiay,  on  cross- 
examination,  bring  out  the  relation  between  de- 
fendant and  a  female  witness  testifying  in  his 
behalf,  as  affecting  bias  in  his  favor  on  her  part. 

Appeal  from  circuit  court.  Pike  oonnty;  O. 
M.  Welboum,  Judge. 

Elmer  Smith  was  couTlcted  of  a  crime,  and 
appeals.   Affirmed. 

Posey  &  Chappell,  for  appellant  W.  A. 
Ketcham,  S.  H.  Spooner,  and  Merrill  Moores, 
for  the  State. 

HOWARD,  J.  The  appellant  was  indict- 
ed, tried,  and  convicted  on  the  charge  of  at- 
tempting to  commit  a  felonious  assault  upon 
the  prosecuting  witness,  by  shooting  at  him 
with  intent  to  kill.  The  punishment  inflicted 
was  Imprisonment  In  the  state's  prison  for 
two  years,  and  a  fine  of  one  dollar.  At  the 
time  of  the  commission  of  the  alleged  offense 
the  appellant  was  In  the  eighteenth  year  of 
his  age.  After  the  finding  of  the  Jury,  a  mo- 
tion was  made  for  a  new  trial,  embracing  a 
number  of  causes,  among  which  was  newly- 
discovered  evidence.  Subsequent  to  the  fil- 
ing of  the  affidavit  of  appellant  In  support  of 
his  motion  on  this  ground,  together  with  the 
filing  of  affidavits  of  witnesses  whose  testi- 
mony he  proposed  to  produce- if  a  new  trial 
were  granted,  which  filing  was  after  the  sub- 
mission of  the  motion  on  the  argument  of 
counsel,  but  before  the  ruling  of  the  court 
thereon,  the  appellant  asked  leave  to  file  his 
additional  affidavit,  on  the  auestion  of  dili- 
gence, which  affidavit  the  court  refused  to 
allow  to  be  filed.  Complaint  Is  also  made  of 
the  refusal  of  the  court  to  approve  and  sign 
a  bill  of  exceptions  showing  that  the  court 
declined  to  allow  said  additional  affidavit  for 
a  new  trial  to  be  filed.  The  entry  made  by 
the  Judge  ui>on  such  bill  of  exceptions  was 
as  follows:  "This  bill  was  tendered  to  me, 
but  not  signed,  April  3,  1895."  No  claim  Is 
made  by  counsel  for  the  state  that  the  bill  of 
exceptions  Is  In  any  respect  incorrect  or  un- 
true, nor  is  any  reason  given  why  it  was  not 
signed.  We  do  not  think  that  a  party  who 
prepares  and  presents  to  the  Judge  a  proper 
bill  of  exceptions  within  the  time  allowed 
can  be  deprived  of  any  rights  thereunder  by 
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the  failure  or  refusal  of  tibe  judge  to  sign 
the  same,  provided  the  party  takes  due 
measures  to  secure  his  rights  thereunder. 
Rev.  St  1894,  (  641  (Rev.  St  1881,  S  629); 
State  V.  Slick,  86  Ind.  501;  Hamm  v.  Romlne, 
98  Ind.  77;  Robinson  v.  Anderson,  106  Ind.  152; 

6  N.  B.  12;  Railway  (3o.  v.  Cosby,  107  Ind.  32, 

7  N.  B.  878;  Water-Supply  Co.  v.  White,  124 
Ind.  376,  24  N.  E.  747;  Wysor  v.  Jrfinson,  130 
Ind.  270,  80  N.  B.  144.  It  was  said  by  Ctoftey, 
J.,  In  Water-Supply  Co.  v.  White,  supra,  that, 
"when  a  parly  entitled  to  a  bill  of  exceptions 
tenders  the  proper  bill  within  the  time  al* 
lowed  by  the  court  he  has  done  his  whole 
duty,  and  the  duty  of  signing  and  filing  tben 
remains  with  the  judge."  In  such  a  case,  as 
said  by  Judge  Mitchell  In  Robinson  v.  Ander«- 
son,  106  Ind.  152.  6  N.  B.  12,  the  party  "has 
compiled  with  the  letter  and  spirit  of  the 
statute,  and  is  entitled  to  the  benefit  of  his 
exceptions." 

In  this  case  the  affidavit  which  the  court 
refused  to  be  allowed  to  be  filed  is  set  out  In 
the  general  bill  of  exceptions,  and,  while  it 
seems  to  show  due  diligence  on  the  part  of 
the  appellant  as  to  the  procurement  of  at 
least  a  part  of  the  newly-discovered  evi- 
dence, yet  it  does  not  show  any  reason  why 
the  matters  therein  set  ont  had  not  been 
stated  in  the  original  affidavit  filed  with  the 
motion,  nor  any  excuse  for  not  filing  the  affi- 
davit before  the  submission  of  the  motion 
and  the  argument  thereon.  It  Is  true  that 
counter  affidavits  may  be  filed  on  the  aues- 
tion of  diligence  In  the  procurement  of  new- 
ly-discovered evidence.  Zellera  v.  Griffith, 
89  Ind.  80.  And  there  does  not  seem  to  be 
any  reason  why  additional  aWdavits,  also, 
may  not  be  filed  to  show  such  diligence.  In 
(zolngs  V.  Chapman,  18  Ind.  194,  it  waS  held 
that  a  court  may  allow  affidavits  for  a  new 
trial  to  be  amended  at  any  time,  so  long  as 
the  motion  Is  still  pending  and  undeter- 
mined. Yet  In  all  these  cases  the  question 
of  presenting,  filing,  and  amending  affidavits 
in  sUpiKirt  of  or  against  a  motion  for  a  new 
trial,  after  the  submission  of  such  motion  to 
the  court  and  argument  of  counsel  thereon, 
must  be  largely  in  the  discretion  of  the 
court;  and,  if  no  abuse  of  such  discretion  is 
shown,  it  cannot  be  reviewed  In  this  court 
It  Is  much  like  the  offering  of  additional  evi- 
dence In  a  trial  after  all  the  evidence  Is  sub- 
mitted on  both  sides,  and  the  same  has  been 
argued  before  the  court  While  the  court 
might  bear  further  evidence  in  such  a  case, 
yet  it  would  be  purely  a  matter  for  the  good 
Judgment  and'  sound  discretion  of  the  court 
whether  this  should  be  done  or  not  In  the 
case  at  bar  there  is  no  showing  nuide  that 
there  was  any  abuse  of  discretion  by  the 
court  In  refusing  to  allow  the  filing  of  the 
amended  affidavit  after  the  submission  and 
argument  of  the  motion  for  a  new  trlaL  We 
may  say,  also,  as  to  the  refusal  of  the  court 
to  sign  the  special  bill  of  exceptions  as  to  the 
facts  of  such  refusal,  that  while  there  Is 
nothing  in  the  record  to  show  the  income*- 
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ness  of  the  bill,  there  Is  alao  nothing  to  show 
its  correctness.  The  judge  was  not  required 
to  sign  this  bill,  unless  he  knew  it  to  be  cor- 
rect Indeed,  he  should  refuse  to  sign  It,  If 
he  believed  It  to  be  Incorrect.  No  mandate 
has  been  asked  to  require  him  to  sign  the 
bill,  and  he  has  not  In  any  other  way  been 
called  upon  to  show  why  he  did  not  sign  It. 
Besides,  the  judge  has  sigu^^d  the  general 
bill  of  exceptions,  in  which  the  affidavit,  and 
the  action  of  the  court  in  connection  there- 
with, and  with  the  special  bill,  are  all  fully 
set  out 

As  to  the  character  of  the  proposed  new 
evidence,  as  the  same  Is  Indicated  In  the  affi- 
davits filed,  we  think  it  is  almost  all,  If  not 
fully,  cumulative  or  Impeaching;  going  either 
to  strengthen  the  evidence  given  in  favor  of 
the  appellant,  or  to  weaken  that  given  for 
the  state.  In  other  words,  it  is  not  new  evi- 
dence, but  an  additional  amount  of  such  evi- 
dence as  was  already  given.  ▲  new  trial 
will  not  be  given  in  order  to  hear  such  cumu- 
lative or  impeaching  evidence.  Neither  will 
a  new  trial  be  awarded.  In  such  a  case, 
where  the  proposed  evidence  would  not  prol)- 
ably  cliange  the  result  Harper  v.  State,  101 
Ind.  109;  Sutherlln  v.  State,  108  Ind.  389,  0 
N.  E.  298:  Hamm  v.  Romlne,  supra;  Penn- 
sylvania Co.  V.  Nations,  Ul  Ind.  203,  12  N. 
B.  309:  Morel  V.  State,  89  Ind.  275;  Ralney 
V.  State,  53  Ind.  278;  Presser  v.  State.  77 
Ind.  274;  Turner  v.  State,  102  Ind.  425,  1  N. 
E.  869;  Cooper  v.  State,  120  Ind.  377,  22  N. 
B.  320. 

We  have  carefully  read  the  evidence  given 
in  the  case,  with  a  view  of  determining 
whether  there  was  any  error  in  the  admis- 
sion or  exclusion  of  evidence,  as  complained 
by  appellant;  but  are  satlsfled  the  discretion 
of  the  court,  also.  In  this  regard,  was  prop- 
erly exercised.  Evidence  given  as  to  the  re- 
lations between  appellant  and  the  sister  of 
the  prosecuting  witness  igay  seem  to  have 
gone  to  too  great  a  limit  This  evidence  was 
brought  out  on  cross-examination  of  the  sis- 
ter of  the  prosecuting  witness.  She  had  tes- 
tified In  chief  for  appellant,  and  her  evidence 
was  most  favorable  to  him.  We  think  that 
it  was  in  the  discretion  of  the  court  to  allow 
the  state  to  show  her  relations  with  the  ap- 
pellant, as  affecting  bias  in  his  favor  on  her 
part  Finding  no  available  error  In  the  rec- 
ord, the  Judgment  is  affirmed. 


<143  Ind.  681) 

WINCHESTER  ELECTRIC  LIGHT  CO.  v. 
GORDON  et  ah 

(Supreme  Coun  of  Indiana.     Feb.  11,  1896.) 

BbGBIVER— APFOINTlfENT  WITHOUT  NOTICI— 

When  Propbb. 
Rev.  St  1894,  i  1244  (Rev.  St  1881,  { 
1230),  provides  that  receiyere  shall  not  be  ap- 
pointed until  the  adverse  party  shall  have  ap- 
peared, or  shall  have  had  reasonable  notice  of 
the  applicaticn  for  such  appointment,  except 
upon  safficient  ctitue  shown  by  affidavit.  Held, 
in  an  action  solely  for  the  appointment  of  a  re- 


ceiver, where  defendant  had  appeared,  that  it 
was  error  to  appoint  saih  recover  at  chambers, 
and  not  in  open  court,  though  during  term  time, 
on  an  allegation  of  emergency,  without  notice  to 
defendant,  stating  time  and  place  of  the  applica- 
tion, and  without  an  affidavit  showing  sufficient 
cause  for  appointing  him  withont  notice. 

Appeal  from  circuit  court,  Wayne  county; 
D.  W.  Comstock,  Judge. 

Action  by  Thomas  S.  Gordon  and  others 
against  the  Winchester  Blectrlc  light  Com- 
pany for  the  appointment  of  a  receiver. 
From  an  order  appointing  a  receiver  at  cham- 
bers, in  term  time,  withont  notice  to  defend- 
ant, and  without  affidavit  showing  cause  for 
appointment  withont  notice,  defendant  ap- 
peals.   Reversed. 

Burchenal  &  Rupe,  for  appellant  Wataon 
&  Watson,  for  appellees. 

McCABE,  J.  The  appellees  sued  the  ap- 
pellant In  a  complaint  of  two  paragraphs.  In 
the  Randolph  circuit  court  the  sole  object 
of  both  of  which  paragraphs  was  to  secure 
the  appointment  of  a  receiver  for  said  com- 
pany. The  appellant,  as  the  record  recites, 
appeared  on  September  4,  1894,  In  the  Ran- 
dolph circuit  court  and  demurred  to  the 
complaint,  but  the  demurrer  Is  not  set  out 
In  the  transcript  The  record  discloses  no 
action  taken  upon  the  demurrer.  On  Decem- 
ber 27,  1894,  the  appellant  moved  the  court, 
on  affidavit  filed  on  its  behalf,  to  change 
the  venue  from  the  county,  which  was  grant- 
ed, and  the  cause  w^lb  sent  to  the  Wayne  cir- 
cuit court  These  are  the  only  steps  taken 
in  the  cause  by  the  appellant  until  after  a 
receiver  was  appointed.  On  February  6^ 
1895,  the  transcript  was  filed  in  the  office  of 
the  clerk  of  the  Wayne  circuit  court  And 
on  the  19th  day  of  said  month  the  appellees 
filed  a  supplemental  complaint  in  the  Wayne 
circuit  court,  showing  the  destruction  by  fire 
of  the  buildings  of  appellant's  plant  and 
that  the  same  were  Insured  in  three  insur- 
ance companies  named,  and  asking  such  com- 
panies to  be  made  parties  defendant,  so  as  to 
prevent  the  Insurance  money  from  being  paid 
to  the  officers  of  the  appellant  company,  be- 
cause, as  viras  alleged,  they  would  dispose  of 
said  money.  If  allowed  to  receive  it,  without 
applying  the  same  in  payment  of  Its  debts; 
the  two  previous  paragraphs  of  the  complaint 
having  alleged  the  total  Insolvency  of  said 
company.  The  supplemental  complaint  con- 
cludes thus:  "Wherefore  plaintiffs  say  that 
an  emergency  exists  for  the  immediate  ap- 
pointment of  a  receiver  without  notice;  and 
plaintiffs  aver  that,  if  the  appointment  is  de- 
layed until  notice  of  this  application  is  given, 
that  the  said  defendant  the  Winchester  Elec- 
tric Light  Company,  through  its  officers,  may 
and  will  obtain  possession  of  said  insurance 
money,  and  that  it  will  be  thereby  lost  to 
these  plaintiffs  as  a  security  for  the  payment 
of  their  mortgage  lien  and  judgment."  And 
thereupon  the  judge  of  the  Wayne  circait 
court,  at  chambers,  on  the  said  19th  day  of 
February,  and  not  in  open  court,  though  that 
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was  the  twelfth  Jndlclal  day  of  the  Febrnair 
t«in  of  said  court  for  1885,  and  In  the  ab- 
sence of  appellant,  and  without  any  notice 
to  It  of  any  kind,  apiMinted  a  receiver  to  take 
possession  of  all  appellant's  property,  opon 
the  showing  contained  In  the  complaint, 
which  was  not  yeriaed  by  affidavit,  and  with- 
out any  other  proof  or  showing  whatever. 
From  this  order  this  appeal  Is  prosecuted, 
and  error  is  assigned  on  such  action  of  the 
Wayne  circuit  court 

The  statute  provides  that  "receivers  shall 
not  be  appointed  either  in  term  or  vacation  In 
any  case,  until  the  adverse  party  shall  have 
appeared,  or  shall  have  bad  reasonable  notice 
of  the  application  tor  such  appointment,  ex- 
cept apon  sufficient  cause  shown  by  affi- 
davit" Rev.  St  1894,  {  1244  (Rev,  St  1881, 
{  1230).  If  the  appointment  of  a  receiver  is 
prayed  for  as  final  relief,  no  other  notice  is 
required  than  that  of  the  summons  to  the 
defendant  Newell  v  Schnnll,  73  Ind.  241. 
No  summons  Is  needed  If  the  defendant  ap- 
pears to  the  action.  The  appellant  had  ap- 
peared in  this  case  by  taking  two  distinct 
steps  In  the  cause  while  the  same  was  in 
the  Randolph  circuit  court,— by  demurring  to 
the  complaint,  and  by  moving  for  and  obtain- 
ing a  change  of  venue  to  the  Wayne  drcnit 
court  And  had  the  application  been  grant- 
ed, and  the  receiver  appointed.  In  open  court 
there  could  have  been  no  valid  objection 
urged  to  such  appointment  for  want  of  the 
presence  of  the  defendant  in  court  at  the 
time,  having  once  appeared,  or  for  want  of 
cause  shown  by  affidavit  for  such  appoint- 
ment But  when  such  appointment  is  made 
at  chambers,  and  not  in  open  court  though 
during  term  time.  If  such  an  appointment  can 
be  made  at  all,  all  the  reasons  requiring  no- 
tice, stating  time  and  place  of  such  applica- 
tion, or,  in  case  of  emergency,  that  sufficient 
cause  for  appointing  without  notice  must  be 
shown  by  affidavit  apply,  the  same  as  if 
the  appointment  had  been  made  in  vacation. 
In  fact  the  only  relief  sought  ■was  the  ap- 
pointment of  a  receiver  for  the  appellant  cor- 
poration. The  appearance  entered  by  appel- 
lant performed  the  office  of  process  to  bring 
the  appellant  into  court  so  as  to  confer  Ju- 
rtsdlctlon  over  the  person  of  the  defendant 
This  must  be  held  to  be  Jurisdiction  to  make 
orders  and  enter  judgment  in  the  case  against 
the  defendant,  whether  actually  present  In 
court  or  not  But  such  appearance  or  pro- 
cess does  not  authorize  the  court  to  so  act 
at  any  other  place  or  time  than  in  open  court, 
when  In  session.  If  the  appointment  has 
been  made  In  vacation,  without  notice  there- 
of, the  cause  therefor  must  be  shown  by  af- 
fidavit or  the  appointment  will  be  erroneous. 
Power  Co.  v.  Blue  (Ind.  Sup.)  41  N.  E.  805. 
The  reason  for  not  requiring  the  cause  to  be 
shown  by  affidavit,  where  the  defendant  has 
appeared,  Is  because  he  may  protect  himself 
by  objecting  to  the  competency  of  plaintllTs 
evidence  or  showing  of  cause  for  the  ap- 
pointment, croHS  oTsmlns  bis  witnesses,  and 


Introdnce  countervailing  witnesses  and  evi- 
dence, and,  failing  in  his  opposition  to  ths 
appointment  may  take  a  bill  of  exceptions 
incorporating  the  evidence  and  rulings  of  the 
trial  conrt,  and  appeal  to  this  court  All  this 
Implies  that  It  must  be  dooe  either  in  open 
court,  or.  If  somowhere  else,  he  must  be  pres- 
ent or  have  an  opportunity  to  be  present  bj 
notice  of  time  and  place.  But  he  can  no 
more  do  this  if  the  appointment  may  be  made 
at  chambers,  or  under  a  bushel,  without  notice, 
and  without  affidavit  showing  the  sufficient 
cause  required  by  the  statute,  than  if  such 
appointment  had  been  made  In  vacation, 
without  such  notice  and  without  such  affi- 
davit Power  C!o.  v.  Blue,  supra.  The  court 
erred  In  making  the  appointment  at  cham- 
bers without  notice,  and  without  any  proof 
or  showing  of  cause,  except  the  unverified 
complaint    Judgment  reversed. 

MONKS,  J„  took  no  part  in  this  decision. 

aM  Ind.  lOT) 
MAINB  OUARANTBB  CO.  OF  PORTLAND 
V.  OOX  et  al.1 
(Supreme  Court  of  Indiana.    Feb.  13,  189(1.) 

BuiU>INO  AHD  LoAir  AbBOCIATIONS — FORBION  Co»- 
FOBATION — MONBT    LOANBD— F0BSCI.08DBS 
or  MOKTOAOB— Decbbb. 
Where  a  foreign  bnilding  and  loan  cor- 
poration fails  to  comply  with  statutory  provi- 
sions requiring  certain  statements  to  be   filed 
with  the  auditor,  it  may  lend  money  in  the  state, 
and  sue  to  foreclose  a  mortgage  secnring  the 
loan,  but  its  recovery  will  be  restricted  to  prin- 
cipal and  interest  thereon,  and  taxes  paid  to 
protect  its  lien;  and  bonus,  premiums,  and  other 
dues  allowed  under  its  by-laws,  cannot  be  col- 
lected. 

Appeal  from  circuit  court,  Madison  coiui- 
ty;  A.  Ellison,  Judge. 

3uit  by  the  Maine  Guarantee  Company,  of 
Portland,  Me.,  against  Limon  M.  (3ox  and  oth- 
ers, to  foreclose  a  mortgage.  From  a  judgment 
tor  plaintiff,  after  special  findings  and  con- 
closions  of  law,  plaintiff  appeals.    Affirmed. 

W.  P.  Flshback,  W.  P.  Kappes.  and  B.  E. 
Hendee,  for  appellant  Henry  McMahon  and 
Mr.  Van  Codel,  for  appellees. 

HOWARD,  J.  The  appellant,  a  foreign 
corporation,  brought  suit  to  collect  a  debt 
due  from  the  appellee  Cox,  and  to  foreclose 
a  mortgage  given  to  secure  the  same.  The 
court  made  special  findings  and  conclusions 
of  law  in  favor  of  the  appellant  and  ren- 
dered judgment  for  the  full  amount  due,  with 
foreclosure  of  the  mortgage.  It  appears 
from  the  special  findings,  and  from  the  evi- 
dence, that  the  bond  and  mortgage  sued  on 
had  been  assigned  to  appellant  by  the  Peo- 
ple's Building  Loan  &  Savings  Association, 
also  a  foreign  corporation,  having  its  place 
of  business  at  Geneva,  In  the  state  of  New 
Yoric  The  court  found  that  neither  the  ap- 
pellant nor  its  assignor,  the  said  building 
and  loan  association,  bad  ever  filed  with  the 
auditor  of  state  any  statement  such  as  re- 
quired by  the  statutes  of  this  state  to  be 

1  aehMrtnc  a»nl«d,  44  N.  B.  (H. 
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flled  by  foreign  building  and  loan  asaoda- 
Uons,  and  that  neither  of  said  corporationa 
iias  auy  organization  aa  a  building  and  loan 
association  In  this  state,  to  do  or  transact 
business  of  any  kind.  The  court  allowed  ap- 
pellant's claim  for  money  lent  on  the  mort- 
gage, and  for  tax  Uens  paid^  with  interest 
to  date  of  judgment,  but  refused  to  allow 
anything  for  amounts  claimed  by  appellant 
t^  reason  of  bonus,  premium,  dues,  and  oth- 
er charges  made  by  said  building  and  loan 
association  under  Its  rules  and  by-laws. 
There  is  no  doubt  as  to  the  power  of  the 
legislature  to  prescribe  the  conditions' upon 
which  a  corporation  organized  under  and  by 
▼irtue  of  the  laws  of  another  state  may  do 
business  In  this  state.  Insurance  Go.  t.  Har- 
rah.  47  Ind.  236;  Hockett  t.  State,  106  Ind. 
260,  6  N.  B.  178;  State  t.  Phipps,  60  Kan. 
009,  31  Pac.  1097.  As  shown  In  ESlston  y. 
Plggott,  94  Ind.  14,  however,  a  foreign  cor^ 
poratlon,  unless  forbidden  by  law,  may  loan 
money  in  this  state,  take  mortgage  security 
therefor,  and  have  Judgment  of  foreclosure, 
in  case  the  debt  thereby  created  Is  not  paid. 
It  Is  also  clear,  we  think,  that  though  a 
foreigrn  corporation  may  be  prohibited  from 
doing  a  particular  kind  of  business  in  this 
state,  nnless  there  has  first  been  a  compli- 
ance with  such  regulations  as  may  be  pre- 
scribed by  law,  yet  this  will  not  make  it  un- 
lawful for  such  corporation  to  do  business 
here  of  a  general  character,  as  loaning  mon- 
ey or  collecting  a  debt  Boulware  v.  Davis 
(Ala.)  8  South.  84.  The  action  of  the  court, 
consequently,  in  giving  appellant  judgment 
for  the  amount  of  Its  loan,  together  with  the 
liens  paid,  and  interest  thereon  to  date,  with 
a  decree  of  foreclosure,  was  correct,  by  vir- 
tue of  the  comity  between  the  states.  But 
the  appellant's  assignor,  the  building  and 
loan  association,  had  no  authority  to  do  a 
building  and  loan  business  in  this  state,  as 
the  findings  state.  It  was  appellant's  place 
to  show  sucb  authority,  if  it  existed,  but  the 
evidence  furnishes  no  proof  on  the  question. 
There  was  therefore  no  right  on  the  part  of 
appellant,  or  of  its  assignor,  the  building  and 
loan  association,  to  collect  any  dues,  fines, 
premiums,  bonus,  or  other  charges,  as  such 
building  and  loan  association,  and  the  court 
did  not  err  in  refusing  to  allow  such  chaj> 
gea  See  Wlestilng  v.  Warthin,  1  Ind.  App. 
217,  27  N.  B.  676.    The  judgment  is  affirmed. 


<X*t  Ind.  en) 

CITIZENS'  ST.  R.  CO.  v.  ROBBINS.* 

(]tapreme  Court  of  Indiana.     Feb.  11,  1896.) 

BsTOPPBi,  —  Inoonsistbnt  Claims  —  Deed  —  CoH- 

STRUOTIOH— ASSOMPTIOS OP  INDEBTEDNESS — COX- 

VBR8ION  or  Stock  —  Measure  or  Oamaoes  — 
Interest  or  Party  to  Conversion. 

).  In  an  action  by  an  administrator  de  bonis 
non  against  a  corporation  and  one  J.,  the  theory 
of  the  cause  of  action  stated  in  the  complaint 
vras  to  recover  certain  stocli  in  specie,  of  such 
company,  owned  by  deceased,  and  converted  br 
it  and  deceased's  administratrix,  and  the  divi- 
dend* declared  ob  and  accruing  to  such  stock. 

'Supplemental  opinion,  43  N.  B.  60. 


A  supplemental  complaint  made  a  n6w  corpora- 
tion a  defendant,  and  averred  that  the  (dd  com- 
pany, being  indebted  to  plaintiff  aa  alleged,  con- 
veyed all  ita  property  to  the  new  company,  with- 
out consideration  or  anthority;  that  it  left  ttaa 
grantor  without  snv  in^perty  with  which  to  pay 
plaintiff's  claim;  that  sueli  claim  was  referred 
to  in  conveyance,  such  property  being  conveyed 
"subject  to  a  certain  liability,  In  no  event  to  ex- 
ceed $6,000,  growing  out  of''  the  original  suit, 
the  pprticulara  of  sncb  liability  being  fixed  by  a 
contract  between  J.  and  such  new  company; 
that  the  amount  dnie  plaintiff  from  such  new 
company  at  the  time  of  such  conveyance  "and 
at  the  present  time"  largely  exceeds  $6,000,  and 
la  1100,000;  that  sudi  conveyance  was  fraudu- 
lent aa  to  plaintiff;  that  such  property  was 
chargeable  with  the  payment  of  plaintiff's  whole 
claim;  that  J.,  in  such  contract,  undertook  and 
agreed  to  pay  plaintiff's  daim,  or  ao  mudi  as 
might  exceed  $6,000;  that  the  contract  ought, 
in  equity,  to  inure  to  plaintitTs  benefit  The 
prayer  was  that  such  conveyance  be  set  aside^ 
and  such  property  snbjected  to  plaintiff's  claim; 
that  plaintiff  be  subrontted  to  ail  rights  growing 
out  of  the  contract  of  J.,  assuming  and  agreeing 
to  pay  such  claim:  and  that  plaintiff  have  judg- 
ment for  $100,000,  and  all  other  proper  reliS. 
Beld,  that  the  action  was  not  one  to  set  aside 
anch  conveyance  as  fraudulent,  but  to  charge 
the  old  company  primarily  with  the  stock  and  its 
dividends,  and  to  extend  sndi  charge  to  the  new 
company,  because  of  its  having  succeeded  to  the 
property  of  the  old  company,  and  having  In 
equity  assumed  ita  existing  UaDilities. 

2.  In  such  case  there  is  no  right  of  recovery 
by  plaintiff  as  on  an  express  assumption,  by  the 
deed  referred  to.  of  plaintiff's  entire  claim;  the 
effect  of  such  deed,  so  far  as  the  parties  to  it 
are  concerned,  beinp  to  limit  the  liability  of  the 
new  company  to  $6,000. 

5.  Under  such  complaint  and  supplemental 
complaint  there  is  no  right  of  recovery  by  plain- 
tiff as  on  an  express  contract  between  J.  and  S., 
or  between  J.  and  such  new  company. 

4.  The  stipalation,  in  such  deed  of  convey- 
ance by  the  old  company  to  the  new,  that  the 
conveyance  was  subject  to  a  certain  liability,  "in 
no  event  to  exceed  $6,000,"  growing  out  of  the 
suit  was  not  an  assumption  of  the  full  liability 
of  the  old  company  to  plaintiff's  efitate,  as  if 
the  quoted  words  had  not  been  written  in  It; 
but,  as  an  affirmative  sbli^tion,  it  can  only  be 
construed  aa  an  assumption  of  $6,000  of  the 
claim,  if  the  liability  should  be  fonnd  to  be  so 
mnch. 

6.  In  an  actioL  for  the  conversion  of  stock 
of  a  corporation,  the  measure  of  damages,  so 
far  aa  concerns  its  value,  is  the  highest  inter- 
mediate value  between  the  time  of  conversion 
and  a  reasonable  time  after  the  owner  has  re- 
ceived notice  of  the  conversion  to  enable  him  to 
replace  the  stock-  especially  where  the  act  of 
conversion  is  not  willful  and  fraudulent  but  is 
without  benefit  tr  the  party  charged  with  con- 
version, and  results  from  a  mere  omission  to 
carefully  observe  the  proceedings  under  which 
the  purchase  o2  the  stock  was  made. 

6.  Where  corporate  stock  belonging  to  sn 
estate  is  converted  by  the  administraMx  and 
the  corporation,  the  knowledge  of  such  conver- 
sion for  the  purpose  of  fixing  a  time  for  the  val- 
uation of  the  stock  should  be  that  of  some  one 
charged  with  a  duty  to  act  and  not  interested 
by  reason  of  having  partidpated  in  the  original 
wrong. 

7.  In  an  action  by  an  administrator  de 
bonis  non  against  a  corporation  for  the  conver- 
sion by  it  and  the  administratrix  of  stock  in 
such  corporation  owned  by  the  estate,  it  appear 
ed  that  the  administratrix  was  removed,  and 

Elalntiff  was  appointed  November  21,  1881;  that 
e  made  demand  for  the  stock  December  2, 
1881,  and  brought  suit  January  6,  1882.  HM, 
that  December  2,  1881,  was  witiun  a  reasonable 
time  from  the  period  when  it  was  possible  for 
plaintiff  to  know  of  the  conversion,  tor  the  pur- 
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pose  of  fixing  a  time  for  the  ralnation  of  the 
stock  converted. 

8.  In  an  action  for  the  converBioh  of  stook, 
neither  dividends  accming,  nor  interest  on  div- 
idends accrued,  aftw  the  actual  and  technical 
conversion,  car  be  allowed  as  elements  of  dam- 
age. 

9.  In  an  action  by  an  administrator  de 
bonis  non  againfit  a  cor{ioratton  for  the  conver- 
sion by  it  and  the  administratrix  of  the  estate 
of  certain  stock  in  snch  corporation  belonging  to 
the  estate,  the  interest  of  such  administratrix, 
if  any,  is  cot  recoverable. 

Appeal  from  superior  court,  Marion  county; 
P.  W.  Bartholomew,  Judge. 

Action  by  Charles  F.  Bobbins,  as  adminis- 
trator de  bonis  non  of.  the  estate  of  Henty 
H.  Catherwood,  deceased,  against  the  Citi- 
zens' Street-Railway  Company,  Tom  li. 
Johnson,  and  the  Cltlsens'  Street-Ballroad 
Company.  Before  Judgment,  the  action  was 
dismissed  as  to  defendant  Johnson.  From 
a  judgment  for  plaintiff,  defendant  the  Cit- 
izens' Street-Railroad  Company  appeals.  Re- 
versed. 

MiUer,  Winter  &  Blam,  for  appellant  S. 
M.  Shepard.  I^amb  &  Hill,  and  Jno.  H. 
Butler,  for  appellee. 

HACKNBY,  C.  J.  This  suit  was  insUtnted 
by  the  appellee,  Charles  F.  Robbios,  as  ad- 
ministrator de  bonis  non  of  the  estate  of 
Henry  H.  Catherwood,  deceased,  and  was 
originally  against  the  Citizens'  Street-RaU- 
way  Company  and  Tom  L.  Johnson.  With 
the  parties  as  stated,  the  suit  was  tried,  and 
resulted  in  a  decree  against  the  defendants 
therein,  from  which  decree  there  was  an  ap- 
peal to  this  court,  wherein  there  was  a  re- 
versal as  to  said  Johnson,  and  an  affirmance 
as  to  said  street-railway  company.  See 
BaUway  Co.  t.  Bobbins,  128  Ind.  440,  29 
N.  B.  116.  The  basis  of  the  cause  of  ac- 
tion then  and  now  involved  was  the  fact 
that  in  the  year  1S72  said  Catherwood  died, 
intestate,  the  owner  of  308  shares  of  the 
capital  stock  of  said  railway  company,  of  the 
par  value  of  930,800,  and  of  the  actual  value 
at  that  time  of  $4,520,  and  that  his  widow, 
then  acting  as  administratrix  of  his  estate, 
made  to  one  Carlisle  avoid  sale  of  said  stock; 
that  the  purcliaser  procured  a  transfer  of  the 
certificates  of  said  stock  to  be  made  to  him 
by  said  railway  company,  said  comx>any  be- 
ing chargeable  with  notice  of  the  invalidity 
of  said  sale.  Originally,  Tom  L.  Johnson  was 
sought  to  be  made  liable  as  the  purchaser  of 
said  stock  from  Carlisle.  It  was  held  by  this 
oourt  that  the  sale  by  the  administratrix  was 
void;  that  the  Citizens'  Street-Bailway  Com- 
pany was  liable,— and  that  Johnson  Was  not 
liable  to  the.  estate.  Upon*  the  return  of  the 
case  to  the  trial  court,  the  issues  were 
changed  by  a  dismissal  as  to  Johnson,  and, 
by  way  of  supplemental  complaint,  bringing 
in,  as  a  defendant,  the  appellant,  the  Olt^ 
zens'  Street-Railroad  Company. 

The  theory  of  the  cause  of  action  as  stat- 
ed in  each  of  the  paragraphs  of  complaint  as 
'^  mended  and  pending  when  said  supplemen- 


tal complaint  was  filed  was  to  recover  said 
stock  in  specie,  and  the  amount  of  the  divi- 
dends declared  upon  and  accruing. to  said 
stock.  The  supplemental  complaint  alleged 
that  "on  the  24th  day  of  April,  1888,  the 
Citizens'  Street-Railway  Company,  being  at 
the  time  Indebted  to  this  plaintiff,  as  Is 
averred  and  shown  in  the  original  complaint 
in  this  cause,  did  make,  .execute,  and  deliv- 
er to  said  defendant,  the  Citizens'  Street- 
Railroad  Company,  a  deed  of  conveyance, 
selling,  assigning,"  etc.,  describing  all  of  the 
property,  of  every  character,  belonging  to  the 
railway  company.  The  pleading  then  con- 
tlnnes:  "Plaintiff  further  says  that  the  said 
conveyance  was  made  without  any  consider- 
ation whatever  therefor,  to  said  grantor,  and 
without  any  authority  therefor;  that  said 
conveyance  left  said  grantor '  without  any 
means  or  property  subject  to  execution,  and 
without  sufficient  property  to  pay  the  claim 
of  this  plaintiff.  Plaintiff  further  says  that 
the  claim  of  this  plaintiff  was  mentioned  and 
referred  to  In  aald  deed  of  conveyance,  said 
property  being  conveyed,  as  the  language  of 
said  deed  reads,  'subject  to  a  certain  liability, 
in  no  event  to  exceed  $6,000,  growing  out  of  a 
suit  by  the  administrator  de  bonis  non  of 
Henry  _H.  Catherwood,  deceased,  against 
Tom  L.  Johnson  and  others;  particulars  of 
said  liability  being  fixed  by  a  contract  en- 
tered into  as  of  this  date,  between  Tom  I<. 
Johnson  and  said  Citizens'  Street-Railroad 
Company.'  But  plaintiff  says  that  the 
amount  due  and  owing  to  him  from  said 
Citizens'  Street-Railroad  Company  at  the 
time  of  the  said  conveyance,  and  at  the 
present  time,  largely  exceeds  $6,000,  and  in 
fact  amounts  to  more  than  one  hundred 
thousand  dollars;  that  said  conveyance  was 
constructively  fraudulent,  as  against  the 
rights  of  this  plaintiff;  that  said  property 
and  assets  of  said  Citizens'  Street-Railway 
Company,  so  transferred  to  said  Citizens' 
Street-Railroad  Company,  were  chargeable 
with  the  payment  of  plaintUTs  whole  claim, 
and  the  value  of  said  assets  and  property  so 
received  by  said  conveyance  by  said  Citi- 
zens' Street-Railroad  Company  largely  ex- 
ceeded in  value  plaintiff's  claim,  and  Were 
in  fact  worth  one  million  two  hundred  thou- 
sand dollars  ($1,200,000).  Plaintiff  further 
says,  as  he  is  informed  and  believes,  that 
said  Tom  L.  Johnson,  in  said  contract  In 
writing,  did  undertake  and  agree  and  bound 
himself  to  pay  the  cl^im  of  this  plaintiff,  or 
so  much  thereof  as  might  be  over  and  above 
said  $6,000.  Plaintiff  Is  unable  to  attach  a 
copy  of  said  contract  as  an  exhibit  hereto, 
but  will  undertake  to  do  so  whenever  a 
copy  of  the  same  can  be  procured  from  the 
defendants.  Plaintiff  says  that  said  contract 
of  said  Tom  L.  Johnson  with  said  Citizens' 
Street-Railroad  Company  to  pay  the  plain- 
tiff's claim  ought,  in  equity,  to  inure  to  the 
benefit  of  this  plaintiff,  the  consideration  for 
said  contract,  among  other  things,  being  the 
purchase  of  the  stock  of  said  Tom  L.  John- 
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son  in  Bald  Citizens'  Street-Rallway  Com- 
pany by  John  C.  Shaffer.  Wherefore  plain- 
tiff prays  that  the  said  conveyance  to  said 
Gitlzena'  Street-Railroad  Company  of  the 
said  property  above  described  be  set  aside, 
<  and  said  property  be  subjected  by  this  court 
to  the  payment  of  this  said  plaintiff's  claim; 
that  the  plaintiff  be  subrogated  to  all  of  tbe 
:  rights  and  beneflts  growing  out  of  the  said 
contract  of  the  said  Tom  L.  Johnson,  assuming 
and  agreeing  to  pay  plalntlfTs  claim  herein. 
Plaintiff  further  says  that,  during  the  pen- 
dency of  this  suit,  dividends  to  a  large 
amount,  to  wit,  $100,000,  have  been  declared 
and  paid  on  said  stock  of  the  said  Henry  EL 
Oatherwood,  deceased,  and  the  same  have 
been  received  and  paid  to  the  said  Tom  Ii. 
Johnson.  Wherefore  plaintiff  prays  judg- 
ment for  $100,000  and  all  other  proper  re- 
Uef." 

The  appellant's  learned  counsel  insist  that 
the  all^ations  of  the  supplemental  com- 
plaint, which  become  a  part  of  the  original 
paragraphs  of  complaint  severally,  give  to 
the  suit  the  theory  of  a  proceeding  to  set 
aside  a  conveyance  as  fraudulent.  It  is  true 
that  it  contains  allegations  proper  in  such 
a  proceeding,  that  the  conveyance  was  with- 
out consideration,  and  left  the  grantor  with- 
out means  to  pay  its  debts,  and  the  prayer 
that  the  conveyance  be  set  aside.  These  al- 
legations, however,  do  not  consist  with  the 
further  allegations  of  an  assumption  by  the 
purchasing  company,  both  by  the  deed  and 
by  a  contract,  of  at  least  $6,000  of  the  debts 
of  the  selling  company.  These  alleged  as- 
sumptions destroy  the  effect  of  the  allega- 
tions of  no  consideration,  which  gave  to  the 
pleading  the  only  possible  support  upon  the 
appellant's  contention.  There  are  no  alle- 
gations of  a  combined  purpose  or  Intention 
to  defraud  the  appellee  or  other  creditors. 
The  allegation  "that  said  conveyance  wajs 
constructively  fraudulent  as  against  the 
rights  of  this  plaintiff"  was  a  conclusion, 
and  not  a  statement  of  fact.  It  was  a  con- 
clusion at  variance  with  the  rule  that  fraud 
is  a  question  of  fact. 

The  allegations  of  the  supplemental  com- 
plaint must  be  considered  in  connection  with 
those  of  the  paragraphs  severally  of  the  orig- 
inal complaint.  So  considering  them,  we 
are  impressed  that  they  were  not  drawn 
with  a  very  definite  and  clearly  settied  sin- 
gle theory,  but  we  feel  satisfied  that  the  prin- 
cipal and  most  definite  theory  of  the  suit 
was  to  charge  the  Citizens'  Street-Railway 
Company,  primarily,  with  the  stoclf  and  Its 
dividends,  and  to  extend  that  charge  to  the 
Citizens'  Street-Railroad  Company  because 
of  its  having  succeeded  to  the  property  and 
rights  of  the  railway  company,  and,  in  equi- 
ty, assumed  the  existing  liabilities  of  that 
company.  The  allegations  that  the  convey- 
ance was  made  without  consideraticm,  and 
left  the  railway  company  without  means  to 
pay  the  appellee's  claim;  that  the  railroad 
comftany  took  the  conveyance  subject  to  the 


liability  for  appellee's  claim,  not,  however, 
to  exceed  $6,000,  as  stipulated  in  the  deed, 
—were  facts  pertinent  to  the  theory  that  the 
railroad  company  had  succeeded  to  all  of  the 
property  and  rights  of  the  railway  company, 
and  with  knowledge  of  the  appellee's  clainu 
The  allegation  of  no  consideration,  so  far 
as  it  would  support  the  theory  of  a  fraud- 
ulent sale,  is  neutralized  by  the  allegation 
of  an  express  assumption  of  $6,000.  The  al- 
legation that  the  sale  was  constructively 
fraudulent  is  conceded  to  give  no  force  to  the 
insistence  that  the  theory  of  the  action  is  t» 
set  aside  the  conveyance  as  fraudulent  It 
Is  a  conclusion,  and  is  contrary  to  the  stat- 
utory rule  that  fraud  is  a  question  of  fact. 
Upon  the  possible  theory  that  it  was  designed 
to  plead  fraud,  though  there  was  some  con- 
sideration for  the  sale,  the  failure  to  allege 
any  fraudulent  Intent  in  which  both  com- 
panies participated  would  defeat  that  the- 
ory. 

We  are  not  Impressed  with  the  contention 
of  counsel  for  the  appellee  that  there  is  any 
right  of  recovery  as  upon  an  express  assump- 
tion, by  the  deed,  of  the  appellee's  entire 
claim.  The  deed  would  be  the  basis  of  the 
railroad  company's  liability,  and  it  Is  not 
made  a  part  of  the  pleading,  and,  if  It  were, 
we  cannot  agree  that  it  assumes  a  sum  in 
excess  of  $6,000.  On  the  contrary,  we  have 
no  doubt  of  its  effect,  so  far  as  the  parties 
to  It  are  concerned,  to  limit  the  liability  of 
that  company  to  $6,000.  Nor  do  we  concur 
In  the  proposition  that,  under  the  complaint, 
there  is  any  right  of  recovery,  as  upon  an 
express  contract  between  Johnson  and  Shaf- 
fer or  Johnson  and  the  railroad  company. 
The  terms  of  that  contract  are  not  pleaded, 
and  Johnson,  whose  liability  by  that  con- 
tract is  alleged  in  general  terms,  is  not  a 
party  to  this  action;  and  Just  how  the  ap- 
pellee may  be  subrogated  to  the  rights  of 
the  railroad  company  in  a  liability  against 
Johnson  under  this  complaint  we  are  not 
advised  by  counsel.  Another  allegation  of 
the  supplemental  complaint  that  seems  to 
have  been  made  without  reference  to  any  of 
the  theories  suggested  Is  that  general  state- 
ment that  the  sale  was  made  without  author- 
ity. 

The  sufficiency  of  the  complaint  is  not 
questioned,  and  we  do  not  pass  upon  it, 
though  we  think  the  theory  we  have  as- 
signed to  it  Is  suggested,  if  not  entirely  sap- 
ported,  by  the  following  decisions:  Railway 
Co.  T.  Boney,  117  Ind.  501,  20  N.  E.  432; 
Railway  Co.  v.  Prewltt.  134  Ind.  557,  33  N. 
E.  367;  RaUway  Co.  v.  Hall,  136  Ind.  91,  34 
N.  E.  704;  Railway  Co.  T.  Galey  (Ind.  Sap.> 
»0  N.  E.  940. 

The  issue  tendered  by  the  complaint  was 
met  by  a  general  denial,  and  a  trial  resulted 
In  a  special  finding  of  facts,  with  conclusions 
of  law  stated,  and  a  judgment  in  favor  of 
the  appellee  for  $37,220.  The  facts  specially 
found  covered  fairly  the  ownership  of  the 
stock  of  Catherwood,  the  sale  by  the  admin- 
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latratriz,  the  drenmstances  rendering  the 
«ale  Invalid,  and  fixing  a  .liability  -against 
tlie  Citizens'  Street-Rallwaj  Company  as  set 
iorth  in  the  case  of  that  company  against 
Robbing  (128  Ind.  448,  26  N.  B.  116).  It  was 
.  found  that  the  sale  to  Carlisle  was  on  July 
16,  1873;  that  the  stock  passed  from  him  to 
«n  Innocent  purchaser  February  IS,  1878; 
that  a  demand  was  made  uiwn  the  railway 
company  for  the  reissue  of  said  stock  to  the 
estate  Noveml>er  21,  1881;  that  the  value 
'Of  the  stock  on  December  2, 1881,  at  the  time 
this  suit  was  instituted,  was  40  cents  on  the 
^ dollar;  tliat  between  November  1,  1879,  and 
April  25.  1888,  dividends  had  been  declared 
l^nd  paid  upon  the  stock  of  the  railway  com- 
pany, $16,016  of  which  were  declared  and 
M>ald  npon  the  stock  in  question,  and  that 
.on  24th  day  of  April,  1888,  the  railroad  com- 
'pany  succeeded  to  the  property  of  the  rail- 
way  comx>ajiy  with  knowledge  of  the  appel- 
lee's claim,  and  without  leaving  the  latter 
'Company  means  or  property  to  pay  said 
«Ialm;  that  "it  was.  In  and  by  the  terms  of 
said  deed,  and  as  a  part  of  the  considera- 
,tton  for  such  transfer,  stipulated  that  said 
'railroad  company  was  to  pay  and  discharge 
■any  Judgment  which  this  plalntiS  might  re- 
cover herein,  but,  for  its  iHX>tectlon,  it  took 
from  Tom  L.  Johnson,  one  of  the  stockhold- 
ers of  said  railway  company,  a  contract  re- 
quiring him,  the  said  Johnson,  to  indemnify 
said  railroad  company  against  the  amount 
-of  the  Judgment  herein  in  excess  of  six  thou- 
sand dollars."  It  is  found.  In  general  terms, 
that  the  railroad  company  assumed  all  of  the 
'Obligations  of.  the  railway  company.  There 
are.  also  numerous  facts  stated  with  refer- 
«nce  to  the  meeting  of  the  stockholders  of  the 
railway  company  at  which  the  sale  was 
made,  but  such  facts  were  manifestly  not 
pertinent  to  the  issues.  It  was  found  finally 
that  a  claim  for  $10,  with  the  costs  of  ad- 
ministration, lias  been  and  is  pending  against 
the  estate.  The  conclusions  of  law  stated 
.are  that  the  sale  of  the  stock  was  void,  and 
its  transfer  by  the  company  wrongful;  that 
the  appellee  was  entitled  to  recover  "the 
value  of  the  stock  on  the  2d  day  of  Decem- 
'ber,  1881,  and  dividends  and  Interest  there- 
-on";  and  that  the  railroad  company  was  lia- 
ble for  the  loss  occasioned  by  such  sale  and 
transfer  of  said  stock  in  the  sum  of  $37,220. 
Appellee's  learned  counsel  have  argued 
that  the  stipulation,  in  the  deed  to  the  rail- 
road company,  "subject  to  a  certain  liabil- 
ity. In  no  event  to  exceed  six  thousand  dol- 
lars ($6,000),  growing  out  of  a  suit  noyr  pend- 
ing in  the  supreme  court  of  Indiana,  by  the 
administrator  of  one  Catberwood  against 
Tom  L.  Johnson  and  the  Citizens'  Street- 
Railway  Company,"  was  an  assumption  of 
the  full  liability  of  said  railway  company  to 
said  estate,  as  if  the  words  "in  no  event  to 
exceed  six  thousand  dollars"  had  not  -been 
written  in  the  stipulation.  This  argument 
Is  supported  by  the  proposition  that  the  com- 
panies possessed  no  power  to  limit  the  lia- 


bility to  $6,000.  This  position  necessarily 
Implies  that  the  affirmative  words  of  the 
stipulation  are  effective,  notwithstanding  the 
negative  words  or  those  which  specify  the 
maximum  assumption.  We  have  already  In- 
dicated our  opinion  that  there  is  no  issue  in 
this  case  authorizing  recovery  as  upon  an 
express  assumption  of  the  amount  of  the  ap- 
pellee's claim,  and  our  reasons  for  that  con- 
dition have  been  stated.  If  we  were  in 
error  as  to  the  issue,  we  should  not  Incline 
to  the  contention  of  counsel  In  their  construc- 
tion of  this  stipulation.  As  an  affirmative 
obligation,  it  can  only  be  construed  as  an 
assumption  of  $6,000  of  the  dalm  If  the  lia- 
bility shall  be  found  to  be  so  much.  The 
Judgment  of  the  trial  court  must  find  support 
from  other  findings  than  that  construing  this 
stipulation,  or  It  must  fall. 

One  contention  of  the  appellant's  learned 
counsel  is  that,  in  any  view  of  the  findings, 
the  Judgment  is  excessive.  Omitting  the 
columns  of  "Interest"  and  "Totals,"  the  spe- 
cial finding  embraces  the  following  table  of 
dividends  declared  and  paid  by  the  railway 
company  npon  the  amount  of  stock  claimed 
by  the  Catberwood  estate: 

Date. 

Not.  1,  isn....^ 
May  1. 1880 

Not.  1, 1880 

May  t.  18K1 

Ang.  1. 1881 _ 

Not.  1, 1881...„. 

Feb.  1.  IX82 

May  1, 1882........ 

Auk.  1. 1883.. ,„„. 
Not.  1.18x2........ 

Feb.  1, 188il..._... 
May  1, 1><i)3..„„„ 

AnR.  1, 1883 

Not.  1, 18-^1 

Feb.  1, 1884 

May  1. 1884 

Aruf.  1,  1884 

Not.  I.1884.....,_ 
Feb.  1.  188.-i..._„. 

May  1. 188S 

Ang.  1, 188S. 

Not.  1.  lgR5...„™ 

Feb.  1. 188« . 

May  1, 18S6...„.. 
AllR.  1,  I88«...„_. 

Not.  1, 1888 _. 

Feb.  1. 1887........ 

May  1, 1S87.....„. 

Ang.  1. 18»7 

Not.  1.  J887 

Feb,  1. 188K 

Apr.  2S.  1888 

tis.nia  00      •8,016  u    9u,*n  6i 

The  columns  of  interest  and  totals  are  sup- 
plied by  the  appellee's  counsel.  The  finding 
of  the  court  was  made  March  9,  1893,  and 
the  calculations  of  interest  upon  the  several 
dividends  are  from  the  dates  of  the  divi- 
dends, respectively,  to  that  date.  Upon  the 
theory  that  the  court  allowed  for  the  stock 
40  per  cent  of  the  face  or  par  value  thereof, 
— 4uid  that  Is  the  only  conclusion  possible  un- 
der the  findings,— that  Item  would  be  $12,320. 
At  this  point  counsel  differ  widely  in  their 
views  as  to  what  additional  items  entered 
into  the  Judgment,  counsel  for  appellant  in- 
sisting that  they  were:  "Interest  on  stock 
since  December  2,  1881,  $8,390;  dividends 
since  that  date,  $12,320;  and  Interest  on  such 


^t.    *>»0'">t- 

Interaat. 

Totals. 

1          t  80000 

•  246  NO 

t  664  80 

1              SOS  00 

SXt  66 

646  66 

4          1,2*2  00 

818  82 

2.14S32 

2             «1«00 

48.S  18 

1.1164  18 

S             8IS0O 

428  04 

1.044*4 

t             616  00 

4111  70 

1.0U70 

1               SIS  00 

410  46 

1.026  4* 

2               SIB  00 

401  22 

1,017  21 

S               S16  00 

801  88 

1,007  98 

S              «10  00 

882  74 

088  74 

2               SIS  00 

878  60 

II8»  60 

a         (16  00 

864  M 

980  28 

2              SISOO 

8S6  02 

971  02 

2               616  00 

846  78 

•61  78 

2               618  00 

836  64 

•63  64 

2              618  00 

827(0 

•43  SO 

2               SIS  00 

SW  06 

9»4  06 

2               610  00 

808  82 

•24  82 

2               816  00 

SU  68 

816  68 

1               SI.8  00 

145  16 

463  16 

1               tOKOO 

140  64 

448  64 

1              80800 

186  02 

44-1  »2 

1              80800 

181  8« 

489  SO 

1               S0800 

126  68 

48(  68 

1               808  00 

133  06 

430  Ot 

1               80800 

117  84 
112  72 

426  84 

1               808  00 

420  72 

1               80800 

107  10 

416  10 

1               SOSOO 

102  48 

410  48 

1               808  00 

•7  88 

406  86 

1.6            462  00 

14161 

608  51 

1.6            462  00 

136  08 

697  OS 
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dividends  to  tbe  trial,  f4,250."  The  objec- 
tion to  this  tiieory  ia  that  the  amount  of  esti- 
mated interest  on  such  dividends  Is  insuffi- 
cient b'y  nearly  $2,000,  and,  adding  these  va- 
rious items,  this  interest,  correctly  stated, 
would  aggregate  $30,101,  or  a  sum  in  excess 
of  the  Judgment  If  we  deduct  the  Item  of 
interest  on  the  stock  ($8,330),  the  bplanee  of 
$30,871  would  fall  far  short  of  the  Judgment 
The  value  of  the  stock  on  December  2,  1881, 
with  the  dividends  then  accrued,  and  interest 
on  both  to  the  date  of  tbe  trial,  would 
amount  to  but  $26,775.  If,  however,  we  add 
to  the  value  of  the  stock  in  December,  1881, 
the  dividends  accruing  from  the  transfer  of 
the  stock  to  Carlisle  to  the  sale  of  the  proper- 
ty to  the  railway  company,  with  interest  on 
such  dividends  from  the  date  of  each  divi- 
dend to  the  time  of  the  trial,  the  sum  is  prac- 
tically $37,220;  it  Is  $81.51  In  excess  of  that 
stun.  While  the  final  conclusion  of  the  court 
is  not  clearly  stated,  we  are  satisfied  that  it 
was  intended  to  and  the  Judgment  did  allow 
for  tbe  value  of  the  stock  on  December  2, 
1881,  $12,320;  aU  dividends  after  the  trans- 
fer of  the  stock  to  Carlisle,  and  before  tbe 
sale  to  the  railroad  company,  $16,016;  inter- 
est on  dividends  from  their  accrual  to  the 
trial,  $8,884,— $37,220. 

Was  this  the  correct  measure  of  damages? 
That  it  is  proper  to  allow  all  dividends  earn- 
ed before  the  conversion  and  Interest  on  the 
same  to  the  time  of  the  trial,  we  think.  Is 
not  questionable.  When  did  conversion  take 
place  in  the  transaction  here  complained  of? 
The  demand  for  a  reissue  of  the  stock  was 
on  December  2,  1881,  but  a  demand  does  not 
necessarily  fix  the  time  of  conversion.  That 
a  demand  is  made  and  Is  refused  is  but  evi- 
dence of  a  Qonversion.  There  is  no  conflict 
of  authority  upon  this  proposition.  Robinson 
V.  Sklpworth,  23  Ind.  311;  Pribble  v.  Kent, 
10  Ind.  325;  Coffin  v.  Anderson,  4  Blackf. 
305;  Cunningham  v.  Baker,  84  Ind.  507;  Rob- 
inson V.  Shatzley,  75  Ind.  461;  Snyder  v.  Ba- 
ber,  74  Ind.  47.  Tihat  there  was  an  actual 
conversion  in  this  case  when  the  stock  pass- 
ed into  the  hands  of  an  innocent  purchaser, 
and  beyond  the  reach  of  both  the  estate  and 
the  railway  company,  would  seem  to  be  self- 
evident  This  happened,  as  found  by  the 
court  specially,  on  the  15th  day  of  Febru- 
ary, 1878.  This  we  do  not  regard  as  conclu- 
sive as  to  the  time  when  the  valuation  shall 
be  placed  upon  the  converted  stock,  but  as 
the  time  to  which  earned  dividends  may  be 
allowed  without  doubt,  and  from  which  to 
a  subsequent  period,  to  be  ascertained,  the 
stock  has  attained  the  highest  market  price. 
The  first  declared  dividend,  as  found  by  tbe 
court  was  on  November  1,  1879,  more  than 
a  year  and  a  half  after  the  actual  conversion. 
At  what  time  shall  the  valuation  be  fixed  up- 
on the  stock  converted?  With  relation  to 
ordinary  commodities  or  articles  not  subject 
to  fluctuating  valuations,  like  stocks,  the  val- 
uation is  usually  made  as  at  the  period  of 
conversion.    That  rule^  however,  is  not.  In 


our  Judgment,  applied  generally  where  the 
conversion  ia  of  stocks,  bonds,  or  securities 
of  fluctuating  values.  There  are  conflicting 
decisions  as  to  whether  the  valuation  shall 
be  that  prevailing  at  the  time  of  tbe  actual 
conversion,  or  the  highest  price  between  the 
conversion  and  the  demand,  or  the  highest 
price_  between  the  conversion  and  the  trial, 
or  the  highest  Intermediate  value  between 
the  time  of  conversion  and  a  reasonable  time 
after  the  owner  has  received  notice  of  the 
conversion  to  enable  him  to  replace  the  stock. 
The  latter  we  believe  to  be  the  correct  rule, 
and  especially  is  this  true  where  the  act  of 
conversion  Is  not  willful  and  fraudulent,  but 
where,  as  here,  it  is  without  benefit  to  the 
party  charged  with  conversion,  but  is  from  a 
mere  omission  to  carefully  observe  the  pro- 
ceedings under  which  the  purchase  of  the 
stock  was  claimed.  This  rule  was  adopted 
in  Gallgher  v.  Jones,  120  U.  S.  193,  9  Snp. 
Ot  336;  Baker  v.  Drake,  63  N.  Y.  211;  Baker 
V.  Drake,  66  N.  Y.  518;  Oruman  v.  Smith,  81 
N.  Y.  25;  Colt  V.  Owens,  00  N.  Y.  368;  Wright 
V.  Bank,  110  N.  Y.  237,  18  N.  B.  79. 

To  adopt  the  valre  as  existing  at  tbe  time 
of  actual  conversion  would  enable  the  con- 
verting holder  to  make  the  market  for  the 
owner,  and  deprive  him  of  his  stock,  wheth- 
er he  so  wills  or  not  To  adopt  the  highest 
value  between  the  time  of  actual  conversion 
and  the  trial  is  to  encourage  the  owner  to 
delay  and  speculate  upon  the  chances  of 
higher  markets,  without  assuming  the 
chances  of  lower  markets.  If  he  know  of 
the  conversion,  and  have  a  reasonable  time 
In  which  to  make  himself  whole  by  resort- 
ing to  the  markets,  his  loss  Is  that  which  his 
stock  should  have  yielded  to  that  time,  and 
♦he  value  of  the  stock  at  that  time,  for  he 
may  then  assume  his  position  as  a  stockhold- 
er at  a  value  to  be  charged  to  the  defend- 
ant This  being  true,  it  may  be  settled  as  a 
correlative  of  this  proposition  that  the  time 
when  the  converted  stock  so  takes  the  value 
chargeable  to  the  defendant  is  the  time 
when  a  technical  conversion  takes  place. 
The  application  of  this  rule  to  the  present 
dkae  Involves  the  peculiar  difficulty  arising 
from  the  fact  that  the  interests  of  an  estate 
are  and  were  involved  at  the  time  of  the 
actual  conversion,  and  that  the  administra- 
trix of  the  estate  was  the  principal  actor  In 
the  conversion,  and  had  knowledge  of  It  from 
the  first  steps  to  tbe  time  of  the  actual  con- 
version. If  the  rule  in  question  were  given 
strict  enforcement  against  the  estate,  the 
technical  conversion  would  be  held  to  have 
been  as  early  as  February  15,  1878,  and  be- 
fore dividends  w-^re  earned.  Since  the  ad- 
ministratrix and  the  railway  company  were 
participants  In  the  conversion,  and  since  it 
is  the  interest  of  the  estate  to  which  equity 
would  look,  as  against  them  both  It  would 
seem  tuat  the  knowledge  of  such  conversion, 
for  the  purpose  of  fixing  a  time  for  the  valu- 
ation of  the  stock,  should  be  that  of  some 
one  charged  with  a  duty  to  act,  and  not  In- 
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terested  by  reason  of  jparttdpattng  In  the 
original  wrong.  Tbe  finding  of  tbe  court  is 
Oat  the  administratrix  was  amoved,  and 
Robbins  was  appointed  to  administer  npon 
tlie  estate,  on  the  2lBt  day  of  Noyember, 
1881;  that  he  made  the  demand  for  the  stock 
December  2,  18St,  and  brought  this  suit 
January  6,  1882.  Upon  these  facts,  in  our 
opinion,  there  could  be  no  question  that 
the  2d  of  December,  1881,  was  within  a  rea- 
sonable time  from  the  period  when  it  was 
possible  for  the  administrator  to  Imow  of  the 
conversion.  Having  established  tliat  date 
as  the  time  of  the  technical  conversion, 
there  was  no  error  in  fixing  the  value  of 
the  stock  as  of  that  date.  But  to  that 
item,  as  we  have,  seen,  the  court  added  ail 
of  liie  dividends  prior  to  and  succeeding 
that  date.  As  to  such  dividends  as  were 
earned  before  the  date  of  the  technical 
conversion,  we  have  no  doubt  they  should 
have  constituted,  with  the  Interest  upon  them, 
an  element  of  the  damages.  As  to  such  as 
ft^owed  both  the  actual  and  technical  coo- 
verslou,  there  should  have  been  neither  prin- 
cipal nor  Interest  allowed.  At  the  date  of 
the  technical  conversion,  the  value  of  the 
stock  was  established,  and  thus  the  loss  was 
reduced  to  a  cash  basis,  and  supplied  the 
principal  element  of  recovery.  The  stock 
had,  long  prior  to  that  date,  passed  beyond 
the  possibility  of  return  to  the  estate;  and 
its  earning  capacity  tiad,  so  far  as  the  estate 
was  concerned,  ceased.  Indeed,  its  dividends 
were  contbiued  beyond  the  actual  conversion 
only  because  the  technical  conversion  fol- 
lowed that  event  The  loss  of  the  estate  was 
therefore,  at  the  date  of  the  suit,  reduced  to 
the  then-existing  value  of  the  stock,  the  divi- 
dends then  accrued,  and  the  interest  on  such 
dividends.  That  loss  represented  the  then- 
^Listing  liability  of  the  railway  company, 
and,  with  the  interest  accruing  thereon  to  the 
date  of  the  trial,  should  Iiave  been  the  amount 
of  the  Judgment;  that  is  to  say: 

Stock    112,320  00 

Dividends  to  that  date 3,696  00 

Interest  on  stock   from   December 

2,  1881,  to  the  trial 8,317  50 

Interest  on  dividends  from  the  date 

of  accrual  to  the  date  of  the  trial.      2,684  50 

Total    $27,018  00 

These  figures  may  vary  slightly  from  the 
correct  amount  for  which  the  judgment 
should  have  been  given.  We  do  not  state  them 
as  exact,  since  we  have  concluded  that  judg- 
ment should  not  be  directed  to  be  entered  up- 
on the  special  finding.  This  conclusion  is 
reached  from  the  fact,  as  stated  in  the  find- 
ing, that  Mrs.  Gatherwood,  at  the  time  of  the 
transfer  of  the  stock  to  Carlisle,  executed  to 
him  an  assignment  of  her  individual  Interest 
tn  the  stock.  This  interest  should  not  be  recov- 
erable to  her  benefit,  even  through  the  instru- 
mentality of  the  estate  and  its  administration. 
Tliat  proposition  is  here  urged  to  reduce  the 
judgment  hi  fovor  of  the  estate,  and  we 
should  accept  tltat  contention  if  we  felt  that 


the  question  were  duly  presented  by  the  reo 
<xd.  There  ia  no  pleading  raising  that  ques- 
tion, and  the  only  finding  of  fact  supplying 
the  basis  for  that  conclusion  is  that  a  claim 
for  $10  Is  pending  against  the  estate,  and  the 
costs  of  administration  are  unpaid.  The  suit 
Is  primarily  in  the  interest  of  the  estate,  and 
It  shonld  be  made  to  appear  that  some  xmrt 
of  the  recovery  would  be  distributable  to  Mrs. 
Catherwood,  and  would  not  be  required  to 
pay  the  claims  of  the  estate.  That  there  are 
no  claims,  valid,  and  not  barred  by  the  stat- 
nte  of  limitations,  we  think,  is  not  presented 
for  decision.  The  judgement  of  the  trial  court 
Is  reversed,  with  instructions  to  grant  a  new 
ttlaL 
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8TATB  ex  reL  HARRISON  v.  OSBORNB 
et  al. 

(Supreme  Court  of  Indiana.     Feb.  11,  1886.) 

IdHITATIOKB  OF  AOTIOSS  —  FkADDCLEKT  CONVBT- 

ANCxs— Marriage  as  a  CoxamEBATioM — 
Hakmlbsb  Error. 

l.Rev.  St  1894,  t  293  Olev.  St  1881,  S 
282),  providing  that  actions  tor  relief  against 
fraud  must  be  brought  within  six  years,  applies 
to  an  action  to  set  aside  ad  frandulent  a  convey- 
ance by  a  hnsband,  tlirongh  a  trustee,  to  himself 
and  wife  by  entireties. 

2.  Alarriage  is  a  valuable  consideration,  suf- 
ficient to  sustain  a  conveyance  made  with  in- 
tent on  the  part  of  tlie  grantor  to  defraud  his 
creditors,  unless  knowlecge  on  the  part  of  the 
grantee  of  such  fraudulent  intent  is  alleged  and 
proven. 

3..That  judgment  against  a  debtor  was  not 
rendered  until  after  the  expiration  of  the  six 
years  within  which  a  conveyance  by  the  debtor, 
fraudulent  as  to  liis  creditor,  could  l>e  attacked,  - 
dne  to  the  fact  that  the  debtor  persistently 
fought  the  action,  does  not  entitle  the  creditor 
to  sue  to  set  aside  such  conveyance  after  the  ex- 
piration of  such  time. 

4.  Error  in  sustaining  demurrers  to  para- 
graphs of  the  reply  setting  up  facts  admissible 
under  the  general  denial,  which  were  also  plead- 
ed in  the  reply,  is  tot  ground  for  reversal,  though 
the  general  denial  is  afterwards  withdrawn. 

Appeal  from  circuit  court,  Cass  county;  J. 
L.  Cox,  Judge. 

Action  on  the  relation  of  John  E.  Harrison, 
trustee,  against  WUliam  Osborne  and  others. 
There  was  a  judgment  for  defendants,  and 
relator  appeals.     Affirmed. 

John  Mitchell  and  Antrim  &  Gillett,  for  re- 
lator. Alvah  Taylor  and  Roscoe  Klmple,  for 
appellees. ' 

MONKS,  3.  This  action  was  brought  by 
appellant  to  set  aside,  as  fraudulent,  certain 
conveyances  of  real  estate  made  by  appellee 
WUliam  E.  Osborne,  and  to  subject  said  real 
estate  to  sale  for  the  payment  of  a  judgment 
against  him  and  others.  The  complaint  is 
in  three  paragraphs.  It  is  alleged  in  the  first 
paragraph  "that  Jackson  township  recovered 
a  judgment  for  $3,770.38,  in  the  Wabash  cir- 
cuit court  on  March  31,  1888,  against  appel- 
lee Osborne  and  one  Lemuel  M.  Reeves,  on  a 
township  trustee's  bond  signed  by  them  as 
sureties  for  one  Jolm  Q.  Mcllvalne,  who  be- 
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came  a  defaulter  and  fled  on  November  19, 
1884;  that  the  complaint  In  said  cause  was 
'  filed  and  action  commenced  In  the  circuit 
court  March  16,  18S5;  tbat  In  November,  1884, 
said  Osborne  was  the  owner  of  certain  real 
estate  (describing  It),  and  that  on  December 
2,  1884,  he  conveyed  said  real  estate,  with- 
out any  consideration,  to  George  P.  Choio- 
wlth.  In  trust,  and  that  on  the  10th  day  of 
December,  1884,  said  George  P.  Chenowlth 
and  wife  conveyed  said  real  estate,  without 
any  considerotlQn,  to  the  appellees  William 
E.  Osborne  and  Syrena  Osborne,  his  wife.  In 
pursuance  of  said  trust,  who  now  hold  said 
real  estate;  that  at  the  time  of  said  convey- 
ance said  appellee  William  E.  Osborne  did  not 
have  any  property  whatever  left,  with  which 
to  pay  his  then  existing  debts,  or  any  part 
thereof,  and  had  not  then,  nor  has  he  since 
had,  nor  has  he  now,  any  property  whatever, 
subject  to  execution,  out  of  which  said  In- 
debtedness or  Judgment,  or  any  part  thereof, 
could  be  made."  The  insolvency  of  Reeves  iS 
also  alleged  in  the  same  manner.  It  Is  fur- 
ther averred  that,  at  the  time  of  said  convey- 
ance, said  appellees  each  knew  of  said  indebt- 
edness, and  knew  of  the  liability  of  said  Wil- 
liam B.  Osborne  therefor,  and  said  Syrena 
knew  tbat  her  husband  had  no  property  what- 
ever, except  said  real  estate,  with  which  the 
same  could  be  paid.  The  second  paragraph 
of  complaint  is  the  same  as  the  first,  except 
It  avers  that  said  William  E.  Osborne,  then 
unmarried,  conveyed  said  real  estate  to  said 
Chenowlth,  as  trustee,  without  any  money 
consideration,  but  that  said  conveyance  was 
made  for  the  consideration  stated  in  said  deed, 
which  was  "that  the  deed  was  made  in  pur- 
suance and  in  fulflUment  of  the  marriage  con- 
tract with  Syrena  Brlckford,  dated  November 
22,  1884,  after  which  marriage  the  said  Chen- 
owlth, grantee  and  trustee,  was  required  to 
convey  said  real  estate  to  said  Syrena  and 
WiUlam  E.  Osborne,  to  hold  by  entireties." 
It  Is  averred  tbat  said  Syrena  and  WlUiam  E. 
Osborne  were  married  after  the  execution  of 
said  deed  to  said  trustee,  and  that  said  trus- 
tee on  December  10,  1884,  conveyed  said  real 
estate  to  appellees,  and  that  they  now  hold 
the  same  as  husband  and  wife;  that  said  Sy- 
rena, at  the  time  of  said  conveyance  then 
made  to  her  and  said  William  E.,  knew  of 
said  Indebtedness,  and  that  he  had  no  other 
property  whatever  with  which  to  pay  the 
same.  There  Is  no  allegation  in  the  second 
paragraph  of  complaint  that  said  conveyance 
was  made  to  her  without  any  consideration, 
or  that  she  had  any  knowledge  of  the  alleged 
fraudulent  intent  and  purpose  of  appellee  Wil- 
liam E.  Osborne  in  making  said  transfer  of 
said  real  estate  The  third  paragraph  of 
complaint  la  the  same  as  the  second,  except 
it  la  not  alleged  that  appellee  William  E.  Os- 
borne had  any  fraudulent  intent  in  making 
said  conveyance,  and  there  is  no  allegation 
that  appellee  Syrena  Osborne  had  any  knowl- 
edge of  said  indebtedness  of  her  coappellee, 
or  that  he  had  no  propo'ty  left  with  which 


to  pay  the  same.  There  is  no  allegatlan  bk 
either  parag^raph  as  to  the  value  of  said  real 
estate.  Each  appellee  filed  a  demurrer,  for 
want  of  facts,  to  each  paragraph  of  the  com- 
plaint, all  of  which  were  overruled  by  the 
court  No  question  as  to  the  sufficiency  of  the 
several  paragraphs  of  the  complaint  is  pre- 
sented here,  and  we  therefore  express  no  agin- 
lon  concerning  the  same.  A];^>eUees  answ^-- 
ed  in  four  paragraphs.  The  first,  second, 
and  third  paragraphs  each  answer  the  six- 
years  statute  of  llmitationB.  The  fourth  Is  » 
general  denlaL  Appellee  William  E.  Oeixirne 
also  filed  a  sqwrate  answer,  in  four  para- 
graphs, which  was  the  same  as  the  Joint  an- 
swo'.  Syrena  Osborne  filed  a  separate  an- 
swer, in  seven  paragraphs.  The  first,  second, 
third,  and  seventh  paragraphs  are  the  same- 
aa  the  first  and  secbnd,  fourth  and  third,  para- 
graphs, respectively,  of  the  Joint  answer. 
Paragraphs  4,  5,  and  6  of  her  separate  an- 
swer set  up  an  antenuptial  agreement  entered 
into  November  22, 1884,  and  reduced  to  writins. 
and  signed  December  2,  1884,  before  she  and 
said  William  E.  were  married  on  that  day. 
It  is  alleged  in  the  fourth  paragraph  "that  tt 
was  agreed  that,  in  consideration  that  she 
would  marry  him,  he  agreed  to  convey  said 
real  estate  to  a  trustee,  who  was,  after  the 
marriage,  to  reconvey  the  same  to  him  and 
her  as  tenants  by  entireties;  that  said  rea} 
estate  was  so  conveyed  to  George  P.  Cheno- 
wlth on  December  2,  1884,  before  the  mar- 
riage, and  afterwards,  on  December  10th,  said 
Chenowlth  reconveyed  the  same  to  her  and 
said  William  E.  Osborne,  as  tenants  by  entire- 
ties; that  she  had  no  notice  or  knowledge, 
when  she  married  him,  that  he  was  surety  on 
said  bond,  or  that  he  was  Indebted  in  any 
way  to  said  township,  and  that  she  had  no  in- 
tent to  cheat,  binder,  or  delay  appellant  in 
the  collection  of  said  debt,  or  any  creditors  of 
said  William  E.;  tbat  on  the  10th  of  Dec^n- 
ber,  1884,  when  the  deed  was  executed  to  ap- 
pellees, she  did  know  of  rumors  of  an  indebt- 
edness of  said  William  E.  as  a  surety  on  a 
bond  of  said  Hcllvaine  as  trustee  of  aaid 
township."  The  fifth  and  sixth  paragniaphs  of 
the  separate  answer  are  substantially  the  same 
as  the  fourth.  Demurrers  were  filed  to  each 
paragraph  of  the  several  answers  (except 
paragraphs  of  general  denial),  which  were 
overruled.  Each  of  these  several  rulings  of 
the  court  is  assigned  as  error. 

It  is  earnestly  insisted  by  appellant  that  the 
paragraphs  of  answer  pleading  the  six-y^ra 
statute  of  limitation  were  insufficient.  It  is 
said  in  appellant's  brief:  "Now,  we  maintain 
the  law  to  be  that  while  William  E.  Osborne, 
by  deed  made  December  2,  1884,  conveyed  the 
naked  paper  title  to  George  P.  Chenowlth. 
yet,  in  point  of  fact,  he  (William  E.  08bome> 
was,  all  the  time  said  lands  remained  in  said 
George  P.  Chenowlth,  the  real  owner.  In  equi- 
ty; ••  •  that  the  conveyance  to  Cheno- 
wlth, and  by  him  to  appellees,  was  not  such 
conveyance  as  to  allow  the  statute  of  six  years 
to  be  pleaded  to  defeat  this  action,  for  tbe 
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reason  that  one  (ft  the  owners  of  said  lands, 
and  tbe  debtor  In  the  Judgment,  was  during  all 
of  said  time  the  real  owner,  and  Is  yet,  of 
said  lands."  That  actions  to  set  aside  fraudu- 
lent conveyances  are  governed  by  six-years 
statute  of  limitations,  Is  well  settled.  Rev. 
St.  1881  {  292  (Rev.  St  1884,  f  293);  Stone  v. 
Brown,  116  Ind.  78,  80,  18  N.  E.  392;  De  Ar- 
mond  v.Ballou,  122  Ind.  398,  23  N.  E.  766,  and 
cases  cited.  The  demurrer  admitted  tbe  facts 
set  up  In  each  paragraph  pleading  the  statute 
of  limitations,  and  we  cannot  look  beyond  the 
facts  80  admitted,  to  the  averments  In  the 
complaint,  to  ascertain  when  the  cause  of  ac- 
tion accmed.  The  only  question  Is,  does  the 
six-years  statute  govern  a  case  which  seeks 
relief  against  fraud?  This  court  has  held  that 
It  does.  Thomt  &B.  Ann.  Ind.  Prac.  Code,  {  292, 
and  cases  cited  In  note  3;  Baugh  v.  Boles,  66 
Ind.  376.  The  demurrer,  admitting  the  facts 
alleged,  that  the  cause  of  action  did  not  ac- 
crue within  six  years,  was  properly  overruled. 
De  Armond  v.  Ballou,  supra,  and  authorities 
dted. 

It  is  urged  by  appellant  that  the  fourth, 
fifth,  and  sixth  paragraphs  of  separate  an- 
swer of  Syrena  Osborne  were  each  insuffi- 
cient. The  paragraphs  of  separate  answer 
named  are  only  argumentative  general  de- 
nials, and  It  would  have  been  a  harmless  er- 
for  If  demurrers  had  been  sustained  to  each, 
for  the  reason  that  her  third  paragraph  of 
separate  answer  was  a  general  denial,  un- 
der which  the  same  evidence  could  have  been 
given.  There  Is  no  averment  In  either  para- 
graph of  the  complaint  that  appellee  Syrena 
Osborne  had  any  notice  or  knowledge  of  the 
allegal  fraudulent  Intent  and  purirase  of  said 
William  E.  Osborne  in  making  and  causing 
said  conveyances  to  be  made.  It  is  suffi- 
<Aeat  to  aver  in  the  complaint,  as  was  done 
In  the  first  paragraph,  that  the  conveyance 
was  made  to  appellee  Syrena  Osborne  with- 
out any  consideration  whatever;  for  the  rea- 
son that,  if  there  was  no  consideration,  it 
was  not  necessary  to  allege  or  prove  such 
knowledge.  McCole  v.  Loehr,  79  Ind.  430, 
432;  Tork  v.  Rock  wood,  132  Ind.  358,  359,  31 
N.  E.  1110;  McAnlnch  v.  Dennis,  123  Ind. 
21,  23,  22  N.  E.  881.  But,  If  she  paid  a  valua- 
ble consideration  for  the  conveyance,  that 
fact  would  be  a  defense  for  her,  unless 
knowledge  was  alleged  and  proven.  Rev.  St. 
1881,  i  4923  (Rev.  St.  1894,  i  6648);  Hays  v. 
Montgomery,  118  Ind.  91,  94.  20  N.  B.  646; 
Scott  V.  Davis,  117  Ind.  232,  20  N.  B.  139, 
and  cases  cited;  Bunnel  v.  Wltherow,  29  Ind. 
123,  132;  Bragg  v.  Stanford,  82  Ind.  234,  236. 
So  that  in  this  case  Syrena  Osborne,  as 
against  the  allegations  of  want  of  considera- 
tion, need  only  aver  that  she  paid  a  valua- 
ble consideration.  This  was  done  In  each 
of  paragraphs  4,  5,  and  6  of  her  separate 
answer.  Marriage  is  a  valuable  consldera- 
tton.  Bunnel  v.  Wltherow,  supra;  Smith  v. 
Allen,  5  Allen,  454;  Jones'  Appeal,  62  Pa.  St. 
324;  Wentworth  v.  Wentworth,  69  Me.  253; 
Herring  v.  Wlckham,  29  Grat  628;  Pierce  v. 


Harrington,  58  Vt  649;  Prewlt  v.  Wilson, 
103  U.  S.  22;  2  Pom.  Bq.  Jur.  (2d  Ed.)  {  960. 
In  Bunnel  v.  Wltherow,  supra,  this  court 
said:  "A  promise  of  marriage  will  support 
a  grant  or  the  transfer  of  personal  proper- 
ty. It  Is  regarded  as  a  valuable  considera- 
tion. Such  contracts  are  favored  in  law, 
and  are  placed  on  an  equal  footing  with 
those  supported  by  an  adequate  considera- 
tion in  money.  It  Is  said  that  marriage  is 
regarded  as  one  of  the  strongest  considera- 
tions. In  law.  either  to  raise  a  use,  or  to 
found  a  contract,  gift  or  grant  1  Pars. 
Cont  664."  Said  fourth,  fifth,  and  sUtfa 
paragraphs  were  therefore  each  sufficient,  as 
argumentative  general  denials,  and  the  de- 
murrers to  the  same  were  properly  overruled. 
Besides,  the  allegations  of  the  complaint  and 
answer  show  that  the  contracts  to  marry  and 
for  the  conveyance  was  entered  Into  Novem- 
ber 22,  1884,  and  the  defalcation  of  McU- 
valne,  the  township  trustee,  did  not  occur 
ontU  on  or  after  November  29,  1884. 

Appellant  filed  a  reply  to  the  several  an- 
swers. In  eight  paragraphs.  The  second, 
third,  seventh,  and  eighth  paragraphs  of  re- 
ply were  addressed  to  the  paragraphs  of  the 
separate  answer  of  appellees  which  set  up 
the  statute  of  limitations.  It  is  alleged  In 
these  paragraphs  of  reply  that  William  E. 
Osborne,  when-  sued  with  his  cosurety, 
Reeves,  upon  the  bond  of  Mcllvaine,  made  a 
defense  to  said  action;  that  he  first  filed  a 
plea  in  abatement  to  said  action,  which  was 
decided  against  him:  that  he  then  applied 
for  a  change  of  venue,  and  the  venue  of  the 
said  cause  was  changed  to  the  Wabash  cir- 
cuit court;  that  after  the  change  of  venue 
he  filed  a  plea  of  non  est  factum;  that  Judg- 
ment was  finally  rendered  on  said  bond, 
against  said  Osborne  and  Reeves,  on  the  31  st 
day  of  March,  1888,  and  that  said  Osborne 
appealed  from  said  Judgment  to  the  supreme 
court  without  giving  any  appeal  bond,  and 
said  Judgment  was  affirmed  by  this  court  in 
April,  1891,  and  that  said  defenses  were 
made  and  said  appeal  taken  by  said  William 
B.  Osborne  for  the  purpose  of  delaying  the 
final  Judgment  in  said  cause  so  that  he  could 
plead  the  statute  of  limitations  against  the 
collection  of  said  Judgment  in  this  proceed- 
ing; that  the  action  was  commenced  within 
six  years  from  the  date  of  filing  said  plea  of 
non  est  factum,  and  within  six  years  after 
the  rendition  of  such  Judgment,  on  March  31, 
1888,  and  within  six  years  after  said  Judg- 
ment was  affirmed.  The  court  did  not  err  In 
sustaining  the  demurrer  to  said  paragraphs 
of  reply.  Stone  v.  Brown,  116  Ind.  78,  80, 
81, 18  N.  B.  892.  When  a  person  liable  to  an 
action  conceals  the  fact  from  the  person  enti- 
tled to  bring  such  action,  the  action  may  be 
commenced  at  any  time  within  the  period  of 
limitation  after  the  discovery.  Rev.  St.  1881 
i  300  (Rev.  St  1894,  f  301).  But  something 
more  than  mere  silence  or  mere  declarations 
on  the  i>art  of  the  person  liable  must  be 
shown.    It  must  appear  that  some  afflrma- 
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tire  act  has  been  employed  to  prevent  inqui- 
ry or  elude  Investigation,  calculated  to  mis- 
lead and  binder  the  party  entitled  from  ob- 
taining Information,  by  the  use  of  ordinary 
diligence,  that  a  right  of  action  exists.  The 
circumstances  of  discovery  must  be  fully 
stated,  and  the  delay  which  has  occurred 
must  be  shown  to  be  consistent  with  the  dili- 
gence required.  Stone  v.  Brown,  116  Ind. 
78,  18  N.  B.  392.  No  concealment  is  alleged 
In  the  several  paragraphs  of  reply  mention- 
ed, nor  Is  any  excuse  given  for  the  delay  in 
commencing  the  action.  The  liability  on  the 
bond  accrued  when  the  defalcation  toolt 
place,  and  the  right  of  action  to  set  aside  the 
conveyance  as  fraudulent  accrued  when  the 
same  was  made.  From  that  time  the  stat- 
ute commenced  to  run.  There  is  nothing  in 
the  paragraphs  of  reply  that  brings  the  case 
within  any  of  the  exceptions.  The  action  to 
set  aside  the  conveyance  of  the  real  estate 
could  have  been  Joined  with  the  action  on 
the  bond,  or  the  action  could  have  been 
brought  after  Judgment  was  recovered, 
March  31,  1888,  which  would  have  been  with- 
in six  years.  The  appeal  to  the  supreme 
court  did  hot  prevent  the  commencement  of 
such  action,  and,  even  if  an  appeal  bond  had 
been  given,  that  would  only  have  stayed  exe- 
cution. 

The  fourth  and  fifth  paragraphs  of  reply 
are  directed  to  the  fourth,  fifth  and  sixth 
paragraphs  of  the  separate  answer  of  Syrena 
Osborne,  which  set  up  the  marriage  contract. 
If  the  court  erred  in  sustaining  the  demur- 
rers to  these  paragraphs  of  reply,  it  was 
harmless,  for  the  reason  that,  if  sufflcient, 
they  are  only  so  because  they  amount  to  ar- 
gumentative general  denials.  The  attempt  in 
each  of  said  paragraphs  of  reply  is  to  set  up 
a  contract  different  from  that  stated  in  the 
paragraphs  of  answer,  all  of  which  could 
have  been  given  under  the  general  denial.  It 
is  true,  as  claimed  by  appellant,  that  the  gen- 
eral denial  was  afterwards  withdrawn,  but 
this  cannot  render  available  such  harmless 
error.  KldweU  v.  KldweU,  84  Ind.  224;  Rail- 
way Co.  V.  Smith,  127  Ind.  461,  464,  26  N.  B. 
1009;  Baltes  v.  Machine  Works,  129  Ind.  185, 
191,  28  N.  E.  319.  There  is  no  available  er- 
ror in  the  record.    Judgment  afllrmed. 


(143  Ind.  S34) 

FIRST  NAT,  BANK  OP  0RAWF0RD8- 

VILLB  V.  DOVETAIL  BODY 

&  GEAR  CO.  et  al. 

(Supreme  <3oLrt  of  Indiana.     Jan.   29,   1896.) 

ACTflOM  lOliKST  COKPORATION— IkOONSISTIMT  BB- 

Lisr — Recovekt  or  Assets— Doty  or  RBCirvBs 
^Assignment  or  Acooukts  to  Dibeotobs  — 
Termination  or  Directobs'  Authobitt. 

1.  After  a  party  has  recovered  Judgment 
against  a  corporatioi),  as  such,  and  obtained  the 
appointment  of  a  receiver  therefor,  he  cannot  in 
the  same  snit  deny  its  corporate  entity  and  seek 
to  hold  the  stockholders  thereof  liable  as  part- 
ners. 

2.  When  a  recdvei  is  in  charge  of  a  corpo- 
ration,  a   creditor   cannot  maintain   a   suit   to 


reach  assets  withheld  from  the  corporation  for 
the  payment  of  debts,  in  the  absence  of  an  al- 
legation that  the  receiver  refused  to  sue. 

3.  It  is  not  fraudulent  per  se  for  a  solvent 
coiporation  to  assign  to  two  of  its  directors  notes 
and  accounts  dae  to  said  corporation,  for  tiie 
purpose  of  enabling  said  directors,  ont  of  the 
proceeds  thereof,  to  pay  an  indebtedness  con- 
tracted by  them  for  the  benefit  of  said  corpora- 
tion. 

4.  Where  a  corporation  borrowed  money, 
and  directed  Its  officers  to  pay  over  the  same  to 
another  creditor,  the  authority  of  the  officers  to 
pay  over  said  money  terminated  by  the  appoint- 
ment of  a  receiver  for  said  corporation. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  M.  Robb,  Judge. 

Action  by  the  First  National  Bank  of  Craw- 
fordsville  against  the  Dovetail  Body  &  Crear 
Company  and  others  on  a  note,  and  for  the 
appointment  of  a  receiver  for  defendant  cor- 
poration, and  for  other  relief.  Vtam  the  Judg- 
-ment  rendered,  plaintiff  appeals.     Affirmed. 

Paul  &  Bruner,  for  appellant.  Brush  & 
Snyder,  Crane  &  Anderson,  and  Knuler  & 
Gaylord  (Stuart  Bros.  &  Hammond,  of  coun-, 
sel),  for  appellees. 

HACKNEY,  C.  J.  The  appellant's  com- 
plaint in  the  dicnit  court  consisted  of  five 
paragraphs:  The  first,  against  the  Dovetail 
Body  &  Gear  Ck)mpany,  as  a  corporation  or- 
ganized under  the  laws  of  this  state,  see- 
ing a  Judgment  upon  a  note,  and  the  appoint- 
ment of  a  receiver.  The  second  paragraph 
differed  from  the  first  only  in  its  allegations, 
as  to  the  facts  upon  which  a  receiver  was 
prayed.  The  third  paragraph  sought  a  re-. 
covery  upon  said  note  as  against  said  com-< 
pany,  the  appointment  of  a  receiver,  and. 
made  appellees  Summerville  and  BamhiU 
defendants;  alleging,  as  to  them,  the  receipt 
from  said  company,  and  the  appropriation  by 
them  to  their  individual  uses  and  liabilities 
of  a  large  sum  in  notes  and  securities,  the 
property  of  said  company.  As  to  said  sum. 
it  was  sought  to  charge  said  BamhIII  and 
Summerville.  who  were  directors,  and  re- 
spectively president  and  secretary  of  said 
company,  as  for  moneys  misappropriated, 
and  to  require  an  accounting  therefor  to  the 
receiver.  The  fourth  and  fifth  paragraphs 
were  each  against  said  company,  said  Barn- 
hlll  and  Summerville,  and  a  number  of  oth- 
ers, alleged  members  of  said  company.  Bach 
of  said  last  two  paragraphs  was  filed  after 
the  appointment  of  a  receiver  upon  the  other 
paragraphs,  and  each  set  forth  the  articles 
of  incorporation  of  said  company,  and  the 
subscriptions  thereto,  which  consisted  of  the 
several  signatures  of  the  Incorporators,  and 
opposite  each  signature  the  word  and  figures 
"2  shares  |1(X),"  with  no  preceding  words  ex- 
pressing an  obligation  to  receive  and  pay  for 
two  or  more  shares  of  the  capital  stock;  the 
total  subscriptions  so  stated  upon  the  face  of 
the  articles  being  (1,000,  vihile  the  capital 
stock  was  stated  In  the  articles  at  $60,000. 
Each  of  said  paragraphs  alleges  an  extensive 
business  by  said  company,  through  persona 
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chosen  as  oflScers  and  agents,  and  a  final  sus- 
pension of  Its  business  -witli  a  large  indebt- 
edness  in  excess  of  its  assets.  The  fourth 
paragraph  avers  that  no  other  stock  than  the 
above  mentioned  was  subscribed,  "and  by 
reason  thereof  there  never  was  any  valid 
stock  subscribed,  *  *  •  and  the  defend- 
ants never  paid  said  $50,000.00  or  any  part 
thereof  to  said  company,  and  the  defendants 
were  liable  individually  and  as  copartners 
for  all  of  the  debts  contracted  by  them  in  the 
name  or*  said  company.  The  theory  of  the 
fourth  paragraph  is  to  charge  the  appellees, 
other  than  the  company,  whose  corporate  ex- 
istence is  impliedly  denied,  as  partners,  be- 
cause of  their  having  transacted  business  as 
a  corporation  when  none  of  the  stated  capital 
stock  had  been  legally  subscribed.  The  fifth 
paragraph,  in  addition  to  the  facts  we  have 
shown  to  have  been  therein  pleaded,  averred, 
with  reference  to  the  stated  capital  stock, 
that  "all  the  said  individuals  jointly  sub- 
scribed for  all  said  stock,'  and  owned  all  of 
the  shares  Jointly  and  as  copartners,  and  is- 
sued to  themselves  certificates  for  over  five 
hundred  shares  of  the  capital  stodc  df  said 
company,  for  which  they  never  paid  said 
company  anything,  and  issued  large  numbers 
of  certificates  of  stock  to  other  persons,  for 
which  nothing  was  ever  paid  to  said  com- 
pany, and  that  more  than  thirty  thousand 
dollars  of  said  capital  stock  is  solvent,  and 
has  never  been  paid  by  said  subscribers  to 
said  company,  and  the  same  is  a  trust  fund 
for  the  payment  of  the  creditors  of  said  con- 
cern. Said  comiMny  is  in  the  hands  of  said 
debtors,  the  subscribers,  who  are  officers  and 
managers  thereof,  appointed  by  themselves; 
and  that  they  fail  and  refuse  to  pay  said 
capital  stock  to  said  company,  to  enable  It  to 
pay  Its  debts,  and  refuse  to  bring  suit,  in 
the  name  of  said  company,  against  them- 
selves, to  collect  said  money  for  said  pur- 
j>ose."  It  was  also  alleged  that  a  receiver 
had  been  appointed  for  said  company,  and 
that  he  .was  then  in  the  discharge  of  the  du- 
ties of  his  office.  The  relief  expressly  pray- 
ed was  that  the  appellant  "have  judgment 
against  all  of  the  defendants  for  eight  thou- 
sand five  hundred  dollars  on  the  note  and 
contract  set  forth,  •  •  •  and  prays 
judgment  for  thirty  thousand  dollars  against 
said  Incorporators,  to  be  paid  into  court  to 
be  administered  by  said  receiver,  and  for 
equitable  and  proper  relief."  The  theory  of 
the  fifth  paragraph  is  that  the  corporation 
was  legally  incorporated,  and  that  the  incor- 
porators are  liable  to  the  corporation  for  the 
stated  capital  stock,  as  partners;  and  for  a 
recovery,  for  the  use  of  a  receiver,  of  a  sum 
sufficient,  from  said  partners,  to  pay  the  in- 
debtedness of  the  company.  The  drcoit 
court  sustained  the  demurrer  .of  the  appel- 
lees, for  want  of  sufficient  facts,  to  the 
fourtl)  and  fifth  paragraphs  of  complaint 
Issues  were  formed  upon  the  first,  second, 
and  third  paragraphs  of  complaint,  and  upon 
a  trial  the  court  rendered  a  special  finding  of 


facts,  and  stated  the  conclusions  of  law 
therefrom,  upon  which  special  finding  and 
upon  conclusions  of  law  judgment  was  ren- 
dered for  the  appellant  for  $7,676.39  against 
the  Dovetail  Body  &  Gear  Company,  and 
for  $2,000  against  Bamhill  and  Summerville, 
to  be  paid  to  said  receiver  as  part  of  the  as- 
sets of  sold  company,  and  as  to  the  appellees 
other  than  the  Dovetail  Body  &  Gear  Com- 
pany, BamhlU,  and  Summerville,  It  was  ad- ' 
judged  that  the  appellant  take  nothing. 

The  sufficiency  of  the  fourth  and  fifth  par- 
agraphs of  complaint,  and  the  insufficiency 
in  the  amount  of  the  judgment  against  Bam- 
hill and  Summerville,  are  questions  present- 
ed upon  the  assignment  of  error  by  the  appel- 
lant, and  the  sufficiency  of  the  facts,  special- 
ly found,  to  warrant  any  judgment  against 
Bamhill  and  Summerville,  is  a  question  aris- 
ing upon  assignment  of  cross  error  by  them. 
The  fourth  paragraph,  even  if  sufficient  stand- 
ing alone,  was  subject  to  a  motion  to  strike 
it  out  and  the  sustaining  of  a  demurrer  was 
the  equivalent  of  that  motion.-  The  appel- 
lant treating  the  Dovetail  Body  &  Gear  Com- 
pany as  a  corporation,  having.  In  this  action, 
secured  a  receiver  for  it  as  a  cori>oration,  and 
having,  in  each  paragraph  of  complaint,  sued 
It  as  a  corporation,  and  obtaining.  Upon  Its 
first  three  paragraphs  of  complaint  a  judg- 
ment against  It  as  a  corporation,— a  Judgment 
the  correctness  of  which  is  <iot  here  in  re- 
view, and  which  must  remain  hereafter  In 
force  against  the  corporation,— no  complaint 
can  now  be  heard  that  it  is  not  a  corpora- 
tion. While  different  views  of  a  cause  of  ac- 
tion may  be  stated  in  one  complaint  without 
'  becoming  subject  to  demurrer  for  repugnan- 
cy, it  is  not  permitted  that  one  may  come 
into  court  with  a  cause  of  action  upon  which 
the  court  grants.  In  whole  or  in  part,  the  re- 
lief prayed,  and  then,  in  the  same  suit  In- 
voke the  action  of  the  court  upon  the  same 
cause  of  action,  differently  stated,  and  in 
radical  conflict  with  the  action  already  taken 
by  the  court.  Parties  may  not  "first  blow 
hot,  and  then  blow  cold,"  with  the  same 
breath.  Courts  are  not  required  to  adopt  ta- 
conslstent  {Ktsitions,  though  either  position 
alone  may  not  be  improper;  and  when  one 
X>osltion  is  taken  by  the  invitation  of  a  party, 
that  party  will  be  assumed  to  have  made 
such  an  election  of  remedies  as  that  he  will 
be  denied  the  right  to  seek  an  Inconsistent 
remedy.  The  inconsistency  of  appellant's 
two  positions  is  made  clearer,  probably,  by 
the  suggestion  that  if  we  could  hold  the 
fourth  paragraph  of  the  complaint  sufficient 
and  reverse  the  cause  for  the  error  claimed, 
the  judgment  of  the  lower  court  appointing 
a  receiver,  and  subsequently  for  a  sum  of 
money  In  appellant's  behalf,  must  stand  as  a 
barrier  to  any  denial,  so  far  as  the  claim 
sued  on  is  concerned,  of  the  legal  Incorpora- 
tion of  the  company.  The  fifth  paragraph  of 
complaint'  discloses,,  as  we  have  shown,  the 
appointment  of-  a  receiver  for  the  Dovetail' 
Body  &  Gear  Company.   This  disclosure  ren- 
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ders  the  pleading  bad,  since  there  Is  no 
canse  of  action  in  the  creditor  of  a  corpora- 
tion to  reach  assets  withheld  from  the  cor- 
poration for  the  payment  of  debts,  when  It 
affirmatively  appears  that  a  receiver  is  In 
charge  of  the  corporation  administering  its 
effects.  The  recovery  of  subscribed  and  un- 
paid stock,  or  the  setting  aside  of  fraudulent 
conveyances  to  secure  assets  to  pay  debts, 
'must  be  by  the  receiver,  unless,  possibly.  It 
.  Is  alleged  that  he  refuses  to  pursue  the  rem- 
edy. Stone  Co.  V.  Seward  (present  term)  42 
N.  E.  464;  National  State  Bank  of  Terre 
Haute  V.  Vigo  Go.  Nat  Bank  (Ind.  Sup.)  40 
N.  E.  799;  Hutchinson  v.  Bank,  133  Ind.  271, 
30  N.  E.  952;  Voorhees  v.  Carpenter,  127  Ind. 
300,  26  N.  B.  838.  We  consider,  therefore, 
'  that  It  was  not  error  to  sustain  the  demurrer 
,to  either  of  said  two  paragraphs  of  com- 
;  plaint 

The  only  remaining  question  Is  as  to  the 
correctness  of  the  finding  and  judgment  of 
;f2,000  against  Bamhlll  and  Summervllle. 
The  facts  si)ecially  fotmd  by  the  court  were 
that  the  company  was  indebted  to  the  appel- 
lant in  the  sum  of  $9,000,  and  desired  to  bor- 
row additional  sums;  that  the  apx)ellant  de- 
clined to  lend  further  sums  to  the  company, 
but  proposed  to  lend  upon  the  notes  and  se- 
curity of  said  Bamhill  and  Summervllle; 
that,  for  the  use  of  the  company,  said  Bam- 
hlll and  Summervllle  did,  from  time  to  time, 
borrow  sums  aggregating  $6,000,  and  execut- 
ed their  individual  notes  therefor  to  the  ap- 
pellant; that  said  moneys  were  all  devoted 
to  the  use  and  benefit  of  said  company,  which 
fact  was  well  known  to  the  appellant.  That 
of  said  $9,000  the  company  paid  $2,000,  leav- 
ing the  balance  the  basis  of  the  present  suit 
Thereafter,  four  of  the  S'^e  members  of  the 
company's  board  of  directors,  including  Barn- 
hill  and  Summervllle,  assigned  and  turned 
over  to  said  BamhUl  and  Summervllle  $8,- 
'448.37  of  notes  and  accounts  owing  to  said 
company,  to  be  collected  by  them  and  ap- 
plied upon  said  indebtedness  of  $6,000,  for 
which  they  bad  so  executed  their  notes  to 
the  appellant;  that  of  the  sums  collected  by 
them  from  the  notes  and  accounts  so  as- 
signed, they  applied  $4,000  upon  said  $6,000 
of  notes  so  owing  to  appellant,  and  the  re- 
maining collections,  notes,  and  accounts  were 
applied  to  the  company's  business,  and  turn- 
ed orer  to  the  receiver.  At  the  time  of  said 
:  transfer,  the  company  owed  no  debts  other 
than  those  to  the  appellant  including  the  $6,- 
000  for  which  Bamhlll  and  SummerviUe  had 
executed  their  notes,  and  at  that  time  the 
property  and  manufactured  goods  of  the  com- 
pany were  of  the  estimated  value  of  $12,000. 
A  second  assig^nment  of  notes  and  accounts 
was  made  by  the  board  for  like  purposes,  but 
all  sums  collected  therefrom,  and  such  there- 
of as  remained,  were  fully  turned  over  to  the 
receiver.  It  is  further  found  that,  by  order 
of  the  board  of  directors,  an  additional  sum 
of  $2,000  was  borrowed  by  the  company 
from  one  of  its  directors,  Edward  C.  Snyder, 


for  the  pnrx)oee  of  applying,  and  which  was 
applied,— $1,000  on  September  26,  1882,  and 
$1,000  on  October  8,  1892,— to  the  further 
payment  of  said  $6,000,  for  which  appellant 
had  taken  the  paper  of  Bamhill  and  Summer- 
vllle. In  the  loan  of  said  $2,000  by  Snyder, 
it  was  agreed  that  he  should  receive  an  im- 
mediate confession  of  judgment  by  the  com- 
pany, and  thereby  secure  a  first  lien  on  its 
property.  Accordingly,  and  within  four  days 
thereafter,  the  president  of  the  company,  by 
order  of  the  board  of  directors,  confessed 
Judgment  in  fa:vor  of  Snyder  for  said  $2,000 
and  an  additional  sum  owing  Snyder  for  at- 
torney's fees.  At  the  time  of  borrowing  saifl 
$2,000,  the  company  was  embarrassed,  and 
unable  to  meet  its  past-due  obligattons,  which 
fact  Snyder  and  the  directors  well  knew,  and 
said  agreement  with  and  confession  of  Judg- 
ment for  Snyder  were  for  the  purpose  of  cre- 
ating a  preference  in  his  favor  as  one  of  the 
creditors  of  the  company.  The  conclusion 
of  the  court  in  finding  that  Bamhill  and 
Summervllle  should  pay  $2,000  into  court  for 
the  use  of  the  receiver  could  not  consistently 
have  been  upon  the  theory  that  such  sum 
belonged  to  the  $4,000  collected  from  the  as- 
signed assets  and  applied  to  the  debt  of  $6,- 
000,  since  that  conclusion  would  have  ren- 
dered it  equally  necessary  to  have  required 
the  entire  $4,000  to  have  been  so  paid  in. 
Nor  could  it  be  reasonably  contended  that 
the  balance  of  the  $8,448.37  above  the  $4,000 
and  the  second  assignment  all  of  which  was 
returned  to  the  company  and  to  its  receiver, 
constituted  any  part  of  the  finding  of  $2,000 
against  Bamhill  and  Summervllle,  since  such 
repayment  restored,  to  that  extent,  the  mis- 
appropriation, if  any.  The  questions  arising 
upon  the  discussion  of  counsel,  and  those 
properly  arising  upon  the  special  finding,  are 
as  to  the  power  of  the  directors  to  vote  to 
some  of  their  number  securities  with  which 
to  pay  their  obligations  on  behalf  of  the  com- 
pany, and  as  to  the  effect  of  the  transaction 
with  Snyder,  and  the  two  final  payments  to 
the  appellant  by  Bamhill  and  Summerville 
from  the  moneys  borrowed  by  the  company 
from  Snyder.  The  transaction  with  Snyder 
arises  but  Incidentally,  and  its  validity  has 
been  passed  upon  in  a  branch  of  this  case  as 
originally  brought  See  First  Nat  Bank  of 
Crawfordsvllle  v.  Dovetail  Body  &  Gear  Co., 
40  M.  B.  810.  Treating  the  $6,000  loans  as 
the  indebtedness  of  Bamhill  and  Summer- 
vllle, and  that  the  company  was  indebted  in 
a  like  amount  to  them.  Instead  o^  the  debt 
being  directly  that  of  the  company,— and,  as 
we  learn  from  the  special  finding,  the  com- 
pany was  neither  insolvent  nor  contemplat- 
ing dissolution,— we  are  unable  to  conceive 
why  it  should  be  regarded  per  se  fraudulent 
to  i>ay,  by  assignment  of  notes  and  accounts, 
a  part  of  that  indebtedness  directly  to  Bam- 
hill and  Summervllle,  and,  indirectly,  to  ap- 
pellant To  hold  the  payment  fraudulent  as 
a  matter  of  law,  simply  because  the  creditors 
are  stockholders  and  officers  of  the  company. 
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would  be  to  deny  that  an  officer  or  stockhold- 
er cotild,  with  the  possibility  of  valid  repay- 
ment, make  a  loan  to  his  company.  The  rule 
for  which  the  appellant  contends  so  earnest- 
ly, that  the  stockholder  and  the  officer  hold 
the  assets  of  the  corporation  in  trust  for  all 
of  the  creditors,  and  for  that  reason  are  de- 
nied the  power  to  deal  with  such  assets  for 
their  own  benefit,  wonld  often  drive  corpora- 
tions into  rain,  for  the  lack  of  that  aid  so  fre- 
:qaently  received  from  those  who  are  stock- 
. holders  and  officers,  in  the  way  of  loans;  or 
it  would  rob  such  creditors,  in  denying  them 
the  right  of  repayment  This  conrt  has  firm- 
ly settled  iqwn  the  rule  that  the  trust  rela- 
tion urged  by  counsel  does  not  exist  before 
the  corporation  Is  placed  under  the  control  of 
a  court  of  equity  for  the  adjustment  of  its 
affairs;  that  until  such  action  no  special  lien 
exists  in  favor  of  one  creditor  or  class  of 
creditors;  and  that  corporations,  imtll  such 
action,  may  prefer  creditors,  just  as  individ- 
uals and  copartnerships  may  do.  First  Nat. 
Bank  of  CrawfotdsvUle  v.  Dovetail  Body  A; 
Gear  Co.,  supra;  Henderson  v.  Trust  Co. 
(Ind.  Sup.)  40  N.  E.  516,  and  cases  there  cit- 
ed. See,  also,  note  to  Conover  v.  Hull  (Wash.) 
46  Am.  St  Bep.  826-835  (39  Pac.  166).  The 
validity  of  the  debt  is  not  questioned.  The 
corporation  secured  the  full  benefit  of  the 
money  secured  from  it  by  the  two  directors, 
and,  at  the  time  of  the  assignment,  property 
of  the  supposed  value  of  $12,(X)0  remained, 
from  which  to  make  the  appellant's  $7,000 
held  against  the  company;  and  payment  of 
the  claim  owing  to  the  two  directors  was  not 
a  disadvantage  to  the  company,  and  placed 
the  appellant  In  no  worse  condition  than  U 
the  debt  had  been  owing  to  a  stranger,  who 
had  been  preferred  by  the  payment.  The 
court  failed  to  find  the  existence  of.  fraud, 
though  its  existence  was  a  question  of  fact 
Fuller  ft  Fuller  Co.  v.  Mehl,  134  Ind.  60,  33 
N.  B.  773;  Hutchinson  v.  Bank,  133  Ind.  271, 
30  N.  E.  952;  First  Nat  Bank  of  Crawfords- 
vllle  V.  Dovetail  Body  &  Gear  Co.,  supra. 
The  facts  found  rather  repel  the  possible  in- 
ference of  the  existence  of  fraud  than  to  re- 
quire a  finding  of  its  existence.  In  Hender- 
son V.  Trust  Co.,  supra,  an  assignment  of 
choses  In  action,  by  order  of  the  board  of  di- 
rectors, to  a  creditor  holding  accommodation 
indorsements  of  members  of  the  board,  which 
assignment  had  the  effect  to  protect  such  in- 
dorsers,  was  held  not  fraudulent  per  se, 
though  the  corporation  was  Insolvent.  In 
First  Nat  Bank  of  Crawfordsvllle  v.  Dove- 
tall  Body  &  Gear  Co.,  supra,  the  confession 
of  a  judgment  in  favor  of  a  creditor  was  held 
.  not  fraudulent  per  se.  There  the  ordinary 
rule  that  fraud  Is  a  question  of  fact  to  be 
found  by  the  court  and  not  presumed  as  a 
matter  of  law,  was  applied,  and  there  is  no 
reason  tor  denying  the  application  of  that 
rule  in  this  case.  As  to  the  $2,000  for  which 
the  court  rendered  judgment  against  Barn- 
hill  and  Summerville,  the  correctness  of  the 
court's  conclusion  does  not  depend  upon  the 


existence  or  nonexistence  of  fraud.  By  the 
finding  of  the  court  the  corporation  bor- 
rowed $2,000,  to  ajjjply  "to  the  payment  of 
the  debt  to  the  plaintiff,  upon  which  said 
Bamhlll  and  Summerville  were  personally 
liable."  The  application  was  not  made  until 
after  the  corporation  had  passed  Into  the 
hands  of  a  receiver,  and  when  all  of  its  as- 
sets belonged  to  the  receiver,— not  until  a 
time  when  a  trust  relation  did  exist  between 
thQ  officers  and  the  creditors  tor  the  applica- 
tion of  all  corporate  assets  to  the  claims  of 
all  creditors.  It  Is  not  found  that  the  $2,000 
were  turned  over  to  Bamhlll  and  Summer- 
ville in  payment  of  a  debt  of  the  company  to 
them,  but  it  is  found  that  they,  as  president 
and  secretary,  were  directed  to  pay  that  sum 
to  the  appellant  They  did  not  do  as  direct- 
ed until  after  they  had  lost  the  authority  to 
serve  the  corporation,  not  until  the  receiver 
was  In  charge.  Then,  by  the  rule  that  a 
trust  relation  arises  in  favor  of  the  creditors, 
they  could  but  account  to  the  receiver  for 
the  moneys  of  the  corporation  in  their  hands 
undisposed  of.  The  sufficiency  of  the  third 
paragraph  of  complaint,  the  only  paragraph 
under  which  the  Judgment  against  BamhiU 
and  Summerville  could  be  rendered,  is  not 
presented  by  the  record,  nor  was  a  motion 
made  to  modify  the  judgment  as  to  them. 
There  is  therefore  no  question  as  to  the  right 
of  the  appellant  to  maintain  the  judgment  In 
favor  of  the  receiver.  Lee  v.  Basey,  86  Ind. 
548;  Cleaveland  v.  Vajen,  76  Ind.  146.  The 
judgment  of  the  circuit  court  Is  affirmed. 


(143  Ind.  574) 

PEERLESS  STONE  CO.  v.  WRAY.  i 

Supreme  Conrt  of  Indiana.     Jan.  31,  1896.) 

Hastbr  AMD  Servant  —  Danobroos  Looalitt  — 
Ijack  or  Knowlbdob  —  Fleadino— To   Make 
HoRE  Specific— Bill  op  Exceptions— REO<fBD. 

1.  In  an  faction  by  one  injured  by  the  fall- 
ing of  a  bank  of  clay,  near  which  he  bad  gone 
in  the  conrse  of  his  employment  the  complaint 
alleged  that  defendant  (employer)  "well  knew 
that  said  bank  *  •  •  was  loose  and  unsap- 
ported,  and  in  danger  of  falling,"  and  had  fail- 
ed to  notify  plaintiff  "that  there  was  danger 
in  passing  close  to  said  bank";  that  plaintiff 
"had  no  knowledge"  that  the  bank  "had  been 
loosened,  and  left  withont  support"  Beld,  that 
the  complaint  was  insufScient  because  it  fail- 
ed to  allege  that  plamtiff  had  no  knowledge  that 
the  bank  was  in  danger  of  falling,  or  that  there 
was  danger  In  passing  close  to  it 

2.  In  an  action  tor  personal  injuries,  de- 
fendant is  entitled  to  have  the  surroundings 
and  circumstances  attending  the  accident  set 
ont  in  the  complaint;  and,  to  compel  such  a 
statement,  the  proper  remedy  is  by  motion  to 
make  the  complaint  more  specific. 

3.  Rev.  St  1894,  §  641  (Rev.  St.  1881,  ( 
629),  requires  a  bill  of  exceptions  to  be  filed 
In  the  court  below,  to  become  a  part  of  the  rec- . 
ord;  and,  where  not  so  filed,  questions  depend- 
ing on  the  evidence  will  not  be  reviewed. 

Appeal  from  circuit  court,  Monroe  county; 
R.  W.  Mlers,  Judge. 

Action  by  Granville  M.  Wray  against  the 
Peerless   Stone  Company  for  personal  in- 

'  n  M.  B.  328.    Behearing  denied. 
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Jnrlea.     From  a  Jndgment  in  favor  of  plain- 
tiff, defendant  appeals.    Beveraed. 

Drum  &  liowe,  for  appelant  East  &  lill- 
ler  and  Louden  &  Ixmden.  for  respondent 

MONKS,  J.  AppeUee  brongbt  this  action 
to  recover  damages  for  personal  Injuries  re- 
ceived while  working  In  appellant's  stone 
quarry.  The  complaint  was  in  three  para- 
graphs. To  each  paragraph  a  demurrer  for 
want  of  facts  was  overruled,  and  excep- 
tions reserved.  After  issue  Joined,  the 
cause  was  tried  by  Jury,  and  a  special  ver- 
dict returned;  and  qver  a  motion  by  appel- 
lant for  Judgment  In  Its  favor,  and  a  motion 
for  a  new  trial.  Judgment  was  rendered  in 
favor  of  the  appellee.  The  errors  assigned 
call  in  qnestton  each  of  said  rulings  of  the 
c6nrt  It  is  earnestly  Insisted  by  the  ap- 
pellant that  neither  paragraph  of  the  com- 
plaint was  sufficient,  tor  the  reason  that 
there  is  no  allegation  that  appellee  had  no 
knowledge  of  the  danger,  etc. 

Appellee  alleges  In  the  first  paragraph  of 
complaint  that  "appellant  was  the  owner  and 
engaged  in  operating  a  stone  quarry;  that 
on  and  prior  to  June  8,  1882,  appellee  was 
employed  by  said  appellant,  and  on  said 
day  a  large  pile  of  clay,  dirt,  and  stone  that 
had  been  loosened  by  the  removal  of  stone, 
and  left  an  embankment  unsupported,  fell 
apon  appellee  while  he  was  removing  tools 
which  were  near  said  embankment;  that 
said  appellee,  when  so  injured,  was  In  the 
line  of  bis  duty  in  the  service  of  appellant, 
and  had  no  knowledge  that  said  dirt,  clay, 
and  stone  had  been  loosened,  and  left  with- 
out any  support;  that  said  appellee  was 
whoUy  without  fault  or  negligence  on  his 
part  at  the  time  he  received  said  injuries, 
and  in  no  way  whatever  contributed  to  the 
same."  It  is  also  alleged  "that  appellant 
well  knew  that  said  bank  of  clay,  dirt,  and 
stone  was  loose  and  unsupported,  and  In 
danger  of  falling,  and  had  known  said  fact 
for  several  days  before  said  accident,  but 
negligently  and  carelessly  failed  to  notify 
said  plaintiff  or  call  his  attention  to  the  fact 
that  there  was  any  danger  in  passing  close 
to  said  bank  of  clay,  dirt,  and  stone."  It 
is  well  settled  that 'in  this  class  of  cases,  In 
order  to  make  a  good  complaint.  It  must  be 
averred  that  the  plaintiff  had  no  knowledge 
of  the  danger.  Railway  Go.  v.  Sandford,  117 
Ind.  265,  19  N,  E.  770;  Stone  Co.  v.  Wolf, 
138  Ind.  496,  498,  499,  38  N.  E.  52;  Railway 
Co.  V.  Ciorps,  124  Ind.  427,  428,  24  N.  E.  1046; 
Coal  Oa  V.  Young,  117  Ind.  520,  624,  20  N.  E. 
423;  RaUway  Ck).  v.  Morgan,  132  Ind.  430,  and 
cases  dted  on  page  446,  31  N.  E.  661,  and 
32  N.  E.  85;  Coal  Co.  v.  Albanl  (Ind.  App.) 
40  N.  E.  702,  and  cases  cited;  Deer.  Neg. 
I  201,  and  cases  cited.  There  Is  no  such 
averment  in  the  first  paragraph  of  the  com- 
plaint. The  averment  of  want  of  knowl- 
edge most  be  as  broad  as  the  averment  of 
knowledge  on  the  part  of  appellant   The 


only  avennent  of  want  of  knowledge  on  the 
part  of  appellee  was  "that  appdlee  bad  no 
knowledge  that  said  dirt,  clay,  and  stone 
had  been  loosened  and  left  without  any 
support"  There  is  no  allegation  that  ap- 
pellee did  not  know  that  the  same  was  "in 
danger  of  falling,"  or  "that  there  was  dan- 
ger in  passing  close  to  said  bank."  These 
were  facts  of  which  it  is  alleged  the  appel- 
lant had  knowledge,  and  npon  the  alleged 
failure  of  the  appellant  to  notify  appellee  of 
the  same  is  i>redicated  appellee's  right  to 
recover.  For  aU  that  appears  in  this  para- 
graph, appellee  may  have  been  fully  aware 
of  the  danger  of  approaching  said  embank- 
ment and  removing  the  tools,  and  that  the 
same  "was  in  danger  of  falling."  'j.he  al- 
legation that  appellee  had  no  knowledge 
that  said  dirt,  clay,  and  stone  had  been 
loosened,  and  lett  without  any  support  is 
not  equivalent  to  an  allegation  that  he  had 
no  knowledge  that  said  bank  of  clay,  dirt 
and  stone  was  loose  and  unsupported,  and 
In  danger  of  falling.  Moreover,  the  allega- 
tion of  negligence  on  the  part  of  appellant 
is  not  that  appellant  did  not  notify  him  that 
said  dirt  ciay,  and  stone  were  loose  and  on- 
supported,  but  that  appellant  did  not  notify 
him  that  there  was  danger  in  passing  dose 
to  said  bank  of  clay,  dirt  and  stone,  of 
which  fact  for  all  that  appears,  he  may 
have  had  full  knowledge. 

It  Is  apparent  from  the  allegations  in  this 
paragraph  that  appellee  had,  at  least  an 
equal  opportunity  with  appellant  to  have 
known  that  the  embankment  mentioned  was 
unsupported.  Tlie  same  was  open  to  his  ob- 
servation, and.  If  he  had  exercised  ordinary 
care,  he  would  have  known  such  fact  The 
rule  is  that  obvious  defects  or  dangers,  open 
to  the  ordinary  careful  observation,  or  such 
as  are  or  should  be  known  by  the  exercise 
of  ordinary  care,  are  assumed  by  the  em- 
ploye. Railway  Co.  v.  Corps,  124  Ind.  427, 
24  N.  E.  1046;  Stone  Go.  v.  McCain,  133  Ind. 
231,  and  cases  cited  on  pages  241  and  242, 
31  N.  E.  956;  Ames  v.  Railway  Co.,  135  Ind. 
363,  35  N.  E.  117,  and  cases  cited;  Swanscn 
V.  City  of  Lafayette,  134  Ind.  625,  33  N.  B. 
1033;  Railroad  Go.  v.  Duel,  134  Ind.  1S6, 
and  cases  cited  on  page  159,  33  N.  E.  355; 
Coal  Co.  V.  Estievenard  (Ohio  Sup.)  40  N. 
E.  725.  The  paragraph  may  therefore  be 
considered  the  same  as  if  the  averment  that 
appellee  had  no  knowledge  that  the  embank- 
ment was  unsupported,  were  eliminated;  but 
whether  so  considered  m  not  it  Is  clear 
that  the  averment  of  want  of  knowledge 
on  the  part  of  appellee  was  not  sufficient 
The  court  therefore  erred  in  overruling  the 
demurrer  to  the  first  paragraph.  The  sec- 
ond and  third  paragraphs  are  substantially 
the  same  as  the  first  in  this  respect  and  are 
Insufficient  for  the  same  reason. 

There  are  other  objections  urged  to  each 
paragraph  of  the  complaint;  but  tjs  the  com- 
plaint Is  not  sufficient  for  the  reasons  already 
given,  it  is  not  necessary  to  conidder  them 
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farther  than  to  my  that  the  objectSona  are 
such  as  cannot  be  reached  by  demurrer,  but 
most  be  presented  by  a  motion  to  make 
more  8pe<dfic.  It  Is  true  that  a  defendant 
In  an  action  like  this  Is  entitled  to  have  the 
facts— that  Is,  the  surroundings  and  existing 
conditions,  and  what  occurred  at  the  time 
of  the  injury — so  stated  in  the  complaint 
that  the  court  may,  as  a  matter  of  law,  de- 
termine whether  the  defendant  was  guUty 
of  negUgence,  and  what  risks,  if  any,  have 
been  assumed  by  the  plaintiff.  This  would 
include  in  this  case  a  description  of  the  pile 
of  dirt,  clay,  and  stone  or  embankment  call- 
ed in  the  special  verdict  a  "mud  seam,"  and 
whether  the  same  was  foimd  in  quarrying 
stone,  or  was  only  the  waste  and  refnse  of 
the  quarry  collected  in  a  heap.  Defendants 
.are  not  compelled  to  go  to  trial  upon  com- 
plaints containing  general  allegations,  but 
are  entitled  to  have  the  same  made  spedflc 
and  certain.  This,  howevw,  requires  a  mo- 
tion to  make  more  specific;  and  unless  such 
motions  have  been  made  and  overmled,  and 
exceptions  properly  saved,  no,  question  can 
be  presented  concerning  such  matters  here. 

As  the  judgment  must  be  reversed  for 
the  error  of  the  court  in  overruling  the  de- 
murrer to  the  complaint,  it  is  not  necessary 
to  consider  the  questions  presented  concern- 
ing the  special  verdict. 

Appellee  insists  that  what  purports  to  be 
a  bill  of  exceptions  containing  the  evidence 
is  not  a  part  of  the  record,  for  the  reason 
that  it  was  never  filed  in  the  court  below, 
and  that,  therefore,  the  causes  assigned  for 
a  new  trial  must  fall.  There  is  notlUng  in 
the  record  showing  that  the  bill  of  excep- 
tions was  ever  filed,  as  required  by  section. 
629,  Rev.  St  1881  (sectloo  641,  Rev.  St  1894). 
It  is  well  settled  that  a  bill  of  exceptions 
is  not  liart  of  the  record  until  it  is  filed. 
Wennlng  v.  Teeple  (Ind.  Sup.;  this  term) 
41  N.  E.  600;  Ayers  v.  Armstrong,  Id.  522; 
Drake  v.  State,  Id.  799;  Blllott  App.  Proc 
I  805.  It  Is  clear  from  the  authorities  cited 
that  the  evidence  is  not  in  the  record.  There 
Is  therefore  no  question  presented  by  the 
motion  for  a  new  trial,  as  the  causes  speci- 
fied in  the  motion  depend  tar  their  determina- 
tion upon  the  evidence. 

Judgment  reversed,  with  instructions  to 
sustain  the  demurrer  to  each  paragraph  of 
the  amended  complaint 


(144  Ind.  MM) 

DBNNEY,  Clerk  of  Court  et  aL  v.  STATE 
ex  rel.  BASLER.^ 

(Supreme  Court  of  Indiana.     Jan.  30,  1896.) 

OOUKTS — JCRISDICTIOS — APPORTIONMBITP  OF  HTATS 
INTO  LBQISL,A.TITS  DI8TRI0T8 — CoNSTITOTIOHALITT 

OF  Law — Rag  Jodicata— Bstoppbi/— Starb  D>- 

0ISI8. 

1.  Courts  liave  jorisdletlon  to  determine 
the  constitutionality  of  an  act  apportioning  the 
srnic  into  districts  for  the  election  of  members 
of  the  lotrislatnre. 


v.42N.K.no.l2— &9 


2.  Const  art  4,  |  4,  remlring  the  legisla- 
ture to  liave  the  male  inhabitants  of  the  state 
over  the  age  of  21  enumerated  every  6  years, 
and  section  6,  providing  that  at  the  next 
session  after  each  period  of  enumeration,  the 
number  of  senatois  and  representatives  shall 
be  apportioned  among  the  several  counties,  pro- 
hibite  the  legislature,  after  having  made  a  valid 
apportionment  of  the  state  after  such  an  enu- 
meration, to  reapportion  the  state  during  the 
6-years  period. 

3.  The  legislature  cannot  repeal  a  valid 
apportionment  law  daring  the  enumeration  pe- 
nod  at  which  it  was  passed. 

4.  Where  the  first  apportionment  law  is  un- 
constitutional, the  legislature  may,  at  any  time 
during  the  same  enumeration  period,  pass  a  seo 
ond  aiHwrtionment  law,  even  before  the  first  one 
has  been  declared  unconstitutional  by  a  judicial 
tribunal. 

6.  Under  Const  art  4,  |  6,  providing  that 
the  number  of  senators  and  representatives 
shall  be  apportioned  among  the  several  counties 
according  to  the  male  inhabitants  over  the  age 
of  21  in  each,  and  section  6,  providing  that  a 
senatorial  or  representative  district,  when  more 
than  one  county  shall  constitute  a  district  shall 
be  composed  of  contignous  counties,  and  no 
county,  for  senatorial  apportionment,  shall  ever 
be  divided,  the  apportionment  act  of  1895,  groap- 
Ing  two  or  more  counties,  neither  or  none  of 
which  has  a  voting  population  eqaal  to  the  ratio 
for  a  senator  or  a  representative,  and  giving 
to  the  district  so  formed  more  than  one  senator 
or  representative,  is  unconstitutional,  as  an 
abuse  of  the  legislative  discretion  of  approxi- 
mation, and  derogatory  to  the  right  of  local 
representation;  voters  of  other  counties  having 
the  necessary  ratio  of  voters  being  entitled  to 
vote  for  only  one  senator  or  representative. 

6.  The  apportionment  act  of  1893  is,  for 
similar  reasons,  unconstitntionaL 

7.  A  county  having  slightly  over  the  ratio 
for  a  representative  should  not  be  given  one 
representative  and  also  a  voice  in  the  election 
of  anotlier  representative  in  connection  with' 
other  counties,  while  counties  having  a  greater 
population  are  nven  only  one  representative^ 
unless  it  is  absolutely  necessary. 

8.  That,  in  an  action  between  citizens  to 
test  the  constitutionality  of  tne  apportionment 
act  of  1893,  the  circuit  court  held  it  constitu- 
tional, and  that  an  appeal  from  such  judgment 
was  dismissed,  is  not  res  judicata,  as  to  the  con- 
stitutionality of  such  act  In  a  subsequent  action 
by  the  state. 

9.  Nor  does  the  doctrine  of  stare  dedsia 
require  that  the  dedaion  of  the  circuit  court  l>e 
followed. 

10.  That  an  election  of  members  of  the  leg- 
islature has  been  had  under  an  unconstitutional 
apportioiunent  act  does  not  estop  the  people,  be- 
fore the  election  of  the  succeeding  legislature^ 
to  contest  the  constitutionality  of  the  act. 

Appeal  from  circuit  court,  Sullivan  county; 
William  W.  Moffett  Judge. 

Action  on  the  relation  of  Ferd  E.  Easier 
against  WlUlam  M.  Denney,  clerk  of  court, 
and  others.  There  was  a  judgment  for  rela- 
tor, and  defendants  appeal     Reversed. 

Harris  &  Doathitt  W.  A.  Ketcham,  Atty. 
Gen.,  A.  W.  Wishard,  W.  D.  Bynnm,  Miller, 
Winter  &  Elam,  and  M.  EI.  Porkner,  for  ap- 
pellants David  Turple,  J.  B.  Brown,  A.  O. 
Smith,  Lamb  A  Beasley,  and  EUIott  &  Elli- 
ott, for  appellee. 

HOWARD,  J.  This  was  an  action  bronght 
by  the  appellee  to  enjoin  the  appellants,  as 
clerk  of  the  circuit  conrt,  sberifT,  and  auditor 
of  Sullivan  county,  from  proceeding  In  their 


IBehaaring  denlkO. 
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aereral  ofBcial  capacities  to  hold  the  election 
for  1890,  for  the  election  of  senators  and  repre- 
sentatives In  the  general  assembly,  under  or 
pursuant  to  the  provisions  of  the  apportion- 
ment act  of  1805,  and  for  a  writ  of  mandate  to 
compel  said  officers  to  proceed  to  hold  said 
election  for  senators  and  representatives  under 
the  apportionment  act  of  1893.  The  material 
allegations  of  the  complaint  are:  That  the  ap- 
pellee's relator  la  a  citizen,  taxpayer,  and 
voter  of  said  county,  and  appellants  are  the 
proper  officers  to  give  notices,  and  famish 
forms  and  ballots,  and  take  other  steps  for 
the  holding  of  general  elections  In  said  coun- 
ty; tliat  the  general  assembly  of  1891,  tiiat 
being  the  proper  time  tlterefor,  passed  an 
apportionment  act  'or  the  election  of  mem- 
bers of  the  general  assembly,  which  act  was 
afterwards  declared  unconstitutional  by  the 
supreme  court;  that  atterwards  the  general 
assembly  of  1893  passed  an  apportionment 
act,  which  Is  still  in  force,  and  is  the  only 
ralid  law  on  the  subject;  that  in  1896  the 
general  assembly  passed  another  apportion- 
ment act,  which  Is  unconstitutional,  and  at 
the  same  time,  by  a  second  act,  repealed  the 
apportionment  act  of  1893,  which  repealing 
act  is  also  unconstitutional  and  TOld;  that 
by  the  act  of  1893  said  Sullivan  coun^  was 
entitled  to  one  representative  in  the  general 
assembly,  and,  conjointly  with  Vigo  and  Ver-. 
milion  counties,  was  entitled  to  one  addi- 
tional representative,  which  said  provision 
was  useful  and  beneficial  to  said  relator; 
that  by  the  pretended  act  of  li$95  Sullivan 
county  is  entitled  to  but  one  representative 
In  the  general  assembly,  and  the  relator  is 
thereby  deprived  of  the  rights,  privileges, 
and  benefits  of  said  act  of  1893;  that,  before 
bringing  this  action,  said  relator  made  de- 
mand of  appellants  that  they  proceed  under 
and  in  accordance  with  the  apportionment  act 
of  1893  in  the  performance  of  their  duties  in 
regard  to  the  election  of  senators  and  repre- 
sentatives at  the  general  election  In  Novem- 
ber, 1896,  but  that  appellants  refused  so  to 
act,  and  asserted  that  they  would  proceed 
under  said  apportionment  act  of  1895;  and 
that  the  appellants  will  so  proceed  unless  en- 
joined therefrom,  and  will,  unless  command- 
ed so  to  do  by  the  court,  fall,  neglect,  and 
refuse  to  proceed  under  and  in  accordance 
with  that  act  of  1893,  to  the  greet  and  Irrep- 
arable damage  of  appellee's  relator.  It  Is 
further  expressly  alleged  that  the  provisions 
of  the  act  of  1893  "are  constitutional  and 
Talid  enactments,"  and  that  the  act  of  1895 
'is  unconstitutional,  fraudulent,  abortive, 
TOld,  and  of  no  validity  or  effect  for  any  par- 
pose  whatever."  The  prayer  was  tliat  in- 
junction and  mandate  might  issue.  There 
was  a  waiver  by  appellants  of  service  of  pro- 
cess, and  of  the  Issuing  of  an  alternative 
writ  of  mandate,  and  thereupon  they  ten- 
dered their  demurrer  to  the  complaint,  which 
was  overruled.  Appellants  refusing  to  plead 
further,  the  court  entered  judgment  against 
them  opoa  the  demurrer.     By  the  terms  of 


the  decree  the  appellants  were  enjoined  from 
proceeding  for  the  election  of  senators  and 
representatives  under  the  apportionment  act 
of  1895.  and  were  commanded  to  exercise 
their  official  duties  In  relation  to  said  elec- 
tion under  the  provisions  of  the  act  of  18S3L 
The  overruling  of  the  demurrer  to  the  com- 
plaint Is  the  only  error  assigned  on  the  ap- 
peaL 

Appellee  asserting  the  invalidity  of  the  ap- 
portionment act  of  1895,  and  asserting  the 
validity  of  the  act  of  1893,  and  asking  for  an 
Injunction  against  the  enforcement  of  the  for- 
mer, with  a  mandate  compelling  an  enforce- 
ment of  the  latter.  It  becomes  necessaiy,  ia 
order  to  decide  what.  If  any,  relief  appcile* 
Is  entitled  to,  first  to  determine  the  constitn- 
tionallty  of  the  act  of  1895.  If  that  U  foond 
to  be  a  valid  law,  the  case  Is  at  an  end,  for 
the  appellee  is  not  entitled  to  any  r^eL 
If,  however,  the  act  of  1895  should  be  found. 
invalid,  then  It  would  become  necessary  t» 
determine  the  constitutionality  of  the  act  of 
1893;  for,  onless  the  act  of  1893  should  b* 
found  constitutional,  the  appellee  would  not 
be  entitled  to  the  writ  of  mandate  in  favor  of 
Its  enforcanent,  even  though  he  might  b» 
entitled  to  have  an  Injunction  against  the  «>- 
forcement  of  the  act  of  1895.  The  first  re*- 
son  given  for  the  demurrer  is  that  the  coui*' 
has  no  jurisdiction  over  or  of  the  subject-mat- 
ter of  the  action.  The  basis  for  this  contei>- 
tlon  Is  that  the  making  of  an  apportionment, 
for  membership  In  the  general  assembly  I» 
an  exercise  of  political  power,  which  has  bees 
committed  by  the  people  to  the  wisdom  ot 
the  legislative  branch  of  the  state  gOTem- 
ment;  that  the  courts  may  not,  therefore,  in- 
terfere with  the  exercise  of  this  power  by  tli» 
general  assembly.  This,  no  doubt,  qieakiiir 
in  broad  terms,  la  true,  but  only  to  the  ex- 
tent provided  by  the  people  in  framing  tlw 
constitution.  The  courts  cannot  say  how  as 
apportionment  shall  be  made,  nor  even  wheth- 
er any  apportionment  shall  be  made.  Tb» 
province  of  a  court,  however,  is  to  say  what 
the  law  is.  If,  then,  a  law  is  enacted,  and  its 
validity  is  brought  in  question  In  a  proper 
proceeding,  and  before  a  court  of  competent 
jurisdiction,  the  court  must  render  judgment. 
That  is  the  proper  and  necessary  function  at 
a  court  The  sole  standard  by  which  the  t»- 
lidlty  of  a  law  is  to  be  tested  is  the  funda- 
mental law  of  the  land.  The  constitution  is 
the  supreme  law,  to  be  resiiected  alike  by  leg- 
islators and  by  courts.  The  people,  through 
their  constitution,  having  thus  set  up  the 
courts  as  the  tribunals  to  pronounce  upon  tta* 
validity  of  all  laws,  and  having  made  the  con- 
stitution Itself  the  standard  by  which  snch 
laws  shall  be  tested,  the  courts  must  deter- 
mine whether  any  given  law  Is  In  conflict 
with  the  constitution  or  not  They  have  no 
choice  In  the  matter,  but  must  pronounc« 
judgment;  and  It  can  make  .no  dltferenc* 
what  the  law  may  be.  An  apportionment  law 
that  violates  the  constitution  must  be  held  In- 
valid,  quite  ttw  same  as  any  other.     Tte 
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qnestion  is,  not  irhat  Is  the  character  or  sub- 
ject of  the  law,  but  whether  It  Is  in  conflict 
vlth  the  constitution.  In  recent  years,  the 
validity  of  apiwrtlonment  acts  has  been  be- 
fore the  courts  of  last  resort  in  at  least  four 
states,  besides  our  own.  In  two  of  these  ca- 
ses, In  Wisconsin  and  Michigan,  the  courts 
beld  the  acts  unconstitutionaL  In  the  other 
two  cases,  in  New  York  and  Illinois,  the  acts 
were  held  constitutional.  But  in  all  four  ca- 
ses, as  well  as  in  this  state,  the  courts,  with- 
out hesitation,  assumed  Jurisdiction  of  the 
subject-matter  of  the  controversy.  State  v, 
Cunningham,  SI  Wla  440,  51  N.  W.  724;  Id., 
83  Wis.  90,  53  N.  W.  85;  Board  of  Snp'rs  of 
County  of  Houghton  v.  Secretary  of  State, 
92  Mich.  638,  62  N.  W.  951;  Giddlngs  v.  Sec- 
retary of  State,  93  Mich.  1,  62  N.  W.  944; 
People  V.  Rice,  185  N.  T.  473,  81  N.  E.  921; 
Parker  r.  State,  138  Ind.  178,  32  N.  B.  836, 
and  33  N.  E.  119;  People  v.  Thompson,  155 
III.  451,  40  N.  E.  307.  See,  In  particular,  the 
forcible  argument  of  Elliott,  J.,  In  bis  concur^ 
ring  opinion  in  Patlier  v.  State,  here  cited. 
In  State  r.  Cunningham,  supra,  dtlng  Hous- 
ton T.  Moore,  5  Wheat.  1,  the  power  and  duty 
of  American  courts  to  determine  the  consti- 
totlonaUty  of  all  laws  is  asserted  in  this  clear 
and  vigorous  language:  "By  a  course  of  Ju- 
dicial decisions,  reaching  from  the  earliest 
history  of  American  government  to  the  pres- 
ent day,  without  a  dissenting  voice,  It  has 
been  adjudged  that  conrts  of  justice  have  the 
right,  and  are  In  duty  bound,  to  test  every 
law  by  the  constitution,  as  the  fundamental 
and  paramount  law  of  the  land,  governing  all 
derivative  power  and  the  exercise  thereof. 
The  judicial  department,  with  us,  is  the  prop- 
er power,  under  the  constitution,  to  declare 
the  constitutionality  of  a  law;  and  every  act 
of  the  legislature  contrary  to  the  true  Intent 
and  meaning  of  the  constitution  will  be  de- 
clared by  the  courts  null  and  void,  and  of  no 
effect  whatever."  In  so  far,  then,  as  an  ap- 
portionment law  violates  the  provisions  of  the 
constitution,  it  will,  as  In  the  case  of  any 
other  act  of  the  legislature,  be  declared  void. 
It  need  hardly  be  saldi  however,  that.  In  so 
far  as  the  constitution  Itself  has  made  the 
apiwrtionment  of  the  state  discretionary  with 
the  legislature,  that  discretion,  as  in  any  oth- 
er case,  will  be  scrupulously  respected  by  the 
courts.  Yet  more,  since  the  subject  of  ap- 
portionment Is,  in  general,  in  charge  of  the 
legislative  department  of  the  government, 
wherever  there  is  no  positive  injunction  in  re- 
lation to  this  matter  laid  upon  the  general 
assembly  by  the  constitution,  there,  also,  the 
courts  will  refrain  from  substituting  their 
discretion  In  place  of  the  discretion  of  the  leg- 
islature. Where,  however,  the  constitution 
has  spoken,  and  the  voice  of  the  legislature 
Is  beard  In  conflict  with  the  voice  of  the  con- 
stitution, there  the  conrts  will  interfere,  and 
will  sustain  the  paramount  law  of  the  land 
as  against  Its  violation  by  the  legislature; 
and  to  determine  whether,  In  any  given  case, 
the  constitution  has  been  violated  by  an  act 


of  the  general  assembly,  the  courts  win  al- 
ways take  Jurisdiction,  whether  the  act  be 
one  for  legislative  apportionment,  or  for  any 
other  purpose. 

The  remaining  reason  given  for  the  demur- 
rer is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  appellants.  The  main  question  in  the 
case  as  made  by  the  pleadings,  and  as  dis- 
cussed by  counsel  in  their  briefs  and  in  the 
oral  argument,  arises  under  this  head,  name- 
ly, whether,  under  the  constitution,  any  ap- 
portionment act  could  be  passed  at  the  time 
when  the  alleged  apportionment  law  of  3895 
was  enacted.  The  appellee  contends  that, 
since  the  constitution  has  fixed  a  time,  once 
In  six  years,  when  an  enumeration  of  the 
voters  of  the  state  shall  be  taken,  and  an  ap- 
portionment of  senators  and  representatives 
made  by  law,  there  is  tnereby  created  a  limi- 
tation upon  the  power  of  the  legislature  to 
make  such  apportionment  at  any  other  time. 
The  appellants  argue,  on  the  contrary,  that, 
since  the  making  of  an  apportionment  is  an 
exercise  of  political  power,  and  hence  com- 
mitted to  the  legislative  department  in  the 
general  grant  of  power  to  that  department, 
therefore  the  legislature  may  ezereise  this 
function  at  any  time,  and  that  the  provisions 
of  the  constitution  requiring  the  enactment 
of  an  apportionment  law  at  the  beginning  of 
each  period  of  six  yean  were  inserted  in  the 
fundamental  law  so  that  such  apportionment 
should  be  made  at  least  once  in  six  years, 
but  were  not  intended  as  a  prohibition  upon 
the  general  assembly  from  making  other  ap- 
portionments as  often  as  tliat  body  might 
deem  best.  This  question,  we  think,  not- 
withstanding the  elaborate  and  able  argu- 
ments of  counsel  for  appellants,  must  be  de- 
cided in  favor  of  the  contention  of  appellee. 
It  Is  provided,  in  section  1  of  article  4  of  the 
constitution,  that  "the  legislative  authority 
of  the  state  shall  be  vested  in  the  general  as- 
sembly, which  shall  consist  of  a  senate  and 
a  house  of  representatives."  If  there  were 
no  particular  provisions  in  the  constitution  in 
regard  to  the  subject  of  legislative  appor- 
tionment, there  is  Uttie  doubt  that,  under 
the  foregoing  full  and  unrestricted  vesting  of 
legislative  power  in  the  general  assembly, 
that  body  might.  In  its  discretion,  and  at  any 
time,  enact  laws  for  the  apportionment  of  its 
members  among  the  several  counties  or  other 
districts  of  the  state,  or  might,  perhaps,  pro- 
vide that  all  the  members  of  the  legislature 
should  be  chosen  by  the  people  at  large.  But 
section  4  of  the  same  article  provides  that 
*the  general  assembly  shall,  at  its  second 
session  after  the  adoption  of  this  constitu- 
tion, and  every  six  years  thereafter,  cause  an 
enumeration  to  be  made  of  all  the  male  in- 
habitants over  the  age  of  twenty-one  years." 
And  section  5  of  said  article  contains  the  fol- 
lowing provision:  "The  number  of  senators 
and  representatives  shall,  at  the  session  next 
following  each  period  of  making  such  enu- 
meration, be  fixed  by  law,  and  apportioned 
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among  the  several  coanties,  according  to  tbe 
number  of  male  Inhabitants  above  twenty- 
one  years  of  age  In  each."  We  think  the  le- 
fritlmate  and  necessary  conclusion  to  be 
drawn  from  these  two  sections  Is  that  an 
enumeration  of  the  voters  shall  be  taken 
once  every  six  years,  and  that,  upon  such 
enumeration  as  a  basis,  the  apportionment  of 
members  of  tbe  legislature  shall  be  made  at 
the  next  ehsuing  session  of  the  general  as- 
sembly, and  only  then.  Otherwise,  and  (as 
said  by  this  court  In  Parker  v.  State,  supra) 
"unless  the  general  assembly  Is  to  be  gov- 
erned by  the  enumeration,  when  made.  In  the 
matter  of  districting  the  state  for  legislative 
purposes,  tbe  enumeration  is  a  useless  cere- 

'  mony,  and  an  nnnecessary  expense.  The 
purpose  In  requiring  tbe  enumeration  Is  to 
fix  the  number  of  voters  in  each  county  at 
the  time  the  apportionment  is  made,  in  order 
that  the  legislature  may  form  districts  so  as 
to  secure  to  each  voter,  as  near  as  may  be, 
an  equal  voice  with  each  other  voter  in  the 
state  in  the  selection  of  senators  and  repre- 
sentatives. •  •  •  The  enumeration  at  the 
short  period  of  six  years  was  Intended  to  se- 
cure a  readjustment  and  correction  of  the  in- 
equalities that  might  arise  from  the  growth 
and  shifting  of  the  population  'Within  that 
period."  In  case,  then,  there  Is  In  existence 
a  valid  apportionment  law,  and  one  passed 

.  within  tbe  proper  enumeration'  period,  it  may 
t>e  confidently  affirmed  that  an  attempt  to 
make  another  apportionment,  and  at  a  time 
further  removed  fipm  tbe  time  of  taking  tbe 
enumeration,  is  a  violation,  not  only  of  the 
spirit,  but  of  tbe  letter,  of  the  constitution, 
all  of  whose  provisions  are  mandatory,  un- 
less by  their  own  terms  made  dlrectoiy  or 
simply  permissive.  The  fixing,  too,  by  the 
constitution,  of  a  time  or  a  mode  for  tbe 
doing  of  an  act,  is,  by  necessary  Implication, 
a  forbidding  of  any  other  time  or  mode  for 
the  doing  of  such  act  So  It  was  said,  in 
Morris  v.  Powell,  125  Ind.  281,  25  N.  B.  221: 
"When  the  constitution  commands  how  a 
right  may  be  exercised,  it  prohibits  the  exer- 
cise of  that  right  In  some  other  way,"— citing 
Ck>oIey,  Const  LIm.  64.  See,  also,  Town  of 
Williamsport  v.  Kent  14  Ind.  306;  City  of 
Bvansvllle  v.  State,  118  Ind.  426,  21  N.  B. 
267;  Page  v.  Allen,  58  Pa.  St  33a 

It  follows,  then,  that  counsel  are  in  error 
when  tbey  argue  that,  because  tbe  legisla- 
ture Is  not  expressly  forbidden  to  pass  an  act 
of  apportionment  at  a  time  different  from  the 
time  fixed  for  that  purpose,  therefore  It  may, 
by  virtue  of  Its  general  power  to  legislate, 
enact  apportionment  laws  whenever  It  pleas- 
es. The  constitution  of  the  state  of  Wiscon- 
sin, In  Its  provisions  for  enumeration  and  ap- 
portionment, directs  that,  "at  their  first  ses- 
sion after  such  enumeration,  and  also  after 
each  enumeration  made  by  the  authority  of 
the  United  States,  tbe  legislature  shall  ap- 
portion and  district  anew  the  members  of  the 
senate  and  assembly,  according  to  the  num- 
ber of  inhabitants."    It  was  said  by  tbe  su- 


preme court  of  that  state,  In  Slauson  v.  City 
of  Racine,  13  Wis.  398:  "In  oar  constitution 
there  la  no  express  prohibition  against  tbe 
alteration  of  assembly  districta,  and  what- 
ever limitation  exists  upon  tbe  power  of  tbe 
legislature  in  that  respect  is  to  be  derived 
from  the  general  scope  and  objects  of  tbe 
provisions  of  the  constltntlon  concerning  tbe 
apportionment  of  senators  and  representa- 
tives. But  It  may  be  said  that  these  furnish 
a  limitation,  and  that,  when  the  instrument 
provides  for  an  apportionment  and  organiza- 
tion of  districts  once  in  five  years,  this  Im- 
plies that  It  shall  not  be  done  at  any  other 
time.  This  would  seem  clear  with  respect 
to  a  general  i^iportionment,  and  i>erhaps  tbe 
same  implication  would  extend  to  any  par- 
ticular reorganization  of  assembly  or  senate 
districts,  by  any  law  passed  directly  for  that 
purpose."  Under  our  constitution,  an  enu- 
meration Is  provided  for  every  six.  Instead  of 
every  five,  years;  and  tbe  implication  that 
an  apportionment  law  can  be  passed  only 
once  for  each  enumeration  period,  thus  found 
by  the  supreme  court  of  Wisconsin  to  be 
necessarily  drawn  from  the  words  of  the 
constitution  of  that  state,  must  also  be  drawn 
from  tbe  like  words  of  our  own  constitution. 
Since  the  constitution  thus  provides  that  .an 
enumeration  of  the  voters  of  the  state  shall 
always  be  made  as  preliminary  to  the  enact- 
ment of  an  apportionment,  it  Is  evident  that 
the  theory  of  the  framers  of  the  constiti^- 
tlon  was  that  a  valid  apportionment  can  be 
made  only  after  the  taking  of  such  enumes*- 
tion,  and  that,  when  such  valid  apportion- 
ment Is  once  made.  It  should  stand  until  aft- 
er the  making  of  the  next  enumeration. 
They  did  not,  of  course,  contemplate  the  en- 
actment of  an  Invalid  apportionment,  or  one 
made  in  violation  of  tbe  letter  and  spirit  of 
the  constitution.  If,  however,  a  valid  appor- 
tionment were  once  made.  It  could  not  be 
made  over  again.  Being  a  valid  apportion- 
ment to  change  it  before  another  enumera- 
tion of  the  voters  could  but  result  In  an  in- 
valid apportionment  Hence,  it  was  provided 
that  enumeration  and  apportionment  should 
go  together,— the  one  to  be  the  complement 
of  the  other.  When  the  enumeration  sbould 
be  taken,  and  the  consequent  apportionment 
made,  the  work  would  be  complete,  and 
would  not  therefore,  be  repeated,  in  whole  or 
In  part,  until  tbe  succeeding  six-year  period 
should  come,  when  the  dual  work  would 
again  be  done. 

But  counsel  for  appellants  say  that,  even 
if  it  be  true  that  an  apportionment  law  can 
be  passed  but  cace  for  each  enumeration  pe- 
riod, yet.  If  no  valid  law  has  In  fact  been 
enacted,  the  continuing  duty  to  pass  such  a 
law  at  the  earliest  time  practicable  always 
rests  upon  the  lawmaking  power  nntil  such 
valid  apportionment  is  finally  made.  People 
V.  Rice,  supra  Counsel,  say,  further,  that 
the  last  enumeraticm  was  taken  In  1889;  that 
at  the  next  session  of  the  general  assembly 
thereafter.  In  1881,  an  apportionment  law 
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was  passed;  that  thts  law  was  adjadged  on- 
constltutlonal  b>  this  court  (Parker  t.  State, 
•apra);  tbat  thereafter,  In  1893,  the  legisla- 
ture paased  another  apportionment  law;  that 
this  apportionment  law  of  1883  was  isTalld 
(or  the  same  reasons  for  which  the  act  of 
1801  was  held  invalid;  that  the  legislature 
of  181)5  found  this  invalid  act  of  1833  upon 
the  statute  book,  declared  it  unconstitutional, 
and  repealed  it,  and  then  passed  the  act  of 
1895,  now  under  consideration;  that,  the  act 
Of  1893  being  unconstitutional,  it  was  as  Lf 
no  apportionment  law  was  in  existence. 
Therefore,  the  continuing  duty  of  enacting  a 
valid  opportlonment  law  rested  upon  the  leg- 
islature of  1895,  and  hence  the  act  of  1895 
was  passed  at  a  proper  time,  and  is  valid 
and  constitutional.  Whether  the  legislature 
of  1895  bad  authority  to  enact  an  apportion- 
ment law  must  depend,  as  we  have  already 
seen,  upon  the  fact  as  to  whether  there  was 
then  In  existence  a  valid  apportionment  law, 
passed  within  the  current  enumeration  pe- 
riod. That  legislature  could  not,  by  any  act 
Of  Its  own,  create  the  necessity  for  the  en- 
cctment  of  another  law  on  the  subject,  as  by 
repealing  the  law  already  In  existence.  If 
the  apportionment  act  of  1803  were.  Indeed, 
a  valid  law.  It  could  not  be  repealed  by  the 
legislature  of  18!.'5;  for.  In  case  of  the  valid- 
ity of  the  act  of  1893,  If  would  most  certainly 
have  been  unlawful  to  enact  any  other  ap- 
portionment law  until  the  next  enumeration 
period,  and  the  legislature  could  not  change 
this  condition  by  an  attempt  to  repeal  such 
valid  apportionment  to  make  room  for  an- 
other law  on  the  subject  Such  further  law 
on  the  subject  would  have  been  premature, 
and  out  of  due  time,  as  flxed  by  the  consti- 
tutional mandate.  The  repealing  act,  there- 
fore, which  was  passed  In  1895,  as  prelimi- 
nary to  the  enactment  of  the  apportionment 
act  of  that  year,  was  Itself  either  a  violation 
of  the  constitution  o<'  else  a  vain  and  useless 
act,  being  the  repeal  of  an  invalid  law.  But, 
If  the  legislature  of  1895  could  not  repeal  a 
valid  apportionment  act  passed  in  1893,  the 
question  arise;*  whether  the  legislature  of 
1895  could  in  any  case  pass  an  apportionment 
law.  It  certainty  had  the  power  to  do  so  if 
there  were,  at  that  time,  no  valid  apportion- 
ment—If the  act  of  1893  were,  in  fact,  an  un- 
constitutional law.  The  ordinary  and  proper 
course  to  be  taken  to  determine  whether  the 
act  of  1893  was  unconstitutional,  or  not, 
was,  as  In  other  cases,  to  apply  to  the  courts. 
Tliese  tribunals  were  open  for  the  considera- 
tion of  the  validity  of  this,  as  of  any  other, 
act  of  the  legislature.  As  it  is  the  province 
of  the  legislature  to  enact  laws,  and  of  the 
executive  tc  enforce  them,  so  it  is  of  the 
courts  to  determine  their  validity.  This 
would  have  been  the  fitting  course,  rather 
than  to  have  the  legislature  itself  cry  out 
against  the  good  faith  of  its  predecessor,  and 
to  declare  against  the  constitutionality  of  the 
rery  law  under  which  It  was  Itself  elected. 
In  this  case  the  Indelicacy  of  the  leglslativo 


criticism  of  a  preceding  legislature  la  the 
more  marked  when  we  reflect  that,  as  shown 
by  the  files  of  this  court  in  the  case  of  Wiah- 
ard  V.  Lenbart  (No,  17,385)',i  appealed  from 
the  Marion  circuit  court,  that  court  bad  al- 
ready found  the  act  of  1893  to  be  a  valid  and 
constitutional  law.  It  would  have  been  more 
seemly,  as  well  as  more  effective,  to  have 
pressed  that  case  to  a  final  hearing,  rather 
than  to  have  acted  in  defiance  of  the  decision 
already  rendered  by  the  circuit  court 

Some  question  having  been  made  as  to 
Whether  we  can  thus  take  notice  of  other 
records  in  this  court  in  considering  a  case 
at  bar,  we  may  here  remark  that  we  have 
no  doubt  tliat  this  may  be  done,  whether  the 
court  make  such  Inspection  of  its  own  mo- 
tion, or  on  the  suggestion  of  counsel.  See 
Washington  &  I.  R.  Go.  v.  Coeur  D'Alene  Ry. 
&  Nav.  Co.  (decided  by  the  supreme  court  of 
the  United  States,  December  2,  1895)  IS  Sup. 
Ct  231.  Bnt  apart  from  any  consideration 
of  propriety,  the  question  recurs,  could  the. 
legislature  of  1895  a^ume  to  determine  for 
itself  the  constitutionality  of  the  act  of  1893, 
and,  on  such  assumption  of  responsibility, 
proceed  to  pass  another  act  of  apportionment 
leaving  the  courts  to  pronounce  finally  upon 
the  question  as  to  which  of  the  two  acts  was. 
constitutional?  We  have  no  doubt  that  the 
legislature  of  1895  had  this  power.  The 
members  of  that  body  took  the  oath  taken  by 
all  those  who  perform  official  duties,  namely, 
that  they  would  support  the  constitution.  It 
those  legislators  believed,  under  their  oaths, 
that  there  was  no  valid  apportionment  law 
in  existence,  based  upon  the  last  enumera- 
ti<»i,  it  was  their  solemn  duty  to  pass  such  a 
law.  Their  enactment  of  such  a 'law  was  in 
Itself,  In  effect  an  appeal  to  the  courts  to 
decide  whether  they  were  mistaken  or  not 
and  to  say  which  of  the  acts,  if  either,  was 
the  valid  and  constitutional  law  of  the  stat& 
"Every  department  of  the  government"  says 
Judge  Gooley,  in  his  Constitutional  Limita- 
tions (chapter  4),  "and  every  official  of  every 
department  may  at  any  time,  when  a  duty 
Is  to  be  performed,  be  required  to  pass  upon 
a  question  of  constitutional  construction." 
And  again,  in  the  same  connection,  be  says: 
"We  shall  find  the  general  rule  to  be  that 
whenever  an  act  is  done  which  may  become 
the  subject  of  a  suit  or  proceeding  in  court, 
any  question  of  constitutional  authority  that 
was  raised,  or  that  might  have  been  raised, 
when  the  act  was  done,  will  be  open  for 
consideration  In  such  suit  or  proceeding,  and 
that,  as  the  courts  must  finally  settle  the  con- 
troversy, so,  also,  will  they  finally  determine 
the  qu^tlon  of  constitutional  law."  It  may 
be  admitted,  then,  that,  as  both  the  act  of 
1895  and  that  of  1893  are  before  the  court 
as  acts  of  the  legislature,  In  due  form  and 
duly  authenticated,  and  the  constitutionality 
of  both  Is  questioned,  we  must  determine  the 
validity  of  each.  If,  on  such  examination, 
one  act  is  found  valid,  and  the  other  Invalid, 


1  Appeal  dismissed  without  opinion. 


Digitized  by 


Google 


984 


NORTHEASTERN  REPORTER,  VoL  42. 


and. 


the  case  is  ended;  so,  also,  If  both  are  found 
Invalid.  If,  however,  both  acts  should.  In 
all  respects,  except  as  to  the  date  of  enact- 
ment, be  found  to  comply  with  the  constitu- 
tional requirements,  then  it  would  follow, 
from  what  we  have  heretofore  said,  that,  the 
act  of  lHi3&  be.ng  In  itself  a  valid  apportion- 
ment law,  the  legislature.  In  1895,  or  at  any 
other  time  prior  to  the  next  enumeration, 
could  have  no  warrant,  under  the  constitu- 
tion, to  enact  another  apportionment  law,  and 
the  act  of  1895  would,  for  that  reason  alone, 
be  void;  while  the  act  of  1893,  being  valid, 
would,  during  the  enumeration  period  when 
It  was  passed,  and  until  the  passage  of  a  val- 
id apportionment  act  after  the  ensuing  enu- 
meration, be  the  sole  law  upon  the  subject 
of  apportionment.  It  therefore  becomes  nec- 
essary, apart  from  any  question  as  to  the 
time  of  the  malcing  of  either  apportionment, 
to  determine  the  constitutionality  of  the  act 
of  1895  and  also  jf  the  act  of  1893.  By  sec- 
tion 4  of  article  4  of  the  constltnti(m,  as  we 
have  seen,  an  enumeration  of  the  yoters  of 
the  state  is  to  be  taken  once  every  six  years. 
The  ensuing  sections  (5  and  6)  of  the  same 
article  provide  for  apportionment  as  follows: 

"Sec.  6.  The  number  of  senators  and  rep- 
resentatives shall,  at  the  session  next  fol- 
lowing each  period  of  making  such  enumera- 
tion, be  fixed  by  law,  and  apportioned  among 
the  several  counties,  according  to  the  male 
inhabitants  above  twenty-one  years  of  age 
in  each:  provided,  that  the  first  and  sec- 
ond elections  of  members  of  the  general  as- 
sembly, under  this  constltntion,  shall  be  ac- 
cording to  the  apportionment  last  made  by 
the  general  assembly  before  the  adoption  of 
this  constitution. 

"Sec.  6.  A  senatorial  or  representative  dis- 
trict, where  more  than  one  county  shall  con- 
stitute a  district,  shall  be  composed  of  con- 
tiguous counties;  and  no  county,  for  sena- 
torial apportionment,  shall  ever  be  divided." 

It  is  clear,  from  these  sections,  that,  in  pro- 
viding for  an  apportionment  of  members  of 
the  general  assembly,  two  main  objects  were 
kept  in  view  by  the  f ramers  of  the  constitu- 
tion,—one  being  local  county  representation; 
the  other,  proportionate  representation  of  all 
the  people.  The  counties,  as  governmental 
subdivisions  of  the  state,  and  the  Inhabit- 
ants, according  to  their  number  in  each  coun- 
ty, were  to  be  represented.  The  striking  and 
comprehensive  language  of  the  constitution 
is:  "The  number  of  senators  and  representa- 
tives shall  •  •  •  be  fixed  by  law,  and 
apportioned  among  the  several  counties,  ac- 
cording to  the  number  of  male  Inhabitants 
above  twenty-one  years  of  age  In  each." 
Either  of  these  objects— county  representa- 
tion, or  proportionate  popular  representation 
—might  be  attained  in  perfection,  were  it 
not  for  the  necessity  of  also  attending  to  the 
other  object;  but  the  design  was  that  nei- 
ther be  neglected  or  sacrificed  for  the  other. 
The  most  exact  proportionate  representation 
would  be  secured  by  making  a  single  dis- 


trict of  the  state,  and  electing  all  the  mem- 
bers by  the  people  at  large.  E<ach  voter 
would  thus  have  his  absolute  and  equal 
weight  with  every  other  voter  in  selecting 
the  members  of  the  general  assembly.  Bnt, 
besides  resulting  in  the  admitted  evil  of 
making  the  general  assembly  solidly  of  one 
political  party,  at  least  so  far  as  elected  at 
the  same  time,  and  thus  wholly  stifling  tlie 
voice  of  the  minority,  this  exactness  of  pro- 
portionate representation  would  also  be  at- 
tained at  the  total  sacrifice  of  local  county 
representation.  On  the  other  hand,  if  coun- 
ty representation  only  should  be  considered, 
then  proportionate  representation  of  popula- 
tion in  large  and  in  small  counties  would  be 
wholly  lost  sight  of.  To  secure  the  fullest 
possible  local  county  representation  with  the 
nearest  proportionate  representation  of  the 
voters  In  each  county  Is  the  approximate  re- 
sult to  be  reached  from  these  two  require- 
ments of  the  constitution.  The  working  out 
of  this  approximation  is  a  practical  problem, 
to  be  left  to  the  patriotism  and  good  judg- 
ment of  the  legislature,  and  hence  not  re- 
viewable by  the  courts,  except  for  gross 
abuse  of  discretion,  and  provided,  only,  that 
both  objects  contemplated  in  the  constltn- 
tion be  kept  in  view  In  the  law  enacted  by 
the  general  assembly.  People  v.  Thompson, 
supra.  By  section  3  of  article  4  of  the  con- 
stitution it  is  provided  that  senators  shall 
be  elected  for  a  term  of  four  years,  and  rep- 
resentatives for  a  term  of  two  years,  from 
the  day  next  after  general  election.  And  in 
section  3  of  article  15  It  Is  declared  that 
whenever,  either  in  the  constitution  or  in  any 
law  thereunder,  it  is  provided  "that  any  of- 
ficer, other  than  a  member  of  the  general 
assembly,  shall  hold  his  oflSce  for  any  given 
term,  the  same  shall  be  construed  to  mean 
that  such  officer  shall  hold  his  office  for  sacb 
term  and  until  his  successor  shall  have  been 
elected  and  qualified."  Construing  these  two 
provisions  of  the  constitution  together,  it  is 
apparent  that  the  members  of  the  general 
assembly  remain  in  office  only  during  tbe 
terms  for  which  they  were  elected.  Sena- 
tors can  under  no  circumstances  hold  office 
after  four  years,  nor  representatives  after 
two  years,  from  the  day  next  after  gen- 
eral election.  So  Jealous  were  the  people, 
in  framing  the  constitution,  of  the  possi- 
ble usurpation  of  power  on  the  part  of  the 
legislature,  that  they  thus  expressly  excepted 
members  of  the  general  a88emt>ly  from  that 
provision  according  to  which  all  other  of- 
ficers are  authorized  to  hold  their  offices  nn- 
tll  their  successors  are  elected  and  qualified. 
But,  while  the  general  assembly  is  thus  pre- 
vented from  any  attempt  at  perpetuating  Its 
existence  by  extending  the  terms  of  office 
of  its  members,  yet  there  would  be  but 
little  thus  gained  or  saved  to  the  people  It 
the  legislature  might,  through  an  unequal 
apportionment,  perpetuate  its  power  by  in- 
suring the  re-election  of  its  members,  or  the 
election  of  new  members  who. should  be  In 
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aympaXby  with  those  engaged  In  nsnrping 
and  perpetuating  power  against  tbe  wUl  of 
the  majority  of  tbe  people. 

Tbe  principle  of  proportionate  representa- 
tion baa  always  obtained  In  Indiana,  eyen 
from  a  time  preceding  tbe  formation  «f  tbe 
constitution  of  tbe  United  States.  From  tbe 
passage  of  tbe  ordinance  for  the  government 
of  tbe  Northwestern  Teirltoiy,  July  13,  1787, 
oat  of  which  territory  our  commonwealth 
was  afterwards  formed,  this  principle  of 
proportionate  representation  has  been  of  the 
▼ery  essence  of  our  local  self-government. 
The  ordinance  of  1787  names  proportionate 
representation  In  tbe  same  category  with 
tbe  writ  of  habeas  corpna,  trial  by  jury, 
and  due  process  of  law,  as  fundamental 
rights  to  which  the  people  of  tills  territory 
shall  always  be  entitled.  On  the  formauon 
of  oor  state  government,  in  1810,  tbe  con- 
stitution then  adopted  retained,  in  article  3, 
the  same  principle  of  proportionate  represen- 
tation,  based  upon  an.  enumeration  of  the 
Inhabitants  every  five  years.  Finally,  on 
tbe  adoption  of  the  present  constitution.  In 
1861,  the  principle  was  still  continued.  So 
that  for  over  100  years,  the  unvarying  law 
of  this  territory  and  state  has  been,  as  af- 
firmed by  the  Fathers  ot  1787.  "The  Inhabit' 
ants  ot  said  territory  shall  always  be  enti- 
tled to  the  benefit  of  *  *  *  a  proportionate 
representation  of  the  people  In  the-  legis- 
lature." It  is  true  that  the  ordinance  of 
1787,  and  the  constitution  of  1816,  are  no 
longer  In  force,  only  in  so  far  as  provisions 
of  those  Instruments  have  been  retained  in 
our  present  constitution.  The  principle  of 
proportionate  representation  in  the  legisla- 
ture has,  however,  been  so  retained,  and 
consequenUy  has  been  the  law  here  during 
the  whole  period  covered  by  those  three 
charters  of  free  government  in  Indiana.  It 
Is  provided  in  tbe  second  section  of  article 
1  of  the  constitution  of  the  United  States 
that  "the  number  of  representatives  shall 
not  exceed  one  for  every  thirty  thousand, 
bat  each  state  shall  have  at  least  one  repre- 
sentative." Under  the  first  census,  congress, 
In  obedience  to  this  provision  of  the  constitu- 
tion, fixed  tbe  number  of  representatives  at 
120.  By  this  apportionment,  Massachusetts 
was  entitied  to  15  representatives,  with  an 
excess  of  25,327,  for  which  an  additional 
representative  was  given.  Other  states,  also, 
having  large  fractions  of  population  left 
after  supplying  their  respective  quotas  of 
representatives,  based  on  the  given  ratio, 
were  each  awarded  an  additional  represen- 
tative, while  states  having  but  a  small  ex- 
cess were  each  denied  an  additional  repre- 
sentative. President  Washington,  with  tbe 
advice  of  Jefferson,  Madison,  and  others, 
vetoed  the  bill,  as  In  violation  of  the  con- 
stitutional provision  above  set  out,  that  "the 
number  of  representatives  shall  not  exceed 
one  for  every  thirty  thousand."  Tbe  exact 
mathematical  rule  of  apportionment,  thus 
Insisted  upon  In  the  beginning,  proved  no- 


satisfactory,  Inasmuch  as  It  resulted  in  leav- 
ing a  number  of  representatives  unassigned, 
owing  to  the  fractions  of  population  left  un- 
represented after  filling  the  quotas  to  which 
tbe  several  states  were  entitied  by  reason 
of  their  full  ratios  of  representation.  The 
qnestion  continued  to  trouble  congress  until 
1832,  when  tbe  rule  adopted  was  that  after 
each  state  was  given  one  representative, 
and  also  the. full  number  to  which  it  should 
be  entitied  by  reason  of  Its  population,— 
being  one  representative  for  each  ratio,— 
the  remaining  representatives  should  be  as- 
signed, one  each,  to  those  states  having  tbe 
largest  fractional  remainders  of  population. 
This  has  since  continued  to  be  tbe  law.  In 
advocacy  of  the  rule  of  approximation  thus 
adopted,  Mr.  Webster,  then  in  tbe  United 
States  senate,  said:  "The  constitution,  there- 
foire,  must  be  understood,  not  as  enjoining 
an  absolute  relative  eqnality,  because  tliat 
would  l>e  demanding  an  impossibility,  but 
as  requiring  congress  to  make  an  apportion- 
ment of  representatives  among  tbe  several 
states  according  to  their  respective  numbers, 
as  near  as  may  be.  If  exactness  cannot, 
from  the  nature  of  things,  be  attained,  then 
tbe  nearest  jiracticable  approach  to  exact- 
ness ought  to  be  made.  Congress  is  not 
absolved  from  all  rule  merely  because  the 
rule  of  perfect  Justice  cannot  be  applied. 
In  such  a  case,  approximation  becomes  a 
rale.  It  takes  the  place  of  the  other  rule, 
which  would  be  preferable,  but  Is  found  in- 
applicable, and  becomes  itself  an  obligation 
of  binding  force."  Tbe  constitution  of  this 
state,  nice  that  of  tbe  United  States,  pro- 
vides for  an  absolute  rule  of  apportionment; 
not,  as  In  some  ot  oor  sister  states,  that  the 
apportionment  shall  be  "as  nearly  as  may 
be,"  or  "as  nearly  as  practicable,"  accord- 
ing to  the  inhabitants  of  each  county,  but 
that  It  shall  be,  simply,  "according  to  the 
number  of  male  Inhabitants  above  twenty- 
one  years  of  age  in  each."  Much,  there- 
fore, ot  what  is  said  by  the  court  of  ap- 
peals of  New  Xorl{  and  the  supreme  court 
of  Illinois  in  People  v.  Rice  and  People  v. 
Thompson,  supra,  as  to  the  discretion  of  the 
legislature  in  making  apportionments,  is  in- 
applicable to  the  case  before  us.  Our  con- 
stitution requires  that  legislative  apportion- 
ment shall  be  according  to  the  number  of 
inhabitants,  and  that  requirement  Is  quite 
as  binding  as  the  injunction  that  a  district 
formed  of  two  or  more  counties  "shall  be 
composed  of  contiguous  counties,"  or  that 
"no  connty,  for  senatorial  apportionment, 
shall  ever  be  divided."  One  mandate  of  the 
constitution  must  be  respected  as  well  as 
another,  and,  as  Webster  said,  if  the  man- 
date cannot  be  absolutely  obeyed,  it  should 
be  observed  at  least  as  nearly  as  may  be. 
"The  nearest  approximation  to  exact  truth 
or  exact  right,  when  that  exact  truth  or 
exact  right  cannot  be  reached,  prevails  Ir 
other  cases,  not  as  matter  of  discretion,  but 
as  an  intelligible  ai«d  definite  role,  dictated 
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by  Justice,  and  conforming  to  the  common 
sense  of  mankind."  While  it  is  true,  there- 
fore, as  already  said,  that  the  legislature 
has,  and,  in  the  nature  of  things,  must  have, 
large  discretion  in  making  an  apportionment, 
yet,  as  held  In  Parker  t.  State,  supra:  "It 
cannot  be  successfully  maintained  that  the 
incumbents  of  any  department  of  tne  gov- 
ernment have  a  discretion  to  disregard  the 
constitution  of  the  state.  *  *  *  It  Is  safe 
to  say  that,  where  the  act  of  cither  of  the 
three  departments  is  in  -violation  of  the  con- 
stitution of  the  state,  such  act  Is  not  -within 
the  discretion  confided  to  that  department." 
C!onsldering,  then,  the  act  of  1895  In 'the 
light  of  these  principles,  the  main  objection 
urged  against  it  is  what  are  called  the  "double 
districts";  that  is,  the  grouping  of  two  or 
more  counties,  neither  or  none  of  which  baa 
a  voting  poptiladon  equal  to  the  ratio  tor  a 
senator  or  a  representative,  and  giving  to  the 
district  so  formed  more  than  one  senator  or 
representative.  The  court  will  take  notice  of 
a  census  or  oth«r  enumeration  made  under 
the  authority  of  the  state  or  of  the  United 
States;  also,  of  the  location,  boundaries,  and 
juxtaposition  of  the  several  counties  of  the 
state.  State  v.  Cunningham,  supra.  By  the 
act  of  1885  the  counties  of  Randolph,  Dela- 
ware, and  Madison  are  grouped  into  one  dis- 
trict, which  Is  given  two  senators.  By  the 
enumeration  of  1889,  under  wlilch  the  ap- 
portionment of  1895  was  made,  there  were  In 
the  county  of  Randolph  7,250  male  inhabit- 
ants over  the  age  of  21  years;  in  Delaware, 
7,138;  and  In  Madison,  8,010.  The  ratio,  or 
average  number  of  such  voting  Inhabitants  In 
the  state  entitled  to  be  represented  by  one 
senator  in  the  general  assembly,  was  11,020. 
None  of  the  counties  in  this  double  district, 
therefore,  had  a  voting  population  equal  to 
the  ratio  for  a  senator,  and  yet  each  of  them 
Is  allowed  to  vote  for. two  senators.  It  was 
said  in  Parker  v.  State,  supra,  In  speaking 
of  Clark  county,  and  also  of  Bro-vra  county, 
in  relation  to  the  apportionment  of  1891,— 
each  of  those  counties  having  a  voting  popu- 
lation less  than  the  ratio  for  a  senator:  "When 
a  county  of  that  size  has  been  assigned  to  a 
senatorial  district,  and  given  a  voice  in  the 
election  of  one  senator,  it  ceases.  In  our 
opinion,  to  be  a  factor  in  any  legitimate 
scheme  of  apportionment  for  senatorial  pur- 
poses." That,  In  the  act  of  1885,  the  scheme 
of  apportionment  by  which  this  double  rep- 
resentation was  secured  dilTered  from  the 
scheme  or  plan  adopted  in  the  act  of  1891, 
can  make  no  difference.  The  end  attained  is 
the  same,  whether  it  be  done  by  a  double  dis- 
trict, or  by  two  single  districts.  In  either 
scheme  a  county  having  less  than  the  ratio 
entitling  it  to  be  represented  by  one  senator 
Is  nevertheless  given  a  voice  In  the  election 
of  two  senators.  Indeed,  the  scheme  adopted 
in  the  act  of  1891  is  the  less  objectionable. 
In  that  apportionment  the  counties  of  Clark, 
Scott,  and  Jennings,  none  of  them  having  a 
population  equal  to  the  ];atio,  were  joined  In 


one  district,  and  given  a  senator.  So  the 
counties  of  Olark  and  Jefferson,  neither  with 
a  population  equal  to  the  rado,  were  formed 
<nto  another  district,  and  given  a  soiator. 
If  the  four  counties  were  put  Into  one  dis- 
trict, and  given  two  senators,  bp  they  might 
have  been,  according  to  the  scheme  adopted 
In  the  act  of  1895,  the  result  could  have  been 
no  more  unjust  than  It  was, — the  four  coun- 
ties controlling  the  election  of  two  soiatorB 
by  either  plan.  But  in  truth  the  plan  adopt- 
ed in  the  act  of  1891  Is  the  more  nearly  equi- 
table, for  the  reason  that,  by  making  two 
single  districts,  instead  of  one  double  dis- 
trict, It  might  be  possible  for  each  district  to 
elect  a  senator  of  its  choice,  notwitbstandlag 
the  vote  of  the  common  county  thrown  In  to 
control  each  district,  whereas.  If  the  four 
counties  were  thrown  together,  the  combina- 
tion would  be  sure  to  carry  both  senators. 
The  plan  of  the  act  of  1891,  condemned  as  It 
was  (and  rightfully  so)  by  this  court  hi  Par- 
ker V.  State,  -was  y^t  nearer  to  the  consU- 
tntlonal  standard  (local  county  repres^tita-' 
Hon)  than  is  the  double-district  system  of  the 
act  of  1895.  So  odious,  indeed,  has  this 
double-district  system  been  regarded,  that  In 
the  constitutions  of  many  of  the  states  It  has 
been  specifically  forbidden,  and  the  single- 
district  system  alone  authorized,  even  so  far 
as  to  require  that  a  county  entitled  to  more 
than  one  member  should  be  divided  Into  as 
many  districts  as  there  are  members.  The  ob- 
servations made  In  regard  to  the  double  sen- 
atorial district  of  Randolph.  Delaware,  and 
Madison  apply  also  to  the  district  made  up 
of  the  counties  of  Clinton,  Boone,  and  Mont- 
gomery, and  also  to  that  composed  of  the 
counties  of  Miami,  Wabash,  and  Huntington. 
None  of  those  counties  had  a  voting  popula- 
tion equal  to  the  number  fixed  for  one  sen- 
ator, and  yet  each  Is  given  a  voice  In  the  elec- 
tion of  two  senators.  What  is  said  of  the 
double  senatorial  districts  is  likewise  true  of 
the  double  representative  districts.  The  ratio 
for  the  election  of  a  member  of  the  house  of 
representatives,  according  to  the  enumeration 
of  1889,  was  5,510.  The  county  of  Perry  bad 
4,152;  Crawford,  3,076;  and  Orange.  3,4S4. 
None  of  these  counties,  therefore,  had'  a  rot- 
Ing  population  equal  to  the  ratio  for  one  rep- 
resentative; yet,  by  throwing  the  three  into 
one  district,  each  county  was  given  a  voice 
In  the  election  of  two  representatives.  The 
same  may  be  saI4  of  the  double  representa- 
tive district  of  Bro-wn,  Johnson,  and  Morgan^ 
and  that  ot  Monroe,  lA-wrence,  and  Martin. 

It  may  be  replied  that,  by  thus  thro-wlng 
counties  into  a  double  district,  equality  of  pro- 
portionate representation  is  more  nearly  se- 
cured, and  the  fractions  of  population  over 
and  above  even  ratloe  are  reduced  in  nnmbcr 
and  amount.  If  this  argument  were  good.  It 
should  be  pushed  further.  The  greater  the 
number  of  counties  grouped  Into  one  district, 
the  fewer  wil)  be  the  fractions  of  excess  In 
population,  and  the  more  exact  will  be  the 
proportionate  representation  of  the  people  In 
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tbe  general  assembly.  If  tbe  number  of  comi- 
ties in  a  senatorial  district,  and  likewise  In 
a  representatlTe  district,  were  increased  to 
82,— being  the  whole  number  in  the  state,— 
the  perfectlor  of  equal  proportionate  represen- 
tation would  be  attained.  But  If  the  senators 
and  representatives  were  thus  elected  by  tb» 
people  at  large,  and  on  one  ticket  tor  the 
whole  state,  there  would,  as  we  have  already 
seen,  be  a  total  loss  of  local  representation^— 
the  most  precious  right  of  free  govenmient 
The  counties  would  be  obliterated.  Yet,  as 
we  have  also  seen,  the  constitution  provides 
for  county  representation,  quite  the  same  as 
for  proportionate  representation.  The  words 
used  in  section  6  of  article  4,  as  already  quot- 
ed, are:  "The  number  of  senators  and  rep- 
resentatives shall  •  •  •  be  fixed  by  law, 
and  apportioned  among  the  several  counties, 
according  to  the  number  of  male  inhabitants 
above  twenty-one  years  of  age  In  each."  Lio* 
cal  repres^itatlon  was  deemed  by  the  fram- 
ers  of  the  constitution  to  be  as  necessary  as 
proportionate  representation.  So  the  mem- 
bers of  the  general  assembly- were  not  only  to 
be  apportioned  "according  to  the  number"  ot 
Inhabitants,  but  were  to  be  apportioned 
"among  the  several  counties,"  and  according 
to  tbe  number  of  Inhabitants  "in  each."  The 
rule,  as  stated  by  Pinney,  J.,  in  State  v.  Cun- 
ningham, supra,  dtlng  Sedg.  St  &  Gonst. 
Law,  200,  and  End.  Inteip.  St  |  2S,  is  "that 
effect  Is  to  be  given  to  every  clause  or  word 
of  a  statute,  and  no  word  is  to  be  treated  as 
unmeaning,  if  a  construction  can  be  legiti- 
mately found  which  will  preserve  it  and  make 
It  eftpctnal;  and  this  rule  is  applicable  with 
(ipeoial  force  to  written  constitutions,  In  which 
the  people  will  be  presumed  to  have  expressed 
themselves  in  careful  and  measured  terms, 
corresponding  with  the  immense  Importance 
of  the  powers  delegated,  leaving  as  little  as 
possible  to  Implication";  citing,  also,  Gooley, 
CSonst  Lim.  72,  and  numerous  other  author- 
ities. In  the  section  quoted  from  our  con- 
Btitntlon,  not  only  are  "the  several  counties" 
named  as  entitled  to  representation,  but  par- 
ticular attention  Is  drawn  to  the  representa- 
tion of  the  Inliabltants  "In  each"  of  the  coun- 
ties. And  in  section  8  of  article  4  It  is  fur- 
ther provided  that  "no  county,  for  senatorial 
apportionment  shall  ever  be  divided."  Re- 
gard for  the  integrity  of  the  county,  as  a 
governmental  subdlvlBion  of  the  state,  is  ttans 
made  an  essential  feature  In  every  valid  plan 
of  apportionment 

The  people  of  a  county  have  common  in- 
terests and  objects,  peculiar  to  themselves, 
and  intimate  public  relations  with  each  oth- 
er. Hence,  when  the  constitution  was  form- 
ed, It  was  deemed  of  vital  Importance  that 
the  integrity  of  counties,  in  tbe  formation 
of  legislative  districts,  should  be  thus  care- 
fully guarded,  "to  the  end  that  each  county 
having  sufficient  population  should  have  its 
own  representatives  In  the  legislature,  chos- 
en by  its  own  electors,  and  them  only,  and 
owing  no  divided,  perhaps  conflicting,  alle- 


giance to  any  other  constlttiency.*'  True,  be- 
cause of  the  sparse  pottulation  in  certain 
parts  of  the  state,  it  was,  and  is,  necessary, 
in  some  cases,  to  include  more  than  a  single 
county  in  one  district  This,  however,  is  but 
a  partial,  thpugh  necessary,  exception  to  the 
rule  that  each  county  Is  entitled  to  Its  own 
representative.  See  Chief  Justice  Lyon,  In 
State  V.  Cunningham,  supra.  Each  county, 
and  each  district  consisting  of  two  or  more ' 
counties,  and  being  the  least  number  having 
a  population  equal  to  the  numerical  unit  for 
representation  in  the  general  assembly,  is 
entitled,  absolutely,  to  one  member  in  the 
legislature.  Id.  See,  also,  Parker  v.  State, 
supra.  It  is  therefore  apparent  that  in  aU 
the  double  districts  formed  by  the  act  of 
1B96,  although  any  one  of  the  three  counties 
so  Joined  did  not  have  a  voting  population 
equal  to  the  ratio  for  a  member  in  the  gen- 
eral assembly,  yet  that  any  two  of  such 
counties  being  adjacent  and  having  together 
such  BOfflclent  population,  were  quite  as 
much  entitled  to  their  senator  or  representa- 
tive as  any  single  county  with  such  popula- 
tion would  be.  The  constltntlon  protected 
those  with  such  pop^atlon  from  being  over- 
whelmed by  the  unfriendly  population  of  an- 
other county. ' 

It  may  be  urged  that  cases  might  arise 
where  double  districts  would  be  necessary, 
in  order  to  secure  approximate  equality  in 
proportionate  representation.  It  is  certain, 
however,  as  we  are  satisfied,  that  other 
methods,  leas  obnoxious  to  the  requirement 
of  the  constitution,  can  be  resorted  to  In  such 
extreme  and  exceptional  cases,  should  they 
arise.  In  case  of  counties  having  a  less  vot- 
ing population  than  the  ratio  of  representa- 
tion, and  also  in  case  of  fractions  of  popula- 
tion left  after  giving  the  county  the  rep- 
resentation to  which  it  is  Itself  entitled, 
great  discretion  must,  of  course,  be  left  to 
the  legislature,  in  grouping  such  counties  for 
representation.  But  In  no  case  can  a  coun- 
ty having  less  than  the  ratio  be  so  grouped 
with  other  counties  aa  to  have  a  voice  In  the 
election  of  more  than  one  member  of  the 
general  assembly,  whenever  it  Is  possible 
to  avoid  It.  And  in  disposing  of  such  coun- 
ties with  population  less  than  the  ratio,  and 
also  in  disposing  of  the  fractions  of  excess 
of  population  over  the  ratio  or  ratios  In  other 
counties,  as  said  by  Chief  .Tustlce  Morse  in 
Board  of  Sup'rs  of  CountjT  of  Houghton  v. 
Secretary  of  State,  supra,  "There  can  be 
no  legislative  discretion,  under  the  constitu- 
tion, to  give  a  county  of  less  population  than 
another  a  greater  representation."  As  in  the 
apportionment  for  members  of  congress, 
when  the  several  counties  have  been  given 
the  representation  to  which  they  are  sever- 
ally entitled  by  reason  of  their  full  ratios, 
then  the  largest  excesses  over  such  ratios 
should  receive  first  consideration.  These  are 
salutary  rules,  to  be  applied  in  every  case 
where  It  is  practically  possible  to  do  so. 

But  it  may  be  said,  when  tbe  legislature. 
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In  the  exercise  of  Its  best  Judgment  and  dis- 
cretion, has  formed  the  several  counties  Into 
■Ingle  senatorial  and  representative  districts, 
there  may  still  remain  large  excesses  of  popa- 
latlon  over  the  ratios  unrepresented.  To 
this  It  may  be  answered,  as  said  In  Parker 
V.  State:  "When  It  is  found  that  exact 
equality  cannot  be  attained,  wbwe  the  In- 
tegrity of  the  county  Is  preserved,  approxi- 
mation becomes  a  rule  as  binding  upon  the 
general  assembly  as  any  other  rule  fixed  by 
the  constitution.  •  •  *  The  constitution 
requires  that  the  state  shall  be  apportioned 
every  six  years  according  to  the  male  in- 
habitants over  the  age  of  twenty-one  years 
In  each  county.  It  contemplates  the  forma- 
tion of  districts,  each  embracing,  as  nearly 
as  possible,  an  equal  number  of  electors  of 
the  state.  But  the  rule  requiring  an  approxi- 
mation to  equality  forbids  the  formation  of 
districts  containing  large  fractions  unrep- 
resented, when  It  Is  possible  to  avoid  it, 
while  other  districts  are  largely  over  repre- 
sented." This  mle  of  approximation,  tbus 
prominently  set  out  in  Parker  v.  State,  as 
It  is  also  repeated  and  Insisted  upon  in  this 
case,  must,  of  course,  be  understood  as  en- 
tering Into  every  rule  laid  down  in  relation 
to  apportionment  As  said  by  Webster, 
when  the  exact  requirement  of  the  consti- 
tution cannot  be  observed,  then  the  obliga- 
tion of  observing  such  requirement  as  nearly 
as  ^possible  becomes,  itself,  of  binding  force 
nn&er  the  constitution. 

It  is  further  urged  against  the  apportion- 
ment law  of  1895  that  it  violates  sections 
2,  8,  and  7  of  article  4  of  the  constitution, 
by  placing  In  districts  having  "hold  over" 
senators  certain  counties  which,  under  for- 
mer apportionment,  voted  four  years  pre- 
viously for  senators,  and  should  vote  at  the 
next  election  for  successors  to  such  senators, 
but  which,  under  this  apportionment,  could 
not  vote  until  two  years  later  for  senators; 
thus  depriving  the  electors  of  such  transfer- 
red counties  from  voting  for  senators  oftener 
than  once  in  six  years,  whereas  they  are 
eiftltled,  under  the  constitution,  to  vote  for 
senators  every  four  years.  There  can  be  lit- 
tle doubt  that  the  transfer  o{  counties  from 
districts  which  would  have  elected  senators 
at  the  next  election  thereafter  to  districts 
which  would  not  elect  until  two  years  there- 
after might  become  a  source  of  great  abuse 
of  legislative  discretion;  and  if  it  appeared 
that  such  abuse  of  discretion  were  gross 
or  wanton,  or  indulged  in  merely  to  disfran- 
chise voters  of  certain  counties,  allowing 
them  to  vote  for  senators  but  once  in  six 
years,  while  voters  in  other  counties  were 
permitted  to  vote  for  senators  once  in  two 
years,  the  apportionment  thus  made  might 
be  declared  Invalid.  While  it  cannot  be  said, 
as  an  abstract  proposition,  that  such  trans- 
fer of  counties  into  "hold  over"  senatorial  dis- 
tricts is,  in  itself,  unconstitutional,  because. 
If  It  were  so  held,  it  might  be  quite  difficult, 
or  even  Impossible^  with  a  due  observance 


of  other  provisions  of  tbe  constitution,  ever 
to  rearrange  the  senatorial  districts  in  any 
six-year  period,  yet,  oa  Oie  assumption  that 
such  an  outrageous  act  of  injustice  had  been 
attempted  and  carried  out  in  an  apportion- 
ment, merely  to  give  to  tbe  people  of  on« 
set  of  counties  an  undue  advantage  over  the 
people  of  other  counties,  we  could  find  no 
words  too  strong  to  express  our  condemna>> 
tlon  of  such  abuse  of  legislative  discretion, 
and  for  this  reason  alone  would  not  hes- 
itate to  declare  such  a  law  invalid.  But, 
having  found  it  necessary  to  pronounce  the 
act  before  us  unconstitutional  for  reasons 
that  admit  of  no  uncertainty  or  doubt,  we 
deem  It  unnecessary  to  further  consider  the 
abuse  here  suggested. 

Some  further  unfair  features  of  tbe  act 
of  1896  are  quite  noticeable.  B^r  example^ 
the  county  of  liarshall,  with  a  voting  popu- 
lation of  6,100,  or  640  over  the  ratio,  is  given 
but  one  representative,  while  the  counties  of 
Noble,  Oibson,  Daviess,  and  Hamilton,  each 
with  a  population  less  than  that  of  Harshall, 
are  yet  given,  not  only  one  reivesentative.  but 
also  a  voice  in  the  election  of  another;  ttann 
violating  the  principle  that  a  coimty  of  less 
population  than  another  should  not  be  given 
a  greater  representation.  It  need  hardly  be 
added  that  such  favoritism  and  injustice 
should  be  avoided  wherever  possible.  In  tbe 
case  of  Daviess  county,  the  additional  rep- 
resentative was  secured  at  the  sacrifice  of  at 
least  two  other  elements  of  a  fair  apportion- 
ment The  small  excess  in  that  county,  331, 
is  merely  to  make  contiguous,  and  so  control 
the  vote  of,  Knox  and  Dubois  counties.  Yet 
Dubois  alone  had  nearly  enough  population 
to  be  entitled  to  a  representative,  and,  with 
the  excess  in  Knox,  had  more  than  enough 
to  give  the  two  counties  such  representatiyeb 
The  placing  of  Daviess  with  those  two  comi- 
ties, being  itself  already  assigned  one  rep- 
resentative, and  throwing  it  between  those 
counties,  in  a  farced  union,  so  as  to  control 
the  election  of  a  second  representative,  has 
to  it  no  element  of  Justice  or  fairness,  pro- 
vided only  such  result  could  possibly  be 
avoided.  A  like  wrong  is  done  in  thrusting 
Gibson  between  Pike  and  Vanderburgh, 
which  could  be  Justified  only  on  the  ple« 
of  absolute  necessity.  Other  instences  may 
be  found,  not  so  objectionable,  perhaps,  but 
which  would  be  absent  from  a  perfectly  fair 
apportionment  Thus,  it  may  be  noted  that 
the  county  of  Tippecanoe  had  one  full  ratiow 
for  which  it  was  given  a  representative,  with 
an  excess  of  4,340,  for  which  it  was  given 
another  representotive,  while  tbe  county  of 
Tipton,  with  4,386  voting  inhabitants,  was 
refused  a  separate,  representative. 

The  unconstitutionality  of  tbe  apportloi»> 
ment  act  of  1896  being,  therefore,  evident 
from  the  provisions  of  the  constitution,  and 
from  the  princip'.es  established  by  tbe  courts, 
and  particularly  by  this  court  in  the  case  ot 
Parker  v.  State,  supra,  it  remains,  in  order 
to  determine  whether  tbe  relator  was  entl- 
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tied  to  the  relief  demanded  by  him,  to  in* 
quire  as  to  the  constitutionality  of  the  act  of 
1S93. 

The  unconstitutionality  of  tliia  act  la  read- 
Uy  apparent,  both  from  what  we  have  said 
as  to  the  act  of  1895,  and  also  from  the  deci- 
sion In  the  case  of  Parker  y.  State.  In  the 
flrat  place,  there  are  two  double  representa- 
tive districts.  Neither  Dubois,  Martin,  Orange, 
nor  Lawrence  county  had  a  population  equal 
to  the  ratio  for  a  separate  representative,  yet 
each  of  them,  by  being  Joined  In  one  district, 
was  given  a  voice  in  the  election  of  two  repre- 
sentatives. By  simply  applying  the  prind- 
Ides  and  arguments  urged  by  counsel  for 
appellee  against  the  double  districts  formed 
by  the  act  of  li^,  we  could  but  make  a  like 
holding  as  to  the  unconstitutionality  of  this 
double  representative  district  formed  by  the 
act  of  1883.  The  district  of  Adams,  Jay,  and 
Blackford  is  even  more  objectionable.  Nei- 
ther Adams  nor  Blackford  was  alone  enti- 
tled to  a  representative,  though  both  together 
would  have  been  entitled  to  one,  while  Jay 
alone  was  entitled  to  a  representative,  yet 
all  these  were  Joined,  and  given  two  repre- 
sentatives. So,  in  the  senatorial  apportion- 
ment, the  county  of  Clark,  which  did  not 
have  a  voting  population  equal  to  the  ratio 
for  one  senator,  was  yet  Joined  In  one  dis- 
trict to  Scott  and  Jennings,  and  in  another 
to  Jefferson,  and  thus  given  a  voice  in  the 
election  of  two  senators.  This  act,  also,  as 
does  that  of  1895,  offends  against  the  prin- 
ciple that  a  county  of  less  population  than 
another  should  not  be  given  a  greater  repre- 
sentation, unless  it  should  be  absolutely  nec- 
essary to  do  so.  The  county  of  Shelby,  with 
a  voting  population  of  6,545,  being  1,035  over 
the  ratio,  and  the  county  of  Dearborn,  with 
a  voting  population  of  6,382,  being  872  over 
the  ratio,  are  each  given  one  representative, 
and  also  a  voice  in  the  election  of  another, 
while  the  counties  of  Randolph,  Delaware, 
Boone,  Wabash,  Huntington,  and  Grant,  each 
with  a  greater  voting  population  than  ei- 
ther Shelby  or  Decatur,  are  given  each  one 
representative  only.  A  graver  violation  of 
this  principle  Is  found  in  the  case  of  the 
counties  of  Harrison,  Ripley,  Franklin,  Sul- 
livan, Putnam,  and  Tipton,  each  having  a 
voting  population  less  than  the  ratio,  but 
each  of  which  is  given  a  representative,  be- 
ing all  that  they  could  be  entitled  to;  yet 
each  of  those  counties  is  also  given  a  voice 
In  the  election  of  an  additional  representa- 
tive. The  district  consisting  of  Ripley,  Frank- 
lin, and  Union  Is  the  most  objectionable  of 
this  class,  for  the  reason  that  Union,  the 
only  coun^  of  the  district  not  already  fully 
represented,  had  only  1,976  voters,  and  could 
not,  therefore,  by  its  own  slight  population, 
npbold  the  representative.  The  offense  of 
the  leglsUture  of  1883,  as  also  of  the  legis- 
lature of  1895,  against  the  commands  of  the 
constitution,  Is  the  more  reprehensible  from 
the  fact  that  the  decision  of  this  court  In 
Parker  v.  State  had  then  been  made,  and 


many  of  the  viplatlons  of  the  constltutlou 
made  in  both  those  acts  are  shown  to  be 
Bucb  in  that  dedsion.  Much,  therefore,  of 
what  we  Iiare  said  as  to  the  assumption  of 
unlawful  power  by  the  legislature  of  1895,  is 
equally  applicable  to  the  legislature  of  1883. 
To  all  the  objections  thus  made  to  the  con- 
8tituti<»ality  of  tile  apixurtionment  act  of 
1883,  counsel  for  app«>IIee  make  but  one  re- 
ply. They  gravely  contend  that  the  constitu- 
tionality of  the  act  of  1S83  has  been  adjudi- 
cated, and  the  act  declared  constitutional. 
This  contentlm  Is  based  upon  the  Judgment 
of  the  Marlon  circuit  court  in  the  case  of 
Wlshard  v.  Iienhart,  to  which  we  have  here- 
tofore referred,  and  the  appeal  from  which 
Judgment  (No.  17,385)  was  dismissed  In  this 
court,  on  motion  of  the  api>ellant,  November 
27,  1884.  The  purimse  of  that  action  was  to 
test  the  constitutionality  of  the  apportion- 
ment act  of  1893;  and  by  the  Judgment  of 
said  circuit  court,  rendered  uiion  demurrer 
to  the  complaint,  the  act  was,  in  effect,  held 
to  be  a  valid  law.  At  furthest,— and  we 
should  hesitate  to  give  it  that  force  without 
special  plea,— that  decision  could  be  control- 
ling only  within  the  Jurisdiction  of  the  court 
making  it,  and  tietween  the  parties  to  that 
suit.  The  binding  force  of  such  a  decision, 
as  said  in  5  ChL  Law  J.  863,  quoting  from 
Judge  Cooley,  goes  only  to  this  extent,  name- 
ly, "A  decision  once  made  In  a  particular 
controversy,  by  the  highest  court  empowered 
to  pass  upon  it.  Is  conclusive  upon  the  par- 
ties to  the  litigation  and  their  privies;"  and 
again,  "The  doctrine  of  stare  decisis,  how- 
ever, Is  only  applicable  In  Its  full  force  with- 
in the  territorial  Jurisdiction  of  the  court 
making  the  decision."  Indeed,  it  is  by  no 
means  clear  how  it  was  Intended  by  counsel 
that  the  Judgment  here  referred  to  should  be 
treated  as  a  former  adjudication  of  the  ques- 
tions at  Issue  In  the  case  at  bar.  In  the  first 
place,  the  Judgment  has  not  been  set  out  in 
the  complaint,  nor  has  It  been  In  any  way 
specially  pleaded.  Neither  has  it  been 
pleaded  on  appeal,  even  if  such  plea  could  be 
made  on  appeal.  Elckert  v.  Blnkley,  134 
lud.  614,  33  N.  E.  619,  and  34  N.  E.  441.  But, 
even  if  such  Judgment  Were  pleaded,  It 
would  seem  that  there  could  be  no  question 
of  former  adjudication  entertained,  as  coun- 
sel urge.  "Before  tbt  rule  of  former  adju- 
dication can  be  invoked.  It  must  appear  that 
the  thing  demanded  was  founded  upon  the 
same  cause  of  action;  that  It  was  between 
the  same  parties,  and  found  for  one  of  them, 
against  the  other,  in  the  same  quality.  The 
parties  must  not  only  be  the  same,  but  must 
also  be  suing  In  the  same  right."  E^tts  v. 
WlllBon,  140  Ind.  604,  39  N.  E.  313.  See  the 
learned  work  of  Judge  Van  Fleet  on  Former 
Adjudication  (chapter  11),  and  generally.  It  is 
enough,  on  this  feature  of  the  question,  that 
In  the  case  in  the  circuit  coart,  Albert  W. 
Wlshard  was  the  party  plaintiflT,  while  in 
the- case  at  bar  the  plaintiff  was  the  state  of 
Indiana,,  on  the  relation  vX  Ferd  B.  Baaler. 
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The  parties  plaintiff  were  not  tbe  sAme,  and 
for  this  reason  alone  tbe  rule  of  former  ad- 
judication cannot  apply.  See  Glenn  7.  State, 
46  Ind.  3(38;  Maple  t.  Beach,  43  Ind.  51.  In 
the  former  of  these  cases  it  was  held  that  a 
judgment  in  an  action  brought  by  Margaret 
Clore  against  William  Glenn  could  not  be  con- 
sidered as  a  former  adjudication  of  the  Issue 
in  an  action  brought  In  the  name  of  the  state 
■  of  Indiana,  on  the  relation  of  Margaret  Clore, 
against  William  Glenn,  although  the  tacts 
were  precisely  the  same  In  both  cases.  In  the 
two  cases  now  under  consideration,  It  will  be 
remembered  that  Albert  W.  Wlshard,  the 
plaintlfr  In  the  former  action,  la  not  a  party, 
nor  even  a  relator.  In  the  case  at  bar.  Nei- 
ther do  we  think  there  is  any  estoppel  here, 
as  In  the  case  of  Vickery  t.  Board,  134  Ind. 
654,  32  N.  B.  880,  to  which  we  are  referred. 
There,  the  party  bringing  suit  to  enjoin  a 
leyy  of  taxes  to  pay  for  bonds  issued  on  pniv 
chase  of  a  toll  road,  had  waited  until  h«  re- 
ceived the  benefit  of  the  bonds  before  astdng 
the  court  to  declare  unconstitutional  the  law 
under  which  they  were  issued.  Here,  while 
there  may  be  some  question  of  private  or 
personal  benefit,  yet  the  issue  before  the 
court  is  much  broader.  The  action  concerns 
all  the  people  of  the  state,  in  their  most  en- 
larged and  sacred  relations  of  citizenship  and 
government,  and  the  case  cannot  be  tied  up 
with  the  purely  private  rights  of  any  one. 
It  is  true  that  an  action  to  test  the  constltn* 
tlonaUt7  of  the  law.  If  brought  at  all,  should 
have  been  pressed  to  a  final  determination  in 
the  first  place,  and  before  the  election  of  the 
present  legislature,  which  Is  but  a  de  facto 
body.  In  case  the  law  of  1893,  under  which 
It  was  chosen,  is  Invalid,  -let  the  people  of 
the  state,  In  their  sovereign  capacity,  cannot 
for  such  reasons  be  estopped  from  asking 
for  a  determination  of  the  validity  of  a  law 
under  which  It  Is  now  proposed  that  they 
■hall  elect  their  next  legislature.  When  the 
people  of  the  state  appear  at  this  bar  with 
such  an  Issue,  there  can  be  no  question  of 
estoppel.  The  Inquiry  is  one  reaching  to  the 
foundations  of  government  While,  then,  all 
respect  will  be  given  to  the  judgment  of  the 
circuit  court  in  this,  as  In  every  other,  case, 
yet  we  cannot  seriously  entertain  the  conten- 
tion that  such  adjudication  of  a  constitution- 
al question  is  of  binding  force  in  this  court. 
More  than  this,  'm  property  right  or  contract 
between  the  parties  being  Involved,  It  will 
not  be  considered  that  the  rule  of  stare  de- 
cisis requires  that.  In  deciding  so  grave  a 
matter  as  that  of  the  constitutionality  of  an 
act  of  the  legislature,  we  should  be  bound 
by  even  our  owa  former  decisions.  In  such 
a  case,  as  forcibly  said  by  Chief  Justice 
Bleckley  in  Ellison  v.  Railroad  Co.,  87  Ga. 
691,  13  S.  IC  SOV,  the  maxim  for  a  supreme 
court,  "ouprerae  in  the  majesty  of  duty  as 
well  as  In  the  majesty  of  power,"  Is  not 
"stare  decisis,"  but  "fiat  Justitla."  Let  this 
decision  be  right,  whether  other  decisions 
were  right  or  not.  In  Walsh  v.  State  (at 
last  term)  41  N.  E.  U&,  iuvolvlug  the  censtl- 


tutlonallty  of  the  fee  and  salary  act  of  1891, 
this  court  did  not  hesitate  to  overrule  its 
own  decision,  as  to  the  validity  of  the  sams 
law.  In  State  v.  Boice,  140  Ind.  S06,  38  N.  fiL 
64,  when  satisfied  that  the  decislcHi  first  ren- 
dered was  erroneous.  See,  further,  Robin- 
son V.  Schenck.  102  Ind.  307,  1  N.  E.  688; 
also,  the  exhaustive  discussion  of  this  sub- 
ject in  State  v.  Aiken  (S.  C.)  20  S.  B.  221,  and 
authorities  there  cited. 

We  are  therefore  of  opinion  that  both  the 
apportionment  act  of  188S,  and  also  that  of 
1883,  are  nnconstltntlonal  and  void,  and,  con- 
sequently, that  the  appellee  was  not  entitled 
to  the  relief  demanded  by  blm  in  his  com- 
plaint, and  which  was  awarded  him  by  the 
decision  of  the  trial  court  This  court.  In 
the  case  of  Parker  v.  State,  while  deciding 
that  the  apportionment  acts  of  1881  and  1879 
were  both  Invalid,  yet  expressly  held  that 
the  constitutlcaallty  of  the  Intermediate  act 
of  1885  was  not  before  the  court  tor  adjudi- 
cation, and  accordingly  retrained  fr«n  mak- 
ing any  decision  In  regard  to  It  Neither  has 
the  constitutionality  of  the  apportionment  act 
of  1885  been  questioned  In  the  case  at  bar. 
Consequently,  that  act  is  the  last,  and  per- 
haps the  only,  expression  of  the  legislative 
will  upon  the  snbject  of  apportionment,  and 
under  which  senatora  and  representatives  may 
be  chosen  at  the  goieral  election  of  1896,  un- 
less the  governor  should  see  fit  to  call  a 
special  session  of  the  legislature  to  pass  a 
new  apportionment  law.  The  Judgment  la 
reversed,  with  Instmctlons  to  the  circuit  court 
to  sustain  the  demurrer  to  the  complaint  and 
for  further  proceedings  not  Inconsistent  with 
this  opinion. 

McCABE,  J„  concurs.  MONKS,  3^  concurs 
in  result 

HACKNBJY,  a  J.  (concurring).  WhUe  giv- 
ing my  full  concurrence  to  the  conclusion  of 
the  principal  opinion.  It  Is  my  purpose  to  add 
one  or  two  thoughts  to  what  my  associate 
has  well  said:  ' 

This  suit,  in  form  and  effect,  dlsafDrmed 
the  ocmstltutlonaUty  of  the  apportionment 
act  of  1896,  and  affirmed  the  constitutionality 
of  that  of  1883.  The  decree  of  the  lower 
court,  by  forbidding  steps  nnder  the  act  ot 
1885,  and  commanding  that  such  steps,  to- 
wards the  biennial  election  of  this  year,  be 
taken  under  th«  act  of  1883,  held  the  law  of 
1885  to  l>e  void,  and  that  of  1883  to  be  valid. 
The  question  of  the  correctness  of  this  hold- 
ing of  the  trial  court,  thus  involving  both  of 
said  laws.  Is  before  this  court  The  act  of 
March  5, 1885,  repealing  that  of  1883,  and  the 
other  act  of  that  date,  reapportioning  the 
state,  have  been  considered  in  the  principal 
opinion— and  properly,  in  my  Judgment— as 
one  act,  since  by  the  constitution  It  was  not 
contemplated  that  the  general  assembly 
could,  by  repealing  an  apportionment  act, 
deprive  the  people  of  the  right  to  choose  their' 
representatives,  and  could  not  supplant  an 
apportionment  act,  properly  enacted,  exrept- 
iug  at  the  sexennial  periods.    The  two  acta 
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mentioned  were  passed  coliciirrentlr,  and 
could  have  been  separated  only  In  the  hope 
that,  if  tbe  second  shobld  not  stand,  the  first 
should  have  the.  effect  to  repeal  the  law  of 
1883,  and  reiinire  the  next  general  assembly 
to  be  chosen  under  some  prior  law,  or  nnder 
some  law  which  might  be  enacted  by  a  spe- 
cial session  made  necessary  by  the  absence 
of  any  apportionment  law.  The  only  remain- 
ing altematlTe  would  be  that  the  people 
should  be  without  a  law  under  which  to 
Choose  the  next  general  assembly,— an  alter- 
natiye  probably  not  contemplated  when 
these  acts  were  passed,  and  one  which  the 
framers  of  the  constitution  certainly  never 
Intended  should  arise.  That  it  was  Intended 
to  carry  down  the  act  of  1893  at  all  hazards 
is  manifest,  not  only  from  the  express  repeal 
of  that  act,  but  also  from  the  language  of  the 
preamble  to  the  repealing  act.  It  Is  declared 
therein  that  the  act  of  1893  is  unconstitu- 
tional, and  was  intended  by  the  general  a»- 
smnbly  which  passed  it  to  be  unfair,  unequal, 
in  violation  of  the  constitution,  and  in  disre- 
gard of  s  decision  of  this  court.  While  thus 
assuming  the  Judicial  function  of  declaring' 
an  act  of  the  general  assembly  unconstitu- 
tiMial,'And  while  assuming  the  effect  of  that 
declaration  to  carry  down  the  law  of  1893,  it 
is,  by  the  last  paragraph  of  the  preambles  ex- 
pressly conceded  and  declared  to  be  the 
province  of  the  courts  to  pass  upon  the  con- 
stitutionality of  laws.  The  effect  of  this  pre- 
amble is  the  question  in  this  case.  It  voices 
the  conclusion  of  its  authors  that  the  power 
to  enact  an  apportionment  law,  out  of  the 
sexennial  period,  depends  upon  the  nonexist- 
ence of  a  constitutional  law  apportioning  the 
state;  hence,  the  express  declaration  that  the 
law  of  1893  was  unconstitutional.  There  is 
but  one  other  possible  construction  of  the 
preamble,  and  that  is  that  its  authors  desired 
Simply  to  challenge  the  integrity  of  those 
who  had  preceded  them  In  the  high  ofiBce  of 
legislators,  and  who  had  taken  an  oath  to 
support  that  constitution,  which  is  said  by 
this  preamble  to  have  been  wlUf  uUy  violated. 
This  latter  construction  is  not  essential  to 
the  principal  object,— the  passage  of  a  new 
apportionment  act  The  former  construction 
was  regarded  as  essential  to  that  end,  and 
stands  in  this  cas0  as  the  Justiflcation  for  re- 
apportioning the  state  before  the  period  con- 
templated by  the  constitution.  As  said  in  the 
principal  opinion,  and  as  practically  conced- 
ed by  the  closing  paragraph  of  the  preamble, 
the  declaration  that  the  law  of  1893  was 
void  was  beyond  the  authority  of  the  general 
assembly,  was  the  exercise  of  Judicial  power, 
and  is  now  without  force.  It  is  even  more 
than  this:  It  is  a  declaration  that  those  who 
made  it  held  their  places  as  members  of  the 
general  assembly  alone  by  virtue  of  the  very 
law  declared  by  them  to  have  been  void  and 
of  no  effect.  These  considerations  are  perti- 
nent, not  only  to  a  decision  of  the  question  of 
tbe  power  of  the  general  assembly  to  exer- 
cise Judicial  functions,  but  they  are  of  mo- 


ment in  looking  to  the  coflseqdences  which 
may  follow  such  exercise  of  power,  and  tbe 
possible  consequences  of  this  proceeding. 
All  tribunals  of  organized  society  accord  to 
precedent  respectful  observance,  and  gen- 
erally obedience,  unless  such  nrecedent  Is 
palpably  at  variance  with  Justice,  morals,  or 
the  fundamental  law.  Bspecially  do  the 
members  of  society  oWe  this  observance  and 
obedience  to  the  written  laws.  None  rest 
under  this  obligation  more  fully  than  those 
who  make  and  those  who  execute  the  laws. 
It  is  the  precedent  established  by  this  court 
in  the  Parker  Caset  18S  Ind.  178,  32  N.  B. 
836,  and  38  N.  B.  119,  which  Is  urged  by  the. 
appellants  to  overthrow  the  law  of  1893,  and 
by  which,  {n  a  great  measure,  we  are  con- 
trolled in  passing  upon  that  and  the  act  of 
1895.  No  tribunal  can  maintain  long  the  re-; 
spect  of  society,  If  it  may  wantonly,  or  even' 
with  indifference,  reverse  t»4ay  its  action  of 
yesterday.  This  Is  true  whether  that  tri- 
bunal is  Judicial  or  legislative.  The  same 
rnle  which  is  certainly  our  guide  should  be 
the  guide  of  other  co-ordinate  departments  of 
the  government.  Binding  the  act  of  1893 
upon  the  statute  books,  and  bearing  in  mind 
that  no  valid  act  could  be  passed  at  that 
period,  in  the  absence-  of  the  conclusion  that 
the  act  of  1893  was  void,  it  was  assumed  and 
declared  that  such  act  was  void.  If  this  may 
be  done  in  any  case,  it  may  be  done  in  every 
case,  and  the  legislature  may  l>e  found  re- 
pealing its  enactments  at  each  succeeding 
session.  Tbe  spirit  of  the  constitution  for- 
bids this  with  reference  to  apportionments, 
and  tolerates  it  only  in  the  event  that  such 
conclusion  is  unmistakably  correct 

One  of  the  consequences  of  the  law  of 
1896  was  to  require  Judicial  investigation 
and  decision  as  to  which  of  two  laws  should 
be  observed  by  the  people.  Both  could  not 
stand.  The  first  being  valid,  there  could  be 
no  authority  for  the  second.  Another  conse- 
quence was  that  it  supplanted  a  Uw  no  more 
objectionable,  under  tbe  constitution,  than 
itself.  Looking  beyond  the  mere  liartisan 
advantage  to  be  gained  by  the  enactment  of 
either  law,  what  shall  become  of  the  prin- 
ciple of  local  self-government,  and  the  pre- 
rogative of  proportionate  representation?  It 
is  a  more  than  important  question.  It  is,  in 
view  of  the  present  situation',  startling. 
There  Is,  by  the  invalidity  of  the  acts  of  1893 
and  1895,  no  apportionment  lave  since  that  of 
1885  which  has  not  been  found,  upon  Judicial 
Investigation,  to  have  violated  the  constitu- 
tion. The  law  of  1879— the  last  before  the ' 
act  of  1885— was  held,  in  the  Parker  Case,  to 
be  unconstitutional.  When  the  acts  of  1893 
and  1895  fail,  where  shall  the  people '  look' 
for  the  apportionment— a  necessary  prerequi- 
site—upon which  to  elect'  the  next  general  as- 
sembly? It  may  be  said  that  the  governor 
will  convene  the' last-chosen  general  assem- 
bly In  special  sesslob  for  that  purpose. 
While  the  enactments  of  merely  de  facto  leg- 
islators are  generally  upheld,  for  tbe  peace 
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and  good'  order  of  soclelr,  it  may  be  serlons- 
ly  questioned  whether  one  chosen  under  a 
yoid  law  is  a  de  facto  officer  continuously 
for  the  mere  purpose  of  keeping  the  office 
filled.  A  merely  de  facto  officer  is  not,  usual- 
ly, entitled  to  hold  for  a  full  term.  In  an  of- 
fice whose  functions  are  in  continuous  opera- 
tion, when  a  de  Jure  officer  is  chosen  during 
such  term.  De  facto  officers  get  no  power  or 
authority  from  the  acts  they  perform,  but 
the  principle  which  supports  the  acts  of  such 
officers  is  that  the  public,  finding  him  in 
actual  possession  of  the  office,  and  dealing 
with  him  under  circumstances  of  reputation 
and  color  which  would  lead  men  to  suppose 
they  were  legal  officers,  such  dealings  are 
validated  on  the  ground  of  public  policy. 
But  there  are  authorities,  though  we  have  no 
occasion  to  apply  them  in  this  illustration, 
to  the  effect  that,  when  the  want  of  authority 
In  such  officer  to  perform  the  acts  in  ques- 
tion becomes  notorious,  the  reason  for  the  de 
facto  doctrine  ceases.  An  essential  feature 
of  the  doctrine  would  seem  to  be  that  it  is 
considered  only  with  reference  to  past  acts, 
and  not  as  Justifying  further  acts,  and  the 
continued  right  to  occupy  the  office,  where 
the  duties  of  the  office  are  not  in  continuous 
exercise,  but  at  the  close  of  a  session  cease 
forever,  unless  specially  called  into  action  be- 
fore new  officers  convene  in  regular  session 
again.  This  would  not  only  suggest  the 
doubts  arising  to  influence  the  governor  in 
calling  or  declining  to  call  together  persons 
who  had  occupied  de  facto  an  office  not  in 
continuous  operation,  and  one  which,  it  has 
become  notorious,  they  held  without  the 
sanction  of  law,  but  as  suggesting  also  the 
possible  right  of  the  people  to  elect  at  the 
next  election  die  Jure  senators  to  represent 
them,  Instead  of  those  chosen  under  a  void 
law.  Another  fact  which  might  be  influen- 
tial upon  the  mind  of  the  executive,  as  to  his 
duty  to  call  a  special  session  of  the  general 
assembly,  is  the  fact  that  at  the  regular  ses- 
sion, while  condemning  the  act  of  1893  for 
its  violation  of  the  constitution,  another  law 
was  enacted  as  grossly  violating  the  same 
principles  of  that  sacred  instrument.  If  the 
special  session  should  repeat  the  disregard 
of  existing  enactments  and  the  decisions  of 
the  courts,  no  relief  would  come,  and  it 
would  be  less  anarchistic  to  deprive  the  peo- 
ple of  a  constitutional  choice  by  affirmative 
legislation  than  by  no  legislation.  But,  I  ap- 
prehend, the  governor  would  be  slow  to  call 
a  special  session  when  the  act  of  1885  stands 
'upon  the  statute  book  unchallenged,  and 
when  this  court,  In  the  Parker  Case,  where 
the  question  was  made,  expressly  declined  to 
declare  it  unconstitutimial,  though  the  act 
of  1879  and  that  of  1891  were  both  lield  v<Hd. 
I  should  probably. say,  however,  that  the  gov- 
ernor, in  discharging  bis  duty,  has  the  same 
power,  subject  to  the  same  limitations,  to.  re- 
gard existing  apportionment  laws  as  consti- 
tutional or  unconstitutional  that  the  general 
assembly  had<  >;  .  ..         .•■ 


It  is  Insisted,  however,  that  by  the  consti- 
tution an  apportionment  law  becomes,  by 
the  lapse  of  time,  inoperative  after  six 
years,  and  that,  therefore,  all  acts  prior  to 
1891  have  expired.  There  can  be  but  little 
doubt  that  the  command  of  the  constitution 
is  mandatory  and  exclusive.  In  that  it  re- 
quires an  apportionment  at  each  six-years 
period,  and  forbids  it  at  other  tlmea  It  is 
no  less  clear,  in  my  Judgment,  that,  as  main- 
tained in  the  principle  opinion,  the  duty  en- 
Joined  is  continuing,  and  may  be  discharged 
subsequently,  if  not  discharged  as  com- 
manded. This  conclusion  renders  another 
conclusion  inevitable,  and  that  Is  that  the 
choice  of  the  people  Is  a  right  to  be  exercised 
upon  the  rule  of  apportionment  existing  at 
the  time  the  neglected  duty  should  have 
been  performed.  If  this  were  not  so,  there 
would  never  be  a  legislature  following  that 
which  had  neglected  its  duty  to  supply  the 
basis  for  choosing  the  next.  I  cannot  be- 
lieve that  the  framera  of  the  constitution 
contemplated  the  surrender  by  the  people 
of  the  power  to  elect  representatives  to  the 
'general  assembly  at  the  expiration  of  a  sex- 
ennial period.  In  the  event  of  a  failure  to  en- 
act a  law,  or  the  enactment  of  an  invalid 
law.  If  it  had  been  Intended  to  make  the 
continuance  of  this  power  dependent  upon 
legislative  action,  there  was  no  reason  for 
the  mandatory  provision  of  the  constitution 
as  to  apportionment.  The.  whole  subject 
would  have  been  left  with  the  legislative 
department  of  the  government.  Nor  can  I 
believe  It  Intended  that,  in  the  absence  of  a 
new  legislative  apportionment,  the  leservM 
right  to  elect  an  assembly  was  to  be  exer- 
cised upon  some  basis  to  be  determined  by 
the  masses.  Such  a  rule  would  be  simply 
a  substitute  for  a  constitutional  provision, 
and  Its  enforcement,  where  party  spirit  be- 
comes so  intense  as  it  does  with  us,  would 
be  fraught  with  difficulties  certainly  never 
intended  to  be  left  unguarded  by  constitn- 
tlonal  restrictions.  The  assembly  of  1855 
found  no  enumeration  upon  which  to  make 
an  apportionment  as  then  required,  and  in 
the  election  of  1856  the  assembly  was  chosen 
upon  the  prior  apportionment.  The  assem- 
bly so  chosen,  at  its  session  in  1857,  without 
enumeration,  apportioned .  the  state,  and 
without  question;  and  without  further  ap- 
portionment, the  assemblies  following  that 
session  were  elected '  under  that  apportion- 
ment until  €k>v.  Morton,  in  January,  ISfSi, 
called  the  attention  of  the  session  then  sit- 
ting to  this  long-continued  failure  of  duty. 
At  no  time  In  the  history  of  the  state  haa 
an  assembly  been  chosen  upon  a  ratio  adopt- 
ed by  common  consent,  further  than  that, 
'  where  the  legislature  has  failed  to  adopt  aa 
apportionment,  elections  have  been  held  un- 
der the  last  preceding  apportionment,  with- 
out objection,  thereby  giving  construction 
to  the  constitutiou  In  accordance  with  the 
view. now  suggested,  namely,  that  the  act  of 
;  1885  is  the  last  apportionment  which  stands 
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unquestioned,  and  la  that  upon  which  the 
next  election  must  be  held,  If  that  law  re- 
mains unquestioned.  That  an  apportion- 
ment does  not  lapse  by  the  expiration  of  the 
six-years  period.  In  the  absence  of  a  renewed 
valid  apportionment,  was,  in  effect,  beM  In 
the  Parker  Case,  where,  as  I  have  said,  this 
court  declared  the  act  of  1891  unconstitution- 
al, and  passed  back  of  the  law  of  1885,  not- 
withstanding the  rule  that  courts  never 
pass  upon  constitutional  questions  when  a 
case  may  be  decided  without  doing  so,  and 
held  unconstitutional  the  act  of  1879,  then 
standing  through  more  than  two  periods  of 
six  years.  Whether  that  act  shall  continue 
unquestioned;  whether  the  people  will  fol- 
low the  custom  in  such  cases,  and  make 
their  election  under  that  law;  or  whether 
that  custom  will  be  abandoned,  and  public 
ot&dBTB  win  refuse  to  follow  it,  and  thereby 
defeat  the  constitutional  object  to  convene 
an  assemUy  in  1897,  depends  upon  the  wis- 
dom and  patriotism  of  the  people.  I  cannot 
believe  that  the  governor  would  assume  to 
declare  the  act  of  1885  unconstitutional,  to 
abandon  the  custom  of  the  people  construing 
the  constitution  in  like  cases,  and  then,  hav- 
ing done  so,  recall  the  last-chosen  assembly, 
with  doubts  as  to  its  further  authority,  for 
the  enactment  of  a  new  law.  If  the  act  of 
1885  should,  in  proper  proceedings,  be  de- 
clared invalid,  and  no  preceding  valid  act 
of  apportionment  should  be  found,  the  main- 
tenance of  the  legislative  branch  of  the  state 
government  would  hang  upon  the  doubtful 
proposition  that  the  governor  could  convene 
In  special  session,  from  the  members  last 
chosen,  a  de  facto  general  assembly.  That 
such  frightful  consequences  are  possible 
from  the  character  of  legislation  now  under 
consideration  would  seem  to  demand  serious 
reflection,  and  such  patriotic  submission  to 
the  welfare  of  the  government  as  Shall  sub- 
ordinate mere  partisan  advantage. 

JORDAN,  J.  I  concur  in  much  of  the  rea- 
soning of  the  principal  opinion  of  the  court, 
and  in  the  conclusion  reached  that  the  Judg- 
ment below  must  be  reversed.  I  also  con- 
cur in  the  holding  that  the  act  of  1893,  under 
the  decision  of  this  court  in  Parker  v.  State, 
133  Ind.  178,  32  N.  E.  836,  and  33  N.  E.  119, 
is  unconstitutional,  and  therefore  void.  I 
am  of  the  opinion  that  the  formation  of 
double  districts  should  be  condemned,  and 
ought  never  to  be  resorted  to  by  the  legis- 
lature, in  the  enactment  of  an  apportionment 
statute,  unless  In  the  sound  discretion  of 
that  body.  In  some  particular  instance,  on 
account  of  the  situation  of  some  counties, 
and  their  .voting  population,  it  may  become 
absolutely  necessary  to  do  so,  in  order  to 
attain  that  equality  of  representation  re- 
quired by  the  organic  law  of  the  state.  Or, 
in  other  words,  I  am  noc  prepared  to  declare 
a  "hard  and  fast  rule"  upon  this  question, 
from  which  the  legislature  can  in  no  event 
depart 


(X*  Ind.  App.'  SSS) 
STEPHHNSON  v.  TOWN  OF  8ALHM. 
(AppeUate  Court  of  Indiana.     Feb.  14, 1890.) 
On  rehearing.    Overmled. 
For  original  opinion,  see  42  N.  B.  44. 

And  afterwards,  to  wit,  on  the  14th  day  of 
February,  1898,  the  court,  being  fully  advised, 
overruled  the  petition  for  rehearing  hereto- 
fore filed  herein  by  appellee,  with  an  opinion 
pronounced  by  GAVIN,  0.  J.,  as  follows: 

Upon  further  consideration,  we  have  con- 
cluded to,  and  do  hereby,  modify  the  mandate 
origrinally  made  on  the  reversal  of  this  cause, 
so  as  to  direct  the  reversal,  with  instructions 
to  grant  a  new  trial  if  asked  for  by  appellee 
within  60  days,  the  costs  of  the  appeal  and 
former  trial  to  be  adjudged  against  appellee. 
So  far  as  the  matters  urged  as  cause  for  a 
rehearing  are  concerned,  they  were  fully  con- 
sidered in  the  original  opinion,  which  sets 
forth  the  facts  as  contained  in  the  special 
finding.     Petition  for  rehearing  is  overruled. 


(U  Ind.  App.  J70) 

RICHCRBEK  v.  MOORMAN  et  al. 

(Appellate  Court  of  Indiana.     Feb.  12,  1886.) 

Street  Assbsshent  —  Waives  of  IiiLBOALTir  • 

Fatubkt  in  Installments — Desokiptiom 

Of  Pbopkktt. 

1.  A  landowner  who  executed  a  written 
waiver  of  objections  tc  the  legality  or  regularity 
of  an  asaesBment  for  street  ImprovementB,  in  or- 
der to  secure  the  right  to  pay  the  assesament  in 
installments  (Rev.  St.  1894,  H  4288-4297),  can- 
not assert  that  the  council  had  no  authority  to 
order  the  improvements. 

2.  Under  Rev.  St  1^4.  H  4288-4297,  al- 
lowing an  abutting  owner,  by  waiving  irregu- 
larity and  Illegality  in  a  street  assessment  to 
pay  therefor  in  10  years,  in  annual  installments 
of  10  per  cent.,  and  providing  (section  4294) 
that  the  "first  ten  per  cent  shall  be  due  and  pay- 
able when  the  first  tax  falls  due,  and  is  payable 
after  such  assessment  is  made,"  the  first  install- 
ment is  payable  at  the  nest  regular  time,  fol- 
lowing the  completion  and  acoeptance  of  the 
work  and  the  making  of  the  assessment,  that 
taxes  are  payable,  whether  it  be  the  time  of  the 
April  or  the  November  installment  of  taxes. 

3.  A  street  assessment  against  "163  feet  of 
lot  in  Julian,  Johnson,  Rawl,  and  Good's  addi- 
tion" sufficiently  described  the  property. 

Appeal  from  superior  court  Marion  county; 
S.  M.  Harvey,  Judg& 

Action  by  Benjamin  Richcreek  against  Joel 
H.  Moorman  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  complaint  plaintiff 
appeals.     Reversed. 

S.  M.  Richcreek,  for  appellant.  Wm.  L. 
Taylor  and  Beckett  &  Doan,  for  appellees. 

ROSS,  J.  This  Was  an  action  brought  by  the 
appellant  to  foreclose  a  lien  acquired  for  the 
Improvement  of  a  sidewalk  along  the  west 
side  of  Central  avenue.  In  Irvlngton,  in  front 
of  property  bdonging  to  the  apiKllee  Moor- 
man. The  other  appellees,  except  Nora  K. 
Moorman,  wife  of  the  said  .Joel  H.  Moorman, 
were  junior  lien  holders,  and  made  parties, 
to  answer  as  to  their  Interests.     A  demurrer 
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filed  by  the  aroeUees  to  the  complaint  was 
sustained  by  the- court,  and  the  correctness  of 
this  ruling  is  the  only  question  before  us. 
The  objections  to  the  suflBclency  of  the  com- 
plaint, as  pointed  out  by  counsel  for  appellees, 
are,  in  brief,  as  follows:  First,  that  it  does 
not  show  that  the  board  of  trustees  of  the 
town  of  Irvlngton  had  any  Jurisdiction  to 
pass  an  ordinance  for  the  improvement  of  the 
sidewalk  In  question;  second,  that  this  action 
was  prematurely  brought;  tbUrd,  that  the  de- 
scription of  the  proi)efty,  as  contained  in  the 
final  estimate  and  assessment,  Is  Insufficient; 
and  fourth,  because  the  assessment  as  appor- 
tioned is  indefinite  and  uncertain.  It  appears 
from  the  facts  alleged  in  the  complaint  that 
the  appellee  Joel  H.  Moorman,  together  with 
a  number  of  other  property  owners  along  Cen- 
tral avenue,  in  the  town  of  Irvlngton,  present- 
ed to  the  board  of  trustees  of  said  town  a  pe- 
tition for  the  improvement  of  the  sidewalk 
along  the  west  side  of  said  avenue,  and  in 
front  of  their  property;  that,  at  a  regular 
meeting  of  the  board  on  the  6th  day  of  March, 
1894,  an  ordinance  was  passed  to  build  a  ce- 
ment sidewalk  along  the  west  side  of  Central 
avenue,  as  prayed  for  In  said  petition;  that  a 
profile  and  specifications  were  prepared,  a  day 
fixed  for  objections  or  remonstrances  against 
said  improvements  being  made,  notice  given, 
bids  advertised  for,  the  contract  let,  the  work 
done  and  accepted,  and  the  final  estimate 
made  and  approved.  It  is  also  averred  that 
a  waiver  was  diily  signed  by  the  appellee  Joel 
H.  Moorman,  the  owner  of  the  property,  waiv- 
ing all  illegalities  or  h-regularities  in  the  pro- 
ceedings and  assessment,  and  signifying  his 
intention  to  pay  such  assessment  in  10  install- 
ments. That  thereupon  a  bond,  with  a  cou- 
pon attached  for  each  payment  of  said  assess- 
ment, and  the  interest  thereon,  payable  semi- 
annually, was  issued  to  the  contractors  doing 
the  work,  the  first"  payment  thereon  being 
made  due  and  payable  on  the  first  Monday  of 
November,  1894,  the  work  having  been  com- 
pleted, accepted  and  approved  on  the  8th  day 
of  September,  1894;  that  the  first  Installment 
was  not  paid  or  collected  by  the  town  of  Ir- 
vlngton, and  that  the  appellees  failed  and  re- 
fused to  iiay  said  installment.  It  further  ap- 
pears that  the  appellant  Is  the  owner  by  as- 
signment of  the  bond  and  coupons,  and  that 
he  requested  payment  of  the  first  installment, 
and  payment  was  refused  by  the  appellees  and 
the  town  authorities. 

The.  question  that  first  presents  itself  for 
consideration  is,  of  what  effect  was  the  waiv- 
er signed  by  the  appellee  Moorman,  the  owner 
of  the  property?  The  proceedings  for  the 
Improvement  in  question  were  had  under  sec- 
tions 4288-^297,  Burns'  Rev.  St.  1894.  Under 
the  provisions  of  section  4297,  the  appellees, 
having  promised  and  agreed  in  writing  to 
waive  any  objection  to  the  legality  or  regu- 
larity of  the  assessment,  were  permitted  to 
pay  the  same  In  10  annual  installments,  with 
interest  thereon  at  6  per  cent,  per  annum,  as 
the  town  board  should  prescribe  or  require,  by 


ordinance  or  resolution,  the  first  installment 
to  be  due  and  payable  when  the  first  tax  fell 
due  after  the  completion  and  acceptance  of 
the  work  for  which  the  ass^ment  was  made. 
Upon  the  execution  of  this  waiver,  alone,  de- 
pended the  right  of  appellees  to  pay  the  assess- 
ment In  Installments,  and,  having  executed 
the  agreement  and  release,  they  cannot  now 
be  heard  to  question  the  regularity  of  the  as- 
sessment. "When  the  work  is  completed,  the 
property  owner  has  his  election  to  refuse  to 
sign  the  agreement  provided  for  and  stand  up- 
on his  common-law  rights  in  respect  to  con- 
testing the  validHT-  of  the  assessments  made 
against  him,  in  which  case  the  assessment 
becomes  due  when  made,  or  be  may  waive 
any  irregularities,  and  secure  the  benefit  of  10 
years'  time,  by  signing  an  agreement  to  that 
effect"  Quia  v.  City  of  Ix)gansport,  124  Ind. 
292,  301,  28  N.  B.  788.  Again,  the  Improve- 
n^ent  was  made  at  the  request  and  upon  the 
petition  of  appellee  Joel  H.  Moorman,  the 
owner  of  the  property,  against  which  the  as- 
sessment in  question  is  sought  to  be  enforced, 
and  he  is  not  in  a  position  to  resist  the  pay- 
ment of  his  just  proportion  of  the  cost  of  snch 
improvement  If  the  appellees  had  not  agreed 
to  waive  thetr  objections  to  the  legality  and 
regularity  of  the  assessment,  the  assessment 
was  due  and  payable  at  once,  and  the  signing 
of  the  waiver  granted  them  the  privilege  of 
paying  it  In  10  Installments.  But  appellees 
Insist  that  In  this  case  no  installment  could, 
under  the  provisions  of  the  statute,  be  made 
jKiyable  before  the  third  Monday  of  April, 
1896;  that  the  language  of  the  statute  (section 
4294),  that  "the  first  ten  per  cent,  shall  be  due 
and  payable  when  the  first  tax  falls  due,  and 
Is  payable  after  such  assessment  Is  made," 
can  refer  only  to  the  April  Installment,  Inas- 
much as  that  is  the  time  when  the  tax  is  prop- 
erly owing,  although  its  payment  may  be  di- 
vided into  installments  payable  at  difllsreait 
times.  We  cannot  concur  in  this  contention, 
for  we  believe  that,  while  the  legislature  in- 
tended to  permit  the  assessment  to  be  paid 
in  10  installments,  It  also  intended  that  the 
first  installment  should  be  due  and  payable 
at  the  next  regular  time,  following  the  com- 
pletion and  acceptance  of  the  work  and  the 
making  of  the  assessment,  that  taxes  are  pay- 
able, whether  that  be  the  April  ot  November 
Installment  of  such  taxes.  The  complaint 
shows  that  the  appellee  Joel  H.  Moorman,  at 
the  time  he  petitioned  the  town  board  for  the 
improvement  of  the  sidewalk  along  the  west 
side  ot  Central  avenue,  owned  lot  No.  130,  in 
Julian,  Johnson,  Rawl  &  GkK>d's  addition  to 
Irvlngton,  which  -said  lot  had  a  frontage  on 
Central  avenue  of  163  feet;  that  the  contract 
price  for  the  Improvement  was  80  cents  per 
lineal  front  foot,  and  that  the  assessment  was 
$130.40.  The  assessment  is  against  "163  feet 
of  lot  130.  in  Julian,  Johnson,  Rawl  and  Gkiod's 
addition."  We  think  the  assessment  sufficient- 
ly definite  and  certain.  The  pleader.  In  drafting 
his  complaint,  has  not  been.  In  some  particu- 
lars, as  clear  and  accurate  in  the  statement 
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of  his  tacts  as  he  probably  should  bdre  been, 
yet  we  think  his  con«)iaint  si^flLclent  to  with- 
stand a  demurrer,  and  that  the  court  below 
erred  In  sustaining  the  demurrer  thereto. 
Judgment  reversed,  with  Instmctiona  to  Orer- 
mle  the  demurrer  to  the  complaint. 


(14  Ind.  App.  m) 

MADEK  y.  COOL. 
(Appellate  Court  of  Indiana.     Jan.  31, 1896.) 

MbOOTIABLB    IN8TBDMBNT8— AOTIOMB    ON — COHBID- 

JtBATioN— Instructions — Etidencb. 

1.  On  an  iasue  as- to  whether  a  note  was  ex- 
ecuted without  consideration,  .the  admission  in 
evidence  of  an  agreement  by  the  payee  to  keep 
the  note,  directly  connected  with,  and  a  part  of, 
the  conversation  showing  the  consideration,  was 
not  pr^udldol  to  the  payee. 

2.  Where  it  appears  that,  when  a  note  was 
executed  in  consideration  that  the  payee  did  not 
sell  buggies  in  a  certain  town,  and  did  not  in- 
terfere  with  employes  of  the  payor,  the  payee 
was  bound  by  a  prior  contract  not  to  sell  bug- 
gies in  such  town,  an  instruction  that,  if  part 
of  the  consideration  for  the  note  was  the  agree- 
ment as  to  the  buggies,  there  was  not  a  total 
failure  of  consideration,  is  properly  refused. 

3.  On  an  issue  between  the  maker  and  payee 
of  a  note  given  for  separate  considerations,  as 
to  failure  of  the  cjnsideration,  an  instruction 
which  can  be  fairly  construed  as  meanine  that, 
when  the  consideration  in  part  fails,  the  nolder 
may  recover  for  that  part  of  the  consideration 
which  has  not  failed,  will  not  prejudice  the 
payee. 

Appeal  from  circuit  court,  Cass  county;  U. 
Z.  Wiley,  Judge. 

Action  by  William  H.  Mader  against  Isaac 
N.  CooL  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Wlnfleld  &  Taber,  for  appellant  Nelson  & 
Kyers,  for  appellee. 

OAVIN,  C.  J.  Appellant  sued  appellee,  be- 
fore a  justice  of  the  peace,  for  a  balance  due 
upon  a  contract.  Appellee  answered  general 
denial,  set-off,  and  payment,  and  recovered  In 
the  justice's  court,  and  also  in  the  circuit 
court.  The  only  errors  argued  here  are  pre- 
sented by  the  motion  for  new  trlaL 

There  is  evldeuce  to  sustain  the  following 
state  of  facts:  Upon  March  20, 1893,  the  par- 
ties were  partners  in  the  manufacture  and 
sale  of  buggies,  etc.,  at  Logansport  Upon 
that  day,  the  partnership  was  dissolved,  and 
all  matters  between  the  parties  settled,  appel- 
lee purchasing  appellant's  interest  in  the 
business.  As  a  part  of  the  settlement,  ap- 
pellee executed  to  appellant  the  contract  sued 
on,  calling  for  (1,261  In  buggies.  It  was  also 
a  part  of  the  terms  of  settlement  that  appel- 
lant should  not  sell  the  buggies  at  Logans- 
port  Upon  the  next  day,  appellant  express- 
ed dissatisfaction  with  the  settlement  de- 
claring that  he  had  lost  money,  and  wanted 
the  matter  fixed  up,  threatening  that  he 
would  make  trouble  for  appellee  by  talking 
to  his  men  about  his  causing  them  to  quit 
work,  and  that  be  would  retail  at  Logans- 
port  the  buggies  which  Cool  had  sold  to  falm. 
.After  some .  discussion.  Cool  finally  agreed 
v.42ii.R.no.l2 — 60 


to  give  hlti  $100  In  six  taonths  If  be  would 
go  away,  and  leave  him  alone,  and  mind  his 
own  business,  and  to  give  a  note  for  it  If  ap- 
pellant would  keep  it  until  It  was  due. 
Therenpw  the  note  was  executed,  and  with- 
in a  few  days  sold  to  one,  who  seems  to  be 
conceded  to  have  been  aA  Innocent  purchaser 
for  value  before  maturity,  to  whom  appellee 
was  compelled  to  i>ay  the  $100.  The  sum 
thus  paid  appellee  set  off  against  the  bal- 
ance due  appellant  under  the  contract.  Ap- 
pellant did,  In  a  few  days  after  taking  the 
note,  talk  disparagingly  to  appellee's  men 
about  him,  alljiough,  so  far  as  appears,  with- 
out material  effect,  and  did  not  sell  the  bug- 
gies at  Logansport.  Taking  the  evidence  of 
both  Mader  and  Cool,  in  connection  with 
their  conduct  we  are  of  opinion  that  the 
jury  was  authorized  to  find  that  appellant 
did  agree,  at  the  time  of  the  settlemrait,  that 
he  would  not  sell  the  buggies  at  Logansport 
and  that  the  sole  consideration  for  the  note 
executed  on  the  next  day  was  the  agrreement 
of  appellant  to  go  away  from  there,  and 
leave  him  alone,  by  which  was  meant  not 
to  sell  the  buggies  at  Logansport,  and  not  to 
interfere  with  appellee's  workmen.  Appel- 
lant claimed  the  note  was  given  for  borrowed 
money,  but  the  jury  evidently  found  against 
him  on  this  proposition. 

Appellant  complains  of  the  admission  of 
evidence  that,  at  the  time  appellee  agreed  to 
give  the  note,  appellant  agreed  that  he  would 
keep  it  This  was,  in  fact,  a  part  of  the  con- 
versaticm  occurring  at  the  time  of  the  exe- 
cution of  the  note,  dosdy  and  directly  con- 
nected with  It  so  blended  with  that  part  of 
the  conversation  which  showed  the  consider- 
ation of  the  note  that  conceding  it  was  not 
admissible  aB  an  independent  fact  we  are 
wholly  unable  to  see,  under  the  circum- 
stances of  this  case,  how  it. could  have  been 
harmful  to  appellant;  nor  have  appellant's 
counsel.  In  their  brief,  indicated  to  us  how 
he  was  injured  thereby. 

The  appellant  asked  that  certain  bistruc- 
tions  be  given,  directing  the  Jury  that  if  part 
of  the  consideration  of  the  $100  note  was  ap- 
pellant's agreement  not  to  sell  the  buggies 
In  Logransport,  this  was  a  valid  agreement 
and,  if  carried  out  i^imlsbed  some  consider- 
ation for  the  note,  so  that  there  was  not  a 
total  failure  or  want  of  consideration  for  the 
note.  Assuming,  without  deciding,  that  such 
an  agreement,  disconnected  with  any  sale 
of  business,  or  of  the  goods  themselves,  was 
valid,  the  Instructions  are  nevertheless  faulty, 
in  this:  that  they  wholly  ignore,  and  fall 
to  negative,  the  proposition  that  appellant 
was  at  this  time  already  bound  to  do  this 
very  thing,  as  to  which  there  was  some  evi- 
dence. If  appellant  was,  in  fact  bound  by 
his  agreement  of  the  day  before  not  to  sell 
these  buggies  at  Logansport  then  his  agree- 
ment to  the  same  effect  made  to  procure  the 
execution  of  the  note,  would  not  be  sufflclent 
consideration  to  sustain  the  note.  Beaver  v. 
Pulp,  136  Ind.  595,  36  N.  B.  418;   ShorUe  v. 
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RaUroad  Co.,  131  Ind.  338,  30  N.  E.  1084; 
Henes  t.  Henes,  5  Ind.  App.  100,  31  N.  B. 
832. 

The  modifications  of  one  of  appellant's  In- 
structions were  not  such  as  Injured  him. 
While  the  latter  part  of  the  modification  Is 
not  most  accurately  expressed,  still,  we  do 
not  believe  the  jury  could  have  been  misled 
by  It  Talcing  the  instruction  altogether,  it 
was  more  fatorabie  to  appellant  than  he  was, 
for  the  reasons  above  glren,*entltled  to  ask. 
This  modification  only  laid  down  a  general 
principle.  It  coold  not  be  fairly  construed 
to  mean  that,  if  the  consideration  only  partly 
failed,  appellee  could  recover  for  that  part 
which  had  not  faOed.  On  the  contrary,  what 
was  intended  evidently  was  that,  where  the 
consideration  of  a  note  falls  In  part  only, 
there  may  be  recovery  by  the  holder  for 
that  part  for  which  the  consideration  has  not 
failed.  The  instructions  given  have  been 
set  out  by  counsel,  and  there  have  been  some 
incidental  references  to  them,  but  no  points 
of  objection  thereto  have  been  made  and  ar- 
gued. We  have  not,  therefore,  taken  them 
up. 

We  cannot  accede  to  appellant's  proposition 
that,  because  the  note  was  payable  in  bank, 
it  must,  if  given  without  any  consideration, 
be  regarded  as  an  executed  gift  Nor  can 
we  agree  that  appellee's  payment  to  an  inno- 
cent holder  can  be  deemed  a  voluntary  pay- 
ment, and  the  money  thus  paid  not  recoverar- 
ble  for  that  reason.  The  note  having  been 
executed  to  appellant  without  any  sufficient 
consideration  therefor,  appellee  would  have 
had  to  it  a  good  defense  in  his  hands.  By 
the  transfer  of  the  note  to  an  innocent  pur- 
chaser, this  defense  was  lost  and  appellee 
compelled  to  pay  the  note.  Appellant  there- 
upon became  liable  to  appellee,  in  a  proper 
action,  for  the  loss  thus  accruing  to  him. 
Richardson  v.  Richardson,  148  ni.  563,  36  N. 
E.  608;  Nashville  Lumber  Co.  v.  Fourth  Nat 
Bank,  94  Tenn.  374,  20  S.  W.  368;  Smith  v. 
Cuff,  6  Maule  &  S.  160;  Horton  v.  RUey,  11 
Mees.  &  W.  492;  Famhani  v.  Benedict  lOT 
N.  Y.  159,  13  N.  B.  784;  Comstock  v.  Hler, 
73  N.  Y.  269;  Baker  v.  Brem,  103  N.  a  72,  9 
S.  E.  620.     Judgment  afiirmed. 

ROSS,  J.,  absent 


<14  Ind.  App.  2E1) 

MAY  V.  ANDERSON. 
(Appellate  Court  of  Indiana.     Jan.  31,  1896.) 
81.ANUBB  or  TiTLB — Evidence — PBOBXBt.B  Caosc 

—Findings— Variakces. 
1.  In  an  action  for  slander  of  title,  special 
findings  that  plaintiff  was  negotiating  a  trade 
of  land  worth  ifl.OOO  to  a  third  person  for  |1,- 
200;  that  defendant,  on  inquiry,  falselr  and  ma.- 
liciottsly  told  such  third  person  that  he  claimed 
a  lien  on  the  land,  and  that  he  would  give  him 
trouble  if  he  traded,  as  he  was  about  to  sue  for 
it;  that  he  had  no  lien;  and  that  such  Btate- 
nents  prevented  tne  completion  of  the  trade, — 
warrant  a  recovery  of  the  $^)0  lost  by  the  non- 
completion  of  the  trade. 


2.  Allegations  fai  a  complaint  for  slander- 
ing title  of  land  that  plaintiff  was  "in  the  act 
of  selling"  paU  real  estate;  that  defendant 
"went  t<?'  the  iiutending  purcliaser,  and  spoke 
the  slanderous  words;  that  the  slanderous  words 
were  spoken  tor  the  "purpose  of  stopping  said 
sale  and  preventing  said  trade";  and  finding 
under  each,  respectively,  that  plaintiff  was  "m 
the  act  of  trading";  that  such  third  person  "In- 
quired of"  defendant;  and  that  statements  "were 
made  maliciously,  and  to  gratify  the  ill  will  of 
the  defendant  towards  said  plaintiff," — do  not 
constitute  variances. 

3.  In  an  action  fur  slandering  title  of  land 
to  one  with  whom  plaintiff  was  negotiating  a 
trade,  by  stating  that  defendant  claimed  a  lien 
on  the  land  for  his  money  used  in  purchasing  it, 
proof  that  none  of  his  money  was  ever  so  used 

iastified  the  inference  that  defendant  had  no 
len  on  or  interest,  in  the  real  estate  to  show 
want  of  probable  canst  for  the  slander. 

Appeal  from  circuit  court,  Monroe  county; 
R.  W.  Miers.  Judge.  ' 

Action  by  Mattie  B.  Anderson  against 
Jonathan  May  for  slander  of  title  of  real  es- 
tate. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

East  &  Miller  and  Henley  &  Wilson,  for 
appellant     Louden  &  Louden,  for  appellee. 

DAVIS,  J.  This  was  an  action  institutecl 
by  the  appellee  against  the  appellant  to  re- 
cover damages  for  slander  of  title  to  real 
estate.  A  special  verdict  was  returned,  on 
which  judgment  was  rendered  in  favor  of  the 
appellee  for  5200.  Several  questions  are  pre- 
sented, but  we  will  first  consider  whether  the 
appellee  was  entitled  to  judgment  on  tbe 
special  verdict  The  complaint  is  sufficient 
if  the  facts  found  are  sufficient  to  entitle 
the  appellee  to  recover.  The  jury  find,  In 
substance,  that  the  real  estate  was  worth 
$1,000,  and  that  she  was  in  the  act  of  trad- 
ing It  to  one  Rhorer  for  (1,200;  that,  while 
the  trade  ^as  pending,  said  Rhorer  inqnired 
of  said  appellant  if  he  had  any  claim  on  said 
real  estate,  and  thereupon  said  May  stated. 
In  answer  to  said  inquiry,  that  he  claimed  to 
have  a  lien  on  said  land;  that  he  claimed 
that  his  money  was  used  in  the  purchase  of 
the  land,  and  that  If  he  (Rhorer)  purchased 
the  land.  May  would  give  him  trouble  about 
It  as  be  intended  to  bring  suit  for  It;  that 
said  statements  were  not  true;  that  they 
were  false;  that  said  real  estate  was  not 
purchased  with  his  money;  that  the  appel- 
lant had  no  lien  on  or  interest  in  said  real 
estate;  that  said  statements  were  made  ma- 
liciously, and  to  gratify  the  ill  wUl  of  the 
appellant  towards  the  appellee;  and  that  on 
account  of  sal^  statements  said  Rhorer  re- 
fused to  complete  the  trade.  There  is  no 
finding  that  the  appellant  had  any  knowledge 
of  the  proposed  trade  between  the  appellee 
and  Rohrer  when  he  made  the  alleged  slan- 
derous statements.  There  is  no  finding  that 
the  value  of  the  real  estate  was  depreciated 
by  reason  of  the  statements.  Thwe  Is  a 
finding  that  the  statements  were  made  mali- 
ciously, but  the  jury  do  not  expressly  flmd 
that  the  statements  were  made  in  order  to 
Injure  the  appellee.    Neither  Is  there  any- 
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flncUng  that  the  statements  were  made  for 
the  purpoae  of  preventiiig  the  trade,  or  for 
the  purpose  of  depreciating  the  value  of  the 
land,  but  the  Jury  do  find  that  because  of 
said,  statements  said  Rhorer  refused  to  com- 
plete the  trade.  If  the  trade  had  been  com- 
pleted, the  facts  show  that  the  appellee  would 
have  made  $200.  It  was  necessary,  in  order 
to  entitle  the  appellee  to  recover,  that  the 
finding  should  show  that  the  statements  were 
made  maliciously;  that  they  were  untrue; 
and  that  she  sustained  pecuniary  loss  as  a 
necessary  or  as  a  natural  and  proximate  con- 
sequence of  the  slanderous  statements. 
Townsh.  Sland.  &  I*  p.  283,  {  20r>;  Odgers, 
Sland.  &  L.  p.  138;  Folk.  Starkie,  Sland.  & 
li.  {  128,  side  paging  132;  Andrew  t.  Desh- 
ler,  45  N.  J.  Law,  167;  Like  T.  McKlnstry, 
41  Barb.  186.  'The  finding  shows  that  the 
statements  were  false;  that  they  were  made 
maliciously;  and  that  thereby  the  comple- 
tion of  the  trade  was  prevented,  to  her  dam- 
age in  the  sum  of  (200.  It  was  not  neces- 
sary for  the  finding  to  show,  in  addltlMi  to 
the  facts  found,  that  the  appellee  had  knowl- 
edge of  the  proposed  trade,  or  that  the  value 
of  the  real  estate  was  depreciated,  or  that  the 
statements  were  made  for  the  purpose  of  pre- 
venting the  trade,  or  for  depreciating  the 
value  of  the  land,  or  that  they  were  made  in 
order  to  injure  the  appellee.  All  that  the  ai>- 
pellee  was  required  to  allege  and  prove  cm 
this  question  was  that  the  statements  set 
out  in  the  finding  were  made  maliciously,  or 
with  an  intent  to  injure  the  appellee;  that 
they  were  false;  and  that  the  pending  trade, 
in  which  she  would  have  made  $200  if  com- 
pleted, was  thereby  prevented.  "Malicious- 
ly" means  "with  deliberate  -intention  to  in- 
jure." And.  Law  Diet.  In  this  case  the 
statements  are  found  to  have  been  made  ma- 
liciously, and  to  gratify  the  111  will  of  the 
appellant  towards  tne  appellee. 

The  findings  that  the  real  estate  was  not 
pnrctiased  with  appellant's  money,  and  that 
lie  had  no  lien  on  or  Interest  in  said  real 
estate  were,  in  connection  with  the  other 
facts  found,  sufficient  to  show  that  the  mo- 
tive in  making  the  statements  was  not  rea- 
sonable self-protection.  The  facts  found  are 
sufficient  to  Justify  the  Inference  by  the  Jury 
that  the  statements  were  made  maliciously. 
Van  Tnyl  v.  Rlner,  3  111.  App.  5D6.  If  they 
were  made  maliciously,  they  were  made  with 
the  deliberate  Intention  to  injure  the  appel- 
lee; and  if  his  money  was  not  used  in  the 
purchase  of  the  real  estate,  and  if  be  liad 
no  lien  an  or  interest  In  the  real  estate,  his 
statements  were,  under  the  circumstances, 
made  without  probable  cause.  If  the  Jury 
had  found  that  the  statements  were  made 
with  an  intent  to  injure  the  appellee,  it  would 
only  have  been  another  form  of  expressing 
the  fact  that  the  statements  were  made  ma- 
liciously. The  finding  that  the  statements 
were  made  maliciously  was  the  finding  of  a 
fact,  and  not  a  conclusion  of  law.  It-  was, 
a8:.we  have  seen,  the  equivalent  of  saying 


that  the  statements  were  made  with  the 
deliberate  intention  to  injure  the  appellee. 
There  was  no  express  finding  that  the  state- 
ments were  made  without  probable  cause. 
Assuming  that  it  was  essential  for  the  appel- 
lee to  aver  and  prove  that  the  statements 
were  made  without  probable  cause,  and  that 
the  verdict  sbould  include  a  finding  to  that 
effect  the  verdict  Is  sufficient,  for  the  rea- 
son stated  that  the  facts  found  ate  in  sub- 
stance, and  to  the  ettect,  that  the  statements 
were  made  without  probable  cause.  A  find- 
ing in  the  words  "without  probable  cause" 
would  be  more  in  the  nature  of  a  conclusion 
than  the  statement  of  a  fact.  The  questloa 
of  probable  cause  is  ordinarily  one  for  the 
court.  I'ennsylvanla  Ck).  v.  Weddle,  100  Ind. 
138.  In  our  opinion,  the'  finding  sufficiently 
shows  that  the  statements  were  made  mali- 
ciously and  without  probable  cause. 

The  allegation  Ir  the  complaint  is  that  the 
appellee  was  "m  the  act  of  selling"  the  real 
estate,  while  the  finding  shows  that  she  was 
"in  the  act  of  trading '  the  real  estate.  It  is 
also  alleged  m  the  complaint  that  the  appel- 
lant went  to  Rhorer,  and  spoke  the  alleged 
slanderous  words,  while  the  verdict  finds 
that  Rhorer  Inquired  of  the  appellant,  etc. 
Again,  the  allegation  is  that  the  statements 
were  made  maliciously,  for  the  "purpose  of 
stopping  said  sale  and  preventing  said  trade," 
while  the  finding  is  that  said  statements 
"were  made  maliciously,  and  to  gratify  the 
ill  will  of  tbe  defendant  towards  said  plain- 
tiff," etc.  Ciounsel  for  appellant  contend  that 
these  and  other  similar  variations  constitute 
fatal  variance  or  failure  of  proof.  This 
question  is  folly  discussed  by  Judge  Oavin 
in  Steinke  v.  Bentley,  6  Ind.  App.  663,  34 
N.  E.  97;  and,  following  the  decision  in  that 
case,  the  variances  referred  to  are  not.  In 
our  opinion,  of  a  character  to  Justify  a  re- 
versal. There  was  no  error  in  rendering 
Judgment  in  favor  of  appellee  on  the  verdict 

It  is  next  insisted  that  the  verdict  is  con- 
trary to  the  evidence;  that  it  is  not  sus- 
tained by  sufficient  evidence;  and  that  it  Is 
contrary  to  law.  The  contention  is  th&t  the 
evidence  wholly  fails  to  prove  that  the  state- 
ments were  maliciously  made,  and  that  there 
is  total  failure  to  prove  a  want  of  a  probable 
cause.  There  was  evidence  fairly  tending 
to  prove  that  no  money  of  the  appellant,  or 
any .  money  secured  of  him  or  through  his 
aid,  was  ever  invested  In  the  land.  The 
facts  and  circumstances  were  such  as  to  rea- 
sonably Justify  the  inference  that  he  had  no 
lion  on  or  interest  in  the  real  estate. 

On  the  question  of  malice,  the  evidence  is 
neither  clear  nor  satisfactory.  The  impres- 
sion made  on  our  minds  from  reading  the 
record  in  the  light  of  the  appellant's  theory 
of  the  case  is  that  appellant  had  reason  to 
believe  that  the  money  secured  on  the  note 
indorsed  by  him  for  appellee's  husband  was 
used  in  the  purchase  of  the  land,  and  that 
he  was  In  good  faith  lu  the  assertion  that  he 
bad  a  lieu  on  or  interest  in  said  real  estate; 
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but  we  notice  that  he  was  contradicted  by 
appellee's  husband,  and  also  that  In  previous 
attempts  in  court  to  enforce  his  supposed  lien 
he  Irnd  not  been  successful,  and  there  were 
other  circumstances  proper  for  the  considera- 
tion of  the  Jm-y.  Althon^n  the  evidence  is 
neither  clear  nor  satisfactory  to  as,  we  can- 
not say,  under  the  circumstances,  that  there 
was  no  evidence  on  the  qnestion  of  malice. 
Like  V.  McKlnstry,  snpra.  193;  Andrew  v. 
Deshler,  snpra,  170,  171.  We  find  no  re- 
versible error  In  tlie  record.  Judgment  af- 
firmed. 


(14  iQd.  App.  XK) 

raSSUP  V.  8TATB. 
(Appellate  Court  of  Indiana.     Jan.  24,  1896.) 

O^HINO— NXMBS  OF  PaKTIES — VaRIASOB. 

Where  an  indictment  charged  that  de- 
fendant, being  the  Iceeper  of  a  certain  bnilding, 
did  permit  persons,  to  the  grand  Jurors  mi- 
known,  to  be  and  remain  playing  therein,  etc., 
and  on  the  trial  a  witness  testified  that  he  wag 
before  the  grand  jury,  and  that  he  knew  at  that 
time  the  persons  engaged  in  gambling  in  the 
building,  and  could  have  given  their  names  upon 
inquiry,  there  was  no  variance,  as  the  offense 
charged  was  not  shown  to  be  a  specific,  bat  a 
continuing,  one. 

Appeal  from  circuit  court,  Gibson  county; 
W.  D.  Robinson,  Special  Judge. 

William  Jessup  was  convicted  for  permit- 
ting a  building  to  be  used  for  gambling  pur- 
poses, and  appeals.    Affirmed. 

W.  W.  Medcalf,  for  appellant  W.  B.  Cox, 
W.  B.  StlUwell,  W.  A.  Ketcham,  and  F.  E. 
Matson,  for  the  State. 

LOTZ,  J.  The  indictment  In  this  case 
charged  that  the  appellant,  being  the  keeper 
of  a  certain  building,  did  unlawfully  and 
knowingly  permit  persons,  to  the  grand  Ju- 
rors unknown,  to  be  and  remain  playing  and 
gaming  therein,  at  cards  and  dice,  to  and 
with  each  other,  for  money.  Section  2173, 
Bums'  Rev.  St  1894  (secUon  2079,  Rev.  St 
1881).  The  appellant  was  tried  and  convict- 
ed, arid  In  this  appeal  he  has  assigned  as  er- 
ror the  overruling  of  his  motion  for  a  new 
trial.  He  asserts  that  the  finding  is  con- 
trary to  law.  It  is  further  contended  that 
the  proof  shows  that  the  names  of  the  per- 
sons who  engaged  in  the  gambling  were 
known,  or  could  have  been  known,  to  the 
grand  Juiy,  and  that  this  constitutes  a  fatal 
variance.  The  only  evidence  upon  this  point 
was  given  by  one  of  appellant's  witnesses. 
This  witness  testified  that  he  was  before  the 
grand  Jury,  and  that  he  knew  at  that  time 
the  persons  engaged  in  gambling  In  the 
building,  and  that  he  could  have  given  the 
names  if  the  inquiry  had  been  of  him. 

The  appellant  relies,  In  support  of  his  con- 
tention, upon  the  case  of  Blodget  v.  State,  3 
Ind.  403,  and  of  the  cases  approving  that  de- 
cision,—Stone  V.  State,  30  Ind.  115;  Moore  v. 
State,  65  Ind.  213.  In  the  case  of  Blodget  v. 
State,  supra,  the  defendant    was    charged 


with  retailing  spIHtuous  llqnort,  and  It  was 
averred  that  the  liquor  was  sold  to  a  person 
whose  name  was  unknown  to  the  grand 
Jury.  On  the  trial,  a  witness  testified  that 
the  liquor  was  sold  to  a  person  (naming 
him),  that  he  knew  the  person,  and  that  be 
wotild  have  Informed  the  grand  Jury  of  bis 
name  had  inquiry  been  made.  It  was  held 
that  the  evidence  did  not  sustain  the  indict- 
ment But  in  that  case,  and  the  cases  fol- 
lowing it  the  offense  charged  consisted  of  a 
single  specific  act,  and  it  was  necessary  to 
name  the  persons  to  whom  the  liquor  was 
sold,  for  that  was  one  of  the  means  by  which 
the  offense  could  be  described  or  identified. 
If  the  names  ot  the  persons  were  known, 
they  should  have  been  alleged,  for  the  de- 
fendant was  entitled  to  know  what  particu- 
lar charge  he  was  required'  to  meet  But 
knowingly  pennitir...r  a  building  to  be  used 
for  gambling  purposes  does  not  necessarily 
consist  of  a  single  specific  act  The  evi- 
dence in  this  case  shows  a  continuing  of- 
fense, and  the  names  of  the  persons  who  en- 
gaged In  the  gambling  are  only  an  Incidental 
matter  in  this  case.  State  v.  Llndley,  14  Ind. 
430;  Freeman  v.  State.  119  Ind.  601,  21  N. 
B.  1101.  This  court  In  the  case  of  Dutton 
V.  State,  2  Ind.  App.  448,  28  N.  B.  995,  drew 
the  distinction  between  offenses  consisting 
of  a  single  specific  act  and  those  consisting 
of  a  number  of  continuous  acts.  We  are 
BtlU  of  the  opinion  that  the  distinction  is 
well  foxmded,  and  that  the  evidence  on  this 
point  is  not  insufficient  There  are  other 
contentions  made  by  appellant  but  as  they 
depend  upon  the  weight  of  the  evidence,  we 
cannot  reverse  the  case  for  such  causes. 
Judgment  affirmed. 

(U  Ind.  App.  2S2) 
WYATT  et  al.  v.  BROWN. 
(Appellate  Court  of  Indiana.     Jan.  28,  1896.) 

BkBACE  of  WaKBAKTT — PUB0BASB-Mo:7ET  liOTB — 

Action  bt  Third  Person— Riobts 
OF  Vbndbb. 

Where  a  note  was  indorsed  by  a  vendee 
to  an  insolvent  vendor,  in  payment  of  the  price 
of  land  conveyed  by  warranty,  and  the  vendee 
was  afterwards  compelled  to  pay  off  outstanding 
incumbrances,  the  vendee  cannot  recover  the 
amount  so  paid,  out  of  the  proceeds  of  said  note, 
in  an  action  thereon  against  the  maker  by  one 
to  whom  it  was  indorsed  by  the  vendor,  there 
being  no  specific  allegations  of  fraud  upon  the 
part  of  the  vendor,  and  no  offer  to  rescind  the 
contract  and  no  recovery  asked,  on  the  ground 
of  failure  of  consideration  for  the  vendee's  in- 
dorsement to  the  vendor. 

Appeal  from  circuit  court.  GarrolKcounty; 
T.  F.  Palmer,  Judge. 

Action  by  David  W.  Brown  on  a  note. 
Buren  Wyatt  intervened.  From  the  Judg- 
ment rendered,  intervener  appeals.  Affirm- 
ed. 

L.  D.  Boyd  and  Palmer  &  Palmer,  for  ao- 
pellant    Pollard  &  Pollard,  for  appellee. 

DAVIS,  J.  This  action  was  bistituted  on 
FebruaiT  6, 1884,  by  the  appellee,  against  one 
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Gochenauet,  on  a  note,  on  wl^di  there  was 
due  $237,  executed  by  him  to  Wyatt,  and  in- 
dorsed to  the  appellee.  Gochenauer  paid  the 
money  due  on  the  note  into  court,  saying  that 
the  appellant  was  claiming  to  be  the  owner  of 
the  note  and  entitled  to  the  money  dne  there- 
on. The  appellant  was  thereuiwn  made  a 
party  to  the  s\ilt,  and  filed  an  answer  and  cross 
complaint,  making  one  Smith  a  party  thereto. 
The  court's  conclusions  of  law  on  the  spe- 
cial finding  of  facts  were  against  the  appel- 
lant There  were  no  exceptions  to  the  con- 
clusions of  law  by  the  court  The  material 
questions  songht  to  be  presented  on  this  ai>- 
peal  arise  on  appellant's  motion  for  a  new 
trial.  There  is  no  conflict  In  the  eyidence  on 
material  questions.  The  material  facts,  as 
disclosed  by  the  record,  are  that  on  the  16th 
of  January,  1894,  David  Butter  was  an  in- 
S(dTent  resident  householder  of  Carroll  coun- 
ty, Ind.,  and  that  by  deed,  with  covenants 
of  warranty,  in  which  his  wife  joined,  said 
Batter  sold  and  conveyed  to  said  appellant 
70  acres  of  real  estate,  for  $3,500,  and  that, 
as  a  part  of  the  consideration  therefor,  the 
appellant  assigned  and  indorsed  to  said  But- 
ter the  Ck)chenaaer  note,  and  also  a  note 
on  said  Smith  for  $500,  and  amounting  In 
the  aggregate  to  $737,  and  that  Butter  after- 
wards, on  the  latb  of  January,  1894,  In- 
dorsed said  notes  to  the  appellee,  who  had 
no  notice  of  the  equities  in  favor  of  tne  ap- 
pellant In  payment  of  an  antecedent  debt 
then  past  due,  and  for  $8.45  in  cash.  The 
notes  were  not  payable  in  bank,  and  there 
were  Incumbrances  on  the  real  estate  to  the 
amount  of  $442.15,  which  appellant  after- 
wards paid.  At  the  maturity  of  the  Smith 
note.  In  December,  1894,  he  paid  the  amount 
due  thereon  into  title  court  Many  questions 
of  law  and  practice  are  discussed  by  counsel 
for  the  respective  patties,  which  It  may  not 
be  necessary  to  consider.  The  Judgment  in 
the  court  below  was  against  the.  appellant 
The  primary  question  to  be  determined  is 
whether,  on  the  facts  above  stated,  the  ap- 
pellant i^,  as  against  the  appellee  in  this  ac- 
tion, entitled  to  said  notes,  or  any  part  of 
the  proceeds  thereof.  It  should  be  borne  In 
mind  that  no  action  was  Instituted  against 
the  appellant,  on  bis  indorsemsnt  or  othex*' 
wise.  In  fact  no  relief  was  asked  against 
the  appellant  In  part  consideration  for  the 
transfer  and  indorsement  of  the  notes  by 
the  appellant  Butter  executed  the  deed  for 
the  conveyance  of  certain  real  estate,  with 
covenants  of  warranty.  The  appellant  has 
and  holds  real  estate  of  the  value  of  $3,500. 
He  has  paid  therefor,  including  incumbran- 
ces, and  not  including  the  notes  in  suit 
$3,506.07.  The  Incumbrances  so  paid  by 
him  amount  to  $442.15. 

It  Is  ordinarily  true  that  an  entire  failure 
of  consideration  is  a  good  ground  for  the  re- 
covery of  money  paid  thereon.  Pars.  Oont 
(Stb  Ed.)  p.  *488,  f  4.  If  this  were  an  action 
against  the  appellant  to  recover  on  his  in- 
'lorsement,    the   evidence    would,    perhaps. 


sustain  the  proposition  that  the  considera- 
tion for  the  Indorsement  has  failed.  Miller 
V.  GIbbs,  29  Ind.  228;  Holman  v.  Qreag- 
miles,  14  Ind.  177.  The  theory  of  the  coun- 
sel for  appellant  is  that  the  breach  of  war- 
ranty on  the  part  of  David  Butter  is  such 
a  fraud  upon  the  appellant  as  entitles  him 
to  recover,  in  this  action,  against  the  appel- 
lee, the  proceeds  of  said  notes  to  the  extent 
of  $442.15.  There  Is  neither  allegation  nor 
proof  that  there  was  any  deceit  misrepre- 
sentation, or  abuse  of  confidence  in  the 
ticansactlon  between  Butter  and  the  appel- 
lant In  support  of  their  position,  the  coim- 
sel  for  appellant  cite  Boblnson  v.  Belnhart, 
187  Ind.  674,  681,  36  N.  B.  519;  BetheU  v. 
Betheli,  92  Ind.  318;  Curme  v.  Bauh,  100 
Ind.  247;  Hnrd  v.  Blckford  (Me.)  27  Atl. 
107;  Barnard  v.  OampbeU,  58  N.  Y.  73;  Tom. 
Bem.  &  Bern.  Bights,  H  154-1(53;  2  Pom. 
Hq.  Jnr.  {{  706-709,  inclusive.  In  Boblnson  v. 
Belnhart,  supra,  the  appellee.  In  an  action 
against  appellants  to  quiet  title  to  real  es- 
tate, alleged  facts  showing  that  the  convey- 
ance made  by  appellee  to  appellants  was 
procured  through  fraud.  There  was  an  offer 
to  restore  the  consideration  received,  and  a 
demand  for  a  rescission  of  the  contract,  etc. 
In  BetheU  v.  Bethell,  supra,  the  facts  pleau- 
ed  show  that  there  was  deceit  misrepre- 
sentation, atrase  of  confidence,  and  a  wrong- 
ful preparation  of  a  written  instrument  dif- 
ferent from  that  agreed  upon.  The  theory 
npon  which  the  action  In  Curme  v.  Bauh, 
supra,  was  prosecuted  was  that  the  goods 
were  bought  with  the  design  not  to  pay  for 
them.  In  Hurd  v.  Blckford,  supra,  the  prop- 
erty was  procured  by  fraud.  The  action  ■ 
was  In  trover  by  the  owner  against  the. ven- 
dee of  the  purchaser.  In  Barnard  v.  Cami>- 
bell,  supra,  the  vendor  was  Induced  to  part 
with  his  pn^erty  by  fraud.  As  we  under- 
stand counsel  for  the  appellant  their  theory 
is  that  on  the  ground  of  fraud,  they  ore 
entitled  to  have  the  Indorsement  of  the  note 
by  the  appellant  declared  invalid.  In  the 
first  place,  it  should  be  borne  In  mind  that 
fraud  in  this  state  is  ordinarily  a  question 
of  fact  and  cannot  be  presumed.  Rev.  Bt 
1884.  i  6649  (Bev.  St  1881,  |  4924).  Phelps 
V.  Smith,  116  Ind.  387,  17  N.  B.  602,  and  19 
N.  B.  156.  In  the  next  place,  there  is  no 
ofFer  to  rescind  the  contract  The  general 
rule  Is  that  a  party  will  not  be  permitted  to- 
reclaim  what  he  has  parted  with,  and  at  the 
,  same  time  hold  on  to  what  be  has  received 
in  the  transaction.  Westhafer  v.  Patterson, 
120  Ind.  459,  22  N.  B.  414;  Hlgham  v.  Har- 
ris, 108  Ind.  246,  8  N.  B.  255;  Calhoun  v. 
Davis,  2  Ind.  532;  Brlngham  v.  Lelghty, 
61  Ind.  524.  As  before  observed,  the  theory 
of  the  counsel  for  the  appellant  Is  that  the 
evidence  shows  that  the  Indorsement  of  the 
notes  by  the  appellant  was  procured  by 
fraud,  and  therefore  that,  as  against  the 
appellee,  he  Is  entitled  to  the  proceeds  of 
the  notes,  to  the  extent  of  the  Incumbrances 
paid  by  him.    On  this  theory  we  have  con- 
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ridered  the  question  presented.  No  sugges- 
tion has  been  made  by  counsel  that  the  ajy- 
pellant  was  entitled  to  recover  any  part  ot 
the  proceeds  of  the  notes  because  the  con- 
sideration for  the  indorsement  liad  failed. 
The  only  claim  is  that  the  evidence  shows 
that  a  fraud  has  been  perpetrated  on  the 
appellant  We  have  carefully  read  the  evi- 
dence, and  would  not  be  warranted  in  the 
conclusion  that  it  conclusively  shows  that 
the  transactions  were  fraudulent  Whether 
the  appellant  might  have  succeeded  against 
the  appellee  on  the  theory  that  the  consid- 
eration of  the  Indorsement  of  the  notes  has 
failed  is  a  question  it  is  not  necessary  for 
us  to  determine,  because  it  is  not  presented 
in  argument  for  our  consideration.  We  ob- 
serve, however,  that  the  appellee  surren- 
dered notes  past  due,  and  paid  $8.45  in  cash 
for  the  notes  in  controversy,  one  of  which 
did  not  mature  for  U  months.  We  also 
notice  that  said  Rutter  then  owned  $800  or 
$800_  worth  of  personal  property,  on  which 
It  appears  he  afterwards  offered  to  execute 
a  chattel  mortgage  to  the  appellant,  as  se- 
curity for  the  payment  of  the  incumbrances. 
In  any  event,  no  reason  has  t>een  given 
which,  in  our  opinion,  would  Justify  this 
court  in  reversing  the  judgment  of  the  tfial 
court,  on  the  evidence.  In  the  answer  to  the 
cross  complaint,  and  in  the  reply  to  the  an- 
swer, the  appellee  alleged,  among  other 
things,  that  he  purchased  ithe  notes  for  a 
good  and  valuable  consideration,  in  good 
faith,  without  any  notice  of  any  claim  or 
equities  of  the  appellant  It  is  true  the 
facts  constituting  the  consideration  are  not 
alleged,  but,  in  our  opinion,  there  was  no 
error  in  overmling  the  demurrer  to  either 
the  answer  or  the  reply.  We  find  no  re- 
versible error  in  the  record.  Judgment  af- 
firmed. 


(16  Ind.  App.  OS) 

MBTERi)  V.  HOME  INS.  00.  OF  NEW 

jrOKK.* 
(Appellate  Court  of  Indiana.     Jan.  28,  1896.) 

APPSXL — IircOXPLBTS  ReOOBD— RSYIBV. 

Where  evidence  is  omitted  from  the  rec- 
ord, qaestioos  of  fact  determined  cannot  t>e  re- 
viewed, nnless  it  affirmatively  appears  that  the 
omitted  evidence  is  dnnecessary  to  their  de- 
termination. 

Appeal  from  circuit  court.  Lake  county;  J. 
H.  GiUett,  Judge. 

Action  by  Henry  J.  Meyers  against  the 
Home  Insurance  Company,  of  New  York. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Thomas  J.  Wood,  for  appellant.  3.  W. 
Youche,  for  appellee. 

REINHARD,  J.  The  appellee  sued  the  ap- 
pellant on  a  policy  of  fire  Insurance.  There 
was  an  answer  of  general  deniaL  The  cause 
was  tried  by  the  court,  and  there  was  a  find- 
ing for  appellee.    A  motion  for  a  new  trial 

1  Rehearlnc  denied. 


was  overruled.  We  are  asked  to  reverse  the 
cause  on  the  evidence.  Appellee's  counsel 
Insist  tliat  we  cannot  decide  the  point  urged 
because  the  bill  of  exceptions  affirmatively 
shows  that  the  evidence  is  not  all  in  the  rec- 
ord. We  have  examined  the  record,  and 
found  that  evidence  material  to  the  deter- 
mination of  the  merits  of  the  questions  in 
issue  which  was  introduced  at  the  trial  is 
omitted  from  the  bill  of  exceptions^  When 
this  is  the  case,  the  omission  will  preclude 
the  consideration  of  the  question  attempted 
to  be  presented,  unless  it  appear  afflrmativeiy 
that  the  omitted  evidence  is  not  necessary  to 
the  determination  of  such  question.  Insur- 
ance Go.  V.  Sisk,  9  Ind.  App.  805,  36  N.  B> 
659;  Lyon  v.  Davis,  Ul  Ind.  384.  12  N.  K. 
714;  Glsh  v.  Gish,  7  Ind.  App.  104,  34  N. 
E.  306.  We  are  unable  to  say  that  the  omit- 
ted evidence  is  of  that  character.  Judgment 
a^&rmed. 


04  Ind.  App.  257) 

JE8SOP  V,  STATE. 
(Appellate  Court  of  Indiana.     Jan.  29,  188&> 

iNmCTMBNT — DsaOSIFTIOH  OF  UfFESSB  —  PlUUlI, 

Used  in  Btatutb  Includes  Simodlar. 
Under  Barns'  Rev.  St  1894,  {  2069  (Rev. 
St  1881,  {  200*2),  making  it  a  criminal  offense 
for  a  man  to  associate  "with  females  known  or 
reputed  aa  prostitutea,"  an  indictment  which 
charges  a  defendant  with  associating  with  one 
female  known  and  reputed  as  a  prostitute  is 
sufficient 

Appeal  from  circuit  court.  Gibson  cpunty; 
W.  D.  Robinson,  Special  Judge. 

William  Jessop  was  convicted  of  associat- 
ing with  a  female  known  and  reputed  as  a 
prostitute,  and  appeals.    Affirmed. 

Buskb-k  &  Brady  and  W.  W.  Medcalf,  for 
appellant  W.  E.  Cox,  W.  B.  StUlwell,  W.  A. 
Ketcbam,  and  P.  B.  Matson,  for  the  State. 

ROSS,  J.  The  appellant  was  indicted, 
tried,  and  convicted  under  section  356,  Elli- 
ott's Supp.  1889  (section  2068,  Bums'  Rev.  St. 
1894),  which  reads  as  follows:  "Whosoever, 
being  a  male  person,  frequents  or  visits  a 
house  or  houses  of  ill  fame,  or  of  assigna- 
tion, or  associates  with  females  known  or 
reputed  as  prostitutes,  or  frequents  or  visits 
a  gambling  house  or  houses,  or  is  engaged  in 
or  about  a  tiouse  of  prostitution,  shall  be 
fined  in  any  sum  not  more  than  one  ban- 
dred  dollars  nor  less  than  ten  dollars,  t» 
which  may  be  added  imprisonment  in  the 
county  Jail  not  more  than  sixty  days  nor  less 
than  ten  days."  The  first  and  second  specifi- 
cations of  error  assigned  question  the  suffi- 
ciency of  the  indictment  This  statute  de- 
fines a  number  of  offenses,  namely:  (1> 
For  frequenting  or  visiting  houses  of  ill 
fame  or  of  assignation;  (2)  for  associating 
with  females '  known  or  reputed  as  prosti- 
tutes; <3)  for  frequenting  or  visiting  gam- 
bling houses;  (4)  for  being  engaged  In  or 
al>out  a  house  of  prostitution.  The  indict- 
ment under  which  appellant  was  convicted 
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'was  intended  to  cbarge  the  offense  Included 
In  the  second  specification,  namely,  for  as- 
sociating "with  females  known  or  reputed  as 
prostitutes."  The  objection  to  Its  sufficiency 
is  that  It  only  charges,  appellant  with  asso- 
-clatlng  "with  one  Flora  Wagner,  a  female 
who  was  then  and  there  known  and  reputed 
■as  a  prostitute,"  while  the  only  offense  de- 
fined by  the  statute  is  for  associating  "with 
females  known  or  reputed  as  prostitutes"; 
that  it  is  no  offense  to  associate  with  one 
prostitute,  bat  that,  in  order  to  create  the 
•offense  defined,  the  association  must  be  witb 
more  than  one  prostitute.— in  other  words, 
that  the  statute  creates  and  defines  the  of- 
fense for  associating  with  "females"  who 
Ate  known  or  reputed  as  prostitutes,  and 
that  the  use  of  the  plural  does  not  import 
the  singular.  In  support  of  this  contention 
-our  attention  is  called  to  the  fact  that  the 
.section  of  the  statute  under  which  appellant 
was  prosecuted  is  amendatory  of  section 
2002,  Rey.  St  1831  (section  2089,  Rev.  St 
1894),  which  provided  that  "whoever  being 
41  male  person  frequents  houses  of  ill-fame  or 
•of  assignation,"  etc.,  and  that  the  legislature, 
•deeming  the  first  clause  of  that  statute  in- 
sufficient as  defining  an  offense  for  frequent- 
ing a  single  bouse,  so  amended  it  as  to  make 
it  an  offense  to  frequent  "a  house  or  houses 
of  ill  fame."  From  this,  counsel  contend 
that  the  legislature  did  not  intend  to  create 
the  offense  for  associating  with  one  female 
Icnown  or  reputed  as  a  prostitute,  but  plain- 
ly Intended  to  define  no  offense,  except  the 
association  was  with  more  than  one.  We 
-cannot  concur  in  this  contention.  In  constru- 
ing section  20(3,  Bev.  St  1881  (secUon  209O, 
Burns'  Rev.  St.  1894),  which  defines  it  as  an 
-offense  for  any  female  to  frequent  or  live 
"In  houses  of  ill  fame,"  the  supreme  court 
has  held  that  a  female  who  frequented  or  liv- 
ed in  a  "house"  of  ill  fame  was  amenable  un- 
der the  provisions  of  that  statute.  State  v. 
Nichols,  83  Ind.  228.  In  the  decision  of  that 
case,  the  court,  after  making  the  following 
quotation  from  Bish.  St  Crimes,  {  213,  viz.: 
"The  singular  number,  likewise,  may  be 
comprehended  In  plural;  as,  where  a  stat- 
ute makes  it  felony  to  purloin  from  a  post 
office  'banknotes,'  it  is  within  the  prohibition 
to  steal  a  single  note;  or,  to  commit  larceny 
of  'bills  obligatory,'  a  person  who  takes  a 
single  bill  obligatory  breaks  the  provision; 
and,  if  it  Is  made  an  offense  to  keep  open 
tippling  houses,  on  the  Sabbath  day,*  the  of- 
fense is  committed  by  keeping  open  one  tip- 
pling house,"— added:  "The  rule  of  construc- 
tion thus  laid  down  by  Bishop  seems  to  be 
well  supported  by  some  carefully  considered 
-cases,  and  is  one  which,  we  think,  ought  to 
t>e  followed  in  the  case  at  bar,  as  being  In 
accordance  with  the  obvious  intention  of  the 
legislature.  Hall  v.  State,  3  Kelly,  18;  Com. 
V.  Messinger,  1  Bin.  273."  The  affidavit  Is 
sufficient. 

The   evidence   upon    which   the   appellant 
was  convicted  is  not  very  clear  or  satisfac- 


tory. And  while  the  appellant's  own  testimo- 
ny was  that  he  was  unacquainted  with  and 
did  not  know  that  Flora  Wagner,  with  whom 
he  was  charged  with  associating,  and.  It  was 
charged,  was  known  as  a  prostitute,  was  a 
prostitute,  or  known  as  such,  yet,  in  the 
opinion  of  a  majority  of  the  court,  the  fact 
that  appellant,  who  was  a  widower  and  liv- 
ing alone,  employed  Miss  Wagner,  as  a  do- 
mestic, to  do  his  general  housework,  and 
that  for  more  than  a  year  they  lived  in  the 
house,  most  of  the  time  alone,  is  sufficient. 
In  connection  with  the  other  circumstances 
disclosed,  upon  which  to  say  there  was  some 
evidence  to  sustain  the  finding  of  the  court 
below,  and  that  the  Judgment  will  have  to 
be  affirmed.    Judgment  afibmed. 


(14  Ind.  App.  MO) 
STEWART  V.  FRALICH  et  al. 
(AppeUate  Court  of  Indiana.     Jan.  29,  1896.) 

AsaiONMENT  OF  ACCOaHT— INDORSEIIEJIT  IH  WbIT* 

iNO — P&BTIB8  TO  Action. 
In  an  action  by  an  assignee  of  an  ac- 
count indorsed  in  writing,  it  appeared  that  the 
contract  out  of  which  it  arose  was  an  oral  one 
for  the  sale  of  goods,  and  the  assignor  had  not 
been  made  a  defendant  Rev.  St  1894,  §  277 
(Rev.  St  1881,  i  276),  provides  that  when  an 
action  is  brought  by  the  assignee  of  "a  claim 
arising  out  of  contract  and  not  assigoed  by  in- 
dorsement in  writing,  the  assignor  shall  be 
made  a  defendant  and  section  7515  (section 
5501,  Rev.  St  1881),  makes  notes  and  other 
contracts  signed  by  any  person  who  promises  to 
pay  money  or  to  do  any  particular  thing,  nego- 
tiable. Held,  that  the  statutes  contemplate  the 
assignment  only  of  contracts  wtiich  have  been 
reduced  to  writing,  and  i.hat  therefore  the  as- 
signor was  a  necessary  party. 

Appeal  from  circuit  court  Shelby  county; 
W.  J.  Buckingham,  Judge. 

Action  by  Henry  Frallch  and  others  against 
William  P.  Stewart  to  recover  as  assignees 
of  an  account  for  goods  sold  and  delivered. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Reversed. 

Hord  &  Adams,  for  appellant  Morgan  & 
Morgan  and  Adams  &  Carter,  for  appellees. 

LOTZ,  J.  The  appellees  were  the  plain- 
tiffs, and  the  appellant  the  defendant  in  the 
court  below.  The  complaint  was  in  three 
paragraphs.  A  demurrer  for  defect  of  par- 
ties defendant  was  overruled  to  each.  The 
cause  was  put  at  issue,  and  tried  by  a  Jury, 
which  returned  a  general  verdict  in  favor  of 
the  appellees  In  the  sum  of  $200,  upon  which 
the  Judgment  was  subsequently  rendered. 
With  the  general  verdict  the  Jury  returned 
answers  to  interrogatories,  from  which  It  ap- 
pears that  the  general  verdict  rests  upon  the 
first  paragraph  of  the  complaint,  and  that  as 
to  the  second  and  third  paragraphs  the  find- 
ing was  for  the  defendant.  The  appellant 
has  assigned  as  error  In  this  court  the  over- 
ruling of  the  demurrer  to  each  paragraph  of 
the  complaint.  As  the  Jury  found  for  the 
appellant  on  the  second  and  third  para- 
graphs, the  rulings  on  the  demurrer  thereto 
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are  rendered  harmless.  This  leaves  for  onr 
consideration  only  tbe  rulings  on  the  demur- 
rer to  tbe  first  paragraph. 

It  is  averred  in  this  paragraph  that  the  de- 
fendant was  indebted  to  Short  and  Matlock 
In  the  sum  of  $300,  balance  due  on  account 
for  timber  and  merchandise  sold  and  deliv- 
ered to  tbe  defendant,  at  the  defendant's  in- 
stance and  request;  that  Short,  for  value  re- 
ceived, assigned  his  interest  in  the  account 
to  Matlock,  by  indorsement  in  writing  on 
said  account;  that  Matlock  subsequently,  for 
value,  assigned  his  interest  in  tbe  account  to 
the  plaintiffs,  by  indorsement  in  writing  on 
said  account  An  itemized  statement  of  the 
account,  and  the  assignments  written  there- 
on, are  made  exhibits  to  the  complaint  The 
demurrer  states  that  Matlock  and  Short  are 
necessary  parties  defendant  By  the  Code 
every  action,  excepting  in  a  few  particular 
cases,  must  be  prosecuted  by  tbe  real  party 
in  interest  Bums'  Rev.  St  1884,  (  251  (Rev. 
St.  1881,  §  251);  and  by  section  277,  Bums' 
Rev.  St  1894  (Rev.  St  1881,  {  276),  it  is 
further  provided  that,  "when  an  action  is 
brouglit  by  tbe  assignee  of  a  claim  arising 
out  of  contract  and  not  assigned  by  indorse- 
ment in  writing,  the  assignor  shall  be  made  a 
defendant  to  answer  as  to  the  assignment  or 
his  interest  in  the  subject  of  the  action."  By 
another  section  of  tbe  statute,  promissory 
notes,  bills  of  exchange,  and  other  contracts 
signed  by  any  person  who  promises  to  pay 
money,  or  to  do  any  particular  thing,  are 
made  negotiable  by  indorsement  thereon,  so 
as  to  vest  the  property  thereof  in  each  in- 
dorsee successively.  Bums'  Rev.  St  1894,  § 
7515  (Rev.  St.  1881,  S  5501).  The  decided 
cases  all  agree  that  any  claim  arising  out  of 
contract,  whether  it  be  a  promissory  note  or 
open  account,  may  be  assigned  without  in- 
dorsement in  writing,  and  that,  when  so  as- 
signed, the  assignee  obtains  an  equitable  in- 
terest therein,  and  may  sue  and  recover  in 
his  own  name.  McCoy  v.  Oldham,  1  Ind. 
App.  372,  27  N.  E.  647.  It  Is  equally  well 
settled  that  if  the  assignee  of  a  contract  not 
assigned  by  indorsement,  although  In  writ- 
ing, bring  suit  thereon,  he  must  make  the  as- 
signor a  party  defendant,  to  answer  to  his  in- 
terest Burns'  Rev.  St  1894,  i  277  (Rev.  St 
1881,  f  276);  Overstreet  v.  Freeman,  12  Ind. 
390.  The  claim  in  this  suit  arose  out  of  con- 
tract and  was  assigned  in  writing,  but  the 
contract  itself  was  §ot  in  writing.  Tbe  stat- 
utes providing  for  the  assignment  of  con- 
tracts by  indorsement  in  writing  contemplate 
only  contracts  that  have  been  reduced  to 
writing.  An  open  account  or  a  book  account 
is  but  a  statement  of  account  reduced  to  writ- 
ing by  one  of  the  parties.  It  does  not  con- 
tain any  promise  to  pay  or  promise  to  do  any- 
thing. It  is  not  a  contract,  in  the  sense  of  a 
written  instrument  signed  by  an  obligor. 
The  contract  exists  Independentiy  of  the 
statement  The  contract  exists  in  parol,  and 
is  Incapable  of  indorsement  in  the  strict  le- 
.gal  sense  of  that  term.     One  party  cannot 


arrange  the  items  of  account  on  a  paper,  and 
make  it  the  contract  of  the  other  party.  A 
promissory  note  cannot  be  indorsed,  except 
by  writing  thereon,  or  on  paper  attached 
thereto.  French  v.  Tumer,  15  Ind.  59.  Any 
contract  may  be  assigned  in  writing.  But 
assignment  and  indorsement  are  not  equiva- 
lent or  synonymous  terms.  There  is  a  mark- 
ed difference  between  them.  Bascom  v.  To- 
ner, 5  Ind.  App.  229,  31  M.  E.  856;  Reed  v. 
Finton,  63  Ind.  288.  The  averment  "assigned 
in  writing"  is  not  equivalent  to  "assigned  by 
Indorsement  in  writing."  Reed  v.  Garr,  59 
Ind.  299.  The  assignment  of  a  note  by  a 
separate  writing,  on  a  separate  paper,  is  not 
an  indorsement.  It  is  only  equivalent  to  an 
equitable  assignment  and  in  a  suit  thereon 
the  assignor  must  be  made  a  party  defend- 
ant Strong  V.  Downing,  34  Ind.  300.  If  it 
la  necessary  to  make  the  assignor  of  a  note 
a  party  under  such  circumstances,  ourdy  it 
is  necessary  to  make  the  assignor  of  an  ac- 
count a  party,  under  similar  circumstances. 
The  mere  fact  that  the  asslgnuient  is  in  writ- 
ing, and  upon  the  same  paper  which  contains 
a  statement  of  the  account  does  not  make  it 
an  indorsement  in  vrriting,  in  the  strict  mean- 
ing of  the  term.  Judgment  reversed,  with 
instructions  to  sustain  the  demurrer  to  the 
first  paragraph  of  complaint,  and  for  further 
proceedings  in  accoirdance  with  this  opinioo. 


(M  Ind.  App.  »C] 
BURKE  V.  HOWELL. 
(Appellate  Court  of  Indiana.     Jan.  &),  1896.) 
Ofinioh  Bvidbkcr— Valus  of  H&t— Markh 

PbICB— Ck>MPBTB807. 

In  an  action  for  danuges  for  the  destruc- 
tion of  hay,  one  witness  testiiied  that  he  had 
been  dealing  in  hay  for  five  or  six  years,  that  he 
had  lived  for  many  years  in  the  vicini^  where 
the  hay  was  destroyed,  and  was  acquainted  with 
the  character  of  the  hay  grown  there;  auother, 
that  he  had  lived  in  the  vicinity  for  a  number 
of  years,  and  was  acquainted  with  the  character 
of  the  nay  destroyed.  It  did  not  appear  that 
either  of  them  had  seen  the  hay  in  controversy, 
or  was  acquainted  with  the  marliet  price  of  ha.y. 
Held,  that  the  testimony  of  either  as  to  the 
value  of  the  hay  was  inadmissible. 

Appeal  from  circuit  court  Porter  county; 
J.  H.  OiUett.  Judge. 

Action  by  Charlotte  Howell  against  James 
C.  Burko  for  damages  for  the  wrongful  de- 
struction of  hay.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Wm.  Johnston,  for  appellant  Agnew  A 
Kdly,  for  appellee. 

LOTZ,  J.  This  action  was  commenced  by  the 
appellee  against  the  appellant  to  recover  dam- 
ages alleged  to  have  been  sustained  on  ac- 
count of  the  wrongful  act  of  the  appellant  In 
setting  out  a  fire  on  his  own  land,  and  negli- 
gently permitting  it  to  escape  to  and  over  the 
lands  of  adjoining  ownere,  and  from  thence 
to  appellee's  lands.  The  ai^ellee  had  a  ver- 
dict and  Judgment  below.  The  only  aasign- 
ment  of  error  discussed  by  appellant's  counsel 
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to  ^e  orerruUng  of  the  motion  for  a  new  trlaL 
One  of  the  queBtions  In  controversy  on  the 
trial  was  the  value  of  certain  hay  which  had 
been  destroyed  by  the  fire.  The  appellant 
produced  a  witness  who  testified  that  he  had 
been  dealing  In  hay  and  pressing  hay  for  five 
or  six  years;  that  be  had  lived  in  the  vicinity 
where  the  hay  was  destroyed  for  many  years, 
and  was  acquainted  with  the  character  of  the 
hay  grown  in  that  vicinity;  bat  that  he  bad 
never  seen  the  hay  in  controversy.  Hie  ap- 
pellant then  propounded  this  question:  "Now, 
What  would  you  say  this  hay  was  worth  a 
ton,  considering  that  It  waa  a  year  old,  and  in 
the  stack,  on  or  about  November  7,  1S91?" 
An  objection  being  sustained  to  this  question, 
the  appellant  then  offered  to  prove  by  the  wit- 
ness that  the  stacks  of  hay  were  not  worth 
over  two  dollars  a  ton.  Thte  offer  was  ex- 
cluded. The  app^ant  also  produced  another 
witness,  who  testified  that  he  had  lived  in  the 
vicinity  where  the  hay  was  grown  for  a  num- 
ber of  years,  and  that  he  was  acquainted 
with  the  cliaracter  of  the  hay.  The  appellant 
then  propounded  this  qtitetlon:  "What  was 
hay  that  had  been  standing  In  the  stack  for  a 
year  worth  about  November  7, 18917"  An  ob- 
jection being  sustained  to  this  question,  the 
appellant  offered  to  provd  by  the  witness  that 
the  hay  in  controversy  was  not  worth  to  ex- 
ceed two  dollars  per  ton  at  that  time.  The 
offer  was  eoccluded.  These  rulings  were  made 
causes  for  a  new  trial.  There  was  no  show- 
ing that  the  last  witness  had  ever  seai  or  had 
any  personal  knowledge  of  the  hay  burned; 
nor  was  there  any  showing  that  either  of  the 
witnesses  had  any  knowledge  of  the  market 
price  or  value  of  the  liay.  Ordinarily,  a  non- 
expert witness  may  give  bis  opinion  as  to 
value.  Grave  v.  Pembertoh,  3  Ind.  App.  71, 
29  N.  B.  177;  Storms  r.  Lemon,  7  Ind.  App. 
435,  84  N.  E.  644;  Railroad  Oo.  v.  Jarvls,  9 
Ind.  App.  438,  36  N.  B.  774.  If  a  witness 
have  actual  knowledge  of  the  v«7  thing  in 
controversy,  and  such  thing  be  one  in  common 
use,  or  concerning  which  every  person  is,  of 
necessity,  compelled  to  have  some  knowledge, 
he  may  give  his  opinion  as  to  value,  although 
he  may  not  know  the  market  price.  State  v. 
Johnson,  1  Mo.  App.  210;  Tnbbs  v.  Garrison, 
68  Iowa,  44,  25  N.  W.  921.  But  in  the  case 
at  bar  the  court  cannot  say  that  hay  which 
bad  been  stacked  a  year  was  so  common  that 
any  person  unacquainted  with  the  market 
price  was  competent  to  give  an  opinion  as  to 
the  value;  A  witness  who  attempts  to  give 
his  opinion  of  a  matter  concerning  which  be 
has  no  actual  knowledge  is  in  a  certain  degree 
an  expert.  Here  the  witnesses  had  neither 
actual  knowledge  of  the  hay  nor  of  the  mar- 
ket price  of  hay  which  had  been  stacked  for 
a  year;  nor  did  the  question  put  embrace  the 
condition  of  the  hay  at  the  time  of  Its  destruc- 
tion. The  general  rule  Is  that  a  witness  not 
on  expert  cannot  be  said  to  be  qualified  to  ex- 
press an  opinion  as  to  the  value  of  a  thing  nn- 
less  he  has  seen  It,  or  has  some  special  knowl- 
edge of  Its  value.     I^awson,  Exp.  £v.  p.  434. 


Under  the  drcunvtascea  of  this  ease,  there 
was  no  error  la  the  rulings  made.  Judgment 
affirmed. 


(16  lad.  App.  It) 
ISLAND  COAL  00.  v.  NBAXi.^ 
(App^Bate  Oourt  of  Indiana.     Jan.  30,  1896.) 
Appbai/— Record — Rbvi^w  of  Iitbtruotioss— Ao 

TIOR  TOR  IMJOBT  TO  SbRVXST  —  UnBAFB  PtXOS 
TO  WOKK— EviOBNOB — LuBIUTT  OT  UASTSU — 
NOTIOB  OF  DeFBCTS. 

1.  Error  in  instructions,  which  the  record 
shows  was  not  likely  to  midead  the  jury,  is 
harmless. 

2.  Where  the  record  does  not  contain  all 
the  evidence,  and  an  instruction  is  attacked  as 
not  supported  by  the  evidence,  the  appellate 
conrt  cannot  say  that  the  instruction  was  prej- 
udicial. 

3.  In  an  action  by  a  servant  for  injuries 
due  to  the  falline  of  the  roof  of  a  coal  mine 
where  he  was  working,  evidence  of  the  condition 
of  the  roof  for  a  year  prior  to  the  injury,  when 
connected  with  evidence  of  the  existence  of  the 
same  condition  nntU  the  injury,  was  admissible 
to  show  notice. 

4.  In  an  action  by  a  servant  for  injuries 
caused  by  the  falling  of  part  of  the  roof  of  a 
coal  mine  in  which  ne  was  working,  evidence 
that  the  part  which  fell  could  have  been  prop- 
ped up,  so  as  to  prevent  its  falling,  was  aami»> 
Bible. 

5.  Where  the  bill  of  exceptions  does  not 
state  that  it  contains  all  the  evidence  on  a  par- 
ticular question,  it  will  not  be  presumed,  for  the 
pnrpoae  of  reversal,  that  there  was  no  evidence 
on  such  question  other  than  that  set  out  in  the 
bill. 

Appeal  from  circuit  court,  Greene  county; 
W.  W.  Moffett,  Judge. 

Action  by  William  Neal,  by  his  next  friend, 
against  the  Island  Coal  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Chambers,  Pickens  &  Moores,  for  appellant. 
W.  L.  Elnkard  and  Briggs  &  Llndley,  for  ajp- 
pellee 

GAVIN,  0.  J.  The  appellee,  by  his  next 
friend,  sued  appellant  to  recover  damages  re- 
sulting from  injuries  received  by  him  through 
Its  negligent  failure  to  provide  for  him  a  safe 
place  to  work  while  laboring  In  Its  coal  mine. 
Appellant  seeks  to  bring  the  question  before 
us  by  means  of  a  "common-law"  bill  of  ex- 
ceptions. Appellee  insists  that  no  question 
is  really  presented,  but  we  do  not  stop  to 
pass  upon  this  proposition.  All  the  questions 
argued  arise  upon  the  motion  for  a  new  trial, 
which  is  properly  In  the  record. 

While  Instruction  No.  20  cannot  be  regarded 
as  a  model  of  technical  accuracy,  we  are  of 
opinion  that,  when  the  complaint  and  other 
Instructions  are  considered,  no  jury  could 
have  reasonably  understood  therefrom  any- 
thing other  than  that  the  Injuries,  loss  of 
time,  etc.,  to  be  considered,  were  those  arising 
from  the  accident  in  controversy.  "Errors 
In  Instructions,  which  the  record  shows  were 
not  likely  to  mislead  the  Jury,  are  regarded  as 
harmless."  Elliott,  App.  Proc.  S  642.  In 
Poland  V.  Miller,  95  Ind.  387,  complaint  waa 
made  because  the  coturt  Instructed  the  jory, 
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If  they  beliered  the  facts  aTerred,"  they 
should  find  for  the  appellee.  It  was  inalBted 
that  this  waa  wrong,  because  the  belief  must 
be  founded  on  the  eyldence,  and  the  court  did 
not  80  limit  It.  The  court,  howeTer,  said, 
"This  was  understood,  and  it  was  unneces- 
sary to  express  It."  The  instruction  in  Coal 
Co.  V.  Persona,  11  Ind.  App.  264,  89  N.  E.  214, 
was  almost  identical  with  this,  so  far  as  re- 
lates to  this  matter  under  consideration;  and 
it  was  regarded  by  the  court  as  sufficient  up- 
aa  this  point,  although  held  bad  on  another 
ground.  Moreover,  in  the  absence  of  the  evi- 
dence, which  is  not  In  the  record  in  full,  we 
cannot  know  that  there  was  evidence  showing 
any  of  the  various  elements  of  damage  men- 
tioned as  resulting  from  any  cause  other  than 
those  set  forth  in  the  complaint  For  this 
reason,  also,  we  could  not  say  that  the  instruc- 
tion was  hurtful.  There  is  nothing  in  the  in- 
struction, when  fairly  construed,  which  would 
authorize  exemplary  damages  to  be  given.  It 
simply  stated  tliat  certain  elements— loss  of 
time,  permanent  Injury,  sufTeting,  eta— were 
to  be  considered.  These  were  the  very  ele- 
ments from  which  compensatory  damages  are 
estimated. 

Evidence  of  the  condition  of  the  roof  of  the 
mine  for  a  year  before  the  accident  was  dear^ 
ly  admissible.  When  taken  in  connection  with 
evidence  that  the  same  condition  continued 
until  the  accident,  it  certainly  tended  to 
charge  appellant  with  knowledge  of  the  de- 
fect, because,  if  it  had  thus  long  existed.  It 
might,  by  the  exercise  of  reasonable  care, 
have  been  discovered.  Coal  Co.  v.  Persons,  11 
Ind.  App.  264,  39  N.  E.  214. 

There  was  no  error  in  permitting  proof  that, 
at  the  point  where  the  accident  happened,  the 
roof  which  fell  In  could  have  been  propped 
and  capped  so  as  to  protect  the  miners  from 
falling  ilate.  Counsel  rely  upon  the  cases  of 
Pennsylvania  Co.  v.  Mitchell,  124  Ind.  473, 
24  N.  E.  1065;  Pennsylvania  Oa  v.  Lindley, 
2  Ind.  App.  111.  28  N.  B.  106,— which  hold 
that  it  is  improper  to  ask  an  expert  if  a  rail- 
road conld  be  fenced  at  a  certain  point  with- 
out endangering  the  safety  of  the  railroad  em- 
ployes. There  is  an  apparent  analogy  be- 
tween these  two  questions,  by  reason  of  the 
safety  of  employes  entering  Into  both,  but  we 
do  not  regard  them  as  similar.  The  analogy 
does  not  extend  further  than  the  surface.  In 
the  raUroad  cases  mentioned,  the  principle 
npon  which  the  decision  is  founded  is  that 
"witnesses  are  not  permitted  to  express  an 
opinion  upon  the  point  which  it  is  the  duty  of 
the  Jury  to  determine."  Railway  Co.  v.  Mo- 
desiltt,  124  Ind.  212,  24  N.  E.  986.  The  ques- 
tion here  propounded  did  not  call  npon  the 
witness  to  determine  the  issue  which  It  was 
for  the  jury  to  try,  but  simply  one  elementary 
fact  which  entered  into  that  determination. 
If  the  roof  could  be  propped  and  capped  so  as 
to  prevent  the  falling  of  slate,  and  thus  pro- 
tect the  miner.  It  then  devolved  npon  the  Jury 
to  determine  whether  or  not  appellant  had 
negligently  failed  to  do  so.     It  was  further 


for  the  Jury  to  decide  as  to  whether  or  not 
the  loose  slate  might,  by  the  exercise  of  rea- 
sonable care,  have  been  removed,  and  tho 
roof  thus  made  safe.  Bonebrake  v.  Board 
(Ind.  Sup.)  40  N.  E.  141,  comes  nearer  to  th» 
case  In  hand  than  those  cited  by  appellant. 
In  all  cases  brought  to  na,  yrhetber  under  seo- 
tion  642,  Rev.  St  1894  (section  630,  Rev.  St> 
1881).  or  otherwise,  the  presumptions  are  la. 
favor  of  the  rulings  of  the  trial  court  It  l» 
therefore  Incumbent  npon  the  appellant  to- 
bring  to  ns  such  a, record  as  overcomes  thl» 
presumption,  and  clearly  shows,  affirmative- 
ly, that  the  rulings  were  harmful  to  him. 
When  the  bill  sets  forth  certain  evidence.  It 
cannot  be  presumed,  for  the  purpose  of  over- 
throwing  the  Judgment,  that  there  was  n» 
other  evidence  upon  the  subject  That  most 
be  made  to  appear  by  appropriate  Btatement» 
In  the  bill  of  exceptions.  K^er  r.  'ELejiuMa, 
12  Ind.  App.  383,  40  N.  E.  76. 

Taking  the  record  of  this  case  all  together, 
we  find  no  Jost  cause  for  reveisal.  Judgment 
affirmed. 


(IS  Ind.  Anp.  <>8> 
JBNEINS  V.  FISHER.* 
(Appellate  Court  of  Indiana.    Jan.  24,  1806.) 
CoNDinoMAi.  Sai.e— Rksai.! — Estoppel — Rvun*- 

OH  DeMCRKEB — HA.RKLESS  ErROB. 

1.  A  conditional  vendee  of  goods,  while  ia 
possession  thereof,  resold  them  to  one  who  had 
no  notice  of  his  conditional  title,— their  value  to- 
be  determined  by  an  invoice  to  be  taken.  While- 
the  invoice  was  being  taken,  the  original  vendor 
seized  the  goods,  as  owner,  and  stopped  it;  and 
the  second  vendee  recovered  them  in  replevin, 
having,  during  the  replevin  suit  sold  all  the- 
goods  without  taking  an  invoice.  Part  of  the 
purchase  price  was  paid  by  the  second  vendee  Uy 
his  immediate  vendor.  Beld,  that  In  an  action 
by  the  original  vendor,  as  assignee  of  the  con- 
tract of  resale,  for  the  balance  of  the  price- 
dne  onder  it  the  second  vendor  was  estopped 
from  setting  up  the  defense  that  no  invoice  had 
been  taken. 

2.  A  special  verdict  and  judgment  on  tbe- 
same  facts  on  which  a  plea  In  abatement  was- 
based  render  the  sustaining  a  demurrer  to  the- 
plea  harmless  error.     Gavin,  J.,  dissenting. 

Appeal  from  circuit  court  Hamilton  coun- 
ty;  R.  R.  Stephenson,  Judge. 

Action  by  William  A.  Fisher  against  A.  M. 
Jenkins  and  W.  H.  Eller  for  the  lialance  da* 
him,  as  assignee  of  the  contract  of  sale,  for 
the  price  of  goods  sold  by  defendant  Eller  to 
Jenkins.  From  a  Judgment  for  plaintifT,  de- 
fendant Jenkins  appeals.    Affirmed. 

Oiiristlan  &  Christian  and  Shirts  &  KH- 
bonme,  for  t^pellant  Roberts  &  Vestal  and 
Fertig  &  Alexander,  for  appellee. 

REINHARD.  J.  Fisher  sued  Jenkins  and 
one  William  H.  Eller.  The  second  paragraph 
of  his  complaint  Is,  In  substance,  as  follo^vs: 
The  plaintiff  avers:  That  on  or  about  Jan- 
uary 7,  1889,  the  defendant  Jenkins  pnr^ 
chased  of  the  defendant  Eller  a  certain  stock 
of  groceries  and  fixtures  In  the  city  of  No- 
blesvllle,  and  In  evidence  of  said  purchase- 
said  defendants  entered  into  a  written  as^ree- 
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tnent  as  follows:  "This  agreement,  made 
this  7th  day  of  January,  1889,  by  and  be- 
tween W.  H.  Eller  and  A.  M.  Jenkins,  wlt- 
nessetb  that  W.  H.  Eller  has  bargained  and 
«old  to  A.  M.  Jenkins  his  stock  of  groceries, 
«tc.,  located  In  Caylor's  Block  and  Jenkins' 
storeroom,  In  the  city  of  NoblesvlUe,  Indiana, 
at  the  Invoice  hereafter  to  be  made,  and  to  re- 
celye  In  payment  therefor  on.e  house  and  lot 
in  Westfield,  and  one  lot,  to  wit,  seven.  In 
Oray's  addition  to  NoblesvlUe,  and  eleven 
shares  of  stock  of  the  NoblesvlUe  Foundry 
and  Machine  Shop  Co.,  at  the  sum  of  $1,350; 
and  said  Jenkins  agrees  to  pay  the  balance 
of  said  invoice  in  thirty  and  sixty  days;  and 
be,  said  Jenkins,  to  receive-  the  rents  from 
aaid  houses  to  March  1st,  1889,  and  said  BU- 
!»■  to  receive  the  rent  thereafter  from  the 
tenants  thereof.  [Signed]  W.  H.  Eller.  A 
M.  Jenkins."  That,  after  the  execution  of 
said  contract,  certain  differences  arose  be- 
tween said  Jenkins  and  said  Eller  as  to  the 
ownership  of  said  property.  That  the  said 
Jenkins  thereupon  Instituted  a  suit  in  re- 
plevin in  the  Hamilton  circuit  court,  making 
the  said  EUer  and  this  plaintltF  defendants 
therein,  claiming  the  right  of  possession  and 
ownerslilp  of  said  property  under  and  by  vir* 
tue  of  said  written  contract  That  such  pro- 
ceedings were  had  in  said  suit  that  under  the 
writ  of  replevin  Issued  therein  the  said 
Jenkins  took  and  kept  possession  of  all  said 
property,  and  removed  and  sold  the  same 
at  retail,  so  that  no  Invoice  could  be  made, 
and  that  the  said  Jenkins  thereby  waived  the 
making  of  an  invoice  of  said  property  as 
stipulated  In  said  contract  That  said  prop- 
erty was  daring  all  of  said  time  of  the  value 
of  $2,000.  That  all  of  said  amount  in  ex- 
cess of  the  sum  of  $1,350,  as  provided  in  said 
-contract  which  should  be  paid  by  the  trans- 
fer of  certain  other  property,  is  now  due  and 
whoUy  unpaid.  That  the  original  contract 
so  executed  by  and  between  said  Eller  and 
«ald  Jenkins  was  afterwards  accidentally 
destroyed  by  fire,  and  that  the  same  cannot 
be  found.  That  the  above  contract,  as  set 
out  herein.  Is  a  true  and  correct  copy  of  said 
contract  That  said  Eller  transferred  and 
assigned  to  the  plaintifF  all  his  rights  and  in- 
terest In  said  contract  before  the  institution 
of  this  suit  and  also  assigned  by  indorse- 
ment thereof  on  the  back  of  a  copy  of  said 
written  contract,  after' said  original  contract 
had  been  so  destroyed,  which  said  assign- 
ment is  as  follows,  to  wit:  "For  value  re- 
ceived, I  hereby  assign  and  transfer  all  my 
Interest,  rights,  and  causes  of  action  to  and 
In  the  within  contract  to  WiUiam  A.  Fisher, 
this  14th  day  of  September,  1894.  [Signed] 
WiUiam  H.  EUer."  That  there  is  now  due 
the  plaintiff  from  said  defendant  Jenkins,  on 
the  goods  he  so  took  possession  of,  the  sum 
of  $1,000.  Wherefore,  etc.  To  this  para- 
graph of  complaint  a  demurrer  was  filed  and 
overruled,  and  an  exception  saved.  The  ap- 
pellant thereupon  filed  a  plea  In  abatement 
which,  omitting  the  formal  parts,  Is  as  fol- 


lows: '^ow  comes  the  defendant  Abijah 
M.  Jenkins,  and,  for  his  separate  plea  In 
abatement  to  the  second  paragraph  of  the 
complaint  herein,  says:  He  admits  that  on 
the  7th  day  of  January,  1889,  he  purchased 
from  the  defendant  William  H.  Eller  the 
stock  of  groceries  mentioned  in  the  com- 
plaint, and  the  written  contract  set  forth  In 
the  complaint  was  thereupon  executed  by  said 
parties,  and  pursuant  thereto  this  defend- 
ant conveyed  to  the  said  EUer  at  the  time  the 
real  estate  mentioned  In  the  said  contract, 
and  turned  over  and  assigned  the  shares  of 
stock  in  the  foundry  and  machine-shop  com- 
pany, all  of  which  was  so  done  at  the  sum 
and  price  of  $1,350,  as  stated  In  said  contract. 
And  this  defendant  avers  that  the  words  In 
said  contract,  the  invoice  hereafter  to  b« 
made,'  were  construed  by  said  parties  at  the 
time  as  meaning  an  invoice  to  be  made  by 
one  person  selected  by  the  said  Eller,  one 
selected  by  said  Jenkins,  and  in  case  of  their 
disagreement  the  two  thus  selected  were  to 
select  a  third.  At  once,  upon  the  making 
of  said  contrtlct  the  said  Eller,  so  construing 
the  same  as  before  said,  selected  as  his  ap- 
praiser James  K.  Fisher,  and  the  defendant 
selected  as  his  appraiser  Alex.  Nixon,  and 
thereupon  the  said  appraisers  began  the 
work  of  making  said  Invoice.  But  so  soon 
as  said  invoicing  was  begun  the  plaintiff, 
WlUlam  A.  Fisher,  appeared  at  the  store- 
room where  said  property  was  situate,  and 
claimed  to  be  the  absolute  owner  of  the 
whole  of  said  stock  of  goods,  forbade  the 
said  appraisers  from  proceeding,  and  forcibly 
ejected  this  defendant  and  the  said  apprais- 
ers from  said  storeroom,  and  denied  this  de- 
fendant's right  to  take  any  part  of  said  prop- 
erty, or  to  proceed  with  said  Invoice,  and 
said  Invoice  was  therefore  never  made.  The 
claim  of  the  said  Fisher  was  that  he  was 
the  sole  owner  of  said  property;  that  the 
said  EUer  <  had  no  right  or  title  ti^ereto,  nor 
authority  to  sell  the  same  to  this  defendant. 
And  In  the  said  pretended  claims  of  the  said 
Fisher  the  said  EUer  then  and  there  joined 
and  acquiesced;  and  the  said  EUer,  by  all 
means  in  his  power,  sought  to  assist  the  said 
Fisher  In  recovering  and  retaining  the  whole 
of  the  said  property,  and  forbade  the  ap- 
praisers from  taking  such  invoice.  And 
thereupon  this  plaintiff  was  compelled  to, 
and  did,  institute  in  the  Hamilton  circuit 
court  his  action  to  recover  the  possession  of 
said  stock  of  goods,  under  and  by  virtue  of 
said  contract;  and,  the  venue  of  said  cause 
having  been  changed  to  the  Marion  circuit 
court,  the  same  was  there  tried,  resulting  in 
a  judgment  In  favor  of  this  defendant,— that 
he  was  the  owner  and  entitled  to  the  posses- 
sion of  said  stock  of  goods,  and  that  said 
pretended  claims  of  the  said  Fisher  were 
without  right,  and  wrongful.  And  under 
said  proceedings,  and  by  virtue  of  the  writ 
of  replevin  therein  issued,  this  defendant 
did  obtain  possession  of  said  stock  of  goods. 
That  at  no  time  after  the  plaintiff  and  said 
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appraisers  were  driven  from  said  store  did 
said  Eller,  or  any  one  for  him,  select  any 
appraiser  to  appraise  the  value  of  said  stock, 
or  any  part  tliereof,  nor  at  any  time  tliere- 
after  was  tills  defendant  Asked  or  reqnested 
to  name  any  sucti  appraiser  on  Ills  part,  al- 
ttiough  he  bas  always  been  willing  so  to  do. 
Kor  were  any  such  appraisers  thereafter  se- 
lected, and  no  demand  whatever  was  at  any 
time  made  upon  this  defendant  tliat  such  ap- 
praisement should  be  made.  A  sole  and  only 
reason  why  such  appraisement  was  not  com- 
pleted when  the  same  was  1}e£:un  by  the  ap- 
praisers selected,  as  aforesaid,  was  the 
wrongful  conduct  of  the  plaintiff,  Fisher,  and 
the  said  William  H.  Eller,  as  assignor.  And 
this  defendant  therefore  says  that  nothing 
is  due  at  this  time  upon  the  said  contract" 
To  this  plea  the  appellee  filed  a  demurrer, 
and  the  court  sustained  the  same,  to  which 
ruling  the  appellant  excepted. 

Issue  having  been  Joined  upon  the  com- 
plaint, the  cause  was  submitted  to  a  Jury 
for  trial.  The  Jury  returned  a  special  ver- 
dict in  writing,  which  is  as  follows:  "We 
find  that  about  the  1st  day. of  October,  1888, 
the  plaintiff,  Fisher,  was  the  owner  of  a 
stock  of  groceries,  fixtures,  wagon,  and  har- 
ness in  and  about  a  storeroom  located  in  the 
Cayior  Block,  in  the  city  of  Noblesville,  In- 
diana, and  then  and  there  contracted  with 
the  defendant  Eller  to  sell  the  same  to  taim, 
it  being  agreed  between  them  that  the  title 
should  not  pass  to  Eller  until  he  paid  plaintiff 
for  said  property;  but  E!Uer,  from  that  time 
until  the  taking  of  the  property  under  the 
writ  of  replevin  as  hereinafter  mentioned, 
took  the  management  of  said  property  and 
business,  and  bought  and  sold  good  In  his 
own  name,  in  the  regular  course  of  retail 
trade.  On  the  8th  day  of  January,  1889, 
said  Eller  entered  into  an  agreement  in  writ- 
ing with  the  defendant  Jenldns  to  trade  and 
transfer  all  the  said  property  and  all  the 
stock  of  groceries  then  on  hand  to  said  Jenk- 
ins, which  agreement  was  then  >  signed  by 
said  Eller  and  Jenkins,  and  a  correct  copy 
of  the  same  is  set  out  In  the  complaint  here- 
in; and  the  said  EUer  then  selected  James 
K.  Fisher,  and  said  Jenkins  selected  Alex. 
Nixon,  to  invoice  the  said  stock  of  groceries, 
fixtures,  wagon,  and  harness,  under  the 
terms  of  said  contract.  On  the  morning  of 
the  next  day,  James  K.  Fisher  and  said 
Nixon  met  at  said  storeroom,  and  began  mak- 
ing an  invoice  of  said  property,— said  Jenk- 
ins being  present, — whereupon  the  plaintiff, 
Fisher,  entered  the  storeroom,  and  forbade 
said  parties  from  proceeding  with  such  In- 
voice, and  claimed  all  said  property  as  his 
own,  asserting  that  the  title  remained  in 
him  until  said  Eller  had  paid  him  for  the 
same.  That,  at  the  time  said  Eller  signed 
said  written  agreement,  he  expected  to  get 
money  to  pay  plaintiff  for  said  property,  by 
the  transfer  of  certain  real  estate,  but  was 
unable  to  do  so  on  account  of  tb^  refusal 
of  his  wife  to  Join  in  the  conveyance  of  said 


real  estate;  and,  when  plaintiff  objected  to 
said  invoice,  said  Eller  notified  plaintiff  and 
said  Jenkins  that  he  would  be  unable  to  get 
the  money  to  pay  plalntifl  for  said  property, 
and  declined  to  proceed  with  such  Invoice, 
and  acquiesced  in  the  claim  of  title  made  by 
plaintiff,  Fisher,  to  said  property;  and  there- 
upon said  Jenldns  began  an  action  in  the 
Hamilton  circuit  court  against  the  said  Fish- 
er and  Eller  for  the  recovery  of  the  .  -fssee- 
sion  of  said  property,  in  which  action  a 
writ  of  replevin  was  Issued  to  the  sheriff, 
who  took  possession  of  all  said  property  un- 
der said  writ;  and,  the  defendants  therein 
failing  to  give  bond  within  twenty-four 
hours  for  the  return  of  said  property,  said 
Jenkins  gave  bond  therefor,  and  said  sheriff 
turned  all  said  property  over  to  said  Jenkins, 
who  immediately  began  selling  the  same  at 
retail,  and,  while  said  replevin  suit  was  yet 
pending,  removed  all  the  remainder  of  said 
property  from  said  stoceroom,  and  sold  the 
same,  ikortly  at  retail  and  partly  at  public 
auction,  so  that  an  invoice  could  not  be  made 
as  provided  in  said  contract.  After  tbe  taking 
of  said  invoice  was  stopped,  as  hereinbefore 
found,  neither  said  Eller  nor  said  Jenkins  ever 
demanded  or  requested  of  the  other  that  an  in-- 
volce  be  made.  The  said  action  for  the  recov- 
ery of  said  property  was  determined  in  favor  of 
said  Jenldns;  said  cause  having  been  tried, 
and  Judgment  for  the  recovery  of  said  prop- 
erty, and  one  cent  damages  for  unlawful  de- 
tention of  same,  having  been  rendered  in  tbe 
civil  circuit  court  of  Marion  county  on  the 
lltb  day  of  October,  1890.  That  the  value  of 
said  property  at  the  time  it  was  so  taken 
by  Jenkins  under  said  writ  of  replevin  was 
$1,750.  That,  in  said  action  for  the  recov- 
ery of  said  property,  said  Jenkins  asserted 
Us  right  to  said  property,  and  claimed  title 
thereto,  under  and  by  virtue  of  said  written 
contract  with  said  EUer,  and  not  otherwise. 
That  on  the  14tb  day  of  September,  1894,  said 
Eller  transferred  and  assigned  all  his  right, 
title,  interest,  and  cause  of  action  to  or  In 
said  contract  to  the  plaintiff  herein,  and, 
said  original  writing  having  been  accidental- 
ly destroyed  by  fire,  said  transfer  was  made 
in  writing,  signed  by  said  Eller,  on  a  copy 
of  said  contract,  which  was  delivered  to  the 
plaintiff.  That  said  Jenkins  has  made  no 
payment  on  the  contract  sued  on.  If,  upon 
the  foregoing  facts,  the  law  is  with  the 
plaintiff,  then  we  find  for  the  plaintiff,  and 
assess  his  damages  at  $400." 

Appellant's  counsel  have  discussed  all 
three  of  tbe  alleged  errors  together,  and  urge 
a  reversal  upon  each  of  said  grounds.  The 
trial  of  the  cause  necessarily  Involved  an  ex- 
amination into  all  the  facts  surrounding  the 
entire  case,  and  this  included  the  facts  relied 
upon  in  the  appellant's  plea  in  abatement. 
Not  only  was  all  such  evidence  heard  by  the 
court  and  Jury,  but  the  Jury  made  a  full  find- 
ing of  such  facts,  as  wdl  as  of  all  other  facts 
pertaining  to  the  cause.  As  the  fscts  upon 
which  the  plea  in  abatement  was  predicated 
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were  heard,  and  a  special  verdict  rendered 
tbereon  by  the  Jury,  It  was  tantamount  to  the 
overruling  of  the  demurrer  to  the  said  plea, 
and  a  trial  and  special  verdict  and  judgment 
thereon  against  the  appellant;  for,  where  the 
same  questions  are  presented  both  by  demnr- 
lers  to  the  pleadings  and  the  special  finding 
or  verdict,  rulings  upon  the  demurrers  are 
immaterial.  Stephenson  v.  Boody,  139  Ind. 
60,  38  N.  E.  831.  If,  therefore,  upon  the 
facts  found  in  the  special  verdict,  the  appel- 
lant was  entitled  to  have  the  action  abated, 
or  if  he  was  entitled  to  judgment  on  such 
verdict,  there  must  be  a  reversal  of  the  judg- 
ment of  the  trial  court;  otherwise,  such  judg- 
ment must  be  affirmed. 

It  Is  disclosed  by  the  special  verdict  that 
Fisher,  the  appellee,  originally  owned  the 
goods  out  of  which  this  controversy  arose; 
that  he  sold  them  to  EUer,  who,  in  turn,  sold 
them  to  the  appellant.  The  sale  by  Fisher 
to  Eller  was  a  conditional  one,  Fisher  retain- 
ing the  title  of  the  goods  until  they  were  paid 
for  by  BMer.  EUer,  however,  took  posses- 
sion of,  and  exercised  acts  of  ownership  over, 
them,  and  actually  sold  them  to  Jenkins,  be- 
fore the  title  had  passed  to  him  (Eller).  Fish- 
er, manifestly  for  his  own  protection,  stop- 
ped the  transfer  from  EUer  to  Jenkins  while 
the  parties  were  taking  an  Invoice,  and  as- 
serted his  title  to  the  goods.  The  appelant 
brought  replevin,  and  succeeded  In  obtaining 
the  goods,— upon  what  ground.  Is  not  made  to 
appear,  but  probably  for  the  reason  that  be 
bad  purchased  and  partlaUy  paid  for  the  same 
before  he  had  any  notice  of  api)eUee's  title, 
the  latter  having  penmltted  EUer  to  exercise 
acts  of  ownership  over  the  property.  But, 
whatever  may  have  been  the  reason  therefor, 
we  are  bound  to  accept  the  fact  as  such,  that, 
as  between  Fisher  and  Jenkins,  the  latter 
was  adjudged  to  be  the  owner  of  the  property, 
and  for  whatever  was  due  him  on  the  pur- 
chase money  he  must  look  to  EUer.  Granting 
the  contention  of  appellant's  counsel,  that,  as 
between  EUer  and  Jenkins,  the  taking  of  an 
invoice  In  the  manner  set  forth  in  the  plea  in 
abatement  was  a  condition  precedent  to  any 
recovery  for  the  balance  of  the  purchase  mon- 
ey on  the  goods,  the  question  arises,  who  was 
at  fault  In  the  faUure  to  take  the  Invoice  of 
the  goods?  Assuming  that  the  fault  was  to 
be  attributed  to  the  demand  of  Flsber  for  the 
goods  at  the  time  he  claimed  the  same,  this 
would  not  excuse  Jenkins  from  rendering  an 
^account  to  EUer,  or  from  proceeding  with  the 
Invoice  when  be  had  taken  possession  of  the 
goods  under  his  writ  of  replevin.  But  In- 
stead of  offering  to  proceed  to  the  taking  of 
such  Invoice,  as  his  contract  requhred,  Jan- 
kins,  as  we  are  informed  by  the  special  ver- 
dict, proceeded  to  seU  the  goods  at  retaU  and 
at  auction,  until,  at  the  time  the  action  In  re- 
plevin was  determined,  the  entire  stock  had 
been  exhausted,  and  the  taking  of  an  invoice 
was  rendered  impossible.  Hence,  if  this  ac- 
tion were  by  EUer  to  recover  the  balance  due 
him  on  the  contract,  Jenkins  would  be  est<9- 


ped  to  set  up  the  condition  on  which  he  relies, 
that  an  invoice  must  first  have  been  takoi, 
to  determine  the  price  of  the  goods,  before 
there  can  be  a  recovery.  But  whatever  rights 
Bller  had  under  the  contract  were  transferred 
to  Fisher  by  the  assignment,  for  it  cannot  be 
snccessfuUy  maintained  that  this  assignment 
faUed  to  convey  to  Fisher  the  entire  interest 
of  Eller  In  said  contract  Fisher  therefore 
stands  In  the  shoes  of  EUer,  and,  whatever 
rights  the  latter  had  before  the  assignment, 
Fisher  may  assert  In  this  action.  As  be- 
tween EUer  and  the  appellant.  If  there  was 
any  fault  In  falUng  to  take  an  invoice,  It  was 
the  fault  of  the  appeUant,  and  not  of  EUer, 
and  neither  EUer  nor  his  assignee  can  be 
made  to  suffer  for  It. 

The  special  verdict  finds  that  the  value  ot 
the  property  was  $1,750,  and  that  $1,350  of 
this  was  paid  by  the  conveyance  of  certain 
real  estate  and  stock,  leaving  a  balance  of 
$400  due  on  the  contract  This  balance  was 
payable  In  30  and  60  days,  as  provided  in  the 
contract  and  was  due  before  the  commence- 
ment of  this  action.  Whatever  right  the  ap- 
peUant had  to  Insist  on  the  taking  of  an  In- 
ventory before  any  right  of  action  could  ac- 
crue to  EUer  as  his  assignee,  has  been  waived 
by  hte  faUure  to  demand  such  Inventory  when 
it  was  in  his  power  to  have  the  same  taken, 
and  by  seUlng  and  disposing  of  the  goods, 
and  thus  putting  it  beyond  human  possibility 
to  Invoice  said  goods.  In  all  good  conscience 
and  equity,  he  ought  to  be  required  to  pay 
the  balance  of  the  value  of  the  goods  of  which 
he  got  the  benefit  The  result  of  the  trial  be- 
low seems  to  be  eminently  just  and  equitable, 
and  we  do  not  feel  authorized  to  disturb  the 
judgment.     Judgment  affirmed. 

DAVIS,  J.,  did  not  participate.  GAVIN, 
J.,  dissents  from  the  rule  of  practice  laid  down, 
that  the  hearing  of  the  facts,  and  a  special 
verdict  thereon,  were  tantamount  to  ovoTUl- 
Ing  the  demurrer  to  the  plea. 
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JENNINGS  V.  BOND. 
(AppeUate  Court  of  Indiana.     Jan.  30,  1885.) 
Action  fob  Bbnt  — Plbadino  — Dbcensss— Ck>N- 

8TKC0TIVE  EviCTIOS — CoUHTEBCLAIM— MeAS- 

UBE  OF  Dahaobs  roH  Eviction. 

1.  In  an  action  for  rent  and  breach  of  cov- 
enants, where  the  complaint  alleged  that  defend- 
ant, at  the  date  of  the  action,  was  occupying  and 
using  the  premises,  an  answer  setting  up  con- 
structive eviction  by  the  bringing  of  a  prior  ac- 
tion by  plaintiff  to  recover  possession,  where- 
upon both  defendant  and  his  sublessee  vacated 
and  surrendered  the  keys,  and  averring  that  by 
reason  of  such  eviction  defendant  was  not  lia- 
ble for  rent  after  that  time,  was  good  on  demur- 
rer. 

2.  Where  a,  complaint  sought  recovery  for 
subletting  without  plaintiff's  consent  and  for 
injury  to  the  premises  by  an  engine  rnn  by  the 
sublessee,  contrary  to  the  terms  of  the  lease,  an 
answer  alleging  plaintiff's  consent  to  a  sub- 
lease to  a  printer,  and  to  the  use  of  a  gas  en- 
gine by  the  sublessee,  and  that  the  injuries  to 
the  premises  were  only  snch  as  were  Incident  to 
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the  proper  eondaet  of  the  printing  bnsineH,  waa 
good  OD  demurrer. 

3.  Argumentativeness  in  a  pleading  ia  not 
ground  for  demurrer. 

4.  In  an  action  bj  a  lessor  for  rent  and 
breach  of  covenants,  an  answer  alleging  that  de- 
fendant and  one  to  whom  he  sublet  with  plain- 
tiff's consent,  and  in  consideration  of  an  increase 
in  the  rent,  were  disturbed  in  their  possession  by 
repeated  and  insolent  demands  by  plaintiff  for 
a  surrender  of  the  premises,  and  by  threats  of 
ejectment,  and  by  tne  bringing  of  an  action  for 
possession,  whereby  defendant  was  prevented 
from  conducting  a  sdiool  for  which  he  had  leas- 
ed the  premisea,  and  seeking  damages  therefor, 
was  good  as  a  connterclaim  without  an  allega- 
tion that  damages  for  such  conduct  were  due 
and  unpaid. 

6.  Where  the  lessor  brought  suit  daring  the 
term  to  oust  the  tenant,  and  the  latter  treated 
the  summons  as  a  demand  for  possession,  va- 
cated the  premises,  and  offered' to  surrender  the 
keys  before  the  action  was  tried,  the  refusal  of 
the  lessor  to  accept  such  surrender,  and  the 
voluntary  dismissal  of  the  action,  did  not  restora 
the  relation  of  landlord  and  tenant. 

6.  The  measure  of  damages  for  eonstmctlTe 
eviction  of  a  tenant  during  the  term  by  bring- 
ing an  action-  to  oust  is  the  difference  between 
the  rental  valne  of  the  premises  for  the  unex- 
pired term  and  the  rent  stipulated  in  the  lease, 
together  with  any  actual  damage,  including  the 
expense  of  moving  to  another  place  and  the  val- 
ne of  time  taken  from  the  conduct  of  bnrinea 
previously  operated  on  the  premises. 

Appeal  from  circuit  court,  Henry  coonty; 
B.  H.  Bundy,  Judge. 

Action  by  Levi  A.  Jennings  against  Jesse 
Bond  for  rent,  and  for  damages  for  injury  to 
the  leased  premises.  From  a  Judgment  in 
bis  favor  for  less  than  bis  claim,  plaintiff  ap- 
peals.   Affirmed. 

W.  BL  Jeffreys,  W.  O.  Barnard,  and  M.  B. 
Porkner,  for  appellant  David  W.  Cham- 
bers, Broun  &  Broun,  and  J.  M.  Morris,  for 
appellee. 

RBINHARD,  J.  Appellant  sued  the  ap- 
pellee in  the  court  below,  and  recovered  of 
him  a  Judgment  for  $75.  With  this  he  Is  not 
satisfied,  for  the  reason  that  it  is  too  low,  as 
he  contends.  The  complaint  is  in  three  para- 
graphs. The  first  paragraph  alleges,  in  suth 
stance,  that  the  plaintiff,  on  the  14tb  day  of 
April,  1888,  leased  to  the  defendant  certain 
property,  by  a  written  lease,  a  copy  of  which 
is  filed  with  the  complaint,  for  the  term  of 
five  years;  that  the  defendant  tooli  posses- 
sion of  the  same  under  the  lease,  and  has 
ever  since  used  and  occupied  it;  that  there 
Is  due  and  unpaid  rent  amounting  to  the  sum 
of  $300,  for  which  he  demands  Judgment. 
The  second  paragraph  avers  the  leasing,  and 
that  the  defendant,  contrary  to  the  terms  of 
the  lease,  and  without  the  consent  of  the 
plaintiff,  sublet  a  portion  of  the  premises, 
and  that  said  premises  were  by  such  subten- 
ant greatly  damaged,  by  having  the  walls 
discolored,  and  the  floors  and  walls  bespat- 
tered with  dirt  and  grease,  and  part  of  the 
building  broken,  and  by  running  an  engine 
therein,  contrary  to  the  terms  of  the  lease, 
whereby  the  walls  of  the  building  were 
much  shaken  and  cracked  and  greatly  dam- 
aged, all  to  the  Injury  of  the  plaintiff  In 


the  sum  of  $200,  for  which  he  demands  Judg- 
ment. The  third  paragraph  ia  a  common 
count  for  the  rent,  use,  and  occupation  of 
the  premises  therein  described,  a  bill  of  par- 
ticulars of  which  Is  filed  with  the  complaint. 
The  contract  of  leasing  and  the  bill  of  par- 
ticulars are  set  forth  in  the  record.  The 
contttict  provides  that  the  premises  are  to  be 
used  and  occupied  by  Jesse  Bond  for  an  of- 
fice and  school  puri>oses,  and  for  no  other 
purpose:  and  that  they  are  not  to  be  sub- 
leased and  occupied  by  other  parties,  or  the 
lease  assigned  by  said  Bond  without  the  con- 
sent of  the  said  Jennings;  and  that  no  nails 
are  to  be  driven  In  the  walls,  and  no  waste 
committed  or  damage  done  to  the  premises. 
The  following  addendum  was  made  to  the 
contract,  and  agreed  to  between  the  parties: 
"January  27th,  1890.  It  is  hereby  agreed  by 
the  parties  herein  that  said  Jesse  Bond  have 
the  right  to  sublease  to  the  New  Castle  Dem- 
ocrat, by  payment  of  $10  per  year  additional, 
and  said  Jesse  Bond  hereby  agrees  and 
binds  himself  to  return  and  leave  said  rooms 
at  the  expiration  of  his  said  lease  In  as  good 
condition  as  when  leased;  also.  It  Is  agreed 
that  said  New  Castle  Democrat  shall  not  put 
into  said  rooms  any  steam  boiler  or  engine 
of  any  description.  Witness  our  hands." 
The  answer  Is  in  four  paragraphs,  the  first 
of  which  is  the  general  denial.  The  second 
paragraph  answers  so  much  of  the  first  and 
third  paragraphs  of  the  complaint  as  seeks 
to  recover  for  rent  for  said  real  estate  from 
and  after  May  1,  1892,  and  says:  "That  on 
the  13th  day  of  April,  1882,  the  said  Levi  A. 
Jennings  filed  his  complaint  in  the  Henry 
circuit  court  against  this  defendant  and  one 
Peter  M.  Oillles,  in  two  i>aragraphs,  and  on 
the  same  day  caused  to  be  issued  a  sum- 
mons thereon,  which  was  on  said  day  served 
on  this  defendant  and  the  said  Peter  M.  Gil- 
lies, In  the  first  paragraph  of  which  the 
plaintiff  alleged  that  the  said  Jesse  Bond 
and  Peter  M.  Oillles  were  holding  possession 
of  the  real  estate  described  in  the  plaintiiTa 
complaint  in  this  cause  unlawfully  and  with* 
out  right  and  they  had  been  so  doing  for 
more  than  one  year  last  past  and  that  be, 
the  said  Levi  A.  Jennings,  was  entitled  to 
the  immediate  possession  thereof,  and  he 
therein  demanded  Judgment  for  ttie  poses- 
slon  of  said  real  estate;  that,  in  pursuance 
of  said  demand  and  suit,  the  defendant  Im- 
mediately thereafter  commenced  to  vacate 
said  premises  himself,  and  had  wholly  va- 
cated the  front  room  occupied  by  him  prior 
to  the  26th  day  of  April,  1^2,  and  while  said 
paragraph  of  said  complaint  was  on  file  in 
said  court,  and  in  no  way  amended;  and 
that  on  said  13th  day  of  April,  1892,  Imme- 
diately after  receiving  notice  of  the  filing  of 
said  complaint  by  said  Levi  A.  Jennings, 
said  defendant  notified  bis  subtenant  Peter 
M.  Oillles.  to  vacate  the  part  of  said  prem- 
ises sublet  and  occupied  by  him;  and  the 
said  Peter  M.  Gillies,  in  pursuance  of  aald 
notice.  Immediately  proceeded    to    procure 


Digitized  by 


Google 


Ind.) 


JENNINGS  t>.  BOND. 


959 


other  premises  for  his  printtng  and  newspa- 
per offices,  and  on  the  23d  day  of  April. 
1892,  entered  Into  a  lease  for  other  premises 
for  said  printing  and  newspaper  offices  for  a 
period  of  three  years,  and  at  once  proceeded 
to  remove  his  entire  plant  from  the  said 
premises  of  the  said  Jennings;   and  on  the 

day  of  April,  1802,  the  entire  premises 

leased  from  the  plaintiff  in  this  cause  by  the 
defendant  were  vacated,  and  the  full  posses- 
sion surrendered  to  the  said  Levi  A.  Jen- 
nings, and  the  keys  thereof  turned  over  to 
him."  To  this  paragraph  of  the  answer,  a 
demurrer  was  oTerruled,  and  appellant  in- 
sists that  such  ruling  was  error. 

It  is  contended  by  the  appellant's  counsel 
that,  inasmuch  as  the  first  paragraph  of  the 
complaint  alleges  that  appellee  has  used,  and 
is  still  using  and  occupying,  the  premises, 
the  complaint  cannot  be  fully  answered  with- 
out meeting  such  averment,  and  that  the 
same  has  not  been  met  by  any  allegations  of 
the  answer  set  out  It  is  true  under  our 
statute,  as  well  as  under  the  rules  of  good 
pleading,  every  material  allegation  of  the 
complaint  which  Is  not  controverted  by  the 
answer  must  be  taken  as  true  for  the  purpose 
of  the  action.  1  Rev.  St  1884,  §  386  (Rev. 
St  1881,  I  383).  Hence,  if  the  pleading  Is 
open  to  the  objection  mentioned,  the  demur- 
rer should  have  been  sustained.  The  answer 
set  out  relies  upon  a  constructlye  eviction  as 
a  defense  to  the  action  for  rent  That  such 
an  eviction,  on  the  part  of  the  landlord,  af- 
fords a  good  defense  to  the  action  for  rent, 
seems  to  be  settled  law.  "If  the  tenant  be 
at  any  time  deprived  of  the  premises  in 
whole  or  in  part  by  the  landlord's  agency, 
the  obligation  to  pay  rent  ceases,  because  his 
obligation  has  force  only  from  the  consider- 
ation, which  is  the  quiet  enjoyment  of  the 
premises."  Tayl.  Landl.  &  Ten.  $  3T7;  Miller 
V.  Michel  and.  App.)  41  N.  E.  467.  The 
term  "eviction"  is  applied  to  every  class  of 
expulsion  which  is  not  a  mere  trespass  by 
the  landlord,  but  something  of  a  grave  and 
permanent  character  done  by  him,  with  the 
intention  of  depriving  the  tenant  of  the  en- 
joyment of  the  leased  premises.  12  Am.  & 
Eng.  Enc.  Law,  758b.  "To  constitute  an 
eviction,  the  lessee  must  establish  that  the 
lessor,  without  his  consent  and  against  his 
will,  wrongfully  entered  upon  the  demised 
premises,  and  evicted  him,  and  kept  him  so 
evicted;  and,  if  the  lessee  has  sublet  evic- 
tion of  his  under  tenant  will,  for  this  purpose, 
be  an  eviction  of  himself.  But  actual  physic- 
al expulsion  Is  not  necessary;  any  act  of 
a  permanent  character  done  by  the  landlord, 
or  by  his  procurement,  with  the  intention  of 
depriving  the  tenant  of  the  enjojrment  of  the 
premises  demised,  or  any  part  of  them,  will 
be  sufficient"  Foa,  Landl.  &  Ten.  p.  134.  A 
lessor  cannot  maintain  an  action  for  rent 
accruing  subsequently  to  the  bringing  of  an 
action  of  ejectment  by  him,  if  the  lessor 
yielded  possession  in  obedience  to  such  ac- 
tion.   Foa,  Landl.  &  Ten.  135,  307;   Woodf. 


LandL  &  Ten.  410.  In  such  case,  the  bring- 
ing of  the  action  for  possession  of  the  de- 
mised premises  operates  as  an  entry  and  a 
final  election  by  the  lessor  to  terminate  Hue 
tenancy;  and,  although  there  has  been  no 
judgment  in  the  ejectment  suit  the  lessor 
cannot  afterwards  maintain  an  action  for 
rent  due  or  covenants  broken  subsequently 
to  the  commencement  of  the  action  for  pos- 
session. Jones,  V.  Carter,  16  Mees.  &  W.  718; 
Wood,  Landl.  &  Ten.  (2d  Ed.)  p.  455. 

We  are  of  opinion  that  the  second  para- 
graph of  the  answer  was  sufficient  to  with- 
stand the  demurrer.  It  substantially  avers 
a  constructive  eviction,  by  showing  that  the 
lessor  brought  an  action  to  oust  the  appellee, 
and  that  thereupon  both  the  appellee  and  his 
subtenant  removed  from  the  premises,  and 
turned  the  keys  thereof  over  to  appellant 
It  was  not  necessary  to  allege,  further,  that 
appellee  has  not  had  possession  of  the  prem- 
ises since  then.  When  a  surrender  Is  once 
pleaded,  the  presumption  is  that  the  status 
thus  established  continued  until  the  contrary 
is  made  to  appear,  and  It  will  not  be  neces- 
sary to  aver  that  the  tenant  remained  out  of 
possession  afterwards. 

The  third  paragraph  of  the  answer  was  ad- 
dressed to  the  second  paragraph  of  the 
complaint  and  in  it  the  appellee  avers  that 
on  the  Ist  day  of  February,  1890,  plaintiff 
and  defendant  entered  into  an  agreement 
whereby  the  plaintiff  agreed  that  the  defend- 
ant might  sublease  the  rear  room  of  the 
leased  premises  for  the  purpose  of,  and  to  be 
used  as,  a  printing  office,  and,  in  considera- 
tion thereof,  the  defendant  agreed  to  pay  the 
plaintiff  $10  per  year  In  addition  to  the 
amount  stipulated  In  the  lease  and  contract 
filed  with  the  plaintiff's  complaint  for  the 
said  leased  premises;  and  that  on  the  — — 

day  of ,  1890,  the  plaintiff  consented  and 

suffered  the  occupant  of  said  rear  room  to 
put  Into  said  subleased  room,  and  operate 
therein,  a  gas  engine,  to  propel  his  ma- 
chinery; that  said  printing  business  was  con- 
ducted in  such  a  manner  as  to  do  no  greater 
injury  than  is  incident  to  the  conduct  of  that 
business.  In  the  second  paragraph  of  the 
complaint,  to  which  this  answer  is  address- 
ed, it  is  averred  that  the  building  was  dam- 
aged by  reason  of  the  running  of  the  en- 
glue,  in  that  the  walls  were  shaken  and 
cracked;  and  it  is  insisted  by  appellant's 
counsel  that  thds  pleading  does  not  meet 
said  averments  In  the  second  paragraph  of 
the  complaint  We  think,  however,  the  an- 
swer is  as  broad  as  the  complaint,  for  It  ex- 
pressly alleges  that  no  greater  Injury  was 
done  to  said  building  that  was  Incident  to 
the  conduct  of  the  business  carried  on  with 
the  consent  of  the  landlord.  It  may  be  that 
this  answer  is  but  an  argumentative  denial, 
but  as  argumentativeness  is  no  ground  for 
demurrer,  there  is  no  available  error  in  the 
ruling  complained  of.  Doubtless,  the  facts 
pleaded  In  this  paragraph  of  answer  could 
have  been  proved  under  the  general  denial. 
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In  any  erent  tbe  appellant  was  not  harmed 
by  the  overruling  of  the  demurrer.  Nor  do 
we  think  that  the  provision  In  the  contract 
that  tbe  lessee  was  to  tm-n  over  tbe  premises 
at  tbe  end  of  his  term  In  as  good  condition 
as  tbeywere  then  in  will  benefit  the  appel- 
lant, but  must  be  taken  witb  tbe  limitation 
tbat  tbe  landlord  will  permit  such  wear  and 
tear  of  tbe  premises  as  is  incident  to  the  use 
to  which  they  were  put  There  was  no  error 
In  the  overruling  of  the  demurrer  to  this  para- 
graph. 

What  Is  denominated  as  the  fourth  para- 
graph of  the  answer  is  really  a  counterclaim, 
and  in  substance  as  follows:  That,  after  the 
execution  of  the  lease  and  entering  into  the 
possession  of  tbe  premises  by  the  defendant, 
Jesse  Bond,  and  after  subletting  of  the  rear 
room  of  the  said  premises  for  a  printing  of- 
fice by  and  with  the  consent  of  the  plain- 
tiff, and  in  consideration  of  an  Increased 
rental  therefor,  the  plaintiff,  without  right, 
disturbed  defendant's  possession  of  said 
premises,  by  repeatedly  and  in  an  Insolent 
manner  demanding  the  possession  of  said 
premises,  and  ordering  defendant  to  vacate 
the  same,  and  by  threatening  to  bring  suit 
In  ejectment  against  blm,  and  that  on  tbe 
18tb  day  of  April,  1892,  the  plaintiff  did  com- 
mence In  tbe  circuit  court  of  Henry  county, 
Ind.,  an  ejectment  suit  against  the  defend- 
ant, and  caused  summons  to  be  Issued  and 
served  upon  him;  that  because  of  said  re- 
peated demands  for  possession  of  said  prem- 
ises by  plaintiff,  and  the  repeated  threats 
to  bring  suits  against  the  defendant  for  pos- 
session, and  by  reason  of  the  suit  aforesaid, 
defendant  was  unable  to  conduct  the  school 
In  said  room  for  which  purpose  he  had  leased 
the  same,  and  was  compelled  to  cease  to 
conduct  his  said  school,  and  his  said  busi- 
ness was  destroyed,  all  to  his  damages  in 
the  sum  of  $1,000,  which  amount  he  offers 
to  recoup;  and  he  demands  Judgment  for  the 
residue.  To  this  pleading,  a  demurrer  was 
overruled,  and  It  Is  Insisted  tbat  this  was 
error.  One  of  the  defects  urged  against  It 
Is  that  It  does  not  aver  tbat  the  damages 
are  due  and  unpaid.  This  was  not  necessa- 
ry. The  rule  that  applies  to  a  complaint  on 
a  debt  Is  not  applicable  to  a  pleading  which 
counts  on  a  tort  or  even  In  damages  for  a 
breach  of  contract.  It  cannot  be  assumed 
that  a  credit  was  given  for  the  payment  of 
the  damages  alleged,  and,  If  they  have  ac- 
crued to  the  appellee  at  all,  they  must  be 
due.  Another  objection  urged  Is  that  tbe 
pleading  does  not  aver  that  appellee  was.  In 
fact,  interfered  with  In  the  possession  of 
the  premises,  or  In  any  manner  evicted  there- 
from. In  this,  we  think,  counsel  are  mis- 
taken. If  there  were  no  other  averment,  the 
one  tbat  a  suit  In  ejectment  was  actually 
commenced,  and  summons  served  on  the  ap- 
pellee, and  tbe  further  statement  that  by  rea- 
son thereof  he  was  unable  to  conduct  the 
school  for  which  he  had  leased  tbe  room,  and 
was  compelled   to  cease  carrying  on  such 


school,  and  that  hlB  business  was  thereby 
destroyed,  would  be  sufficient  If  tbe  ap- 
pellant desired  a  more  particular  statement 
or  specification  of  the  damages,  he  should 
have  moved  to  require  the  defendant  to 
make  tbe  pleading  more  specific  In  this  m- 
gard.  It  seems  to  ns  that  tbe  paragraph  un- 
der consideration  Is  In  the  nature  of  a 
counterclaim  for  damages  for  a  breach  of  the 
covenant  for  quiet  enjoyment  of  the  posses- 
sion of  the  premises,  and,  as  such,  sufficient 
The  remaining  questions  arise  upon  the 
overruling  of  the  motion  for  a  new  trial.  It 
Is  insisted  by  ippellant's  counsel  that  the 
court  erred  in  refusing  to  give  certain  In- 
structions requested  by  appellant  One  of 
the  instructions  which  the  appellant  request- 
ed the  court  to  give,  but  which  was  refused, 
is  as  follows:  "(5)  If  the  defendant  sub- 
leased a  portion  of  tbe  premises  to  other  par- 
ties, who  placed  therein  a  steam  engine, 
detrimental  to  the  building,  and  annoying  to 
other  tenants  of  the  plaintiff,  without  his  con- 
sent, or  with  his  consent  upon  condition  that 
it  would  not  annoy  such  other  tenants,  and 
such  engine  proved  detrimental  to  the  build- 
ing and  annoying  to  the  other  tenants  there- 
of, and  the  plaintiff  objected  to  the  use  of 
the  same  therein,  and  notified  the  defendant 
and  such  inbtenant  to  remove  the  same,  and 
refused  to  accept  of  the  defendant  the  rents 
.for  the  premises  while  It  was  maintained 
therein,  and  afterwards  brought  suit  In  eject- 
ment against  the  defendant  and  the  sub- 
tenant using  said  engine,  and  the  said  tenant 
thereupon,  before  the  action  was  tried,  va- 
cated the  premises,  and  the  defendant  moved 
bis  property  out  of  the  same,  and  thereupon 
the  plaintiff  dismissed-  said  action,  and  after- 
wards the  defendant  tendered  him  tbe  keys  of 
said  building,  and  offered  to  surrender  the  pos- 
session thereof  to  him,  and  the  plaintiff  there- 
upon, by  himself  or  agent,  refused  to  accept 
said  surrender  or  said  keys,  this  would  not 
constitute  an  eviction  or  a  surrender  of  the 
tenancy,  or  a  breach  of  the  implied  covenant 
of  quiet  enjoyment  and  the  defendant  would 
be  liable  for  tbe  rents  of  the  unexpired  term. 
whether  he  actually  occupied  the  premises 
or  not."  The  addendum  to  the  written  lease 
which  was  agreed  to  on  January  27,  1890, 
stipulates  that  Bond  shall  have  the  right  to 
sublease  to  the  newspaper  named,  but  It  was 
further  expressly  provided  therein  that  no 
steam  boiler  or  engine  of  any  kind  should  be 
put  Into  the  building  by  the  newspaper  man- 
agement. In  the  appellant's  reply  it  Is  aver- 
red tbat  Bond  subleased  the  premises  to  one 
Peter  M.  Gillies,  without  the  knowledge  or 
consent  of  tbe  appellant,  and  tbat  Gillies, 
without  appellant's  consent,  operated  a  print- 
ing office  therein  and  the  steam  boiler,  to  the 
Injury  of  the  building.  The  evidence  Is  not 
in  the  record.  Whether  Olllles  was  the  pro- 
prietor of  the  newspaper  to  which  Bond  was 
permitted  to  sublease  was  not  averred  In  the 
reply;  and,  the  evidence  not  being  In  the 
record,  we  do  not  know  what  the  fact  la. 
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OrdUuuUy*  wben  the  eyldence  la  not  in  the 
record,  error  cannot  be  predicated  upon  the 
refusal  ot  an  iuBtructlon;  as,  In  the  absence 
of  the  eyldenct.  It  will  be  presumed  that  the 
instruction  was  refused  because  of  Its  inap- 
plicability to  *he  evidence.  Thomt  Juries,  { 
164.  It  will  -also  be  presumed,  In  the  absence 
of  a  showing  to  the  contrary,  that  correct  in- 
structions were  given  on  every  material 
point.  EU'ott,  App.  Proc.  {  722.  In  the 
present  caae,  however,  the  Instructions  are 
all  in  the  record;  and  it  is  made  to  appear 
affirmatively  that  no  instructions  were  given 
covering  the  question  raised  by  the  one  re- 
fused. The  court  certified  that  the  instruc- 
tions requested  and  refused  were  applicable 
to  the  evidence.  Rev.  St  1894,  i  662  (Rev. 
St  1881,  i  650);  Rule  29  of  this  court  (27 
N.  R  vil.).  Hence,  if,  under  any  supposable 
state  of  the  evidence  that  could  have  been 
adduced  under  the  Issues,  the  Instruction 
could  have  been  correct.  It  will  be  presumed 
that  that  state  did  exist.  Rozell  v.  City  of 
Anderson,  91  Ind.  591.  We  have  a  right  to 
assume;  therefore,  that  there  was,  at  least, 
some  evidence  either  that  the  subletting  to 
Gillies  or  other  persons  was  not  that  agreed 
to  In  the  contract,  or,  if  it  was,  that,  in  connec- 
tion therewith,  the  provision  of  the  contract 
that  no  steam  engine  or  boiler  should  be  used 
was  violated.  If  the  appellee  violated  the 
condition  of  his  contract  by  subletting  the 
premises,  or  a  portion  thereof,  for  a  purpose 
other  than  that  for  which  the  parties  pro- 
vided by  their  agreement,  the  appellant  ei- 
ther had  or  had  not  the  right  to  declare  the 
lease  forfeited,  and  bring  an  actlob  of  eject- 
ment for  the  premises.  Assuming  that  the 
lease  thereby  became  forfeited  at  the  option 
of  the  appellant,  the  least  that  can  be  said 
for  the  appellee  is  that  he  had  a  right  to 
accept  the  declared  forfeiture,  and  surren- 
der the  premises.  The  Instruction  does  not 
exclude  the  hypothesis  that  while  the  action 
in  ejectment  was  pending  against  both  the 
tenant  and  the  subtenant,  they  yielded  the 
possession  thereof,  as  demanded  in  said  suit 
The  moment  that  summons  in  that  action 
was  served  upon  the  appellee,  it  became  a 
demand  by  the  appellant  for  the  possession 
of  the  premises,  and  the  appellee  had  a  clear 
right  in  response  to  such  demand  to  yield  the 
possession,  and  no  act  of  the  appellant  there- 
after without  the  appellee's  consent  could  re- 
store between  the  parties  their  former  rela- 
tion of  landlord  and  tenant  We  do  not 
think  there  was  any  error  In  refusing  this 
instruction. 

The  appellant  also  requested,  and  the  court 
refused,  the  following  Instruction:  "(7)  If 
the  defendant  subleased  the  premises  to  Mr. 
Olllies  withf^ut  the  consent  of  the  plalntlCt, 
the  plaintiff  had  the  right  by  proper  action 
to  dispossess  Mr.  GllUes,  and  the  defendant 
would  be  a  necessary  and  proper  party  to 
such  action;  and  if  the  plaintiff  brought  such 
action  in.  the  form  of  an  action  of  ejectment, 
'--aklng  said  Gillies  and  said  Bond  parties 
'•.42N.E.no.  12—61 


.thereto,  this  would  not  Justify  the  defendant 
in  abandoning  the  premises  as  upon  eviction; 
and  If  the  said  Gillies,  after  said  suit  was 
commenced,  moved  from  the  premises,  and 
the  complaint  was  then  amended,  specifical- 
ly stating  the  cause  of  action,  and  praying 
Judgment  for  the  eviction  of  said  Gillies  only, 
and  the  cause  was  then  dismissed,  this  would 
not  constitute  an  eviction  or  a  breach  of  the 
covenant  of  quiet  enjoyment,  and  would  not 
Justify  the  defendant,  either  before  or  after 
said  complaint  was  amended,  in  abandoning 
the  premises;  and  if  be  did  so  for  that 
cause,  without  the  knowledge  or  consent  of 
the  plalntlir,  and,  after  the  cause  was  dis- 
missed, tendered  the  keys  of  the  premises  to 
the  plaintiff,  and  offered  to  surrender  the 
lease,  and  the  plaintiff  refused  to  accept  the 
sapie,  this  would  constitute  no  defense  to  this 
action,  and.  In  the  absence  of  any  other  de- 
fense, the  plaintiff  would  be  entitled  to  re- 
cover the  rent  as  agreed  upon  in  the  contract 
untU  the  close  of  the  term,  whether  the  de- 
fendant in  fact  occupied  the  premises  or 
not"  The  theory  of  this  Instruction  is  that, 
the  purpose  of  the  action  of  ejectment  was 
not  to  dispossess  the  appellee,  but  Gillies 
alone,  and  that  the  appellee  was  simply  made 
a  party  thereto  to  answer  to  bis  Interest 
The  latter  portion  of  the  rejected  Instruction, 
however,  refutes  this  theory,  for  it  is  as- 
sumed in  the  subsequent  portion  that,  after 
appellee  moved  from  the  premises,  the  ap- 
pellant amended  his  complaint  so  as  to  spe- 
cifically state  his  canse  of  action  against  Gil- 
lies alone,  clearly  implying  that  at  first  the 
action  was  for  the  purpose  of  dispossessing 
both  Gillies  and  the  appellee.  What  we  said 
with  reference  to  the  other  charge  refused 
is  equally  applicable  her&  As  soon  as  the 
appellee  and  his  subtenant  had  been  served 
with  process  in  the  action  for  possession, 
they  liad  a  right  to  regard  such  suit  as  an 
intention  on  the  part  of  the  appellant  to 
declare  the  lease  forfeited,  and,  by  moving 
out  of  the  premises,  the  appellee  but  yield- 
ed to  the  Implied  demand  of  the  appellant  to 
do  so.  The  subsequent  refusal  of  the  appel- 
lant to  receive  th<>  kr.ys,  and  the  dismissal  of 
his  action  as  to  the  appellee,  could  not  restore 
the  status  quo  between  the  parties  without 
the  consect  ot  both.  Nor  will  the  fact  that 
the  action  was  brought  so  as  to  dispossess 
both  the  appellee  and  Gillies,  without  the  ap- 
pellant's authority,  and  by  mistake  of  his  at- 
torney, if  that  assumption  can  be  said  to 
enter  Into  the  instruction,  aid  the  appellant. 
Bven  if  the  appellant  was  ultimately  not 
bound  by  this  act  of  his  attorney,  there  is 
nothing  in  the  Instruction  indicating  any . 
knowledge  of  this  want  of  authority  on  the 
part  of  appellee  up  to  the  time  he  moved  his 
property  out  of  the  premises.  Moreover,  we 
think.  If  the  appellant's  attorney  made  a  mis- 
take, the  appellant,  and  not  the  appellee, 
must  suffer  the  consequence.  There  was  no 
reversible  error  committed  in  the  refusal  to 
give  this  instruction. 
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Upon  the  rabject  of  the  measure  of  dam- 
ages, the  appellant  requested  the  court  to 
Instruct  the  Jury  as  follows:  "(0)  If  you 
should  find  that  the  defendant  was  unlaw- 
fully evicted  from  the  premises,  or  Inter- 
fered with  In  the  quiet  and  peaceable  pos- 
session of  the  property,  his  measure  of  dam- 
ages would  be  the  difference  between  the  con- 
tract price  of  the  rental  for  the  unexpired 
term  and  its  actual  value.  If  such  value  was 
more  than  the  contract  price;  and,  in  deter- 
mining such  damages,  you  would  have  no 
right  to  consider  any  proflts  that  the  defend- 
ant might  have  made  by  his  school  therein, 
or  render  him  any  sum  in  compensation 
therefor."  The  court  gave  to  the  Jury  the 
followiqg  Instructions:  "(6)  In  estimating  the 
amount  of  damages,  if  any,  which  the  de- 
fendant has  sustained  by  reason  of  being 
evicted  from  the  premises  leased,  if  he  was 
80  evicted,  you  may  consider  the  dlllerence, 
if  any,  between  the  i-ental  value  of  the  prem- 
ises for  the  unexpired  time,  and  the  rent 
stipulated  in  the  lease,  together  with  such 
other  actual  damages  as  the  evidence  shows 
he  has  sustained,  if  any,  by  reason  of  such 
eviction;  but  he  cannot  recover  speculative 
damages."  Whether  the  appellee  had  a  right 
to  recover  profits  on  his  occupation  to  which 
he  was  entitled  by  reason  of  the  alleged 
wrongful  eviction  we  need  not  determine. 
The  rejected  instruction  was  wrong  in  Its 
statement  of  the  elements  of  damages  to 
which  the  appellee  would  be  entitled,  if  he 
was  entitled  to  any.  The  appellee  was  not 
confined  to  the  difference  between  the  con- 
tract price  of  the  rent  and  its  actual  value, 
iMit  was  entitled  also  to  recover  expenses  for 
moving  his  furaicure  to  any  other  premises 
he  might  be  able  to  secure,  and,  perhaps,  also 
to  the  value  of  the  time  actually  lost  in 
teaching.  When  a  party  requests  an  instruc- 
tion, and  tne  same  is  refused,  error  cannot  be 
predicated  upon  such  ruling  unless  the  in- 
struction refused  contain  an  accurate  state- 
tnent  of  tne  taw  as  applicable  to  the  subject 
of  which  it  treats;  and  when  an  instruction 
asked  for,,  in  such  a  case  as  this,  undertakes 
to  si)eclfy  the  elements  of  damages  that  enter 
into  the  case,  it  must  embrace  all  such  ele- 
ments, or  there  will  be  no  error  in  the  court's 
refusal  to  give  the  instruction.  Doubtless, 
the  appellant  was  entitled  to  that  portion  of 
Ills  charge  which  stated  the  law  to  be  that 
the  Jury  could  not  award  the  appellee  dam- 
ages for  any  profits  that  he  might  have  made 
on  his  school.  If  the  same  were  uncertain, 
conjectural,  or  speculative;  but  be  should 
have  requested  the  court  to  give  a  charge 
which  was  free  from  the  objectionable  fea- 
ture mentioned. 

We  have  disposed  of  all  the  questions  di- 
rectly presented  for  our  consideration,  and 
have  not  been  able  to  find  any  reversible  er- 
ror. Other  matters  Incidentally  complained 
of  do  not  demand  any  special  consideration 
at  our  banda     The  Judgment  Is  affirmed. 


(X*  IrA.  App.  SU) 
BOARD  OP  COM'RS  OP  TUI-ASKI  COUN- 
TY y.  VUUPILLAT. 

(Appellate  Court  of  Indiana.  Feb.  11,  1896.) 
AppEikL — Delay  ik  FsarBcnsa — Dismibsil. 
AssigDineiit  of  errors  not  Yas'uig  been 
filed  in  the  appellate  court  within  a  year  of 
rendition  of  judgment  by  the  triul  court,  ami  no 
sufficient  ezcase  for  the  delay  being  shown, 
appeal  will  be  dismissed. 

Appeal  from  circuit  court,  Pulaski  county; 
Oeorge  Burson,  Judge. 

Action  between  Joseph  D.  YurpUlat  and  the 
board  of  commissioners  of  Pulaski  county. 
Prom  the  Judgment,  said  board  appeals.  Dis- 
missed. 

Steis  &  Hathaway,  for  appellant  Dyke- 
man  &  Lalor,  for  appellee. 

LOTZ,  J.  The  Judgment  from  which  this 
appeal  is  prosecuted  was  rendered  in  the 
court  below  on  the  6th  day  of  October,  1S94. 
The  transcript  of  said  cause  was  filed  In  this 
court  on  October  6,  1805.  The  assignment 
of  errors  was  not  filed  until  December  11, 
1895.  The  appellee  moves  to  dismiss  the  ap- 
peal, because  the  assignment  of  errors  was 
not  filed  within  the  year.  As  no  sufficient 
excuse  for  failing  to  file  the  assignment  of  er- 
rors within  the  year  is  shown,  the  motion  to 
dismiss  must  prevail.  Lawrence  v.  Wood, 
122  Ind.  452,  24  N.  E.  159;  Bacon  v.  Withrow, 
110  lad.  94,  10  N.  E.  624.  The  appeal  is  dis- 
missed. 


ROSS,  ;., 
sion. 


did  not  participate  in  this  ded- 


(IB  Ind.  App.  so 
MOORE  V.  HUBBARD.* 
(AppeUate  Court  of  Indiana.     Feb.  11,  1896.) 

NOTBS — COHSIDEBATION — PKOOr  OV    INDOBSSMSNC 

1.  The  consideration   for  executing  a   note 
may  more  from  another  than  the  payee. 

2.  Though  the   best  evidence  that  a  note 
was  indorsed  in  writing  is  the  writing  itself, 

Sroof  thereof  by  parol,  without  objection,  is  aaf- 
dent.  ' 

Appeal  from  superior  court,  Marion  coun- 
ty; P.  W.  Bartholomew,  Judge. 

Action  by  Walter  J.  Hubbard  against  An- 
nie Moore.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

S.  H.  Spooner  and  Samuel  Ashley,  for  ap- 
pellant   W.  H.  Jordan,  for  appellee. 

GAVIN,  O.  J.  The  appellee  sued  appellant 
upon  a  note  or  contract  for  the  payment  of 
money,  executed  to  Carlln  &  Lennox,  and  a»- 
slgned  to  appellee  by  ■  indorsement  The 
complaint  is  attacked  for  the  first  time  in 
this  court  The  language  of  the  Instroment 
is  peculiar,  and  we  find  some  difficulty  In  in- 
telligently interpreting  all  its  parta.  It  is 
clear  to  our  minds,- however,  that  the  com- 
plaint contains  sufficient  to  enable  It  to  witb- 

1  Behearlns  denied. 
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stand  the  assatilt  made  upon  It  In  tbls  court. 
There  Is  an  absolnte  and  unconditional 
promise  to  pay  a  fixed  amount  at  Rpoclfipd 
times.  The  language  of  the  latter  portion  of 
the  instrument  cannot  be  regarded  as  creat- 
ing a  condition  precedent  which  the  com- 
plaint fails  to  show  performed.  The  only 
condition  stated  is  the  agreement  by  the 
payees  to  sell  and  deliver  to  appellant  a  cer- 
tain piano,  with  the  further  provision  that 
"this  agreement  shall  not  be  binding  on  Car- 
lin  &  Lennox  [the  payees]  until  accepted  and 
approved  by  them."  By  the  acceptance  of 
the  Instrument  sued  on,  the  payees  became 
bound  by  Its  provisions.  Martindale  v..  Par- 
sons, 08  Ind.  174.  The  claim  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  cannot  be  sustained. 
The  other  questions  argued  relate  to  the 
correctness  of  the  court's  action  in  overrul- 
ing the  motion  for  new  trial.  The  insuffi- 
ciency of  the  evidence,  and  error  in  admit- 
ting evidence,  are  principally  relied  upon  as 
causes  for  new  trial.  While  the  evidence  as 
to  the  execution  of  the  note  is  most  abso- 
lutely Irreconcilable,  we  cannot,  under  well- 
established  rules,  say  there  was  no  evidence 
to  fairly  sustain  the  determination  of  the 
trial  court.  The  trial  Judge  evidently  con- 
cluded tliat  appellant  was  in  error  In  her 
version  of  the  various  transactions  out  of 
which  this  controversy  arose.  With  that 
conclusion  we  are  not  Justified  by  the  evi- 
dence in  Interfering.  Whether  or  not  the 
consideration  for  the  execution  of  the  in- 
strument sued  on  passed  to  appellant  from 
the  payees  of  the  note,  or  from  some  one 
else,  it  would  still  be  sufficient  to  sustain  it, 
if  there  was  a  valuable  consideration  pass- 
ing to  her  from  any  one,  by  reason  of  which 
the  instrument  was  executed.  Miller  v.  Bil- 
lingsly,  41  Ind.  489;  Rodenbarger  v.  Bramb- 
lett,  78  Ind.  213;  Waterman  v.  Morgan.  114 
Ind.  237,  16  N.  E.  590;  Bateman  v.  BuUer, 
124  Ind.  223.  24  N.  E.  989;  Stanton  v.  Ken- 
rick,  135  Ind.  382,  35  N.  £S.  19;  Judson  v.  Ro- 
maine,  8  Ind.  App.  390,  35  N.  E.  912.  It  is 
undoubtedly  true,  as  claimed  by  appellant, 
that,  where  the  indorsee  of  a  note  sues  upon 
it,  he  must,  when  his  complaint  is  chal- 
lenged by  a  general  denial,  prove  that  it  was 
indorsed  to  him  in  writing.  Shonkwiler  v. 
Dunavln,  1  Ind.  App.  505,  27  N.  E.  991.  The 
best  evidence  of  this  fact  was  the  writing 
itself,  but,  if  the  fact  was  proved  by  parol 
without  objection,  this  is  sufficient  to  estab- 
lish it.  Pennsylvania  Co.  v.  Stanley,  10  Ind. 
App.  421,  37  N.  E.  288,  and  38  N.  E.  421.  In 
the  cases  cited  by  appellant  where  there  was 
held  to  be  a.  want  of  proof  of  the  indorse- 
ment, there  does  not  seem  to  have  been  any 
evidence  to  supply  the  lack  of  the  indorse- 
ment Itself.  Counsel  for  appellant  say:  "The 
substance  of  the  issue  tendered  by  appel- 
lee's pleading  below  was,  did  the  appellant 
execute  the  instrument  of  writing  sued  on  to 
Carlln  &  Lennox,  as  alleged  in  the  com- 
plaint? and  whether  or  not  there  was  any 


consideration  passing  from  Carlln  &  Lennox 
to  appellant,  to  cause  her  to  execute  the 
same,  and  whether  or  not  the  indorsements 
on  said  writing  were  made  as  appellee  al- 
leged In  his  complaint."  It  may  be  con- 
ceded that  this  correctly  states  the  substance 
of  the  Issues,  save  as  to  the  necessity  of 
showing  that  the  consideration  passed  di- 
rectly from  Carlln  &  Lennox  to  appellant. 
In  the  face  of  appellant's  denial  that  there 
was  any  consideration  for  the  note,  and  her 
denial  of  its  execution,  or  of  the  purchase  of 
any  piano  from  any  one,  there  was  no  error 
in  permitting  appellee  to  prove  that  he  bar- 
gained and  sold  to  appellant  a  piano  then  In 
Carlln  &  Lennox's  possession,  in  considera- 
tion of  which  the  note  in  suit  was  executed. 
Had  appellee  failed  to  show  th.e  legal  tJOe 
to  the  note  vested  In  him  by  indorsement., 
then  the  case  of  Smelser  v.  Turnpike  Co.,  82 
Ind.  417,  would  be  pertinent;  but,  appellee's 
legal  title  having  been  sufficiently  proved,  it 
Is  not  overthrown  by  proof  that  he  was  also 
the  equitable  owner  of  the  note  at  its  incep- 
tion, if  this  be  the  effect  of  the  evidence,  as 
appellant  seems  to  contend.  The  evidence 
of  which  complaint  is  made  was  properly 
admitted  to  rebut  the  case  made  by  appel- 
lant Since  this  Is  true,  there  was  no  error 
in  overruling  appellant's  omnibua  motion  to 
strike  out 

It  is  conceded  by  appellee's  counsel  that 
the  finding  and  Judgment  are  for  an  amount 
too  large,  by  $26.04,  which  sum  they  offer  to 
remit.  Other  than  this,  we  find  no  cause  for 
reversal.  It  is  therefore  ordered  that  the 
Judgment  be  affirmed  at  appellee's  costs,  up- 
on his  filing  within  30  days  a  remittitur  of 
that  amount,  as  of  the  date  of  the  judgment 
Otherwise  the  Judgment  will  be  reversed. 


(U  Ind.  App.  369) 
STATE  V.  SULLIVAN  COUNTX 
AGRICULTURAL  SOC. 
(Appellate  Court  of  Indiana.     Feb.  12,  1896.) 

Gauino— Indictmbst  of  Corporation — IfuiSANOs 
—Common-Law  Crimes. 

1.  There  are  no  common-law  crimes  In  In- 
diana. 

2.  A  corporation  cannot  lie  indicted  for 
keeping  a  tenement  for  gaming,  unlesa  it  is 
shown  that  the  gaming  amounted  to  a  nuisance, 
within  Rev.  St  1894,  S  1970  (Rev.  St  1881,  { 
1897),  allowing  a  corporation  to  be  prosecnted 
for  "erecting,  continning  or  maintaining  a  pub- 
lic nuisance/  ' 

Appeal  from  circuit  court,  Sullivan  county; 
J.  0.  Brigg,  Judge. 

The'  Sullivan  County  Agricultural  Society 
was  indicted  for  keeping  a  tenement  for  gam- 
ing. From  an  order  quashing  the  indict- 
ment, the  state  appeals.    Afia^mcd. 

W.  I;.  SUnkard,  C.  D.  Hunt,  W.  A.  Ketcham, 
and  Merrill  Moores,  for  the  State.  J.  S. 
Boys,  for  appellee. 

DAVIS,  J.  This  was  an  indictment  In  two 
counts  against  the  Sullivan  C<onnt}  Agricul- 


Digitized  by 


Google 


MM 


NOBTHBASTEON  BEPORTIER,  Vd.  42. 


(Ind. 


tural  Society  under  section  2173,  Rer.  St  1894 
(Rev.  St.  1881,  g  2079),  for  keeping  a  tenement 
tor  gmulDg.  The  indictment  was  qnaslied  in 
tlie  circuit  court,  and  the  state  appeals.  Our 
criminal  law  is  entirely  statutory,  and  not  of 
common-law  origin.  Rer.  St.  1S04,  {  237 
(Rev.  St.  1881,  {  237);  Beal  v.  State,  15  Ind. 
S7S;  Stephens  y.  State,  107  Ind.  185,  8  N.  B. 
94.  In  this  state,  a  corporation  canuot  be 
indicted  tor  a  crime,  except  aa  provided  by 
statute.  State  y.  President,  etc.,  of  Ohio  & 
M.  R.  Co.,  23  Ind.  3G2.  Ckirporatlons  may  be 
prosecuted  In  this  state  for  "erecting,  contin- 
uing or  maintaining  a  public  nuisance  or  for 
obstructing  a  public  highway  or  nayigable 
stream."  Rey,  St  1894,  {  1970  (Rer,  St  1S81, 
i  1807),  and  Rey.  St  1894.  {  1754  (Rev.  St 
1881.  i  1685):  State  y.  Baltimore,  O.  &  C.  R. 
Co.,  120  Ind.  29J,  22  N.  B.  807.  In  this 
case,  no  charge  is  made  that  the  appellee  did 
anything  that  was  injurious  or  offensive  to 
some  portion  of  the  inhabitants  of  the  state. 
Rey.  St  1894.  |  2153  (Rev.  St  1881,  {  2065); 
State  y.  Houck,  73  Ind.  87.  It  is  not  char- 
ged, in  cither  count  of  the  indictment,  that  any 
gaming  was  ever  carried  on,— much  less  that 
It  was  carried  on  to  such  an  extent  as  to  make 
It  a  nuisance.  We  apprehend  that  an  agrl- 
cnltural  society  may  be  prosecuted  for  keep- 
ing a  tenement  tat  gaming,  provided  it  is  car- 
ried on  to  such  an  extent  as  to  make  It  a 
nuisance,  notwithstanding  the  officers  may 
be  prosecuted  for  the  violation  of  any  of  the 
provisions  of  section  2174,  Bev.  St  1894,  but 
this  question  is  not  before  us.  In  our  opinion, 
there  was  no  error  in  sustaining  the  motion  to 
quash  the  Indictment    Judgment  affirmed. 


06  lad.  App.  m 

PERRY  y.  BOTKIN  et  «L^ 

(Appellate  Court  of  Indiana.     Feb.  12,  1896.) 

Appbal— Necessart  Party. 

On  appeal  by  a  defendant,  a  codefend- 

ant  though  he  does  not  take  any  part  in  the 

appeal,  is  a  necessary  party  appellant 

Appeal  from  circuit  court,  Madison  county; 
A.  Ellison,  Judge. 

Action  by  Jonathan  Botkin  against  Solomon 
Perry  and  another.  Plaintiff  had  Judgment, 
and  defendant  Perry  appeals.    Dismissed. 

E.  B.  Chamness,  L.  A.  Rizer,  W.  8.  Shelton, 
and  Chipman,  Keltner  &  Hendee,  for  appel- 
lant W.  E.  Beeson,  H.  D.  Thompson,  and 
Josephus  W.  Layne,  for  appellee  Botkin. 

GAVIN,  0..J.  Appellee  recovered  a  Judg- 
ment against  appellant  and  one  Swindell 
This  appeal  is  taken  by  appellant  alone, 
Swindell,  his  codefendant,  being  made  an  ap- 
pellee. Swindell,  so  far  as  we  are  able  to 
learn  from  the  record,  has  taken  no  part 
whatever  in  the  cause  in  this  court  Appel- 
lee now  moves  to  dismiss  the  appeal,  upon  the 
ground  that  Swindell  was  a  necessary  party 
appellant,  and  should  have  been  made  such. 
The  adjudications  upon  this  question  settle 
It  beyond  peiadventure,    Oregory  t.  Smith, 

1  Bebaarlng  denied. 


139  Ind.  4'?,  38  N.  E.  395;  Wood  v.  Clltes  and. 
Sup.)  39  H.  E.  100;  Vordermark  v.  Wilkin- 
son, Id.  441;  Ledbetter  v.  Wlncbel  (Ind-  Sup.) 
40  N.  B.  lOOo;  Walsh  y.  Brock  way  (Ind.  App.) 
Id.  29;  Railway  Ca  v.  St  Clair  (Ind.  Sup.)  42 
N.  E.  214. .  Under  these  authorities,  we  are 
compelled  to  sustain  the  motion  to  rtiamiBg- 
Tbe  appeal  ia  accordingly  dismissed. 


(U  Ind.  App.  320) 
HUNT  et  aL  y.  LISTENBBRGER  et  aL 
(Appellate  C^urt  of  Indiana.     Feb.  11,  189U.) 
Principal  and  Aob:it— Katifioation. 
Where    the    indorsement    of    defeiidiiots 
was  written  on  certain  instruments,  payable  to 
them  by  one  claiming  to  be  their  njjeut  who 
transferred  the  paper  to  plaintlGFs,  and  defend- 
ants had  the  benefit  of  the  proceeds  of  the  trans- 
fer, which  they  retained  with  knowledge  of  the 
facta,  it  is  immaterial  to  an  issue  of  the  right  to 
the  proceeds  of  tne  paper  whether  defendants 
authorized  the  indorsement  or  had  knowledge  of 
it  at  the  time. 

On  rehearing.    Overruled. 

For  former  opinion,  see  42  N.  B.  240. 

DAVIS,  3.  It  appears  that  the  appellants 
were  represented  by  counsel  at  the  taking  at 
the  deposition  of  Hlrshberger  on  the  22d  of 
December,  1893.  He  then  testified  that  he 
Indorsed  the  warrants  to  the  appellee;  that 
he  used  a  part  of  the  money  received  therefc« 
in  the  payment  of  bills  Incurred  by  btm  aa 
the  agent  of  Hunt  &  Adams  in  their  ser^'Ice; 
and  that  he  sent  the  residue  of  the  money  to 
them;  and  tliat  he  afterwards  fully  explained 
the  matter  to  Hunt  &  Adams;  and  that  tbey 
approved  of  what  he  had  done.  In  due  time 
thereafter,  the  cause  was  set  for  trial  on  Jan- 
uary 11,  1891,  in  the  court  below,  at  South 
Bend;  and,  on  the  evening  of  the  8th  of 
January,  the  appellants  served  notice  on  tlie 
appellee  of  their  intention  to  take  depositions 
at  Indianapolis,  on  the  lOtb  of  January.  No 
excuse  is  shown  for  this  delay,  but  on  the  i»th 
of  January,  the  date  for  taking  the  depositions 
was  changed,  and  was  fixed  by  agreement  of 
the  parties  for  the  1st  of  February.  No  edort 
was  made  by  the  appellants  to  secure  n  con- 
tinuance of  the  cause  or  a  postponement  of  the 
trial,  except  that  counsel  for  appellants  appear 
to  have  relied  on  the  fixing  of  the  future  date 
for  the  taking  of  the  depositions  as  equivalent 
to  such  continuance  or  postponement  In  the 
affidavit  filed  for  a  continuance,  on  the  11th 
of  January,  the  facts  that  said  Hlrshberper 
used  a  part  of  the  money  in  payment  of  bills 
incurred  by  him  in  the  service  of  Hunt  & 
Adams,  and  that  he  sent  them  the  residue  ot 
the  money,  and  that  he  afterwards  fuUy  in- 
formed them  as  to  an  that  had  been  done  in 
the  premises,  are  not  denied.  It  may  be  true 
that  Hunt  &  Adams  did  not  authorize  him  to 
indorse  the  warrants,  and  that  tbey  did  not 
knowingly  receive  any  of  the  proceeds;  and 
yet  as  it  appears  in  fact  without  contradic- 
tion, that  the  money  in  part  waa  used  to  pay 
their  obligations,  and  that  the  residue  was 
sent  tc  them,  and  tbat,  after  tbey  learned 
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these  facta,  tbey  elected  to  letain  the  benefits 
of  the  transaction,  they  are  not  now  In  poisi- 
tlon  to  repudiate  the  Indorsement,  and  recover 
the  amount  due  <m  the  warrants.  The  only 
evidence  Introduced  In  behalf  of  the  appellee 
on  the  trial  In  reference  to  the  disposition 
made  of  the  proceeds  received  by  Hirshberger 
for  the  warrants  was  his  deposition.  There- 
fore, assuming  that  all  the  facts  stated  in  the 
aflldavit  in  behalf  of  the  appellants  for  a  con- 
tinuance were  true,  the  result  of  the  trial  la 
the  coui-t  below  would  have  been  the  same. 
If  counsel  for  appellant,  In  his  affidavit  for 
a  continuance  in  their  behalf,  bad  shown 
that  he  expected  to  prove  by  them  on  the  trial 
that  they  were  not  informed  by  Hirshberger 
of  wbat  he  had  done  In  the  premises,  or  that, 
in  fact,  the  money  had  not  been  sent  to  them 
or  used  by  him  In  payment  of  bills  Incurred 
by  him  for  them,  or  that,  when  they  received 
such  Information,  they  had  repudiated  his  acts, 
and  offered  to  restore  the  benefits  derived  by 
them  therefrom,  a  different  question  would  be 
presented.  In  any  view  that  may  be  taken 
of  the  matter  as  it  Is  iH«sented  to  us  by  the 
record,  we  do  not  see  any  reason  that  would 
Justify  the  granting  of  a  rehearing.  There- 
fore, the  petition  is  overmled. 


(159  IH.  E18) 

CLARE  V.  McGBB. 
(Sapreme  Court  of  IlUnois.  Jan.  20,  1896.) 
CovBNANTs— Br  Whom  EHroRCSASLB. 
The  owner  of  land  platted  It  into  lota  of 
varioas  sizes,  the  plat  showing  no  intention  on 
his  part  to  impose  any  restrictions  whatever  on 
parchasers  In  reference  to  the  use  of  their  re- 
spective lota.  No  deed  by  the  owner  to  any  lot 
contained  any  covenant  on  his  part  that  in  the 
sale  of  the  other  lots  restrictions  would  be  im- 
posed on  the  pnrchaaers.  In  the  sale  of  lots  dif- 
ferent restrictions  were  imposed,  and  in  the  sale 
of  Kome  no  restriciions  at  all  were  imposed. 
Beli,  that  a  purchacer  of  one  lot  could  not  en- 
force the  restrictions  imposed  on  the  purchaser 
of  another  lot. 

Appeal  from  circuit  court.  Cook  connty; 
John  Gibbons,  Judge. 

BUI  by  Melville  Clark  against  John  McGee. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

This  was  a  bill  In  equity  brought  by  Mel- 
ville Clark  in  the  circuit  court  of  Cook  coun- 
ty against  John  McGee  to  enjoin  the  erection 
of  a  certain  building,  and  asking  for  a  re- 
moval of  the  building.  Upon  filing  the  bill,, 
a  temporary  Injunction  was  granted.  The' 
defendant  appeared  and  put  In  an  answer  to 
the  original  bill,  and  entered  a  motion  to  dis- 
solve the  Injunction.  The  court  denied  the 
motion.  Thereupon  McGee  removed  the 
building  in  process  of  erection,  and  com- 
menced the  erection  of  another  building. 
The  complainant  then  filed  a  supplemental 
bill,  In  which  It  was  alleged:  That  complain- 
ant is  a  resident  of  Chicago.  That  on  the 
18th  day  of  June,  1805,  he  exhibited  his  bill 
of  complaint  against  John  McUee  and  John 
Mclnnis,  alleging  therein   that   he  was  the 


owner  In  fee  simple  of  certain  premises  In 
Chicago,  to  wit,  lot  38,  in  Walter  S.  Dray's 
Cottage  Grove  Addition  to  Park  Manor,  being 
a  subdivision  of  the  west  5  acres  of  the  west 
7%  acres  of  the  S.  E.  %  of  the  N.  W.  %  of  the 
N.  K.  ^  of  section  27,  township  38  N.,  range 
14  B.  of  the  third  P.  M.  That  said  premises 
are  situated  at  the  southwest  corner  of  Sev- 
enty-Second street  and  Rhodes  avenue,  in 
Chicago,  fronting  44»«/ioo  feet  on  Kbodes 
avenue  and  1238 '/loo  feet  on  Seventy-Second 
street,  and  that  there  is  a  16-foot  alley  Imme- 
diately in  the  rear  of  and  adjoining  said  lot. 
Tha't  said  subdivision  was  made  by  Walter 
S.  Dray,  the  then  owner  of  all  property  In 
said  subdivision,  and  the  plat  thereof  was 
made  and  acknowledged  by  Dray  as  owner, 
and  duly  recorded  with  the  recorder  of  Cook 
county  on  the  26th  of  February,  1890.  That 
the  property  so  subdivided  by  Dray  com- 
prised the  entire  frontage  on  Rhodes  avenue, 
on  both  sides  of  the  street,  from:  Seventy-Sec- 
ond to  Seventy-Third  street,  behig  599»i>/io» 
feet  on  each  side  thereof,  and  the  lots  on 
the  east  side  of  Rhodes  avenue  were  num- 
bered, ,  commencing  from  Seventy-Second 
Street  and  running  south  to  Seventy-Third 
street,  as  lots  1  to  19,  respectively,  and  those 
on  the  west  side  thereof  were .  numbered, 
commencing  at  Seventy-Third  street  and  run- 
ning north  to  Seventh-Second  street,  as  lota 
20  to  38,  respectively.  That  lots  21  to  37, 
Inclusive,  have  each  a  frontage  of  30  feet  on- 
Rhodes  avenue  by  123s'/iao  feet  deep  to  a 
16-foot  alley.  That  lot  20  la  at  the  north- 
west corner  of  Seventy-Second  street  and 
Rhodes  avenue,  and  has  a  frontage  oC 
44<ii/ioo  'eet  on  Rhodes  avenue  by  123bt/joo 
feet  on  Seventy-Third  street,  likewise  to  said 
16-foot  alley.  That  Rhodes  avenue  is  66 
feet  wide.  That  complainant  purchased  lot 
38  from  E.  A.  Taylor  on  the  4th  of  April, 
1891,  for  $1,525,  and  received  a  deed  from 
Taylor  bearing  date  the  4th  of  April,  1891, 
which  was  recorded  in  the  recorder's  office 
of  said  Cook  county.  At  the  time  Dray  made 
bis  said  subdivision,  and  pursuant  to  a  gen- 
eral scheme  or  plan  adopted  by  him,  and  for 
the  benefit  of.  all  future  owners  of  lots  la 
said  subdivision.  Dray  conveyed  all  lots  in 
said  subdivision  subject  to  certain  restric- 
tions inserted  by  Dray  in  the  deeds  to  the 
different  purchasers  of  lots  In  said  subdlvl-. 
sioit.  That  all  of  the  deeds  for  said  lots, 
except  possibly  two  or  three  of  the  lots,  in 
said  subdivision,  contained  said  restrictions, 
and  that  the  purchasers  of  the  lots  In  which 
said  restrictions  are  not  stated  in  the  deeds 
bought  said  lots  with  actual  notice  of  such 
restrictions.  That  the  owners  of  the  said 
two  or  three  lots  concerning  which  no  re- 
strictions are  contained  in  the  deeds  to  them 
had  actual  notice  that  the  lots  so  purchased 
by  them  were  subject  to  timllar  conditions 
and  restrictions,  as  to  the  kind  and  cost  of 
buildings,  and  the  amount  of  frontage  such 
buildings  should  occi:u>y,  as  were  contained 
in  the  deeds  where  such  restrictions  were 
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mentioned.  That  John  McGee  was  the  own- 
er of  the  north  one-half  of  lot  36,  and  all 
of  lot  37,  In  Dray's  Cottage  Grove  Addition, 
which  has  a  frontage  of  45  feet  on  Rhodes 
avenue,  and  Is  immediately  south  of  and  ad- 
joining the  property  so  owned  by  complain- 
ant, and  that  McGee  obtained  title  to  lot  37 
and  the  north  one-half  of  lot  36  by  deed  from 
Dray  and  wife  dated  February  15,  1890,  and 
recorded  in  recorder's  office  of  said  Cook 
county.  In  Book  3189,  page  189.  That  the 
said  deed  to  McGee  contained  the  following 
expressed  conditions,  which  were  a  part 
of  the  consideration  therefor:  "First  No 
house  shall  be  erected  upon  a  less  portion  of 
the  aforesaid  premises  than  a  frontage  of  45 
feet  Second.  No  house  shall  be  erected  upon 
said  premises  at  a  less  cost  than  $2,000,  and 
be  built  less  than  25  feet  back  from  the 
front  line  of  said  premises."  That  In  the 
conveyance  of  lot  20,  in  said  subdivision, 
Dray  inserted  a  similar  provision  to  that  In 
the  deed  to  McGee,  except  that  it  was  pro- 
vided in  such  deed  that  no  house  should  be 
erected  on  said  lot  20  upon  a  less  portion  of 
the  said  premises  than  a  frontage  of  44"/ioo 
feet  That  in  the  conveyance  of  lots  21  to 
20,  Inclusive,  and  lots  31,  32,  33,  and  34, 
similar  restrictions  to  those  contained  in  said 
deed  to  McGee  were  inserted,  except  the 
frontage  for  each  bouse  was  to  be  30  feet 
and  the  cost  of  each  house  not  less  than 
|2,000.  And  that  In  the  deed  to  Taylor  from 
Dray  and  wife,  from  whom  Taylor  derived 
title,  similar  restrictions  were  made,  except 
that  the  bouse  to  be  erected  on  such  lot 
should  not  be  erected  on  a  less  frontage  than 
44  feet  and  that  such  house  should  not  cost 
less  than  $2,500.  That  said  property  was 
situated  in  a  good  residence  district  It  was 
also  alleged  that  since  the  filing  of  the  orig- 
inal bill  McGee  tore  down  the  frame  shanty 
erected  by  him  on  his  property,  and  had 
then  in  process  of  erection  a  one-story  cot- 
tage having  an  eight-inch  brick  wall,  the 
same  being  set  on  posts  about  two  feet  from 
the  ground;  that  said  building  would  not 
cost  when  completed  to  exceed  $700.  That 
It  was  being  constructed  of  cheap  and  in- 
ferior material,  and  is  shabby-looking  In 
every  respect  and  was  being  erected  by  Mc- 
Gee with  full  knowledge  on  his  part  that  the 
same  was  contrary  to  and  in  violation  of  the 
express  covenants  contained  in  the  deed  to 
him.  The  defendant  to  the  supplemental 
bin  appeared,  and  entered  a  motion  to  dis- 
miss. The  court  on  hearing  the  motion,  al- 
lowed the  motion,  and  dismissed  the  bilL 

Felsenthal  &  D'Ancona,  for  appellant. 
Frank  P.  Leffingwell,  for  appellee. 

CRAIG,  O.  J.  (after  stating  the  facts). 
Walter  S.  Dray,  who  owned  a  tract  of  land 
in  Chicago  consisting  of  five  acres,  laid  it  oft 
Into  38  lots,  19  on  each  side  of  that  part  of 
Rhodes  avenue  lying  between  Seventy-Sec- 
ond and  Seventy-Third  streets.     He  survey- 


ed and  platted  the  property.  The  plat  was 
acknowledged  as  required  by  law,  and  re- 
corded in  the  recorder's  office  of  Cook  coun- 
ty. The  plat  shows  the  size  of  the  various 
lots,  the  streets  upon  which  they  are  located, 
the  dimensions  and  numbers  of  the  respec- 
tive lots;  but  the  plat  contains  nothing  show- 
ing or  tending  to  show  an  Intention  on  the 
part  of  the  proprietor  of  the  subdivision  to 
impose  any  condition  or  restriction  whatever 
upon  purchasers,  in  reference  to  the  mode  or 
manner  in  wliich  they  should  use,  improve, 
or  erect  buildings  on  the  respective  lots 
which  might  be  purchased.  No  deed  exe- 
cuted by  the  proprietor  of  the  subdivision 
contained  any  covenant  on  his  part  that  In 
the  sale  of  any  of  the  lots  embraced  in  the 
subdivision  he  would  Impose  any  restriction 
on  purchasers  In  regard  to  buildings  to  be 
erected  by  purchasers  on  the  lots;  nor  does 
It  appear  that  the  proprietor  ever  entered 
into  any  contract  under  which  he  obligated 
himself  to  impose  any  restriction  on  pur- 
chasers. As  will  be  seen  from  the  following 
plat  the  defendant's  premises  adjoin  the 
lot  owned  by  the  complainant  on  the  north. 
The  south  one-half  of  lot  36  and  all  of  35  lie 
directly  south  of  the  south  line  of  defend- 
ant's lot  as  indicated  by  the  plat 
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As  has  been  seen,  the  deed  under  wlticta 
McGee  obtained  title  to  the  premises  occu- 
pied by  him  from  Walter  S.  Dray  contained 
a  provision  that  no  house  shall  be  erected 
upon  a  less  i>ortlon  of  the  premises  than  a 
frontage  of  45  feet  No  house  shall  be  erect- 
ed upon  the  premises  at  a  less  cost  than  $2, 
000  and  be  built  less  than  25  feet  back  from 
the  front  line  of  said  premises.  And  the 
question  presented  by  this  record  is  whether 
the  adjoining  lot  owner,  Clarkf  can  maintain 
a  bill  to  prevent  the  erection  of  a  building; 
contrary  to  the  provision  of  the  deed.  We 
think  it  well  settled  by  the  authorities  that 
where  a  grantor  of  two  adjoining  lots  con- 
veys one,^and  Incorporates  in  the  deed  of  tlie 
lot  conveyed  a  covenant  restricting  the  right 
of  the  grantee  to  buUd  in  a  certain  speci- 
fied manner,  which  covenant  is  intended  for 
the  benefit  of  the  other  lot  held  by  the  gran- 
tor, a  subsequent  conveyance  of  the  lot  re- 
tained will  pass  or  transfer  the  covmant 
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to  the  grantee  or  grantees  of  mich  lot  as  \ 
an  easement  for  the  benefit  of  the  lot,  and 
tbe  grantee  may  enforce  the  covenant  against 
the  owner  of  the  other  lot  In  an  appro- 
priate action.  Conghlin  ▼.  Barker,  46  Mo. 
App.  61,  and  cases  there  cited.  Hutchin- 
son ▼.  Ulrich,  145  111.  336,  34  N.  B.  666.  The 
law  Is  also  well  settled,  "where  a  tract  of 
land  Is  subdivided  Into  lots,  and  these  Iota 
are  conyeyed  to  separate  pnrchasers,  sub- 
ject to  conditions  that  are  of  a  nature  to  op- 
erate as  inducements  to  the  purchase,  and 
to  glre  to  each  purchaser  the  benefit,  of  a 
general  plan  of  building  or  occupation,  so 
that  each  shall  have  attached  to  his  own  lot 
a  right  In  the  natut^  of  an  easement  or  In- 
corporeal hereditament  In  the  lots  of  the  oth- 
ers, a  right  is  thereby  acquired  by  each  gran- 
tee which  he  may  enforce  against  any  other 
grantee."  Sharp  t.  Ropes,  110  Mass.  385.  It 
Is  dalmed  in  this  case,  as  we  nnderstand 
the  argument,  that  the  complainant  is  enti- 
tled to  relief,  on  the  ground  that  Dray,  the 
original  proprietor  of  tbe  tract  of  land,  laid 
It  oft  into  88  lots,  adopted  a  general  scheme 
or  plan  under  which  all  the  lots  conveyed 
were  to  be  subject  to  certain  restrictions,, 
which  restrictions  were  intended  for  the 
benefit  of  the  several  lot  owners.  We  do 
not  concur  In  this  view.  There  is  nothing 
In  the  record  to  show  that  the  restriction 
placed  on  the  deed  to  the  defendant  was 
part  of  a  general  plan  adopted  by  Dray,  the 
proprietor,  for  the  benefit  of  the  lots  em- 
braced In  his  Cottage  Orove  Addition  to 
Farli  Manor.  In  the  conveyance  of  the  lots 
by  Walter  S.  Dray,  no  two  of  the  deeds  exe- 
cuted by  him  contained  the  same  restriction. 
They  were  similar,  but  not  the  same.  More- 
over, for  two  or  three  of  the  lots  conveyed  they 
contained  no  restrictions  whatever.  The  ab- 
sence of  the  building  restrictions  from  rec- 
ord of  the  deeds  executed  by  Dray,  as  well 
as  the  variance  in  the  terms  and  conditions 
of  the  restrictions  embraced  in  the  other 
deeds,  destroyed  the  uniformity  essential  to 
establish  a  general  plan.  See  Dana  v.  Went- 
worth.  111  Mass.  293;  Sharp  y.  Ropes,  su- 
pra; Jewell  T.  Lee,  14  Allen,  146;  Badger 
▼.  Boardman,  16  Gray,  559,  and  Coughltn  ▼. 
Barker,  supra.  Tbe  complainant  has  cited 
several  cases  in  support  of  his  position,  but 
they  do  not,  in  our  judgment,  sustain  him. 
The  leading  case  relied  upon  is  Parker  v. 
Nightingale,  6  Allen.  841.  In  that  case  a 
bill  interposed  by  a  lot  owner  was  sustained, 
but  upon  an  examination  of  the  case  it  will 
be  found  that  a  uniform  plan  was  adopted 
under  which  all  the  lota  should  be  conveyed; 
that.  In  pursuance  of  this  general  plan,  the 
deeds  of  all  the  lots  contained  the  restriction 
adopted,  and  in  all  subsequent  conveyances 
the  restrictions  were  repeated  or  referred  ta 
We  find  no  fault  with  the  law  as  laid  down 
In  that  case.  Under  the  facts,  the  law  was 
properiy  decided,  but  the  rule  there  adopted 
.  cannot  be  invoked  under  the  facts  of  this 
case.    Saabom  t.  Bice,  128  Mass.  887,  is  also 


dted,  but  upon  looking  into  that  ease  tt  will 
be  foimd  that  the  deeds  of  all  the  lots  con- 
tained the  same  restriction.  Child  v.  Doug- 
la^  2  Jur.  (N.  S.)  050,  is  also  cited  in  the 
brief.  It  Is  there,  among  other  things,  said: 
"The  law  dedncible  from  these  principles  and 
the  authorities  applicable  to  this  case  is  that, 
where  there  Is  a  general  scheme  or  plan 
adopted  and  made  public  by  the  owner  of  a 
tract,  for  the  development  and  Improvement 
of  the  property,  by  which  It  is  divided  into 
streets,  avenues,  and  lots,  and  contemplating 
a  restriction  as  to  the  uses  to  which  buildings 
or  lots  may  be  put,  to  be  secured  by  a  cove- 
nant embodying  the  restriction  to  be  insert- 
ed in  each  deed  to  a  purchaser;  and  it  ap- 
pears by  writings,  or  by  the  circumstances, 
that  such  covenants  are  intended  for  the 
benefit  of  all  the  lands,  and  that  each  pur- 
chaser la  to  be  subject  to  and  to  have  the 
benefit  thereof;  and  the  covenants  are  ac- 
tually Inserted  In  all  deeds  for  lots  sold  in 
pursuance  of  a  plan, — one  purchaser  and  his 
assigns  may  enforce  the  covenant  against 
any  other  purchaser  and  his  assigns,  if  he 
has  bought  with  knowledge  of  the  scheme, 
and  the  covenant  has  been  part  of  the  snb- 
Ject-matter  of  his  purchase."  Had  a  general 
plan  or  scheme  been  adopted  in  this  case  by 
the  proprietor  of  the  addition,  and  uniformly 
adhered  to  In  the  conveyance  of  the  lots,  the 
complainant  might  be  entitled  to  maintain 
a  bill,  but  such  was  not  the  case.  The  judg- 
ment of  the  circuit  court  will  be  afilrmed. 
Afflimed. 


a69  III.  458) 
BKOWNB-CHAPIN  LUMBER  CO.  et  oL  n. 
UNION  NAT.  BANK  OF  OHIGAOO. 
(Supreme  Court  of  Illinois.     Jan.  20,  1886.) 

Afpkllate  Codbt  —  JuBisoicnoH  —  ASSIOHMSinF 
roR  BEmriT  or  Chbditobs. 

1.  The  appellate  court  has  jnriadiction  of 
an  appeal  from  a  final  decree  of  the  county  court 
in  proceedings  relatine  to  assignments  for  the 
benefit  of  creditorb.     69  III.  App.  423,  affirmed. 

2.  A  transfer  by  a  debtor  of  all  his  accounbi 
and  cbosea  in  action  to  a  creditor,  to  secure  pay- 
ment of  an  indebtedness, — any  surplus  remain- 
ing after  the  debt  is  paid  to  go  to  the  debtor,— 
and  the  execution  of  chattd  mortgages  by  snch 
debtor  to  secure  other  indebtedness  to  the  same 
creditor,  do  not  constitute  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  though  tlieir 
effect  be  to  give  the  particular  creditor  a  pref- 
erence. 

Appeal  from  appellate  court.  First  district 
Action  by  the  Brovnie-Chapln  Lumber  Com- 
pany and  others  against  the  Union  National 
Bank  of  Chicago,  to  have  certain  written 
transfers  of  personalty  declared  to  be  a  vol- 
untary assignment  for  the  benefit  of  creditors. 
A  decree  In  favor  of  complainants  was  re- 
versed by  the  appellate  court,  and  the  petition 
dismissed.  59  111.  App.  423.  Complainants 
appeal.     AflSrmed. 

This  was  a  proceeding  by  appellants.  In  the 
county  court  of  Cook  county,  praying  that  cer- 
tain transfers  in  writing,  which  tiad  thereto- 
fore been  executed  by  one  Samuel  B.  Barker, 
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a  resident  ot  Cook  comity,  to  the  Union  Ma- 
Uonal  Bank  of  Obicago,  and  to  Mrs.  F.  M. 
Perkins  in  trust  for  tiie  banlc,  conTeying  and 
transferring  certain  property  and  assets  In 
trust,  be  declared  to  be  a  voluntary  assign- 
ment. The  propei-ty  transferred  was  alleged 
to  be  worth  about  $900,000.  It  was  not  arer- 
red  In  the  petition  that  Barker  had  in  truth 
and  in  fact  executed  an  assignqient  for  the 
benefit  of  creditors,  but'  it  was  alleged  that 
the  transfers  amounted,  in  law,  to  an  assign- 
ment The  Union  National  Bank,  named  as 
defendant,  put  in  an  answ^,  in  which  it  de- 
nied substantially  all  the  material  allegations 
of  the  imtition.  Alleged  that  on  May  28, 
1893,  Barker  was  Indebted  to  the  respondent 
to  a  large  extent,  and  the  firm  of  A.  H.  Caryl 
&  Co.,  composed  of  Alexander  H.  Caryl  and 
Samuel  B.  Barker,  was  also  indebted  to  re- 
spondent, and  on  that  day  Barker  and  the 
firm  of  Caryl  &  Co.  severally  executed  to  the 
respondent,  as  security  for  such  indebtedness, 
transfers  of  their  outstanding  accounts,  bills 
receivable,  etc.,  copies  of  which  are  annexed, 
aJs  Exhibits  A  and  B.  Denies  that  these  trans- 
fers were  made  in  trust  for  any  other  creditor 
of  Barker  or  Caryl  &  Co.,  or  in  pursuance  of 
any  fraudulent  purpose,  but  avers  that  the 
same  were  made  solely  for  the  purpose  of  se- 
curing money  Justly  due  -  from  Barker  and 
Caryl  &  Co.,  and  with  no  agreements  with 
reference  thereto  not  shown  on  the  face  of  the 
instruments;  that  these  were  the  only  con- 
veyances executed  by  Barker  or  Caryl  &  Co. 
to  respondent  on  May  29,  1893,  or  at  any  time 
thereafter;  that  "respcHident  is  informed  and 
believes  that  on  May  29,  1893,  Barker  was 
Indebted  to  F.  M.  Perkins,  and  on  ttiat  day 
executed  to  said  Perkins  chattel  mortgages, 
in  the  usual  form,  covering  property  situated 
in  Illinois,  Wisconsin,  and  Michigan."  De- 
nies that  these  conveyances  were  made  for 
any  fraudulent  or  improper  purposes,  or  with 
any  secret  trust  or  agreement,  or  that  the 
property  conveyed  thereby  was  conveyed  in 
trust  for  any  other  creditor  of  Barker,  or  that 
said  mortgages  were  In  any  way  fictitious, 
fraudulent,  or  illegal.  Denies  that  the  prop- 
erty covered  by  said  mortgages  was  deliv- 
ercKd  to  the  respondent.  Denies  that  Barker 
ever  made  an  assignment.  In  writing  or  other- 
wise, for  the  benefit  of  his  creditors,  under 
the  statute  of  Illinois  relating  to  voluntary  as- 
signments, or  any  Instrument  purporting  to 
be^  or  which  was  in  fact,  such  an  assign- 
ment "Denies  that  Barker  Intended  to,  or 
did  In  fact,  assign  to  this  respondent,  or  any 
other  person,  as  assignee  or  trustee,  any  of 
bis  property  for  the  benefit  of  his  creditors,  or 
that  he  at  any  time,  prior  or  up  to  and  in- 
cluding the  transactions  above  referred  to, 
had  determined  to  make  a  general  assignment, 
or  to  surrender  the  dominion  and  control  of 
his  property  by  means  thereof,  but  on  the 
contrary,  avers  that  In  all  of  the  transfers 
inade  by  Barker,  as  above  set  forth,  he  has 
^n  equity  of  redemption,  and  is  entitled  to  re- 
deem ^e  said  property  upon  paying  the  debts 


fi>r  the  security  of  which  the  property  was 
BO  transfen-ed."  Denies  that  the  court  has 
any  Jurisdiction  over  the  respondent  or  over 
the  pr(^perty  transferred  to  it  by  Barker,  or 
transferreu  to  the  other  persons  mentioned,  or 
over  the  subject-matter  of  the  controversy, 
and  claims  the  same  benefit  of  the  answer  as 
though  it  has  specially  pleaded  or  demurred 
to  the  petition.  A  hearing-  was  had  on  the 
pltedings  and  evidence,  and  the  conrt  among 
other  things,  found  that  petitioners  are  cred- 
itors of  Samuel  B.  Barker,  as  alleged  in  said 
petition,  and  that  on  or  about  the  29th  day 
of  May,  A.  D.  1893,  the  said  Samuel  B. 
Barker  made  a  voluntary  assignment  of  sub- 
stantially all  his  property  to  the  said  Union 
National  Bank  of  Chicago,  In  trust  and  that 
the  same,  in  law,  constitutes  a  Voluntary  as- 
signment for  the  benefit  of  the  creditors  at 
the  said  Samud  B.  Barker.  The  conrt  en- 
tered a  decree  removing  the  Union  National 
Bank  of  Chicago  as  assignee,  and  appointed 
John  McLaren  assignee,  and  directed  him  to 
take  possession  of  the  estate  of  Samuel  B. 
Barker,  and  administer  the  same  pursuant 
to  the  statute;  and  the  bank  was  ordered  to 
.turn  over  all. property  which  had  come  to  its 
possession  by  virtue  of  the  assignment  to  the 
assignee  so  appointed.  From  the  decree  of 
tlie  county  court  the  bank  appealed  to  the 
appellate  court  The  appellate  court  over- 
ruled a  motion  to  dismiss  the  appeal,  re- 
versed the  decree  of  the  county  court,  and 
dismissed  the  petition. 

B.  H.  Gary,  Hopkins,  Aldrich  &  Thatcher, 
and  J.  A.  GriflSn,  for  appellants.  Tenney, 
McConnell  &  Coffeen,  for  appellee. 

CBAI6,  O.  J.  (after  stating  the  facts).  The 
appellants  entered  a  motion  In  the  appellate 
court  to  dismiss  the  appeal  on  the  ground 
that  the  appeal  in  a  case  of  this  charact^ 
did  not  lie  to  the  appellate  court,  but  to  the 
circuit  court  The  appellate  court  denied  the 
motion,  and  that  decision  is  relied  upon  as  er- 
ror. This  court  has  held  in  a  number  of 
cases  that  the  appellate  court  has  Jurisdiction 
of  an  appeal  from  a  decree  or  Judgment  of 
the  county  court  in  a  case  of  this  cliaracter. 
and  the  question  may  be  reg;arded  as  settled. 
See  Trust  Co.  v.  Trumbull,  137  111.  146,  27  N. 
B.  24;  Heinzelman  Bros.  v.  Schrader,  150  III. 
227,  37  N.  B.  235;  Levy  v.  Bank,  158  111.  103, 
42  N.  B.  129;  Lynn  v.  Lynn  (111.  Sup.;  opin- 
ion filed  Oct,  1895)  43  N.  B.  — 

The  next  question  presented  by  the  record 
is  whether  the  facts  proven  on  the  bearins 
in  the  county  conrt  showed  that  an  assign- 
ment for  the  benefit  of  creditors  had  been, 
made.  It  appears  from  the  evidence  that  in 
the  spring  of  1893  S.  B.  Barker  was  engaged 
in  an  extensive  lumber  business.  He  owned 
a  planing  mill  and  yard  in  Chicago,  carried 
on  under  the  name  of  8.  B.  Barker  &  Oow 
He  had  another  yard  in  Ghliago,  carried  on 
In  the  name  of  A.  N.  Caryl  &  Co.;  of  which 
he  was  the  principal  owner.  He  owned  an- 
other lumber  yard  in  Kansaa  City,  wUch 
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was  conducted  under  the  name  of  the  Farm- 
ers' &  Mechanics'  Lumber  Company.  He  al- 
so owned  a  large  amount  of  pine  and  mineral 
lands.  He  had  a  homestead  in  Chicago  val- 
ued at  $60,000.     Barker,  during  the  year  of 

1892,  and  the  early  part  of  1893,  was  a  heavy 
borrower  from  the  Union  National  Bank  of 
Chicago.  In  May,  1893,  his  liability  to  the 
bank,  directly  and  indirectly,  amounted  to 
near  $400,000.  In  tlie  latter  part  of  May  the 
bank  determined  to  make  no  further  ad- 
vances to  Barker,  and  undertook  to  obtain 
secorlty  for  the  amount  he  was  indebted. 
On  the  2rth  daiy  of  May,  1893,  the  bank 
transferred  to  Mrs.  P.  M.  Perkins  two  notes 
against  Barker  for  $105,000,  and  a  $20,000 
note  against  Caryl  &  Co.,  in  exchange  for 
which  she  gave  her  personal  obligation  to  the 
bank.  This  was  done  to  avoid  taking  secu- 
rity for  a  large  amount  in  the  name  of  the 
bank.  On  the  29th  day  of  May  the  officers 
of  the  bank  met  Barker  at  the  office  of  the 
bank's  attorney,  and  informed  him  thirt  no 
further  extension  could  be  given  him,  imd 
that  the  d£bt  must  be  secured.  After  con- 
slderable  negotiation  an  agreement  was 
reached,  and  a  paper  was  executed  by  Sam- 
uel B.  Barker  to  the  Union  National.  Bank, 
dated  May  29, 1893,  which  conveys  all  debts, 
moneys,  demands,  accounts,  choses  In  action, 
notes,  drafts,  or  other  evidences  of  debt  due. 
or  ovring  or  belonging  to  him,  under  his  own 
name  or  that  of  S.  B.  Barker  &  Co.,  or  under 
the  name  of  the  Farmers'  &  Mechanics'  Lum- 
ber Company,  or  any  other  name  under  which 
be  has  been  doing  business,  together  with 
all  books  of  account  or  other  documents  con-, 
tainlng  or  referring  to  the  same,  or  used  in 
his  business,  In  Chicago  or  elsewhere.  It 
also  authorizes  the  bank  to  take  immediate 
possession  of  such  boolu  and  papers,  and  col- 
lect all  sums  of  money  due  him,  by  suit  or 

•otherwise;  the  proceeds  of  such  collection,  in- 
cluding necessary  attorney's  fees,  to  be  ap- 
plied by  the  bank  towards  the  discharge  of 
his  Indebtedness  to  it,  whether  such  indebt- 
edness is  due  or  not,  whether  direct  or  contin- 
gent, whether  on  open  account,  overdraft, 
or  as  maker,  indorser,  acceptor,  or  guarantor 
of  any  commercial  paper  now  or  hereafter 
held  by  the  bank  or  otherwise,  and  whether 
his  liability  is  several  or  Joint  with  others; 
the  surplus,  after  paying  in  full  all  expenses 
of  collection,  and  all  his  debts  and  liabilities 
to  the  bank,  to  be  returned  to  him.  The  fol- 
lowing papers  were  also  executed:  Assign- 
ment under  seal,  similar  in  form  to  the  fore> 
going,  by  A.  H.  Caryl  &  Co.  to  the  Union 
National   Bank  of  Chicago,   dated  May  29, 

1893.  Chattel  mortgage  by  A.  H.  Caryl  & 
Co.,  dated  May  29,  1893,  to  F.  M.  Perkins, 
covering  the  lumber  yard,  (mplements,  etc., 
at  Parkslde,  in  the  city  of  Chicago,  to  secure 
the  note  of  the  mortgagor  for  $23,000,  dat^ 
May  25,  1893,  due  on  demand.  The  mort- 
gage contains  the  nsnal  clause  allowing  the 
mortgagor  to  retail  possession  of  the  proper- 
ty until  default  be  made  in  payme^it.of  the 


debt,  etc.;  authorizing  the  mortgagee,  upon 
default,  or  upon  feeling  unsafe  and  insecure, 
or  fearing  dbnlnntian,  removal,  or  waste  of  , 
the  property,  to  take  immediate  posseBai<m 
and  foreclose  the  mortgage  by  sale  at  pub- 
lic auction,  cm  10  days'  notice,  or  at  prltaite 
sale,  with  or  without  notice;  proceeds  of  the 
sale  to  be  applied  In  the  payment  of  the  debt, 
and  surplus  returned  to  the  mortgagor. 
Chattel  mortgage  similar  in  form  to  the  fore^ 
going,  dated  May  29,  1898,  from  Samuel  B. 
Barker  to  F.  M.  Perkins,  covering  the  stock 
of  lombcv,  wagons,  planlng-miU  property, 
ate,  on  South  Wood  street  and  Blue  Island 
avenae,  Ohtcago,  to  secure  the  note  or  notes 
of  the  mortgagor  evidencing  his  indebtedness 
to  the  mortgagee.  Chattel  mortgage  similar 
in  form  to  the  foregoing,  dated  May  29,  1893, 
from  Samuel  B.  Barker  to  F.  M.  Perkins, 
covering  lumber  yard,  fixtures,  etc.,  of  the 
mortgagor,  used  by  him  in  carrying  on  the 
btBiness  at  Kansas  City,  Kan.,  under  the 
name  of  the  Farmers'  &.  Mechanics'  Lumber 
Company,  securing  the  notes  of  the  mort^ 
gagor  held  by  said  mortgagee.  Chattel  mort- 
gage similar  in  form  to  the  foregoing,  datetd 
May  11,  1898,  from  Samuel  B.  Barker  to  F. 
M.  Perkins,  covering  lumber  in  Ontonagon 
county,  Mich.,  securing  the  notes  of  the  mort- 
gagor held  by  the  mortgagee.  Chattel  mort- 
gage similar  in  form  to  the  foregoing,  dated 
May  29,  1863,  from  Samuel  B.  Barker  to  F. 
M.  Perkins,  covering  Itunber  situated  in  Ash- 
land and  Washburn,  Wis.,  securing  the  pay- 
ment of  the  mortgagor's  notes  held  by  the 
mortgagee.  Chattd  mortgage  similar  In  form 
to  the  foregoing,  dated  May  29,  1893,  from 
Samuel  B.  Barker  to  F.  M.  Perkins,  cover- 
ing the  steamer  Berrien,  and  securing  the 
payment  of  the  mortgagor's  note  held  by  the 
mortgagee.  Barker  turned  over  his  home- 
stead to  his  wife,  but  the  bank  had  nothing 
to  do  with  that  transaction.  It  was  in  no 
manner  connected  with  the  contract  consum- 
mated between  Barker  and  the  bank.  The 
county  court  held  that  the  two  foregoing 
transfers  of  accounts,  and  the  five  chattel 
mortgages  executed  by  Samuel  B.  Barker,  in 
law,  constituted  a  voluntary  assignment  for 
the  benefit  of  creditors. 

In  Weber  ▼.  Mick.  181  111.  520,  23  N.  E. 
&16,  to.  considering  the  question  of  what  con- 
stituted an  assignment,  It  was  held  that  a 
voluntary  assignment  Is  an  instrument  in 
writing  executed  by  a  failing  debtor,  by 
which  he  assigns  or  transfers  to  some  third 
person,  as  assignee,  the  whole  or  the  bulk 
of  his  property,  to  be  by  such  trustee  dis- 
tributed among  the  assignor's  creditors  In 
satisfaction  of  their  demands.  It  differs  ma- 
terially from  a  mere  sale  In  payment  of  a 
debt,  and  also  from  a  pledge  of  property  in 
the  nature  of  a  mortgage.  It  was  also  held  that 
a  fundamental  distinction  between  a  mort- 
gage and  an  assignment  is  that  a  mortgage 
is  a  mere  security  for  a  debt,  the  equity  of 
redemption  remaining  in  the  mortgagor, 
while  a^  assignment  is  an  ab^olQte  approprl* 
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atlon  of  the  property  to  Its  payment.  It 
does  not  create  a  lien,  bnt  passes  the  legal 
and  equitable  title  to  the  property  absolutely, 
beyond  the  control  of  the  assignor.  In  Walk- 
er T.  Ross,  150  lU.  50,  36  N.  E.  966,— a  case. 
In  its  facts,  quite  similar  to  the  one  under 
consideration,— after  referring  to  cases,  it 
is,  among  other  things,  said:  "These  cases 
further  hold  that  there  must  be  an  absolute 
transfer  of  the  whole  Interest  of  the  as- 
signor, legal  and  equitable,  in  the  property 
assigned.  In  trust  for  the  benefit  of  creditors, 
and  hence  that  absolute  conveyances  made 
directly  to  the  creditor  in  payment,  or  any 
form  of  lien  so  glreu  as  security  for  the 
payment  of,  a  bona  fide  debt,  though  baring 
the  effect  to  give  him  a  preference.  Is  not  an 
assignment  for  the  benefit  of  creditors,  with- 
in the  meaning  of  the  statute."  See,  also, 
Farwell  v.  NUsson,  133  lU.  45.  24  N.  B.  74; 
Young  T.  Clapp,  147  111.  178,  32  N.  H.  187, 
and  35  N.  E.  372;  Price  T.  Laing,  152  IlL 
380,  38  N.  B.  021.  Under  the  cases  cited,  it 
la  plain  that  in  order  to  create  an  assign- 
ment, within  the  meaning  of  the  statute,  the 
property  must  be  conveyed  to  a  trustee,  or 
one  who  is  to  sell  it  absolutely,  and  not  In  a 
contingency,  and  distribute  the  proceeds 
among  the  creditors.  The  conveyance  or  as- 
signment must  pass  the  legal  and  equitable 
title,  with  no  right  of  redemption  in  tbe 
debtor.  The  assignment  must  be  in  writ- 
ing, and  tbe  writing  create  the  trust,  and 
cut  off  all  equities  of  redemption.  The  trans- 
action in  question  did  not  contain  these  re- 
quirements. The  two  writings  transferring 
the  accounts  to  the  bank  show  upon  their 
face  that  the  accounts  are  transferred  as 
security  for  the  payment  of  an  indebtedness 
to  the  bank.  After  the  bank  debt  is  paid, 
the  surplus  goes  to  the  grantors,  and  not  to 
creditors.  The  other  papers,  executed  on 
May  20th,  the  day  the  transaction  was  con- 
ducted, were  chattel  mortgages  given  as  se- 
curity for  certain  indebtedness  due  from  Bar- 
ker to  the  bank,  which  the  bank  had  trans- 
ferred to  Mrs.  P.  M.  Perkins  to  avoid  pub- 
licity as  to  the  amount  of  the  debt  due  trom 
Barker  to  tbe  bank.  Where  a  person  owes 
a  debt,  and  desires  to  secure  it,  he  has  the 
same  right  to  secure  the  debt  by  the  ex- 
ecution of  a  mortgage  now  as  he  had  be- 
fore the  assignment  act  t>ecame  a  law  of  the 
state;  and  when  a  debtor,  in  good  faith,  ex- 
ecutes a  mortgage  to  secure  a  bona  fide  debt, 
we  are  aware  of  no  principle  upon  which 
it  can  be  held  that  the  debtor  has  made  a 
voluntary  assignment  for  the  benefit  of 
creditors.  Tbe  Judgment  of  the  appellate 
court  will  be  affirmed.    Afilrmed. 


(159  111.  5G0) 

TBRRB  HAUTE  &  I.  R.  CO.  v.  EGOMAN. 
(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

IKSTRCCTIOS— SPBCtAt.  IxTEKKOOATORT. 

'  1.  An  instrnction  stnting  all  the  facts  es- 
•cntial  to  plaintiff's  right  of  action,  and  then 


tellli^  the  jury  that  if  they  find  them  estab- 
lished by  the  evidence  plaintiff  is  entitled  to  re- 
cover, being  given  as  a  whole,  and  capable  of 
being  read  lntelligen>.l7  only  aa  a  whole,  will  not 
be  held,  because  each  fact  is  stated  as  a  sepa- 
rate sentence,  to  have  misled  the  jury  to  sup- 
poee  that  proof  of  any  of  such  facts  would  entitia 
plaintiff  to  recover. 

2.  In  an  action  for  death  of  a  person  killed 
by  a  train,  his  foot  having;  been  caught  in  an 
opening  at  a  railroad  crossing,  the  controverted 
questions  of  fact  being  negligence  and  contrib- 
utory negligence,  it  was  not  error  to  refnse  sub- 
mission of  the  special  interrogatory,  "Was  the 
deceased  passing  over  the  crossing  in  the  nsnal 
way,  and  going  directly  across  the  same?"  as  it 
did  not  relate  to  any  ultimate  fact.  58  IlL  App. 
21,  affirmed. 

Appeal  from  appellate  court,Foartb  district; 
Benjamin  H.  Canby,  Judge. 

Action  by  B.  J.  Eggman,  administrator, 
against  the  Terre  Haute  &  Indianapolis  Rail- 
road Company.  From  a  judgment  of  the  ap- 
pellate court  afilrming  a  judgment  for  plain- 
tiff (58  IlL  App.  21),  defendant  appeals.  Af- 
firmed. 

Tbomas  J.  Golden  and  Turner  A  Holder, 
for  appellant  Jesse  H.  Freels  and  A.  B. 
Taylor,  for  appellee. 

WILKIN,  3.  This  la  an  appeal  from  a 
judgment  afilrming  a  judgment  of  the  dty 
court  of  Bast  St  Louis  in  favor  of  appellee 
against  appellant.  The  action  was  for  neg- 
ligently causing  the  death  of  plaintifTs  intes- 
tate. The  allegation  of  negligence,  upon 
which  the  trial  was  bad.  Is  the  failure  to 
maintain  a  public  street  crossing  In  the  city 
of  Bast  St.  Louis,  by  allowing  openings  there- 
in large  enough  to  permit  the  feet  of  pedes- 
trians to  be  caught  whereby  William  Ken- 
nedy, plaintiff's  Intestate,  passing  over  the 
crossing,  exercising  due  care,  caught  his  foot 
in  an  opening  therein,  and  was  by  an  engine 
and  tender,  in  charge  of  the  defendant's  serv- 
ants, negligently  run  over  and  killed.  Tbe 
controverted  questions  of  fact  upon  the  trial 
were  the  alleged  negligence  of  the  defendant, 
and  due  care  on  the  part  of  the  deceased.  It 
was  urged  in  the  appellate  court  that  the 
trial  court  erred  in  giving  the  only  instrnc- 
tion asked  on  behalf  of  the  plaintiff,  and  in 
refusing  to  require  the  jury  to  answer  the 
special  Interrogatory,  "Was  the  deceased  pass- 
ing over  the  crossing  In  the  usual  way,  and 
going  directly  across  the  same?"  Also  that 
the  verdict  of  the  jury  was  contrary  to  the 
evidence,  and  that  the  damages  allowed  were 
excessive.  The  last  two  questions  being 
eliminated  from  the  case  by  the  judgment  of 
the  appellate  court  (58  111.  App.  21),  it  only 
remains  for  us  to  pass  ui>on  the  first  two. 

The  Instruction  is  objected  to,  on  account 
of  its  form,  rather  than  its  substance.  It 
assumes  to  state  all  the  facts  essential  to 
plaintiff's  right  of  action,  and  then  tdls  the 
jury  that,  if  they  find  them  established  by 
the  evidence,  plaintiff  is  entitled  to  recover. 
As  shown  by  the  record,  each  fact  to  be 
found  by  the  jury  is  stated,  In  the  instrnc- 
tion, in  a  distinct  seutince,  and  space  left 
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between  the  sentences,  as  though  each  was  a 
separate  paragraph.  It  is  insisted  that,  in 
that  form,  it  led  the  Jury  to  understand  that 
proof  of  any  one  of  the  facts  thus  separately 
stated  would  entitle  the  plaintiff  to  a  Judg- 
ment The  Instruction  was  given  as  a  whole, 
and  can  only  be  intelligently  so  read.  While 
It  may  be  said  that  it  is  not  written  in  proper 
form,  or  correctly  punctuated,  we  do  not 
think  a  Jury  would  misunderstand  It  or  be 
misled  by  it  to  the  defendant's  prejudice. 
This  CQUrt  has  frequently  criticised  the  prac- 
tice of  giving  instructions  thus  summarizing 
the  case.  Martin  t.  Johnson,  88  111.  5S7; 
Pennsylvania  Co.  y.  StoeUce,  104  ni.  201.  It 
has,  however,  nevw  held  such  an  instmction 
to  be  reversible  error,  when  it  embraced  all 
the  elements  essential  to  a  recovery,  omitting 
nothing  material  Pennsylvania  Co.  v.  Stoel- 
ke,  supra;  City  ot  Chicago  v.  Schmidt,  107 
HI.  186.  No  defect  of  that  kind  is  claimed 
to  exist  In  this  instruction.  It  seems  to  fully 
present  to  the  Jury  for  its  finding,  upon  the 
evidence,  every  element  necessary  to  plain- 
tlft's  right  of  recovery,  upon  his  theory  of 
the  case. 

The  trial  court  properly  refused  to  submit 
the  special  Interrogatory  to  the  Jury,  for  the 
reason  that  it  did  not  relate  to  any  ultimate 
fact.  Railroad  Co.  v.  Morain,  140  IlL  117, 
29  N.  K.  869,  and  cases  cited;  Hallway  Co. 
T.  Raymond,  148  ni.  241,  35  N.  B.  729.  We 
find  no  reason  to  dissent  from  the  views  of 
the  appellate  court,  expressed  In  its  opinion 
by  Scofleld,  P.  J.  68  IlL  Ai>p.  21.  Its  Judg- 
ment will  therefore  be  affirmed. 


(159  III.  E35) 

BALTIMORE  &  O.  S.'w.  RT.  CO.  v.  THEN. 

(Supreme  Court  of  IlUnois.     Jan.  20,  1896.) 
Railroad  Crosdino    Accident  —  Contributort 

MbSLIOBNCE  — FLBADINO  —  BVIDBXOB  —  ACTIOH 

roB  Wronoful  KiiiLiNO  —  Damaobs  —  Xnstbuo- 

T10N8. 

1.  A  complaint  for  negligence,  though  not 
alleging  that  plaintiff  used  due  care,  is  cured  by 
verdict  for  plaintiff.     59  111.  App.  5i31,  affirmed. 

2.  A  finding  that  one  killed  at  a  railroad 
crossing  by  a  traio  was  using  due  care  is  sus- 
tained by  evidence  that  there  were  box  cars  on 
the  side  tracic,  aud  a  curve  in  the  main  track 
above  the  crossing,  otwtructing  the  view,  and 
making  it  quite  difficult,  and  perhaps  impossible, 
for  deceased  to  see  the  train  till  she  was  on  the 
main  track,  and  too  late  to  escape,  and  that  the 
train  was,  in  violation  of  ordinances,  rnnniug 
faster  than  10  miles  an  hour,  and  giving  no  sig- 
nal of  its  approach;  she  having  had  a  right  to 
rely  on  compliance  by  the  company  with  the  or- 
dinance, and  it  being  proper  for  the  jnry  to  con- 
sider the  instinct  prompting  to  preservation  of 
life  and  avoidance  of  danger.  Sd  111.  App.  561, 
affirmed. 

3.  In  an  action  for  the  negligent  killing  of 
a  girl,  between  12  and  13  years  old,  at  a  railroad 
crcssiiiK,  it  is  proper  to  diarge  that,  in  determin- 
ing whether  she  was  using  ordinal^  care,  her 
oge,  capacity,  and  discretion  be  considored. 

4.  A  party  cannot  complain  of  an  instruction 
substantially  the  same  as  one  given  at  ita  own 
request.     59  111.  App.  561,  affirmed. 

5.  To  warrant  submission  to  a  jury  of  the 
question  of  damages  for  loss  of  pecuniary  bene- 
fit which  the  next  of  kin  might  have  derived 


from  deceased,  it  is  not  necessary  that  iJiel-e  be 
evidence  affording  data  from  which  the  extent 
of  the  loss  can  be  ascertained  with  accuracy. 

6.  Under  Rev.  St.  c.  70,  S  2,  declaring  that 
an  action  for  death  of  a  person  shall  be  brought 
by  the  personal  representative  of  deceased;  and 
the  amount  recovered  shall  be  for  the  t>enefit  of 
"the  widow  and  next  of  kin  of  such  deceased 
person,"  and  shall  be  distributed  to  them  in  the 
proportion  in  which  personal  property  of  an  in- 
testate is  distributed,  damages  in  case  of  the 
death  of  a  child  whose  father  is  living  is  not 
limited  to  the  damages  sustained  by  him  alone. 
69  III.  App.  561,  affirmed. 

7.  The  recovery  in  an  action  under  Rev.  St. 
c.  70,  being  in  gross,  to  be  thereafter  distributed 
in  accordance  with  the  intestate  laws,  it  is  not 
error,  where  the  complaint  alleges  that  deceased 
left  a  father,  brothers,  and  sisters,  to  refuse 
an  instrnction  making  no  reference  to  the  father, 
but  declaring  that  in  considering  damages,  un- 
less it  appears  that  the  brothers  and  sisters  of 
deceased  were  in  the  habit  of  claiming  and  re- 
ceiving pecuniary  asdstance  from  her,  nothing 
should  be  taken  into  account  which  they  'may 
have  lost  by  reaeon  of  her  death.  59  IlL  App. 
661,  affirmed. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

Action  by  Fabian  Then  against  the  Balti- 
more ^  Ohio  Southwestern  Railway  Com- 
pany. From  a  Judgment  of  the  appellate 
court  affirming  a  judgment  for  plaintiff  (58 
III.  App.  561),  defendant  appeals.    Affirmed. 

The  opinion  of  the  appellate  court  of  the 
Fourth  district  by  Green,  J.,  warming  the 
Judgment  of  the  city  court  of  East  St  Louis, 
is  as  follows: 

"Appellee,  as  administrator  of  the  estate  of 
his  deceased  daughter,  brought  this  suit  un- 
der the  statute,  to  recover  damages  for  the 
death  of  his  Intestate,  caused,  as  avowed  in 
the  declaration,  by  the  negligence  of  appel- 
lant's servants  in  charge  of  its  passenger 
train,  In  operating  the  same  In  the  city  of 
East  St.  Louis  at  a  greater  rate  of  speed 
than  10  miles  an  hour,  in  violation  of  the 
dty  ordinance,  and  without  causing  the  bell 
on  the  engine  to  be  rung,  as  required  by  an- 
other ordinance  of  said  city.  Defendant 
pleaded  the  general  Issue.  A  trial  was  had. 
The  Jury  found  defendant  guilty,  and  as- 
sessed the  damages  at  $5,000.  Plaintiff  en- 
tered a  remittitur  of  $2,500.  Defendant's 
motion  for  a  new  trial  was  then  overruled, 
as  was  also  Its  motion  In  arrest  of  Judgment 
The  court  entered  Judgment  for  $2,500,  dam- 
ages and  costs  of  suit,  for  plaintiff,  and  de- 
fendant took  this  appeal. 

"On  behalf  of  appellant  It  Is  urged  the 
motion  In  arrest  of  Judgment  should  have 
been  sustained,  on  the  ground  there  was  no 
averment  in  the  declaration  that  deceased 
was  in  tJie  exercise  of  due  care  at  the  time 
of  the  accident  Conceding  the  declaration 
to  have  been  demurrable  because  of  such 
omission.  It  does  not  follow  that  after  ver- 
dict, a  motion  in  arrest  of  Judgment,  based 
on  such  defect  should  be  sustained.  Where 
there  Is  any  defect,  imperfection,  or  omis- 
sion In  any  pleading,  whether  In  substance 
or  In  form,  which  would  have  been  a  fatal 
objection  on  demurrer,  yet  if  the  Issue  Joined 
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be  sacb  aa' necessarily  required,  on  the  trial, 
proof  of  the  facts  bo  Imperfectly  or  defect- 
ively stated  or  omitted,  and  without  which  It 
Is  not  to  be  presumed  that  the  Judge  would 
direct  the  Jury  to  give,  or  the  Jury  would 
have  given,  the  verdict,  such  defect.  Imper- 
fection, or  omission  Is  cured  by  verdict.  1 
Chit  PL  (14  Am.  Ed.)  6T5;  RaUroad  Co.  v. 
Simmons,  38  111.  243;  Railroad  Co.  v.  Pee- 
han,  149  111.  203,  38  N.  B.  1036.  In  the  case 
at  bar  It  Is  not  to  be  presumed  the  Jury  would 
have  given  the  verdict,  or  that  the  court 
would  .have  sustained  It,  without  evidence 
tending,  at  least,  to  establish  the  fact  of  due 
care  on  the  part  of  deceased.  The  motion 
in  arrest  was  properly  oven'uled. 

"It  Is  next  Insisted  that  the  court  erred  In 
refusing  to  Instruct  the  Jury  to  find  for  de- 
fendant on  the  ground  that  the  evidence 
failed  to  show  deceased  exercised  any  care 
to  avoid  the  Injury,  but  her  conduct  showed 
she  was  guilty  of  gross  negligence.  This 
was  a  .Question  of  fact  for  the  jury.  The 
evidence  In  cases  of  this  kind,  to  establish 
Vbib  fact  that  deceased  exercised  due  care, 
need  not  be  direct,  but  such  care  sjay  be 
inferred  from  the  circumstances  existing  at 
the  time  of  the  injury  and  other  facts  In 
evidence.  The  evidence  in  this  case  was 
sufSdent  to  prove  that  there  were  a  num- 
ber Of  box  cars  on  the  side  track,  and  a 
curve  in  the  main  track  above  the  street 
crossing,  which  would  obstruct  the  -view, 
and  make  it  quite  difficult,  and  perhaps  Im- 
possible, for  the  deceased  to  see  the  aiH 
plx>achlng  train  until  she  was  on  the  main 
track  at  the  crossing,  and  too  late  to  escape. 
She  had  a  right,  also,  to  rely  upon  the  per- 
formance of  the  duty  Imposed  upon  the  de- 
fendant by  the  city  ordinances,  to  warn  her 
of  the  approach  of  the  train  by  continuously 
ringing  the  bell  upon  the  engine,  and  not  to 
run  said  train  faster  than  10  miles  per  hour 
within  the  city;  and  there  was  evidence 
tending  strongly  to  show  this  duty  was  not 
performed.  Among  other  things  proper  for 
the  Jury  to  consider  In  determining  this  ques- 
tion of  due  care  is  the  instinct  prompting  to 
preservation  of  life  and  avoidance  of  danger. 
Raihroad  Co.  v.  Nowlckl,  148  lU.  29,  35  N.  B. 
358;  Railroad  Co.  v.  Voelker,  129  lU.  553, 
22  N.  E.  20.  In  our  Judgment,  the  evidence 
Justified  the^  Jury  in  finding  deceased  exer- 
cised reasonable  care  at  the  time  In  ques- 
tion. 

"The  first  instruction  given  for  plaintiff  is 
objected  to,  for  the  reason  that  the  following 
clause  is  contained  therein:  'And  if  the  Jury 
further  find  from  the  evidence  that  said  de- 
ceased, at  the  time  of  her  injtuy,  was  exer- 
cising ordinary  care  for  her  own  safety,  ac- 
cording to  her  age,  capacity,  and  discretion;' 
and  it  claimed  this  clause,  erroneously  limit- 
ed the  care  required  of  deceased.  It  was 
averred  in  the  declaration  that  deceased  was 
12  years  of  age,  and  by  the  evidence  her  age 
was  between  12  and  13  years  at  the  time 
riie  y!»a  killed.     In  Weick  t.  Lauder,  75  111. 


83,  which  w^  an  action  by  a  father,  as  ad- 
ministrator, for  the  wrongful  kllUng  of  his 
son,  12  years  old.  It  is  said  in  the  opinion:  *It 
is  not  to  be  expected  that  a  boy  twelve  years 
old  will  use  the  same  degree  of  care  and  cau- 
tion as  a  person  of  mature  years,  nor  does 
the  law  require  it.  It  was  proper  for  the  Ju- 
ry, In  passing  upon  the  negligence  of  de- 
ceased, to  take  into  consideration  his  age 
and  experience.'  In  Railroad  Co.  y.  Becker, 
76  111.  25  the  court  says:  '  "The  age,  capaci- 
ty, and  discretion  of  deceased  to  observe  and 
avoid  danger  were  questions  of  fact  to  he  de- 
termined by  the  Jury,  and  his  responsibility 
was  to  be  tnfeasured  by  the  degree  of  capaci- 
ty he  was  found  to  possess."  These  cases 
and  this  doctrine  announced  therein  are  cit- 
ed and  approved  in  Railroad  Co.  t.  Slater, 
129  111.  99,  100,  21  N.  E.  B75.'  Moreover,  ap- 
pellant, in  ita  first  Instmction  given,  requests 
the  court  to  Infoitai  the  Jury  that  the  degree 
of  care  required  of  deceased  was^that  which 
a  reasonable  person  of  her  age,  under  all  the 
facts  and  circumstances,  would  have  used, 
and  cannot  assign  for  error  a  ruling  substan- 
tially the  same  as  that  made  at  its  own  In- 
stance. Steel  Oo.  V.  Eilartin.  115  IIL  367,  3 
N.  E.  456.  It  was  not  error  to  give  the  in- 
struction objected  to. 

"The  giving  of  plalntilTs  second  instruc- 
tion is  next  assigned  for  error,  because  this 
Instruction,  Mpaa  the  measure  of  damages,  did 
not  confine  the  Jury  to  a  consideration  of  the 
evidence  before  them.  This  instruction  is  as 
follows:  '(2)  Tbe'oourt  instructs  the  Jury  that, 
if  they  find  a  verdict  in  favor  of  the  plaintiff, 
they  are  not  confined,  in  assessing  the  dam- 
ages, to  the  pecuniary  value  of  the  services 
of  the  deceased  to  her.  next  of  Idn  until  she 
would  have  arrived  at  the  age  of  eighteen. 
But  the  Jury  may  consldo:  the  pecuniary  bene- 
fits which  the  next  of  kin  may  have  derived 
from  said  deceased,  had  she  not  been  killed, 
at  any  age  of  her  life.'  There  was  no  error 
In  giving  this  Instruction.  It  Is  not  required 
that  the  evidence  shall  afford  data  from  whidi 
the  extent  of  the  pecuniary  loss  can  be  ascer- 
tained with  certainty.  Railway  Co.  v.  Wang^ 
lln,  152  111.  142,  38  N.  E.  760,  dttog  with  ap- 
proval the  following  language  used  In  the 
opinion  in  Railroad  Co.  t.  Shannon,  43  IIL 
338:  'How  this  pecuniary  damage  is  to  bo 
measured— in  other  words,  what  is  to  be  the 
amount  of  the  verdict— must  be  largely  left 
(within  the  limits  of  the  statute)  to  the  dis- 
cretion of  the  Jury.  The  legislature  has  used 
language  which  seems  to  recognize  the  diffi- 
culty of  exact  measurement,  and  commits  the 
question  especially  to  the  finding  of  the  Jury;' 
also  citing  and  approving  the  following  lan- 
guage In  City  of  Chicago  v.  Hesing,  83  m. 
201:  'When  proof  is  made  of  the  age  and  re- 
lationship of  the  deceased  to  the  next  of 
kin,  the  Jury  may  estimate  the  pecuniary 
damages  from  the  facts  proven,  in  connec- 
tion with  their  own  Imowl^dge  and  experi- 
ence in  relation  to  matters  of  common  ob- 
servation.'   In  City  of  Chicago   v.    Keefe, 
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114  III.  230,  2  N.  B.  267,  also  dted  aud  ap- 
proved In  the  Wangelin  Case,  Bupra,  it  Is 
said:  The  question  Is,  in  its  nature,  in- 
capable of  exact  determination;  and  the 
Jury  should  therefore  calculate,  the  damages 
In  reference  to  a  reasonable  expectation  of 
benefit,  as  of  right  or  otherwise,  from  the  con- 
tinuance at  Ufe.  Parents,  and  even  brothers 
and  sisters,  might  reasonably  expect.  In  many 
ways,  to  derive  pecuniary  benefit  from  the 
continued  life  of  the  intestate,  as  of  grace  and 
favor,  if  not  of  right,  at  any  a£e  of  life;  and 
our  statute  Imposes  the  duty  of  support.  In 
the  event  of  their  becoming  paupers,  of  the 
parent  by  the  child,  and  of  one  broths  or  sis- 
ter by  another  brother  or  aisbet.'  The  sec- 
ond instruction  given'  tor  plalntUT  is  iii  har- 
mony -with  the  foregoing  rulings  touching  the 
assessment  of  damages  In  cases  like  this,  and 
was  properly  given. 

"The  instructions  which  defendant  request- 
ed the  court  to  give  on  its  behajf,  and  wlilch 
were  not  given,  wero  properly  refused.  Of 
these  instructions.  No.  9  is  to  the  effect  that 
the  pecuniary  loss  to  the  father  alone  could 
be  properly  allowed,  and  the  basis  for  the  as- 
sessment of  damages  which  the  jury  should 
adopt  would  be  the  reasonable  value  of  the 
services  of  liis  deceased  daughter  from  the 
time  of  her.  death  to  the  time  she  reached  the 
age  of  18  years,  less  the  cost  of  her  support, 
education,  and  maintenance  during  that  peri- 
od. This  Instruction  counsel  for  the  appel- 
lant most  strenuously  insist  ought  to  have 
been  given.  .  We  do  not  understand  the  law 
to  be  as  stated  in  said  instructicm.  Section  2, 
c.  70,  Rev.  St.,  which  is  the  statute  by  virtue 
of  which  this  suit  Is  brought,  provides:  'Ev- 
ery such  action  shall  be  brought  by  and  in 
the  names  of  the  personal  representatives  of 
such  deceased  person,  and  the  amount  recov- 
ered In  every  such  action  stiall  be  for  the  ex- 
clusive benefit  of  the  widow  and  next  of  kin 
of  such  deceased  person,  and  shall  be  distrib- 
uted to  such  widow  and  next  of  kin  in  the 
pr<q;)ortion  provided  by  law  in  relation  to  the 
distribution  of  personal  pr(^>erty  left  by  per- 
sons dying  intestate;  and  in  every  such  ac- 
tion the  Jury  may  give  such  damages  as  they 
shall  deem  a  fair  and  Just  compensation,  with 
reference  to  the  pecuniary  Injuries  resulting 
from  such  death  to  the  wife,  and  next  of  kin 
fit  such  deceased  person,  not  exceeding  $5,000.' 
It  Is  quite  manifest  that  this  section  author- 
lze«  the  recovery  of  the  full  amount  of  dam- 
ages all  the  next  of  kin  are  entitled  to  recover, 
and  is  not  limited  to  the  amount  which  the 
father,  one  only  of  the  next  of  kin,  would  be 
entitled  to  receive.  The  question  of  how 
much  of  the  Judgment  each  of  the  next  of  kin 
will  be  entitled  to  is  to  be  settled  by  the  pro- 
bate court,  when  the  administrator  is  called 
upon  to  make  distribution.  City  of  Salem  v. 
Harvey,  29  111.  App.  487,  and  cases  there  cited. 

"We  cannot  say  either  that  the  damages  re- 
covered were  excessive.  Damages  of  as  great 
an  amount  In  like  cases  have  been  held  not 
excesrive  by  our  supreme  court.  In  City  of 


Chicago  V.  Keefe,  114  UL  223,  2  N.  D;  267,  aiH 
proved  in  the  Wangelin  Case.  Nor  does  the 
fact  the  court  required  a  remittitur  to  l>e  en- 
tered imply  that  the  damages  for  which  judg- 
ment was  recovaed  were  excessive.  Railway 
Co.  V.  Hundt,  41  ni.  App.  220;  Brick  Co.  y. 
BembarCk  51  IlL  Avp.  641;  Goldie  v.  Werner, 
SO  HL  App.  297. 

"No  good  reason  appears  for  reversing  the 
Judgmenti  and  it  is  afltrmed.    Affirmed." 

Pollard  &  Werner,  for  appellan);.  W.  H. 
Bennett  and  A.  R.  Taylor,  for  appellee. 

PKR  CUBIAlf.  Appellant  urges  in  this 
court  that  the  appellate  court  did  not  consider 
the  seventh  instruction  asked  by  the  defend- 
ant, and  refused  by  the  court,  which  was  as 
follows:  "No.  7.  The  court  Instructs  the  Jury 
that  if  yon  find  for  the  plaintiff,  in  consider- 
ing the  question  of  damages,  unless  it  appears 
from  the  evidence  that  the  brothers  and  sis- 
ters of  the  said  Estlemes  Then,  deceased, 
were  in  the  habit  of  claiming  and  receiving 
pecuniary  assistance  from  her,  you  will  not 
take  into  account  anything  which  they  may 
have  lost  by  reason  of  her  death  in  assess- 
ing the  damages  In  this  case."  The  action 
was  by  the  father,  as  administrator,  and  the 
declaration  avers  the  deceased  left  a  father, 
brothers,  and  sisters,  etc.  The  damages  to 
be  found  by  the  Jury  were  in  grosa  They 
were  not  to  apportion  the  amount  recover- 
ed between  the  father  and  the  brothers  and 
sisters.  That  was  the  province  of  the  pro- 
bate ODurt  This  Instruction,  which  sought 
to  Instruct  as  to  the  question  oif  damage,  en- 
tirely Ignored  the  existence  of  the  father  and 
his  right,  and  was  mldeadlng.  It  was  not 
error  to  refuse  It  On  other  questions  dis- 
cussed in  the  opinion  of  the  aro«llate  court, 
we  are  cont«it  with  that  opinion,  and  concur 
therein.  The  Judgment  of  the  appellate  court 
Is  affirmed. 


(ise  111.  406) 
CHICAGO,  P.  &  M.  R.  CO.  v.  MITCHELL. 

(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 
Eminent  Domain— Damaobs  for  Riobt  op  Wat 

— rEviDBNeB. 

On  the  trial  of  the  question  of  damages 
for  land  taken  by  a  railway  company  for  rieht 
of  way,  it  is  not  error  to  permit  a  witness  to  give 
his  opinion  of  the  market  value  of  the  land, 
"taking  it  as  a  part  it  the  entire  tract." 

Appeal  from  Jefferson  county  court;  Wil- 
liam T.  Pace.  Judge. 

Proceedings  to  condemn  land  for  right  of 
way.  From  a  Judgment  fixing  defendant's 
damages,  plaintiff  appeals.     Affirmed. 

Norman  H.  Moss  and  C.  H.  Patton,  for  ap- 
I>ellant    Oeo.  B.  Leonard,  for  appellee. 

WILKIN,  J.     Appellant  died  its  petition 
in  the  cotmty  court  of  Jefferson  county  to 
condemn  a  right  of  way  across  appellee's 
land.    The  Jury  fixed  the  compensation  for ' 
land  taken— 1.13  acres— at  $38.20,  and  dam- 
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ages  to  land  not  taken  $03;  In  all,  $131.20. 
After  denjring  petitioner's  motion  for  a  new 
trial,  the  court  entered  judgment  on  the 
verdict,  and  the  petitioner  appeals.  Its  sole 
contention  Is  that  the  verdict  Is  excessive. 
The  Jury  viewed  the  premises,  and,  at  the 
instance  of  the  petitioner,  was  instructed 
that  in  making  their  verdict  they  should 
proceed  upon  the  knowledge  thus  obtained, 
together  with  a  consideration  of  all  the  evi- 
dence. Including  the  opinions  of  witnesses 
introduced,  and  that  they  were  not  bound 
to  take  them  as  true,  or  accept  them  as  con- 
clusive, "but  should  exercise  their  own  Judg- 
ment upon  consideration  of  all  the  evidence 
In  the  case  and  their  view."  The  evidence 
was  conflicting.  There  Is  no  such  prepem- 
derance  against  the  verdict  as  called  upon 
the  court  to  set  it  aside,  especially  under  the 
foregoing  instruction,  which  Is  In  conformity 
with  the  decisions  of  this  court  In  fact, 
the  verdict  Is  consistent,  as  we  think,  with 
the  weight  of  the  testimony.  It  is  objected 
that  a  witness  was  allowed  to  give  his  -opin- 
ion of  the  market  value  of  the  land  taken, 
"taking  It  as  a  part  of  the  entire  tract" 
There  Is  no  merit  in  the  objection.  Railroad 
Co.  V.  Blake,  116  Til  163,  4  N.  E.  488.  The 
court  gave  12  Instructions,  at  the  instance 
of  the  petitioner,  and  refused  6.  It  Is  In- 
sisted that  those  refused  should  have  been 
given.  We  do  not  think  so,  but,  rather, 
that  most  of  those  given  should  have  been 
refused,  because  wholly  unnecessary  to 
properly  present  the  law  of  the  case  to  the 
Jury.  For  the  same  reason,  many  of  the 
19  given  for  defendant  should  also  have 
been  refused.  The  Issue  submitted  to  the 
jury  was  very  simple,  and  the  law  of  the 
case  susceptible  of  being  announced  In  a 
few  brief  Instructions.  The  giving  of  so 
large  a  number  on  either  side  would  natu- 
rally tend  to  confuse,  rather  than  enlighten, 
the  jury.  The  judgment  of  the  county  court 
Is,  in  our  view,  supported  by  the  evidence 
In  the  case,  and  will  be  affirmed. 


(159  111.  544) 

BAST  ST.  L.  &  C.  RY.  00.  v.  BELLE- 
VILLE CITY  RY.  00. 
(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

Kailkoad  Companies— Proof  of  Incorporation 

—Power  of  Bminsnt  Domain— Compelling 

Connection  with  Other  Roads. 

1.  In  a  proceeding  by  a  plaintiff  claiming  to 
be  a  railroad  corporation,  allesatioa  and  proof 
of  a  legislative  charter,  and  of  the  performance 
of  corporate  acts  and  the  exercise  of  corporate 
powers  therfonder,  are  sufficient  to  establish, 
prima  facie.its  corporate  existence. 

2.  A  railway  company  incorporated  by  a 
special  charter  in  1867,  which  provides  that  it 
may  exercise  all  the  powers  granted  )jy  "An  act 
to  provide  for  a  general  system  of  railroad  in- 
corporation," approved  November  5.  1^9  (Treat, 
S.  &  B.  St.  p.  942),  one  of  which  powers  is  "to 
cross,  intersect,  join  or  unite  its  railroad  with 
anjr  other  railroad  bffore  constructed  at  any 
point  on  its  route  and  upon  the  ground  of  such 
other  railroad  compahy    *    *    •"    (now  part  of 


section  10,  p.  1914,  2  Starr  &  C.  St.),  may,  in  the 
exercise  of  snch  power,  make  use  of  the  statutes 
now  in  forces  and,  under  their  provisions,  con- 
demn the  right  of  way  over  the  grounds  of  any 
other  railroad  company,  and  compel  such  con- 
nection. 

3.  The  fact  that  the  charter  of  such  com- 
pany gives  it  the  specific  right  to  condemn  a 
right  of  way  under  the  provisions  of  the  act 
approved  June  22,  1852,  and  acts  amendatory 
thereof,  does  not  restrict  it  to  snch  act:  and  it 
may,  instead,  proceed  under  the  law  now  in 
force  (Eminent  Domain  Act  1872),  both  being 
acts  relating  to  matters  of  procedure. 

Appeal  from  St  Clair  county  court;  E.  CL 
Rhoads,  Judge. 

Proceeding  by  the  Belleville  City  Railway 
Company  against  the  East  St  Louis  &  Caron- 
delet  Railway  Company  to  condemn  a  right  of 
way  over  the  grounds  of  the  defendant  to  a 
connection  with  its  tracks.  From  an  award 
of  damages  for  such  right  of  way,  defendant 
appeals.    Affirmed. 

Tum<w  &  Holder  and  Thos.  J.  Golden,  for 
appellant    6.  &  O.  A.  Koemer,  for  appellee. 

BAKER,  J.  On  December  22,  1894,  the 
Belleville  City  Railway  Company  filed  In  the 
county  court  of  St  Clalr  county  Its  petition 
for  the  condemnation  of  the  right  to  Join 
and  unite  its  railroad  with  the  railroad  of 
the  East  St  Louis  &  Carondelet  Railway  at 
a  designated  place  In  the  city  of  East  St 
Louis,  under  the  provisions  of  the  emi- 
nent domain  act.  On. January  11,  1895,  It 
filed  Its  amended  petition.  A  motion  to  dis- 
miss the  amended  petition  and  the  proceed- 
ing, interposed  by  the  East  St.  liOnis  Sc 
Carondelet  Railway  Company,  was  denied, 
and  an  exception  taken,  and  a  demurrer  to 
said  amended  petition  was  overruled.  There- 
upon a  Jury  was  Impaneled,  which  fixed  the 
compensation  to  the  East  St.  Louis  &  Caron- 
delet Railway  at  ?350;  and  the  court  over- 
ruled a  motion  for  a  new  trial,  and  rendered 
final  judgment  that  upon  payment  of  said 
$350  "the  said  Belleville  City  Railway  Com- 
pany may  unite  and  connect  Its  track  witli 
the  main  track  of  the  East  St.  Louis  &  (Caron- 
delet Railway,  and  for  that  purpose  may 
enter  upon,  and  have  the  use  of," .  certain 
specified  parts  of  its  right  of  way.  The  East 
St  Iiouls  &  Carondelet  Railway  appeals  from 
that  judgment. 

The  amended  petition,  among  other  things, 
states  (1)  that  the  petitioner  is  a  railroad 
corporat1(»i  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
Illinois,  operating  under  a  charter  granted 
to  it  by  an  act  of  the  general  assembly  of  the 
state  of  Illinois  approved  February  25,  1867, 
entitled  "An  act  to  Incorporate  the  BelievUle 
City  Railway  Company";  (2)  that  under  the 
provisions  of  said  act  it  has  power  to  con- 
struct a  railroad  within  the  city  of  Belleville, 
111.,  and  to  extend  the  same  to  any  point  in 
St.  Clair  county.  111.;  (3)  that  It  has  com- 
menced the  construction  of  a  railroad  witli- 
in  the  city  of  Belleville,  and  has  extended 
the  same  to  the  city  of  East  St  Louis,  wltb- 
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In  said  county,  aod  it  is  now  completed  to 
the  right  of  way  of  the  Bast  St  Louis  & 
Caroudelet  Railway,  in  said  city;  (4)  that 
the  said  Belleville  City  Railway  Company 
has  tlie  right,  by  law,  to  join  and  unite  its 
railroad  with  the  railroad  track  of  the  said 
East  St.  Louis  &  Carondelet  Railway,  and 
has,  by  authority  of  the  act  incorporating  it, 
and  under  the  several  laws  of  the  state  of 
Illinois  regulating  the  incorporation  and  con- 
struction of  railroad  companies,  power  to 
procure  such  junction  and  connection,  under 
the  statute  of  eminent  domain,  and  "desires 
to  join,  unite,  and  connect  with  said  defend- 
ant railroad  company's  track  as  hereinafter 
stated." 

It  is  objected  that  it  does  not  appear,  either 
from  the  petition  or  the  evidence,  that  ap- 
pellee has  the  necessary  corporate  existence 
to  give  it  the  right  to  exercise  the  power  of 
eminent  domain,  because  it  does  not  affirma- 
tively appear  that  It  was  organized  or  in 
operation  prior  to,  or  within  10  days  im- 
mediately succeeding,  the  taking  effect  of 
the  constitution  of  1870,  and  that,  therefore, 
by  force  of  that  instrument,  its  private  char- 
ter thereafter  ceased  to  have  any  validity 
whatever.  Appellee,  In  its  petition,  alleged 
its  corporate  existence,  and  pleaded  its  char- 
ter, and  averred  the  performance  of  various 
corporate  acts  under  the  same;  and  it  intro- 
duced its  charter  in  evidence,  and  produced 
testimony  tending  to  show  that  It  was  act- 
ing as  a  corpoijation,  and  exercising  the 
franchises  and  powers  thereby  granted. 
This  was  sufficient  to  establish,  prima  facie, 
the  corporate  existence  of  appellee.  See  St 
Louis,  A.  &  T,  H.  U.  Co.  V.  Belleville  City  R. 
Co.,  158  111.  390,  41  N.  E.  916,  and  cases  there 
cited. 

It  is  claimed  that  appellee  has  no  power  to 
make  or  compel  a  connection,  junction,  or 
union  of  its  tracks  with  those  of  another 
railroad.  Section  5  of  its  special  charter 
provides  that  whenever  it  shall  be  neces- 
sary, for  the  construction  of  said  railway, 
to  intersect  or  cross  a  track  of  any  other 
railroad,  or  any  stream  of  water  or  water 
course,  or  road  or  highway,  on  the  route  of 
said  railway,  it  shall  be  lawful  for  the 
company  to  construct  Its  railway  across,  up- 
on, in,  over,  or  along  the  same.  2  Priv. 
Laws  1867,  p.  25.  And  said  section  further 
provides  that  appellee  "may  exercise  all 
the  powers  conferred  upon  railroad  corpora- 
tions by  an  act  entitled  'an  act  to  provide 
for  a  general  system  of  railroad  incorpora- 
tion,' approved  November  5, 1849."  And  said 
latter  act  (2  Sess.  Laws  1849,  p.  18;  Treat,  S. 
&  B.  St  p.  942)  provides,  in  paragraph 
6  of  section  21,  that  every  railroad  oorpora- 
tlom  shall  have  power  "to  cross,  intersect 
join,  and  unite  its  railroad  wltA  any  other 
railroad  before  constructed,  at  any  point  on 
its  route,  and  upon  the  grounds  of  such  oth- 
er railroad  company,  with  the  necessary 
turnouts,  sidings  and  switches,  and  other 
conveniences,  in  furtherance  of  the  objects 


of  Its  connections;  and  every  company 
whose  railroad  Is  or  shall  be  hereafter  inter- 
sected by  any  new  railroad,  shall  unite  with 
the  owners-  of  such  new  railroad  in  forming 
such  intersections  and  connections,  and 
grant  the  facilities  aforesaid."  Said  lan- 
guage found  in  said  paragraph  6  is  still  re- 
tained as  a  part  of  the  statute  law  of  the 
state,  and  is  a  part  of  the  sixth  specification 
In  section  19  of  the  act  for  the  incorporation 
of  railroad  companies  that  Is  now  In  force. 
2  Starr.  &  C.  St.  p.  1914.  Said  sixth  speci- 
fication In  section  19  concludes  with  the  lan- 
guage; "And  if  the  two  corporations  cannot 
agree  upon  the  amount  of  compensation  to 
be  made  therefor,  or  tite  points  and  manner 
of  such  crossings  and  connections,  the  same 
shall  be  ascertained  and  determined  in  man- 
ner prescribed  by  law."  We  think  that  un- 
der these  statutory  provisi<Mis,  and  in  view 
of  the  evident  policy  of  the  state  in  regard 
to  the  joining  and  uniting  of  railroad  tracks, 
there  can  be  no  serious  doubt  of  the  exist- 
ence of  the  power  In  appellee  to  make  and 
compel  the  connection  mentioned  In  its  petl- 
tlon. 

It  is  provided  In  the  charter  of  appellee 
that  it  may  extend  its  railways  "to  any 
point  or  points  In  the  county  of  St  Clair,  in 
this  state,  and  to  enable  said  corporation  to 
construct  any  and  all  of  the  railways  herein 
authorized,  or  their  appendages,  the  said  cor- 
poration is  hereby  vested  with  power  to  en- 
ter upon  and  take  possession  of  all  such 
lands  and  real  estate  as  may  be  necessary 
for  their  construction  or  maintenance.  In  the 
manner  prescribed  by  an  act  entitled  'An 
act  to  amend  the  law  condemning  the  right 
of  way  for  purposes  of  internal  improve- 
ment' approved  June  22,  1852,  and  the  sev- 
eral acts  amendatory  thereof;  and  may  ex- 
ercise ail  the  powers  conferred  upon  rail- 
road corporations  by  an  act  entitled  'An  act 
to  provide  for  a  general  system  of  railroad 
incorporation,'  approved  Nov.  5,  1849.  All 
lands  and  real  estate  so  entered  upon  and 
taken  possession  of,  shall 'be  paid  for  by  said  . 
corporation  in  damages  agreeably  to  provi- 
sions of  the  act  hereinbefore  first  mention- 
ed." 2  Priv.  Laws  1867,  p.  20,  {  5.  Having 
In  view  these  provisions  of  the  charter,  it  is 
objected  that  in  this  proceeding  appellee  Is 
condemning  the  property  of  appellant  under 
the  provisions  of  the  eminent  domain  act  of 
1872,  and  not  under  the  provisions  of  the  act 
of  1852,  and  the  several  acts  amendatory 
thereof,  or  of  the  act  of  1849,  although  said 
acts  of  1852  and  1849  are,  in  effect  made 
parts  of  its  charter,  and  it  is  in  said  charter, 
required  to  proceed  "In  the  manner  pre- 
scribed" by  said  acts.  In  exercising  the  pow- 
er "to  enter  upon  and  take  possession  of  all 
such  lands  and  real  estate  as  may  be  neces- 
sary for  the  construction  or  maintenance" 
of  its  railways.  The  power  to  condemn  pri- 
vate property  Me  the  purposes  of  its  rail- 
ways is  clearly  given  to  appellee,  both  in 
express  terms  in  its  charter,  and  by  th» 
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grant  therein  of  all  the  powere  conferred 
upon  railroad  corporations  by  the  act  of 
1840.  It  Is,  then,  simply  a  question  of  the 
remedy,— of  the  manner  in  which  It  shall 
proceed  In  the  exercise  of  that  power.  The 
eminent  domain  act  of  1872  is  merely  a 
procedure  act,  regulating  the  manner  in 
■which  persons  or  corporations  invested  with 
the  right  to  take  prirate  property  for  public 
use  may  accomplish  the  legitimate  results 
of  such  right.  The  remedy  (chapter  47,  $ 
2, 1  Starr  &  O.  St.  p.  1042)  is  expressly  made 
applicable  in  all  cases  -where  the  right  to 
take  private  property  for  public  use  without 
the  owner's  consent,  or  the  right  to  con- 
struct or  maintain  any  railroad,  "has  been 
heretofore  or  shall  hereafter  be  conferred 
by  general  law  or  special  charter."  In  view 
of  section  13  of  article  2  of  the  constitution 
of  1870,  which  provides  that  compensation 
for  property  taken  or  damaged  for  public 
use,  when  not  made  by  the  state,  "shall  be 
ascertained  by  a  Jury,  as  shall  be  prescribed 
by  law,"  It  may  well  be  doubted  whether 
appellee  could  have  proceeded  for  the  con- 
demnation of  property  In  the  manner  pre- 
scribed by  the  act  of  June  22,  1852,  since 
that  act  dispensed  with  a  Jury.  But,  waiv- 
ing that  inquiry,  the  act  of  1872  furnished  a 
cumulative  remedy,  If  not  the  only  remedy, 
for  the  enforcement  of  the  right  conferred 
by  the  charter  of  appellee.  And  we  are 
wholly  unable  to  see  any  good  and  valid 
reason  why  it  cannot  employ  this  remedy 
afforded  by  the  act  of  1872  for  the  purpose 
of  availing  Itself  of  the  substantial  right 
that  was  granted  It  in  its  charter. 

Some  minor  objections  to  the  proceedings 
and  the  Judgment  are  suggested  by  counsel, 
but  we  think  that  they  are  without  merit. 
We  find  no  material  error  in  the  record. 
The  Judgment  of  the  county  court  Is  afOrm- 
ed.    Affirmed. 


069  111.  421) 

•    POST  ».;  UNION  NAT.  BANK  et  al. 
(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 
Apfellatk  Court— Fisal  Jodombst— Ebvisw— 

COLLATEHAL   NOTE— PaTMBNT — EfFKCT 

ON  Debt. 

1.  As  Practice  Act.  §  87,  provides  that  the 
appellate  court  shall,  in  its  final  judgment,  recite 
the  facts  as  found  by  it  when  its  findings  are 
different  from  those  of  the  trial  court,  ft  will 
be  presumed  that  its  final  judgment,  which  does 
not  recite  the  facts,  and  does  not  remand,  though 
it  reverses,  the  casb,  was  the  result  of  sustaining 
an  assignment  of  error  which  would  not  require 
it  to  find  the  facts  nor  to  remand  the  case. 

2.  Where  a  note  deposited  by  plaintiff  with 
a  bank  as  collateral  security  for  a  debt  of  less 
amount  was  delivered  by  the  bank  to  the  maker 
thereof,  in  exchange  for  another  note,  and  the 
latter  was  taken  in  payment  of  the  collateral 
note,  the  payment  thereof  operated  also  as  pay- 
ment of  plaintifTs  debt  and  the  bank  was  liable 
to  plaintift  for  the  difference  between  the  col- 
lateral note  and  the  debt. 

S.  The  subsequent  re-exdmngre  of  said  notes 
between  the  hank  and  the  maker  of  the  collateral 
uote,  without  plaintiff's  consent,  did  not  affect 
plalntiff'a  rights. 


Appeal  from  appellate  coart,  First  district. 

Trespass  on  the  case  by  A.  Post,  for  the 
use  and  benefit  of  Francis  A.  Riddle,  against 
the  Union  National  Bank,  and  others.  A 
Judgment  for  plaintiff  was  reversed  by  the 
appellant  court  (55  111.  App.  368),  and  plain- 
tiff appeals.    Beversed. 

■ 

L.  H.  Bisbee  and  Thos.  Cratty  (S.  P.  Sbope, 
of  counsel),  for  appellant.  Oreen,  Bobbins 
&  Honore,  for.  appellees. 

PER  CURIAM.  Alfred  Post  borrowed  $16,- 
000  of  the  Union  National  Bank  of  Chicago, 
February  12,  1880,  for  which  he  gave  his 
promissory  note  of  that  date,  payable  in  90 
days,  with  Francis  A.  Riddle  as  surety.  He 
at  the  same  time  deposited  with  the  bank, 
as  collateral  security,  this  note:  "$25,000. 
Chicago,  September  14,  1888.  One  year  after 
date,  I  promise  to  pay  to  the  order  of  James 
B.  Monroe  twenty-five  thousand  dollars,  with 
interest  at  the  rate  of  six  per  cent  per  an- 
num. Value  received.  James  J.  West,  per. 
F.  S.  W.,"— Indorsed  on  the  back:  "Wlthont 
recourse  on  me  in  any  event  James  E.  Mon- 
roe." This  note  was  given  to  Post  by  West 
for  money  borrowed  of  him.  J.  J.  P.  O'Dell, 
vice  president  of  the  bank,  seems  to  have  had 
personal  charge  of  the  transaction;  and  he, 
on  the  10th  day  of  ^larch,  delivered  to  James 
J.  West  the  $25,000  collateral  note,  and  took 
In  exchange  for  it  another.'as  follows:  "$25,- 
750.00.  Chicago,  March  16,  1889.  Septem- 
ber 24,  1889,  after  date,  we  promise  to  pay 
to  the  order  of  James  J.  West  $25,750,  pay- 
able at  Times  Office,  Chicago.  Value  re- 
ceived; 6  per  cent  interest.  [Signed]  Chi- 
cago Times  Company.  James  J.  West"— 
with  the  name  "James  J.  West"  twice  In- 
dorsed on  the  back.  On  April  29th  or  30th 
following.  Riddle  called  on  O'Dell,  and  pre- 
sented to  him  this  paper:  "Riddle:  I^  was 
understood  between  us  that  one-half  of  the 
$9,000  still  due  on  the  J.  J.  West  note  was 
to  be  paid  to  you.  That  amount  you  are 
hereby  authorized  to  take,  holding  balance 
In  trust  for  me;  and,  when  lean  collect  ont- 
standing  money,  yon  shall  be  paid  more. 
Alfred  Post."  About  the  9th  of  July.  1885>, 
O'Dell  delivered  back  to  West  the  last-men- 
tioned note,  and  took  another  in  lieu  thereof, 
by  him  individually,  payable  to  his  order, 
and  indorsed  by  him,  for  $25,000,  dated  back 
to  September  14, 1888,  payable  one  year  after 
date,  with  interest  at  6  per  cent,  from  date. 
Still  later  in  the  month  of  September,  West 
returned  the  original  $'25,000  collateral  note 
to  O'Dell,  and  received  in  exchange  his  own 
Individual  note  last  above  described.  On 
the  16tb  of  March.  1889,  the  $16,000  not*, 
given  to  th^  bank  was  assigned  by  O'Dell  to 
David  Kelly,  a  stockholder  and  director  in 
the  bank,  and  it  is  claimed  by  defendants 
that  thereafter  he  was  the  owner  thereof, 
and  that  O'Dell's  transactions  In  connection 
therewith  were  as  his  agent,  and  not  acting 
for  and  on  behalf  of  the  bank.    The  plain- 
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tiff  Insists  that  the  transfer  to  KeUy  was 
merely  colorable,  and  that  the  bank  still  con- 
tinued to  be  the  real  party  in  Interest.  In 
October,  1889,  on  a  cross  bUl  against  Post  to 
reach  the  excess  of  the  $26,000  note  deposited 
as  collateral  security  for  the  fl6,000  loan. 
Riddle  obtained  a  decree  for  $11,771.38,  In  the 
superior  court  of  Oook  county.  About  the  3d 
of  March,  1800,  Post  agreed  With  Riddle  that 
he  should  have  the  remainder  of  said  $2S,000 
note  over  and  above  the  $16,000.  This  balance 
Riddle  demanded  of  the  bank,  KeUy,  and 
O'Dell,  which  they  each  refused  to  pay,  and 
this  Is  an  action  to  recover  the'  same. 

The  declaration  was  filed  in  the  superior 
court  of  Cook  county  July  2»,  1880,  in  tro- 
ver, but  afterwards  amended  so  as  to  make 
the  action  trespass  on  the  case.  The  first 
count  of  the  declaration,  being  the  one  on 
which  the  light  of  recovery  is  based,  sets  op 
the  borrowing  of  the  $16,000  by  Post,  with 
Riddle  as  surety,  the  deposit  of  the  $26,000 
note  of  James  J.  West  as  collateral,  and 
then  avers  that  it  became  and  was  "the  duty 
of  said  bank  to  safely  keep  the  same,  and  to 
have  the  same  ready  to  return  to  the  plain- 
tiff upon  the  payment  by  said  plaintiff  of  the 
said  note  of  said  plaintiff  and  said  Riddle; 
yet  the  said  bank  and  the  said  other  defend- 
ants herein,  well  knowing  the  premises,  con- 
triving and  intending,  etc.,  on,  to  wit,  the 
1st  day  of  March,  1889,  and  before  the  ma- 
turity of  said  note  of  said  plaintiff  and  said 
Riddle,  and  while  said  bank  still  held  said 
note  of  said  West  of  and  for  said  plaintiff  in 
pledge  as  collateral  security  as  aforesaid,  did 
wrongfully  take  and  surrender  and  deliver 
the  said  West  note  to  the  said  West,  and  did 
convert  ana  dispose  of  the  same  to  their 
own  use,  whereby  the  same  1>ecame  and  is 
wholly  lost  to  the  said  plaintiff,  and  plaintiff 
has  been  and  Is  greatly  injured,"  etc.  Other 
counts  In  the  declaration  set  ap  the  exchange 
of  notes  by  O'Dell  with  West,  and  charge 
the  defendants  with  neglect  of  duty  and  con- 
sequent loss  to  the  plaintiff  In  failing  to 
safely  keep  the  notes  received  in  exchange. 
The  damages  are  laid  at  $15,000.  The  plea 
was  "Not  guilty,"  and  a  trial  by  Jury  result- 
ed In  a  verdict  for  plaintiff  for  $12,600.  On 
appeal  by  defendants,  the  appellate  court, 
on  November  12,  18d4,  reversed  the  Judg- 
ment below,  and  remanded  the  case  to  the 
circuit  court  for  another  trial.  The  plaintiff 
below  filed  his  petition  for  a  rehearing, 
which  was  on  December  20th  denied.  On 
January  15,  1895,  on  his  motion,  it  was  or- 
dered that  the  Judgment  of  November  12th 
be  set  aside  and  vacated,  and  another  Judg- 
ment was  entered,  reciting:  "And  the  court 
now  here,  having  diligently  examined  and 
Inspected  as  well  the  record  and  proceedings 
aforesaid  as  the  matters  and  things  therein 
assigned  for  error,  and  being  now  sufficient- 
ly advised  of  and  concerning  the  premises, 
holds,  as  a  matter  of  law,  apon  the  facta 
shown  in  the  record  henrin,  that  the  appellee 
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cannot  recover,  and  that  In  the  record  and 
pi-oceedlngs  aforesaid,  and  In  the  reuditlon 
of  the  Jndgment  aforesaid  of  the  said  s'n- 
perior  court  of  Oook  county,  there  Is  mani- 
fest error.  Therefore,  It  is  considered  by  the 
court  that  the  said  Judgment  of  the  superior 
court  of  Oook  county  be  reversed,  annulled, 
Bet  aside,  and  wholly  for  nothing  esteemed.'' 
On  the  same  day,  this  appeal  was  allowed, 
and  the  bond  filed  and  approved.  On  the 
17th,  defendants  below  entered  their  motion 
to  set'  aside  the  Judgment  of  the  15th,  and 
reinstate  the  one  of  November  12tii,  revers- 
ing and  remanding  the  case,  and,  In  case 
that  motion  was  not  granted,  that  the  Jndg- 
ment be  corrected,  so  as  to  show  that  It  was 
entered  against'  their  objection;  that  there 
be  inserted  therein  a  proper  finding  of  facts, 
in  accordance  with  the  opinion  filed;  that  it  be 
amended  so  that  the  words  "facts  shown  In 
the  record  herein"  shall  read  "the  facts  shown 
In  the  evidence  In  said  cause";  and  that  it 
be  amended  so  as  to  correctly  show  that  the 
motion  of  appellee  referred  to  In  said  ord^ 
was  a  motion  to  strike  out  the  remanding 
part  of  said  order.  On  the  21st,  in  passing 
upon  this  motion,  the  court  again  ordered 
that  the  Judgment  of  January  15,  1885,  be 
amended  as  follows:  "That  the  Judgment 
entered  by  this  court  in  said  cause  on  the 
12th  day  of  November,  1884,  •  •  •  be, 
and  the  same  is  hereby,  set  aside  and  va- 
cated, to  all  of  which  said  appellants  object 
and  except;  and  the  court  now  here,  having 
diligently  examined  knd  Inspected  •  •  • 
and  being  now  sufficiently  advised  of  and 
concerning  the  premises,  holds,  as  a  matter 
of  law,  Upon  the  facts  shown  In  the  evidence 
herein,  that  the  appellee  cannot  recover,  and 
that  In  the  record  and  proceedings  afore- 
said, and  In  the  rendition  of  the  Judgment 
aforesaid,  •  •  •  there  Is  manifest  error," 
etc.  It  will  thns  be  seen  that,  notwithstand- 
ing the  Judgment  appealed  from  Is  a  final 
determination  of  the  cause  In  the  appellate 
court,  there  is  no  recital  therein  of  the  facts 
as  found  by  that  court  The  first  Question 
therefore  to  be  disposed  of  Is,  does  the  rec- 
ord present  a  case  for  review  In  this  court, 
and,  if  it  does,  upon  what  basis  must  we 
consider  the  case? 

Section  87  of  the  practice  act  provides: 
"If  any  final  determination  of  any  cause,  as 
specified  In  the  preceding  sections,  shall  be 
made  by  the  appellate  court,  as  the  result 
wholly  or  In  part  of  the  finding  of  the  facts 
concerning  the  matter  in  controversy  differ- 
ent from  the  finding  of  the  court  from  which 
such  cause  was  brought  by  appeal  or  writ 
Of  error,  it  shall  be  the  duty  of  such  appel- 
late court  to  recite  in  its  final  order  Judg- 
ment or  decree,  the  facts  as  found,  and  the 
Judgment  of  the  appellate  court  shall  be 
final  and  conclusive  as  to  all  matters  of  fact 
In  controversy  In  such  cause."  Rev.  St 
1883,  p.  1083.  There  being  no  recital  of  the 
facts  In  this  Judgment,  in  the  absence  of 
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anything  In  the  record  to  show  otherwise,  it 
wonld  be  presumed  that  the  final  determina- 
tion of  the  cause  -was  not  the  result,  either 
wholly  or  In  part,  of  finding  the  facts  differ- 
ent from  the  finding  of  the  court  below.  If, 
however,  upon  looking  Into  the  record.  It 
does  not  appear  that  the  evidence  upon  the 
material  issues  in  the  case  is  conflicting,  it 
would  seem  to  necessarily  follow  that  the 
reversal  of  the  judgment  below  and  final 
determination  of  the  case  was  the  result  of 
finding  the  facts  otherwise  than  as  found  by 
the  trial  court 

In  determining  whether  the  appellate  court 
found  the  facts  different  from  the  trial  court, 
it  wlU  be  proper,  first,  to  notice  the  errors  as- 
signed by  the  appellant  in  that  court  They 
were,  in  substance,  that  the  trial  court  erred 
in  admitting  and  excluding  testimony;  that  it 
erred  in  giving,  modifying,  and  refusing  in- 
structions; that  it  erred  in  refusing  to  in- 
struct the  jury,  upon  the  request  of  the  de- 
fendants, to  return  its  verdict  in  their  (de- 
fendants') favor.  Manifestly,  the  reversal 
was  not  upon  the  alleged  errors  In  receiving 
or  excluding  evidence,  or  the  giving,  modify- 
ing, or  refusing  instructions,  because  in  that 
case  it  would  have  been  the  duty  of  the  court 
to  remand  the  cause  to  the  court  below  for 
another  trial.  That  the  remanding  order  was 
stricken  out  at  the  Instance  of  appellant  slg^ni- 
fies  nothing,  because,  presumably,  that  re- 
quest was  made  and  allowed  upon  the  sup- 
position that  the  reversal  was  not  on  account 
of  mere  irregularities  occurring  upon  the  trial; 
that  is  to  say,  if  the  court  had  based  its  judg- 
ment upon  those  errors  which  could  be  cor- 
rected upon  another  trial,  it  would  not  at  the 
request  of  the  plaintiff  below,  have  consented 
to  strilce  out  the  order  remanding  the  cause. 

The  last  assignment  of  errors  above  refer- 
red to,— that  is,  that  the  court  erred  in  refus- 
ing to  Instruct  the  jury  to  find  for  the  de- 
fendants,—under  many  recent  decisions  of  this 
court,  raised  a  question  of  law;  that  is  to  say, 
whether  there  is  any  evidence  fairly  tending 
to  prove  a  material  and  necessary  allegation 
in  plaintiflTs  cause  of  action  is  a  legal  ques- 
tion, and  is  reviewable  as  such  in  this  court 
We  have,  then,  two  classes  of  errors  assigned 
upon  the  record  as  filed  in  the  appellate  court: 
First  those  which  go  merely  to  the  regularity 
of  the  proceedings  in  the  trial  court;  and,  sec- 
ond, the  one  questioning  plaintiff's  right  of  re- 
covery as  a  matter  of  law,  for  want  of  any 
competent  testimony  fairly  tending  to  sup- 
port it  Having  already  determined  that  the 
final  judgment  was  not  based  on  the  former 
of  these  errors,  necessarily  it  must  have  been 
upon  the  latter.  In  other  words,  there  being 
an  assignment  of  error  upon  which  the  appel- 
late court  If  It  sustained  the  same,  might 
properly  refuse  to  remand  the  cause  for  an- 
other trial,  we  will  presume  that  its  action 
was  based  upon  that  alleged  error,  rather 
than  those  which,  if  sustained,  would  have  re- 
inlred  a  remandment  of  the  cause.    It  would 


seem  to  necessarily  follow  that  the  Judgment 
apiiealed  from  was  not  the  result  of  finding 
the  facts  different  from  the  trial  court  No 
question  is  raised  by  that  assignment  of  error 
as  to  the  facts  deducible  from  conflicting  evi- 
dence, but  the  naked  question,  is  there  any 
evidence  tending  to  support  the  cause  of  ac- 
tion? We  think  it  also  affirmatively  appears 
from  the  record  that  the  judgment  was  not 
the  result  of  such  finding  of  the  facts.  The 
court  not  only  failed  to  certify  the  facts,  as 
would  have  been  its  duty  had  it  found  them 
differently  from  the  court  below,  but  it  refus- 
ed to  allow  appellees'  motion  asking  it  to 
make  such  certificate.  Unless,  therefore,  we 
can  say  from  the  testimony  presented  by  the 
bill  of  exceptions  in  this  record  that  the  plain- 
tifl  wholly  failed  to  offer  any  competent  evi- 
dence whatever  which,  with  all  its  legal  infer- 
ences and  Intendments,  tended  to  prove  his 
right  of  recovery,  the  judgment  of  the  ap- 
pellate court  must  be  reversed.  If  there  is 
such  evidence,  no  matter  how  strongly  it  may 
be  controverted  by  other  testimony,  the  legia 
question  (as  stated  above)  must  be  resolved 
in  favor  of  the  plalntUF.  In  tact,  counsel  for 
appellees,  as  we  understand  them,  base  their 
argument  in  support  of  the  correctness  of  the 
decision  of  the  appellate  court  on  the  ground 
that  the  plaintiff  wholly  failed  to  make  out 
his  case  by  prool  They  contend  there  is  no 
evidence  tending  to  prove  that  plaintiff  offer- 
ed to  pay  the  916,000  debt,  or  made  any  de- 
mand for  the  collateral  before  bringing  this 
action,  and  that  proof,  they  insist  was  essen- 
tial to  his  right  of  recovery;  also,  that  in  the 
language  of  the  appellate  court  "human  inge- 
nuity cannot  explain  how  any  injury  could 
have  resulted  to  anybody  by  the  exchange 
between  O'Dell  and  West"  The  theory  of 
plaintiff's  case  is  that  by  taking  the  Times 
Company-West  note  in  exchange  for  the  col- 
lateral note  payable  to  plaintiff,  the  latter 
note  was  paid  off',  and  out  of  its  proceeds  the 
$16,000  note  satisfied,  leaving  a  balance  in 
the  hands  of  Kelly  or  the  bank,  which  belong- 
ed to  plaintiff.  If  there  is  evidence  tending 
to  support  that  theory,  we  are  unable  to  see 
upon  what  just  or  legal  line  of  reasoning  it 
can  be  held  that  he  is  not  entitled  to  recov- 
ery. Certainly,  to  have  offered  to  pay  the 
$16,000  debt  or  to  demand  a  return  of  the 
$25,000  collateral  note  payable  to  plaintiff, 
would  have  been  an  abandonment  of  that 
ground  upon  which  a  right  of  recovery  is 
predicated. 

That  there  is  testimony  tending  to  support 
plalntifrs  contention  certainly  cannot  be 
seriously  questioned.  Riddle  testified:  "On 
April  29th  or  SOth  I  went  to  the  Union  Na- 
tional Bank,  and  there  saw  O'Dell  in  his 
private  office.  Told  him  that  I  had  received 
an  assignment  from  Post  of  the  surplus  of 
the  twenty-five  thousand  dollar  note  which 
had'  been  made  by  James  J.  West  and  de- 
posited by  Post  as  collateral  security  to 
Post's  note  for  sixteen  thousand  dollars.     I 


Digitized  by 


Google 


nL) 


'    POST  t>.  tTNION  NAT.  BANK. 


979 


then  and  there  showed  O'Dell  the  (USBiKn- 
ment  I  had  received  from  Poet,  and  O'Dell 
heard  it,  and  I  read  It  to  him  there."  He 
then  Identifies  a  letter  set  out  In  the  forego- 
ing statement  of  facts.  In  which  It  is  stated, 
"It  was  understood  between  ns,"  etc.,  signed 
"Alfred  Post"  He  farther  says:  "I  showed 
that  letter  and  that  assignment  to  O'Dell.  I 
think,  on  the  29th  of  April,  1889,  almough 
it  may  have  been  the  30th.  O'Dell  heard 
It,  and  then  said  to  me:  'Your  note  Is  paid. 
West's  note  is  paid.  Ton  don't  owe  the  bank 
any  money.  Poet  don't  owe  the  bank  any 
money.'  I  then  said  to  O'DeU,  'What  do  yoa 
mean?*  O'DeU  replied  to  my  question  that 
West  was  a  friend  of  his;  that  he  was  a 
bright  young  man,  was  president  of  the 
Chicago  Times  Newspaper,  and  its  principal 
proprietor  and  editor;  that  he  (Wesi)  was 
being  pursued  by  a  number  of  other  news- 
paper people  and  some  policeman  or  detec- 
tive; that  West  was  very  anxious  to  take  up 
the  twenty-five  thousand  dollar  note  which 
Post  had  left  with  the  Union  National  Bank 
as  collateral  security  to  the  loon  of  $16,000; 
that  West  took  up  that  twenty-five  thousand 
dollar  note  which  had  been  left  as  collateral 
to  the  loan  of  |16,000,  and  paid  for  It  bv 
giving  therefor  a  note  of  the  Chicago  Times 
Company,  which  Chicago  Times  Company 
note  was  guarantied  by  James  J.  West. 
•  •  •  I  then  told  O'Dell  that  it  was  true 
that  neither  Post  nor  myself  owed  the  bank 
any  money,  and  that.  West  having  paid  his 
note  for  $25,000  to  tlie  bank,  the  bank  was 
liable  to  pay  over  to  me,  upon  the  assign- 
ment from  Post,  the  difference  of  $9,000  be- 
tween the  sixteen  thousand  dollar  note  and 
the  twenty-five  thousand  collateral  note,  to- 
gether with  interest  from  September  14, 
1888,  to  the  29th  of  April,  1889.  I  then  told 
Mr.  O'Dell  that  I  wanted  the  balance  that 
was  dne.  O'Dell  then  said  he  was  not  cer- 
tain whether  he  onght  to  pay  me  or  not.  I 
then  said  to  O'Dell,  'Here  is  my  assignment, 
and  Poet  owes  me  much  more  than  this,  and 
I  don't  want  any  doubt  about  it,'  to  which 
O'Dell  replied,  'I  d<mt  know  whether  I  ought 
to  pay  it  or  not,  but  I  wanted  to  accommo- 
date West,  and  so  I  surrendered  him  the 
note,  and.  If  the  bank  Is  responsible,  I  am  to 
blame  for  It.'  That  was  about  the  substance 
of  the  conversation  between  O'DeU  and  my- 
s^  at  that  time,— April  20  or  30,  1889."  For 
the  purposes  of  this  decision,  it  might  be 
conceded  that  this  testimony  is  squarely  con- 
tradicted by  Mr.  O'DeU,  and  that  it  is  uncor- 
roborated by  that  of  other  witnesses,  though 
we  do  not  think  that  can  be  fairly  said  when 
all  the  evidence  Is  considered.  It  certainly 
win  not  be  serionsly  contended  that  It  does 
not  tend  to  prove  the  payment  of  the  $25,000 
coUateral  note.  It  Is  conceded,  of  course, 
that  the  taking  of  one  note  for  another  is 
not  a  payment  of  the  other,  unless  so  treat- 


ed and  understood  by  the  parties  at  the  time. 
But  here  is  the  positive  testimony  of  Mr. 
Riddle  that  O'Dell,  the  representative  of  the 
legal  owner  of  the  $16,000  note,  who  trans- 
acted the  business  In  exchanging  one  notp 
for  the  other,  admitted  that  the  $25,000  col- 
lateral note  was  paid  by  the  taking  of  the 
Times  Company  note.  If  that  was  true,  it 
was  aoi  absolute  payment  of  the  first  note, 
as  much  so  as  if  money  had  been  deUvered 
to  O'DeU,  Instead  of  the  Times  Company 
note.  Certainly,  what  was  done  subsequent- 
ly between  O'DeU  and  West  in  exclianglng 
the  Times  Company  note  for  West's  indi- 
vidual note,  and  finaUy  that  note  for  the 
original  $25,000  note,  without  the  knowledge 
or  consent  of  Post  or  Riddle,  would  nuute  no 
difference;  that  is  to  say,  O'Dell  could  not 
receive  another  note  or  money  In  payment 
of  the  $26,000  note,  and  subsequently,  with- 
out the  consent  of  the  owner,  treat  that  pay- 
ment as  not  made.  When  the  collateral  $25,- 
000  note  was  paid  and  surrendered  to  the 
maker.  Post  became  entitled  to  the  differ- 
ence between  its  value  and  the  $16,000  debt, 
and  that  right  could  not  be  defeated  by  at- 
tempting to  undo  the  transactions  out  of 
which  payment  was  received.  His  right  of 
recovery  was  complete  when  the  payment 
was  made,  and  the  measure  of  his  damages 
was  the  value  of  his  note.  Suppose  the  pay- 
ment had  been  made  in  money,  and  Post, 
either  directly  or  through  Kiddle,  Iniormed 
of  that  fact  Would  it  be  claimed  that  the 
bank  could  escape  liability  by  returning  the 
money  to  West  and  receiving  back  the  note? 
Would  there  be  any  doubt  in  that  case  that 
the  legal  damages  sustained  by  Post  would 
be  the  value  of  the  collateral  note  less  hin 
debt?  It  seems  to  us  not  That  there  Is  evi- 
dence in  the  record  tending  to  prove  that, 
notwithstanding  the  assignment  of  the  $10,- 
000  note  to  Kelly,  the  bank  continued  to  be 
the  real  owner  thereof,  cannot  be  seriously 
questioned.  The  testimony  certainly  tends 
to  prove  that  it  was  transferred  to  Kelly 
only  for  the  purpose  of  relieving  the  bank  of 
what  Mr.  O'Dell  thought  would  be  an  em- 
barrassment if  it  should  be  known  that  it 
held  Post's  paper.  We  do  not  regard  It  nec- 
essary to  enter  upon  an  extended  review 
of  the  evidence  in  the  case.  When  it  Is  all 
considered.  It  seems  to  us  clear  that  it  can- 
not be  justly  said  that  it  wboUy  fails  to  sup- 
port the  finding  of  the  Jury  and  Judgment 
of  the  circuit  court. 

The  judgment  of  the  appellate  court  must 
therefore  be  held  erroneous.  It  wiU  accord- 
ingly be  reversed,  and  the  case  will  be  re- 
manded to  that  court,  with  directions  to 
pass  on  the  other  errors  assigned  upon  the 
record  in.  that  court,  and  either  affirm  the 
Judgment  of  the  circuit  or  reverse  and  re- 
mand tb6  case  to  that  court  for  another  trial. 
Reversed  and  remanded. 
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&BNOU>  ▼.  NORFOIjK  &  N.  B.  HOSIBBT 

CO. 

(Oonrt  of  Appeals  of  New  York.     Ifeh.  18, 1896.) 

ComnuoT— RasciwioH— RiTLiKOB  oa  Etidbnob— 

Hbtibw, 

1.  A  resciBBioD  of  a  Bale  of  a  patent  right* 
cannot  be  had  on  the  eronnd  that  the  vendee  waai 
Induced  to  purchase  by  representations  that  the 
patented  machines  would  do  the  work  for  which 
they  were  designed  with  sufficient  rapidity,  where 
theare  was  no  guaranty  of  such  proficien<T>  and  of- ' 
fioeiB  of  the  rendee,  more  competent  than  the  reo- 
dor,  tested  the  capacity  of  the  machines  before  they 
made  the  contract,  tbongh  the  yendor  stated  that 
tite  machines  wonid  revolutioniBe  the  trade  in  the 
dass  «f  articles  mano&ictored  by  tiiem.  28  Ni 
y.  Sopp.  ess,  a£Brmed. 

2.  A  mllng  ou  conflicting  evidence,  approved . 
by  the  general  term,  will  not  be  disturbed  by  the  i 
ooort  «f  appeals. 

Appeal  from  supreme  conrt,  general  term. 
Second  department 

Action  by  Anna  M-  Arnold  against  tb.e  Nor- 
tofk  &  New  Brunswick  Uosier^  Company  tO' 
recover  royalties  due  under  contract  for  tbO' 
use  of  certain  patent  rights.  From  a  judg- 
ment of  the  general  term  (28  N.  T.  Supp.  638) 
affirming  a  judgment  for  plalntitr,  defendant 
appeals.    Alttrmed. 

Walter  D.  Edmonds  and  John  Hunter,  Jr., 
(or  appellant  Frank  B.  Bladcwell,  tor  ra- 
qtondent 

HAIGHT,  J.  On  the  lOtb  day  of  Aprils 
18S2,  the  irialntlff,  as  party  of  the  first  part, 
entered  Into  an  agreement  wltb  the  defendr 
ant,  as  party  of  the  second  part  in  and  by 
tbe  terms  of  which  the  plaintiff,  as  the  own- 
er of  letters  patent  of  the  United  States  for 
an  Improvement  In  modes  of  uniting  edges 
of  knit  goods  (No.  104,5i{2),  and  a  device  for 
securing  knit  fabrics  while  being  cut  and 
eewed  (NOk  '.i^lXVi,  and  a  device  for  trim- 
ming fabrics  (No.  240,743),  granted  to  the 
party  of  the  second  part  the  exclusive  rlgbt 
(or  the  United  States  of  America  under  each 
of  the  above-named  letters  patent  and  un- 
der any  other  patent  which  has  been  or  may 
hereafter  during  tbe  continuance  of  this 
agreement  be  granted  to  tbe  parly  of  the 
first  part,  or  to  liattM'lee  Arnold,  her  hu»- 
band,  for  any  improvement  or  invention 
whatsoever  appertaining  to  or  useful  in  mak- 
ing what  Is  known  as  "the  Anchor  stitcb 
seam,"  or  appertaining  to  "the  Anchor  sew- 
ing machine  trimming  and  holding  device," 
in  the  manufacture  of  all  kinds  of  Imit  shirts 
or  drawers  known  as  men's,  women's,  and 
ebildren's  nnderwear.  Tbe  agreement  pro- 
vides for  a  royalty  to  be  paid  to  the  party  of 
tbe  first  part  which  tbe  second  party  cove- 
nants and  guaranties  shall  amount  to  an 
average  sum  of  $1,0(X>  per  montb  from  and 
after  tbe  Ist  day  of  January,  1883;  the  par^ 
ty  of  tbe  second  part  covenanting  that  so 
long  as  this  agreement  sball  remain'  in  force. 
It  will  not  contest  the  validity  of  any  of  tbe 
patents  enumerated,  or  of  the  rlgbt  of  tbe 
plaintiff  to  such  patents;  and  the  party  of 
tbe  first  part  covenants  and  undertakes  to 


warrant  and  defend  tbe  party  o(  tbe  second 
part  against  infringements  by  any  person 
or  persons  whatsoever  of  any  of  tbe  afore- 
menttooed  patents,  or  of  any  of  tbe  patents 
hoiein  referred  to,  and  to  f  umisb  to  tbe  see- 
ond  party,  at  a  reasonable  price,  sucb  ma- 
cblnes  and  f^purtenances  for  tbe  doing  o( 
tbe  wortc  as  the  party,  of  tbe  second  part 
shall  desire.  Three  different  actions  were 
brought  to  recover  royalties  under  this  agree- 
ment wblcb  were  consolidated  Into  one,  and 
tried  union  a  stipulation  before  the  court 
without  a  jury.  No  question  is  raised  wltb 
reference  to  tbe  amonnt  due  and  owing  to 
the  plaintiff  under  the  contract  Tbe  defense 
Is  that  tbe  contract  sbould  be  annulled  upon 
tbe  ground  tbat  Its  execution  was  Induced 
by  misstatements  and  mlsreinresentatlons 
made  by  tbe  itlaintUI's  busband  as  ber 
agent— First  wltb  reference;  .to  tbe  cepacia 
of  tbe  machines  fumlsbed  by  tbe  plaintiir  to 
do  the  work  (or  which  tbey.  were  designed 
wltb  sntficlent  rapidity  to  make  their  use 
commercially  profitable;  and,  second,  in 
making  misstatements  in  reference  to  the 
state  of  the  art,  and  cooceallng  from  tbe  de- 
fendant limitations  on  the  inventions  covered 
by  tbe  contract,  and  the  risks  tbat  tt  ran  o( 
infringing  on  other  jMitents,  • 

Tbe  defendant  was  a  corporation,  and  for 
npward  of  30  years  had  been  engaged  in 
tbe  manufacture  and  sale  of  woven  or  knit 
woolen  underwear,  having  factories  at  New 
Brunswick,  N.  J.,  and  Norfolk,  Conn.  iSat- 
terlee  Arnold  was  an  Inventor,  and  an  ex- 
pert in  seams,  sewing  machines,  and  pat- 
ents, and  bad  transferred  to  the  plalntitr, 
bis  wife,  all  of  his  Inventions  and  patents. 
At  tbe  time  of  making  tbe  contract  in  ques- 
tion the  defendant  company  was  producing 
two  classes  of  goods,  one  known  as  "full 
fashion,"  in  which  each  piece  going  to  make 
up  the  garment  was  separately  knit  or  sbai>- 
ed,  with  a  selvage  edge,  which,  when  united 
by  stitcbes,  produced  a  seam  which  was 
weltless,  having  Its  two  abutting  edges  ly- 
ing in  the  same  plane,  neither  overlapping 
the  other,  which,  owing  to  the  sliape  of  tbe 
pieces,  required  tbe  constant  attention  of  an 
operator.  The  other  class  of  goods  produced 
were  known  as  the  "circular"  or  "cut"  goods, 
in  which  the  material  was  first  woven  or 
knit  In  tubular  or  circular  form,  and  then 
cut  into  shaped  pieces  required  by  the  gar- 
ment, and  finally  united  by  sewing.  The 
edges  of  the  cut  pieces  were  superimposed 
and  united  by  overseamlng  through  and  over 
both  edges.  This  resulted  in  leaving  a  con- 
siderable material  beyond  the  seam,  produc- 
ing a  welt,  which  reduced  the  goods  to  a 
cheapeir  and  lower  grade  than  the  full-fash- 
ioned goods.  This  appears  to  baye  been  the 
history  of  the  art  up  to  about  vmo,  at 
which  time  Arnold  inveilted  a  seam  wblcb  he 
called  tbe  "anchor  stitch  seam,"  which  waa 
produced  by  bringing  tbe  cut  edges  of  the 
goods  into  abutting  contact  while  lying  In  tbe 
same  plane,   and  then  stitching  back  and 
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fortli  oTer  and  nbakr  t&e  line  of  abutting 
Juncture  with  an  anchor  stttcb,  reaching  fur- 
ther into  the  body  of  the  material,  bo  as  to 
confine  the  raw  edges  together  and  prevent 
raveling,  and  at  the  same  time  produced  a 
weltless  seam.  At  about  this  time  he  also 
invented  a  sewing  machine  designed  to  make 
the  "anchor  stttch"  so  oaHed,  and  aabseQuentt 
ly  he  made  appUeationB  to  the  patent  office 
to  have  his  inventions  p&temted.  Tbe.flrst  ap- 
plication is  known  as  the  "two-stltcli  pat- 
ent," and  the  other  the  "three-stltch  machine 
patent" 

In  the  fan  of  1880  the  Inventions  of  Arnold 
appear  to  have  been-  called  to  the  attention 
of  the  defendant,  and  from  that  time  numer- 
ous interviews  took  place  between  Arnold 
and  one  JLetson,  the  president  of  the  defend- 
ant, in  which.  If  Arnold's  testlnony  is  to  be 
believed,  he  fnlly  disclosed,  as  fully  as  be 
understood  It,  the  state  of  the  art  up  to  that 
period,  with  a  history  of  hi*  patoats,  and 
an  account  of  his  inventtons  upon  wtaich  be 
was  seeking  patents.  Arnold  first  construct- 
ed and  delivered  to  the  defendant  two  ma- 
chines, which  were  set  up  In  the  fiictory  and 
used.  '  Hubsequently  be  constructed  and  de^ 
livered  to  the  defendant  other  machines, 
which  wore  also  set  up  and  used.  After  the 
use  of  these  machines  for-  a  number  of 
months,  a  contract  was  entered  Into  on  the 
25th  day  of  November,  1881,  between  the 
parties  hereto,  for  the  use  of  the  Inventions 
of  Arnold  by  the  defendant  during  the  life 
of  the  patents  for  a  royalty  agreed  upon, 
to  which  an  option  was  given  to  the  defend- 
ant by  which  it  might  surrender  up  all  the 
machines  and  appurtenances  furnished  by 
Arnold,  and  thneby  be  relieved  from  all 
further  obligations  under  the  agreement. 
The  machines  furnished  by  Arnold  were  op* 
erated  under  that  agreement,  some  of  them 
having  been  operated  over  a  year  when  that 
contract  was  superseded  by  the  contract  in 
question.  One  hundred  machines  were  or- 
dered by  the  defendant,  and  uo  were  con- 
structed by  the  plaintiff  and  delivered. 

It  will  be  observed.  In  the  first  place,  that 
there  is  no  guaranty  or  representation  in  the 
contract  with  reference  to  the  capacity  of  the 
ttuuAdnes  to  work  with  sufficient  rapidity  to 
make  their  use  commerdally  profitable,  or 
that  fbey  would  even  make  the  stitch  describ- 
ed in  the  Invention.  The  evidence  with  ref- 
erence to  the  working  of  the  machines  is  con- 
flicting. But  It  appears  that  60,000  dozens  of 
garments  were  manufactured  thereon;  that 
they  were  operated  under  the  contract  diu-lng 
the  years  1882,  1888,  1884,  1886,  and  1886.  In 
1888-89  other  machines  were  constructed  by 
the  plalntifr  making  a  lock  stitch,  and  10  of 
such  machines  were  delivered  to  the  defend- 
ant, who  continued  to  operate  them  until 
1891,  about  the  time  of  the  commencement  of 
this  action.  These  facts  appear  to  have  had 
a  controlling  influence  on  the  mind  of  the 
trial  judge,  who  could  not  well  believe  that 
the  defendant  was  deceived  In  reference  to 


the  character  of  the  work'  or  the  cai»aclty  of 
the  machines  after  having  >"id  them  on  trial 
for  so  long  a  time  before  entering  into  the 
contract;  that  the  plaintiff  had  the  right  to 
puff  her  Inventions  so  long  as  no  false  state- 
ments were  made  with  reference  thereto; 
and  that  any  statement  that  was  made  with 
reference  to  revolutionlEing  the  trade  was  but 
the  expression  of  an  opinion  upon  a  subject  of 
which  the  officers  of  the  defendant,  with  their 
vast  experience  in  the  business,  were  more 
competmt  to  judge.  In  these  views  we-  must 
concur.  The  cAoers  of  the  defendant  having 
tested  and  becoming  fully  informed  with  ref- 
erence to  the  capacity  of  the  machines,  they 
must  be  deemed  to  have  assumed  the  respon- 
sibility of  the  work  becoming  commercially 
profitable. 

Upon  the  question  of  the  concealing  from  the 
defendant  of  the  limitations  made  niwn  the  in- 
ventions, the  case  Is  more  intricate  and  dlffl- 
cnlt  to  comprehend.  But  the  facts,  so  far  a4 
we  have  been  able  to  gather  them  from  the 
great  mass  of  testimony  taken  upon  the  trial, 
are  substantially  as  follows:  With  reference 
to  tbe  two-Btltch  application  for  a  patent,  the 
examiners  of  the  patent  office  had  cited  as  a 
reference  two  patents  known  as  the  Hum- 
phrey and  House  patents,  but  had  allowed 
the  second  claim  made  In  the  application,  dis- 
allowing the  first  and  third  claims.  The  act- 
ing commissioner  having  the  matter  before 
him  had.  made  a  suggestion  with  reference  to 
the  third  claim,  wilting  out  what  he  thought 
It  should  be,  and  what  he.  would  allow  were 
it  properly  before  him.  An  amendment  was 
accordingly  made  covering  his  suggestion. 
But  on  final  review  before  the  commissioner 
the  decision  of  the  examiners  was  reversed  in 
reference  to  the  first  claim,  and  It  was  allow- 
ed, the  commissioner  holding  that  neither  of 
the  patents  dted  had  any  application  to  the 
invention  under  consideration;  but  the  com- 
missioner sustained  the  action  of  tbe  examin- 
ers with  reference  to  the  tbird  claim,  which 
was  designed  to  cover  an  article  of  manufac- 
ture, upon  the  ground  that  snch  a  claim  was 
not  patentable.  This  detislon  was  reached 
on  the  3d  day  of  November,  1881,  and  a 
patent— No.  278,484— was  aubsequently  Issued 
thereoiL  With  reference  to  the  three-stltch 
machine  application,  numerous  patents  were 
cited  as  reference,  among  which  were  the 
Banks  and  Warth  patents,  upon  which  the 
plaintiff's  claims  were  modified  and  limited, 
and  finally  resulted  In  the  allowance  of  cer- 
tain of  the  claims  on  tbe  17th  of  November, 
1882,  upon  which  a  patent  was  issued,— No. 
278,486,— and.  In  addition  thereto,  a  patent 
was  Issued  to  the  plaintiff  upon  a  device  for 
trimming  and  sewing  fabrics,— No.  278,485. 
These  three  patents  were  assigned  to  the  de- 
fendant under  tbe  terms  of  the  contract  The 
chief  misrepresentation  relied  upon  by  the  de- 
fendant appears  In  the  letter  of  Arnold  to 
Letson,  the  defendant's  president  under  date 
of  November  8,  1881,  which,  so  far  as  bears 
upon  the  question;  is  as  foUows:    "Dear  Sir: 
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Mr.  Ashwell  called  to  see  me  this  morning 
about  the  lease,  saying  there  were  some  terms 
In  the  first  lease  yon  would  like  different,  and 
that  there  was  one  yon  preferred  If  It  read 
right  I  submit  that  It  Is  your  torn  now  to 
offer  amendments  or  a  new  lease,  and  then 
you  can  submit  them,  and  I  will  accept  or 
make  amendments.  Of  course,  yon  would 
Bend  your  reasons  and  objections  if  you  of- 
fer amendments.  Regarding  the  clause  of  in- 
fringements of  patent,  I  have  kept  np  a  care- 
ful search,  to  see  if  I  was  infringing  any  one, 
and  I  do  not  know  of.  any  infringement  so 
t&i;  and  the  broad  claims  allowed  me  by  the 
patent  ofSce  attest  that  they  hare  not  even 
found  a  reference  against  me,  and  they  have 
been  working  a  year  at  it ;  for  if  they  had  found 
a  reference  I  surely  would  not  hare  broad 
claims  allowed  me.  Yet  I  cannot  be  posittre 
that  nothing  will  come  up,  or,  if  it  does,  what 
the  fight  will  be;  but  do  feel  satisfied  with 
the  patent,  which  I  expect  will  be  issued  this 
month,  two  of  the  claims  having  been  allowed 
and  the  third  claim  virtually  allowed,  as  the 
form  of  the  daim  was  written  by  the  assistant 
commissioner  himself,  and  I  am  satisfied  that 
this  patent  fully  covers  the  invention,  and  will 
protect  the  goods." 

It  Is  contended  that  the  statement  that  they 
had  not  found  a  wtereace  against  him  was 
false,  and  that  It  misled  the  defendant,  and 
induced  the  making  of  the  contract  in  ques- 
tion which  they  then  had  under  advisement. 
But  it  will  be  observed  that  in  the  contract 
there  Is  Incorporated  a  provision  to  the  effect 
that  the  plaintiff  covenants  and  agrees  tn 
warrant  and  defend  the  defendant  against  all 
infringements  of  any  patents  whatsoever,  and 
that  this  expression  in  the  letter  had  refer- 
ence to  that  clause  in  the  contract  He  states 
with  reference  thereto  that  he  had  kept  up  a 
careful  search,  to  see  if  he  was  infringing 
any  one;  that  he  knew  of  no  infringements; 
and  that  the  broad  claims  allowed  him  by  the 
patent  office  "attest"  as  he  expresses  it  doubt- 
less meaning  "satisfied"  or  "showed,"  that 
they  had  not  found  a  reference  against  him. 
It  is  true  that  the  pataits  referred  to  had 
been  cited  by  the  examiners,  but  they  had 
been  held  by  the  commissions  to  have  no  ap- 
plication, and  consequently  not  to  constitnte 
an  infringement;  so  that  at  the  time  of  writ- 
ing there  was  no  reference  standing  against 
the  two-stitch  application.  There  were  nu- 
merous references  made  against  the  three- 
stitch  machine  iippUcatlon,  but  that  applica- 
tion had  not  as  yet  been  allowed,  and  the  let- 
ter evidently  Intended  no  reference  thereto, 
and  the  trial  court  has  so  found.  It  has  also 
found  that  there  were  no  false  or  fraudulent 
representations  in  fact  made  by  the  plaintiff 
or  her  agent  in  respect  to  the  condition  of  her 
patents,  applications  for  patents  or  InventtoDS, 
or  the  patents,  applications  for  patents,  or  in- 
ventions of  Satterlee  Arnold,  her  husband.  This 
finding  has  been  approved  in  the  general  term. 
It  is  supported  by  the  testimony  of  Satterlee 
Arnold,  who  states  that  he,  from  time  to 


time,  disdoeed  to  Mr.  Letson,  the  president 
the  information  he  derived  fi«m  Washington 
with  reference  to  his  applications  for  patents; 
that  he  told  him  of  the  Banks  patent,  of  the 
claims  that  had  been  made  with  reference 
thereto^  of  what  he  had  been  advised  by  his 
attorneys,  and  asked  him  to  have  the  com- 
pany's attorney  examine  the  matter,  and  see 
whether  there  was  a  chance  for  Infringement 
This  L^taon  declined  to  do,  evidently  prefer- 
ring to  rely  upon  the  guaranty  of  the  plaintiff 
to  warrant  and  defend  his  company  against 
actions  of  that  character.  The  testimoDy  of 
Amodd  was  C(«trov«rted  in  many  respects, 
but  his  credibility  was  for  the  trial  court  and 
all  questions  with  reference  to  the  weight  of 
evidence  Is  final  in  the  genoal  term.  This 
court  can  only  Interfere  upon  questions  of 
law,  and  In  Mder  to  raise  a  question  of  law 
with  reference  to  the  facts  the  finding  must 
be  dther  against  the  undisputed  testimony  or 
without  any  testimony  to  snpport  It 

We  have  examined  the  exceptions  taken  to 
the  admissian  and  rejection  of  evidence,  bat 
find  nothing  that  requires  a  new  trial.  No 
action,  so  far,  has  been  brought  charging  the 
defendant  with  any  Infringement  of  patents. 
Should  snch  an  action  be  brought  the  doty 
devolves  up(»i  the  plaintiff  to  defend  and  pro- 
tect the  defendant  In  case  she  neglects  or 
refuses  to  so  do,  the  law  affords  the  defend- 
ant a  suitable  remedy.  It  may  be  that  the  Imuv 
gain  is  a  hard  one  for  the  defendant  It  eTl« 
dently  did  not  so  consider  it  when  the  propo- 
sition was  made  by  the  plaintiff  to  be  released 
from  the  contract  so  that  she  conid  Ucoiae 
other  parties  to  manufacture  under  her  pat- 
ents, for  at  that  time  the  defendant  demand- 
ed as  a  condition  for' such  release  the  sum  of 
$60,000.  The  court,  however,  has  no  power 
to  make  ctmtracts  for  parties  or  to  rellerve 
salt(H«  because  they  have  entered  into  hard 
bargains.  Tlie  Judgment  should  be  affirmed, 
with  costs.  All  concur,  except  BARTLBTT. 
J.,  not  sitting.    Judgment  afflnsed. 


a48  N.  T.  SSt) 
TODD  et  al.  v.  GAMBLE  et  aL 
(Court  of  Appeals  of  New  York.     Feb.  18,  1806.) 
Damaobs— Bksacb  ov  Contbaot— Hakkbt  VAt.nB. 

1.  The  measure  of  damages  for  breach  of  con- 
tract on  the  part  of  the  bu^er  to  purchase  an  ar- 
ticle to  be  manufactured  by  the  seller,  for  which 
there  was  no  market  value,  the  seller  having  de- 
sisted from  manufacturing  the  article  after  no- 
tice from  the  buyer  of  his  repudiation  of  the  con- 
tract is  the  difference  between  the  contract  price 
and  the  cost  of  production,  and  not  the  di&erenoe 
between  the  contract  price  and  the  price  at  w^hich 
the  seller  at  tie  tine  of  the  breach  was  enabled  to 
effectuate  eales  thereof.  26  N.  Y.  Supp.  662,  af- 
firmed. 

2.  Silicate  of  soda,  which  is  usually  sold  by 
the  mannfacturei  directly  to  consumers,  no  stock 
being  Icept  on  kand.  one  to  difficulty  in  keeping-  the 
same  without  deterioration,  cannot  be  said  to  have 
a  "market  value"  which  i-an  be  taken  as  the  cri- 
terion for  estimating  the  damages  for  breach  of 
a  contract  to  purchase  the  same  from  a  manufac- 
turer. 
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Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  Albert  D.  Todd  and  others 
against  James  Gamble  and  others.  From  a 
Judgment  of  the  general  term  (26  N.  Y.  Supp. 
662)  afOrming  a  judgment  for  plaintiffs,  de- 
fendants appeal.     Affirmed. 

Charles  E.  Hughes,  for  appellants.  Ben- 
jamin F.  Tracy,  for  respondents. 

GRAY,  J.  This  appeal  presents  the  ques- 
tion of  the  proper  measure  of  damages  In 
an  action  against  the  defendants  for  re- 
fusing to  perform  their  contract  -with  the 
plaintiffs.  By  that  contract  the  plaintiffs, 
who  were  manufacturers  of  chemicals,  were 
to  furnish  the  defendants  with  "whatever 
quantities  of  silicate  of  soda  they  will  re- 
quire to  use  In  their  factories  during  one 
year  from  date"  at  the  price  of  $1.10  per  100 
pounds,  In  New  York.  Under  this  agree- 
ment the  plaintiffs  had  delivered,  and  the 
defendants  bad  paid  for,  350  barrels  of  the 
article,  when  the  latter  notified  the  former 
that  they  would  not  receive  any  more.  The 
refusal  on  the  part  of  the  defendants  to  per- 
form their  contract  seems  to  have  been 
purely  arbitrary.  Upon  receiving  this  notice 
from  the  defendants,  the  plaintiffs  ceased  to 
manufacture  under  the  contract,  and  I  be- 
lieve that  the  defendants  have  not  contended 
that  It  was  the  duty  of  the  plaintiffs  to  do 
otherwise.  It  was  conceded  that  for  the 
balance  of  the  contract  year  the  defendants 
used  about  2,877  barrels  of  silicate  of  soda 
(each  barrel  containing  about  550  pounds), 
which  they  purchased  from  other  parties; 
and  under  Instructions  from  the  court  that 
the  plaintiffs.  If  there  was  no  market  value 
for  the  article,  were  entitled  to  recover  the 
difference  between  the  cost  of  production 
and  the  contract  price,  the  Jury  rendered  a 
verdict  for  the  plaintiffs  against  the  defend- 
ants for  their  failure  to  take  that  amount, 
for  damages  measured  by  that  rule.  They 
also,  upon  the  request  of  the  court,  made  a 
special  finding  that  at  the  time  of  the  breach 
by  the  defendants  of  their  contract  there  was 
no  market  value  for  silicate  of  soda. 

The  general  rule  for  the  measure  of  dam- 
ages In  the  case  of  a  breach  by  a  vendee  In 
the  contract  for  the  sale  of  an  article  of  mer- 
chandise at  a  fixed  price  Is  the  difference 
between  the  contract  price  and  the  market 
value  of  the  article  on  the  day  and  at  the 
place  of  delivery.  Gregory  v.  McDowell,  8 
Wend.  435;  Dey  v.  Dox.  9  Wend.  129;  Wind- 
muUer  v.  Pope,  107  N.  Y.  674,  14  N.  E.  43C; 
Wood's  Mayne,  Dam.  S  200.  That  Is  the 
rule  which  has  been  recognized  both  In  Eng- 
land and  here.  The  principle  upon  which 
It  rests  is  that  of  an  Indemnification  of  the 
Injured  party  for  the  Injury  which  he  has 
sustained,  and.  In  ordinary  cases,  the  value 
In  the  market  on  the  day  forms  the  readiest 
and  most  direct  method  of  ascertaining  the 
measure  of  this  Indemnity.  If  the  article  Is 
t>ougbt  and  sold  In  the  market,  the  market 


price  shows  what  i)ecunlary  sum  It  would 
take  to  put  the  plaintiff  In  as  good  a  po8l-| 
tlon  as  if  the  contract  had  been  performed. 
Sedg.  Dam.  §S  243,  244.  In  Murray  v.  Stan- 
ton, 99  Mass.  345,  It  was  said  In  the  opinion: 
"When  there  Is  a  market  value  It  shows  the 
price  at  which  either  party  may  have  relief 
from  the  consequences  of  the  default  of  the 
other,  and  therefore  it  properly  measures  his 
damages.  But  when  there  Is  no  such  stand- 
ard the  damages  must  be  estimated  from 
other  means  of  valuation."  To  justify  a  de- 
parture from  this  general  rule,  the  facts  must 
take  the  case  out  of  the  ordinary,  and.  If 
there  Is  no  such  standard  as  a  market  value, 
the  measure  of  the  plaintiff's  damage  may 
be  arrived  at.  In  a  case  like  the  present  one, 
by  ascertaining  the  difference  between  the 
contract  price  and  the  cost  of  production 
and  delivery.  Market  value.  In  the  ordinary 
sense.  Is  generally,  but  not  always,  the  meas- 
ure of  damages,  and  the  application  of  the 
rule  necessarily  must  be  to  a  case  where  It 
Is  shown  that  there  Is  a  market  value  for 
the  subject  of  the  contract  of  sale.  In  this 
case  It  appears  that  when  the  contract  was 
made  the  plaintiffs  and  another  concern 
manufactured  substantially  all  the  silicate 
of  soda  made  In  the  United  States.  After  the 
making  of  the  contract  a  new  concern  was 
started,  which,  as  we  are  allowed  to  Infer 
from  the  evidence,  occasioned  the  refusal 
by  the  defendants  to  continue  ordering  any 
longer  from  the  plaintiffs.  The  principal 
use  of  silicate  of  soda  is  in  the  manufacture 
of  laundry  soaps.  In  which  business  the  de- 
fendants were  largely  engaged,  and  consum- 
ed, during  the  year  In  question,  over  60 
barrels  a  week,  or  something  over  one-tenth 
of  the  entire  production  of  the  country.  It 
seems  that  the  article  is  highly  perishable 
in  its  nature,  and  can  only  be  fairly  well 
kept  for  any  reasonable  time  by  being  barrel- 
ed up.  Consequently  but  little  of  It  is  kept 
In  stock  by  manufacturers,  who  deal  direct- 
ly with  the  consumers,  and  produce  it  as 
they  require  It.  Merchants  do  not  usually 
keep  It  In  stock,  though  upon  the  question 
of  Its  having  a  market  the  defendants  ad- 
duced some  evidence  by  a  dealer  In  chem- 
icals to  show  that  he  bought  the  article  from 
manufacturers,  and  sold  It  to  consumers. 
But  his  aggregate  sales  In  the  year  In  ques- 
tion he  estimated  to  be  only  from  100  to  150 
barrels,  and  he  seldom  kept  over  15  barrels 
on  band.  Of  course,  this  was  quite  Insulfi- 
clent  evidence  to  warrant  a  finding  by  the 
jury  as  to  there  being  a  general  market  for 
the  article,  upon  which  It  could  be  disposed 
of  In  such  large  quantities.  The  contract, 
If  carried  out,  would  have  called  for  a  pro- 
duction at  the  rate  of  CO  barrels  a  week,  and 
the  evidence  does  not  warrant  the  belief 
that  any  such  quantity  could  have  found  a 
ready  market,  and,  If  not.  then  the  article 
would  soon  have  become  unfit  for  use..  It  is 
very  clear,  upon  the  evidence.  If  the  plain- 
tiffs bad  continued  manufacturing  after  the 
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refusal  by  the  defendants  to  be  bound  by 
the  contract,  that  It  would  not  have  been 
for  the  advantage  of  the  latter,  with  respect 
tu  diminishing  the  damages.  It  appeared 
from  the  evidence  that  the  capacity  of  the 
plalntlfCs'  factories  was  from  200  to  300 
barrels  a  week,  or  about  100  barrels  In  ex- 
cess of  their  oales,  and  therefore  the  plain- 
tiffs were  shown  to  have  been  in  a  position 
to  have  furnished  the  defendants  with  the 
quantities  which  they  subsequently  took 
from  other  parties.  The  contract  price  hau 
been  fixed  at  a  concession,  upon  the  plain- 
tiffs' selling  price  of  the  article,  and  as  to 
Buch  sales  as  were  made  of  the  article  upon 
orders  during  the  balance  of  the  contract 
year  the  price  did  not  vary  materially.  If 
the  contention  of  the  defendants  should  pre- 
vail, and  the  measure  of  damages  should 
be  held  to  be  the  dlfTerence  between  the 
contract  price  and  the  value  of  the  com- 
modity at  the  time  of  the  breach,  as  fixed 
by  the  price  received  at  some  known  sales, 
the  plaintiffs  would  have  been  entitled  to  re- 
cover nothing,  or  only  nominal  damages,  of 
the  defendants. 

The  defendants  proceed  upon  the  assump- 
tion that  if  an  article  is  shown  to  have  a 
value,  or  selling  price,  the  measure  of  dam- 
ages must  be  the  dlfCerence  between  it  and 
the  contract  price,  irrespective  of  the  ques- 
tion of  the  nature  of  the  market  for  it.  To 
use  their  language:  "If  there  be  no  market, 
in  a  restricted  sense,  yet,  if  the  commodity  Is 
the  subject  of  sale,  and  there  is  a  selling 
price,  the  same  rule  obtains,  and  proof  of 
cost  should  be  excluded."  Proceeding  upon 
that  assumption,  they  argue,  substantially, 
that  as  there  was  shown  to  be  a  selling  price, 
from  the  fact  of  there  having  been  sales  of 
the  article  by  the  plaintiffs,  It  Is  a  controlling 
factor,  and  compels  the  application  of  the 
general  rule  for  which  they  contend.  To 
that  proposition  I  think  we  should  not  as- 
sent, and  I  fall  to  find  adequate  support  for 
It  either  In  principle  or  In  the  authorities. 
The  general  rule  certainly  can  have  no  appli- 
cation to  the  case  of  a  breach  of  a  contract 
for  the  manufacture  and  sale  of  a  commodi- 
ty, unless  it  Is  made  to  appear  that  upon  the 
breach  by  the  vendee  the  vendor  could  have 
placed  the  commodity  upon  the  market,  and, 
by  thus  disposing  of  it,  have  relieved  himself 
from  the  consequences  of  the  defendants'  de- 
fault. The  principle  of  Indemnity  upon 
which  the  rule  rests  would  be  satisfied  In 
such  a  case,  and  the  vendor  would  be  con- 
fined for  his  recovery  to  the  difference  be- 
tween a  Itnown  market  value  at  the  time  of 
the  breach  of  the  contract  and  the  price  fixed 
by  the  contract  In  Hadley  v.  Baxendale,  9 
Bxeh.  341,  this  rule  was  laid  down  by  Baron 
Alderson:  "Where  two  parties  have  made  a 
contract,  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  re- 
ceive, in  respect  of  such  breach  of  contract, 
should  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally— L  e. 


according  to  the  usual  course  of  things — from 
such  breach  of  contract  Itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  re- 
sult of  the  breach  of  it"  What  must  the 
parties  be  deemed  to  Iiave  contemplated  in 
the  present  case?  The  defendants  bound  the 
plaintiffs,  through  this  contract,  to  supply  all 
the  silicate  of  soda  which  they  would  require 
for  the  year.  The  plaintiffs,  with  ample  ca- 
pacity for  supplying  the  article,  contemplated 
that  their  production  would  be  Increased  by 
the  amount  which  the  defendants  would  take 
from  them  during  the  year.  The  defendants 
agreed  to  take  the  article  only  from  the  plain- 
tiffs, and  were  accorded  a  concession  upon 
thfe  price  at  which  the  plaintiffs  were  &en 
selling  their  product.  The  plaintiffs  were  as- 
sured of  sales  which,  with  their  facilities  for 
manufacturing,  would  represent  to  them  a 
profit  measured  by  the  difference  between 
the  cost  of  Its  production  and  the  price  which 
they  had  fixed  In  the  contract  The  defend- 
ants well  knew,  from  the  perishable  nature 
of  the  article  and  Its  limited  demand,  that 
the  plaintiffs  would  manufacture  to  meet 
their  requirements  In  their  business  and  that 
such  an  article  would  not  be  manufactured  In 
such  large  quantities  as  would  be  needed  by 
them,  unless  it  could  be  disposed  of  at  once. 
Of  course,  they  must  have  contemplated  a 
profit  to  the  plaintiffs  If  they  could  manufac- 
ture at  a  cost  under  the  contract  price.  It  ia 
absurd  to  say.  In  view  of  the  evidence,  that 
there  was  a  market  value,  in  the  ordinary 
sense  of  the  term,  for  silicate  of  soda,  and, 
perhaps,  the  defendants  do  not  seriously  ar- 
gue that  there  was.  But  if  we  are  to  hold, 
in  accordance  with  their  views,  because  there 
was  a  price  at  which  the  plaintiffs  had  been 
able  to'  effect  sales  of  the  article  at  the  time 
of  the  breach,  that  that  fact  must  be  con- 
trolling In  fixing  the  measure  of  damages, 
we  should  be  doing  a  great  Injustice,  and  we 
should  be  establishing  a  commercial  rule, 
which  would  work  Injuriously  In  cases  where, 
like  the  present  one,  the  subject  of  sale  be- 
tween the  parties  Is  an  article  perishable  in 
its  nature,  when  kept  for  any  length  of  time, 
having  but  a  limited  demand,  and  no  real 
market,  and  only  manufactured  in  any  quan- 
tities upon  orders  by  consumers.  In  Parsons 
V.  Sutton,  68  N.  Y.  0-2,  upon  the  question  of  a 
vendee's  claim  for  damages  for  breach  of  a 
contract  for  the  sale  and  delivery  of  paper. 
Judge  EUirl,  In  stating  tbe  ordinary  rule  of 
damages,  added:  "When  the  buyer  can  go 
into  the  market  and  buy  the  article  which 
the  seller  has  failed  to  deliver,  this  is  tbe 
only  rule,  as  it  offers  the  buyer  full  indena- 
nity.  Special  damages  are  allowed  when  this 
rule  will  not  furnish  full  indemnity."  He  In- 
stances, "if  there  is  no  market  for  the  arti- 
cle." The  converse  of  tbe  proposition  shoald 
be  true  where  the  seller  suffers  from  the 
breach  by  the  buyer. 
Much  reliance  is  placed  by  the  defendants 
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upon  Dtflph  T.  Machinery  C!o.,  28  Fed.  653. 
In  that  case  the  parties  were  competitors  in 
the  business  of  manufacturing  and  selling 
washing  machines,  and  to  obviate  the  conse- 
quences  to  each  other  of  competition  a  con- 
tract was  made  between  them  to  divide  the 
profits  on  sales,  upon  the  basis  of  a  fixed 
manufacturers'  price  for  a  term  of  years. 
Under  the  contract,  the  plaintiff  was  obliged 
to  deliver  a  certain  number  of  his  macblnee 
at  a  certain  price  each  year,  as  the  defendant 
should  order  from  time  to  time;  or  th&  plain- 
tiff was  to  have  the  option  of  manufacturing 
ftll  machines  sold  by  both  parties.  After  a 
year  the  defoadant  terminated  the  contract 
by  notice,  and  the  pL^lntifF  sued  for  damages 
measured  by  the  difference  between  the  coat 
and  the  contract  price.  As  I  read  the  opin* 
Ion  of  Judge  Wallace,  it  assumes  tliat  there 
was  a  market  for  the  sales  of  such  articles, 
and  he  held  that  the  measuie  of  damages 
was  the  difference  between  what  the  plalntifT 
would  have  been  entitled  to  if  he  had  built 
all  the  machines  during  the  term  of  the'  con- 
tract, viz.  their  market  value,  and  the  con- 
tract price.  Bis  citation  of  Manufacturing  Oo. 
T.  Armstrong,  L.  B.  9  Q.  B.  473,  seems  to 
show  his  understanding  of  the  exception  tc 
the  general  rule.  It  was  there  said  by  Jus- 
tice Blackburn:  "Where,  from  the  nature  of 
the  article,  there  Is  no  market  In  which  it  can 
be  obtained,  this  rule  [the  general  rule]  Is  not 
applicable."  However  appropriate  the  appli- 
cation of  the  general  rule  may  have  been  to 
that  case,  I  do  not  consider  it  as  atk  authori- 
ty for  its  application  upon  the  fagts  of  the 
present  case.  The  leading  case  in  this  state, 
of  Masterton  v.  Mayor,  etc.,  7  Hill,  61,  lllu&- 
trates  an  application  of  the  rule  that  the  dif- 
ference between  the  cost  and  the  contract 
price  will  be  allowed  if  there  is  no  market 
value  for  the  article.  In  that  case  the  plain- 
tiff had  contracted  with  the  city  of  Brooklyn 
to  furnish  certain  marble  for  the  city  hall, 
and  Nelson,  C.  J.,  observed  in  his  opinion: 
"If  there  was  a  market  value  of  the  artide 
in  this  case,  the  question  would  be  a  simple 
one.  As  there  Is  none,  however,  the  parties 
will  be  obliged  to  go  into  an  Inquiry  as  to  the 
actual  cost  of  furnishing  the  article  at  the 
place  of  delivery."  At  another  place  be  says: 
"When  the  article  has  no  market  value,  an 
investigation  into  the  constituent  elements  of 
the  cost  to  the  party  who  has  contracted  to 
furnish  it  becomes  necessary;  and  that,  com- 
pared with  the  contract  price,  will  afford  the 
measure  of  damages."  Applying  the  princi- 
ple of  that  decision  to  the  present,  case,  we 
have  ample  authority  for  saying  that,  as  sili- 
cate of  6oda  was  an  article  which  had  no 
market  value,  in  the  ordinary  sense,  but  was 
usually  manufactured  upon  orders  given  by 
consumers,  the  manufacturer,  whose  contract 
to  furnish  it  is  broken  by  the  refusal  of  the 
vendee  to  take  it.  Is  entitled  to  recover  as 
his  damages  the  profits  which  the  perform- 
ance of  the  contract  by  the  vendee  would 
have  produced  to  him,  or  the  difference  be- 


tween what  It  would  cost  htm  to  menufac- 
tore  and  deliver  It  under  the  contract  and  the 
price  agreed  therein  to  be  paid  by  the  ven- 
dee. A  comparatively  recent  case  in  Eng- 
land Is  much  in  point.  In  the  case  of  SUk- 
stone  &  D.  OotO.^  &  Iron  Co.  v.  Joint-Stock 
Goal  CkK,  36  Law  T.  (N.  S.)  668,  decided  in 
the  exchequer  division,  the  plaintiff  com- 
pany, colliery  owners,  contracted  to  supply, 
and  the  defendant  company,  dealers  in  coal 
La  London,  contracted  to  purchase,  3,250  tons 
of  Old  Silkstone  coal,  at  198.  a  ton,  to  be  de- 
livered to  and  taken  by  the  defendant  at  the 
pit's  mouth  in  equal  monthly  quantities,  ex- 
tending over  a  period  of  nine  months.  Dur- 
ing several  of  the  months  the  defendant 
failed  to  send  wagons  forward  to  accept  the 
fuQ  quantity  it  was  bound  to  accept,  and 
which  the  plaintiff  was  ready  and  willing  to 
supply  in  such  months,  and  the  defendant 
therein  made  default  The  coal  of  the  plain- 
tiff's colliery  was  of  a  perishable  nature,  de- 
teriorating rapidly  In  quality  if  stacked  or 
stored  above  ground,  and  it  was  not  the  ordi- 
nary course  of  business  for  the  colliery  owner 
to  raise  such  coial,  except  to  supply  contracts 
previously  entered  Into.  It  was  raised,  as 
far  as  iMsslble,  from  day  to  day,  to  supply 
the  wagons  arriving  to  receive  It,  into  which 
it  was  delivered  directly  from  the  pit's 
mouth.  The  coal  already  raised,  but  not 
taken  by  purchasers,  could  be,  and  frequent- 
ly was,  sold  in  small  quantities  in  the  London 
Coal  Exchange.  In  an  action  brought  by  the 
plaintiff  to  recover  damages  from  the  defend- 
ant for  a  breach  of  the  contract  In  failing  to 
take  the  full  monthly  quantity,  it  was  held 
that  the  amount  of  damages  the  plaintiff  was 
entitled  to  recover  was  the  difference  be- 
tween the  cost  of  raising  the  coal,  added  to 
the  value  of  the  coal  Itself  remaining  un- 
raised  in  the  mine,  and  the  contract  price. 
In  that  case  the  contention  of  the  defendants 
was  that  the  proper  measure  of  damage  was 
the  difference  between  the  price  at  which  the 
coal  could  have  been  sold  as  raised  coal  and 
the  contract  price.  It  was  said  by  Kelly,  C 
B.:  "It  appears  most  clearly  from  the  case 
that,  if  the  plaintiffs  had  raised  the  coal,  and 
brought  It  to  the  pit's  mouth,  and  endeav- 
ored to  sell  it,  the  result  of  such  proceeding 
would  have  been  the  deterioration  of  the  coal 
from  day  to  day  until  a  purchaser  could  have 
been  found  for  it;  and  that,  even  if  one  had 
been  found,  it  would  have  been  very  uncer- 
tain whether  the  price  that  would  have  been 
obtained  would  have  been  equal  to  that 
which  the  defendants  had  contracted  to  pay. 
*  •  •  Under  these  circumstances  It  ap- 
pears to  me  to  be  that  we  have  only  to  con- 
sider what  is  the  amount  t>f  the  profit  that 
the  plaintiffs  would  have  gained  by  the  de- 
fendants performing  their  contract.  They 
would  undoubtedly  have  gained  the  differ- 
ence between  the  amount  of  their  expendl- 
tur»4n  raising  the  coal,  added  to  the  value  of 
the  coal  Itself  had  it  remained  nnraised  and 
unsold  la  the  mine,  and  the  contract  price  of 
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19s.  per  ton,  which  they  would  have  received 
for  the  coal  had  the  contract  been  duly  per- 
formed,  and  that  difference  Is  the  sum  which 
the  plaintiffs  are  entitled  to  recover."  That 
case  seems  to  have  been  well  considered,  and 
is  quite  similar,  in  Its  facts,  to  the  present 
one.  I  think  we  should  conclude  that  there 
was  no  error  In  the  instruction  given  by  the 
trial  judge  to  the  Jury,  and  this  conclusion 
makes  it  unnecessary  for  us  <.o  consider  any 
ot  the  other  exceptions  In  the  case.  The 
Judgment  appealed  from  should  be  affirmed, 
with  costa    All  concur.   Judgment  affirmed. 


a48  N.  T.  372) 

KNISLBY  T.  PRATT  et  al. 
(Oonrt  of  Appeals  of  New  York.  Feb.  18, 1896.) 
Mastek  and  Sbrvast— Assomptiok  op  Risks. 
Laws  1890,  c.  398,  g  12,  imposing  a  pen- 
alty on  the  owner  of  factories  in  which  women 
are  employed  for  failure  to  cover  cogwheels,  does 
not  prevent  a  woman  from  assuming  the  obvious 
risks  from  uncovered  cogwlieels.  Vann,  J.,  dis- 
senting.    26  N.  Y.  Supp.  1010,  reversed. 

Appeal  from  supreme  court,  general  term. 
Fifth  department. 

Action  by  Sarah  Knlsley  against  Pascal  P. 
Pratt  and  others,  b^om  a  Judgment  of  the 
general  term  (26  N.  Y.  Supp.  1010)  granting 
plaintiff  a  new  trial,  defendants  appeal.  Re- 
versed. 

John  S.  Milbum,  for  appellants.  H.  O.  Day, 
for  respondent. 

BARTLBTT,  J.  The  plaintiff  seeks  to  re- 
cover damages  for  loss  of  her  left  arm,  caus- 
ed by  the  alleged  negligence  of  the  defend- 
ants, who  were  the  proprietors  of  a  bard- 
ware  factory,  where  plaintiff  was  employed 
at  the  time  of  the  accident  in  operating  what 
Is  known  as  a  "punching  machine."  A  per- 
son using  this  machine  is  seated  at  a  bench, 
the  top  of  which  Is  about  32  inches  from 
the  floor  and  covered  with  plank  about  5 
Inches  In  thickness.  The  machine  is  about 
22  inches  wide  and  4  feet  high,  with  an  iron 
bed  plate  bolted  to  the  bench.  Two  iron 
posts  4  feet  high,  connected  at  the  top  by  an 
iron  crossplece.  make  a  substantial  frame 
for  the  machine.  Near  the  top  is  a  shaft, 
passing  through  the  posts,  on  one  end  of 
which  Is  a  drum  and  belt  connecting  with 
shafting;  on  the  other  end  are  a  small  cog- 
wheel, about  seven  inches  in  diameter,  run- 
ning close  to  the  frame,  and  outside  of  it, 
and  a  large  fly  wheel.  Immediately  under 
this  shaft  is  another  shaft,  having  a  cog- 
wheel about  two  feet  In  diameter,  which  is 
operated  from  the  cogwheel  on  the  upper 
shaft  In  the  center  of  the  lower  shaft  is  an 
iron  rod,  to  which  is  attached  a  punch,  ar- 
ranged on  an  eccentric  so  that  the  revolu- 
tion of  the  shaft  causes  the  punch  to  lift 
and  lower  60  times  per  minute.  There  was 
no  shifter  to  throw  off  the  belt  so  as  to  stop 
the  machine,  and  the  cogwheels  were  un- 
guarded.   The  plaintiff,  the  machine  being 


In  motion,  was  engaged  in  cleaning  It,  which 
consisted  In  rubbing  the  dirt  and  oil  off  the 
punch  and  uprights  with  a  piece  of  waste, 
held  in  her  left  hand;  and  In  some  way  her 
hand  was  caught  between  the  cogwheels, 
causing  such  injuries  to  It  and  the  arm  as  to 
necessitate  amputation  of  the  latter  near  tbe 
shoulder.  Plaintiff,  being  of  full  age,  otteiv 
ed  the  employ  of  defendants  in  May  or  June, 
1890,  and  the  accident  happened  September 
24,  1891.  She  testlfled  that  she  worked,  off 
and  on,  about  three  months  on  these  punch- 
ing machines  prior  to  the  accident,  some- 
times an  hour,  sometimes  half  a  day,  at  a 
time,  as  required;  that  up  to  the  time  of  the 
accident  she  bad  worked  twelve  different 
times,  on  different  days,  upon  one  of  the 
punching  machines,  and  had  cleaned  It  about 
seven  or  eight  times.  It  is  Insisted,  on  behalf 
of  the  plaintiff  that,  even  if,  under  the  ad- 
mitted facts,  she  would  by  the  rules  of  the 
common  law  be  deemed  to  have  assumed, 
not  only  the  ordinary,  but  the  obvious,  risks 
of  the  business,  yet  the  provisions  of  the 
statute  commonly  known  as  the  "Factory 
Act"  would  enable  her  to  recover.  Laws 
1890,  p.  753,  c.  898,  amending  Laws  1886,  c 
409,  entitled,  "An  act  to  regulate  the  employ- 
ment of  women  and  children  In  manufac- 
turing establishments  and  to  provide  for  In- 
spectors to  enforce  the  same."  The  com- 
plaint makes  no  reference  to  the  statute,  but 
charges  the  defendants  In  the  usual  way 
wlth  neglect  to  provide  safe  and  suitable 
machinery  and  a  safe  and  proper  place  In 
which  to  work.  The  statute  was  referred  to 
at  the  trial  in  the  general  term,  and  on  the 
argument  before  this  court.  We  shall  there- 
fore consider  this  case  as  presenting  the 
question  whether  the  plaintiff  is  endtled  to 
recover  by  reason  of  this  statute,  even  If, 
under  the  principles  of  the  common  law,  as 
applied  to  the  facts,  she  had  assumed  the 
obvious  risks  of  the  employment 

The  statute  (Laws  1880.  p.  756,  c.  398,  f 
12)  provides  that  it  shall  be  the  duty  of  the 
owner  of  any  manufacturing  establishment 
to  furnish,  in  the  discretion  of  the  factory 
inspector,  belt  shifters,  for  the  purpose  of 
throwing  on  or  off  belts  or  pulleys.  It  also 
provides  absolutely  that  cogs  shall  be  proi>- 
erly  guarded.  Tbe  belt  shifter  is  out  of  tills 
case,  as  no  effort  was  made  to  prove  that 
the  Inspector  had  ordered  It  to  be  placed  on 
the  machine  which  injured  the  plaintiff,  and 
that  the  owner  had  failed  to  obey.  It  is  ad- 
mitted that  the  cogwheels  were  unguarded 
on  this  machine.  The  pl.<ilntiff  was  injured 
by  reason  of  that  condition  of  tbe  cogwheels, 
and  it  appears  that  a  piece  of  sheet  iron,  put 
in  between  the  upright  and  the  gear  wheels, 
would  have  protected  the  hand  of  the  oper- 
ative while  cleaning  the  machine  when  In 
motion.  It  was  not  unlawful  to  permit  plain- 
tiff to  clean  the  machine  when  in  motion,  as 
the  statute  provides  that  "no  female,  under 
the  age  of  21  years,  •  •  ♦  shall  be  al- 
lowed to  clean  machinery  when  In  motion.' 


Digitized  by 


Google 


N.  r.) 


KNISLET  f>.  PEATT. 


987 


Laws  1800,  p.  756,  c.  388,  {  12.  The  plaintiff 
was  over  21  years  of  age.  The  defendants 
are  chargeable,  therefore,  with  one  omlsBlon 
only  under  the  statute,  viz.  a  failure  to  prop- 
erly guard  the  cogwheels  of  the  punching 
machine.  In  order  to  austaia  the  judgment 
In  favor  of  plalntifF,  it  is  necessary  to  hold 
that,  where  tlie  statute  imposes  a  duty  upon 
the  employer  the  pei-formance  of  which  wUI 
afford  greater  protection  to  the  employe,  it  Is 
not  possible  for  the  latter  to  waive  the  pro- 
tection of  the  statute,  under  the  common- 
law  doctrine  of  obvious  rlslcs.  We  regard 
this  as  a  new  and  startling  doctrine,  calcu- 
lated to  establish  a  measure  of  liability  un- 
known to  the  common  law,  and  which  Is 
contrary  to  the  decisions  of  Massachusetts 
and  England  under  similar  statutes.  It 
should  be  remarked  at  the  outset  that  the 
factory  act  in  this  state  does  not,  in  terms, 
give  a  cause  of  action  to  one  suffering  an  in- 
Jury  by  reason  of  the  failure  of  the  employ- 
er to  discharge  bis  duty  thereunder.  An  ac- 
tion for  such  Injury  is  the  ordinary  common- 
law  action  for  negligence,  and  subject  to  the 
rules  of  the  common  law.  Caswell  v.  Worth, 
5  El.  &  Bl.  855.  The  principle  contended  for 
seems  to  rest,  if  It  can  be  maintained  at  all, 
upon  a  question  of  public  policy.  The  fac- 
tory act.  It  is  said,  is  passed  to  regulate  the 
employment  of  women  and  children,  and  im- 
poses upon  the  employer  certain  duties,  and 
subjects  him  to  specified  penalties  in  caae  of 
default;  that  a  sound  public  policy  requires 
the  rigid  enforcement  of  this  act,  and  It 
would  contravene  that  policy  to  permit  an 
employ^,  by  implied  contract  or  promise,  to 
waive  the  protection  of  the  statute.  We 
think  this  proposition  Is  essentially  unsound, 
and  proceeds  upon  theories  that  cannot  be 
maintained.  It  is  dilHcult  to  perceive  any 
difference  In  the  quality  and  character  of  a 
cause  of  action,— whether  It  has  its  origin  In 
the  ancient  principles  of  the  common  law, 
in  the  formulated  rules  of  modern  decisions, 
or  in  the  declared  will  of  the  legislature. 
Public  policy  in  each  case  requires  its  rigid 
enforcement,  and  it  was  never  urged  in  the 
common-law  action  for  negligence  that  the 
rule  requiring  the  employ^  to  assume  the 
obvious  risks  of  the  business  was  In  contra- 
vention of  that  policy.  It  Is  possible  that 
the  statute  imposes  upon  the  employer  duties 
under  which  he  did  not  rest  at  common  law. 
It  may  be  asked,  If  the  doctrine  of  obvious 
risks  Is  applied  to  the  statute,  under  what 
circumstances  could  the  employe  sue?  It  Is 
well  settled  that  the  risks  of  the  service  a 
servant  assumes  in  entering  the  employment 
of  a  master  are  those  only  which  occur  after 
the  due  performance  by  the  employer  of 
those  duties  which  the  law  enjoins  upon  him. 
Benzlng  v.  Stelnway,  101  N.  Y.  552,  5  N.  E. 
449;  McGovem  v.  Railroad  Co.,  123  N.  Y. 
280.  25  N.  B.  373.  The  rule  as  to  the  risks  of 
the  service,  or  ordinary  risks,  is  entirely  dis- 
tinct from  the  rule  of  obvious  risks,  and  if 
ibe  statute  has  added  to  the  duties  which  the 


law  enjoins  upon  the  employer  before  the 
servant  can  be  subjected  to  the  rule  of  or- 
dinary risks,  then  the  default  of  the  employ- 
er in  the  discharge  of  this  statutory  duty, 
resulting  In  Injury  to  the  employ^,  would  en- 
able the  latter  to  sue.  Such  a  construction  of 
the  statute  would  not  In  any  way  limit  the 
doctrine  of  obvloos  risks.  This  court  has 
frequently  recognized  the  general  rule  that, 
whenever  one  owes  another  a  duty,  whether 
such  duty  be  imposed  by  voluntary  contract 
or  by  statute,  a  breach  of  this  duty,  causing 
damage,  gives  a  cause  of  action.  In  Willy 
V.  Mulledy,  78  N.  Y.  314,  a  recovery  was  per- 
mitted against  a  landlord  who  had  failed  to 
provide  proi>er  fire  escapes,  as  required  by 
the  charter  of  the  city  of  Brooklyn.  In  Pau- 
ley V.  Lantern  Co.,  181  N.  Y.  95,  29  N.  B. 
999,  it  was  suggested,  for  a  failure  of  duty 
on  the  part  of  an  employer  under  the  factory 
act,  that,  in  addition  to  the  public  remedy 
for  the  enforcement  of  penalties,  the  Injured 
employe  had  his  action  for  damages.  We 
come,  then,  to  the  rule  of  the  assumption  of 
obvious  risks,  and  it  may  well  be  doubted 
whether  It  can  be  said  to  rest  wholly  upon 
the  Implied  agreement  of  the  employe.  The 
supreme  Judicial  court  of  Massachusetts,  In 
CMaley  v.  Light  Co.,  158  Mass.  135,  32  N.  E. 
1119,  use  this  language:  "The  doctrine  of 
the  assumption  of  the  risks  of  his  employ- 
ment by  an  employe  has  usually  been  consid- 
ered from  the  point  of  view  of  a  contract,  ex- 
press or  implied;  but  as  applied  to  actions  of 
tort  for  negligence  against  an  employer,  it 
leads  up  to  the  broader  principle  expressed 
by  the  maxim,  'Tolentl  non  fit  Injuria.'  One 
who,  knowing  and  appreciating  a  danger, 
voluntarily  assumes  the  risk  of  It,  has  no 
Just  cause  of  complaint  against  another  who 
Is  primarily  responsible  fcH*  the  existence  of 
the  danger.  As  between  the  two,  his  volun- 
tary assumption  of  the  risk  absolves  the  oth- 
er from  any  particular  duty  to  him  in  that 
respect,  and  leaves  each  to  take  such  chancy 
as  exist  in  the  situation,  without  a  right  to 
claim  anything  from  the  other.  In  such  a 
case,  there  Is  no  actionable  negligence  on  the 
part  of  him  who  Is  primarily  responsible  for 
the  danger." 

Where  the  obvious  risks  of  the  business  re- 
sult in  Injury,  the  inability  of  the  employe 
to  sue  Is  due  to  the  fact  that  he  voluntarily 
assumed  those  risks,  not  necessarily  under 
an  Implied  contract  to  do  so,  but  by  an  Inde- 
'  pendent  act  of  waiver,  evidenced  by  his  en- 
tering the  employment  with  a  full  knowledge 
of  all  the  facts.  This  distinction  Is  not,  how- 
ever, of  great  Importance,  In  the  view  we 
take  of  the  statute,  and  Its  effect  upon  the 
rights  of  the  parties.  We  are  of  opinion 
that  there  is  no  reasonf  In  principle  or  author- 
ity why  an  employe  should  not  be  allowed  to 
assume  the  obvious  risks  of  the  business,  as 
well  under  the  factory  act  as  otherwise. 
There  Is  no  rule  of  public  policy  which  pre- 
vents an  employe  from  deciding  whether,  in 
view  of  Increased  wages,  the  difficulties  of 
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obtaining  employment,  or  other  enffldent  rea> 
sons,  it  may  not  be  wise  and  prudent  to  ac- 
cept employment  subject  to  the  rule  of  ob- 
vious rlslcs.  The  statute  does,  indeed,  con- 
template the  protection  of  a  certain  class  of 
lalmrers,  but  it  does  not  deprive  them  of 
their  free  agency  and  the  right  to  manage 
their  own  affairs.  In  Massachusetts  they 
have  a  statute  called  the  "Employers'  Lia- 
bility Act"  (St  188T,  c.  270).  It  provides 
for  a  civil  remedy  at  the  suit  of  the  in- 
jured party  in  express  terms.  In  the  case  of 
O'Maley  v.  Light  Co^  158  Mass.  135,  32  N. 
E.  1119,  which  was  brought  under  this  stat- 
ute to  recover  damages  for  injuries  received 
by  the  plaintiff,  who,  wliile  wheeling  coal 
In  a  barrow  on  a  run  in  one  of  defendant's 
coal  sheds,  fell  off  and  was  injured,  it  was 
held  that  It  was  a  defense  to  the  action  to 
show  that  plaintiff,  when  he  entered  upon 
the  employment,  knew  and  fully  appreciated 
the  danger  to  which  he  was  to  be  exposed, 
A  few  extracts  from  the  opinion  will  show 
how  the  statute  has  been  construed  in  Mass- 
achusetts. '  The  learned  Judge  says:  "If  the 
action  were  at  common  law,  it  would  be  too 
plain  for  argument  that  the  plaintiff  took  the 
risk  of  such  accidents  as  that  which  hap- 
pened; •  •  •  but  it  is  contended  that,  un- 
der the  statute  referred  to,  the  rule  la  differ- 
ent. *  *  •  The  statute  does  not  attempt 
to  take  away  the  right  of  the  parties  to  make 
such  contracts  as  they,  choose,  which  wiU 
establish  their  respective  rights  and  duties, 
*  *  *  It  would  be  unreasonable  to  attempt 
to  require  everyone  hiring  lalxirers  to  have 
the  safest  place  and  t)est  machinery  possible 
for  carrying  on  his  business.  It  would  be 
an  unwarranted  construction  of  the  statute, 
which  would  tend  to  defeat  its  object,  to  hold 
that  laborers  are  no  longer  permitted  to  con- 
tract to  take  the'  risk  of  working  where  there 
are  peculiar  dangers  from  the  arrangement 
of  the  place  and  from  the  Idud  or  quality  of 
the  machinery  used.  Nothing  but  the  plain- 
est expression  of  Intention  on  the  part  of  the 
legislature  would  warrant  giving  the  statute 
such  an  interpretation.  We  have  no  doubt 
that  anyone  may  expressly  contract  to  take 
the  obvious  risks  of  danger  from  inferior  or 
defective  machinery,  as  well  since  the  enact- 
ment of  this  statute  as  before."  Ooodridge 
V.  Mills  Co.,  160  Mass.  234,  85  N.  B.  484,  was 
another  case  under  the  same  statute,  and 
involved,  as  does  the  case  at  bar,  uncovered 
or  unguarded  gears.  It  was  held  plaintiff 
could  not  recover.  The  case  of  Brltton  v. 
Cotton  Co.,  L.  R.  7  Exch.  130,  involved  the 
construction  of  the  English  act,  7  Vict.,  c. 
15,  which  imposed  on  the  defendant  the  un- 
qualified duty  to  fence  the  fly  wheel  connect- 
ed with  the  steam  engine  or  other  motive 
power.  This  duty  it  failed  to  perform,  and 
plalntilTs  intestate,  on  the  sixth  morning  of 
his  employment,  undertook  to  grease  the 
bearings  between  the  fly  and  spur  wheels, 
was  caught  by  the  fly  wheel,  and  killed. 
The  plaintiff  recovered,  on  the  ground  that 


the  dangerous  character  of  the  employment 
was  not  so  obvious  that  deceased  must  nec- 
essarily have  been  taken  to  have  known  it. 
It  is  clear,  from  the  lauguage  of  the  court, 
that  the  doctrine  of  obvious  risks  would  iiave 
been  applied  had  the  facts  warranted  it. 
Bramwell,  B.,  said  (page  138):  "They  are 
In  default  to  begin  with,  and  the  mere  cir- 
cumstance that  the  deceased  entered  on  a 
dangerous  employment  does  not  exonerate 
them,  unless  be  knew  the  nature  of  the  risk 
to  which,  in  consequence  of  the  default,  he 
was  exposed."  Pigott,  B.,  said:  "I  do  not 
think  we  can  safely  say  that  he  must  have 
known  the  risk  he  was  running.  Ihe  place 
was,  no  doubt,  a  dangerous  place,  but  he 
may  very  well  have  Ijeen  ignorant  of  the 
real  nature  of  the  risk." 

The  facts  in  the  case  at  bar,  whether  If 
be  considered  as  an  action  for  negligence  at 
common  law  or  under  the  statute,  show  con- 
clusively that  the  plaintiff  asstimed  the  ob- 
vious risk  of  working  on  the  machine  In 
operating  which  she  was  injured.  It  is  in>- 
posslble  not  to  feel  great  sympathy  for  this 
unfortunate  plaintiff,  who  has  been  maimed 
for  life,  but  her  recovery  is  barred  by  legal 
principles  that  are  salutary  and  proper  In  the 
general  '  administration  of  Justice.  The  or- 
der of  the  general  term  should  be  reversed, 
and  Judgment  ordefed  for  defendants  against 
plaintiff,  on  nonsuit,  with  costs.  All  concur, 
except  HAIOHT,  J.,  not  sitting,  and  VANN, 
J„  dissenting.   Ordered  accordingly. 


att  N.  T.  441> 

KNOX  V.  EDEN  MUSEB  AMEKICAIN 

CO..  Limited. 

(Court  of  Appeals  of  New  York.     Feb.  18,  1890.) 

Corporations — Cbrtipicatcs  of  Stocs— Nkooita.* 

BIUTT— DNADTSORIZED  TbaSSFER  BT  EUPUITB 

— RioHTs  or  Corporation — Nbqliobncb. 

1.  The  character  of  complete  negotiability 
does  not  attach  to  stock  certificates  so  as  to  make 
a  transfer  to  a  tx>na  fide  paichosei  equivalent  to 
actual  title,  though  there  was  no  agency  in  the 
transferror,  and  thp  certificate  had  been  lost  with- 
out fault  of  the  true  owner,  or  had  been  obtained 
by  theft  or  robliepy;  and  the  owner  of  a  stock  cer- 
tificate, lost  without  his  negligence,  or  stolen,  has 
the  right  to  reclaim  it  from  the  hands  of  one  into 
whose  possesdou  it  subsequentiy  comes,  though  a 
irana  flda  holder 

2.  Where  a  corporation  delivers  to  the  man- 
ager of  its  business  surrendered  certificates  of 
stock  containing  blank  indorsements,  with  direc- 
tions to  cancel  them,  and  such  employ^  transfers 
them  to  a  purchaser  in  good  faith,  tlie  title  of  the 
purchaser,  as  against  the  corporation,  cannot  l>e 
upheld  on  the  ground  of  :he  implied  agency  of  snch 
employe  to  transfer  them.  25  N.  ¥.  Supp.  104, 
and  20  N.  7.  Supp.  482.  reversed. 

31.  In  an  action  against  a  corporation,  for 
damages  for  refuna^  to  transfer  to  plaintiff  on  its 
books  certain  certificates  of  stock,  it  appeared  that 
such  certificates  were  surrendered  to  the  com- 
pany to  be  canceled,  and  that  new  certificates 
were  bsned  in  their  stead;  tiiat  the  surrendered 
certificates  bad  on  them  blank  assignments;  that, 
instead  of  being  canceled,  as  required  by  defend- 
ant's by-laws,  they  were  placed,  onoanoeled,  in  its 
safe,  to  which  its  manager  had  access;  that  it 
directed  such  manager  to  cancel  such  certificates; 
that  he  afterwards  took  them  from  the  safe  and 
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frnnsferred  them  as  collp^eral  to  pUlntlff,  who 
took  tiiem  in  good  faitii;  and  that  aach  manager 
had  been  in  defendant's  employ  for  aeveral  years, 
and  it  had  perfect  confidence  in  his  integrity. 
Held,  that  defendant  was  not  cliargeable  with  any 
negligence  giving  olaintiS  a  right  of  action  for  the 
injury  caused  by  snch  employ l^a  fraadulent  ose  of 
the  certificates.  25  N.  Y.  Supp.  164,  and  26  N. 
T.  Supp.  482.  rerersed. 

4.  The  fact  thav  a  corporation  fails  in  a  sin- 
gle Instance  and  under  peculiar  drcomstances  to 
cancel  surrendered  certificates  of  stock  as  re- 
quired by  its  by-laws,  and  leaves  them,  uncanceled, 
where  they  Lre  accessible  to  an  empIoy6  in  which 
it  has  confidence,  does  not  constitute  actionable 
negligence  as  to  one  to  whom  such  employ^  after- 
wards transfers  the  stock,  and  who  takes  it  in 
good  faith. 

Appeal  from  supreme  cotirt,  general  tenn. 
First  department. 

Action  by  Bdward  M.  Knox  against  the 
Eden  Musee  Americaln  Ciompany,  Limited,  to 
recover  damages  for  defendant's  refusal  to 
transfer  to  plaintiff  on  its  books- certain  shares 
of  its  capital  stock.  From  a  Judgment  of  the 
general  term  (26  N.  T.  Supp.  482)  affirming  a 
judgment  In  favor  of  plaintiff,  entered  on  the 
report  of  a  referee  (25  N.  Y,  Snpp.  164),  de- 
fendant appeals.     Revened. 

Appeal  from  the  decision  of  the  general 
term  of  the  E^lrst  department,  affirming  the 
judgment  entered  on  the  report  of  a  referee, 
which  report  was  as  follows: 

"Findings  of  Fact. 

"First  The  defendant,  tbe  SSden  Knsee 
Americaln  Company,  Umited,  iSi  and  at  all 
the  times  her^]^after  mentioned  was,  a  busl- 
tiees  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  this  state,  to 
wit  chapter  611  of  the  Laws  of  1876.  The 
capital  stock  of  the  company  was  at  first  the 
sum  of  four  hundred  thousand  dollars,  divid- 
ed into  four  thousand  shares  of  the  par  value, 
of  one  hundred  dollars  each;  but  after  the 
Incorporation,  and  prior  to  the  times  herein- 
after mentioned,  the  capital  was  reduced  to 
the  sum  of  three  hundred  and  thirty  tbonsand 
dollars,  divided  Into  three  thousand  three  hun- 
dred shares,  of  the  par  value  of  one  hundred 
dollars  each,  all  of  which  had  been  fully  is- 
sued and  were  outstanding  prior  to  April  1, 
1891. 

"Second.  Under  the  i>owers  conferred  upon 
it  by  statute  the  defendant  had  adopted  by- 
taws,  regulating,  amongst  other  things,  the 
issue  and  transfer  of  certificates  of  its  stock, 
and  imposing  upon  certain  of  its  officers  va- 
rious duties  with  respect  to  such  Issue  and 
transfer.  The  method  of  issue  and  transfer 
of  certificates  was  prescribed  by  sections  2 
and  3  of  article  3  of  the  by-laws,  which  were 
as  follows,  viz.:  'Sec.  2.  Oertiflcates  of  stock 
shall  be  numbered  and  registered  In  the  order 
in  which  they  are  issued,  and  shall  be  signed 
by  the  president  or  vice  president,  and  coun- 
tersigned by  the  treasurer,  and  the  seal  of  the 
company  shall  be.  affixed  thereto.  All  cer- 
tificates shall  be  bound  in  a  book,  and  shall  be 
Issued  In  consecutive  order  therefrom;  and 
tu  the  marglp., thereof  s^all  be  entered  the 


name  of  the  person  owning  the  shares  therein 
represented,  with  the  number  of  shares,  and 
the  date  thereof.  Each  certificate  shall  be  re- 
ceipted for  in  the  certificate  book.  All  oertifl- 
cates exchanged  or  returned  to  the  company 
shall  be  canceled  by  the  secretary,  and  such 
canceled  certificates  pasted  in  their  original 
place  in  the  certificate  book;  and  no  new  cer- 
tificate Shan  be  issued  until  the  old  certificate 
has  been  thus  canceled  and  returned  to  its 
original  place  in  said  book.  Sec.  3.  Transfers' 
of  shares  shall  only  be  made  upon  the  books 
of  the  company  by  the  bolder  in  person,  or  by 
power  of  attorney  dtity  executed  and  acknowl- 
edged and  filed  with  the  secretary  of  the 
company,  and  on  the  surrender  of  the  certifi- 
cate or  certificates  of  such  shares.'  By  other 
by-laws  it  was  further  provided  that  it  should 
be  the  doty  of  the  president  'to  sign  all  cer- 
tificates of  stock  of  the  company,'  of  the  treas- 
urer 'to  countersign  all  certificates  of  stock 
signed  by  the  president'  aiid  of  the  secre- 
tary to  'affix  the  seal  of  the  company  to  all 
certificates  of  stock  when  signed  by  the  pres- 
ident and  countersigned  by  the  treasurer,*  and 
that  the  secretary  should  liave  charge  of  the 
certificate  book,  transfer  books,  and  stock 
ledgM.'  'The  plaintiff  had  no  knowledge  of 
the  byrlaws. 

■Third.  Foe  a  numb^  of  yean  prior  to  May 
8,  1891,  and  down  to  October  or  November  in 
the  year  1891,  Ernest  Andre  Jnrgens  was  in 
the  employ  of  the  defendant  as  general  man- 
ager of  its  business,  which  vras  the  carrying 
on  of  a  museum  or  place  pf  show  and  entw- 
tainment  in  Twenty-Third  street  in  the  city 
of  New  York.  The  office  of  the  company  was 
in  the  same  bulldtng  with  its  museum,  and 
Jnrgens,  subject  to  the  oversight  of  the  presi- 
dent was  in  charge  of  both  the  office  and  the 
museum.  The  stock  certificate  book  was  kept 
in  a  safe  in  the  office.  In  April  and  May, 
1891,  and  for  some  time  prior  thereto,  one 
Frank  M.  Reynolds  was  in  the  employ  of  the 
defendant  as  a  clerk.  Dining  the  years  he 
had  been  employed  by  the  company  Jnrgens 
had  been,  so  far  as  they  were  aware,  perfect- 
ly honest  and  nothing  had  come  to  the  knowl- 
edge of  the  company  prior  to  October,  1881, 
which  would  lead  them  to  suppose  that  Jur- 
gMis  was  not  honest  and  trustworthy.  Dnr> 
Ing  the  time  of  his  employment  by  tiie  com- 
pany he  had  been  Intrusted  with  money  and' 
Jewels  to  the  value  of  more  than  $50,000,  and 
he  had  faithfully  fulfilled  bis  trust  with  ref- 
erence to  the  same. 

"Fourth.  About  May  8,  1891,  Reynolds  ap- 
plied to  the  idalntiff  for  a  loan  of  ;$'2,SU0  to 
himself  and  Jnrgens,  by  the  discount  of  his 
(Reynolds')  note,  indorsed  by  Jurgens. 
Plaintiff  declined  to  make  such  loan  or  dis- 
count unless  security  was  furnished,  where- 
upon Reynolds  offered  to  give  as  security 
twenty  shares  of  the  capital  stock  of  the  de- 
fendant which  he  stated  to  pUUntiff  belong- 
ed to  him  or  Jurgens.  The  plaintiff  thereup-: 
on  consented  to  discount  Reynolds'  note,  in- 
dorsed by  Jurgens,  on  the  pledge  of  twenty. 
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shares  of  the  capital  stock  of  the  defendant 
as  collateraL  FlauitUI  knew  that  Heynolds 
and  Jurgens  were  in  the  employ  of  the  de- 
fendant, and  believed  that  Jnrgens  was  its 
managing  director. 

"Fifth.  Thereafter,  and  on  or  about  the 
day  last  aforesaid,  Keynolds  presented  to 
the  plaintiS  four  certificates  of  stock  of  the 
defendant,  nnmbered,  dated,  and  In  the 
names  of  stockholders,  as  follows:  Certifi- 
cate No.  221,  dated  April  2»,  ItfiMi,  in  the 
name  of  Mrs.  Kra  M.  Chase;  certificate  No. 
407.  dated  October  7,  lasa,  in  the  name  of 
Mrs.  Uattie  I^  Hlish;  certificate  No.  41)8,  dat- 
ed October  7,  USiSi,  in  the  name  of  Mrs.  Uat- 
tie L.  Blish;  cerUficate  No.  517,  dated  De- 
cember, ItftH),  in  the  name  of  ISeUg^t)erg  & 
Co.  £ach  of  the  certificates  was  In  the 
regular  and  proper  form  of  stock  certificate 
Issned  by  the  defendant,  was  duly  and  regu- 
larly signed  by  its  president  and  counter- 
signed by  its  treasurer,  and  bore  the  Impress 
of  its  corporate  seal,  and  each  certificate  set 
forth  that  the  person  named  therein  was  the 
owner  and  entitled  to  five  shares  of  the  capi- 
tal stock  of  the  defendant,  which  were  trans- 
ferable only  on  the  boolts  of  the  defendant 
in  person  or  by  attorney  on  surrender  of 
the  certificate.  Each  of  the  certificates 
had  printed  upon  it  as  an  indorsement  the 
usual  blank  form  of  power  of  attorney  to 
transfer,  and  the  powers  of  attorney  on  cer- 
tificates Nos.  487,  488,  and  517  were  duly 
signed  in  blank  by  the  respective  persons 
named  In  the  certificates  as  the  owners 
thereof.  The  power  of  attorney  indorsed 
on  certificate  No.  221  was  signed  by  Ifiva  M. 
Chase,  the  person  named  in  the  certificate  as 
the  owner  thereof,  but  the  name  of  iseligs- 
berg  &  Co.  was  written  in  the  power  of  at- 
torney as  the  persons  to  make  transfer  of 
the  certificate. 

"Sixth.  On  the  receipt  of  the  certificates 
of  stock  and  the  note  of  Uenyolds  for  $2,51)0, 
Indorsed  by  Jurgens,  the  plalntltr  examined 
the  certificates,  and  on  them  as  security  dis- 
counted the  note,  paying  the  proceeds  there- 
of to  Reynolds.  When  the  note  became  due, 
It  was  renewed,  and  a  new  note  for  $2,500, 
made  by  Reynolds  and  indorsed  by  Jurgens, 
was  given  in  its  stead.  Un  the  maturity  of 
this  second  note  the  sum  of  $500  was  paid 
on  account  of  it,  and  two  notes  of  $1,000 
each,  made  and  indorsed  in  like  manner  as 
the  former,  one  payable  in  two  months  and 
the  other  in  three  months,  were  given  to 
plaintiCT.  When  the  first  of  these  notes  came 
due,  $200  was  paid  on  account  of  it,  and  a 
renewal  note  for  $800  was  given.  The  sec- 
ond note  of  $1,000  became  due  January  18, 
1892,  but  was  not  paid  at  maturity,  nor  was 
the  renewal  note  of  $800  which  became  due 
March  2,  1892,  paid,  though  both  were  duly 
presented  for  payment,  and  demand  of  pay- 
ment made.  Both  tiave  remained  wholly  un- 
paid, and  are  now  in  the  possession  of  the 
plaintiff  as  bolder  and  owner.  On  or  about 
Tebruary  9,  181^,   after   the  said   renewal 


note  of  $1,000  had  gone  to  protest,  and  be- 
fore the  said  note  of  $800  matured,  Reynolds 
notified  plaintiff  tliat  he  was  unable  to  pay 
any  part  of  the  indebtedness  aforesaid.  At 
the  time  of  the  discount  and  receipt  of  the 
certificates  the  plaintiff  did  not  observe  tliat 
in  the  indorsement  of  No.  Zil  the  name  of 
Seligsberg  &  Co.  was  inserted.  No  claim  is 
made  by  the  plaintiff  on  this  certificate 
The  statement  of  Reynolds  that  said  certifi- 
cates and  stock  belonged  to  him  or  Jurgens 
was  false  in  fact  and  fraudulent  so  far  as 
Jurgens  was  concerned.  The  certificates  had 
ceased  to  be  valid  certificates  of  stock,  and 
had  become  mere  vouchers,  t>elongiug  to  the 
defendant  In  accepting  the  alleged  certifi- 
cates from  Reynolds,  the  plaintiff  made  no 
inquiry  as  to  their  validity  or  genuineness 
beyond  an  examination  of  the  papers  them- 
selves. In  making  said  loan  he  relied  upon 
the  apiKirent  'validity  and  genuineness  of 
said  certificates,  and  he  l>elleved  the  same  to 
be  valid  and  genuine.  Ue  lielleved  the  state- 
ment made  by  said  Reynolds,  as  aforesaid, 
to  be  true. 

"SSeventh.  The  four  certificates  of  stock 
hereinbefore  referred  to,  and  the  twenty 
shares  of  the  defendant's  capital  originally 
represented  by  them,  were,  in  April,  1891, 
the  property  of  Seligsberg  &  Co.,  a  firm  of 
which  Theodore  Hellman,  who  was  and 
had  been  from  Its  organization  president  of 
the  defendant,  was  a  member.  In  April, 
1891,  Uenman  accepted  an  offer  for  the  sale 
of  this  stock  to  one  Slebrecht  at  $114  a  share. 
This  offer  was  made  through  Jurgens,  the 
manager  of  the  defendant.  Ueilman  took 
the  certificates.  Indorsed  as  descril>ed,  to  the 
office  of  the  company,  but,  learning  that  the 
purchaser  was  not  then  ready  to  pay  for 
the  stock,  he  left  the  certificates  there  in  the 
office  safe,  and  under  the  sole  care  and  con- 
trol of  Jurgens,  to  be  canceled  by  him  when 
iSIebrecht,  the  purchaser,  paid  for  the  shares. 
On  April  27.  1891,— which  was  about  three 
weeks  thereafter,— Siebrecht's  check  for  the 
purchase  price  of  the  stock  was  sent  to 
Ueilman  by  Jurgens,  with  a  new  certificate 
for  twenty  shares,  which  was  completely  ex- 
ecuted except  for  the  signature  of  the  presi- 
dent, which  had  not  yet  been  made  to  it. 
Hellman  accepted  the  check,  signed  the  new 
certificate  as  president,  and  returned  it  to 
Jurgens. 

"Eighth.  The  old  certificates  (being  the 
four  pledged  to  the  plaintiff  as  aforesaid), 
which  Hellman  had  left  In  the  safe  under 
the  care  of  Jurgens  at  the  company's  office, 
were  never  canceled  or  pasted  In  the  stock 
certificate  book.  They  were  not  shown  to 
Ueilman,  either  at  the  time  he  signed  the 
new  certificate  to  Slebrecht  or  any  other  time 
down  to  the  trial  of  this  action,  nor  did  he, 
at  the  time  he  signed  the  new  certificate,  'or 
at  any  time  until  January,  1892,  ask  for 
them,  or  Inquire  as  to  their  whereabouts,  or 
have  or  seek  any  knowledge  whatever  con- 
cerning their  cancellation  or  uoncancellation. 
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existence  or  nonexistence.  They  remained 
In  the  safe  till  after  the  new  certilicate  for 
twenty  shares  was  Issued  and  delivered  to 
Slebrecht,  and  were  thereafter  fraudulently 
taken  therefrom  by  Jurgens,  and  used, 
through  lieynolds,  in  obtaining  said  loan 
from  the  plaintllT. 

"Ninth.  The  safe  In  the  company's  office. 
In  which  Uellman  bad  left  the  old  certitl- 
cates,  contained  the  stocli:  certificate  booK 
and  the  stock  transfer  book  and  all  can- 
celed stock  certificates.  Jurgens  was  the 
only  person  who  had  the  combination  to  this 
safe.  No  officer  of  the  company  examined 
the  books  and  canceled  certificates  contained 
in  this  safe  from  the  said  27th  day  of  April, 
18U1,  till  the  2Uth  or  3Uth  day  of  Uctober, 
1891.  At  about  the  last-mentioned  time  Uell- 
man examined  the  books  and  papers  In  the 
safe,  but  failed  at  that  time  to  discover  that 
the  four  old  certfficates  aforesaid  were  un- 
canceled and  outstanding,  and  this  was  not 
discovered  by  any  officer  of  the  defendant 
tiU  January,  18U2. 

"Tenth.  No  other  officer  of  the  defendant 
took  any  part  in  the  surrender  of  the  four 
old  certificates,  and  none  other  (except  the 
treasurer)  took  any  part  in  the  Issue  of  the 
new  certificate,  and  he,  the  treasurer,  signed 
the  same  before  It  was  signed  by  the  presi- 
dent. The  secretary  had  never  attended  to 
any  of  the  details  of  the  transfer  of  stock 
and  the  issue  of  new  certificates.  The  acts 
of  canceling  surrendered  certificates  and 
pasting  them  In  the  certificate  book,  of  mak- 
ing out  new  ones  and  impressing  upon  them 
the  company's  seal,  had  always  been  done, 
when  done  at  all,  by  Jurgens;  and  it  was 
the  latter  alone  who  had  and  exercised  charge 
over  the  stock  book,  transfer  book,  and  can- 
celed certificates.  During  a  period  of  five 
or  six  years  prior  to  April  27,  18U1,  there 
had  taken  place  only  two  hundred  and  fifty 
transfers  of  the  defendant's  capital  stock 
upon  its  books.  The  actual  course  of  business 
usually  pursued  by  the  defendant  in  relation 
to  transfers  of  stock  was  as  follows:  The 
certificates  which  were  to  be  surrendered 
for  transfer  were  taken  to  the  office  of  the 
company  to  West  Twenty-Third  street.  A 
new  certificate  to  be  issued  in  place  of  those 
surrendered  would  be  filled  out,  and  this  new 
certificate,  after  being  signed  by  the  treasur- 
er, and  having  placed  upon  It  the  seal  of  the 
company,  would  be  presented  to  the  presi- 
dent of  the  company,  tt^ether  with  the  old 
certificate  in  lieu  of  which  it  was  Issued, 
canceled,  and  the  president  would  thereupon 
sign  the  new  certificate. 

"Eleventh.  The  action  of  the  president  of 
the  defendant  in  signing  a  new  certificate  of 
stock  in  the  place  of  the  four  certificates  then 
outstanding,  without  the  production  of  such 
outstanding  certificates,  and  without  ascer- 
taining that  they  had  been  canceled,  was  a 
violation  of  his  duty  under  the  by-laws  of 
the  company,  and  constituted  negligence  on 
the  part  of  the  defendant    The  failure  of  the 


defendant  and  of  Its  officers  and  directors 
to  exercise  any  proper  supervision  over  the 
transfer  of  the  old  certiflcates  and  the  issue 
of  the  new,  or  over  the  old  certificates  after 
they  had  been  left  with  Jurgens,  or  over  Jur- 
gens' conduct  with  reference  thereto,  and 
leaving  the  three  certificates  Nos.  497,  498, 
and  517  with  Jurgens  in  such  negotiable 
form  as  aforesaid,  also  constituted  negli- 
gence on  the  part  of  the  defendant;  and  the 
negligence  of  the  defendant  as  aforesaid  was 
the  cause  of  the  loss  to  the  plaintiff  of  the 
amount  so.  loaned  by  him  on  the  security  of 
said  three  certificates  to  the  extent  of  what 
would  have  been  their  value  if  they  had  been 
genuine;  and  in  respect  to  said  three  certlfl- 
catee  the  plaintiff  was  not  guilty  of  any  neg- 
ligence which  contributed  to  the  loss. 

"Twelfth.  On  May  10,  189*2,  the  plaintiff 
made  a  demand  up<Hi  the  defendant  for  the 
transfer  of  the  three  certificates  Nos.  497, 
498,  and  617,  as  aforesaid,  which  was  re- 
fused, and  thereupon  demanded  of  the  de- 
fendant the  value  of  fifteen  shares  of  Its 
stock,  which  was  also' refused.  Thereafter, 
and  on  the  same  day,  this  action  was  begun. 

"Thirteenth.  The  capital  stock  of  the  de- 
fendant was  worth,  at  the  time  of  the  de- 
mand aforesaid,  $114  a  share,  and  fifteen 
shares  thereof  were  worth  $1,710. 

"Conclusions  of  Law. 

"(1)  The  defendant  is  estopped  to  deny  the 
validity  and  genuineness  of  said  three  cer- 
tificates Nos.  497,  498,  and  517.  (2)  The 
plaintiff  is  entitled  to  recover  of  the  defend- 
ant the  damages  sustained  by  him  by  reason 
of  his  loan  of  money  on  the  faith  of  said 
certificates,  not  exceeding  the  value  of  the 
shares  represented  by  said  three  certificates 
Nob.  497,  498,  and  517,  If  the  «ame  had 
been  valid,  to  wit,  $1,710,  with  interest  from 
the  10th  day  of  May,  1892,  $109.72,  being 
in  all  $1,819.72,  with  costs  of  this  action." 

Charles  Steele,  for  appellant  Henry  D. 
HotchklBs,  for  respondent 

ANDREWS,  C.  J.  (after  stating  the  facts). 
The  rigid  rule  of  the  common  law  which 
prohibited  the  assignment  of  choses  in  ac- 
tion was,  in  England,  at  an  early  day,  relax- 
ed to  some  extent  to  conform  to  the  usages 
of  merchants  and  the  necessities  of  com- 
merce, and  at  length,  by  the  aid  of  statutes 
and  Judicial  decisions,  bills  of  exchange  and 
promissory  notes  were  completely  taken  out 
of  its  Influence,  and  they  came  to  have  dis- 
tinct attributes  and  qualities  not  pertaining 
to  any  other  form  of  contract  They  were 
not  only  made  transferable  by  delivery  and 
suable  in  the  name  of  the  transferee,  but 
contrary  to  the  general  rule  of  the  common 
law,  "honest  acquisition"  for  value  was  held 
to  give  to  the  transferee  a  new  and  original 
title,  wholly  independent  of  that  of  the 
prior  holder,  and  subject  to  no  infirmity 
which  affected  the  paper  In  his  hands.  The 
real  owner,  who  bad  been  designed  of  the 
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paber  by  robbery  or  theft,  or  who  bad  lost 
It  without  negligence,  waa  concluded  from 
reclaiming  it,  and  the  maker,  altbongh  lie 
had  been  defrauded  into  executing  it,  could 
not  be  heard  to  allege  the  fraud  aa  a  def enae 
against  a  bona  fide  bolder.  And  the  trans- 
feree, although  he  may  have  been  negligent 
in  taking  it,  and  omitted  precautionB  which 
a  prudent  man  would  have  taken,  neverthe- 
less, unless  he  acted  mala  fide,  his  title,  ac- 
cording to  the  doctrine  now  settled,  will  pre- 
vaU.  These  familiar  but  arbitrary  principles 
applicable  to  commercial  paper,  originating 
in  commercial  policy,  the  encouragement  of 
trade,  the  convenience  of  having  some  repre- 
sentative of  money  readily  convertible  and 
commanding  confidence,  while  they  operate 
in  many  cases  with  great  sevetlty  niran  the 
rights  of  innocent  persons,  have  contributed 
greatly  to  stimulate  commerce  and  advance 
the  prosperity  of  states.  The  principles  ap- 
plicable to  negotiable  paper  have  been  ex- 
tended to  embrace  public  debentures  payar 
ble  to  bearer,  and  bonds  of  corporations; 
and  some  of  the  incidents  of  negotiability 
have  either  by  custom  or  statute  been  ap- 
plied to  lustraments  not  strictly  negotiable. 
Certlflcates  of  stock  in  business  corpoiatlons 
are  embraced  in  the  class  last  mentioned. 
They  are  not  negotiable  In  form,  they  ret>re- 
sent  no  debt,  and  are  not  securities  for  mon- 
ey. But  the  courts  of  this  country,  in  view 
of  the  extensive  dealings  in  certificates  of 
shares  in  corporate  enterprises,  and  the  in- 
terest both  of  the  public  and  of  the  corpora- 
tion which  issues  them  in  making  them 
readily  transferable  and  convertible,  have 
given  to  them  some  of  the  elements  of  ne- 
gotiability. The  owner  of  shares  may  trans- 
fer bis  title  by  delivery  of  the  certificate 
with  a  blank  power  of  attorney  Indorsed 
thereon,  signed  by  the  owner  of  the  shares 
named  In  the  certificate.  Such  a  delivery 
transfers  the  legal  title  to  the  shares  as  be- 
tween the  parties  to  the  transfer,  and  not 
a  mere  equitable  right.  McNeil  v.  Bank,  46 
N.  T.  325.  The  transferee  in  good  faith  and 
for  value  holds  his  title  free  from  latent 
equities  between  prior  parties  in  the  line  of 
transmission.  Under  the  doctrine  of  Im- 
plied agency  and  the  application  ot  the 
principle  of  estoppel  to  the  situation,  the 
true  owner  Is  In  many  cases  precluded  from 
asserting  his  title.  The  case  of  McNeil  v. 
Bank  is  a  leading  case  on  the  subject,  and 
marks  the  limit  to  which  the  court  has  hith- 
erto gone  in  subordinating  the  rights  of  the 
true  owner  of  a  stock  certificate  to  the  title 
of  a  transferee  derived  under  one  who,  be- 
ing in  possession  of  the  certificate  by  the 
consent  of  the  true  owner,  has  transferred  it 
in  fraud  of  his  rights.  That  case  holds  that 
an  agent  to  whom  the  owner  has  delivered 
a  certificate  of  stock  duly  indorsed  for  trans- 
fer, with  a  limited  power  of  disposition  for 
a  8i)ec<al  purpose,  may  bind  the  title  thereto 
as  agnlnst  the  true  owner  by  transferring 
It  to  a  bona  Me  transferee  who  has  no  ;do- 


tlce  of  the  Umltatloiui  of  the  agenf  s  anthoiV 
ty,  although  the  transfer  was  made  for  an 
unauthorized  purpose,  and  with  the  inten- 
tion on  the  part  of  the  agent  to  commit  a 
fraud  upon  his  principaL  The  certlficatea 
there  in  question  were  pledged  by  the  owner 
with  brokers  to  secure  advances,  having  in- 
dorsed thereon  in  form  an  unconditional 
power  of  attorney  to  make  all  necessary 
transfere,  but  with  a  limited  authority  to 
use  the  power  only  when  necessary  to  mako 
the  pledge  available.  The  brokers,  in  viola- 
tion of  their  duty,  pledged  the  shares  for  k 
large  sum  for  their  own  purposes,  and  the 
controversy  was  between  the  original  owna 
and  the  pledgees  of  the  brokers.  It  was  de- 
cided that,  under  the  circumstances  dis- 
closed, the  (Hlglnal  owner,  having  placed  tho 
certificates  in  the  hands  of  the  brokers  with 
power  of  disposition,  was  estopped,  an 
against  the  pledgees  in  good  faith  and  for 
value,  from  denying  their  authority  to  trans- 
fer, upon  the  principle  that  the  owner  should 
rather  suffer  for  his  misplaced  confidencn 
tn  the  brokers  than  those  who  dealt  witli 
them  on  the  strength  of  an  apparent  aa> 
thorlty.  In  the.  well-known  case  of  Railroad 
Co.  V.  Schuyler,  34  N.  Y.  80,  the  same 
principle  of  implied  agency  was  applied  to 
charge  the  corporation  with  liability  in  dam- 
ages for  spurious  stock  issued  by  Schuyler, 
the  president  and  transfer  agent  of  tbe 
company. 

The  courts  have  been  frequently  impop- 
tnned  to  extend  the  qualities  of  negotiabilitj 
of  stock  certificates  beyond  the  limits  men- 
tioned,   and    clothe    them    with    the   same 
character  of  complete  negotiability  as   at- 
taches to  commercial  paper,  so  as  to  mak« 
a  transfer  to  a  purchaser  in  good  faith  t<x 
value   equivalent .  to   actual  title,   althougli 
there  was  no  agency  In  the  transferror,  and 
the   certificate   had   been  lost   without  the 
fault  of  the  true  owner,  or  had  been  obtain- 
ed by  theft  or  robbery.    But  the  courts  have 
refused  to  accede  to  this  view,  and  we  have 
found  no  case  entitled  to  be  regarded  as  au- 
thority which  denies  to  the  owner  of  a  stodc 
certificate  which  has  been  lost  without  his 
negligence,  or  stolen,  the  right  torecl.iim  IX 
from  the  hands  of  any  person  in  whose  posses- 
sion It  subsequently  comeSrSlthough  the  hol^ 
er  may  have  taken  it  In  good  faith  and  for 
value.     The  precise  question  has  not  often 
been  presented  to  the  courts,  for  the  reason^ 
probably,  that  they  have   with   great   uni- 
formity held  that  stock  certificates  were  not 
negotiable  instruments  in  the  broad  meaning 
of  that  phrase;   but  whenever  the  question 
has  arisen  It  has  been  held  that  the  title  of 
the  true  owner  ot  a  lost  or  stolen  certificate 
may   be  asserted   against  any   one   subs^ 
quently  obtaining  its  possession,  although  tbe 
holder  may  be  a  bona  fide  purchaser.   Andex<- 
son  V.  Nicholas,  28  N.  Y.  600;   Power  Co.  ▼. 
Robinson,  62  Fed.  520;  Biddle  v.  Bayard,   XS 
Pa.  St  150;   Barstow  v.  liltnhig  Co.,  64  C5aJ. 
388,  1  Pac.  348.    See  Shaw  T.  Railroad  GOk, 
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101  n.  S.  SOT.  It  majr  be  obserred  that  the 
elaborate  opinion  of  Judge  Rapallo  In  Mc- 
Neil T.  Bank,  to  sho\r  that  the  plaintiff  In 
that  ease  was  estopped  from  asserting  bis 
title  on  the  ground  of  implied  agency,  was 
quite  unnecessary  if  a  transfer  of  a  stock 
certificate  indorsed  in  blank  to  a  bona  fide 
h<dder  conferred  a  title  as  against  the  true 
owner,  irrespective  of  the  fact  whether  he 
voluntarily  parted  with  the  possession  or 
was  deprived  of  it  by  felony  or  fraud,  it 
is  plain,  we  think,  that  the  argument  In 
support  of  the  Judgment  In  this  case,  based 
on  the  complete  negotiability  of  stock  cer- 
tificates,  is  not  supported  by,  but  is  contrary 
to,  the  decisions.  If  public  policy  requires 
that  a  further  advance  should  be  made  In 
more  completely  assimilating  them  to  com- 
mercial XMiper  In  the  qualities  of  negotia* 
blUty,  the  legislature,  and  not  the  courts, 
should  so  declare.  Under  the  law  as  it  has 
hitherto  prevailed  there  does  not  seem  to 
have  been  any  serious  hindrance  in  dealing 
with  property  of  this  character.  It  may, 
perhaps,  be  doubted,  taking  Into  couBAdera^ 
tl<m  the  interests  of  investors  as  well  as  deal- 
ers, whether  it  would  be  wise  to  remove  the 
protection  which  the  true  owner  of  a  stock 
oertldcate  nbw  has  against  accident,  theft, 
or  robbery.  The  system  of  registry  of  nego- 
tiable bonds,  which  prevails  to  a  considera- 
ble extent,  authorised  by  statutes  ot  some  of 
the  states  and  of  the  United  States,  seems  to 
indicate  a  tendmcy  to  restrict,  rather  than 
to  extend,  the  range  of  negotiable  Instru- 
ments. 

Nor,  in  our  opinion,  can  the  Judgment  be- 
low be  sustained  npon  any  principle  of  agency 
in  Jurgens,  express  or  implied,  to  issue  the 
surrendered  certificates,  which,  on  the  issue  of 
the  new  certificates  to  Slebrecht,  became  mere 
vouchers  in  possession  of  the  company.  If 
It  can  be  said  that  the  direction  of  the  presi- 
dent to  Jurgens  to  cancel  the  certificates 
made  blm  the  agent  of  the  company  for  that 
purpose,  it  was  an  authority  to  destroy,  and 
not  to  use.  His  act  in  abstracting  them  from 
the  safe,  and  uttering  them  as  valid  certifi- 
cates, had  no  relation  to  the  authority  con- 
ferred. It  was  not  an  act  of  the  same  kind 
as  that  which  he  was  authorized  to  perform. 
He  had  no  apparent  authority  to  issue  them 
as  genuine  certificates,  because  he  had  no  au- 
thority to  issue  certificates  for  any  purpose; 
and  what  he  did  was,  as  was  said  in  Manhat- 
tan Life  Ins.  Co.  v.  Forty-Second  &  G.  St 
Ferry  R.  C!o.,  139  N.  Y.  14G,  34  N.  B.  7T6,  "a 
willful  and  criminal  act,  perpetrated  for  pri- 
vate gain,  and  not  connected  with  any  official 
authority  or  semblance  of  authority  which  he 
possessed  as  the  defendant's  agent."  The  cer- 
tificates were,  at  all  times  after  their  surren- 
der and  before  they  were  abstracted  by  Sm- 
gens  from  the  safe  of  the  defendant,  in  the 
legal  possession  of  the  company.  The  com- 
pany never  placed  them  In  the  possession  of 
Jurgens,  or  invested  him  with  the  indicia  of 
ownership.  He  had  access  to  the  safe  as  the 
T.42N.B.no.  18—63 


mere  servant  of  the  defendant.  The  doc* 
trine  of  implied  agency  Is,  we  think,  wholly 
Inapplicable  to  the  circumstances  of  this  case. 
We  come,  therefore,  to  consider  the  ground 
npon  which  the  learned  referee  placed  his 
Judgment  against  the  defendant,  viz.  the  neg- 
ligence of  the  company.  The  claim  of  liabili- 
ty of  the  defendant  on  the  ground  of  negli- 
gence Is  based  on  the  fact  that  In  violation 
of  its  by-laws  It  permitted  the  surrendered 
certificates  to  remain  uncanceled  in  its  safe, 
to  which  Jurgens  had  access,  and  thereby 
^tabled  him  to  commit  the  fraud;  and  upon 
the  further  allegation  that  the  company  neg- 
lected to  exercise  a  proper  supervision  over 
Its  business  and  the  conduct  of  its  employes, 
and  committed  to  Jurgens  the  management 
of  Its  affairs  without  special  inquiry  Into  the 
manner  in  which  he  discharged  his  duties. 
We  are  of  (pinion  that  the  company  was  not 
chargeable  with  any  negligence  which  gives- 
a  right  of  action  for  the  Injury  caused  to  the 
plaintiff  by  the  fraudulent  use  by  Jurgens  of 
the  surrendered  certificates.  The  isnniender- 
ed  certificates  were  placed  by  the  company  in 
its  safe  In  its  office,  of  which  Jurgens  had  the 
key,  and  thereby.  It  may  be  said,  afforded 
him  the  opportunity  to  commit  the  crime  ot 
Which  he  was  guilty.  In  abstracting  and  utter- 
ing them  as  valid.  But  It  is  not  true,  as  a 
general  rule,  that  a  man  may  not  Intrust  bis 
property  to  the  custody  of  his  servant,  except 
at  the  peril  of  losing  his  title  thereto  if  the 
servant  steals  and  disposes  of  It  to  another. 
There  must  be  sometlfing  more  than  the  mere 
Intrusting  to  a  servant  of  the  custody  of  a 
chattel,  and  the  consequent  opportunity  for 
theft,  in  order  to  preclude  the  master  from 
reclaiming  it,  if  stolen  by  the  servant,  and 
sold  to  another.  Kapallo,  J.,  in  McNeil  v. 
Bank,  46  N.  X.  329.  The  rule  declared  by 
Ashuist,  J.,  in  Llckbarrow  v.  Mason,  2  Term 
B.  70,  frequently  quoted,  that  "whenever  one 
of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  who  has  enabled  the  former 
to  occasion  the  loss  must  sustain  it,"  has  no 
application  to  such  a  case.  The  case  in  which 
the  rule  was  stated  affords  a  good  Illustration 
of  Its  application.  The  consignor  and  vendor 
of  the  goods  had,  by  the  delivery  of  a  bill  of 
lading,  delivered  the  possession  of  the  goods 
to  the  h(dder,  with  power,  according  to  the 
law  merchant,  to  transfer  them  by  Indorse- 
ment of  the  bill;  and  it  was  held  that,  as 
against  a  transferee  In  good  faith  for  value, 
the  right  of  stoppage  in  transitu  was  lost. 
It  was  a  case  where  the  vendor  had  by  his 
affirmative  act  enabled  the  holder  to  commit 
a  fraud  upon  his  rights,  and  it  was  Justly 
held  that  he  should  bear  ^e  loss  rather  than 
the  Innocent  purchaser.  The  familiar  state- 
ment of  Lord  Holt,  in  Hem  v.  Nlch<d8, 1  Salk. 
289:  "For,  seeing  somebody  must  be  a  loser 
by  this  deceit,  it  Is  more  reason  that  he  that 
emidoys  and  puts  a  trust  and  confidence  In 
the  deceiver  should  be  a  loeer  than  a  stran- 
ger,"—was  made  In  a  case  where  the  ques- 
tion was  whether  a  merchant  was  liable  for 
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the  deceit  of  his  factor  In  the  sale  of  goods 
represented  to  be  of  wne  quality  when  they 
were .  of  another.  The  principle  announced 
by  Lord  Holt  has  been  frequently  applied  to 
such  and  similar  cases.  But  the  employment 
of  a  servant,  to  whom  is  intrusted  the  mas- 
ter's property,  with  no  power  of  disposition, 
is  not  alone  such  a  putting  of  trust  and  con- 
fidence In  the  servant  by  the  master  as  to 
enable  the  latter  by  his  wrongful  act  to  de- 
feat the  master's  title.  The  rule  which  would 
convert  the  mere  employment  of  a  servant 
into  an  authority  in  blm,  as  to  third  per- 
sons, to  sell  or  dispose  of  his  master's  goods 
Intrusted  to  him  for  safe-keeping,  would  be 
highly  dangerous,  and  has  no  sanction  in  the 
adjudged  cases. 

It  remains  to  consider  whether  there  were 
any  special  circumstances  In  this  case  which 
take  it  out  of  the  general  rule  adverted  to. 
Jurgens  had  been  In  the  employment  of  the 
defendant  for  several  years  prior  to  the 
transaction  In  question,  and  nothing  had 
come  to  the  knowledge  of  the  defendant 
which  raised  doubt  as  to  his  honesty  and 
faithfulness.  The  facts  found  by  the  refereo 
show  that  the  defendant  reposed  confidence 
In  his  Integrity,  and,  so  far  as  appears,  the 
abstraction  and  uttering  of  the  surrendered 
certificates  was  his  first  act  of  malversation 
during  his  employment.  His  power  in  re- 
spect to  the  Issuing  of  certificates  on  the 
transfer  of  stock  was  clerical  only.  In  case 
of  transfer,  he  was  accustomed  to  cancel  the 
surrendered  certificates,  and  paste  them  In 
the  certificate  book,  prepare  the  new  certifi- 
cate, and  impress  the  company's  seal  there- 
on, and  then  procure  the  president  of  the 
company  to  sign  it  In  every  case  prior  to 
the  one  in  question  the  president  signed  the 
new  certificate  only,  when  the  surrendered 
certificate  was  presented  to  him  by  Jurgens, 
canceled,  together  with  the  new  certificate. 
There  was  a  departure  from  that  practice  in 
the  single  instance  in  question  under  the 
special  circumstances  found  by  the  referee. 
The  president  of  the  company  knew  when 
he  signed  the  new  certificate  that  the  old 
certificates  had  been  surrendered  and  were 
then  In  possession  of  the  company,  because 
he  had  himself  placed  them  In  the  safe;  and 
the  fraud  of  Jurgens  was  made  possible  be- 
cause the  president  relied  upon  Jurgens  to 
cancel  the  surrendered  certificates  as  he  had 
directed  him.  It  Is  urged  that  the  improper 
use  made  of  the  certificates  might  reason- 
ably have  been  expected  to  result  from  leav- 
ing them  in  the  safe  of  the  company  In  his 
care  uncanceled.  In  other  words,  the  claim 
Is  that  the  company  ought  to  have  anticipat- 
ed that  Jurgens  might  commit  the  crimes  of 
forgery  and  larceny,  and  put  the  certificates 
on  the  market  if  they  were  left  uncanceled 
under  his  control.  We  do  not  assent  to  this 
suggestion.  If  the  company  knew  that  Jur- 
gens was  dishonest,  or  had  reason  to  sus- 
pect his  honesty,  a  difi^erent  question  would 
be  presented.    But  It  Is  not  generally  an 


omission  of  ordinary  prudence  that  an  em- 
ployer deals  with  his  employ^Js  on  the  as- 
sumption that  those  who  have  hitherto  been 
faithful  In  the  performance  of  their  duties 
will  continue  so  to  be,  or  because  he  does 
not  anticipate  and  provide  against  the  possi- 
bility of  their  criminal  acts.     Breaches  of 
trust  and  confidence  tinfortunately  are  not 
infrequent    But  honesty  is  nevertheless,  we 
believe,  the  general  rule  of  human  conduct 
and  one  may  indulge  In  this  faith  in  human 
nature  and  trust  those   who   have  proved 
themselves  worthy  of  it  without  subjecting 
himself  to  a  charge  of  negligence  if  it  should 
turn   out  that   they  afterwards   yielded  to 
temptation,  and   used  their  position  to  the 
injury  of  others.    "It  is  one  thing  to  say  that 
a  man  shall  be  amenable  for  such  imme- 
diate consequences  of  his  acts  as  a  reason- 
able man  might  foresee  and  dread,  and  there- 
fore shun;  but  it  is  another  and  very  difl!er- 
ent  proposition  to  maintain  that  a  man  shall 
forfeit  his  property  because  he  has  done  an 
act  which  will  not  be  perilous  unless  others 
are  goUty  of  misconduct  which  that  act  does 
not  cause."     Williams,  J.,  Ex  parte  Swan, 
7  C.  B.  (N.  S.)  447.    See,  also,  Bramwell.  L. 
J.,  Baxendale  v.  Bennett  3  Q.  B.  Dlv..530. 
The  fact  that  In  the  particular  instance  the 
defendant  did  not  observe  the  by-law,  and 
Issued  the  new  certificate  without  the  actual 
cancellation  of  the  surrendered  certificates, 
was  not  we  think,  as  to  the  plaintiff,  ac- 
tionable  negligence.     It  may  be  admitted 
that  a  business  corporation  is  bound  to  exer- 
cise reasonable  care  In  respect  to  the  trans- 
fer of  its  shares.    The  defendant  had  adopt- 
ed the  usual  precautions,  and  Its  by-laws  re- 
quired that  transfers  should  be  made  only 
on  the  surrender  and  cancellation  of  out- 
standing  certificates.     The    certificates    on 
their  face  carried  an  assurance  by  the  com- 
pany that  the  shares  represented  had   not 
been  transferred  on  the  books  of  the  compa- 
ny, while  the  original  certificates  were  out- 
standing.    There  was  no  representation  on 
the  face  of  the  certificates  that  surrendered 
shares  would  be  actually  canceled  by  the 
company.    The  company,  however,  had  by 
the  by-law  provided  that  this  should  be  done, 
and  it  is  said,  and  it  is  undoubtedly  true, 
that  this  regulation  was  in  conformity   to 
the  usual  practice  of  stock  corporations.    By- 
laws are  primarily  for  the  protection  of  the 
corporation  enacting  them,  and  its  stockhold- 
ers.   The  regulation  that  transfers  shall  only 
be  made  on  the  books  on  surrender  of  the 
outstanding  certificates  is  essential  as  well 
for  the  protection  of  the  company  as   the 
dealers  in  the  stock.    The  regulation  for  ac- 
tual cancellation  of  surrendered  certificates 
Is  a  still  further  protection.    But  can  It  be 
Justly  said  that  this  latter  regrulatlon  was 
so  obligatory  on  the  company  that  a  single 
departure  therefrom  under  special  and  pecul- 
iar circumstances,  which  gave  an  opportuni- 
ty for  Jurgens'  crime,  was,  as  to  the  plain- 
tiff, actionable  negligence}   We  think  it  was 
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not  To  constitute  actionable  negligence 
there  must  not  only  be  a  violation  of  duty 
owing  by  one  to  another  or  to  th^  public, 
but  the  injury  must  be  the  natural  conse- 
quence of  the  alleged  negligent  act,  or  one 
which  might  reasonably  hare  been  anticipat- 
ed. Parke.  B.,  In  Bank  of  Ireland  v.  Tru»- 
tees  of  Evans'  Charities,  6  H.  L.  Gas.  889, 
where  it  was  claimed  a  corporation  was 
bound  by  the  fraudulent  atfixlng  by  Its  secre- 
tary of  the  seal  of  the  corporation  In  bis  cus- 
tody to  a  power  of  attorney  to  transfer  its 
fnnds  In  the  Bank  of  Ireland,  states  the  true 
ground  of  actionable  negligence  in  such  a 
casei  Speaking  for  the  Judges  he  says: 
"They  are  all  of  opinion  that  the  negligence 
which  would  deprive  the  corporation  of  their 
right  to  insist  that  the  transfer  was  invalid 
must  be  negligence  in  or  Immediately  con- 
nected with  the  transfer  itself."  Blackburn, 
J.,  in  Swan  v.  North  British  Australasian 
Co.,  2  HurL  &  O.  ISl,  states  the  principle 
wltii  even  greater  perspicuity.  He  says: 
"The  neglect  must  be  in  the  transaction  it- 
self, and  be  the  proximate  cause  of  leading 
the  party  into  the  mistake;  and  also,  as  I 
think,  that  it  must  be  the  neglect  of  some 
duty  that  is  owing  to  the  person  led  into  that 
belief,  or,  what  comes  to  the  same  thing,  to 
the  general  public,  of  whom  the  person  is 
one,  and  not  merely  neglect  of  what  would 
be  prudent  in  resiject  to  the  party  himself, 
or  even  of  some  duty  owing  to  third  persons, 
with  whom  those  seeking  to  set  up  the  estop- 
pel are  not  privy." 

The  claim  that  the  injury  to  the  plaintiff 
was  occasioned  by  the  omission  of  the  de- 
fendant to  exercise  proper  supervision  over 
the  conduct  of  Jurgens  has,  we  think,  no 
force.  There  was  an  interval  of  about  three 
weeks  between  the  time  when  the'  certifi- 
cates were  surrendered  to  the  company  and 
their  abstraction  and  transfer  by  Jurgens. 
If  during  this  period  the  officers  of  the  de- 
fendant bad  examined  the  contents  of  the 
safe,  it  might  have  been  ascertained  that  the 
certificates  were  uncanceled.  An  examina- 
tion after  that  time  would  not  have  benefited 
the  plaintiff;  at  least  there  is  no  evidence 
that  a  discovery  of  the  fraud  after  it  had 
been  accomplished  would  have  changed  his 
position.  The  transfers  of  stock  on  the 
books  of  the  company  were  comparatively  In- 
frequent The  president  had  reason  to  sup- 
pose that  Jurgens  would  obey  his  directions, 
and  cancel  the  certificates,  and  the  omission 
to  Inquire  whether  he  had  done  so  during 
the  period  mentioned  is,  as  we  think,  quite 
Insufficient  to  support  the  charge  of  negli- 
gence. 

Finally,  if  the  company  had  been  the  own- 
er of  some  of  its  own  shares,  or  if  it  had 
owned  shares  in  other  corporations  which 
had  been  deposited  in  its  safe  for  safe-keep- 
ing, and  they  had  been  stolen,  and  sold  by 
Jurgens  to  the  plaintiff,  there  can  be  no 
doubt  that  the  company  could  reclaim  them, 
and  the  loss  would  fall  upon  him.    It  is  diifi- 


cnlt  to  see  how  he  could  acquire  a  better 
right  to  the  surrendered  certificates,  or 
charge  the  company  with  damages  resulting 
from  Jurgens'  crime. 

Having  reached  the  conclusion  that  there 
was  no  actionable  negligence  on  the  part  of 
the  defendant  it  is  unnecessary  to  consider 
the  other  questions  argued  at  the  bar,  The. 
Judgment  below  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  in  all  the  courts 
to  abide  the  event  All  concur.  Judgment 
reversed. 


(G3  Ohio  St.  ESS) 

GLIDDEN  V.  MECHANICS*  NAT.  BANK. 

(Supreme  Court  of  Ohio.     Dec  17,  1885.)   ' 

Collateral  Sbodkitt  —  EzpREsa  Aohbeuemt  as 

TO  Sals— PoRCHASB  by  Plkdokb— Cowveb- 

8I0H  or  Pbopbrtt  bt  Plbdobb. 

1.  In  the  absence  of  express  agreement  au- 
thorizing it  a  pledgee  cannot  become  the  purchas- 
er of  the  pledged  piroperty  at  his  own  sale;  and  if 
the  property  be  bid  off  by  him,  the  contract  of 
pli-J.'e  18  not  thereby  terminated,  nor  the  rela- 
tioux  of  the  parties  changed,  nnless  the  pledgor 
elects  to  treat  the  transaction  aa  a  valid  sale,  in 
which  event  the  pledgee  will  be  acconntatile  for 
the  net  proceeds  of  the  sale. 

2.  If  the  pledgor  do  not  so  elect  the  pledgee, 
while  he  retains  the  possesaion  and  control  of  the 
property,  with  the  aoility  to  perform  hja  part  of 
the  contract  by  rcstoriug  the  property  to  the 
pledgor,  cannot  be  held  for  its  conversion,  without 
demand  for  ita  return,  accompanied  with  an  of- 
fer by  the  pledgor  *o  perform  hu  part  of  the  agree- 
ment 

3.  When,  however,  the  pledgee  puts  it  out  tJ 
his  power  to  perform  his  part  of  the  agreement  by 
an  unauthorized  disposition  oif  the  property,  lie  wiU 
be  liable  for  its  conversion,  without  demand  and 
offer  of  performance  by  the  pledgor;  and  when  he 
has  so  disposed  of  a  part  of  the  property,  he  may 
be  held  for  the  conversion  of  all  of  it  as  of  the 
time  of  such  disposition. 

(Syllabus  by  the  Court) 

Error  to  drctilt  court,  Cuyahoga  county. 

The  original  action  was  brought  by  the  Me- 
chanics' National  Bank  against  John  N.  Glid- 
den  in  the  court  of  common  pleas  of  Cuyaho- 
ga county,  on  the  following  written  obliga- 
tion: "?14,524.00.  Pittsburg,  Pa.,  August  30, 
1883.  On  October  10th  after  date,  I  promise 
to  pay  to  the  order  of  the  Mechanics'  Na- 
tional Bank  fourteen  thousand  five  hundred 
and  twenty-four  dollars,  without  defalcation, 
for  value  received,  having  pledged  to  the  said 
bank  as  collateral  security,  in  lieu  of  an  in- 
dorser,  nine  warrants  of  the  Union  Storage 
Company,  numbers  as  follows:  655,  656,  657, 
658,  659,  660,  661,  662,  663,  for  108  (2268) 
tons  each,— 072  tons  in  all,— with  authority  to 
sell  the  same,  on  the  nonperformance  of  this 
promise,  in  such  manner  as  they  in  their  dis- 
cretion may  think  proper,  without  notice,  ei- 
ther at  public  or  private  sale,  and  to  apply 
the  proceeds  hereon,  holding  me  responsible 
for  the  deficiency,  if  any  should  occur.  [Sign- 
ed] John  N.  Gildden."  The  petition  alleges 
that  the  iron  referred  to  in  the  above  obli- 
gation "remained  in  storage,  at  the  price 
agreed  npon  by  said  Glidden,  with  the  Union 
Storage  Company,  under  the  said  warrants 
described  in  said  instrument,  until  February 
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7, 1887,  when  the  said  plaintiff  sold  16  tong  of 
said  iron  at  f 20  a  ton,— fSOO;  and  on  August 
20,  1888,  It  sold  .524  tons  at  $16  per  ton,  on 
paper  running  four  months  wltbont  Interest, 
—^,898.97;  and  on  September  11, 1888,  it  sold 
108  tons  at  $16  per  ton,  on  time  at  four 
months  without  interest,— $1,728;  and  on  Sep- 
tember 20.  1888,  It  sold  3^  tons  at  $16  per 
ton,  on  four  months  paper  without  interest,— 
$5,184.  All  said  iron  was  sold  by  said  plain- 
tiff In  the  exercise  of  the  power  given  by  said 
instrument  of  writing,  and  amounted  to  the 
sum  of  $15,610.97.  The  plaintiff  further  says 
that  to  reduce  said  time  sales  to  cash  re- 
quired the  payment  of  $306.21,  leaving  the 
balance  that  It  received  on  the  sale  of  said 
Iron  $15,304.76,  less  charges  which  the  plain- 
tiff alleges  that  It  paid,  as  follows:  Storage 
to  the  TJnlon  Storage  Company  under  and  by 
virtue  of  the  terms  of  said  warrants,  which 
the  defendant  agreed  to  pay  to  said  storage 
company  at  the  time  that  he  placed  said  iron 
to  their  storage:  From  March  0,  1883,  to 
Sept.  20,  1888,  6  yvs.  6  mos.  and  10  dys.,  $3,- 
223.80;  freight  on  Iron  from  Newcastle  to 
Pittsburg,  where  said  Iron  was  sold,  at  70c 
a  ton,  $677.64;  commission  paid  to  auctioneer 
for  selUng  Iron,  at  25c.  per  ton,  $243.00:  to- 
tal charges,  $4,144.44,— which  being  taken 
from  $15,304.76  leaves  $11,160.32,  which  the 
plaintiff  realized  upon  the  sale  of  said  Iron, 
and  no  more.  The  plaintiff  further  says  that 
the  freight  paid  by  it  on  said  iron  from  New- 
castle to  Pittsburg,'  where  the  same  was  sold, 
was  but  the  oi'dinary  and  reasonable  freight 
over  the  line  of  railroad  between  said  places; 
and  the  commission  for  selling  the  Iron  was 
the  ordinary  and  customary  price  for  the  sale 
of  the  same.  The  plaintiff  says  that,  after 
deducting  said  amounts  so  received  by  It  on 
the  sale  of  said  iron,  to  wit,  $11,160.32,  as  of 
the  date  of  the  last  sale,  to  wit,  September 
20,  1888,  from  the  amount  due  on  said  note, 
there  Is  due  the  plaintiff  the  sum  of  $7,708.- 
78  thereon,  with  Interest  from  said  20th  day 
of  September,  1888,  no  part  of  which  has  been 
paid.  Wherefore  the  plaintiff  piays  judg- 
ment against  the  said  defendant  In  the  said 
sum  of  $7,708.73,  with  interest  thereon  from 
the  20th  day  of  September,  1888."  The  an- 
swer, after  admitting  the  execution  of  the 
written  .Instrument  sued  on,  and  the  corporate 
character  of  the  plaintiff,  and  denying  the 
other  allegations  of  the  petition,  avers,  by 
way  of  counterclaim,  that  "at  the  maturity 
of  said  note  this  defendant  was  so  embarrass- 
ed that  he  could  not,  and  did  not  therefore, 
pay  the  same;  and  that  thereafter,  on  or  about 
the  5th  day  of  November,  1883,  the  said  plain- 
tiff proceeded  to  advertise  and  sell  at  public 
auction  the  said  Iron  at  Pittsburg,  though 
the  Iron  Itself  was  all  still  at  Newcastle 
about  50  miles  away.  And  at  said  auction 
sale  said  plalbtlff  bid  In  all  the  iron  named  In 
said  nine  receipts,  and  all  the  iron  covered 
thereby,  and  proceeded  from  that  time  for- 
ward to  claim  It  and  to  manage  and  control  it 
as  its  own,  and  did  then  and  there  convert 


It  to  Kb  own  use,  and  has  ever  since,  nntn 
the  time  of  filing  said  amended,  petition,  con- 
trolled and  claimed  as  its  own  said  Iron,  by 
virtue  of  said  public  sale  of  November  5, 
1883.  And  this  defendant  says  that,  at  the 
time  when  said  plaintiff  so  converted  said 
Iron  to  Its  own  use,  the  seme  was  of  the  value 
of  $17  per  ton,  and  of  the  total  value  of  $18,- 
360,  for  which  sum  plaintiff  then  and  there  be- 
came and  \ttiB  liable  to  account  to  this  de- 
fendant; and  that  when  sufficient  Is  applied 
therefrom  to  pay  the  amount  then  due  on 
said  note,  there  remains  the  sum  of  $3,780.33, 
for  which  said  plaintiff  Is  Indebted  to  this  de- 
fendant, with  Interest  from  November  5,  1883, 
for  which  amount  tlils  defendant  asks  ]udg- 
m«it  against  said  plaintiff."  The  reply  con- 
troverts, generally,  the  allegations  of  the  coun- 
terclaim, but  "admits  atad  avers  that.  Just 
ptrior  to  November  6,  1883,  the  plaintiff  ad- 
vertised said  iron  for  sale  at  public  auction,  in 
iiewspapers  of  general  circulation  In  the  vi- 
cinity where  said  iron  was  located,  that  said 
sale  would  occur  on'tiie  5tb  day  of  November, 
1883.  The  plaintiff  further  admits  that  on 
sold  day  it  offered  for  sale  at  public  auction 
the  Iron  covered  by  said  receipts  or  warrants, 
and  there  being  no'  one  present  that  was  will- 
ing to  give  as  much  therefor  as  one  W.  H. 
Oarr,  who  was  president  of  the  plaintiff,  he, 
the  said  Garr,  bid  for  portions  of  said  iron 
about  $10  per  ton,  and  for  some  other  por- 
tions about  $11  per  ton,  he  being  the  highest 
bidder  foJ-  the  same  at  said  sale;  and  the  said 
Carr  purchased  the  same  for  said  plaintiff  in 
the  belief  that  he  had'  the  right  to  do  so; 
but  the  plaintiff  says  that  the  said  defendant 
Glidden  repudiated  said  sale,  because  of  the 
fact  that  said  plaintiff  could  not  be  both  seller 
and  buyer,  and  refused  to  recognize  the  va- 
lidity of  the  same,  and  has  ever  since,  and 
now  does  repudiate  said  sale  and  refuses  to 
recognize  its  validity.  The  plaintiff  esi)eelal- 
ly  denies  that  it  converted  said  ircn  to  its 
own  use,  but  alleges  that  the  said  iron  was 
kept  and  retained  in  said  storage  where  pla- 
ced by  said  Glldden,  until  the  time  stated  in 
said  petition,  when  the  same  was  sold  for 
the  price  and  in  the  manner  therein  stated." 
Upon  the  trial  of  the  issues  to  a  Jury,  the 
court  charged  that  the  purchase  of  the  iron 
by  Carr  for  the  bank  constituted  a  conversion 
of  the  Iron  as  of  the  date  of  November  5. 
1883,  and  that  the  defendant  could  hold  the 
"bank  to  an  account  for  that  'iron  for  what  it 
was  reasonably  worth  on  November  5,  1883, 
in  the  market  where  the  Iron  was  sold."  A 
verdict  was  returned  finding  the  issues  for 
the  defendant,  and  assessing  the  balance  due 
him,  after  deducting  the  debt  due  the  bank 
from  the  value  of  the  iron  on  the  5th  day  of 
November,  1883,  and,  after  the  overruling  of 
a  motion  for  a  new  trial  filed  by  the  plaintiff. 
Judgment  was  rendered  on  the  verdict  A  bill 
of  exceptions,  containing  all  the  evidence, 
was  duly  allowed  and  filed,  and,  on  error 
prosecuted  to  the  circuit  court,  the  Judgment 
was  reversed,  upon  the  ground,  as  stated  iu 


Digitized  by 


Google 


Ohio.) 


OIJDOEN  V.  MEOHAKICS'  NAT.  BANE. 


907 


the  journal  entry,  "that  said  court  of  common 
pleas  erred  in  holding  that  the  sale  by  the 
plaintiff  In  error,  of  November  6,  1883,  of  the 
Iron  held  by  it  as  collateral  secnrity,  was  a 
ooDyersion  at  that  time,"  and  the  canse  was 
remanded  for  a  new' trial.  Error  is  prosecut- 
ed here  to  obtain  the  reversal  of  the  judg- 
ment of  the  circuit  court,  and  the  afllrmance 
of  that  of  the  common  pleas.  A  further  state- 
ment of  facts  is  contained  in  the  opinion.  Af- 
firmed. 

Bnrlte  &  Ingersoll,  for  plaintiff  in  error. 
Boynton,  Hale  &  Horr,  for  defendant  in  error. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  The  record  discloses  that,  at  the 
time  of  the  execution  of  the  written  inetm- 
ment  on  which  the  action  below  was  found- 
ed, the  maker,  Gildden,  had  In  store  with 
the  Union  Storage  Cominny,  at  Newcastle, 
Pa.,  872  tons  of  pig  iron,  for  which  he 
held  the  company's  nine  storage  warrants 
mentioned  In  the  instrument  Each  warrant 
bound  the  company  to  dellYW  the  iron  rep- 
resented  by  It  to  the  order  of  Glidden  at  the 
place  of  storage,  npoa  payment  of  the  char- 
ges and  surrender  of  the  warrant  properly 
Indorsed.  When  the  Instrument  sued  on  was 
executed  by  Gildden,  he  duly  transferred  the 
nine  warrants  to  th«  bank,  for  the  purpose 
of  pledging  the  iron  as  collateral  security 
for  the  debt  so  contracted.  On  the  5th  day 
of  November,  1883,  the  debt  having  then  be- 
come due,  and  being  unpaid,  the  bank  of- 
fered the  Iron  for  sale  at  public  auction,  aft- 
er having  published  notice  to  that  effect  in 
some  of  the  newspapers  of  Pittsburg;  and 
the  president  of  the  bank.  In  Its  behalf,  made 
a  bid  of  $10  per  ton  for  part  of  the  iron,  and 
$11  per  ton  for  the  remainder,  and  all  of  It 
was  struck  off  to  him  at  those  prices.  There- 
upon, the  cashier  of  the  bank  notified  the 
storage  company  of  the  purchase,  and  re- 
quested the  ownership  of  the  Iron  to  be 
transferred  at  once  to  the  president  of  the 
bank.  That  company  made  the  transfer  on 
Its  books,  and  thereafter,  from  time  to  time, 
rendered  its  accounts  for  storage,  against 
the  bank,  which  were  paid  by  it.  No  de- 
mand of  the  debt  was  made  of  Gildden  be- 
fore the  sale,  nor  was  any  notice  of  the  sale 
given  him,  before  or  after  It  occurred.  The 
first  information  he  had  with  respect  to  it 
was  when  the  action  below  wan  commenced. 
In  1888.  In  the  meantime,  however,  he  had 
made  no  effort  to  pay  his  debt,  and  no  in- 
quiry concerning  it,  or  the  situation  of  the 
Iron  pledged  for  its  security,  for  the  reason, 
as  he  states,  that  he  had  become  embar- 
rassed, and  unable  to  pay  the  debt  At  the 
time  of  the  auction  sale,  the  Iron  was  worth 
In  the  market  from  $16  to  $17  per  ton,  and 
the  defendant  sought  by  way  of  counter- 
claim, to  compel  the  bank  to  account  for  the 
market  value  of  the  Iron,  as  of  that  date,  up- 
on the  gronnd  that  the  sale  constituted  a  con- 
version of  It   An  account  upon  that  basis 


leaves  a  balance  due  Glidden.  After  -that 
sale  the  iron  remained  in  store,  as  It  had 
been  before,  at  the  same  place,  subject  to  the 
same  cliarges,  and  without  change  in  any 
respect  except  the  transfer  of  ownership  on 
the  books  of  the  storage-  company  to  the 
president  of  the  bailk,  and  the  entry  of  the 
storage  charges  against  It,  until  February  7, 
1887,  when  the  bank  sold  15  tons  of  the  iron, 
at  $20  per  ton,  and  thereafter,  in  August  and 
September,  1888,  sold  the  balance,  for  $16  per 
ton;  and  an  account  stated  upon  the  basis 
of  those  sales,  after  dedncting  storage  char- 
ges, leaves  a  balance  due  the  bank.  In  mak- 
ing these  sales,  the  officers  of  the  bank,  be- 
lieving in  good  faith  it  had  become  the  own- 
er of  the  iron  at  the  auction  sale,  assumed 
to  sell  it  as  the  property  of  the  bank,  and  not 
under  or  in  execution  of  the  power  of  sale 
contained  In  the  instrument  by  which  it  was- 
pledged;  but  it  claims  the  sales  were  with- 
in the  power  thus  given.  The  case  here' 
turns  upon  the  question  whether  the  first  sale' 
constituted  a  conversion.  The  right  of  the 
pledgee  to  sell  the  article  pledged  upon  the, 
nonperformance  of  the  pledgor's  obligation,- 
is  the  one  characteristic  which  distinguishes' 
a  pledge  from  a  common-law  lien;  and  while 
the  former  is  always  accompanied  with  an 
Implied  power  of  sale  if  none  be  expressed, 
it. is  often  declared  in  the  contract  of  pledge^ 
and  the  exercise  of  the  power  may,  of  course, 
be  regulated  and  controlled,  and  the  rights 
and  obligations  of  the  parties  with  respect 
to  the  sale  specifically  defined,  by  the  express 
agreement  of  the  parties.  Where  the  power 
rests  upon  implication,  the  pledge  cannot  he- 
sold  without  reasonable  notice  to  the  pledgor 
of  the  time  and  place  of  sale,  for  the  reason 
that  he  is  entitled  to  redeem  up  to  the  very: 
time  of  sale,  and  should  be  afforded  oppor- 
tunity to  be  present  at  the  sale  to  see  that  it 
is  fairly  conducted,  and  procure  bidders,  If 
he  should  so  desire.  This  requirement  of  no- 
tice may  be  waived  by  the  pledgor,  either 
in  the  contract  of  pledge,  or  afterwards;  and 
by  the  agreement  bet'ween  the  parties  in  this 
case,  the  bank  was  expressly  authorized  to 
sell  the  property  pledged  to  It  by  Glidden, 
without  notice.  But  there  was  no  agreement 
that  the  bank  might  become  the  purchaser 
at  any.  sale  which  should  be  made;  and  it  is 
well  settled  that,  in  the  absence  of  an  ex- 
press agreement  to  that  effect,  a  pledgee  can- 
not, directly  or  indirectly,  become  a  purchas- 
er at  his  own  sale,  for  the  satisfactory  rea- 
son that  he  holds  the  property  In  a  fiduciary 
capacity,  which  forbids  the  disposition  of  it 
for  his  personal  benefit,  and  requires  good 
faith  and  fidelity  to  the  interests  of  the 
pledgor,  in  making  a  sale  of  it  His  duty  as 
a  seller  Is  inconsistent  with  his  Interest  as  a 
purchaser;  and  the  principle  that  a  trustee 
cannot  be  a  purchaser  at  his  own  sale  is  ap- 
plicable. Story,  Bailm.  {  319;  Torrey  T. 
Bank,  9  Paige,  649-G63;  Chouteau  v.  Allen, 
70  Mo.  290,  335.  The  purchase  for  the  bank, 
by  Its  president,  at  the  auction  sale  of  No- 


Digitized  by 


Google 


996 


NORTHEASTERN  REPORTER,  VoL  42. 


(Ohio. 


vember  5,  1883,  was  therefore  unauthorized, 
and  Its  BUbsequent  assumption  of  proprietor- 
ship unwarranted,  unless  ratified  In  some 
way  by  Glidden,  which  Is  not  claimed;  the 
sale  was  repudiated  by  him  soon  after  he 
became  aware  of  It,  and  ratification  could 
not  be  presumed  from  his  silence,  for  he  was 
ignorant  of  the  sale,  and  it  was  manifestly 
against  his  interest,  having  been  made  at  a 
price  much  below  the  market  value  of  the 
property.  If  the  sale  bad  been  ratified,  his 
right  would  have  been  to  charge  the  bank 
with  the  price  at  which  the  property  was  so 
sold,  and  require  the  application  of  the  pro- 
ceeds, as  of  the  date  of  the  sale,  towards  the 
satisfaction  of  Ills  debt  and  the  charges 
against  the  property;  and  in  that  case  he 
would  have  remained  liable  for  the  balance 
due  on  his  debt  And  it  appears  to  be  es- 
tablished, by  the  great  weight  of  authority, 
''tllat  such  a  sale,  when  repudiated  by  the 
pledgor,  is  not  a  conversion,  where  no  change 
has  occurred  in  the  actual  conditicn  and  sit- 
uation of  the  property.  The  relation  of  the 
parties  remains  .the  some  as  before  the  sale, 
the  pledgee  continuing  to  hold  under  the  con- 
tract of  pledge,  leaving  the  title  to  the  prop- 
erty and  rights  of  the  parties  unaffected,  as 
though  no  sale  had  been  attempted.  Indeed, 
iu  such  case.  It  is  said  there  is  no  sale,  for 
^igant  of  a. competent  purchaser.  Bryan  v. 
Baldwin.  52  N.  1.  232;  Bank  v.  Minot,  4 
Mctc.  (Mass.)  325;  Stokes  v.  Frazler,  72  fU. 
428;  Killian  v.  HofTman.  6  111.  .*.pp.  200;  In- 
surance Co.  V.  Dalrymple,  25  Md.  242;  Bank 
of  Old  Dominion  v.  Dubuque  &  P.  It.  Co.,  8 
Iowa,  2T7;  Canfleld  v.  Mechanical  Ass'n,  4 
McCrary,  646,  14  Fed.  801;  Duncomb  v.  Rail- 
road Co.,  84  N.  T.  205;  Halliday  v.  Holgate, 
L.  R.  3  Exch.  299;  Day  v.  Holmes,  103  Mass. 
307,  311;  Donald  v.  Sukllng,  L.  R.  1  Q.  B. 
585. 

The  rule  results  from  the  nature  of  the  con- 
tract between  the  parties.  Under  a  con- 
tract of  pledge,  the  right  of  the  pledgee  to  re- 
tain possession  of  the  property  continues  un- 
til the  debt  or  engagement  for  the  security  of 
which  it  was  pledged  has  been  discharged 
by  payment  or  performance,  or  a  tender  and 
demand  for  its  return;  and  his  obligation  is 
to  keep  the  article  pledged,  with  due  care, 
and  restore  it  to  the  pledgor  upon  the  per- 
formance of  his  agreement.  On  the  other 
hand,  in  the  absence  of  any  stipulation  to  the 
contrary,  it  is  the  duty  of  the  debtor  to  seek 
the  creditor  at  the  proper  place  and  pay  the 
debt,  or  tender  Its  payment,  before  he  is  ay- 
titled  u>  receive  back  the  pledge.  These  ob- 
ligations of  the  parties  are  reciprocal,  and 
neither  can  require  performance  by  the  other 
without  himself  being  able  and  ready  to 
perform  on  his  part;  so  that,  the  possession 
of  the  pledgee  being  lawful  as  long  as  he  re- 
tains the  actual  control  and  custody  of  the 
pledge,  with  the  ability  to  perform  his  obli- 
gation, by  restoring  it,  he  is  not  in  default 
until  a  demand,  accompanied  by  a  tender  of 
the  debt,  is  mode.    If  he  then  refuse  or  fail 


to  restore  the  pledge,  he  may  be  charged 
with  its  value.  The  acticm  for  its  recovery, 
though  treated  as  one  for  conversion,  is  in 
reality  founded  on  the  breach  of  the  contract, 
and  hence  the  creditor  is  entitled  to  recoup 
his  debt  Until  the  breach  occurs,  no  right 
of  action  accrues  in  favor  of  the  pledgor. 
Suffering  the  debt  to  run  unsatisfied  after 
maturity  does  not  destroy  the  pledgee's  lien, 
or  the  pledgor's  right  to  redeem.  Whelan  v. 
Kinsley,  26  Ohio  St  131;  Jones,  Pledges,  Si 
543,  566,  571.  The  pledgor  may,  undoubted- 
ly, refuse  to  recognize  a  sale  made  by  the 
pledgee  to  himself,  when  such  a  sale  is  not 
expressly  authorized,  but  he  cannot  affirm  it 
in  part  and  reject  it  in  part  He  cannot 
adopt  it  so  far  as  to  make  it  effectual  to 
transfer  the  title  to  the  pledgee,  and  at  the 
same  time  reject  it  as  to  the  price  and  terms 
of  the  sale;  nor  can  his  rejection,  which  has 
the  effect  of  defeating  the  pledgee's  title  un- 
der the  sale,  at  the  same  time  destroy  the 
Uen  of  the  latter  under  the  contract  of  pledge. 
The  sale  must  be  either  accepted  or  rejected 
as  an  entirety;  and  when  so  rejected,  and 
the  pledgee  remains  in  the  possession  and 
control  of  the  property,  with  the  ability  to 
perform  his  contract  by  restoring  it  to  the 
pledgor  on  demand,  the  contract  of  pledge 
continues  in  force,  and  the  pledgee's  posses- 
sion, being  referable  to  the  contract,  is  as 
lawful  as  before  the  sale,  and  he  can  be  char- 
ged with  a  conversion  of  the  property  only 
upon  his  refusal  or  failure  to  return  It  on  the 
performance  or  tender  of  performance  of  the 
pledgor's  obligation.  The  observation,  some- 
times met  with  in  the  opinions  of  judges  and 
in  text-books,  that  the  pledgor  is  at  liberty 
to  treat  an  unauthorized  sale  of  the  pledged 
property  as  a  conversion  by  the  pledgee,  must 
be  taken  to  refer  to  such  a  sale  as  puts  the 
property  beyond  the  control  of  the  pledgee. 
In  cases  of  that  kind  the  pledgor  may  charge 
the  pledgee  as  for  a  conversion  of  the  proper- 
ty without  demand  or  tender  of  performance, 
though  he  is  not  bound  to  do  so,  but  may  by 
subsequent  tender  and  demand  require  the 
pledgee  to  account  for  the  market  value  of 
the  property  at  that  time.  And,  of  course, 
it  is  not  the  right  of  the  pledgee  to  insist  that 
his  wrongful  sale  constitutes  a  conversion; 
for  that  would  enable  him,  if  he  were  al- 
lowed to  do  so,  to  take  advantage  of  his  own 
wrong,  and  by  his  own  violation  of  the  con- 
tract determine  the  time,  and  thus  the  meas- 
ure of  his  liability  for  Its  breach.  As  has 
already  been  stated,  no  offer  was  made  by 
GUdden,  at  any  time,  to  pay  the  debt  he 
owed  the  bank,  nor  was  any  demand  made 
for  the  return  of  the  Iron  held  In  pledge;  and, 
after  it  was  bid  off  by  the  president  of  the 
bank,  on  the  5th  day  of  November,  1S83.  it 
remained  In  the  control  of  the  bonk,  as  it 
had  been  before,  without  cliange,  in  any  ^-e- 
spect,  up  to  the  7th  day  of  February,  18S7, 
when,  under  the  sale  that  day  made,  part  of 
the  iron  passed  into  other  hands,— so  tliat, 
until  that  time,  the  bank's  possertstoa  was 
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lawful,  and  It  was  able  to  pertonn  its  obllgar 
tlon  to  Olidden  by  returning  tbe  lion  to  him, 
upon  payment  ot  his  debt  It  bad,  np  to  that 
time,  exercised  no  actual  dominion  or  control 
over  the  property  Inconsistent  with  Glidden's 
right  to  redeem;  and  the  sale  of  November 
5,  1883,  being  InefFectual  to  transfer  the  title, 
did  not,  we  think,  constitute  a  conversion 
of  the  property,  which,  In  legal  contempla- 
tion, was  still  held  undi-r  the  contract  of 
pledge.  But,  by  the  sale  of  February  7,  1887, 
a  part  of  the  property  pledged  passed  beyond 
the  control  of  the  bank,  and  It  was  thereafter 
no  longer  able  to  perform  its  contract  with 
Gildden  by  making  return  of  the  Iron  to  him; 
and  If  that  sale  was  unauthorized  by  the 
terms  of  the  pledge,  he  might  rlghtfullr 
claim  there  was  then  a  couverslon  of  the 
whole  of  the  prt^erty,  without  tender  or  de- 
mand by  him.  The  obligatlcm  of  the  pledgee 
being  to  return  all  of  the  property  pledged,  a 
conversion  of  part  may,  at  the  election  of  the 
pledgor,  be  treated  as  a  conversion  of  all;  for 
be  is  entitled  to  the  return  of  the  very  thing 
pledged,  and  is  not  obliged  to  accept  a  part  of 
it  only.  Nor  is  a  tender  of  payment  and  de- 
mand for  the  property  necessary,  where  the 
pledgee  has  put  it  out  of  his  power  to  com- 
ply with  the  demand  and  make  restoration 
of  the  pledge,  in  order  to  entitle  the  pledgor 
to  maintain  an  action  for  Its  wrongful  sale. 
Such  tender  and  demand,  when  the  pledgee 
has  thus  incapacitated  himself  to  perform  his 
part  of  the  contract,  are  excused,  because  the 
act  would  be  a  useless  ceremony,  which  the 
law  never  requires.  Oortelyou  v.  Lansing,  2 
Calnes,  Cas.  200;  Alden  v.  Pearson,  3  Gray, 
842;  Fletcher  T.  Dickinson,  7  Allen,  23;  WU- 
Bon  V.  Little,  2  N.  Y.  443.  Whether  the  sale 
of  February  7,  1887,  was  made  In  violation 
of  the  agreement  between  the  parties,  so  as  to 
render  the  bank  liable  for  the  market  value 
of  the  property  at  that  date,  or  whetber  that 
and  the  subsequent  sales  were  made  In  pur- 
suance of  the  power  conferred  by  the  con- 
tract, which.  If  so  made,  would  limit  the 
bank's  liability  to  the  amount  of  the  net  pro- 
<*eeds  of  those  sales,  are  questions  not  now 
before  as,  and  upon  which  we  express  no 
opinion.  Issues  of  fact  are  Joined  by  the 
pleadings  concerning  them,  upon  which  the 
parties  are  entitled  to  have  a  trial  by  jury. 
In  the  decision  of  the  question  upon  which 
the  judgment  below  was  reversed,  the  circuit 
court,  we  think,  committed  no  error,  and  its 
Judgment  is  affirmed. 


(H  OUo  St  M) 

STATB  V. 


GARDNER. 


(Bnpreme  Court  of  Ohio.    Jan.  21,  1896.) 

Ds  Facto  OrriosKS— Elbotiom  dndiii  Uxooasn- 
TCTioNAL  Law— Collateral  Attack. 

In  a  prosecntion  for  offering  a  bribe  to  an 
officer,  who  is  acting  aa  such  under  a  statute  pro- 
viding for  the  iroTemment  of  a  mnnicipal  cor- 
poration, the  defendant  cannot  qnestion  the  con- 


stitutionality of  sndi  statute.    Blianck«  X,  As- 
senting. 
(Syllabu*  by  the  Court) 

Exceptions  to  the  court  of  common  pleas, 
Summit  county. 

Omar  N.  Gardner  was  indicted  for  offering 
bribes.  A  demurrer  to  the  indictment  was 
sustained,  and  the  state  excepts. 

Samuel  O.  Rogers,  Pros.  Atty.,  and  Henry 
K.  Sander,  for  the  State.  Charles  Balrd,  for 
defendant 

BRADBURY,  J.  At  the  September  term 
of  tlie  court  of  common  pleas  of  Summit 
county,  Omar  N.  Gardner  was  indicted  for 
ottering  a  bribe  to  Joseph  HugUl,  a  city  com- 
missioner of  the  city  of  Akroa  The  accused 
demurred  to  the  indictment  on  the  ground 
that  the  act  of  AprU  20,  1883,  under  which 
Hugill  was  performing  the  duties  of  his  of- 
fice, was  unconstitutional  and  void.  The  de- 
murrer was  sustained,  and  the  defendant  dis- 
charged. To  this  holding  of  the  court  the 
prosecuting  attorney  excepted,  and  by  virtue 
of  the  provisions  of  sections  730&-7308  of 
the  Revised  Statutes  has  brought  the  ques- 
tion to  this  court  for  review.  Two  questions 
are  presented  by  the  record:  (1)  Whether 
the  act  of  April  20,  1893,  which  provides  a 
municipal  government  for  the  city  of  Aluon, 
Is  unconstitutional  or  not;  and  (2)  if  nncon- 
stltutlonal,  whether  its  constitutionality  may 
be  assailed  in  the  collateral  way  undertaken 
by  the  accused. 

The  first  question  which  logically  arises  is 
the  latter  of  the  two,  for,  If  the  accused 
should  not  be  allowed  to  raise  the  question  in 
the  way  be  attempted.  It  follows  that  the  con- 
stitutionality of  the  act  which  created  the 
office  was  not  before  the  court  Whether  an 
act  of  the  general  assembly  creating  an  office 
and  providing  a  method  for  filling  It  may  be 
collaterally  attacked  is  a  question  of  the  ut- 
most importance  in  the  practical  admiuistra- 
tlon  of  governmental  tfltairs.  Different  courts 
have  decided  the  question  differently.  Leach 
v.  People,  122  111.  420,  12  N.  B.  720;  Bun  v. 
Railroad  Co.  (Minn.)  18  N.  W.  285;  Coyie  v. 
Com.,  104  Pa.  St  117;  Mechem,  Pub.  Off.  {< 
318,  327;  Van  Fleet,  CoUat  Attack,  p.  33,  S 
21;  Norton  v.  Shelby  Ca,  118  D.  S.  425,  6 
Sup.  Ct  1121;  HUdrith'B  Heirs  v.  Mclntire's 
Devisees,  1  J.  J.  Marsh.  206.  It  is  now  be- 
fore this  court  for  the  first  time,  and,  while 
we  are  not  insensible  to  the  consideration 
justly  due  to  the  high  standing  of  those 
courts  and  authors,  we  are  bound  to  reach 
that  conclusion  which,  in  our  judgment.  Is 
best  sustained  by  sound  reason,  and  that  best 
comports  with  an  enlightened  public  policy 
and  the  maintenance  of  public  order. 

If  the  official  acts  of  officers,  acting  in  an 
office  created  by  an  unconstitutional  statute, 
should  be  regarded  as  falling  within  the  prin- 
ciple that  sustains  the  acts  of  de  facto  offi- 
cers, until  the  statute  has  been  held  nncoOf- 
stitutional  by  competent  judicial  authority  In 
a  proceeding  appropriate  to  that  end,  all  diffi- 
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colty  Tanisbes.  The  opposite  doctrine  Is 
based  npon  tbe  assertion  that  there  can  be  no 
de  facto  officer  unless  there  is  a  de  jure  office. 
That  l8  a  simple  and  summary  way  to  dis- 
pose of  this  grave  question.  That  there  can 
be  no  de  Jure  officer  without  a  de  Jure  office 
I«  a  proposition  to  which  all  minds  will,  of 
course,  assmt.  But  that  there  can  be  a  de 
facto  officer  without  a  de  Jure  office  Is  dispu- 
table, if  the  phrase  "de  facto  officer"  Includes 
one  who  in  fact  discliarges  the  duties  of  a 
public  office,  recognized  by  the  great  body  of 
the  people  and  by  Tlrtne  of  a  statute  solemn- 
ly passed  by  tbe  general  assembly  of  the 
state,  which  may  be  unconstitutionaL  That 
there  have  been  many  officers  who  occupied 
and  discharged  the  duties  of  offices  created 
by  laws  that  wwe  afterwards  held  unconsti- 
tutional is  a  fact  well  known  to  every  ona 
While  in  such  occupancy,  innumerable  offi- 
cial acts  affecting  both  public  and  private 
rights  may  have  been  actually  performed  by 
them.  The  duration  of  the  office  may,  and 
otten  does,  extend  through  a  series  of  yeara 
In  the  case  before  us  the  act  In  question  la 
one  creating  a  municipal  government  for  the 
city  of  Altron,  and  has  been  in  force  since 
Ita  enactment  In  April,  1S03.  It  superseded 
an  act,  passed  In  the  year  1891,  for  the  gor- 
munent  of  that  city,  which  latter  act  was 
subject  to  the  same  assault  tliat  was  at^ 
tempted  to  be  made  on  tbe  one  under  consid- 
eration.^ The  existing  government  of  th^ 
populous  and  thriving  city  of  Youngstow^ 
also  rests  upon  the  act  now  aasailed,  while 
that  of  the  city  of  Springfield  depends  upon 
an  act  at  least  as  vulnerable  to  the  same  at- 
tack as  the  act  under  consideration.  The 
constitutionality  of  the  governments  of  the 
cities  of  Springfield  and  Youngstown  have 
not  been  asstdled,  even  collaterally,  and  may 
continue  unchallenged  for  many  years.  The 
officers  in  these  cities  occupy  offices  cre- 
ated by  the  acts  upon  which  the  city  govern- 
ment rests  and  are  daily  discharging  duties 
affecting  the  rights  of  the  city  and  the  pri- 
vate rights  of  individuals.  These  officers  are 
either  usurpers  and  trespassers  or  de  facto 
officers.  If  the  latter,  the  rights  of  the  pub- 
lic, or  of  individuals  who  have  submitted  to 
their  authority  or  acquiesced  in  its  exercise, 
would  be  unaffected  by  a  subsequent  authori- 
tative Judicial  declaration  that  the  statute 
was  unconstitutional.  If  they  were  usurpers 
merely,  every  official  act  would  be  a  nullity, 
and  interminable  confusion  possibly  follow, 
such  a  decision.  Were  such  results  to  follow, 
the  courts  might  well  pause  before  declaring 
unconstitutional  an  act  establishing  a  city 
government,  unless  its  constitutionality  was 
cliallenged  upon  the  threshold  of  its  exist- 
ence. 

The  common  law  in  relation  to  de  facto 
officers  had  its  origin  in  England,  it  waS 
there  laid  upon  a  foundation  as  broad  as 
tbeir  necessities  required.  Such  a  thing 
as  a  written  constitution  controlling  legis- 
btttve  action  was  unknown  to  their  Juris- 


prudence. WhateviT  office  parliament  chose 
to  create  was  a  de  Jure  office.  In  the  states 
of  the  American  Union,  however,  we  find 
written  constitutions,  limiting  the  otherwise 
absolute  power  of  the  people  to  act  tlirougb 
the  legislative  branch  of  the  government. 
As  a  consequence  of  this  peculiar  featurt 
of  our  government,  a  statute  regularly  en- 
acted by  the  legislative  branch  thereof  may, 
in  express  terms,  create  a  public  office,  or 
it  may  authorize  a  municipal  corporation  to 
create  oae.  An  Incumbent  may  be  appoint- 
ed In  the  mode  prescribed  by  the  statute. 
He  may  qualify,  enter  upon  the  dlscbarse 
of  the  duties  of  tbe  office,  and  continue  to 
discharge  those  duties  Indefinitely,— possibly 
■for  many  years,—  during  which  he  daily  per- 
forms official  acts  affecting  not  only  public 
rights,  but  private  rights  of  the  most  sacred 
character.  After  all  this  has  occurred,  the 
eonstitutlonality  of  the  statute  Is  su<'cess- 
fully  challenged,  and  tbe  statute  declared 
void,  and  for  the  first  time  in  the  history 
of  the  common  law  its  principles  must  be  in- 
voked to  ascertain  the  status  of  the  rights 
of  persons  and  of  the  public  that  accrued  be- 
fore the  law  was  declared  void.  We  think 
that  principle  of  public  policy  declared  by 
the  English  courts  three  centuries  ago, 
which  gave  validity  to  the  official  acts  of 
persons  who  Intruded  thems^ves  into  an 
office  to  which  they  had  not  been  legally 
appointed,  is  as  applicable  to  the  ctmditions 
now  presented  as  they  were  to  the  condi- 
tions that  then  confroated  the  English  Ju- 
diciary. We  are  not  required  to  find  a 
name  by  which  officers  are  to  be  Imown  who 
have  acted  under  a  statute  that  has  subse- 
quently been  declared  unconstitutional, 
though  we  think  such  officers  might  aptly 
be  called  "de  facto  officers."  They  actually 
performed  official  acts  authorized  by  a  stat- 
ute solemnly  enacted  by  the  lawmaking  de- 
partment of  the  government.  Such  a  stat- 
ute is  presumed  to  be  constitutional.  dJ^ 
dnnatl,  W.  &  Z.  R.  Oo.  ▼.  Commissioners  of 
Clinton  Co.,  1  Ohio  St  77.  The  unbroken 
current  of  authority  supports  this  proposi- 
tion. Courts,  in  tbe  practical  administration 
of  Justice,  should  regard  the  substance  of 
things,  and  deal  with  conditions  as  they 
actually  exist  Here  are  grave  and  impor- 
tant official  acts  actually  performed  by  vit^ 
tue  of  an  office  created  under  tho  provisions 
of  a  statute  regularly  enacted  by  that 
branch  of  the  government  to  which  the  pow- 
er to  make  law  has  been  delegated  by  the 
constitution.  There  is  a  clearly  established 
legal  presumption  of  Its  validity.  The  pul>- 
11c  in  Its  orgaaized  capacity,  as  well  as  pri- 
vate citizens,  V?is  acquiesced  in  and  submit- 
ted to  their  authority.  Such  circumstances, 
the  majority  of  the  court  are  of  opinion,  are 
sufficient  to  give  such  color  to  their  title  as 
to  make  them  de  facto  officers.  But  whe4h- 
<^r  they  fall  within  the  previously  existing 
definition  of  such  officers  or  not,  their  offi- 
cial acts  thus  performed  fall  within  the  pro- 
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tectloa  of  that  principle  of  public  policy 
which  defends  them  against  collateral  at- 
tack, and  that,  therefore,  the  question  of  the 
c,onBtitutionaIlt7  of  the  statute  in' question 
was  not  before  the  court  of  common  pleas. 
Exceptions  sustained. 

SFBAB,  J.  (concurring).  It  is  always  well 
to  start  with  a  clear  conception  of  the  real 
question  at  Issue.  In  his  invei^tigatlon  of 
the  case  the  judge  of  the  common  pleas 
reached  the  conclusion  that  the  defendant 
was  in  a  position  to  raise  the  question  of  the 
constltuttonality  of  the  statute  establishing 
a  goyemment  for  the  city  of  Akron,  and 
then,  being  of  (^pinion  that  the  act  Is  im- 
constttutional,  he  sustained  the  demurrer  to 
the  indictment  Courts  uniformly  decline 
to  consider  the  alleged  unconstitutionality 
of  an  act  of  the  general  assembly  unless  it 
becomes  necessary  to  a  disposition  of  the 
case  before  them.  The  first  inquiry  Is,  there> 
fore,  as  to  the  right  of  the  def^idant  to 
make  the  question  of  the  constitutionality 
of  the  statute  under  review.  If  he  cannot 
be  heard  to  raise  that  qnesticHi,  then  the 
issue  of  cobstltutionality  is  not  before  us. 
Meantime  It  Is  neither  conceded  to  be  un- 
constitutional nor  contended  that  it  is  not 
Can  he  make  the  question?  This  inquiry 
will  be  answered  wher  it  has  been  deteiv 
mined  whether  or  not  the  city  commissioner 
of  Akron  Is  an  officer.  If  he  Is,  within  the 
^neanlng  of  our  law,  an  officer,  the  esact 
extent  or  character  of  bis  title  will,  it  is 
bellerved,  prove  of  but  little  consequence, 
for  the  charge  is  that  of  attempting  to  bribe 
an  officer.  The  high  estimate  I  entertain 
of  the  learning  and  ability  of  the  trial  Judge, 
as  well  as  the  importance  of  the  principle 
Involved,  has  cause  me  to  hesitate  long  be- 
fore assenting  to  a  conclusion  contrary  to 
the  holding  below;  and  it  Is  only  after  care- 
ful examination  ot  many  authorities  and 
much  reflection  that  I  have  been  satisfied  to 
rest  upon  the  conclnsloas  announced  in  the 
majority  opinion.  A  reference  to  some  of 
those  authorities  will  prove  InstructlTe. 
•  McKlm  V.  Somers,  1  Pen.  &  W.  297,  In- 
volved the  admissibility  of  a  deposition  ta- 
ken before  a  justice  whom  the  objecting 
party  alleged  and  sought  to  prove  had,  prior 
to  the  taking  of  the  deposition,  moved  fnxn 
the  county,  and  thereby  vacated  his  office. 
The  court  held  the  evidence  not  competent, 
on  the  ground  that  whenever  a  person  has 
color  of  authority,  and  acts  under  a  commis- 
sion from  the  appointing  power,  but  which 
It  may  be  alleged  has  been  forfeited,  the 
validity  of  the  commission  cannot  be  ex- 
amined In  a  suit  in  which  he  is  not  a  party. 
"If  a  person,"  observed  the  court,  "usuijib 
an  antborlty  to  which  he  has  no  title  nor 
color  of  title,  his  acts  would  be  simply 
void;  but  a  colorable  title  to  an  office  can 
be  examined  only  In  a  mode  in  which  the 
officer  Is  a  party,  and  before  the  proper  tri> 
'■''inal.'' 


People  V.  Bangs,  24  III:  184,  was  a  quo 
warranto  to  test  the  title  of  the  defendant  to 
the  office  of  circuit  judge.  The  constitution 
gave  authority  to  the  general  assembly  to 
Increase  the  number  of  circuits,  and  in  such 
case  the  number  of  judges;  but  the  as- 
sembly undertook  to  provide  for  an  addi- 
tional judge  without  creating  an  addltlMial 
circuit,  and  Judge  Bangs  was  elected,  com' 
missioned,  and  entered  upon  his  duties  as 
judge.  Judgment  of  ouster  was  entered,  the 
court  holding  that  the  portion  of  the  law 
which  provided  for  the  Section  of  a  circuit 
judge  was  not  authorized  by  the  constitu- 
tion, and  the  dedion  Itself  was  'void;  but 
it  gave  the  judge  color  of  office,  and  his 
acts  were  as  valid  aa  if  the  law  had  been 
constitutional.  The  syllabus  reads:  "Tbongh 
a  judge  elected  under  a  law  not  authorized 
by  the  constitution  shall  be  ousted  because 
he  is  not  an  officer  de  jure,  yet  his  acts 
colore  officii  will  be  valid." 

People  v.  Weber,  86  111.  283,  was  a  peti- 
tion for  a  writ  of  mandamus  by  one  Bnlll- 
yan,  claiming  to  be  a  city  treasurer,  to  com- 
pel a  collector  of  taxes  to  pay  to  him  taxes 
collected  belonging  to  the  munioipallty.  Sul- 
-llvan's  title  rested  upon  an  alleged  appoint- 
ment by  the  mayor.  This  the  court  held  to 
be  invalid,  and  the  writ  was  refused.  It  Is 
held  in  the  syllabus:  "Where  one  claims 
rights  as  an  officer  by  virtue  of  his  office,  he 
must  show  that  he  Is  legally  entitled  to  act; 
that  he  is  an  officer  de  jure  as  well  as  de 
facto.  The  acts  of  an  officer  de  jure  are 
valid  and  eftectual  everywhere  when  within 
the  limits  of  his  authority,  but  the  acts  of 
a  de  facto  officer  are  valid  only  so  far  as 
the  tights  of  the  public  and  of  third  persons 
having  an  Interest  In  such  acts  are  involved. 
•  •  •  The  title  of  a  de  facto  officer  cannot 
be  inquired  into  In  a  collate.-al  way  between 
third  parties,  but  it  may  be  inquired  into 
where  he  is  suing  in  his  own  right  as  ah 
officer." 

In  Leach  y.  People.  122  111.  420,  12  N.  E. 
726,  one  paragraph  of  the  syllabus  is  as  fol- 
lows: "The  legislature  passed  an  act  which 
proved  to  be  in  violation  of  the  constitution, 
whereby  the  management  of  the  affairs  of  a 
county  acting  under  township  organization 
was  attempted  to  be  taken  from  the  super- 
visors of  the  several  towns,  and  vested  In  a 
board  of  supervisors  consisting  of  "only  five 
members.  Instead  of  fifteen,  as  before,  to 
be  elected  in  five  districts,  and  hold  their 
offices  for  four  years.  {Supposing  the  act  to 
be  a  valid  enactment,  such  board  of  five 
were  elected,  and  for  a  time  ficted  without 
question,  as  the  legally  constituted  tribunal 
having  charge  of  the  county  affairs.  Held, 
that  their  acts  were  valid  and  binding  tis 
those  of  de  facto  officers  under  color  of  of- 
fice." 

Brown  y.  0'Ck>nnell,  36  Oonn.  432,  was  an 
action  of  debt  on  a  recognizance  given  in 
the  police  court  of  Hartford.  The  constitu- 
tion provided  that  all  judicial  officers  should 


Digitized  by 


Google 


1002 


NOBTHBASTEBN  RBFOBTEB,  Yd.  ^ 


(Obio. 


be  appointed  by  the  general  assembly.  That 
body,  by  a  statute,  undertook  to  authorize 
the  appointment  of  a  judge  of  the  police 
court  by  the  common  council.  The  supreme 
court  held  the  appointment  void,  but  that 
the  appointee  "was  a  Judge  de  facto,  and 
that  a  recognizance  entered  into  before  him 
in  the  police  court  for  the  appearance  of  a 
prisoner  was  valid  and  binding." 

Judge  Van  Vleet,  in  his  work  on  Collateral 
Attack  (page  33),  remarks:  "If  it  is  neces- 
sary, in  order  to  guard  the  rights  of  the  pub- 
lic, to  hold  the  acts  of  an  actual,  although 
unlawful,  incumbent  of  a  Judicial  office  val- 
id, as  being  done  by  an  officer  de  facto,  then, 
a  fcHtiori,  is  it  necessary  to  hold  an  actual 
judicial  tribunal,  erected  under  the  forms  of 
law,  sustained  by  the  power  of  the  state,  and 
settling  rights  and  titles,  a  tribunal  de  fac- 
to." And,  as  conclusion  from  divers  au- 
thorities cited,  the  same  learned  author  ob- 
serves on  page  51:  "The  de  facto  character 
of  the  officer  is  not  impaired  because  he  was 
appointed  by  virtue  of  a  void  statute.  Thus, 
a  judge  appointed  by  the  governor  or  a  city 
council,  or  transferred  to  another  district,  or 
a  probate  clerk  or  district  attorney  appoint- 
ed by  authority  of  an  unconstitutional  stat-  - 
ute  and  county  officers  elected  in  a  new 
county  before  the  law  organizing  it  could 
take  effect,  are  all  officers  de  facto."  See, 
also,  Burt  v.  Railroad  Co.,  31  Minn.  472,  18 
N.  W.  285,  289;  Morris  v.  People,  3  Denio, 
381;  State  t.  Cboate,  11  Ohio,  611;  State  v. 
Ailing,  12  Ohio,  16;  Taylor  v.  Skrine,  2  Tread. 
Const  696;  Case  v.  State,  5  Ind.  1;  Crelgh- 
ton  T.  Piper,  14  Ind.  182;  Plymouth  v.  Paint- 
er, 17  Conn.  685. 

Smith  V.  liinch,  29  Ohio  St.  261,  was  an  ac- 
tion to  restrain  the  collection  of  a  tax  as- 
s«8sed  by  the  board  of  health  of  the  village 
of  West  Cleveland  upon  the  land  of  plaintiff 
for  the  expense  of  removing  a  nuisance 
therefrom.  Tbe  plaintiff  claimed  that  the 
board  was  not  a  lawful  board,  because  the 
ordinance  of  council  creating  it  was  not  read 
on  three  several  days,  nor  were  the  yeas  and 
nays  of  those  voting  recorded,  nor  did  a 
majority  of  members  vote  for  suspension  of 
rules,  as  required  by  statute;  that  they  act- 
ed without  authority,  and  the  tax  was  there- 
fore illegal.  Tbe  persons  claiming  to  be 
such  board  were  the  only  persons  claiming 
to  be  acting  as  such,  and  they  were  gen- 
erally and  publicly  known  and  acknowledged 
as  such  at  the  time  of  the  transaction.  The 
court  held  that  the  requirements  of  the  stat- 
ute as  to  the  manner  of  passing  the  ordi- 
nance were  mandatory.  Nevertheless  the 
board  was  a  board  de  facto,  and  whether  It 
was  a  board  de  Jure  was  immaterial.  It  was 
claimed  in  argument  that  the  case  was  one 
where  there  was  no  office  to  be  filled.  Bat 
the  court  held  that:  "The  statute  (68  Ohio 
Laws,  200)  creates  the  office.  It  authorizes 
the  council  to  establish  the  board,  and  to  fill 
it  by  appointment.  True,  until  the  council 
act  in  the  premises.  It  Is,  a  mere  potentiality 


in  their  hands;  yet  it  is  none  the  less  an 
office  known  to  the  law,  and  provided  for 
by  law.  •  •  ♦  It  is  enough  that  the  office 
Is  one  provided  for  by  law,  and  that  the  par- 
ties have  the  color  of  appointment,  assume 
to  be  and  act  as  such  officers,  and  that  they 
are  accepted  and  acknowledged  by  the  pub- 
lic as  such  to  the  exclusion  of  all  others. 
Such  was  the  case  here.  There  was  both 
the  color  api  fact  of  office."  Turning  to  the 
statute  referred  to,  we  tbaO,  that  it  simply 
provides  for  the  composition  of  a  board  of 
health,  and  defines  its  powers,  duties,  etc., 
"whenever  the  council  of  any  city  or  in- 
corporated village  shall  establish  a  board  of 
health."  No  such  board  can  exist  until  it  is 
so  established.  Direct  authority  to  establish 
such  board  Is  given  by  section  1692,  par.  24, 
Eev.  St.  When,  therefore,  the  court  say 
that  such  board  is  "an  office  known  to  the 
law,  and  provided  for  by  law,"  no  more  is 
meant  than  that  provision  has  been  made  by 
law  for  the  establishment  of  such  an  office. 
No  one  would  pretend  that  the  statnte  cre- 
ated the  particular  board  in  question.  And, 
in  the  same  sensCi  is  not  the  office  of  city 
commissioner  one  which  tbe  law  has  pro- 
vided may  be  established?  Is  the  "poten- 
tiality" lodged  In  the  general  assembly  by  the 
constitution  by  the  general  grant  (article  2, 
i  1),  and  by  article  13,  }  6,  in  the  words: 
"The  general  assembly  shall  provide  for  the 
organization  of  cities  and  incorporated  vil- 
lages," etc.,— any  less  potent  in  the  constitut- 
ing of  municipal  offices  generally  than  is 
the  "potentiality"  lodged  In  the  council  by 
act  of  the  general  assembly  to  create  a  par- 
ticular office?  And  where  the  council,  at- 
tempting to  act  under  such  authority,  vio- 
lates the  fundamental  law  in  such  way  as  to 
fail  to  clothe  Its  appointee  with  a  good  title 
to  the  office,  and  yet,  because  It  possessed 
power  to  do  the  thing  lawfully,  and  because 
its  appointee  has  entered  upon  and  is  per- 
forming Its  duties  to  the  exclusion  of  all  oth- 
ers and  to  the  acceptance  of  the  public,  this 
court  says,  there  being  both  color  of  office 
and  fact  of  office,  that  the  appointee  is  an 
officer  de  facto.  Shall  we  now  say  in  thi6 
case,  where  is  the  most  abundant  authority 
in  the  general  assembly  to  create  the  office, 
and  an  attempt  to  do  It,  and  the  officer  has 
entered  upon  and  is  performing  the  duties 
to  the  exclusion  of  all  others  and  to  the  ac- 
ceptance of  the  public,  yet  because  of  a 
failure  to  observe  the  fundamental  law  by 
tbe  general  assembly,  if  there  be  such  fail- 
ure, there  is  no  color,  and  no  fact,  and  hence 
no  de  facto  officer,  but  he  is  simply  an  in- 
truder and  a  usurper?  No  question  is  made 
as  to  the  regularity  of  the  proceedings  by 
which  the  board  of  city  commissioners  was 
appointed.  Every  legal  formality  was  ob- 
served. The  objection  urged  Is  that  there 
was  no  power  In  the  officers  who  appointed 
to  make  the  appointment  In  any  manner, 
however  regular.  This  Is  sufficiently  an- 
swered, we  submit,  if  there  was  color  of  au- 
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thorlty.  As  before  stated,  the  ground  upon 
which  acts  of  de  facto  officers  are  sustained 
Is  that  of  public  ];>0llC7.  But  It  is  insisted 
that  this  is  a  criminal  case,  and  hence  a 
different  public  policy  should  prevail.  Many 
courts  have  thought  differently. 

In  State  t.  Carroll,  38  Conn.  419,  the  pris- 
oner had  been  found  guilty  of  libel  and 
breach  of  the  peace  in  the  city  court  of  New 
Haven.  Carroll's  complaint  was  that  the 
person  acting  as  Judge  was  not  such,  having 
been  called  in  to  take  the  place  of  the  Judge 
by  the  clerk,  acting  under  an  unconstitution- 
al statute.  The  court,  applying  the  general 
rules  as  to  the  effect  of  color  and  of  fact 
in  an  opinion  of  marked  ability  and  learning, 
by  Butler,  O.  J.,  held  that  "the  acts  of  an 
officer  appointed  by  and  acting  under  and 
pursuant  to  an  unconstitutional  law,  and 
performed  before  the  unconstitutionality  of 
the  law  has  been  Judicially  determined,  are 
valid,  as  respects  the  public  and  third  per- 
sons, as  the  acts  of  an  otUcer  de  facto." 

In  Mapes  v.  People,  60  111.  523,— a  liquor 
prosecution, — objection  was  made  by  defend- 
ant that  the  Jury  was  an  iUegfal  body  because 
drawn  by  an  unauthorized  person,  one  Lee, 
who,  although  authorized  to  perform  other 
duties  as  clerk,  was  not  empowered  to  draw 
Juries.  The  court  hrid  that  whether  Lee  was 
an  officer  de  Jure  was  not  material.  He  was 
an  officer  de  facto,  in  possession  of  the  of- 
fice, performing  its  duties;  and  until  he  was 
in  some  direct  way  adjudged  to  be  without 
authority,  his  official  acts  must  be  regarded 
as  valid. 

In  Clark  v.  Com.,  29  Pa.  St.  129,  the  pris- 
ons: had  been  convicted  of  murder  in  a 
court,  the  Judge  of  which  was  exercising 
functions  In  a  county  attached  to  his  district 
subsequent  to  bis  election,  and  the  conten- 
tion of  the  prisoner  was  that  the  act  of  the 
legislature-  by  which  such  addition  was  at- 
tempted to  be  made  was  unconstitutional. 
But  the  court  held  that  the  question  could 
not  be  raised  collaterally;  that  the  Judge 
was  a  Judge  de  facto,  and,  as  against  all 
but  the  commonwealth,  a  Judge  de  Jure. 
The  murderer  was  hanged. 

In  Campbell  v.  Com.,  96  Pa.  St.  344,  the 
prisoners  had  been  couvlcted  In  Fayette 
county  of  arson  In  burning  a  dwelling  house 
and  other  buildings.  Two  associate  Judges, 
not  learned  in  the  law,  but  who  had  been 
elected  by  the  people  of  the  county,  and  com- 
missioned, sat  with  the  president  Judge,  and' 
participated  In  the  trial  and  sentence.  The 
validity  of  their  title  to  the  office,  and  hence 
of  the  compensation  of  the  court,  was  ques- 
tioned on  the  ground  that,  under  the  consti- 
tution of  1874  and  subsequent  legislation, 
the  people  had  no  power  to  elect  associate 
Judges  in  Fayette  county.  It  was  held  "that 
they  were  Judges  de  facto,  and  as  against 
all  parties  but  the  commonwealth  they  were 
Judges  de  Jure,  and,  having  at  least  a  color- 
able title  to  those  offices,  their  title  thereto 
could  not  be  questlMied  in  any  other  form 


than  by  quo  warranto  at  the  suit  of  the  com- 
monwealth." And  the  burners  of  dwelling 
houses  went  to  the  penitentiary  for  eight 
years.  At  a  subsequent  term,  in  an  action 
in  quo  warranto,  brought  by  the  attorney 
general,  the  associate  Judges  were  ousted. 
Of  like  import  was  the  holding  In  Coyle  v. 
Com.,  104  Pa.  St  117,  and  the  murderer  was 
executed. 

In  State  v.  Brooks,  39  La.  Ann.  817,  2 
South.  498,  the  defendant  had  been  convict- 
ed of  manslaughter.  The  person  killed  was 
one  Allen,  an  acting  constable,  who,  armed 
with  a  warrant,  was  In  the  act  of  seizing 
Brooks'  property  at  the  time  of  the  homicide. 
The  defendant  sought  to  prove  that  Allen 
had  not  been  legally  appointed,  and  was  not 
a  legal  constable.  This  proof  was  rejected. 
This  ruling  was  affirmed.  The  court  quote 
with  approval  language  of  the  court  in  an 
earlier  case,  that:  "We  do  not  desire  to  b* 
understood,  however,  as  Intimating  that  a 
party  charged  with  crime  can  be  beard  to 
raise  an  issue  that  the  ministerial  and  other 
officers  of  court,  actually  and  de  facto  act- 
ing as  such,  have  no  right  to  such  offices. 
We  should  never  get  a  criminal  tried  at  that 
rate.  We  would  commence  with  a  kind  of 
collateral  quo  warranto  as  to  the  Judge,  and 
then  go  on  down  through  the  official  poster 
of  the  court."  The  manslayer  went  to  the 
penitentiary  for  15  years.  See,  also.  Shoe- 
ban's  Case,  122  Mass.  445,  and  cases  there 
cited;  State  v.  Bloom,  17  Wis.  521;  In  re  Ah 
Lee,  6  Fed.  899;  Smurr  v.  State,  105  lud. 
126,  4  M.  E.  445;  Ang.  &  A.  Corp.  p.  68.  note. 

Regarding  the  respect  which  is  to  be  paid 
to  officers  de  facto,  Mr.  Bishop,  in  his  New 
Criminal  Law  (v<riume  1,  p.  284),  observes: 
"The  criminal  law  will  not  JustiQr  a  person 
in  resisting  an  arrest  by  an  officer  de  facto 
on  the  ground  that  he  is  not  such  de  Jure. 
Other  methods  of  testing  the  right  are  open. 
Indeed,  it  would  be  little  less  than  a  breach 
of  the  peace  by  the  court  Itself  to  permit 
men  to  try  In  pais  the  titles  of  constables 
and  sheriffs,  by  beating  them  over  the  head 
and  raising  a  riot"  And  by  Prof.  Wharton, 
in  his  work  on  Criminal  ,Law  (section  1672d), 
it  is  observed:  "It  has  been  already  seen 
that  on  an  indictment  for  resisting  an  officer 
his  title  Is  not  at  Issue  when  it  appears  that 
at  the  time  in  question  he  was  a  de  facto 
officer;  1.  e.  the  recognized  official  representa- 
tive of  the  government  actually  in  power. 
That  is  what  is  called  'color  of  title.' " 

Ex  parte  Strang,  21  Ohio  St  610,  was  a 
proceeding  in  habeas  corpus  In  the  probate 
court,  reviewed  in  this  court.  Strang  had 
been  convicted  in  the  police  court  of  Cin- 
cinnati, and  was  held  by  the  chief  of  police 
under  a  mittimus  requiring  his  conveyance 
to  the  workhouse.  His  ground  of  release 
was  that  he  had  been  tried  and  convicted  be- 
fore one  Carter,  who  was  not  the  police 
Judge,  but  an  appointee  of  the  mayor  under 
an  nnconstltutlonal  statute;  the  p<dlce  Judge 
being  at  the  time  ill,  and  absent  from  hl» 
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post.  Tbls  court  affirmed  tbe  Judgment, 
bolding:  "That  assuming  (without  decid- 
ing the  question)  the  power  of  appointment 
thus  conferred  on  the  mayor  to  be  unauthor- 
ized by,  the  constitution,  yet  tbe  person  act* 
ing  under  such  an  appointment  would  be  a 
Judge  de  .facto;"  .  and  that:  "The  acts  of  an 
o£9cer  de  facto,  when  questioned  collaterally, 
are  as  binding  as  those  of  an  officer  de  Jure. 
To  constitute  an  officer  de  facto  of  a  legally 
existing  office,  it  is  not  necessary  that  he 
should  derlTO  his  appointment  from  one 
comi)etent  to  inyest  him  with  a  good  title  to 
the  office.  It  is  sufficient  if  he  deriyes  his 
appointment,  from  one  having  colorable  au- 
th(»lty  to  appoint;  and -an  act  of  the  gen- 
eral assembly,  though  not  warranted  by  th« 
constitution,  will  give  such  authority."  In 
the  consideration  of  the  case  the  police 
court  is  treated  as  one  of  tbe  courts  inferior 
to  the  supreme  court,  which,  by  the  consti- 
tution, the  general  assembly  is  authorized  to 
establish,  the  Judges  of  which  are  to  be  elect- 
ed by  the  people,  and  the  acting  police  judge 
was  regarded  as  appointed  to  bold  the  police 
court,  and  to  exercise  all  tbe  Jurisdictioa 
pertaining  thereto.  So  that  the  inquiry  was 
not  into  the  Jurisdiction  ot  the  court,  but  an 
Inquiry  into  the  right  of  Carter  to  hold  the 
office.  The  case  illustrates  the  proposition 
that  color  of  authority  to  appoint  Is  suffi- 
cient; to  clothe  the  appointee  with  color  of  ti- 
tle to  office.  And,  if  this  be  so,  will  not  an 
act  of  the  general  assembly,  which  purports 
to  authorize  an  inferior  body  to  appoint  to  of- 
fice, give  color  of  authority  for  such  appoint- 
inent  where  the  power  of  the  general  assem- 
bly over  tbe  subject  Is  unquestioned,  and  the 
only  criticism  is  in  the  manner  of  its  exer- 
cise? The  constitution  recognizes  munici- 
pal corporations,  and  authorizes  the  general 
assembly. to  organize  them,  and  adopt  meth- 
ods by  which  they  may  be  provided  with 
officers  for  their  government  The  office  in 
question  in  the  case  at  bar  is  one  which  may 
be  so  provided.  In  efTect,  therefore,  the  con- 
stitution creates  the  office;  not  this  partic- 
ular board,  but  boards  generally;  and  such 
boards  may  become  as  essentially  a  part  of 
the  city  government  as  is  tbe  i>olice  court, 
or  any  other  instrumoitaUty.  It  will  be 
noted  that  the  holding  Is  in  square  contra- 
diction of  the  maxim,  often  repeated  in  the 
text-books  and  by  Judges,  that  where  there 
is  an  officer  de  Jure  in  the  office  there  is  no 
room  for  an  officer  de  fEu;to;  that  both  can- 
not exist  at  the  same  time.  Judge  Straub 
had  not  vacated  the  office.  He  was  still  in 
occupanc^y  of  It,  drawing  the  salary,  and 
armed  with  all  the  power;  notwithstanding 
which  the  decision  holds  Carter  to  be  a 
Judge  de  facto.  We  emphasize  this  because 
it  sbows  that  maxims  of  text-boolcs  are  not 
to  be  Implicitly  relied  upon,  and  because  it 
shows  to  what  length  tbe  court  was  inclined 
to  jgo  in  order  to  maintain  the.  acts  of  one  In 
the  exercise  of  functions  of  an  office  author- 
Used  by  ftatute. 


It  Is  not  here  tasnmed  that  there  Is  not  dis- 
agreement among  the  authorities.  There  is. 
Perhaps  Norton  v.  Shelby  Co.,  118  U.  S.  425, 
6  Sup.  Ct.  1121,  Is  most  relied  on  as  sustain- 
ing tbe  coDtrary  doctrine.  In  tliat  case  the 
legislature  of  Tennessee  had  undertaken  by 
statute  to  constitute  for  the  county  of  Shelby 
a  board  of  commissioners  to  be  appointed  by 
the  governor,  and  clothe  It  with  all  the  pow- 
ers and  duties  then  possessed  by  the  quar^ 
terly  court  of  the  county,  conqxwed  of  the 
Justices  of  the  peace  who  had  been  dected 
by  the  people.  This  county  court  was  one 
of  the  institutions  of  the  state,  recognized  in 
the  coostittttion.  County  oommissions  were 
whoUy  unknown  to  the  constitution,  and 
theretofore  to  the  laws.  There  was  no  ac- 
quiescence by  the  Justices  or  the  people;  on 
the  contrary,  there  was  Immediate  and  con- 
tinued public  opposition,  by  suit  and  other- 
wise, oa  tbe  iiart  of  the  Justices  and  others 
until  the  final  disposition  of  tlie  case.  Mean- 
time, in  the  face  of  the  opposition  and  the 
litigation,  the  board  subscribed  to  stock  ahd 
issued  railroad  bonds  of  the  county  to  the 
amount  of  about  |29;000,  and  the  UabUity  of 
the  county  on  these  bonds  was  the  subject  of 
tbe  suit  It  must  be  apparent  at  a  glance 
that  we  have  befnre  us  no  such  case.  In 
that  case  there  was,  according  to  tbe  holding 
of  the  supreme  court  of  Tennessee,  no  power 
in  tbe  legidatore  to  authorize  the  appoint- 
ment of  county  commissioners  with  such 
powers,  by  any  form  of  statute,  while  in  our 
case  the  power  to  create  a  board  of  city  com- 
missioners for  Akron  is  unquestioned;  and. 
If  the  innper  dasslflcatloa  has  been  pre- 
scribed, no  one  doubts  that  it  Is  a  board  de 
Jure.  As  against  protest  and  objection  from 
the  start  In  the  Tennessee  case^  we  have.  In 
our  case,  universal  assent  and  acquiescence 
on  the  part  of  everybody  for  years.  But  it 
Is  Insisted  that  the' declarations  of- law  given 
out  by  the  court,  irrespective  of  the  Judg- 
ment rendered,  control  this  case.  Do  th^t 
It  is  there  said:  "An  unconstitutional  act  is 
not  a  law;  it  confers  no  rights;  it  ImposeB 
no  duties;  it  affords  no  protection;  it  creates 
no  office;  it  Is,  In  legal  contemplation,  as  In- 
operative as  though  It  had  never  been  pass- 
ed." It  Is  not  necessary  to  question  the  apt- 
ness of  this  language  a^  applied  to  the  Taa- 
nessee  case,  but  when  it  is  sought  to  apply  it 
to  the  situation  In  this  state,  and  to  our  case, 
we  think  it  opposed  by  tbe  better  authorities 
and  the  better  reason.  All  legislative  au- 
thority is  vested  in  our  general  assembly. 
That  body  enacts  the  laws.  It  is  just  as 
much  its  duty  to  observe  the  constitution  as 
It  Is  the  duty  of  any  other  branch  of  the  gov- 
ernment The  presumption  is,  as  declared 
In  Cincinnati,  W.  &  Z.  R.  Co.  v.  Commis- 
sioners of  Clinton  Co.,  1  Ohio  St  77,  and  no- 
where disputed,  that  in  the  enactment  of 
laws  they  heed  that  du^.  To  say,  then, 
that  a  statute  which,  by  all  presumptions,  is 
valid  and  ccmstltTitionai  until  set  aside  as  in-. 
valid  by  Judicial  authority,,  cannot,  in  the 
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meantime,  confer  any  right,  impose  any  du- 
ty, afford  any  protection,  but  1b  as  Inopera- 
tive aB  thoagh  It  had  never  been  passed,  te  at 
least  Btartllng.  To  say  that  a  statute  which 
purports  to  create  a  constitutional  office,  duly 
enacted  by  our  general  assembly,  and  duly 
promulgated,  enjoins  no  duty  of  respect  or 
obedience  by  the  people,  and  affords  no  cor< 
responding  right  or  protection,  and  that  all 
who  undertake  to  enforce  Its  demands  do  bo 
at  their  peril,  and  at  the  risli  of  being  deemed 
trespassers  and  usurpers.  In  case  It  shall  be 
finally  decided  to  be  unconstitutional,  by  a 
bare  majority,  perhaps,  of  the  court  of  last 
resort,  no  matter  what  public  necessittes  ex- 
isted for  its  enforcement,  nor  what  public 
approval  and  acquiescence  there  may  have 
been,  nor  for  how  long  a  term  of  years,  and 
no  matter  how  many  holdings  of  intermedi- 
ate courts  there  may  have  been  sustaining 
Its  constitutionality,  is  to  invite  riot,  turmoil, 
and  chaos.  It  is  not  the  law  In  Ohla  If  the 
people  may  reasonably  be  expected  to  have 
sufficient  knowledge  of  the  constitution  so 
that,  when  called  upon  to  deal  with  one  ex- 
ercising the  fimctlons  of  an  office,  they  may 
Intelligently  Inquire  far  enough  to  ascertain 
whether  the  office  be  one  which  the  constitu- 
tion creates,  or  gives  authority  to  the  gen- 
eral assembly  to  create,  it  certainly  is  not 
reasonable  to  exi>ect  the  people  to  be  wise 
enough  to  determine  for  themselves,  and  at 
their  peril,  whether  the  general  assembly,  in 
its  effort  to  establish  an  office  which  it  baa  the 
most  unquestioned  right  to  establish,  has  ob- 
served all  the  requirements  of  the  constltu- 

tiOB. 

It  Is  sought  to  dlBX>o8e  of  this  case  by  use 
of  the  phrase  that  there  can  be  no  officer  de 
facto  unless  there  Is  an  office  to  fill.  The 
proposition  begs  ^e  question.  The  obvious 
answer  Is  that  there  is  an  office  to  fill  when- 
ever our  lawmaking  power,  exercising  its  au- 
thority to  create  a  constitutional  office  by  a 
duly  enacted  and  promulgated  statute  w 
dalns  there  shall  be  such  office;  and  It  le* 
mains  an  office  until  the  act  Is  repealed  or 
held  unconstitutional  by  a  court  of  compe- 
tent autbority,  in  a  proceeding  to  which  the 
one  holding  the  office  is  a  party,  who.  In  tha 
meantime,  his  election  or  appointment  being 
regular,  and  the  public  acquiescing  In  his 
discharge  of  the  duties,  is  an  officer  whose 
title  can  be  questioned  only  by  the  state  it- 
self. 

Stalght  V.  State,  38  Ohio  St  496,  has  not 
o<en  overlooked.  The  holding  of  the  court, 
girea  in  the  syllabus.  Is,  in  substance,  this: 
Perjury  cannot  be  assigned  of  an  oath  taken 
before  one  acting  as  a  deputy  clerk  of  the 
probate  court,  holding,  without  new  appoint- 
ment, during  the  second  term  of  the  judge 
appointing  blm,  for  the  reason  that  the  oath 
is  not  administered  by  lawful  authority. 
Tbe  position  of  deputy  clerk  is  not.  In  the 
constitutional  sense,  an  office.  At  common 
law  the  officer  and  his  deputy  filled  but  a 
alngte  office.    By  statute  the  probate  judge.  Is 


ex  officio  clerk  of  his  own  court  Tbe  depu- 
ty is  appointed  by  him,  and  can  be  neither 
appointed  nor  removed  by  any  one  else,  and 
the  acts  of  the  deputy  are  the  acts  of  tbe 
prlncipaL  Warwick  v.  State,  25  Ohio  St  21. 
Petit,  the  one  acting  as  deputy  when  the  oath 
was  administered  to  Staight  had  received  no 
appointment  under  the  judge's  second  t^tm; 
and  had  taken  no  oath.  Even  .bad  there 
been  an  office  to  fill,  he  lacked  color  of  office, 
and  in  no  asi)ect  could  he  be  regarded  an 
officer  de  facto.  It  Would  appear  that  the 
case  has  no  Important  bearitig  upon  the  pres< 
ent  contention. 

But  it  is  insisted  that  the  title  of  the  officer 
is  an  essentia]  ingredient  of  the  crime,  and 
that  an  unconstitutional  act  cannot  create  a 
material  element  of  a  crime.  TUs  begs  the 
questloo  by  assuming  as  though  proved  <1) 
that  an  act  of  our  general  assembly,  duly  en- 
acted, purporting  to  establish  an  office  which 
the  assembly  has  power  to  establish,  may  be 
treated  as  a  nullity  before  it  has  been  declar- 
ed Invalid  by  a  court  of  competent  jurisdic- 
tion in  a  proper  cajse;  and  (2)  that  the  ques-^ 
tiou  of  constitutionality  can  be  raised  in  the 
manner  attempted  by  this  defendant.  We 
have  already  undertaken  to  give  eotne  reasons 
why  these  propositions  are  not  tenable.  It 
may  be  added  that  considerations  of  justice, 
the  uniformity  of  administration  of  law,  and 
public  policy  alike  forbid  assent  to  them.  In 
the  rfd  days,  when  persons  accused  of  crime- 
could  have  no  compulsory  process  for  wit- 
nesses, could  have  no  coupsel,  could  riot  testi- 
ty  In  their  own  behalf,  and  w^e  subject  to 
other  disabilities.  It  was  usual  for  courts  to 
resort  to  technicalities,  and  sometimes  triviali- 
ties, to  aid  the  prisoner.  But  that  condition 
has  passed  away,  and  courts  are  not  now  so 
willing  to  favor  shifts  invented  to  get  guilty 
men  off,  and  the  substance  of  things  is  more 
regarded.  By  statute  it  is  made  the  duty  of 
our  courts  to  disregard  defects  and  imperfec- 
tions In  Indictments  which  do  not  tend  to  the 
prejudice  of  the  substantial  rights  of  tbe  de- 
fendant upon  the  merits.  How  is  the  cor- 
ruption, the  guilt  of  one  who  attempts  to  pol- 
lute the  fountains  of  Justlc*  by  bribing  Its 
acting  officers,  and  thus  cheat  his  neighbors 
and  the  community,  any  the  less  substantial, 
or  the  state's  case  against  him  any  tbe  less 
meritorious,  because  It  may  turn  out  that  the 
officer's  title  would  not  stand  the  test  of  a 
quo  warranto?  Such  strictness  is  not  observ-' 
ed  in  some  other  branches  of  criminal  law. 
As  against  the  thief  or  the  burglar,  a  possess- 
ory title  is  good.  The  state  is  not  required  to 
prove  absolute  ownership  or  a  fee  simple. 
Would  a  manslayer  be  heard  to  defend  that 
ilia  victim  had  been  bom  into  the  world  lack- 
ing some  quality  of  manhood,  mental  or  phys- 
!  leal?  If  the  acting  commissioner  be  good' 
I  enough  officer  to  be  bribed,  ought  he  not  to  be 
I  held  good  enough  officer  to  answer  the  desig- 
nation of  the  statute  in  order  to  punish  tbe 
Inlber?  It  is  Insisted  that  to  convict  the  de- 
fendant In  this  case  would  ovetrlde  the  max 
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tm  tbat  an  element  of  a  crime  cannot  be  anp- 
piled  by  estoppel.  Let  us  see.  Could  the 
commissioner,  had  he  accepted  the  bribe,  be 
heard  to  say  he  was  not  an  officer?  Surely 
not.  Wherein  lies  the  difference?  Why 
should  there  be  a  difference?  Why  should 
the  Tenal  scoundrel  who,  dealing  with  the  oth- 
er aa  an  officer,  Invents  the  wickedness,  and 
tempts  him,  be  let  off  by  a  mere  technicality? 
The  statute  which  prescribes  punishment  for 
accepting  a  bribe  also  prescribes  punishment 
for  giving  It.  What  a  travesty. on  Justice 
would  be  presented  by  the  judgment  of  a 
court,  acting  on  the  same  facts,  and  applying 
the  same  criminal  statute,  which  says  to  the 
tempted  officer,  "You  will  go  to  the  penltai- 
tiary,"  and  to  the  wily  fowler  who  spread  the 
net,  and  gathered  In  his  grasp  the  Ill-gotten 
gain,  "You  may  go  free."  Or,  suppose  a  de- 
fendant convicted  In  the  poUce  court  before 
a  judge  de  facto,  as  In  the  Strang  Case,  is 
sentenced  to  a  fine  and  a  term  In  the  work- 
bouse.  He  cannot  be  heard  to  defend  that 
the  law  providing  for  the  appointment  of  the 
acting  judge  is  unconstitutional.  But,  ac- 
cwdingto  the  theory  of  the  defense  In  this 
case,  if  the  prosecuting  witness  has  sworn 
falsely  in  order  to  effect  a  conviction,  and  Is 
prosecuted,  he  may  raise  the  question,  and 
perchance  on  that  ground  escape  punishment 
for  bis  perjury.  If  such  failures  of  Justice 
are  a  necessity  under  our  jurisprudence.  Is  It 
any  wonder  that  inconsiderate  pe<^le  some- 
times show  their  contempt  for  its  administia- 
tion  by  trying  to  take  the  law  Into  their  own 
bands? 

It  is  suggested  that  the  general  assembly 
might  have  provided  that  an  attempt  to  bribe 
an  acting  officer  should  be  a  crime,  but  that  it 
has  failed  to  do  so.  But  is  not  tbat  exactly 
what  has  been  done?  The  same  authority 
which  provides  punishment  for  attempting  to 
bribe  an  officer  in  one  act  has  said  in  another 
act  that  a  dty  commissioner  is  an  officer. 
Treating  the  acts  as  in  pari  materia,  and  con- 
struing them  together,  what  is  lacking?  It 
seems  to  be  conceded  tbat  on  grounds  of 
public  policy  one  occupying  an  existing  de 
Jure  office  should  be  reg«rded  an  officer  de 
facto,  although  his  appointment  thereto  Is 
pursuant  to  an  unconstitutional  statute.  Does 
any  reason  exist  why  the  same  public  policy 
will  not  require  that  one  occupying,  with  gen- 
eral acceptance,  an  office  which  the  general 
assembly  has  power  to  create,  should  like- 
wise be  adjudged  an  officer  de  facto,  although 
In  the  exercise  of  the  power  by  the  assembly 
constitutional  requirements  have  not  been  ob- 
served? If  any  such  reason  does  exist,  cer- 
tain it  Is  that  none  has  been  adduced,  but  in- 
stead the  maxim  that  there  can  be  no  de  facto 
officer  unless  there  be  a  de  jure  office  is  in- 
voked. Summed  up  in  brief,  the  substantial 
ground  of  objection  urged  against  the  state's 
position  is  that  It  antagonizes  well-known 
maxims  of  the  law,  and  is  illogical.  Maxims, 
like  definitions.'  have  their  uses;  but  It  Is  not 
wise  to  rely  absolutely, on  them,  for  they  are 


often  Inexact.  A  discriminating  writer  has 
said:  "Maxims  are  attractive  because  they 
seem  to  offer  the  conclusions  of  wisdom  in  a 
portable  form;  but  legal  principles  are  not 
capable  of  definition  after  the  fashion  of  the 
exact  sciences,  because  the  law  is  not  a  sci- 
ence in  the  scientific  sense,  and  the  attempt 
to  express  its  principles  in  rules  of  mathe- 
matical precisian  misleads  oftener  than  It  at- 
llghtens."  It  may  be  added  that  maxims  and 
aphorisms  are  among  the  trltest,  not  to  say 
cheapest  weapons  of  legal  contests.  If  one 
may  annihilate  an  opponent's  position  by  at- 
tacking It  with  a  maxim  or  a  phrase,  the  con- 
quest is  easy,  for  the  legal  quiver  Is  full  of 
them.  It  Is  equally  easy  to  assume,  as  prov- 
en, contested  propositions,  and  from  them  ad- 
vance with  confidence  to  desired  condusirais. 
This  Is  logic,  perhaps,  but  there  are  times 
when  logic  falls.  The  law  is  intended  for 
practical  use.  By  the  act  In  question  local 
governments  are  erected  In  the  cities  coming 
within  the  description,  and  the  necessary  offi- 
cers are  provided  to  carry  on  the  government 
In  those  localities.  On  certain  officers  named 
Is  Imposed  the  duty  to  put  the  law  In  openi- 
tlon  by  appointing  the  commissioners.  As  be- 
fore stated,  the  law  is  presumed  to  be  consti- 
tutional. Should  those  officers  be  expected  to 
go  into  an  Inquiry  to  demonstrate  tbat  they 
have  no  power  to  do  what  the  statute  directs 
them  to  do?  At  all  events,  they  raise  no 
question,  but  proceed  with  th^  duty,  and  fully- 
equipped  city  governments  result,  which  the 
community  recognizes;  and  the  property  rights 
of  the  people,  and  public  order  as  well,  depend 
upon  the  acts  of  such  commissioners  in  the 
performance  of  duties  imposed  -  by  statute. 
And  yet  we  are  told  that  these  proceedings, 
whenever  questioned  collaternlly,  are  to  be 
adjudged  void,  because  the  statute  "creates 
no  office.  Imposes  no  duty,  confers  no  right, 
affords  no  protection,  and  is  as  inoperative  as 
though  it  had  never  been  passed."  The  mis- 
chiefs and  troubles  which  would  follow  such 
a  result  are  against  reason,  and  are  so  appar- 
ent that  no  enumeration  of  them  is  needed. 
It  would  seem  plain  that  the  proceeding  to 
challenge  such  a  legislative  act  should  be  a 
direct  one,  to  which  the  officer  is  a  party,  so 
that  the  Judgment  of  the  court  may  have  tht- 
dlrect  effect  of  settling  the  question  perma- 
nently, and  for  the  whole  world,  in  such  noan- 
ner  as  that  it  could  not  afterwards  be  made 
the  subject  of  Judicial  Investigation. 

Justice  to  the  Judge  of  the  common  pleas 
makes  it  pn^er  to  add  that  (as  i^pears  by 
his  opinion  reported  u  3  Ohio  Leg.  News,  p. 
84)  he  was  disposed  to  adopt,  as  matter  of 
personal  judgment,  the  view  "that  the  officp 
so  created,  as  long  as  acquiesced  in,  could  not 
be  Impeached  bypersons  recognizing  its  exist- 
ence for  their  benefit  until  the  same  had  been 
declared  invalid  by  competent  authority";  but; 
inasmuch  as  the  matter  would  be  brought  to 
this  court  however  decided  in  the  comnoon 
pleas,  he  thought  It  more  expedient  to  »n»- 
taht  the  demurrer,  following  the  doctrine  of 
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Norton  y.  Shelby  Co.,  sapra,  as,  in  that  event, 
If  concurred  In  by  the  rerlewlng  court,  that 
determination  trould  end  the  case,  while,  if 
held  otherwise  by  this  court,  the  case  would 
go  back  for  correction  of  errors;  which  latter 
Inference,  It  is  here  suggested,  the  learned 
Judge  would  not  have  drawn  had  bis  atten- 
tion been  called  to  State  t.  OranvlUe,  46 
Ohio  St  264.  12  N.  E.  803.  where  It  Is  held 
that  the  effect  of  sustaining  exceptions  is  not 
to  reverse  the  Judgment  below,  but  simply  to 
determine  the  law  to  govern  similar  cases. 

SHAUCK,  J.  (dissenting).  The  question 
considered  assumes  tliat  the  act  of  March  5, 
1891  (88  Ohio  Laws,  77),  by  which  the  legis- 
lature attempted  to  create  the  office  of  city 
commissioner  of  Akron,  is  unconstitutional. 
The  substance  of  the  Indictment  is  that  Gard- 
ner "unlawfully,  fraudulently,  and  corruptly 
did  offer  and  promise  to  one  Joseph  Hugill, 
he,  the  said  Joseph  Hugill,  being  then  and 
there  an  officer  of  the  city  of  Akron,  •  ♦  • 
to  wit,  a  city  commissioner  of  said  dty,  duly 
appointed,  qualified,  and  acting,  ♦  •  •  a 
large  sum  of  money,"  etc.  The  crime  created 
by  the  statute  under  which  the  indictment 
was  found  Is  corruptly  giving,  promising,  or 
offering  to  an  officer  anything  of  value,  etc. 
Since  there  are  no  common-law  crimes  In  this 
state,  we  must  look  to  the  statutes  for  their 
exclusive  definition.  If  It  were  not  averred 
In  this  indictment  that  Hugill  Is  an  officer, 
no  one  would  question  the  correctness  of  the 
mling  below.  Notwithstanding  tliat  aver- 
ment, the  indictment  is  fatally  defective  if,  In 
view  of  the  provisions  of  the  constitution  and 
the  statutes,  the  averment  is,  as  a  matter  of 
law,  false.  From  the  assumption  that  the 
statute  in  question  is  unconstitutional,  it  re- 
sults that  there  Is  no  such  legal  office  as  dty 
commissioner  of  Akron.  But  the  indictment 
avers  that  Hugill  was  acting  as  such  com- 
missioner, and  the  question  presented  is 
whether  there  can  be  a  de  facto  incumbent 
of  an  office  that  has  no  legal  existence.  Hie 
decision  of  this  question  is  required  by  the 
demurrer  to  the  indictment,  since,  if  it  should 
be  answered  In  the  negative,  there  is  wanting 
an  essential  element  of  the  crime  defined  by 
the  statute.  There  are  well-considered  cases 
in  which  It  is  held  that  parties  to  civil  actions 
have  become  so  related  to  the  subject  of  an 
unconstitutional  enactment  that,  upon  princi- 
ples of  equity,  they  are  estopped  to  assert  its 
Invalidity.  But  an  element  of  a  crime  cannot 
be  Introduced  or  established  by  estoppd. 
There  are  also  cases  in  which  it  Is  held  that 
considerations  of  public  policy  will  not  per- 
mit one  to  question  the  legal  existence  or 
right  composition  of  the  court  before  which 
he  Is  brought  to  trial.  It  Is  not  of  present 
Importance  that  the  authority  of  ttaese  cases 
is  seriously  impaired,  for  in  this  case  the  ac- 
cused, admitting  the  existence,  composition, 
and  Jurisdiction  of  the  court,  challenges  only 
the  existence  of  the  office  whose  existence  Is 
Indispensable  to  the  crime  defined  by  the  stat- 


ute and  charged  In  the  indictment.  In  nu- 
merous cases,  for  reasons  entirely  consistent 
with  the  general  rule.  It  Is  held  that,  the  office 
being  legally  created,  Its  Incumbent  is  an  of- 
ficer de  facto,  although  the  statute  providing, 
for  bia  appointment  Is  unconstitutional.  Such 
a  case  is  Ex  parte  Strang,  21  Ohio  St.  610. 
Recently,  by  divided  courts,  and  in  some 
cases  for  reasons  which  obviously  Invited  dis- 
sent, there  have  been  holdings  supposed  to 
introduce  exceptions  to  the  established  rule 
that  there  can  be  no  de  facto  officer  unless 
there  is  a  legal  office.  They  are  cases  of  acts 
Ineffectual  to  establish  the  office  because  of 
an  insufficient  legislative  vote,  the  Invalidity 
of  the  acts  not  appearing  from  the  repugnan- 
cy of  their  provisions  to  those  of  the  consti- 
tution, but  alone  from  the  legislative  Journals, 
and  unconstitutional  acts  to  increase  the  nu- 
merical membership  of  official  boards  tliat 
had  been  legally  constituted.  All  such  hold- 
ings disappear  from  the  present  view  when  It 
is  remembered  that  the  Akron  act  attempted 
to  create  an  office  which  did  not  previously 
exist,  and  that  the  act  was  ineffectual,  be- 
cause It  involved  the  exercise  of  power  which 
was  withheld  from  the  general  assembly  by 
the  express  terms  of  the  constitution.  The 
case  is  therefore  within  the  doctrine  of  Nor- 
ton ▼.  Shelby  C!o..  118  U.  S.  425,  6  Sup.  (3t. 
1121,  where  it  Is  held  that  there  can  be  no  of- 
ficer de  facto  unless  there  Is  a  legal  office. 
That  case  was  decided  In  1886.  The  report 
shows  that  it  was  decided  after  the  most 
careful  analysis  of  previous  cases  and  full 
consideration  of  the  legal  reasons  Involved  In 
its  determination.  An  examludtlon  of  the 
numerous  cases  cited  by  counsel  in  that  case 
will  vindicate  the  language  of  Mr.  Justice 
Field  In  the  opinion:  "Numerous  cases  are 
cited  in  which  expressions  are  used  which, 
read  apart  from  the  facts  of  the  cases,  seem- 
ingly give  support  to  the  position  of  counsel; 
but,  when  read  in  connection  "with  the  t&cta, 
they  will  be  seas  to  apply  only  to  the  Invalid- 
ity, irregularity,  or  unconstitutionality  of  the 
mode  by  which  the  party  was  appointed  or 
elected  to  a  legally  existing  office.  None  of 
them  sanction  the  doctrine  that  there  can  be 
a  de  facto  office  under  a  constitutional  gov- 
ernment, and  that  the  acts  of  the  incumbent 
are  entitled  to  consideration  as  valid  acts  of 
a  de  facto  office.  Where  an  office  exists  un- 
der the  law.  It  matters  not  how  the  appoint- 
ment of  the  Incumbent  Is  made,  so  far  as  the 
validity  of  his  acts  Is  concerned.  It  Is  enough 
that  he  is  clothed  with  the  Insignia  of  the 
office,  and  exercises  Its  powers  and  functions. 
4.8  said  by  Mr.  Justice  Manning,  of  the  su- 
preme court  of  Michigan,  In  Carleton  v.  Peo- 
ple, 10  Mich.  259,  'Where  there  is  no  office, 
there  can  be  no  de  facto  officer,  for  the  rea- 
son that  there  can  l>e  none  de  Jure.' "  In 
that  case  the  nothingness  of  an  act  which  the 
legislature  is  denied  the  power  to  pass  Is  com- 
prehensively and  accurately  described:  "An 
unconstftutlonal  act'  Is  not  a  law;  It  confers 
no  rights;  It  Imposes  no  duties;  it  affords  no' 
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protection;  It  creates  no  office;  It  is,  In  legal 
contemplation,  as  Inoperative  as  though  It  had 
never  been  passed."  This  case  Is  referred  to 
by  considerate  writers  as  determining  the 
law.  Mechem,  Pub.  Off.  f|  824r-327,  and  DiU. 
Mim.  Corp.  f  276.  This  question  is  not  af- 
fected by  any  local  consideration,  and  a  re- 
fusal to  follow  Norton  v.  Shelby  Co.  must  Im- 
ply that  It  was  wrongly  decided.  That  con- 
clusion should  not  be  hastily  adopted  with 
reference  to  a  unanimous  decision  of  a  court 
BO  distinguished  for  learning  and  ability,  even 
if  It  did  not  seem  to  be  supported  by  satls- 
fact(«y  reasons.  But,  looking  to  the  legal  con- 
siderations Involved,  It  is  difficult  to  see  how 
any  other  conclusion  could  have  been  reached. 
Every  view  of  the  substance  of  things  of 
this  character  goes  beyond  the  mere  form  of 
an  act,  and  considers  the  constitutional  pro- 
visions and  the  power  of  the  general  assem- 
bly with  reference  to  the  subject  The  con- 
stitution is  not  only  a  part,  but  the  control- 
ling part,  of  the  law  which  ail  are  presumed 
to  laiow.  It  is  implied,  though  not  stated,  in 
the  view  of  the  majority,  that  courts  possess 
more  than  Judicial  power;  for,  until  they 
have  power  not  only  to  declare  the  law,  but 
to  make  It,  their  Judgments  can  neither  add 
to  itor  detract  from  the  virtue  of  a  legisla- 
tive act.  If  a  Judgment  were  retidered 
against  Huglll  in  quo  warranto,  it  would  not 
be  because  of  any  defect  in  his  appointment 
but  because  there  is  no  such  office  as  that 
which  he  assumes  to  fill.  The  Judgment 
would  not  create  that  condition.  It  would 
only  declare  a  condition  which  previously  ex- 
isted because  of  the  invalidity  of  the  act. 
The  characterization  is  admirable  because  of 
Its  accuracy:  "The  notion  that  there  can  be 
a  de  facto  officer  without  a  legally  consti- 
tuted office  is  a  political  solecism."  This 
view  is  in  accord  with  the  doctrine  of  State 
V.  O'Brien,  47  Ohio  St.  464,  25  N.  B.  121. 
Maybe  the  general  assembly  has  power  to 
make  it  a  felony  to  attempt  to  bribe  one  as- 
suming to  exercise  the  Imaginary  duties  of 
an  office  that  does  not  exist,  but  such  case 
is  not  within  the  present  statute.  The  right 
of  an  accused  person  to  invoke  the  provisions 
of  the  constitution  to  shield  him  from  unlaw- 
ful punishment  cannot  be  less  clear  than  that 
so  frequendy  exercised  by  citizens  to  protect 
their  property  from  unlawful  taxation.  The 
misuse  of  words  and  phrases  is  efCective  to 
mislead.  One  who  Invokes  the  provisions  of 
the  fundamental  law  for  his  protection 
against  acts  In  conflict  with  it  is  not  subject 
to  any  of  the  doctrines  of  collateral  attack. 
An  imconstitutional  act  is  not  a  statute.  The 
law  making  department  authorizes  no  official 
acts  which  the  constitution  forbids  it  to  au- 
thorize. An  act  of  the  general  assembly  In 
excess  of  its  power  Is  invested  with  no  so- 
lemnity. Lawmaking  power  that  has  been 
withheld  has  not  been  delegated.  In  a  con- 
sideration which  assumes  that  an  act  is  un- 
constitutional, there  is  no  place  for  the  pre- 
•umptloB  that  it  is  constitutional. 
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MERCHANTS'  &  LABORERS*  BUILDING 

ASS'N  V.  SGANLAN  et  uz. 

(Supreme  Court  of  Indiana.     Feb.  18,  1896.) 

B<juiTr— Refokmation  of  Deed  to  Wipe — Moht- 

OAOE— HOFFICIBNOT  OF  DesORIPTIOS. 

1.  Where  a  hnsband  In  good  ^ith  makes  a 
deed  to  his  wife,  in  consideration  that  she  jouu 
him  in  a  mortgage  of  other  land  belonging  to  him, 
and  such  deed,  by  their  mutual  mistai^e,  does  not 
describe  the  land  intended  to  be  conveyed,  it  will 
be  reformed. 

2.  A  mortgage  executed  by  a  married  woman 
and  her  husband  to  secure  his  debt,  but  by  mistake 
describiug  the  wrong  land,  will  not  be  reformed 
at  the  instance  of  the '  mortgagee,  so  as  to  de- 
scribe land  which  was  the  separate  properly  of 
the  wife  when  the  mortgage  was  made. 

3.  A  description  or  the  property  in  a  mort- 
gage, as  "the  west  part  of  a  certain  lot  in  a  speci- 
fied block  is  too  indefinite  and  uncertain. 

Appeal  from  circuit  court  Jackson  county; 
S.  B.  Yoyles,  Judge. 

Action  by  the  Merchants'  &  Laborers'  Build- 
ing Association  against  Edward  Scanlan  and 
Mary  Scanlan,  his  wife,  to  reform  and  fore- 
close a  mortgage.  From  a  Judgment  in  favor 
of  defendant  Mary  Scanlan,  and  against  de- 
fendant Edward  Scanlan  only,  for  the  amount 
of  the  note  and  interest  plaintiff  appeals.  Af- 
firmed. 

Wm.  R.   Marshall,   for  appellant    A.   M. 

Munden,  for  appellees. 

MONKS,  J.  This  action  was  brought  by 
appellant  against  appellees  to  correct  an  al- 
leged mistake  in  a  mortgage,  and  to  foreclose 
the  same.  To  the  complaint  the  appellee  EA- 
ward  Scanlan  filed  a  general  denial.  His  wife 
and  coappellee,  Mary  Scanlan,  filed  an  an- 
swer in  two  paragraphs,— the  first  a  general 
denial;  the  second,  that  she  was  a  married 
woman,  the  wife  of  her  coappellee,  when  said 
mortgage  was  executed,  and  that  the  real 
estate  described  In  said  mortgage  was,  when 
said  mortgage  was  executed,  her  separate 
property,  owned  by  her  in  fee  simide,  and  that 
said  mortgage  was  executed  to  secure  the  in- 
debtedness of  her  said  husband,  and  for  no 
other  consideration  whatever.  To  this  para- 
graph of  answer  appellant  filed  a  general  de- 
nial. The  case  was  tried  by  the  court  a  find- 
ing made  for  appellee  Mary  Scanlan,  and 
against  appellee  Edward  Scanlan  for  the 
amount  of  the  note  and  interest;  and,  over 
a  motion  by  appellant  for  a  new  trial.  Judg- 
ment was  rendered  on  the  finding.  The  only 
error  assigned  is  that  the  court  erred  In  over- 
ruling the  motion  for  a  new  trial. 

There  was  evidence  from  which  It  appears: 
That  on  the  24tb  day  of  July,  1882,  Edward 
Scanlan,  one  of  appellees,  became  the  owner 
in  fee  simple,  by  deed  from  Patrick  Sheron 
and  wife,  of  certain  real  estate  in  Seymour, 
Ind.  That  afterwards,  In  1800,  he  (Scanlan) 
desired  to  borrow  fSOO  of  appellant,  and  for 
that  purpose  subscribed  for  and  took  eight 
shares  of  stock  in  appellant  company,  and  ex- 
ecuted bis  note  for  $800,  payable  to  appel- 
lant and  he  and  his  wife  executed  a  mort- 
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•gAge  to  secure  Bstd  Indebtedoess  In  wbicb  tbe 
real  estate  was  described  as  follows :  "Tbe 
west  part  of  lot  elgbt  (8),  In  block  O,  In  SulU- 
van's  addition  to  tbe  city  of  Seymour,  Indi- 
ana." Tbat  upon  tbe  execution  of  said  note 
and  mortgage,  Edward  Scanlan  recdved  tbe 
amount,  and  out  of  It  paid  a  balance  of  $166.76 
Ml  a  moitgagei,  executed  W  appellees.  May 
28,  1888,  to  tbs  Union  BuUdiOg  Associotioo 
No.  2,  of  tbe  city  of  Seymour,  in  wblcb  mort- 
gage tbe  real  estate  was  defscrlbed  tbe  same 
as  in  tbe  mortgage  to  Appelant.  C.  L.  Lein- 
iQger  was  tbe  president  of  botb  associations, 
and  examined  tbe  title.  SJkd  received  botb 
mortgages.  He  copied  tbe  .description  In  tbe 
mortgage  in  suit  from  tbe  mortgage  executed 
May  28,  1888,  and  knew  wbat  was  written  in 
eacb  mortgage.  In  tbe  spring  of  1890,  Ed- 
ward Scanlan  concluded,  to  go  Into  business, 
and  agreed  witb  bis  wif  e  tbs-t.  In  considera- 
tion tbat  sbe  would  join  wltb  blm  in  tbe  exe- 
cution of  a  mortgage  to  PblUp  Meeb,  to  se- 
cure a  note  for  $500  on  a  part  of  bis  real  es- 
tate, be  would  convey  to  ber  tbe  pxogexty  on 
wblcb  tbey  resided  in  Seymour,  and  in  pur^ 
suance  of  said  agreement  sbe  executed  said 
mortgage  wltb  ber  busband,  and  tbereupon 
ber  busband,  on  Ma;  9,  1890,  Intending  to 
convey  said  residence  property  to  ber,  execut- 
ed to  ber  a  deed  la  wblcb  tbe  property  was, 
by  mutual  mistake  of  tbe  itarties,  described 
by  tbe  same  description  as  tbat  contained  in 
appdlant's  mortgage.  Tbat  Lelntnger,  tbe 
president  of  api)eUant  association,  and  Holt- 
man,  Its  treasurer,  were  present,  and  beard 
tbe  arrangement  about  tbe  last-named  deed 
and  mortgage  talked  over  by  tbe  parties,  and 
knew  tbat  tbe  same  was  executed.  Tbat  aft- 
erwards, on  tbe  16tb  day  of  September,  1898, 
Edward  Scanlan,  In  order  to  correct  tbe  mis- 
take Id  said  deed  to  bis  wife  and  coappdlee, 
Maty  Scanlan,  executed  to  ber  anotber  deed, 
in  wblcb  tbe  real  estate  was  correctly  describ- 
ed. It  was  recited  in  said  deed  tbat  It  was 
made  In  lieu  of,  and  to  correct  and  reform  tbe 
mistake  in,  tbe  first-named  deed  to  bis  wife. 
Tbere  was  also  evldoice  contradicting  mucb 
of  tbe  foregoing;  but,  as  we  cannot  weigb 
tbe  evidence,  tbe  only  question  for  tbis  court 
to  determine  is  wbetber  tbere  is  evidence 
wblcb,  if  uncontradicted,  would  sustain  tbe 
finding  of  tbe  trial  court 

Tbe  execution  of  tbe  mortgage  by  Mary 
Scanlan  witb  ber  busband  to  Fbllip  Meeb  to 
secure  tbe  $500,  by  wblcb  ber  Inchoate  inter- 
est in  said  real  estate  becomes  subject  to  tbe 
lien  thereof,  was  a  sufficient  consideration 
for  tbe  conveyance  by  him  to  her  of  tbe  resi- 
dence property.  HoUowell  v.  Simonson,  21 
Ind.  398;  Bank  v.  Bolen,  121  Ind.  301,  300, 
23  N.  B.  146;  Brown  v.  Rawlings,  72  Ind.  605, 
and  cases  cited;  Worley  v  SIpe,  111  Ind.  238, 
12N.  E.  385;  Jarboev.Severln,85Ind.486.  A 
deed  conveying  real  estate  direct  from  a  hus- 
band to  bis  wife,  in  good  faith,  for  a  valuable 
consideration,  is  valid.  Thompson  v.  Mills, 
89  Ind.  526;  Knyeart  v.  Kepler,  118  Ind.  84, 
"<«.  20  N.  B.  639;  Brookbonk  v.  Kennard,  41 
'■.42N.E.110.13— 64 


Ind.  389.  A  married  woman  Is  entitled  t6  the 
reformation  qt  a  mistake  in  such  deed,  the 
same  as  If  It  bad  been  executed  to  ber  by  one 
not  ber  bosband.  Comstock  v.  Goon,  185  Ind. 
«40,  86  N.  B.  909.  We  think  Mary  Scanlaja 
was  entitled  to  have  tbe  mistake  in  the  deed 
made  to  bei  by  ber  busband  May  9,  X890, 
corrected,  for  tbe  reason  tbat  the  deed  was 
made  In  good  faith  and  for  a  valuable  consid- 
eration. Oomstock  T.  Coon,  supra;  School  Tp. 
V.  Mendell.  138  Ind.  188,  37  N.  E.  604,  and 
cases  cited;  Pari^  v.  Camplin,  189  Ind.  1,  87 
N.  E.  607,  and  cases  cited.  If  tbe  mistake 
was  one  which  could  be  corrected  in  equity, 
the  equities  of  Mary  Scanlan  were  superior 
to  those  of  appellant,  for  tbe  reason  that  the 
deed  to  her  on  May  9,  1890.  in  which  there 
was  a  mistake  In  tbe  description,  was  made 
In  good  faltb,  and  for  a  valuable  considera- 
tion, before  tbe  mortgage  to  appellant  was 
executed,  which  was  September  24,  1890. 
Such  being  tbe  case,  tbe  deed  from  Edward 
Scanlan  to  bis  wife,  Mary,  September  16, 1888, 
made,  in  lieu  of  tbe  first  deed,  to  coirect  tbe 
mistake  In  tbe  description  of  tbe  real  estate 
Intended  to  be  contreyed,  had  tbe  same  effect, 
so  far  as  appellant's  rights  were  concerned, 
as  if  tbe  first  deed,  dated  May  9,  1890,  bad 
contained  a  correct  description  of  tbe  real 
estate.  Under  such  circumstances,  the  real 
estate  intended  to  be  described  in  the  mort- 
gage to  appellant  was  tbe  separate  property 
of  Mary  Scanlan  when  she  executed  the  mort- 
gage to  secure  the  debt  of  her  busband,  and 
said  mortgage,  even  If  It  correctly  described 
tbe  real  estate,  being  a  contract  of  suretyship 
by  a  married  woman,  was  void.  Rev.  St 
1881,  ;  5119  (Bev.  St  1894,  {  6964);  Allen  v.. 
Davis,  101  Ind.  187;  KeUer  v.  Orr,  106  Ind. . 
406,  7  N.  B.  195.  If,  however,  the  mistake  in 
the  descrlptlMi  in  the  deed  and  in  the  mort- 
gage was  one  tbat  could  not  be  corrected  in 
equity,  then  tbe  finding  in  favor  of  appel- 
lees upon  tbat  part  of  tbe  complaint  whlcb 
sought  to  foreclose  tbe  mortgage  was  clearly 
right,  because  tbe  description  of  the  real  es- 
tate was  so  defective  and  imcertain  tbat  the 
court  could  not  render  a  decree  foreclosing 
the  mortgage  and  ordering  a  sale  of  the  real 
estate  until  tbe  same  was  reformed.  Baker 
V.  Pyatt,  108  Ind.  61,  9  N.  E.  112,  and  cases 
cited.  So  that,  in  any  view  of  tbe  case,  there 
was  evidence  which  sustained  tbe  finding  of 
the  court    Judgment  affirmed. 


(144  Ind.  71) 
WILSON  V.  TALLEY  et  »i. 
(Supreme  Court  of  Indiana.     Feb.  20,  1896.) 

DRAnrAOK— 'DaUAOBS — BENEriTS— AsSESaUENT. 

The  damages  referred  to  In  Kev.  St  1894, 
t  6660  (Rev.  St  1881,  8  4290),  in  relation  to 
drainage,  which  sliail  be  assessed  "to  the  parties 
owning  tbe  lands  benefited,  in  proportion  as  each 
tract  of  land  is  assessed  for  benefits,"  mean  the 
actual  damages,  if  any,  after  dedncting  the  Isen- 
efite. 

On  rehearing.    For  fwmer  report,  see  42 
N.  B.  862. 
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HOWARD,  J.  The  appellant,  after  re- 
ar^rnlng  the  questlMis  which  were  fully  con- 
sidered at  the  original  hearing  (42  N.  E.  362), 
says  that  the  court  failed  to  consider  the  ob- 
Jectiona  made  to  the  Instructions  given  by 
the  court  on  the  trial,  and  particularly  the 
objections  to  instruction  No.  7.  In  that  In- 
struction, the  court,  after  Informing  the  Jury 
as  to  the  measure  of  damages  to  appellant's 
laud,  added:  "If  you  find  any  damages  in 
Wilson's  favor  upon  the  measure  therefor 
herein  stated,  you  should  Include  all  dam- 
ages, present  and  prospective,  deducting, 
however,  any  value  of  benefits  to  be  by  him 
derived,  present  or  ultimately,  by  the  estab- 
lishment of  the  ditch."  This  instruction  we 
think  right  so  far  as  it  goes.  If,  however, 
apitellant  was  of  opinion  from  the  evidence 
that  Wilson's  benefits  were  greater  than  his 
damages,  and  that  In  such  case  the  jury 
should  be  Informed  that  the  damages  should 
be  deducted  from  the  benefits,  he  should 
have  prepared  instructions  covering  that 
point,  and  asked  the  court  to  give  them  to 
the  Jury.  It  Is  the  dlfterence  between  the 
benefits  and  damages  to  any  particular  piece 
of  land  that  gives  the  net  or  real  benefit 
or  damage  which  should  be  assessed  to  that 
land.  So  it  Is  said  In  section  3635,  Rev.  St. 
1894  (section  3172,  Rev.  St  1881),  In  relatl<Hi 
to  opening  or  vacation  of  streets:  "In  cases 
where  both  benefits  and  damages  shall  be  as- 
sessed upon  the  same  real  estate,  or  to  the 
flame,  person  or  persons,  the  benefits,  if  less 
than  the  damages,  shall  be  deducted  from 
the  assesment  of  damages."  And  in  section 
5660,  Rev.   St  1894  (section  4290,  Rev.  8t 

.  1881),  the  "damages"  referred  to  in  relation 
to  drainage  which  shall  be  assessed  to  the 
parties  owning  the  lands  benefited  mean  the 
actual  damages  left,  if  any,  after  deducting 
the  benefits.    If,  to  use  appellant's  figures, 

.  his  damages  were  |272,  and  his  benefits 
$271,  his  real  damages  would  be  $1;  and  this 
should  be  paid  by  the  parties  benefited.  So, 
also,  the  benefits  which  an  owner  shall  be 
assessed  are  the  real  benefits,  after  deduct- 
ing all  the  damages,  if  any,  which  he  may 
suffer.  On  a  careful  reconsideration  of  the 
case,  we  do  not  find  that  the  trial  court  com- 
mitted any  available  error.  The  petition  is 
overruled. 


<144  Ind.  154) 

OILLILAND  et  al.  v.  MILLIOAN  et  al. 

(Supreme  Court  of  Indiana.     Feb.  12,  1896.) 

Wbit  o»  Assistasck— Statotort  New  Triai. 

A  petition  for  a  writ  of  assistance  to  be 

put  in  posgession  of  land,  claimed  by  plaintiffs  as 

heirs  of  the  purchaser  at  mortf^ge  foreclosure 

sale,  is  not  such  an  action  as  entitled  a  party  to 

a  new  trial  as  a  matter  of  right,  under  Rev.  St. 

1881,  i  1064  (Rev.  St.  1894,  S  1076),  providing  for 

new  trials  as  of  right  in  ejectiuont. 

Appeal  from  superior  court,  Marion  coun- 
ty; J.  L.  McMasteiB,  Judge. 

Suit  by  Harry  J.  Milligan  and  others 
against  Charles  H.  Ollllland  and  others  to 


recover  possession  of  land.  There  was  a 
judgment  for  plaintiffs,  and  defendants  ap- 
peaL     Affirmed. 

Herrod  &  Herrod,  for  appellanta  Harry  J. 
Milligan,  for  appellees. 

MONKS,  J.-  It  appears  from  the  record 
that  Anna  A.  Milligan  recovered  a  judgment 
and  decree  of  foreclosure  against  appellants 
on  the  12th  day  of  April,  1893,  in  the  superior 
court  of  Marion  county.  Afterwards  appel- 
lees filed  a  petition  in  said  cause  in  said 
court  by  which  it  was  shown  that  the  real 
estate  described  in  said  decree  of  foreclosure 
was  sold  on  said  decree  by  the  sheriff  of  the 
county  to  Joseph  Milligan,  who  afto'wards 
died  intestate,  before  the  year  for  the  re- 
demption of  said  real  estate  had  expired, 
leaving  as  his  only  heirs  the  appellees;  that 
he  left  no  debts  which  were  not  paid  in  full; 
that,  after  the  expiration  of  the  year  for 
redemption  from  sale,  the  said  real  estate 
not  having  been  redeemed,  the  sheriff  con- 
veyed the  same  to  appellees;  that  appellants, 
who  were  defendants  In  the  proceeding  to 
foreclose  said  mortgage,  refused  to  surren- 
der possession  to  appellees,  though  posses- 
sion had  been  demanded  by  appellees.  Pray- 
er for  an  order  upon  appellants  to  surrender 
possession  of  said  real  estate,  and  that  a 
writ  of  assistance  Issue  to  the  sheriff,  com- 
manding him  to  put  appellees  in  possession 
of  said  real  estate.  Notice  of  said  petition 
was  served  upon  appellants.  Who  appeared 
to  the  proceedings,  and  filed  a  general  denial 
to  the  petition.  The  application  was  tried 
by  the  court  November  15,  1894,  and  an  or- 
der entered  commanding  i^pellants  to  sur- 
render possession  of  said  real  estate  to  ap- 
pellees, and  that  a  writ  of  assistance  issue 
to  the  sheriff  commanding  him  to  put  appel- 
lees in  possession  of  said  real  estate.  After- 
wards, on  May  28,  1895,  appellants  filed  a 
motion  for  a  new  triai  of  said  cause  as  a 
matter  of  right  and  also  filed  an  undertak- 
ing, with  surety,  as  required  by  law.  This 
motion  was  overuled  by  the  court  to  which 
ruling  of  the  court  appellants  excepted  at 
the  time.  The  only  error  assigned  is  that  the 
court  erred  In  overruling  appellants'  motion 
for  a  new  trial  as  of  right 

Writs  of  assistance  were  awarded  by  courts 
of  chancery  in  execution  of  final  decrees. 
Having  decreed  a  sale  and  conveyance  of 
real  estate,  it  was  considered  necessary,  in 
order  to  give  the  purchaser  the  full  benefit 
of  his  purchase,  to  put  him  in  possession. 
This  the  court  of  chancery  did  as  a  full  en- 
forcement of  its  judgment,  and  as  an  inci- 
dent to  the  relief  given  by  its  decree.  The 
exercise  of  the  power  of  issuing  such  writs 
rested  in  the  discretion  of  the  court  and  wan 
never  exercised  in  cases  of  doubt;  nor,  under 
color  of  its  exercise,  was  a  question  of  legal 
title  held  or  determined.  The  court  would 
not.  In  such  summary  way,  settle  contested 
legal  righta    In  such  cases,  the  motion  for 
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the  irrit  waa  denied,  and  the  part/  left  to  his 
action  at  law.  Thomas  t.  De  Baum,  14  N.  J. 
Bq.  87;  Schenck  t.  Conover,  13  N.  3.  JDq. 
227,  78  Am.  Dec.  96,  and  note  on  page  101; 
Vanmeter  ▼.  Borden.  25  N.  J.  Bq.  414;  Bar- 
ton T.  Beatty,  28  N.  J.  Eq.  412;  ValenUne  r. 
Teller,  1  Hopk.  Ch.  422;  Stanley  t.  SuUlvan, 
71  Wis.  585,  37  N.  W.  801.  5  Am.  St.  Rep. 
245,  and  cases  cited  In  note  on  page  250; 
Freem.  Ez'n.  i  87a;  2  Daniell.  Ch.  Prac. 
1062,  note  3,  and  cases  cited.  See  2  Enc 
PI.  &  Prac.  076-886,  where  this  anesUon  la 
fully  cMiBldered.  and  the  authorities  collect- 
ed. It  follows,  therefore,  that  a  motion  or 
petition  for  such  writ  is  not  such  an  action 
as  entitles  a  party  to  a  new  trial  as  a  mat- 
ter of  right  under  section  1064,  Rev.  St  1881 
(section  1076,  Rer.  St  1894).  No  question  is 
presented  concerning  the  power  of  the  courts 
In  this  state  to  issue  writs  of  assistance  as 
was  done  in  this  proceeding.  There  Is  no 
available  error  in  the  record.  Judgment  at> 
firmed. 


a«  Ind.  ta) 


SEAN  T.  ROBT  «t  aL* 


(Supreme  Court  of  Indiana.     Jan.  24.  1890.) 
Swamp  Lands—  Sdrvets  —  SirrFiciEKCT— Re8D»- 

▼■I — AVFIRICANGB  BT  LaMD  OmC»— 

CoscLuaivENBsa. 

1.  ReT.  St  C.  S.  i  2395,  makes  a  anrvey  of 
towiiBhips  sufficient  which  runs  parallel  lines  each 
way  at  InterTals  of  two  miles,  and  takes  a  comer 
CD  each  line  at  tlie  end  of  every  mile.  Section 
2300  provides  that  boundary  lines  of  fractional 
townships  which  bare  not  been  actually  ran  and 
marked  shall  be  ascertained  by  running  straight 
lines  from  the  established  corners  due  nortti  and 
south  or  east  and  west  to  the  external  boundary  of 
the  township.  The  governmeot  surrey  of  1834 
shows  that  the  west  line  of  the  state  makes  town- 
ships 37  and  88,  adjoining  each  other  on  the  north 
and  sonth,  fractioDai  townships  less  than  a  mile 
In  width;  that  Lake  Michigan  forms  the  nortii 
and  east  honndarv  of  township  38  (all  comprised 
in  section  36  thereof)  and  the  northeast  boundary 
at  township  37;  that  the  division  line  hetween  the 
trto  townships  forms  the  north  line  of  section  1 
of  township  37,  which  adjoins  section  12  of  the 
same  township  on  the  north;  that  Wolf  Lake, 
covering  parts  of  sections  1  and  12,  extends  west 
over  the  state  line  and  south  over  the  south- line 
of  section  12;  that  lines  were  actually  run  as  fol- 
lows: tlie  west  township  line  (being  ae  state  line) 
and  the  east  township  fine  to  the  lake,  tiie  section 
comers  thereon  having  been  marked;  the  division 
line  between  the  townships  to  the  lake;  the  divi- 
sion line  between  sections  1  and  12  Intersecting 
the  state  line  and  east  township  line;  the  south 
line  of  section  12  from  the  southeast  comer  there- 
of to  the  shore  of  Wolf  Lake,  but  was  not  ex- 
tended across  the  lake  so  as  to  intersect  the  state 
line  which  formed  the  west  line  of  tiie  section; 
and  nearly  all  the  interior  lines  of  all  three  sec- 
tions, and  the  corners  thereon,  marked  In  the 
field.  Held,  a  legal  survey  of  all  lands,  whether 
dry  or  cwered  by  water,  incladed  between  the 
west  line  of  the  state.  Lake  Mirhigan,  the  east 
line  of  the  townshins,  the  south  line  of  section 
12,  extended  to  intersect  the  west  state  line,  so 
that  the  patent  in  1853  to  the  state,  under  the 
swamp-land  act  of  1850,  of  sections  1  and  12  of 
township  37  and  section  36  of  township  38,  con- 
veyed all  land  dry  or  covered  by  water  within  the 
lines  of  such  sections. 

2.  The  affirmance  by  the  interior  department 

1  Rehearlns  denied. 


of  a  reqnrrey  ts  not  binding  on  Oe  eoarts,  when 
it  appears  that  by  patent  under  a  prior  legal  survey 
title  to  the  lands  passed  from  the  government 

Appeal  from  circuit  court,  LaJce  county; 
William  E.  Piney,  Special  Judge. 

Action  by  Sophia  Conklln  against  Annie  R. 
Sean  and  otiiers  to  quiet  title  to  realty. 
Annie  R.Kean  filed  a  cross  complalntto  quiet 
title  in  herself  as  against  all  parties  to  the 
action,  and  from  a  Judgment  for  certain  de> 
feudants  she  appeals.    AUlrmed. 

W.  P.  KenneU,  W.  U.  McMaban.  A.  U 
Mason,  and  W.  H.  Latta,  for  appellant  Bd. 
Roby,  J.  W.  Touches  and  Miller,  Winter  * 
Elam,  tot  appellees. 

HOWARD,  J.  This  was  an  action  to  quiet 
title  to  real  estate,  brought  by  the  appellee 
Sophia  A.  Gooklia  against  the  appellant  and 
other  defendants  made  appellees  <»  this  ap- 
peal. Varlons  answers  and  cross  complaints 
were  filed  by  the  appellant  and  by  other  de- 
fendants, and  the  cause  was  submitted  to  the 
court  for  trial,  resulting  in  a  finding  and  de- 
cree against  the  plaintiff.  A  new  trial-  hav- 
ing been  granted  as  of  right  nnder  the  stat- 
ute, the  cause  was  resubmitted  to  the  court 
for  trial  upon  the  pleadings  in  the  first  trial. 
There  was  a  special  finding  of  facts  on  this 
second  trial,  with  conclaslons  of  law,  and  a 
decree  against  the  plaintiff,  and  also  against 
the  appellant  and  otbos,  and  in  favor  of 
certain  of  the  appellees;  and  the  appellant, 
as  also  the  plaintiff  and  others  named,  was 
enjoined  from  setting  up  or  asserting  any 
claims  or  title  to  the  land  In  question.  Many 
alleged  errors  are  assigned  by  the  appellant, 
most  of  which  are  Irregular,  and  could  be 
considered  only  as  reasons  for  a  new  trlat 
Neither  party,  however,  has  given  special  at- 
tention to  the  assignment  of  errors,  both  pre- 
ferring to  discuss  the  controlling  facts  and 
the  law  in  relation  thereto.  The  land  in  con- 
troversy Is  situated  in  Lake  county,  in  the 
extreme  northwest  corner  of  the  state.  It 
Is  described  in  the  complaint  as  "lot  number 
6,  in  section  36,  T.  38  N.;  lots  8,  9,  and  10 
In  section  1,  T.  37  N.;  and  lots  5,  6.  7,  and  8, 
in  section  12,  T.  37  N.;  all  in  range  10  W., 
Lake  county,  Indiana,  and  containing  252.5 
acres,  more  or  less."  The  appellant.  In  her 
cross  complaint,  made  claim  to  the  same 
land  "In  plaintiff's  complaint  described,"  and 
asked  that  her  title  thereto  be  quieted  as 
against  the  plaintiff  and  all  of  her  codefend- 
ants,  and  that  they  be  enjoined  from  setting 
up  any  claim  thereto.  The  appellees,  who 
are  In  possession  of  the  lands  in  controversy, 
claim  title  under  the  original  government 
survey,  by  virtue  of  patents  from  the  United 
States  to  the  state  of  Indiana  and  from  the 
state  to  their  remote  grantors.  Townships 
88  and  37  N.,  range  10  W...ln  which  the  lands 
are  situated,  were  originally  surveyed  In 
1834,  under  authority  of  the  United  States 
land  department  as  shown  by  the  field  notes 
and  phtts  made  a  part  of  the  record.    These 
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townships  are  both  fractloiifll,  lying  next  to 
the  state  line  dlridtng  Indiana  6:0m  Illinois, 
and  are  In  part  covered  by  a  body  of  water 
known  as  "Wolf  Lake."  The  appellees  claim 
that  title  to  all  of  these  lands  paired  from 
the  general  government  to  the  state  of  Indi- 
ana by  the  swamp-land  act  of  September  28, 
1850,  subject  only  to  identification  and  selec- 
tion by  the  state,  and  approval  thereof  by 
the  secretary  of  the  Interior.'  The  patent 
from  the  United  States  to  the  state  Is  dated 
March  24,  1853.  In  this  patent  It  is  recited 
that  "the  United  States  &f  America,  In  con- 
^eratlon  of  the  premises  and  in  conformity 
with  the  act  of  congress  aforesaid,  have  giv- 
en and  granted,  and  by  these  presents  do 
give  and  grant  nnto  the  said  state  of  Indl- 
BJia,  In  fee  simple,  subject  to  the  disposal  of 
tbe  legislatnre  thereof,  the  tracts  of  land 
sboive  described."  The  tracts  so  described 
indnde  "the  whole  of  fractional  stetions 
one,  twelve,  •  ♦  •  all  In  towftahlp  tWr- 
ty-«even  north,  ot  range  ten  west;  •  *  • 
also  the  whole  of  fractlMial  section  thirty-' 
six,  IB  township  thirty-eight  north,  of  range 
ten  west"  The  conrt  fonnd  the  title  thus 
traced  by  appellees  to  be  good,  and  held  that 
they  were  entitled  to  contlnne  In  possession 
of  the  lands  In  dlspnt&  The  appellant  con- 
tends that  the  bed  of  Wolf  Lake,  covering  a 
part  of  the  above-described  sections  as  afore- 
said, was  not  surveyed  In  the  original  survey 
of  1834,  and  shows  that  on  representations 
to  that  effect  made  to  the  land  department 
of  tile  United  States  the  commissioner  of  the 
general  land  office  ordered  a  resurvey  of  the 


land  within  the  meander  Unes  of  the  lake, 
which  resurvey  was  made  In  1875.  Appel- 
lant then  claims  that  on  such  resurvey  by 
the  land  department  the  lots  In  the  lake  bed 
became  subject  to  entry  and  sale,  and  sub- 
ject also  to  the  right- of  appellant's  remote 
grantors  to  locate  "Sioux  half-breed  scrip" 
thereon;  and  she  traces  her  title  from  pat- 
ents Issued  for  said  lots  to  such  remote  gran- 
tons  on  such  location  of  half-breed  scrip.  Ap- 
pellees, on  the  other  hand,  contend  that  all 
said  fractional  sections,  Including  the  bed  of 
the  lake,  were  surveyed  In  1834,  and  the 
lands  and  lots  sold  by  the  United  States  un- 
der such  sdrvey;  so  that,  rightfully,  the  gov- 
ernment had  no  such  land  to  survey  or  sell 
when  the  order  for  the  survey  of  1875  was 
made  and  the  lands  In  question  attempted 
to  be  resold  by  the  land  department  As  the 
api>ellant  must  succeed,  if  at  all,  on  the 
strength,  of  her  own  title,  it  will  be  sufficient 
to  decide  the  contention  here  made.  If  the 
lands  In  controversy  were,  in  fact,  surveyed 
In  1834,  and  sold  b^  the  United  States  under 
such  survey,  then  It  is  clear  enough  that  the 
government  .had  no  authority  or  power  to 
resurvey  the'  lands  in  1875,  or  to  sell  them 
over  again,  and  appellant's  title  must  wholly 
fail. 

The  annexed'  plats  show  the  original  sur- 
vey, In  1834,  of  section  36  in  township  38, 
and  of  sections  1  and  12  in  township  37,  and 
also"  the  resurvey,  in  1875,  of  that  part  of  the 
bed  of  Wolf  Lake  In  the  same  townships  and 
sections,  being  all  that  is  necessary  to  indi- 
cate the  location  of  the  lands  In  dispute. 
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We  are  of  oplnton  that  In  the  original  rar- 
vey  of  1834  both  townsblpB  in  qneBtion  and 
all  of  tbe  sections  were  fully  surreyed,  in- 
cluding the  bed  of  Wolf  Lake.  Tbe  plat, 
-with  the  ctiains  marked  thereon,  sbowB  that 
tbe  townships  were  botb  fractionaL  Town- 
ship S8  consists  only  of  fractional  section 
B6,  lying  between  the  lUinoiB  line  and  Lake 
Michigan.  Township  37  is  less  than  a  mile 
in  width,  extending  from  the  east  township 
line  west  to  the  state  line.  The  field  notes 
Bhow  that  the  east  section  line,  and  also  tbe 
west  line,  b^ng  the  state  line,  were  actually 
run;  and  that  tbe  section  comers  on  said 
eaat  section  line  of  sections  1  and  12  were 
marked.  The  field  notes  also  show  that  the 
east  and  west  line  between  townships  38 
and  S7,  being  the  north  line  of  section  1, 
township  37,  was  actually  run,  except  a  short 
distance  in  the  northeast  comer,  whi(!h  ex- 
tends into  Lake  Michigan;  also  that  the 
east  and  west  section  line  between  sections 
1  and  12,  township  37,  was  run;  also  that 
the  east  and  west  section  line  on  the  south 
side  of  section  12,  township  37,  was  run  from 
the  southeast  corner  of  said  section  west  to 
the  lake,  this  line  not  being  extended  in  the 
field  across  to  tbe  state  line,  or  west  line  of 
the  section.  Tbe  field  notes  further  show, 
as  does  the  plat,  that  all  the  interior  lines  of 
section  36,  in  township  38,  and  the  greater 
part  of  those  in  sections  1  and  12,  in  town- 
ship 37,  were  actually  run,  and  the  comers 
marked  in  the  field.  Under  provisions  of  sec- 
tions 2385,  2396,  Rev.  St  U.  S.,  the  forego- 
ing was  a  sufficient  survey  of  the  townships 
and  sections  named.  By  section  2395,  supra. 
It  Is  made  a  sufficient  survey  to  run,  "each 
way,  parallel  lines  at  the  end  of  every  two 
miles,  and  by  taking  a  corner  on  each  of  such 
lines  at  the  end  of  every  mile."  In  the  fore- 
going survey  the  east  and  west  section  lines, 
as  actually  run,  are  less  than  a  mile  apart 
All  the  lines.  Interior  and  exterior,  of  sec- 
tion 86,  township  38,  are  actually  mn;  so, 
also,  are  all  the  lines,  interior  and  exterior, 
of  section  1,  township  37.  For  section  12, 
township  37,  the  north  line  Is  actually  run. 
There  remains  only  the  south  line  of  said 
section  12,  a  part  only  of  whlcb  is  run:  For 
this  defect,  if  it  should  be  considered  such, 
flection  2396,  supra,  provides  as  follows: 
♦Tbe  boundary  lines  which  have  not  been 
actually  run  and  marked  shall  l>e  ascertained 
by  running  sti-aight  lines  from  tbe  establish- 
ed comers  to  the  opposite  corresponding  cor- 
ners; but  In  those  portions  of  the  fractional 
townships  where  "no  such  opposite  corre- 
sponding comers  have  been  or  can  be  fixed, 
tbe  boundary  lines  shall  be  ascertained  by 
running  from  the  established  comers  due 
north  and  south  or  east  and  west  lines,  as 
the  case  may  be,  to  the  water  course,  Indi- 
an tx>undary  line,  or  other  external  bound- 
ary of  such  fractional  township."  Follow- 
ing this  direction,  the  south  line  of  section 
.12  wiU  be  found  bjr  "raaaiat  from  the  es- 


tablished comer,"  at  the  southeast  comer 
of  said  section,"  a  due  east  and  west  line, 
west  to  the  state  line,  being  the  west  "ex- 
ternal boundary  of  such  fractional  town- 
ship." It  appears,  therefore,  that  township 
87,  as  well  as  township  38,  was  fully  survey- 
ed in  the  original  survey  of  1834;  that  the 
lines  of  the  survey  extend  over  both  land 
and  water,  and  that  the  United  States  con- 
veyed to  the  state  the  fractional  townships 
so  surveyed.  It  follows  that  all  the  territo- 
ry in  question  in  the  two  townships,  includ- 
ing that  covered  by  Wolf  Lake  as  well  as 
the  comparatively  dry  land  on  its  borderp, 
having  passed  to  the  state  from  the  owner- 
ship .  at  the  United  States  by  the  swamp- 
land act  of  1850,  and  the  patents  Issued  to 
the  state  therefor  in  1853,  no  land  in  said  sec- 
tions remained,  whether  under  Wolf  Lake 
or  elsewhere,  which  could  be  reeurveyed  or 
resold  by  the  general  government  The  sur- 
vey of  1875  and  tbe  sales  thereunder  were 
nullities.  Appellant,  therefore, 'has  no  title 
to  the  lands  claimed  by  her.  See  ToUeston 
Club  of  Chicago  v.  State,  141  Ind.  197,  40  N. 
£.  690,  where  a  similar  question  is  consid- 
ered, and  a  like  decision  reached. 

Two  objections  made  to  this  conclusion 
may  be  noticed:  First,  it  is  said  that  the 
validity  of  the  resurvey  of  1875  having  been 
affirmed  by  tbe  United  States  land  depart- 
ment, which  department  had  full  Jurisdiction 
of  the  matter,  the  question  is  not  reviewable 
in  the  courts.  It  Is  trae,  as  said  in  Hardin 
V.  Jordan,  140  U.  S.  371, 11  Sup.  Ct  808,  838, 
that  the  decisions  of  the  land  department  on 
matters  of  fact  within  Its  Jurisdiction,  made 
In  the  course  of  administration,  cannot  be 
called  in  question  collaterally.  But,  as  said 
In  the  same  case  by  the  supreme  court  of  the 
United  States,  "if  the  lands  patented  were 
not  at  the  time  public  property,  having  been 
preiviously  disposed  of,  •  ♦  •  the  depart- 
ment bad  no  Jurisdiction  to  transfer  the 
lands,  and  their  attempted  conveyance  by 
patent  is  inoperative  and  void."  See,  also, 
Mitchell  V.  Smale,  140  U..  S.  406,  11  Sup.  Ci. 
819,  840.  Tbe  other  objection  made  is  that 
In  the  Beaver  Lake  case— State  v.  Ports- 
mouth Sav.  Bank,  106  Ind.  435,  7  N.  B.  379— 
this  court  decided  that  the  sale  of  the  border 
lots  on  Beaver  Lake,  under  the  original  gov- 
ernment survey,  did  not  carry  title  to  the 
lands  covered  by  tbe  waters  of  tbe  lake. 
The  case  is  not  in  point,  for  the  very  good 
reason  that  in  the  Beaver  Lake  case  the 
lands  under  the  lake  were  not  surveyed. 
The  survey  ceased  at  the  borders  of  the 
lake.  In  the  case  Of  Wolf  Lake,  however, 
as  we  have  seen,  tbe  lake  Itself  was  included 
in  the  survey;  the  section  lines  passed  over 
and  Included  the  waters  as  well  as  the  land. 
Had  Beaver  Lake  been  actually  surveyed, 
as  Wolf  Lake  was,  the  matter  would  be  dif- 
ferent As  it  Is,  tliat  case  Is  not  in  point 
Tbe  case  at  bar  Is  raled  by  the  ToUeston 
Club  Case,  supra.   The  Judgment  is  affirmed. 
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HOLLAND  T.  SPELL  et  aL^ 
(Sapreme  Court  of  Indiana.     Feb.  12,  1896.) 

CONDBMNATIOH  PkOOBEDINOS— EtTOPPHL  TO  QUCB- 
TION   VaUDITI  —  TOWK    BbCOKDS  —  NONO    Pao 

TuNo  Entby— Btidbnci— FAPaas  IH  Anotbbh 

BOIT. 

1.  A  landowner,  who  baa  accepted  and  re- 
tained a  sum  awarded  in  condemnation  proceed- 
IngB,  is  estopped  from  qaeationiog  the  validity  of 
the  proceedings. 

2.  A  town  board  has  power  in  proceedings  to 
condemn  land  for  a  highway  to  enter  of  record 
nnnc  pro  tnnc  an  order  inadrertently  omitted  by 
the  clerlE,  approving  the  report  of  uie  assessois, 
and  directing  the  treasurer  to  pay  the  landowner 
the  damages  awarded  to  him. 

3.  In  a  snit  to  enjoin  a  town  from  opening  a 
street  across  plaintiff's  land,_  defendant  set  up  cer- 
tain condemnation  proceedings  and  alleged  pay- 
ment to  pkuntiff  of  a  snm  awarded  to  him  as  dam- 
ages, to  which  defense  plaintiff  replied  that  he 
had  accepted  such  amount,  and  bad  agreed  to  give 
possession  of  the  land  on  a  condition  wiiicb  nad 
not  been  performed.  The  decree  enjoined  the 
opening  of  the  street  antil  compliance  with  said 
condition.  In  a  subsequent  action  in  trespass  by 
plaintiff  agaitaat  the  town  marshal  defendant  set 
iro  the  condemnation  proceedings,  the  payment 
Of  damages  to  plaintiff,  and  compliance  with  the 
condition  on  which  it  was  received.  Held,  that 
the  pleadings  and  decree  in  the  injunction  suit 
were  admisable  as  an  admission  by  plaintiff  of  the 
receipt  of  the  money,  and  of  tiie  condition  on  which 
be  accepted  it. 

Appeal  from  circuit  court,  Henry  county;  A. 
Ellison,  Special  Judge. 

Action  by  Joshua  Holland  against  Allen  O. 
Spell  and  others  in  trespass  for  breaking  down 
certain  fences.  From  a  Judgment  for  defend- 
tnts,  plaintiff  appeals.    Affirmed. 

Brown  &  Btown,  for  appellant  M.  B. 
Forkner,  for  appellees. 

HACKN&T,  O.  J.  Joshoa  Holland,  whose 
administratrix  has  been  substituted  as  appel- 
lant herein,  sued  the  appellee  and  two  oth- 
ers in  trespass  for  breaking  down  certain 
fences.  .  The  appellee,  with  his  codef endanta. 
In  addition  to  the  general  denial,  Justified  the 
acts  complained  of  as  having  been  committed 
by  Spell,  as  the  marshal  of  the  town  of  New 
Castle,  pursuant  to  an  order  of  the  board  of 
trustees  of  said  town,  and  by  virtue  of  cei^ 
tain  condemnation  proceedings,  wherein  that 
part  of  the  indosure  Included  within  ^he  fen- 
ces destroyed  was  condemned  for  a  public 
street,  and  the  plalntlfTs  damages  were  as- 
sessed and  paid  to  him  and  he  accepted  the 
same  upon  the  condition  that  the  town  would 
''first  acquire  the  right  of  way  for  said  street 
t]}rough  the  property  adjoining  his  property 
Immediately  upon  the  east  before  opening  said 
street"  It  was  alleged  also  that  the  said 
property  a^oinlng  had  been  so  acquired. 
The  trial  resulted  In  a  Judgment  for  the  ap- 
pellee and  his  codefendants.  The  error  as- 
signed in  this  court  is  the  OTerrullng  of  a  mo- 
tion for  a  new  triaL 

The  principal  contention  arises  upon  the 
question,  was  the  finding  of  the  lower  court 
contrary  to  law?  The  facts  were  that  In  1877 
Holland  owned  the  tract  in  question,  which 

1  Rahearing  dtnled. 


was  separated  from  a  terminus  of  Vine  street. 
In  said  town,  by  one  other  tract  Proceed- 
ings were  had  to  condemn  a  right  of  way  for 
the  extension  of  said  street  through  said  two 
tracts.  The  regularity  of  such  proceedings  is 
not  Questioned  back  of  the  reception  by  the 
town  board  of  the  report  and  assessment  of 
commissioners,  In  and  by  which  report  $50 
were  awarded  as  Holland's  damages.  At  this 
point  In  the  proceedings  said  report  was  laid 
upon  the  table  by  the  action  of  the  board,  and 
no  further  action  appears  of  record  at  that 
time.  At  a  ]at«r  period,  the  date  of  which  is 
not  disclosed,  the  record  showed  an  entry 
nunc  pro  tunc  in  the  proceedings  of  said  board 
as  follows:  "Opening  Vine  street  On  mo- 
tion the  following  action  was  taken  by  the 
board  In  the  matter  of  opening  Vine  street: 
It  appearing  to  the  satisfaction  of  the  board 
that  at  the  meeting  of  the  board  of  trustees 
of  this  town  on  the  18th  day  of  October,  1877, 
the  report  of  the  assessors  of  benefits  and 
damages  In  the  matter  of  the  opening  of  Vine 
street  through  the  property  of  Joshua  HoDaiid 
In  said  town  was  duly  accepted  by  the  board, 
and  the  treasurer  of  said  town  ordered  to  pay 
the  damages  assessed  to  him  therein,  and 
that  said  order  was  by  inadvertence  of  the 
clerk  of  said  town  omitted  from  the  records, 
it  Is  now  ordered  that  the  foUowhig  order  be, 
and  the  same  Is  now  entered  of  record,  now 
for  then:  "On  motion  It  is  ordered  that  the 
report  of  the  assessors  of  benefits  and  dam- 
ages In  respect  to  the -opening  of  Vine  street 
through  the  property  of  Joshua  Holland  and 
others,  heretofore  filed,  be,  and  the  same  Is 
hereby,  accepted,  and  the  treasurer  of  the 
town  is  ordered  to  pay  Joshua  Holland  the 
sum  of  fifty  dollars,  the  damages  assessed  to 
him.' "  After  the  report  of  the  commission- 
ers, the  treasurer  paid  to  Holland  said  snm 
of  $90,  he,  said  Holland,  accepting  said  sum 
upon  the  expressed  condition,  by  him  stated, 
that  he  would  open  the  street  through  his 
tract  when  It  should  be  opened  through  said 
adjoining  tract  The  sum  so  paid  to  and  re- 
ceived by  Holland  was  ever  after  retained  by 
him.  After  some  litigation  with  the  owner 
of  the  adjoining  tract,  and  in  1882,  the  town 
acquired  by  purchase  a  right  of  way  for  the 
extension  of  said  street  through  said  adjoin- 
ing tract  and  thereupon  notified  Holland  to 
open  the  street  through  his  tract  Falling  to 
observe  this  notice,  the  board  ordered  Sp&L. 
the  marshal,  to  open  the  street  through  said 
tract  and  It  was  In  obedience  to  this  ord^ 
that  he  did  the  acts  alleged  to  constitute  the 
trespass. 

The  appellant's  learned  counsel  devote  most 
of  their  argument  to  the  propositlcHi  that  the 
receipt  and  retention  of  the  money  by  Hol- 
land upon  the  oral  promise  to  devote  his  real 
estate  to  the  uses  of  a  street  did  not  consti- 
tute an  enforceable  contract  and  did  not  es- 
top him  to  deny  the  right  of  entry  by  the 
town  authorities  under  such  contract  We  ap- 
prehend that  any  right  of  the  town  does  not 


Digitized  by 


Google 


iBd.) 


FBICK  o.  GOD  ABE. 


1015 


arise  upon  contract,  but  mnst  depend  upon 
the  condemnation  proceedings,  such  proceed- 
ings being  valid,  or  Holland  being  estopped  to 
deny  their  validity.  It  Is  a  general  rule  tibat, 
where  benefits  are  awarded  to  the  owner  of 
land  tn  proceedings  to  condemn,  an  accept- 
ance of  the  snm  awarded  wiU  preclude  the 
owner  from  prosecuting  an  appeal.  Elliott, 
App.  Proc.  i  160;  People  v.  Mills,  109  N.  Y. 
«9,  15  N.  B.  886;  Felcb  v.  Gllman,  22  Vt 
S8;  Hawley  v.  Harrall,  19  Conn.  142;  Elliott, 
Roads  &  &  277.  Judge  Elliott  says,  in  his 
Appellate  Procedure  (section  151):  "It  will  be 
observed  thatt  in  the  cases  in  which  It  has 
beoi  held  that  an  estoppel  exists  the  act  nec- 
essarily affirmed  the  validity  of  the  Judg- 
ment. Thus,  where  a  party  accepts  money 
or  property  awarded  him  by  a  judgment,  he 
concedes  the  validity  of  the  Judgment,  since 
It  is  by  virtue  of  the  Judgment  that  he  obtains 
the  money  or  property."  These  principles 
have  been  applied  by  this  court  in  proceedings 
similar  to  those  involved  in  the  present  case. 
Test  V.  Larsh,  76  Ind.  462;  Railroad  Go.  v. 
Jobnson,  84  Ind.  420;  Newman  v.  Kiser,  128 
Ind.  258,  26  N.  E.  1006.  In  Byer  v.  Town  of 
New  Castle,  124  Ind.  86,  24  N.  E.  678,  the 
doctrine  that  one  may  estop  himself  to  deny 
the  validity  of  condemnation  proceedings  was 
recognized.  That  he  may  estop  himself,  by 
the  receipt  of  the  money  awarded  in  condem- 
nation proceedings,  to  deny  the  validity  of 
the  proceedings,  was  held  in  a  full  and  satis- 
factory opinion  and  citation  of  authority  In 
Test  V.  Larsh,  supra.  We  can  conceive  no 
good  reason  why  he  should.  In  good  con- 
science, be  permitted  to  receive  all  the  bene- 
fits of  the  proceeding,  and,  while  holding 
them,  deny  that  the  proceeding  is  effectual  to 
create  the  burdens  corresponding  to  such  ben- 
efits. 

In  this  view  of  the  question  we  regard  it 
as  unnecessary  to  consider  whether  Holland 
had  notice  of  the  intentloa  to  enter,  or  of  the 
entry  of  the  proceedings  nunc  pro  tunc.  Nor 
can  it  be  material  as  to  the  time  when  such 
•entry  was  made.  Without  the  entry  we 
should  regard  him  as  estopped  to  question  the 
validity  of  the  proceeding  so  long  as  he  held 
the  money  to  which  he  had  no  color  of  claim 
except  by  the  presumption  that  the  proceed- 
ings were  regular.  That  the  town  had  the 
power,  however,  and  that  we  must  presume 
In  favor  of  Us  proper  exercise,  In  the  mat- 
ter of  its  entry  nunc  pro  tunc  In  such  proceed- 
ings, has  been  decided.  Chamberlain  v.  City 
■of  Evansville,  77  Ind.  642,  and  cases  there 
cited.  See,  also,  Byer  v.  Town  of  New  Cas- 
tle, supra,  where  such  power  was  recognized. 

Complaint  is  made  also  of  the  admission  in 
evidence  of  such  nunc  pro  tunc  entry.  As 
we  have  said,  the  rights  of  the  parties  did  not 
depend  upon  that  entry,  and  were  correctly 
•decided  without  reference  to  it,  and  its  ad- 
mission In  evidence,  if  by  any  possible  rea- 
son erroneous,  was  not  an  available  error. 
It  la  urged  also  that  the  court  erred  bi  admit- 
ting In  evidence  the  papers  and  decree  In  an 


Injunction  proceeding  Instituted  and  prosecut- 
ed by  Holland  against  the  town  of  New  Cas- 
tle and  Danid  Harvey,  Its  then  marshal. 
That  proceeding  was  to  enjoin  the  entry  of 
Holland's  tract  for  the  extension  of  said  Vine 
street  in  1SS4.  One  answer  in  that  case  was 
the  condemnation  proceeding's  and  the  pay- 
ment to  Holland  of  the  $50.  Holland  replied, 
among  other  facts,  that  It  was  agreed  be- 
tween himself  and  the  treasurer,  who  paid 
him  the  $50,  that  he  would  accept  the  same, 
"and  open  said  street,  and  give  possession 
thereof,  when  the  board  of  trustees  procured 
the  right  of  way  and  opened  said  street 
through  the  lands  •  •  *  adjoining  •  •  • 
on  the  east,"  and  alleging  that  the  condition 
had  not  been  compiled  with  on  the  part  of  the 
town.  The  decree  enjoined  the  opening  of 
the  street,  upon  the  theory  of  this  reply,  "un- 
til said  defendant  shall  have  first  obtained  a 
right  of  way  *  »  •  through  and  across  the 
lands  •  •  •  adjoining,"  etc.  These  pa- 
pers were  admissible,  not  as  a  former  ad' 
Judication,  but  as  Holland's  solemn  admis- 
sion of  the  receipt  of  said  money,  and  of  the 
condition  upon  which  he  held  it,  and  at  the 
same  time  why  he  denied  the  right  to  occupy 
his  land  for  the  street  It  was  not  mere  hear- 
say evidence;  it  was  the  admission  of  the 
party,  and  one  upon  which  he  procured  a  de- 
cree in  the  court  In  which  he  now  asks  relief 
ujpon  an  Inconsistent  ground. 

It  is  farther  urged  that  the  trial  court  erred 
In  admitting  in  evidence  the  notes  of  the 
Judge  who  tried  said  injunction  suit  as  to  the 
evidence  of  Holland  Upon  that  trial  to  the 
theory  of  said  reply.  That  theory  was  not 
questioned  by  Holland  upon  this  trial,  and, 
besides  the  admission  of  said  reply,  there  was 
the  evidence  of  the  treasurer  who  made  the 
payment.  Such  evidence,  uncontradicted, 
would  have  established  the  proposition  in- 
volved without  regard  to  the  notes.  There 
was,  however,  a  prima  facie  showing  that 
such  notes  were  the  best  evidence  attainable. 
In  view  of  the  first  conclusion  of  this  opinion, 
we  are  convinced  that  the  case  was  properly 
decided  upon  Its  merits,  and  that  any  possi- 
ble error  In  the  Introduction  of  the  evidence 
so  complained  of  cannot  be  made  available. 
The  judgment  of  the  circuit  court  is  afilrmed. 


(141  Ina.  170) 
FRIOK  V.  60DARB  et  al. 
(Supreme  Court  of  Indiana.     Feb.  13,  1896.) 

BOMA  FiDB  POKCDASER— DbBD— DCSORIPTION— 

Notice. 
A  recorded  deed,  in  which  the  coarses,  dis- 
tances, and  monuments,  together  with  the  corners 
and  witnesses  thereto,  and  the  locations,  are  given 
as  in  an  official  survey,  so  as  to  famish  the  means 
of  identifying  the  tract  intended  to  l>e  conveyed, 
is  notice  to  a  subsequent  purcnaser,  though,  by 
mistake,  the  land  is  described  as  lying  m  the 
"northwest,"  instead  of  in  the  "northeast,"  quar- 
ter of  the  section. 

Appeal  from  circuit  coqrt,  Daviess  cotrnty; 
D.  J.  Hefron,  Judge. 
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Action  by  Leroy  Oodare  and  others  against 
Gatfried  Frlcic  to  quiet  title  and  to  recover 
possession  of  land.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

W.  H.  De  Wolf,  for  appellant  Gardiner  & 
Gardiner,  B.  L.  Bailey,  and  J.  Keith,  for 
appellees. 

MONKS,  J.  This  was  an  action  by  appel- 
lees against  appellant  to  quiet  title  to  and 
recover  possession  of  the  S.  B.  ^  of  the  N. 
B.  %  of  section  27,  township  2  N.,  range  11 
W.,  in  Knox  county.  A  demurrer  to  the 
complaint  for  want  of  facts  was  overruled. 
Appellant  answered  by  general  denial.  The 
trial  by  the  court  resulted  in  a  judgment  for 
appellees.  Appellant  was  granted  a  new 
trial  as  of  right,  and  a  second  trial  resulted 
in  a  finding  for  appellees;  and,  over  a  mo- 
tion for  a  new  trial,  judgment  was  ren- 
dered quieting  appellees'  title  to  said  real 
estate,  and  for  the  possession  of  the  same. 

The  first  error  urged  is  that  the  court  err- 
ed In  overruling  the  demurrer  to  the  com- 
plaint. Considered  as  a  complaint  to  quiet 
title,  and  for  the  possession  of  real  estate, 
the  complaint  was  sufficient  to  withstand 
the  demurrer. 

It  is  claimed  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial,  for 
the  reason  that  there  was  not  sufficient  evi- 
dence to  sustain  the  verdict  It  appears 
from  the  evidence  that  one  Pierre  Cabbas- 
sler  owned  the  E.  %  of  the  N.  E.  %  of  sec- 
tion 27,  township  2  N.,  range  11  W.,  in  Knox 
county,  and  also  other  real,  estate,  at  the 
time  of  his  death,  in  1863.  After  bis  death 
the  heirs  divided  his  real  estate.  In  this 
division  the  north  half  of  said  80  acres,  be- 
ing the  N.  E.  %  of  the  N.  E.  ^  of  said  sec- 
tion was  conveyed  to  Charles  Cabbassier,  a 
son  of  the  deceased;  and  the  south  half  of 
said  80  acres,  being  the  real  estate  in  contro- 
versy, fell  to  Elizabeth  Johnson,  a  daughter 
of  the  deceased,  and  was  conveyed  to  her 
husband,  George  Johnson.  In  this  deed  the 
real  estate  in  controversy  was  described  as 
follows:  "The  southeast  quarter  of  the 
northeast  quarter  of  section  twenty-seven, 
in  township  two  north,  range  eleven  west, 
and  bounded  as  follows,  to  wit:  Beginning 
at  a  stake  at  the  southwest  corner  of  Charles 
Cabbassier's  land  In  said  section,  hickory  12 
in  N.  5  links,  elm  8,  1  D.  S.  25,  W.  43  links; 
thence  east  twenty  chains,  to  section  line; 
thence  south,  twenty  chains,  to  a  stake,  red 
bud  6  in.  S.  5  E.  26  Unks,  and  an  over  cup 
oak  6  in.  N.  13V^  east  28  links;  thence  west, 
twenty  chains,  to  a  stake;  thence  north, 
twenty  chains,  to  the  place  of  beginning,— 
containing  forty  acres,  being  a  part  of  the 
land  owned  by  Pierre  Cabbassier,  deceased." 
This  deed  was  recorded  August  14,  1871. 
Afterwards  George  Johnson  and  his  wife 
sold  and  conveyed  the  real  estate  In  contro- 
reisy  to  Charles  Cabbassier  by  the  same 
description  as  In  the  foregoing  deed.    This 


deed  was  recorded  August  16,  1871.  Both 
parties  claim  title  through  these  two  deeds. 
At  the  time  this  deed  and  the  previous  deed 
■were  executed,  Charles  Cabbassier  did  not 
own  any  real  estate  in  section  27  except  the 
N.  B.  ^  of  the  N.  B.  %  thereof;  and  the 
description  by  m^tes  aad  bounds  contained 
In  each  of  said  deeds  commenced  at  the 
southwest  comer  thereof,  and  therefore,  we 
assume,  correctly  described  the  S.  E.  ^  of 
the  N.  E.  %,  which  is  the  land  in  contro- 
yersy.  On  December  1,  1875,  Charles  Cab- 
bassier and  wife  executed  a  deed  to  Francis 
and  ^^icboias  Horie,  by  wlilch  they  Intended 
to  convey  the  real  estate  in  controversy  to 
said  grantees.  In  this  deed  the  real  estate 
was  described  by  metes  and  bounds,  and  as 
being  a  part  of  the  land  owned  by  Pierre 
Cabbassier,  deceased,  the  same  as  in  the 
deed  to  Johnson  and  the  deed  to  Cabbassier; 
but  by  mutual  mistake  of  the  parties,  the 
same  was  also  described  as  the  S.  B.  ^  of 
the  N.  W.  Vt  of  section  27,  instead  of  the  S. 
B.  ^,  of  the  }!.  E.  ^  of  said  secUon.  This 
deed  was  recorded  December  4,  1875.  On 
the  same  day,  Dec<^mber  1,  1875,  Nicholas 
and  Francis  Horie  sold  and  conveyed  said 
real  estate  to  EUza  Godare.  In  tills  deed  the 
real  estate  was  descrlljed  the  same  as  in  the 
deed  from  the  Cabbasslers  to  the  Hories. 
This  deed  was  recorded  December  6,  1873. 
Eliza  Godare  resided  on  the  land  for  several 
years,  and  made  improvements  thereon.  She 
died  the  owner  of  the  real  estate  in  contro- 
versy, and  her  husband  died  in  1878  or  1879. 
The  appellees  are  the  only  children  of  Eliea 
Godare,  and,  at  her  death,  and  the  death  of 
her  husband,  inherited  said  real  estate. 
After  the  death  of  Eliza  Godare,  Cliarles 
Cabbassier  and  his  wife,  in  March,  1881,  con- 
veyed the  real  estate  in  controversy  to 
Adella  Bono  and  Charles  Bono.  The  real  es- 
tate was  described  In  said  deed  as  follows: 
"The  southeast  quarter  of  the  northeast 
quarter  of  section  twenty-seven,  in  township 
two  north,  of  range  eleven  west  containing 
forty  acres,  being  the  same  tract  intended 
to  be  conveyed  by  Pierre  Cabbassier  heirs 
to  George  Johnson,  and  by  said  Johnson  and 
wife  to  grantor,  Charles  Cabbassier."  Bono 
and  wife  conveyed  the  land  to  Llnson  John- 
son, who  conveyed  the  same  land  to  one  By- 
ard,  who  conveyed  it  to  appellant.  The  only 
real  estate  that  Charles  Cabbassier  owned  in 
section  27  was  the  E.  ^  of  the  N.  B.  \i.  The 
north  half  he  received  as  his  share  in  the 
partition,  and  the  south  half  by  and  from  the 
Johnsons. 

It  is  a  well-settled  preposition  that  it  is 
not  the  office  of  a  description  in  a  deed  to 
Identify  the  land,— it  is  sufficient  if  'it  fur- 
nish the  means  of  identification,— and  that 
the  part  of  the  deed  describing  the  premises 
conveyed  shall  be  construed  with  the  utmost 
liberality.  Bncker  v.  Steelman,  73  Ind.  396, 
and  cases  cited  on  page  407;  Singer  v.  Schei- 
ble,  109  Ind.  675,  10  N.  E.  616,  and  cases 
cited  on  pages  583,  684,  109  Ind.,  and  pages 
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620,  621,  10  N.  B.  An  examination  of  the 
record^  by  appellant,  or  by  any  one  under 
whom 'be  claims,  would  have  dlBclosed  the 
deeds  to  George  Johnson,  to  Charles  Cabbas- 
sler,  and  to  Nicholas  and  Frances  Horle;  the 
last  deed  describing  the  real  estate  by  metea 
and  bonnds  the  same  as  In  the  two  deeds 
named,  the  mistake  being  In  the  two  words, 
"northwest  quarter,"  Instead  of  "northeast 
quarter."  Cabbassier  did  not  own  any  land 
In  the  northwest  quarter  of  the  section.  His 
land  was  in  the  northeast  quarter.  The  de- 
scription by  metea  and  bounds  in  the  deed 
from  Cabbassier  to  the  Horles,  and  in  the 
deed  from  the  Horles  to  Godare,  was  such  a 
descrlpition  as  furnished  the  means  of  iden- 
tifying the  real  estate  In  controversy  as 
that  Intended  to  be  conveyed  by  the  deed. 
Such  a  description  is  all  that  is  required  nn^ 
der  the  authorities  cited.  The  courses,  dis- 
tances, and  monuments,  together  with  the  cor- 
ners and  the  witnesses  to  the  comers,  and  the 
location,  are  given  as  in  an  official  curvey  made 
by  a  surveyor.  Bo  that  there  could  not  have 
been  any  difficulty  in  locating  and  Identi- 
^ng  the  land  conveyed  by  this  description 
In  each  of  the  deeds.  This  description  by 
metes  and  bounds  Is  the  same  in  all  the 
deeds  through  which  appellees  clalu]  title, 
and  in  each  deed  clearly  describes  the  same 
real  estate.  If  these  conveyances  were  not 
sufficient  to  vest  a  perfect  title  in  appellees, 
they  were  sufficient,  at  least,  to  have  pat 
any  one  upon  Inquiry.  Whatever  is  suffi- 
cient to  put  a  party  upon  Inquiry  Is  notice. 
Singer  v.  Scheible,  109  Ind.  on  page  683,  10 
N.  B.  616,  and  cases  dted;  Lodge  v.  Simon- 
ton,  2  Pen.  A  W.  439;  Parker  v.  Conner,  03 
N.  T.  118,  46  Am.  Rep.  178,  and  notes  on 
pages  184,  190;  2  White  &  T.  Lead.  Cas.  Eq. 
145,  153,  154,  180,  102.  We  think  the  finding 
and  Judgment  of  the  court  are  fully  Sustain- 
ed by  the  evidence,  and  that  there  Is  no  er- 
ror in  the  record,    judgment  affirmed. 


dU  iBd.  60«) 

ADAMS  et  al  V.  LAUOJBL.^ 
(Supreme  Court  of  Indiana.     Feb.  14,  1800.) 

Review  ON  Appbai.  —  Con-flioti;»o  Bvidenob  — 

FBA0DUI.ENT  CoNVarANCEB — PARTIAL  WaWT 
OF    Ck>:tSII)ERATION — C08T8. 

L  Where  the  evidence  on  foreclomire  is  coi; 
flicting  as  to  the  validity  of  the  notes  which  the 
mortgage  secures,  the  decision  of  the  trial  court 
Is  conclusiTe. 

2.  The  fact  that  a  mortgage  is  executed  for 
a  stun  materially  greater  than  the  actual  smonnt 
of  indebtedness  is  only  a  badge  of  fraud,  and  does 
not  render  the  instrument  void  per  le. 

3.  On  foreclosure,  creditors  of  the  mortgagor 
alleged  that  the  mortgage  was  without  consider^ 
ation  and  void  for  fraud.  There  was  no  evidence 
of  participancy  of  the  mortgagee  in  the  intent  to 
deiraod  creditors,  and  the  court  found  in  favor  of 
tlie  mortgagee  as  to  two  of  the  notes  secured,  and 
in  favor  .of  the  creditors  as  to  a  third  note.  Held, 
that  the  finding  against  the  validity  of  the  third 
note  would  be  presumed  to  have  been  for  want  of 
consideration,  and  not  on  the  issue  of  fraud. 

4.  Where  the  issue*  raised  by  cross  complaint 


fall  In  part,  only  the  costs  attending  tiie  soccess- 
ful  lasnes  should  be  taxed  against  defendants  to 
the  cross  complaint. 


Appeal  from  circuit  court,  Vanderbn.'gb 
county;  R.  D.  Richardson,  Judge. 

Action  by  John  Laugel  against  Louisa  J. 
Powell  and  another  to  recover  the  amount 
of  certain  notes,  and  to  foreclose  a  mort- 
gage given  to  secure  tbem.  Samuel  B.  Ad- 
ams and  others  filed  a  cross  complaint,  and 
from  a  decree  foreclosing  said  mortgage  as 
to  two  of  the  notes  cross  complainants  ap- 
peal.   AfOrmed. 

G.  R.  Pazton  and  Gurnebam  St  Robinson, 
for  appellants.    U  C.  Embree,  for  appellee. 

HACKNBY,  C.  J.  The  appellee,  John  Lau- 
gel, sued  Louisa  J.  Powell  and  Ecklas  A. 
Powell  upon  three  promissory  notes,— one  for 
f 700,  one  for  $2,800,  and  one  for  $3,300.— and 
to  foreclose  the  mortgage  of  said  Louisa  J. 
Powell  given  to  secure  said  notes.  To  the 
complaint  Samuel  R.  Adams  and  others,  who 
are  the  appellants  herein,  were  made  defend- 
auts  as  Junior  llenholders.  The  Powells  an- 
swered in  general  denial.  The  appellants 
Adams,  Downey,  and  the  Bank  of  Commerce 
Joined  In  an  answer.  In  four  paragraphs:  (1) 
General  denial;  (2)  no  consideration  for  the 
notes  and  mortgage  sued  on;  (3)  payment  of 
the  debt;  (4)  that  the  notes  were  without 
consideration,  and  the  mortgage  was  execut- 
ed as  the  result  of  a  conspiracy  between  the 
Powells  and  Laugel  to  defraud  the  cred- 
itors of  the  former.  The  People's  National 
Bank  filed  an  answer  in  all  respects  like 
the  above,  and  the  appellants  Stomes,  Clark 
and  Habberton  Joined  In  an  answer  of  gen- 
eral denial.  To  the  several  affirmative  an- 
swers, the  appellee  replied  In  general  de- 
nial. All  of  the  appellants  Joined  in  a  cross 
complaint  against  Laugel  and  the  Powells, 
setting  up  their  several  claims  against  the 
Powells,  and  alleging  that  the  mortgage  was 
executed  without  consideration  and  as  the 
result  of  a  conspiracy  between  Laugel  and 
the  Powells  to  cbmt,  hinder,  and  defraud 
the  creditors  of  the  Powells;  that  said  mort- 
gage covered  all  of  the  property  owned  by 
the  Powells  at  the  time  of  Its  execution,  and 
that  at  the  time  of  the  execution  of  the 
mortgage,  and  at  the  time  of  the  filing  of 
the  cross  complaint,  neither  of  said  Powells 
had  other  property  subject  to  execution.  De- 
murrers by  the  appellee  were  overruled,  and 
exceptions  reserved  as  to  the  fourth  para- 
graph of  each  of  said  answers  and  as  to  said 
cross  complaint  The  cross  complaint  was 
answered  by  general  denial.  The  trial  re- 
sulted in  a  finding  and  decree  In  favor  of  the 
appellee  as  to  said  two  notes  for  $700  and 
$2,300,  and  the  foreclosure  of  said  mortgage 
as  to  said  notes,  and  resulted  In  a  finding  tor 
the  appellants  as  to  the  note  for  $3,300.  The 
appellants,  as  cross  complainants.  Jointly 
moved  the  court  to  strike  from  the  decree 
that  part  thereof  extending  a  lien  upon  the 
mortgaged  property  Unt  the  sbm  of  said  two 


1  Rehearing  denied. 
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notes,  for  the  alleged  reason  that  the  mort- 
gage, being  fraudulent  as  to  said  93,300  note, 
was  not  enforceable  as  to  the  other  two 
notes.  This  motion  was  overruled,  and  that 
ruling  Is  here  assigned  as  error.  The  same 
question  is  urged  upon  the  action  of  the 
court  in  overruling  the  Joint  motion  of  the 
appellants  for  a  new  trial.  The  appellant^ 
moved  also  for  Judgment  in  their  favor 
against  Laugel  and  Louisa  J.  Powell  for  the 
costs  of  the  cross  complainants,  which  mo- 
tion was  overruled  and  that  ruling  is  assign- 
ed as  error. 

Passing  several  questions  of  practice,  and 
the  assignments  of  cross  error  Involving  the 
sufficiency  of  the  answers  alleging  fraud  and 
of  the  cross  complaint,  we  will  consider  the 
appellant's  principal  contention,  namely,  the 
alleged  error  of  the  trial  court  In  regarding 
the  mortgage  as  valid,  when  holding  that 
one  of  the  notes  secured  by  it  was  not  col- 
lectible. Upon  the  evidence,  there  was  con- 
flict as  to  the  consideration  for  each  of  the 
three  notes,  and  the  trial  court  possessed 
the  exclusive  power  to  weigh  the  evidence 
and  determine  that  conflict  In  the  exercise 
of  that  power,  it  was  held  that  two  of  the 
notes  were  valid  and  collectible,  and  that 
the  other  was  not.  We  are  therefore  not  at 
liberty  to  pass  npon  the  correctness  of  that 
decision.  There  was  not  only  no  evidence 
that  the  appellee  knew  of  existing  indebted- 
ness of  the  Powells,  and  intended,  by  taking 
the  mortgage,  to  defraud  their  creditor,  but 
the  only  evidence  ofllered  repels  the  existence 
of  that  knowledge.  The  most  that  could  be 
claimed  for  the  issue  of  fraud  tendered  by 
the  appellants  is  that  (1)  it  challenged  the 
mortgage,  as  not  supported  by  any  consid- 
eration, and  was  taken  by  a  volunteer;  and 
(2)  that  the  mortgage  was  void  because  of 
a  conspiracy  between  the  mortgagor  and 
mortgagee  to  defraud  the  creditors  of  the 
mortgagor.  The  first  of  these  issues  failed, 
npon  the  finding,  which  has  passed  beyond 
review,  that  there  was  at  least  $3,000  of  c<m- 
slderatlon  to  support  me  mortgage.  The  sec- 
ond of  these  issues  failed,  from  the  lack  of 
evidence  to  support  the  knowledge  and  par- 
ttcipancy  of  the  mortgagee  in  the  intent  to 
defraud  creditors.  Not  adhering  strictly  to 
the  Issues  so  tendered  by  the  cross  com- 
plaint, the  court  found  a  partial  want  of  con- 
sideration,—that  is  to  say,  that  the  $3,300, 
note  could  not  be  supported.  The  pleadings 
which  seemed  to  permit  that  finding  were 
the  answers  alleging  that  there  had  be^i  no 
consideration  for  the  notes.  From  the  record 
presenting  these  facts,  we  are  now  asked  to 
presume  that  the  trial  court  found  that  the 
$3,300  note  was  fraudulent,  that  it  was  in- 
cluded in  the  mortgage  to  aid  the  Powells 
in  defrauding  their  creditors,  and  that  the 
mortgage  was  so  tainted  with  that  fraud  as 
to  Titiate  it  as  to  all  of  the  notes.  Upon 
which  of  the  two  issues  of  the  cross  com- 
plaint above  suggested  we  are  to  indulge 
these  presnmptions  counsel  have  not  advised 


.us,  but,  since  we  have  seen  that  it  Is  Irrev- 
ocably held  that  the  appellee  was  not  a  vol- 
unteer, there  is  but  one  other  issue.  That 
issue  is,  did  Laugel  take  the  $3,300  note  and 
include  it  in  the  mortgage  intending  to  de- 
fraud the  creditors  of  the  Powells?  Has  the 
lower  court  decided  that  issue  against  the  ap- 
pellants, or  has  the  Issue  not  been  decided? 
If  decided  against  the  appellants  npon  the 
weight  of  the  evidence,  we  have  no  pow«' 
to  review  that  decision.  The  note  was  held 
not  to  have  been  supported  by  a  consideration. 
That  conclusion  established  a  badge  of  fraud 
only.  There  may  have  been  other  badges 
of  fraud;  but  there  was  also,  as  we  have 
seen,  evidence  den3ring  fraudulent  design. 
By  our  statute  (Rev.  St  1894,  H  6615,  6S49; 
Rev.  St  1881,  {§  4920,  4924)  the  question  of 
fraudulent  intent  in  all  cases  charging  fraud 
against  creditors,  is  a  question  of  fact  and 
not  one  of  law.  Fraud  is  not  presumed,  but 
must  be  proven  by  the  party  alleging  it. 
Such  fraud  Is  a  crime  (Kev.  St  1894,  §  22T7; 
Rev.  St.  1881,  i  2156)  and  crime  is  not  pre- 
sumed as  a  question  of  law,  but  must  be  de- 
cided as  a  question  of  fact  In  GofC  v.  Rog- 
ers, 71  Ind.  459,  a  mortgage  was  given  for 
$4,000,  when  the  debt  was  but  $3,000,  and  It 
was  there  said:  "It  Is  contended  by  appel- 
lant's counsel  that,  as  the  mortgage  waa  exe- 
cuted for  a  greater  sum  than  that  really  due, 
the  mortgage  was  fraudulent  and  several 
cases  from  other  courts  are  cited  looking  in 
tliat  direction.  If  we  are  to  give  the  cases 
the  eCtect  ascribed  to  them,  we  could  not 
recognize  them  as  authority  under  our  stat- 
ute. Fraud  is  a  question  of  fact  for  the  con- 
sideration of  the  Jury.  It  Is  the  exclusive 
province  of  the  Jury  to  determine  whether 
an  act  was  or  was  not  a  fraudulent  one. 
Leasure  v.  Cobnm,  67  Ind.  274.  There  are 
no  cases,  however,  that  we  have  been  able 
to  flnd,  going  so  far  as  to  hold  that  a  mort- 
gage is  conclusively  presumed  fraudulent 
from  the  bare  fact  that  it  purports  on  its 
face  to  secure  a  sum  in  excess  of  the  debt 
really  due.  The  furthest  that  any  of  the 
cases  go,  except  those  based  on  an  express 
statute.  Is  to  hold  that  the  fact  that  a  mort- 
gage expresses  on  Its  face  an  amount  materi- 
ally greater  than  the  true  amount  of  Indebt- 
edness is  a  badge  of  fraud."  See,  to  the  same 
effect,  Hoey  v.  Plerron,  67  Wis.  2C2,  30  N.  W. 
692;  Carter  v.  Rewey,  62  Wis.  556,  22  N.  W. 
129;  Kalk  v.  Fielding,  50  Wis.  339,  7  N.  W. 
296;  Van  Patten  v.  Thompson,  73  Iowa,  103^ 
34  N.  W.  763;  Frost  v.  Warren,  42  N.  Y. 
204;  Weeden  v.  Hawes,  10  Conn.  50;  Tully 
V.  Harloe,  35  Cal.  302;  Walt  Fraud.  Conv.  S 
228.  While  it  is  unquestionably  a  badge  of 
fraud  to  execute  of  to  receive  a  mortgage 
for  a  considerable  sum  in  excess  of  the  ac- 
tual indebtedness,  it  should  not  render  the 
mortgage  void  per  se,  since  there  may  be  nu- 
merous valid  excuses  for  the  overstatement, 
such  as  an  Intention  to  cover  future  ad- 
vances, ignorance  of  the  mortgage  that  the 
mortgage  Includes  too  large  a  sum,  mistake 
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In  calculations,  and  the  like.  These  observa- 
tions make  it  perfectly  clear,  we  think,  that 
the  existence  of  a  frandnlent  Intent  Is  al- 
ways necessary;  that  the  existence  of  that 
Intent  Is  a  question  of  fact;  that  the  burden 
of  any  such  issue  is  upon  the  attacking  par- 
ty; that  honest  Intentions  and  fair  dealing 
must,  in  the  first  Instance,  be  presumed;  and 
that  the  trial  court  must  determine  the  ques- 
tion upon  the  weight  of  the  evidence.  This 
ooort.  Indulging  all  reasonable  presumptions 
In  favor  of  the  action  of  the  trial  court,  and 
presuming  In  fayor  of  the  honesty  of  the 
parties,  could  only  conclude  that  the  general 
finding  of  the  court  against  the  $3,300  note 
was  upon  the  theory  of  the  affirmative  an- 
swen  of  no  consideration,  and  not  upon  the 
Issues  of  fraud.  Indeed,  we  regard  this  con- 
clusion as  unavoidable,  from  the  action  of 
the  court  In  overruling  the  motion  to  modify 
the  Judgment.  Though  the  rule  contended 
for  by  the  appellants  were  the  law,  the  re- 
fusal of  the  court  to  apply  It  to  the  case 
In  band  Implies  a  conclaslon  upon  the  facts 
denying  the  application  of  the  rule.  The 
motion  to  tax  the  costs  against  Laugel  and 
Louisa  J.  Powell  could  not  be  sustained,  for 
two  reasons,  at  least:  (1)  Ecklas  A.  Powell 
was  liable  with  them  for  the  proper  costs, 
and  (3)  the  Issues  of  the  cross  complaint 
were  not  all  successful,  but  failed  In  part, 
and  the  costs  attending  only  the  successful 
Issue  could  be  properly  charged  to  the  de- 
fendants to  the  cross  complaint.  Our  conclu- 
sion renders  It  unnecessary  that  we  should 
consider  the  sulHciency  of  the  cross  com- 
plaint and  the  alHrmatlve  answers  of  fraud. 
The  Judgment  of  the  circuit  conrt  Is  af- 
firmed. 


(X1S  Ind.  ITS) 


SMITH  V.  STATE.* 


(Supreme  Court  of  Indiana.     Feb.  14,  1896.) 
iMroRMATiON  —  Refugmanot  —  Special  Judoes  — 

APPOIMTMSST— ChANOB  of   VkNDB— DigCKBTIOH 

—Practice  on  Afpbal — Bill  ov  Exobftioks. 

1.  In  a  prosecution  for  perjnry  the  affidavit 
alleged  the  perjury  to  have  been  at  the  trial  of  a 
certain  action  on  September  26,  1893.  The  in- 
fprmation,  after  alle^ng  that  the  action  was 
"Ending"  September  26,  1889,  alleged  that  the 
perjury  was  committed  at  tiie  trial  of  the  action 
September  26,  1893.  Eeld,  that  there  was  no  re- 
pugnancy between  the  affidavit  and  the  informa- 
tion. 

2.  Where  the  special  Judge  appointed  to  try 
a  perjury  case,  the  regular  judge  having  been  dis- 
qualified, refuses  to  call  another  special  judge,  a 
motion  for  change  of  judge  on  account  of  bias 
having  been  granted  by  lilm,  another  B][)ecial  judge 
is  properly  appointed  by  the  regular  judge,  as  a 
matter  of  public  policy,  even  if  the  refusal  of  the 
first  special  judge  was  improper. 

8.  Under  Rev.  St.  1894,  {  1889  (Rev.  St 
1881,  1 1770),  providing,  in  regard  to  the  appoint- 
ment of  a  special  Judge,  that  "if  it  shall  be  diffi- 
cult in  the  opinion  of  the  court  for  any  cause"  to 
procure  the  attendance  of  a  regular  Judge,  an  at- 
torney 4iall  be  appointed,  a  recital  by  the  court, 
in  appointing  an  attorney,  that  "in  the  opinion  of 
the  court  such  regular  judge  cannot  be  readily  ob- 
tained," shows  that  the  appointment  of  the  attor- 
ney was  authorized. 

a  Beluarlng  denied. 


4.  Under  Bev.  St  1894,  |  1840  (Rev.  St 
1881,  t  1771),  providing  that  In  felony  cases  not 
puniahable  by  death  the  court  may,  "in  its  dis- 
cretion," grant  a  change  of  venue  on  account  of 
excitement  and  prejudice  against  defendant  in 
the  county,  the  refusal  of  a  change  of  venue  will 
not  be  disturbed  on  appeal  unless  the  discretion  of 
the  court  has  been  clearly  abused. 

5.  Act  March  7.  1873,  p.  104,  providing  for 
the  manner  in  which  the  longhand  manuscript  of 
the  evidence  may  be  used  on  appeal,  is  still  in 
force,  and  requires  that  such  manuscript  be  filed 
with  the  clerk  l>efore  it  is  incoijrarated  into  a  bill 
of  exceptions;  and  it  is  insufficient  that  it  is  filed 
with  and  as  a  part  of  the  bill. 

6.  Query,  whether  Act  Mardi  10. 1876  (Acts 
1S75,  p.  137),  is  constitutional. 

Appeal  from  circuit  court,  Huntington  coun- 
ty; T.  li.  Lucas,  Special  Judge. 

John  W.  Smith  was  convicted  of  perjury, 
and  appeals.    Affirmed. 

Kenner  &  Lesh  and  Cobb  &  Hast,  for  ap- 
I>ellant  Wm.  A.  Ketcham,  Atty.  Gen.,  Ed- 
gar B.  Kelaey,  Pros.  Atty.,  W.  F.  Dinlus,  and 
Branyan  &  Branyan,  for  the  State. 

HOWARD,  J.  On  affidavit  and  Informa- 
tion the  appellant  was  convicted  of  perjury, 
and  sentenced  to  imprisonment  In  the  state's 
prison.  It  Is  first  nrged  that  the  court  erred 
In  OTerruling  the  motion  to  quash  the  first 
count  of  tbe  affidavit  and  Information  under 
whlcb  the  conviction  was  had.  The  reason 
given  for  this  contention  Is  that  there  Is  re- 
pugnancy between  the  affidavit  and  informa- 
tion as  to  tbe  date  of  tbe  offense  charged, 
and  also  that  there  Is  repugnancy  in  the  al- 
legations of  the  Information  itself.  Tbe  affi- 
davit charges  that  the  perjury  was  commit- 
ted at  the  trial  of  a  certain  cause  In  the 
Huntington  circuit  court  "on  the  ZGtb  day  of 
September,  1893."  This  date  appears  twice 
In  tbe  affidavit  with  tbe  first  count  of  the  in- 
formation, and  twice  also  In  the  affidavit 
with  the  second  count,  and  no  other  date  is 
named  in  either  affidavit.  In  the  first  clause 
of  the  Information  It  Is  stated  tiiat  tbe  action 
In  the  trial  of  which  It  Is  alleged  that  tbe 
appellant  committed  the  act  of  perjury  was 
pending  In  said  court  "on  the  26tb  day  of 
September,  1889."  In  a  subsequent  clause  of 
the  Information,  and  that  In  which  the  par- 
ticulars as  to  the  alleged  false  testimony  of 
appellant  are  set  out,  the  date  of  the  trial, 
being  also  the  date  of  tbe  alleged  perjury,  is 
stated  as  follows:  "And  said  issue  being  duly 
Joined  in  said  cause  between  the  said  claim- 
ant and  the  said  estate,  and  the  said  petit 
Jury  of  twelve  men  being  duly  Impaneled 
and  sworn  to  try  said  cause,  and  said  cause 
was  so  tried  in  the  Huntington  circuit  court 
on  tbe  26th  day  of  September,  1893,  and  said 
issues  were  tried  by  said  court  and  Jury  in  due 
form  of  law,  and  he,  the  said  John  W.  Smith, 
was  called  as  a  witness  by  the  claimant  and 
plaintiff  In  said  cause,  and  was  duly  sworn  in 
due  form  of  law  as  such  witness."  The 
testimony  given  by  the  witness,  and  alleged 
to  have  been  false,  Is  then  set  out  In  detail 
In  the  Information.  The  date  of  the  trial 
and  of  tbe  alleged  perjnry,  September  23, 
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1803,  being  the  last  date  named  In  tbe  In- 
formation, agrees  with  the  dates  stated  In 
the  afSdavit  The  first  date  named  In  the 
information,— that  on  which  It  Is  alleged  the 
action  was  pending,  September  26,  1889,— we 
are  satisfied  is  a  mere  clerical  error.  Yet, 
even  If  the  action  were  In  fact  pending  on 
September  26,  1888,  that  circumstajice  would 
not  be  inconsistent  with  the  fact  of  the  trial 
of  tbe  cause  and  the  cofaimission  of  the  act  of 
Iterjnty  on  September  26,  1893.  Besides,  the 
first  date  in  the  information,  together  with 
all  words  and  phrases  relating  to  it,  may  be 
omitted  as  'surplusage,  and  we  shall  have 
left,  as  said  hi  State  r.  White,  129  Ind.  153, 
28  N.  B.  425,  "sufficient  to  hidicate  tbe  crime 
and  person  dbarged  substantially  in  tbe  lan- 
guage of  the  statute."  Rev.  St  1894,  {  2083 
(Rev.  St  1881,  f  2006).  See,  also,  Drake  v. 
State  (at  last  term)  41  N.  E.  799. 

As  to  repugnancy  claimed  to  exist  among 
the  allegations  of  the  information  itself,  we 
think,  after  a  careful  reading  of  the  informa- 
tion, that  It  is  clear  to  a  common  intent  and 
that  appellant,  could  have  sufTered  no  barm 
from  any  irregulaiilties  of  language  contained 
in  It  The  crime  of  perjury  is  substantially 
well  charged,  and  the  statute  forbids  the 
quashing  of  an  indictment  or  Information, 
among  other  defects,  "for  any  surplusage  or 
repugnant  allegation,  when  there  is  sufficient 
matter  alleged  to  indicate  the  crime  and  per- 
son charged."  Rev.  St  1894,  §  182.5  (Rev.  St. 
1881,  {  1766);  McCool  v.  State,  23  Ind.  127; 
WaU  V.  State,  Id.  150;  State  v.  Patterson,  116 
Ind.  45,  10  N.  E.  289,  and  18  N.  B.  270. 

What  we  have  said  as  to  the  motion  to 
quash  the  information  is  equally  applicable 
to  the  motion  in  arrest  of  judgment  Both 
motions,  as  we  think,  were  pr<^erly  over- 
ruled. 

Several  errors  are  assigned  and  discussed 
as  to  the  appointment  of  Judges  to  try  the 
cause.  The  Honorable  O.  W.  Watklns,  the 
regular  Judge,  having  been  of  counsel  in  the 
case,  called  the  Honorable  J.  T.  Cox,  Judge 
of  the  Fifty-First  Judicial  circuit  to  try  said 
cause,  and  all  other  causes  that  might  be 
brought  before  him  while  "acting  as  sjiecial 
Judge  of  this  court"  After  Judge  Cox  as- 
sumed Jurisdiction  of  the  case,  the  appellant 
filed  a  motion  and  affidavit  for  a  change  of 
Judge  on  account  of  bias  and  prejudice.  On 
the  granting  of  this  motion  the  appellant  re- 
quested Judge  Cox  to  call  a  special  Judge  to 
hear  the  cause,  but  Judge  Cox  refused  to  call 
another  Judge,  for  the  reason  that  being  him- 
self an  appointee,  he  had  no  authority  to  ap- 
point another  Judge;  that  such  authority 
could  be  exercised  only  by  the  regular  Judge. 
This  refusal  of  Judge  Cox  to  appoint  another 
special  Judge,  and  tbe  action  of  Judge  Wat- 
kins,  tbe  regular  Judge,  in  taking  tbe  bench 
and  making  such  appointment  of  a  second 
special  Judge,  was,  we  think,  in  strict  compli- 
ance with  the  statute.  Only  a  regular  Judge 
may  appoint  a  special  Judge  In  his  own  place. 
Rev.  St  1894,  {  1447;    2  Gavin  &  H.  St  p. 


10;  2  Davis'  Rev.  St  1876,  p.  11;  Acts  1855. 
p.  62;  Burrell  v.  State,  129  Ind.  290.  28  N. 
E.  699;  Glenn  v.  State,  46  Ind.  368;  Gargar 
V.  Fee,  119  Ind.  536,  21  N.  B.  1080;  and  140 
Ind.  572,  39  N.  E.  98.  But  even  if  our  de- 
cisions had  not  so  ruled,  still,  In  this  case, 
as  Judge  Cox  refused  to  appoint  another  spe- 
cial Judge,  and  the  jurisdiction  of  the  cause 
remaining  in  tbe  Himtlngton  circuit  court, 
the  regular  Judge  of  that  court  would  have 
a  right  to  appoint  some  one  to  try  the  cause. 
This  would  be  required  by  public  policy. 
Shigleton  v.  PIdgeon,  21  Ind.  Ua 

Complaint  Is  also  made  that  even  If  Judge 
Watklns  had  power  to  appoint  the  second 
special  Judge,  be  ought  to  have  called  an- 
other regular  Judge,  and  not  have  appointed 
an  attorney  to  try  the  cause.  The  statute 
(Rev.  St  1804,  i  1889;  Rev.  St.  1881,  {  I770> 
l<»vea  the  appointment  in  snob  case  to  the 
discretion  of  the  Judge,  providing  that  "If  It 
shall  be  difficult  in  tbe  opinion  of  the  coml:, 
tor  any  cause,"  to  procure  the  attendance  of 
a  regular  Judge,  then  "any  competent  and 
disinterested  attorney  of  this  state,  in  good 
standing,"  shall  be  appointed  to  try  the  cause. 
Judge  Watklns,  In  making  the  appointment 
complained  of,  said,  "In  the  opinion  of  the 
court,  such  regnlar  Judge  cannot  be  readily 
obtained."  And  counsel  do  not  question  but 
that  the  attorney  appointed  was  competent, 
disinterested,  and  in  good  standing.  This 
would  seem  to  show  that  the  appointment 
was  fully  authorized.  Under  Rev.  St  1894, 
i  1447,  already  cited,  the  appointment  com- 
plained of  might  also  have  been  made. 

Complaint  is  made  that  the  court  overruled 
the  motion  for  a  change  of  venue  from  the 
county.  It  is  provided  in  Rev.  St  1894,  S 
1840  (Rev.  St  1881,  >  1771),  that  "when  the 
affidavits  are  founded  upon  excitement  or 
prejudice  in  the  county  agninst  the  defendant 
the  court  In  all  cases  not  punishable  by  death, 
may.  In  Its  dtscretlcm,  and  in  all  cases  of  fel- 
ony punishable  by  death  Fhall  grant  a  change 
of  venue  to  the  most  convenient  county."  Of 
the  rulings  here  complained  of  we  may  say, 
as  was  said  by  Judge  Worden  In  Mershon  v. 
State,  44  Ind.  598:  "There  was  an  affidavit 
of  the  appellant  supported  by  affidavits  from 
others,  for  a  change  from  the  county;"  but 
counter  affidavits  were  filed,  and,  although  a 
strong  case  was  made  for  a  change,  we  can- 
not say  that  there  waa  such  an  abuse  of  dia- 
cretlon  In  overruling  the  n>otion  as  to  amount 
to  error.  Where  the  appllcition  Is  for  a 
change  from  tbe  county,  whether  it  siiall  be 
granted  or  not  is  a  matter  that  rests  in  the 
sound  discretion  of  the  court;  and  the  exer- 
cise of  that  discretion  wlU  not  be  reviewed 
here,  unless  it  has  been  clearly  abused.  Fah- 
nestock  v.  State,  23  Ind.  231." 

It  is  finally  contended  that  the  court  erred 
In  ovemillng  appellant's  motion  for  a  new 
trial.  Counsel  for  the  state,  however,  say 
that  this  assignment  of  error  Is  unavailable, 
for  tbe  reason,  bb  they  .contend,  that  the  bill 
of  exceptions  containing  the  evidence  Is  not 
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In  the  record.  Tbe  baais  for  this  oonteation 
Is  that  the  lonjrhand  manuscript  of  the  evi- 
dence was  not  filed  Id  the  clerk's  office  before 
It  was  incorporated  in  tbe  bill  of  exceptions, 
contrary  to  the  requirement  of  tbe  statute. 
Rev.  St.  1884,  {  1476  (Rev.  St  1881,  {  1410). 
The  certiflcate  of  tbe  ludge  shows  that  the 
bill  of  exceptions  was  presented  to  him  and 
signed  August  13,  1805,  while  the  certiflcate 
of  the  clerk  shows  that  tbe  longhand  manu- 
script of  the  evidence,  and  aliw  the  bill  of  ex- 
ceptions, were  not  filed  in  his  office  until  Au- 
gust 14,  1895.  It  is  the  rule,  aa  required  by 
said  statute,  and  as  firmly  fixed  by  the  deci- 
sions of  this  court,  tliat  the  longhand  manu- 
script copy  of  tbe  evidence  as  takeu  down  by 
tbe  shoi-tband  reporter  shall  be  filed  in  the 
clerk's  office  before  It  is  Incorporated  in  the 
biU  of  exceptions.  Holt  v.  HockblU,  40  N.  E. 
1090,  and  De  Hart  v.  Board  of  Com'rs,  41  N. 
B.  825  ^both  at  last  term),  and  authorities  cit- 
ed in  those  cases.  Counsel  for  appellant  say, 
in  answer,  that  said  section  1476,  Rev.  St 
1884  (section  1410,  Rev.  St  1881),  providing 
for  the  filing  of  the  longhand  manuscript  In 
the  clerk's  office,  and  Its  incorporation  in  a 
bill  of  exceptions,  is  invalid  as  applied  to 
Huntington  county.  They  say  that  said  sec- 
tion was  originally  enacted  as  section  6  of  an 
act  entitled  "An  act  authorizing  the  appoint- 
ment of  short-band  reporters  for  certain  courts 
of  record  In  this  state  (in  counties  containing 
a  population  of  70,000,  or  more)  and  prescrib- 
ing their  duties,  and  compensation  of  such  re- 
porters," approved  March  10, 1876  (Acts  1875, 
p.  137);  that  Huntington  county  does  not  con- 
tain a  population  of  70,000,  as  this  court 
knows,  and  therefore  the  act  in  question,  in- 
cluding said  section  1476,  Rev.  St.  1894  (sec- 
tion 1410.  Rev.  St  1881),  being  section  6  of 
said  act,  has  no  application  to  a  cause  tried  In 
the  Huntington  circuit  court  This,  we  be- 
lieve, is  the  first  time  that  tbe  validity  of  the 
statute  here  assailed  has  been  questioned  in 
this  court  It  must  be  admitted  that  the  po- 
sition assumed  by  coimsel  would  seem  to  be 
wdl  taken,  and  that  the  act  of  March  10, 
1875,  could  apply  only  in  tbe  courts  of  coun- 
ties having  70,000  inhabitants  or  more.  Query, 
whether  such  act  Is  not  local  or  special,  and 
so,  with  Its  numerous  amendments.  Invalid, 
as  in  violation  of  section  22  of  article  4  of  the 
constitution,  forbidding  local  or  special  laws 
"regulating  the  practice  In  courts  of  Justice." 
But  while  section  1476,  Rev.  St  1884  (section 
1410,  Rev.  St  1881),  although  brought  Into 
the  Revised  Statutes  as  section  6  of  the  act 
of  March  10,  1876,  may,  therefore,  together 
with  the  whole  act  of  which  It  is  a  part  as 
well  as  Its  several  amendments,  be  Invalid, 
yet,  as  will  be  found  on  examination,  the  pro- 
visions contained  In  said  section  are  the  same 
as  those  contained  In  another  act,  which  is 
still  in  force,  and  which  latter  act  applies  in 
the  courts  of  all  counties  In  the  state.  In 
section  1  of  an  act  entitled  "An  act  concern- 
ing the  employment  of  short  hand  reporters, 
regulating  their  duties,  and  providing  that  the 


(Hrlglnal  long  hand  nunuacrlpt  report  of  evi- 
dence may  be  used  on  appeal  In  certain 
cases,"  approved  March  7,  1873  (Acts  1873, 
Reg.  Sess.  p.  194),  we  find  contained  In  full, 
and  In  the  exact  language,  all  the  provisions 
of  section  1476,  Rev.  St  1894  (section  1410, 
Rev.  St  1881).  This  act  of  March  7,  1873, 
80  far  as  we  can  learn,  has  never  been  repeal- 
ed or  amended,  and  is  yet  iu  full  force  and 
effect.    Galvin  v.  State,  56  Ind.  61. 

As  to  the  further  contention  of  counsel  tbat 
it  was  held  by  this  court  in  Hull  v.  Louth, 
109  Ind.  815,  10  N.  E.  270,  tbat  "where  the 
longhand  manuscript  of  the  evidence  Is  filed 
with,  and  as  a  part  of,  tbe  bill  of  exceptions, 
that  is  a  sufficient  filing,"  it  may  be  said  tbat 
such  holding  was.  In  etfect  disapproved,  and 
said  case  overruled  to  that  extent  in .  the 
more  recent  cases  of  Holt  v.  RockhlU  and  De 
Hart  V.  Board  of  Com'rs,  dted  above.  The 
bill  of  exceptions  Is  therefore  not  a '  part  of 
the  record,  and  tbe  questions  raised  In  the  mo- 
tion for  a  new  trial  cannot  be  considered. 
The  judgment  Is  afflrmed. 


(144  iDd.  16) 
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(Supreme  Oonrt  of  Indiana.     Feb.  18,  1896.) 
Lakobst— Appeal  — Rbcobd  — Informatics— Db- 

rBCTS  COKBD — AFFIDAVIT — VbSDK. 

1.  In  order  to  present  the  question  of  the 
rnling  on  a  motion  for  a  continuance,  the  tran- 
script mnst  show  that  the  bill  of  exceptions  was 
filed  in  the  office  of  tbe  clerk  of  the  trial  court 

2.  An  affida\it  and  information  which  do  not 
contain  the  title  of  the  cause  and  the  name  of  the 
conrt'  as  required  by  Rev.  St  1894,  8  1800  (Rev. 
St  1881,  S  1731).  are  cured  by  Rev.  St.  1894,  S 
1825  (Rev.  St  1881.  I  1756),  which  provides  that 
no  information  shall  be  deemed  invalid  for  "any 
defect  or  imperfection  which  does  not  tend  to  the 
prejndice  of  the  substantial  rights  of  the  defend- 
ant upon  the  merits." 

3.  Where  a  county  and  state  are  named  in 
its  caption,  an  affidavit  which  in  its  body  refers 
to  the  "county  and  state  aforesaid,"  and  then 
charges  tbat  defendant  "did  then  and  tiiere,  at 
and  in  said  connty,  unlawfully,"  etc.,  charges 
the  crime  to  have  been  committed  in  the  county 
named  in  the  caption. 

Appeal  from  circuit  court,  Greene  county; 
William  W.  MofTett,  Judge. 

Charles  Rivers  was  prosecuted  by  affidavit 
and  information  for  grand  larceny.  He  was 
convicted  as  charged,  and  from  a  Judgment 
on  the  verdict  appeals.    Afflrmed. 

Lamb  &  Beasley,  for  appellant  Wm.  A. 
Ketcham,  Atty.  Oen.,  S.  H.  Spooner,  and 
Merrill  Moores,  for  the  State. 

McCABE,  J.  The  appellant  was  prosecuted 
by  affidavit  and  lnformati<m  charging  him  in 
the  first  count  thereof  with  btuglary  and  in 
the  second  grand  larceny.  On  motion  the 
state  was  compelled  to  elect  on  which  count 
It  would  prosecute,  and  it  elected  to  pro- 
ceed under  the  second.  No  reason  has  been 
suggested  for  this  order,  nor  have  we  dis- 
covered any.  The  appellant  pleaded  not 
guilty.  A  trial  of  tbe  issue  thus  formed  re- 
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salted  In  a  v«:dlct  of  guilty  of  grand  lar- 
ceny, and  fixing  the  punishment  at  10  yeare* 
imp'riaonment  in  the  state's  prison,  a  fine  of 
$1,000,  and  disfranchisement  for  10  years. 
The  court  rendered  Judgment  against  de- 
fendant on  the  verdict  over  his  motion  for 
'  a  new  trial.  The  error  assigned  calls  in 
question  the  ruling  refusing  a  new  trial,  and 
the  sufficiency  of  the  facts  stated  in  the  8ec> 
ond  count  of  the  affidavit  and  information 
to  constitute  a  public  offense.  The  only 
ground  relied  on  in  the  qaotlon  for  a  new 
trial  is  the  overruling  of  appellant's  motion 
for  a  continuance.  But  there  is  no  showing 
in  the  transcript  anywhere  that  appellant's 
bill  of  exceptions  was  ever  filed  In  the  office 
of  the  clerk  of  the  trial  court,  without  which 
it  Is  no  part  of  the  record.  Armstrong  y. 
Dunn  (Ind.  Sup.)  41  N.  E.  540;  Stewart  ▼. 
State,  113  Ind.  505,  16  N.  B.  186;  Drake  v. 
State  and.  Sup.)  41  N.  B.  799;  Smith  v.  State 
(at  this  term)  42  N.  B.  913.  Therefore  no 
question  is  presented  as  to  the  ruling  refos- 
ing  a  continuance. 

The  second  count  in  the  affidavit  and  the 
information  is  as  follows:  ''State  of  Indiana, 
Greene  County— ss.:  Oscar  W.  Shryer  says 
that  Charles  Rivers^  J.  H.Dowell,  Jack  Wade, 
et  aL,  late  of  the  county  and  state  aforesaid, 
on  or  about  the  3d  day  of  Octob«:,  A.  D. 
1894,  did  then  and  there,  at  and  in  said  coun- 
ty, unlawfully  and  feloniously  take,  steal, 
and  carry  away  four  thousand  dollars  in 
money,  and  then  and  there  of  the  value  of 
four  thousand  dollars,  and  being  then  and 
there  the  personal  goods  and  property  of 
Marcus  H.  Shryer  and  Oscar  W.  Shryer,  con- 
trary to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Indiana."  The 
first  objection  Is  tliat  the  affidavit  and  In- 
formation do  not  contain  the  title  of  the 
cause  and  the  name  of  the  court,  as  required 
by  the  Criminal  Code,  Rev.  St.  1894,  g  1800 
(Rev.  St.  1881,  g  1731).  That  is  required  by 
the  section  cited,  but  section  1825,  Rev.  St. 
1894  (section  1756,  Rev.  St.  1881),  provides 
that:  "No  indictment  or  information  shaU  be 
deemed  invalid,  nor  shall  the  same  be  set 
aside  or  quashed  •  ♦  •  or  in  any  manner 
aftected,  for  any  of  the  following  defects: 
First  For  mistake  in  the  name  of  the  court 
or  county  in  the  title  thereof.  •  •  ♦  Tenth. 
For  any  other  defect  or  Imperfection  which 
does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  npon  the 
merits."  The  defects  mentioned  fall  within 
the  purview  of  the  provision  last  quoted,  and 
are  cured  thereby. 

It  Is  next  objected  that  In  the  body  of  the 
affidavit  it  Is  not  charged  that  the  offense 
was  committed  in  Greene  county;  but  in  the 
caption  of  the  affidavit  that  county  and  the 
state  of  Indiana  are  named.  The  charging 
part  of  the  affidavit  refers  to  the  "county  and 
state  aforesaid,"  and  then  charges  that  ap- 
pellant "did  then  and  there,  at  and  In  said 
county,  unlawfully,"  etc.    That  makes  It  clear 


that  the  crime  Is  charged  to  have  been  com- 
mitted in  Greene  county,  Ind.  It  has  been 
held  by  this  court  that  when  the  name  of  the 
state  and  county  are  stated  in  the  title  of  an 
Indictment,  reference  afterwards  made  to 
"saw  county"  will  Indicate  a  county  In  this 
state.  Long  v.  State,  50  Ind.  133;  Anderson 
V.  State,  104  Ind.  467,  4  N.  E.  03,  5  N.  E.  711. 
Besides,  there  are  many  defects  In  crim- 
inal charges  that  are  cured  by  the  verdict. 
Sturm  V.  State,  74  Ind.  278;  Billings  v.  State, 
107  Ind.  64.  6  N.  E.  914,  7  N.  E.  763.  The 
objections  nrged  to  the  affidavit  and  infor- 
mation cannot  be  sustained  under  the  stat- 
ute aside  from  the  question  that  they  were 
not  taken  until  after  verdict.  The  Judgment 
must  be  and  la  affirmed. 


(144  iDd.  ua 

SALEM  BEDFORD  STONE  CO.  v.  HOBBS. 

(Supreme  Goort  of  Indiana.     Feb.  12,  1896.) 

Bill  ov  ExcBmoiva  —  Filino  — Ikjcries  to  Em- 

PixjTB— Complaint — Sufficiesct. 

1.  A  bill  of  exceptions  is  not  a  part  of  the 
record,  unless  the  transcript  states  mat  it  was 
filed  in  the  office  of  the  clerk  of  the  trial  coart. 

2.  A  complaint  alleging  that  deceased,  while 
employed  in  the  yard  of  defendant  stone  com- 
pany, was  cmshed  by  a  large  stone,  which  fell  on 
him;  that  defendant  had  negligently  placed  and 
for  three  months  allowed  said  stone  to  remain 
with  its  edge.reBting  upon  two  small  stones,  laid 
on  loose  earth,  which  was  liable  to  press  down  on 
one  side,  and  allow  the  stone  to  fall  over;  and 
that  deceased  was  ignorant  of  the  dangerous  con- 
dition of  said  stone,  and  was  unable  to  see  the 
earth  under  said  Btone, — does  not  show  that  the 
said  loose  earth  was  the  cause  of  said  stone's  fall- 
ing over,  but  shows  that  the  danger  complained  of 
was  incident  to  tbe  service,  failure  to  negative 
the  assumption  of  which  renders  the  complaint 
bad. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  B.  W.  Wins,  Judge. 
Action  by  Joel  L.  Hobbs,  administrator, 

against  the  Salem  Bedford  Stone  Company 
for  negligence  in  causing  the  death  of  plain- 
tiff's decedent.  There  was  a  Judgment  tor 
plaintiff,  and  defendant  appeals.    Reversed. 

Dunn  &  Lowe,  for  appellant  East  & 
Miller  and  Martin  &  Bomff,  for  appellee. 

McCABB,  3.  The  appellee,  as  adminis- 
trator of  the  estate  of  James  F.  Hobbs,  de- 
ceased, sued  the  appellant,  in  the  circuit 
court,  In  a  complaint  of  but  one  paragraph. 
for  negligence  in  causing  the  death  of  said 
decedent.  A  trial  of  the  Issues  Joined  re- 
sulted In  a  verdict  and  Judgment  against  ap- 
pellant for  11,750,  which  Judgment,  upon  ai>- 
peal  to  the  appellate  court,  was  reversed,  be- 
cause the  evidence  did  not  support  the  verdict: 
that  court  holding  that  tbe  evidence  showed 
that  the  danger  from  which  the  decedent's  In- 
Jury  resulted  was  one  which  was  incident  to 
the  service  In  which  he  was  engaged,  and  the 
risk  of  which  he  had  a^ssumed  in  his  contract 
of  employment  11  Ind.  App.  27,  38  N.  E, 
538.  On  the  return  of  the  cause  to  the  cir- 
cuit court,  the  complaint  was  amended  by- 
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flUng  a  second  paragraph,  pretmmably  to 
meet  a  sug-gestion,  made  In  the  opinion  of 
the  appellate  conrt,  that  the  action  could 
only  be  maintained  by  alleging  and  proving 
that  "the  proximate  canae  of  the  injury  was 
a  latent  or  concealed  defect  or  Imperfection, 
which  might,  on  reasonable  Inspection,  have 
been  discovered  by  appellant"  The  trial 
court  overruled  a  demurrer  for  want  of 
sufficient  facts  to  that  paragraph.  The  is- 
sues joined  were  again  tried  by  a  jury,  re- 
sulting in  a  verdict  and  judgment,  over 
appellant's  motion  for  a  new  trial,  for  95,- 
000.  Error  is  assigned  on  the  action  of  the 
trial  court  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  complaint,  and  In 
overruling  the  motion  for  a  new  trial. 

Appellant's  counsel  urge  with  great  con- 
fidence that  the  evidence  no  more  supports 
the  verdict  this  time  than  it  did  when  the 
case  was  decided  by  the  appellate  court. 
But,  unfortunately  for  the  appellant,  the 
appellee's  learned  counsel  urge  with  equal 
confidence  that  there  can  be  no  reveiisal  on 
that  ground,  for  the  reason  that  the,  evi- 
dence is  not  legitimately  a  part  of  the  rec- 
ord. It  is  claimed  by  the  appellee  that  there 
is  no  showing  In  the  transcript  that  what 
purports  to  be  the  bill  of  exceptions,  in- 
corporating the  evidence,  was  ever  filed  in 
the  office  of  the  clerk  of  the  court  below. 
And  we  find,  on  examination,  that  this 
claim  is  fully  sustained  by  the  record,  there 
being  no  showing  or  statement  in  the  tran- 
script anywhere  that  such  a  bill  of  excep- 
tions was  ever  filed.  And  there  is  no  re- 
sponse made  by  the  appellant's  counsel  to 
this  contention.  They  evidently  have  never 
seen  the  appellee's  brief,  or,  if  they  have, 
know,  as  a  matter  of  fact,  .that  the  bill  of 
exceptions  was  never  filed  with  the  clerk 
below.  But  we  have  reasons  to  surmise 
that  the  bill  was  filed  with  the  clerk  below, 
and  he  has  f&iled  to  so  state  in  the  tran- 
script One  reason  for  such  a  surmise'  is 
that  there  come  up  so  many  transcripts 
from  that  court,  embracing  what  purport 
to  be  bills  of  exceptions,  without  any  state- 
ment therein  that  the  same  have  been  filed. 
It  is  hardly  supposable  that  the  lawyers 
there  are  laboring  under  the  mistaken  belief 
that  a  bill  of  exceptions  that  has  never  been 
filed  in  the  clerk's  office,  but  is  being  car- 
ried around  in  somebody's  pocket  can  be 
certified  here,  so  as  to  become  a  legitimate 
part  of  the  record.  If  the  bill  was  in  fact 
duly  filed,  it  was  the  duty  of  appellant's 
attorney  to  see  to  it  before  the  transcript 
was  filed  here,  that  it  stated  that  fact,  and 
not  rely  upon  the  legal  opinion  of  the  clerk 
as  to  what  it  takes  to  constitute  a  valid 
transcript;  and  the  appellant's  attorney  has 
not  fully  discharged  his  duty  when  be  has 
filed  a  brief  on  behalf  of  his  client  He 
should  see  and  read  carefully  the  brief  on 
behalf  of  the  appellee,  and,  if  need  be,  make 
such  reply,  or  take  such  steps,  as  appellee's 
brief  seems  to  call  for.     Appellee,  In  his 


brief,  may  be  able  to  point  oat  defects  in* 
the  transcript  or  record,  fatal  to  the  appeal, 
which  have  escaped  the  notice  of  vigilant 
counsel  on'  the  other  side,  and  which,  if 
taken  in  time,  can  be  rectified  on  a  writ  of 
certiorari.  If,  In  fact  this  bill  of  exceptions 
was  duly  filed  in  the  clerk's  office  below,  a 
writ  of  certiorari  could  have  compelled  the 
clei*  to  80  certify.  But  it  is  not  only  no 
part  of  our  duty  to  suggest  to  counsel  what 
they  ought  to  do  to  present  their  causes  to 
this  court  but  propriety  forbids  us  to  In- 
dulge in  such  a  practice.  But,  however 
strongly  we  may  suspect  that  a  bill  of  ex- 
ceptions has  been  filed,  yet  the  statute  re- 
quires it  to  be  filed  before  it  can  become  a 
part  of  the  record.  Rev.  St  1894,  i  641 
(Rev.  St  1881,  i  629).  And  so  complaints, 
answers,  replies,  and  demurrers  must  be 
filed  before  they  become  parts  of  the  record. 
How  is  this  court  to  know  that  they  have 
been  filed  so  as  to  become  a  part  of  the  rec- 
ord? That  must  be  proven  by  the  clertc  so 
stating  in  the  transcript.  We  are  not  an- 
thorized  to  guess  it  Into  the  record.  But 
it  is  fully  settled,  in  a  long  line  of  cases, 
that  the  bill  of  exceptions  is  not  a  part  of 
the  record  unless  the  transcript  states  that 
it  was  filed  in  the  office  of  the  clerk  of  the 
trial  court  Armstrong  v.  Dunn  (Ind.  Sup.) 
41  N.  El.  640,  and  cases  there  cited;  De  Hart 
V.  Board,  Id.  825,  and  cases  there  cited; 
Ueker  v.  Stone  Go.  (Ind.  Sup.)  42  N.  E.  459, 
and  cases  there  cited.  And  if  counsel  had 
paid  the  proper  attention  to  the  record,  they 
might  have  secured  a  decision  as  to  whether 
the  evidence  supports  the  verdict  and  en- 
ables the  appellee  to  maintain  the  action, 
and  thns  put  an  end  to  litigation.  But  now, 
if  appellant  secures  a  reversal,  it  must 
leave  the  cause  open  for  future  litigation. 

It  appears,  from  the  second  parag^raph  of 
the  complaint,  that  appellant  was  operating  a 
stone  yard  (in  connection  with  its  stone  quar- 
ry), steam  stone  sawmill,  engine,  derricks,  or 
traveling  derricks,  or  travelers,  on  a  tram- 
way; that  the  derrick  called  a  "traveler"  was 
used  to  raise  and  move  blocks  of  stone  over  and 
around  the  stone  yard;  that  appellant  had  pil- 
ed blocks  of  stone  in  this  yard,  in  miscellane- 
ous heaps,  of  irregular  shapes  and  sizes,  in 
length  and  width,  piled  upon  loose  earth  and 
dirt  mixed  with  spalls  or  smull  pieces  of 
broken  stone,  and  (it  was  alleged)  the  appel- 
lant had  carelessly  and  negligently  failed  to 
prop  or  stay  said  stone,  or  any  of  them; 
that  it  had  carelessly  and  negligently  placed 
a  large  stone,  9  feet  long  and  6  feet  wide, 
and  15  inches  thick  on  Its  edge,  each  end 
resting  on  two  small,  irregular  stones,  which 
were  placed  on  loose  dirt;  that  said  large 
stone  was  in  no  manner  propped  or  stayed, 
so  that  the  employes  of  the  company  could 
work  safely  around  and  about  it;  that  said 
stone,  so  situated  and  placed,  rendered  the 
place  dangerous  and  unsafe  to  defendant's 
employes,  and  had  been  allowed  to  so  re- 
main for  three  months  prior  thereto;    that 
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the  employment  of  deceased  w&s  to  T^ork 
In  said  stone  yard  as  a  hooker,  \rho6e  dnty, 
in  connection  with  another  employ^,  was  to 
fasten  or  hook  the  hooks,  called  "dogs,"  at- 
tached to  the  derrick,  onto  blocks  of  stone  In 
said  yard,  In  order  to  raise  them;  that,  while 
attempting  to  hook  onto  another  stone,  said 
large  stone,  so  setting  on  its  edge,  fell  orer 
on  him,  causing  his  death,  without  any  fault 
on  his  part;  that  he  left  a  widow,  etc.  The 
foregoing  is  substantially  the  same  as  the 
first  paragraph,  on  which  the  case  was  tried; 
but,  owing,  presumably,  to  the  suggestion  of 
the  appellate  court,  the  second  paragraph 
was  added,  differing  from  the  first  in  some 
averments  as  to  the  dirt  on  which  the  stone 
rested,  the  substance  of  which  is  as  follows: 
That  said  smtUl  stones  rested  on  loose,  made 
earth,  liable  to  press  down  on  one  side,  and 
allow  said  unprbpped  stone  to  fall  orer;  that 
the  dangerous  condition  of  said  smaller  stone 
could  not,  Without  close  inspection,  be  seen 
by  the  employes  working  about  it,  for  the 
reason  said  dirt  was  hidden  from  view; 
that  appellant  negligently  failed  to  inspect 
the  earth,  and  condition  of  said  smaller 
stones,  upon  which  said  larger  stone  rested; 
and  that,  had  It  done  so  it  could  readUy 
have  known  that  said  stone,  so  situated,  was 
in  danger  of  falling  over.  The  hidden  or 
concealed  defect  or  imperfection  about  the 
unpropped  stone,  for  the  absence  of  which 
the  appellate  court  adjudged  that  the  risk 
was  one  incident  to  the  employment,  and 
was  assnmed  by  the  decedent,  was  attempt- 
ed to  be  supplied  by  the  above  averments 
about  the  loose  new-made  earth  or  dirt  hid- 
den from  view.  Whether  that  has  been  suc- 
ceflsfoUy  done  depends  on  the  following  al- 
legations: "That  •  •  •  deceased,  while 
In  the  line  of  his  dnty,  •  •  •  without  any 
knowledge  of  the  dangerous  condition  of  said 
stone,  the  smaller  stones  upon  which  it  rest- 
ed, and  the  dirt  beneath,  and  without  being 
able  to  see  the  condition  of  the  earth  beneath 
said  stones,  attempted  to  hook  onto  another 
stone,  near  by,  in  obedience  to  the  order  of 
the  company,  then  and  there  given  him;  and 
while  his  face  was  turned  in  another  direc- 
tion, the  said  large  stone,  so  resting  upon  said 
smaller  stones,  suddenly  fell  over,  on  and 
against  decedent,  so  bruising  and  mangling 
blm  that  In  12  hours  thereafter  he  died." 
There  is  no  allegation  here  that  the  new  and 
^  bidden  or  concealed  element,  namely,  the 
'  loose,  new-made  earth,  had  anything  what- 
ever to  do  with  the  large  stone  falling  over 
on  the  deceased;  aoc  is  there  any  allegation 
anywhere  else  in  the  paragraph  conveying 
such  an  idea.  It  Is  only  by  the  most  liberal 
construction  of  the  language  Just  quoted  that 
it  can  be  said  to  convey  the  idea  that  the 
decedent  was  Ignorant  of  the  loose,  new- 
made  earth.  Indeed,  the  averment  is  that 
that  was  the  condition  of  the  whole  yard,  un- 
der all  the  stones  piled  therein,  without  al- 
leging his  Ignorance  of  that  fact.  But,  ex- 
tending the- most  liberal  intendment  to  the 


laognagT^  qooted,  do  as  to  ^steibe  to  It  Oie 
meaning  that  the  deceased  was  ignorant  of 
the  loose,  made  earth  under  this  particular 
stone,  yet  the  existence  .of  such  loose  dirt, 
and  his  Ignorance  thereof,  does  not  help  the 
pleading  any,  unless  such  soft  dirt  had  some 
effect  In  causing  the  stcme  to  fail  over.  The 
averment  that  it  was  liable  to  cause  it  to 
fall  over  Is  not  sutUdent,  unless  it,  in  fact, 
did  cause  it  to  fall  over.  That  fact  is  not  al- 
leged. Therefore,  the  pleading  stands  as  if 
there  was  no  allegation  In  it  about  tlie  loose, 
new-made  earth  or  dirt 

That  element  being  eliminated,  It  appears 
that  the  deceased  knew  as  much  as  his  em- 
ployer about  the  danger  from  which  he  was 
injured.  Tliat  Is,  he  knew  that  stones  were 
piled.  In  miscellaneous  heaps,  on  loose  dirt 
in  the  yard,  and  that  they  were  nnpropped, 
and  that  the  stone  which  fell  on  him  was  5 
feet  wide,  9  feet  long,  and  15  Inches  thick, 
and  was  standing  in  the  yard  on  its  edge, 
and  that  it  had  been  so  standing  for  some 
length  of  time.  Whether  he  knew  It  had 
been  standing  in  that  condition  three  montbo 
is  not  stated.  Common  sense  would  teach 
any  man  that  such  a  stone,  in  such  situation, 
wonld  be  liable  to  fall  over.  Enough  is  dis- 
closed In  the  paragraph  to  show  that  there 
were  other  dangers  of  the  same  class  inci- 
dent to  the  employment  In  which  the  dece- 
dent was  engaged.  In  Rallmad  Ck>.  v.  Dnel, 
134:  Ind:,  at  page  16»,  ifit  N.  E.  855,  it  was 
said:  "Another  rule,  now  firmly  established, 
is  that,  where  the  servant  knows  of  the  de- 
fect in  the  machinery,  or  the  danger  in  the 
place  where  he  is  woiking,  or  of  the  want  of 
skill  of  fellow  servants,  and,  with  such 
knowledge,  voluntarily  continues  in  such  em- 
ployment, he  thereby  exonerates  the  master 
from  liability,  and  is  held  to  have  assumed 
the  risks  incident  to  such  defects,  dangers, 
or  want  of  skill  [citing  authority].  Out  of 
this  rule  has  necessarily  grown  the  conclu- 
sion that  the  action  for  a  violation  of  the 
employer's  duty  Involves  more  than  mere 
negligence  and  contributory  negligence,  and 
includes  a  denial  of  the  assumption  of  the 
hazard,"— citing  Railway  Co.  v.  Corps,  124 
Ind.  427,  24  N.  E.  1046,  where  Judge  Elliott, 
speaking  for  the  court,  said:  "For  anything 
that  appears  In  the  complaint  the  peril  was 
a  known  Incident  of  the  service,  and  was 
one  assumed  by  the  plaintiff;  and,  If  it  was, 
there  can  be  no  recovery."  It  may  not  1>e 
necessary,  in  all  cases,  to  make  a  good  com- 
plaint by  a  servant  a^Inst  his  master  for 
an  injury  sustained  by  the  servant  through 
his  master's  negligence,  while'  engaged  in 
such  master's '  service,  to  deny  In  the  com- 
plaint the  assumption  of  the  risk  by  the  serv- 
ant, or  to  aver  that  the  risk  was  not  a 
known  Incident  to  the  service.  But,  in  a 
case  like  the  ones  from  which  we  have 
quoted,  and  the  one  now  before  ns,  whet« 
the  facts  set  forth  In  the  pleading  strongly 
tend  to  show  that  the  danger  from  which 
the  Injury  complained    of   resulted    was  a 
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known  Incident  to  tbe  serrice,  the  complaint 
cannot  be  made  good  without  a  denial  of  tbe 
assnmptlon  of  the  risk  in  the  complaint,  or 
a  denial  that  It  was  a  known  Incident  to  the 
service  In  wblcb  the  servant  waa  engaged 
when  injured,  if  the  facts  and  clrcnmstan- 
ces  stated  do  not  necessarily  imply  such  de- 
niaL  See  Stone  Go.  t.  Wray  (at  this  term) 
42  N.  E.  827.  For  these  reasons,  the  second 
paragraph  of  tbe  complaint  does  not  state 
facts  BUfilclent  to  constitute  a  cause  of  ac- 
tion. Tbe  Judgment  is  reversed,  with  in- 
■tnictlons  to  sustain  the  demurrer  to  the  sec- 
ond paragraph  of  the  complaint,    ^ 


(144  Ind.  U) 

COATS  V.  GORDON  et  aL 
(Snpreme  Court  of  Indiana.     Feb.  18,  1886.) 
On  petition  for  rehearing.    Overruled. 
For  prior  opinion  see  41  N.  O.  1044. 

HACKNBT,  0.  J.  On  tbe  petition  for  a  re- 
hearing, no  question  Is  suggested  which  was 
not  fully  considered  and  decided  In  tbe  orig- 
inal opinion,  and  counsel  have  not  shaken 
our  convictions  there  stated.  The  motion  to 
modify  the  mandate  Is  supported  by  tbe  in- 
sistence that  we  were  misled  by  a  brief  of 
appellant's  counsel  devoted  -to  the  form  of 
the  mandate,  which  brief  had  not  been  sup- 
plied to  counsel  for  tbe  appellees,  and  of 
which  they  had  no  knowledge  or  opportunity 
to  answer.  It  Is  possibly  due  to  counsel  and 
to  this  court  to  say  that  the  brief  mentioned 
was  filed  after  the  opinion  had  been  written 
and  tbe  mandate  stated,  and  that  our  conclu- 
sion was  reached  without  reference  to  said 
brief.  We  bellered  then,  as  we  do  now,  that 
tbe  special  finding  sftated  tbe  facts  certainly 
as  favorably  to  tbe  appellees  as  they  could 
be  made  under  tbe  issues;  and,  since  our  de- 
cision did  not  depend  upon  the  evidence,  it 
was  immaterial  whether  tbe  evidence*  was  in 
tbe  record  or  not  We  have  no  reason  to  be- 
lieve that  the  appellees  did  not  avail  them- 
selves of  tbe  opportunity  of  the  trial  to  make 
their  case  as  strong  as  the  facts  would  per- 
mit, and  there  Is  no  suggestion  that  they 
were  overreached  by  the  court  or  opposite 
counsel.  Another  trial,  therefore,  could  not 
result  differently.  The  petition  and  tbe  mo- 
tion are,  for  the  reasons  given,  overruled. 


(14  Ind.  App.  331) 

HARTBK  et  aL  v.  PARSONS. 
(Appellate  Court  of  Indiana.    Feb.  11,  1808.) 

PlBASIKS — COMPLAIKT— SOmOIBKCT  ATTBB    VSR- 

DicT— Actios  os  Contkaot. 

1.  A  complaint,  thongh  insufficient  to  with- 
stand a  demurrer,  because  of  the  defective  or 
imperfect  averment,  only,  of  a  fact,  will  be 
cured  by  a  verdict,  on  the  assumption  that  every 
fact  alleKe<l  in  a  complaint,  and  such  other  facts, 
not  alleged,  but  which  are  naturally  inferable 
from  those  alleged,  have  been  proven. 

2.  In  an  action  ngainst  H.,  B.,  and  two 
Mhcra,  for  servlceB,  the  complaint  alleged  that 

v.42N.B.no.l8 — 65 


defendants  other  than  H.  were  partners  in  a 
contract  made  with  H.,  whereby  ne  sold  to  B. 
"and  others"  land  platted  into  an  addition  to  a 
certain  town, — the  defendants  to  sell  the  lots, 
and  H.  to  make  conveyances  to  purchasers  of 
lots  sold,  and.  when  he  received  a  certain  suui 
from  such  sales,  to  convey  the  balance  of  tbe 
lots  to  B.  "and  others";  that  defendants  other 
than  H.  agreed  with  plaintiif  that  if  he  would 
get  up  a  trade  l>etween  defendants  and  one  T., 
by  which  H.  should  convey  a  certain  number  of 
such  lots  to  T.,  they  would  convey  to  plaintiff 
two  lots;  that  H.  knew  of  the  contract  between 
plaintiff  and  snch  defendants;  and  that  the  ex- 
clunee  between  them  and  T.  was  consummated, 
but  defendanta  failed  and  refused  to  convey  to 
piainliff  the  two  lots  selected  by  him.  Held, 
that  the  facts  alleged  did  not  show  a  right  of  ac- 
tion by  plaintiff  against  defendants  to  recover 
snch  two  lots,  or  their  value. 

Appeal  from  circuit  court,  Madison  county; 
A.  Ellison,  Judge. 

Action  by  Julius  F.  Parsons  against  Jacob 
H.  Harter  and  others  for  services  alleged  to 
have  been  rendered  by  plaintiS  for  defend- 
ants. From  a  Judgment  for  idalntlfC,  defend- 
ants appeal.     Reversed. 

Goodykootz  &.  Ballard,  for  appellants.  Der- 
In  &  McMahap,  for  appellee. 


ROSS,  J.  The  appellee  sued,  and  recovered 
Judgment  against,  the  appellants,  for  services 
allied  to  have  been  rendered  by  him  for 
them,  under  a  special  contract,  in  the  sale  of 
real  estate.  The  complaint  was  in  two  para- 
graphs, to  which  the  appellants  filed  a  Joint 
demurrer,  for  want  of  factsj  to  tbe  entire  com- 
plaint Tbe  demurrer  was  overruled,  and  a 
Joint  exception  saved  by  the  appellants  to  the 
court's  ruling.  In  this  court  the  appellant  Ja- 
cob H.  Harter  separately  assigns  as  error  that 
the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him.  Tbe 
appellants  Austin  F.Bradley,  Victor  M.  Back- 
us, and  Charles  M.  Cooper,  "Jointly  and  sev- 
erally," assign  as  eoror— "First  that  the  com- 
plaint does  not  state  fbcts  sufficient  to  consti- 
tute a  cause  of  action  against  them,  or  either 
of  them;  second,  error  of  tbe  court  in  overrul- 
ing tbe  demurrer  of  the  defendants  below  to 
tbe  complaint" 

Where  a  demurrer  Is  addressed  to  a  com- 
plaint as  an  entirety,  containing  more  than 
one  paragraph.  It  should  be  overruled,  if  one 
paragraph  is  good.  Baker  v.  Groves,  1  Ind. 
App.  522,  27  N.  B.  040;  Jewett  v.  Draining 
Co..  39  Ind.  245;  Washington  Tp.  v.  Bonney, 
45  Ind.  77;  Romine  v.  Romine,  50  Ind.  340; 
City  of  Aurora  v.  Fox,  78  Ind.  1;  Baddeley 
V.  Patterson,  Id.  159;  City  of  ConnersviUe  v. 
ConnerSTlUe  Hydraulic  Co.,  86  Ind.  235;  Mil- 
likan  v.  Temple,  94  Ind.  261;  Cooper  v.  Hayes, 
96  Ind.  386;  RedeUhelmer  v.  MiUer,  107  Ind. 
485,  8  N.  E.  447;  City  of  Plymouth  v.  Mllner, 
117  Ind.  .H24,  20  N.  B.  235.  Before  entering 
upon  the  trial  of  tbe  causey  the  appellee  with- 
drew, or  dismissed,  as  to  the  second  para- 
graph of  bis  complaint  The  second  para- 
graph having  been  withdrawn,  there  is  some 
doubt  as  to  whether  or  not  It  is  properly  in  the 
record  on  this  aj^eal.     DnleM  it  Is  propeBly 
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In  the  record,  we  cannot  determine  whether  or 
not  the  demurrer  to  the  complaint  was  proper- 
ly overruled.  The  demurrer  was  a  Joint  one, 
by  all  of  the  appellants,  and  addressed  to  the 
entire  complaint,  and  to  the  mllngr  thereon 
the  appellants  Jointly  excited.  There  Is  no 
Joint  assignment  of  error  by  all  of  the  appel- 
lants, In  this  court,  calling  In  question  the  rul- 
ing of  the  lower  court  upon  the  demurrer. 
The  rule  Is  well  settled  that  the  assignment 
of  errors  is  the  appellants'  complaint,  and  the 
specifications  of  error  must  apply  to,  and  be 
predicated  upon,  mlings  addressed  to  the  {tar- 
ty or  parties  making  the  assignment  In  a 
word,  the  specifications  of  error  must  Sf^ly 
accurately  to  the  mllnga  complained  of.  We 
will  therefore  consider  the  sufficiency  of  the 
complaint  under  the  assignment  made  In  this 
court,— that  facts  sufficient  are  not  alleged  to 
constitate  a  cause  of  action. 

The  rule  that  governs  In  determining  tbe 
sufficiency  of  the  facts  alleged  to  constitute  a 
cause  of  action,  when  their  sufficiency  Is  first 
attacked  on  appeal,  is  entirely  different  from 
that  which  is  applicable  when  tested  by  a  de- 
murrer. If  the  sufficiency  of  the  complaint 
is  not  questioned,  except  by  an  assignment 
In  this  court  that  It  does  not  state  facts  suffl- 
dent  to  constitute  a  cause  of  action,  facts 
which  were  defectively  stated,  and  which 
would  have  been  insufficient  on  demurrer,  are 
often  deemed  to  have  been  amended  after  ver- 
dict Bronnenburg  v.  Rinker,  2  Ind.  App. 
391,  28  N.  E.  508;  Parker  v.  Clayton,  72  Ind. 
307;  Burkett  v.  Holman,  104  Ind.  6,  3  N.  B. 
406.  In  Ebcrhart  v.  Relster,  96  Ind.  478,  the 
court  says:  "Many  defects  which  a  demurrer 
would  reach  are  cured  by  a  verdict  Jones  t. 
White.  90  Ind.  255;  Martin  ▼.  Holland,  87 
Ind.  105;  Puett  v.  Beard,  86  Ind.  104;  Jenk- 
ins V.  Rice,  84  Ind.  342;  Parker  v.  Clayton,  72 
Ind.  307;  Shlmer  t.  Bronnenburg,  18  Ind. 
363."  In  the  case  of  Machine  Co.  v.  Teaman, 
3  Ind.  App.  521,  30  N.  E.  10,  Cmmpacker,  J., 
speaking  for  the  court,  says:  "When  a  com- 
plaint Is  attacked  for  the  first  time  In  this 
court,  every  legal  Intendment  Is  summoned 
to  its  rescue;  and  If  there  Is  enough  to  bar 
another  suit  for  the  same  cause,  and  no  neces- 
sary averment  is  totally  absenit,  the  verdict 
will  cure  tbe  delinquencies."  And  in  supi)ort 
of  the  holding  are  cited  Railway  Co.  v.  Spain, 
61  Ind.  460;  Railroad  Co.  v.  Stevrais,  63  Ind. 
337;  Railroad  Co.  v.  Harrington,  92  Ind.  457; 
Hedrick  v.  D.  M.  Osborne  &  Co.,  99  Ind.  143; 
Burkett  v.  Holman,  104  Ind.  6,  3  N.  E.  406; 
Orton  V.  TUden,  110  Ind.  131,  10  N.  B.  938; 
Du  Souchet  V.  Dutcher,  113  Ind.  249,  15  N.  E. 
459.  It  may  be  conceded  that  the  adjudica- 
tions are  not  as  clear  and  harmonious  as  they 
should  be,  in  defining  Just  what  amendments 
shall  be  deemed  to  have  been  made,  or  defects 
In  a  pleading  cared,  after  verdict  and  Judg- 
ment; but  we  are  unwilling,  at  this  time,  to 
say  that  the  doctrine  of  intendment  after  ver- 
dict should  be  carried  to  the  extent  of  hold- 
ing that  a  material  fact  omitted  from  a  com- 
plaint will  be  assumed  to  have  been  supplied 


by  the  evidence.  We  do  affirm,  however,  that 
a  complaint  which,  although  insufficient  to 
withstand  a  demurrer,  because  of  a  defective 
or  imperfect  averment  only,  of  a  fact,  will  be 
cured  by  a  verdict,  upon  tbe  assumption  that 
every,  fact  alleged  in  a  complaint  and  such 
other  facts  not  alleged,  but  which  are  natural- 
ly Inferable  trom  those  alleged,  have  been 
proven.  "The  particular  thing  which  is  pre- 
sumed to  have  been  proved  must  always  be 
such  as  can  be  Implied  from  the  allegations  on 
the  record,  by  a  fair  and  reasonable  intoid- 
ment"  1  Chit  PI.  (8th  Ed.)  673.  But  where 
a  material  fact  is  lacking,  which  is  not  prop- 
erly inferable  from  those  pleaded,  the  plead- 
ing is  not  cured  by  the  verdict  Newman  v. 
PerrUI,  73  Ind.  153;  Eberhart  v.  Relster,  su- 
pra; Platter  v.  Board,  103  Ind.  360,  2  N.  E 
544;  Sage  t.  State,  120  Ind.  201.  22  N.  B. 
338;  Old  v.  Mohler,  122  Ind.  594,  23  N.  E. 
967;  Reed  v.  Browning,  130  Ind.  575,  30  N.  B. 
701.  As  said  by  this  court  in  tbe  case  of 
Railway  Co.  v.  Stanley.  4  Ind.  App.  364,  30 
N.  K  1103:  "Where  there  Is  a  failure  to 
plead  some  ind^)endent  fact  which  is  essen- 
tial to  a  recovery,  or  to  the  statement  of  a 
substantial  cause  of  action,  the  omission  is 
fatal,  even  on  a  motion  In  arrest  ♦  '•  * 
The  verdict  will  cure  all  defects  in  avermmts, 
except  those  which  are  essential  to  the  foun- 
dation of  the  cause  of  action  itself."  A  com- 
plaint is  vulnerable  to  attack,  because  fatally 
defective,  when  a  fact  necessary  to  the  state- 
ment of  a  cause  of  action  Is  missing  there- 
from. There  must  be  a  sufficient  complaint 
or  there  Is  no  foundation  for  a  Judgment;  and, 
where  there  Is  a  necessary  fact  lacking,  it  is 
incurably  bad,  and  a  verdict  will  not  cure  It. 

The  complaint  filed  by  appellee  reads  as 
follows:  "Julius  F.  Parsons  complains  of 
Austin  F.  Bradley,  Victor  M.  Backus. 
Charles  M.  Cooper,  and  Jacob  H.  Harter. 
and  says  that  the  defendants  Austin  F. 
Bradley-,  Victor  M.  Backus,  and  Charles  M. 
Cooper  are  partners  in  the  ownership  of  a 
contract  with  Jacob  H.  Barter,  the  exact 
terms  of  which  are  unknown  to  plaintiff, 
but,  in  substance,  is  that  tbe  said  Jacob  H. 
Harter  sold  to  the  said  Austin  F.  Bradley 
and  others  certain  real  estate  in  the  city  of 
Anderson,  which  the  said  Jacob  H.  Harter 
platted  Into  an  addition  known  as  'Engle- 
wood  Addition  to  the  City  of  Anderson.* 
Madison  county,  Indiana;  the  said  Bradley, 
iiackus,  and  Cooper  to  sell  the  said  lots  in 
said  addition;  the  said  Harter  to  convey  tbe 
same,  as  sold,  and  receive  certain  of  tbe 
proceeds  therefrom,  and,  when  he  has  re- 
ceived the  amount  of  the  consideration  from 
the  contract  of  sale  from  said  Harter  to 
Bradley  and  others,  then  Harter  to  convey 
the  residue  to  sold  parties.  He  avers  the 
said  Backus,  Cooper,  and  Bradley  have  had 
an  agency  and  been  doing  business  In  the 
city  of  Anderson  in  the  sale  of  said  lots.— 
said  Austin  F.  Bradley  representing  tbem. 
and  transacting  the  business  for  said  part- 
nership; that  said  parties,  being  deslroos  of 
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making  sales  of  said  lots,  or  trade  same. 
so  that  said  Barter  would  accept  the  pro- 
ceeds as  a  part  of  the  purchase  price  as 
aforesaid,  entered  into  an  agreement  with 
said  plaintiff  that  if  he  would  get  up  a 
trade  between  said  defendant  and  one  Rich- 
ard Thornburgh,  by  which  Barter  should 
convey  for  said  defendants  a  certain  number 
of  lots  In  Englewood  to  said  Thornburgh,  in 
consideration  for  which  said  Thornburgh 
would  convey  a  certain  tract  of  land  near 
the  city  of  Anderson,  that  they  would  cause 
to  be  conveyed  to  said  Parsons,  for  his  serv- 
ices in  getting  up  said  trade,  any  two  lots 
that  he  would  choose  or  select  in  said 
Englewood  addition,  that  might  be  left  after 
said  Thornburgh  bad  chosen  the  lots  that 
he  was  to  take  in  said  trade.  And  he  fur- 
ther avers  that  said  Barter  became  known 
to  said  contract,  and  took  part  in  the  nego- 
tiations and  trade,  and  knew  of  the  contract 
by  which  said  Parsons  should  have  said  two 
lots  for  his  services  as  aforesaid  in  assisting 
in  making  said  trade,  and  consulted  with 
and  came  to  said  plaintiff  to  make  said 
trade,  and  get  the  same  finally  consum- 
mated. And  he  avers  that  it  was  under- 
stood between  all  the  parties  that,  In  getting 
up  said  trade,  said  Parsons  was  to  receive 
said  lots  from  said  defendants  as  aforesaid. 
And  he  avers  that  he  consulted  with  said  . 
Thornburgh  and  said  defendants,  and  after 
some  considerable  negotiations  tlie  trade 
was  effected,  by  which  said  Barter,  for  said 
defendants,  entered  into  a  contract,  and  has 
conveyed  to  said  Thornburgh  fifty  lots  In 
Englewood,  In  consideration  of  which  said 
Barter  received  from  said  Thornburgh  a 
conveyance,  or  is  to  receive  a  conveyance 
from  said  Thornburgh,  for  two  hundred  and 
ten  acres  of  land  near  the  city  of  Anderson, 
snbject  to  certain  incumbrances  thereon, 
and  credit  the  said  contract  between  the 
said  Barter  and  said  Bradley  and  others 
with  the  amount  agreed  on  between  them. 
And  be  avers  that,  since  the  final  comple- 
tion and  closing  up  of  said  trade,  he  has 
gone  and  selected  two  lots  in  said  Engle- 
wood addition,  designated  the  same,  and  de- 
manded of  the  defendants  a  compliance 
with  their  part  of  the  said  contract.  And 
he  further  avers  that  said  lots  so  selected 
are  two  of  the  beat  lots  now  remaining  in 
their  possession,  and  which  they  have,  on 
demand,  refused  to  comply  with,  or  convey 
to  said  plaintiff  any  lots  in  accordance  with 
said  contract,  and  are  reasonably  worth  $1,- 
200.  And  he  avers  that  the  services  on  bis 
part  as  aforesaid  for  said  defendants  Is 
worth  the  sum  of  $1,200,  and  that  the  said 
two  lots  to  be  selected  by  him  from  those 
temaining  after  said  Thornburgh  had  chosen 
his  fifty  lots  are  worth  $1,200.  Wherefore, 
he  says  a  cause  of  action  iias  accrued  to 
him,  to  have  and  recover  from  the  defend- 
ants the  said  sum  of  $1,200,  for  which  be 
asks  judgment  and  all  other  proper  relief." 
The  gist  of  the  complaint,  if  we  f  ally  un- 


derstand It,  is  that  the  appellants  Bradley, 
Backus,  and  Cooper  were  partners  in  the 
ownership  of  a  contract  made  with  the  ap- 
pellant Barter,  the  substance  of  which  con- 
tract was  that  Barter  sold  to  Bradley  and 
others  certain  real  estate  in  Anderson, 
which  Barter  platted  into  an  addition 
known  as  "Englewood,"— Bradley,  Backus, 
and  Cooper  to  sell  the  lots,  and  Barter  to 
make  a  conveyance  to  the  purchasers  for  the 
lots  sold,  and,  when  he  had  received  a  cer- 
tain amount  from  the  proceeds  of  the  sales, 
he  was  to  convey  the  balance  of  the  lots  to 
Bradley  and  others;  tiiat  Bradley,  Backus, 
and  Cooper  had  an  office  in  the  city  of  An- 
derson, in  charge  of  Bradley,  for  the  purpose 
of  selling  the  lots;  that  they  entered  into  an 
agreement  with  appellee  "that  If  he  would 
get  up  a  trade  between  said  defendants  [ap- 
pellants] and  one  Richard  Thornburgh,  by 
which  Barter  should  convey  for  said  defend- 
ants a  certain  number  of  lots  in  Englewood 
to  said  Thornburgh,"  in  consideration  of  a 
conveyance  to  them  of  certain  property 
owned  by  him,  they  would  cause  to  be  con- 
veyed to  appellee,  for  his  service  in  making 
such  trade,  "any  two  lots  that  he  would 
choose  or  select.  In  said  Englewood  addi- 
tion, that  might  be  left  after  said  Thorn- 
burgh had  chosen  the  lots  that  he  was  to 
take  in  said  trade";  that  appellant  Barter 
knew  of  the  contract  between  the  appellee 
and  the  appellants;  that  the  exchange  be- 
tween the  appellants  and  Thornburgh  was 
consummated,  but  that  the  appellants  have 
failed  and  refused  to  convey  to  appellee  the 
two  lots  selected  by  him,  although  request- 
ed so  to  do,  etc.  Two  separate  and  distinct 
contracts  are  averred  In  the  complaint, 
namely,  first,  the  contract  made  between 
the  appellant  Barter  and  the  appellant  Brad- 
ley and  others.  Who  these  other  parties 
were,— who  were  associated  with  appellant 
Bradley  in  this  contract,— Is  not  disclosed; 
for  the  pleader  endeavors  specially  to  allege 
that  the  contract  was  not  made  with  the 
appellants  Backus  and  Cooper,  but  that  they 
have  acquired  an  interest  in  the  benefits 
to  be  derived  from  It  By  the  terms  of  this 
contract.  Barter,  who  owned  the  land  plat- 
ted as  "Englewood  Addition,"  agreed  that, 
when  the  said  "Bradley  and  others"  had 
sold  enough  of  the  lots  to  realize  for  him  a 
certain  sum,  he  would  convey  to  them  the 
remaining  lots  unsold.  The  second  contract, 
and  the  one  sued  on,  was  entered  into  be- 
tween the  appellants  Bradley,  Backus,  and 
Cooper,  on  the  one  part,  and  the  appellee  on 
the  other,  whereby  it  is  alleged  that  the 
former  agreed,  in  consideration  that  appel- 
lee consummated  a  trade  whereby  they 
could  exchange  with  one  Thornburgh  a  cer- 
tain number  of  the  lots  in  said  Englewood 
addition  for  certain  property  he  owned,  they 
would  cause  to  be  conveyed  to  appellee  any 
two  lots  in  said  addition,  undisposed  of, 
which  he  might  select.  It  is  clear  from  the 
facts  alleged  that  the  appellant  Barter  was 
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not  a  partj  to  this  latter  contract,  aa  ortg- 
tnally  made,  for  tbe  pleader  geeks  to  connect 
blm  with  and  bind  him  by  It,  by  charging 
that  be  "became  known  to  said  contract." 
and  consulted  frequently  with  appellee 
abont  the  trade,  and  that  he  (appellee)  and 
Barter  finally  consummated  the  trade  with 
Thomburgh.  From  the  facts  alleged,  it  Is 
evident  that  the  appellee  could  not  recover 
the  two  lots,  nnless  the  previous  contract 
made,  between  the  appellant  Barter,  on  the 
one  part,  and  tbe  appellants  Bradley  and 
others,  on  tbe  otber,  had  been  fully  consum- 
mated. "Bradley  and  others,"  or  Bradley, 
Backus,  and  Cooper,  could  not  enforce  their 
contract,  and  compel  the  appellant  Barter 
to  convey  to  tbem  any  of  the  lots  in  Engle- 
wood  addition  until  he  had  received  his  full 
compensation,  as  appellee  alleges  was  the 
contract  between  them.  If  appellee  was  the 
agent  of  Bradley,  Backus,  and  Cooper,  and 
knowing  the  terms  of  the  contract  existing 
between  them  and  appellant  Barter,  he  could 
not  acquire  greater  rights  under  that  contract 
than  his  principals  had;  and,  until  Barter 
had  received  all  the  consideration  to  which  he 
was  entitled,  the  appellants  Bradley,  Badc- 
ns,  and  Cooper  bad  no  determined  or  definite 
Interest  in  the  lots  remaining,  neither  could 
appellee  acquire  an  Interest  Tbe  theory  ot 
the  complaint  Is  to  recover  tbe  two  lots,  or 
their  value,  and,  upon  this  theory,  it  is  clearly 
Insufficient  against  either  of  the  appellants. 

Whether  or  not  the  appellee  has  a  right  of 
action  against  the  appellants,  or  a  part  of 
tbem,  for  services  rendered,  is  not  before  us, 
and  we  do  not  undertake  to  decide  anything 
pertaining  to  that  question.  What  we  do  de- 
cide Is  that  the  facts  alleged  fail  to  show  any 
right  of  action  In  the  appellee  against  the  ap- 
pellants to  recover  two  lots  In  Englewood  ad- 
dition, or  their  value.  The  case  was  tried  in 
tbe  court  below  upon  the  theory  that  appellee 
was  entitled  to  recover  from  the  appellants 
either  tbe  two  lots  which  he  selected,  or  their 
value.  The  complaint,  therefore,  does  not 
state  a  cause  of  action  against  tbe  appellants, 
or  either  of  them.    Judgment  revereed. 


CU  Ind.  App.  4t3) 

CITIZENS'  ST,  RT.  OO.  r.  ABRIOHT. 

(Appellate  Court  of  Indiana.     Feb.  20,  1899.) 

Rboobd  om  Appial— Buffioiivot  ov  Bill  op 
excbptionr. 

Where  a  bill  of  ezceptlona  was  not  filed 
within  the  time  allowed,  it  must  l>e  made  to  ap- 
pear in  tbe  bill  itself  that  it  was  presented  to  the 
judge  for  his  signature  within  that  time. 

On  rehearing.    Denied. 

For  former  opinion,  see  42  N.  E.  238. 

OAVIN,  O.  3.  While  tbe  tone  of  appel- 
lant's brief.  In  support  of  its  petition.  Is  not  to 
be  commended,  we  have  given  to  the  argu- 
ments advanced  due  consideration,  'and  are 
still  satisfied  that  tbe  law,  as  set  forth  In  tbe 
original  opinion,  is  not  li  conflict,  but  in  har- 


mony, with  the  enunciations  of  tbe  anpreme 
conrt  Tliat  no  harm  has  resulted  to  appel- 
lant is  made  absolutely  certain  by  one  fact, 
whicb  we  did  not,  in  tbe  former  opinion, 
deem  it  necessary  to  state,  and  that  is  that  tbe 
record  brought  to  this  court  Is  not  in  shape 
to  enable  it  to  obtain  any  benefit  from  tbe 
numerous  errors  which,  counsel  Insist,  occur- 
red in  the  course  of  the  trial.  It  appears 
from  tbe  bill  of  ezceptionB  that  the  motion 
for  new  trial  was  overruled  December  27, 
1894,  and  60  days  were  allowed  to  file  a  bill 
of  exceptions.  It  also  appears,  In  the  bill 
which  was  filed  February  26,  1895,  that  It 
was  presented  to  the  Judge  and  signed  on 
February  26,  1895,  which  was  one  day  too 
late.  The  evidence,  therefore,  Is  not  In  the 
record.  There  la  a  long  line  of  cases  decid- 
ing that,  where  the  bill  Is  not  filed  within  the 
time  allowed,  it  must  be  made  to  appear  in 
the  bill  itself  that  it  was  presented  within  tbe 
time.  Bucbart  t.  Burger,  115  Ind.  123,  17  N. 
B.  125;  Bormann  v.  Bartmets,  128  Ind.  853, 
27  N.  B.  731;  ComeU  y.  BoUett  and-  Sup.)  40 
N.  B.  132;  Plotz  v.  Friend,  6  Ind.  App.  146^ 
81  N.  B.  687;  Miller  v.  Blue  and.  App.)  38  N. 
B.  1097;  Davis  v.  Forge  &  Iron  Co.  (Ind.  Sup.) 
42  N.  B.  473.  By  tbU  bill  Just  tbe  contrary 
is  Bbown.    Petition  overruled. 


04  Ind.  App.  an 
tJPLAND  LAND  CO.  v.  GINN.  et  al.^ 
(Appellate  Court  of  Indiana.     Feb.  19,  1S96.) 

CoDKTS  —  Jurisdiction  op  Appbllatb  Coobt  — 
— ExroRCBMSNT  or  Lieits. 
Under  Bums'  Rev.  St  1894,  f  1337.  the 
Jurlsdirtion  of  tbe  ajipellate  court  in  actions  for 
the  enforcement  of  liens  is  confined  to  those  of 
"purely  statutory  origin,"  and  an  appeal  from  a 
decree  establisbinE  and  foreclosing  a  vendor's  lien 
does  not  lie  to  such  conrt 

Appeal  from  circuit  court.  Grant  county. 

Action  by  WIHlam  Glnn  and  another 
against  the  Upland  Land  Company.  Decree 
for  plaintiffs,  and  defendant  aiipeals.  Trans- 
ferred to  supreme  court 

Barvey  &  De  Wolf,  for  appellant  Bronn- 
lee  &  Paules,  for  appelleea. 

ROSS,  J.  Tbis  action  was  brought  upon  • 
promissory  note  executed  by  the  appellant 
to  the  appellee  William  Glnn  tmder  the  fol- 
lowing circumstances,  to  wit:  On  tbe  lltb 
day  of  April,  1893,  John  W.  Wllhelm  sold 
and  conveyed  to  the  appellant  the  Upland 
Land  Company,  a  certain  tract  of  land  near 
Upland,  In  Grant  county,  Ind.,  which  land 
the  company  on  the  19tb  day  of  May,  1803, 
caused  to  be  platted  into  an  addition  of  729 
lots,  known  as  "University  Addition  to  Up- 
land," and  from  the  time  of  the  purchase  un- 
til the  commencement  of  this  action  the  com- 
pany owned  nearly  600  of  the  lots.  At  tbe 
time  of  the  pun^base  of  tbe  property  from 
Wllhelm  all  of  the  purchase  money  was  not 
paid,  and  tbe  company  executed  to  him  Its 
promissory  note  for  the  balance  due,  wbicK 

*  Far  opinion  la  Bupr«iu*  Conrt  aw  4  N.  ■.  M3. 
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was  abont  $2,700.  On  fh«  8d  day  of  July, 
1893,  WlUielm  purchased  from  the  appellee 
William  Olmi  a  certain  other  tract  of  land, 
and  as  a  part  of  the  consideration  therefor 
said  WUhelm  agreed  to  transfer  to  said  Glnn 
$2,018  of  the  balance  of  purchase  money  due 
from  the  land  company  to  him,  and  In  con- 
summation thereof  the  note  executed  by  the 
company  to  WUhelm  was  delivered  up,  and 
Instead  thereof  two  new  notes,  executed  by 
it,  were  given;  one  to  Glnn  for  the  $2,018, 
and  tbe  other  to  WUhelm  for  the  balance  ot 
the  $2,700,  with  Interest  The  $2,018  note 
glvra  to  the  appellee  Olnn  is  the  note  sued 
on.  The  note  given  to  WUhelm  was  assign- 
ed by  him  to  the  Upland  Olass  Company, 
and  It,  having  been  made  a  party  defendant, 
by  cross  complaint  sought  to  recover  on  that 
note.  Both  the  plaintiff  Glnn  and  the  cross 
complainant,  the  Upland  Olaaa  Oompany, 
asked,  in  addition  to  a  personal  judgment, 
that  their  claims  be  declared  to  be  vendors' 
liens,  and  that  the  same  be  foreclosed,  etc. 
There  was  a  recovery  on  both  the  complaint 
and  the  cross  complaint,  a  lien  declared,  and 
the  property  ordered  sold.  The  only  question 
presented  on  this  appeal  is  whether  or  not  a 
vendor's  Uen  was  rlghtfuUy  declared  in  favor 
of  the  appellee  Glnn  and  the  cross  complain- 
ant, the  Upland  Glass  Company.  Hie  Hen 
which  arises  In  favor  of  the  vendor  of  the 
land  for  the  unpaid  purchase  money  Is  by 
Implication  of  law,  and  Is  peculiarly  of  equi- 
table cognizance.  Barrett  v.  Lewis,  106 
Ind.  120,  5  N.  B.  910;  Otis  v.  Gregory,  111 
Ind.  S04,  13  N.  EL  89.  This  court's  Jurisdic- 
tion is  limited  to  cases  "for  tbe  foreclosure 
or  enforcement  of  liens  of  purely  statutory 
origin"  only.  Burns'  Rev.  St  1894^  (  1337. 
The  Jnrisdlctlon  of  this  cause  Is  In  the  su- 
preme court,  hence  the  cause  la  transferred 
to  that  court 

(U  Ind.  App.  IM) 

CRUM  V.  CONOVBR. 
(AppoHate  Conrt  of  Indiana.     Jan.  29,  1896.)  ~ 
Stock  Eillsd  oh  Tkack— Fbivatb  Cbomihs— 

FsNOEg. 

Act  April  8,  1885  (Rev.  8t  1894,  t  6320 
et  aeq.)  enjoins  on  railroads  the  duty  of  fencing 
their  right  of  way,  gives  to  an  owner  of  land  di- 
vided by  a  right  of  way  the  right  to  maintain  a 
private  crossing  over  it  and  provides  that  If  the 
right  of  way  Is  fenced  at  that  point  he  shall  erect 
and  maintain  a  substantial  gate  in  the  line  of  the 
fence.  Held,  that  a  landowner,  having  such  pri- 
vate way,  owed  no  dnty  to  a  stranger  to  erect  a 
S.te,  and  was  not  liable  for  cattle  which,  going 
toufsh  the  opening,  were  killed  on  the  track. 
Garvin,  0.  J.,  and  Lota,  J.,  dissenting. 

On  rehearing.    Denied. 

For  former  report,  aee  40  N.  B.  644. 

DAVIS,  J.  We  assume  that  the  appellee 
was  not  guilty  of  contributory  negligence. 
Chllder  v.  Railway  Co.  (Ind.  App.)  41  N.  B. 
21,  22.  We  also  assume  that,  as  between  the 
appellant  and  the  said  railroad  company.  It 
waa  th«  duty  of  the  appellant  to  erect  and 


maintain  the  gates  at  private  crosBlnga. 
Bev.  St  1894,  H  5320-6322.  Is  the  appeUant 
guilty  of  actionable  negligence  because  of 
his  failure  to  erect  and  maintain  substan- 
tial gates  in  the  line  of  the  railroad  fence 
across  said  driveway?  Negligence  only 
arises  from  a  breach  of  duty.  Tbe  duty  to 
fence  was  enjoined  on  the  raUroad  company 
by  the  act  of  1885.  The  private  crossing  was 
a  right  given  to  the.  adjacent  landowner,  and 
the  duty  to  maintain  the  gate  was  Imposed 
npon  him.  The  company  owed  no  duty  to 
grant  tbe  private  crossing  to  any  one  except 
the  owners  of  land  separated  by  the  right  of 
way,  and  the  landowner  owed  no  duty  to 
maintain  the  gate,  under  that  statute,  to 
any  one  except  to  the  railroad  company. 
ChUder  v.  Railway  Co.,  supra;  Railway  Co. 
T.  Thomas,  1  Ind.  App.  131,  27  N.  B.  802.  In 
our  opinion,  the  appellant  owed  the  appellee 
no  duty  to  maintain  the  gate  at  the  crossing, 
and  therefore  the  court  erred  in  overruling 
his  demurrer  to  the  complaint  The  petition 
for  a  rehearing  is  overruled. 

GAVIN,  G.  J.,  and  IjOTZ,  3^  for  tbe  rea- 
sons given  in  Chllder  ▼.  BaUway  Co.,  supra, 
dissent 


(14  Ind.  App.  89S) 

MOBSCHKB  V.  6TATB. 

(Appellate  Court  of  Indiana.     Feb.  18,  180a) 

EiujH«  DisKASBD  Animals  vob  Pdrpobs  or  BAi.a 

— InFOBMATION — SCFTIOIBNCT. 

1.  Rev.  St  1894,  i  2164  (Rev.  St  1881,  t 
2070),  provides  that  wnoever  kills,  for  th^  pur- 
pose of  sale,  a  sick,  diseased,  or  injured  animal, 
or  who  sells,  or  has  in  his  possession  with  intent 
to  sell,  tbe  meat  of  any  sncb  animal,  shall  he 
fined,  etc.  Held,  that  an  information  for  killing 
diseased  animals  for  the  purpose  of  selling  for 
food  need  not  state  that  the  meat  was  to  be  sold 
within  the  state. 

2.  An  information  under  such  statute  whidi 
alleges  that  defendant  did  nnlawfully,  "knowing- 
ly," and  wrongfully  kill,  for  the  purpose  of  sell- 
in{(  for  food,  certain  sick,  diseaael,  and  injured 
ammals,  etc.,  sufficiently  shows  that  defendant 
knew  the  animals  were  dck,  diseased,  or  injured 
at  the  time  they  were  killed,  and  that  liis  pur- 
pose was  to  sell  tbem  for  food. 

Appeal  from  circuit  court.  Lake  county; 
John  H.  Gillett,  Judge. 

Emll  Moeschke  was  convicted  of  kllUng 
sick,  diseased,  and  injured  animals  for  the 
purpose  of  selling  them  for  food,  and  appeals. 
Affirmed. 

J.  Kopelke,  tcx  appellant  W.  A.  Ketcham, 
Atty.  Gen.,  T.  H.  Heard,  and  W.  G.  Me- 
Mahan,  for  the  State. 

REINHARD,  J.  The  appellant  was  pros- 
ecuted by  affidavit  and  information  char 
glng  him  with  killing  animals  for  the  pur- 
pose of  selling  for  food.  A  jury  trial  resulted 
In  a  conviction,  a  fine  of  $500,  and  imprison- 
ment in  the  county  jail  for  the  period  of  four 
months.  From  the  judgment  rendered  upon 
this  verdict,  this  appeal  Is  prosecuted. 

The  first  alleged  enoe  relates  to  the  eoffi- 
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clency  of  tbe  affidavit  and  Infonnation  upon 
motion  to  quash  and  In  arrest  of  judgment. 
The  charge  Is  thart  tbe  appellant,  on  the 
10th  day  of  October,  1895,  at  the  county  of 
Lake,  state  of  Indiana,  "did  then  and  there 
unlawfully,  knowingly,  and  wrongfully  kill, 
for  tbe  purpose  of  selling  for  food,  certain 
sick,  diseased,  and  injured  animals,  to  wit, 
horses,  contrary  to  tbe  form  of  tbe  statute," 
etc  The  prosecution  is  based  upon  section 
2164,  Rev.  St  1894  (section  2070,  Rev.  St  1881), 
which  reads  as  follows:  "Whoever  kills,  for 
the  purpose  of  sale,  any  sick,  diseased,  or  in- 
jured animal,  or  who  sells,  or  has  in  bis  pos- 
session with  Intent  to  sell,  the  meat  of  any 
such  sick  or  injured  animals,  shall  be  fined 
not  more  than  ^500,  nor  less  than  $.oO,  to 
which  may  be  added  imprisonment  in  tbe 
county  Jail  not  more  than  six  months."  The 
appellant's  learned  counsel  urges  that  the 
charge  is  defective  because  of  a  failure  to 
state  that  tbe  meat  was  to  be  sold  within  tbe 
state  of  Indiana.  On  tbe  face  of  the  statute, 
there  is  no  provision  that  tbe  meat  of  tbe 
diseased  animali  must  be  intended  for  sale 
for  the  purpose  of  food,  although  by  a  de- 
cision of  tbe  supreme  court,  concurred  in  by 
a  majority  of  the  Judges,  it  was  held  that, 
to  constitute  an  offense  under  this  statute,  it 
must  be  charged  and  proved  that  tbe  meat 
from  such  animals  was  intended  for  food. 
Schmidt  V.  State,  78  Ind.  41.  This  Is  as  far 
as  the  decisions  in  our  state  go  upon  the  mib- 
Ject  of  the  necessary  averments  of  an  in- 
formation under  this  statute,  and  we  are  not 
willing  to  read  into  tbe  statute  still  other  re- 
quirements not  contained  therein.  See 
Brown  V.  State  (Ind.  App.)  42  N.  E.  244.  Ap- 
pellant's counsel  cites  no  authority  in  sup- 
port of  his  contention  that  tbe  charge  should 
embrace  a  statement  that  tbe  meat  was  in- 
tended to  be  sold  in  this  state,  but  arg^ues 
that  inasmuch  as  it  appears  from  tbe  original 
act  of  which  tbe  above  section  is  a  part  (Acts 
1881,  p.  209,  i  161)  that  tbe  entire  statute  was 
designed  to  punish  only  offenses  against  pub- 
lic health,  and  nuisances,  which  are  things 
usually  done  wholly  within  the  state,  there- 
fore tbe  section  under  consideration  must  be 
construed  to  mean  similar  offenses.  Counsel 
further  says:  "Tbe  underlying  purpose  of 
the  act  under  consideration  was  to  prevent 
the  sale  of  unwholesome  meat  for  food.  Tbe 
killing  of  tbe  diseased  animals  would  of  it- 
self be  an  act  worthy  of  commendation.  It 
becomes  criminal  only  when  It  la  done  as  tbe 
first  step  towards  selling  tbe  meat  for  food, 
and  is  made  a  crime  only  for  tbe  purpose  of 
easier  detection,  punishment,  and  therefore 
prevention.  Now,  if  diseased  meat  was  sold 
outside  of  our  state  our  legislature  could  not 
punish  the  act  Has  it  undertaken  to  punish 
the  preparatory  and  initiatory  step,— the  kill- 
ing of  diseased  animals  for  tbe  purpose  of 
selling  their  meat  for  food  outside  of  tbe 
state?  There  is  nothing  in  the  statute  to  in- 
dicate such  a  purpose.  The  ordinary  rules  of 
construction  exclude  It    No  act  of  ours,  that 


I  can  now  recaU,  indicates  any  legislative  pol- 
icy in  this  state  to  regulate  the  conduct  of  its 
inhabitants  with  regard  to  things  tiiat  they 
may  do  outside  of  tbe  state."  In  this  view 
of  counsel  we  are  unable  to  concur.  That  tbe 
statute  In  question  was  intended  to  prohibit 
and  punish  the  commission  of  a  class  of  of- 
fenses which  usually  militate  against  health 
or  decency  may  be  granted,  and  yet  we  do 
not  see  how  from  this  circumstance  tbe  con- 
clusion can  be  reached  that,  by  the  provi- 
sions of  this  section.  It  was  intended  to  pro- 
tect only  the  inhabitants  of  tbe  state  of  In- 
diana, or  persons  being  therein  at  tbe  time 
of  the  commission  of  the  offense.  Without 
some  clear  authority  to  the  contrary,  we 
should  be  loth  to  assume  that  tbe  lawmakers 
purposed  any  such  Invidious  discrimination 
against  tbe  people  of  other  states  or  coun- 
tries as  to  cut  them  off  from  any  protection 
that  might  incidentally  inure  to  them  from 
the  enforcement  of  this  law.  It  may  be,  as 
counsel  contends,  that  the  primary  object  of 
every  such  statute  is  the  protection  or  ben- 
efit of  people  within  the  boundary  lines  of 
the  state;  but  it  cannot  be  said  that  in  such 
instances  it  is  not  capable  of  enforcement, 
because  to  do  so  would  be  to  thwart  its  orig- 
inal purpose,  although  it  be  shown  that  tbe 
overt  act  which  it  was  intended  to  punish 
was  committed  within  tbe  Jurisdiction  of  the 
state.  We  have  a  statute  forbidding  and 
punishing  tbe  poisoning  of  springs,  etc.,  with 
intent  to  kill  or  injure  any  human  t)eing. 
Rev.  St  1881,  t  1920  (Rev.  St  1894,  {  1993). 
If  a  person  should'  throw  poison  into  a  run- 
ning spring,  situated  near  tbe  borders  of  tbe 
state,  with  the  intention  of  killing  some  one 
residing  beyond  tbe  state  line  who  might  use 
tbe  water,  does  that  fact  constitute  a  defense 
to  a  prosecution  of  the  offender?  We  do  not 
think  so.  And  yet  it  might  be  argued  with 
equal  plausibility,  as  it  is  here  contended, 
that,  as  tbe  law  was  intended  only  for  the 
protection  of  the  people  of  our  state,  no  of- 
fense was  committed  under  it  unless  the 
poisoning  was  done  with  Intent  to  kill  or  in- 
jure some  one  within  tbe  state;  Tbe  primary 
object  of  the  law  under  construction  is  to  pro- 
hibit the  killing  of  diseased  animais  in  this 
state  when  tbe  meat  of  such  animals  is  In- 
tended for  food.  Where  and  when  tbe  meat 
is  to  be  sold  or  used  for  such  purpose  is  a 
secondary  consideration,  and  need  not  be 
charged.  The  description  of  the  offense  is 
complete  when  it  is  charged  tliat  tbe  diseased 
animals  were  killed,  and  that  their  meat  was 
Intended  to  be  sold  for  food. 

But  it  is  further  insisted  that  the  charge  is 
bad  because  it  does  not  sufficiently  show  tha.t 
the  appellant  knew  tbe  animals  to  be  sick, 
diseased,  or  injured  at  the  time  they  were 
killed,  or  that  be  bad  or  knew  of  any  purpose 
to  sell  them  for  food.  This  contention  can- 
not be  upheld.  Tbe  charge  is  that  tbe  appel- 
lant did  "knowingly"  kill,  for  the  purpose  of 
selling  for  food,  the  animals  mentioned.  The 
adverb  "knowingly"  qualifies,  not  only  tbe 
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Terb  "flM  kill,"  bnt  eyerythlng  foUowlng 
tbe  same  and  coonected  therewith,  and  will 
supply  the  place  of  a  positive  averment  that 
the  accused  knew  the  &ct8  stated  snbse* 
quently  to  the  use  of  said  word'.  See  Brown 
▼.  State,  supra.  We  think  the  affidavit  and 
Information  are  sufficient. 

Tbe  only  remaining  errw  relates  to  the  suf- 
fldency  of  the  evidence  to  sustain  the  ver- 
dict It  Is  strenuously  insisted  by  counsel 
for  appellant  that  there  is  absolutely  no  evi- 
dence of  an  Intention  to  sdl  the  meat  of  the 
diseased  animals  for  food.  We  think  other- 
wise. A  careful  reading  of  the  evidence  con- 
vinces us  that  it  was  amply  sufficient  to  war- 
rant a  conviction  under  the  charge  made.  No 
good  purpose  would  be  subserved  by  setting 
out  even  the  substance  of  the  evidence. 

These  are  all  the  errors  relied  upon,  and 
we  find  none  for  which  the  Judgment  should 
be  reversed.   Judgment  affirmed. 


a*  Ind.  App.  898) 

STANLEY  V.  STANLEY. 
(Appellate  Court  of  Indiana.     Feb.  18,  1896.) 

HVSBAND  AKD  WiFB— ACTIONS  BETWIIN— IMPLIBD 
COMTRAOTS— APPBAI.— ObJCOTIONB    HOT 

Raised  Below. 

1.  A  husband  cannot  recover  for  work  and 
labor  done  on  hia  wife's  farm,  and  for  taxes  paid 
thereoDjJIn  the  absence  of  an  express  contract. 

2.  The  action  of  the  trial  court  in  taxing 
costs  will  not  be  reviewed,  where  no  motion  was 
made  to  retax  the  costs  or  to  modify  the  judgr 
ment 

Appeal  from  circuit  court,  Madison  county; 
Alfred  Ellison,  Judge. 

Action  by  Lucinda  Stanley  against  Elijah 
Stanley.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Ellison  &  Strong,  for  appellant  Wm.  A. 
Klttlnger  and  E.  D.  Reardon,  for  appellee. 

LOTZ,  J.  The  parties  to  this  action  were 
tiusband  and  wife.  Tbe  appellee  sued  the 
appellant,  and  he  filed  an  answer  in  denial, 
and  another  paragraph  in  which  he  claimed 
$500  for  work  and  labor  done  on  appellee's 
farm  and  for  taxes  paid  thereon.  The  cause 
was  tried  by  the  court,  and  a  special  finding 
made,  on  which  conclusions  of  law  were 
stated  and  Judgment  rendered  in  favor  of 
appellee.  It  is  sufficient  for  the  purposes 
of  this  case  to  say  that  the  second  para- 
graph of  answer  is  insufficient  In  law.  It 
declares  upon  an  implied  contract  only.  In 
tbe  case  of  Harrell  v.  Harrell,  117  Ind.  94, 
19  N.  E.  621,  this  language  is  used:  "The 
relationship  between  the  parties  does,  how> 
ever,  exert  an  Important  influence  upon  the 
contracts  of  the  wife.  It  is  doubtless  in- 
cumt>ent  on  the  buBl>and  to  show  an  ex- 
press contract  and  Its  consideration,  as  well 
■a  good  faith  and  voluntary  action.  We 
very  much  doubt  whether  he  could  recover 
wltiiout  alleging  and  proving  an  express 
contract  and  its  consideration,  in  any  case." 
TbA  i»Iea/*tng  in  tbis  case  does  not  aver  an 


express  contract  nor  was  there  any  finding 
to  that  effect  In  fact  the  finding  is  silent 
npon  the  facts  pleaded.  The  evidence  Is  not 
In  the  record,  and  upon  the  facts  found  the 
Judgment  rendered  is  eminently  right  The 
appellant  also  complains  of  the  action  of  the 
court  in  taxing  all  the  costs  to  him.  But 
as  no  motion  to  retax  tbe  costs  or  to  modify 
tbe  Judgment  was  made,  tlio  questions  are 
not  proi>erly  presented.    Judgment  affirmed. 


(U  Ind.  App.  587) 

INDIANA,  L  ft  L  BY.  00.  v.  RINEHABT 

et  aL 

(Appellate  Court  of  Indiana.     Feb.  19,  1896.) 

OODBTS — JURISDIOTIOW  OF  APPBIXATB  Ck>UBT— AV> 

PEAL  VROif  Award  op  Damages. 
Proceedines  in  the  drcuit  conrt  on  appeal 
from  an  award  of  damages  for  land  taken  by  con- 
demnation proceedings  are  in  the  nature  of  an  ac- 
tion to  recover  money  only,  and  jurisdiction  of 
an  appeal  therelrom  is  in  the  appellate  court, 
where  the  amount  in  controversy  is  loss  tlian  $3,- 
600.  Oil  Co.  V,  Wooters  (Ind.  Sup.)  40  N.  B. 
668,  foUowed. 

Appeal  from  circuit  court,  St  Joseph  county. 

Appeal  by  Benjamin  F.  Rinehart  from  an 
award  of  damages  for  property  taken  under 
condemnation  proceedings  by  the  Indiana, 
Illinois  &  Iowa  Railway  Company  for  right 
of  way.  From  the  Judgment  of  the  circuit 
court  the  railway  company  appeals.  Motion 
to  transfer  to  supreme  court    Overruled. 

A.  ti.  Brick  and  Andrew  Jackson,  for  i^pel- 
l&nt    Win  ft  Win,  for  appeUee. 

GAVIN,  O.  J.  Appellant  appropriated  cei^ 
tain  of  appellee's  lands  for  its  railroad  right 
of  way.  Appellee  appealed  to  the  circuit 
court  from  the  award  of  damages.  The  only 
questions  involved  In  the  circuit  court  or  in 
this  court  relate  to  the  amount  of  damages 
recoverable.  According  to  the  decision  of  the 
supreme  court  in  Oil  Co.  v.  Wooters,  40  N.  E. 
609,  the  Jurisdiction  Is  in  this  court  Motion 
to  transfer  overruled. 


.      04  Ind.  App.  8TS) 
LEACH  V.  DICKERSON. 
(AppelUte  Court  of  Indiana.     Feb.  14,  1896.) 

Witness — When  Intbrbstbd  Adverselt  to 
Estate— Exte.nt  of  Disqualification. 
Under  Rev.  St  1894,  {  506  (Rev.  St  1881, 
(  498),  providing  that  in  salts  in  which  an  estate 
ia  interested,  and  to  which  its  administrator  or 
executor  is  a  party,  "any  person  who  is  a  neces- 
sary party  to  the  issue  or  record,  and  whose  inter- 
est is  adverse  to  such  estate,"  shall  he  incompe- 
tent to  testify  against  the  estate  as  to  matters  oc- 
curring during  tbe  lifetime  of  the  decedent.  In 
an  action  to  charge  an  estate  with  a  claim  on  the 
ground  that  the  decedent  waa  a  member  of  a  firm, 
another  member  of  the  alleged  firm,  though  not  a 
party,  is  incompetent  to  prove  the  partnership  aa 
against  the  estate,  but  he  is  competent  to  show  the 
correctness  of  plaintiffs  account 

Appeal  from  circuit  court;  Sollivaa  coimty; 
W.  W.  Moffett  Judge. 


Digitized  by 


Google 


ton 


NORTECSA&rBSN  BBPOSTEB,  ToL  42. 


OM. 


Action  by  George  W.  Leach  against  Jobn 
Dickenson,  administrator  of  the  estate  of  Esr 
linger,  deceased.  Judgment  for  defendant, 
and  plaintiff  appeals.     Reyersed. 

John  S.  Bays  and  A.  D.  Leach,  for  appel- 
lant John  T.  Hays,  W.  S.  Maple,  and  L  H. 
Ealley,  for  appellee. 

GAVIN,  O.  J.  Appellant  filed  a  claim 
against  the  estate  of  the  decedent,  Eslinger, 
asking  to  recover  for  goods  sold  and  deliv- 
ered to  a  partnership  of  which  he  was  a  si- 
lent member,  his  brother  Levi  Eslinger  being 
the  other  partner.  It  was  averred  that  Levi 
was  notoriously  Insolvent  The  claim  was 
not  tested  by'  demurrer,  nor  has  Its  sufficien- 
cy been  questioned  here.  The  causes  for  re- 
versal arise  upon  the  rejection  of  evidence, 
and  are  presented  by  the  motion  for  iie;nr 
trlaL 

Appellant  sought  to  prove,  as  an  Implied  ad- 
mission, statements  made  to  a  third  party  by 
Ijevl  Eslinger,  In  the  deceased's  presence.  It 
did  not  appear,  however,  that  such  statements 
were  made  within  the  hearing  of  the  deceased. 
In  order  that  one  may  be  regarded  as  admit- 
ting or  acquiescing  by  his  silence  In  statements 
thus  made,  they  must  appear  to  have  been 
mch,  and  made  under  circumstances  such,  as 
called  for  a  response  from  him,  and  they 
must  have  been  made  within  bis  hearing. 
Springer  v.  Byram,  137  Ind.  16,  36  N.  E.  361; 
Pierce  v.  Goldsberry,  35  Ind.  317;  Cablness 
V.  Holland  (Tex.  Civ.  App.)  30  S.  W.  63; 
Pierce's  Adm'r  r.  Pierce  (Vt)  29  Atl.  864. 
Where  an  objection  Is  overruled,  no  other  ob- 
jections will  be  considered  on  appeal,  save 
such  as  were  presented  to  the  .trial  court 
Bank  v.  Bennett,  8  Ind.  App.  679,  36  N.  E. 
651;  Swaim  v.  Swaim,  134  Ind.  596,  33  N.  B. 
792.  A  different  rule,  however,  prevails 
where  the  objection  Is  sustained,  and  effect 
win  be  given  to  any  valid  ground  of  objec- 
tion, because.  If  the  evidence  was  not  In  fact 
admissible,  the  correct  result  was  attained. 
Storms  V.  Lemon,  7  Ind.  App.  435,  34  N.  B. 
644;  Baldwin  v.  Threlkeld,  8  Ind.  App.  812, 
84  N.  B.  851,  35  N.  B.  841. 

The  case  attempted  to  be  made  under  the 
evidence  was  that  the  decedent  was  a  silent 
partner  of  his  brother,  who  managed  the  busi- 
ness and  purchased  the  goods.  The  court  re- 
fused to  permit  appellant  to  examine  Levi 
Eslinger,  the  brother  and  alleged  partner  of 
the  deceased,  upon  the  ground  that  he  was 
in  Interest  adverse  to  the  estate  represented 
by  the  appellee.  So  far  as  the  appellant  pro- 
posed to  prove  by  this  witness  that  the  de- 
ceased was  his  partner,  and  the  duration  or 
time  of  dissolution  of  such  partnership,  to 
fix  upon  the  deceased  a  liability  for  the  goods 
purchased,  the  ruling  of  the  trial  court  was 
tight  If  the  purchase  was  the  individual 
act  of  the  witness,  and  there  was  then  no 
partnership,  he  was  personally  liable  for  the 
entire  debt.  If,  on  the  other  hand,  the  de- 
ceased was  then  a  partner,  a  portion  of  the 


burden  would  be  Imposed  upon  him,  and  thus 
practically  transferred  from  the  Bhonlders  of 
the  witness.  That  the  witness  was.  as  to 
all  matters  relating  to  the  existence  of  part- 
nership, adverse  in  interest  to  the  estate,  la, 
In  our  opinion,  quite  clear.  Manufacturing 
Co.  V.  Seevers,  85  Iowa,  685,  82  N.  W.  555; 
Hurlbut  V.  Meeker,  104  111.  541;  Hogeboom 
T.  Glbbs,  88  Pa.  St  235;  Cooper  v.  Wood.  1 
Col.  App.  101,  27  PaC.  884;  Hunter  v.  Ber- 
rick,  26  Hnn,  272.  It  Is  true  the  statute,  in 
terms,  disqualifles  only  those  wbo  are  nec- 
essary parties  to  the  Issue  or  record,  whose 
Interest  Is  adverse  to  such  estate  (section  506, 
Rev.  St  1894;  section  498,  Rev.  St  1881); 
but  In  determining  the  competency  of  a 
witness,  the  accepted  role  Is  not  to  regard 
the  mere  letter  of  the  statute,  but  to  look  to 
Its  spirit  and  purpose.  Thomburg  ▼.  Allman, 
8  Ind.  App.  531,  85  N.  B.  1110;  Durham  y. 
Shannon,  116  Ind.  403,  19  N.  B.  190;  Cllft 
T.  Shockley,  77  Ind.  297;  Hudson  v.  Houser, 
123  Ind.  309,  24  N.  B.  243.  It  Is  not  there- 
fore absolutely  essential  to  the  dlsquallflca- 
tion  of  the  witnesa  that  he  be  a  party  to  the 
action.  Under  these  authorities,  and  special- 
ly under  the  reasoning  and  result  reached  In 
Thornburg  v.  Allman,  we  must  adjudge  that 
the  witness  was  not  competent  to  testify  to 
any  matters  relating  to  the  existence  or  dis- 
solution of  the  partnership. 

Appellant  further  offered  to  prove  by  tbe 
same  witness  the  purchase  of  the  goods,  and 
that  the  purchase  price  was  unpaid.  Goun- 
aA  for  appellee  Insist  that  disqualification  of 
the  witness  is  general,  and  covers  all  transac- 
tions occurring  before  tbe  death  of  the  de- 
ceased. With  this  view  we  are  not  able  to 
concur.  The  incompetency  of  the  witness  Is 
not  by  reason  of  the  express  letter  of  the  stat- 
ute, bat  It  arises  from  the  efforts  of  the 
courts  to  administer  the  law  with  due  regard 
to  the  rights  of  estates.  In  giving  effect  to 
the  spirit  of  the  law,  the  incompetency  is  cre- 
ated. We  can  see  no  good  reason,  there- 
fore, why  the  Incompetency  should  be  ex- 
t^ided  any  further  than  Is  requisite  to  give 
force  and  effect  to  the  real  spirit  and  purpose 
of  the  statute,  which  Is  to  protect  estates 
from  unjust  claims  proven  by  the  evidence  of 
those  who  are  testifying  in  their  own  Inter- 
est. The  latter  evidence  offered  was  directly 
antagonistic  to  the  Interest  of  the  witness. 
There  was  In  It  nothing  whatever  which 
could  Inure  to  his  advantage.  As  far  back 
as  1817,  it  was  said  by  Gibson,  J.,  that  a 
partner,  although  incompetent  to  testify 
against  his  copartner  as  to  the  partnership, 
might  be  called  upon  to  testify  as  to  other 
matters.  Pnrviance  v.  Dryden,  3  Serg.  &  R. 
402.  To  the  same  effect  are  Bellas  v.  Fage- 
ly,  19  Pa.  St.  273;  Hogeboom  v.  Glbbs,  88 
Pa.  St  235;  2  Bates,  Partn.  1 1169.  In  Lamb 
V.  Lamb,  106  Ind.  456,  6  N.  B.  171,  the  sn- 
preme  court  clearly  recognises  that  under 
this  statute,  a  witness  may  be  competent  as 
to  some,  and  Incompetent  as  to  other,  mat- 
ters occurring  prior  to  tlie  death  of  tbe  do- 
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cedent  The  purpose  of  the  statate,  aa  there 
declared,  la  "to  pre-^rt  undue  advantage  as 
against  those  whose  Interests  would  be  un- 
justly prejudiced  by  permitting  parties  to 
testify  as  to  matters  which  they  assume 
were  known  only  to  them  and  the  deceased, 
or  as  to  matters  which  from  tbelr  natnie 
could  only  iiave  been  known  to  them  and  the 
dead.  It  was  not  Intended  to  exclude  ^ai- 
ties  from  tesUfylng  In  cases  where  the  sub- 
ject Is  one  of  which  the  knowledge  that  the 
parties  profess  to  have  Is  not  hidden  from 
all  other  Urtaig  persons."  Thus,  both  princi- 
ple and  the  adjudicated  cases  authorize  us 
to  hold  that  a  disqualification  ci^ted  by  con- 
struction to  fulfill  the  spirit  of  the  law  shall 
extend  no  further  than  Is  requisite  to  effectu- 
ate that  puriwse.  There  Is  not  such  a  case 
made  by  the  evidence  as  would  justify  us  In 
disregarding  the  error.  Whether  the  jury 
based  the  verdict  upon  a  failure  to  prove  the 
partnendilp  or  the  sale  we  cannot  know. 
Judgment  reversed,  with  Instruction  to  grant 
anew  trial. 


a*  mo.  Am.  t7» 

0RT7M  V.  RBA. 

(Appellate  Gonrt  of  Indiana.     Feb.  14,  1886.) 

Res  Jcdioata— Plba — Ovbrrulino  Dsmorkbk— 

Sfscial  Finpikos. 

1.  A  paragn^A  of  an  answer  alleging  that  in 
a  former  action  between  the  same  parties  the 
seme  facts  were  alleged  as  are  alleged  in  the  com- 
plaint, and  a  final  jndgment  was  rendered  there- 
in, is  insufficient  as  a  plea  of  res  judicata. 

2.  Error  in  overmling  a  demurrer  to  a  plea 
of  res  judicata  is  not  rendered  harmless  by  a  spe- 
cial finding  of  facts  under  the  plea. 

8.  Special  findings,  which  fail  to  show  that 
any  Judgment  was  ever  rendered  In  a  former  ac- 
tion, are  insufficient  to  support  a  plea  of  res  ju- 
dicata. 

Appeal  from  circuit  court,  Heniy  county; 
D.  W.  Comstock,  Judge. 

Action  by  Susan  J.  0mm  against  John 
Rea  for  an  Interest  In  land.  From  a  jndg- 
ment for  defendant,  plaintiff  appeals.  Re- 
rersed. 

Adolph  Rogers,  for  appellant.  Brown  & 
Brown,  for  appellee. 

ROSS,  J.  The  first  specification  of  error 
assigned  in  this  court  questions  the  sufBcien- 
cy  of  the  first  paragraph  of  the  answer, 
which,  omitting  the  caption,  reads  as  fol- 
lows: "The  defendant,  for  answer  to  com- 
plaint, says:  Paragraph  1.  That  on  the  26th 
day  of  January,  1884,  in  an  action  then  pend- 
ing In  the  Henry  circuit  court,  of  the  state 
of  Indiana,  by  the  plaintiff  against  the  de- 
fendant, in  which  plaintiff  alleged  same  facts 
as  are  stated  in  the  complaint  In  this  action, 
and  that  final  judgment  was  rendered  In 
said  cause  on  the  day  above  mentioned."  It 
Is  insisted  by  counsel  for  appellant  that  the 
answer  Is  Insufficient  as  a  plea  of  former  ad> 
judication.  A  plea  of  form»  adjudication, 
In  order  to  be  good,  must  show  that  the  mat- 
ters in  controversy  In  the  action  in  which  tta* 


plea  Is  Interposed  are  the  same  as  actually 
were  or  that  might  have  been  determined 
in  the  former  action.  Railroad  Co.  v.  Wat- 
son, 20  Ind.  SO;  Kramer  v.  Matthews,  68  Ind. 
172.  Is  the  allegation  that  in  another  action 
between  the  same  parties  the  bnme  facta 
yreK  alleged  that  are  alleged  in  the  case  at 
bar,  equivalent  to  an  allegation  that  in  the 
former  action  the  cause  of  action  was  the 
same  am  that  alleged  in  tiie  complaint  to 
which  the  answer  is  addressed?  In  plead- 
ing a  former  adjudication  It  is  necessary 
to  allege  with  reasonable  certainty  (1)  that 
an  action  was  commenced  between  the  same 
parties  or  their  privies;  (2)  that  the  sub- 
ject-matter of  that  action  was  the  same 
as  that  embraced  in  the  action  to  which 
the  plea  is  addressed;  (3)  that  a  final  judg- 
ment was  rendered  in  the  former  action, 
—that  is,  it  must  be  a  fiiUal  settlement  of 
the  matter  in  issue  between  the  parties.- 
In  Wells,  Res.  Adj.  |  14,  it  is  said:  "The 
thing  demanded  must  be  the  same,  the  de- 
mand must  be  foimded  upon  the  same  cause 
of  action,  the  demand  must  be  between  the 
same  parties,  and  found  by  them  against 
each  other  In  the  same  quality."  In  Kltts 
T.  WiUson,  140  Ind.  004,  39  N.  B.  313,  the 
court  says:  "But  before  the  rule  of  former 
adjudication  can  be  invoked,  it  must  appear 
that  the  thing  demanded  was  the  same,  that 
the  demand  was  founded  upon  the  same 
causes  of  action,  that  It  was  between  the 
same  parties,  and  found  tor  one  of  them 
against  the  other  in  the  same  quality."  Of 
course,  the  plea  is  not  always  limited  to  the 
Issues  actually  made  and  the  facts  proven 
and  passed  upon,  but  may,  in  certain  cases, 
go  to  any  and  all  issues  or  facts  which  might 
properly  have  been  made  and  decided  m  that 
action.  Parker  v.  Obenchaln,  140  Ind.  211, 
39  N.  B.  869.  In  McFadden  v.  Ross,  lOS  Ind. 
512,  8  N.  E.  161,  it  was  said:  "The  proposi- 
tion that  the  judgment  of  a  court  having  ju- 
risdiction of  the  parties  and  the  subject-mat- 
ter is  conclusive  has  become  a  settled  max- 
im of  the  law.  This,  however,  means  noth- 
ing more  than  that  such  judgpient  Is  con- 
clusive upon  all  questions  which  were  or 
might  have  been  litigated  and  determined 
within  the  issues  before  the  court  Neither 
reason  nor  authority  lends  any  support  to  the 
view  that,  because  suitors  have  submitted 
certain  designated  matters  to  the  consldeta- 
tlon  of  a  court  the  tribunal  is  thereby  au- 
thorized to  determine  any  other  matter  in 
which  the  parties  may  be  interested,  wheth- 
er it  be  invoked  in  the  pending  litigation  or 
not  Persons  by  becMning  suitors  do  not 
place  themselves  for  all  purposes  under  the 
control  of  the  court  and  it  is  only  over  those 
particular  Interests  which  they  choose  to 
draw  in  question  that  a  power  of  judicial 
decision  arises."  Beaver  v.  Irwin,  6  Ind. 
App.  286,  33  N.  B.  462.  In  Jones  v.  Vert 
121  Ind.  140,  22  N.  E.  882,  the  conrt  says: 
"Ordinarily  four  things  must  .concur  before 
the  principles  of  res  adjadlcata  can  be  in> 


Digitized  by 


Google 


1034 


NORTHEASTERN  REPORTER.  Vol.  42. 


(Ind. 


Toked:  (1)  A  suit;  (2)  a  final  Jnd«;ment;  (3) 
identity  of  subject-matter;  (4)  Identity  of 
parties."  To  allege  that  the  same  facts  were 
alleged  in  the  former  action  as  are  alleged  in 
the  case  at  bar  does  not  necessarily  imply 
that  no  other  or  additional  facts  were  plead- 
ed In  the  former  action,  or  that  the  same 
issues  were  presented,  or  that  the  canses  of 
action  are  the  same.  The  same  facts  alleged 
In  the  complaint  before  ns  might  hare  been 
alleged  in  the  former  action,  and 'yet  other 
and  additional  facts  may  hare  been  pleaded 
which  would  have  made  an  entirely  differ- 
ent cause  of  action.  Without  the  Interven- 
tion of  this  plea  the  apiiellee  was  not  enti- 
tled to  prove  the  facts  which  tended  to  show 
a  former  adjudication  (Railway  Co.  ▼.  Can- 
ley,  119  Ind.  143,  21  N.  B.  646),  hence  it  can- 
not be  said  that  because  the  court  made  a 
special  finding  of  facts  the  error  in  oyerrul- 
•ing  the  demurrer  thereto  was  harmless. 

It  appears  from  the  facts  found  by  the 
court  that  the  appellant,  Susan  J.  Crum,  as 
the  wife  of  John  T.  Cmm,  was  the  owner 
of  the  undivided  one-third  of  lot  2  in  Wilson 
and  Johnson's  addition  to  the  town  of  Dun- 
reith.  In  Henry  county,  in  the  state  of  In- 
diana, such  title  haying  vested  in  her  upon 
the  sale  of  said  lot  on  execution  against  her 
husband  in  the  year  1881.  The  court  also 
finds:  "That  on  the  9th  day  of  January, 
1894,  in  the  circuit  court  of  Henry  county, 
Indiana,  the  plaintiff  (appellant)  herein  filed 
her  petition  for  partition  against  the  defend- 
ant (appellee)  in  this  action,  alleging  that  she 
and  the  defendant  were  the  owners  in  fee 
simple  of  and  tenants  in  common"  of  said 
lot  2  In  Wilson  and  Johnson's  addition,  that 
the  same  was  not  susceptible  to  division,  and 
asking  that  the  same  be  sold,  and  the  proceeds 
divided  between  them  according  to  their  re- 
spective interests;  that  the  appellee  filed  sev- 
eral answers  to  the  petition,  and  to  these  an- 
swers appellant  replied;  that  upon  the  issues 
thus  formed  the  cause  was  submitted  to  the 
court  for  trial,  and  at  the  request  of  the  par- 
ties the  court  made  a  special  finding  of  the 
facts,  with  Its  conclusions  of  law  thereon. 
The  court  then  sets  forth  a  number  of  facts 
found  by  the  court  on  that  trial,  none  of 
which  In  any  manner  affect  aj^ellant's  title, 
but  the  court  falls  to  find  what  conclusions 
of  law  the  court  drew  from  the  facts  thus 
found,  or  that  any  judgment  was  ever  ren- 
dered in  that  cause.  Unless  there  was  a  final 
judgment  rendered  in  that  action,  there  was 
no  adjudication  or  settlement  of  the  rights  of 
the  parties  thereto.  Under  the  facts  found 
by  the  court  in  its  special  finding  the  appel- 
lant was  the  owner  of  the  undivided  one- 
third  of  the  property  In  controversy,  unless 
her  rights  had  been  adjudicated  and  settled 
In  the  former  action.  The  court  failed  to 
find  any  facts  which  even  tended  to  show 
that  hM  rights  had  already  been  adjudged. 
If  no  Judgment  was  ever  rendered  In  the 
former  action,  there  was  no  adjudicatlMi  of 
her  rights.    The  facts  found  are  insufficient 


to  sustain  a  Judgment  in  favor  of  appellee. 
Judgment  reversed,  with  instructions  to 
grant  appellant's  motion  for  a  new  trial,  and 
with  leave  to  appellee  to  amend  his  fint  para- 
graph of  answer.  If  he  so  desires. 


(14  Ind.  App.  SH) 
STBBIiE  V.  HINSHAW  et  al. 
(Appellate  Court  of  Indiana.     Feb.  14,  1896.) 

RiOBT  TO  OpBN  and  CI.O8B — VERDICT — ReVICW. 

1.  In  an  action  on  a  note,  where  defendant 
alleges  breach  of  warranty  as  a  defense,  plaintiff 
cannot  acquire  the  right  to  open  and  close  bj  nn- 
necessarily  alleging  in  hia  complaint  and  reply 
that  he  purchased  for  a  valuable  consideration  be- 
fore maturity  withont  notice  of  any  defense. 

2.  The  objection  that  tlie  evidence  is  insuffi- 
cient to  support  the.  verdict  cannot  prevail,  where 
the  facts  necessary  to  support  the  verdict  may  be 
inferred  from  the  evidence,  and  the  verdict  has 
l>een  approved  by  the  trial  court 

Appeal  from  circuit  court,  Randolph  coun- 
ty; L.  J.  Monks,  Judge. 

Action  by  George  A.  Steele  against  Cyrus 
Hlnshaw  and  others  on  a  note.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  W.  Thompson  and  Jesse  Cannady,  for 
appellant    J.  S.  Engle,  for  appelleea 

DAVIS,  J.  This  was  an  action  brought  by 
the  appellant  against  the  appellees  on  a 
note  dated  April  16, 1891,  due  in  six  montlis, 
calling  for  $491,  and  payable  in  bank.  The 
appellant,  In  addition  to  the  necessary  aver- 
ments in  a  complaint  on  a  note,  alleges,  in 
substance,  that  he  purchased  the  note  for  a 
valuable  consideration  before  maturity  with- 
out any  notice  or  knowledge  of  any  defense' 
to  the  same.  In  the  first  and  second  para- 
graphs of  the  answer,  after  alleging  facts 
founded  upon  a  breach  of  warranty  suflS- 
cient  to  constitute  a  defense,  it  Is  averred,  in 
substance,  that  the  appellant  had  full  notice 
of  all  said  facts  at  the  time  he  purchased 
the  note.  In  his  reply  to  the  first  and  sec- 
ond paragraphs  of  the  answer,  the  appellant 
avers  that  he  purchased  the  note  in  due 
course  of  business  for  a  valuable  considera- 
tion and  before  the  maturity  thereof,  and 
without  any  notice  or  knowledge  whatever 
of  any  defense  to  the  note. 

The  first  question  presented  is  whether  the 
appellant  was  entitled  to  the  open  and  close. 
The  complaint  was  clearly  sufficient,  with- 
out any  averment  as  to  the  time  and  man- 
ner in  which  the  note  was  indorsed  to  the 
appellant  Assuming  that  the  answers  were 
otherwise  sufficient,  the  averments  therein 
on  this  question  may  be  regarded  as  sur- 
plusage. Granting,  as  counsel  for  the  appel- 
lant contend,  that  the  burden  of  the  issue 
was  upon  bim  to  prove  that  he  purchased 
the  note  before  maturity  for  a  valuable  ctm- 
■Ideratton  and  without  notice  of  the  defense, 
the  v>urden  did  not  rest  on  him  in  the  firstt 
instance,  but  arose  out  of  the  Issue  tendered 
bj  the  answer  and  reply.    He  was  not  re- 
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quired,  either  in  bla  complaint  or  on  tlie 
trial,  to  anticipate  the  defense.  This  nn- 
necessary  ayerment  in  the  complaint  did  not 
fflre  bim  the  right  to  the  open  and  close. 
So  far  as  any  objection  has  been  nrged  to 
the  answers,  they  sufBciently  allege,  in  our 
opini<Hi,  a  failure  of  consideration  growing 
out  of  a  breach  of  warranty. 

It  is  next  urged  that  the  evidence  la  in- 
■uffldent  to  sustain  the  verdict  Hon.  Lean- 
der  J.  Monks,  now  one  of  the  judges  of  the 
supreme  court,  presided  at  the  trial  in  the 
court  below.  Granting  that  the  evidence 
In  the  record  as  it  comes  to  us  is  not  clear 
on  the  question  whether  the  appellant  pur- 
cliased  the  note  before  maturity  without  no* 
tice  of  the  defense,  the  learned  trial  Judge 
held  it  was  sufilcient;  and,  moreover,  we 
are  satisfied  that  the  facts  and  circumstan- 
ces disclosed  by  the  evidence  were  sufficient 
to  warrant  the  inference  by  the  Jury  that  he 
did  not  purchase  the  note  before  maturity 
without  notice  of  the  defensei,  Judgment 
affirmed- 
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MIDLAND  KT.  CO.  v.  HOLLORAN  et  aL 
(Appellate  Ck>urt  of  Indiana.      Feb.  18,  1S96.) 

APPKXI/— RCVBBSAI. 

A  Judgment  will  not  be  reversed  to  enable 
«  party  to  recover  nominal  damagee  only. 

Appeal  from  circuit  court,  HamUt(Hi  county; 
R.  R.  Stephenson,  Judge. 

Action  by  the  Midland  Railway  Company 
against  John  Holloran  and  others  on  an  ap- 
peal bond.  From  a  Judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

W.  R.  Crawford,  U.  C.  Stover,  W.  R.  Fertlg, 
and  H.  J.  Alexander,  tae  appellant  Kane  & 
Kane,  for  appdlees. 

GAVIN,  0.  J.  On  May  16,  1888,  the  appel- 
lant recovered  Judgment  against  appellees 
Holloran  and  Ingerman,  who  prayed  a  term- 
time  appeal,  which  was  granted.  Within  the 
time  allowed,  they  filed  their  appeal  bond  in 
the  usual  form,  and  the  execution  which  tiad 
issued,  having  been  ordered  in,  was  returned. 
On  November  16,  1888,  the  transcript  was 
filed  in  the  supreme  court  but  In  1891  the 
appeal  was  by  order  of  the  court  dismissed. 
The  Judgment  remains  unpaid.  Appellant  as- 
serts Us  right  to  recover  the  amount  of  the 
Judgment  either  because  tho  appeal  was  not 
duly  prosecuted  by  reason  of  the  failure  to 
file  the  record  in  the  supreme  court  within  the 
time  allowed  by  law  to  perfect  the  term-time 
appeal,  or  upon  the  ground  that  the  bond  op- 
erated to  secure  the  due  prosecution  of  the 
appeal  finally  taken  but  subsequently  dismiss- 
ed. No  damage  is  shown  to  have  resulted 
from  the  stay  of  execution  during  the  60  days 
allowed  by  statute  for  perfecting  the  appeal. 
Assuming  that  the  bond  was  regularly  execut- 
ed and  valid,  the  decision  of  the  supreme 
court  In  the  recent  case  of  McKlnney  v.  Hart- 
man,  42  N.  B.  681,  is  conclusive  against  ap- 


peUant's  right  to  recover,  either  upon  the 
facts  found  or  upon  its  first  paragraph  of 
complaint  anything  more  than  nominal  dam- 
ages. A  Judgment  will  not  be  reversed  to 
enable  a  party  to  recover  nominal  damages 
only.  Wlmberg  v.  Schwegeuian,  97  Ind.  S28; 
Black  T.  Coan,  48  Ind.  385.  Since  the  evi- 
dence offered  and  rejected  was  directed  only 
to  establishing  the  validity  of  the  bond,  and 
we  assume  for  the  purposes  of  this  case  that 
it  was  valid,  there  was  no  harmful  error  (it 
any)  In  refusing  to  receive  it  Judgment  af- 
firmed. 

DAVIS,  J.,  did  not  participate 
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OBNTRAI/  UNION  TEL.  CO.  v. 
SWOVBLAND. 
(Appellate  Court  of  Indiana.     Feb.  12,  1896.) 

TSLEPHONS     COHPANIBS  —  PUBLIC    StaTIOKS     OH 

LoNO-DisTANos  Lines— Ddtt  to  Fdknish  Hbs- 

BBNGIIRS— LlABILITT  rOB  NbGUOBKCS    IN   SSBV- 
lOB — RiOBT  TO  ReSTKIOT  BT  ROLB— DAMAOBS. 

1.  It  is  the  duty  of  a  telephone  company  which 
maintaina  a  line  between  different  cities  and 
towns,  with  stations  in  such  towns  for  the  use  of 
the  public  on  payment  of  tolls,  to  furnish  a.  suita- 
ble measen^  service  for  the  purpose  of  notifying 
persons,  within  a  reasonable  distance,  when  its 
patrons  at  other  stations  desire  to  communicate 
with  them;  and  for  the  neglect  or  omission  of 
such  messengers  it  is  responsible  witliin  proper 
limits.     Gavin,  C.  J.,  dissenting. 

2.  While  a  telephone  company  has  the  right 
to  adopt  reasonable  mles,  a  regulation  that  it  will 
not  be  responsible  for  the  negligence  of  messengers 
sent  from  its  stations,  who  must  of  necessity  be  of 
its  selection  and  under  its  control,  but  that  tUey 
shall  be  deemed  the  agents  of  the  patron  at  whose 
instance  they  are  sent  is  void. 

3.  Where,  by  reason  of  the  delay  of  a  tele- 
phone company  in  calling  a  veterinary  surgeon  to 
its  station,  as  It  undertook  to  do,  he  lost  several 
hours  in  reaching  a  horse  to  attend  which  be  was 
called,  and  meantime  the  animal  died,  the  value  of 
the  horse  cannot  be  considered  as  an  element  of 
damages  in  an  action  by  its  owner  against  the 
telephone  company  for  negligence  in  failing  to 
sooner  place  him  in  commnnication  with  the  sur- 
geon; the  qnestion  as  to  whether  the  horse  would 
have  been  saved  had  the  messenger  taken  the  call 
at  once  being  entirely  a  matter  of  speculation. 

Appeal  from  circuit  court,  Blackford  coun- 
ty; B.  C.  Vaughan,  Judge. 

Action  by  Benjamin  Swoveland  against  ths 
Central  Union  Telephone  Company.  There 
was  Judgment  for  the  plalntitC,  and  defend- 
ant appeals.    Reversed. 

Bayless,  (Jeunther  &  Clark,  for  appellant 
(Jantwell,  Cantwell  &  Simmons,  for  appellee. 

REINHARD,  J.  The  appellee  brought  this 
action  against  the  appellant  in  the  court  be- 
low for  damages.  The  complaint  is  In  two 
paragraphs.  In  the  first  paragraph,  the  ap- 
pellee sought  to  recover  the  statutory  penal- 
ty for  failure  to  supply  appellee  with  tele- 
phone connections  and  facilities  without  dis- 
crimination or  partiality.  During  the  prog- 
ress of  the  trial,  the  first  paragraph  of  ths 
complaint  was  dismissed.  The  second  para- 
graph is  as  follows:   "For  a  second  and  furw 
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tber  caose  of  action,  the  plaintlfl,  complain- 
ing of  the  defendant,  says:  That  on  the 
20th  day  of  April,  1893,  the  defendant  was, 
and  for  a  long  time  prior  thereto  had  been, 
and  still  Is,  a  telephone  company,  with  wires 
partly  within  said  state,  and  eilgaged  in  a 
general  telephone  business,  and  in  furnishing 
telephone  connections  and  facilities  for  the 
public  goierally  for  hire;  and  that  the  de- 
fendant at  such  times  had,  and  still  has, 'a 
line  of  telephone  wires  extending  from  the 
town  of  Hartford  City  to  the  town  of  Mont- 
peller,  in  said  county,  and  had  at  each  of 
said  places  agents  employed  for  the  pur- 
pose of  supplying  the  public  generally  with 
telephone  connections  and  facilities  for  hire; 
and  that,  as  a  part  of  the  business  of  the 
defendant  at  said  places,  it  also  nndolook 
and  agreed,  for  a  compensation  to  bte  agreed 
upon  before  the  performance  of  the  service, 
to  send  messengers  for  such  persons  as  any 
one  might  desire  to  communicate  with 
through  such  telephone.  That  on  said  day 
the  plaintifF  was  the  owner  of  a  very  fine 
horse,  which  was  then  and  there  reasonably 
worth,  and  was  of  the  value  of,  one  hundred 
and  fifty  dollars;  and  that  on  the  morning 
of  said  day  said  horse  became  sick.  That 
one  Ithamer  Rhine  was  then  and  there  a 
veterinary  surgeon,  residing  in  the  said 
town  of  Hartford  City,  and  having  his  place 
of  business  in  said  town,  and  within  less 
than  one-eighth  of  a  mile  of  the  defendant's 
telephone  oflSce  in  said  Hartford  City.  That 
on  the  morning  of  said  day,  and  after  his 
said  horse  became  sick,  the  plaintiff,  then  de- 
siring the  service  of  said  Bhine  in  the  treat- 
ment of  his  said  horse,  and  desiring  to  com- 
mnnicate  with  him  by  telephone,  and  to  in- 
form him  of  the  sickness  of  his  said  horse 
and  of  his  desire  to  secure  the  services  of 
said  Rhine  to  at  once  visit  and  treat  his 
said  horse,  called  at  the  office  of  the  defend- 
ant in  said  town  of  Montpelier,  during  the 
usual  business  hours  of  the  defendant  at 
said  town  of  Montpelier  and  Hartford  City, 
to  wit,  at  half  past  seven  o'clock  in  the  aft- 
ernoon, and  notified  the  defendant's  agent 
at  said  Montpelier,  Indiana,  that  he  desired 
to  at  once  communicate  with  Ithamer  Rhine, 
a  veterinary  surgeon  at  said  Hartford  City, 
and  that  he  also  desired  to  have  a  messen- 
ger sent  at  once  for  said  Rhine  by  the  de- 
fendant's agent  at  said  Hartford  City,  and 
farther  stated  to  said  agent  that  it  was 
very  important  that  he  should  communicate 
with  said  Rhine  at  once,  as  that  he  (the 
plaintiff)  had  a  very  sick  horse  which  he  de- 
sired said  Rhine  to  visit  and  treat;  and  the 
d^endant,  by  its  said  agent  at  said  Mont- 
pelier, then  and  there  agreed  with  the  plain- 
tiff that,  for  the  sum  of  thirty-five  cents  to 
be  paid  by  the  plaintiff,  the  defendant  would 
at  once  send  a  messenger  from  the  defend- 
ant's office  at  Hartford  City  for  said  Rhine, 
mM  that  the  plaintiff  would  have  the  privi- 
lege of  communicating  with  said  Rhine  over 
Vxe  defendant's  said  vrires,  which  said  snm 


the  plaintiff  offered  to  pay,  and  did  pay, 
the  defendant.  But  the  plaintiff  says  that 
the  defendant  failed  and  neglected  to  at  onc< 
send  a  messenger  for  said  Rhine  as  agreed, 
and  continued  to  fall  and  neglect  to  send 
for  him  for  the  space  of  five  hours,  although 
said  Bhlne  and  his  said  place  of  business 
were  well  known  to  the  defendant's  said 
agent  at  Hartford  City,  and  although  said 
Rhine  was  during  all  ot  the  said  time  at  his 
said  place  of  business.  The  plaintiff  further 
avers  that  his  said  hone  was  at  said  time 
within  one  mile  of  said  town  of  Montpelier; 
and  that  said  Montpelier  and  Hartford  City 
were  each  on  the  line  of  railway  known  as 
the  Ft  Wayne,  Cincinnati  &  Lonisville 
Railroad,  and  were  but  toi  (10)  miles  apa-t; 
and  that  the  regular  passenger  train  froui 
said  Hartford  City  to  said  Montpelier  passed 
through  said  town  of  Hartfwd  City  at  ten 
o'clock  on  said  morning,  and  arrived  at  said 
Montpelier  fifteen  minutes  thereafter.  And 
the  plaintiff  fnrthw  avers  that.  If  the  defend- 
ant's said  agent  at  Hartford  City  had  sent 
its  messenger  for  said  Rhine  as  agreed,  the 
plaintiff  could  and  would  have  communicat- 
ed with  him  In  time  to  have  enabled  said 
Rhine  to  arrive  at  said  Montpelier  on  said 
morning  train;  and  that  said  Rhine  could 
and  would  have  been  able  to  visit  and  treat 
his  said  horse  in  time  to  have  saved  its  life; 
and  that,  if  said  Rhine  had  arrived  on  said 
train,  he  could  and  would  have  saved  the 
life  of  said  horse;  but  that,  owing  to  the 
failure  of  the  defendant  to  send  its  messen- 
ger for  said  Rhine  as  agreed,  said  Rhine  did 
not  receive  word  that  the  plaintiff  desired  to 
commnnlcate  with  him  until  twelve  o'clock 
of  said  day;  and  that,  although  said  Rhine 
at  once  attempted  to  reach  said  horse  in 
time  to  treat  it,  be  did  not  arrive  until  after 
the  death  of  said  horse.  Plaintiff  says  that 
he  did  all  in  his  power  to  save  the  life  of 
said  horse,  but  that,  owing  to  the  absence 
of  any  one  skilled  in  the  art  of  veterinary 
surgery,  said  horse  died  before  the  arrival 
of  said  surgeon.  Wherefore  the  plaintiff  de- 
mands judgment  against  the  defendant  on 
this  paragraph  of  complaint  for  the  sum  of 
¥150,  and  in  all  fOr  two  hundred  and  fifty 
dollars,  and  for  all  other  proper  relief. "  To 
the  foregoing  paragraph  of  the  complaint, 
the  appelant  filed  a  demurrer,  on  the 
ground  of  the  insufficiency  of  said  paragraph 
to  constitute  a  cause*  of  action.  The  demur- 
rer was  overruled,  and  the  appellant  ex- 
cepted. 

Appellant  filed  an  answer  in  two  para- 
graphs, the  first  of  which  was  the  general 
denial.  The  second  paragraph  of  the  answer 
reads  as  follows:  "For  further  and  second 
paragraph  of  answer  to  each  paragraph  of 
plaintiff's  ^complaint,  defendant  says  that  it 
admits  that  it  is  a  telephone  company,  and 
had  on  said  20th  day  of  April,  1893,  telephone 
wires  exten<flng  from  Hartford  City,  in  said 
county,  to  Montpelier,  and  had  at  each  of 
said  places  agents  with  dnties  prescribed  by 
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tbe  rules  and  regulations  of  said  company. 
Defendant  avers  tliat,  at  botli  said  local  of- 
fices at  Hartford  City  and  at  Montpelier,  It 
had  posted,  In  a  conspicuous  place  therein, 
a  special  notice  to  tbe  public,  printed  in  plain 
and  concise  langruage,  containing  certain 
rules  and  regulations  for  the  use  of  the 
patrons  of  said  office  and  those  desiring  to 
transmit  messages  through  its  telephone,  and 
has  had  the  same  printed  and  posted  as 
aforesaid  for  a  long  time,  to  wit,  five  years 
(a  copy  of  which  special  notice  to  the  public 
and  mles  and  r^ulations,  marked  'Exhibit 
A,'  is  herewith  filed,  and  made  a  part  of  this 
paragraph  of  answer);  that  by  the  said  no- 
tice to  the  public,  which  was  printed  and 
posted  In  said  offices  at  said  time  as  afore- 
said. It  was  provided  that  the  patrons  of  de- 
fendant should  be  present  personally  at  the 
time  the  communication  Is  had  by  the  par- 
ties and  principals  desiring  to  ase  tele- 
phones; that  the  defendant  did  not  under- 
take to  transmit  and  deUver  messages,  and 
would  not  be  responsible  for  such  business, 
and  that  any  person  assisting  in  the  conver- 
sation would  do  so  as  the  agent  and  employfi 
of  the  patron,  and  not  of  the  defendant;  that 
said  printed  notice  In  the  office  of  defendant 
at  Montpelier,  Indiana,  was  printed  on  a 
card  in  large,  legible  tyi;>e,  and  was  posted  in 
a  conspicuous  place,  where  the  same  could 
be  seen  by  the  public  and  by  plaintiff  herein, 
and  the  same  was  seen  and  read  by  tbe 
plaintiff  herein;  that  defendant  admits  that 
plaintiff  called  at  its  office  in  the  town  of 
Monpeller  on  said  date,  but  it  alleges  that 
plaintiff  left,  with  defendant's  agent  thereat, 
a  verbal  message,  as  set  fbrth  in  each  para- 
graph of  complaint,  and  thereupon  left  and 
departed  from  said  town  of  Montpelier,  In- 
diana, with  instructions  to  defendant's  agent 
thereat  to  deliver  the  said  message  through 
defendant's  agent  at  Hartford  City,  Indiana, 
to  said  veterinary  surgeon;  that  when  plain- 
tiff left  said  town  of  Montpelier,  and  In- 
formed and  left  the  said  message  with  the 
agent  of  defendant  of  said  town,  that  the 
said  agent  of  Montpelier,  Indiana,  as  well  as 
the  agent  at  Hartford  City,  in  the  matter  of 
delivery  of  said  message  to  said  veterinary 
surgeon,  by  said  rules  and  regulations  of 
said  defendant,  and  which  plaintiff  well 
knew,  became  and  was  thereby  constituted, 
appointed,  and  were  the  agents  of  plaintifl 
herein  as  the  patron  of  defendant,  and  'in 
no  wise  defendant's  agent  in  said  matter.' 
Defendant  avers  that  when  said  veterinary 
surgeon  received  the  said  message,  and  the 
same  was  delivered  to  him,  he  received  the 
same  from  the  bgent  of  tbe  plaintiff,  ajid 
not  from  the  agent  of  this  defendant;  that, 
under  the  said  rules  and  regulations  of  this 
defendant,  it  did  not  undertake  to  deliver 
said  message,  or  any  message,  out  of  its  of- 
fice; that,  at  the  time  the  operator  and  agent 
at  Hartford  City  undertook  and  agreed  to 
deliver  said  message  to  said  veterinary  sur- 
geon, be  did  so  under  an  express  employ- 


ment with  the  plaintiff  for  a  consideration  of 
ten  cents,  and  solely  as  the  agent  of  the 
plaintiff,  and  not  in  any  way  or  manner  as 
agent  of  tills  defendant.  Defendant  avers 
that  it  did  not  use  any  discrimination  against 
tbe  plaintiff,  nor  did  it  intend  doing  so;  and 
that  by  reason  of  the  failure  of  the  plaintiff 
to  be  present  and  communicate  with  tbe  said 
veterinary  surgeon  personally,  and  as  re- 
quired by  its  reasonable  printed  rules  and 
regulations,  that  the  said  message  was  de- 
livered by  his  (plaintifTs)  agent,  and  that 
any  delay  in  consequence  thereof  was  done 
or  catised  to  be  done  by  defendant  (plaintiff)'. 
Wherefore  defendant  demands  Judgment  for 
costs."  With  the  foregoing  pleading  the  ap- 
pellant filed  what  is  designated  as  "iLxhlblt 
A,"  but,  as  this  paper  is  set  ont  In  hsec  verba 
in  the  next  paragraph  of  answer,  we  omit 
It  here. 

Afterwards  the  appellant  filed  a  third  para- 
graph of  answer,  which  is  as  follows: 
"Comes  now  the  defendant,  and  for  a  third 
and  additional  paragraph  of  answer  to  the 
plaintiff's  complaint,  and  to  each  paragraph 
thereof,  and  says:  That  it  admits  that  on 
the  20th  day  of  April,  1892,  and  for  a  long 
time  prior  thereto,  it  bad  been,  and  still  is,  a 
corporation  owning  and  operating  a  tele- 
phone line,  with  wires  and  telephone  Instru- 
ments, within  the  state  of  Indiana,  and  was 
engaged  in  the  general  telephone  business 
in  furnishing  telephone  connections  for  its 
subscribers  and  the  public  for  hire.  That  it 
bad  a  telephone  wire  extending  from  tbe 
town  of  Hartford  City  to  the  town  of  Mont- 
pelier, in  said  Blackford  county,  Indiana,  and 
at  each  of  said  places  bad  an  agent  employed 
for  tbe  purpose  of  attending  said  telephone 
instruments,  and  providing  for  telephone 
connection  and  facilities.  Defendant  says 
that  the  sole  duty  of  its  said  agent  was  to 
attend  the  said  instruments,  and  collect  the 
fixed  charges  for  the  use  of  Its  Instruments 
by  the  public  and  its  patrons.  That,  as  such 
corporation,  it  had  adopted  certain  rules  for 
the  management  and  conducting  of  its  busi- 
ness, which  rules  were  necessary  and  reason- 
able ones.  That  at  the  date  alleged  in  said 
plaintiff's  complaint  and  in  each  paragraph 
thereof,  the  said  defendant  had  posted  in  a 
conspicuous  place  in  Its  office  and  rooms  in 
the  said  town  of  Montpelier  and  the  said 
town  of  Hartford  City,  where  its  said  tele- 
phone instruments  were  located,  a  large  post- 
er, printed  in  large,  plain  type,  printed  upon 
a  cardboard,  its  rules  and  'Special  Notice  to 
the  public,'  which  rules  and  notice  were  In 
the  words  and  figure,  to  wit:  'Form  48  A. 
Central  Union  Telephone  Company.  Special 
Notice  to  the  Public.  Frequent  applications 
are  made  to  this  company's  employes  for  the 
transmission  and  delivery  of  verbal  messages 
for  toll-line  patrons;  but  while  the  company 
desires  to  afford  every  practicable  accom- 
modation to  the  public,  the  use  of  Its  lines  Is 
authorized  only  for  i>atrons  personally,  the 
principals  to  a  communication  being  present 
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at  the  telephone.  The  company  does  not  un- 
dertake to  transmit  and  deliver  messages, 
and  will  not  be  responsible  for  such  business. 
Any  person  who  assists  conversation  does  so 
as  the  agent  m*  employ^  of  the  patron,  and 
not  of  the  telephone  company.  No  refund 
will  be  allowed  unless  claimed  within  twen- 
ty-four hours  after  an  unsatisfactory  service. 
The  company's  advertised  rate  for  toll  serv- 
ice covers  in  each  case  but  one  connection 
and  retention  of  the  line,  not  to  exceed  five 
minutes.  An  additional  charge  at  the  same 
rate  will  be  made  for  each  successive  period 
of  five  minutes  or  fractional  part  thereof.  F. 
6.  Beach,  General  Supt.  Chicago,  December 
1, 1888.'  Defendant  further  says  that  its  said 
agent  at  the  town  of  Montpeller,  in  com- 
municating the  plalntlflTs  message  to  the 
■aid  agent  at  Hartford  Oity,  waa  not  the 
agent  of  this  defendant,  but  was  for  that 
purpose  the  agent  of  plaintiff;  and  that  its 
agent  at  BCartford  City,  In  receiving  said 
message,  did  so  solely  as  the  agent  of  the 
plaintlfl^  and  was  not  in  that  matter  the 
agent  of  tbia  defendant.  Defendant  further 
Bays  that,  in  delivering  messages  received 
over  its  wires  and  by  its  telephone  instru- 
ment, the  same  is  taken  by  the  messenger  as 
the  agent  of  the  patron,  the  person  sending 
the  same,  under  such  arrangement  as  may 
be  effected  between  such  persons,  and  not 
as  the  agent  of  the  defendant;  that  the  said 
agent  at  Hartford  City,  in  undertaking  or 
agreeing  to  deliver  the  plaintiff's  message  to 
said  veterinary  surgeon,  did  so  between  the 
plaintiff  and  the  said  agent  at  Hartford  City, 
of  twenty -five  cents;  that  the  defendant, 
nndw  Its  rules  and  regulations,  received  no 
part  or  parcel  of  the  fee  in  compensation 
pald.for  the  delivery  of  message  from  Its  of- 
fices, and  had  no  interest  whatever  therein, 
but  that  said  fee  and  consideration  belongs 
wholly  to  the  person  whom  the  patrons  or 
plaintiff  may  employ  for  such  service.  De- 
fendant further  says  that  the  acts  of  negli- 
gence charged  in  the  plaintiff's  complaint, 
and  in  each  paragraph  thereof,  were  solely 
the  negligence,  and  default,  if  there  was  any, 
of  the  plaintiff's  agent,  who.  In  the  perform- 
ance of  said  service,  or  failure  to  perform  the 
same,  or  in  his  agreement  to  render  such 
message  service,  was  acting  solely  as  plain- 
tiff's agent.  Wherefore  defendant  asks  judg- 
ment for  its  costs." 

To  each  of  the  foregoing  answers  appellee 
filed  a  demurrer,  which  was  by  the  court  sus- 
tained, and  proper  exceptions  were  taken. 
The  cause  was  twice  tried  by  a  Jury,  the  last 
time  resulting  in  a  verdict  in  favor  of  the  ap- 
pellee, upon  which  judgment  was  rendered 
over  appellant's  motion  for  a  new  trial.  The 
questions  presented  by  the  record  arise  on  the 
ruling,  of  the  trial  court  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  com- 
plaint, in  sustaining  the  demurrer  to  the  sec- 
ond and  third  paragraphs  of  the  answer,  and 
In  overruling  the  motion  for  a  new  trial.  Ap- 
pellant has  assigned  many  reasons  for  a  new 


trial,  among  which  are  the  giving  of  certain 
Instructions,  the  refusal  to  give  others,  and 
the  giving  of  still  others  as  modified,  the  in- 
sufficiency of  the  evidence  to  sustain  the  ver- 
dict, and  that  the  damages  assessed  are  ex- 
cessive. Following  the  method  of  discussion 
adopted  by  appellant's  counsel,  we  shall  no- 
tice the  several  alleged  erroneous  mlings  to- 
gether. 

The  first  contention  of  appellant's  conoad  is 
that  "It  was  not  a  duty  of  the  appellant  com- 
pany to  furnish  messenger  service  to  notify 
the  person  with  whom  the  appellee  desired  to 
communicate  that  he  was  wanted  at  the  tel- 
ephone."   Counsel  on  both  sides  agree  that 
the  exact  question  here  presented  has  never 
been  decided  in  this  state,  and  we  may  add 
that,  so  far  as  we  are  informed.  It  has  never 
been  decided  by  any  court  of  last  resort.    The 
question  is  therefore  of  more  than  ordinary 
importance.    The  telephone  Is  a  new  and  mod- 
em Invention,  and  the  adjudicated  cases  con- 
cerning it  are  comparatively  few.     In  many 
respects  It  serves  the  same  purpose  as  tbe 
telegraph,   and   yet   in   other  particulars   It 
serves  different  purposes.     Telegraph  compa- 
nies are  sometimes  regarded  by  the  law  as 
common  carriers  for  the  purpose  of  transmit- 
ting and  delivering  messages  from  one  point 
to  another.     Like  common  carriers  of  freight 
and  passengers,  telegraph  companies  have  ca<- 
taln  public  duties  to  perform  towards  those 
with  whom  they  transact  business.     The  law 
defines  those  duties,  and  demands  their  per- 
formance, regardless  of  the  contract  that  may 
be  entered  Into  between  them  and  their  pa- 
trons.   Thus,  while  a  common  carrier  may 
contract  for  exemption  from  liability  for  cer- 
tain acts,  it  never  can  relieve  Itself  from  sacb 
liability  by  contract  on  account  of  its  own 
nej^igence.    This    rule    applies   with    equal 
force  to  telegraph  and  telephone  companies. 
The  telegraph  is  an  instrumentality  of  such  a 
public  character  as  to  Justify  in  Its  behalf 
the  exercise  of  the  right  of  eminent  domain; 
and  the  same  Is  true  of  the  telephone  where 
It  is  not  wholly  a  private  affair,  tbe  use  of 
which  Is  denied  to  the  public.    State  v.  Amer- 
ican &  E.  Commercial  News  Co.,  43  N.  J. 
Law,  381.    Both  telegraph  and  telephone  com- 
panies  are  engaged   in   business   connected 
with  the  public  interest,  and  hence  the  state 
is  authorized  in  a  large  measure  to  dictate 
the  manner  and  terms  of  transacting   such 
business.    While  It  may  be  true  that  tele- 
graph and  telephone  companies  do  not  occu- 
py the  exact  legal  status  of  common  carrtera 
of  passengers  and  freight,  yet  they  bear  a 
strong  analogy  to  these.    Thus,  the  rule  whidi 
applies  to  common  carriers   that,    although 
they  may  not  be  Insurers,  yet  they  are  boxuid 
to  serve  the  public  with  Impartiality  and  dil- 
igence in  the  discharge  of  their  duties,  ap- 
plies equally  to  telegraph  and  teleph(MW  com- 
panies.    All  such  companies  are  quasi  public 
servants,  and  the  law  makes  it  their  duty  to 
serve  the  public  Impartially  and  in  good  TtLlth. 

As  we  have  seen,  the  object  and  purpose 
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for  which  tdegraph  companies  exist  Is  the 
transmission  of  messages  from  one  person  to 
another  by  means  of  certain  electric  wires 
and  instruments.  Incidental  to  their  service 
is  the  delivery  within  reasonat)le  limits  of  the 
messages  which  they  undertake  to  transmit 
Telephone  companies  exist  not  so  much  for 
the  purpose  of  conveying  messages  as  to  af- 
ford their  patrons  who  may  desire  to  do  so  the 
opportunity  of  carrying  on  conversation  with 
each  other.  This  is  done  also  by  means  of 
electric  wires  and  instruments,  but  these,  ub- 
llke  the  telegraph  wires  and  instruments,  af- 
ford the  communication  by  means  of  trans- 
mitting sound  beyond  the  limits  of  ordinary 
andiblUty.  The  telephone,  although  of  com- 
paratively recent  Introduction  into  the  busi- 
ness and  commercial  world,  has  become  al- 
most indispensable  as  a  vehicle  of  public  In- 
tdllgence,  and  those  who  operate  It  are  sub- 
ject to  all  the  legal  duties  and  obligations  de- 
volving upon  other  quasi  public  servants, 
whether  such  duties  and  obligations  arise 
from  the  common  law  or  are  created  by  the 
statutes  of  the  state  or  both.  In  onr  own 
state  the  statute  makes  it  the  duty  of  every 
telephone  company  within  its  local  limits  to 
supply  apidlcants  with  telephone  connections 
and  facilities  without  discrimination  or  par^ 
tlallty,  provided  snch  applicants  comply  with 
the  reasonable  regulations  of  the  company. 
Rev.  St.  1804,  {  6529.  That  such  companies 
have  the  right  to  make  reasonable  regulations 
for  the  purpose  of  carrying  on  their  business 
Is  thus  expressly  recognized  by  the  statute, 
but  they  have  the  right  to  do  so  independent- 
ly of  statutes.  Such  rules  and  regulations  as 
they  might  adopt,  however,  must  be  reasona- 
ble, and  cannot  have  the  effect  of  relieving  the 
company  of  the  duties  and  obligations  which 
it  owes  its  patrons  by  means  of  its  puMic 
ctiaracter.  25  Am.  &  Eng.  Bnc.  Law,  775  et 
seq.;  Central  Union  TeL  Cio.  v.  State,  118  Ind. 
194,  19  N.  B.  604.  As  was  said'  by  McBrlde, 
J.,  In  City  of  Rushville  v.  Rushvllle  Natural 
Oas  Co.,  132  Ind.,  at  page  584.  28  N.  B.  853: 
"It  Is  too  well  settled  to  be  longer  the  sub- 
ject of  controversy  that,  where  the  owner  of 
property  devotes  it  to  a  use  in  which  the  pub- 
lic have  an  Interest,  he  must,  to  the  extent 
of  the  Interest  thus  acquired  by  the  public, 
submit  to  the  control  of  such  property  by  the 
public  for  the  common  good."  That  telephone 
companies  are  regarded  as  quasi  public  serv- 
ants in  their  relation  to  the  state  is  thus  terse- 
ly declared  by  Niblack  J.,  in  Hockett  v. 
State,  1(»  Ind.  250,  257.  5  N.  B.  178:  "The 
telephone  Is  one  of  the  remarkable  produc- 
tions of  the  present  century,  and,  although 
Its  discovery  Is  of  recent  date,  it  has  been  in 
use  long  enough  to  have  attained  well-deflned 
relations  to  the  general  public.  It  has  become 
as  much  a  matter  of  public  convenience  and 
of  public  necessity  as  were  the  stage  coach 
and  sailing  vessel  a  hundred  years  ago,  or  as 
the  steamboat,  the  railroad,  and  the  telegraph 
have  become  In  later  years.  It  has  already 
become  an   Important  Instrument   of   coo^ 


merce.  No  other  known  device  can  supply 
the  extraordinary  facilities  whlcf^  it  affords. 
It  may  therefore  be  regarded,  when  relative- 
ly considered,  as  an  indispensable  Instrument 
of  commerce.  The  relations  which  it  has  as- 
sumed towards  the  public  make  it  s  common 
carrier  of  news,  a  common  carrier  in  the  sense 
in  which  the  telegraph  Is  a  common  carrier, 
and  impose  upon  it  certain  wdl-deflned  obli- 
gations of  a  public  character.  All  the  instru- 
ments and  appliances  used  by  the  telephone 
company  In  the  prosecution  of  Its  business 
are  consequently,  in  legal  contemplation,  d»' 
Toted  to  a  public  use." 

It  is  one  of  the  appellant's  regulations  that 
it  will  not  nndertake  to  deliver  messages, 
and  that  any  person  who  assists  in  conver- 
sation does  so  as  the  agent  and  employe  of 
the  patron,  and  not  of  the  company.  As- 
suming that  the  appellant  had  a  right  to 
make  and  enforce  such  a  regulation,  and 
that  the  same  Is  reasonable,  and  not  against 
public  policy,  we  do  not  think  the  complaint 
proceeds  upon  the  theory  that  the  appellant 
failed  to  deliver  a  message,  but  on  the  the- 
ory that  appellant  failed  to  notify  Dr.  Rhine, 
at  Hartford  City,  tbiat  his  presence  was  de- 
sired at  the  telephone.  There  are  two  kinds 
of.  telephone  service  which  the  appellant 
has  nndertaken  to  perform  for  the  pnblia 
One  is .  accomplished  by  means  of  instru- 
ments placed  In  the  residences  or  places  of 
business  of  the  patrons  for  their  private  and 
personal  enjoyment  and  benefit,  and  It  needs 
no  agent  or  messenger  to  carry  snch  service 
into  execution  except  the  operator  of  the 
central  ofiQce.  These  Instruments  are  fur- 
nished by  the  company  in  consideration  of 
a  fixed  periodical  rental,  paid  by  the  patron. 
The  other  Is  what  is  denominated  "toll.servf- 
ice,"  and  Is  rendered  by  placing  at  the.dl^ 
poeal  Off  the  patron  at  the  transmitting  sta^ 
tlon,  and  the  one  at  the  receiving  station, 
instruments  connected  by  electric  wires,  by 
means  of  which  the  two  are  enabled  to  car- 
ry on  a  conversation.  To  render  the  latter 
service  effective,  it  Is  necessary,  of  course, 
that  there  should  be  some  one  at  the  receiv- 
ing station  ready  to  notify  the  person  with 
whom  it  is  desired  by  the  patron  at  the 
transmitting  station  to  converse,  unless  such 
person  should  himself  be  in  possession  of  a 
telephone  Instrument  at  his  residence  or 
place  of  business  which  Is  connected  with 
the  main  line.  The  person  who  is  usually 
sent  out  to  look  up  the  party  wanted  at  the 
Instrummt  is  called  a  "messenger,"  and  Is 
generally.  If  not  universally,  supplied  by  the 
telephone  company;  for,  if  the  patron  who 
desires  to  be  placed  In  communication  with 
the  party  at  the  receiving  station  were  him- 
self required  to  send  out  and  have  such 
party  brought  to  the  station  and  to  the 
instrument,  the  service  would  be  practical- 
ly worthless  to  him.  Hence,  we  take  It 
that  it  was  a  part  of  the  duty  of  the  appel- 
lant. In  connection  with  Its  toll  service.  If 
Dr.  Rhine  resided  within  a  xeasonable  dis- 
tance from  the  station  at  Hartford  City,  to 
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«end  s  messenger  to  blm,  and  inform  blm 
that  h«  was  wanted  at  the  telephone.  We 
are  therefore  of  opinion  that  the  person  to 
whom  was  Intrusted  the  duty  of  notifying 
Dr.  Rhine  that  there  was  a  call  for  him  at 
the  telephone  was  the  agent  of  the  appel- 
lant, and  not  of  the  appellee,  and  that,  with- 
in reasonable  limits,  the  appellant  Is  respoa- 
■Ible  for  his  acts  and  omissions,  the  same  aa 
a  telegraph  company  would  be  for  the  con- 
duct of  its  messenger  to  whom  it  had  In- 
trusted the  delivery  of  a  telegram.  If,  there- 
fore, the  appellant  had  undertaken,  by  its 
roles  and  regulations,  to  exempt  itself  from 
UaUIity  for  the  conduct  of  such  messenger, 
by  providing  that  the  latter  should  be  re- 
garded as  the  agent  of  the  patron  desired  to 
be  placed  in  communication  with  the  patron 
at  the  receiving  station,  such  a  rule  or  regu- 
lation would  be  in  violation  of  the  duty  the 
appellant  owes  t»  the  public,  and  would  be 
▼old.  But  we  do  not  Interpret  the  rule  pro- 
mulgated by  the  company,  and  relied  upon 
here,  as  an  attempt  to  escape  liability  for 
messenger  service  in  proper  cases,  but  as  a 
provision  that  it  will  not  undertake  to  trans- 
mit and  deliver  verbal  messages  beyond  its 
telephone  stations,  which  is  quite  a  different 
matter.  The  gravamen  of  the  complaint 
here,  however,  ia  not  the  failure  to  deliver 
a  verbal  message,  bnt  the  failure  to  bring 
Dr.  Rhine  to  the  telephone  office,  so  aa  to 
enable  the  appellee  at  Montpeller  to  be  pla- 
ced in  telephone  communication  with  him  at 
Hartford  City.  We  grant  that,  if  the  ap- 
pellant had  adopted  a  rule  that  It  would 
not  undertake  to  call  persons  to  the  tele- 
phone whose  place  of  business  or  residence 
was  so  remote  from  the  station  as  to  ren- 
der it  unreasonable  that  it  should  be  re- 
Sinlred  to  find  them,  such  a  rule  would  be 
reasonable,  and  could  be  enforced.  Possibly, 
appellant,  even  without  such  a  rule,  could 
not  l>e  required  to  send  out  for  a  person  who 
.a  to  be  found  at  too  great  a  distance  from 
the  station.  Bnt  appellant  does  not  deny 
its  liability  upon  any  such  ground.  Indeed, 
it  is  not  contended  that  Dr.  Bhine  was  not 
within  a  very  short  -distance  of  the  tele- 
phone station  when  he  was  called  for  by 
the  api>ellee,  and  the  only  ground  upon 
which  the  appellant  seeks  to  avoid  liability 
is  that  It  iB  not  responsible  for  the  negli- 
gence of  the  messenger  in  calling  Bblae. 
We  do  not  think  the  appellant's  position  ten- 
able, and  must  hold  that  it  was  a  part  of 
its  public  duty,  under  the  facts  of  this  case, 
to  place  the  parties  in  communication  with 
each  other  within  a  reasonable  time  after 
its  agents  were  informed  of  the  nature  of 
the  service  desired,  and  had  undertaken  for 
a  stipulated  consideration  to  furnish  such 
service.  The  complaint  is  sufficient  More- 
over, It  cannot  be  denied  that  in  the  present 
case  the  contract  itself  provided  tliat  the 
appellant  should  send  a  messenger  for 
Bhine,  and  bring  him  to  the  telephone.  At 
leut,  tfcia  is  what  the  complaint  alleges,  and 


there  is  evidence  tending  to  prove  sneb  al- 
legation. If,  then,  the  appellant  undertook 
to  perform  such  messenger  service  by  tba 
terms  of  its  contract,  and  failed  to  do  so,  It 
would  be  liable  for  a  violation  of  the  con- 
tract, whether  its  duty  to  the  public  required 
it  to  render  such  service  or  not 

What  we  have  said  disposes  also  of  tiie 
second  point  made  by  the  appellant's  coon- 
sel  against  the  appellee^s  right  of  recovery, 
viz.  that  appellant  has  the  right  to  adopt  and 
promulgate  reasonable  rules  and  regulations 
for  the  management  of  its  business. 

The  next  and  last  contention  of  the  appel- 
lant is  that  even  if  it  was  the  duty  of  appel- 
lant to  send  a  messenger  for  the  veterinary 
surgeon,  and  that  it  was  guilty  of  negligence 
in  the  performance  of  this  duty,  the  evidence 
does  not  show  that  such  negligence  was  the 
proximate  cause  of  the  death  of  the  horse; 
that  the  damages  are  too  remote,  speculative; 
and  conjectural;  and  that,  therefore,  the  ap- 
pellant was  in  no  event  entitled  to  recover. 
It  Is  argued  in  this  connection  that  whether 
the  life  of  the  horse  might  have  been  saved 
had  Dr.  Rhine  been  promptly  notlfled  Is  a 
matter  of  mere  chance^  conjecture,  and  spec- 
ulation. The  animal  was  a  mare,  about 
eight  years  old,  and  was  carrying  a  colt 
She  had  been  used  in  hauling  up  to  the  day 
before  she  died.  About  4  o'clock  in  the  morn- 
ing, appellee  went  to  the  stable,  and  found 
that  the  mare  had  foaled  a  colt  He  returned 
to  the  house,  and  at  6  o^dock  went  back  to 
the  stable,  and  found  the  mare  In  pain.  She 
would  lie  down,  roll  over,  and  get  up  again. 
She  would  raise  her  head,  and  look  back  at 
her  side,  and  was  bloated  in  the  flank,  at  the 
hip  bone.  About  6:30  o'clock,  be  went  for  a 
Mr.  Howard,  w^io  sometimes  treated  sick 
horses,  and  who,  after  examining  the  animal, 
advised  sending  for  Dr.  Rhine,  the  veterinary 
surgeon  of .  Hartford  City.  At  about  7 
o'clock,  the  appellee  went  to  Montpeller  to 
telephone  for  Dr.  Rhine.  The  train  at  that 
time  arrived  atMontpelier  from  Hartford  City 
abontO  o'clock  a.  m.  Dr.  Rhine  reached  appel- 
lee's residence  at  about  12:30  o'clock.  Appel- 
lee returned  home  about  10  o'clock,  and  ad- 
ministered some  medicine  to  the  animaL  The 
latter  died  Just  before  Dr.  Rhine  arrived. 
There  was  some  evidence  to  show  that  the 
mare  died  of  colic.  Dr.  Rhine  tt>8tlfled  tliat 
he  was  not  acquainted  with  the  animal.  In 
answer  to  a  hypothetical  question  assuming 
to  describe  the  condition  of  the  mare,  he  an- 
swei-ed  that  to  the  best  of  his  Judgment  the 
symptoms  would  Indicate  flatulent  colic.  He 
then  testified  as  follows:  "Q.  If  the  mare 
was  healthy  prior  to  this  time,  and  Iiad  been 
taken  with  a  spell  of  flatulent  colic,  and  yon 
had  been  present  and  treated  her  within  four 
hours  after  she  was  taken  sick,  or  even  with- 
in five  hours,  you  may  tcU  the  Jury  what 
in  your  Judgment,  would  have  been  the  chan- 
ces of  the  recovery  of  the  horse.  ▲.  Well, 
that  would  depend  a  good  deal  on  the  condi- 
tion she  was  In  at  ttie  end  ot  five  botus. 
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Some  are  worse  at  the  end  of  five  hours.  Q. 
Snppofling  that  the  horse  had  taken  sick  at 
six  o'clock  In  the  morning,  and  that  you  had 
received  notice  at  8  o'clock  the  same  mom- 
Jng;  you  may  teU  the  Jury  whether,  in  your 
opinion,  you  would  have  been  able  to  have 
reached  the  horse  in  time  to  have  saved  her 
life.  A.  Well,  if  it  lasted  her  nntU  half  past 
eleven,  I  judge  that  she  could  have  been 
saved.  The  chances  are  she  could  have  been 
saved.  Q.  Supposing,  in  connection  with 
that,  the  horse  did  not  receive  any  medical 
aid,  and  lived  until  half  past  twelve  o'clock 
of  that  day,  supposing  that  this  Is  true,  and 
the  symptoms  I  have  named,  she  having  been 
healthy  prior  to  that  time,  and  you  bad 
reached  the  horse  at  half  past  ten  or  eleven 
o'clock  that  day,  would  you  have  been  able 
to  have  saved  her  life?  A.  The  chances  are 
that  way.  I  could  not  positively  say.  But 
the  chances  would  be  In  her  favor."  Cross- 
examination:'  "Q.  It  is  a  matter  of  chance? 
A.  Tes;  thae  is  a  chance  for  her  to  die.  Q. 
Ton  are  not  able  to  prevoit  all  horses  from 
dying  -that  yon  doctor?  A.  Mo,  tAi.  Q.  A 
great  many  of  them  die?  A.  Yes,  sir.  Q. 
And  you  are  not  able  to  prevent  their  dying? 
A.  Yes,  sir.  •  •  •  Q.  Well,  now,  when 
you  got  there,  tUs  mare  was  dead  and  hauled 
away?  A.  Yes,  sir.  Q.  Did  yon  see  her?  A. 
Na  Q.  Did  not  make  any  examination  of 
her?  A  No,  sir.  Q.  All  you  know  about  her 
symptoms  is  what  yon  have  been  told  by 
other  parties?  A.  Yes,  sir.  Q.  None  of  these 
parties  pretend  to  be  veterinary  surgeons 
that  told  you?  A.  No,  sir.  Q.  You  have 
diagnosed  the  case  on  what  somebody  has 
told  you,  and  not  from  your  own  observa- 
tion? A.  Yes,  sir.  Q.  You  say  yon  might 
have  cured  her,  and  you  might  not?  A.  Yes. 
Q.  You  cannot  say  to  this  Jury  that  you 
would  have  saved  this  mare?  A.  No,  sir.  Q. 
There  are  other  aliments  that  afTect  horses 
besides  flatulent  colic?  A.  Quite  a  good 
deal.  Q.  That  is  only  one  of  many  troubles 
that  yon  have  to  contend  with?  A.  One  of 
many.  Q.  And  the  risk  of  life  is  greater  in 
a  broodmare  than  In  a  gelding?  A.  It  is.  In 
a  general  way.  Q.  Is  not  the  rate  of  Insur- 
ance higher?  A.  Yes,  sir.  Q.  Sometimes 
they  die  during  the  time  they  are  In  foal? 
A.  Yes,  sir.  Q.  And  you  simply  say  to  this 
jury  that  if  it  was  flatulent  colic  that  was 
the  matter  with  this  mare,  and  had  yon  been 
there,  that  you  might  have  saved  her  life? 
A.  Yes,  sir.  Q.  But  you  cannot  say  positive- 
ly that  you  could  have  saved  It?  A.  Noth- 
ing; <mly  the  chances  are.  Q.  The  chances 
favor  that  way?  A  Yes,  sir.  Q.  But  not 
certain?    A.  No,  not  certain." 

There  Is  no  doubt  about  the  correctness  of 
tbe  rule  sought  to  be  Invoked  by  the  appel- 
lant. No  damages  can  be  recovered  in  such 
an  action  as  this  that  are  not  shown  to  be 
the  direct  and  natural  result  of  the  negli- 
gence, and  such  as  reasonable  men  would 
likely  have  contemplated  In  similar  cir- 
cumstances. Mot  only  must  the  damages  be 
v.42n.e.i:o.11— CO 


the  natural,  ordinary,  and  proximate  result  of 
the  breach  complained  of,  but  they  must 
be  certain,  both  as  to  their  nature  and  the 
cause  from  which  they  flow.  Hence,  mere 
speculative,  contingent,  and  conjectural  dam- 
ages are  never  allowed.    Suth.  Dam.  §   963. 

From  what  has  been  said,  it  must  be  ap- 
parent that  we  have  reached  the  conclusion 
that  the  appellant  Is  liable  to  the  appellee  for 
such  damages  as  are  the  necessary  and  di- 
rect result  of  the  appellant's  negligence  in 
falling  to  call  Dr.  Rhine  to  tbe  telephone 
within  a  reasonable  time  after  the  appellee's 
request  therefor.  The  court  instructed  the 
Jui7  that,  in  case  they  found  for  the  plain- 
tiff, the  value  of  the  horse  would  be  the  meas- 
ure of  his  damages. 

Appellee's  counsel  insist,  and  rightly  so, 
we  tlilnk,  that  the  same  rule  applies  to  the 
sending  of  messengers  for  persons  wanted  at 
the  telephone  as  applies  to  telegraph  com- 
panies in  sending  and  delivering  messages, 
and  that,  where  the  company  had  imowledge 
of  the  importance  of  the  message,  it  becomes 
chargeable  with  notice  of  the  loss  likely  to 
follow  the  failure  to  deliver  tbe  message 
promptly.  That  it  was  the  duty  of  the  ap- 
pellant without  delay  to  send  its  messenger 
to  Dr.  Rhine,  and  inform  him  that  he  was 
wanted  at  the  telephone,  we  have  already 
decided.  Granting,  without  deciding,  that 
the  company,  from  the  information  It  had 
received  of  the  nature  of  the  communication 
the  appellee  desired  to  make  to  Dr.  Rhine, 
was  bound  to  take  notice  of  the  important 
and  urgent  character  of  the  appellee's  busi- 
ness with  the  said  Uhlne,  it  still  remains  to 
be  determined  whether  there  was  any  evi- 
dence from  which  the  jury  could  legitimate- 
ly infer  that  the  negligence  of  the  appel- 
lant In  sending  for  Dr  Uhlne  was  the  proxi- 
mate cause  of  the  death  of  appellee's  mare, 
for  the  appellee's  counsel  freely  concede  that 
the  appellant  is  only  liable  for  such  dam- 
ages as  proximately  result  from  the  nesll- 
gent  delay.  Under  the  maxim,  "Causa  prox- 
ima  non  remota  spectatur,"  tbe  law  will 
compensate  only  for  such  damages  as  are  tbe 
proximate  consequence  of  the  alleged  wrong- 
ful act,  and  will  not  consider  such  as  are 
remote  or  speculative.  It  is  not  sufficient 
that  the  plalntllTs  Injury  may  possibly  have 
resulted  from  the  defendant's  act,  but  It  must 
be  shown  to  be  the  direct  and  natural  re- 
sult of  the  same,  and  such  as  persons  of  or- 
dinary care  and  forethought  would  have  con- 
templated as  a  probable  result  of  a  breach 
when  the  contract  was  made.  City  of  Chi- 
cago V.  Starr,  42  Ul.  174;  Shear.  He  R.  Neg. 
(  739;  Pol.  Torts,  86,  87.  ^hns,  where  a  per- 
son sued  a  telegraph  company  for  failing  to 
deliver  a  message  announcing  the  severe  ill- 
ness of  plaintiffs  father,  and  sought  to  re- 
cover damages  for  the  loss  of  a  note  which 
the  plaintiff  claimed  his  father  would  have 
given  him  had  he  been  present  at  his  bed- 
side just  before  his  death.  It  was  held  too  re- 
mote to  be  considered  as  a  claim  for  dam- 
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ages.  The  court  said:  "Perhaps  his  father 
would  have  giyen  blm  the  note.  It  would 
not,  however,  have  been  a  natural  conse- 
quence of  his  going  to  see  him.  Ue  misbt 
and  he  might  not  have  done  so.  No  such  loss 
could  have  been  contemplated  by  the  par- 
ties to  the  sending  of  the  message  had  their 
minds  at  the  time  been  drawn  to  the  con- 
tingency of  Its  not  being  dellrered.  •  •  • 
As  well  might  one  claim  from  a  railroad 
company  the  amount  of  a  stake  In  a  race, 
upon  the  ground  that,  if  the  train  had  not 
been  negligently  delayed,  his  horse  would 
have  arrlyed  In  time  and  won  the  race." 
Chapman  t.  Telegraph  Co.,  90  ECy.  265,  13 
S.  W.  880.  A  case  like  that  supposed  by  the 
Kentucky  court  actually  arose  in  Kansas,  In 
which  the  owner  of  a  race  horse  sought  to 
recover  from  the  telegraph  company  the 
stake  money  which  he  would  have  won,  but 
for  the  alleged  negligence  of  such  company 
in  inaccurately  transmitting  a  message.  Tel- 
egraph Go.  v.  CraU,  3U  Kan.  580.  18  Pac.  71». 
In  another  case  the  facts  were  that  the 
plaintiff  signed  and  delivered  to  the  defend- 
ant company  the  following  message:  "R. 
Meet  me  in  G.  Saturday  night."  It  was  not 
delivered  to  R.,  and  plaintiff  brought  an  ac- 
tion against  the  company  alleging  that,  by 
its  negligence,  he  was  put  to  expense  in  hir- 
ing a  conveyance  to  go  from  C.  to  R.'s  home 
and  back  again;  that  he  failed  to  meet  im- 
portant engagementa  and,  by  reason  of  ex- 
posure, he  Impaired  his  health  greatly.  It 
was  held  that  the  damages  were  too  re- 
mote. Telegraph  Co.  v.  Smith,  76  Tex.  253, 
13  8.  W.  168.  In  another  Texas  case  the 
plalntlfl  sought  to  recover  damages  of  the 
telegraph  company  for  bruises  received  In 
consequence  of  having  to  take  a  rough  ve- 
hicle, Instead  of  the  family  carriage,  for 
which  plaintiff  had  telegraphed,  the  compa- 
ny having  failed  to  deliver  the  message  in 
time.  It  was  held  that  the  damages  were 
too  remote  to  make  a  valid  claim  against  the 
company.  McAllen  y.  Telegraph  Co.,  70 
Tex.  243,  7  S.  W.  716.  The  case  of  True  v. 
Telegraph  Co.,  60  Me.  9.  was  an  action  to  re- 
cover damages  for  the  nondelivery  by  the  Ao- 
fendant  of  a  message  by  the  plaintiff,  and 
given  to  the  defendant  for  transmission. 
The  message  was  in  answer  to  one  received 
by  the  plaintiff  offering  a  cargo  of  com  at  a 
specltled  price,  and  accepting  the  offer.  By 
reason  of  the  pondellvery  of  the  message, 
the  plaintiff  failed  to  obtain  the  com,  and, 
the  price  of  com  and  of  freight  having  im- 
mediately advanced,  the  plaintiff  was  obli- 
ged to  buy  other  com  at  higher  prices.  In 
passing  on  the  question  of  damages  other 
than  the  amount  paid  for  the  traasmisaion 
of  the  message,  the  court  said:  "These  dam- 
ages are  disallowed,  not  because  they  can- 
not be  traced  directly  as  the  immediate  and 
undoubted  effect  of  the  breach,  but  because 
they  are  in  their  nature  uncertain  and  con- 
tingent, and  perhaps  more  decidedly  because 
they  are  not  such  as  would  naturally  flow 


from  the  breach,  and  could  not  fairly  be  con- 
sidered as  having  been  within  the  contem- 
plation of  the  parties  at  the  time  of  enter- 
ing into  the  contract.  This  rule  necessarily 
excludes  all  remote,  speculative,  and  uncer- 
tain results,  as  well  as  possible  prolits,  ad- 
vantages, and  other  like  consequences  which 
might  have  arisen,  or  which  it  can  be  shown 
would  have  arisen,  from  the  performance  of 
the  contract"  In  Megow  v.  Railway  Co. 
(Wis.)  56  N.  W.  10US>,  which  was  an  action  to 
recover  damages  for  the  destruction  of  plain- 
tiff's property  by  Are,  the  court  held  that  a 
nonsuit  was  properly  granted,  because  the 
evidence  left  it  a  matter  of  conjecture  wheth- 
er the  Injury  was  caused  by  a  fire  by  de- 
fendant or  by  back  tires,  started  to  stop  its 
progress.  The  court  said:  "If  the  case  had 
been  sent  to  the  Jtiry,  they  would  tiave  been 
left  to  guess  at  or  conjecture  a  result  which 
the  law  requires  should  be  fairly  established 
by  competent  evidence."  The  facts  in  the 
case  of  Telegraph  Co.  v.  Kendzora  (Tex. 
Sup.)  13  S.  W.  986,  were  as  follows:  The 
plaintiff's  wife  being  sick,  he  sent  -a  tele- 
graphic message  to  a  physician,  summoning 
him  to  her  bedside,  but  the  message  was  not 
delivered.  The  message  was  dated  the  26th 
day  of  December,  and  thi|«f>lalnttfrs  wife 
died  on  the  morning  of  the  28th.  The  physi- 
cian, previous  to  the  sending  of  this  dis- 
patch, had  promised  the  plalntlfl  to  attend 
upon  receiving  a  dispatch  requesting  him  to 
do  so.  The  plaintiff  sought  to  recover  dam- 
ages for  breach  of  the  contract  to  deliver 
the  message,  alleging  his  damages  to  consist 
In  the  loss  of  his  wife's  services,  and  in  men- 
tal suffering  from  that  breach.  The  only 
evidence  tending  In  any  degree  to  show  that 
the  physician  could  have  saved  the. life  of 
the  plaintiff's  wife  was  that  plaintiff,  seeing 
that  his  wife  was  getting  worse,  sent  for  the 
physician,  believing  that  he  could  by  skill 
save  her  life.  The  trial  court  charged  the 
Jury  as  follows:  "To  authorize  you  to  find 
for  the  plaintiff  for  the  loss  of  the  services 
of  his  wife,  yon  must  believe  from  the  evi- 
dence that  such  loss  of  service  was  occasion- 
ed by  the  failure  of  the  defendant  to  trans- 
mit and  deliver  the  message  to  said  Dr. 
Haney;  and,  unless  you  so  believe  from  the 
evidence,  you  will  not  find  anything  for  the 
plaintiff  for  the  loss  of  the  services  of  his 
wife."  The  supreme  court  said:  "We  think 
the  court  erred  in  giving  the  charge  quoted. 
•  •  •  There  was  no  evidence  that  should 
have  been  considered  by  the  Jury  tending  to 
show  that  Mrs.  Kendzora  would  not  have 
died  if  the  message  had  been  promptly  deliv- 
ered. At  the  time  of  her  death,  she  had 
been  sick  three  weeks;  and  when  Dr.  Haney 
saw  her,  ten  days  before,  she  had  typhoid 
pneumonia.  In  the  state  of  the  evidence  be- 
fore the  Jury,  it  was- a  mere  matter  of  specu- 
lation whether  she  was  not  beyond  the  reach 
of  human  skill  when  the  message  was  deliv- 
ered to  the  company."  The  facts  In  a  com- 
paratively recent  case  decided  by  the  su- 
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preme  court  of  WlBconsln  (Duncan  t.  Tele- 
graph Co.,  58  N.  W.  76)  are  very  much  like 
thone  In  the  case  at  bar.  The  action  waa 
brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  by  the  death 
of  bis  horse.  In  conseauence  of  the  negli- 
gence of  the  defendant  company  In  trans- 
mitting a  message  for  the  plaintiff  from 
Westboro,  Wis.,  to  Foster  Bros.,  at  Bau 
Claire,  Wis.  The  plalntiiFs  horse  was  sick 
December  4,  IHISi,  at  Westboro,  with  con- 
gestion of  the  lungs,  and,  desiring  the  serv- 
ices of  a  veterinarian,  he  delivered  to  the  de- 
fendant's agent  at  that  place  a  message  to 
be  transmitted,  as  follows:  "To  Foster  Bros., 
Proprietors,  Ean  Claire  House,  Bau  Claire, 
Wisconsin.  Please  send  a  good  horse  doctor 
on  first  train.  John  Duncan."  As  transmit- 
ted and  delivered,  the  word  "doctor"  waa 
omitted;  and,  on  account  of  the  incorrect 
transmission  of  the  message,  the  plaintiff 
could  not  get  a  competent  person  to  treat  and 
attend  to  his  horse  within  the  time  necessary 
to  save  him;  and  from  want  thereof  said 
horse  died,  December  6, 1889.  The  evidence 
was  to  the  effect  that  a  veterinary  surgeon 
from  Ejau  Claire  could  have  been  secured  so 
as  to  reach  Westboro  early  In  the  morning 
of  the  5th  of  December,  If  the  message  had 
been  correctly  transmitted.  In  the  after- 
noon of  the  5th,  the  services  of  Dr.  Wicker 
were  secured,  but  the  horse  died  about  1 
o'clock  on  the  morning  of  the  6th.  Dr.  Wick- 
er testified  to  visiting  the  horse;  that  It  had 
pneumonia;  that  he  never  studied  medicine 
or  graduated  from  any  college,  but  practiced 
when  called  on,  but  not  continuously.  He 
was  allowed  to  testify  that,  at  the  time  be 
saw  the  horse,  he  told  the  plaintiff  he  could 
not  save  him;  that  the  disease  had  gone  too 
far;  that  the  disease  is  not  necessarily  fatal 
in  horses,  but  a  delay  of  10  or  12  hours 
makes  a  great  deal  of  difference.  He  was 
asked:  "In  usual  cases  in  horses  affected 
with  this  disease,  If  medical  aid  arrives  with- 
in fifteen  or  sixteen  hours  after  the  horse  is 
taken  sick,  do  you  consider  that  In  time?" 
He  answered:  "It  will  be  owing  to  the  se- 
verity of  the  attack.  1  have  had  cases  that 
ran  three  days  without  medical  aid  that  re- 
covered." He  said  it  was  a  very  hard  ques- 
tion to  answer,  whether  from  the  symptoms 
of  the  horse  as  be  saw  them,  if  the  proper 
treatment  had  been  administered  at  4  o'clock 
in  the  morning,  the  horse  could  have  been 
saved.  He  testified,  considering  that  the 
horse  was  taken  sick  a  little  before  noon  of 
the  4th  of  December,  in  an  ordinary  case  of 
this  disease,  he  would  think  that  proper  treat- 
ment by  4  o'clock  of  the  next  morning  would 
be  In  time;  that  he  did  not  see  anything  ex- 
traordinary in  this  case  from  the  usual  run 
uf  cases  he  had  treated;  that  he  would  not 
swear  that  the  horse  could  have  been  saved, 
and  did  not  think  any  one  would;  that  a 
veterinary  surgeon  would  have  a  better 
chance  If  he  had  been  there  at  that  time 
than  when  he  arrived.    This  Is  the  substance 


of  the  testimony  to  show  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of 
the  damages  sustained  by  the  plaintiff.  The 
defendant  moved  for  a  nonsuit,  on  the 
ground  that  there  was  not  sufficient  proof 
that  the  plaintiff  had  suffered  damage  by 
reason  of  the  defendant's  negligence.  The 
motion  was  denied,  the  cause  submitted  to  a 
jury,  and  verdict  given  for  $150,  from  which 
judgment  the  defendant  appealed.  Plnney, 
J.,  after  stating  the  facts  In  substance  as 
above  given,  said:  "The  evidence  In  this  case 
was  not  sufficient  to  warrant  the  submission 
of  the  Issue  to  the  jury,  and  the  motion  for  a 
nonsuit  ought  to  have  been  granted.  The 
witness  Wicker  testified  that,  when  he  saw 
the  horse,  he  thought  be  could  not  save  it; 
that  the  disease  had  gone  too  far.  He  had 
no  means  of  knowing  whether  it  was  an  or- 
dinary case  of  pneumonia  at  the  time,  on 
the  morning  of  the  5th,  when  it  is  said  a 
veterinary  surgeon  could  have  reached  West- 
boro from  Eau  Claire  had  the  plaintiff's  mes- 
sage been  correctly  transmitted.  Any  opin- 
ion given  by  him  in  that  respect,  as  well  as 
to  whether  the  horse  could  have  been  saved 
by  treatment,  was  the  merest  guess  or  C(xi- 
jecture,  without  any  statement  of  facts  to 
support  or  Justify  It  It  Is  true  he  testified 
that  he  did  not  see  anything  extraordinary 
in  this  case  from  the  usual  run  of  cases  he 
had  treated.  This,  to  say  the  least.  Is  singu- 
lar. In  view  of  his  former  statement,  in  sub- 
stance, that,  when  he  saw  the  horse,  it  was 
his  oplnlou  that  the  disease  had  gone  so  far 
that  the  horse  could  not  be  saved.  Per- 
haps he  meant  that  be  did  not  see  anything 
extraordinary  In  the  case,  as  one  that  had 
progressed  so  far  as  this  one  had.  However 
this  may  be,  admitting  that  a  veterinarian 
would  have  had  a  better  chance  to  save  the 
horse  if  he  had  been  there  at  four  o'clock  in 
the  morning  than  at  five  In  the  afternoon, 
when  Wicker  came,  still  it  was  but  a  chance. 
There  was  no  competent  evidence  to  show 
that  at  four  o'clock  in  the  morning  the  case 
was  an  ordinary  case  of  pneumonia.  The 
most  that  can  be  said  Is  that  the  evidence 
wholly  falls  to  prove  the  issue,  and  affords  a 
foundation  only  for  the  merest  guess  or  con- 
jecture, and  the  jury  were  left  to  guess  and 
conjecture  at  a  result  which  the  law  requires 
should  have  been  estimated  by  competent 
evidence.  This  was  error.  The  judgment  of 
the  circuit  court  is  reversed." 

Other  cases  might  be  cited,  but  we  do  not 
deem  it  necessary  to  prolong  this  opinion. 
To  say  the  least,  the  evidence  did  not  war- 
rant the  jury  in  assessing  any  damages  for 
the  loss  of  the  horse,  as  the  same  were  too 
remote  and  conjectural.  Whether  the  appel- 
lee is  entitled  to  recover  for  any  other  item 
of  damage  we  need  not  decide.  We  do  not 
wish  to  be  understood  as  holding  that  cases 
may  not  arise  In  which  under  similar  cir- 
cumstances It  would  be  proper  to  submit  the 
Question  as  to'  whether  the  death  of  the 
animal  may  be  traced  to  the  negligence  of 
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the  company,  but  we  do  not  think  there  was 
any  proper  evidence  In  this  case  upon  which 
the  Jury  could  base  a  verdict  for  damages 
by  reason  of  the  death  of  the  horse.  The  ap- 
pellant was  entitled  to  a  new  trlaL  Judg- 
ment reversed. 

ROSS,  J.,  concurs  In  the  result  reached, 
but  not  In  all  of  the  reasoning  of  REIN- 
HARD,  J. 

GAVIN,  O.  J.  I  vet7  much  doubt  whether 
any  duty  rests  ni>on  telephone  companies  to 
send  messengers  for  parties  who  are  desired 
at  the  telephone,  unless  there  be  a  contract 
to  80  do,  or  the  company  holds  Itself  out  to 
the  world  as  ready  to  render  this  service. 


(148  N.  Y.  6«S) 

PEOPLE  T.  COMMERCIAL  ALLIANCE 

LIFE  INS.  CO. 

In  le  BUEL  et  al. 

(Court  of  Appeals  of  New  Tork.     Feb.  25, 1890.) 

OOBPOBATIONS— ReOBITBK— ALLOWAMOB     FOB    At- 

tornbt'b  Fbbs. 
Where  officers  of  i  coTporation,  knowing 
its  insolvencT,  in  bad  faith  resist  application  made, 
on  the  ground  of  insolvencs',  for  its  dissolution 
and  appointment  of  a  Teceiver,  allowance  cannot 
be  made  to  its  attorneys  for  services  in  resisting 
the  application,  though  they  acted  in  good  faith. 
36  N.  y.  Supp.  248,  affirmed. 

Appeal  from  supreme  court,  general  term, 
First  department 

Application  by  Buel,  Toucey  &  Whiting 
for  an  allowance  of  their  claim  against  the 
Commercial  Alliance  Life  Insurance  Com- 
pany for  services  rendered  by  them  as  at- 
torneys and  counselors  in  proceedings  to 
dissolve  the  corporation,  and  for  the  ap- 
pointment of  a  receiver.  From  a  Judgment 
of  the  general  term  (36  N.  Y.  Supp.  248)  re- 
versing an  order  directing  the  receiver  to 
pay  petitioners  $500  for  such  services,  peti- 
tioners appeal.    Affirmed. 

Oliver  P.  Buel.  for  appellants.  Wm.  S. 
Maddox.  for  respondent 

ANDREWS.  G.  J.  The  case  of  Barnes  v. 
Newcomb,  89  N.  T.  108,  is  an  authority  for 
the  proposition  that  a  court  of  primary  ju- 
risdiction, in  the  exercise  of  Its  discretion, 
may  authorize  the  receiver  of  an  insolvent 
corporation,  appointed  in  an  action  brought 
for  its  dissolution,  which  was  defended  in 
good  faith  by  the  corporation,  though  unsuc- 
cessfully, to  pay,  as  a  preferred  claim  out  of 
the  fund  in  his  hands,  a  reasonable  sum  for 
the  compensation  of  counsel  employed  by 
the  corporation  in  defending  the  action. 
The  principle  upon  which  an  allowance  in 
such  case  may  be  made  is  that  counsel  fees 
are  in  the  nature  of  expenses  incurred  by 
the  corporation  and  Its  trustees  In  the  pro- 
tection and  preservation  of  the  trust  which 
they  represent;  and  even  If  It  turns  out 
that  a  case  is  made  for  the  Interference  of 


the  state,  so  long  as  the  defense  was  made 
in  good  faith  and  upon  reasonable  grounds, 
there  is  apparent  Justice  in  subjecting  the 
property  and  fund  involved  In  the  litigation 
to  exi)ense8  incurred  in  discharging  a  gen- 
eral duty  cast  upon  the  corporation  and  Its 
trustees  to  take  all  reasonable  means  for  Its 
protection.  Attorney  General  v.  North 
American  Life  Ins.  Co.,  91  N.  Y.  57.  But 
In  any  such  case  It  Is  in  the  discretion  of 
the  court  In  view  of  all  the  circumstances, 
to  determine  whether  any  or  what  allowance 
shall  be  made.  The  application,  when  made, 
must  ordinarily  be  made!  after  the  Judgment 
dissolving  the  corporation  and  appointing  a 
receiver,  when  the  property  has  passed  out 
of  the  control  of  the  corporation,  and  may 
properly  be  made  by  or  In  behalf  of  the 
counsel  employed,  who  are  the  persona  ben- 
eficially Interested  in  any  allowance  which 
may  be  made.  But  the  comi)ensation  Is  due 
from  the  corporation  upon  whose  employ- 
ment the  services  were  rendered,  and.  un- 
less the  employment  was  Justified  under  the 
circumstances,  we  can  perceive  no  equitable 
reason  why  the  claims  of  counsel  for  defend- 
ing the  action  should  be  preferred  to  that  of 
other  creditors. 

In  the  present  case  It  appears,  and  it  is  ad- 
mitted, that  the  counsel  employed  by  the 
corporation  acted  In  good  faith,  and  defend- 
ed the  action,  believing  that  the  company 
was  solvent,  and  stopped  the  defense  when 
they  discovered  that  they  had  been  misin- 
formed. But  both  the  special  and  general 
terms  substantially  found  that  the  corpora- 
tion and  its  officers  knew  before  and  when 
the  action  was  commenced  that  the  com- 
pany was  insolvent  and  it  appeared  that 
Its  officers  had  restorted  to  fraudulent  state- 
ments and  devices  in  order  to  enable  It  to 
continue  its  business  and  maintain  the  con- 
fidence of  policy  holders.  In  our  opinion,  it 
would  be  contrary  both  to  equity  and  to 
sound  public  policy  to  permit  counsel  fees 
out  of  the  fund  to  be  awarded  to  the  appli- 
cants on  the  theory  that  counsel  do  not  bold 
their  rights  under  the  corporation  which  em- 
ploys them,  but  Independently  of  the  corpo- 
ration, or  that  they  can  assert  a  right  unaf- 
fected by  the  fraud  or  bad  faith  of  the  cor- 
poration in  Interposing  a  defense.  There  la 
little  danger  that  this  rule  will  disable  cor- 
porations assailed  from  securing  In  proper 
cases  the  services  of  competent  counsel  If 
any  embarrassment  arises.  It  will  be  in  cases 
of  dishonest  attempts  to  keep  coiporaaous 
afoot  to  the  prejudice  of  honest  dealing.  If 
it  tends  to  this  result,  the  public  will  suffer 
no  harm. 

Our  conclusion  is  that  the  general  terra 
properly  reversed  the  order  of  the  special 
term,  assuming,  as  Is  claimed  by  the  appel- 
lants, that  the  reversal  proceeded  on  the 
ground  that  upon  the  facts  proved  and 
found,  there  was  no  discretion  in  the  court 
to  grant  the  application.  The  order  should  be 
affirmed.    All  concur.    Order  affirmed. 
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PEOPLE  T.  STBAIT. 
(Court  of  Appeals  of  New  York.     Feb.  26, 1806.) 

HOXICIDE— INSAMITT  —  EVIDSNOB— EXP«RT    WlT- 
XEBSES. 

1.  A  witness,  though  not  an  expert,  after  tes- 
tifying to  the  actions,  conduct,  and  appearance  of 
accused,  may  state  whether  such  actions,  etc.,  im- 
pressed him  as  rational  or  not 

2.  A  physician  cannot  testis  as  to  the  sanity 
of  acensed,  hib  opinion  being  based  on  atatements 
made  to  him  fay  accused  after  the  bomidde  which 
are  not  in  evidence. 

3.  In  a  prosecution  for  the  murder  of  ac- 
cused's wife  and  her  sister,  in  which  the  defense 
was  insanity,  caused  by  a  previous  separation  be- 
tween himself  and  his  wife,  in  whicfi  the  sister 
tooli  the  side  of  tiie  wife,  evidence  tliat  defend- 
ant, after  »  separation  between  himself  and  a 

§rit>r  wife,  from  whom  he  aftervrards  secured  a 
ivorce,  lived  with  a  sporting  woman,  is  inadmis- 
sible in  evidence  to  show  that  defendant  held  his 
marriage  ties  lightly,  and  therefore  the  separation 
bad  Utfle  effect  upon  him. 

Martin  V.  Strait  was  convicted  of  mnrder, 
and  appeals.    Reversed. 

Appeal  from  court  Of  oyer  and  terminer, 
Chemung  county. 

H.  H.  Bockwell,  for  appellant  Chas.  EL 
Knlpp,  Dlst  Atty..  for  the  People. 

HAIGHX,  J.  Tbe  defendant,  Martin  T. 
Strait,  was  64  yeara  of  age,  a  miller  by  oc- 
cupation, of  large  and  muscular  build,  well- 
informed,  and  Intelligent  He  married  when 
1»  years  of  age,  and  had  three  sons,  now 
grown  to  manhood.  About  10  years  ago  he 
separated  from  bis  wife,  and  eubseaaently 
procured  a  divorce.  He  then  married  Joan 
H.  Oaltdns,  with  whom  he  lived  for  about 
6  years,  and  until  September  16,  1894,  when 
she  left  him,  and  went  to  reside  with  her 
sister,  Mrs.  Whltford,  at  No.  104  Bast  Hud- 
son street  In  the  city  of  Blmlra.  It  appears 
that  a  recondllatlon  was  effected,  and  that 
they  lived  together  for  about  two  weeks, 
when  they  again  separated.  Mr&  Whltford 
had  taken  sides  in  the  family  difficulty,  and 
the  defendant  believed  her  to  be  tbe  cause 
of  the  estrangement  and  separation  of  his 
wife  from  him.  Further  attempts  were 
made  to  settle  their  differences,  and  numer- 
ous letters  were  vrritten  between  them  dur- 
ing the  latter  part  of  October  and  the  fore 
part  of  November  following  their  second 
separation,  but  they  failed  to  become  recon- 
ciled. In  the  afternoon  of  the  16th  day  of 
November,  1894,  Mrs.  Strait  and  Mrs.  Whlt- 
ford were  at  the  comer  of  Lake  and  Water 
streets.  In  the  city  of  Blmlra.  They  went  up 
Water  street,  and  entered  a  lawyer's  office, 
where  they  remained  for  a  time,  and  then 
came  out  and  entered  the  dry-goods  store  of 
McLaren  &  -Brown.  The  defendant  saw 
them  at  the  comer  of  Lake  and  Water 
streets,  and  followed  them.  He  had  in  bis 
pocket  a  revolver  with  five  chambers  of  38 
caliber,  and,  while  they  were  In  the  lawyer's 
office,  he  entered  a  pawn  shop,  and  pur- 
chased another  revolver  of  the  same  make 
and  caliber.     Be  remained  upon  the  street 


until  they  came  out  of  the  dry-goods  store, 
and  then  followed  them  down  Water  street 
across  the  bridge,  to  Hudson  street  and 
uo  Hudson  street '  nearly  to  their  home. 
When  in  front  of  Nos.  112  and  114.  he 
walked  up  behind  them,  and  shot  Mrs.  Whit 
ford,  who  fell  upon  the  walk,  near  a  tree. 
He  then  shot  bis  wife,  who  fell  over  towards 
tbe  fence.  He  then  took  her  up  by  tbe 
shoulder,  raised  her  about  two  feet,  and 
again  shot  her  three  or  four  times.  Then 
he  went  to  tbe  horse  block  near  by,  sat  down 
upon  it  and  shot  himself  In  the  left  aide 
three  or  four  times.  Both  ot  tbe  ladles  short- 
ly thereafter  died,  but  tbe  defendant  recov- 
ered.   The  defense  Interposed  was  insanlly. 

Cpon  tbe  trial,  one  Hopgood  was  sworn  as 
a  witness  for  tbe  people,  and  after  stating 
that  be  was  acquainted  with  the  defend- 
ant, and  describing  his  actions,  conduct  and 
statements,  was  allowed,  tmder  objection,  to 
state  that  such  actions,  caoAvct,  and  appear- 
ance Impressed  him  as  rattonaL  Other  wit- 
nesses were  allowed  to  answer  a  similar  ques- 
tion, after  testifying  to  the  facts  that  tbey 
had  observed  with  reference  to  tbe  defend- 
ant Tbe  rule  is  that  persons  not  expwts, 
aitet  testifying  to  facts  and  Incidents  in  r^A- 
Han  to  a  poson  tending  to  show  soundness 
or  unsoundness  of  mind,  may  testify  to  tbe 
impression  produced  upon  them  thereby,  and- 
as  to  whether  tbe  acts  and  declarations  tes- 
tified to  impressed  them  as  rational  or  Irra- 
tional; but  they  cannot  be  permitted  to  give 
an  opinion  as  to  the  general  soundness  or  un- 
soundness of  mind  of  the  person,  or  as  to  his 
mental  capacity.  Clapp  v.  Fullerton,  34  N. 
T.  190;  O'Brien  v.  People,  86  N.  Y.  276;  Hew- 
lett T.  Wood,  65  N.  Y.  634;  Holcomb  y.  Hol- 
comb,  95  N.  Y.  816;  People  v.  Packenbam, 
116  N.  Y.  200,  21  N.  B.  1036;  Paine  v.  Al- 
drlch,  183  N.  Y.  644,  547,  30  N.  B.  725;  Peojie 
V.  Taylor,  138  N.  Y.  898.  409,  34  N.  B.  276. 
Neither  of  tbe  witnesses  referred  to  were  per- 
mitted to  express  any  general  opinion  as  to 
the  mental  condition  of  tbe  defendant  but  tbe 
testimony  of  each  was  brought  squarely  with- 
in the  rule. 

Dr.  Putnam  was  sworn  as  an  expert  wit- 
ness on  behalf  of  tbe  defendaut  and  testified 
that  he  made  an  examination  of  tbe  defendant 
on  the  14tb  of  April  before  tbe  trial,  and  ques- 
tioned him  with  reference  to  his  life  with  bis 
wife,  the  beginning  of  bis  domestic  troubles, 
ttuAr  cmtlnuance,  his  trip  West  and  return, 
hU  attempt  to  get  Into  business,  bis  letters 
that  be  wrote  to  dlflerHit  people,  his  attempt 
at  reconciliation,  etc.  He  was  then  asked  to 
state  his  conclusion  as  to  defendant's  sanity 
or  insanity  at  tbe  time  of  tbe  tragedy.  Tbe 
question  was  objected  to  by  tbe  district  at- 
torney, and  tbe  objection  was  sustained,  tbe 
court  remarking,  "You  have  no  right  to  base 
it  upon  tbe  story  told  by  tbe  defendant  him- 
self, which  is  not  here  in  evidence."  We 
think  tbe  ruling  was  correct  The  witness 
was  an  expert  on  tbe  diseases  of  tbe  mind, 
but  he  was  not  an  expert  on  determining  tbe 


Digitized  by 


Google 


1046 


NORTHKASTEEN  BEPORTEB.  VoL  42. 


CN.  T. 


facts,  where  sncb  facta  had  to  be  obtained 
from  the  statements  of  others.  It  was  essen- 
tial that  the  jnry  should  be  informed  as  to 
the  facts  upon  which  the  expert  based  bis  can- 
(dnslons  In  order  to  determine  whether  they 
were  well  founded.  If  the  facts  were  not 
disclosed,  his  conclusicms  could  not  l>e  coo- 
troverted.  He  might  have  bisen  deceived  by 
a  false  statement  prepared  for  the  occasion, 
and  for  the  purpose  of  malting  him  a  valuable 
witness  upon  the  trial.  In  Dickinson  v.  Bar- 
ber, 9  Mass.  225,  it  was  held  that  the  opinion 
of  a  physician  concerning  the  insanity  of  one 
of  the  parties  could  not  be  received  in  evi- 
dence, unless  the  facts  were  given  upon 
which  the  opinion  was  founded.  The  court, 
in  delivering  its  opinion,  says:  "Juries  are  to 
Judge  of  facts,  and,  although  the  opinions  of 
professional  gentlemoi  on  facts  submitted  to 
them  have  Justly  great  weight  attached  to 
them,  yet  they  are  not  to  be  received  as  evi- 
dence, unless  predicated  upon  facts  testifled 
either  by  them  or  by  others."  In  Heold  v. 
Thing,  45  Me.  392,  it  was  held  that  the  oidn- 
icna  of  a  physician  as  to  the  insanity  of  the 
defendant  could  not  be  received  in  evidence 
where  it  was  based  upon  declarations  made 
to  him  by  third  persons,  and,  in  the  opinion, 
the  case  of  Dickinson  v.  Barber  was  cited  as 
undoubtedly  sound  law.  In  Weatherbee  v. 
Weatherbee,  38  Vt.  454,  It  was  held  that  a 
physician  should  not  be  permitted  to  state  in 
evidence  Itis  opinion  when  it  is  predicated  up- 
on a  statement  of  facts  made  to  him  by  anoth- 
er physician;  that  the  opinion  of  an  expert  is 
admissilile  if  based  upon  facts  which  the  evi- 
dence tends  to  establish,  but  the  Jury  should 
know  upon  what  facts  the  opinion  is  founded, 
for  its  pertinence  dependis  upon  the  jury's  find- 
ing the  facts  to  be  true.  In  Abb.  Tr.  Ev.  117, 
It  is  said  that  "a  medical  witness  must  give 
the  facts  on  which  his  opinion  Is  founded  in 
connection  with  his  opinion.  If  those  facts 
necessarily  include  Information  given  him  by 
the  attendants  of  the  patient,  liis  opinion  Is 
not  competent,  for  those  communications  are 
hearsay."  In  People  v.  Lake,  12  N.  Y.  358, 
863,  it  is  said:  "Where  a  medical  man,  con- 
versant with  the  disease  of  insanity,  has  had 
sufficient  previous  opportunity  by  his  own  ob- 
servation to  become  acquainted  with  the  per- 
sonal habits,  conduct,  and  appearance  of  the 
accused,  upon  authority,  I  think  he  may  be 
asked  the  general  question  and  give  bis  opin- 
ion as  to  the  sanity  or  Insanity  of  the  pris- 
oner. In  such  cases  it  might  be  Impossible 
for  him  to  communicate  to  the  Jury  every 
fact  and  circumstance,  and  all  the  details  of 
conduct,  iiablts,  and  appearance,  and  the  oth- 
er particulars,  upon  which  he  had  formed  his 
condnslons.  Of  course,  he  may  be  question- 
ed as  to  these,  and  as  to  his  experience,  skill, 
etc."  In  Insurance  CJa  v.  Ootheal,  7  Wend.  72, 
78,  it  is  said  that  a  physician  may  "express 
an  opinion  that  the  wound  given  or  the  poi- 
son administered  produced  the  death  of  the 
deceased;  but  in  such  a  case  the  physician 
must  state  the  facts  on  which  his  opinion  is 


founded."  See,  also.  Cow.  &  H.  Notes.  3 
Phil.  Ev.  273;  Hathorn  v.  King,  8  Mass.  371. 
We  have  been  speaking  of  information  de- 
rived by  the  pliysiclan  from  statements  made 
by  others  not  under  oath.  A  physician  may 
acquire  facts  from  his  own  observation. 
There  is  much  in  the  actions,  conduct,  and 
appearance  of  a  person  tliat  aids  the  phy- 
sician in  forming  a  conclusion  as  to  his  diffi- 
culty. The  facts  so  acquired  the  physician 
may  himself  give  in  evidence,  at  least  so  far 
as  they  can  be  described.  Again,  the  opinion 
called  for  was  based  upon  statements  made 
by  the  defendant  long  after  the  tragedy.  In 
People  V.  Hawkins,  109  N.  Y.  408,  410,  17  N. 
E.  371,  Danforth,  J.,  in  delivering  the  opinioo 
of  the  court,  says:  "The  prisoner's  declara- 
tion in  November  as  to  his  conduct  in  Sep- 
tember was  not  competent  as  evidence  of  his 
actual  condition  at  that  time,  nor  could  it  be- 
the  basis  of  a  scientific  opinion  as  to  whether 
he  was  sane  or  insane  at  that  period.  •  •  • 
The  witness  was  permitted  to  testify  as  an 
expert  concerning  the  mental  condition  of  the 
person  in  question,  and  his  opinion  would  be 
of  value  only  when  founded  on  facts  observed, 
by  himself,  or  proved  by  other  witnesses  un- 
der the  obligation  of  an  oath,  or  upon  hy- 
pothetical statements."  1  Whart.  Ev.  i  441. 
Alter  the  defendant  separated  from  his  first 
wife,  it  appears  that  he  went  to  Odessa,  and 
for  a  time  resided  with  a  Miss  Msrra  Bock- 
well.  The  district  attorney  was  permitted,, 
under  the  objection  and  exception  of  the  de- 
fendant, to  show  that  the  general  reputation 
of  Miss  Rockwell  was  that  of  a  sporting  wo- 
man. The  court,  in  admitting  the  evidence, 
remarked  that  "the  breaking  up  of  the  family 
relations  means  more  to  some  men  than  to 
others.  To  a  man  who  has  been  virtuoxis,. 
and  regarded  as  sacred  that  relation,  it  might 
have  more  influence  on  Ills  mind  than  a  man 
who  had  not  that  same  regard  for  the  sacred- 
ness  of  the  relation."  Again,  the  court  re- 
marked to  thje  Jury:  "All  the  bearing  this  ev- 
idence lias  Is  as  showing  what  his  regard  was 
for  the  family  relation,— whether  he  regarded 
It  as  sacred,  so  thai,  upon  the  subsequent 
breaking  of  it  up,  what  effect  It  might  have 
upon  his  mind;  that  is  the  only  relevancy  of 
this  evidence."  At  the  conclusion  of  the  trial, 
the  court  charged  the  Jury  as  follows:  "In 
the  first  place,  I  will  call  your  attention  to 
the  evidence  that  I  have  permitted  to  l>e  intro- 
duced here  as  to  the  relations  of  the  defend- 
ant with  Myra  RockwelL  Now,  generally, 
when  a  man  is  charged  with  a  crime,  upon 
the  trial  it  is  not  proper  to  prove  that  he  heat 
committed  other  crimes.  It  is  not  proper  to 
prove  that  he  has  done  other  improper  acts, 
because  he  stands  right  upon  this  trial,  ux>on 
the  charge  of  this  crime  alone.  The  evidence 
of  the  relations  of  the  defendant  with  Myra 
BockWell  was  not  admitted  upon  any  snct» 
theory.  It  was  limited  when  it  was  admit- 
ted. The  theory  upon  which  it  was  admltte<l 
was  this:  It  is  claimed  by  the  defendant's 
counsel  In  this  case  that  the  rupture  of  tbe 
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marriage  relation  by  Joan  Strait  was  what 
caused  tbe  unbalancod  mind  of  the  defendant, 
and  caused  him  to  become  Insane.  It  may  be 
Important,  then,  for  you  to  know  how  the 
marriagre  relation  stood  In  his  mind,— that  Is, 
with  what  sanctity,  with  what  sacredness,  he 
aregarded  the  relation;  and  It  is  upon  that 
■question  alone  that  I  have  allowed  evidence 
3iere  as  to  his  relations  with  Myra  Rockwell 
while  he  had  a  family  living  at  Havana.  If 
-it  has  no  tendency  to  explain  to  yon  what  the 
relation  of  his  mind  was,  and  whether  that 
mind  was  caused  to  become  unbalanced  by 
the  act  of  Joan  Strait,  then  disregard  it  entire- 
Jy.  If  It  has  a  tendency,  gentlemen,  to  give 
yon  any  explanation  upon  that  question,  you 
-can  give  it  such  weight  as  yon  think  it  is  en- 
titled to,  and  only  such  weight"  We  thhik 
tliat  this  evidence  had  no  bearing  upon  the 
subject  under  investigation.  It  is  true  tliat 
the  defense  was  Insanity,  and  that  the  defend- 
ant's counsel  claimed  that  family  trouble  was 
the  cause  of  his  disordered  mind;  but  the  evl- 
■dence  objected  to  bad  no  reference  to  his  re- 
lations with  his  last  wife.  It  related  to  a  pe- 
'riod  nearly  10  years  before,  antedating  by 
-several  years  his  marriage  to  ber.  It  ap- 
pears that,  for  some  reason,  be  bad  become 
-estranged  from  his  first  wife,  and  Iiad  sep- 
arated from  her.  It  was  during  the  period  of 
his  separation,  and  bef<»«  he  obtained  his  di- 
vorce, that  he  lived  with  Miss  Rockwell.  It 
•may  \»  that  at  that  time  he  did  not  regard 
his  relations  with  ills  then  wife  as  sacred  or 
-desirable.  Tbe  inference  would  be  that  he 
did  not,  for  he  not  only  had  separated  and 
•lived  apart  from  her,  but  subsequently  pro- 
cured a  divorce  annulling  his  marriage  to  her. 
But  It  does  not  follow  that,  tiecanse  of  his 
-dislike  of  his  first  wife,  he  also  disliked  his 
second  wife.  He  may  have  regarded  his  re- 
lations with  his  seoond  wife  as  sacred,  and 
given  her  all  the  love  and  devotlcm  of  which 
he  was  capable,  and  this  evidencQ  tiad  no 
tendency  to  prove  or  establish  that  he  did  not 
We  think  it  cannot  be  said  that  the  evidence 
was  not  harmful.  We  have  specifically  call- 
ed attention  to  the  remarks  of  the  court,  and 
to  the  charge  made  to  the  Jury  with  refer- 
ence thereto.  The  attention  of  the  Jury  was 
pointedly  called  to  it  and  it  was  given  great- 
er prominence  by  the  court  than  any  other 
item  of  evidence  produced  upon  the  trial. 
The  Jurors  were  instructed  that  they  might 
consider  this  evidence  as  bearing  upon  the 
relations  existing  between  the  defendant  and 
Ills  last  wife,  and  as  to  how  he  regarded  such 
relations.  The  effect  of  the  Instruction  was 
that  the  Jury  might  say  from  this  evidenct 
that  he  did  not  have  regard  for  his  last  wife, 
for  the  reason  that  he  did  not  respect  his  first 
wife,  and  consequently  the  separation  from 
him  by  his  last  wife  did  not  tend  to  afTect  his 
mind  or  produce  insanity.  This  we  think 
was  erroneous  and  harmful.  The  Judgment 
and  order  should  be  reversed,  and  a  new  trial 
granted.  All  concur.  Judgment  and  order 
reversed. 


(148  N.  T.  471) 

REDHEAD  et  aL   v.  PARKWAY  DRIVING 

CLUB. 
(Court  of  Appeals  of  New  York.    Feb.  18,  1896.) 
Tbostbb — Bbkvioss  Ixconsistbnt  with  Tbust — 

COHPBliBATIO^. 

Where  a  partner,  as  a  club  mombor,  be- 
comes one  of  a  club  committee  to  purchase  real 
estate  for  it,  expressly  agreeing  to  charge  no 
commission,  and  that  the  club  shali  have  the  ben- 
efit of  any  barToin  made,  the  club  are  entitled, 
as  against  the  partnership,  to  a  commission  al- 
lowed by  the  vendor.  27  N.  Y.  Supp.  887,  af- 
firmed. 

Appeal  from  city  court  of  Brooklyn,  gen- 
eral term. 

Action  by  Charles  B.  Redhead  and  Frank 
W.  Suydam  against  the  Parkway  Driving 
Club  for  commission  on  sale  of  real  estate. 
From  an  affirmance  by  the  general  term  of 
a  Judgment  for  defendant  (27  N.  Y.  Supp. 
887),  plaintiffs  appeal.     Affirmed. 

Hugo  Hirsh,  for  appellants.  Edward  M. 
Grout,  for  respondent 

O'BRIEN,  J.  The  plaintiffs  brought  this 
action  against  James  Burrill  to  recover  the 
sum  of  $2,(XX),  claimed  to  be  due  to  them, 
as  partners,  from  him,  for  services  as  real- 
estate  brokers,  upon  the  sale  of  certain  real 
estate.  The  defendant,  Burrill,  admitting 
bis  liability  to  some  one  for  the  commissions 
claimed,  applied  to  the  court,  upon  proofs 
that  the  moneys  were  claimed  from  him  by 
the  Parkway  Driving  Club,  a  social  organi- 
zation duly  incorporated,  and  was  permit- 
ted, by  an  order  entered,  to  pay  into  court 
the  amount  and  Interest  The  order  also 
provided  that,  upon  such  payment,  he  should 
be  disctiarged  from  ail  liability  to  any  one, 
and  that  the  club  should  be  substituted  as  a 
defendant  in  his  place.  Whereupon  the 
Parkway  Driving  Club  became  a  party  de- 
fendant In  the  action  In  place  of  Burrill, 
and  answered  the  complaint,  setting  forth 
its  claims  to  the  fund,  based  upon  the  fol- 
lowing facts:  It  alleged  that  the  plaintiff 
Suydam  was  a  member  of  the  club,  and  was 
appointed  as  a  member  of  a  committee  to 
purchase  real  estate  for  the  purposes  of  its 
organization;  that  he  accepted  the  appoint- 
ment, and,  acting  in  that  capacity,  purchas- 
ed the  real  estate  of  Burrill,  and  caused  it  to 
be  conveyed  to  the  club;  that,  as  part  of  the 
contract,  Suydam  procured  Burrill  to  abate 
from  the  purchase  price  the  sum  of  $2,000. 
to  be  allowed  or  paid  to  the  club;  that  the 
contract  for  the  purchase  of  the  land,  whlcli 
was  for  convenience  made  to  run  to  a  third 
party,  was  subseauently  turned  over  and 
transferred  to  the  defendant,  with  all  rights 
under  it 

Although  Suydam  and  his  partner,  the 
other  plaintiff  in  this  case,  were  real-estate 
brokers,  it  was  competent  for  one  or  both  of 
them  to  assume  such  relations  to  the  club 
as  would  entitle  the  latter  to  the  benefit  of 
any  services  rendered,  and  this  is  what  the 
defendant's    answer    indicates.     The    ques- 
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tlon  presented  by  the  answer  was  one  of 
fact,  substaatially.  The  inquiry  wtis  whether 
Suydam  acted  for  himself  and  his  firm  as  a 
brolcer,  earning  his  compensation  In  the  reg- 
ular way,  or  as  a  member  of  the  club,  ap- 
pointed to  act  for  It  In  the  purchase  of  the 
property,  and  charged  with  the  duty  of  pro- 
tecting its  interests.  The  learned  trial  court 
has  resolved  these  Questions  in  faror  of  the 
defendant.  It  has  been  found  that  the  de- 
fendant was  duly  Incorporated  on  March 
23,  1892;  that  a  committee  of  five  peisons, 
of  which  the  plaintiff  Suydam  was  one,  was 
appointed  to  act  for  the  corporation  la  the 
purchase  of  the  land,  with  the  distinct  un- 
derstanding that  none  of  them  should  re- 
ceive any  commissions  or  other  compensa- 
tion for  services,  but  that  the  club  should 
have  the  benefit  of  any  bargain  made;  that 
all  the  members  of  this  committee,  including 
Suydam,  accepted  the  trust,  and  assented  to 
these  conditions;  and  that  all  services  ren- 
dered by  the  plaintiff  were  under  and  in 
pursuance  of  this  appointment  The  evi- 
dence in  the  case  fairly  sustains  all  the  find- 
ings, and  the  exceptions  present  no  serious 
question  of  law  for  review. 

A  member  of  a  corporation,  who  acts  In 
its  behalf,  either  as  a  director  or  member  of 
a  purchasing  committee,  though  he  may  not 
be  a  trustee  in  the  strict  sense,  assumes  to- 
wards the  corporation  relations  of  a  confi- 
dential and  fiduciary  character.  By  hla  ap- 
pointment as  a  member  of  the  committee, 
and  bis  acceptance  of  the  duties  Implied, 
the  plaintiff  became  Intrusted  with  powers, 
and  charged  with  duties,  to  be  exercised  and 
performed  for  the  common  and  general  in- 
terests of  the  corporation,  and  not  for  his 
own  private  Interests,  or  that  of  the  firm  of 
which  he  was  a  member.  In  purchasing 
the  land,  the  plaintiff  could  not  reserve  a 
benefit  to  himself  or  his  firm  without  an 
abuse  of  the  trust  and  confidence  reposed 
in  him  by  the  club.  The  law  will  enforce 
fidelity  on  the  part  of  a  person  who  acts  for 
others,  by  imposing  upon  lilm  a  disability, 
either  partial  or  complete,  to  deal  In  his  own 
behalf,  or  for  bis  own  private  interests,  in 
respect  to  a  matter  Involving  such  trust  or 
confidence.  Duncomb  v.  Railroad  Co.,  84 
N.  Y.  198. 

It  Is  urged,  in  support  of  the  appeal,  that 
the  services  of  Suydam  belonged  to  the  firm, 
and  that  he  could  not,  by  any  arrangement 
with  the  defendant,  deprive  the  partnership, 
of  wlilcb  he  was  a  member,  of  the  broker's 
commissions  arising  from  a  sale  of  the  prop- 
erty. If  it  were  a  question  simply  between 
him  indivlduaUy  and  the  firm,  that  proposi- 
tion might  be  correct.  It  might  even  be 
conceded  that,  upon  an  accounting  between 
the  plaintiffs  as  partners,  he  would  be 
cbargeable  with  the  commissions;  and  stUl 
it  would  not  follow  that  the  fund  in  ques- 
tion belonged  to  the  firm,  as  against  the 
dalm  of  the  defendant.  The  partnership 
relations  of  Suydam  cannot  change  his  con- 


fidential and  fiduciary  obligations  to  the  de- 
fendant. He  was  competent  to  become  a 
member  of  the  corporation,  and  of  assuming 
duties  and  obligations  towards  It  wlilch  in- 
v<dved  relations  of  trust  and  confidence.  He 
could,  and  did,  place  himself  in  relations 
with  the  defendant  which  precluded  him 
from  reaping  any  private  benefit  from  the 
transaction,  either  individually  or  as  a  part- 
ner. Moreover,  upon  the  findings,  he  as- 
sumed these  duties  upon  the  express  under- 
standing that  hla  serviceis  should  inure  to 
the  benefit  of  the  corporation  for  which  be 
acted.  If  the  arrangement  which  he  was 
competent  to  make,  and  did  make,  with  the 
defendant  was  in  any  sense  unjust  to  hla 
partner,  that  may  be  a  matter  for  adjust- 
ment between  themselves;  but  it  cannot  af- 
fect the  defendant's  rights  under  the  con- 
tract for  the  purchase  of  the  land  made  in 
its  behalf  by  him.  A  part  of  that  RTT&oge- 
ment  waa  that  In  paying  for  the  land,  the 
defendant  should  be  allowed  or  paid  a  por- 
tion of  the  purchase  price  equal  to  the  regu- 
lar commissions  upon  a  sale.  The  vendor 
has  this  fund  In  his  hands,  and  we  tlilnk 
that,  upon  principles  of  equity  and  fair  deal- 
ing, always  applicable  to  transactions  of 
this  character,  it  belongs  to  the  defendant 

This  disposes  of  the  main  question  in  tbe 
case.  There  are  numerous  exceptions  in 
the  record  to  rulings  at  the  trial,  and  to 
findings  and  refusals  to  find  certain  proposi- 
tions at  the  request  of  the  plaintiff.  It  is 
quite  sufficient  to  say,  without  referring  spe- 
cifically to  the  questions  thus  raised,  that  in 
our  opinion,  none  of  these  exceptions  furnish 
any  reasonable  ground  for  interfering  with 
the  result  of  the  trial.  The  judgment  should 
therefore  be  affirmed,  with  costs.  All  con- 
cur.   Judgment  affirmed. 


(148  N.  Y.  463) 

MOTT  et  aL  v.  UNDERWOOD  et  aL 
(Court  of  Appeals  of  New  York.    Feb.  18,  1^.) 
TsNANTS  iH  CoHHox— Lease  bt  One— £xcl.C81ve 

RlOBT  or  IiBSSEB. 

A  lease  by  one  tenant  in  common  of  the 
right  to  take  oysters  without  the  consent  of  his 
cotenant  does  not  give  the  lessee  an  exclusive 
right  as  against  subsequent  lessees  of  the  co- 
tenant;  and  it  is  immaterial  that  the  first  lessee 
expended  money  in  making  the  tied  productive. 
26  N.  Y.  Sapp.  307,  affirmed. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  Charles  S.  Mott  and  another 
against  William  Underwood  and  others  to 
enjoin  the  tailing  of  oysters  from  an  oyster 
bed.  From  a  Judgment  in  favor  of  defend- 
ants (26  N.  Y.  Supp.  307X  plaintiffs  appeal. 
Affirmed. 

A.  A.  Spear,  for  appellanta  Nlchol  Floyd, 
for  respondents. 

MARTIN,  J.  On  the  iBt  day  of  July.  1891, 
a  large  portion  of  Oreat  South  Bay,  hi  the 
county  of  Suffolk,  N.  Y.,  was  owned  by  Hel- 
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en  T.  and  William  S.  Smltb,  the  Infant  beln 
of  Robert  K.  Smith,  and  the  town  of  Brook- 
haven,  onder  its  corporate  name  of  the  "Tma- 
tees  of  the  Freeholders  and  (Commonalty  of 
the  Town  of  BrookhaTen,"  as  tenants  in 
common.  The  heln  of  Bobert  R.  Smith  and 
the  town  of  Brookhaven  each  owned  an  on- 
divided  one-half.  The  entire  property  con- 
tained about  40,000  acres  of  land  onder 
water,  nearly  all  of  which  was  snitable  for 

,  oyster  coltnre.  Mach  of  It  was  capable  of 
noorlshlng  and  maturing  oysters  when  plant- 
ed upon  It,  and  some  of  it,  known  as  "oyster 
beds,"  produced  spontaneously  both  market- 
able and  seed  oysters^  The  oyster  beds  were 
much  the  most  valoable  part  of  the  land. 
On  or  about  the  day  mentioned,  Oomella  T. 
Smith,  as  widow  of  Bobert  R.  Smith,  and 

•  Oomdia  T.  Smith  and  Thomas  S.  Strong,  as 
general  gnardlans  of  Helen  T.  and  William  S. 
Smith,  made  a  lease  to  the  plaintiflDB  of  aboot 
70  acres  of  the  land,  for  the  puipoee  of  plant- 
ing, coltlTatlng,  and  growing  oysters  thereon. 
The  lease  was  for  the  term  of  10  years,  at  an 
annual  rent  of  $175.  The  premises  leased 
was  an  oyster  bed  known  as  the  "Reef  and 
Swash  Bed."  It  was  equaled  In  the  quantity 
and  quality  of  oysters  it  produced  by  but 
few  beds  In  the  bay.  Its  yield  was,  with 
few  exceptions,  regular  each  year,  and  com- 
prised both  seed  and  marketable  oysters. 
The  portion  known  as  the  "Beef  contained 
about  35  acres,  and  the  "Swash"  aboot  the 
same.  The  lease  purported  to  rent  the  whole 
of  the  70  acres.  In  it  the  oysters  planted  or 
growing  upon  the  premises  were  excepted 
from  the  covenant  therein  for  the  peaceable 
possession  and  enjoyment  of  the  premises. 
Upon  the  delivery  of  the  lease,  the  plaintUTs 
staked  and  buoyed  the  premises.  During  the 
season  from  the  fall  of  1891  to  the  spring 
of  1892,  they  permitted  the  baymen  to  go  up- 
on the  beds,  and  take  all  the  natnral  oysters 
they  could  obtain,  and  they  took  substantial- 
ly all  that  could  be  taken  at  the  time.  In  the 
spring  of  1892,  marketable  oysters  were 
growing  thereon,  and  the  usual  amount  were 
taken  from  the  premises.  In  September  of 
that  year,  seed  and  native  marketable  oysters 
of  two  and  three  years'  gn^wth  were  growing 
there  to  the  usual  extent.  In  June,  1892, 
the  plaintiffs  resurveyed  the  premises,  reset 
the  stakes  and  buoys  thereon,  and  dredged 
the  reef.  In  the  latter  part  of  that  month, 
and  early  In  July,  the  plaintiffs  spread  1,100 
bushels  of  shells  and  100  bushels  of  Virginia 
seed  oysters  over  the  whole  premises.  The 
quantity  of  shells  requited  to  properly  cover 
the  premises  for  the  propagation  of  oysters 
was  35,000  bushels.  On  September  Ist  there 
was  a  fine  set  of  young  oysters  over  the 
whole  of  the  premises,  which  was  largely  the 
result  of  the  plaintiffs'  cultivation.  The  de- 
fendants, at  the  times  hereinafter  mentioned, 
were  Inhabitants  of  the  town  of  Brookhaven; 
as  such,  were  permitted  by  the  town  to  take 
oysters  from  the  premises;  and  all  the  de- 
'-^ndants  but  Abram   Smith   were  duly  li- 


censed by  the  town  to  take  oysters  from  the 
undivided  half  of  the  land  onder  water  in 
the  South  Bay  belonging  to  the  town,  for 
which  they  paid  a  license  fee.  Between  the 
1st  and  19th  of  September,  1892,  the  defend- 
ants entered  upon  the  premises  leased  to  the 
plaintiffs,  and  took  and  disturbeid,  to  a  slight 
extent,  the  oysters  that  were  planted  by  the 
plaintiffs.  All  the  oysters  proved  to  have 
been  taken  by  any  of  the  defendants  from 
the  leased  premises  were  marketable  oysters 
of  two  or  three  gears'  growth,  and  it  was 
impossible  to  gather  the  natural  prodnct  from 
the  premises  without,  to  some  extent,  taking 
or  disturbing  the  oysters  planted  by  the 
plalntlffB.  The  defendants  were  men  of 
small  means,  and  'onable  to  resiwnd  in  dam- 
ages to  the  plalntlffa  The  town,  for  many 
years  before  this  action,  and  up  to  the  time 
of  this  trial,  had  purposely  permitted  the 
premises  In  question  and  other  beds  in  South 
Bay  to  be  used  by  the  inhabitants  of  the 
town  for  taking  seed  and  marketable  oysters 
as  a  means  of  subsistence,  and  had  refused 
to  lease  to  any  one  the  exclusive  use  of  any 
of  the  oyster  beds.  When  the  lease  to  the 
plaintiffs  was  glvra,  they  bad  notice  and  full 
knowledge  that  it  was  given  against  the  will 
of  the  town  of  Brookhaven.  The  oysters  taken 
by  the  defendants  up  to  September,  1892, 
were  taken  for  market  porposes.  When  the 
lease  was  given,  the  town  was  not  cultivat- 
ing the  premises.  The  foregoing  are  sub- 
stantially the  facts  found  by  the  court 

As  conclusions  of  law,  the  coort  held  that 
the  premises  so  leased  were  held  and  owned 
by  the  town  of  Brookhaven  and  the  heirs  of 
Bobert  R.  Smith  as  tenants  In  common;  that 
the  lease  to  the  plaintlfCs  was  valid;  that 
the  plaintiffs  possessed  the  rights  in  common 
In  the  property  in  question  which  the  heirs 
of  Robert  R.  Smith  had,  and  the  defendants 
possessed  those  which  the  town  of  Brook- 
haven had,  and  neither  possessed  any  other 
nor  different  rights;  that,  under  the  lease, 
the  plaintiffs  had  a  right  to  take  the  natural 
oysters  from  the  premises,  bat  that  neither 
of  the  cotenants  cou)d  legally  exclude  the 
other  from  entry  thereon  or  from  taking  the 
natural  prodnct  thereof;  that  the  planted 
oysters  growing  upon  the  premises  between 
the  Ist  and  19th  days  of  September,  1892, 
were  the  property  of  the  plaintiffs,  but  that 
they  could  not  legally  prevent  the  defendants 
from  entering  upon  the  premises  or  from 
taking  the  natural  growth  of  oysters  thereon, 
and  directed  that  the  complaint  be  dismissed, 
with  costs. 

By  this  action  the  plaintiffs  sought  to  enjoin 
the  defendants  from  entering  upon  the  prem- 
ises, and  taking  or  disturbing  the  oysters 
growing  thereon,  and  to  recover  damages  for 
such  Injury  as  they  had  sustained  by  reason 
of  the  acts  of  the  defendants  In  disturbing 
the  oysters  planted  by  them.  As  there  was 
no  proof  of  the  extent  of  any  Injury  sus- 
tained by  the  plaintiffs,  the  action  was  in  ef- 
fect one  for  an  iojunction.   The  flmdlngs  of 
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fact  made  by  fhe  learned  trial  judge  and  af- 
firmed by  the  general  term  are  fnlly  sus- 
tained by  the  evidence,  and  therefore  the 
question  presented  np<»i  this  appeal  Is  wheth- 
er, upon  the  facts  as  found,  the  court  was 
Justified  In  directing  a  judgment  for  the  de- 
fendants. 

Both  parties  admit  that  the  relation  which 
existed  between  them  was  that  of  tenants  in 
common,  and  consequently  there  was  a  unity 
in  their  right  of  possession,  as  that  is  the 
▼ery  nature  of  tlie  estate.  The  parties  were 
tenants  In  common  of  the  natural  oysters, 
and  the  defendants,  as  such,  had  the  same 
right  as  the  plalntifTs  to  enter  upon  the  prem- 
ises and  remove  them.  As  to  that,  tbere  is 
no  dispute  or  controversy.'  But  the  appel- 
lants contend  that,  having  dredged  the  land, 
and  placed  oyster  shells  and  seed  oysters 
upon  It,  they  are  entitled,  not  only  to  pre- 
vent the  defendants  from  Interfering  with 
the  oysters  thus  planted,  but  also  to  enjoin 
them  from  taking  the  natural  ones,  because 
In  doing  so  they  would,  to  a  slight  ^tent, 
disturb  those  planted  by  the  plaintiffs.  That 
the  oysters  taken  by  the  defendants  were 
chiefly  of  two  or  three  years'  growth,  and 
therefore  not  the  oysters  planted  by  the 
plaintiffs,  the  court  has  found  and  the  evi- 
dence establishes.  The  most  tliat  can  be 
said  Is  that  the  defendants,  in  removing  the 
oysters,  as  to  which  they  were  tenants  in 
common,  have  slightly  disturbed  the  oysters 
planted  by  the  plaintiffs.  The  precise  ques- 
tion presented  is  whether  the  plaintiffs  could 
deprive  the  defendants  of  their  right  to  take 
any  of  the  natural  oysters  by  scattering  a 
few  seed  oysters  over  the  premises  in  such  a 
manner  as  to  render  it  impossible  to  remove 
the  natural  ones  without  disturbing  those 
planted.  If  they  could  not,  then  the  decision 
of  the  courts  below  is  right,  and  should  be 
affirmed. 

The  appellants  rely  upon  the  case  of  Le 
Barron  v.  Babcock.  122  N.  Y.  153,  25  N.  B. 
253.  We  find  nothing  in  ttiat  case  which  up- 
holds their  claim.  In  the  Le  Barron  Case  the 
land  was  held  by  the  plaintiff  and  the  party 
represented  by  the  defendant  as  tenants  in 
common.  The  plaintiff  was  in  peaceable  pos- 
session, with  the  acquiescence  of  his  coten- 
ant  The  oats  and  hay  that  were  taken  by 
the  defendant  had  been  severed  from  the 
freehold  by  the  plaintiff,  and  were  personal 
chattels.  In  that  case  it  was  said  that  when, 
in  the  due  course  of  husbandry,  the  oats  and 
hay  were  peaceably  and  in  good  faith  sev- 
ered from  the  common  estate  where  they 
were  grown,  the  title  vested  in  the  cotenant 
who  liad  severed  them.  It  was  also  said  that,  if 
the  oats  and  hay  were  owned  by  the  plaintiff 
and  Mrs.  House,  it  was  not  a  conversion  of 
them  for  the  defendant,  acting  by  her  au- 
thority, to  draw  them  away,  and  It  was  only 
upon  the  theory  that  the  plaintiff  owned 
them  In  his  own  right  that  the  defendant 
was  held  liable.  Neither  the  defendants  nor 
their  grantors  ever  acquiesced  in  the  plain- 


tiffs having  any  exclusive  or  other  poaacngloM 
of  this  land,  except  such  as  they  had  as  ten- 
ants in  common  with  them.  Nor  were  the 
oystere  taken  severed  from  the  fre«liold  by 
the  plaintiffs,  so  tliat  they  became  personal 
chattels.  The  land  and  the  oysters  thereon 
belonged  to  the  tenants  in  common,  and  nd- 
ther  possessed  any  such  title  to  the  oysten, 
planted  or  natural,  as  would  enable  him  to 
maintain  an  action  for  trespass  or  converslcMi 
against  his  cotenant  for  taking  them  frouk 
the  land  thus  held  in  common.  It  is  difficult 
to  discover  any  principle  which  would  justi- 
fy a  court  of  equity  In  restraining  the  de- 
fendants from  taking  the  oysters  which  tbey 
had  a  right  to  remove,  simply  because  in  do- 
ing so  some  slight  injury  might  result  to 
those  the  plaintiffs  had  strewn  over  the 
lands.  As  the  rights  of  tenants  In  conunon 
are  equal  In  the  use  and  enjoyment  of  tbe 
estate,  it  is  a  general  rule  that  a  court  of 
equity  will  not  interfere  between  them,  even 
to  restrain  waste,  unless  it  be  of  a  malldons 
character,  or  so  unusual  and  unreasonable 
as  to  constitute  a  wanton  destruction  of  tbe 
estate.  Freem.  Coten.  <  323;  High,  InJ.  § 
692;  Beach,  Mod.  Eq.  Jur.  |  735;  Smith,  Eq. 
418.  Another  well-established  rule  of  equity 
Jurisprudence  is  that  an  injunction  will  not 
be  granted  when  it  will  operate  InequitaMy 
or  contrary  to  the  real  justice  of  the  ease. 
Troy  &  B.  B.  Co.  v.  Boston,  H.  T.  &  W.  Ky. 
Ck).,  86  N.  Y.  107,  125.  In  this  case  there  is 
no  evidence  that  the  defendants'  acts  in  re- 
moving the  oysters  which  were  tbe  natural^ 
products  of  the  land  were  malicious,  un- 
usual, or  unreasonable,  while  it  does  show 
that,  if  an  injunction  was  granted,  it  wonld 
operate  inequitably  and  contrary  to  real  Jus- 
tice by  depriving  the  defendants  of  their  ad- 
mitted rights.  There  is  nothing  to  show  any 
disposition  on  the  part  of  the  defendants  to 
unnecessarily  interfera  with  or  destroy  the 
seed  oystera  planted  by  tbe  plaintiffs.  Tbe 
only  Interference  upon  their  part  has  been 
such  as  could  not  be  avoided  without  an  en- 
tire surrender  of  their  rights  to  the  use  of  the 
property. 

Under  these  circumstances,  we  are  clearly 
of  the  opinion  that  the  trial  court  properly 
dismissed  the  plaintiffs'  complaint  upon  the 
merits,  and  that  the  Judgment  of  the  genera] 
term  should  be  affirmed,  with  costs.  AU  con- 
cnr.   Judgment  affirmed. 


an  N.  T.  su> 
TWENTY-SIXTH    WARD    BANK    OB- 
BROOKLYN  V.  STEARNS  et  al. 

(Court  of  Appeals  of  New  York.  Feb.  18, 1S9&> 
Banks— NoTicB  to  Dir«ctor— Effect. 
In  an  action  hj  a.  bank  on  a  note,  against 
accommodation  indorsers,  it  appeared  that  oa» 
K.,  a  director  of  the  l>ank,  drew  the  notes,  and 
procured  defendant's  indorsement,  and  that  he 
agreed  with  them  that  a  certain  other  person 
Bbould  also  indorse  the  note.  One  witness  tes- 
tified, without  objectinn,  that,  so  far  as  he  knew. 
E.  was  the  bank's  counsel.    Plaintiff  gave  no 
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proof  on  the  subject  of  K.'s  agency.  Beld, 
that  the  evidence  was  sufficient  to  show  that  no- 
tice to  K.  was  notice  to  the  buTik  of  the  agree- 
ment to  procure  such  additional  iudorser.  27  N. 
X.  Supp.  883,  affirmed. 

Appeal  from  city  court  of  Brooklyn,  sea- 
«ral  term. 

Action  by  the  Twenty-Sixth  Ward  Bank  of 
Brooklyn  against  Caroline  H.  Steams  and 
<}oorge  W.  Stearns,  Sr.,  impleaded  with  oth- 
■ers,  on  two  promissory  notes.  From  a  Judg- 
ment of  the  general  term  affirming  a  judg- 
ment for  defendants  (27  N.  T.  Supp.  883), 
plaintlfr  appeals.    Affirmed. 

Charles  M.  Earle,  for  appellant  Isaac  H. 
ilaynard,  for  respondents. 

ANDREWS,  C.  J.  It  is  quite  plain,  from 
«  perusal  of  the  record,  that  the  only  ques- 
tion litigated  on  the  trial  related  to  the  ex- 
istence of  the  alleged  condition  upon  which 
■the  notes  In  question  were  indorsed  by  the 
.defendants  Caroline  H.  Steams  and  George 
W.  Steams.  The  indorsers  claimed  that  they 
<l>ecame  indorsers,  upon  the  understanding 
with  Klendl,  who  procured  their  indorse- 
4Dent.  that,  before  the  notes  should  be  used, 
they  should  be  Indorsed  by  Mrs.  Thomas, 
.the  mother  of  the  payee.  This  was  denied 
by  the  plaintiff.  The  jury  found  this  Issue 
Jn  favor  of  the  Indorsers.  The  i^lntiff  now 
seeks  to  raise  the  question  that  the  plaintiff 
took  the  notes  without  notice  of  the  alleged 
■oondition.  In  good  faith,  and  is  therefore  en- 
titled to  recover,  under  the  ordinary  rales 
governing  the  rights  of  parties  to  negotiable 
paper,  notwltlistanding  the  existence  of  the 
-alleged  condition  and  Its  nonperformance.  It 
Is  Insisted  that  Kiendl  was  not  acting  as 
4«ent  for  the  bank  in  procuring  the  indorse- 
ments, and  that  notice  to  him  of  the  condl- 
tLoa  upon  which  the  defendants  indorsed  the 
notes  did  not  bind  the  platatiff.  It  was 
-shown  that  Kiendl  was  a  director  of  the 
JMuUc;  that  the  bank  held  notes,  one  of  which 
was  past  due  and  others  maturing,  which 
Jiad  been  discounted  by  the  bank,  and  the 
proceeds  used  in  the  business  of  W.  B. 
Thomas  &  Co.;  that  the  defendant  George 
W.  Stearns  was  liable  on  some  or  all  of  the 
paper,  but  that  the  defendant  Caroline  H. 
.Steams  was  not  a  party  thereto;  that  the 
notes  in  suit  were  procured  to  be  used  in  re- 
newal of  the  paper  then  held  by  the  bank; 
that  they  were  drawn  in  the  handwriting  of 
Klendl;  that  he  presented  them  to  the  de- 
fendants, and  obtained  their  signatures  as  In- 
•dorsers.  And  It  was  competent  for  the  Jury  to 
Infer,  from  the  evidence,  that  they  were  taken 
by  Klendl,  and  by  him  delivered  to  the  bank. 
One  of  the  witnesses  stated,  without  objec- 
tion, that,  BO  far  as  he  knew,  Kiendl  was  the 
counsel  for  the  bank.  Kiendl  was  a  witness 
for  the  defendants  on  the  trial,  and  no  evl- 
4ence  was  given  by  him,  or  by  any  other  wit- 
ness In  behalf  of  the  defendants,  explaining 
his  relation  to  the  bank,  or  negativing  the 
tact  that  he  was  acting  for  the  bank  in  the 


transaction.  When  the  defendants  rested, 
the  counsel  for  the  plaintiff  moved  the  court 
to  direct  judgment,  on  the  evidence,  for  the 
plaintiff,  which  motion  was  denied,  and  the 
plalntlff'iB  counsel  excepted.  The  question 
now  sought  to  be  argued,  that  the  bank  Is 
not  chargeable  with  the  notice  to  Kiendl  of 
the  condition  upon  which  the  indorsements 
were  made.  Is  raised,  if  at  all,  by  the  excep- 
tion above  stated. 

The  rale  that  notice  to  an  Individual  direc- 
tor of  a  bank,  when  not  engaged  in  the  busi- 
ness of  the  bank,  Is  not  constructive  notice 
to  the  bank  of  the  fact  so  communicated  or 
made  known  to  him,  bo  as  to  affect  subse- 
quent dealings  between  the  bank  and  third 
persons,  is  well  settled.  There  is  no  pre- 
sumption that  a  fact  known  to  the  director, 
who  has  no  duty,  as  such,  to  perform  in  re- 
lation to  the  subject-matter  of  such  notice, 
has  been  communicated  to  the  corporation. 
Bank  v.  Davis,  2  HIU,  451.  It  may  be  ad- 
mitted that  the  evidence  that  Kiendl  was 
acting  as  the  agent  of  the  bank  in  procuring 
the  paper  in  question  Is  not  clear.  But  the 
plaintiff  gave  no  proof  on  the  subject,  and 
its  motion  for  a  direction  of  a  judgment  in 
Its  favor,  when  the  defendants  rested,  did 
not  suggest  the  point  now  raised.  If  atten- 
tion had  been  called  to  the  point,  the  defend- 
ants might,  perhaps,  have  supplemented 
their  evidence  as  to  Klendl's  agency.  As  It 
stood,  there  was  more  than  the  bare  proof 
that  Kiendl  was  a  director  of  the  plaintiff. 
The  circumstances,  though  inconclusive, 
tended  to  show  that  he  was,  in  fact,  acting 
as  the  agent  of  the  plaintiff  in  procuring  the 
paper  in  question;  and,  if  he  was  so  acting, 
the.  bank  was  chargeable,  when  It  took  the 
paper,  with  notice  of  the  condition,  and  that 
it  had  not  l>een  performed. 

The  point  that  George  W.  Steams  is  lia- 
ble, notwithstanding  the  nonx)erformance  of 
the  condition,  because  he  was  a  party  to  the 
prior  paper,  was  not  taken.  It  was  assumed 
that  the  Indorsers  stood  in  the  same  posi- 
tion, and  that  the  defense,  if  established,  was 
good  as  to  both.  The  judgment  should  be 
affirmed.  All  concur,  except  GRAY  and 
VANM,  JJ.,  not  voting.    Judgment  affirmed. 


KOEHLER 


(148  N.  Y.  607) 

HUGHES  et  aL 


(Court  of  Appeals  of  New  Xork.     Feb.  18, 1896.) 

Appeal— Tkial  Cocbt  Opinion— Record — Debd 
—CoNsiDKRATiON— Question  op  Law— Tax  Salb 

—  Voi-C  START    RSDBMPTION  —  BuBROQATION    TO 

Purchaser's  Rights. 

1.  On  appeal,  statements  in  the  opinions  of 
the  lower  courts  of  what  they  did  or  did  not  pass 
on,  and  of  their  reasons  for  so  doing,  cannot  be 
considered  where  the  judgment  of  affirmance 
does  not  so  refer  to  the  opinions  as  to  make  them 
a  part  of  the  recoru. 

2.  A  proposed  fining  was  properly  refused 
where  there  was  no  evidence  to  support  a  part  of 
it,  though  a  part  was  true. 

3.  A  refusal  to  find  a  delivery  and  acceptance 
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«f  a  deed  on  conflicting  evidence  cannot  be  assign- 
ed as  error. 

4.  A  fact  not  in  the  findings,  nor  requested 
to  be  found  on  uncontroverted  evidence,  cannot 
be  UKed  on  appeal  to  procure  a  reversal. 

5.  In  an  action  for  subrogation  to  the  rights 
of  purchasers  at  delinquent  tax  sales  from  which 

glaintiff  redeemed,  evidence  that  plaintiff  had  no 
iterest  in  the  land,  and  redeemed  v--*liout  any  re- 
quest by  the  owner,  warrants  a  finciag  that  plain- 
tiS  paid  voluntarily. 

6.  One  who,  without  any  interest  in  land, 
and  without  any  request  from  the  owner,  volun- 
tarily redeems  It  from  tax  sales,  acquires  no  right 
to  be  subrogated  to  the  rights  of  the  purdiasers 
at  the  tax  sales  to  enforce  a  lien  for  the  amount 
paid  for  redempti'x. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  David  M.  Keehler  against  Joseph 
Hughes,  impleaded  with  Henry  Hughes,  to 
subject  land  to  a  lien  for  taxes  paid  by  liim. 
From  an  afOrmance  by  the  general  term  (25 
N.  Y.  Supp.  1061)  of  a  judgment  dismissing 
tbe  complaint  on  tbe  merits,  plaintift  appeals. 
Affirmed. 

Action  to  obtain  tbe  subrogation  of  tbft 
plaintiff  to  the  rights  of  a  purchaser  at  cer- 
tain sales  for  the  nonpayment  of  taxes  upon 
real  estate  alleged  to  belong  to  the  parties  as 
tenants  in  common.  It  is  alleged  in  the  com- 
plaint that  the  defendant  Henry  Hughes,  be- 
ing seised  in  fee  and  in  possession  of  an  un- 
divided eighth  of  the  premises  in  question, 
situated  in  the  city  of  New  Yorlc,  gave  a  mort- 
gage upon  the  same  to  the  plaintiff,  to  secure 
loans  then  made  and  others  to  be  made;  that, 
at  the  same  time,  tbe  defendant  Joseph 
Hughes  owned  an  undivided  interest  in  said 
premises;  tliat  afterwards,  and  on  Septemt>er 
11, 1889,  as  weU  as  on  September  26,  1890,  the 
plaintiff  redeemed  the  premises  from  certain 
tax  sales  theretofore  made  by  the  payment 
of  the  required  amounts  to  the  clerk  of  ar- 
rears; tliat  thereafter  said  Henry  Hughes 
conveyed  his  interest  In  premises  to  the  plain- 
tiff, as  a  further  security  to  the  said  loans; 
tliat  OD.  September  25,  1891,  the  defendant 
Joseph  Hughes,  who  was  the  purcliaser  at 
one  of  the  tax  sales,  and  the  assignee  of  tbe 
purchaser  at  the  other,  acquired  all  the  out- 
standing interests  in  the  premises,  except  said 
undivided  eighth  so  belonging  to  Henry 
Hughes  and  the  plaintiff,  with  full  icnowledge 
of  all  the  equities.  The  plaintiff  demanded 
tlrat  he  be  subrogated  to  the  rights  of  the 
said  pvux;liaser8  at  the  tax  sales  to  the  full 
amount  paid  by  him  with  Interest  thereon; 
that  the  same  be  declared  a  lien  upon  the 
premises;  and  that  the  shares  of  the  defend- 
ants be  sold  to  pay  tbe  same.  There  was 
neither  allegation  nor  proof  of  any  request 
to  redeem  made  of  the  plaintiff  by  either  de- 
fendant, or  request  to  contribute  made  by  the 
plaintiff  of  either  defendant  Henry  Hughes 
made  no  defense,  and  the  answer  of  Joseph 
Hughes  was,  in  substance,  a  general  denial, 
except  that  he  admitted  bis  own  titie.  The 
trial  court  found  that  the  plaintiff  made  said 
payments  to  the  clerk  of  arrears  voluntarily, 
and  dismissed  the  complaint  upon  the  merits. 


with  costs.    EYom  the  judgment  of  affirmance 
by  the  general  term,  this  appeals  is  brought 

David  McGIure  and  Oliarles  Goldzier,  for 
appellant  Kdward  W.  S.  Johnston,  for  re- 
spondent 

YANN,  J.  (after  stating  the  facts).  Several 
questions  of  prajctice  require  examination  in 
this  case  before  we  can  consider  the  appeal 
upon  the  merits. 

The  learned  general  term  states  in  Its  opin- 
ion that  owing  to  a  defective  certificate  to 
the  case,  as  settied.  It  was  precluded  from 
reviewing  the  questions  of  fact  The  learned 
trial  judge  states  in  his  opinion  tliat  he  had 
refused  findings  in  favor  of  or  against  the 
respective  contentions  of  the  parties  as  to 
whether  the  plaintiff's  grantor  had  or  bad  not 
any  Interest  in  the  property  Involved,  because 
he  deemed  the  fact  Immaterial.  These  opin- 
ions form  no  part  of  the  record,  and  tbe  state- 
ments appearing  therein  as  to  what  the  re- 
spective courts  did  or  did  not  pass  upon  can- 
not be  considered,  unless  the  judgment  ap- 
pealed from  so  refers  to  tbe  opinion  as  to 
make  it  a  part  of  the  record.  Dibble  v.  Diin- 
Ick,  14S  N.  T.  &49,  fi53,  38  N.  E.  724;  WU- 
llams  V.  Railroad  Ck).,  127  N.  S.  643,  616.  27 
N.  E.  404;  Tolman  v.  Railroad  Co.,  92  N. 
Y.  863,  356.  Neither  the  judgment  of  tbe 
general  term,  nor  the  order  upon  which  it  was 
based,  refers  to  the  opinion;  and  the  adjadi- 
cation  is  general  in  form,  reciting  the  Judg- 
ment of  the  special  term,  and  afflrming  "It 
In  all  respects." 

The  proposed  findings  presented  by  the 
plaintiff  to  the  trial  judge,  under  the  practice 
that  prevailed  at  the  time,  were  each  marked 
in  the  usual  way,  as  "Found"  or  "Refused." 
respectively,  without  any  statement  of  the 
ground  or  reason.  Nothing  appears  in  the  rec- 
ord Itself  to  show  that  the  action  of  the  gen- 
eral or  the  special  term  was  other  than  as 
thus  stated,  or  in  any  way  explaining  suck 
action  or  setting  forth  the  reason  therefor,  so 
»a  to  make  it  appear  that  the  facts  were  not 
reviewed  by  the  appellate  court,  or  that  cer^ 
tain  findings  were  marked  "Refused"  because 
deemed  Immaterial  by  the  trial  court.  Our 
power  to  review,  according  to  the  practice 
that  has  prevailed  for  many  years.  Is  limited 
to  such  questions  as  appear  in  the  record. 
When  the  record  falls  to  show  all  that  was 
done  by  the  court  below  that  is  material  to  be 
spread  before  the  appellate  court  to  enable  It 
to  properly  review  the  case,  a  motion  should 
be  made  to  so  correct  it  as  to  cause  the  es- 
sential facts  to  appear,  so  that  the  rights  of 
all  concerned  may  be  adequately  protected. 
It  is  just  as  important  that  the  case  should 
properly  show  the  facts  upon  which  error  is 
predicated  as  it  is  to  take  an  appeal, 

Oonfinlng  ourselves  to  the  record,  aa  thus 
explained,  the  first  question  open  to  review  Is 
whether  tbe  plaintiff  was  shown  to  havo  any 
interest  in  the  premises  In  question  upoo 
which  a  decree  of  subrogation  could  be  based. 
A  mere  volunteer  or  intermeddler  wUl  not  be 
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inbcrtltTited  in  the  place  of  a  person  whose 
rights  he  seeks  to  acquire,  simply  because  he 
has  paid  a  debt  or  discharged  an  obligation 
for  which  that  person  was  responsible.  One 
cannot  ask  for  subrogation  with  success  un- 
less either  he  or  his  property  was  in  some 
way  lawfully  answerable  for  the  claim  paid. 
Ab  was  said  by  Chancellor  Walworth  in  Sand- 
ford  y.  McLean,  8  Paige,  117,  122:  "It  is  only 
in  the  cases  where  the  person  advancing  the 
money  to  pay  the  debt  of  a  third  part?  stands 
In  the  situation  of  a  surety,  or  is  compelled 
to  pay  It  to  protect  his  own  rights,  that  a 
court  of  equity  substituteB  him  in  ttie  place 
of  the  creditor,  as  a  matter  of  course,  without 
any  agreement  to  that  effect  In  otheir  cases 
the  demand  of  a  creditor  which  Is  paid  with 
the  money  of  a  third  person,  without  any 
agreement  that  the  security  shall  be  assigned 
or  kept  on  foot  for  the  benefit  of  such  third 
person.  Is  absolutely  extinguished." 

The  plaintlfF  was  not  a  surety,  nor  did  he 
redeem  from  the  tax  sales  upon  request  or 
under  any  agreement,  but  he  alleges  that  he 
made  the  paymaits  In  order  to  protect  an  un- 
divided eighth  Interest  that  he  claimed  in  the 
premises  covered  by  the  taxes,  but  which  the 
defendant  Joseph  Hughes  claimed  to  own  as 
an  entirety.  The  trial  court  found  that  he 
paid  as  a  ToIunte<:r,  and  did  not  find  that  be 
had  any  interest  in  the  property.  The  only 
requests  presented  by  the  plaintifC  for  findings 
upon  the  snbject  were  the  following,  viz.:  "(1) 
That,  prior  to  and  at  the  time  of  his  death, 
William  P.  Powers  was  the  owner  of  the 
premises  described  in  the  complaint;  (2)  that 
under  the  last  will  and  testament  of  William 
P.  Powers,  duly  proved,  William  Hughes  and 
Joseph  Hughes,  as  devisees  of  the  said  Wil- 
liam P.  Powers,  became  the  owqers  of  the 
said  premises,  as  tenants  in  common;  (3)  that 
thereafter  William  Hughes  died  Intestate,  and 
Henry  Hughes,  Joseph  Hughes,  Susan  Rear- 
don,  William  Hughes,  and  Mary  Adams,  as 
his  heirs  at  law,  succeeded  to  the  ownership 
of  his  share  of  the  property;  (4)  that  there- 
after the  defendant  Henry  Hughes,  being  in- 
debted to  the  plalntifC,  on  the  10th  day  of  De- 
cember, 1883,  duly  conveyed  to  him  all  his 
right,  title,  and  Interest  in  the  said  premises, 
as  security  for  such  indebtedness."  The  trial 
jn4ge,  as  appears  by  the  record,  refused  to 
find  each  of  these  requests,  and  the  plaintifT, 
having  duly  excepted,  now  claims  that  these 
proposed  findings  were  so  conclusively  proved 
by  uncontradicted  evidence  that  the  refusal  to 
find  as  requested  was  error  In  law.  Living- 
ston v.  Railroad  Co.,  138  N.  T.  76,  33  N.  H. 
732.  While  the  record  shows  us  a  deed  from 
Henry  Hughes  to  the  plalntltr,  and  there  is 
evidence  tending  to  show  that  at  the  date 
thereof  the  grantor  was  indebted  to  the  gran- 
tee, there  was  nothing  to  connect  the  debt 
with  the  deed,  which  is  silent  upon  the  sub- 
ject niere  was  no  evidence  tending  to  show 
that  the  deed  was  given  "as  security  for  such 
indebtedness."  The  trial  Judge  was  Justified 
in  refusing  to  make  the  fourth  proposed  find- 


ing, because  there  was  no  evidence  to  support 
a  part  of  it  and  be  was  not  obliged  to  find 
anything  that  was  untrue,  even  If  it  was  im- 
material. Although  a  part  was  true,  the  court 
was  not  bound  to  analyze  it  and,  passing  up- 
on its  several  parts  separately,  find  what  was 
true,  and  reject  what  was  false,  but  could 
properly  refuse  the  whole  request  because  a 
part  was  not  true,  so  tar  as  appeared  from  the 
evidence.  Davis  v.  Leopold,  87  N.  Y.  620. 
The  object  of  tht  other  proposed  findings 
above  quoted  was  to  show  that  title  to  said 
premises  passed  from  William  P.  Powers, 
through  several  Intermediate  owners,  to  plain- 
tlfTs  grantor.  This  was  necessary  In  order 
to  show  that  plaintiff  had  an  interest  to  pro- 
tect, for  a  supposed  Interest  is  not  enongh  to 
support  a  claim  to  subrogation  unless  under 
peculiar  circumstances.  Dawson  v.  Lee,  S3 
Ky.  49;  Bancroft  v.  Abbott,  3  Allen,  524; 
Randolph  v.  Rand<dph,  3  Rand.  (Va.)  490. 

The  title  to  these  premises  presents  a  curi- 
ous history.  Starting  in  November,  1874, 
when  it  was  vested  in  said  Powers,  it  passed 
by  proper  conveyances  to  Lewis  Johnston, 
and  from  him,  through  the  wife  of  said  Pow- 
ers as  intermediate  grantee,  to  Catherine  Bar- 
rett, who,  on  May  8,  1875,  purported  to  con- 
vey to  said  Powers,  by  a  deed  acknowledged 
on  that  day,  but  not  recorded  until  November 
6,  1877,  or  three  days  after  Powers'  death. 
On  May  20,  1876,  Catherine  Barrett  gave  an- 
other deed  of  the  same  premises,  reciting  the 
same  consideration  of  $7,000,  to  Bridget  Bar- 
rett and  this  deed  was  at  once  recorded.  Ju- 
ly 29,  1891,  she  gave  a  third  deed,  running  to 
defendant  Joseph  Hughes,  who  had  In  the 
meantime  acquired  the  title  of  the  heirs  of 
Bridget  Barrett;  and,  if  her  title  was  good, 
he  owns  the  entire  premises,  and  the  plaintiff 
has  no  intwest  therein.  As  the  deed  to  Pow- 
ers was  not  recorded  when  he  died,  the  posi- 
tion Is  taken'  that  there  is  no  proof  of  a  deliv- 
ery to  him.  Fisher  v.  Hall,  41  N.  Y.  416. 
It  does  not  appear  by  whose  authority  it  was 
placed  upon  record,  nor  in  whose  custody  it 
was  In  the  meantime.  Aside  from  the  deed 
Itself,  there  is  no  evidence  tending  to  show  a 
delivery,  except  that  Catherine  Barrett  testi- 
fied that  she  remembered  "making  a  deed  of 
the  premises  at  one  time  to  William  Powers  in 
1876."  After  stating  that  she  also  remember- 
ed signing  a  deed  to  Bridget  Barrett,  but  did 
not  krow  what  It  was,  she  added,  "I  had 
made  a  deed  to  Powers  before  that"  This, 
although  somewhat  indefinite,  bore  on  the 
snbject  of  delivery,  as  the  witness  may  have 
meant,  by  "making  a  deed,"  both  the  execu- 
tion and  dellveiy  thereof.  The  will  of  Mr. 
Powers  fumishbs  no  aid,  as  he  devised  all  his 
real  estate,  by  general  terms,  without  de- 
scribing It  On  the  other  hand,  evidence  was 
given  tending  to  show  that  Mr.  Powers  made 
no  claim  to  the  title  or  possession  of  the  prem- 
ises after  the  date  of  the  deed  to  him;  that 
November  4,  1874,  while  Lewis  Johnston 
owned  the  property,  he  leased  it  to  William 
Hughes,  at  an  annual  rental  of  $720,  for  the 
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term  of  five  years,  with  the  prlrllege  of  re- 
newing the  lease  for  a  further  term  of  10 
years,  from  May  1,  1880,  and  that  subsequent 
conveyances  wei-e  subject  to  that  lease;  that 
May  1, 1883,  WlUlam  Hughes  sublet  to  Henry 
Hughes,  who  was  In  possession,  under  said 
lease,  untU  AprU  25,  1893;  that,  after  the 
date  of  the  conveyance  from  Catherine  Bar- 
rett to  Powers,  William  Hughes  paid  rent 
under  said  lease  to  Bridget  Barrett,  In  the 
presence  of  Mr.  Powers,  and  apparently  with 
blB  consent  on  two  occasions,  as  w^  as  on 
other  occasions  when  he  was  not  present;  that 
in  June,  1891,  the  said  Catherine  Bai-rett  al- 
leged, In  a  petition  to  sell  the  undivided  share 
of  two  infants,  who  were  heirs  at  law  of 
Bridget  Barrett,  that,  as  such,  they  were  seis- 
ed of  an  undivided  portion  of  the  premises, 
and  entitled  to  the  possession  thereof;  and 
that,  March  28,  1893,  Joseph  Hughes  recover- 
ed possession  of  the  premises  in  an  acdon  of 
ejectment  against  Henry  Hughes. 

Thus,  it  appears  that  there  was  a  conflict 
in  the  evidence  on  the  question  of  delivery 
and  acceptance  of  the  deed  to  Mr.  Powers, 
and  it  was  therefore  not  Incumbent  on  the 
trial  judge  to  find  in  favor  of  the  plaintiff  on 
that  issue.  Stewart  v.  Morss,  79  N.  Y.  629. 
Error  cannot  be  founded  on  a  refusal  to  find, 
unless  it  appears  not  only  that  evidence  was 
given  proving  the  fact,  but  also  that  it  was 
uncontroverted.  Thomson  v.  Bank,  82  N.  Y. 
1.  The  Inconsistent  acts  and  statements  of 
the  witness  relied  upon  to  prove  a  delivery 
presented  a  question  of  credibility.  As  the 
custody  of  the  deed  during  the  two  years  that 
It  remained  unrecorded  was  not  shown,  the 
tact  that  It  was  placed  on  record  after  the 
death  of  the  grantee  was  of  slight  Importance. 
If  the  Instrument  was  delivered,  as  claimed 
by  the  plaintiff,  the  grantee  became  the  land- 
lord of  the  tenant,  who  attorned  to  the  holder 
of  an  adverse  title,  in  his  presence  and  with 
hla  implied  consent  All  the  knows  acts  of 
the  supposed  grantee  were  Inconsistent  with 
an  acceptance  of  the  deed  by  him,  and  yet 
acceptance  is  as  essential  to  the  change  of 
title  as  delivery.  Jackson  v.  Phipps,  12 
Johns.  418;  Church  v.  Gllman,  15  Wend.  666. 

It  la,  however,  claimed  by  the  plaintlfr,  that 
he  was,  at  least,  a  tenant  for  years  under  the 
deed  from  Henry  Hughes,  which  operated  as 
an  assignment  of  his  sublease  from  William 
Hughes,  and  that  he  thus  had  an  intei'est  to 
protect,  and  did  not  pay  as  a  volunteer. 
There  is  neither  finding  nor  request  to  find 
upon  the  subject  and  nothing  to  make  it  the 
ground  of  relief  on  this  appeal.  If  the  appel- 
lant desired  to  base  a  claim  of  error  upon  that 
allegation,  it  was  necessary  for  him  to  pro- 
cure a  finding  sufficient  to  present  the  ques- 
tion, or,  after  requests  made  in  due  form,  by 
an  exception  to  a  refusal  to  find  according  to 
the  settled  practice.  No  fact  can  be  consid- 
ered by  this  court  for  the  purpose  of  revers- 
ing a  judgment  unless  it  either  appears  in  the 
findings  or  is  requested  to  be  found  upon  un- 
controverted evidence.    Bumap  v.  Bank,  96  N. 


Y.  125,  131.  So  far  aa  the  record  shows, 
therefore,  the  plaintiff  paid  voluntarily,  aa 
the  trial  court  found. 

After  examining  all  of  the  exceptions,  w^e 
find  nothing  which  calls  for  a  reversal  of  the 
judgment,  which  should  therefore  be  affirm- 
ed, with  costs.  All  concur.  Judgment  af- 
firmed. 


a«  N.  Y.  420) 
SMITH  v.  BARNARD. 
(Court  of  Appeals  of  New  York.     Feb.  18, 1896.) 

BATiriCATION  or  AOENT'8    AOTS— ACCSPTANCB    OF 
BBN'BFITB. 

One  who,  with  knowledge  of  the  facts,  re- 
ceived the  proceeds  of  lumber  cut  by  plaintiff  un- 
der an  unauthorizt'd  contract  made  ^  bis  agent 
with  plaintifE,  ratified  the  contract 

Appeal  from  supreme  court,  general  term, 
Fourth  department 

Action  by  Seymour  Smith  against  George 
Barnard.  From  a  judgment  of  the  general 
term  (26  N.  Y.  Supp.  1128,  mem.)  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

D.  F.  Searle,  for  appellant.  Alva  Seybolt 
for  respondent 

GRAY,  J.  This  was  an  action  brought  by 
the  plaintiff  to  recover  a  balance  of  moneys 
alleged  to  be  due  to  him  for  cutting,  sawing, 
and  manufacturing  lumber  and  bark  upon 
agreements  made  with  the  defendant's  as- 
signor, George  Clarke.  The  defendant  is  the 
assignee  of  Clarke,  under  a  general  assign- 
ment made  by  the  latter  in  April,  1887,  for 
the  benefit  of  his  creditors.  At  the  time  of 
the  assignment  by  Clarke,  the  work  contract- 
ed to  be  done  by  the  plaintiff  was  unflnlsbed, 
and  the  latter  claims  that  he  was  authorized 
and  requested  by  defendant  to  go  on  with  ttae 
contract  He  does  not  claim  that  this  re- 
quest came  directly  from  the  defendant's 
mouth  to  him,  but  that  it  came  through  an 
agent  of  the  defendant  The  defendant,  on 
the  other  hand,  claims  to  have  been  ignorant 
of  the  plaintiff's  contract  with  Clarke;  that 
he  never  knew  or  was  informed  with  respect 
to  the  plaintiff's  work  under  it;  that  he 
never,  directly  or  Indirectly,  authorized  or 
consented  to  the  work  which  the  plaintiff  did; 
and  that  the  request  to  plaintiff  to  contipue 
the  contract  was  not  made  by  one  who  was 
then  his  agent.  Upon  the  issue  thus  formed 
between  the  plaintiff  and  defendant,  the  ref- 
eree before  whom  the  case  was  tried  deter- 
mined in  favor  of  the  plaintiff,  and  directed 
judgment  for  the  sum  which  remained  due 
for  tlie  work  done  by  the  plaintiff,  after  cred- 
iting upon  the  whole  amount  due  the  aggre- 
gate of  various  sums  received  from  an  agent 
of  the  defendant  We  think  that  the  evi- 
dence sufficiently  supports  the  findings  of  the 
referee  upon  the  questions  of  fact  relating  to 
the  agencies  employed  by  the  defendant  with 
respect  to  the  management  of  the  assigmed 
estate,  upon  which  the  timber  was  to  be  cut 
under  the  contract   with  his  assignor,    and 
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witb  respect  to  a  ratification  hj  him  of  acts 
of  hla  agents  In  their  dealings  with  the  plain- 
tiff. The  defendant  received  the  net  pro- 
ceeds of  the  sales  of  this  lumber,  and,  al- 
though they  may  haye  been  tnmed  over  to 
him  by  his  agent  at  a  time  subsequent  to  the 
cessation  of  work  by  the  plahitiff,  that  cir- 
cumstance Is  not  Tery  material  upon  the 
question  of  his  liability  to  the  latter  for  the 
work  done  subsequent  to  the  assignment,  pro- 
vided that  ills  agents,  acting  within  the  gen- 
eral scope  of  their  employment,  had  induced 
the  plaintiff  to  continue  the  performance  of 
the  contract  The  defendant  does  not  pre- 
tend to  have  given  any  personal  attention  to 
that  part  of  the  assigned  estate.  He  em- 
ployed others  to  do  it  for  him,  whom  he  re- 
garded as  competent  for  that  purpose,  as  he 
says;  and  there  was  evidence  from  which  to 
imply  the  existence  of  authority  in  the  de- 
fendant's agents  to  accomplish  such  appar- 
ently advantageous  results  to  the  assigned 
estate  as  would  he  comprehended  in  the  cut- 
ting and  sawing  of  the  timber,  and  in  pre- 
IMiring  it  for  market.  Nor  is  It  to  be  doubted 
that  the  instrumentalities  nsed  by  the  de- 
fendant's agents  to  the  end  of  realizing  upon 
the  assigned  estate,  even  if  involving  an  in- 
cidental indebtedness  on  the  part  of  the  as- 
signee, might  be  so  adopted  and  ratified  by 
the  latter  as  to  preclude  him  from  thereafter 
successfully  disputing  his  liability.  No  cita- 
tions of  authority  should  l>e  necessary  in  sup- 
port of  so  Just  a  proposition.  We  may  as- 
sume that  the  defendant,  personally,  did  not 
request  the  plaintiff  to  continue  with  the  con- 
tract wliich  he  had  made  with  Clarke,  and 
that  the  plaintiff  was  Induced  to  do  so  by  one 
who  at  the  time  lacked  the  authority  to  rep- 
resent or  to  bind  the  defendant;  and  yet  if, 
sul>sequently,  the  defendant  received  the  pro- 
ceeds of  the  sales  of  the  lumber  which  plain- 
tiff had  cut,  and  the  agents  of  defendant  had 
sold,  with  knowledge  of  the  facts,  or  under 
circumstances  which  made  him  chargeable 
witb  their  Imowledge,  he  must  be  held  to 
have  ratified  and  adopted  the  previous  unau- 
thorized act.  Murray  v.  Blnlnger,  •42  N.  Y. 
107;  I^lie  V.  WUey,  47  N.  T.  648.  We  think 
It  unnecessary  to  consider  this  case  at  any 
greater  iengrth.  The  plaintiff  lal)ored  under 
the  difficulty  of  eliciting  evidence  from  wit- 
nesses presumably  or  possibly  hostile,  but 
there  was  sufficient  in  the  evidence  adduced 
from  which  the  referee  mlglit  find  as  he  did 
upon  the  facts,  and  the  legal  conclusions  es- 
tablishing the  plaintUTs  right  to  recover 
against  the  defendn'^t  will  not  be  disturbed 
by  us.  The  Judgment  should  be  affirmed, 
witb  costs.    All  concur.    Judgment  affirmed. 


(148  N.  Y.  «0) 

GIBBINS  et  al.  v.  OAMPBBLL  et  al. 

(Court  of  Appealb  of  New  York.     Feb.  18.  1896.) 

EqciTT— Cancellation  op  Uoktoaos. 

Plamtiff's  father  purchased  land,  but  took 

ibt  deed  in  plaintifTg  name,  under  an  agreemeut 


that  the  latter  should  convey  to  the  father's  nom- 
inee. At  the  father's  request,  plaintiff  gave  a 
deed  to  tiis  sister,  M.,  but  the  deed  was  not  re- 
corded; and  plAintiS  subsequently  conveyed  the 
land  to  his  wife,  withont  consideration.  An  action 
by  the  father  to  oet  aside  such  conveyance  was 
compromised  by  a  conveyance  from  plaintiff's  wife 
to  M..  and  a  conveyance  by  M.  to  plaintiff,  who 
gave  back  to  M.  a  mortgage,  executed  at  the 
father's  dictation,  to  protect  the  property  in  case 
plaintiff  should  conu-act  debts.  The  father,  by 
his  will,  in  which  M.  was  a  beneficiary,  directed 
tliat  the  mortgage  be  canceled,  so  that  the  prop- 
erty might  be  held  free  therefrom  by  plaintiff;  bat, 
after  testator's  death,  M.  asaigtied  the  mortgage 
to  a  person  who  had  knowledge  of  its  origin,  and 
the  provisions  of  the  will  directing  its  discharge. 
Held,  that  equity  would  decree  a  cancellation  of 
the  mortgage,     zl  N.  Y.  Supp.  186,  aiSrmed. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Action  by  Austin  P.  Gibblns  and  another 
against  James  P.  Campbell  and  others  to 
cancel  a  bond  and  mortgage  executed  by 
plaintiff  to  Mary  E.  Gibblns,  and  by  the 
latter  assigned  to  defendant  Campt>ell. 
From  a  Judgment  of  the  general  term  (21 
N.  Y.  Supp.  186)  affirming  a  Judgment  for 
plaintiffs,  defendants  Campbell  and  Gib- 
blns appeal.     Affirmed. 

E.  (Countryman,  for  appellants.  William 
Man,  for  respondents. 

O'BKIEN,  J.  The  decree  of  the  courts  be- 
low requires  the  defendants  to  cancel  a 
bond  and  mortgage  of  $15,(X)0,  dated  Sep- 
tember 16,  1889,  executed  by  the  plaintiff 
Austin  P.  Gibblns  to  his  sister,  Mary  E. 
Gibblns,  upon  the  lands  described  therein. 
The  Judgment  rests  upon  the  following  facts 
found  or  proved.  On  the  12th  of  October, 
1885,  the  plalntirs  father,  Austin  Gibblns, 
purchased  the  lands  covered  by  the  mort- 
gage, and  paid  the  consideration,  but,  for 
business  purposes,  took  the  deed  in  the 
name  of  the  plaintiff,  under  an  agreement 
that  he  would  convey  to  the  father,  or  to 
such  person  as  he  might  name,  upon  re- 
quest On  April  22,  1889,  the  plaintiff,  up- 
on bis  father's  request,  conveyed  to  his  sis- 
ter, one  of  the  defendants,  but  the  deed  was 
not  recorded.  Subsequently,  on  July  24, 
1889,  the  plaintiff  conveyed  to  bis  wife, 
without  consideration,  and  this  deed  was  re- 
corded on  the  day  of  its  execution.  The 
father  immediately  commenced  an  action  In 
the  supreme  court  to  set  aside  and  annul 
the  last-named  deed,  on  the  ground  that  it 
was  In  fraud  of  the  agreement  on  the  part 
of  thB  son  to  convey  upon  request,  and  in 
fraud  of  the  deed  previously  executed  but 
not  recorded.  In  this  action  the  plaintiff's 
sister  and  grantee  in  the  first  deed  was 
Joined  as  a  plaintiff,  but  the  action  was 
compromised  and  settled  on  the  same  day 
that  the  mortgage  in  question  was  executed. 
The  plaintiff's  wife,  who  had  been  made  a 
defendant  in  the  action,  conveyed  to  his 
sister.  Maty  E.  Gibblns,  who  was  a  plain- 
tiff in  the  suit  with  her  father,  and  Mary  E., 
the  same  day,  conveyed  to  her  brother,  the 
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plaintiff;  taking  back  from  blm  the  mort- 
gage in  qnestloii,  wliicb,  upon  its  face,  pnr- 
jtorts  to  bave  been  given  for  the  purchase 
money.  It  thns  appears  tliat  the  mortgage 
originated  In  the  assertion  on  the  part  of  the 
father  of  his  equitable  ownership  of  the 
whole  property,  and  his  right  to  control  the 
title;  and  the  trial  court  found  that  it  was 
made  by  the  plaintiff  at  the  request  of  his 
father,  and.  for  the  convenience  of  the  lat- 
ter, taken  in  the  name  of  his  daughter,  and 
that  in  fact  it  I>£longed  to  him.  It  is  quite 
certain  that  the  mortgage  had  no  other  or- 
igin than  the  settlement  of  the  suit  between 
the  father  and  the  plaintiff,  and  its  Inception 
In  the  hands  of  the  daughter  was  either  as 
a  trustee  for  her  father,  or  by  way  of  gift 
from  him.  The  father  died  In  the  month 
of  January,  1890,  having  on  the  6th  of  that 
month  executed  his  will,  which  was  admit- 
ted to  probate.  The  will  contains  numerous 
devises  and  bequests  to  his  children,  the 
plalntifr  and  Mary  E.,  his  daughter.  Among 
other  things,  he  directed  the  latter  to  com- 
plete a  building  In  process  of  erection  on 
some  of  the  land  devised,  and  the  following 
provision  directed  the  manner  in  which  she 
was  to  obtain  the  funds  for  that  purpose: 
"She  is  to  use  for  such  building  such  mon- 
ey as  she  may  Iwrrow  on  bond  and  mort- 
gage thereof,  and  all  other  mortgages  now 
held  by  her  for  me,  except  the  mortgage  on 
my  son  Austin  P.  Gibbins'  property  In 
Brooklyn,  which  I  hereby  direct  to  be  can- 
celed and  discharged,  bo  that  be  may  hold 
the  same  free  of  such  mortgage."  In  Sep- 
tember, 1801.  the  daughter  assigned  the 
mortgage  to  the  defendant  Campbell,  who 
had  knowledge  of  the  origin  of  the  same, 
and  the  provisions  of  the  will  directing  its 
discharge.  He  had  tJireatened  to  proceed  to 
enforce  Its  collection  before  the  commence- 
ment of  this  action,  in  which  the  plaintiffs 
demand  that  he  be  restrained  from  so  en- 
forcing it.  and  that  it  be  decreed  to  be  can- 
celed. These  facts  were  all  shown  at  the 
trial  by  the  plaintiff.  The  defendant  gave 
no  proof  of  any  other  or  different  considera- 
tion than  was  shown  by  the  plaintiff,  and 
both  he  and  his  assignor  stand  upon  their 
possession  of  the  bond  and  mortgage.  They 
are  both  named  in  the  will  as  executors. 
The  mortgage  represents  the  interest  which 
Austin  Olbblns,  the  deceased,  had  in  the 
property  originally,  and  which  was  reclaim- 
ed from  the  plaintiff  by  the  suit  to  which 
the  daughter,  Mary  B.  Gibbins,  was  a  party. 
The  proof  showed  that  the  arrangement 
which  resulted  in  the  deed  to  the  daughter, 
and  by  her  to  the  plaintiff,  as  well  as  the 
execution  and  delivery  of  the  bond  and  mort- 
gage, was  made  between  the  plaintiff  and 
her  father:  that  the  purpose  of  the  father 
In  requiring  the  mortgage  was,  as  he  stated, 
in  order  to  protect  the  property  in  case  the 
son  should  contract  debts.  The  defendant 
CSampbell  has  no  greater  right  to  enforce 
the  mortgage  than  his  assignor,   Maiy  B. 


Gibbins,  in  whose  name  it  was  taken. 
There  is  but  one  ground  upon  which  she 
could  assert  any  rWt  to  enforce  It,  and 
that  Is  that  her 'father  and  the  plaintiff  in- 
tended It  as  a  security  for  the  payment  of 
money  to  her  aa  a  gift  from  the  former. 
But  the  evidence  and  all  the  circumstances 
attending  the  transaction,  coupled  with  the 
fact  that  the  father  undertook  to  dispose  of 
it  by  his  will,  created  a  presumption  against 
the  theory  of  a  gift,  which  made  it  incum- 
bent upon  her  or  her  assignee  to  remove. 
The  mere  possession  of  the  papers  by  her, 
or  by  some  one  else  who  stands  in  her  place, 
is  not,  under  the  circumstances,  enough  to 
sustain  the  mortgage  uiton  the  theory  of  a 
gift  When  her  father  compelled  the  plain- 
tiff to  execute  this  mortgage  to  her,  he  could 
have  taken  it  as  a  security  for  the  payment 
of  money,  and  could  have  provided  for  the 
payment  of  the  same  to  her,  and  then  she 
would  hold  it  as  a  gift  from  him.  But  the 
circumstances  were  such  as  to  require  her 
or  her  assignee  to  give  some  proof  of  such 
an  arrangement.  The  various  steps  that  led 
up  to  the  execution  and  delivery  of  the  in- 
strument, and  the  provisions  of  the  wUl. 
raised  a  presumption  against  its  validity, 
which  required  some  proof  to  remove. 
Moreover,  Mary  E.  Gibbins  was  a  beneficia- 
ry under  her  father's  wiU.  and  having  tak- 
en the  benefit  of  its  provisions,  and  accept- 
ed the  bequests  in  her  favor  contained  there- 
in, she  ought  not  and  cannot  be  permitted 
at  the  same  time  to  repudiate  its  provisions 
concerning  the  mortgage  in  question,  where- 
by the  father  asserted  his  ownership  there- 
of, and  directed  Its  discharge.  She  cannot, 
in  equity,  accept  the  benefits  of  th<i  will, 
and  at  the  same  time  disregrard  the  plain 
intentions  of  her  father  with  respect  to  an 
obligation  which  he  procured  from  the  son 
In  the  manner  referred  to.  It  follows  that 
her  attempt  to  put  the  mortgage  in  circula- 
tion by  an  assignment  to  the  defendant 
Campbell,  after  the  father's  death,  was  con- 
trary to  equity;  and  the  decree  of  the  courts 
below,  In  directing  that  it  be  canceled  and 
discharged,  was  right  Balrd  v.  Baird,  145 
N.  X.  659.  40  N.  E.  222.  The  Judgment 
should  therefore  be  affirmed,  with  costs.  All 
concur,  except  ANDREWS,  O.  J.,  not  voting. 
Judgment  affirmed. 


(148  N.  T.  432) 
HALL  V.  STBBLING  IBON  &  BAILWAT 

CO. 
(Court  of  Appeals  of  New  York.  Feb.  18, 1896.) 
Dbbd — C!oN8TBncTio5— Grast  of  Watb«  Biobt 
— Effbot. 
1.  A  deed  of  land  on  which  were  ritnated 
works  operated  by  u  water  power  obtained  from 
a  stream  running  througli  it  described  the  land, 
and  granted  it,  "together  with  all  and  singular  the 
devicea,  buildings,  rights,  members,  privileges,  ad- 
vantages, hereditaments,  and  appurtenances  to  the 
same  belonging  or  in  aav  wise  appertaining." 
Held,  that  such  deed  passed  a  right  to  use  a  cer- 
tain quantity  of  water  from  a  designated  pond  for 
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the  pnrpose  of  carrying  on  snch  works,  obtained 
by  tne  grantors  by  grant  from  the  proprietnr  of  the 
pond  and  premiaea  situated  above  such  works  on 
such  stream. 

2.  A  grant  of  right  to  nse  a  certain  qnantity 
«f  water,  from  a  designated  pond  or  small  lake, 
"for  the  purpose  of  carrying  on"  certain  works 
situated  on  a  natural  stream  constituting  the  out- 
let of  such  pond,  such  right  to  cease  when  the 
grantor's  furnace  should  be  in  operation,  does'  not 
Rmit  the  use  of  the  water  to  the  particular  works 
operated  by  the  grantee  at  the  time;  but  a  per> 
son  succeeding  to  the  grantee's  rights  may  use 
such  quantity  of  water  to  operate  diserent  works, 
26  N.  T.  Sapp>  143,  affirmed. 

Appeal  from  supreme  court,  general  term,. 
Second  department. 

Action  by  Prank  A.  Hall  against  the  Ster- 
ling Iron  &  Railway  Company  to  restrain 
defendant  from  obstructing  the  outlet  of  a 
certain  pond.  From  a  Judgment  of  the  gen- 
eral term  affirming  a  Judgment  for  plaintiff 
(28  N.  T.  Supp.  143),  defendant  appeals.  Af- 
firmed. 

William  B.  Anderson,  for  appelant  E.  A. 
BiewBter,  for  respoadent 

HAIGHT,  J.  This  action  was  bronght  to  t»- 
stralntbe  defendant  from  placing  obBtructiona 
In  the  outlet  of  Mt.  Baflhan  pond  In. Orange 
GOtmty,  or  the  stream  of  water  leading  there- 
from, and  from  doing  any  act  which  shall 
diminish  or  interfere  wltb  the  free  flow  of  the 
water  from  the  pond  through  its  ontlet  Mt. 
Bashan  pond  Is  a  lake,  aboot  a  square  mile 
In  extent,  fed  by  springs  and  surface  water. 
At  the  northeastern  end  of  the  lake  la  the 
outlet,  from  which  mns  a  stream  In  a  south-, 
eily  direction.  Is  the  outlet  ot  the  lake  there 
is  a  dam,  with  gates,  by  which  the  flow  of 
the  water  can  be  accelraated  or  retarded,  to 
suit  the  reqnirementB  of  tboae  entitled  to  the 
use  of  the  water.  About  three  miles  below 
there  is  another  pond  of  about  50  acres  In 
extent  known  as  the  "Little  Dam  Pond." 
From  this  p<nd  there  is  a  flume,  through 
which  wata  was  conveyed  to  the  Sotithfield 
futnace,  now  known  as  the  "Sterling  Fui^ 
nace,"  and  from  thence  by  a  tallntce  to  the 
original  channel  of  the  stream.  A  short  dis- 
tance below  the  furnace,  and  on  the  opposite 
Bide  of  the  outlet,  there  was  located  a  nail 
factory  and  a  gristmlU,  operated  under  one 
management,  and  known  as  the  "Monroe 
Works,"  which  works  were  operated  by  the 
water  flowing  through  the  outlet.  In  1811 
one  Peter  Townsend  was  the  owner  of  the 
Sonthfldd  furnace,  together  with  the  lands 
upon  which  it  was  located,  including  Mt. 
Bashan  and  Little  Dam  ponds,  and  one  Hen- 
ry McFarlan  was  the  owner  of  the  Monroe 
Works,  together  with' the  lands  upon  which 
they  were  located.  On  the  25th  day  of 
June  of  that  year,  Peter  Townsend  and  wife, 
in  consideration  of  the  sum  of  flre  dollars,  to 
them  in  hand  paid,  conveyed  to  Henry  Mc- 
Farlan "all  the  right  or  privilege  of  using 
or  drawing  off  the  water  from  a  certain  pond 
called  'Mt  Bashan  Pond,'  situate  in  the  town 
of  Monroe,  in  the  county  of  Orange,  near  a 
v.42K.F-no.l4— 67 


nail '  manufactory  of  the  said  Henry  McFto* 
laa  end  others,  called  the  'Monroe  Worlcs,' 
for  the  purpose  of  carrying  on  the  said' 
woifca,  in  such  quantity  as  would  be  suffi-' 
clent  for  carrying  on  and  working  the  fumaoe, 
situate  between  said  nail  manufactory  and 
the  said  pond,  called  'Southfleld  Furnace,' 
occuiried  and  owned  by  the  said  Petee  Town- 
send  and  others,  and  for  which  purpose  said 
water  is  now  used,  and  no  further  or  great- 
er quantity:  Provided,  always,  that  the  right 
so  as  aforesaid  granted  to  the  said  Henry 
McFarlan,  his  b^rs  and  assigns,  of  drawing 
off  said  water  as  aforesaid,  shall  cease  at. 
all  times  whenever  said  furnace,  called  the 
'Southfleld  Furnace,'  Is  in  blast  or  making 

IKMI." 

The  trial  court  baa  found,  as  facts,  that  the 
plaintiff  Is  now  seised  In  fee  and  possessed 
of  the  lands  upon  which  the  "Monroe 
Works,"  so  called,  were  located;  that  be  de- 
rived his  title  through  sundry  mesne  convey- 
ances from  Henry  McFarlan,  after  the  con- 
veyance to  him  by  Peter  Townsend,  and 
that  the  water  power  granted  by  the  Towb- 
send  deed  has  by  such  conveyance,  and  aa 
an  appurtenance  to  the  land,  become,  and 
is  now,  vested  in  the  plaintiff;  that  the  outlet 
of  Mt.  Bashan  pond  Is  a  natural  stream  of 
water  passing  through  the  plaintiff's  lands, 
which  furnishes  the  water  power  for  the 
propriling  of  the  machinery  of  his  factory. 
The  court  further  found  tliat,  in  September, 
1881,  the  defendant,  by  closing  the  gate  in 
the  dam  upon  the  stream  above  the  plaln- 
tifTs  property,  and  by  forbidding  and  pre- 
venting the  plaintiff  from  opening  the  out- 
let of  the  lake,  deprived  the  plaintiff  of  the 
water  power  to  such  an  extent  that,  some 
portions  of  the  year,  he  could  run  his  ma- 
chinery only  about  a  quarter  of  the  time; 
and,  as  a  conclusion  of  law,  the  i^lntiff  was 
entitled  to  an  Injunction.  It  further  appears 
that  the  nail  factory  was  destroyed  by  fire 
in  the  vicinity  of  60  years  ago,  and  that  the 
factory  has  never  been  rebuilt;  that  the  grist- 
mill was  converted  Into  a  basket  factory 
which  afterwards  gave  place  to  a  shoddy 
mill,  and  thence  to  a  manufactory  of  wood- 
en artides,  which  business  is  still  conducted 
therein. 

The  first  question  presented  for  our  con- 
sideration pertains  to  the  plaintiff's  owner- 
ship of  the  water  right  conveyed  by  Tawn- 
send  to  McFarlan.  It  appears  that  McFar- 
lan and  one  Joseph  Blnckwell  were  copart- 
ners engaged  in  conducting  the  Monroe 
Works,  and  that  the  same  waa  purchased 
with  the  money  of  the  flrm.  The  title,  bow- 
ever,  was  taken  In  the  name  of  McFarlan, 
and  so  remained  at  the  time  of  his  death. 
It  further  appears  that  his  executors,  pur- 
suant to  a  power  contained  In  the  will,  con- 
veyed an  undivided  one-half  of  the  prem- 
ises to  one  Hudson  McFarlan,  and  the  other 
undivided  one-half,  including  the  water  grant 
in  question,  to  the  seven  children  and  heirs 
at  law  of  Joseph  Blackwell  whose  death  had 
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pnceded  that  of  McFarlan's,  and  that,  sub- 
aeqaently,  the  seven  Blackwcll  heirs  convey- 
ed to  Hudson  McFarlan,  through  whom  the 
plaintiff  acquired  his  title.  The  only  ques- 
tion pertains  to  the  conveyance  by  the  execu- 
tors of  the  undivided  one-half  to  Hudson  Mc- 
Farlan. The  deed  describes  the  lands  upon 
which  the  works  were  situated,  and  grants 
them,  "together  with  all  and  singular  the 
devices,  buildings,  rights,  members,  privi- 
leges, advantages,  hereditaments,  and  appur- 
tenances to  the  same  belonging  or  In  any 
wise  appertaining."  The  water  right  is  not 
speciflcally  mentioned  or  otherwise  referred 
to.  We  think,  however,  that  it  Is  an  ap- 
purtenance to  the  land,  and  passes  with  It 
As  we  have  seen,  the  water  flows  through 
the  natural  outlet  of  Mt  Bashan  pond.  This 
water  course  passes  through  the  plaintiff's 
premises.  It  la  used  in  connection  with  the 
land,  and  cannot  well  be  severed  therefrom. 
It  consequently  is  attached  as  an  incident  to 
It  In  Simmons  v.  Cloonan,  81  N.  Y.  557,  It 
was  held  that  a  water  right  was  an  appur- 
tenance to  real  estate,  and  that,  by  a  convey- 
ance of  the  land,  the  purchaser  takes  the 
same,  with  all  the  incidents  and  appur- 
tenances thereunto  belonging.  In  Mudge 
V.  Salisbury,  110  N.  Y.  415,  18  N.  E.  249, 
Gray,  J.,  speaking  with  reference  to  a  water 
privilege  to  run  a  gristmill,  says  that  'it 
was  made  appurtenant  to  the  land  conveyed, 
and  attached  as  an  incident  to  it"  And  in 
Huttemeler  v.  Albro,  18  N.  Y.  48,  Bl.  Strong, 
J.,  says:  "It  is  a  general  rule  that  upon  a 
conveyance  of  land,  whatever  is  in  use  for  it 
as  an  incident  or  appurtenance,  passes  with 
It" 

It  is  now  claimed,  on  behalf  of  the  appel- 
lant that  the  language  of  the  grant  by 
Townsend  to  McFarlan,  properly  construed, 
especially  in  view  of  the  circumstances  at 
the  time  that  It  was  made,  limited  the  use  of 
the  water  to  the  Monroe  Nail  Works,  and 
lapsed  with  the  abandonment  of  thofie 
worlcs;  while,  on  behalf  of  the  respondent 
it  is  contended  that  the  only  limitation  in 
the  grant  Intended  pertained  to  the  quantity 
of  water  used,  and  not  to  the  character  of 
Its  use.  The  question  thus  presented  has 
already  received  the  attention  of  our  courts. 
In  Cromwell  v.  Selden,  3  N.  Y.  253,  it  was 
held  that  under  a  reservation  in  a  grant  of 
land  and  water  privileges  of  8u£9cient  wa- 
ter to  propel  a  grist  mill,  the  grantor  la  en- 
titled to  the  use  of  the  water  for  any  pur- 
pose not  requiring  a  greater  amount  than 
that  reserved.  Harris,  J.,  in  delivering  the 
opinion  of  the  court  says:  "It  Is  a  general 
rule  of  construction,  applicable  to  grants  of 
water  powers,  that,  when  the  question  arises 
whether,  by  a  grant  ot  a  sufUcient  quantity 
of  water  to  propel  a  particular  kind  of 
machinery,  the  terms  employed  are  used 
merely  to  Indicate  the  quantity  of  water 
intended  to  be  granted,  or  to  restrict  the  use 
of  the  water  to  the  machinery  speciSed.  the 
former  construction  Is  to  be  favored,  when 


the  lan^mage  of  the  grant  will  admit  of  such 
construction.  The  grounds  upon  which  this 
rule  rests  are  twofold:  First,  it  is  more 
beneficial  to  the  grantee,  without  being 
more  onerous  to  the  grantor,  that  he  should 
be  permitted  to  apply  the  water  granted  to 
any  machinery  he  pleases,  not  requiring  a 
greater  amount  of  power  than  that  specified 
in  the  grant;  secondly.  It  Is  supported  by 
public  policy.  The  Interests  of  the  com- 
munity will  generally  be  best  promoted  by 
allowing  an  unrestricted  application  of  the 
power  to  such  machinery  as  will  be  most 
profitable  to  the  owner."  In  Olmstead  v. 
Loomls,  9  N.  Y.  423,  there  was  a  reservation 
In  a  grant  of  a  water  privilege  of  so  much 
water  as  was  necessary  for  the  use  of  a  forge 
and  two  blacksmith  bellows.  It  was  held 
that  the  grant  did  not  limit  the  use  of  the 
water  reserved,  and  that  the  reference  to 
the  objects  had  regard  to  the  quantity  only. 
In  Wakely  v.  Davidson.  26  N.  Y.  387,  there 
was  a  grant  of  land,  with  the  privilege  of 
water  to  turn  a  fulling  mill,  when  the  same 
was  not  wanted  for  carding  wooL  It  was 
held  that  the  grant  was  not  a  limitation  as 
to  the  purpose  to  which  the  water  was  to  be 
applied,  but  was  of  the  quantity  to  be  tak- 
en. Wright  J.,  speaking  of  the  rule  ap- 
plicable in  such  cases,  says:  "When  the 
construction  Is  doubtful,  that  Is  to  be  pre- 
ferred which  would  give  to  the  grante<>  In 
the  one  case,  and  to  the  grantor  in  the  oth- 
er, a  right  to  an  unrestricted,  rather  than  to 
a  limited,  use  of  the  quantity  of  water 
granted  or  excepted."  In  Comstock  v.  John- 
son, 46  N.  Y.  615,  there  was  a  grant  of  a 
privilege  of  drawing  water  from  a  dam  In 
sufficient  quantity  for  the  use  of  a  carding 
machine  and  clothing  works.  It  was  held 
that  the  words  used  In  the  grant  were  to  be 
taken  as  a  measure  of  quantity,  and  did  not 
limit  the  use  of  the  water  to  the  particular 
machinery  specified.  And  to  the  same  ef- 
fect is  the  case  of  Groat  v.  Moak,  94  N.  Y. 
116,  and  Mudge  v.  Salisbury,  110  N.  Y.  413, 
18  N.  E.  249.  to  which  allusion  has  already 
been  made.  We  have  thus  particularly 
called  attention  to  the  cases  In  our  own 
court  for  we  think  that  the  rule  therein 
recognized  is  founded  upon  both  Justice  and 
public  policy.  It  is  said  that  there  are  nu- 
merous cases  In  the  Eastern  states  in  which 
a  different  conclusion  has  been  reached  by 
the  courts,  but  In  o^r  own  examination  of 
those  case^  we  have  failed  to  discover  any 
wide  difference  In  views.  True,  the  courts 
in  those  states  have  recognized  the  right  of 
a  grantee  to  limit  the  use  that  is  to  be  made 
of  a  water  right  as  well  as  the  quantity  of 
water  to  be  used,  but  this  right  is  also  rec- 
ognized by  our  own  courts.  It  is  a  question 
of  intention,  to  be  determined  from  the  lan- 
guage of  the  grant;  and,  under  the  rulings 
of  our  courts.  If  the  meaning  is  doubtful, 
that  construction  stiall  be  given  which  shall 
best  subserve  the  Interests  of  the  public  by 
permitting  the  use  of  the  water  for  any 
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legitimate  purpose  wUch  tbe  owner  may  de- 
sire. There  may  be  a  slight  conflict  with 
reference  to  this  view  in  two  or  three  of  the 
cases  disposed  of  by  tbe  courts  in  our  sister 
states,  but  in  most  of  the  cases  we  think 
their  views  are  in  harmony  with  our  own. 
We  only  call  special  attention  to  that  of  Ash- 
ley V.  Pease,  18  Pick.  288,  in  which-  it  was 
held  that,  where  a  grant  is  made  of  a  water 
power,  if  it  is  left  in  doubt  whether  it  is  a 
grant  of  a  sufficient  quantity  of  water  to 
carry  a  particular  kind  of  mill,  making  ref- 
erence to  such  mill  to  indicate  and  measure 
the  quantity  of  water  power  Intended  to  be 
conveyed,  or  whether  it  is  a  grant  of  the  use 
of  the  water  to  carry  such  particular  kind 
of  mill  only,  the  former  construction  is  to  be 
more  favored,  because,  in  general,  it  is  most 
beneficial  to  the  grantee,  without  being  more 
onerous  to  the  grantor,  and  because  such 
construction  is  most  favorable  to  the  gen- 
eral interests  of  the  community.  See,  also. 
Strong  V.  Benedict,  6  C3onn.  210;  Shed  v. 
Leslie,  22  Vt  498;  Deshon  v.  Porter,  38  Me. 
289;  Sibley  v.  Hoar,  4  Gray,  222;  Carleton 
Mills  Ca  V.  Silver,  82  M&  215,  19  Atl.  154; 
Albee  v.  HunUey,  56  Vt  454;  Garland  v. 
Hodsdon,  46  Me.  511. 

Treating  the  question  as  one  of  Intent,  to 
be  determined  from  the  grant,  under  the 
rule  recognized  by  the  authorities,  it  be- 
comes necessary  to  consider  the  terms  used. 
It  grants  the  right  of  using  or  drawing  off 
the  water  of  Mt.  Bashan  pond  for  the  pur- 
pose of  carrying  on  the  Monroe  Works  in 
such  quantity  as  would  be  sufficient  for 
carrying  on  and  working  the  Sonthfleld  fur- 
nace, and  no  further  or  greater  quantity.  It 
will  thus  he  seen  that,  while  the  purpose  is 
named,  the  limitation  is  made  to  apply  only 
to  the  quantity  used.  This  is  emphasized 
by  the  following  provision,  to  the  effect  that 
"the  right  so  as  aforesaid  granted,  of  draw- 
ing off  said  water  as  aforesaid,  shall  cease 
at  all  times  whenever  the  said  furnace, 
called  the  'Southfleld  Furnace,'  is  in  blast 
or  making  iron."  Here,  again,  we  have  no 
limitation  as  to  the  character  of  the  use,  but 
a  positive  prohibition  to  the  use  of  any  of 
the  water  during  the  operation  of  the  blast 
furnace.  This,  it  appears  to  us,  is  the  clear 
reading  of  the  grant.  We  do  not  feel  called 
upon  to  Interfere  with  the  Judgment,  be- 
cause It  does  not  limit  the  use  to  80  cubic 
feet  of  water  per  minute.  The  injunction 
authorized  by  the  Judgment  follows  the  lan- 
guage of  the  grant.  None  of  the  other  ques- 
tions presented  require  special  attention. 
The  Judgment  should  be  affirmed,  with 
costs.    All  concur.   Judgment  affirmed. 


(US  N.  T.  425) 

SCHOONMAKER  v.  HOYT  et  al. 
(Cotirt  of  Appeals  of  New  York.     Feb.  18, 1896.) 

ASSIONMBNT  OF    Ck>IlTBAOT — EPVBCT. 

By  contract  l>etween  P.  and  M.  the  for- 
mer purchased  all  the  hemlock  bark  growing  on 


M.'s  land,  and,  in  consideration  therefor,  agreed 
to  convey  to  M.  certain  other  land,  reserving  to 
himself,  however,  the  hemlock  bark  growing  th»e- 
on.  After  executing  and  delivering  to  M.  a 
deed  containing  the  same  reservation  as  to  the 
bark  as  was  contained  in  the  original  contract,  P. 
assigned  such  contract  to  a  third  person,  describing 
it  as  a  contract  between  M.  ana  P.  "for  the  sale 
and  removal  from  tbe  lands  therein  described  of 
the  hemlock  bark  thereon."  Beld,  that  the  as- 
signee thereby  acquired  title  only  to  the  bark 
growing  on  M.'s  land,  and  not  to  that  on  the  land 
conveyed  by  P.  to  M.  25  N.  Y.  Supp.  337,  re- 
versed. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

Action  by  Elijah  R.  Scho<Himaker  against 
William  Hoyt  and  another  to  recover  the  val- 
ue of  a  quantity  oic  bark.  From  a  Judgment 
of  the  general  term  (26  N.  Y.  Supp.  337)  re- 
versing a  Judgment  Altered  on  the  report  of 
a  referee  in  favor  of  plaintiff,  plaintiff  ap- 
peals.    Reversed. 

William  H.  Henderson,  for  appellant. 
Charles  H.  Brown,  for  respondents. 

MARTIN,  J.  This  is  an  action  to  recover 
the  value  of  a  large  quantity  of  hemlock  bark 
to  which  the  plaintiff  claimed  title,  that  was 
taken  by  the  defendants,  and  appropriated  to 
their  own  use.  The  only  question  involved 
upon  the  trial  or  upon  this  appeal  relates  to 
tbe  title  to  the  bark  thus  taken.  On  June  24, 
1871,  Arthur  Palen,  Edward  Palen,  and  GU- 
bert  W.  Palen  were  the  owners  in  fee  of 
alxtut  1,300  acres  of  land,  upon  which  there 
was  standing  a  large  number  of  hemlock 
trees,  the  bark  upon  which  Is  the  subject  of 
this  controversy.  They  obtained  their  title 
through  a  deed  from  Jarius  B.  Strong,  made 
in  pursuance  of  a  contract  entered  into  June 
6,  1869.  On  June  3,  1886,  Edward  Palen  and 
Arthur  Palen,  individually  and  as  surviving 
partners  and  executors  of  the  last  will  and 
testament  of  Gilbert  W.  Palen,  deceased,  and 
Caroline  Palen,  conveyed  to  the  plaintiff  the 
bark  on  all  the  troes  down  and  standing  up- 
on the  premises  mentioned,  with  the  right  of 
ingress  and  egress  to  remove  It,  all  rights  of 
action  they  had  against  any  parties  for  cut- 
ting, removing,  or  interfering  with  such  bark, 
and  all  the  bark  which  might  have  been  peel- 
ed or  taken  from  the  trees  on  said  land.  On 
August  23,  1886,  James  F.  Palen  also  exe- 
cuted to  the  plaintiff  a  similar  deed.  These 
deeds  were  recorded  in  the  office  of  the  clerk 
of  Cattaraugus  county,  where  the  land  was 
situated.  The  first  was  recorded  June  9, 1886, 
and  the  other  October  11,  1886.  The  gran- 
tors in  these  conveyances  were  the  proper 
parties  to  convey  the  rights  sought  to  be 
transferred,  and  had  authority  to  make  them. 
Thus,  the  plaintiff  acquired  all  the  title  that 
the  Palens  iiad  to  the  bark  In  question,  which 
was  an  absolute  one,  unless  the  defendants 
possessed  a  prior  title,  which  was  superior  to 
that  acquired  by  the  plaintiff.  Therefore  it 
becomes  necessary  to  examine  tbe  facts  relat- 
ing to  tbe  title  claimed  by  the  defendants. 

The  proof  relating  to  that  question  is  undls- 
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puted.  It  dlBcIoses  that  on  December  8,  1669, 
the  Palen8  entered  into  tC  contract  with  Job 
Moses,  whereby  the  latter  sold  and  transfer^ 
red  to  them  the  bark  then  growing  on  all  the 
hemlock  trees  upon  certain  lots  owned  by 
him  and  described  therein,  ccutalning  about 
1;876  acres,  with  the  right  of  ingress  and 
egress  for  the  purpose  of  removing  it,  in  con- 
sideration of  which  the  Palens  agreed  to  sell 
and  convey  to  Moses  tb:  several  lots  of  land 
owned  by  them,  but  excepted  therefrom  and 
reserved  to  themselves,  their  heirs  and  as- 
signs, all  the  hemlock  bark  thereon,  with  the 
right  of  Ingress  and  tigress  for  the  purpose 
of  peeltaig  and  removing  it.  By  this'  con- 
tract, ttie  Palena  acquired  a  right  to  all  the 
hemlock  bark  upon  the  Moses  lots,  and  agreed 
to  transfer  to  Moses  th^  title  to  the  lands  then 
belonging  to  them,  excepting  and  reserving 
to  themselves  the  title  to  all  the  hemlock  bark 
thereon,  and  the  right  to  enter  upon  the  prem- 
ises, to  peel  and  remove  it.  On  January  10, 
1873,  the  Palens  performed  tiiis  contract  up- 
on their  part,  by  executing  and  delivering  to 
Moses  deeds  of  the  premises  they  agreed  to 
ccmvey  to  him,  which  contained  the  same  ex- 
ception and  reservation  as  to  the  bark  and  its 
removal  as  were  contained  in  the  original  con- 
tract On  February  1,  1873,  to  secure  Jack- 
son S.  Shults  from  any  loss  or  damage  he 
might  sustain  by  reason  of  having  executed  a 
bond  for  their  accommodation,  the  Palens  as- 
signed to  him  the  Moses  contract.  So  far  as 
it  related  to  this  contract,  the  assignment  was 
of  "one  contract  between  Job  Moses,  of  the 
first  part,  and  A.,  E.,  and  G.  W.  Palen,  of  the 
second  imrt,  dated  December  8,  1869,  for  the 
sale  and  removal  from  the  lands  therein  de- 
scribed of  the  hemlock  bark  thereon."  This 
assignment  was  prior  to  the  transfers  by  the 
Palens  to  the  plaintiff,  and,  if  it  effected  a 
transfer  of  the  bark  In  question,  the  defend- 
ants' title  is  superior  to  that  of  the  plaintiff. 
Consequently,  the  real  question  Involved  upon 
this  appeal  Is  whether  the  assignment  by  the 
Palens  to  Shults  transferred  to  the  latter  the 
title  to  the  bark  upon  the  Palen  lands,  as  it  is 
conceded  that  the  defendants  have  acquired 
all  the  title  which  Shults  had  under  and  by 
virtue  of  that  assignment. 

As  it  seems  but  reasonable  to  suppose  that 
the  Palens  Intended  to  assign  to  Shults  only 
such  title  and  Interest  as  they  acquired  un- 
der the  Moses  contract,  it  l)ecome8  material 
to  ascertain  what  they  thus  acquired.  When 
we  examine  the  Moses  contract,  we  find  that 
all  the  Palens  actually  acquired  under  it  was 
the  bark  on  the  Moses  lots,  with  the  right 
to  enter  thereon  and  remove  it.  None  of 
the  bark  .on  the  Palen  lots  was  transfen'ed 
to  them.  They  already  owned  that.  It  was 
excepted  in  that  portion  of  the  contract  by 
which  they  agreed  to  transfer  their  lots  to 
Moses,  so  that  they  retained  under  their 
former  title  whatever  Interest  continued  In 
them,  and  did  not  acquire  any  title  by  rea- 
son of  any  provision  contained  in  that  con- 
tract   "By  an  exception,  the  thing  excepted 


Is  taken  wholly  out  of  the  grant,  and  is  no 
parcel  of  the  thing  granted.    That  which  is 
excepted  out  of  the  general  words  is  in  the 
same  case  as  if  it  had  never  been  touched." 
Burr  V.  MlUs,  21  Wend.  290,  283:    Cral«  v. 
Welto,  11  N.  I.  815,  320;  Brldger  v.  Plerson, 
45  N.  Y.  601;  Marvin  v.  Mining  Co.,  55  N.  T. 
538,  548.     It  is  true  that  if  the  Palens  had 
not  excepted  the  bark  from  the  sale,  it  would 
have  passed  to  Moses     Bnt  having  done  so, 
they  acquired  no  title  throogh  or  under  him, 
but  simply  retained  the  title  which  tbey  al- 
ready had.    If  a  third  person  had  removed 
this  bark,  and  an  action  bad  been  brought  by 
the  Palens  to  recover  its  value,  they  could 
not  have  made  title  under  the  Moses  con- 
tract, as  that  granted  them  nothing.     They 
would  have  been  compelled  to  establish  tbeir 
title  through  their  deed  from  Strong.    The 
Moses  contract  would,  at  most,  have  shown 
that  while  they  aold  the  land  upon  which 
tlie  trees  stood,  they  had  retained  the  title 
to   the    bark    and   the   right   to   remove   It. 
Therefore  the  Palens'  title  to  the  bark  rested 
upon  their  deed  from  Stsrong,  and  not  upon 
the  Moses  contract     Moreover,  on  January 
10,  1873,  the  Palens  fulfilled  their  part  of  the 
contract  by  giving  to  Moses  deeds  of  the 
premises  they   had  contracted  to  sell  him, 
which  contained  the  same  provisions  as  to 
the  bark  and  its  removal  as  were  in  the  orig- 
inal contract.    Thus,  the  portion  of  the  Moses 
contract  which  related  to  the  land  conveyed 
was  fully  executed  by  giving  the  required 
deed  before  the  assignment  by  the  Palens  to 
Shults.     The  general  rule  seems  to  be  that 
where  there  Is  a  contract  for  the  sale  of  land, 
by  the  terms  of  which  a  deed  Is  to  be  subse- 
quently given,  the  delivery  and  acceptance 
of  the  deed  merges  the  contract  in  it  and 
the  contract  Is  superseded  by  the  deed  as  to 
such  provisions  as  are  covered  by  the  .con- 
veyance  made   m   pursuance   of   its   terms, 
and  remains  in  torce  only  as  to  any  other 
provisions    it    may    contain.     Witbeck     v. 
Walne,  16  N.  Y.  632;    Mnrdock  v.  GUchrist. 
52  N.   Y.  242,  246;    Wilson  v.  Randsll.  67 
N.  Y.  338;  Disbrow  v.  Harris,  122  N.  Y.  302. 
365,  25  N.  E.  350-    Therefore,  as,  at  the  time 
of  the  assignment  by  the  Palens  to  Bhults, 
the  provisions  of  the  contract  which  related 
to  the  Palen  land  had  been  fully  performed 
by  the  execution  of  deeds,  which  superseded 
that  part  of  the  contract  Shults  could  have 
taken  nothing  by  his  assignment,  especially 
in  view  of  the  fact  that  under  that  portion 
of  the  contract  the  Palens  acquired  no  title 
to  the  bark  in  question.     Manifestly,  that  is 
the  case,  unless  the  language  of  the  assign- 
ment Is  such  as  to  plainly  indicate  that  the 
parties  Intended  to  convey  to  Shults  not  only 
the  bark  upon  the  Moses  property,  but  also 
that  upon  the  land  transferred  by  the  Palens 
to  Moses.     An  examination  of  the  assign- 
ment discloses  that  it  was  merely  a  transfer 
to   Shults  of  the  title  and  interest  of  the 
Palens  in  the  contract  between  Moses  and 
themselves,  for  the  sale  and  removal  of  tbe 


Digitized  by 


Google 


N.  T.) 


IN  BE  LAUDT'S  WILL. 


1061 


bemlock  bark  from  the  lands  tberdn  de- 
scribed. The  only  provision  for  the  sale  and 
removal  of  bark  related  to  the  Moses  lands, 
the  bark  upon  which  he  transferred  to  the 
Palens.  The  words  used  in  the  assignment 
were  apt  and  proper  for  the  transfer  by  the 
Palens  to  Shults  of  their  title  to  the  hemlock 
bark  upon  the  Moses  premises,  but  insuffl- 
cient  to  include  a  transfer  of  that  which 
the  Palens  had  acquired  under  their  deed 
from  Strong,  and  to  which  they  retained  the 
title  and.rigbt  of  removal.  A  fair  reading  of 
the  language  employed  seems  to  clearly  indi- 
cate that  the  Palens  Intended  to  transfer  to 
Shults  only  such  interest  and  title  as  they 
acquired  under  and  by  virtue  of  the  Moses 
contract  The  contract  was  described  in  the 
assignment  as  one  between  Moses  and  the 
Palens  for  the  sale  and  removal  of  the  hem- 
lock bark  from  the  lands  therein  described; 
and,  as  there  was  in  that  contract  no  pro- 
vision for  the  sale  and  removal  of  any  bark 
except  that  upon  the  Moses  land,  it  is  quite 
obvious  that  the  assignment  transferred  only 
the  bark  on  the  Moses  lots.  This  assignment 
does  not  purport  to  convey  to  Shults  any 
other  interest  than  that  acquired  by  the  Pa- 
lens under  and  by  virtue  of  the  contract  of 
December  8,  1869  As  we  have  already  seen, 
the  only  right  they  acquired  by  that  contract 
was  to  the  bark  on  the  Moses  property,  and 
the  Moses  contract,  except  as  to  that  right, 
had  already  been  superseded  by  deeds  from 
the  Palens  to  Moses.  Under  these  circum- 
stances, I  think  it  is  quite  manifest  that 
the  defendants  obtained  no  title  to  the  bark 
upon  the  Palen  lots  under  the  assignment 
to  Shults  and  their  acquisition  of  his  inter- 
est. 

The  respondents  contend  that  It  was  the 
intention  of  the  parties  to  the  assignment  to 
transfer  to  Shults  the  bark  remaining  upon 
the  premises  sold  by  the  Palens,  as  well  as 
that  opon  the  Moses  lots.  In  the  construc- 
tion of  contracts  or  statutes,  the  intention  of 
the  parties  or  legislature  is  to  be  sought  In 
the  words  and  language  employed;  and  if 
the  words  are  free  from  ambiguity,  and  ex- 
press plainly  the  purpose  of  the  Instrument, 
there  is  no  occasion  for  iilterpretation.  Con- 
tracts or  statutes  are  to  be  read  and  under- 
stood according  to  the  natural  and  obvious 
import  of  the  language,  without  resorting  to 
subtle  and  forced  construction  for  the  pur- 
pose of  either  limiting  or  extending  their 
oi)eration.  Courts  cannot  correct  suspected 
errors,  omissions,  or  defects,  or,  by  construc- 
tion, vary  the  contracts  of  parties.  If  the 
words  employed  convey  a  definite  meaning, 
and  there  is  no  contradiction  or  ambiguity  In 
the  different  parts  of  the  same  instrument, 
then  the  apparent  meaning  of  the  Instrument 
must  be  regarded  as  the  one  Intended.  Mc- 
Cluskey  v.  Cromwell,  11  N.  Y.  593,  001;  John- 
son V.  Railroad  Co ,  49  N.  Y.  455,  462;  Ben- 
ton v.  Wlckwlre,  54  N.  Y.  226.  In  construing 
a  written  Instrument,  it  may  be  read  In  the 
light  of  sun-ouuOin^  circumstances,  in  order 


to  more  perfectly  understand  the  Intention  of 
the  parties,  and,  when  it  is  thus  discovered, 
it  should  control.  When  we  read  this  as- 
signment, together  with  the  contract  assign- 
ed, in  the  light  of  the  circumstances  sur- 
rounding the  parties  and  this  transaction. 
when  It  occurred,  and  accord  to  the  words 
employed  their  obvious  and  natural  meaning, 
we  think  the  apparent  meaning  of  the  as- 
slgzmient  must  be  regarded  as  the  ode  in- 
tended. It  would  be  a  forced  and  unnatt^ral 
construction  of  the  words  employed  in  the 
assignment  to  hold  that  its  purpose  was  to 
transfer  to  Shults  an  interest  in  bark  which 
was  not  acquired  under  the  contract,  but 
held  under  a  different  and  distinct  title,  es- 
pecially where  the  provisions  of  the  contract 
which  in  any  way  related  thereto  had  been 
fully  performed  and  superseded  by  the  previ- 
ous acts  of  the  parties.  We  are  of  the  opin- 
ion that  the  defendants  acquired  no  title  to 
the  bark  in  question,  but  that  it  belonged  to 
the  plaintiff,  and  that  the  judgment  awarded 
by  the  referee  was  proper,  and  should  be 
aiUrmed.  The  Judgment  of  the  general  term 
should  be  reversed,  and  the  judgment  of  the 
trial  court  affirmed,  with  costs.  All  concfur, 
except  HAIGHT,  J.,  not'  sittins.  Judgment 
accordingly. 


a«  N.  T.  4(B) 

In  re  LAUDTS  WILL. 

(Court  of  Appeals  of  New  York.     Feb.  18, 1896.) 

Wiixs— Decree  of  Probate— Rbvbiuial— Appeal 
—Record. 

1.  2  Rev.  St  p.  68,  I  40,  provides  that  the 
subscription  of  a  will  "siiall  be  made  by  the  testa- 
tor in  the  presence  of  each  attestjog  witnees  or 
shall  be  acknowledged  by  him  to  have  been  so 
made  to  each  of  the  attesting  witnesses."  Code 
Civ.  Proc.  i  2588,  provides  that  where  a  decree 
on  a  petition  for  probate  of  a  will  is  reversed  oo 
a  question  of  fact  the  appellate  court  shall  direct 
the  trial  by  jur;  of  the  material  facts.  Held, 
that  a  jodgment  of  the  general  term  reversing  a 
decree  denying  probate,  on  the  groand  that  testi- 
mony of  an  attesting  witness  who  denied  seeing 
the  testatrix's  signature  was  not  true,  most  di- 
rect a  trial  by  jury.     Gray,  J.,  dissenting. 

2.  A  certificate:  of  the  general  term,  reciting 
that  a  de^ee  was  reversed  on  the  gronnd  stated 
in  the  opinion,  is  insufficient  to  show  a  reversai 
on  a  question  of  fact,  under  Code  Civ.  Proc  | 
1338,  providing  that  on  appeal  to  the  court  of  ap- 
peals from  a  judgment  reversing  a  determina- 
tion of  a  trial  court,  it  will  be  presumed  that  the 
reversal  was  not  had  on  a  question  of  fact,  un- 
less the  contrary  appears  In  the  record  body  of  the 
judgment 

Appeal  from  supreme  court,  general  term. 
First  department 

Application  for  the  probate  of  the  will  of 
Kate  L.  Landy,  deceased.  From  a  reversal 
of  a  judgment  denying  the  application  (29  N. 
Y.  Supp.  138),  the  contestant,  Kate  P.  Elliott, 
appeals.    Modified. 

Daniel  G.  Rollins,  for  appellant  P.  H. 
Vernon,  for  respondent  Woman's  Hospital. 
H.  B.  Clossou,  for  respondent  Cooper  Union. 

HAIGHT,  J.  The  Instiument  in  quesUon 
was  witnessed  by  Dr.  William  Henry  Portei 
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and  Mrs.  Oomella  N.  Edwards,  who  signed 
the  attesting  clause  thereof  on  the  0th  day  of 
April,  1891,  at  the  request  of  the  testatrix. 
The  surrogate,  however,  found  aa  facts:  "(5) 
That  said  Instrument  was  not  subsc^bed  by 
said  Laudy  In  the  presence  of  either  said  Por- 
ter or  said  Edwards.  (C)  That  the  signature 
and  name  of  said  Laudy  to  said  Instrument 
was  not  read  by  or  to,  nor  -was  It  seen  by  or 
visible  to,  either  of  the  said  witnesses,  when 
they  signed  said  Instrument  as  witnesses  to 
said  instrument,  nor  at  any  time  during  the 
said  interview.  (7)  It  is  not  proved  that, 
when  said  witnesses  attested  said  instrument, 
Mrs.  Laudy's  name  had  been  subscribed  there- 
to. (8)  That  at  no  time  did  the  said  Laudy. 
declare  to  said  Porter  that  she  had  subscribed 
her  name  to  said  instrument  (9)  That  at  no 
time  did  said  Laudy  declare  to  said  Edwards 
that  she  had  subscribed  her  name  to  said  In- 
strument (10)  That  at  the  time  said  Laudy 
showed  the  paper  instrument  in  question  to 
said  Porter,  her  signature  was  not  shown  to 
or  read  by  him,  nor  by  Mrs.  Edwards,  and 
was  not  then,  or  at  any  time  during  that  in- 
terview, known  by  them,  or  either  of  them,  to 
be  then  upon  the  said  instrument" 

The  general  term  appears  to  have  reached 
the  conclusion  that  the  testimony  of  the  sub- 
scribing witnesses,  considered  In  connection 
with  the  circumstances  attending  the  execu- 
tion of  the  will,  required  a  finding  that  the 
the  testatrix  complied  with  the  demands  of 
the  statute.  The  statute  with  reference  to 
the  manner  of  executing  wills,  among  other 
things,  provides:  "(2)  Such  subscription  shall 
be  made  by  the  testator,  in  the  presence  of 
each  of  the  attesting  witnesses,  or  shall  be 
acknowledged  by  him  to  have  been  so  made, 
to  each  of  the  attesting  witnesses."  2  Bev. 
St  p.  63,  S  40.  In  Re  Mackay's  WiU,  110  N. 
Y.  611,  18  N.  E.  433,  It  was  held  that  sub- 
scribing witnesses  to  a  will  are  required  for 
the  purpose  of  attesting  and  identifying  the 
signature  of  the  testator;  and,  in  order  to  do 
this,  it  Is  essential  that  they  should  see  the 
testator  subscribe  his  name,  or  that  with  the 
slgrnature  visible  to  them,  he  should  aclmowl- 
edge  It  to  be  his.  See,  also,  Lewis  v.  Lewis, 
11  N.  Y.  221;  MItcheU  v.  MltcheU,  16  Hun, 
97,  affirmed  In  this  court  In  77  N.  Y.  596.  The 
testimony  of  Dr.  Porter  tends  to  show  that 
the  signature  of  the  testatrix  was  upon  the 
Instrument  at  the  time  that  it  was  presented 
to  him  for  his  signature,  and  that  she  then 
stated  that  she  had  signed  It  But  the  testi- 
mony of  Mrs.  Edwards  is,  in  substance,  to  the 
effect  that,  at  the  time  ,the  paper  was  pre- 
sented to  her  for  her  signature.  It  was  so 
folded  that  she  saw  only  the  signature  of  Dr. 
Porter,  and,  speaking  with  reference  to  the 
conversation  between  the  testatrix  and  the 
doctor,  she  recalls  no  expression  on  the  part 
of  Mrs.  Laudy  In  which  she  stated  that  she 
had  signed  the  Instrument  A  question  of 
fact  is  thus  presented  as  to  whether  she  did 
or  did  not  see  the  signature,  and  as  to  wheth- 
er the  testatrix  declared  it  to  be  hers.     This 


question,  to  some  extent  Involves  the  credl- 
bUity  of  Mrs.  Edwards'  and  the  doctor's  testi- 
mony, as  well  as  the  Inferences  to  be  drawn 
from  the  circumstances  surrounding  the  exe- 
cution of  the  instrument 

The  general  term,  in  this  class  of  cases,  is 
given  the  same  power  as  the  surrogate  to  de- 
termine the  facta.     Code  Civ.  Proc.  {  2586. 
The  testimony  of  Mrs.  Edwards  was  insuffi- 
cient to  authorize  the  admission  of  the  will  to 
probate,  and  It  Is  only  upon  the  theory  that 
her  testimony  was  not  true  that  the  general 
term  could  reverse;   but  that  court  is  given 
broad  powers  under  the  provisions  of  the  Code 
referred  to,  and,'  In  the  exercise  of  its  sound 
Judgment  and  discretion,  may  reverse.  In  case 
It  becomes  satisfied  that  substantial  justice 
has  not  been  done.    We  think,  therefore,  that 
we  ought  not  to  Interfere  with  the  Judgment 
of  the  general  term,  in  so  far  as  It  reverses 
the  decree  of  the  surrogate.    But  we  think  It 
ought  not  to  have  deprived  the  parties  of 
other  trlaL    As  we  have  seen,  the  question 
of  fact  presented  involves  the  credibility  uf 
the  witnesses,  the  difference  between  Dr.  Por- 
ter's and  Mr&  Edwards'  testimony  as  to  the 
exhibition  of  the  testatrix's  signature,   and 
her  alleged  declaration  with  reference  there- 
to, together  with  the  Inferences  to  be  drawn 
from  the  surrounding  circumstances.   The  case 
is  clearly  distinguishable  from  that  of  In  re 
Hunt's  Will,  110  N.  Y.  278, 18  N.  E.  106.     The 
true  test  is,  in  a  trial  before  a  jury,  could  tlt« 
court  properly  take  the  facts  from  the  jnrj, 
and  determine  the  question  as  one  of  law? 
This,  we  think,  could  not  properly  be  done  un- 
der the  testimony  presented.     Section  2588  of 
the  Code  provides  that  "where  the  reversal 
or  modification  of  a  decree  by  the  appellate 
court  Is  founded  upon  a  quest<on  of  fact  the 
appellate  court  must  If  the  appeal  was  taken 
from  a  decree  made  upon  a  petition*  to  admit 
a  will  to  probate,  or  to  revoke  the  probate  of 
a  will,  make  an  order  directing  the  trial,  by 
a  jury,  of  the  material  questions  of  fact  aris- 
ing upon  the  Issues  between  the  parties."     It 
appears  to  us  that  this  provision  applies  to 
the  case  presented,  and  that  a  trial  by  jury 
should  have  been  directed.     A  certificate  of 
the  general  term  was  presented  showing  tliat 
the  decree  of  the  surrogate  was  reversed  up- 
on the  ground  stated  In  the  opinltm.    A  re- 
view  of  the  opinion   Indicates  that  the    re- 
versal was  based  upon  the  facts.     The  case 
has  been  argued  In  this  court  upon  the  mer- 
its, and  we  have  concluded  to  treat  the  Judg- 
ment of  reversal  as  having  been  made  upon 
the  facts;   but  we  wish  It  to  be  distinctly  un- 
derstood that  this  conclusion  Is  not  to  be  re- 
garded as  a  precedent  or  as  holding  that  the 
certificate  Is  a  compliance  with  the  provisions 
of  section  1338  of  the  Code  of  Civil  Proced- 
ure, which  provides  that,  "upon  an  appeal  to 
the  court  of  appeals  from  a  Judgment  revers- 
ing a  Judgment  entered  upon  the  report  of  a 
referee  or  a  determination  in  the  trial  court 
or  from  an  order  granting  a  new  trial,  upon 
such  a  reversal.  It  must  be  presumed  that  tbe 
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Jndjrment  was  not  reversed,  or  the  new  trial 
granted,  upon  a  question  of  (act,  unless  the 
contrary  clearly  appears  in  the  record  body 
of  the  Judgment  or  order  appealed  from."  We 
think  that  the  general  term  ought  to  be  able 
to  determine  whether  their  reversals  are 
made  upon  the  facts  or  the  law,  and  that  this 
court  ought  not  to  be  compelled  to  go  to  the 
opinion  for  the  purpose  of  determining  that 
question. 

The  judgment  of  the  general  term  should 
be  modified  by  strildng  out  the  clause  direct- 
ing the  surrogate  to  admit  the  will  to  pro- 
bate, and  by  inserting,  Instead  thereof,  that  a 
trial  by  Jury  be  liad  at  a  trial  term  of  the 
supreme  court  in  the  county  of  New  York,  of 
the  question  as  to  whetbw  the  subscription 
of  the  instrument  In  question  was  made  by 
the  testatrix  in  the  presence  of  each  of  the 
attesting  witnesses,  or  whether  she  acknowl- 
edged such  subscription  to  have  been  so  made 
to  each  of  the  attesting  witnesses,  and,  as 
so  modified,  the  Judgment  should  be  affirmed, 
with  costs  to  abide  the  event  All  concur, 
except  GRAY,  J.,  who  dissents  upon  the 
ground  that  there  was  no  conflict  in  the  evi- 
dence warranting  a  trial  before  a  Jury,  and, 
further,  that  we  should  reverse  the  general 
term,  and  affirm  the  decree  of  the  snrroKate. 
BARTLBTT,  J.,  not  sitting.  Judgment  ac- 
cordingly. 

a«  N.  T.  M7) 

O'EBILLT  et  al.  v.  NEW  YORK  fiL.  R.  CO. 
et  aL 

(Court  of  Appeals  oi  New  York.     Feb.  18, 1896.) 

Elevated  Railboad— Injunction  aoainst  Oper- 
ation—Bbnbfit  TO  Abutting  Fkbhiseb. 
The  operation  of  an  elevRted  railway  in 
front  of  plaintiif  b  premises  will  not  be  restrained, 
on  the  groond  of  interference  w4th  hia  easements 
of  light,  air,  and  access,  where  it  was  shown  that 
the  use  of  the  street  by  such  railway  was  anthor- 
iied  by  law,  that  the  value  of  the  property  had 
been  greatly  enhanced  by  its  constrnction  and 
maintenance,  and  co  actual  damage  was  shown. 
27  N.  T.  Supp.  758,  affirmed. 

Appeal  from  supreme  court,  general  term, 
First  department 

Action  by  Hugh  O'Reilly  and  others  against 
the  New  York  Elevated  Railroad  Company 
and  others  for  an  Injunction.  From  a  Judg- 
ment of  the  general  term  (27  N.  Y.  Supp.  758) 
affirming  a  Judgment  dismissing  the  com- 
plaint plaintifTs  appeal;    Affirmed. 

Edward  W.  S.  Johnston,  for  appellants. 
Reuben  Leslie  Maynard,  for  respondents. 

GRAY,  J.  This  is  one  of  the  many  actions 
which  have  been  brought  against  the  elevat- 
ed railway  companies  in  New  York  City,  in 
which  the  complainants  seek  the  equitable 
interference  of  the  court  to  restrain  the  de- 
fendants from  operating  their  railway  in 
front  of  their  premises.  The  demand  for 
this  equitable  relief  in  the  present  case  re- 
lates to  property  upon  Ninth  avenue,  and 
proceeds  upon  allegations  of  interference  by 


the  defendants  with  the  plaintlEFs'  enjoyment 
of  the  easements  of  light  air,  and  access  ap- 
purtenant to  their  abutting  property.  The 
complaint  charges  that  by  reason  of  the  un- 
lawful and  injurious  acts  of  the  defendants, 
the  rontal  value  of  the  promises  has  been  de- 
preciated, to  the  extent  of  |1,000  a  year, 
since  the  construction  of  the  road,  and  that 
the  market  value  thereof  has  been  diminish- 
ed not  less  than  $10,(X)0,  wherofore  Judg- 
ment is  asked  for  past  damages  at  the  rate 
of  $1,(X)0  a  year,  and  that  If  the  defendants 
be  permitted  to  continue  the  operation  of 
their  road  through  Ninth  avenue,  in  front  of 
their  premises,  it  shall  be  upon  condition 
that  they  pay  for  the  value  of  the  rights  and 
easements  taken  at  least  the  sum  of  |10,0(X), 
as  adequate  compensation  therefor.  The 
case  comes  to  us  upon  the  Judgment  roll,  and 
without  the  evidence. 

The  referee  before  whom  the  trial  was  had, 
found  all  the  facts  in  favor  of  the  plaintiffs, 
which  related  to  the  discomfort  and  the  an- 
noyance incidental  to  the  operation  of  the 
defendants'  road  in  the  deprivation  of  the 
beneficial  use  and  enjoyment  of  the  ease- 
ments of  light  air,  and  access;  but  he  also 
found  it  to  be  the  fact  that  a  general  benefit 
had  been  produced  by  the  presence  of  the 
railway,  in  which  the  plaintifRs'  property 
participated,  and  that  the  fee  value  of  their 
property  had  Increased  since  the  construc- 
tion of  the  road,  and  was  of  greater  value, 
to  the  extent  of  at  least  $8,000,  than  at  any 
time  prior  to  the  construction  of  the  railway. 
He  foimd  that  "there  has  been  no  disparity 
between  the  rate  of  increase  In  value  ex- 
perienced by  the  property  in  question  and 
other  property  in  the  vicinity  of  the  line  of 
the  elevated  road,  as  would  Justify  the  con- 
clusion that  the  property  in  question  had 
failed  to  share  in  the  general  increase  of 
values  which  is  shown  to  have  taken  place 
in  respect  of  all  real  estate  In  that  vicinity." 
Finding  that  the  plaintiffs  had  failed  to 
show  that  the  fee  or  rental  value  of  the 
premises  had  been  diminished  by  the  acts  of 
the  defendants,  he  found  the  value  of  the 
easements  taken  or  interfered  with  to  be  the 
sum  of  sU  cents,  or  nominal  merely.  His 
legal  conclusions  were  also  favorable  to  the 
plaintiffs,  to  the  extent  that  he  found  that 
their  right  to  an  unimpaired  enjoyment  of 
the  easements  was  a  substantial  right  of 
property,  and  that  the  authority  of  the  de- 
fendants to  construct  and  operate  their  rail- 
way did  not  exempt  them  from  the  same 
measure  of  liability  for  damages  as  would 
attend  a  totally  unauthorized  erection  and 
operation  of  such  a  structure.  He  even 
found  that  even  though  no  diminution  in  the 
money  value  of  the  premises  was  shown, 
equity  may  forbid  the  continuance  by  the  de- 
fendants of  their  Interference  with  the  ap- 
purtenant easements.  His  determination, 
however,  was  that,  though  the  plaintiffs  had 
shown  title  to  the  property  in  question,  and 
to  the  easements  of  light  alr>  ^^^  access  ap- 
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purtenant  thereto,  and  though  thedefeadantfi. 
had  appropriated  such  easements  without 
the  sanction  of  the  ;)laintlfCB,  and  without 
having  made  compensation  therefor,  yet,  as 
the  plaintiffs  had  failed  to  show  that  any 
substantial  loss  had  resulted  to  them,  or  that 
other  than  nominal  damages  had  been  suffer- 
ed, and  because  It  appeared  that  to  grant 
the  equitable  relief  prayed  for  would  Involve 
serious  public  inconvenience,  judgment 
Should  be  directed  dismissing  the  complaint, 
"but  without  prejudice  to  the  right  of  the 
plaintiffs  to  bring  such  action  as  they  may 
hereafter  be  advised,  based  upon  facts  not 
inconsistent  with  those  herein  adjudged." 
Thus,  equitable  relief  by  way  of  injunction 
was  refiLsed  to  the  plaintiffs  in  the  court  be- 
low upon  the  ground  that,  notwithstanding 
the  defendants  had  interfered  with  the  ease- 
ments in  the  street  which  were  appurtenant 
to  the  abutting  property,  and,  to  the  extent 
of  that  interference,  were  quasi  trespassers 
tqion  the  plaintiffs'  rights,  nevertheless,  as 
the  benefits  resulting  to  the  property  from 
the  presence  and  operation  of  the  elevated 
railway  had  greatly  enhanced  its  value,  and 
in  equal  measure  with  other  property  In  the 
vicinity  off  of  the  line  of  the  railroad,  the 
trespass  was  but  technical,  and  only  nominal 
damages  of  six  cents  should  be  allowed. 

The  contention  of  the  appellants  is  that 
proof  of  a  monetary  damage  is  not  necessary, 
and  that  the  court  may  not  and  must  not  re- 
fuse an  injunction,  where  substantial  rights 
of  property  are  invaded,  even  if  the  damage 
to  those  property  rights  cannot  be  measured 
by  a  money  standard.  We  cannot  approve 
of  that  proposition  as  applicable  to  the  pres- 
ent case,  without  being  in  conflict  with  the 
autht)rity  of  our  previous  decisions,  as  well 
as  with  what  I  l>elieve  to  be  the  sound  equita- 
ble principle.  However  plausible  the  argu- 
ment which  Is  advanced,  and  which  rests  up- 
on the  general  notion  that  the  right  to  the  In- 
junction is  not  to  be  determined  by  the  ex- 
tent of  the  damage,  I  think  that,  where  the 
gist  of  the  action  is  an  actual  damage  suffer- 
ed by  property,  it  must  be  proved  as  a  fact 
in  the  case,  or  else  the  court  is  at  liberty  to 
disregard  the  mere  technical  trespass,  and 
to  refuse  its  writ  of  Injunction.  It  is  true 
that  the  discretion  of  a  court  of  equity  is  not 
to  be  arbitrarily  exercised,  and  that  it  should 
be  regulated  upon  grounds  that  make  it  ju- 
dicial; but  there  is  neither  a  feature  in  this 
case  which  appeals  to  the  conscience  of  a 
court  of  equity,  nor  one  which  compels  the 
application  of  the  equitable  principle  of  inter- 
ference. There  are,  of  course,  the  facts  that 
the  defendants  have  come  into  the  street,  and 
that  they  have  appropriated  certain  ease- 
ments appurtenant  to  the  abutting  property, 
without  making  compensation  therefor,  or  of- 
fering to  do  so;  but  the  trespass  (to  use  a 
term  now  somewhat  commonly  applied  to 
these  invasions  of  easements)  was  merely 
technically  such,  and  caused  no  actual  dam- 
age.    Equitable  relief,  by  way  of  injunction. 


in  cases  of  trespass,  may  often  depend  for  lea 
award  upon  the  nature  of  the  particular  case. 
In  soch  cases,  the  court  must  look  into  them, 
to  see  tf  a  strong  case  of  actual  and  irrepara- 
ble mischief  is  presented,  and  if  the  circnm- 
stances  justify  equitable  interference.  In 
Jerome  v.  Ross,  7  Johns.  Oh.  315,  Chancellor 
Kent  considered  at  some  length  the  practice 
of  granting  injunctions  In  trespass,  and 
reached  condusions  which  are  valuable 
enough  to  be  referred  to  here.  Adverting  to 
the  sufficiency,  in  ordinary  cases,  of  the  com- 
mon-law remedy  by  action,  he  says:  "I  ds 
not  think  it  advisable,  upon  any  principle  of 
justice  or  policy,  to  Introduce  the  chancery 
remedy  as  Its  substitute,  except  In  strong  and 
aggravated  Instances  of  trespass,  which  go 
to  the  destruction  of  the  inheritance,  or 
where  the  mischief  is  remediless."  He  de- 
clares this  to  l>e  the  English  doctrine,  in  con- 
fwmity  with  which  the  court  had  proceeded, 
and  he  says:  "I  do  not  know  a  case  in  which 
an  injunction  has  been  granted  to  restrain  a 
trespasser,  merely  because  he  was  a  trespass- 
er, without  showing  that  the  property  itself 
was  of  peculiar  value,  and  could  not  well  ad- 
mit of  due  recompense,  and  would  tie  destroy- 
ed by  repeated  acts  of  trespass."  He  sums 
up  the  results  of  the  decisions  in  England 
and  In  this  state  as  follows:  "These  cases  all 
show  that.  In  respect  to  acts  of  tresixisB  com- 
mitted ui>on  land,  even  by  persons  in  a  public 
trust,  under  color  of  law,  the  court  has  not 
Interfered,  by  injunction,  unless  where  the 
trespass  was  pmmanent,  as  well  as  grievous, 
or  went  to  destroy  the  value  of  the  property 
to  the  owner.  It  is  not  sufficient  that  the 
act  I>e  simply  per  se  a  trespass,  but  it  must 
be  a  case  of  mischief,  and  of  irreparable  ruin 
to  the  property  in  the  character  in  which  it 
has  been  enjoyed."  In  Kerlln  v.  West,  4  N. 
J.  Eq.  449,  the  chancellor  of  New  Jersey,  cit- 
ing Jerome  v.  Ross,  observed:  "I  am  satis- 
fied that  the  court  of  chancery  should  not  in- 
terfere in  a  case  of  naked  trespass  whet« 
there  Is  a  full  remedy  at  law."  In  Troy  &  B. 
R.  Co.  V.  Boston,  H.  T.  &  W.  R.  Co.,  86  N. 
T.,  at  page  123,  Danforth,  J.,  observed  that" 
trespass  alone  will  not  authorize  the  inter- 
ference of  a  court  of  equity,  and  quotes  from 
Chancellor  Kent's  opinion  in  Jerome  v.  Ross. 
supra,  upon  the  proposition  that,  where  dam- 
ages are  nominal,  the  court  should  not  a»- 
sume  cognizance  of  the  trespass,  and  lay  the 
interdict  of  an  Injunction. 

In  all  the  coses  which  have  come  before  the 
court  in  the  course  of  this  elevated  railway 
litigation,  the  complainants,  where  they  have 
been  awarded  judgment  In  their  favor,  have 
recovered  upon  the  theory  tliat  the  defend- 
ants' acts  were  causing  an  injury  through  aa 
invasion  of  certain  property  rights  in  the 
street;  and,  because  the  trespass  was  a  con- 
tinuing one,  the  court  interfered  to  restrain 
it,  in  order  to  prevent  irreparable  injury  and 
a  multiplicity  of  suits.  The  action  has  al- 
ways been  regarded  as  one  for  the  recovery  of 
damages  to  the  complainant's  jH-operty,  how- 
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am  equitable  In  Ua  form.  Allegations  »t 
damage  are  not  necessary,  in  the  sense  that 
the  amonnt  ^rhlch  the  plaintiff  should  recov- 
er enters  Into  the  determination  of  the  right 
to  the  equitable  relief;  but  they  are  neces- 
sary in  order  that  the  court  may  determine 
whether,  as  alleged  and  shown,  they  are  of 
such  substance  afl  to  warrant  the  equitable 
Interrention  of  the  court.  Gray  t.  Railway 
Ca,  128  N.  Y.  499,  28  N.  S3.  498;  Shepard  t. 
EaUway  Co.,  131  N.  Y.  215,  30  N.  B.  187.  In 
the  former  ca.  e  It  was  said.  In  the  opinion, 
upon  the  question  of  the  materiality  of  ths 
damage:  "Unless  the  court  had  found  it  to 
be  substantial,  it  could,  in  the  exercise  of  its 
discretion,  have  withheld  the  injunction,  and ' 
left  the  plaintifT  to  his  remedy  at  law.  An 
equity  court  is  not  bound  to  issue  an  injunc- 
tion, where  It  will  produce  great  public  or 
private  mischief,  merely  for  the  purpose  of 
protecting  a  technical  or  unsubstantial  right" 
A  number  of  authorities  might  be  adduced 
In  support  of  that  proposition,  but  it  Is  too 
evident  to  require  It  to  be  done.  In  Hunter 
T.  Eaflway  Co.,  141  N.  Y.  281,  36  N.  B,  400, 
It  was  observed:  "The  question  for  the  tri- 
bunal in  each  case  is  whether,  by  the  con- 
struction and  operation  of  the  elevated  rail- 
road, there  has  been  an  Uitmsion  upon  the 
complainant's  property  rights,  to  his  actual 
prejudice  and  damage."  In  Doyle  v.  Rail- 
way Oa,  136  N.  Y.  505,  32  N.  B.  1008,  it  was 
said:  'The  proof  of  damages  was  an  indis- 
pensable element  of  the  plaintiff's  case,  as  it 
cannot  be  supposed  that  a  court  of  equity 
would  entertain  Jurisdiction  to  restrain  a 
trespass  that  was  not  shown  to  have  pro- 
duced any  damage  or  loss  to  the  plaintiff." 
Quite  recently.  In  Bookman  v.  Railroad  CSo., 
147  N.  Y.  298,  41  N.  B.  705,  it  was  held  that 
the  decree  recovered  by  the  plaintUfs  was  er- 
roneous, in  view  of  the  fact  that  the  finding 
Oiat  the  plaintiffs'  property  was  injured  by 
the  railroad  over  and  above  all  benefits  con- 
ferred was  wholly  unsupported  by  the  proof. 
The  theory  adopted  in  that  case,  by  the  court. 
In  Its  decision,  was,  practically,  that  if  bene- 
fits only  are  shown  to  have  been  caused  as 
the  result  of  the  construction  and  operation 
of  the  elevated  railway,  the  complainants  are 
without  right  to  equitable  relief,  as  well  as 
not  entitled  to  any  award  of  damages.  In 
this  class  of  litigation,  in  which  the  court  has 
been  engaged  for  a  number  of  years.  It  not 
only  has  never  been  assumed  that  a  com- 
plainant against  the  elevated  railway  compa^- 
nles  might  recover  a  Judgment  for  equitable 
relief  by  way  of  injunction  upon  the  mere 
basis  of  the  unlawful. intrusion  by  the  elevat- 
ed railway  companies  upon  his  easements  in 
the  street,  without  proof  of  actual  damage 
sustained,  but  It  has  been  frequently  hdd,  as 
shown  by  the  cases  above  referred  to,  that 
there  must  be  proof  of  a  substantial  damage 
to  the  plaintiffs'  property  to  warrant  the 
granting  of  the  equitable  relief  demanded. 

It  Is  perfectly  true  that  the  defendants  are 
•Miasi  trespaBsers  with  resjpect  to  the  plain- 


ttSB*  easemtaits  In  the  street  in  front  of  th^ 
property.  But,  so  far  from  the  trespass  be- 
ing shown  to  be  destructive  of  the  value  of 
their  sstate,  or  to  bavo  Infiicted  an  irrepara- 
ble injury,  the  proof  is  that  the  value  of  the 
property  has  been  greatly  enhanced,  and  that 
It  baa  shared  equally  in  the  general  rise  cf 
▼alue.  Therefore,  the  only  ground  for  the 
daim  of  the  plalntUts,  that  they  are  entitled 
to  equitable  relief,  is  in  the  mere  fact  that 
the  defendants  have  invaded  their  rights  in 
the  public  street,  without  their  consent,  and 
without  having  first  condemned  the  same  by 
an  exercise  of  the  right  of  eminent  domain. 
It  must  be  borne  In  mtnd,  however,  that  the 
defendants,  ir  occupying  the  street  with  th^ 
structure,  and  operating  a  railroad  thereupon, 
were  carrylrg  out  the  provisions  of  their  chai^ 
ter,  and  were  subserving  the  public  interest 
and  convenience,  as  all  corporations  of  a  pub- 
lic or  quasi  public  nature  are  presumed  to  do. 
I  do  not  mean  to  s^ty,  bjecause  they  are  In  the 
street  by  authority  of  law,  that  that  protectss 
them  against  the  consequences  of  their  acti, 
when  an  invasion  of  those  private  rights 
which  are  secured  to  property  owners.  But  1^ 
seems  to  me  to  be  perfectly  dear  that  the 
court,  when  appealed  to  by  the  property  own- 
er to  enjoin  the  operation  by  the  corporation 
of  its  franchises,  upon  the  ground  that  cer- 
tain easements  have  been  invaded,  wUl  con- 
sider the  fact  that  the  corporation  is  there  for 
the  public  convenience,  and  is  executing  a 
quasi  public  work;  and,  if  it  finds  that  no  in- 
jury is  In  truth  inflicted,  and  that  the  prop- 
erty owner  has  suffered  no  actual  damage,  it 
may  and  should  refuse  to  grant  the  relief 
prayed  for.  A  court  of  equity  has  a'  certain 
latitude  In  the  exercise  of  Its  great  power,  and 
under  no  authority  or  rule,  with  which  I  am 
acquainted,  is  it  compelled  to  grant  an  injunc- 
tion in  a  case  like  the  present  one,  which  be^ 
longs  to  a  peculiar  clas..;,  and  is  governed  by  a 
doctrine  of  recent  growth  in  the  courts.  The 
court  recognizes  the  fact  that  the  defendants 
had  the  right  to  appropriate  the  street  ease-, 
ments  by  condemnation  proceedings,  and 
hence,  when  appealed  to,  to  enjoin  them  from 
operating  their  franchises,  it  looks  into  the 
question  of  the  substantial  nature  of  the  dam- 
age alleged  to  have  been  done  to  the  property, 
or  of  the  loss  suffered  by  the  owner.  If  it  la 
found  to  be  such,  then  the  court  proceeds  in 
the  matter  as  though  the  proceeding  was  one. 
to  condemn  to  the  defendants'  uses  the  prop- 
erty appropriated,  and,  having  ascertained  the 
value  of  the  property,  it  suspends  the  decree, 
which  it  finds  the  plaintiffs  are  entitled  to  to 
restrain  the  continuance  of  the  defendants' 
acts,  for  a  sufllcl^nt  period  within  which  to 
permit  the  defendants  to  acquire  the  right  to 
appropriate  the  easements  through  a  convey- 
ance, as  a  condition  of  avoiding  the  enforce- 
ment of  the  decree.  The  proceedings  by 
which  the  court  ascertains  and  fixes  the  dam- 
ages done  to  the  abutting  property  in  the  dep- 
rivation of  easements  are,  in  fact,  but  a  sub- 
stltnte  for  condemnation  proceedings.     If  tbe 
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plaintiffs  fall  to  establish  that  snbstantial  In- 
jury 'has  been  Inflicted  upon  their  property,  a 
decree  enjoining  the  operation  of  the  railroad 
would  be  unwarranted.  One  of  the  very 
grounds,  and  a  main  one,  upon  which  equity 
proceeds  In  granting  relief,  by  way  of  injunc- 
tion, against  the  unlawful  acts  of  the  defend- 
ants, would  have  been  wanting  if  no  actual 
and  irreparable  damage  were  shown. 

I  tiave  not  overlooked  the  many  authorities 
to  which  the  appellants'  counsel  has  called  at- 
tention, but  I  think  It  quite  unnecessary  to 
review  them.  There  may  be  some  embarrass- 
ment In  reconciling  all  that  has  been  decided 
In  the  courts  with  respect  to  the  practice  of 
granting  Injunctions  In  trespass.  But  that 
embarrassment  seems  to  arise  firom  the  diffi- 
culty of  applying  the  principle  of  equitable 
'Interference  to  the  differing  circumstances  of 
the  cases.  The  case  of  Coming  t.  Factory, 
40  N.  y.  191,  relied  jpon  by  the  appellants, 
was  an  action  to  obtain  a  perpetual  injunc- 
tion restraining  the  defendant  from  diverting 
the  waters  of  a  stream  along  the  lands  of  the 
plaintiffs;  and,  tbe  question  behig  as  to  the 
legal  rights  of  the  parties,  it  was  hdd  that 
the  defendant  had  acquired  no  right  to  divert 
the  water.  The  dispute.  In  fact,  was  over  the 
title  to  the  stream,  and  whether  the  defendant 
had  acquired  any  rights  as  against  the  plain- 
tiffs and  their  grantors.  There  Judge  Wood- 
ruff, in  his  opinion,  observed:  "If  it  was  clear 
that  the  restoration  of  the  water  was  of  no 
value  to  them,  the  case  would  not  call  for  eq- 
uitable Interference.  We  cannot,  however, 
say  that  the  case  so  stands  upon  the  evi- 
dence.". So  the  case  of  Smith  v.  City  of 
Bochester,  38  Hun,  612,  was  one  of  an  a;ction 
brought  to  restrain  the  diversion  of  the  wa- 
ters of  a  lake  by  a  municipal  corporation,  by 
which  plaintiff's  riparian  rights  upon  a  stream 
were  violated.  Tbe  defendant,  acting  in  pur- 
suance of  an  act  of  the  legislature,  for  the 
purpose  of  supplying  its  citizens  with  water, 
was  drawing  off  the  waters  of  the  lake 
through  an  iron  pipe.  Without  commenting 
upon  the  opinion  which  prevailed  In  that  ca^e, 
it  is  sufficient  to  observe  tliat  the  circumstan- 
ces were  not  such  as  to  make  it  an  authority 
in  iMint  heie.  It  may  also  be  repeated,  as  a 
pertinent  observation,  in  connection  with  that 
and  other  cases,  that  the  defendants  here 
were  in  the  street  by  direct  authority  of  law, 
although,  with  respect  to  private  rights  in  the 
street  not  taken  by  eminent  domain,  they  may 
liave  been  quasi  trespassers.  In  other  words, 
the  defendants  were  rightfully  and  lawfully 
in  the  public  street;  but,  in  so  ftir  as  they 
had  failed  to  make  compensation  for  any 
damages  suffered  by  abutting  property  own- 
ers, they  were  at  fault,  and  therefore  liable  in 
an  action  at  law  to  respond  In  damages  to  tbe 
abutting  owner,  or  were  subject.  In  an  eq- 
uitable action,  to  be  enjoined  with  respect  to 
tlie  operation  of  their  franchises,  unless  com- 
pensation was  made  to  tbe  abutting  owner 
for  the  ascertained  damages. 

The  suggestion  by  the  appellants'  counsel. 


that  a  icason  exists  tot  the  granting  of  an  In- 
junction, even  In  tbe  absence  of  any  proof  of 
damage  to  the  property  measured  by  a  mone- 
tary standard.  In  the  ract  that  the  continued 
tortious  acts  will  eventually  give  to  the  de- 
fendants title  to  the  property  rights  which 
they  have  wrongfully  appropriated,  is  met,  in 
this  case,  by  the  form  of  the  decree.  It  is 
"without  prejudice  to  the  right  of  the  plain- 
tiffs to  bring  such  action  as  they  may  hereaft- 
er be  advised,  based  upon  facts  not  incon- 
sistent with  those  herein  adjudged."  This 
leaves  it  entirely  open  to  them  in  the  future, 
and  before  the  defendants  could  acquire  any 
adverse  rights.  If  they  are  able  to  prove  any 
actual  damage  or  loss,  to  commence  an  action 
against  the  defendants,  and  to  obtain  such  re- 
lief at  law  or  in  equity  as  the  case  shall  war- 
rant 

Without  continuing  further  the  discussion. 
It  is  sufficient  to  say,  in  conclusion,  that  we  do 
not  feel  compelled,  by  authority,  nor  upon 
principle,  to  hold  that  the  court  must  grant 
relief,  by  way  of  injunction.  In  a  case  where 
the  plaintiffs  are  unable  to  show  any  actual 
damage  to  their  property,  or  loss  suffered,  by 
reason  of  the  defendants'  acts,  and  in  tbe  face 
of  the  fact  that,  by  reason  of  the  presence 
and  operation  of  the  elevated  railroad  in  the 
street,  the  value  of  their  property  has  greatly 
increased,  and  that  it  has  shared  equally  with 
all  the  property  in  the  vicinity  In  the  general 
increase  of  values  which  has  taken  place. 
The  judgment  should  be  affirmed,  with  costs. 
All  concur.    Judgment  affirmed. 


a«  N.  T.  470 
PEOPLE  V.  COBBY. 
(Court  of  Appeals  of  New  York.     Ftb.  18, 18M.) 

CSIMINAI.  Law— HOBDBR  —  EviDaKOE— LbTTSBf-' 
iDBMTinOATIOH  OF  WRITIHO  —  ADMISSIOXS  — 
THUI.— 1K8TBD0TIO2C  AS  TO  IHTOZICATIOX  —  Rb- 
VIBW. 

1.  To  be  competent  to 'identify  handwriting 
as  that  of  a  particular  person,  a  witness  most  not 
only  be  able  to  read  writing  generally,  but  should 
have  an  Intelligent  acquaintioce  with  the  hand- 
writing  of  sudi  person. 

2.  Evidenre  of  admisraons  by  a  defendant  In 
a  criminal  prosecution  that  he  wrote  a  letter  to 
a  girl,  and  that  it  contained  an  envelope  for  a  re- 
ply, addressed  to  a  certain  street  and  number, 
18  not  sufficient  to  authorize  the  admission  in 
evidence  of  any  particular  letter;  neither  the  name 
of  tiie  girl,  the  place  where  sent,  nor  the  time  be- 
ing mentioned. 

3.  On  a  trial  for  murder,  where  the  killing 
has  been  proved  and  is  not  denied,  it  is  prejudicial 
error  to  allow  the  prosecution  to  ^rove  that  de- 
fendant was  aSlicted  with  syptuUs,  under  tbe 
Kuise  of  showing  vo  what  extent  he  was  piiysical- 
ly  capable  of  committing  the  crime. 

4.  The  giving  of  an  instruction  under  which 
the  jury  would  be  likely  to  be  in  doubt  as  to 
whe&er  the  intoxication  of  defendant  at  the  time 
of  the  commission  of  the  act  diarged  as  a  mur- 
der should  be  considered  by  them,  m  determining 
tiie  degi-ee  of  his  offense,  is  reTersible  error. 

5.  The  court  of  at^eals  is  authorized  by  nei- 
ther Code  Or.  Proc.  $  527,  giving  it  power  to 
grant  a  new  trial  in  a  capital  case,  if  satisfied  that 
justice  requires  it,  though  no  exceptions  have 
been  taken,  nor  by  section  542,  requiring  it  to 
give  judgment  witnout  regard  to  technical  ertora 
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whidi  do  not  affect  snbstantial  righta,  to  dlsre- 
,Tard  any  valid  exception  taken  by  a  defendant 
during  his  trial,  and  the  improper  admission  or  re- 
jection of  evidence-  which  may  have  affected  the 
verdict  requires  a  reversal. 

Andrews,  O.  J.,  and  Gray  and  Baight,  JJ.,  dis- 
aenting. 

Appeal  from  coiirt  of  oyjer  and  terminer, 
Madison  county. 

Michael  C!orey  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Reversed. 

Albert  0-  Brlggs,  for  appellant.  Joseph 
D.  Senn  and  M.  H.  Klley,  for  respondent. 

MABTIN.  J.  The  defendant  appeals  from 
a  Judgment  of  the  Madison  oyer  and  termi- 
ner, entered  upon  the  verdict  of  a  Jury,  con- 
victing him  of  the  crime  of  murder  in  the 
first  degree.  The  evidence  discloses  that  the 
defendant  stabbed  James  George,  an  In- 
dian, with  a  knife,  or  some  other  sharp  In- 
strument, and  that  the  wound  thus  Inflicted 
caused  his  death.  The  defendant  was 
known  by  the  name  of  Michael  Kelley,  as 
well  as  by  the  name  of  Michael  Corey.  The 
assault  which  resulted  In  the  Indian's  death 
occurred  In  the  evening  of  the  27th  of  Sep- 
tember, 1884.  at  the  house  or  place  where 
Frank  Webb  and  his  family  then  resided,  in 
the  town  of  Eaton.  Madison  county,  N.  Y. 
At  and  prior  to  the  time  of  the  affray  the 
defendant  had  been  living  or  boarding  with 
the  Webb  fanilly,  and  had  made  it  his  home 
with  them,  more  or  less,  for  about  one  year. 
There  were  present  at  Webb's,  when  the  af- 
fray occurred,  the  defendant,  the  decedent, 
Cora  Bennett,  and  Webb's  family,  which 
consisted  of  himself,  his  wife,  and  six  chil- 
dren, who  were  from  1  to  17  or  19  years  of 
age.  The  place  where  Webb  resided  was  a 
mere  shanty,  consisting  of  one  room,  12  by 
16  feet,  with  one  small  window  and  a  door. 
There  was  but  little  furniture  in  the  room. 
On  the  day  of  the  homicide  the  defendant 
had  been  assisting  Webb  in  putting  up  a 
woodshed,  or  lean-to,  adjoining  the  house  or 
shanty,  and  had  been  there  during  the  en- 
tire day.  The  decedent  stayed  at  Webb's 
the  previous  night,  but  had  been  absent  dur- 
ing the  day,  and  returned  at  about  7  o'clock 
In  the  evening.  The  evidence  tends  to  show 
that  all  the  persona  present  when  the  dece- 
dent was  stabbed  were  more  or  less  Intoxi- 
cated, with  the  exception  of  Webb  and  his 
younger  children.  During  the  afternoon 
and  evening  two  Jugs  of  beer,  a  quart  of 
whisky,  and  a  pint  of  alcohol  had  been  fur- 
nished; and  all  had  been  drank  by  the  pei^ 
sons  there,  except  a  portion  of  one  Jug  of 
beer,  and  a  pint  of  whisky.  The  evidence 
also  tends  to  show  that  the  decedent  was  a 
strong,  healthy  Indian,  of  a  somewhat  quar- 
relsome character,  while  the  defendant  was 
not  In  robust  health,  and  was  usually  a 
quiet  and  peaceable  man.  When  the  dece- 
dent returned  to  Webb's  house,  in  the  even- 
ing of  that  day,  he  brought  with  him  some 
provisions  for  the  family,  a  portion  of  which 
Mrs.  Webb  cooked  for  his  supper.   The  de- 


fendant, at  the  Invitation  of  the  decedent, 
ate  with  him.  During  the  evening,  a  por- 
tion of  the  time  before  the  homicide  had 
been  spent  In  dancing.  Shortly  before  the 
affray  the  defendant  had  complained  of  the 
decedent  for  sitting  upon  a  bed  on  which 
some  of  the  girls  were  lying.  He  also  ex- 
pressed to  Mrs.  Webb  a  feeling  of  hatred 
for  the  decedent,  his  design  to  have  revenge 
upon  him,  and  declared  that  be  "would  lick 
him  if  it  cost  his  Ufe  to  do  It."  About  the 
time  the  encounter  took  place,  the  decedent 
was  talking  with  Susan  Webb,  when  the  de- 
fendant said  to  him,  "What  do  you  talk  to 
her  for?"  To  which  the  decedent  replied, 
"Ain't  i  a  right  to  talk  to  this  glrir'  The 
defendant  then  Jumped  up,  saying:  "No, 
you  ain't  [calling  the  decedent  a  vile  name]. 
I  will  fix  you;"  at  the  same  time  striking 
him  with  his  fist  Whether  the  decedent 
simply  warded  off  the  blow,  or  struck  the 
defendant  a  blow  in  return,  is  not  entirely 
clear,  but  the  evidence  tends  to  show  that 
be  simply  warded  It  off.  Immediately  fol- 
lowing this,  the  defendant  struck  and 
stabbed  the  decedent  sU  or  seven  times  with 
a  knife,  or  some  other  sharp  instrument- 
probably  a  small  knife  belonging  to  one  of 
the  Webb  glrls,-^and  immediately  left  the 
house.  The  decedent  attempted  to  sit  upon 
a  chair,  but  fell  upon  the  fioor,  and  was  then 
discovered  to  have  been  stabbed.  The  de- 
fendant shortly  left  the  county  of  Madison, 
went  to  New  York,  and.  when  arrested,  was 
found  at  a  hospital  on  Blackwell's  Island. 
The  decedent  lived  until  about  the  4th  day 
of  October,  1894,  when  he  died  from  the  ef- 
fects of  the  injury  inflicted  upon  him  by  the 
defendant  No  other  or  further  statement 
of  the  facts  preceding  or  surrounding  this 
transaction  need  be  'made,  to  present  the 
questions  Involved. 

On  the  trial  a  letter  and  two  envelopes 
were  offered  In  evidence.  They  were  ob- 
jected to  by  the  defendant  upon  the  grounds 
that  they  were  Incompetent  and  inadmis- 
sible, that  no  foundation  had  been  laid  for 
the  evidence,  and  that  they  were  not  prop- 
erty proved  or  shown  to  have  been  written 
by  the  defendant  These  objections  were 
overruled,  and  the  letter  and  envelopes  were 
admitted  In  evidence.  To  this  ruling  the  de- 
fendant excepted.  The  letter  was  aa  fol- 
lows: ^ 

"New  York  City,  Sunday,  October  21st, 
1894.  Dear  Susie:  I  thought  I  write  yon 
these  few  lines,  hoping  they  may  find  you 
and  all  the  rest  of  the  family  in  good  health, 
and  getting  along  good.  Susie,  I  can't  tell 
yon  how  sorry  I  am  for  getting  In  that 
trouble,  and  having  to  leave  you;  but  you 
are  as  ihuch  to  blame  as  I  am,  for  If  yon 
hadn't  carried  on  the  way  you  did  that  night 
I  would   not  have  got  fighting  with   that 

G d  d n  Indian;    but  never  mind;    It 

may  be  all  for  the  best,  Susie.  After  I  had 
that  trouble  that  night,  I  went  down  to  Ira 
Spaulding's,  and  stayed  there  until  morning. 
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and  waa  going  to  work  for  him  fbat  day; 
bat  I  waa  afraid  Jlmmle  "(vould  get  a  war- 
rant out  tor  me,  so  I  made  up  my  mind  tbe 
best  thing  I  could  do  was  to  come  to  New 
York  until  It  would  blow  oyer.  Susie,  I 
can't  tell  you  how  lonesome  I  am  without 
you,  and  how  I  long  to  be  back  home  with 
you  and  mother  again;  for,  Susie,  I  always 
looked  on  your  mother  as  my  own,  and  she 
always  treaty  me  like  U  I  was  her  son; 
and  we  would  have  got  along  all  our  life 
without  a  word,  only  for  that  Jlmmle  com- 
ing there.  Well,  Snsle,  I  don't  do  anything 
yet.  I  am  llrlng  with .  my  brother,  since  I 
came  to  New  Tork.  As  he  is  pretty  well  off, 
now,  I  have  anything  I  want  from  him;  but 
Iescpecttogetagood]obsoon,and  if  I  do  you 
will  hear  from  me.  Well,  Susie,  I  was  tell- 
ing my  brother  about  you,  and  that  you 
wanted  him  to  come  ont  and  see  you,  but  he 
wouldn't  leave  the  city  for  anything,  as  be 
said  he  would  die  If  he  had  to  Uve  as  we  lire 
up  there.  Well,  Susie,  I  want  yon  to  get 
some  one  to  write  a  letter  for  yon  to  me, 
and  let  me  know  how  yon  are  all  getting 
along,  and  if  Jlmmle  made  much  of  a  fuss 
over  that  trouble,  and  If  everything  °  Is  all 
tight.  Now,  U  you  don't  want  to  get  any 
one  to  write  for  you,  why  write  yourself.  If 
it  was  only  two  words,  for  I  loag  to  hear 
from  yon,  Snsle.  Although  yon  are  300  miles 
away  from  me,  I  am  always  thinking  of  you, 
both  night  and  day.  Ton  are  always  in  my 
thonghts.  Remember,  Susie,  I  love  yon  with 
all  my  heart,  and  shall  never  forget  the  way 
yon  treated  me,  let  it  be  good  or  bad.  Re- 
member, also,  that  I  have  often  told  yoa 
that  I  would  kUl  any  one  that  would  come 
between  us;  and  so,  Susie,  so  help  me  God, 
I  will,  and  that  Is  why  I  cut  Jim  with  that 
knife.  I  meant  to  kill  him,  and  will,  if  I 
didn't,  If  he  ever  comes  monkeying  around 

you  again  wbile  I  am  there,  the  Q d  d n 

big  Indian  bum.  I  was  always  down  on 
him  for  putting  his  hand  up  little  Mary's 
clothes.    I  had  a  right  to  get  him  arrested 

right  there,  then,  G d  d n  him;  but  I 

will  say  no  more  now,  but  wUl  now  dose, 
hoping  to  bear  from  you  soon.  Susie,  tell 
your  mother,  and  all  the  rest  of  the  family, 
I  was  asking  for  them,  and  send  them  my 
love.  Susie,  kiss  little  Gertie  for  me.  Sn- 
sle, I  will  send  you  an  oivelope  already  ad- 
dremed,  so  all  that  you  will  have  to  do  is  to 
write  your  letter  and  post  It,  and  I  will  get 
it  all  right  Be  sure  and  write  soon,  as  I 
long  to  hear  from  you.  Mike  XXX. 
"Tell  Llbble  I  was  asking  after  her." 
The  envelope  in  which  this  letter  was  In- 
closed had  upon  it  the  following  address: 
"Mr.  Frank  Webb,  care  of  Mr.  Lewis,  Post- 
master, Pratt's  Hollow,  New  Tork."  It  was 
postmarked,  "New  York,  Oct  22nd,  10  a. 
m."  Inclosed  with  the  letter  was  an  envel- 
ope directed,  "Mr.  Hugh  Foley,  53  Bowery, 
Phoenix  House,  N.  Y." 

The  only  evidence  upon  the  trial  tending  to 
show  that  tbe  letter  or  the  envelopes  received 


in  evidence  were  written  or  addressed  by  the 
defendant  was  the  testimony  of  B'rank  Webb 
and  Susan  Webb,  and  certain  statements 
proved  to  have  been  made  by  the  defendant 
Frank  and  Susan  Webb  testified  they  had 
seen  the  defendant  write,  and  that  the  letter 
was  tn  his  handwriting,  and  Frank  Webb 
testified  that  the  envelopes  were  addressed 
by  him,  while  Susan  testified  that  th^  were 
not  The  admissions  claimed'  to  have  been 
made  by  the  defendant  were  made  shortly 
after  his  arrest  In  the  dty  of  New  York.  To 
fully  understand  the  natilre  and  extent  of 
this  eivldence,  and  to  determine  the  effect 
that'shoold  be  given  to  It  it  is  necessary  to 
examine  it  somewhat  in  detail  Frank  Webb 
testified  upon  his  direct  examination  that  he 
had  seen  the  defendant  write;  that  he  knew  his 
handwriting;  that  he  could  read  his  writing, 
—could  read  it  lietter  than  any  one  else's; 
that  he  saw  Kelley  sign  his  name,  "Michael 
Kelley,"  in  the  Testament;  that  be  wrote  his 
name  "Michael  Kelley";  and  that  he  wrote 
the  words  "Mr.  Frank  Webb"  in  the  Testa- 
ment He  then  testified  he  did  not  know  as 
he  saw  him  write  anything  in  Qie  Testa- 
ment except  his  name,  which  was  printed  In 
Roman  letters,  and  finally  said  he  did  not 
see  him  write  any  more.  He  was  then  ask- 
ed If  the  letter  and  the  two  envdopes  men- 
tioned were  in  the  handwriting  of  the  de- 
fendant This  was  objected  to  as  InetHope- 
tent  inadmissible,  and  that  the  witness  was 
not  shown  competent  to  Judge.  The  objec- 
tion was  overruled,  and  he  testified  that  they 
were.  On  his  cross-examination  he  stated 
distinctly  that  he  never  saw  tbe  defendant 
write,  except  to  print  his  name  in  the  Testa- 
ment. When  his  attention  was  called  to  the 
envelope  contained  in  the  letter,  which  he 
had  already  testified  was  in  the  handwrit- 
ing of  the  defendant  he  was  able  to  read 
correctly  but  a  single  word  of  the  entire  ad- 
dress, which  contained  ten  words  and  fig- 
ures, and  testified  that  "New,"  as  a  part  of 
the  word  "New  York,"  was  fully  written  out 
when  it  was  abbreviated,  there  being  only 
the  letters  "N.  Y."  On  tbe  envelope  address- 
ed to  himself,  he  was  able  to  read  only  bis 
own  name.  Without  going  into  forthw  de- 
tail, a  careful  examination  of  tbe  evidence  of 
this  witness  bearing  upon  tbe  subject  of  bis 
competency  to  give  an  opinion  as  to  the  de- 
fendant's handwriting  renders  it  manifest 
that  he  was  practically  unable  to  read  writ- 
ing, to  write,  or  to  distinguish  words  written, 
and  that  he  had  never  seen  the  defendant 
write  his  name,  but  only  saw  him  print  it  in 
the  Testement  offered  In  evidence.  It  Is 
quite  obvious  that  the  opinion  of  this  wit- 
ness was  worthless  and  of  no  value  in  deter- 
mining the  question  whether  the  letter  intro- 
duced was  written  by  the  defendant  Tbe 
only  other  person  who  testified  to  his  hand- 
writing was  a  daughter  of  the  last  witness, 
who  was  about  sixteen  years  of  age.  Slie 
testified  she  knew  tbe  defendant's  handwrit- 
ing;  that  she  could  read  writing  a  very  lit- 
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tie;  that  she  saw  him  write  in  the  Testa- 
ment; that  the  letter  was  in  his  liand writ- 
ing, but  that  neither  of  the  envelopes  was 
addressed  by  him  although  her  father  had 
testified  they  were.  On  her  cross-eiuuniBa- 
tion  she  admitted  she  could  not  read  writing 
rery  much,  and  when  asked  to  reaA  what 
was  npon  the  third  page  of  the  Testament, 
where  she  claimed  the  defendant  had  writ- 
ten, she  was  unable  to  do  so.  Her  evidence 
seems  to  be  equally  as  valueless  as  that  of 
her  father.  Here  was  a  girl  who  practical- 
ly could  neither  read  nor  write,— at  most, 
could  read  but  little,  and  write  less.  There 
Is  nothing  whatever  in  her  evidence  to  show 
Hact  sbe  had  ever  in  any  way  become  familiar 
with,  writing,  or  reading  the  writing  of  oth- 
ers. Nor  was  she  shown  to  have  had  any 
knowledge  of  the  defendant's  handwriting, 
except  from  having  seen  him  write  in  the 
Testament  produced.  The  letter  and  envel- 
opes thus  received  in  evidence  were  of  vital 
importance.  As  evidence,  they  were  very 
damaging  to  the  defendant,  if  not  substan- 
tially controlling,  especially  to  establish  the 
elements  required  to  constitute  the  crime  of 
murder  in  the  first  degree.  To  permit  evi- 
dence of  this  Importance  to  be  read  before 
a  Jury,  with  only  such  proof  of  its  genuine- 
ness, seems  to  me  to  be  totally  inconsistent 
with  a  proper  and  safe  administration  of  the 
law'.  Before  a  witness  should  be  permitted 
to  testify  to  the  handwriting  of  another,  he 
should  be  acquainted  and  somewhat  familiar 
with  the  handwriting  of  the  person  whose 
writing  Is  sought  to  be  proved.  He  should 
have  an  intelligent  acquaintance  with  the 
handwriting  of  the  party,  so  that  he  can  de- 
termine with  a  reasonable  degree  of  cer- 
tainty whether  the  writing  offered  Is  his 
genuine  handwriting.  It  seems  very  clear 
that  neither  of  these  witnesses  had  any  such 
knowledge  of  the  writing  of  the  defendant, 
or  any  such  acquaintance  with  it,  as  quali- 
fied them  to  give  an  opinion  upon  the  ques- 
tion whether  this  letter  and  these  envelopes 
were  written  by  him.  An  examination  of 
the  evidence  of  these  witnesses  shows  that 
they  possessed  little  natural  intelligence, 
were  ignorant,  illiterate,  had  little  knowledge 
of  the  art  of  writing,  or  of  reading  It,  and 
little  appreciation  of  the  responsibility  which 
rested  upon  them,  as  witnesses,  when  giving 
evidence  as  to  the  handwriting  of  the  de- 
fendant The  positive  certainty  with  which 
they  testified  to  their  knowledge  and  quaUfl- 
cations  to  give  an  opinion  upon  that  subject, 
when  their  subsequent  testimony  disclosed 
that  they  had  little  or  no  knowledge  of  It, 
tended  to  show  a  carelessness  and  indiffer- 
ence as  to  the  accuracy  of  their  testimony 
which  clearly  indicated  that  but  little.  If  any, 
reliance  could  be  placed  upon  their  evidence. 
But  It  is  contended  by  the  respondent  that 
the  letter  was  sufficiently  proved  by  the  ad- 
missions of  the  defendant,  and  hence,  if  the 
tvldence  of  these  witnesses  shohld  be  dis- 
regarded, the  letter  was  properly  received. 


The  learned  district  attorney  Insists  that  the 
evidence  of  the  witnesses  O'Brien  and  Law- 
lor  shows  that  the  defendant  admitted  to 
them  that  he  wrote  this  letter;  that  such 
admission  was  binding  upon  him,  and  was 
sufildent  to  Justify  the  court  in  receiving 
the  letter  In  evidence.  It  therefore  becomes 
necessary  to  examine  the  testimony  of  these 
witnesses,  to  determine  whether  It  was  of 
the  character  and  has  the  effect  claimed  for 
it  by  the  respondent  The  witness  O'Brien, 
in  effect,  testified*  that  he  was  a  detective  in 
the  city  of  New  YoA;  that  he  arrested  the 
defendant  r  that  after  his  arrest  he  heard 
a  conversation  between  the  defendant  and 
the  witness  Lawlor,  in  which  the  defend- 
aat  asked  Lawlor  if  he  thought  "that  letter 
amounted  to  anythlog;"  that  Lawlor  said, 
"Tou  must  have  been  a  fool,  if  you  thought 
somebody  would  call  for  that  .letter;"  that 
the  letter  was  to  be  answered  and  called  for 
at  53  Bowery,  N.  T.;  and  that  the  defend- 
ant then  said  Lawlor,  "Do  you  think  I  can 
play  craay  on  them?"  To  which  Lawlor- 
said,  "You  must  do  something  better  than 
that"  The  witness  Lawlor  was  then  called 
and  testified:  "I  had  charge  of  him  [de- 
fendant] while  ^r.  O'Brien  and  the  sheriff 
were  at  the  Judge's  desk,  waiting  to  have 
him  delivered  over  to  the  sheriff.  He  said 
to  me:  "Can  I  send  a  message—'  He  says. 
'Can  I  send  a  message  to  my  brother?'  I 
says,  1  guess  so.'  So  I  called  O'Brien.  I 
says.  This  man  wants  to  send  a  message  to 
his  brother.'  He  says,  'All  right'  le  gave 
him  a  piece  of  paper  and  a  pencil,  and  he 
wrote  down  the  name,  63  Bowery,  Phoenix 
House.  I  says,  "That  is  where  the  envelope 
was  in  that  letter  that  you  spoke  about  to 
that  girl,  was  it?'  He  says,  'Yes;  that  is  the 
letter  that  got  me  here.'  I  says,  'No;  we 
had  you  locked  up  before  we  got  that  letter 
at  all.'  He  talked  a  few  minutet  nore. 
Again  he  says,  'Can  I  play  the  crazy  act  on 
that  letter?"  I  says,  'Did  you  write  it  like  a 
crazy  man  when  you  wrote  It  7*  He  says, 
'No;  does  It  read  like  crazy?'  •Well,'  he 
says,  'no.'  I  says,  That  wouldn't  do  you 
any  good.'  So  in  a  minute  the  Judge  had 
turned  him  over  to  the  sheriff,  and  went  off. 
That  is  all  there  was  of  that  conversation." 
On  his  cross-examination  the  witness  testi- 
fied that  he  did  not  show  him  any  letter  or 
any  enveIoi)e,  and  there  is  no  proof  or  pre- 
tense that  the  letter  or  envelopes  were  pres- 
ent at  the  time.  This  wan  substantially  all 
the  evidence  given  by  the  witnesses  O'Brien 
and  Lawlor  bearing  upon  this  subject.  We 
do  not  find  in  it  any  proof  that  the  letter  re- 
ferred to  was  the  one  introduces  In  evi- 
dence. It  will  be  observed  that  in  all  the 
statements  made  br  the  defendant  to  these 
officers,  or  by  them  lO  him,  no  particular 
letter  was  mentioned,  or  sufficiently  de- 
scribed to  identify  it;  no  particular  girl  was 
mentioned  as  the  one  to  whom  the  letter 
spoken  of  was  sent;  nor  was  the  substance 
of  It  in  any  way  identified,  except  that  it 


Digitized  by 


Google 


1070 


NORTHEASTERN  REPORTER.  VoL  42. 


(N.  Y. 


contained  an  envelope  directed  as  he  direct- 
ed his  message.  A  mem  reading  of  this  evi- 
dence clearly  shotrs  that  there  was  no  sncb 
Identification  of  the  letter  referred  to  in  that 
conversation  as  to  render  the  evidence  of 
these  witnesses  proof  of  an  admission  by 
the  defendant  that  he  wrote  the  letter  re- 
ceived in  evidence,  or  that  he  had  any  con- 
nection with  it  It  may  be  these  facts  were 
sufficient  to  raise  a  saspicion  or  conjecture 
that  the  letter  referred  to  by  him  was  the 
one  received  in  evidence.  ]6ut  that  was  not 
sufficient,  as  suspicion  Is  not  proof,  nor  con- 
jecture evidence,  npcm  which  courts  can  act 
in  determining  the  rights  of  parties.  In 
Shaver  v.  Ehle,  16  Johns.  201,  where  a  per- 
son called  upon  the  maker  of  a  note  pay- 
able to  A.  or  bearer,  and  demanded  pay- 
ment, but  neither  showed  the  note  nor  men- 
tioned the  amount  or  date,  and  the  maker 
acknowledged  that  he  had  given  a  note  to 
A.,  and  would  pay  it  at  a  future  day.  It  was 
held  that  that  was  not  a  sufficient  admission 
of  the  existence  of  the  note.  In  Mlnard  v. 
Mead,  7  Wend.  68,  it  was  held  that  evidence 
of  an  admission  by  a  party  that  he  author- 
ized another  to  give  a  note  to  a  third  person, 
for  a  specified  sum,  would  n|>t  warrant  the 
reading  In  evidence  of  a  note  corresponding 
with  the  note  thus  authorized  to  be  made, 
without  proof  of  its  having  been  duly  made. 
Again,  in  Palmer  v.  Manning,  4  Denlo,  131, 
the  evidence  to  prove  the  making  of  a  prom- 
issory note  purporting  to  be  signed  by  the 
defendant,  and  payable  to  bearer,  was  that 
the  plaintiff's  agent  called  on  the  defendant, 
with  the  alleged  note  in  his  pocket,  which  he 
did  not  exhibit,  and  told  him  he  had  a  note 
for  that  amount  against  him,  which  he 
wanted  payment  of  for  the  plaintiff;  and 
the  defendant  said  he  had  given  such  a  note, 
and  would  pay  it  If  the  plaintiff  would  make 
a  small  deduction,  and  indulge  him  as  to 
time;  and  it  was  held  that  the  note  pro- 
duced on  the  trial  was  not  identified  with 
that  to  which  the  admission  referred,  and 
that  the  proof  was  insufficient.  These  cases 
were  considered  In  Bardin  v.  Stevenson,  76 
N.  r  164.  168.  and  the  latter  case  diirtln- 
gulshed.  Their  correctness  was,  however, 
in  no  way  questioned,  but  they  were  sub- 
stantially approved.  The  same  doctrine 
was  also  held  in  Glazier  v.  Streamer,  57  lU. 
91,  93.  It  seems  to  me  the  doctrine  of  the 
cases  cited  is  applicable  to  the  question  un- 
der consideration,  and  sustains  the  conclu- 
sion that  the  evidence  of  the  witnesses  Law- 
lor  and  O'Brien  was  insufficient  to  establish 
any  admission  by  the  defendant  that  the  let- 
ter introduced  in  evidence  was  written  b}' 
him.  If  the  rule  stated  In  the  cases  cited 
was  applicable  In  an  action  arising  upon  a 
contract  where  only  a  few  dollars  were  In- 
volved, surely  it  should  apply  In  a  case  like 
this,  where  the  question  is  of  such  import- 
ance, and  the  evidence  so  conclusive  in  Its 
character.  It  may.  however,  be  said  that, 
as  the  Testament  was  received  In  evidence. 


the  Jury  may  have  compared  the  writing  In 
the  letter  with  the  name  written  In  the  Tes- 
tament, aad  hence  there  was  some  evidence 
that  the  letter  was  written  by  the  defend- 
ant. As  it  was  wholly  Immaterial  to  any 
Issue  in  the  case,  the  only  ground  upon 
which  the  Testament  could  have  been  re- 
ceived In  evidence  was  for  the  puri)08e  of 
comparison  with  the  writing  upon  the  let- 
ter and  envelopes.  The  effect  of  the  statute 
which  permits  the  introduction  on  a  trial  of 
other  writings,  for  the  puri>ose  of  compari- 
son. Is  to  permit  the  admission  in  evidence 
of  only  such  writings  as  have  been  proved 
to  the  satisfaction  of  the  court  to  be  In  the 
genuine  handwriting  of  the  person  claimed 
to  have  executed  the  disputed  instrum^it. 
Laws  1880,  c.  36,  as  amended  by  Laws  1888, 
c.'  555.  An  examination  of  the  record  In  this 
case  discloses  that  the  court  admitted  this 
Testament,  not  as  the  genuine  handwrlthig 
of  the  defendant,  but  as  his  handwriting  al- 
leged to  be  genuine.  Until  its  genuineness 
was  established  to  the  entire  satisfaction  of 
the  court,  it  was  not  admissible  for  the  pur- 
pose of  comparison,  and,  for  the  reasons 
suggested  as  to  the  testimony  of  the  wit- 
nesses swearing  to  Its  genuineness,  the  trial 
court  may  well  have  characterized  It  as  al- 
leged to  be  genuine,  instead  of  being  genu- 
ine. It  may  be  the  evidence  was  technically 
sufficient  to  Justify  the  admission  of  the  let- 
ter and  envelopes,  still  we  think  stronger 
proof  of  their  genuineness  should  have  l>een 
given 

There  was  another  Item  of  evidence  which 
was  admitted  under  the  defendant's  objec- 
tion and  exception,  which  we  think  was  im- 
properly received.  As  the  respondent  claims 
that  this  evidence  was  proper,  because  the 
defendant  had  opened  the  door  for  its  admis- 
sion by  Interrogating  the  witness  as  to  the 
defendant's  health,  it  is  necessary,  at  the 
outset,  to  ascertain  how  the  question  arose. 
On  the.  cross-examination  of  the  witness 
Frank  Webb,  in  answer  to  the  question  asked 
by  the  defendant's  counsel,  whether  that 
night  the  defendant  ate  any  supper,  the  wit- 
ness answered,  "1  don't  know  whether  he 
eat  supper  or  not,"  and  then  volnnteered  this 
statement:  "He  couldn't  eat  much,  anyway. 
He  was  sick.  There  was  lots  of  times  he 
couldn't  eat  nothing."  When  asked  If  he 
knew  what  ailed  him,  he  replied,  "I  did 
pretty  near,  too,  1  had  It"  He  then  testi- 
fied that  he  knew  the  defendant  was  sick, 
and  had  been  for  some  time.  This  was  the 
only  evidence  upon  this  subject  given  by  the 
witness  upon  his  examination  by  the  de- 
fendant's counsel.  Subsequently,  upon  his 
re-examinatlon  by  the  people,  he  was  ask- 
ed, "What  was  the  matter  with  him?"  This 
question  was  objected  to  as  incompetent  and 
Immaterial.  The  court  then  said,  "They  have 
a  right  to  show  whether  he  was  In  a  condi- 
tion to  make  this  affray."  The  question  was 
then  asked:'  "What  was  the  matter?  What 
was  there  about  it?"    The  witness  replied. 
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"I  don't  really  like  to  tell,"  when  the  cotirt 
remarked  to  the  witness,  "Whatever  was  the 
matter  with  him,  teU  it  frankly."  His  an- 
swer was  to  the  effect  that  he  was  seriously 
afiUcted  with  syphilis.  The  court  then  ob- 
sarred,  "Then  he  was  not  entirely  well." 
The  witness  answered,  "I  gness  not"  That 
this  evidence  was  competent  or  material  up- 
on any  issne  in  the  case  cannot  be  pretended. 
There  was  no  necessity  for  showing  his  phy- 
sical condition,  to  establish  the  fact  tliat  he 
was  able  to  engage  in  the  affray  which  re- 
sulted in  the  homicide.  That  he  did  engage 
in  it,  and  stabbed  the  decedent,  was  proved, 
and  not  denied.  All  the  facts  connected  with 
it  had  been  proved  by  a  number  of  witnesses. 
The  evidence  given  in  no  way  tended  to  show 
that  the  defendant  was  in  a  "condition  to 
make  the  affray."  It  could  not  have  been  in- 
tended for  that  purpose.  Proof  of  the  partic- 
ular character  of  the  disease  with  which 
the  defendant  was  aCBicted  could  In  no  way 
answer  any  proper  purpose.  The  only  effect 
It  could  possibly  have  had  was  to  arouse 
the  passions  of  the  Inry,  and  to  prejudice 
them  against  the  defendant  That  such 
would  be  its  natural  and  almost  necessary 
effect,  no  one  having,  been  long  connected 
with  the  trial  of  actions  can  for  one  moment 
doubt  It  could  be  helpful  to  the  people's 
case  only  so  far  as  It  unjustly  and  lmproi>- 
erly  prejudiced  the  jury  against  the  defend- 
ant and  was  therefore  harmful  to  him.  It 
Is  a  well-established  principle  that  illegal 
evidence,  which  has  a  tendency  to  excite  the 
passions,  aronse  the  prejudices,  awaken  the 
sympathies,  or  warp  or  influence  the  judg- 
ment of  jurors,  in  any  degree,  cannot  be 
considered  as  harmless.  Anderson  v.  Bail- 
road  Co.,  54  N.  y.  334;  Hutchlns  v.  Hutchlns, 
98  N.  Y.  56,  65.  We  think  that  the  learned 
trial  judge  should  not,  under  the  circum- 
stances, have  permitted  the  witness  to  give 
testimony  as  to  the  particular  nature  and 
character  of  the  disease  with  which  the  de- 
fendant was  then  afflicted. 

The  defendant  contends  that  the  question 
of  his  intoxication  was  not  property  submit- 
ted to  the  jury.  He  insists  that  the  Instruc- 
tions of  the  court  were  such  as  to  lead  the 
Jury  to  believe  that,  unless  he  was  so  far 
intoxicated  as  to  be  unable  to  distinguish 
between  right  and  wrong,  they  could  not 
consider  his  Intoxication,  even  upon  the  ques- 
tion of  motive  or  Intent  or  in  determining 
the  degree  or  grade  of  the  crime  of  which  he 
.should  be  convicted.  Upon  the  subject  -of 
the  .defendant's  intoxication,  the  court  gave 
the  following  Instructions:  "Gentlemen,  there 
is  another  question  which  you  may  take  in- 
to consideration  in  this  case,  and  It  is  an  im- 
portant one:  Were  these  men  engaged  in  a 
drunken  brawl  or  fight?  Now,  you  must  not 
'get  the  idea,  gentlemen,  that  intoxication,  un- 
less it  is  a  total  intoxication,  and  it  is  con- 
ceded on  all  sides  that  this  defendant  was 
»omewbat  under  the  influence  of  liquor  (but 
.it  makes  no  difference  how  far  George  was 


under  the  influence  of  liquor;  he  Is  not  the 
oae);  but  if  the  defendant  was  wholly  Irre- 
sponsible from  intoxication,  then  he  might 
not  be  credited  even  with  making  an  attack. 
The  defendant  would  have  a  right  to  say 
that  he  was  doing  what  he  knew  nothing 
about  if  he  did  make  the  attack,  and  he 
would  have  a  right  to  make  a  certain  self-de- 
fense, within  the  line  which  I  have  given 
you.  But  another  provision  comes  in  here, 
and  that  is  this:  It  is  not  an  excuse  for  a 
man  who  deliberately  gets  drunk,  who  vol- 
untarily gets  intoxicated,  to  commit  a  crime. 
He  cannot  be  excused  from  that  crime.  He 
cannot  be,  and  ought  not  to  be,  unless  the 
drunkenness  goes  so  far,  and  to  such  an  ex- 
tent that  the  man  did  not  know  what  he 
did.  A  very  good  illustration  of  it  was  In 
the  evidence  of  one  of  these  Indians  who 
took  the  stand.  He  said  an  attack  was  made 
by  George,  and  after  the  attack  was  made 
he  says  he  was  perfectly  oblivious  to  every- 
thing that  was  going  on,  because  he  was  so 
drunk.  Now,  if  a  man  was  in  that  condi- 
tion, and  made  an  attack,  he  could  not  be 
convicted  of  crime,  because,  to  be  convicted 
of  crime,  a  man  must  know,  he  must  in- 
tend, he  must  have  mind  enough  left  sitting 
upon  the  Throne  of  Beason,  he  must  have  in- 
telligence enough  left  and  Intention  left 
that  he  Imows  the  difference  between  right 
and  wrong.  But  simply  because  a  man  is 
drunk,  and  engorged  with  liquor,  which  he 
has  voluntarily  taken,  is  no  defense  to  crime, 
and  section  22  of  the  Penal  Code  defines  that 
rule:  'No  act  committed  by  a  person  while 
In  a  state  of  voluntary  Intoxication,  shall  be 
deemed  less  criminal  by  reason  of  his  having 
been  in  such  a  state  or  such  a  condition.  But 
whenever  the  actual  existence  of  any  partic- 
ular purpose,  motive  or  Intent  is  a  neces- 
sary dement  to  constitute  a  particular  spe- 
cies or  degree  of  crime,  the  jury  may  take 
into  consideration  the  fact  that  the  accused 
was  intoxicated  at  the  time  in  determining 
the  purpose,  motive  and  intention  with  which 
the  act  was  committed.'  Now,  If  be  was  not 
drunk  enough  so  but  that  he  had  a  motive, 
and  he  had  an  Intent  that  he  formed  a  pur- 
pose to  do  the  act,  then  it  is  no  excuse.  You 
have  a  right  to  take  into  consideration  his 
Intoxication,  for  the  purpose  of  seeing  wheth- 
er he  could  be  convicted  of  murder  In  the 
first  or  second  degree,  or  in  one  of  the  de- 
grees of  manslaughter;  and  upon  the.  ques- 
tion of  Intent,  upon  the  question  of  motive, 
he  would  have  a  right,  under  those  circum- 
stances, to  the  benefit  of  the  doubt,  and  you 
would  be  justified  and  authorized  in  convict- 
ing him  in  a  lesser  degree.  But  gentlemen, 
you  must  not  do  this  upon  the  theory  to  let 
him  off.  Ton  must  only  do  it  if  you  believe 
that  he  was  so  drunk  that  he  did  not  form 
a  motive,  that  he  could  not  form  a  motive; 
and  upon  that  question  you  have  the  right  to 
take  into  consideration  all  that  he  said  and 
all  that  he  admitted  about  it,  the  number  of 
blows  that  were  struck,  and  the  way  he  act- 
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ed.  Including  his  escape,  for  tbe  purpose  of 
saying  whether  be  appreciated  what  was  go- 
ing on,  and  whether  he  was  drunk  enough  or 
sober  enough  to  know  that  he  had  committed 
this  Injury,  or  that  he  was  committing  it. 
Gentlemen,  a  very  respectable  authority, 
People  T.  Hills,  »8  N.  Y.  176,  holds  that  in- 
toxication does  not  preclude  premeditation, 
because  a  man  may  premedlate  and  design 
and  deliberate  when  lie  is  drunk.  He  may 
not  do  it  consecutively  and  accurately,  yet 
he  may  I>e  fired  up  under  tbe  influence  of 
liquor  and  tbe  excitement,  so  that  he  is  bet- 
ter prepared  to  do  it,  and  better  prepared  to 
deliberate.  S6  you  are  to  take  into  consid- 
eration that  proposition." 

This  portion  of  the  cliarge  shows  that  the 
Jury  were,  in  effect,  instmcted  that  if  the 
defendant  was  totally  intoxicated,  so  that  he 
did  not  know  right  from  wrong,  it  was  an 
excuse  for  his  crime.  This  statement  was 
repeated  several  times,  and  lllnstrated  in  the 
charge  by  calling  attestion  to  the  evidence  of 
one  of  the  defendant's  witnesses.  Tbe  Judge 
then  charged  that  voluntary  intoxication  was 
no  defense  to  crime,  and  read  to  the  Jury  sec- 
tion 22  of  the  Penal  C!ode.  After  having  read 
that  section,  he  instructed  them  to  tbe  effect 
that  if  the  defendant  was  not  sufflciratly  in- 
toxicated, so  that  he  had  no  motive  or  intent, 
his  intoxication  was  no  excuse.  Whether  by 
this  he  intended  to  instruct  the  Jury  that  the 
defotdant's  intoxication  was  no  excuse,  either 
partial  or  complete,  or  tbat  it  was  not  a  com^ 
plete  excuse,  is  by  the  charge  left  in  doubt 
He  then  stated  to  the  Jury  that  they  might 
consider  the  defendant's  intoxication,  upon 
the  question  of  intent  or  motive,  in  determin- 
ing the  grade  of  the  crime.  Having  previ- 
ously told  the  Jury  tbat  only  total  intoxica- 
tion was  an  excuse,  It  is  not  clear  that  the 
Jury  understood  that  partial  intoxication 
might  be  considered  in  determining  those 
questions.  This  was  followed  by  a  statement 
that  upon  that  theory  the  Jury  must  not  let 
the  defendant  ofC;  that  they  must  only  do  It 
if  they  believed  he  was  so  drunk  that  he  did 
not  form  a  motive.  Whether  by  this  last 
statement  the  court  intended  to  instruct  the 
Jury  that  they  must  not  let  the  defendant  en- 
tirely oil  unless  be  was  so  drunk  that  he  could 
not  form  a  motive,  or  whether  the  purpose  of 
this  portion  of  the  charge  was  to  instruct 
them  that  they  should  not  consider  the  ques- 
tion of.  the  defendant's  intoxication  unless  he 
was  so  far  intoxicated  that  he  could  not  form 
an  intent  or  motive,  is  not  very  clear.  It 
may  be  tbat  tbe  Jurors  understood  from  this 
charge  that  they  might  consider  the  fact  of 
the  defendant's  intoxication  in  determining 
tbe  grade  or  degree  of  the  crime,  even  if  he 
was  not  so  intoxicated  as  to  be  unable  to  dis- 
tinguish between  right  and  wrong;  and  yet 
It  is  quite  as  probable  the  impression  may 
have  been  left  in  their  minds  that.  If  the  de- 
fendant was  not  Intoxicated  to  that  extent, 
the  fact  of  his  intoxication  was  not  to  be  con- 
sidered by  them  In  the  determination  of  tbe 


case.  Very  Uk^  a  trained  legal  mind  would 
Interpret  the  inatmctlons  of  the  court  as  per- 
mitting the  consideration  of  partial  intoxica- 
tloo  upon  the  questitm  of  motive  or  Intent 
But  we  think  it  is  equally  probable  tbat  tbe 
Jury  may  have  anderstood  from  the  cbaige 
diat  no  intozicajtion  short  of  that  which  would 
render  the  defendant  unable  to  entertain  a 
motive  or  form  an  intent  could  in  any  way  af- 
fect the  defendant's  guUt  as  to  degree  or  oth- 
erwise. The  peculiar  language  of  tbls  cbarge 
is  such  that  at  least  it  may  have  misled  tbe 
Jury.  The  charge  in  Utis  case  Is  similar  in 
some  respects  to  tliat  in  People  v.  Lieonardl, 
143  N.  Y.  860.  88  N.  B.  872.  where  this  conrt 
reversed  the  Judgment  on  the  ground  of  the 
insufficiency  of  the  charge.  We  are  fearful 
that  the  learned  trial  Judge  did  not  state  tbe 
rule  to  the  Jury  with  sufficient  deameas  to 
mable  them  to  understand  that  tbe  defead- 
ant's  IntoxicatloD  might  be  oonitdered  bj 
them  in  determining  the  grade  or  degree  of 
bis  crime. 

It  is  provided  in  section  527  of  the  Ooda  of 
Criminal  Procedure  that  this  court  may  order 
a  new  trial  if  it  is  satlsfled  that  Justice  re- 
quires it  whether  an  exception  shall  have 
been  taken  or  not  We  do  not  undeiatand 
tbat  the  provlaiona  of  tbat  statute  were  in- 
tended to  confer  upon  this  court  tbe  rlgltt  to 
disregard  any  valid  exception  taken  by  a  de- 
fendant, or  to  abridge  any  rights  he  formerly 
possessed  in  reviewing  the  rulings  of  a  trial 
court  The  manifest  purpose  of  its  provlaiQns 
was  to  throw  additional  safeguards  around  a 
defendant,  where  tbe  Judgment  is  of  death,  by 
permitting  this  court  to  award  him  a  new 
trial,  if  satisfied  that  Justice  requires  it  al- 
though no  exception  shall  have  been  taken  in 
tbe  court  Iidow.  People  v.  Driscoll,  107  N. 
Y.  414,  14  N.  B.  805.  Tbe  only  sUtute  that 
authorises  the  court  to  disregard  errors  com- 
mitted on  a  trial  In  a  criminal  action  la  sec- 
tion 642  of  the  Code  of  Criminal  Procedure, 
which  provides:  "After  bearing  tbe  appeal 
the  court  must  give  Judgment  without  regard 
to  tedmlcal  errors  or  defects  or  to  exceptions 
which  do  not  afFect  the  substantial  rigbta  of 
the  parties."  Tbls  statute  Is,  in  effect  bat 
little  more  than  a  codification  or  statutory 
enactment  of  tbe  previously  established  rule; 
that  even  in  criminal  cases  a  new  trial  will 
not  I>e  granted  for  an  erroneous  ruling,  where 
the  appellate  tribunal  can  see  that  by  no  pos- 
sibility could  the  error  have  worked  any  barm 
to  the  defendant  Stokes  v.  Peoide,  63  N.  T. 
104.  This  statute  In  no  way  Impairs  or  af- 
fects the  previously  w^-establisbed  principle 
that  the  rejection  of  competent  and  material 
evidence,  or  the  reception  of  Incompetent  and 
improper  evidence,  which  is  harmful  to  a  de- 
fendant, and  excepted  to,  presents  an  error  re- 
quiring reversal.  Such  a  ruling  affects  a 
substantial  right  of  a  defendant  even  though ' 
tbe  appellate  court  would,  with  the  rejected 
evidence  before  It,  or  with  the  improper  evi- 
dence excluded,  still  come  to  the  same  con- 
dusloa  reached  by  tbe  Jury.    Tbe  defeodant 
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has  the  right  to  insist  that  material  and  legal 
evidence  offered  by  him  shall  he  leceived  and 
submitted  to  the  Jury,  and  to  have  illegal  and 
Improper  evidence,  vrhich  may  be  harmfnl,  ex- 
cluded, and  to  have  the  opinion  of  the  jory 
taken  upon  proper  evidence  admitted  In  the 
case,  and  upon  anch  evidence  only.  People 
V.  Wood,  126  N.  Y.  249,  27  N.  B.  882;  Peo- 
^e  V.  Greenwall,  108  N.  T.  296,  16  N.  B.  404. 
As  was  said  by  Earl,  J.,  in  the  latter  case, 
"A  perscHi  on  trial  for  his  Ufe  ta  entitled  to  all 
the  advantages  which  the  laws  give  lilm,  and 
among  them  Is  the  right  to  have  his  case  sub- 
mitted to  an  impartial  Jury  upon  competent 
evidence."  After  carefully  examining  and 
considering  the  evidence,  the  mlings,  and  the 
charge  contained  in  the  record  before  as,  we 
have  become  satiBfied  that  Justice  requires  us 
to  grant  the  defendant  a  new  trial  In  this  ac- 
tion. In  reaching  this  conclusion,  we  have 
not  been  wholly  controlled  by  any  one  of  the 
questions  dlscnssed,  but,  upon  a  consideration 
of  them  all,  we  have  been  led  IrresistiUy  to 
the  coDcinslon  that  in  the  furtherance  of  jus- 
tice a  new  trial  should  be  granted.  The  Judg- 
ment must  therefore  be  reversed,  and  a  new 
trial  granted. 

HAIGHT,  J.  (dissenting).  The  deceased, 
James  George,  was  an  Indian,  about  40 
years  old,  engaged  in  the  business  of  bot- 
toming chairs,  and  from  time  to  time  was 
a  visitor  at  the  residence  of  Frank  Webb. 
The  defendant,  Michael  Corey,  was  bom  in 
the  city  of  New  York,  and  was  there  known 
by  the  name  of  Corey;  but  daring  the  sum- 
mer of  1891  be  had  been  engaged  as  a  farm 
laborer  for  one  Ira  Spauldlsg,  living  in  the 
town  of  Stockbridge  In  the  county  of  Madi- 
son, and  be  was  there  known  by  the  name 
of  Kelley.  About  the  Ist  of  September  he 
stopped  working  for  Spaulding,  and  entered 
the  employment  of  one  Frost,  and  engaged 
In  picking  hops.  During  this  time  he  board- 
ed with  Webb.  Webb  appears  to  have  been 
a  man  in  humble  circumstances,  living  in  a 
shanty  situated  In  a  swamp  surrounded  by 
bushes,  about  one-half  of  a  mile  from  the 
public  highway.  The  shanty  contained  only 
one  room,  12  by  16  feet  in  size,  in  which 
the  family  lived,  ate,  and  slept  upon  bedding 
lying  upon  the  flow.  There  was  one  window 
In  the  west  side,  one  door  in  the  south  side, 
and  a  little  shelf  or  mantelpiece  on  the  south 
side,  Just  east  of  the  door,  about  as  high  as 
the  head  of  an  ordinary  adult.  The  Webb 
family  consisted  of  himself,  his  wife  (Barab 
Webb),  three  daughters  (Libble,  aged  19 
years;  Susan,  aged  16  years;  Mary,  aged  9 
years),  and  two  smaller  children.  On  Thurs- 
day evening,  September  27,  1804,  there  was 
present,  beside  the  family,  Cora  Bennett, 
aged  19  years,  James  George,  and  the  de- 
fendant The  defendant  had  been  there  dur- 
ing the  day,  and  had  assisted  Mr.  Webb  in 
the  construction  of  a  lean-to  on  one  side  of 
:be  shanty.  Geerge  had  been  there  in  the 
morning,  bad  procured  some  material  for  the 
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repair  of  chairs,  and  had  gone  to  the  village 
of  MorrlBviUe.  He  returned  about  dusk, 
bringing  with  him  a  quantity  of  sausage  and 
beef,  from  which  Mrs.  Webb  cooked  his  sup- 
per. After  awhile  the  defendant  suggested 
that,  in  view  of  having  visitors,  they  ought 
to  have  some  beer.  Thereupon  Frank  Webb 
went  to  Pratt's  Hollow,  where  he  procured 
a  quart  of  beei  and  two  pints  of  whisky. 
He  returned  about  8  o'clock  In  the  evening. 
While  he  was  away,  George  took  a  pint  of 
alcohol  which  he  had  brought  with  him,  and, 
cedudag  it  with  an  equal  quantity  of  water, 
placed  the  mtxturc  in  two  pint  bottles,  which 
was  passed  around  among  the  company. 
After  the  return  of  Webb,  the  beer  was  also 
passed  around,  each  drinking  a  little,  but 
leaving  aboat  half;  and  then  one  of  the  pint 
bottles  of  whisky  was  passed  around,  after 
which  Mr.  Webb  played  on  his  violin  while 
the  company  danced.  George  danced  with 
Mary  and  Basac  The  defendant  danced 
with  Mrs.  Webb  and  Bnsan,  and  some  of  the . 
other  giris.  After  the  dance  had  ceased,  and 
about  half-past  10  o'clock  in  the  evening,  the 
defendant  was  sitting  In  his  shirt  sleeves  on 
the  north  side  of  the  room,  near  Mrs.  Webb. 
Susie  Webb  was  standing  near  the  shelf, 
next  to  the  door,  and  George  stood  by  her 
side,  talking  to  her.  The  defendant  then 
stepped  up  to  them,  and  says  to  George, 
"What  do  you  talk  to  her  for?"  George  says,  • 
"Ain't  I  a  right  to  talk  to  this  girl?"  The  de- 
fendant says,  "No,  you  ain't  you  son  of  a 
bitch,"  and  struck  George  with  his  fist 
George  then  pushed  blm  back  against  the 
wall,  and  the  defendant  then  sprang  back 
again  at  him,  striking  him  several  times 
about  the  body,  and  then  Van  out  of  the  door. 
George  staggered  towards  a  chair,  but  fell 
from  It  onto  the  floor.  Webb  then  undertook 
to  pick  him  up,  but  found  that  he  was  cov- 
ered with  blood.  He  then  followed  the  de- 
fendant out  of  the  bouse,  and  found  him  in 
the  edge  of  the  woods,  and  had  some  con- 
versation with  him.  In  which  the  defendant 
stated  that  he  had  cut  George  with  the  little 
blade  of  a  knife,  and  stated  that  he  had 
thrown  the  knife  back  behind  the  woodshed, 
in  the  bushes.  He  then  wanted  his  hat  coat, 
and  vest;  and  Webb  returned  to  the  house, 
got  his  clothes  for  him,  handed  them  to  him, 
and  be  went  away.  Webb  then  returned  to 
the  house,  and  found  George  groaning  8.nd 
In  great  apparent  agony.  He  bathed  some 
of  the  wounds,  discovered  by  him,  in  whisky 
and  salt  took  such  care  of  blm  as  he  could, 
until  it  began  to  grow  light  and  then  he 
went  to  the  village,  and  procured  the  attend- 
ance of  Dr.  Clark.  The  doctor  arrived  be- 
tween B  and  6  o'clock  In  the  morning,  and 
then  found  George  suffering  from  a  wound 
an  inch  and  a  half  in  length,  penetrating 
the  pleural  cavity;  two  wounds  penetrating 
Into  the  muscles;  one  over  the  stomach;  one 
lower  down  in  the  abdomen,  from  which  the 
omentum  protruded;  one  near  the  hip  bone; 
one  cut  above  the  elbow  Joint,  2V6  to  S  incbes 
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long;  one  in  the  hip,  that  went  In  about 
V/ft  inches,  and  one  or  two  Bnuill  wounds,— In 
all,  nine  In  number.  The  doctor  dressed  the 
wounds,  and  took  charge  of  the  case  from 
that  time  on  until  the  seventh  day,  when 
George  died.  The  cause  of  death  was  the 
wound  that  penetrated  the  pleural  cavity. 
The  defendant,  after  leaving  the  residence 
of  Webb,  went  to  Spaulding's,  where  he  had 
formerly  worked,  and  slept  in  the  bam  over- 
night The  next  morning  he  bad  a  talk  with 
one  or  two  individuals,  in  wlilch  he  stated 
that  he  had  had  a  fight  the  night  before  with 
the  Indian,  and  had  stabbed  him  three  or 
four  times.  He  then  disappeared,  and  was 
not  heard  from  until  the  latter  part  of  Oc- 
tober, at  which  time  a  letter  from  him  to 
Susie  arrived,  to  which  allusion  will  be  made 
hereafter.  The  'officers  then  found  him  in 
the  hospital  on  Blackwell's  Island,  and  pro- 
cured his  arrest 
Upon  the  trial  the  flacts  vrece  undisputed. 

.  Passing  the  details  of  the  affray,  the  first 
questions  tliat  arise,  requiring  careful  and 
considerate  attention,  are  those  pertaining  to 
motive  and  intention,  and  the  deliberation 
and  premeditation  with  which  the  act  was 
done.  It  appears  that  George  was  a  widow- 
er, and  liad  been  giving  considerable  atten- 
tion to  the  girl  Susie;  tliat  the  defendant  was 
also  enamored  of  her,  and  had  asked  her  to 

'  become  his  wife;  tliat  a  day  or  two  before 
they  had  attended  a  circus  in  company  with 
Mr&  Webb  and  her  two  daughters,  Llbbie 
and  Susie,  and  that  in  returning  from  the 
circus  the  defendant  and  G«orge  had  a  quar- 
rel, and  were  about  to  engage  in  a  fight,  when 
Mrs.  Webb  interfered  and  led  the  defendant 
away.  Again,  It  appears  tliat  on  the  even- 
ing of  the  affray  the  defendant  became  ex- 
tremely Jealous  of  George,  and  made  threats 
against  him.  A  tialf  or  three-quarters  of  an 
hour  before  the  final  affray,  Susie  sat  down 
upon  the  beds,  which  were  piled  up  in  one 
comer  of  the  room,  with  her  back  against 
the  wall.  Libbie  and  Cora  were  lying  upon 
the  bed.  George  sat  down  upon  the  beds, 
by  the  side  of  Susie.  The  defendant  was 
then  sitting  in  a  chair  on  the  other  side  of 
the  room.  He  then  said  to  George:  "If  you 
was  any  kind  of  a  man  about  you,  you  would 
come  up  here  and  sit  with  the  men.  You 
wouldn't  be  sitting  there."  To  which  George 
replied,  "Ain't  I  got  any  right  to  sit  here?" 
The  defendant  says,  "No."  Thqr  then  got 
up,  and  were  preparing  to  fight;  but  the  girl 
Susie  interfered,  and  for  a  time  they  were 
quiet.  The  defendant,  however,  took  a  seat 
by  the  side  of  Mrs.  Webb,  to  whom  he  re- 
marked "that  he  bated  that  black,  damned 
Indian,  and  he  wanted  to  have  his  revenge 
on  him,  and  he  would,  some  time  or  another." 
He  said  "he  would  lick  him,  if  he  could 
have  trouble  with  him."  And,  again,  "he 
would  lick  him  if  it  cost  him  his  life  to  do 
it"  As  we  have  seen,  about  a  half  an  hour 
thereafter  Susie  and  George  were  again  en- 
gaged in  conversation  at  the  mantel,  at  which 


time  the  final  affray,  already  related,  todk 
place.  The  letter,  to  which  allusion  has  al- 
ready been  made,  is  set  forth  in  the  prevail- 
ing oidnlon.  See  42  N.  E.  1067.  This,  in  sub- 
stance, is  the  evidence  bearing  upon  the  ques- 
tions referred  to.  It  will  be  seen  that  there 
was  evidence  of  jealousy,  which  often  forms 
one  of  the  strongest  motives  for  the  commis- 
sion of  crimes  of  this  character,  ill  feeling, 
threats,  an  opportunity  to  deliberate  and 
premeditate,  together  with  the  written  dec- 
laration that  he  meant  to  kilL  Seldom  is  evi- 
dence presented  more  convincing  or  con- 
clusive. It  Is  not  only  sufficient  to  warrant 
the  finding  of  the  Jury,  but  amply  sustains 
the  verdict 

The  only  exceptions  appearing  in  the  case 
requiring  special  attention  pertain  to  the  re- 
ception in  evidence  of  the  letter  above  re- 
ferred to.  In  the  latter  part  of  October,  aft- 
er the  death  of  George,  there  arrived  at 
Pratf  8  Hollow  post  office  a  letter  addressed 
to  Mr.  Webb,  care  of  Mr.  Lewis,  the  post- 
master, stamped,  "New  Yotk,  October  22nd." 
This  letter  was  taken  from  the  post  office  by 
the  imdersheriff,  and  taken  to  Mr.  Webb's 
house.  It  was  opened,  and  there  was  found 
inclosed  the  letter  which  we  have  given 
above,  together  with  an  envelope,  with  a 
postage  stamp  thereon,  addressed,  "Mr.  Hugh 
Foley,  53  Bowery,  Phoenix  House,  N.  Y." 
This  letter  was  the  first  disclosure  to  the 
Webbs  of  the  whereabouts  of  the  defendant. 
It  was  taken  in  charge  by  the  imdersheriff, 
and  was  subsequently  produced  upon  the 
trial,  after  being  Identified  as  the  letter  found 
Inclosed  by  Webb  on  the  occasion  alluded  to. 
Subsequently  the  defendant  was  arrested  at 
BlackweU's  Island,  and  taken  to  the  Tombs 
police  court  In  New  York,  at  which  place  he 
asked  Detective  Patrick  Lawlor  if  he  could 
send  a  message  to  his  brother.  The  detective 
told  him  that  he  could,  and  gave  him  a  piece 
of  paper  and  a  pencil,  on  which  he  wrote 
down  tiie  name,  "S3  Bowery,  Phoenix 
House."  The  detective  then  said  to  him, 
"That  is  where  the  envelope  was  in  that  let- 
ter that  you  spoke  about  to  your  girl,  was  it?" 
He  says,  "Yes;  that  is  the  letter  that  got  me 
here."  The  defendant  then  talked  a  few 
minutes  more,  and  again  says,  "Can  I  play 
the  crazy  act  on  that  lettOT?"  The  detective 
says,  "Did  you  write  it  like  a  crazy  man, 
when  you  wrote  it?"  He  says,  "No;  does  It 
read  like  crasy?"  Detective  O'Brien  was 
also  present  and  heard  some  of  the  conversa- 
tion that  took  place  between  Lawlor  and  the 
defendant  He  testifies  that  the  defendant 
asked  lAwlor  "if  he  thought  the  letter 
amounted  to  anything,"  and  that  Lawlor  said 
to  him:  "You  must  have  been  a  fool,  if  yoa 
thought  somebody  would  call  for  that  letter. 
The  letter  was  to  be  answered  and  caUed 
for  at  53  Bow»y,  New  York.  •  He  then  said 
to  Lawlor,  "Do  you  think  I  can  play  crasy 
on  them?"  and  Lawlor  replied,  "You  must  do 
something  better  than  that" 

Upon  the  trial  a  Testament  was  produced 
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by  Mr.  Webb,  and  on  the  outside  of  the  fly 
leaf  was  printed  In  i>encU  the  name  of  "Mich- 
ael Kellej,"  and  on  the  Inside  of  the  same 
leaf  was  written  the  name  "Michael  Kelley," 
underneath  which  his  age  was  stated.  Mr. 
Webb  and  Susie  Webb  both  testified  that 
they  saw  the  defendant  write  these  names. 
There  was  a  conflict  between  them  as  to 
whether  the  writing  appearing  upon  the  op- 
posite page  on  the  second  fly  leaf  was  in  his 
handwriting,  but  as  to  the  writing  upon  the 
first  fly  leaf  they  both  agreed.  They  fur- 
ther testified  that  they  had  seen  him  write, 
knew  his  handwriting,  and  that  the  letter  re- 
ferred to  was  In  his  handwriting.  Mr.  Webb 
thought  that  the  addresses  upon  the  envelopes 
were  also  his,  but  Susie  thought  otherwise. 
On  cross-examination  It  appeared  that  both 
Mr.  Webb  and  Susie  could  read  writing,  but 
imperfectly,  and  that  some  of  the  words  ap- 
pearing upon  the  envelopes  and  in  the  let- 
ter they  were  unable  to  read.  The  Testa- 
ment, letter,  and  envelopes  were  subsequent- 
ly received  in  evidence.  Objection  was  made 
to  the  reception  In  evidence  of  the  Testament, 
or  that  portion  thereof  containing  the  hand- 
writing of  the  defendant,  and  our  attention 
is  called  to  the  cases  of  Hall  v.  Van  Vranken, 
28  Hun,  403,  and  Pontius  v.  People,  82  N.  Y. 
349.  But  these  cases  occurred  before  the 
statute,  when  the  old  rule  was  In  force, 
which  permitted  comparisons  only  with  the 
genuine  handwriting  of  the  person  already 
In  evidence  for  other  purposes.  The  first 
statute  upon  the  subject  whs  passed  in  the 
year  1880.  It  was  subsequently  amended  by 
chapter  555  of  the  Laws  of  1888.  It  pertains 
to  the  evidence  and  practice  on  civil  and 
criminal  trials.  It  authorizes  comparison  of 
a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  court  to  be  the 
genuine  handwriting  of  any  person  claimed. 
Under  this  statute  the  genuine  handwriting 
of  a  person  may  be  admitted  In  evidence  for 
the  purpose  of  comparison.  Objection  was 
further  made  to  the  testimony  of  the  detec- 
tives, and  the  claim  is  now  made  that  their 
testimony  should  have  been  excluded  as  In- 
competent under  section  395  of  tbe  Code  of 
Criminal  Procedure.  That  section  provides 
that  "a  confession  of  a  defendant,  whether 
In  the  course  of  judicial  proceedings  or  to  a 
private  person,  can  be  given  In  evidence 
against  him  unless  made  under  the  Influence 
of  fear  produced  by  threats,  or  unless  made 
upon  a  stipulation  of  the  district  attorney 
that  he  shall  not  be  prosecuted  therefor. 
•  *  *"  There  is  no  claim  or  pretense  that 
the  statements  made  by  the  defendant  to  the 
officers  with  reference  to  the  letter  were  in- 
fluenced by  fear  produced  or  threats  made 
by  them,  or  that  there  was  any  communica- 
tion whatever  made  to  him  by  the  district 
attorney.  So  that  there  can  be  no  question 
with  reference  to  the  competency  of  the  evi- 
dence under  this  provision  of  the  Code.  The 
statements  made  by  the  defendant  appear  to 
have  been  voluntary,  and  upon  his  own  ac- 


cord. Farther  objection  was  made  to  the  re- 
ception of  the  letter  in  evidence,  but  we  find 
no  point  made  in  the  appellant's  brief,  neither 
was  there  any  question  raised  upon  the  argti- 
ment,  as  to  the  letter's  having  been  sufficient- 
ly proven  or  Identifled.  It  Is  true  that  the 
testimony  of  Mr.  Webb  and  Susie,  with  ref- 
erence to  the  letter's  being  in  the  handwrit- 
ing of  the  defendant,  was  somewhat  im- 
paired by  their  cross-examination.  They  were 
both  poor  readers,  bnt  it  does  not  necessarily 
follow  that  their  judgment  with  reference 
to  the  handwriting  of  the  letter  was  worth- 
less. Having  but  little  correspondence,  and 
accustomed  to  seeing  but  few  writings,  that 
which  has  been  called  to  their  attention  may 
have  been  more  carefully  scrutinized  and 
more  thoroughly  and  intimately  known  for 
that  very  reason.  The  court,  in  passing  upon 
the  question  as  to  the  admissibility  of  a  pa- 
per in  evidence,  only  determines  whethw 
there  is  evidence  sufficient  to  authorize  the 
Jury  to  find  that  it  is  genuine.  Whether  the 
witnesses  should  be  beUeved,  together  with 
the  Inferences  to  be  drawn  from  the  facts 
and  the  circumstances,  are  questions  for  the 
jury.  In  4  Cow.  &  H.  Notes  to  Phil.  Bv.  p. 
476,  it  is  said  that  a  witness  who  speaks  of 
handwriting  from  having  seen  the  person 
write  is  competent,  though  he  never  saw 
him  write  but  once,  and  that  where  he  has 
seen  a  party  write,  but  has  forgotten  the 
character  of  his  hand,  he  may  refer  to  that 
writing  to  retouch  and  strengthen  his  recol- 
lection. In  1  Oreenl.  Ev.  |  577,  it  is  stated  to 
be  sufficient  for  the  purpose  that  the  wit- 
ness has  seen  the  party  write  but  once,  and 
then  only  his  name;  that  the  proof  in  such 
cases  may  be  very  light,  but  the  jury  will  be 
permitted  to  weigh  it.  In  Com.  v.  lievy,  2 
Wheeler,  Cr.  Gas.  245,  a  witness  was  called 
to  prove  the  handwriting  of  the  defendant, 
who  stated  that  he  had  seen  him  write  his 
name  once,  and  believed  the  signature  to  the 
letter  to  be  his  handwriting.  The  defendant 
objected  to  the  reception  of  the  letter  In  evi- 
dence, on  the  ground  that  there  had  been  no 
legal  proof  of  his  handwriting;  but  it  was 
held  that  there  had  been  some  evidence  to 
prove  the  signature  to  the  paper,  and  that 
whether  the  evidence  Is  sufficient  to  establish 
the  fact  was  a  question  for  the  jury,  and  not 
for  the  court.  In  Magee  v.  Osbom,  32  N.  Y.  669, 
it  was  held  that  the  question  of  the  genuine- 
ness of  the  defendant's  signature,  where  a 
witness  had  sworn  that  he  bad  seen  tbe  de- 
fendant write  and  tliat  he  believed  tbe  signa- 
ture to  be  genuine,  was  sufficient  evidence  to 
require  Its  submission  to  the  Jury.  And  in 
Hammond  v.  Varlan,  54  N.  Y.  398,  it  was 
held  that  where  one  has  seen  a  party,  whose 
signature  is  In  question,  write  his  name  once, 
or  has  held  his  note  acknowledged  and  con- 
ceded to  be  genuine,  he  is  a  competent  wit- 
ness as  to  tbe  genuineness  of  the  signature. 
Lott,  C.  C,  speaking  with  reference  to  the 
objection  to  tbe  testimony  that  the  witness 
had  not  shown  himself  sufficiently  acqualnt- 
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ed  with  the  defendant's  handwriting  to  tes- 
tify as  to  Ita  gennlneness,  eaid:  "The  ob- 
jection was  not  tenable.  They  had  some 
means,  although  slight,  of  enabling  tbem  to 
Judge  whether  the  signature  was  that  of 
the  defendant,  yet  sufficient,  In  their  belief, 
to  express  an  opinion  In  reference  thereto. 
The  extent  of  their  Imowledge,  and  the 
weight  or  effect  to  be  given  to  their  opinion, 
were  proper  matters  for  the  consideration  of 
the  Jury." 

We  thus  have  a  letter  arriving  at  the  post 
office  near  the  residence  of  the  WeblM,  ad- 
dressed as  we  have  already  stated,  with  a 
letter  inclosed  addressed  to  Susie,  with  a  re- 
turn envelope,  with  the  postage  paid  thereon, 
addressed  to  Hugh  Foley,  53  Bowery,  Phoe- 
nix House,  N.  y.  The  letter  inclosed  purports 
to  have  been  written  by  the  defendant.  Aft- 
er his  arrest  he  asks  the  officer  for  permit  to 
communicate  with  his  brother.  He  then 
writes  upon  a  paper  handed  him  for  that  pur- 
pose the  same  address  appearing  upon  the 
envelope  for  the  return  letter.  He  then 
states  to  the  detective.  In  answer  to  his  query, 
that  the  address  la  the  same  as  tbst  upon 
the  envelope  inclosed  In  the  letter  addressed 
to  the  girl,  and  that  it  was  that  "letter  that 
got  me  here,"  evidently  meaning  that  It  was 
the  information  derived  from  the  letter  that 
enabled  the  officers  to  find  him  and  make  the 
arrest.  He  then  asks  about  the  etfect  of  the 
letter,  and  as  to  whether  he  can  play  crazy 
with  reference  thereto,  thus  recognizing  its 
Importance,  and  his  own  acts  in  writing  the 
same.  In  the  letter  he  asks  Susie  to  write 
him,  and  tells  her  to  inclose  the  answer  in 
the  envelope  which  he  had  Inclosed.  Both 
Susie  and  Mr.  Webb  recognize  the  handwrit- 
ing In  the  letter  as  that  of  the  defendant. 
All  these  conceded  and  undisputed  facts,  tak- 
en together  In  connection  with  the  Infer- 
ences which  the  jury  properly  may  draw 
from  the  surrounding  circumstances,  are 
most  convincing,  and  admit  of  but  one  ra- 
tional conclusion.  They  not  only  make  a 
case  for  the  admission  of  the  paper  to  the 
consideration  of  the  Jury,  but  also  furnish 
ample  evidence  to  Justify  a  finding,  beyond 
a  reasonable  doubt,  that  the  letter  was  his. 

A  question  is  also  made  with  reference  to 
the  charge  of  the  court  upon  the  question  of 
the  Intoxication  of  the  defendant  at  the  time 
of  the  affray,  although  no  request  was  made 
to  charge  differently,  or  exception  taken  to 
the  charge  as  made.  It  is  contended  that 
the  charge  is  so  unintelltglble  as  to  leave  the 
Jury  in  doubt  with  reference  to  the  true  rule, 
and  that  for  this  reason  a  new  trial  should  be 
ordered.  It  Is  evident  that  the  Judge  had  a 
mistaken  idea  of  the  law  upon  the  subject, 
for  he  appears  to  have  Instructed  the  Jury  to 
the  effect  that  If  the  defendant  was  totally 
Intoxicated,  so  as  to  be  wholly  irresponsible 
from  the  Intoxication,  he  would  be  entitled  to 
an  acquittal.  This  is  not  the  rule  where  the 
intoxication  is  voluntary,  unless  accompanied 
with  mania.    A  man  cannot  escape  from  the 


natural  and  inevitable  consequences  of  his 
acts  by  reason  of  Ills  voluntary  intoxication. 
But  murder  In  the  first  degree  requires  de- 
llberatiou  and  premeditation;    and,  where  a 
particular  purpose,  motive,  or  intent  is  a  nec- 
essary element  to  constitute  a  particular  si>e- 
cle  or  degree  of  crime,  the  fact  of  Intoxication 
at  the  time  must  be  taken  into  consideration, 
for  the  purpose  of  determining  the  motive  or 
Intent  with  which  the  act  was  committed. 
But  the  cliarge  In  this  respect  was  more  fa- 
vorable to  the  defendant  than  it  should  have 
been,  and  it  consequently  did  him  no  harm. 
The  Judge  subsequently  read  to  the  Jury  the 
provisions  of  section  22  of  tiie  Penal  Code, 
which  provides  that:   "No  act  committed  by 
a  i)er8on  while  in  a  state  of  voluntary  intoxi- 
cation shall  be  deemed  less  criminal  by  rea- 
son of  his  having  been   in  such  condition. 
But  whenever  the  actual  existence  of  any 
particular  purpose,  motive  or  Intent  is  a  nec- 
essary element  to  constitute  a  particular  spe- 
cies or  degree  of  crime,  the  Jury  may  take 
into  consideration  the  fact  that  the  accused 
was  intoxicated  at  the  time,  in  determining 
the  purpose,  motive  or  Intent  with  which  he 
committed  the  act"     Here  we  have  the  stat- 
ute uiwn  the  subject  in  clear  and.  concise  lan- 
guage, with  the  attention  of  the  Jury  specif- 
ically called  thereto.     And  then,  after  the 
reading  of  this  provision,  the  Judge  concludes 
his  charge  upon  the  subject  by  referring  to 
People  V.  Fish,  125  N.  T.  136,  26  N.  B.  319. 
and  quoting  therefrom  the  following:    **To 
sustain  an  indictment  for  murder  In  the  first 
degree,  the  people  are  bound  to  show  that  the 
defendant  intentionally  killed  the  deceased, 
with    premeditation    and    deliberation.     In 
weighing  the  evidence  as  to  premeditation 
and  deliberation,  the  Jury  is  bound  to  take 
Into  account  the  condition  of  the  defendant. 
If,  however,  it  appears  that  the  defendant, 
although  Intoxicated  at  the  time  of  the  homi- 
cide, was  sober  enough  to  form  an  Intent, 
and  to  d'diberate  and  premeditate  the  crime, 
his  responsibility  is  the  same  as  If  he  bad 
been  perfectly  sober."     It  would  seem  that 
this  quotation,  together  with  the  reading  of 
the  provisions  of  the  Code,  must  have  made 
clear  to  the  minds  of  the  Jurors  the  true  rule 
upon  which  they  were  to  determine  the  ques- 
tion of  the  intention  and  the  deliberation  and 
premeditation   under   which   the   defendant 
acted.     It  appears  that  the  defendant  drank 
from  the  alcohol  produced  by  George  twice; 
that  he  also  drank  from  the  whisky  put^ 
chased  by  Webb  once  or  twice,  together  with 
a  little  of  the  beer.    The  amount  taken  by 
him  at  the  time  of  the  drinking  does  not  ap- 
pear.    Webb  states  that  he  did  not  appear  to 
be  drunk.     After  the  affray  he  ran  out  of 
the  house,  then  sent  for  his  clothes,  talked 
about  the  knife,  what  he  had  done,  and  th«n 
went   away.     The  next   morning  he  talked 
about  the  transaction,  told  about  the  trouble 
that  he  had  had  with  George,  and  how  he 
had  stabbed  him,  thus  indicating  that  he  had 
a  pretty  clear  recollection  of  the  transactloDu 
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There  is  nothing  appearlns  In  fhe  erldoice  In 
reference  to  hlB  condition  which  distingnisbefl 
the  case  from  that  of  People  ▼.  FiBh,  supra. 
This  case  is  clearly  distingnishable  from  that 
of  People  T.  liconardi,  14S  N.  Y.  360,  38  N.  E. 
372.  In  that  case  the  homicide  was  com- 
mitted without  provocation  and  without  mo- 
tlTe,  by  a  person  who  at  the  time  was  very 
much  intoxicated.  In  that  case  the  court 
charged,  in  substance,  that  if  the  defendant 
had  intelligence  enough  to  know  right  from 
wrong,  that  the  act  he  committed  was  wrong, 
he  was  responsible,  but  if  he  was  bereft  of 
reason,  sense,  and  judgment,  and  that  with- 
out knowledge  or  intent  as  to  the  result  of 
hla  act  he  was  Irrespflusible,  and  that  this 
was  all  the  court  would  say  as  to  the  intoxi- 
cation, as  bearing  upon  the  defendantfs  ca- 
pacity to  distinguish  between  right  and 
wrong.  Subsequently  the  court  charged  that 
if  the  defendant  was  sober  enough  to  know 
what  he  was  about,  that  the  act  was  wrong, 
then  his  intoxication  and  motive  would  both 
esciBt,  and  the  one  would  not  destroy  the  oth- 
er; that  he  must  be  completely  intoxicated, 
in  order  to  be  excused,  etc.  Tills  charge,  for 
obvious  reasons,  was  held  to  be  erroneous. 

Upon  the  trial  the  defendant  showed  by  a 
witness  that  at  the  time  of  the  homicide  he 
was  sick.  The  witness  was  then  asked  by 
the  district  attorney  to  state  what  was  the 
matter  with  him,  and  the  witness  answered, 
giving  the  character  of  his  disease.  It  la 
now  claimed  that  this  was  error,  and  that 
the  answer  tended  to  pr^udice  the  defend- 
ant before  the  Jury.  In  the  first  place,  no 
exception  was  taken  to  the  admission  of  the 
evidence;  and.  in  the  next  place,  the  de- 
fendant disclosed  the  character  of  his  diffi- 
culty on  two  occasions,— one  as  an  excuse  for 
his  going  away  the  morning  after  the  homi- 
cide, and  the  other  for  the  purpose  of  show- 
ing that  he  was  In  the  hospital,  and  not  In 
the  prison,  on  Blackwell's  Island,  at  the 
time  of  his  arrest  It  is  quite  apparent  that 
at  the  time  of  the  trial  It  did  not  occur  to 
the  defendant  that  the  evidence  was  harm- 
ful. He  then,  evidently,  liad  more  confi- 
dence in  the  intelligence  and  Judgment  of 
the  jurors.  It  is  now  asking  too  much  of  a 
court,  on  review,  to  hold  that  the  12  Jnrom, 
selected  with  the  care  and  deliberation  with 
which  the  jurors  were  lmi>aneled  In  this 
case,  were  so  weak,  incompetent,  and  utter- 
ly unfit  for  the  discharge  of  the  duty  assigned 
to  them,  that  they  found  this  man  guilty  by 
reason  of  the  afOiction  or  disease  from 
which  he  was  suffering. 

It  would  seem  that  in  the  presenting  of 
this  case  the  Impression  prevailed  that  a 
murder  trial  is  conducted  under  different 
rules,  and  In  a  different  manner,  from  ordi- 
nary trials.  If  such  an  impression  prevails.  It 
is  a  mistake.  If  Improper  evidence  is  ad- 
mitted, the  attention  of  the  court  should  be 
called  thereto  by  an  exception.  If  the  judge 
misstates  the  law  or  the  evidence,  his  at- 
tt'ntion  should  be  called  thereto,  and  an  ex- 


ception taken  while  he  has  an  oppottnnity 
to  owrect  his  Instruction  to-  ttte  jury.  To 
dispense  with  these  safeguards  would  en- 
able attorneys  to  trick  the  court  In  nearly 
every  trial  that  takes  place.  They  may  sit 
by,  keep  still,  and  permit  Incompetent  evi- 
dence to  be  received,  by  their  conduct  Im- 
pliedly consenting  to  its  reception,  and  then, 
after  a  verdict  against  them,  tuRlst  that  it 
was  error,  and  the  judgment  should  be  re- 
versed. It  is  provided  that  "when  the  judg- 
ment is  of  death  the  court  of  appeals  may 
order  a  new  trial,  if  it  be  satisfied  that 
•  •  •  justice  requires  a  new  trial,  wheth' 
er  any  exceptions  shall  have  been  tak^i  or 
not  In  the  court  below."  Code  Or.  Proe.  | 
B27.  Power  la  here  given  to  the  court  of  ap- 
peals to  order  a  new  trial  when  justice  re- 
guires  it  This  power,  however,  Aould  be 
exercised  only  in  cases  where  manifest  in- 
justice has  been  done,  and  where  it  is  i4>par- 
ent  to  the  court  that  a  different  resnlt 
ought  to  have  been  reached.  People  t> 
Kelly,  118  N.  Y.  647,  21  N.  H.  122;  People  v. 
Cagnarale,  110  N.  Y.  23,  IT  N.  E.  136;  People 
V.  Fish,  125  N.  Y.  13&-144,  26  N.  B.  81«.  Tha 
judgment  and  conviction  should  be  affirmed. 

O'BRIEN,  BARTLBXT,  and  VANN,  JJ., 
concur  with  MARTIN,  J.,  for  reversal  AN- 
DREWS, a  J.,  and  GRAY,  J.,  concur  with 
HAIGHT,  J.,  for  afiirmance. 

Judgment  reversed. 


048  N.  Y.  681) 

NATIONAL   SHOE   &    LEATHER   BANK 

OF  CITY  OF  NEW  YORK  v. 

BAKER  et  al. 

(Ooort  of  Appeals  of  New  York.     Feb.  26, 1896.) 

REVBRBHoa— AonoN  TO  Sbt  Asidb— Fbaudouest 

COMVETANOK. 

Where,  in  an  action  under  Laws  1858,  c. 
314,  as  amended,  anthorizing  a  creditor  of  a  de- 
ceased litfolvent  debtor,  having  a  claim  exceeding 
$100,  to  sue  to  set  aside  a  frandnlent  conveyance 
by  the  deceased,  without  obtaining  a  judgment 
on  his  claim,  and  providing  that  the  claTm,  if 
dispated,  may  be  proren  on  trial  of  such  action, 
the  alleged  fraudulent  grantee  dispntes  the  claim, 
which  is  based  on  an  account  for  money  re- 
ceived by  deceased  for  plahitiiTs  use,  and  fraud- 
ulently appropriated,  containing  nearly  1,000 
items,  and  denies  the  fraud,  a  compulsory  ref- 
erence may  be  ordered  of  all  the  Issues,  no  difil- 
cnlt  questions  of  law  being  involved.  35  N.  Y. 
Snpp.  933,  affirmed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  the  National  Shoe  &  Leather. 
Bank  of  the  City  of  New  York  against  Amelia 
F.  Baker,  Impleaded  with  RoI>ert  B.  Merrltt 
From  a  judgment  of  the  general  term  (36  N. 
Y.  Supp.  933)  affirming  an  order  of  reference, 
defendant  Baker  appeals.     Affirmed. 

B.  F.  Tracy,  for  appellant  James  L. 
Bishop,  for  respondent 

VANN,  J.  This  action  ia  based  on  diap- 
ter  314  of  the  Laws  of  1868,  as  amended  by 
chapter  487  of  the  Laws  of  1888  and  chapter. 
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740  of  tlte  lAV8  of  1894.  The  statute,  In  Ita 
present  form,  was  in  force  when  this  action 
was  commenced.  It  authorizes  any  creditor 
of  a  deceased  insolvent  debtor,  having  a 
djtim  against  the  estate  of  Boch  decedent  ex- 
ceeding the  sum  of  |100,  to  maintain  any  ac- 
tion necessary  to  set  aside  conveyances  made 
in  fraud  of  the  rights  of  creditors  of  the  de- 
ceased debtor,  without  obtaining  a  judgment 
upon  such  claim,  but  provides  that  the  debt, 
"if  disputed,  may  be  proved  and  established 
upon  the  trial  ot  such  action."  A  sale  of  the 
premises  or  property  is  authorized  when  any 
conveyance  or  transfo:  of  the  same  is  set 
aside,  and  it  Is  provided  that  the  proceeds 
thereof  may  "be  brought  into  court,  or  paid 
Into  the  proper  surrogate's  court  to  be  admin- 
istered according  to  law."  The  plaintiff  al- 
leges in  its  complaint  that  prior  to  January 
1,  1891,  "Frederick  Baker  became  and  was 
indebted  to  the  plaintiff  in  the  sum  of  at  least 
1100,000,  moneys  received  by  him,  belonging 
to  said  plaintiff,  over  and  above  the  amount 
of  any  credits  and  set-offs  to  which  he  was 
entitled,  and  wtilch  moneys  the  said  Balcer, 
acting  in  collusion  with  one  Samuel  G.  Seeley, 
a  bookkeeper  in  the  employ  of  the  plaintiff, 
had  fraudulently  obtained  from  the  plain- 
tiff, and  appropriated  to  his  own  use,  and 
continued  so  Indebted  during  all  the  times 
hereinafter  mentioned."  It  is  also  alleged 
that  the  said  Baker  died  Novemtier  24,  1894, 
Insolvent,  and  that  during  his  lifetime  be 
had  transferred  to  his  wife,  the  defendant 
Amelia  F.  Baker,  three  parcels  of  land,  with 
intent  to  hinder,  delay,  and  defraud  his  cred- 
itors. The  complaint  further  states  that  the 
action  is  brought  for  the  t>eneflt  of  the  plaui- 
tlff  and  other  creditors,  if  any,  Interested  in 
the  estate  and  property  of  said  deceased. 
The  demand  for  Judgment  Is  that  the  convey- 
ances be  set  aside,  a  receiver  appointed,  etc. 
The  defendant  Merritt  made  no  defense,  but 
Mrs.  Baker  served  an  answer  which  admits 
the  corporate  character  of  the  plaintiff,  and 
the  death  of  Frederick  Baker,  but  denies  sub- 
stantially all  the  other  allegations  of  the  com- 
plaint. The  existence  of  the  debt  is  spe- 
cifically denied,  and  the  fraudulent  transfers 
are  put  at  issue  by  a  denial  of  any  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief. A  bill  of  particulars  was  served,  upon 
the  demand  of  the  said  defendant,  consisting 
of  over  900  items  of  charges  for  "amounts 
paid  out  on  checlcs  of  Frederick  Baker,"  com- 
mencing June  22,  1885,  and  ending  October 
27,  1890,  amounting  in  all  to  $164,701.15.  The 
credit  side  of  the  account  consists  of  about  100 
items,  described  as  "discounts  and  deposits," 
commencing  June  22,  1885,  and  ending  Au- 
gust 29,  1890,  amounting  in  the  aggregate  to 
$45,205.20.  Upon  these  facts  a  compulsory 
reference  of  all  the  issues  in  the  action  was 
made  by  the  court  at  special  term.  Mrs. 
Baker  opposed  the  motion,  and  appealed  from 
the  order  of  reference,  which  was  affirmed  by 
the  general  term,  and  from  the  order  of  af- 
firmance an  appeal  was  taken  to  this  court 


This  to  an  eq:alty  action.  In  the  nature  of  a 
creditor's  bill,  to  set  aside  fraudulent  con- 
veyances made  by  a  deceased  and  insolvent 
debtor.  The  remedy  given  by  the  statute  is 
not  a  new  one,  but  is  the  extension  of  an 
old  and  familiar  remedy  by  relieving  the  cred- 
itor of  the  necessity  of  recovering  judgment 
and  issuing  execution,  when  tliat  would  be 
Impossible,  owing  to  the  death  of  the  debtor. 
This  does  not  change  the  character  of  the 
action,  or  its  object,  which  is  to  remove  an 
obstade  to  the  collection  of  a  debt,  to  be  es- 
tablished by  common-law  proof,  instead  of 
by  the  recovery  of  judgment  and  the  return  of 
execution  unsatisfied.  3  Rev.  St  @th  Bd.) 
284;  Ck)de  av.  Pioc.  (  1871.  If  the  plaintiff 
had  recovered  judgment  upon  its  claim 
against  Frederick  Baker  prior  to  his  death, 
and  execution  thereon  had  been  returned  un- 
satisfied, wholly  or  in  part,  it  could  have 
maintained  an  action  to  set  aside  said  con- 
veyances as  ftandulent  without  the  aid  of 
the  statnte,  which  does  not  create  a  new 
cause  of  action,  but  changes  a  rule  of  evi- 
dence by  allowing  the  creditor  to  establish 
his  debt  by  oral  testimony.  Instead  of  by  the 
record  of  a  judgment 

There  are  three  elements  to  the  cause  of 
action:  (1)  A  conveyance  or  transfer  in 
fraud  of  creditors  by  an  insolvent  person; 
(2)  the  death  of  that  person;  and  C3)  the  ex- 
istence of  a  debt  in  favor  of  the  pUUntUT 
against  the  deceased  insolvent,  exceeding 
the  sum  of  $100.  All  these  elements,  except 
the  second,  exist  as  issues  in  this  action,  un- 
der the  pleadings.  The  debt,  as  alleged.  Is 
founded  on  an  implied  contract,  and  is  in  the 
nature  of  indebitatus  assumpsit  The  alleg- 
ed debtor,  having  received  moneys  belonging 
to  the  plaintiff,  and  having  appropriated 
them  to  his  own  use,  is  presumed  to  have 
promised  to  repay  them,  whether  he  came 
by  them  honestly  or  otherwise.  In  this  re- 
spect, as  well  as  in  othiers,  the  case  to  quite 
like  that  of  People  v.  Wood,  121  N.  Y.  522,  24 
N.  E.  052,  where  the  complaint  alleged  that 
the  defendant,  a  county  clerk,  had  presented 
bills  for  services  claimed  to  have  been  ren- 
dered to  the  county  of  Herkimer,  which,  al- 
though Illegal  and  fraudulent  were  audited 
and  paid,  without  authority  in  the  board  of 
supervisors  to  audit  or  allow  the  same,  and 
that  thereby  the  defendant  became  justly  in- 
debted to  the  county  in  the  amount  thus  Ille- 
gally obtained.  Although  the  action  was  at 
law,  and  ordinarily  triable  before  a  jury,  an 
order  referring  all  the  Issues  was  sustained 
upon  the  ground  that  the  trial  would  require 
the  examination  of  a  long  account  The 
court  held  that  so  far  as  the  power  to  refer 
was  concerned,  there  was  no  difference  be- 
tween express  and  implied  contracts;  that 
the  facts  alleged  constituted  a  good  cause  of 
action  in  assumpsit  for  money  had  and  re- 
ceived for  the  use  and  benefit  of  its  owner; 
and  that  "such  actions  had  bein  designated 
from  time  immeniorlal  in  the  law  as  actions 
ex   contractu."    We  think   that  the   items 
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contained  in  the  bill  of  particnlatB  In  this 
case  constituted  an  "account  between  the 
parties,"  within  the  meaning  of  that  term  as 
used  In  section  1013  of  the  Code  of  Civil  Pro- 
cedure. As  to  the  items  of  credit,  they  were 
doubtless  placed  upon  the  books  of  the  bank 
as  each  discount  was  obtained  or  sum  depos- 
ited; but,  as  to  the  charges,  they  were  prob- 
ably made  up  after  discovery  of  the  fraud. 
This,  however,  does  not  change  the  nature  of 
the  account;  for  the  plaintlfF  had  the  right 
to  charge  the  defendant  with  each  item 
fraudulently  procured,  upon  the  ground  of 
an  implied  promise  to  pay  it  at  the  date 
when  the  money  was  obtained.  The  ac- 
count consists  of  dealings  between  the  parties 
thereto  by  mutual  consent  as  to  the  credits, 
but  with  no  original  consent  on  the  part  of 
the  plaintiff  as  to  the  debits.  The  form  of 
the  action,  however,  waives  the  wrong  done, 
and  ratifies  each  transaction  by  alleging  it  as 
an  item  of  indebtedness,  and,  in  legal  effect, 
amounts  to  an  original  authority  from  the 
bank  to  Baker  to  draw  the  various  sums  of 
money. 

The  account  does  not  present  a  collateral 
or  subsidiary  issue,  as  it  is  an  essential  part 
of  the  cause  of  action,  being  made  so  by  the 
statute,  and  a  failure  to  establish  the  debt 
would  result  In  a  dismissal  of  the  complaint 
What  the  statute  authorizes  to  be  tried,  and 
requires  to  be  established,  and  the  parties 
by  their  pleadings  put  in  Issue,  cannot  be 
Justly  termed  collateral  or  Incidental.  The 
fraudulent  transfer  itself  Is  no  more  vital 
than  the  existence  of  the  debt,  which  was  a 
direct  issue,  and  not,  as  in  Camp  ▼.  Ingersoll, 
86  N.  Y.  433,  merely  collateral.  That  action 
was  brought  to  recover  the  value  of  over 
3,000  shares  of  the  stock  of  a  manufacturing 
corporation,  which,  as  the  complaint  alleged, 
the  plaintiff  was  entitled  to  under  an  award 
requiring  the  defendants  to  pay  the  value  of 
such  stock  on  a  day  named.  Upon  affldavits 
.'Showing  that  In  order  to  ascertain  the  value 
of  the  stock  the  examination  of  a  long  ac- 
count would  be  necessary,  as  it  was  essen- 
tial to  look  into  the  assets  and  liabilities,  an 
vorder  of  reference  was  granted.  The  order 
was  reversed  by  this  court  upon  the  ground 
that  the  account  was  not  directly  involved, 
.but  was  necessary  only  for  the  Incidental 
purpose  of  ascertaining  the  value  of  the  cor- 
jiorate  assets,  in  order  to  arrive  at  the  value 
of  the  stock.  In  that  case  the  account  was 
not  suggested  by  the  pleadings,  but  was  sub- 
sidiary and  collateral,  and  not,  as  in  this,  di- 
rectly involved  by  the  command  of  the.  stat- 
ute and  the  Issues  raised  by  the  allegations 
of  the  parties.  An  examination  of  the  ac- 
count here  in  question  is  necessary  to  estab- 
lish the  debt,  which  it  is  the  object  of  the 
action  to  recover,  through  a  sale  of  the  prop- 
.«rty  fraudulently  transferred.  The  plaintifB 
must  establish  Its  entire  claim,  in  order  to 
-share  ratably  with  the  other  creditors  in  any 
distribution  that  may  be  made.  While  the 
.amount  collected  may  be  distributed  through 


the  surrogate's  court.  It  may  be  brought  Into 
the  court  where  the  action  is  tried,  and  dis- 
tributed through  its  agency.  The  account 
would  thus  become  the  immediate  object  of 
the  action.  Besides,  as  we  have  seen.  It  Is 
essential  that  the  creditor  should  prove  a 
debt  of  more  than  $100,  in  order  to  have  a 
standing  place  from  which  to  attack  the 
transfers;  and,  for  aught  that  appears,  an 
examination  of  every  item  of  the  account  In 
question  may  be  necessary  for  this  purpose. 
While  mere  items  of  damage  are  collateral, 
items  of  debt  are  not,  when  a  statute  au- 
thorizes and  requires  the  debt  to  be  estal)- 
llshed  upon  the  trial  of  the  action.  When 
denied,  they  are  directly  at  issue,  and  may 
be  the  only  issue  Joined  by  the  pleadings. 
The  Code  of  Civil  Procedure  authorizes  the 
court,  of  its  own  motion,  or  upon  the  appli- 
cation of  either  party,  without  the  consent 
of  the  other,  to  direct  a  trial  of  the  Issues  of 
fact  by  a  referee,  where  the  trial  will  require 
the  examination  of  a  long  account  on  either 
side.  SetrtlonlOlS.  In  this  case  the  trial  of  one 
of  the  direct  issues  of  fact  will  involve  the 
examination  of  nearly  1,000  items  of  account 
People  V.  Wood,  supra.  The  action  belongs 
to  a  class  never  triable,  as  matter  of  right 
before  a  Jury.  Rowland  v.  Rowland,  141 
N.  Y.  485,  36  N.  B.  504.  No  difficult  question 
of  law  is  involved,  and  Justice,  as  well  as 
convenience,  will  be  promoted  by  a  trial  be- 
fore a  referee,  who  has  the  time  to  proceed 
deliberately  and  investigate  thoroughly.  We 
think  that  the  special  term  had  the  power  to 
make  tfie  order  of  reference,  and  that  the 
power  was  discreetly  exercised.  The  order 
appealed  from  should  be  affirmed,  with  costs. 
All  concur.     Order  affirmed. 


(1«  N.  Y.  58S) 

In  re  SCOTT  et  aL 
(Court  of  Appeals  of  New  York.     Feb.  25, 1886.) 

AS810^rHBNT  FOR   BSNBFrT  OF   Uhbditoks  —  Pb»- 

FBKKBD  Claims— WAOEs—STATOTOHt  Pao- 

visioN— Rbtkospkctive  Effect. 

1.  Under  Laws  1886,  c.  283,  providing  that 
the  "wages  or  salaries  actually  owing  to  the  em- 
ployte"  of  one  who  has  assigned  for  the  benefit  of 
creditors  shall  be  preferred  to  any  other  debt,  the 
preference  is  not  limited  to  wages  of  persons  in 
the  employ  of  the  ussienor  at'  the  date  of  tlie  as- 
signment.    34  N.  Y.  Supp.  1031,  affirmed. 

2.  Laws  1886,  c.  2^,  making  wages  of  em- 
ployes of  an  assignor  for  benefit  of  cr^itois  pre- 
ferred claims,  doej  not  apply  to  wages  earned 
l>efore  its  passage. 

3.  The  fact  that  an  employ6  accepted  an  in- 
terest-bearing note  as  evidence  of  the  employer's 
debt  for  wages  does  not  change  the  nature  of  the 
claim  from  one  for  "wages."  within  Ijaws  1886, 
c.  283.  84  N.  Y.  Supp.  1031,  affirmed.  Martin 
and  Vann,  JJ.,  dissenting. 

Bartlett,  J.,  dissenting. 

Appeal  from  supreme  court  general  term. 
Second  department 

Final  accounting  by  William  B.  Scott  and 
Alexander  T.  Brown,  as  assignees  of  Wil- 
liam A.  Drake.  From  a  Judgment  of  the 
general  term  (34  N.  Y.  Supp.  1031)  reversing 
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an  order  denylns  *  motion  by  Lanra  C 
Aber  for  allowance  of  a  preferred  claim,  the 
assignees  and  tbe  National  Bank  of  Port 
Jervis,  as  a  creditor,  appeal.    Modified. 

IJewis  B.  Carr,  for  appellants.  Jobn  W. 
Lyon,  for  respondent 

HAIOHT,  J,  Tbe  anestlim  raised  upon 
tbls  appeal  calls  for  a  construction  of  chap- 
ter 283  of  the  Laws  of  1886,  which  is  as  fol- 
lows: "In  all  distributions  of  assets  under 
all  assignments,  made  in  pursuance  of  this 
act,  the  wages  or  salaries  actually  owing  to 
the  employes  of  the  assignor  or  assignors, 
at  the  time  of  the  execution  of  tbe  assign- 
ment, shall  be  preferred  before  any  other 
debt,  and  should  the  assets  of  the  assignor 
or  assignors  not  be  sufficient  to  pay  in  full 
all  the  claims  preferred,  pursuant  to  this 
section,  they  shall  be  applied  to  the  pay- 
ment of  the  same  pro  rata  to  the  amount  of 
each  such  claim."  It  is  contended  on  behalf 
of  the  appellants  that  the  wages  or  salaries 
preferred  under  the  provisions  of  this  ac^ 
are  those  only  of  employte  who  are  actually 
in  the  employ  of  the  assignor  at  the  time  of 
his  executing  the  assignment.  We  are  un- 
able to  adopt  this  view.  It  would  practi- 
cally nullify  the  prorisions  of  the  act  The 
assignor,  by  discharging  his  employes  the 
day  before  the  execution  of  the  assignment 
could  evade  its  provisions.  The  language  of 
the  act  does  not  require  such  a  constructioi). 
It  is  the  "wages  or  salaries  actually  owing 
to  the  employes  of  the  assignor  or  assignors, 
at  the  time  of  the  execution  of  the  assign- 
ment," that  are  preferred,  and  the  prefer- 
ence is  not  limited  to  the  wages  and  salaries 
of  those  in  the  employ  of  the  assignor  at  the 
time  of  the  assignment  This,  we  thinlc,  is 
the  fair  reading  and  meaning  of  the  provi- 
sion. Our  views  upon  this  construction  are 
in  accord  with  those  of  the  general  term  in 
the  Fifth  department.  In  re  Heath,  46  Hun, 
114.  The  question  here  presented  was  not 
involved  in  or  considered  in  the  case  of  Peo- 
ple V.  Remington,  45  Hun,  329,  affirmed  In 
this  court  109  N.  Y.  C31,  16  N.  E.  680.  The 
principal  questions  there  considered  per- 
tained to  claims  that  had  been  assigned  and 
transferred  to  third  parties,  and  to  the  class 
of  employes  included  in  the  provisions  of 
the  act  there  under  consideration. 

There  Is,  however,  one  question  which  we 
think  the  general  term  has  overlooked;  and 
that  is  that  the  act  was  not  intended  to  be 
retroactive,  and  to  create  a  preference  In  fa- 
vor of  employes  for  wages  earned  prior  to 
Its  passage.  This  question  was  considered 
In  the  case  of  People  t.  Remington,  supra, 
with  reference  to  the  act  creating  a  prefer- 
ence of  tbe  wages  of  employes,  etc,  in  cor- 
porations where  a  receiver  bad  been  a.'p- 
pointed.  It  was  held  that  that  act  was  not 
retroactlye,  and,  as  we  have  seen,  the  views 
there  expressed  have  been  approved  by  this 
«onrt  That  act  and  the  one  we  now  have 
under  review,  so  Car  as  this  question  Is  oon- 


Gemed,  are  similar,  and  the  same  constme- 
tlon  should  be  given  to  each.  It  appears 
from  the  moving  papers  that  LAura  C.  Aber 
had  been  in  the  employ  of  the  assignor  for 
many  years  as  a  domestic  in  his  hotel  at  the 
town  of  Deerpark,  and  on  tbe  27th  day  of 
March.  1890,  he  was  Indebted  to  her  for 
such  services  In  the  sum  of  $1,400,  for  which 
he  gave  her  his  promissory  note,  payable 
one  year  after  date.  It  does  not  appear  bow 
much  of  this  sum  was  earned  by  her  before 
the  passage  of  the  act  Her  reference,  how- 
ever, to  "many  years,"  would  seem  to  hidl- 
cate  that  some '  irartlon  thereof  had  been 
earned  before  Its  passage,  which  was  Mily 
about  four  years  before  the  giving  of  the 
note.  The  note  was  evidence  of  the  debt 
owing  to  her.  It  did  not  necessarily  operate 
as  a  payment  or  change  the  character  of  her 
claim.  That  portion  of  the  general  term  or- 
der granting  the  motion  of  Lama  G.  Aber 
should  be  modified  so  as  to  remit  tbe  pro- 
ceedings to  the  county  court  of  Orange 
county,  with  Instruotions  to  allow  and  pre- 
fer so  much  of  her  claim  as  shall  be  made 
to  appear  was  for  services  rendered  after 
the  passage  of  the  act  in  qnestion,  and  as 
so  modified  the  order  shou^  be  affirmed, 
with  costs. 

ANDREWS,  C.  J.,  and  GRAY  and 
O'BRIEN,  JJ.,  concur. 

BARTLETT,  J.,  dissents  generally;  and 
MARTIN  and  VANN,  JJ.,  upon  the  ground 
that  when  accumulated  sums  due  as 
"wages"  are  virtually  loaned  by  the  em- 
ploye to  the  employer,  and  put  in  a  promis- 
sory note,  bearing  interest  they  lose  their 
character  as  "wages,"  within  tbe  true  mean- 
ing of  tbe  statute,  and  become  an  Invest- 
ment 

Ordered  accordingly. 


a«  N.  Y.  SSS) 
ZIEHEN  V.  SMITH. 
(Court  of  Appeals  of  New  York.     Feb.  25, 1896.) 

VB2SD0B  AND  FuKCBASEK — BrEAUH  OF  COHTBA.CT — 
TSNDBR  or   FSBFOKMANOS. 

Plaiatifl  paid  $500  on  the  execation  of  a 
eontrart  to  convey  land.  The  contract  represent- 
ed that  there  was  on  the  land  only  a  mortgage  of 
$1,000.  A  mortgage  for  $1,500  additional,  of 
wliich  the  vendor  liad  no  knowledge,  was  tieing 
foreclosed  when  the  $500  was  paid;  and  after  tbe 
date  fixed  for  perfonnance  of  such  contract  there 
was  a  decree  of  foreclosure,  an^er  which  the  land 
was  afterwards  sold.  Held,  that  a  tender  of  per- 
formance by  plaintiff  was  necessary,  to  entitle 
turn  to  maintam  as  action  for  breach  of  such  con- 
tract    26  N.  Y.  Snpp.  419,  reversed. 

Appeal  from  supreme  court  general  term. 
Second  department 

Action  by  William  Ziehen  against  David 
J.  Smith  and  John  H.  Smith  for  breach  of 
contract  The  complaint  was  dismissed  on 
the  trial,  as  to  John  H.  Smith.  From  a 
Judgment  of  tbe  general  term  C26  N.  Y.  Supp. 
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419)  afflrmlng  a  Judgment  entered  on  a  veiv 
diet  for  plaintiff,  and  an  order  denying  a 
new  trial  (24  N.  Y.  Snpp.  922),  defendant 
appeals.    Reversed. 

Uarrett  Z.  Snider,  for  appellant.    Abram  A. 
Demarest,  for  req>ondent 

O'BRIBN,  J.  The  plaintiff,  aa  vendee,  un- 
der an  executory  contract  tm  the  sale  of  real 
estate,  has  recovered  of  the  defendant,  the 
vendor,  damages  for  a  bieach  of  the  contract 
to  convey,  to  the  extent  of  that  part  of  the 
purchase  money  paid  at  tlie  execution  of  the 
contract,  and  for  certain  expenses  in  the 
examination  of  the  title.  The  question  pre- 
sented by  the  record  is  whether  the  plaintiff 
estabUshed  at  the  trial  such  a  breach  of  the 
contract  as  entitled  him  to  recover.  By  the 
contract,  which  bears  date  August  10,  1892, 
the  defendant  agreed  to  convey  to  the  plain- 
tiff, by  good  and  sufScient  deed,  the  lands 
described  therein,  being  a  country  hotel  with 
some  adjacent  land.  The  plaintiff  was  to 
pay  for  the  same  the  sum  of  $3,500,  as  fol- 
lows: $500  down,  which  was  paid  at  the  time 
of  the  execution  of  the  contract;  $300  more 
on  the  15th  day  of  September,  1892.  He  was 
to  assume  an  existing  mortgage  on  the  prop- 
erty of  $1,000,  and  the  balance,  of  $1,700,  he 
was  to  secure  by  his  bond  and  mortgage  on 
'  the  property,  payable,  with  interest,  one  year 
after  date.  The  courts  below  have  assumed 
that  the  payment  of  the  $300  by  the  plaintiff, 
the  execution  of  the  bond  and  mortgage,  and 
the  delivery  of  the  conveyance  by  the  de- 
fendant, were  intended  to  be  concurrent  acts, 
and  therefore  the  day  designated  by  the 
contract  for  mutual  performance  was  the 
15th  of  September,  1892.  Since  no  other  day 
is  mentioned  in  the  contract  for  the  payment 
of  the  money  or  the  exchange  of  the  papers, 
we  think  that  this  construction  was  Just  and 
reasonable,  'and  in  fact  the  only  legal  Infer- 
ence of  which  the  language  of  the  instru- 
ment was  capable.  It  Is  not  alleged  or  claim- 
ed that  the  plaintiff  on  that  day,  or  at  any 
other  time,  offered  to  perform  on  his  pairt, 
or  demanded  performance  on  the  part  of  the 
defendant;  and  this  presents  the  serious 
question  in  the  case,  and  the  only  obstacle 
to  the  plalntifTs  recovery.  It  is,  no  doubt, 
the  general  rule  that,  in  order  to  entitle  a 
party  to  recover  damages  for  the  breach  of 
an  executory  contract  of  this  character,  he 
must  show  performance,  or  tender  of  per- 
formance,' on  his  part  He  must  show  in 
some  way  that  the  other  party  is  in  default. 
In  order  to  maintain  the  action,  or  tiiat  per- 
formance or  tender  has  been  waived.  But  a 
tender  of  performance  on  the  part  of  the 
vendee  is  dispensed  with  in  a  case  where  it 
appears  that  the  vendor  has  disabled  himself 
from  performance,  or  that  he  is  on  the  day 
fixed  by  the  contract  for  that  purpose,  for 
any  reason,  unable  to  perform.  The  Judg- 
pient  in  this  case  must  stand,  if  at  all,  upon 
^he  ground  that  on  the  15th  day  of  Septem- 


ber, 1892,  the  defendant  was  unable  to  give 
to  the  plaintiff  any  title  to  the  property  em- 
braced in  the  contract;  and  hence  any  tender 
of  performance  on  the  part  of  the  plaintiff, 
or  demand  of  performance  on  his  part,  was 
unnecessary,  because,  upon  the  facts  appear- 
ing, it  would  be  an  idle  or  useless  ceremony. 
It  appeared  upon  the  trial  that  at  the  time 
of  the  execution  of  the  contract  there  was 
another  mortgage  upon  the  premises  of  $1,- 
500,  which  fact  was  not  disclosed  to  the 
plaintiff,  and  of  the  existence  of  which  he 
was  then  ignorant  That  on  or  prior  to  the 
21st  of  July,  1892,  some  20  days  before  the 
contract  was  entered  Into,  an  action  was 
commenced  to  foreclose  this  mortgage,  and 
notice  of  the  pendency  of  the  action  filed  in 
the  county  clerk's  office;  that  on  the  30th  of 
September,  following.  Judgment  of  foreclo- 
sure was  granted,  and  entered  on  the  Slst 
of  October,  thereafter,  and  on  the  28th  of 
December  the  property  was  sold  to  a  third 
party  by  virtue  of  the  Judgment,  and  duly 
conveyed  by  deed  from  the  referee.  It  ap- 
pears that  the  defendant  was  not  the  maker 
of  this  mortgage,  and  was  not  aware  of  its 
existence,  but  it  was  made  by  a  former  own- 
er, and  the  defendant's  title  was  subject  to 
it  when  he  contracted  to  sell  the  property  to 
the  plaintiff.  The  decisions  on  the  point  in- 
volved do  not  seem  to  be  entirely  harmoni- 
ous. In  some  of  them  It  is  said  that  the 
existence,  at  the  date  fixed  for  performance, 
of  liens  or  incumbrances  upon  the  property. 
Is  sufficient  to  sustain  an  action  by  the  ven- 
dee to  recover  the  part  of  the  purchase  mon- 
ey paid  upon  the  contract  Morange  v.  Mor- 
ris, '42  N.  I.  48;  Ingalls  v.  Hahn,  47  Hun, 
104.  The  general  rule,  however,  to  be  de- 
duced from  an  examination  of  the  leading 
authorities,  ■seems  to  be  that  in  cases  where, 
by  the  terms  of  the  contract,  the  acts  of  the 
parties  are  to  be  concurrent.  It  is  the  duty  of 
him  who  seeks  to  maintain  an  action  for  a 
breach  of  the  contract  either  by  way  of 
damages  for  the  nonperformance,  or  for  the 
recovery  of  money  paid  thereon,  not  only  to 
be  ready  and  willing  to  perform  on  his  part 
but  he  must  demand  performance  from  the 
other  party.  The  qualifications  to  this  rule 
are  to  be  found  in  cases  where  the  necessity 
of  a  formal  tender  or  demand  is  obviated  by 
the  acts  of  the  party  sought  to  be  charged, 
as  by  his  express  refusal  In  advance  to  com- 
ply with  the  terms  of  the  contract  in  that 
respect,  or  where  it  appears  that  he  has 
placed  himself  in  a  position  in  which  per- 
formance is  impossible.  If  the  vendor  of  real 
estate,  under  an  executory  contract,  is  unable 
to  perform  on  his  part,  at  the  time  provided 
by  the  contract,  a  formal  tender  or  demand 
on  the  part  of  the  vendee  is  not  necessary  In 
order  to  enable  htm  to  maintain  an  action  to 
recover  the  money  paid  on  the  contract  or 
for  damages.  Hudson  v.  Swift,  20  Johna 
24;  Fuller  v  Hubbard,  6  Cow.  18;  Green 
V.  Green,  9  Cow.  47;  Hartley  v.  James,  50 
N.  Y.  88;   Blgler  v.  M<M-gan,  77  M.  Z.  812;. 


Digitized  by 


Google 


iosa 


NORTHEASTERN  REPORTER,  VoL  4Z. 


<N.  T. 


Burwell  y.  Jackson,  9  N.  7.  547;  Bogardns 
y.  Insurance  Co.,  101  N.  Y.  328,  4  N.  E.  522; 
Tamsen  v.  Schaefer,  108  N.  Y.  604,  15  N.  B. 
731.  in  tUs  case  there  was  no  proof  that 
the  defendant  waived  tender  or  demand, 
either  by  words  or  conduct.  The  only  diffl- 
culty  In  the  way  of  the  performance  on  his 
part  was  the  existence  of  the  mortgage, 
which  the  proof  tends  to  show  was  given  by 
a  former  owner,  and  its  existence  on  the  day 
of  performance  was  not  known  to  either 
party.  In  order  to  sustain  the  Judgment,  we 
most  bold  that  the  defendant,  on  the  day  of 
performance,  was  unable  to  convey  to  the 
plalntlfF  the  title  which  the  contract  re- 
quired, simply  because  of  the  existence  of 
the  Incumbrance.  We  do  not  think  that  it 
can  be  said,  upon  the  facts  of  this  case,  that 
the  defendant  had  placed  himself  In  such  a 
position  that  he  was  unable  to  perform  the 
contract  on  his  part,  and  that  his  title  was 
destroyed,  or  that  It  was  Impossible  for  him 
to  convey,  within  the  meaning  of  the  rule 
which  dispenses  with  the  necessity  of  tender 
and  demand  In  order  to  work  a  breach  of  an 
executory  contract  for  the  sale  of  land.  It 
cannot  be  affirmed,  under  the  circumstances, 
that,  if  the  plaintiff  had  made  the  tender 
and  demand  on  the  day  provided  in  the  con- 
tract, he  would  not  have  received  the  title 
which  the  defendant  had  contracted  to  con- 
vey. The  contract  is  not  broken  by  the  mere 
fact  of  the  existence  on  the  day  of  perform- 
ance of  some  lien  or  Incumbrance  which  It  is 
in  the  power  of  the  vendee  to  remove.  That 
is  all  that  was  shown  in  tills  case,  and  hence 
the  Judgment  was  recovered  In  violation  of 
an  Important  principle  of  the  law  governing 
contracts.  For  this  reason  the  Judgment 
should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event  All  concur.  Judg- 
ment reversed. 


(148  N.  T.  360) 

PEOPLE  ex  rel.  McCLBLLAND  v. 

ROBERTS,  Comptroiler. 

(Coinrt  of  Appeals  of  New  York.     Feb.  18, 1896.) 

Omci  AND  Oppicbr  —  Appoihtmbnt  Sombct  to 
Civil  Sekviob  Law — Constitutional  Law 

— NeCBSSITT   of   LsOISLATtON. 

1.  Ckinst.  1895,  art.  5,  §  9,  providing  that  all 
appointments  in  the  civil  service  of  the  atate  shall 
be  made  according  to  merit,  to  be  ascertained  by 
a  competitive  examination,  so  far  modifies  Const. 
1876,  art.  5,  §  3,  relating  to  appointments  by  the 
Auperintendeut  of  public  works,  and  consirued 
(People  T.  Angle,  17  N.  E.  413,  109  N.  Y.  564) 
to  give  the  superintendent  power  to  appoint  his 
subordinates  without  regard  to  the  civil  service 
laws,  as  to  bring  snch  department  under  tlie  oper- 
ation of  such  laws.  34  N.  Y.  Supp.  641,  86  N. 
Y.  Supp.  677,  affirmed. 

2.  Const.  1895.  art.  5,  t  0,  provides  that  aU 
appointments  in  the  civil  service  shali  be  made 
according  to  merit,  to  be  ascertained  by  comi>etl- 
tive  examination,  and  that  "laws  shall  be  made  to 
provide  for  the  enforcement  of  this  section." 
Held,  that  the  civil  service  law  (Laws  1883,  c. 
354,  as  amended  by  Laws  1894,  c.  681),  which  did 
not  apply  to  the  department  or  public  worlu  be- 
cause of  inhibition  by  C!onst  1876,  art  6,  {  3,  ap- 
plies to  such  dq)artmcnt  under  tiie  new  constitu- 


tion, witbont  additional  legislation.     34  N.   Y. 
SnK>.  641,  afSrmed.     Kartm,  J.,  dissenting. 

Appeal  from  supreme  court,  general  tenn. 
Third  department 

Application  by  John  William  McClelland 
for  a  writ  of  mandamus  to  compel  James  A. 
Roberts,  as  comptroller  of  the  state  of  New 
York,  to  draw  his  warrant  for  the  payment  of 
relator's  salary  as  clerk  in  the  office  of  col- 
lector of  canal  statistics.  From  a  Judgment 
of  the  general  term  (36  N.  Y.  Supp.  677),  af- 
firming a  Judgment  of  the  special  term  (34  N. 
Y.  Supp.  641)  denying  such  application,  re- 
lator appeals.    Affirmed. 

Myer  Nnssbaum,  for  appellant  Matthew 
Stale,  for  respondent 

O'BRIEN,  J.  The  relator,  in  the  m<»itlt 
of  April,  1895,  was  appointed  to  the  positloa 
of  clerk  to  the  collector  of  canal  statistics  by 
the  superintendent  of  public  works  of  the 
state  at  a  salary  of  $65  per  month.  When  be 
applied  for  his  monthly  compensation,  the 
defendant  as  comptroller  of  the  state,  re- 
fused to  audit  or  pay  the  same,  and  the  re- 
lator, thereupon,  applied  for  a  peremptMy 
writ  of  mandamus,  to  be  directed  to  the 
comptroller,  commanding  him  to  draw  bis 
warrant  for  the  payment  of  the  claim.  The 
application  for  the  writ  was  denied  (34  N. 
Y.  Supp.  641),  and  the  order  denying  the 
same  affirmed  at  general  term  (86  N.  Y.  Supp. 
677). 

The  only  question  Involved  in  this  appeal  Is 
whether,  upon  the  undisputed  facts  disclosed 
upon  the  application,  the  relator  was  entitled 
to  the  writ  It  is  admitted  that  the  relator 
was  appointed  to  the  position  without  having 
passed  the  civil  service  examination,  and 
that  his  name  has  never  been  certified  to 
the  comptroller  by  the  civil  service  commis- 
sion, and  it  was  for  that  reason  that  the 
comptroller  refused  to  pay  the  claim.  The 
legal  question  thus  presented  has  been  so 
fully  and  abiy  discussed  In  the  courts  below 
that  we  feel  relieved  from  the  necessity  of 
much  further  argument  in  support  of  the 
conclusions  there  Indicated.  Indeed,  there 
is  very  little  further  to  be  said,  upon  the  im- 
portant and  Interesting  subject  which  is  In- 
volved in  the  controversy,  beyond  a  brief 
statement  of  the  grounds  upon  which  we 
think  the  order  below  should  be  sustained. 

The  statute  of  this  state,  commonly  laiowii 
as  the  "Civil  Service  Law"  (chapter  354, 
Laws  1883,  as  amended  by  chapter  681, 
Laws  1894),  not  only  required  that  clerks  and 
other  subordinates  in  the  civil  service  of  the 
state  should  be  appointed  or  selected  frona 
lists,  constituted  as  therein  provided,  after 
comi)etitlve  examination,  but  that  it  should 
be  unlawful  for  the  comptroller  to  pay  tbe 
compensation  of  any  clerk  in  the  civil  serv- 
ice who  had  not  been  appointed  pursuant  ta 
the  provisions  of  the  law,  and  whose  name 
had  not  been  certified  to  him  by  the  civil 
service  commission.  It  is  not  necessary  to 
subject  these  statutes  to  a  very  close  analysis 
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In  order  to  determine  tbe  general  purpose 
and  policy  of  the  legislature  with  reference 
to  api)ointment8  and  promotions  in  the  civil 
service.  It  is  too  plain  for  argument  that 
these  enactments  require  appointments  to  be 
made  from  the  civil  service  lists,  made  up  in 
the  manner  Indicated  in  the  statute,  and  in 
the  rules  formulated  by  the  commission  un- 
^er  the  authority  of  the  law;  and,  in  order  to 
insure  obedience  to  the  system  on  the  part 
of  the  appointing  power,  the  chief  financial 
officer  of  the  state  was  prohibited  from  mak- 
ing payment  to  any  cleric  of  his  salary  or 
compensation  who  had  not  been  appointed 
as  required  by  the  law.  It  Is  quite  clear, 
also,  that  the  civil  service  statutes  constitute 
a  general  isystem  of  statute  law,  applicable 
to  appointments  and  promotions  in  every  de- 
partment of  the  civil  service  of  the  state, 
with  such  exceptions  only  as  are  specified  in 
the  statute  Itself.  It  was  held,' in  the  case  of 
People  V.  Angle,  109  N.  Y.  564,  17  N.  E.  413, 
that  the  law  could  not  apply  to  the  depart- 
ment of  public  worlcs  for  the  reason  that  the 
constitution,  as  then  in  force,  vested  in  the 
head  of  tliat  department  the  exclusive  power 
and  duty  of  appointment  and  removal,  and 
that  any  restriction  upon  such  power  impos- 
ed by  the  legislature,  through  the  civil  serv- 
ice act,  was  inoperative.  That  case  did  not 
bold  that  the  civU  service  act,  or  any  part  of 
It,  waB  unconstitutional.  The  power  of  the 
legislature  to  enact  the  law  as  It  appears  on 
the  statute  book  has  never  been  doubted  or 
questioned,  and  the  only  point  raised  in  that 
case  was  with  respect  to  its  application  to  a 
particular  department  of  the  state  govern- 
ment, under  the  constitution  as  it  then  ex- 
isted; and  it  was  held  that,  notwithstanding 
the  general  language  and  scope  of  the  act, 
and  the  purx)ose  of  the  legislature  in  enact- 
ing a  general  law,  without  excluding  any  de- 
partment from  its  operation,  the  law  could 
not  reach  the  superintendent  of  public 
worlcs,  for  the  reason  that  the  words  of  the 
constitution  would  not  permit  it  If  the 
fnndamental  law  which  governed  the  ques- 
tion then  before  the  court  is  the  same  now, 
It  is  quite  clear  that  the  order  in  this  case 
should  be  reversed,  since  the  same  question 
Is  involved. 

But  it  is  apparent  that  the  constitution  has 
been  changed  in  such  a  manner  as  to  in- 
clude, within  the  scope  and  operation  of  the 
dvll  service  law,  just  such  a  case  as  this 
conrt  then  held  to  be  beyond  its  application. 
This  clearly  appears,  not  only  from  the  plain 
words  since  incorporated  Into  the  constitu- 
tion, but  from  the  debates  on  the  subject  in 
the  recent  constitutional  convention.  The 
new  or  amended  and  revised  constitution  of 
this  state,  adopted  by  the  people  in  1894,  and 
which  went  into  eftect  on  the  Ist  day  of 
January,  1895,  has  superseded  the  decision 
in  the  case  of  People  v.  Angle,  supra.  It  is 
quite  true  that  the  identical  words  of  arti- 
cle 5,  {  3,  upon  wliich  ttiat  decision  turned, 
are   still   in   the   constitution.      Instead  of 


changing  the  language  or  arrangement  of 
the  different  provisions  of  that  article,  the 
convention  adopted,  and  the  people  have  in- 
serted and  added,  an  entirely  new  section, 
which  reads  as  follows:  "Appointments  and 
promotions  in  the  civil  service  of  the  state, 
and  of  aU  the  civil  divisions  thereof,  includ- 
ing cities  and  villages,  staall  be  made  ac- 
cording to  merit  and  fitness,  to  be  ascertain- 
ed, so  far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall  be  com- 
petitive. •  ♦  ♦  Laws  shall  be  made  to  pro- 
vide for  the  enforcement  of  this  section." 
Section  9.  The  provisions  of  the  article,  with 
respect  to  the  powers  and  duties  of  the  su- 
perintendent of  public  works  in  the  appoint- 
ment and  removal  of  persons  employed  in  the 
care  and  management  of  the  canals,  which 
were  under  consideration  in  the  case  of  Peo- 
ple V.  Angle,  must  now  be  read  and  under- 
stood in  -  connection  with  this  new  section, 
and,  reading  them  aU  together,  there  can  be 
little  doubt  that  the  obstacles  then  found  to 
exist  to  the  full  operation  of  the  civil  serv- 
ice law  in  every  department  of  the  state  gov- 
ernment have  been  entirely  removed.  Smith 
V.  Supervisors,  148  N.  Y,  187,  193,  42  M.  H. 
692.  That  such  was  the  intention  of  the  con- 
vention that  framed  and  adopted  the  amend- 
ment Is  clear  beyond  all  question.  If  any- 
thing in  support  of  this  view  is  wanting,  be- 
yond the  broad  and  comprehensive  words  of 
the  amendment  itself.  It  will  be  found  in  the 
debates  on  this  subject  in  the  convention,  in 
which  the  Intention  of  that  body  was  declar- 
ed in  the  most  explicit  terms,  to  bring  every 
department  of  the  government  within  the 
operation  of  the  law  by  snch  a  change  in  the 
constitution  as  would  meet  and  obviate  the 
difficulties  pointed  out  by  this  court  in  the 
case  referred  to.  The  declared  views  in  fa- 
vor of  that  course  by  some  of  the  leading 
members  of  the  convention  are  to  be  found  in 
the  learned  opinion  below,  and  the  whole 
discussion  on  the  question  leaves  no  doubt 
of  the  intention  to  remove  every  constitu- 
tional objection  to  the  full  operation  of  the 
law  and  to  its  amplication  to  all  appoint- 
ments in  the  civil  service  In  all  the  public  de- 
partments of  the  state. 

There  was  no  provision  in  the  constitution 
of  1846,  oe  in  any  of  its  numerous  amend- 
ments, requiring  appointments  in  the  civil 
service  to  be  made  according  to  a  general  sys- 
tem based  upon  merit  and  fitness,  to  be  as- 
certained by  competitive  examinations  under 
public  authority.  That  is  a  conception  of 
comparatively  recent  date  with  us,  and  a 
step  in  the  line  of  administrative  reform 
which  had  forced  itself  upon  public  atten- 
tion, until  it  finally  received  practical  ap- 
proval and  recognition  by  the  passage  of  the 
act  of  1883.  The  operation  of  that  act  and 
the  obstacles  In  the  way  of  its  general  appli- 
cation, as  well  as  the  general  merits  and  ad- 
vantages of  the  system  to  the  public  service, 
were  all  familiar  to  the  members  of  the  con- 
vention of  1894,  called  to  revise  the  constita- 
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tlon;  and  It  cannot  be  donbted  that  thie  In- 
tention was,  not  only  to  permit,  bnt  to  re- 
qnire.  Its  general  application  to  appointments 
In  all  departments.  This  result  has  been  ef- 
fectually accompliebed  by  the  adoption  of  a 
new  provision  In  the  fundamental  law.  The 
principle  that  all  appointments  In  the  cItU 
service  must  be  made  according  to  merit  and 
fitness,  to  be  ascertained  -by  competitive  ex- 
aminations, is  expressed  in  such  broad  and 
Imperative  language  that  in  some  respects  it 
must  be  regarded  as  beyond  the  control  of 
the  legislature,  and  secure  from  any  mere  stat- 
utory changes.  If  the  legislature  should  re- 
peal all  the  statutes  and  regulations  on  the 
subject  of  appointments  in  the  civil  service, 
the  mandate  of  the  constitution  would  still 
remain,  and  would  so  far  execute  itself  as  to 
require  the  courts,  in  a  proper  case,  to  pro- 
nounce appointments  made  without  compli- 
ance with  its  requirements  illegal.  . 

It  is  therefore  apparent  that  a  new  princi- 
ple, far-reaching  in  its  scope  and  effect,  has 
been  firmly  Imbedded  in  the  constitution. 
Like  many  other  reforms,  this  work  has  not 
been  accomplished  without  a  long  and  perw 
Bistent  straggle.  The  friends  and  the  oppo- 
nents of  the  measure  have  debated  its  merits, 
and  the  difficulties  in  the  way  of  its  practical 
and  harmonious  operation,  before  the  public, 
for  years.  The  considerations  which  entered 
largely  Into  this  debate  are  no  longer  perti- 
nent, since  the  principle  has  become  an  ac- 
complished fact,  and  placed  by  the  people  be- 
yond the  possibility  of  any  substantial  change 
in  a  contrary  direction.  This  court,  upon 
more  than  one  occasion,  has,  with  entire  una- 
nimity, expressed  its  approval  of  the  princi- 
ple, and  exercised  all  of  its  powers.  In  every 
proper  case,  in  aid  of  all  laws  intended  to 
carry  out  the  idea  which  was  always  at  the 
foundation  of  the  qnestion.  Rogers  v.  Com- 
mon Council,  123  N.  Y.  173,  25  N.  B.  274; 
Peck  V.  Belknap,  130  N.  X.  394,  29  N.  B.  977; 
In  re  Keymer,  148  N.  Y.  219,  42  N.  B.  607. 
Whatever  doubt  or  distrust  may  exist  with 
respect  to  the  possibility  of  obtaining  for  the 
law  an  honest  and  fair  execution,  there  is 
none  and  can  be  none,  at  least  among  think- 
ing  men,  with  respect  to  its  ultimate  benefi- 
cial effect  upon  the  service.  That  it  must. 
If  fairly  and  honestly  administered,  go  far  to 
suppress  very  grave  evils  and  abuses  that 
have  become  peculiarly  rife  and  active  in  our 
political  system,  few  intelligent  people  who 
have  given  the  subject  much  attention  can 
doubt.  In  so  far  as  its  administration  may 
depend  upon  the  action  of  the  judicial  depart- 
ment, it  Is  entitled  to,  and  doubtless  will, 
receive  a  fair  and  liberal  construction,  not 
only  according  to  Its  letter,  bnt  Its  true  spirit 
and  the  general  purpose  of  its  enactment. 
The  constitution,  as  it  now  exists,  must  be 
read  and  considered  in  all  its  different  parts, 
and  each  provision  must  be  given  its  appro- 
priate place  in  the  system,  and  some  office 
to  perform,  and  at  the  same  time  all  mudt  be 
BO   construed   as   to   operate   harmonioualy. 


The  application  of  these  familiar  ndes  of 
constitutional  construction  removes  all  doubt 
or  difficulty  with  respect  to  the  qnestion  un- 
der consideration,  and  the  conclusion  mnst 
follow  that,  while  the  power  of  appointment 
and  removal  is  stlU  with  the  superintendent 
of  public  worlcs,  it  is  subject  to  legislative 
regulation  as  to  the  mode  and  manner,  an4 
is  brought  within  the  operation  of  generat 
laws  on  that  subject 

There  is  another  question  in  the  case  which 
is  pressed  with  much  vigor  by  the  learned 
counsel  for  the  relator.  He' contends,  as  I 
understand  his  position,  that  the  new  section 
of  the  constitution  referred  to  contemplated 
the  enactment  of  appropriate  laws  to  carry 
it  Into  effect,  and  that,  since  the  civil  service 
act  of  1883  and  Its  amendments  did  not,  and, 
whoi  passed,  could  not,  'apply  to  the  depart- 
ment of  public  works,  they  cannot  now  tie 
made  to  operate  upon  the  appointments-  of 
public  officers  formerly  beyond  the  power  of 
legislative  regrnlation;  In  other  words,  chat 
the  new  section  of  the  constitution  is  not  self- 
executing,  and,  as  the  civil  service  law  has 
not  been  re-enacted  since  the  change,  or  any 
other  legislation  supplied,  there  is  now  no  law 
or  regulation  applicable  to  the  relator's  ap- 
pointment save  the  will  of  the  superintendent 
himself. 

We  do  not  think  that  this  contention  is  at 
all  tenable.  The  act  of  1888  and  Its  amend- 
ments constitute  a  general  system.  In  terms 
applicable  to  the  whole  service.  It  Is  not 
limited  to  any  particular  department,  but  is 
broad  enough  to  embrace  all.  Statutes  of 
this  character,  framed  in  general  terms,  ap- 
ply to  new  cases,  as  they  arise  from  time  to 
time,  that  full  within  their  general  scope  and 
policy.  Since  the  enactment  of  the  dvil  serv- 
ice laws,  new  offices  have  been  created,  to 
which  the  power  to  appoint  subordinates  .at- 
tached; but  It  cannot  be  doubted  that  this 
power,  when  given,  came  within  the  opera- 
tion of  all  general  regulations  on  the  subject. 
A  general  law  may,  and  frequently  does,  orig- 
inate in  some  particular  case  or  class  of  cases 
which  is  in  tlie  mind  of  the  legislature  at  the 
time;  bnt,  so  long  as  it  is  expressed  in  g«i- 
ecal  language,  the  courts  cannot,  in  the  ab- 
sence of  express  restrictions,  limit  its  appli- 
cation to  those  cases,  but  must  apply  it  to  all 
cases  tbat  come  within  its  terms  and  its  gen- 
eral purpose  and  policy.  So,  a  general  law, 
when  passed,  may  be  incapable  of  application 
to  certain  cases  within  its  general  scope  and 
policy,  by  reason  of  the  existence  of  other 
and  conflicting  enactments  of  equal  or  higher 
authority;  but  when  the  latter  are  repealed 
or  modified,  the  general  law  Is  given  fuU  op- 
eration. In  the  present  case.  It  will  be  ob- 
served tbat  there  Is  nothing  In  the  dvU  serv- 
ice act  Indicating  any  Intention  to  exclude  any 
department  from  its  operation.  On  the  con- 
trary, it  was  manifestly  Intended  to  have 
genial  operation,  and  not,  until  the  dedSloD 
of  the  courts  in  People  v.  Angle,  was  it  un- 
derstood to  be  Inapplicable  t»  flie  dq^artmoit 
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of  pntdlc  works. .  The  section  of  the  consti- 
tatton  wltli  which  It  was  then  found  to  be  In 
conflict,  and  which  had  the  effect  to  suspend 
Its  operation  as  to  that  department,  havliiK 
been  since  modified  In  such  a  manner  that 
both  the  organic  law  and  the  general  statnte 
are  in  harmony,  each  ezpresslng  the  same 
general  policy,  and  directing  the  same  thing 
to  be  done,  the  suggestion  that,  In  order  to 
make  the  general  law  operate  upon  this  case, 
the  legislature  must  re-enact  It,  has  no  rea- 
sonable or  Just  foundation,  and,  so  far  as  I 
am  aware,  la  not  sustained  by  authority. 

Moreover,  it  Is  evident  from  the  language  of 
the  new  provision  of  the  constitution,  and 
from  the  debates  In  the  convention  which  fol- 
lowed Us  Introduction  Into  that  body,  that  It 
was  framed  and  adopted  with  reference  to 
existing  laws,  which  were  Intended  to  give 
to  It  immediate  practical  operation.  So  that, 
in  adopting  the  new  constitution,  tlie  people,' 
In  their  original  capacity,  decreed  that  there- 
aftei^  all  the  departments  of  the  government 
should  be  brought  within  the  operation,  of  ex- 
isting laws  on  the  subject  of  appointm«its. 
The  mandate  to  the  legislature  to  enact  laws 
to  provide  for  the  enforcement  of  the  section 
does  not  in  any  degree  conflict  with  this  view. 
That  was  a  prudent  and  proper,  though,  per- 
haps, an  nnnecessary,  precaution.  But  It  af- 
fords no  ground  for  the  inference  that  the 
people  intended  to  ignore  the  aid  and  utility  of 
-existing  laws  to  give  immediate  practical  ef- 
fect to  the  principle,  or  that  they  were  con- 
tent to  wait  tor  the  reform  until  the  legis- 
lature should  make  new  regulations' on  the 
subject  It  was  the  intention  to  put  all  the 
new  provisions  of  the  constitution  into  opera- 
tion through  the  instrumentality  of  such  laws 
as  were  then  in  force,  so  far  as  practicable; 
and  if,  in  practice,  they  were  found  to  be  In 
any  respect  insufficient  for  that  purpose,  they 
were  to  be  replaced  or  supplemented  by  new 
ones.  This  view  does  not  depend  entlrdy  up- 
on construction,  since  the  Instrument  Itself 
contains  an  express  provision  on  that  subject- 
The  people  declared.  In  section  16  of  article  1, 
that  "such  acts  of  the  legislature  of  this  state 
as  are  now  in  force  shall  be  and  continue  the 
law  of  this  state,  subject  to  such  alterations 
as  the  leslslature  shall  make  concerning  the 
same;  l  .i  all  such  parts  of  the  common  law, 
and  such  of  the  said  acts,  or  parts  thereof,  as 
are  repugnant  to  this  constitution,  are  hereby 
abrogated."  If  the  act  of  1883,  or  any  of  its 
amendments,  needed  new  life  and  vigor,  In 
order  to  bring  this  case  within  their  operation. 
It  has  thus  been  given  to  them  by  an  author- 
ity from  which  even  the  legislature  itself  has 
derived  all  of  Its  powers.  All  these  questions, 
and  others  of  a  minor  character,  have  been  bo 
thoroughly  examined  in  the  court  below,  vcpon 
the  hearing  of  the  original  application,  that 
In  our  opinion,  fiirther  discussion  is  uimeces- 
■ary. 

Our  conclusion  is  that,  since  It  appears  that 
the  position  to  which  the  relator  was  api>olnt- 
«d  had,  prior  to  that  time,  been  cUssifled  by 


the  cItU  service  commission.  In  pursuance  of 
the  statute,  as  one  subject  to  competitive  ex- 
amination, and  as  the  commission  had  not 
certified  to  the  comptroller  that  he  bad  been 
lawfully  appointed,  but  on  the  contrary,  re- 
fused the  certificate,  his  application  for  the 
writ  of  mandamus  was  ptopeily  denied,  and 
that  the  order  appealed  from  should  be  af- 
firmed, with  costs. 

MARTIN,  J.  (dlssentlag).  That  dbapter  834 
of  the  Laws  of  1883,  so  ta.T  as  it  related  to  the 
department  of  public  works,  was  held  by  this 
court  to  be  unconstitutional  and  void  in  Peo- 
ple V.  Angle,  108  N.  Y.  564,  17  N.  K.  41S,  is 
manifest  from  the  opinion,  and  admitted  by 
the  respondent  If  this  statute  was  uncon- 
stitutional, and  consequently  void  when  pass- 
ed, so  far  as  it  applied  to  that  department 
I  am  unable  to  a^ree  to  the  proposition  that 
the  constitutional  amendment  which  went  In- 
to effect  January  1,  1895,  revived  or' Infused 
new  life  into  It  and  rendered  it  valid.  It 
makes  no  difference  that  it  was  only  v(rid  in 
part;  for,  so  far  as  It  was  void,  it  had  no  ef- 
fect and  could  not  be  rendered  valid  except 
by  re-enactment  Judge  Cooley,  in  his  work 
on  Constitutional  Limitations,  at  page  188, 
says:  "When  a  statute  is  adjudged  to  be 
unconstitutional,  it  is  as  If  it  had  never  been. 
Rights  cannot  be  built  up  under  it  Con- 
tracts which  depend  upon  it  for  their  consid- 
eration are  void.  It  constitutes  a  protection 
to  no  one  who  has  acted  under  it  and  no 
one  can  be  punished  for  having  refused  obe- 
dience to  It  before  the  decision  was  made. 
And  what  Is  true  of  an  act  void  In  toto  is 
true,  also,  as  to  any  part  of  an  act  which  la 
found  to  be  unconstitutional,  and  which, 
consequently,  is  to  be  regarded  as  having 
never,  at  any  time,  been  possessed  of  any 
legal  force."  That  language  was  quoted 
and  approved  by  this  court  in  Bridge  Co.  v. 
Paige,  83  N.  T.  178,  191.  See  End.  Interp. 
St  §  538;  Meagher  v.  County  of  Storey,  5 
Nev.  244,  260;  Sumner  v.  Beeler,  50  Ind. 
341,  342;  Woolsey  v.  Dodge,  6  McLean,  142, 
Fed.  Caa  No.  18,032;  Astrom  v.  Hammond, 
3  McLean,  107, 110,  Fed.  Cas.  No.  596;  Strong 
V.  Daniel,  6  Ind.  348;  Clark  v.  Miller,  64  N. 
T.  528,  532.  The  statute  of  1883,  having 
been  declared  unconstitutional  and  void  so 
far  as  it  affected  the  department  of  public 
works,  was  Invalid,  and  had  no  existence  so 
far  as  it  related  to  that  department.  To 
that  extent  it  was  as  if  it  had  never  been 
enacted.  It  being  so  far  void,  I  think  the 
subsequent  amendment  Infused  no  life  into 
It  as  to  that  department  It  was  so  held  in 
State  V.  Tufiy,  20  Nev.  427,  22  Paa  1054,  and 
in  Op.  Attys.  Gen.  N.  Y.  1871,  p.  668.  I  am 
aware  of  no  principle  upon  which  it  can  be 
held  that  this  statute  became  valid  by  the 
subsequent  constitutional  amendment  un- 
less the  amendment  was  self -executing.  That 
it  was  not  seems  manifest  as,  after  provid- 
ing for  civil  service  appointments  and  pro- 
motions, It  szpressly  declares  that   "laws 
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shall  be  made  to  provide  for  the  enforcement 
of  this  section."  This  provision  is  Incon- 
sistent with,  and  negatives,  the  Idea  that 
the  amendment  was  self-executing,  or  tliat 
it  was  Intended  to  reinstate  a  statute  al- 
ready declared  to  be  unconstltutlonaL  The 
logic  of  the  position  that  the  constitution,  be- 
fore it  was  amended,  simply  obstructed  or 
suspended  the  statute  of  1883  as  to  the  de- 
partment of  public  works,  and  that  the 
amendment  removed  the  obstruction,  and 
leaves  the  statute  In  full  force,  is  not  appar- 
ent to  me.  That  argument  seems  to  me 
faUacions.  If  any  constitutional  obstruction 
existed  which  prevented  the  enactment  of  a 
statute  including  the  department  of  public 
works  in  the  provisions  of  the  civil  service 
act,  it  was  BO  complete  as  to  render  the  stat- 
ute to  that  extent  unconstitutional  and  void. 
As  to  the  department  of  public  works,  the 
statute  was  either  valid  or  void.  If  valid.  It 
could  have  been  enforced  when  passed.  If 
void,  it  could  not;  and  the  amendment  af- 
fected no  change  that  would  render  the  stat- 
ute valid. 

Again,  If  it  be  said  that  the  decision  in 
People  V.  Angle  was  based  upon  the  theory 
that  the  legislature  did  not  Intend  to  Include 
the  department  of  public  works  in  the  stat- 
ute of  1883,  because  It  would  be  in  conflict 
with  the  constitution,  then  the  statute  did 
not  afCect  that  department  If  that  was  the 
intent  of  the  legislature,  I  know  of  no  prin- 
ciple by  which  an  amendment  of  the  consti- 
tution would  breathe  into  that  statute  an 
intent  which  never  existed.  If  the  legisla- 
ture never  intended  to  pass  such  a  statute, 
its  Intent  must  govern,  and  the  statute  of 
1883  should  not  be  regarded  as  applicable  to 
the  department  of  public  works.  If  it  did 
intend  to  include  that  department,  then  it 
violated  the  constitution,  and  was  so  far  null 
and  void.  Therefore,  whatever  view  may  be . 
taken  of  the  question,  it  seems  to  me  that  it 
cannot  properly  be  held  that  the  statute  is 
applicable  to  the  department  of  public  works. 
I  think  the  judgment  of  the  general  and  spe- 
cial terms  should  X»  reversed. 

All  concur,  with  O'BRIEN,  J.,  for  afftrm- 
ance,  except  MARTIN,  J.,  who  reads  for  re- 
versal.    VANN,  J.,  not  voting. 

Order  affirmed. 


a«  M.  T.  B74) 

NEW  YORK  HARBOR  TOWBOAT  CO.  v. 
NEW  YORK,  L.  B.  &  W.  R.  CO. 

(Court  of  Appeals  of  New  York.    Feb.  25, 1896.) 

Collision  bctwbbn  Stbambrs— Navioatiok  Rules 
— coktkibutort  neoltobncb— rolb 

OF  UaHAOEB. 

1.  Where  one  of  two  vessela,  approuching 
each  other  In  an  oblique  direction,  has  given  the 
Bignal  requited  by  rule  of  navigation  No.  2,  in- 
dicating an  Intention  to  pass  on  the  port  side  of 
the  other,  to  which  signal  the  latter  makes  no  re- 
sponse, the  failure  of  the  first  vessel  to  "slacken 
her  roeed,  or,  if  necessary,  stop  and  reverse,"  as 
reqnired  oy  rale  21,  when  there  is  danger  of  colli- 


sion,  is  such  contribntory  negligence  as  will  pre- 
vent a  recovery  in  case  of  a  collision.  27  N.  Y. 
Supp.  745,  reTersco. 

2.  The  fact  that  the  first  vessel  afterwards, 
when  within  leas  than  500  feet  of  the  other,  and 
movine  at  the  rate  of  over  9  miles  an  hour,  gave  a 
second  signal  which  was  answered  by  the  other 
boat,  did  act  relieve  the  former  from  the  conse- 
quen'.'^j  of  her  failure  to  slacken  her  speei},  or 
stop,  upon  receiving  no  reply  to  the  first  signal. 
27  N.  y.  Supp.  745,  reversed. 

3.  In  an  action  at  common  law  for  a  maritime 
tort,  the  admiralty  rule  of  an  equal  division  of 
damages  where  both  vessels  are  at  fault  does  not 
obtain,  and  neither  vessel  is  entitled  to  recover  for 
injuries  so  caused. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  the  New  York  Hart)or  Towboat 
Company  against  the  New  York,  Lake  Erie 
&  Western  Railroad  Company,  to  recover 
for  damages  to  a  steamixtat  resulting  from 
a  collision  with  defendant's  ferryboat  X 
Judgment  entered  on  a  verdict  In  favor  of 
plalntifC,  and  an  order  denying  a  motion  for 
new  trial,  were  affirmed  by  the  general  term 
(27  N.  Y.  Supp.  745),  and  defendant  appeals 
Revf>?>ed. 


Oecrgo  Bethnne  Adams,  for  appellant 
ward  U.  Hobba,  for  respondent 


Ed- 


BARTLETT,  J.  Without  reference  to  the 
circumstances  concerning  which  the  evidence 
Is  conflicting,  a  few  of  the  general  and  undis- 
puted facts  may  be  stated.  In  order  to  dis- 
close the  situation  which  resulted  In  the 
collision  between  the  plaintiff's  steamboat, 
Emmons,  and  the  defendant's  ferryboat. 
Pavonla.  The  Pavonia  left  her  Jersey  City 
slip  on  the  morning  of  October  27,  1884,  at  a 
few  minutes  after  7  o'clock,  bound  for  Cham- 
bers street.  New  York.  It  was  slack  water, 
with  no  wind,  and  she  laid  her  course  direct 
for  the  New  York  slip,  steering  in  a  south- 
easterly direction.  The  Emmons  had  lain, 
the  night  before,  at  a  pier  in  the  North  river. 
In  the  vicinity  of  King  street.  New  York,  a 
considerable  distance  above  the  place  of 
collision,  and  started  down  the  river  for  the 
Battery,  at  about  the  same  hour  the  Pavonia 
left  Jersey  City,  taking  her  course  at  abont 
300  feet  outside  of  the  pier  heads.  When  off 
Harrison  street  or  a  little  below  it  &  short 
distance  north  of  the  ferry  slip  at  Chambers 
street  the  engineer  notified  the  pilot  that  the 
vessel  needed  fresh  water,  and,  there  being 
a  hydrant  at  Harrison  street  it  was  decided 
to  return  to  that  place  and  procure  a  supply. 
The  Emmons'  helm  was  ported,  which  turn- 
ed her  head  off  shore,  and  she  was  kept  on 
the  swing  with  the  helm  hard  a-port  running 
at  from  9  to  10  miles  an  hour,  Tintll  the  col- 
Udon  occurred. 

It  Is  undoubtedly  true  that.  If  the  Emmons 
had  held  her  course  to  the  Battery,  she 
would  have  passed  ahead  of  the  Pavonia. 
and  there  would  have  been  no  collision.  The 
accident  was  due  to  the  maneuver  whereby 
the  Emmons  sought  to  turn  to  starboard,  and 
return  to  Harrison  street  which  she   bad 
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passed.  The  conflict  In  the  evidence  Is  in 
regard  to  the  precise  position  of  the  respec- 
tive  vessels  Just  prior  to  and  at  the  time  of 
the  collision,  and  as  to  which  pilot  was 
guilty  of  negligence.  On  the  part  of  the 
plaintiff,  it  is  claimed  that  the  Bmmons, 
swinging  to  starboard  on  a  port  helm,  did 
not  at  any  time  cross  the  course  of  the  Pa- 
vonia,  when  steering  for  the  New  Yorlc  slip, 
and  that  the  collision  was  due  wholly  to  the 
fact  that,  for  some  strange  and  unexplained 
reason,  the  pilot  of  the  Pavonia,  a  few  sec- 
onds before  the  collision,  put  the  helm  to 
starboard,  swung  the  head  of  his  vessel  out 
of  her  course,  and  up  stream  to  port,  thus 
coming  aboard  the  Emmons,  the  Pavonia's 
port  bow  striking  the  Bmmons'  port  wheeL 
On  the  part  of  the  defendant,  it  is  contended 
that  the  Emmons  did  pass  over  the  Pavo- 
nia's course,  and  the  pilot  of  the  latter,  see- 
ing her  do  so,  considered  her  out  of  the  way, 
ceased  to  watch  her,  and  devoted  his  atten- 
tion to  making  his  slip.  His  attention  was 
recalled  to  the  Emmons  a  tevr  seconds  later 
by  one  whistle,  when  he  observed  she  was 
swinging  to  starboard,  and  seeking  to  cross 
the  bow  of  the  Pavonia.  He  answered  the 
whistle  by  a  single  blast;  but  the  coUlsion 
was  so  imminent,  he  stopped  and  reversed 
the  engines,  keeping  his  helm  amidships. 
At  the  moment  of  the  coUlsion  the  Pavonia 
was  under  but  little  headway,  and  her  pilot 
had  done  everything  that  good  Judgment 
could  dictate,  acting  in  extremis,  in  a  mo- 
ment of  supreme  peril. 

If  the  disposition  of  this  case  depended  on 
the  verdict  of  a  Jury,  after  considering  these 
disputed  questions  of  fact,  we  could  not  in- 
terfere with  the  Judgment  entered  thereon, 
even  if  we  should  have  reached  a  different 
conclusion  than  that  arrived  at  by  the  JU17. 
We  are,  however,  of  opinion  that  there  was 
no  question  for  the  Jury,  and  that,  on  the 
undisputed  facts,  as  disclosed  by  the  plain- 
tiff it  was  guilty  of  contributory  negligence 
under  the  well-settled  rules  of  navigation. 
This  brings  us  to  consider  the  situation  of 
the  two  vessels  within  less  than  a  minute 
of  the  collision,  when  only  800  or  1,000  feet 
apart,  and  each  running  at  a  speed  of  from 
9  to  10  miles  an  hour.  We  will  quote  from 
the  brief  of  the  learned  counsel  for  the 
plaintiff  in  describing  this  situation:  "The 
claim  of  the  plaintiff  is  that  the  Bmmons 
commenced  to  turn  about  when  opposite  the 
foot  of  Harrison  street,  when  the  Pavonia 
was  beyond  the  middle  of  the  river,  and 
that  she  never  got  below  the  line  connecting 
the  ferry  slips,  and  that,  at  the  time  she 
blew  her  whistle,  indicating  that  she  was 
going  to  keep  to  the  right,  she  was  600  feet 
from  the  shore,  headed  northwest,  and  the 
ferryboat  was  800  to  1,000  feet  distant  from 
the  Emmons,  beaded  southeast,  and  the 
course  of  the  two  vessels  was  then  'head 
and  head,  or  nearly  so,'  or  they  were  ap- 
proaching each  other  In  an  'oblique  direc- 
tion.' "   This  whistle,  given  by  the  Bmmons, 


and  referred  to  by  ptalntlffs  counsel,  was 
one  blast,  and  was  not  answered  by  the 
Pavonia.  The  master  of  the  Emmons  made 
a  report,  in  his  own  handwriting,  to  the 
steamlioat  Inspectors,  as  required  by  law, 
on  the  day  of  the  collision,  in  part  as  fol- 
lows, viz.:  "While  we  were  on  the  swing,  I 
blew  one  whistle  to  the  Pavonia,  with  no 
answer.  I  am  positive  the  ferryl>oat  did 
not  answer  my  wlUstle,  as  I  closely  watched 
her,  and  there  was  not  a  particle  of  steam 
issuing  from  the  whistle  pipe,  and,  if  there 
had  been  a  whistle  blown,  I  would  certain- 
ly have  heard  It,  as  there  was  no  wind  to  ob- 
struct the  sound."  A  witness  for  plaintiff, 
John  W.  Thompson,  who  was  in  the  pilot 
house  of  the  Emmons,  corroborates  this 
statement  This  one  whistle  was  the  proper 
signal  for  the  situation,  under  inspectors' 
rules  1  and  2.  which  read:  Bule  1:  "When 
steamers  are  approaching  each  other  'head 
and  head,  or  nearly  so,'  it  shall  be  the  duty 
of  each  steamer  to  pass  to  the  right  or  port 
side  of  the  other;  and  the  pilot  of  either 
steamer  may  be  first  in  determining  to  pur- 
sue this  course,  and  thereupon  shall  give, 
as  a  signal  of  his  intentiou,  one  short  and 
distinct  blast  pf  his  steam  whistle,  which 
the  pilot  of  the  other  steamer  shall  answer 
promptly  by  a  similar  blast  of  his  steam 
whistle,  and  thereupon  such  steamers  shall 
pass  to  the  right  or  port  side  of  each  other. 
But  if  the  course  of  such  steamers  is  so  far 
on  the  starboard  of  each  other  as  not  to  be 
considered  by  pilots  as  meeting  'head  and 
head,  or  nearly  so,'  the  pilot  so  first  deciding 
sliall  immediately  give  two  short  and  dis- 
tinct blasts  of  his  steam  whistle,  which  the 
pilot  of  the  other  steamer  shall  answer 
promptly  by  two  similar  blasts  of  his  steam 
whistle,  and  they  shall  pass  to  the  left,  or 
on  the  starlx>ard  side  of  each  other."  Rule 
2:  "When  steamers  are  approaching  each 
other  in  an  oblique  direction  (as  shown  In 
diagram  of  the  fourth  situation),  they  shall 
pass  to  the  right  of  each  other,  as  in  meet- 
ing 'head  and  head,  or  nearly  so,'  and  the 
signals  by  whistle  shall  be  given  and  an- 
swered promptly  as  in  that  case  specified." 
The  instant  the  Pavonia  failed  to  answer 
this  one  blast  of  the  Emmons'  whistle,  it  be- 
came the  Imperative  duty  of  the  master  of 
the  Emmons,  in  view  of  the  situation,  to 
have  slackened  his  speed,  or,  if  necessary, 
to  have  stopped,  and  reversed  his  engines, 
and  to  have  given  several  short  and  rapid 
blasts  of  the  steam  whistle,  and  taken  any 
and  every  precaution  necessary  to  prevent  a 
collision.  There  are  several  rules  of  navi- 
gation which  apply  to  this  emergency.  The 
third  rule  of  the  board  of  supervising  in- 
spectors of  steam  vessels  is  as  follows,  viz.; 
"If,  when  steamers  are  approaching  each 
other,  the  pilot  of  either  vessel  fails  to  un- 
derstand the  course  or  intention  of  the  oth- 
er, whether  from  signals  being  given  or 
answered  erroneously,  or  from  other  causes, 
the  pilot  so  in  doubt  shall  immediately  slgni- 
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ty  the  same  by  giving  Beveral  short  and 
rapid  blasts  of  the  steam  whistle;  and  If 
the  Teasels  shall  have  approached  -within 
half  a  mile  of  each  other,  both  shall  be  Im- 
mediately slowed  to  a  speed  barely  suffi- 
cient for  steerageway  until  the  proper  sig- 
nals are  given,  answered  and  understood,  or 
until  the  vessels  shall  have  passed  each  oth- 
er." The  twenty-flrst  rule  of  navigation,  in 
force  at  that  time,  provided:  "Every  steam 
vessel,  when  approaching  another  vessel, 
so  as  to  involve  risk  of  collision,  shall  slack- 
en her  speed,  or,  if  necessary,  stop  and  re- 
verse."    Rev.  St  U.  8.  p.  818,  §  4233. 

That  the  master  of  the  Emmons  rested  un- 
der the  obligation  of  Immediate  action,  as 
already  pointed  out,  when  bis  whistle  was 
unanswered,  is  snpported  by  abundant  au- 
thority. In  the  case  of  The  Ck>lumbia,  23 
Blatchf.  268-270,  25  Fed.  844,  Judge  Blatch- 
ford  said:  "When  the  Columbia  received  no 
response  to  her  first  signal  of  one  whistle, 
she  ought  to  have  stopped  ^nd  backed,  in- 
stead of  giving  her  second  signal  of  one 
whistle.  She  saw  that  the  Baxter  was  per- 
sisting in  going  on.  and  was  not  responding 
affirmatively  by  a  signal  of  one  whistle,  and 
that  there  must  be  a  collisloi\  If  the  Colum- 
bia also  kept  on.  If  it  waa  the  duty  of  the 
Baxter,  primarily,  to  keep  out  of  the  way, 
and  the  correlative  duty  of  the  Columbia 
to  keep  her  course,  that  duty  was  Imposed 
on  the  Columbia  for  the  purpose  of  enabling 
the  Baxter  to  keep  oat  of  the  way.  But  it 
was  not  permissible  for  the  Columbia  to 
persist  in  going  on,  under  the  plea  of  keep- 
ing her  course,  when  she  saw  that  her  sig- 
nal was  not  affirmatively  responded  to  by 
the  Baxter.  On  the  contrary,  under  rule  21 
of  section  4233,  Rev.  St.  U.  S.,  there  then 
became  risk  of  collision,  and  it  was  the 
duty  of  the  Columbia  to  'slacken  her  speed, 
or.  If  necessary,  stop  and  reverse';  and,  un- 
der rule  24,  special  circumstances  existed 
which  made  it  necessary  for  the  Columbia 
to  stop  'In  order  to  avoid  immediate  danger.' 
The  fault  of  the  Baxter  was  no  excuse  for 
the  fault  of  the  Columbia.  The  situation 
was  plain  to  the  Columbia,  and  she  was 
bound  to  deal  with  it  as  it  existed,  not  as  it 
ought  to  have  been.  These  principles  are 
established  by  decisions  of  the  supreme 
court  Chamberlain  v.  Ward,  21  How.  648, 
567,  568;  The  Gray  Eagle,  9  WalL  506,  610; 
The  Maria  Martin.  12  Wall.  31,  47;  The 
Ariadne,  13  WaU.  476,  479;  The  Cayuga,  14 
Wall.  270,  275,  276;  The  Continental,  Id. 
845,  869;  The  Sunnyside.  91  U.  S.  208,  214, 
216;   The  America.  92  U.  S.  432,  438." 

While  the  trial  court  called  the  attention 
of  the  jury  to  the  rules  of  navigation,  it  was 
error  not  to  *iave  held,  as  matter  of  law,  on 
the  undisputed  evidence,  that  the  master  of 
the  Emmons  failed  to  obey  the  rules  of  nav- 
igation. We  do  not  think  the  fact  that  the 
Emmons  later  blew  one  blast  of  her  whistle 
a  second  time,  and  then  received  a  similar 
whistle  from  the  Pavonla,  in  any  way  re- 


lieved her  from  the  failnre  to  take  any  pre- 
cautions to  prevent  the  collision  under  the 
rules.  The  second  whistle  was  given  when 
the  vessels  were  less  than  500  feet  apart; 
and,  when  Uie  speed  of  each  is  considered. 
It  may  well  be  assumed  all  action  after  that 
was  in  extremis.  It  is  undisputed  that  the 
Pavonla  came  into  the  collision  wi^h  her  en- 
gines reversed.  The  contributory  negligence 
of  the  Emmons  must  be  regarded  as  fully 
established  In  this  case,  as  a  matter  of  law, 
on  undisputed  facta.  The  view  we  take  of 
this  case  renders  it  unnecessary  to  consider 
the  right  of  a  ferryboat  to  an  undisturbed 
passage,  between  its  landing  places,  in  the 
performance  of  a  public  duty,  which  secures 
to  it  an  immunity  not  accorded  to  other  ves- 
sels. The  Breakwater.  165  U.  8.  263,  202. 
16  Sup.  Gt.  99,  and  cases  there  cited. 

In  an  action  at  common  law  for  a  mari- 
time toit,  the  admiralty  rule  of  an  equal  di- 
vision of  damages  where  both  vess^s  are  at 
fault  does  not  prevail;  but  the  general  rule 
is  that  neither  can  recover  for  injuries  so 
caused.  Belden  v.  Chase.  150  U.  8.  074,  14 
Snp.  Ct  264. 

The  Judgment  and  order  of  the  general 
term  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the 
event  AU  concur,  except  ANDREWS,  C 
J.,  not  voting.  Judgment  and  order  ie> 
versed. 


(148  N.  T.  MO) 

NEW  YORK  &  Ii.  L  BRIDGE  GO.  v.  SMITH 
et  al. 

(Court  of  Appeals  of  New  York.    Feb.  25,  1898.) 

COBPOHATIOHS  —  FoBKEITDRil  C1.AUSE — COMSTRDO- 
TION  or  8TATDTB— TlTLg  OF  ACT  —  ESACTM B»» 

OP  Statotb — Two-Thirds  Votb  — Lkoislativs 

JODKNAU  A»  KVIDB!fOa  —  BrIDOBS  —  &IOHT  TO 

.4AT  Railroad. 

1.  A  provision  in  the  charter  of  a  bridge  oor- 
poration,  that  tbA  bridge  aliaU  be  commenced 
within  two  yean>,  "or  tlus  act  and  all  rigfata  and 
privileges  granted  hereby  shall  be  null  and  void," 
18  not  aelf-execnting. 

2.  A  provision  in  a  private  act  incorporating 
a  bridge  company  that  the  bridge  shall  be  so  con- 
structed as  to  provide  for  the  accommodation  and 
transportation  of  passengers  "and  vehicles  of  ev- 
ery description"  will  not  be  constraed  as  author- 
iising  the  company  to  lay  down  railroad  tt&cks  un- 
der a  special  jct,  in  violation  of  Const,  art.  3,  | 
18.     35  N.  Y.  Snpp.  920,  afBrmed. 

3.  Laws  1867,  c.  396.  entitied  "An  act  to 
incorporate  the  *  •  *  company  for  the  pur- 
pose of  constructing  and  maintaining  a  bridge 
over  the  East  river,  between  the  dty  of  New  York 
and  Long  Island,"  was  amended  by  Laws  1882, 
c.  411,  which,  inter  alia,  authoriied  the  conqjany 
to  connect  with  existing  railroads,  to  build  other 
bridges,  and  to  consolidate  with  other  corpora- 
tions. Held  that,  though  these  provisionB  were 
not  embraced  in  tlie  title  of  the  onginal  act  their 
UDConstitntionality  did  not  render  the  act  void, 
so  far  as  it  provided  for  a  bridge  at  the  point 
named,  with  proper  approaches;  the  invalid  pro- 
visions being  separable  from  the  valid.  Gray,  J., 
dissenting.     85  N.  Y.  Supp.  920,  affirmed. 

4.  In  determining  whether  an  act  ia  obnox- 
ious to  the  constitutional  provision  requiring  tha 
assent  of  two-thirds  of  tiie  memb^v  of  the  Tegla- 
latnre  to  a  bill  appropriating  pnbUo  property  for 
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private  pnipoHM,  Twxxwe  may  be  had  to  the  5onr- 
nala  of  the  two  hoosea.  If  the  certifleate  of  the 
preaiffing  officers  fails  to  show  by  what  vote  the 
bill  was  passed. 

5.  Laws  188S,  c  225,  aatborizing  anr  com- 
panjr  which  toaintalDS  a  bridge  over  a  rirer  con- 
necting any  city  of  more  than  1,000,000  inhab- 
itants with  any  other  dty  in  the  state  to  lajr 
tracks  and  operate  a  railriQad  on  its  bridge,  in- 
dndea  a  corporation  which  is  engaged  in  con- 
rtrueting  one  which  satisfies  the  conditions  of  the 
act  at  the  time  of  its  enactment,  though  at  the 
time  such  company  received  its  original  charter 
there  was  no  city  at  one  terminus  of  its  bridge. 
35  N.  T.  Snpp.  920,  affirmed. 

Application  by  the  New  York  &  Long  IB- 
land  Bridge  Company  against  Lenox  Smith, 
impleaded  with  Patrick  Skelly,  for  the  ap? 
propriatlon  of  certain  land.  An  order  ap- 
pointing commls8loner8  of  appraisal,  enter- 
ed on  the  decision  of  a  referee  in  favor  of 
petitioner,  wag  afiBrmed  by  the  general  term 
(35  N.  Y.  Supp.  920),  and  defendant  Smith 
appeals,  defendant  Skelly  having  neither 
answered  nor  appeared  at  the  trial.  Af- 
firmed. 

The  premises  belonging  to  defendant  Len- 
ox Smith,  and  for  the  appropriation  of 
which  this  proceeding  was  brought,  are  sit- 
uated on  the  easterly  side  of  Third  avenue. 
In  the  city  of  New  York,  beginning  50  feet 
north  of  Sixty-I'ourth  street,  and  having  a 
frontage  of  75  feet  on  Third  avenue,  and  a 
depth  of  105  feet  The  New  York  &  Long 
Island  Bridge  Company  was  incorporated 
by  chapter  395,  Laws  1867,  entitled  "An  act 
to  incorporate  the  'New  York  and  Long  Isr 
land  Bridge  Company,'  for  the  purpose  of 
constmcting  and  maintaining  a  bridge  over 
the  Bast  river  between  the  city  of  New  York 
and  Long  Island."  This  act  was  amended 
by  the  following  acts,  viz.:  Chapter  487, 
Laws  1871;  chapter  426,  Laws  1879;  chap- 
ter 302,  Laws  1885;  Chapter  411,  Laws  1802; 
and  chapter  212,  Laws  1884. 

De  Lancey  Nlcoll.  for  appellant  Jnllen 
T.  Davles  and  William  J.  Kelly,  for  respond- 
ent 


BARTLETT,  3.  The  03{aln  question  pre- 
sented by  this  appeal  1b  whether  the  New 
York  &  Long  Island  Bridge  Company  was, 
as  the  time  this  proceeding  was  Instituted, 
an  existing  corporation  duly  authorized  to 
acquire  title  to  the  land  of  the  defendant 
Smith,  for  the  purpose  of  constructing  the 
bridge  and  its  approaches.  The  learned 
counsel  for  the  appellant  rests  his  attack  up- 
on the  corporate  existence  on  various  dis- 
tinct grounds,  and  a  proper  consideration 
of  them  Involves  a  full  examination  of  the 
legislation  under  which  the  bridge  company 
claims  the  right  to  maintain  this  proceeding. 
The  appellant  takes  a  preliminary  point 
which,  if  sound,  would  require  a  reversal  of 
the  order  appealed  from,  and  a  dismissal  of 
this  proceeding.  The  act  incorporating  the 
bridge  company  (chapter  395,  liaws  1867) 
provides  in  the  twelfth  section  thereof  that 
T.42N,B.no.l4— €9 


the  bridge  shall  be  commenced  within  two 
years  from  the  passage  of  the  act  and  shall 
be  continued  without  unreasonable  delay, 
until  it  Is  completed,  "or  this  act  and  all 
rights  and  privUeges  granted  hereby  shall 
be  null  and  void."  It  is  the  contention  of 
appellant's  counsel  that  this  forfeiture 
clause  is  self-executing,  and,  as  it  is  admit- 
ted that  the  work  was  not  commenced  with- 
in two  years  from  the  passage  of  the  act, 
the  bridge  company,  ipso  facto,  ceased  to 
exist  We  are  referred  to  a  large  number 
of  authorities  as  snatainlng  this  position, 
and,  among  others,  to  several  cases  in  this 
court  It  is  to  be  observed  that  the  ques- 
tion as  to  whether  a  forfeiture  clause  is 
or  Is  not  self-executing  depends  wholly  up- 
on the  language  employed  by  the  legisla- 
ture. Our  attention  is  called  particularly  to 
In  re  Brooklyn,  W.  &  N.  By.  Co.,  72  N.  Y. 
246,  and  Brooklyn  Steam  Transit  Co.  v.  City 
of  Brooklyn,  78  N.  Y.  624.  In  the  first  case 
the  words  of  forfeiture  were,  "Its  coriwrate 
existence  and  powers  shall  cease,"  and  this 
court  held  that  upon  default  the  corpora- 
tion's existence  and  powers  ceased,  without 
Judicial  proceedings.  In  the  second  case  the 
words  of  forfeiture  were,  "This  act  and  all 
the  powers,  rights,  and  franchises  herein 
and  hereby  granted  shall  be  deemed  forfeit- 
ed and  terminated."  and  this  court  held  the 
clause  to  be  self -executing,  thereby  recogniz- 
ing the  undoubted  power  of  the  legislature 
to  provide  that  cotitorate  existence  shall 
cease  by  the  mere  fact  of  failure  of  the 
corporation  to  perform  certain  acts  imposed 
by  the  charter.  It  requires,  however,,  strong 
and  unmistakable  language,  such  as  each 
of  the  cases  referred  to  presents,  to  author- 
ize the  court  to  hold  that  It  was  the  In- 
tention of  the  legislature  to  dispense  with 
Judicial  proceedings  on  the  Intervention  of 
the  attorney  general.  In  the  case  at  bar  the 
words  of  forfeiture  are,  "All  rights  and  priv- 
ileges granted  hereby  sliall  be  null  and 
void."  It  caiuot  be  said  that  the  words 
"shall  be  null  and  void"  disclose  the  legisla- 
tive intent  to  make  this  clause  self-execut- 
ing. The  words  "null  and  void,"  as  used  in 
this  connection,  clearly  mean  voidable.  The 
word  "void"  is  often  used  in  an  unlimited 
sense,  implying  an  act  of  no  efCect  a  nullity 
ab  initio.  Inskeep  v.  Lecony,  1  N.  J.  Law, 
112.  In  the  case  at  bar  it  was  not  so  em- 
ployed, but  rather  in  its  more  limited  mean- 
ing. We  think  these  words  mean  no  more 
than  if  the  legislature  had  said,  in  case  of 
default  the  corporation  "shall  be  dissolved," 
The  attorney  general  was  authorized  to  treat 
the  charter  of  the  bridge  company  as  voida- 
ble, and,  by  appropriate  legal  proceedings 
to  have  terminated  its  corporate  existence. 
The  supreme  court  of  the  United  States,  In 
passing  upon  the  meaning  of  the  words  "void 
and  of  no  effect"  uses  this  language:  "But 
these  words  are  often  used  In  statutes  and 
legal  documents  *  *  *  in  the  sense  of 
'voidable'  merely,— that  is,  capable  of  being 
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avoided,— and  not  as  meaning  that  the  act 
or  transaction  la  absolutely  a  nnllity,  as  If  It 
never  had  existed,  Incapable  of  giving  rise 
to  any  rights  or  obligations  under  any  cir- 
cumstances." Ewell  V.  Daggs,  108  U.  S. 
148,  2  Sup.  Ct.  408. 

Holding,  as  Tve  do,  that  the  forfeiture  clause 
In  the  act  of  1867  was  not  self -executing,  we 
find,  In  the  various  acts  amending  the  act  of 
1867,  repeated  waivers  by  the  legislatiire  of 
the  failure  of  the  bridge  company  to  begin  its 
work  within  two  years  from  the  passage  of 
the  act  of  1867.  The  act  of  1871  (chapter  437) 
provides  that  the  company  shall  proceed  with- 
in two  years  to  construct  the  bridge,  and  must 
complete  It  before  the  1st  of  June,  1879.  The 
act  of  1879  (chapter  426)  provides  that  the 
bridge  should  be  commenced  within  two  years 
from  the  passage  of  the  act,  and  be  complet- 
ed by  the  1st  day  of  June,  1885.  The  act  of 
1885  (chapter  392)  provides  that  work  should 
commence  before  May  30,  1888,  and  continue 
with  all  due  diligence  to  completion.  The  act 
of  1892  (chapter  411)  provides  that  work 
should  begin  before  March  3,  1893,  and  be 
completed  before  the  3d  day  of  March,  1900. 

It  may  be  well  enough  to  state  at  this  point 
that,  among  the  questions  of  fact  passed  up- 
on by  the  referee  In  this  proceeding,  were 
these  two,  viz.:  Did  the  bridge  company  be- 
gin, work  under  the  act  of  1880,  before  May 
30,  1888?  Did  It  begin  work  under  the  act 
of  1892,  before  March  3,  1893?  The  learned 
referee  answered  both  of  these  questions  In 
the  affirmative,  and  the  general  term  ref  dsed 
to  disturb  these  findings.  We  are  satisfied, 
from  ad  Inspection  of  the  record,  that  the 
findings  are  supported  by  evidence.  It  there- 
fore follows  that  the  point  is  not  well  taken 
that  the  bridge  company,  by  reason  of  failure 
to  commence  work  upon  the  bridge  In  due 
season,  has  ceased  to  be  a  living,  existing 
corporation. 

The  next  point  made  by  the  appellant 
brings  up  for  consideration  the  most  impor- 
tant question  presented  by  this  appeal.  It  is 
insisted  that  the  act  of  1892  (chapter  411), 
under  which  this  proceeding  is  instituted,  vio- 
lates article  3,  {  16,  of  the  constitution,  in 
that  its  subject  Is  not  expressed  In  its  title. 
The  section  reads  as  follows:  "No  private  or 
local  bills,  which  may  be  passed  by  the  legis- 
lature, shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title."  To 
properly  deal  with  this  point,  it  becomes  nec- 
essary to  examine  the  act  of  1867  and  the  va- 
rious statutes  amending  It.  In  looking  at  the 
act  of  1867,  the  first  point  that  arrests  the 
attention  Is  the  title,  which  reads:  "An  act 
to  incorporate  the  New  York  and  Long  Island 
Bridge  Company,  for  the  purpose  of  con- 
structing and  maintaining  a  bridge  over  the 
B^ast  river,  between  the  city  of  New  York  and 
Long  Island."  It  Is  under  this  tlUe  that  all 
amendatory  acts  must  be  subjected  to  the  con- 
stitutional test.  The  corporation,  under  the 
act  of  1867,  was  given  power  to  purchase,  ac- 
quire, and  hold  as  much  real  estate  as  was 


necessary  for  the  site  of  the  bridge  and  the 
abutments,  approaches,  walls,  and  other  struc- 
tures proper  to  the  bridge,  and  for  the  open- 
ing of  suitable  avenues  of  approach.  The 
act  further  provides  that  the  capital  of  the 
company  shall  be  $2,000,000,  with  power  to 
Increase  it  It  also  locates  the  bridge  In  the 
city  of  New  York,  between  Third  avenue  and 
EJast  river,  and  between  Fiftieth  and  Ninety- 
Second  streets,  and  to  cross  the  East  river  as 
near  opposite  as  practicable  to  Long  Island, 
to  such  a  point  as  will  afford  and  give  rea- 
sonable grade  and  facilities  for  approaches. 
It  also  provides  for  condemnation  proceedings, 
forfeiture  for  not  commencing  work,  etc.  We 
have  here  a  complete  scheme,  fully  described 
In  the  title  of  the  act,  and  the  question  Is 
whether  it  can  be  separated  from  subsequent 
unconstitutional  amendments  of  the  act  of 
1867,  and  allowed  to  stand  as  embodying  the 
clear  legislative  intent?  The  act  of  1871  con- 
ferred upon  the  company  power  to  acquire 
land  under  water,  to  receive  real  estate  do- 
nated, etc.  The  act  of  1879  amended  the  act 
of  1867  by  increasing  height  of  bridge  above 
average  mean  tide  from  135  to  150  feet,  and 
repealed  the  very  salutary  provision  of  the  act 
of  1867  allowing  the  counties  of  New  York 
and  Queens  to  purchase  the  property  of  the 
bridge  company  at  any  time  upon  certain 
terms.  The  act  of  1885  amended  the  act  of 
1867  so  as  to  allow  the  bridge  to  be  built 
for  railway,  carriage,  and  foot  travel.  This 
Is  the  first  appearance  In  the  scheme  of  the 
power  to  construct  a  railway  over  this  bridge. 
In  the  section  amending  section  10  of  the  act 
of  1867  there  also  appear,  for  the  first  time, 
provisions  looking  to  a  broader  scheme  than 
that  contemplated  In  the  original  act.  After 
extending  time  to  begin  the  worlc,  the  amend- 
ment provides  for  the  prosecution  of  the  work 
with  due  diligence  until  the  said  bridge  and 
approaches  and  the  necessary  depot  in  the 
city  of  New  York,  "as  well  as  all  the  works 
that  the  company  may  deem  necessary  to  Its 
connection  with  the  Harlem  Railroad  in  and 
upon  Fourth  avenue,  and  other  railroads  in 
the  city  of  New  JKk  and  in  the  county  of 
Queens,  shall  be  dRBpleted."  We  have  here 
shadowed  forth  in  an  Indirect  and  covert  man- 
ner, for  the  first  time,  a  scheme  which  is  no 
part  of  the  subject  expressed  in  the  title  of 
the  act  of  1867,  to  build  a  bridge  over  the 
East  river,  with  necessary  approaches,  start- 
ing eastwardly  from  Third  avenue.  In  a  con- 
demnation proceeding  under  the  act  of  1885. 
begun  in  1888,  the  general  term  of  the  First 
department  held  the  act  unconstitutional.  In 
that  the  legislature,  by  a  private  and  local 
bUl,  had  granted  to  the  corporation  the  right 
to  lay  down  railroad  tracks  in  violation  of  ar- 
ticle S,  {  18,  of  the  constitution.  In  re  New 
York  &  L.  I.  Bridge  Co.,  54  Hun,  400,  7  N. 
Y.  Supp.  445. 

We  now  come  to  the  act  of  1892,  which  also 
professes  to  be  amendatory  of  the  act  of 
1867.  It  first  amends  section  10  of  that  act. 
and  enacts  that  the  bridge  shall  be  so  coo- 
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structed  as  to  provide  for  "the  accommodation 
and  transportation  of  passengers  and  vehicles 
of  every  description,  for  the  transportation  of 
freight,  and  for  such  other  purposes  and  in 
such  manner  as  shall,  In  the  judgment  of 
the  said  company,  seem  most  desirable."  Be- 
fore passing  to  the  other  provisions  of  the 
act,  we  win  consider  this  clause.  The  appel- 
lant urges  that  the  words  "and  vehicles  of 
every  description"  are  broad  enough  to  au- 
thorize the  company  to  lay  railroad  tracks 
upon  its  bridge  structure,  and  therefore  the 
entire  act  is  unconstitutional.  We  are  un- 
able to  agree  with  the  reasoning  of  the  learn- 
ed counsel  ^or  the  appellant  on  this  point, 
and  are  of  opinion  that  these  words  can  be 
and  should  be  given  a  narrower  construction, 
excluding  the  right  to  lay  down  railroad 
tracks.  In  GronaOa  Co.  Sup'ra  v.  Brog- 
den,  112  U.  S.  2»SS.  Q  Sup.  Ct.  125,  the  su- 
preme court  states  with  clearness  the  rule 
that  should  govern  In  construing  the  clause 
under  consideration,  viz.:  "Where  there  Is 
room  for  two  constructions  of  a  statute,  both 
equally  obvious  and  equally  reasonable,  the 
court  must.  In  deference  to  the  legislature  of 
the  state,  assume  that  It  did  not  overlook  the 
provisions  of  the  constitution,  and  designed 
the  act  to  take  effect  Our  duty,  therefore. 
Is  to  adopt  the  construction  which,  without 
doing  violence  to  the  fair  meaning  of  the 
words  used,  brings  the  statute  into  harmony 
with  the  provisions  of  the  constitution."  This 
rule  of  construction  has  been  frequently  ap- 
plied In  this  court.  People  v.  Supervisors  of 
Orange  Co.,  17  N.  Y.  241;  People  v.  Albert- 
son,  55  N.  Y.  54;  In  re  Gilbert  El.  R.  Co.,  70 
N.  Y.  367. 

We  come,  then,  to  the  further  material  pro- 
visions in  the  act  of  1892.  It  amends  sec- 
tion 10  of  the  act  of  1867  In  several  respects. 
It  provides  that  the  construction  of  the 
bridge  shall  conform  to  the  plans  heretofore 
approved  by  the  secretary  of  war.  It  also 
modifies  the  location  of  the  bridge,  by  pro- 
viding that  it  shall  commence  in  the  city  of 
New  York,  east  of  Park  avenue,  at  or  within 
a  mile  of  the  Grand  Central  Depot,  for  the 
southern  arm  or  approach,  "and  for  the 
northern  arm,  either  north  or  south  of  the 
Harlem  river  with  full  authority  to  the  said 
company  to  locate  and  build  any  other 
bridges  necessary  to  such  approach  or  ap- 
proaches." It  also  confers  upon  the  com- 
I>any  authority  to  construct  such  "structures 
as  the  said  company  may  deem  necessary  to 
provide  for  the  connection  of  said  bridge 
with  the  Grand  Central  Depot  and  the  yards 
of  the  New  York  and  Harlem  Railroad,  and 
any  other  railroads  In,  over  or  under  the  said 
city  of  New  York,  whether  steam,  elevated, 
cable  or  electric."  After  the  act  of  1892  com- 
pletes its  amendments  of  the  act  of  1867,  it 
sets  forth  considerable  new  matter.  Section  4, 
dealing  with  the  subject  of  taxation,  provides 
that,  where  the  earnings  exceed  a  certain 
amount,  a  tax  shall  be  paid  into  the  "treas- 
aries  of  the  respective  cities,  in  which  any  por- 


tion of  any  bridge  or  bridges,  or  any  approach 
thereto,  or  any  elevated  or  other  railway 
which  may  be  owned,  controlled,  managed  or 
operated  by  said  company  shall  be  located." 
This  same  or  very  similar  phraseology  is  re- 
peated several  times  In  section  4.  Sections 
5  and  6  of  this  act  contain  most  extraordi- 
nary provisions,  when  we  bear  In  mind  the 
title  of  the  act  of  1867.  The  corporation  is 
empowered  to  merge  or  consolidate  with  any 
other  corporation.  It  Is  authorized  to  lease 
its  bridge  or  any  part  thereof  to  any  corpora- 
tion. In  case  of  consolidation  with  any  oth- 
er corporation,  all  its  powers  are  vested  In 
the  new  corporation.  It  Is  also  made  lawful 
for  any  other  corporation  to  lend  Its  credit  to 
the  corporation  created,  and  any  corporation 
or  municipality  In  the  state  of  New  York, 
except  when  prohibited  by  the  constitution, 
may  subscribe  to  or  become  the  owner  of  the 
stock,  bonds,  or  other  securities  thereof,  In 
like  manner  and  with  like  rights  as  individ- 
uals. It  Is  further  provided  that  the  ap- 
proaches to  the  bridge  from  the  central  ter- 
mination in  New  York  may  be  extended 
through  private  property,  and  along,  over, 
through,  and  across  First  and  Second  ave- 
nues for  the  southern  arm.  Provision  is  also 
made  for  connection  with  existing  railroads 
north  of  the  Harlem  river.  We  then  find,  at 
the  close  of  section  6,  the  final  dragnet 
clause,  that  the  company  shall  have  the  pow- 
er to  construct  "all  necessary  approaches 
other  than  those  hereinbefore  specified,  and 
all  necessary  connections  between  the  said 
bridge  and  approaches,  and  any  railroad  or 
railroads  In  the  cities  of  New  York,  Long 
Island  City  or  Brooklyn,  so  as  to  enable 
passengers  and  cargo  to  be  transferred  rap- 
idly and  conveniently  to  and  from  the  same." 
The  learned  counsel  for  the  respondent 
seemed  to  concede  on  the  argument  that  the 
provisions  of  the  act  of  1892  relative  to  the 
northern  arm  of  the  bridge,  so  called,  extend- 
ed to  and  north  of  the  Harlem  river,  and  the 
right  to  construct  such  other  bridges  as  the 
company  might  be  advised  was  necessary, 
were  unconstitutional.  Whether  such  con- 
cession was  made  or  not,  we  hold  such  provi- 
sions to  be  unconstitutional,  and  further  de- 
cide that  aU  of  those  extraneous  provisions 
referred  to,  dealing  with  subjects  not  ex- 
pressed in  the  title  of  the  act  of  1867,  are  in 
confilct  with  the  constitution,  and  must  be 
lopped  ott,  leaving  the  act  of  1867  and  any 
legitimate  amendments  of  the  same  to  stand. 
The  act  of  1867  deals  with  a  single  subject 
of  great  public  interest,  and  It  is  the  plain 
duty  of  this  court  to  preserve  the  original 
scheme  to  construct  a  bridge  over  the  East 
river,  at  the  point  indicated,  if  it  can  be  done 
within  recognized  rules  of  law  applicable  to 
the  case.  The  general  principle  of  construc- 
tion is  well  settled  that  where  an  act  deals 
with  a  subject  not  expressed  in  its  title,  and 
the  void  provisions  are  separable  from  those 
that  are  lawful,  and  that  which  remains  la 
capable  of  being  executed,  and  stands  corn- 
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plete  In  itself.  It  may  be  treated  as  constitu- 
tional. People  y.  Briggs,  50  N.  Y.  553;  In 
re  Van  Antwerp,  56  N.  Y.  2«7;  In  re  Saclcett 
St.,  74  N.  Y.  95;  In  re  Village  of  Mlddletown, 
82  N.  Y.  106;  People  v.  Kenney,  96  N.  T. 
294,  and  cases  cited  at  page  303.  Every 
preaamption  is  in  favor  of  the  validity  of 
legislative  acts.  We  think  it  presents  no 
legal  difficulty  to  return  to  the  single  scheme 
of  the  act  of  1867,  with  its  legitimate  amend- 
ments, and  to  declare  it  constitutional  and 
enforceable. 

The  bridge  company  have  submitted  to  us 
a  separate  booli  of  exhibits,  containing  plans 
and  maps.  One  of  them  Is  a  map  and  pro- 
file of  the  proposed  bridge.  The  New  York 
approach  to  the  bridge  begins  on  the  east  side 
of  Third  {[venue,  between  Sixty-Fourth  and 
Sixty-Fifth  streets,  and  the  Long  Island  ap- 
proach begins  at  about  Sunswick  street,  in 
Long  Island  City.  It  is  quite  impossible  for 
us  to  determine  as  to  the  accuracy  of  this 
map  and  profile  in  detail,  and  we  do  not 
undertake  to  do  so,  but  we  do  say  that  here 
is  a  general  plan  which  seems  to  be  within 
the  scheme  of  the  act  of  1867,  to  wit,  a  bridge 
over  the  Eiast  river,  with  a  proper  approach 
from  the  surface  in  each  city  to  the  bridge 
level.  The  appellant's  counsel  Insists  that 
to  allow  the  East  river  bridge  scheme  to 
stand  alone,  wholly  separated  from  any  oth- 
er structures  attempted  to  be  authorized 
by  the  act  of  1892,  would  be  to  make  a  new 
law,  not  to  enforce  an  old  one.  We  make  no 
new  law,  but  we  go  back  to  the  old  one,  and 
enforce  it  If  the  act  of  1892  contained  all 
the  legislation  on  this  subject,  there  might 
be  dlfllcalty  in  separating  its  void  and  valid 
provisions,  but,  when  regarded  as  an  act 
amending  the  act  of  1867,  all  difficulties  van- 
ish. The  act  of  1867  confers  upon  the  cor- 
poration power  to  build  the  bridge,  acquire 
land,  and  to  erect  abutments,  approaches, 
walls,  toll  houses,  and  other  structures  prop- 
er to  the  bridge,  and  for  the  opening  of  suita- 
ble avenues  of  approach  to  the  bridge.  All 
this  is  entirely  Independent  of  the  indefinite 
schemes  for  extending  approaches,  connec- 
tion with  railroad  companies,  consolidation, 
and  other  matters.  We,  therefore  hold  that 
the  New  York  &  Long  Island  Bridge  Com- 
pany is  an  existing  corporation,  authorized 
to  build  a  bridge  over  the  East  river,  with  a 
proper  approach  on  each  side  from  the  sur- 
face to  reach  the  level  of  the  bridge,  as  pro- 
vided by  the  act  of  1867  and  its  lawful 
amendments,  within  the  principles  we  have 
here  laid  down. 

In  order  to  keep  this  opinion  with  reason- 
able limits,  we  shall  content  ourselves  With 
briefly  stating  the  conclusions  reached  as  to 
the  other  points  presented  by  the  appellant 

It  is  contended  that  the  act  of  1892  is  ob- 
noxious to  article  1,  {  9,  of  the  constitution, 
which  reads  as  follows:  "The  assent  of  two- 
fhlrds  of  the  members  elected  to  each  branch 
of  the  legislature  shall  be  requisite  to  every 
bill  appropriating  the  public  moneys  or  prop- 


erty for  local  or  private  purposes."  The 
claim  is  made  that  the  act  of  1892  appropri- 
ates lands  to  the  use  of  the  bridge  company 
belonging  to  the  state  of  New  York.  There 
is  no  proof  in  this  record  that  the  title  to 
lands  taken  was  vested  in  thfe  state  of  New 
Yorli.  There  is  proof  that  the  bridge  com- 
pany dealt  with  the  city  of  New  York 
through  the  commissioners  of  the  sinking 
fund  to  acquire  title  to  the  land  on  which 
to  build  its  piers.  The  various  acts  under 
wliich  the  bridge  company  is  proceeding  vest 
it  with  power  to  purchase  and  acquire  lands, 
and  it  would  seem  to  be  very  doubtful 
whether,  in  any  of  the  acts,  there  is  an  ap- 
propriation of  lands  in  a  legal  senxe.  A 
route  is  laid  but,  and  the  company  is  left  to 
acquire  title  by  purchase  or  condemnation. 
We  think  the  Journals  of  the  senate  and  as- 
sembly  were  properly  received  in  evidence, 
and  they  show  conclusively  that  the  act  of 
1802  received  a  two-thirds  vote.  The  Ses- 
sion Laws  show  the  act  of  1892  to  have 
been  passed,  three-fifths  being  present  The 
certificates  of  the  presiding  officers  of  both 
houses  attached  to  the  original  bill  on  file 
in  the  office  of  the  secretary  of  state  show 
only  the  fact  that  three-fifths  were  present 
The  Journals  were  offered  in  evidence,  not 
for  the  purpose  of  contradicting  the  certifi- 
cates, but  to  supplement  them,  as  they  were 
defective.  We  think  it  would  defeat  the  pro- 
visions of  the  constitution  and  the  statute  if. 
In  such  an  emergency  as  was  here  presented, 
recourse  could  not  be  had  to  the  Journals  of 
the  two  houses.  People  t.  Supervisors  of 
Chenango,  8  N.  Y.  317;  Darlington  v.  Mayor, 
etc.,  2  Rob.  (N.  Y.)  277,  aflirmed  31  N.  Y. 
164;  Rumsey  v.  BaUroad  Co.,  130  N.  Y.  88, 
28  N.  E.  763. 

As  to  appellant's  point  that  the  grant  of 
power  to  extend  the  bridge  approaches 
through  First  and  Second  avenues  is  void 
because  in  conflict  with  article  3.  {  18.  of 
the  constitution,  in  not  requiring  the  consent 
of  property  owners  and  the  local  authorities, 
it  need  not  be  considered,  as  it  relates  to  the 
portion  of  the  act  of  1892  which  we  have 
held  to  be  void. 

The  appellant  further  urges  that  the  com- 
pany cannot  maintain  this  proceeding,  be- 
cause it  has  not  complied  with  section  38  of 
the  rapid  transit  act,  respecting  the  consent 
of  the  local  authorities,  etc.  This  point  rests 
upon  the  assumption  that  the  bridge  approach 
from  Third  avenue  eastward  does  not  differ, 
in  substance,  from  the  devated  roads  now  in 
use  in  the  city  of  New  York.  We  do  not 
think  the  rapid  transit  act  applies  to  the 
bridge  company  in  erecting  such  a  bridge, 
with  its  approaches,  as  we  have  decided  It 
can  build  under  the  act  of  1867  and  its  law- 
ful amendments. 

It  is  unnecessary  to  examine  app^aut's 
point  based  on  chapter  212,  Laws  184,  as 
we  have  disposed  of  the  question  of  forfeiture 
by  reason  of  the  company  falling  to  com- 
mence work. 
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A  point  Is  taken  as  to  the  effect  of  chapter 
225,  Laws  1893,  authorizing  any  bridge  com- 
pany which  maintains  a  bridge  over  a  river 
connecting  any  city  in  the  state,  containing 
more  than  l,0<XriOOO  of  inhabitants,  with  any 
other  city  In  the  state,  to  lay  tracks  and  oi)- 
erate  a  railway  upon  its  bridge.  The  disposl- 
tiun  we  have  made  of  the  principal  question 
in  this  case  renders  inapplicable  much  of  the 
criticism  bestowed  upon  this  act  by  api>el- 
lant's  counsel. 

The  suggestion  that  as,  at  the  time  of  the 
passage  of  the  act  of  1S67,  the  eastern  termi- 
nus of  the  bridge  did  not  extend  to  any  other 
city,  the  act  of  1893  does  not  apply  to  the 
bridge  company,  Is  not,  in  our  opinion,  sound. 
Long  Island  City  was  incorporated  In  1870 
(Laws  1870,  c.  710);  and  the  legislative  recog- 
nition of  the  company  since  that  date  is  sufQ- 
<:lent  to  bring  it  within  the  provisions  of  the 
act  of  1893.  We  liave  examined  the  act  of 
congress  (24  Stat.  p.  468,  c.  334)  under  which 
the  secretary  of  war  Ims  approved  the  plans 
of  the  proposed  bridge  structure.  The  act  of 
1SJ2  refers  to  this  plan,  and,  while  it  Is  ad- 
mitted that  the  structure  therein  provided  for 
is  of  such  a  substantial  character  as  to  per- 
mit laying  thereon  railway  tracks,  the  plan 
Itself  does  not  provide  for  a  railroad.  The 
right  to  operate  a  railroad  on  the  bridge  does 
not  originate  In  the  act  of  congress  of  1887,  as 
congress  possesses  no  such  power,  but  must 
be  found  In  the  act  of  1898,  if  the  bridge  com- 
pany shall,  in  the  future,  desire  to  modify  Its 
present  plan  of  the  bridge  structure. 

Any  other  questions  in  the  case  which  we 
have  failed  to  discuss  have  received  careful 
ex.imlnation. 

We  have  to  say,  in  conclusion,  that  we  think 
it  is  competent  for  the  New  York  &  Long 
Island  Bridge  Company  to  construct  its  bridge 
and  approaches  under  the  act  of  1867,  as  law- 
fully amended,  with  Us  New  York  approiEich 
running  eastwardly  from  Third  avenue;  and, 
if  it  is  necessary  to  procure  additional  legisla- 
tion in  order  to  render  successful  and  profita- 
ble the  operation  of  the  bridge,  an  application 
to  the  legislature  will  secure  that  result  after 
all  parties  affected  have  been  fully  heard  hi  a 
matter  of  such  great  importance.  Involving 
vast  property  Interests.  We  do  not  undertake 
at  this  time  to  point  out  and  eliminate  from 
the  act  of  1892  the  provisions  not  germane  or 
within  the  scope  of  an  amendment  to  the  act 
of  1867.  The  order  appealed  from  should  be 
afSrmed,  with  costs. 

Ail  concur,  except  GRAY,  J.,  who  dissents 
upon  the  ground  that  the  act  of  1882  violates 
section  16  of  article  8  of  the  constitution  of 
the  state,  which  provides  that  "no  private  or 
local  bill  which  may  be  passed  by  the  legis- 
lature shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title."  The 
subjects  of  this  law  are  too  interwoven  to 
make  separation  possible,  without  substitut- 
ing for  the  law  Intended  by  the  legislature 
one  It  might  not  have  been  willing  to  pass. 

Order  affirmed. 


MEM0RANDT7M  DECISIONS. 


ALEXANDER  SMITH  &  SONS  CARPET 
CO.,    Respondent,    v.    SKINNBR,    Appellant. 

i Court  of  Appeals  of  New  York.  Jan.  31,  1S96.) 
lalph  E.  Pnme,  for  appellaot.  Johu  F.  Bren- 
nan,  for  respondent.  No  opinion.  Order  af- 
firmed, with  costs.  All  concur.  See  36  N.  Y. 
Supp.   1000. 

FARRBN,  Respondent,  v.  McDONNELLi, 
An>ellant.  (Ckrart  of  Appeals  of  New  York. 
Jan.  31,  1890.)  Q.  S.  Westbrook,  for  appeUant 
James  J.  Farren,  in  pro.  per.  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur. 
See  26  N.  Y.  Snpp.  619. 

FraST  NAT.  BANK  OF  PATBRSON,, 
Appellant,  v.  TUTTLB,-  Respondent  (Court 
of  Appeals  of  New  York.  Jan.  81,  1896.)  Pres- 
ton Stevenson,  for  appellant.  G.  B.  Waldo,  for 
respondent.  No  opinion.  Appeal  dismissed, 
witn  costs.  All  concur.  See  s6  N.  Y.  Snpp, 
1125. 

FULLBR,  Respondent,  v.  JAMESTOWN 
ST.  RY.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  Jan.  31,  1896.)  C.  R.  Lockwood. 
for  ap^llant.  A.  C.  Plckard,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
AU  concur,  except  HAIGHT,  J.,  not  sitting. 
See  20  N.  Y.  Supp.  1078. 

HALPIN,  Appellant,  v.  MUTUAL  BREW- 
ING CO.,  et  al..  Respondents.  (Court  of  Ap- 
peals of  New  York.  Jan.  31,  18960  Ben- 
jamin Y'ates,  for  appellants.  C.  J.  G.  Hall,  for 
respondents.  No  opinion.  Appeal  dlBmis8e<I, 
with  costs.  All  concur.  See  36  N.  Y.  Snpp. 
151. 


MEYERS,  Appellant,  v.  HIRSGH,  Respond- 
ent (Court  of  Appeals  of  New  York.  Jan.  31, 
1896.)  Sidney  H.  Stuart,  for  appellant  Charles 
Strauss,  for  respondent  No  opinion.  Order  af- 
firmed, with  costs.  All  concur.  See  86  N.  Y. 
Bam-  1112.  ____ 

NEW  YORK  LIFE  INSURANCE  &  TRUST 
GO.  V.  CUTHBERT.  (Court  of  Appeals  of 
New  York.  Jan.  31,  1896.)  Isaac  H.  May- 
nard,  for  appellants.  Edward  W.  Crittenden, 
for  respondent  No  opinion.  Order  affirmed, 
with  costs.  All  concur,  except  BARTLBTT, 
J.,  not  sitting. 

O'NEILL  et  al.,  ApneUants,  v.  TYNG,  Re- 
si)ondent  (Court  of  Appeals  of  New  York. 
Jan.  31,  1896.)  George  W.  Glaze,  for  appel- 
lants. T.  M.  Tyng,  in  pro.  per.  No  opinion. 
Appeal  dismissed,  with  costs.  All  concur.  See 
35  N.  Y.  Supp.  1109. 


In  re  THOMPSON,  Onnmisrioner  of  Public 
Works.  (Court  of  Appeals  of  New  York.  Jan. 
31,  1896.)  James  B.  Lockwood,  for  appellants. 
Francis  Larkin,  for  respondents.  No  opinion. 
Order  affirmed,  with  costs.  All  concur.  See 
86  N.  Y.  Supp.  6. 


TOBBR  et  al^^  Appellants,  v.  MANHATTAN 
RY.  OO.  et  al..  Respondents.  (Court  of  Appeals 
of  New  York.  Jan.  31,  1890J  John  B.  Par- 
sons, for  appellants.  Julien  T.  Davies,  for  re- 
spondents. No  opinion.  Order  affirmed,  with 
costs.     All  concur.     See  35  N.  Y.  Supp.  465. 
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(114  Ind.  96) 

SMITH  et  aL  T.  NEWBAUR  et  al. 
(Supreme  Court  of  IndUna.    Feb.  21,  1896.) 

On  petition  for  rehearing.   OTerruled. 
For  former  opinion,  see  42  N.  E.  40. 

HOWARD,  J.  We  were  of  opinion  that 
the  validity  of  the  mechanic's  lien  law  of 
this  state  was  fully  considered  and  affirmed 
in  the  original  opinion.  That  law  does  not 
provide  for  depriving  an  owner  of  his  prop- 
erty without  his  consent  On  the  contrary, 
the  law,  which  enters  into  and  forms  a  part 
of  hlB  building  contract,  is  notice  to  him  that 
hla  land  and  the  building  to  be  erected  there- 
on are  liable  to  a  lien  for  the  value  of  the  labor 
and  materials  which  may  enter  into  its  con- 
struction. He  voluntarily  contracts  for  this 
labor  and  material,  with  notice,  ftom  the 
statute,  of  the  inchoate  lien  thereby  author- 
ized. The  statute,  moreover,  In  the  interest 
of  the  owner,  prevents  the  fixing  of  the  Uen 
unless  notice  be  given  him  within  60  days 
from  the  time  of  the  furnishing  of  the  labor 
or  materiaL  His  property  is  therefore  not 
taken  without  due  process  of  law.  See  Col- 
ter V.  Frese,  45  Ind.  96.  So  It  is  said,  in  PhIL 
Mech.  Liens  (3d  Ed.)  {  33a:  "A  statute  giv- 
ing a  subcontractor  a  direct  Hen  is  not  un- 
constitutional, as  forfeiting  the  owner's  prop- 
erty to  persons  with  whom  he  never  con- 
tracted. The  owner  contracts  with  reference 
to  the  law,  which  gives  the  lien  for  worlj  and 
labor  furnished  to  his  contractor  by  journey- 
men and  others."  It  is  further  said,  by  the 
authority  cited,  and  in  the  same  section,  that 
a  provision  in  a  mechanic's  lien  law  which 
allows  a  laborer,  mechanic,  or  workman 
"thirty  days  after  the  building  is  completed, 
or  the  contract  of  such  laborer,  mechanic,  or 
workman  shall  expire  or  he  be  discharged.  In 
which  to  give  the  owner  written  notice  that 
a  Uen  is  claimed  for  such  labor  and  material 
as  have  been  furnished  the  contractor,  does 
not  render  the  act  unconstitutional.  The 
owner  may,  by  contract  or  Indemnity  bond, 
protect  himself  against  double  payment  for 
such  labor  and  material."  The  same  author 
also,  in  said  section,  observes:  "In  Wlscon- 
rin,  it  is  held  that  a  law  giving  subcontract- 
an  a  lien,  without  regard  to  the  contract 
price  or  sum  due  the  contractor,  is  valid. 
The  property  has  been  enhanced  in  value  by 
the  labor  and  materials."  Mallory  v.  La 
Crosse  Abattoir  Co.,  80  Wis.  170,  49  N.  W. 
1071.  And,  In  answer  to  what  is  said  by 
counsel  for  appellant  on  the  authority  of 
Spry  Lumber  Go.  v.  Sault  Savings  Bank 
Loan  &  Trust  Co.,  77  Mich.  199,  43  N.  W. 
778,  we  may  add  (also  from  Phil.  Mech. 
Liens,  same  section):  "The  consent  of  the 
owner  Is  the  basis  of  a  lien.  His  property 
can  be  taken  only  by  his  consent  or  default. 
A  law  which  gives  a  mechanic's  Hen  for 
labor  or  materials,  regardless  of  the  contract 
of  the  owner,  so  that  his  property  may  be 
taken  to  pay  for  service  he  never  bargained 


for  nor  consented  to,  Is  unconstltutionaL" 
And  the  Michigan  statute,  to  which  counsel 
refer,  is  instanced  by  the  author  as  one  sub- 
ject to  such  infirmity,  and  hence  void.  The 
statute  in  the  case  at  bar,  however,  is  one 
with  reference  to  which  appellants  entered 
into  their  building  contract,  and  according  to 
which  they  consented  to  the  Uen  that  fol- 
lowed. Such  consent  Included  an  agreement 
that  those  who  should  furnish  to  the  con- 
tractors and  subcontractors  the  material 
which  should  go  into  the  buUdlng  might 
have  60  days  after  furnishing  the  same  with- 
in which  to  give  notice  of  their  intention  to 
hold  such  Uen.  We  have  no  doubt  of  the 
constitutionality  of  the  law. 

As  to  the  sufficiency  of  the  complaint  In 
relation  to  the  furnishing  of  the  material,  it 
may  be  said,  as  was  said  by  Judge  Mitchell, 
in  Neeley  v.  Searight,  113  Ind.  316,  16  N.  E. 
598:    "WhUe  the  averments  In  that  regard 
are  not  as  direct  and  specific  as  they  might 
have  been,  they  are  nevMtheless  sufficl^it. 
*    *    *    Taking  these  averments  altogether, 
and  the  inference  necessarily  arises  that  the 
materials  were  furnished  for  and  used  in  the 
erection  of  the  dwelling.    Lawtw  v.  Case. 
73  Ind.  60."    So,  for  the  description  of  the 
property,  whUe  Imperfect,  yet  we  think  it 
satisfies  the  Uberal  provision  of  the  statute 
(Bev.  St.  1894,  f  7257;    Acts  1889,  p.  258). 
that  "any  description  of  the  lot  t>r  land  In  a 
notice  of  a  lien  will  be  sufficient  If,  from  such 
description,   or  any  reference  ther^n,    the 
lot  or  land  can  be  Identified."    There  was 
certainly  sufficient  in  this  description  to  iden- 
tify the  lot.    In  fact.  It  was  Identified,  and 
that  without  any  shadow  of  doubt  or  uncer- 
tainty.  By  force  of  the  statute,  as  soon  as 
the  notice  Is  given,  the  lien  created  at  once 
relates  back  to  the  date  when  the  labor  was 
first  done  or  the  materials  first  furnished. 
And  this  lien  Is  upon  the  land  as  well  as 
upon  the  building.    We  are  therefore   un- 
able to  perceive  how  the  Uen  could  be  lost  by 
the  Injury,  removal,  or  destruction  of  the 
building.    The  laborer  or  material  man  la  re- 
sponsible for  none  of  these  things.    They 
have  not  the  custody  or  control  of  the  prop- 
erty.   One  who  worked  upon  the  buUding  or 
furnished  materials  for  it  would  not,  on  ac- 
coimt  of  the  destruction  of  the  property,  lose 
his  right  to  a  personal  claim  against   the 
person  with  whom  he  had  contracted  to  do 
such  work  or  furnish  such  material.    But  the 
statute,  as  we  have  seen,  provides  for  a  Uen 
on  the  property  as  a  security  for  such  per- 
sonal claim;  and  the  Uen  no  more  than  the 
claim  can  be  lost  by  any  injury  to  the  build- 
ing.   The  purpose  of  the  statute  would  often 
be  liable  to  be  defeated,  if,  by  a  removal  of 
the  buUdlng  from  the  land,  or  by   its    de- 
struction, the  lien  should  also  be  destroyed. 
See  Phil.  Mech.  Liens,  §S  12,  304a.  and   au- 
thorities cited.    In  the  latter  section  the  au- 
thor says:    "If  the  Uen  Is  once  fixed  on  the 
realty,  it  clings  to  the  land  after  the    de- 
struction of  the  buUdlng.    Moreover,  the  Uen 
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ftttacbes  to  the  money  recelred  on  gale  of  the 
land  and  remnants  of  the  mill  and  machin- 
ery."—citing  Paddock  v.  Stont,  121  111.  6T1, 
18  N.  B.  182.   The  petition  la  oTermled. 


(144  Ind.  Kii 

STATE  ▼.  ARNOLD.^ 

(Sniireme  Cioiirt  of  Indiana.     Feb.  22,  1896.) 

OiuiiiilAL  Pkoobduks — Motion  in  ABRsar — Hmt- 
TiNoa— AFPEiU<  BT  State. 

1.  There  haTing  been  a  verdict  of  conviction, 
which  WEB  erroneous,  in  assessing  a  pnnisbment 
less  than  tlut  prescribed  by  statute,  defendant 
filed  a  written  objection  to  the  rendition  of  jndg- 
ment  on  the  verdict,  wbidi  was  sustained  by  the 
court,  and,  by  leave,  withdrew  his  motion  for 
new  trial.  Held,  that  the  interposition  of  the  ob- 
jection, and  the  action  of  the  court  thereon.  In 
effect,  constituted  a  motion  and  order  in  arrest, 
and  heuce,  undei  Rev.  St  1894,  !  1955  (Rev.  St 
1881,  S  1882),  the  state  was  entitled  to  an  appeal. 

2.  There  bavine  been  a  verdict  of  conviction, 
Impodnc  as  a  punishment  both  fine  and  imprison- 
ment miicb  was  erroneous  as  to  the  latter,  in  as- 
sessing a  term  less  than  that  prescribed  by  stat- 
ute, and  the  judgment  having  been  arrested  for 
that  reason,  the  state's  right  of  appeal  was  not 
lost  by  payment  of  the  fine  by  defendant  and  Its 
receipt  by  the  clerk. 

3.  After  the  state's  right  of  appeal  in  a  crim- 
inal case  attaches,  no  act  of  the  prosecuting  at- 
torney can  deprive  the  state  thereof. 

4.  Where  a  verdict  of  conviction,  assessing 
the  punishment  at  fine  and  imprisonment  was  er- 
roneous as  to  the  latter,  in  assessing  a  term  less 
than  that  prescribed  by  statute,  as  a  result  of  mis- 
direction by  the  court  the  verdict  was  not  avoid- 
ed in  whole,  as  being  outside  the  statute. 

Appeal  from  circuit  court,  Whitley  county; 
W.  L.  Penfleld,  Judge. 

Thomson  Arnold  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  the  state 
appeals.     Reversed,  with  directions. 

Wm.  A  Ketcham,  Atty.  Gen.,  Wm.  A. 
Glatte,  I.  W.  Leonard,  Thos.  R.  Marshall, 
P.  H.  Clugston,  and  Wm.  F.  McNagny,  for 
the  State.  Hiram  S.  Biggs,  L.  W.  Royse, 
and  A  A.  Adams,  for  appellee. 

HACKNKY,  0.  J.  The  appellee  was  char- 
ged In  the  lower  court,  by  indictment,  in  two 
counts,  under  section  2260,  Rev.  St  1894 
(section  2139,  Rev.  St  1881),  with  the  crime 
of  conspiring  with  other  persons  named  to 
obtain  money  by  false  pretenses.  At  the 
trial  the  court  chari;ed  the  Jury  that.  If  the 
defendant  should  be  found  guilty  as  char- 
ged In  the  second  count  of  the  indictment, 
the  punishment  prescribed  was  Imprison- 
ment in  state's  prison  not  more  than  seven 
years,  nor  less  than  one  year,  and  a  fine  in 
a  sum  not  exceeding  $1,000,  nor  less  than 
|10.  The  verdict  of  the  Jury  found  the  ap- 
pellee guilty  as  charged  in  the  second  count, 
and  afSxed  his  punishment  at  Imprisonment 
in  the  state's  prison  for  the  term  of  one 
year,  and  a  fine  In  the  sum  of  $25.  The  ver^ 
diet  further  found  the  appellee  not  guilty 
as  charged  in  the  first  count.  It  Is  conceded 
by  appellee's  counsel  that  the  punishment 
prescribed  for  the  offense  charged  in  the 

1  Rehesring  dentsd.  4t  N.  E.  STL 


second  count  of  the  Indictment  was  by  a 
fine  not  to  exceed  $5,000,  nor  less  than  $25, 
and  imprisonment  in  the  state's  prison  for 
a  term  not  exceeding  14  years,  nor  less 
than  2  years.  Over  the  objection  and  ex- 
ception of  the  appellant,  the  court  render- 
ed Judgment  against  the  appellee  for  $25 
and  the  costs  of  the  prosecution,  and  sus- 
tained the  appellee's  written  objection  to 
Judgment  upon  that  part  of  the  verdict  af- 
fixing Imprisonment  as  a  part  of  the  pun- 
ishment A  motion  by  the  appellee  for  a 
new  trial  was  withdrawn,  over  the  appel- 
lant's objection;  a  motion  by  the  appellant 
to  subject  the  appellee  to  another  trial  was 
denied;  and  other  steps  were  taken,  none 
of  which  do  we  regard  as  necessary  to  a 
decision  of  the  case.  The  bill  of  exceptions 
presents  the  case  upon  reserved  questions, 
and  discloses  that  when  the  verdict  was 
returned  there  was  no  objection  or  excep- 
tion made  to  It  by  the  appellee  or  his  coun> 
seL 

The  first  Inquiry  arising  in  the  case  is  up- 
on the  appellee's  motion  to  dismiss  the  aj^ 
peal  for  the  alleged  reason  that  an  appeal 
was  not  authorized  by  the  statute,— there 
having  been  no  acquittal  of  the  appellee,— 
and  because  of  the  payment  of  the  Judg^ 
ment  rendered  on  the  verdict  Rev.  St  189i, 
I  191B  (Rev.  St  1881,  {  1846),  is  as  follows: 
"The  prosecuting  attorney  may  except  to 
any  opinion  of  the  court  during  the  pruseci> 
tlon  of  any  cause,  and  reserve  the  point  of 
law  for  the  decision  of  the  supreme  court 
The  bill  of  exceptions  must  state  clearly  so 
much  of  the  record  and  proceedings  as  may, 
be  necessary  for  a  fair  statement  of  the 
question  reserved.  In  case  of  the  acquittal 
of  the  defendant,  the  prosecuting  attorney, 
may  take  the  reserved  case  to  the  supreme 
court  upon  an  appeal  at  any  time  within 
one  year.  The  supreme  court  Is  not  ao- 
thorized  to  reverse  the  judgment  upon  such 
appeal,  but  only  to  pronounce  an  opinion  up- 
on the  correctness  of  the  decision  of  the 
court  below.  The  opinion  of  the  supreme 
court  shall  be  binding  upon  the  inferior 
courts  and  shall  be  a  uniform  rule  of  de- 
cision therein.  When  the  decision  of  the 
court  below  is  decided  to  be  erroneous,  the 
appellee  must  pay  the  costs  of  the  appeal" 
Rev.  St  1804,  {  1955  (Rev.  St.  18S1,  |  1882), 
Is  as  follows:  "Appeals  to  the  supreme  court 
may  be  taken  by  the  state  in  the  following 
cases,  and  none  other:  First.  Upon  a  judg- 
ment for  the  defendant,  on  quashing  or  se^ 
ting  aside  an  indictment  or  information. 
Second.  Upon  an  order  of  the  court  arrest- 
ing the  Judgment  Third.  Upon  a  question 
reserved  by  the  state."  Rev.  St  1894,  i 
1956  (Rev.  St  1881,  {  1883),  is  as  follows:  "In 
case  of  an  appeal  from  a  question  reserved 
on  the  part  of  the  state.  It  shall  not  be  nec- 
essary for  the  clerk  of  the  court  below  to 
certify.  In  the  transcript  any  part  of  the 
proceedings  and  record  except  the  bill  ot 
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erceptlons  and  the  Judgment  of  acquittal 
Whoi  the  question  reserved  Is  defectively 
stated,  the  supreme  court  may  direct  any 
part  of  the  proceedings  and  record  to  be 
certified  to  them."  These  statutes,  it  is 
urged,  deny  the  right  of  the  state  to  appeal 
In  other  instances  than  those  enumerated; 
and  this,  we  have  no  doubt,  is  correct,  as 
shown  by  the  cases  cited  to  that  proposi- 
tion. State  V.  Bartlett,  9  Ind.  570;  State  v. 
HamUton.  62  Ind.  409;  State  v.  Hallowell, 
91  Ind.  377;  State  v.  EvansvlUe  &  T.  H. 
Ky.  Co..  107  Ind.  681,  8  N.  B.  619.  Such  In- 
stances, briefly  stated,  are:  Upon  reserved 
questions,  in  case  of  acquittal;  "upon  judg- 
ment for  the  defendant,  on  quashing  or  set- 
ting aside  an  information  or  indictment;" 
and  "upon  an  order  of  the  court  arresting 
the  Judgment"  The  verdict  in  the  present 
case  was  one  of  conviction,  and  not  of  ac- 
quittal. The  error  In  the  verdict  was  in  as- 
sessing a  punishment  less  than  that  pre- 
scribed by  the  statute.  Regarding  tills  er- 
ror, for  the  purposes  of  the  present  question, 
as  against  the  appellee,  rather  than  In  bis 
favor,  how  was  he  privileged  to  take  ad- 
vantage of  the  error?  But  three  ways,  un- 
der our  practice,  were  open  to  him:  (1)  a 
motion  for  a  new  trial;  (2)  a  motion  for  a 
venire  de  novo;  and  (3)  a  motion  in  nrrest 
of  Judgment  Any  one  of  these  permitted 
an  adjudication  of  his  rights  without  a  com- 
plete miscarriage  of  jusijlce.  It  is  true  that 
each  had  Its  objection,  from  his  standpoint, 
as  it  made  it  possible  for  him  to  be  again 
put  upon  trial  for  the  ofFense  charged.  He 
did  not  avail  himself  of  the  first  or  the 
second  remedy,  and,  no  doubt,  avoided  the 
third  as  far  as  possible.  But  to  have  avoid- 
ed it  entirely  was  to  invent  a  remedy  un- 
Jutown  to  the  practice  and  rules  of  proce- 
dure. The  remedy  employed  was  to  object  to 
the  rendition  of  Judgment,— not  for  the  stat^ 
utory  reasons,  want  of  authority  In  the 
grand  Jury,  or  that  the  indictment  stated  no 
public  oftense  (Rev.  St  1891,  {  1912;  Rev.  St 
ISSl,  i  1843),  nor,  indeed,  for  any  stated  rea- 
son. Nevertheless,  the  purpose  and  effect  of 
the  remedy  was  to  arrest  the  Judgment  It 
is  provided  by  Rev.  St  1894,  {  1919  (Rev.  St 
1881,  §  1850),  that  "after  verdict  of  guUty, 
or  finding  of  the  court  against  the  defend- 
ant if  Judgment  be  not  arrested  or  a  new 
trial  granted,  the  court  must  pronounce 
Judgment"  The  appellee  waived  the  right 
to  a  new  trial  by  withdrawing  his  motion 
therefor,  and  the  only  remaining  step  in  de- 
nial of  the  right  and  duty  of  the  court  un- 
der the  above  statute  was  to  arrest  the 
Judgment  This  step  was  taken.  It  will 
not  be  an  answer  to  this  conclusion  to  say 
that  the  indictment  was  not  bad,  and  that 
the  grand  Jury  had  authority  to  Inquire  into 
the  offense.  If  the  appellee  attained  the 
end  wrongfully,  or  without  the  sanction  of 
the  statute,  that  fact  Is  no  answer  to  the 
conclusion  that  the  end  was  accomplished 


The  an^t  of  a  Judgment  la  simply  to  stay 
the  rendition  of  Judgment  The  phrase,  as 
employed  regarding  appeals,  has  no  technic- 
al meaning,  and  the  words  of  the  statute 
(Rev.  St  1894,  {  1955;  Rev.  St  1881,  f  1882), 
"Upon  an  order  of  the  court  arresting  the 
Judgment"  do  not  necessarily  imply  the  ar- 
rest of  the  Judgment  correctly,  and  for  the 
causes  alone  that  are  specified  in  section 
1912  (1843)  supra.  Such  an  implication 
would  rest  upon  the  false  proposition  that 
the  defendant  could  not  give  a  reason  for  the 
arrest  except  such  as  is  given  in  the  stat- 
ute, and  that  the  court  could  not  incorrect- 
ly sustain  such  a  reason.  It  was  certainly 
never  contemplated  ttiat  one  convicted  of  a 
crime  might  employ  unauthorissed  methods 
of  procedure,  by  which  he  could  stay  the 
rendition  of  Judgment  and  at  the  same  time 
say,  "I  will  not  suffer  the  penalty  of  the 
crime;  yet  since  I  was  not  acquitted,  the 
state  is  remediless."  If  this  proceeding 
were  possible,  a  verdict  of  conviction  would 
become  an  empty  ceremony,  and  the  rights 
of  the  state  would  be  disposed  of  upon  the 
Inventions  by  counsel  of  new  methods  of 
practice.  If  a  part  of  the  necessary  Judg- 
ment may  be  defeated  by  such  practice,  all 
of  it  may  be  defeated.  The  ends  of  Justice 
may  not  be  defeated  by  novel  methods  of 
practice  instituted  by  one  found  guilty  of 
crime,  and  rimply  by  asserting  that  such 
methods  were  unauthorized.  The  error  of 
the  court  invited  by  the  defendant  cannot 
be  asserted  by  the  defendant  in  denial  of 
the  rights  of  the  state.  We  conclude  that 
the  objection  by  the  appellee  to  Judgment 
upon  the  verdict  can  only  be  considered  aa 
the  equivalent  of  a  motion  in  arrest  The 
action  of  the  court  in  response  to  said  ob- 
jection must  be  treated  as  an  order  In  ar- 
rest 

The  payment  by  the  appellee  of  the 
amount  of  the  fine  and  costs  was  only  what 
he  was  obi.^^ed  to  do.  It  was  his  own  act, 
and  by  it  he  cannot  prejudice  the  state.  No 
officer  of  the  state,  charged  with  any  duty 
In  connection  with  the  prosecution  of  this 
appeaL  has  done  an  act  to  estop  the  state 
to  continue  its  appeal.  The  receipt  of  the 
amount  of  the  fiine  and  costs  by  the  clerk 
was  not  an  act  of  the  state,  or  Its  officers 
In  charge  of  the  appeal.  Inconsistent  with 
the  prosecution  of  the  appeal.  The  prose- 
cuting attorney,  whose  fee  In  the  prosecu- 
tion below  was  paid  to  him,  whether  tne 
present  incumbent  In  the  office  of  prose- 
cutor or  not  Is  not  charged  with  the  duty 
of  prosecuting  this  appeal.  That  dnty  rests 
upon  the  attorney  general  The  Instances 
where  the  state  may  be  estopped  are  very- 
rare,  and  certainly  never  where  the  alleged  act 
of  estoppel  Is  by  one  not  charged  with  axiy 
duty  In  respect  to  the  matter  to  be  affected 
by  the  estoppel.  It  was  held  in  State  v. 
Tait  22  Iowa,  140,  that  the  acceptance  of 
a  fine  does  not  preclude  an  appeal  by   tbe 
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state.     The  motion  of  the  appellee  to  dia- 
mlss  thia  appeal   Is  therefore  OTermled. 

Th«  only  queation  remaining:  Is  as  tc  the 
assigned  error  of  the  court  In  so  arresting 
judgment.  Thli  qneation  might  be  answered 
by  suggesting  that  the  procedure  adopted 
was  not  authorized  by  the  statute,  and,  tf  It 
had  been,  was  not  supported  by  any  statu- 
tory cause  for  arresting  the  Judgment.  Up-m 
the  return  of  the  verdict,  the  appellee  having 
failed  to  seek  a  new  trial,  and  his  proceed- 
ing to  arrest  the  judgment  having  been  with- 
out statutory  support,  it  was  the  duty  of  the 
trial  court,  under  section  1019  (1850),  supra, 
to  enter  judgment.  We  might  leave  the  ques- 
tion at  this  point.  However,  further  answer- 
ing counsel,  we  will  say  we  do  not  regard  the 
verdict  as  void  in  whole  or  in  part.  While, 
as  to  the  element  of  imprisonment,  it  was  not 
that  which  the  law  directed,  that  fact  result- 
ed from  an  error  of  law  committed  by  the 
trial  court  In  erroneously  Instructing  the  jury 
that  the  minimum  imprisonment  was  one 
year,  Instead  of  two  years.  That  error,  If 
prejudicial  to  the  appellee,  could  be  made 
available  only  by  some  proper  steps  on  his 
behalf.  It  was  the  direct  result  of  misdirec- 
tion to  the  jury,  and  that  misdirection  was 
an  error  open  to  attack  by  the  appellee,  as 
other  errors  in  Instructions.  If  an  error  of 
the  same  character  bad  resulted  In  excess  of 
the  maximum  punishment  jprescrlbed,  that 
error  should  not  result  in  the  complete  fail- 
ure of  justice  which  would  result  from  hold- 
ing the  verdict  void.  Any  verdict  resulting 
from  a  misdirection  by  the  Court  is  assaDable 
error,  but  it  Is  too  much  to  say  t><at  it  Is  void. 
Whether  such  an  error  might  become  availa- 
ble la  a  question  depending  upon  the  action  of 
the  defendant  If  he  does  not  choose  to  avail 
himself  of  It,  the  consequences  fall  upon  him, 
and  the  failure  does  not  add  Invalidity  to  the 
error.  The  fact  that  to  have  availed  himself, 
In  this  case,  of  the  motion  for  a  new  trial 
or  for  a  venire  de  novo,  it  would  have  sub- 
jected him  to  another  trial,  does  not  lend 
strength  to  the  claim  that  the  verdict  was 
void,  and  not  erroneous  simply.  In  their  con- 
tention that  the  rerditft,  as  to  the  element 
of  imprisonment,  was  void,  the  appellee's 
learned  counsel  Insist  that  it  became  so  be- 
cause it  was  outside  of  statutory  authority. 
Many  cases  are  cited  and  considered  by  coun- 
sel, but  In  our  opinion  the  decisions  of  this 
court,  in  principle,  determine  this  qneation. 
Less  than  the  statutory  punishment  has  uni- 
formly been  held  by  this  court  not  to  be  out- 
side the  statute,  and  sufficient  to  support  a 
judgment  Griffith  v.  State.  86  Ind.  406; 
Sbafer  v.  State,  74  Ind.  80;  Kennegar  v. 
State,  lao  Ind.  176,  21  M.  B.  917;  Harrod  v. 
Dlnnore,  127  Ind.  838,  26  N.  B.  1072;  Nichols 
V.  State,  127  Ind.  406,  26  N.  E.  889;  May  ▼. 
State  and.  Sup.)  88  N.  B.  701.  The  case  Of 
Wentworth  v.  Alexander,  66  Ind.  88,  upon 
the  question  before  the  court  Is  not  In  con- 
flict with  the  cases  just  cited.  That  was  a 
prosecution  for  murder  In  the  second  degree. 


The  verdict  found  the  defendants  gniQty,  and 
affixed  their  punishment  at  two  years'  impris- 
onment less  than  authorized  by  statute. 
And  the  last-cited  case  was  for  the  discharge 
of  the  defendants  upon  the  writ  of  habeas 
corpus.  They  had  moved  for  their  discharge 
In  the  principal  case,  and  upon  the  overruling 
of  that  motion  they  moved  for  a  venire  de 
novo,  which  was  sustained.  This  court  held 
that  they  were  not  entitled  to  be  discharged 
upon  the  writ  of  habeas  corpus,  but,  it  was 
suggested,  upon  a  divided  opinion,  that  the 
petitioners  had  been  in  jeopardy  by  the  pros- 
ecution. TMs  suggestion  was  not  only  for- 
eign to  the  case  In  hand,  but  It  was  probably 
Incorrect,  and  was  certainly  so  If  the  first 
conviction  was  vacated  at  the  Instance  of  the 
defendants.  Hosklns  v.  State,  27  Ind.  470; 
Com.  V.  Hatton,  8  Orat  628;  Joy  v.  State,  14 
Ind.  139;  State  v.  Oliver,  39  La.  Ann.  470,  2 
South.  194;  11  Am.  &  Etag.  Bnc.  Law,  900, 
861;  BIsh.  Or.  Proc.  8  842;  Sanders  v.  State, 
85  Ind.  318;  Veatcb  v.  State,  60  Ind.  291.  If, 
as  we  have  seen,  the  assessment  of  punish* 
ment  less  than  that  prescribed  does  not  ren- 
der the  verdict  invalid,  and  If  It  permits 
judgment  to  the  extent  assessed  by  the  ver- 
dict though  an  entire  element  of  punishment 
may  be  omitted,  there  is  no  reason  for  the 
variation  of  that  rule  because  the  omission  is 
of  a  portion  of  the  time  of  imprisonment  pre- 
scribed by  the  statute.  It  is  true  that  there 
are  decisions  by  courts  of  high  authority 
which  refuse  to  recognise  the  validity  of  any 
punlahment  not  within  the  letter  of  the  stat- 
ute, though  that  assessed  is  less  than  the 
minimum  prescribed.  To  adopt  the  rule  of 
those  cases  would  require  the  reversal  of  the 
unbroken  line  of  cases  of  this  court  This  we 
would  be  slow  to  do,  not  only  to  maintain  the 
precedents  in  their  full  force  and  value,  but 
we  believe  them  to  be  sound.  We  had  occa- 
sion In  the  recent  case  of  May  v.  State,  supra, 
to  consider  the  effect  of  a  defendant's  silence 
when  a  verdict  Is  returned  assessing  punish- 
ment smaller  than  that  prescribed,  and  we 
have  no  reason  to  deny  the  soundness  of  the 
conclusion  there  reached.  His  silence  Is  a 
waiver  of  the  Irregularity.  Ridiculous  as 
It  might  api)ear  that  a  defendant  charged 
with  crime  should  be  required  to  object  to  an 
irregularity  favorable  to  him,  It  is  no  more  so 
than  to  permit  him,  after  receiving  the  ben- 
efit of  a  diminished  punishment,  to  ask  that 
by  reason  of  that  benefit  he  be  permitted  to 
go  soot-free.  The  judgment  of  the  circuit 
court  is  reversed,  with  Instructions  to  render 
judgment  uimn  the  verdict,  as  to  the  element 
of  imprisonment  therein. 


(IM  Ind.  34) 

DVANSVILLB  PUBLIC  HALL  00.  v. 

BANE  OF  GOMMBRGB. 

(Supreme  Court  of  Indiana.     Feb.  19,  1S96.) 

Corporation— CoNTBACTS—VAtiDiTT. 

A  contract  between  two  corporations  will 

not  be  declared  Invalid  because  the  cotporatioBa 
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haye  eommon  director*,  where  its  faimen  is  maa- 
ifeat 

Appeal  from  superior  court,  Vanderburg 
county;  J.  H.  Foster,  Judge. 

Action  by  the  Bank  of  Commerce  against 
the  Evansvllle  Public  Hall  Company.  There 
was  a  judgment  for  plaintUF,  and  defendant 
appeals.     Affirmed. 

Garrin  &  Cunningham,  for  appellant  Gil- 
christ &  De  Bruler  and  J.  E.  Williamson,  for 
appellee. 

HOWARD,  J.  The  Bank  of  Commerce, 
the  appellee  here,  sued  the  Evansvllle  Public 
Hall  Company,  the  appellant,  to  recover  on 
a  promissory  note  for  $3,700.  In  a  second 
paragraph  of  complaint,  subsequently  filed, 
the  bank  sought  to  recover  $3,600  for  money 
expended  for  the  use  of  the  company.  In 
the  third  paragraph  of  its  answer,  the  com-- 
pany  averred  that  the  note  described  In  the 
complaint  was  executed  by  David  J.  Mackey, 
president  of  the  company,  and  that  he  had 
no  authority  either  to  incur  the  indebtedness 
or  to  execute  the  note  in  suit  In  a  fourth 
paragraph  of  answer,  it  was  averred  that 
the  company  was  organized  for  the  purpose 
of  buying,  holding,  and  improving  real  es- 
tate; that  the  amount  of  the  capital  stock 
was  fixed  at  $35,000;  that  at  or  about  the 
time  the  articles  of  incorporation  were  pre- 
pared, and  before  they  were  signed,  a  meet- 
ing was  held  for  the  purpose  of  effecting 
such  organization;  that,  for  the  purpose  of 
inducing  other  stockholders  to  subscribe  to 
the  capital  stock,  the  said  Mackey  proposed 
and  agreed  that.  If  they  would  subscribe  for 
the  stock,  he  would  undertake  the  erection 
of  the  building,  would  put  in  the  real  estate, 
and  take  stock  therefor,  and  that  the  entire 
cost  of  the  real  estate  and  the  improvements 
should  not  exceed  the  capital  stock  of  the 
company;  that  he  then  and  there  agreed 
tliat.  If  he  did  not  succeed  in  getting  other 
persons  to  subscribe  for  the  remainder  of  the 
stock,  he  would  himself  take  whatever  addi- 
tional stock  was  necessary  to  complete  the 
building;  that,  at  the  date  of  said'  meeting, 
and  continuously  thereafter  until  the  com- 
pletion of  the  building,  the  said  Mackey  was 
largely  interested  in  and  was  a  director  of 
said  bank;  that  he  was  also  president  of 
said  company,  and  occupied  said  positions  In 
the  bank  and  in  the  company  until  after  the 
completion  of  the  building;  that,  shortly 
after  said  meeting,  one  E.  P.  Huston,  presi- 
dent of  the  bank,  l>ecame  secretary  and 
treasurer  of  the  company;  that,  during  the 
whole  of  said  time,  a  majority  of  the  direct- 
ors of  the  company  were  directors  of  the 
bank;  that,  in  pursuance  of  said  agreement. 
Mackey  did  proceed  to  secure  bids,  and  have 
the  building  erected,  the  said  Huston  having 
full  knowledge  of  all  the  facts;  that,  on 
the  completion  of  the  building,  Mackey  ad- 
dressed a  communication  to  the  stockholders 
of  the  company,  stating  that  the  building 


was  completed  and  paid  for,  whereupon  the 
other  stockholders  paid  their  subscriptions 
in  full;  that  at  no  time  during  the  progress 
of  the  erection  of  said  buUding  did  the  stock- 
holders have  any  knowledge  o(  any  indebt- 
edness thereon,  and  at  no  time  did  the  di- 
rectors of  the  company  authorize  said  Mack- 
ey to  incur  any  such  indebtedness,  or  to  exe- 
cute the  note  sued  on.  The  reply  to  the 
third  and  fourth  paragraphs  of  the  answer 
alleged  that  the  company  borrowed  of  the 
bank  $4,800,  which  money  was  used  by  the 
company  in  the  erection  of  said  building, 
and,  being  so  indebted,  the  president  of  the 
company  executed  the  note  set  out  In  the 
complaint,  and  thereafter  the  company,  by . 
its  board  of  directors,  at  a  legally  constitut- 
ed meeting,  ratified  and  confirmed  the  action 
of  the  president  in  borrowing  said  money. 
To  this  reply  a  demurrer  was  overruled. 
The  cause  was  submitted  to  the  court  for 
trial,  and  there  was  a  finding  and  Judgment 
in  favor  of  the  bank  for  the  amount  claimed 
on  the  note. 

It  Is  assigned  as  error  that  the  court  over- 
ruled the  demurrer  to  the  reply,  and  also 
overruled  the  motion  for  a  new  trial.  The 
briefs  are  devoted  almost  wholly  to  the  last 
assignment,  and  we  are  of  opinion  that  the 
merits  of  the  appeal  may  be  fully  and  fair- 
ly determined  in  considering  the  motion  for 
a  new  trial.  The  reasons  given  in  the  mo- 
tion for  neW  trial  were  that  the  decision  was 
contrary  to  law  and  contrary  to  the  evi- 
dence. From  the  evidence  it  appears  that 
the  action  of  Mackey,  as  president,  in  giv- 
ing the  note  of  the  company  to  the  bank, 
was  approved  by  the  directors  of  the  com- 
pany. It  also  api)ears  tliat  the  majority  of 
the  directors  thus  giving  their  approval  to 
the  president's  action  were  also  directors  of 
the  bank.  Considering  this  action  of  the 
directors  of  the  company,  there  is  no  doubt, 
as  was  well  said  by  counsel  for  appellant,  that, 
"where  the  same  directors  act  in  two  com- 
panies, their  contracts  are  closely  scruti- 
nized, and  will  not  be  upheld  unless  mani- 
festly fair."  This,  also.  Is  in  substantial 
agreement  with  the  contention  of  counsel  for 
appellee,  citing  3  Thomp.  Corp.  {  4079  et  seq.. 
that,  "while  a  contract  between  two  corpo- 
rations having  common  directors  may  be 
voidable.  It  is  only  so  when  the  contract  is 
in  fraud  of  the  interests  of  one  of  the  cor- 
porations, and  will  never  be  set  aside  by 
the  courts  where  the  honesty  of  the  transac- 
tlon  is  manifest."  If,  therefore.  It  should  ap- 
pear, from  the  evidence,  as  we  think  it  does, 
that  the  sum  due  the  bank  from  the  com- 
pany was  Justly  owing,  we  think  the  Judg- 
ment of  the  court  should  not  be  disturbed 
for  the  reason,  if  It  should  be  so,  that  the 
president  may  not  have  had  unquestionable 
authority  to  incur  the  debt  contracted.  While 
a  president  or  other  officer  of  a  corporation 
may  have  no  authority,  by  virtue  of  his  of- 
fice, or  by  express  sanction  of  the  board  of 
directors,  to  Incur  obligations  In  behalf  of 
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the  corporation,  yet,  If  he  Is  held  out  by  the 
mawigers,  In  the  general  course  of  business, 
as  being  the  ageut  of  the  corporation,  with 
such  authority,  his  acts  in  Incurring  obliga- 
tions will  be  binding  upon  the  corporation. 
Fifth  Ward  Sav.  Bank  v.  First  Nat  Bank 
(N.  J.  Err.  &  App.)  7  Atl.  318;  4  Am.  &  Bng. 
Bnc.  Law,  227,  and  authorities  cited  in  note 
3.  There  Is  no  question  that  Mr.  Mackey 
was  the  moTlng  spirit  and  chiefly  interested 
In  the  affairs  of  the  company.  Of  the  434 
shares  of  stock  named  In  the  articles  of  in- 
corporation as  then  subscribed,  10  stock- 
holders together  had  subscribed  for  114 
shares,  while  Mr.  Mackey  alone  had  subscrib- 
ed for  320  shares.  On  the  day  of  the  organ- 
ization It  was  understood  and  agreed  by  all 
the  stockholders  that  be  should  go  ahead 
and  erect  the  building,  a  theater,  and  have 
it  ready  in  time  for  the  coming  season.  One 
of  the  witnesses  for  the  appellant  testifies: 
"Everything  was  In  a  great  hurry  to  get 
the  building  done,  and  the  contracts  out,  to 
get  ready  so  as  not  to  lose  the  season.  The 
meeting  to  organize  was  held  on  the  17th  or 
18th  of  July,  and  the  building  was  completed 
the  7th  of  November."  During  all  -this  time 
the  stockholders,  except  one,  resided  In  the 
city  of  Evansville,  and  knew  that  Mr.  Mack- 
ey was  engaged  in  erecting  the  building. 
The  contractors  were  paid  by  him  in  checks 
upon  the  appellee  bank.  In  this  way  the 
company  funds  were  sometimes  overdrawn, 
and  then  deposits  to  its  credit  made  the 
fund  good  again.  The  checks,  however, 
were  always  honored,  and  every  cent  that 
was  drawn  from  the  bank  went  into  the 
building  to  pay  for  labor  and  material.  On 
the  completion  of  the  building,  it  was  found 
'that  there  had  been  overdrafts  to  the  amount 
of  $3,700,  and  for  this  balance  the  note  In 
suit  was  given. 

It  is  claimed  by  the  stockholders  of  appel- 
lant that,  on  the  day  of  the  org^anlzatlon,  it 
was  agreed  by  Mr.  Mackey  that  the  building 
and  grounds  should  not  cost  over  the  amount 
of  the  capital  stock,  $35,000,  and  that  it  was 
on  faith  In  this  agreement  that  their  stock 
was  subscribed.  An  examination  of  the  evi- 
dence, however,  fails  to  show  any  such  agree- 
ment, though  it  does  show  that  Mr.  Mackey 
and  all  the  stockholders  intended  that  the 
total  cost  should  not  be  outside  those  fl.gure8, 
and  that  all  expenses  should  be  paid  out  of 
money,  received  on  the  shares  of  capital 
stock.  There  was  nothing  In  the  nature  of  a 
guaranty  that  the  cost  should  be  so  limited, 
though  it  is  evident  that  the  belief  and  ex- 
pectation of  all  parties  concerned  was  that 
the  amount  of  the  stock  should  be  the  limit 
of  all  costs  and  expenses,  and  that  all  11a- 
biUties  should  be  paid  out  of  such  stock. 
The  plant,  when  completed,  did  cost  about 
$41,000.  We  see  nothing  in  this  to  show 
fraud  on  the  part  of  the  projector,  nothing 
to  show  that  the  cost  was  not  kept  down 
to  the  lowest  figure  possible,  and  nothing  to 
show  that  the  building  and  grounds  are  not 


fully  worth  the  cost  It  is  manifest,  finally, 
that  Mr.  Mackey,  the  chief  person  interested, 
paid  for  the  building  and  grounds  by  his 
checks,  and  that,  as  often  happens,  it  turned 
out,  after  the  work  was  completed,  that  the 
cost  was  grreater  than  anticipated  by  the 
sum  of  $3,700.  He  was  In  good  financial 
standing  when  the  work  was  done,  but  at  the 
time  of  the  trial  had  become  insolvent.  We 
are  unable  to  see,  however,  that  any  wrong 
was  done  to  any  one,  or  that  the  debt  of 
the  company  to  the  bank  was  not  legrally  and 
honestly  incurred.    The  judgment  is  affirmed. 


(144  Ind.  25) 
RARICK  et  al.  v,  ULMEK. 
(Snpreme  Court  of  Indiana.     Feb.  Id,  1896.) 
Wills— Hbhtai.  Capaoitt— Bvidskcs— Sorn- 

OIBNOT. 

That  testator  for  10  years  suffered  great- 
ly ftvm  a  cancer  in  bis  face,  which,  l>efore  the 
execution  of  the  will,  had  destroyed  one  eye,  and 
partly  destroyed  the  sight  of  the  other,  together 
with  the  opinion  of  nonexperts,  none  of  whom  tes- 
tified to  any  facts  which  conld  reasonably  be 
made  the  ionndation  of  an  opinion,  that  testator 
was  of  unsound  mind,  is  insufficient  to  snstain  a 
verdict  that  testator  was  of  unsound  mind,  as 
against  direct  evioence  in  support  thereof. 

Appeal  from  circuit  court,  Kosciusko  county; 
H.  D.  WUson,  Special  Judge. 

Action  by  Lulu  N.  Ulmer  against  Prlscilla 
Rarlck  and  others  to  set  aside  a  will  There 
was  a  Judgment  for  plaintiff,  and  defendants 
appeal.     Reversed. 

3cim  D.  Widaman  and  Wm.  D.  Fraaer,  t<x 
appellants.  H.  S.  Biggs  and  L.  W.  Royse,  for 
appellee. 

McOABB,  J.  The  appellee  sued  the  appel- 
lants to  contest  the  will  of  Andrew  Ranck, 
deceased.  The  issues  were  tried  by  a  jury, 
resulting  in  a  verdict  for  the  plaintiff  (app^- 
lee),  upon  which  the  court  rendered  judgment 
over  appellant's  motion  for  a  new  trial  setting 
aside  the  will.  Error  is  assigned  on  the  ac- 
tion of  the  trial  court  in  overruling  the  mo- 
tion for  a  new  trial. 

The  principal  ground  relied  on  in  the  motion 
is  that  the  evidence  does  not  support  the  ver- 
dict. The  evidence  shows  that  appellant  was 
the  widow  of  the  testator,  and  that  she  was 
a  second  wife,  and  childless,  and  that  she  and 
a  number  of  bis  children  by  a  former  mar- 
riage and  one  grandchild  (the  appellee),  a 
child  of  his  deceased  daughter,  survived  him; 
that  appellant  had  lived  with  him  some  25 
years  previous  to  his  death;  that  he  died 
seised  of  about  400  acres  of  land  in  Kosciusko 
county,  and  left  personal  property  of  the 
value  of  $2,500  to  $3,000;  that,  by  his  will  in 
question,  he  gave  his  said  wife  (appellant)  a 
life  estate  in  80  acres  of  land,  and  all  the  per- 
Booal  property,  mostly  consisting  of  promis- 
sory notes.  The  real  estate  was  fairly  and 
equitably  divided  between  his  living  children, 
but  to  his  grandchild  (the  appellee)  he  gave 
only  five  dollars.    The  charge  In  the  complaint 
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was  that  the  will  was  procured  by  undue  In- 
fluence exerted  by  the  appellant  on  the  tes- 
tator, and  that  he  was  of  unsound  mind  when 
the  will  was  executed.  There  are  hundreds 
of  pages  of  evidence  In  the  transcript  totally 
trrelevant  to  the  issues,  though  there  is  now 
and  then  a  stray  Item  that  is  pertinent  to  the 
Issues.  Most  of  this  Irrelevant  testimony 
seems  to  hare  gone  in  without  an  objection  or 
exception.  But,  when  objection  to  such  evi- 
dence was  made,  it  was  always  oveocruled. 
Irrelevant  evidence  is  very  different  from  in- 
competent evidence,  especially  where  it  has 
been  admitted  without  objection.  Incompe- 
tent evidence  thus  admitted  may  be  sufficient 
to  establish  a  fact  or  facts  in  issue,  and,  if  So, 
there  could  be  no  reversal  on  the  ground  that 
the  issue  had  been  maintained  by  incompe- 
tent evidence.  For  want  of  an  objection  to 
Its  competency,  that  objection  Is  waived.  For 
Instance,  oral  evidence  of  the  contents  of  the 
written  Instrument  sued  on  In  a  given  case 
may  be  introduced  If  no  objection  Is  mad& 
No  reversal  could  take  place  because  that  evi- 
dence may  prove  the  contents  of  the  instru- 
ment as  thoroughly  as  the  instrument  itself. 
Not  BO  If  the  evidence  given  and  unobjected  to 
is  totally  Irrelevant  to  the  issue;  for  instance, 
instead  of  relating  to  the  contents  of  the  in- 
strument sued  on,  U  It  bad  been  to  the  effect 
that  the  moon  Is  or  is  not  made  of  green 
Cheese.  Such  evidence,  though  admitted 
without  objection,  is  not  only  irrelevant,  but 
It  does  not  prove  the  contents  of  the  written 
Instrument  sued  on,  and  cannot  support  a  ver- 
dict. Such  is  the  nature  of  much  the  greater 
part  of  the  vast  volume  of  the  evidence  in  this 
case. 

The  appellee's  relevant  evidence  shows  that 
Andrew  Rarlck,  the  testator,  was  a  well  to  do 
farmer,  of  more  than  ordinarily  strong  mind; 
that  he  was  a  good  citizen,  a  dutiful  and  kind 
father  and  husband;  that  the  appellee,  a 
mere  child  at  the  time  of  the  trial,  was  the 
only  surviving  child  of  his  youngest  daughter; 
that  that  daughter  bad  married  much  against 
his  will,  because  he  did  not  like  the  man  she 
married;  that  the  appellee  was  the  first  and 
<Mily  child  of  that  marriage,  her  mother  dying 
while  she  was  a  mere  babe;  that  her  father 
inunedlateiy  sent  her  off  to  his  father,  in  the 
state  of  Missouri,  whera  she  has  ever  since 
resided.  Her  father,  Ulmer,  remained  in  In- 
diana, and  two  or  three  years  thereafter  mar- 
ried again.  The  evidence  further  showed 
that,  some  8  or  10  years  before  his  death,  the 
testator  became  afflicted  with  a  cancer  in  his 
face.  The  ravages  of  the  disease  were  steady 
and  progressive,  so  that  in  the  last  five  or  six 
years  of  his  life  be  was  a  great  sufferer  there- 
from,  requiring  the  constant  attention  of  his 
wife  to  keep  the  running  ulcer  in  his  face 
cleaned  and  dressed,  which  had  to  be  done  at 
least  twice  a  day.  During  all  the  time,  and 
In  spite  of  all  efforts  to  avoid  It,  thore  was  an 
almost  unbearable  odor  created  in  the  room, 
which  she  patiently  endured,  and  uncomplain- 
ingly and  with  her  own  hand  tenderly  minis- 


tered to  his  every  want  to  the  very  last 
This  disease  gave  rise  to  the  charge  of  un- 
soundness of  mind,  and  these  Idnd  offices  of 
the  appellant  presumably  induced  the  charge 
of  undue  influence,  for  there  is  not  a  scintilla 
of  other  evidence  that  has  the  slightest  bear- 
ing on  the  charge  of  undue  Influence.  See 
Goodbar  v.  Lidlkey,  136  Ind.  1,  85  N.  E.  681. 
The  evidence  shows  that,  at  the  time  the  will 
was  executed,  the  disease  had  destroyed  the 
sight  of  one  of  his  eyes,  and  had  to  some  ex- 
toit  Impaired  the  sight  of  the  other.  In  this 
condition,  however,  he  had  made  several  vis- 
its to  Ohio,  and,  on  the  day  the  will  was 
made,  went  to  the  county  seat,  some  sevoi 
miles  from  his  home,  his  wife  aocompanytaig 
him  on  each  occasion.  But  on  the  day  the 
will  was  made,  after  reaching  the  public 
square,  he  went  alone  to  the  conrthdnse,  in 
search  of  Judge  Haymond.  since  elected  regu- 
lar judge,  whom  he  desired  to  write  his  will; 
found  him;  made  known  his  business;  and 
Judge  Haymond  prepared  the  will,  solely  on 
the  directions  and  statements  and  requests 
made  by  the  testator,  with  no  oae  present 
who  had  any  interest  in  the  matter.  From 
these  facts  and  from  bis  acquaintance  with 
the  testator  for  about  80  years,  be  stated  It 
as  his  opinion  that  the  testator  on  that  day 
was  of  sound  mind.  The  appellee's  testimcMiy 
as  to  testamentary  capacity  is  all  made  up  of 
statements  of  witnesses  describing  the  dis- 
ease with  which  the  testatac  was  affiicted, 
the  great  suffering  and  pain  he  endured  there- 
from, and  the  testator's  own  statements  that 
be  was  not  flt  to  do  business,  and  to  this  the 
witnesses  for  the  appellee  sometimes  added 
their  own  opinion  that  he  was  not  fit  to  do 
bualnesa  The  only  business  he  had  to  do  of 
any  consequence  was  lending  a  little  mon^' 
to  his  nelghb(»n,  taking  their  notes,  and  col- 
lecting the  same  and  the  interest  His  wife 
did  this  in  his  presence,  wrote  the  notes, 
counted  the  money,  and  made  the  calculations. 
There  was  no  evidence  by  any  witness  that 
he  ever  did  an  act  or  ever  said  a  word  that 
had  the  slightest  tendency  to  prove  unsound- 
ness of  mind.  On  the  contrary,  every  act  the 
appellee's  evidence  showed  that  he  bad  done, 
and  every  word  that  be  had  ever  said,  tended 
to  prove  his  soundness  of  mind,  and  that  con- 
tinued long  after  tlie  win  was  made.  On 
these  facts,  some  few  of  appellee's  witnesses 
who  were  nonexperts  gave  it  as  theb:  opinion 
that  his  mind  was  not  very  strong,  and  some 
that  it  had  been  weakened,  and  perhaps  that 
it  was  not  entirely  sound;  but  the  facts  that 
each  of  these  witnesses  testified  to  showed 
that  his  mind  was  sound.  None  of  them  stat- 
ed any  fact  which  could  be  reasonably  made 
the  foundation  of  an  opinion  that  the  testator 
was  of  unsound  mind.  AiqpeUee's  evidence 
abnndantly  shows  that  the  testator  knew  the 
extent  and  value  of  bis  vtoperty,  the  names 
of  all  his  children  and  those  that  might  or 
ought  to  be  the  natural  objects  of  his  bounty, 
and  that  he  could  hold  these  in  his  mind  long 
enough  to  have  his  will  prepared. 
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It  la  settled  law  tbat  Insanity  or  nnsonnd-t 
ness  of  mind  cannot  be  proven  by  a  witness 
who  Is  not  an  expert  unless  the  witness  first 
gives  the  facts  upon  which  his  opinion  Is  bas- 
ed. Onibb  V.  State,  U7  Ind.  277,  20  N.  B. 
257,  725;  Bnrlchart  v.  Gladlsh.  123  Ind.  337. 
24. N.  E.  118;  Fiscus  v.  Turner,  125  Ind.  40, 
24  N.  E.  662;  Pennsylvania  Oo.  v.  New 
meyer,  129  Ind.  401,  28  N.  E.  860.  It  was 
settled  in  Borkhart  v.  Gladlsh,  supra,  tbat 
the  facts  stated  by  the  witnesses  mentioned 
were  not  such  as  "could  reasonably  be  made 
the  foundation  of  an  opinion  as  to  the  mental 
unsoundness  of  the  testator."  Those  opin- 
ions, therefore,  were  Incompetent  evidence^ 
though  they  were .  not  IrteleTant  As  was 
said  In  Hamrlck  v.  State,  1S4.  Ind.,  at  page 
828,  34  N.  B.  3:  "In  permitting  an  opinion  by 
a  nonexpert  witness  as  to  sanity,  the  rule  Is 
said  to  grow  out  of  the  necessity  arising  from 
an  Inability  of  the  witness  to  describe  the  ap- 
pearance, the  action,  the  language,  and  the 
manner  of  the  subject,  with  such  precision 
and  minute  detail  as  to  possess  the  Jury  of  ail 
the  knowledge  of  the  witness,  and  thereby 
enable  the  Jury  to  form  that  opinion.  Instead 
of  receiving  the  opinion  of  the  witness.  In 
this  state  it  is  so  well  and  so  often  decided 
as  to  need  no  citation  of  the'  cases  tbat  this 
opinion  of  the  witness  must  proceed  from  the 
facts  and  circumstances  which  the  witness 
shall  have  given  to  the  Jury  of  his  acquaint- 
ance with  and  observation  of  the  subject, 
not  including,  of  course,  those  observations 
not  susceptible  of  description."  Here  all  the 
facts  stated  on  which  the  witnesses  based 
their  opinion  related  to  the  disease  and  snfTer- 
ing  of  the  testator,  and  bis  onfitnesa  to  do 
business  In  that  condition,  none  of  them  hav- 
ing any  relation  to  his  mental  condition  or  tes- 
tamentary capacity.  As  was  further  said  la 
the  case  last  quoted  from:  "The  ordinary  af- 
fairs of  life,  and  the  capacity  to  transact 
then^  are  not  subjects  of  any  rule  of  science 
or  art  They  are  within  the  comprehension 
and  common  observation  of  that  class  of  men 
who  constitute  the  Jury.  They  do  not  require 
particular  knowledge  of  the  person  whose  ca- 
pacity is  under  investigation.  Whether  the 
capacity  exists  or  not  Is  peculiarly  a  question 
for  the  Jury.  It  la  the  very  question  to  be 
passed  upon  by  the  Jury.  When  the  particu- 
lar phases  of  unsonndness  of  mind,  the  spe- 
cial characteristics  of  the  hidividual,  are  giv- 
en, the  Jury  must  raise  the  standard,  and  de- 
termine whether  the  essential  capacity  ex- 
ists. It  would  hardly  be  contended  that  the 
abstract  question  of  what  is  sufficient  mental 
capacity  to  transact  the  ordinary  affairs  of 
life  could  be  made  the  subject  of  testimony; 
much  less  can  it  be  made  the  subject  of  ophi- 
lon  evidence  from  those  whose  station  In  life 
and  business  occupations  give  them  no  better 
means  of  knowledge  than  the  Jurors  possess." 
And  the  same  may  be  said  of  the  opinions  of 
witnesses  to  the  effect  that  the  testator  was 
nnflt  to  do  business  or  transact  business. 

There  Is  no  evidence  to  support  the  charge 


of  undue  Influence,  and  neither  Is'  there  any 
evidence  to  support  the  charge  of  unsoundness 
of  mind,  except  the  opinions  of  the  very  few 
witnesses  who  were  nonexperts,  already  men- 
tioned. Aasuming,  without  deciding,  that 
such  opinions,  standing  alone,  are  sufficient 
to  support  the  verdict,  yet,  as  they  do  not  as- 
sume or  pretend  to  furnish  any  measure  to  or 
define  the  degree  of  the  testator's  supposed 
mental  infirmity,  and  as  other  parts  of  appel- 
lee's evidence  show  that  testator  had  mind 
enough  to  know  the  extent  and  value  of  all 
his  pr(^>erty,  the  names  of  all  his  children  and 
those  that  might  or  ought  to  be  the  natural 
objects  of  his  bounty,  &nd  was  able  to  hold 
all  these  in  his  mind  long  enough  to  dictate 
and  have  his  wlil  prepared,  testamentary  ca- 
pacity is  shown  by  appellee,  and  th^'efore 
there  is  a  total  failure  of  evidence  to  establish 
testamentary  incapacity.  There  is  no  con- 
filct  between  those  opinions  of  unsoundness 
of  mind,  if  such  opinions  may  be  so  classed, 
and  the  other  parts  of  the  appellee's  evidence 
showing  testamentary  capad^.  Because,  as 
was  said  In  Bundy  v.  McEnlght,  48  Ind., 
at  page  614,  "that  testamentary  capacity  is 
consistent,  especially  In  very  aged  persons; 
with  a  degree  of  mental  infirmity,  and  some 
degree  of  mental  perversion  or  aberration, 
at  times,  provided  there  la  satisfactory  proof 
that  the  testator,  at  the  time  of  the  execu- 
tion of  the  wiU,  really  did  comprehend  its 
import  and  scope,  and  was  not  under  the  con- 
trol of  any  improper  or  undue  influence  or  of 
any  deception  or  deluslcm."  We  do  not  claim 
the  right  to  reweigh  the  evidence,  so  as.  to  set- 
tle conflicts  therein,  nor  do  we  do  so  In  this 
case,  because,  as  we-  have  seen,  there  la  no 
conflict. 

The  testator,  Dy  appellee's  evidence,  having 
been  shown  to  be  of  iestamentary.  capacity, 
it  makes  no  difference  whether  the  will  was 
Just  or  unjust;  it  was  his  sacred  right  to  dis- 
pose of  his  property  as  he  pleased.  While 
the  children  of  the  testator  have  been  made 
defendants  In  this  case,  their  active  aid  has 
been  on  the  side  of  the  contest.  A  dictum  to 
the  contrary  in  Bowman  v.  Phillips,  47  Ind. 
341,  to  the  effect  that  courts  will  resort  to 
technicalities  to  overthrow  a  will  for  the  sole 
reason  that  It  is  unjust.  Is  disapproved. 
About  all  they  could  hope  to  gain  by  over- 
throwing the  will  would  be  to  share  in  the 
personal  property.  There  seems  to  be  the 
best  reason  in  the  world  that  the  testator 
should  have  givea  his  wife  something  more 
than  the  law  would  have  cast  upon  her.  The 
courts  should  be  cautious  how,  by  taUng 
away  the  power  to  Insure  re8i>ect,  they  thus 
Increase  the  misfortunes  of  a  chtss  into  which 
no  one  can  assure  himself  he  may  not  fall, 
which  Includes  almost  the  whole  of  those 
whose  lot  it  is  to  reach  old  age  and  suffer 
bodily  afQlction,  and  which  already  carries  a 
burden  sufficiently  heavy.  If  such  persons 
cannot  reward  by  their  bounty  those  by 
whom  they  are  treated  with  tenderness,  and 
by   whose   watchful  care   their  comfort,  la 
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(aarded,  tbey  wtn  lose,  In  most  tngtances,  the 
only  means  remaining  to  them  of  Belf-preser- 
Tatlon. 

The  special  Jndge  who  presided  at  the  trial 
should  have  Instantly  set  aside  the  rerdlct, 
as  unsupported  by  the  eTldence.  The  judge 
of  the  trial  court  does  not  sit  as  a  mere  mod- 
erator to  record  the  will  of  the  jury.  He  has 
other  functions  and  duties  to  perform  which 
he  cannot  lawfully  escape  or  evade.  He  must 
confine  the  evidence  within  the  Issues,  and, 
when  a  verdict  Is  returned  unwarranted  by 
the  evidence,  he  must  set  It  aside,  and  grant 
a  new  trial,  when  asked  for.  The  court  erred 
In  overruling  the  motion  for  a  new  trial.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed, with  InstmctlonB  to  sustain  the  motion  for 
a  new  trial 


(1«  Ind.  iia) 

KURTZ  V.  STATE.* 

(Sapreme  Court  of  Indiana.  Feb.  21,  1S96.) 
JuaT— Pkbehftobt  Cballinob— Dihial. 
In  a  criminal  trial,  after  the  first  witness 
had  cominenred  to  testify,  a  juror  told  the  court 
that  be  might  have  talked  about  the  case,  tiiongh 
on  hia  examination  he  bad  stated  the  contrary,  and 
the  court  granted  defendant's  motion  for  bis  ex- 
amination over  objection.  The  juror  proving 
competent,  defendant,  who  bad  not  exhausted 
all  his  peremptory  challenges,  without  the  inter- 
position of  any  further  motion,  challenged  him 
peremptorily.  B~eU,  that  the  cbafletage  was  prop- 
erly denied:  Rev.  St.  1894, 1 1863  (Rev.  St  1881, 
I  1794),  providing  that  peremptory  challenges 
shall  be  made  before  the  jury  is  sworn,  and  the 
proper  course  being  to  move  to  set  aside  the  Bul>- 
mission. 

Appeal    from    circuit    court,    Vanderburg 
county;  R.  D.  Richardson,  Judge. 
'   William  Kurtz  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

W.  W.  Ireland  and  Philip  W.  Prey,  for 
appellant.  Wm.  A.  Ketcham,  Atty.  Oen., 
John  W.  Spencer,  John  R.  Brill,  and  F.  B. 
Matson,  for  the  Stata 


HOWARD,  J.  The  appellant  was  convict- 
ed of  murder  In  the  first  degree,  and  sen- 
tenced to  the  state's  prison  for  life.  It  is 
admitted  by  the  state  that  appellant  was 
greatly  wronged  by  the  deceased,  both  in 
his  domestic  relations,  and  also  In  the  abu- 
sive language  used  by  the  deceased,  and  in 
the  threats  used  by  him  against  the  life  of 
the  appellant.  From  a  purely  legal  stand- 
point, however,  there  Is  abundant  direct  evi- 
dence which  supports  the  verdict,  and  there 
was  no  element  of  self-defense. 

The  error  Insisted  upon  by  the  appellant  is 
that  the  court  overruled  his  motion  to  dis- 
charge one  of  the  jurors  from  the  panel  try- 
ing the  case,  both  for  cause  and  peremptori- 
ly. After  the  jury  were  sworn  upon  their 
voir  dire,  examined,  accepted,  and  sworn  to 
try  the  cause,  and  after  the  opening  state- 
ments were  made  by  the  state  and  the  de- 
fendant, and  while  the  first  witness  was  being 

t  Rehearing  dented. 


examined,  Henry  Edmonds,  one  of  the  jurors, 
left  the  box,  and  approached  the  judge,  to 
whom  he  said  that,  since  listening  to  the 
opening  statement  of  the  prosecuting  attor- 
ney, he  thought  he  might  have  talked  about 
the  case.  The  juror  then  returned  to  his 
seat,  and  the  court.  In  the  presence  of  the 
jury  and  the  parties,  made  known  the  com- 
munication which  had  been  made.  Soon  aft- 
er, the  appellant  asked  that  court  l>e  adjourn- 
ed until  the  next  morning,  in  order  that  a 
motion  might  be  made  regarding  the  com- 
munication received  from  the  juror.  The 
next  morning,  on  the  opening  of  court,  the 
jury  and  the  parties  being  present,  the  de- 
fendant moved  the  court  for  an  examination 
of  said  juror  as  to  his  competency  to  sit  In 
the  case.  To  this  motion  the  prosecuting  at- 
torney, for  the  state,  objected,  claiming  that 
the  court  could  not  entertain  the  motion,  be- 
cause the  proper  motion  was  to  set  aside  the 
submission  of  the  cause  to  the  jury,  after 
which  the  jury  might  again  be  examined  on 
their  voir  dire.  The  court,  however,  held 
that  the  motion  to  set  aside  the  submission 
might  be  made  afterwards,  if  an  examination 
of  the  juror  should  show  that  this  ought  to 
be  done.  The  juror  was  thereupon  examined 
by  both  parties,  after  which  the  counsel  for 
defendant  challenged  the  juror  for  cause; 
which  challenge  was  overruled  by  the  court. 
The  record  next  recites:  "Now,  here,  the 
defendant,  at  the  same  time  and  place,  chal> 
lenges  the  said  Edmonds  peremptorily,  the 
said  defendant  having  exhausted  in  said 
cause,  in  the  Impaneling  of  said  jury,  onl7 
fifteen  peremptory  challenges,  and  moves  the 
court  to  excuse  said  juror  so  peremptorily 
challenged  by  defendant,  and  put  another 
juror  In  the  box  in  his  place,  which  motion 
the  court  now  here  denies  and  overrules,  to 
which  the  defendant  excepts."  The  answer* 
made  to  the  examination  of  the  juror  show 
that  he  was  competent:  and  hence  there  was 
no  error  In  overruling  the  challenge  for 
cause,  even  If  it  had  been  made  before  the 
Impaneling  of  the  Jury.  It  did  not  appear 
that  he  had  formed  or  expressed  any  opinion 
In  the  case,  but  only  that,  perhaps  from  a 
sensitive  conscience,  he  was  fearful,  on  hear- 
ing the  prosecutor's  statement,  that  he  might 
have  formed  or  expressed  such  opinion, 
which  opinion.  If  any  there  was,  the  juror 
said,  would  readily  yield  to  the  evidence, 
and  would  not  prevent  him  from  rendering 
a  fair  and  Impartial  verdict  Appellant  in- 
sists that,  even  If  It  were  true  that  he  had 
no  right  to  challenge  the  juror  for  cause,  he 
certainly  had  a  right  to  challenge  him  per- 
emptorily; that  he  had  not  exhausted  the  20 
peremptory  challenges  given  him  by  the  stat- 
ute; that,  with  or  without  fault,  the  juror 
had  on  the  original  examination  concealed 
the  fact  that  he  had,  or  might  have,  ex- 
pressed some  opinion  In  the  case,  and  so  had 
deprived  the  appellant  of  a  right  guarantied 
him  by  the  law;  that  the  right  to  a  per- 
emptory challenge  Is  given  to  enable  a  •!»' 
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fendant  to  reject  a  Juror  wbom  he  does  not 
like,  or  of  vrbom  he  Is  fearful,  even  though 
he  may  not  be  able  to  give  any  reason  for 
such  dlBlike  or  such  fear,  or  though  the  chal- 
lenge may  be  made  for  a  mere  whim,  unac- 
countable even  to  hlmseU.  It  is.  Indeed, 
clear  that  the  right  to  a  pereciptory  chal- 
lenge is  just  as  absolute  as  the  right  to  a 
challenge  for  cause,  and  for  the  reasons  given 
by  counsel.  We  think,  however,  that  In  this 
case  the  appellant  did  not  pursue  the  proper 
course.  After  the  acceptance  of  the  Jury, 
and  after  they  are  sworn  to  try  the  cause,  it 
is  too  late  to  examine  them  as  to  their  com- 
petency, or  to  peremptorily  challenge  any  of 
tbehr  number,  unless  there  be  first  inter' 
posed  a  motion  to  set  aside  the  submission. 
Had  there  been  in  this  case  a.  motion  to  set 
aside  the  submission  of  the  cause  to  the  Jury, 
with  a  view  to  the  re-examinatloa  of  this  Ju- 
ror on  his  voir  dire,  and  the  court  had  over^ 
ruled  such  motion,  we  should  have  a  very 
different  case  before  us. 

Nor  was  it  by  any  oversight  or  inadver- 
tence that  Gonnsel  did  not  make  the  proper 
motion.  The  motion  that  should  have  been 
made  was  suggested  by  the  prosecuting  at- 
torney, and  the  court  intimated  that  such 
motion  to  set  aside  the  submission  to  the 
Jury  might  be  made,  in  case  it  wps  desired, 
after  the  Juror  should  be  examined.  Counsel 
for  appellant,  however,  did  not  seek  to  avail 
themselves  of  such  right  to  move  the  setting 
aside  of  the  submission  either  before  or  after 
the  Juror's  examination.  Certainly,  the  Juror 
to  wbom  the  cause  had  been  submitted  could 
not  be  excused,  and  another  Juror,  to  whom 
it  had  not  been  submitted,  put  in  his  place. 
The  cause  must  be  submitted  to  the  Jury  as  a 
whole;  and,  to  re-examine  any  Juror,  It  is 
first  necessary  to  set  aside  the  submission 
to  the  Jury.  The  Jury  are  then  in  the  con- 
dition' in  wWch  they  were  before  they  were 
sworn.  Appellant,  having  failed  to  avail 
himself  of  the  means  by  which  he  might 
have  made  his  peremptory  challenge  good, 
cannot  now  complain  that  the  court  refused 
to  grant  him  this  privilege,  in  violation  of  the 
proper  procedure.  By  section  1863,  Rev.  St 
185)4  (section  1794,  Rev.  St  1881),  "all  chal- 
lenges for  cause  stiall  be  summarily  tried  by 
the  court  on  the  oath  of  the  party  challenged 
or  other  evidence,  and  shall  be  made  l>efore 
the  Jury  is  sworn."  The  rule  as  to  the  time 
when  a  peremptory  challenge  may  be  taken 
is  the  same.  "Either  party,"  satd  Judge 
Dewey,  in  Beauchamp  v.  State,  6  Blackf. 
299,  "may  challenge  at  any  time  l>etween  the 
appearance  and  the  swearing  of  the  Jury.  1 
Chit  Cr.  Law,  545."  And  see  Munly  v. 
State,  7  Blackf.  593;  Morris  v.  State,  Id.  607; 
Jackson  v.  PIttsford,  8  Blackf.  194;  Wyatt 
V.  Noble,  Id.  507;  1  Bish.  New  Cr.  Proc.  U 
932a,  945.  The  court,  therefore.  In  the  ab- 
sence of  a  motion  to  set  aside  the  submis- 
sion, did  not  err  in  overruling  appellant's 
peremptory  cbalienge;  The  Judgment  is  af- 
firmed. 


ntt  Ind.  W) 
LTNOH  T.  ROSBNTHAL. 
(Supreme  CSourt  of  Indiana.     Feb.  21,  1896.) 

COKTBAOTS  TOR   SaLB  Or    LOTS  —  AlXOTMBSTS  Bt 

Chanob — Public  Poliot — Estoppel. 

1.  A  contract  for  the  sale  of  several  lota  of 
land,  of  unequal  values,  to  several  subscribers, 
which  provides  that  the  subscribers  shall  meet 
and  determine  "by  lot"  the  particular  lot  to  be 
deeded  to  each  respective  suoscriber,  and  stipu- 
lates that  a  certain  lot,  which  had  been  reserved 
as  a  "prise"  lot  is  ''to  be  given  away"  and 
"awarded"  to  some  one  of  the  subscribers  in  like 
manner,  is  void,  as  against  public  policy. 

2.  In  a  suit  to  enforce  such  contract  against 
one  of  the  aubacribers,  defendant  is  not  estopped 
from  exposing  the  vice  of  the  contract  though  lie 
did  not  urge  It  as  a  defense  before  suit  waa 
brought 

Appeal  from  drcult  court,  Adams  county. 

Suit  by  Allen  T.  Lynch  against  Isaac  Ro- 
senthal for  specific  performance  of  a  contract 
for  the  purchase  of  real  eetote.  From  a  Judg- 
ment In  favor  of  defendant,  plaintitT  appeals. 
Affirmed. 

Mann  &  Beatty,  France  &  Merryman,  and 
La  Follette  &  Adair,  for  appellant.  B.  K. 
Irwin  end  J.  Bi.  Bolo,  for  appellee. 

HACKNEY,  O.  J.  This  was  a  suit  by  the 
appellant  against  the  appellee  for  specific 
performanjce  of  a  contract  for  the  purcliase 
of  real  estate.  The  material  features  of  the 
contract  were  that  Lynch  held  a  contract  for 
the  purchase  of  a  tract  of  land  lying  adja- 
cent to  the  corporation  line  of  the  city  of 
Decatur,  in  Adams  county,  which  land  he 
was  about  to  plat  as  an  addition  to  said  city, 
in  accordance  with  a  diagram  then  drawn, 
and  made  a  part  of  the  contract  exhibiting 
64  lots.  The  appellee  and  others  agreed,  sev- 
erally, by  the  express  provisions  of  that  con- 
tract "to  purchase  of  said  first  party  [Lynch] 
the  number  of  lots  Indicated  by  the  number 
placed  opposite"  his  name,  "on  the  follow- 
ing conditions,  to  wit:  The  price  of  said 
lots  shall  be  the  same  as  shown  by  the  an- 
nexed plat"  (the  prices  varying  according  to 
classes  and  locations),  "and  whenever  all  of 
said  Jots  are  sold,  except  the  six  lots  •  •  • 
marked  'Reserved,'  *  *  *  and  the  lot 
marked  To  be  Given  Away,'  then  said  sec- 
ond parties  shall  meet,  and  determine  by  lot 
the  number  of  the  lot  or  lote  to  be  awarded 
to  each  respective  subscrilier,  and  shall  also 
determine,  in  some  manner,  to  be  agreed  up- 
on by  themselves,  the  manner  of  awarding 
the  prize  lot  As  soon  as  said  lote  are 
awarded,  and  it  is  determined  in  whom  the 
respective  ownership  shall  lie,  then  the  said 
Allen  T.  Lynch  shall  make  out  and  deliver 
to  each  party  a  good  and  sufficient  warranty 
deed  for  each  of  said  lote,  to  each  of  said  sub- 
8cril)ers."  It  Is  further  stipulated  that  one- 
half  of  the  purchase  price  for  any  lot  shall 
be  paid  or  secured  when  the  deed  Is  delivered, 
and  the  other  half  when  Lynch  might  build 
and  put  in  operation,  near  the  lote,  a  furni- 
ture factory  of  the  character  therein  de- 
scribed. There  were  85  subscribers,  for  one 
lot  eaclv  the  appellee  beiu(;  one  of  that  num-. 
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ber.  Each  of  tbe  thre«  parajfraphs  of  com- 
plaint alleges  BubecrlptlonB  for  less  than  tbe 
whole  number  of  lots  for  sale  under  said  con- 
tract, and  tbe  walrer  by  all  tbe  parties  of 
any  requirement  to  sell  all  of  sucb  lots;  that 
all  of  tbe  subscribers,  including  the  appellee, 
met  and  determined  by  lot  which  of  the  plat- 
ted lots  should  be  designated  for  conveyance 
to  each  subscriber,  including  a  described  lot 
for  tbe  appellee.  And  it  is  alleged,  in  detail, 
tbat  the  appellant  complied  with  the  require- 
ments of  tbe  contract  on  bis  part;  tbat  he  ex- 
ecuted tbe  required  deed  of  conreyance  to 
tbe  appellee,  and  tendered  It  to  bim,  and  up- 
on bis  refusal  to  accept  it  tbe  same  was 
brought  Into  court  for  him.  To  the  com- 
plaint the  appellee  filed  seven  answers  in 
bar,  tbe  third,  fourth,  fifth,  and  sixth  of 
which  were  sustained,  against  tbe  appellant's 
demurrer,  and  are  here  assigned  as  severally 
Insufficient.  The  third  answer  pleads  that 
all  the  lots  agreed  to  be  sold  were  not  sold, 
and  that  the  stipulation  as  to  the  sale  there- 
of was  not  waived.  This  much  of  the  an- 
swer presents  tbe  same  question  arising  up- 
on tbe  sixth  paragraph  of  answer.  Counsel 
oflTer  no  objection  to  tbe  sufficiency  of  either 
of  these  paragraphs  In  this  respect,  and  we 
observe  no  objection  to  them.  If  all  of  the 
lots  bad  gone  into  the  bands  of  separate, 
bona  fide  purchasers,  their  prospective  value 
would  certainly  have  been  greater  than  If 
but  few  had  been  sold,  and  a  large  number 
left  In  tbe  hands  of  a  single  owner.  But,  in 
addition  to  this  feature  of  the  third  para- 
graph, It  alleges  tbat  after  said  subscriptions 
were  made  the  appellant  and  a  number  of 
»ubscribers  met,  and,  upon  the  suggestion 
and  assistance  of  the  appellant  and  bis  at- 
torney, certain  of  said  54  lots  were  awarded 
to  tbe  subscribers,  severally,  by  placing  the 
nnmbers  of  lots,  severally,  upon  tickets,  and 
placing  them  In  a  box,  and  then  by  placing 
tbe  names  of  tbe  subscribers,  severally,  up- 
on tickets,  and  placing  them  In  another  box, 
whereupon  two  persons,  who  were  blindfold- 
ed, drew  simultaneously  from  the  bofes  a 
name  and  a  number  of  a  lot,  until  all  of  tbe 
names  were  drawn;  tbat  in  each  Instance  the 
lot  whose  number  was  drawn  when  a  name 
was  drawn  was  awarded  to  the  subscriber 
whose  name  was  so  drawn,  and  constituted 
tbe  selection  of  tbe  lot  to  be  conveyed  to 
faUn;  tbat  at  tbe  same  time,  and  In  the  same 
manner,  said  persons  awarded  tbe  prize  lot 
to  one  of  tbe  subscribers,— tbat  Is  to  say, 
they  placed  In  one  box  84  blank  tickets,  and 
1  ticket  marked  "Prize  Lot,"  and  In  the  oth- 
er box  tickets  containing,  severally,  tbe 
names  of  the  subscribers,  and,  as  names 
were  drawn  from  one  box,  tickets  were 
drawn  from  the  other,  until  the  name  of  one 
subscriber  and  tbe  ticket  bearing  the  "Prize 
Lot"  apiieared  simultaneously,  when  that  lot 
was  awarded  to  sucb  subscriber,  and  was 
thereafter  conveyed  by  appellant  to  him. 
Tbe  contract,  and  tbe  manner  of  its  attempt- 
ed execution,  a»  alleged  to  have  been  void. 


as  against  public  poUcy.  Tbe  fourth  an- 
swer alleged  that  the  prices  of  tbe  lots,  as 
marked  upon  the  plat,  were  in  excess  of  tbe 
actual  values  of  tbe  lots,  and  tbat  tbe  appel- 
lant, as  an  inducement  to  persons  to  sub- 
scribe, ofTered  the  chance  of  obtaining  the 
prize  lot  In  addition  to  that  subscribed  for; 
that  appellant  participated  In  the  drawing, 
which  was  described  as  in  tbe  third  para- 
graph. The  fifth  answer  alleged  tbe  stipula^ 
tions  of  tbe  contract  as  to  the  selection  of  the 
lots  subscribed  for,  and  tbe  awarding  of  tbe 
prize  lot;  tbat  tbe  lots  were  not  of  tbe  valnes 
placed  upon  them;  and  tbat  the  values  of 
those  In  any  class  were  variant,  ao  tbat  (xie 
person  drawing  a  lot  at  a  given  price  might 
obtain  (me  of  greater  or  less  actual  value 
than  that  obtained  by  another  subscriber 
drawing  one  of  the  same  price.  Appellanfa 
learned  couns^  have  not  discussed  tiieit  ob> 
jectlons  to  these  answers  separately,  but 
they  have  attained  them  collectively,  as  not 
disclosing  the  invalidity  of  tbe  contract. 
They  will  be  regarded,  therefore,  as  having 
waived  all  other  questions  arising  upon  than. 
The  argument  is  not  made  tbat  contracts 
tainted  with  tbe  vice  of  lottery  schemes  ar» 
enforceable.  That  snch  contracts  are  against 
public  policy,  and  that  those  who  have  enter- 
ed Into  them  shall  have  no  relief,  in  the 
courts,  to  enforce  those  tbat  are  executory,  oi 
to  recover  that  which  has  passed  under  sucb 
as  have  been  executed,  is  without  doubt. 
Const  art  10,  {  8;  Burger  t.  Bloe,  3  Ind. 
127;  Swain  v.  Bnssell,  10  Ind.  438;  Rotbrocic 
V.  Perkinson,  61  Ind.  39;  U.  S.  ▼.  Olney,  1 
Abb.  (U.  S.)  2ra,  Fed.  Cas.  No.  15,918;  Whit- 
ney V.  State.  10  Ind.  404;  Crews  v.  State,  3S 
Ind.  28;  Hudelson  v.  State,  94  Ind.  426; 
Riggs  V.  Adams,  12  Ind.  199;  13  Am.  &  Bng. 
Enc.  Law,  p.  1187;  Rev.  St  1894,  |{  2170-2172 
(Rev.  St  1881,  If  2076-2078).  The  important 
question  here  is  as  to  tbe  character  of  the 
present  contract  Does  it  Infringe  this  prin- 
ciple of  public  policy?  This  inquiry  depends 
upon  what  a  lottery  scheme  is.  In  Hudel- 
son V.  State,  supra,  it  was  held  that  wbere  a 
merchant  with  each  sale  of  merchandise  to 
tbe  value  of  50  cents,  gave  the  purchaser  tbe 
right  to  guess  as  to  the  number  of  beana  in 
a  glass  globe,— the  nearest  gnesser  to  receive 
a  gold  watch,— the  transaction  was  a  lottery. 
The  court  there  quoted  with  approval  sev- 
eral definitions  of  a  "lottery,"  some  of  which 
are  as  follows:  "Whether  the  enterprise 
*  *  *  be  called  a  scheme  of  chance,  a  gift 
enterprise,  or  a  lottery.  It  Is  still  a  scheme  <^ 
chance,  and  In  that  sense  a  lottery  or  gift  en- 
terprise." Lobman  t.  State,  81  Ind.  IS. 
"Where  a  pecuniary  consideration  Is  paid, 
and  It  is  determined  by  lot  or  chance,  accord- 
ing to  some  scheme  held  ont  to  tbe  public, 
what  and  bow  much  be  who  pays  the  money 
Is  to  have  fo."  It  tbat  is  a  lottery."  Hull 
y.  Buggies,  B6  N.  T.  424.  "A  lotteiy  is  a 
scheme  for  the  distribution  of  prlees  by 
chance."  Dunn  v.  People,  40  HL  465.  In 
Bothrock  r.  Perkinson,  supra,  it  was  said: 
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"It  Is  well  settled  in  tbts  state  that  every 
scheme  for  the  dirlsion  or  disposition  of 
property  or  money  by  chance,  or  any  game  of 
hasard.  Is  prohibited  by  law,  and  that  every 
contract  or  agreement  In  aid  of  such  a  scheme 
Is  void,  as  against  public  policy;"  citing,  in 
connection  with  some  of  the  cases  we  have 
cited,  those  of  Higgins  t.  Miner,  18  Ind.  846; 
Thatcher  v.  Morris,  11  N.  Y.  437.  "Lot"  is 
defined  to  be  "a  contrirance  to  determine  a 
quesftion  by  chance,  or  without  the  action  of 
man's  choice  or  will."  Ohavannah  v.  States 
49  Ala.  386;  18  Am.  &  Bng.  Enc.  Law,  p.  1181. 
Webster's  International  Dictionary  defines 
"lot"  as  "anything  used  in  determining  a 
qaestion  by  chance,  or  without  man's  choice 
or  will."  If  the  property  subject  to  distribu- 
tion possesses  unequal  values,  so  that  -one's 
good  or  ill  luck  in  the  scheme  of  distribution 
may  determine  whether  he  shall  receive  more 
or  less  for  his  investment,  the  scheme  is  a 
lottery.  Dunn  v.  Feeble,  40  111.  465.  Nor  Is 
it  less  a  lottery  because  the  person  whose 
property  is  distributed,  or  the  person  who 
pays,  does  not  personally  participate  in  the 
drawing.  Fleming  v.  Bills,  3  Or.  286;  Rlggs 
T.  Adams,  supra. 

By  the  definite  language  of  the  contract  in 
'this  case,  the  lot  which  the  appellee  agreed  to 
purchase  was  to  be  determined  by  lot.  It 
was  to  be  one  of  the  54  parcels,  to  be  desig* 
nated  wholly  by  chance,  and  without  the  will 
or  choice  of  the  appellant  or  the  appellee. 
Whettier  he  was  to  pay  $100  or  $800  was  a 
question  over  which  he  had  no  choice,  and 
the  appelant  was  without  contrc^  Any  ad- 
vantage in  the  selection— by  reason  of  loca- 
tion, character,  size,  or  condition— of  a  lot 
from  any  of  the  various  classes,  as  arranged 
by  the  prices  marked,  waa  not  to  be  deter- 
mined by  the  judgment  of  a  sub8crtl)er  or  the 
seller,  but  depended  wholly  upon  the  chances 
to  be  settled  by  "lot,"  as  the  contract  provid- 
ed. Distribution  by  cliance  was  never  more 
certainly  contemplated,  and,  if  not  so  con- 
templated, the  manner  In  which  the  appellee's 
alleged  purchase  was  determined  was  never 
outrivaled,  as  a  method  of  chance,— not  even 
by  the  guessing  upon  the  number  of  beans  in 
the  globe,  for  in  that  instance  the  person  to  be 
benefited  exercised  his  own  judgment  in  de- 
termining upon  a  number.  The  method 
adopted  was  no  less  objectionable,  as  one  of 
mere  chance,  than  the  methods  of  the  old 
Louisville  Library  Association,  or  the  more 
recent  Louisiana  Lottery.  If  there  had  been 
nothing  in  the  contract  directing  the  choice 
by  lot,  and  the  choice  had  been  made  in  the 
manner  alleged  In  some  of  the  answers,  ev- 
ery objection  would  prevail  against  it  that 
would  obtain  if  the  app^lee  had  been  assign- 
ed a  lot  as  the  result  of  a  game  of  cards,  the 
throwing  of  dice,  or  the  turning  of  the  rou- 
lette. In  any  one  of  these  methods  the  re-, 
suit  depends  entirely  upon  chajice,  and  ex- 
cludes the  exercise  of  the  judgment  In  the 
case  of  Swain  v.  Bussell,  supra,  this  court 
quoted  with  approval  from  State  r.  dftfke^  88 
T.42N.K.no.  14 — 70 


N.  H.  384,  "that  where  a  pecuniary  considera- 
tion is  paid,  and  it  is  determined  by  lot  or 
chance,  according  to  some  scheme  held  out  to 
the  public,  what  the  party  wno  pays  the 
money  is  to  have  for  it,  or  whether  he  is  to 
have  anything,  it  is  a  lottery."  In  the  present 
case  the  subscriber  is  to  get  a  lot  more  or  less 
valuable,  depending  alone  npon  chance;  and 
he  is  to  pay  for  it  a  sum,  more  or  less,  de- 
pending alone  upon  chance.  It  was  further 
said  by  this  court  in  the  case  mentioned,  re- 
ferring to  Den  V.  Shotwell,  28  N.  J.  Law,  470: 
"Wooden  had  divided  a  parcel  of  land  into 
fifty-eight  lots,  of  unequal  value,  from  $50 
to  $600  per  lot,  and  disposed  of  them  at  $76 
each,  and  the  porttcular  lot  of  land  to  which 
each  penon  was  to  receive  a  title  was  deter- 
mined by  lot.  The  supreme  court  of  New 
Jersey  say  this  was.  both  in  form  and  sub- 
stance, a  lottery."  The  difference  between 
that  case  and  the  present  la  merely  in  degree 
of  advantage  or  disadvantage  to  the  parties. 
In  the  amount  to  be  paid,  and  the  proportion- 
ate values  to  be  received,  as  between  those 
who  make  the  payments.  The  method  of  dis- 
tribution in  either  involves  the  objectionable 
feature  of  chance,  upon  which  the  choice  of 
property  of  higher  or  lower  value,  and  greater 
or  less  price,  is  determined  without  the  exer- 
cise of  the  will  and  judgment  of  the  parties. 
The  manner  in  which  the  chances  in  this  case 
were  determined  is  even  more  objectional>le. 
Here  47  lots  were  made  the  subject  of  choice 
for  the  selection  of  but  85  lots,  and  thereby 
added  to  the  objection  of  distributing  85  lots 
by  chance  the  farther  vice  of  placing  the  ap- 
pellant's remaining  12  lots  in  the  scale,  and 
his  ownership,  with  locations,  character,  and 
values,  all  depending  upon  the  result  of  the 
drawing. 

Another  feature  of  the  contract,  and  the 
manner  of  executing  it,  is  in  the  offer  and 
award  of  the  "prize  lot."  Counsel  for  appel- 
lant seek  to  eliminate  this  feature  of  the  con- 
tract, and  to  uphold  that  which  remains,  by 
insisting  that  this  lot  was  a  gift  to  all  of  the 
subscribers,  without  contract  that  it '  should 
go  to  any  one  by  lot  If  this  were  tme,  and 
the  appellee  was  denied  the  benefit  of  that 
part  of  his  contract  by  the  appellant's  con- 
veyance to  one  of  the  subscribers  in  violation 
of  the  contract,  we  are  at  a  loss  to  determine 
how  he  (the  appellant)  Is  In  a  position  to  in- 
sist upon  the  enforcement  of  a  contract  which 
he  has  violated  and  rendered  impossible  of 
complete  execution.  But  we  do  not  agree 
with  this  view  of  the  contract.  It  is  stipu- 
lated that  a  "prize  lot"  is  "to  be  given  away," 
and  is  to  be  "awarded,"  In  a  manner  to  be 
determined.  It  is  not  stipulated  that  all  of 
the  subscribers  shall  become  the  owner  of 
this  lot  nor,  in  fact,  that  any  one  of  them 
shall,  bat  when  the  parties  come  together, 
with  the  knowledge  and  consent  if  not  the 
direct  partlcipancy,  of  the  appellant  the  con- 
tract is  construed  to  mean  that  the  prize  lot 
Is  to  be  awarded  to  some  one  of  the  subscrib- 
OB,  who,  by  the  result  of  chance,  is  proven  to 
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possess  the  luck  to  hare  hla  name  and  the 
"prize  lot"  ticket  drawn  slmultaneoasly. 
This  canstmctlon  of  the  contract  is  ratified 
and  acted  upon  by  the  appellant  in  the  act  of 
conveying  the  lot  to  ttie  lucky  subscriber. 
TtUs  construction  of  the  contract  renders  cer- 
tain that  doubtful  part  of  It  which  omitted  to 
stipulate  the  person  to  whom  and  object  for 
wlilch  the  "prize  lot"  was  to  be  awarded.  It 
was  to  increase  the  interest  of  a  subscriber, 
who,  by  subscribing  for  one  lot,  had  tbe 
chance,  for  the  same  money,  to  get  two  lots. 
We  find,  therefore,  that  lioth  the  contract, 
and  the  maimer  of  attempting  to  comply  with 
its  terms,  were  against  good  morals,  forbid- 
den by  public  policy,  and  void. 

Appellant  insists  tliat  the  lower  court  erred 
in  sustaining  a  demurrer  to  his  reply  to  these 
answers,  in  wUch  reply  he  alleged  that,  -wbea 
he  tendered  appellee's  deed,  it  was  declined, 
not  l)ecauae  the  transaction  was  against  pul>- 
lic  policy,  and  void,  but  for  the  reaaon,  then 
stated  by  liim,  that  appellant  had  not  com- 
plied with  tbe  requirement  of  the  contract  as 
to  the  building  of  a  factory.  Authorities  to 
the  proposition  that  one  may  not  assert  one 
defense  out  of  court,  and  another  in  court,  to 
the  prejudice  of  the  complaining  party,  are 
dted.  We  do  not  stop  to  consider  the  true 
doctrine  of  these  cases.  It  is  enough  to  say 
that  one  who  asks  equity  must  present  clean 
liands  in  which  to  receive  it.  Here  the  ap- 
pellant, from  the  beginning,  had  unclean 
hands.  He  originated,  carried  forward,  and 
in  this  suit  sought  to  enforce,  a  vicious  con- 
tract He  is  in  no  position  to  ask  that  equity 
estop  his  ally  from  exposing  the  vice  of  that 
contract,  the  enforcement  of  wliicfa  public 
morals  forbids.  The  evidence  supports  the 
Judgment  of  the  circuit  court  There  is  no 
error  in  the  record,  and  the  judgment  is  af- 
firmed. 


(14  iDf.  App.  tot) 

BALTIMORE  &  O.  S.  W.  RT.  CO.  r. 

RAGSDALB. 

(Appellate  Oonrt  of  Indiana.     Feb.  19,  1896.) 

CARKIEBS  —  LIYB-StOCE     BHIPMEKTS  —   IiIMITtNO 

LiABiUTT  —  Tims   for   Prbsintino  Ulaik  — 

PlEADINO— DkMORBBR— FBOor  UNDER   QbNBBAL 

Dbniai.— Harmless  Erbur. 

1.  Where  a  complaint  alleges  that  a  horse 
was  injured  in  transit,  and  that  plaintiff  was  dam- 
aged toereby  in  a  certain  sum,  an  allegation  as  to 
the  value  of  the  animiil  was  annecessary. 

2.  A  carrier  cannot,  by  contract,  limit  Its  lia- 
bility for  injury  to  live  stock  to  such  injuries  as 
are  caused  by  gross  negligence.  Ross,  J.,  dis- 
senting. 

3.  A  common  carrier  of  goods  cannot  limit 
the  amount  to  be  recovered  for  injuries  thereto. 
Ross,  J.,  dissenting. 

4.  A  stipulation  by  a  common  .carrier  that 
claims  for  injury  to  goods  must  be  presented  with- 
in 10  days  is  reasonable. 

5.  Where  a  complaint  declares  on  the  com- 
mon-law tiabilitv  of  a  carrier  for  injuries  to  goods 
in  transit,  if  it  appears  that  the  shipment  was 
made  under  a  special  contract  or  bill  of  lading,  no 
recovery  can  be  had. 

6.  A  complaint  declared  on  the  common-law 
liability  of  a  carrier  for  injury  to  live  stodc  and 


the  answer  set  ap  a  general  denial;  and,  in  a  sec- 
ond paragraph,  pleaded  that  the  goods  were  ship- 
ped under  a  special  contract,  containing  a  stipu- 
lation that  claims  for  injuries  must  l>e  presented 
within  10  days;  that  the  claims  were  not  so  pre- 
sented; and  that  the  contract  limited  defendant's 
liability  to  an  amount  less  than  that  claimed  in  the 
complaint.  Held  that  conceding  the  sufficiency 
of  the  second  paragraph,  it  was  harmless  error  to 
sustain  a  demurrer  thereto,  since  the  facts  there- 
in pleaded  could  tisve  been  proved  under  the  gen- 
eral denial.     Ross,  J.,  dissenting. 

7.  Where  a  complaint  declares  on  the  com- 
mon-law liability  ot  a  carrier  for  injuries  to  live 
stock  slimped,  a  claase  in  an  answer  stating  that 
the  liability  was  limited  by  special  contract  to  an 
amount  less  than  that  claimed  In  the  complaint  is 
insufficient  without  an  allegation  that  the  goods 
were  of  no  vaiac. 

8.  Where  the  record  in  an  action  against  a. 
common  carrier  for  injury  to  live  stock  does  not 
contain  all  the  evidence,  and  it  does  not  appear 
from- tbe  evidence  that  any  special  contract  was 
introduced,  it  will  be  presumed  that  a  judgment 
for  plaintifT  was  based  on  defendant's  common- 
law  liability. 

Appeal  from  circuit  cotirt,  Lawrence  coun- 
ty;  R.  W.  Miers,  Judge. 

Action  by  William  Ragsdale  against  the 
Baltimore  &  Oliio  Southwestern  Railway 
Company.  From  an  order  sustaining  a  de- 
murrer to  part  of  the  answer,  and  from  a 
Judgment  for  plalntift,  defendant  appeals. 
Affirmed. 

Gardiner  &  Gardiner  and  R.  N.  Palmer,  for 
appellant.  C.  0.  Watson  and  Watscm  & 
Giles,  for  appellee. 

LOTZ,  J.  Tbe  appellee  shipped  three  hors- 
es over  the  appellant's  railway,  extending 
from  Lawrence  to  Osgood,  within  the  state 
of  Indiana.  One  of  the  horses  was  injured 
In  transit.  This  action  was  brought  to  re- 
cover the  damages  sustained.  The  first  para- 
graph of  complaint  avers  that  the  defendant 
undertook  to  carry  certain  horses  l)elonging 
to  the  plaintiff,  of  the  value  of  $5,000;  that 
the  plaintiff  agreed  to  deliver  the  horses  at 
Osgood  In  good  and  safe  condition;  but  that. 
In  shipping  the  horses,  the  defendant  by  its 
agents  and  servants,  carelessly  and  negligent- 
ly ran  an  engine  and  train  of  cars  against 
the  car  in  which  the  horses  were  l>eing  ship- 
ped, with  such  force  and  violence  that  one 
of  the  horses  was  thrown  upon  the  floor  of 
the  car,  thereby  wounding  and  forever  dis- 
abling such  horse,  to  the  plaintifTs  damage 
In  the  sum  of  fl,500.  The  second  paragraph 
alleges  that  the  plaintiff  shipped  the  horses 
over  defendant's  road,  and  agreed  to  and  did 
pay  a  freight  charge  therefor,  in  c<msidera- 
tlon  of  which  the  defendant  undertook  to 
safely  carry  the  horses  from  Bedford  to  Os- 
good; but  that  the  defendant  did  not  safely 
carry  said  horses,  but  permitted  one  of  them 
'to  become  crippled  and  disabled  whUe  In 
transit  all  without  tbe  fault  of  the  plalntifr, 
and  to  his  damage  in  $1,500. 
■  The  appellant  insists  that  tbe  first  para- 
graph is  bad  because  it  does  not  aver  that  the 
particular  horse  Injured  was  of  any  value, 
and  that  the  second  is  tnd  because  it  does 
not  aver  tliat  any  of  tbe  horses  were  of  any 
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value.  Each  paragraph,  however,  does  aver 
that  a  horse  was  Injured,  and  that  the  plain- 
tiff sustained  damages  on  account  thereof  in 
the  sum  of  $1,500.  The  word  "damages,"  as 
here  used,  imports  a  pecuniary  loss.  To  say 
that  damages  flow  from  an  hijury  done  to 
specific  property  implies  that  the  property 
injured  is  valuable.  The  objections  are  not 
well  taken. 

The  appellant  filed  an  answer  in  two  para- 
graphs. The  first  waa  the  general  denial. 
The  second  averred,  in  substance,  that  the 
horses  were  shipped  In  pursuance  of  a  special 
written  contract  or  bill  of  lading  duly  exe- 
cuted between  th6  plaintiff  and  defendant.  In 
which  it  waa  stipulated,  among  other  things, 
"that  said  company  shall  In  no  case  be  lia- 
ble to  answer  for  damages  on  account  of  ac- 
cident, delay,  loss,  or  injuries  to  said  stock, 
unless  such  accident,  delay,  loss,  or  Injuries 
shall  have  been  caused  by  the  gross  and  wan- 
ton negligence  of  said  company's  agents  or 
servants";  and  that,  in  consideration  of  cer- 
tain risks,  duties,  and  liabilities  assumed  by 
the  shipper,  the  defendant  would  ship  the 
stock  at  greatly  reduced  rates,  of  which  the 
plalntur  elected  to  avail  himself.  And  it  was 
further  stipulated  "tliat,  in  case  of  any  loss 
or  damage  on  its  line  for  which  the  party  of 
the  first  part  may  be  responsible  under  this 
contract,  such  responsibility  shall  be,  and  is 
hereby,  limited  to  f  100  for  each  hoi-se,  mule, 
or  Jack.  •  •  •  Said  sums  are  agreed  upon 
as  a  maximum  valuation  of  the  stock  ship- 
ped. But  In  no  case  shall  this  company  be 
liable  for  a  greater  amount  than  the  actual 
value  of  the  animal  at  the  time  and  place  of 
sliipment.  And  all  loss  and  damage  which 
may  occur  to  said  stock,  from  whatever  cause, 
for  which  claim  Is  not  made  In  writing  with- 
in ten  days,  and  before  said  stock  is  mingled 
with  other,  to  the  general  freight  agent  of  the 
party  of  the  first  part,  is  hereby  released  and 
forever  discharged;  and  no  action  on  this  con- 
tract or  to  recover  damages  on  account  of  de- 
lay or  loss  or  injuries  to  said  stock  shall  be 
brought  after  six  months  from  the  date."  It 
is  fiuther  averred  that  no  claim  In  writing 
was  made  within  10  days,  nor-  at  any  time. 
The  pleading  concludes  by  asking  that  the 
plaintiff  take  nothing,  and  the  defendant  re- 
cover his  costs.  A  demurrer  for  want  of 
facts  was  sustained  to  this  paragraph,  and 
this  Is  one  of  the  errors  assigned. 

It  Is  the  law  In  this  state  that  a  common 
carrier  caimot,  by  contract,  screen  himself 
from  liability  growing  out  of  bie  own  negli- 
gent or  tortious  conduct,  or  that  of  his  agents 
or  servants.  Such  contracts  are  against  pub- 
lic policy,  for.  If  permitted,  they  might  put 
an  end  to  all  liability,  and  encourage  care- 
lessness. Railway  Co.  v.  Selby,  47  Ind.  471; 
Wood,  R.  R.  1885.  Nor  can  the  carrier  in 
such  cases  limit  the  amount  of  the  recovery 
(Railroad  Co.  v.  Wynn,  88  Tenn.  330,  14  S. 
W.  311),  although  he  may  agree  with  the 
shipper  beforehand  upon  the  value  of  the 
property,  which  value  shall  be  conclusive  as 


to  the  carrier's  liability  In  case  the  goods  are 
lost  (Hart  v.  Railroad  Co.,  112  U.  B.  331,  6 
Sup.  Ct  151).  There  :jre  also  cases  which 
hold  that  if  the  bill  of  lading  contains  a  pro- 
vision fairly  entered  into,  limiting  the  car- 
rier's liability  at  a  given  sum  for  each  of  sev- 
eral animals,  and  such  limitation  Is  based  up- 
on a  reductlcm  in  the  charge  made  for  the 
transportation,  such  limitation  is  valid,  al- 
though the  actual  value  of  each  animal  is 
much  larger  and  the  loss  is  the  result  of  the 
carrier's  negligence.  Railway  Co.  v.  Weak- 
ly, 50  Ark.  397,  8  S.  W.  134;  Squire  v.  Rafl- 
road  Co.,  98  Mass.  239;  Railroad  Co.  v.  Payne, 
86  Va.  481,  10  S.  B.  749.  Whether  or  not 
this  rule  prevails  In  this  state.  It  Is  unneces- 
sary for  us  to  determine  In  the  decision  of 
this  case.  The  carrier  may  also  lawfully  stip- 
ulate that  any  claim  for  damages  growing  out 
of  the  carrier's  negligence  shall  be  made  with- 
in a  reasonable  time,  and  10  days  has  been 
held  to  be  a  reasonable  time.  Case  v.  Rail- 
way Co.,  11  Ind.  App.  617,  39  N.  B.  426. 
The  paragraph  of  answer  under  conslderatlmi 
states  a  good  defense  In  so  fttr  as  It  pleads  a 
special  contract  In  bar  of  the  implied  or  com- 
mon-law liability  declared  on  in  the  com- 
plaint; and  this  rule  applies  to  each  stipula- 
tion and  its  breach.  It  is  also  good  In  so  far 
as  it  pleads  that  no  claim  in  writing  was 
made  within  10  days.  But  in  so  far  as  It  at- 
tempts to  plead  a  limitation  upon  the  liabili- 
ty of  flOO  it  is  Insufficient,  for  It  purports  to 
answo-  the  whole  complaint,  and  to  defeat  a 
recovery  entirely.  It  Is  not  averred  that  the 
horse  Injured  was  of  no  value.  A  full  de- 
fense founded  upon  this  clause  of  the  contract 
cannot  be  good,  unless  It  avers  that  the  prop- 
erty Injured  was  of  no  value,  for  it  admits 
a  partial  liability. 

Conceding  that  the  paragraph  was  sufBcIent, 
was  it  reversible  error  to  sustain  a  demurrer 
to  it?  The  complaint  declares  upon  the  com- 
mon-law liability.  It  did  not  declare  upon 
the  special  contract,— the  bill  of  lading.  It 
seems  to  be  settled  by  the  decisions  In  this 
state  that  if  the  shipper  declares  upon  an  im- 
plied contract  or  the  common-law  .liability, 
and  it  appears  that  the  shipment  was  made 
In  pursuance  of  a  special  contract  or  bill  of 
lading,  he  must  fail.  The  moment  it  appears 
that  the  contract  is  a  special  one,  and  not 
an  implied  one,  there  Is  a  fatal  variance,  and 
it  would  be  tlie  duty  of  the  court  to  instruct 
or  find  for  the  defendant.  Railway  Co.  v. 
Forsythe,  4  Ind.  App.  326.  29  N.  B.  1138; 
Hall  V.  Pennsylvania  Co.,  90  Ind.  459.  The 
defendant  may  show  under  the  general  denial 
that  It  Is  not  liable  upon  an  Implied  contract, 
but  that  the  obligation  arose  out  of  a  special 
contract.  It  was  so  expressly  ruled  by  this 
court  hi  Cram  v.  Yundt  (Ind.  App.)  40  N.  B. 
79. 

The  action  was  not  on  the  special  contract 
Was  it  therefore  necessary  to  answer  this 
breach  specially?  If  so,  then  it  was  reversi- 
ble error  to  sustain  the  demurrer.  But,  as 
we  have  seen,  a  special  contract  of  Itself  de- 
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feats  the  action,  without  more.  The  lO-daya 
limitation  Is  a  special  contract;  the  release 
from  liability  la  a  special  contract  The  mo- 
ment It  was  made  to  appear  that  there  was  a 
special  contract  the  plaintiff  wonld  have  been 
defeated,  without  reference  as  to  whether  he 
had  complied  with  these  stipulatlonB.  It  was 
not  necessary,  therefore,  to  specially  plead 
these  stipulations,  and  their  breach  In  order 
that  the  defendant  migrht  avail  Itself  of  this 
defense.  It  could  be  given  under  the  general 
denlaL  The  second  paragraph  did  not  con- 
tain anything  but  what  might  have  been  giv- 
en under  the  general  denial.  It  was  not  re- 
versible error  to  sustain  the  demurrer  to  It 
The  appellant  was  not  harmed  thereby,  for  It 
could  have  made  the  same  proof  under  anoth- 
er paragraph.  The  record  does  not  contain 
the  evidence  In  full;  only  the  brief  notes 
made  by  the  presiding  Judge  are  embodied  In 
It  It  does  not  appear  from  this  evidence  that 
any  special  contract  or  bill  of  lading  was 
given  In  evidence.  There  being  a  failure  to 
show  a  special  contract  the  recovery  must  be 
presumed  to  have  been  upon  the  common-law 
liability. 

Several  objections  ate  made  to  the  special 
findings  of  the  court,  but  the  findings  are 
sufficient  to  support  a  Judgment  upon  the  com- 
mon-law liability.  We  find  no  reversible  et- 
ror  In  the  record.    Judgment  afllrmed. 

ROSS,  J.  (dissenting).  The  appellee,  in  his 
complaint  seeks  to  recover  damages  from  the 
appellant  for  a  breach  of  its  common-law 
duty,  as  a  common  carrier  for  hire.  In  the 
transportation  of  a  horse. 

The  appellant  In  addition  to  an  answer  of 
general  denial,  filed  a  special  answer,  aa  fol- 
lows: 

"The  defendant  farther  answering,  and 
each  paragraph  thereof,  says:  That  on  the 
27th  day  of  July,  1894,  the  plaintiff  did  ship 
by  the  defendant's  road  three  certain  horses, 
from  the  station  at  Bedford,  Indiana,  to  Os- 
good, Indiana,  a  station  on  defendant's  line  In 
Ripley  county,  Indiana.  That  the  plaintiff  and 
defendant  entered  into  a  written  contract  at 
the  time' the  said  three  horses  were  shipped 
from  Bedford,  Indiana,  to  Osgood,  Indiana, 
whereby  the  terms  gf  said  contract  the  plains 
tiff.  In  consideration  of  the  reduced  rates  for 
shipping  the  said  three  horses,  the  plaintiff 
agreed  that  the  defendant  in  no  case  should 
be  liable  to  answer  In  damages  for  or  on  ac- 
count of  accident  delay,  loss,  or  injury  to  the 
said  stock.  A  copy  of  the  said  contract  la 
filed  herewith,  and  made  a  part  of  the  an- 
swer, and  marked  'Exhibit  A.' 

"'Exhibit  A.  Ohio  and  Mississippi  Rail- 
way. Live-Stock  Contract  Bedford,  Indi- 
ana, Station,  July  27th,  A.  D.  1884.  It  Is 
hereby  agreed  by  and  between  the  Ohio 
and  BUssIsslppl  Railway  Company,  party  of 
the  first  part  and  William  Ragsdale,  party  of 
tbe'seccmd  part  that  the  party  of  the  first 
part  wIU  carry  live  stock  without  limiting 
its  liabilities,  by  contract;   and  that  where 


certain  risks,  duties,  and  liabilities  are  as- 
sumed by  the  shippers,  as  hereinafter  speci- 
fied. It  will  forward  the  same  at  greatly  re- 
duced rates,  and  guaranty  that  the  freight 
thereon  from  the  iwlnt  of  shipment  to  the 
point  of  destination  shall  not  exceed  the  rate 
of  $16  per  car.  It  Is  further  agreed  that  In 
this  Instance  the  party  of  second  part  electa 
to  avail  himself  of  the  reduced  rates,  and  has 
delivered  on  the  cars  of  the  party  of  the  first 
part  the  following  described  live  stock,  to 
wit: 


ConslfCnee   and 
Dastinatloa. 

Description  fit 
Stock. 

Car  Nnmbers. 

Wm.  Ramdale. 
Oasood,  Ind. 

Shorata. 

(11^7.) 

(B.4a) 

CliarBW,  I- 


Pald  «1«.M. 


—"'And  in  consideration  of  the  same  being 
shipped  at  said  reduced  rates,  and  of  said 
guaranty,  it  Is  further  agreed:  First  That 
the  party  of  the  first  part  shall  transport 
said  stock  over  the  line  of  Its  railway  to  its 
destination  If  the  same  be  on  Its  line  of  rail- 
way, to  be  there  delivered  to  the  consignee 
or  his  order,  or,  if  the  point  of  destination  be 
beyond  the  line  of  its  railway,  with  some 
carrier  whose  line  forms  a  pert  of  the  route 
to  destination,  it  being  expressly  understood 
and  agreed  that  the  liability  of  this  railway 
shall  cease  when  said  property  shall  be  de- 
livered by  this  company  to  such  connecting 
carrier.  Second.  The  party  of  the  second 
part  agrees  that  said  company  shall  in  no 
case  be  liable  to  answer  for  damages  on  ac- 
count of  accident  delay,  loss,  or  injuries  to 
said  stock,  unless  such  accident  delay,  loss, 
or  Injuries  shall  have  been  catised  by  the 
gross  and  wanton  negligence  of  said  com- 
pany's agents  or  servants.  Third.  Said  com- 
pany agrees.  If  the  shipment  consists  of  <me 
or  more  cars  of  stock  belonging  to  one  owner, 
to  carry  free  on  the  train  with  said  stock,  to 
take  care  of  the  same,  the  persons  named,  not 
to  exceed  one  man  for  one  car  or  more,  two 
men  for  four  cars  or  more,  and  three  men  for 
eight  cars  or  more.  No  person  shall  be  so  car- 
ried except  the  owner  or  his  employe  or  em- 
ployes, who  shall  have  first  his  or  their  name 
or  names  In  Ink,  on  this  contract,  and  on  a 
duplicate  hereof,  at  the  place  Indicated  there- 
for, and  in  the  presence  of  the  agent  by  whom 
this  agreement  is  signed.  And  it  is  under- 
stood that  said  owner,  his  employ^  or  em- 
ployes, so  signing  this  contract  shall  be  car- 
ried at  their  own  risk  of  personal  injury,  ex- 
cept when  caused  by  the  gross  negligence  or 
willful  misconduct  of  the  party  of  the  first 
part  In  forwarding  the  train  with  said  stock; 
this  contract  entitling  them  to  ride  on  such 
train  only.  And  the  party  of  the  second  part 
so  shipping  one  or  more  cars  of  stock  as 
aforesaid  agrees  that  he  will  load  and  unload 
the  same  at  his  own  risk  and  expense,  take 
the  entire  care  and  control  of  it  on  the  trip, 
feed  and  water  It  at  his  own  risk  and  ex- 


Digitized  by 


Google 


lud.) 


BALTIMOWE  &  O.  S.  W.  «Y.  CO.  v.  UAGSDALE. 


1109 


pense  !n  case  of  delay  from  any  canae  what- 
ever, and,  at  proper  Interrals  on  the  route, 
see  that  the  cars  are  In  good  condition,  prop- 
erly loaded,  and  securely  fastened,  and  that 
he  does  and  will  assume  all  risk,  and  agrees 
that  the  party  of  the  first  part  shall  not  be 
held  responsible  for  any  loss  or  damage 
which  may  occur  In  loading,  forwarding,  or 
unloading  sai^  stock,  either  from  OTerload- 
ing,  heat,  sutlocation,  disease,  weakness,  get- 
ting down  or  injured  or  killed  in  the  cars, 
Ttclousness,  injuring  or  killing  each  other, 
want  of  care,  food  or  water,  remaining  too 
long  In  the  cars,  escapes  from  any  cause,  de- 
lays caused  by  fire,  storm,  obstruction  of 
track,  broken  rails,  failure  of  machinery  or 
cars,  want  of  feed,  or  any  other  cause  inci- 
dent to  railroad  transportation,  except  fraud 
or  gross  negligence  in  forwarding  the  particu- 
lar cars  in  which  said  stock  is  loaded.  And 
If  such  owner  or  his  employ^  or  employes,  be- 
ing entitled  to  accomi)any  the  stock,  fail  to 
do  so,  the  shipment  shall  be  In  all  respects 
at  the  owner's  risk,  in  the  same  manner  as 
if  he  or  they  had  accompanied  It  And  if,  in 
such  case,  after  signing  this  contract,  the 
owner,  his  employ^  or  employes,  abandon  the 
stock  either  before  or  after  it  has  left  the 
station,  without  first  girlng  notice  in  writing 
to  the  agent  signing  this  contract  of  their  in- 
tention to  do  so,  said  owner  will  be  charged, 
and  agrees  to  pay  first-class  rates  per  one 
hun4red  pounds  on  the  shipment,  such  extra 
charge  in  no  respect  to  affect  or  alter  the 
terms  and  conditions  of  this  contract.  But 
In  no  case  shall  this  company  be  obliged  to 
cany  one  or  more  cars  of  horses  or  mules, 
unless  the  same  are  accompanied  by  the  own- 
er, his  employ^  or  employes.  Fourth.  This 
company  does  not  agree  to  transport  live 
stock  by  any  particular  train,  within  any 
specified  time,  nor  in  time  for  any  particu- 
lar market;  nor  is  it  to  be  responsible  for 
any  loss  or  damage  occurring  by  refusal,  fail- 
ure, or  inability  of  a  connecting  line  to  re- 
ceive and  forward  the  stock  after  tender  of 
delivery.  Actual  delivery  to  this  company 
shall  not  commence  until  the  stock  is  placed 
In  the  car,  and  its  responsIhiUty  shall  cease 
upon  delivery  of  the  car  at  the  station  to 
which  consigned.  And  It  Is  further  agreed 
that  the  consignor  and  consignee  shall  load 
and  unload  the  stock;  and,  if  a  whole  car 
be  used,  the  owner  shall  first  examine  it; 
and,  if  be  accepts  it,  this  company  shall  not 
be  held  liable  for  any  loss  or  damage  occa- 
sioned by  defects  in  its  construction  or  condi- 
tion. Fifth.  It  is  further  agreed  that,  in  case 
of  any  loss  or  damage  on  its  line  for  which 
the  party  of  the  first  part  may  be  responsible 
under  this  contract,  such  responsibility  shall 
be,  and  Js  hereby,  limited  to  $100  for  each 
horse,  mule,  stallion,  or  jack;  $75.00  for  each 
cow,  steer,  or  bull;  $15.00  for  each  fat  hog  or 
fat  calf;  and  $5.00  for  each  sheep,  lamb,  stock 
hog  or  stock  calf.  And,  if  a  full  car  of  stock 
be  shipped,  the  total  responsibility  of  the 
company  for  the  same  la  limited  to  $1,200. 


Said  snnui  are  agreed  upon  as  a  maximnm 
valuation  of  the  stock  shipped. .  But  in  no 
case  shall  this  company  be  liable  for  a  great- 
er amount  than  the  actual  value  of  the  ani- 
mal at  the  time  and  place  of  shipment.  And 
all  loss  and  damage  which  may  occur  to  said 
stock,  from  whatever  cause,  for  which  claim 
is  not  made  in  writing  within  ten  days,  and 
before  said  stock  ia  mingled  with  each  other, 
to  the  general  freight  agent  of  the  party  of 
the  first  part  is  hereby  released  and  forever 
discharged;  and  no  action  on  this  contract,  or 
to  recover  damages  on  account  of  delay  or 
loss  or  injuries  to  said  stock,  shall  be  brought 
after  stz  months  from  this  date.  The  party 
of  the  second  part  further  agrees  that  be 
fully  understands  and  aasents  to  the  terms  of 
this  contract,  and  that  the  same  shall  apglj 
to  each  and  every  one  of  the  carriers  in  the 
route  to  destination.  In  witness  whereof,  the 
parties  hereunto  set  their  hands  and  seals,  In 
duplicate,  the  day  and  year  above  written. 
The  Ohio  and  Mississippi  Hallway  Co.,  by  O. 
M.  Agnew,  [Seal.]  Agent  for  O.  &  M.  By. 
Co.  Wm.  Ragsdole.  [SeaL]  Owner  and  Ship- 
per.' 

"Anditwasfurtherstipulatedandagreed  t^ 
the  terms  of  this  said  contract  that  in  case  of 
any  loss  or  damage  on  its  line,  for  which  ths^ 
defendant  would  be  liable  or  responsible,  such 
responsibility  shall  be  limited  to  $100  for  each 
horse,  mule,  or  stallion;  and  defendant  says 
that  it  did  carry  and  deliver  the  said  horses 
to  the  point  of  destination  in  a  good  and  safe 
condition,  by  and  under  the  terms  of  ita  said 
written  contract  with  plaintiff,  made  and  en- 
tered Into  on  the  27th  day  ot  July,  1894,  here- 
in before  mentioned.  And  defendant  further 
says  that,  by  the  terms  of  the  said  written 
contract,  it  was  stipulated  and  agreed  that  for 
all  loss  or  damages  to  the  stock,  from  whatso- 
ever cause,  for  which  claim  was  not  made  In 
writing  within  ten  days,  and  before  the  stock 
was  mingled  with  other,  to  the  general  freight 
agent  of  the  comiKiny,  the  defendant  should  be,, 
and  Lb,  forever  released  and  discharged  from 
liabili^.  And  defendant  says  that  no  claim 
in  writing  was  made  to  the  general  freight 
agent  of  the  company  of  defendant  within 
ten  days  from  the  time  of  the  allied  injury 
to  the  said  horse,  nor  has  any  claim  of  any 
kind  ever  been  made  in  writing  to  the  general 
freight  agent  of  the  defendant  company.  And 
defendant  says  that  the  horse  moitloned  in 
plaintiff's  complaint  is  one  of  the  three  horses 
mentioned  and  set  out  in  the  written  c<mtrax;t- 
herewith.  And  the  defendant  says  that  in 
writing  the  said  contract,  on  the  27th  day  of 
July,  1884,  there  was  a  mutual  mistake  which 
occurred  at  the  time  of  writing  the  same;  that 
the  contract  was  made  between  the  plain- 
tiff and  defendant,  but  that  In  writing  the 
same  out,  and  reducing  the  same  to  writing, 
the  agent  of  this  company  inadvertently  and 
by  mistake  omitted  to  erase  the  words  'Ohio 
and  Mississippi'  from  said  contract,  and  in- 
sert the  words  "Baltimore  and  Ohio  South- 
western'; that  It  was  the  intmtion  of  the  par- 
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ties  to  insert  'Baltimore  and  Ohio  Southwest- 
ern,' bnt  by  mutual  mistake  they  were  omitted. 
And  defendajit  as^a  that  the  mistake  In  said 
contract  be  corrected,  and  that  said  contract 
be  made  to  conform  to  the  intention  of  the 
parties,  and  tie  made  to  read  'Baltimore  and 
Ohio  Southwestern'  wherever  the  same  now 
reads  'Otilo  and  Mississippi'  And  defendant 
says  tliat  the  Ohio  and  Mississippi  Railway 
had  but  recently  been  consolidated  with  the 
defendant's  road  under  the  name  and  style  of 
the  'Baltimore  and  Ohio  Southwestern  Rail- 
way Company,'  and  that  the  agent  of  defend- 
ant at  Bedford,  Indiana,  in  writing  and  sign- 
ing the  name  to  the  said  contract,  tlirougb 
force  of  habit  and  by  mistake,  allowed  the 
name  of  'Ohio  and  Bfisslsslppi  Railway  Com- 
pany' to  remain  to  said  contract,  and  signed 
the  same  as  the  Oliio  and  Mississippi  Rail- 
way Company,  when  he  Intended  to,  and  did 
Intend  at  the  time  to,  bat  by  mistake  and 
force  of  habit  did  put  the  said  Ohio  and  Mls- 
Blsslppl  Railway  Company  name  instead  of 
the  name  of  defendant,  as  was  Intended; 
tliat,  at  the  time  said  contract  was  executed, 
there  was  no  Ohio  and  Mississippi  Railway 
Company  In  Lawrence  county,  nor  in  the 
state  of  Indiana,  the  said  company  having 
been  consolidated  with  the  defendant  com- 
paaj  prior  to  the  signing  of  the  said  con- 
tract; that  said  contract  is  the  contract  of 
the  plalntifC  and  defendant,  made  by  them  at 
the  time  the  said  horse  was  so  shipped,  as  set 
out  in  complaint,  and  Is  the  contract  upon 
which  and  by  virtue  of  which  said  horse  was 
so  shipped  by  tbe  plaintiff  on  defendant's 
road,  and  was  treated  by  the  plaintiff  and  de- 
fendant as  the  contract,  and  acted  upon  as 
the  contract  between  them,  and  the  plaintiff 
accepted  the  same  as  the  contract,  aad  paid 
thereon  all  that  was  due  this  defendant,  to 
wit,  the  sum  of  sixteen  dollars,  and  accepted 
the  same  as  the  contract  between  the  plaintiff 
and  defendant,  and  acted  upon  the  same,  .and 
did  ship  his  stock  upon  the  same,  and  paid 
money  upon  the  same.  Wherefore  defendant 
says  that  the  plaintiff  should  take  nothing, 
and  defendant  asks  judgment  for  costs,  and 
that  the  plaintiff  be  estopped  from  prosecut- 
ing this  action  further,  and  that  the  costs 
herein  be  taxed  to  the  plaintiff." 

To  this  answer  a  tlemurer  for  want  of  facts 
was  sustained. 

The  majority  of  the  court,  while  admit- 
ting that  the  answer  states  a  good  defense 
to  plaintiff's  cause  of  action,  hold  that  the 
error  in  sustaining  the  demurrer  thereto  was 
harmless,  upon  the  theory  that  appellant 
could  have  proven  the  defense  thus  plead- 
ed under  its  answer  of  general  denial.  It 
is  so  well  settled  that  it  seems  hardly  nec- 
essary to  cite  authorities  that  if  a  shipper 
sues  a  common  carrier  for  the  breach  of  its 
common-law  duty,  and  the  evidence  discloses 
that  the  freight  was  accepted  and  carried  un- 
der a  special  contract,  he  cannot  recover. 
Railway  Co.  v.  Porsythe,  4  Ind.  App.  326,  29 
N.  E.  1138;    Railway  Ca  v.  Bennett,  89  Ind. 


457;  HaS  r.  Pennsylvania  Co.,  00  Ind.  4S9; 
Bartlett  v.  Railway  Co.,  94  Ind.  281.  It  may 
be  conceded  that  it  la  usually  the  rule  that, 
under  a  general  denial,  tho  defendant  may 
prove  any  fact  that  negatives  the  allegations 
of  the  plaintiff's  complaint  When  that  Is 
true.  If  the  defendant  pleads  specially  any 
defense  which  he  Is  entitled  to  prove  under 
the  general  denial  also  pleaded,  it  will  be 
harmless  error  to  sustain  a  demurrer  to  such 
special  answer.  "An  answer' of  general  de- 
nial controverts  the  material  allegations  of 
the  complaint  or  the  paragraph  thereof  to 
which  the  answer  is  addressed.  If  a  fact 
constituting  a  -  defense  would  tend  to  nega- 
tive a  material  allegation  of  the  complaint,  it 
need  not  be  specially  pleaded;  otherwise,  it 
is  new  matter,  and  should  be  pleaded  spe- 
cially." Railway  Co.  v.  Racer,  5  Ind.  App. 
209,  31  N.  E.  853. 

Under  the  allegations  of  bis  complaint,  the 
appellee  was  entitled  to  recover  when  he  bad 
proven  that  the  appellant  had  accepted  his 
horses  to  be  shipped  from  Bedford  to  Osgood; 
that  they  were  In  good  condition  when  deliv- 
ered to  appellant  aboard  its  car;   and  that, 
upon  their  arrival  at  Osgood,  one  was  injured, 
showing  the  extent  of  injury  and  depreciatlcm 
in  Its  value  on  account  thereof.     This  would 
establish  the  appellant's  liability  as  a  car- 
rier under  an  Implied  contract,  such  as  the 
law  imputes  when  no  special  contract  of  car- 
riage is  entered  into,  and  under  which*  the 
law  imposes  certain   defined  duties,   among 
which  is  the  duty  to  carry  safely.     Having 
declared  uiion  the  violation  of  a  duty  of  the 
appellant  as  a  common  carrier,  proof  that  the 
stock  was  accepted  and  shipped  under  a  spe- 
cial contract  would  be  to  negative  the  fact 
that  it  was  accepted  and  shipped  under  an 
implied  contract.     But  proof  that  appdlee  had 
released  his  claim  would  not  be  a  negation  of 
any  material  allegation  of  the  complaint,  any 
more  than,  in  a  suit  to  foreclose  a  mortgage, 
proof  that  the  plaintiff  had  released  his  mort- 
gage, or,  in  a  suit  on  a  note,  proof  that  it  had 
been  paid,  would  be  a  denial  of  their  execu- 
tion.    "Under  a  mere  denial  of  any  allega- 
tion, no  evidence  shall  be  Introduced  wbicb 
does  not  tend   to  negative  what  the  party 
making  the  allegation   Is  bound   to  prove." 
Section  377,  Rev.  St.  1881  (section  380,  Bums' 
Rev.  1894).   And  the  supreme  court,  in  Pfaf- 
fenbeiger  v.  Platter,  98  Ind.  121,  referring  to 
the  above  section  of  the  statute,  says:     "This 
court.  In  construing  the  provision  of  the  stat- 
ute alK>ve  cited,  and  similar  provisions  in  for- 
mer statutes,  has  often  held  that  evoy  fact 
which  goes  to  'defeat  the  cause  of  action,  and 
which  the  plaintiff  is  not  bound  to  prove  in 
order  to  make  out  his  case,  must  be  alleged 
in  the  answer.     Baker  v.  Kistler,  13  Ind.  83; 
Hubler  v.  PuUen,  9  Ind.  273;    Express  Co.  v. 
DameU,  31  Ind.  20;    Railroad  Co.  v.  Orr,  84 
Ind.  50;    Hill  V.  Hagaman,  84  Ind.  287."    In 
the  case  of  Telegraph  Co.  v.  Scircle,  103  Ind. 
227,  2  N.  E.  604,  the  appellee  sued  to  recover 
for  a  failure  to  deliver  a  message  promptly. 
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He  recorered  judgment  in  tb«  court  below, 
jud,  apon  appeal,  one  of  tbe  spedflcatliMU  of 
«iTor  aasigned  called  in  qnestioii  the  mlins  on 
Appellant's  motion  for  a  new  triaL  In  con- 
sidering tbis  qnecrtlMi,  the  conrt  say*:  "It  is 
«aatended  that  the  flndinx  of  the  trial  conrt  ia 
wrong  upon  the  evidence,  for  the  reason  that 
it  appears  that  the  claim  was  not  presented 
within  the  time  limited  by  the  contract,  and 
we  are  referred  to  the  cases  of  Telegraph  C!o. 
r.  Jones,  95  Ind.  228;  Telegraph  Co.  v.  Pen- 
dleton, 95  Ind.  12;  Telegraph  Co.  t.  McKin- 
ney,  5  Tex.  Law  Rev.  173;  Telegraph  Oa 
w.  Pens,  2  Tex.  Law  Eev.  276;  Young  v.  Tele- 
graph Co.,  65  N.  Y.  163:  and  Heimann  v. 
Telegraph  Co..  67  Wis.  662.  16  N.  W.  82. 

We  do  not  question  the  soundness  of  the 
general  doctrine  that  a  mle  of  a  telegraph 
coriwration  malrlng  a  reasonable  regnlation 
as  to  the  time  within  which  claims  shall  be 
presented  is  valid,  but  we  do  not  believe  that 
the  mle  can  avail  in  an  action  to  recover  a 
statutory  penalty,  unless  the  defense  is  spe- 
cially pleaded.  A.  defense  founded  upon  a 
corporate  rule  limiting  the  time  within  which 
claims  shall  be  presented  is  an  afllrmative  de- 
fense, and  not  available  under  the  general 
denial  Where  an  action  is  founded  on  a  stat- 
nte,  all  the  facts  that  a  plaintift  need  allege 
-or  prove  are  such  as  bring  the  case  within 
the  statute;  and,  where  a  defendant  relies  up- 
on a  defense  which  confesses  and  avoids  the 
-case  made  by  the  complaint,  he  must  plead  It 
specially.  It  would  be  a  plain  violation  of  the 
letter  and  spirit  of  our  Code  to  permit  such  a 
.defense  as  that  now  urged  to  be  made  avail- 
able under  the  general  denial,  and  it  would 
Also  be  in  open  hofltlllty  to  a  long  line  of  de- 
cisions. As  there  was  no  afllrmative  answer 
in  this  case,  the  defense  that  the  appellant 
.here  urges  is  unavailing.  Telegraph  Co.  v. 
•TmmbuU,  1  Ind.  App.  121,  27  N.  E.  3ia  In 
the  case  of  Railway  Co.  v.  Racer,  supra,  the 
■second  paragraph  of  the  complaint  declared 
upon  the  lallroad  company's  violation  of  a  du- 
ty It  owed  as  a  common  carrier,  namely,  to 
carry  without  unnecessary  delay,  and  not  up- 
■on  a  special  contract  To  this  paragraph  of 
the  complaint  the  company  answered  that  it 
had  sufficient  equipment  to  carry  all  stock 
that  was  ordinarily  offered  for  transportation, 
but  that,  at  the  time  complained  of,  there 
was  an  unusual  demand  for  cars,  and  on  that 
.account  it  was  not  able  to  furnish  cars  and 
■hip  the  appellant's  stock  as  soon  after  de- 
mand for  cars  as  was  its  custom,  but  that  It 
did  furnish  the  cars  and  transport  tbe  stock 
.as  soon  as  it  was  able  to  do  so,  not  interfere 
ing  with  the  rights  of  others  at  other  places 
who  had  demanded  cars  and  offered  their 
stock  for  shipment  before  the  appellee  had. 
In  the  court  below,  a  demurrer  was  sustained 
to  this  answer,  and  on  appeal  this  court  held 
that  the  ruling  was  erroneous,  although  the 
.appellant  had  in  an  answer  of  general  denial 
which  required  the  appellee,  under  the  alle- 
gations of  his  complaint,  to  prove  nineces- 
.aary  delay  in  transporting  the  stock.    All  of 


my  coDeagnea  who  concor  In  the  prevafflns 
opinion  agree,  I  believe,  that  the  second  paz>- 
agraph  of  appellant's  answer  ia  good,  in  that 
It  sets  up  a  waiver  by  appellee  of  his  right 
of  action,  because  he  made  no.  claim  therefor 
In  writing  in  10  days  after  the  horse  was  in- 
jured; the  only  difference  between  us  being 
that  they  think  the  error  in  sustaining  tbe  de- 
murrer thereto  was  harmless  because  tbe  ap- 
pellant already  had  In  an  answer  of  general 
dental,  while  I  think  the  error  harmful  be- 
cause the  defense  pleaded  specially  was  not 
admissible  under  the  general  denlaL  In  Case 
y.  Railway  Ca.  U  Ind.  App.  617,  39  N.  E. 
426,  the  plaintiff  (appellant)  sued  the  defend- 
ant (appellee)  upon  a  special  contract  of  cai^ 
rlage,  In  which  appellant  agreed  that,  if  any 
injury  or  loss  occurred  to  the  stock  in  tiane- 
portatlon,  the  appellee  should  not  be  liable 
therefor  onless  he  presented  to  it  a  4dalm 
therefor  within  10  days  from  the  tibme  of  tbe 
removal  of  the  stock  from  the  car;  and  tbe 
court  held  that  the  agreement  on  appellant's 
part  to  present  a  claim  to  appellee  within  10 
days  from  the  time  he  removed  his  .stock  from 
the  car,  or  waive  his  right  therefor,  was  not 
only  reasonable,  but  that,  in  a  suit  upon  the 
special  contract  of  carriage,  he  must  prove, 
before  he  would  be  entitled  'to  recover,  that 
he  had  presented  to  the  company  his  daim 
within  the  time  specified  in  the  contract;  that 
the  presenting  of  the  claim  within  the  time 
specified  was  a  condition  precedent  to  bis 
right  to  recover.  After  referring  to  the  rule 
established  in  this  state,  that,  when  the  action 
Is  based  upon  the  contract  of  affreightment  or 
special  contract,  the  plaintiff  must  allege  and 
prove  a  compliance  with  its  conditions,  the 
court  in  that  case,  continuing,  says:  "In  many 
of  the  states  the  procedure  seems  different 
from  ours,  the  suits  being  brought  simply  up- 
on the  general  common  carrier's  liability,  tbe 
company  then  setting  up  the  special  contract, 
with  its  limitations  and  conditiona.'* 

Neither  do  I  concur  in  holding  that  a  com> 
mon  carrier  cannot,  by  special  contract,  limit 
the  amount  of  recovery  in  negligence  cases. 
The  case  of  Hart  T.  Raltoood  Co.,  112  U.  S. 
331,  6  Sup.  Ct  161.  cited  in  the  majority 
opinion,  settles  the  question  adversely  to  the 
views  of  my  colleagues.  In  that  case  the 
plaintiff  sued  the  raUroad  company  to  recov- 
er damages  for  Injuries  to  a  number  of  horses 
carried  by  It  over  its  railroad  under  a  spe- 
cial contract.  In  which  it  was  provided  that 
the  company  assumed  a  liability  on  each 
borse  not  exceeding  ^200.  The  suit  was  to 
recover  on  accoimt  of  the  company's  negli- 
gence, and  the  evidence  disclosed  that  its  neg- 
ligence caused  the  injury.  On  the  trial  the 
plaintiff  sought  to  prove  that  the  horses  were 
all  valuable  race  horses,  and  that  by  the  loss 
of  one  which  was  killed,  and  the  Injury  to 
the  others,  he  was  damaged  in  the  sum  of 
925,000.  The  testimony  was  excluded,  and  s 
verdict  and  Judgment  rendered  upon  the  basis 
ot  the  limitation  in  value  as  contained  in  the 
Gontiact  of  affreightment    Tbe  plalotlfl  a^ 
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pealed,  contending  tbat  the  valnatloo  In  the 
contract  of  sblpment  vas  no  linittatlon  to  his 
right  to  recover  for  any  Injury  to  his  property 
wbicb  was  the  result  of  the  company's  negli- 
gence, upon  the  theory  that  the  carrier  Is 
"forbidden,  by  public  policy,  to  tlz  a  limit  for 
Its  liability  for  a  loss  by  negligence  at  any 
amount  less  than  the  actual  loss  by  such  neg- 
ligence." But  the  court,  by  Jnstlce  Blatch- 
ford,  says:  "This  qualification  of  the  liability 
of  the  carrier  is  reasonable,  and  Is  as  Impor- 
tant as  the  rule  which  it  qualifles.  There  Is 
no  justice  in  allowing  the  shipper  to  be  paid 
a  large  value  for  an  article  which  he  has  In- 
duced the  carrier  to  take  at  a  low  liate  of 
freight,  on  the  assertion  and  agreement  that 
its  value  is  a  less  sum  than  that  claimed  aft- 
er a  loss.  It  Is  jnst  to  hold  the  shipper  to  his 
agreement  fairly  made,  as  to  value,  even 
where  the  loss  or  injury  has  .xxinrred  through 
the  negligence  of  the  carrier.  The  effect  of 
the  agreement  Is  to  cheapen  the  freight  and 
secure  the  carriage,  if  there  Is  ho  loss;  and 
the  effect  of  disregarding  the  a'greement  aft- 
er a  loss  Is  to  expose  the  carrier  to  a  greater 
risk  than  the  parties  Intended  he  should  as- 
sume. The  agreement  as  to  value.  In  this 
case,  stands  as  If  the  carrier  had  asked  the 
value  of  the  horses,  and  had  been  told  by  the 
plaintiff  the  sum  inserted  in  the  contract 
The  limitation  as  to  value  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does 
not  Induce  want  of  care.  It  exacts  from  the 
carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  Is  bound  to  respond 
in  that  value  for  negligence.  The  compensa- 
tion for  carriage  Is  based  on  that  value.  The 
shipper  Is  estopped  from  saying  that  the  val- 
ue Is  greater.  The  articles  have  no  greater 
value  for  the  purposes  of  the  contract  of 
transportation  between  the  parties  to  that  con- 
tract. The  carrier  must  respond  for  negli- 
gence np  to  that  value.  It  is  just  and  rea- 
sonable that  such  a  contract,  fairly  entered 
Into,  and  where  there  Is  no  deceit  practiced  on 
the  shipper,  should  be  upheld.  There  Is  no 
violation  of  public  policy.  On  the  contrary, 
it  would  be  unjust  and  unreasonable,  and 
would  be  repugnant  to  the  soundest  principles 
of  fair  dealing  and  of  the  freedom  of  con- 
tracting, and  thus  In  conflict  with  public  pol- 
icy. If  a  shipper  should  be  allowed  to  reap  the 
benefit  of  the  contract  If  there  Is  no  loss,  and 
to  repudiate  it  in  case  of  loss."  This  seems 
to  be  the  well-settled  rule.  Railroad  Co.  v. 
Sherrod,  84  Ala.  178,  4  South.  29;  Railroad 
Co.  V.  Weakly  (Ark.)  8  8.  W.  134;  Dnntl^ 
T.  Railroad  Co.  (N.  H.)  20  AU.  827;  HIU  v. 
Railroad  Co..  144  Mass.  284.  10  M.  E.  836; 
Railway  t.  HarweU  (Ala.)  8  South.  649; 
Johnstone  v.  RaUroad  Co.  (S.  0.)  17  S.  E.  512; 
ZImmer  v.  RaUroad  Co.,  187  N.  Y.  480,  33  N. 
E.  642;  RaUroad  v.  SoweU  (Tenn.)  15  8.  W. 
837;  Zouch  v.  RaUroad  Co.  (W.  Va.)  16  S.  BL 
185;  Railroad  Co.  ▼.  Payne  (Va.)  10  S.  B.  749. 
Although  expressions  are  to  be  found  in  a 
number  of  the  opinions  of  the  courts  of  some 
«f  the  state*  that  the  law  will  net  tolerate 


that  a  earner  shall  stipulate,  by  special  con- 
tract, for  exemption  from  liability  when  the 
loss  or  Injury  Is  the  result  of  Its  negligence,  k 
distinction  should  be  made  between  contraets 
exempting  ftom  llabUlty  and  those  where 
the  liablUty  Is  not  sought  to  be  abrog-.ited,  bat 
merely  limited  In  consideration  of  a  reduced 
rate  of  freight;  for,  as  said  by  the  court  hi 
Hart  V.  Railroad  Co.,  supra,  "the  limitation  as 
to  value  has  no  tendency  to  exempt  from  lla- 
bUlty for  negligence.  It  does  not  Induce  want 
of  care."  On  the  contrary,  if  the  shipper, 
by  a  false  valuation,  has  Induced  the  carrier 
to  give  him  a  lower  rate  for  the  carriage  of 
his  property,  pubUc  poUcy  forbids  tbat  be 
should,  In  case  It  Is  destroyed  or  Injured  in 
transportation,  be  permitted  to  prove  a  grreat- 
er  value.  '  For  a  court  to  permit  such  a  thing 
is  simply  to  tend  its  all-powerful  aid  in  this 
consummation  of  a  known  fraud;  for  to  per- 
mit the  shipper  to  thus  Impose  upon  the  car- 
rier la  not  only  repugnant  to  all  the  principles 
of  honesty  an9  fab:  dealing,  and  contrary  to 
the  right  guarantied  of  freedom  of  contract- 
ing, but  encourages  deception  and  fraud. 

The  judgment  of  the  court  below  should  be 
reversed,  with  huitmctlons  to  overrule  the  de- 
murrer to  the  second  paragraph  of  appeUanfk 
answer. 

(14  lad.  Am.  *>■> 

OITT  OF  CONNERSVILLHl  v.   MERRILL 

ct  aL 

(Appellate  Oonrt  of  Indiana.    Feb.  11.  1806.) 

MDNICIPiL  COUPORATIOSS — Stbbet  luPROVEiriEinS 
— SlDSW^LKS — BNrOBCBMKST  or  LlKX. 

1.  Unaer  Rev.  St  1894,  §  4292,  providing 
that  the  common  council  of  a  city  or  town,  "with 
the  coDCurreuce  of  two-thirds  of  the  niemben 
thereof,"  may  order  street  improvementa  made, 
an  allegation  Id  a  complaint  that  sucli  improre- 
ment  was  ordered  by  a  city  "by  a  two-thirds  vote 
of  her  common  council,"  la  sufficient. 

2.  Wbrre  notice  is  jpublisbed  in  compliance 
with  Rev.  St.  1894,  {  4288,  requiring  a  city  to  let 
the  contract  for  stieet  improvementa  to  the  best 
bidder,  after  advertising  in  a  newspaper  for  three 
weeks,  pmceedinga  thereon  will  not  be  invalidated 
by  the  tact  that,  while  the  ordinance  ordering  the 
improvement  provided  for  publication  In  two  pa- 
pers,  it  was  made  iti  one  only. 

3.  The  entry  of  assessments  for  sidewalks  on 
the  city  tax  duplicate,  as  provided  in  Rev.  St. 
1891,  I  4294,  is  required  only  when  the  property 
owner  has  filed  the  waiver  therein  provid«i  tor. 

4.  Under  Rev.  St  1894.  §  4289,  requiring  an 
ordinance  cr  resolution  ordering  a  street  improre- 
ment  to  "state  the  kind,  size,  and  loration,  and 
designate  the  terminal  points  thereof,"  it  a  not 
necessary  that  the  ordinance  shonld  set  out  the 
specifications  in  detail;  and  one  wbicb  provides 
that  a  sidewalk  shall  be  made  of  either  "free  or 
lime  stone  flagging,  or  artiUciSl  cemdit  8ton%,'"  as 
the  council  may  detennine  on  reception  of  bids,  ia 
sufficiently  specific. 

5.  The  tact  that  the  coat  of  that  part  of  a 
sidewalk  ordered  by  a  ci^,  which  had  been  con- 
structed by  some  of  the  abutting  property  owners 
themselves,  befor<>  the  city  let  the  contract  for 
the  sidewalk,  has  not  been  reported  and  estimated 
in  the  engineer's  assessment,  does  not  InvaUdate 
assessment;  against  the  other  owners. 

6.  Rev.  St.  1894,  f  4292,  in  providing  that  a 
city  may  pa}  the  contractor  '>n  estimates  made  for 
constructinn  of  street  improvements,  and  aaseaa 
and  collect  "the  expenses  am  hereinafter  provided 
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when  petition  is  made,"  sn'^orizes  the  city  to  ad- 
Tance  the  mone;  both  f  ...,  oroTementa  made  on 
petition  and  those  ord'.  ^j  the  council  under 
section  4289;  and,  when  .  iiproTementa  have  been 
paid  for  hy  a  city,  it  may  foreclose  the  lien  of  as- 
sessments therefor,  as  provided  in  section  4288, 
fbr  its  own  benefit. 

Appeal  from  circuit  conrt,  Fayette  coun- 
ty;  Plelding  BMTy,  Judge. 

Action  by  the  city  of  OonnerBrUle  against 
Anna  Merrill  and  others.  Judgment  for  de- 
fendants on  demurrer,  and  plalntifl*  appeals. 
Eerersed. 

li.  L.  Broaddns,  for  appellant  Conner  tt 
Froet  and  McKee  &  Little,  for  appellee. 

DAVIS,  J.  This  action  w^  Instituted  by 
the  appelant  against .  the  appellees  to  fore- 
close an  assessment  lien  for  the  improra- 
ment  of  a  sidewalk  amounting  to  $286.86,  un- 
der the  act  of  1889  and  the  amendments 
thereto  In  1891.  ElUott,  Snpp.  H  812-822; 
Acts  1891,  p.  323;  Rev.  St  ISM,  II  428»- 
^98.  In  the  cotirt  below  a  demurrer  was 
sustained  to  the  complaint  This  ruling  is 
the  basis  of  the  only  error  assigned  is  this 
court 

'  The  first  objection  urged  by  appellees  to 
the  complaint  is  that  it  fails  to  show  that  the 
ordinance  or  resolution  for  the  Improvement 
was  passed  by  the  requisite  two-thirds  vote 
Of  the  common  council.  The  statute  pro- 
vides that  "the  common  council  of  such  city, 
With  the  concurrence  of  two-thirds  of  the 
members  thereof,  may  wder"  the  improve- 
ment Rev.  St  18&4,  1  4292.  The  complaint 
avers  that  the  ordinance  for  the  improve- 
ment was  enacted  "by  a  two-thirds  vote  of 
ber  common  connclL"  The  complaint  In  our 
opinion,  is  sufficient  in  tills  reqtect 

The  statute  provides  that  the  common 
cotmcil  may  cause  the  improvement  to  be 
done  by  contract  given  to  the  best  bidder, 
after  advertising  for  three  weeks  in  some 
newspaper  of  general  circulation  published 
within  the  city.  Rev.  St  1894,  S  4288.  The 
complaint  discloses  that  the  ordinance  pro- 
vided for  the  publication  of  the  notice  in  two 
newspapers,  and  that  it  was  in  fact  pub- 
lished only  in  one  of  the  papers  specified. 
Relying  on  Taber  v.  Ferguson,  109  Ind.  227, 
9  N.  E.  723,  counsel  for  appellees  insist  tiiat 
the  complaint  is  bad,  because  of  the  failure 
to  publish  the  notice  in  two  newspapers. 
The  statute  on  which  that  decision  is  based 
provided  that  "the  common  council  may 
cause  the  same  to  be  done  by  contract  given 
to  the  best  bidder  after  advertising  to  re- 
ceive proposals  therefor."  Rev.  St  1881, 
I  8162  (Rev.  St  1894,  |  8624).  It  wiU  be 
observed  that  statute  did  not  prescribe  the 
notice  that  should  be  given.  In  that  case, 
however,  the  court  says:  "We  suppose  that 
If  the  common  council  does  all  that  the  law 
requires,  the  proceedings  should  not  be  nuga- 
tory because  it  failed  to  do  something  that 
it  bad  itself  superadded."  In  this  case,  the 
notice  which  was  given  was  all  that  the  stat- 


ute required,  and  therefore  the  Abjection  un- 
der consideration  is  not  wdl  taken.  Sands 
V.  Hatfield,  7  Ind.  App.  357,  34  N.  B.  654; 
Sims  V.  Hlnes,  121  Ind.  684,  23  N.  B.  S15; 
Reeves  v.  Orottendick,  131  Ind.  107,  30  N. 
E.  889;  De  Puy  v.  City  of  Wabash,  138  Ind. 
336,  32  N.  B.  1018. 

The  next  obJectlMi  to  that  the  complaint 
wholly  falls  to  show  that  the  assessments 
for  this  sidewalk  improvement  were  put  up- 
on the  tax  duplicate  by  the  treasurer.  TUs 
Is  only  necessary  where  the  wUver  Is  filed 
as  provided  In  section  4204,  Rev.  St  1884. 
In  this  case  It  appears  that  the  am>ellee8 
had  not  filed  the  wahner,  and  therefore  were 
not  entitled  to  the  benefit  of  paying  the  as- 
sessments In  instaUments. 

Counsel  for  the  appellees  insist  that  the 
complaint  ia  defective  because  the  ordinance 
In  question  makes  no  pretenston  of  stating 
the  detailed  spedflcations  for  the  construc- 
tion of  the  sidewalks  thereunder.  The  stat- 
Bte  provides  that  the  ordinance  "shall  state 
the  kind,  sise,  and  location,  and  designate 
the  terminal  points  thereof."  Rev.  St  1894, 
I  4280.  It  was  not  necessary  to  set  out  the 
detailed  specifications  in  the  Mdlnance.  Dug- 
ger  V.  Hicks,  U  Ind.  App.  374,  36  N.  E.  1085. 

Another  objection  is  uncertainty  In  the  or- 
dinance. The  ordinance,  as  alleged  In  the 
complaint  provides  that  said  improvements 
should  be  made  of  either  free  or  lime  stone 
flagging,  or  of  artificial  cement  stone,  as  the 
common  council  might  determine  on  recep- 
tion of  bids  theref<«,  and  also  specifies  the 
size,  location,  and  terminal  points  of  the  im- 
provement Taber  v.  Graf  miller,  109  Ind. 
206,  9  N.  B.  721.  It  is  also  alleged  that  the 
common  council  afterwards,  in  due  and  reg- 
ular manner,  let  the  contract  tot  the  im- 
provement "for  the  sum  of  16Vi  cents  per 
square  foot  th>^  being  the  lowest  and  best 
bid  therefor  on  artificial  cement  stone  side- 
walk, and  the  lowest  and  best  bid  for  either 
free  or  limestone  or  cement  stone  walk." 
The  general  character  of  the  walk  was  to 
be  of  stone.  Bids  were  Invited  on  three  dif- 
ferent iLinds  of  stone.  When  the  bids  wa« 
received,  the  cheapest  stone  sidewalk  pro- 
vided for  in  the  ordinance  was  selected;  In 
other  words,  the  Improvement  was  made  of 
one  kind  of  material  specified  in  the  ordi- 
nance, and  for  the  lowest  bid  that  could  be 
secured  for  either  class  of  materials  therein 
designated.  There  was  no  uncertainty  in  the 
material  to  be  used,  so  far  as  the  bidders 
were  concerned.  Thus  bidders  were^put  up- 
on an  equality,  and  the  dty  and  the  property 
owners  had  the  benefit  of  competition  on 
each  brand  or  special  kind  of  the  general 
material  to  be  used.  They  were  Invited  to 
submit  bids  for  the  Improrement  on  three 
different  kinds  of  material.  The  bids  were 
made  on  this  basia,  and  the  lowest  and  best 
bid  for  either  kind  of  improvemmt— that  ia 
to  say,  the  lowest  bid  tor  artificial  cement 
stone— was  acoepted. 

Counsel  for  appellees  Insist  that  "they  do 
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have  the  right  to  complain  of  the  omisston 
ia  the  estimate  and  assessment  of  the  cost 
of  sidewalks  between  First  and  Twelfth 
streets,  constructed  by  the  property  owners 
themselves,  which  was  not  reported' and  es- 
timated In  the  engineer's  aasessment."  The 
facts  upon  which  this  contention  Is  based  do 
not  appear  in  the  complaint.  It  U  claimed, 
however,  that  they  are  shown  by  certain  ex- 
hibits filed  with  the  complaint  The  prop- 
erty owners  are  entitled  to  a  reasonable  al- 
lowance, to  be  determined  by  the  engineer, 
for  such  Improvements.  Rev.  St  1894,  f  4291. 
The  ordinance  provided  that  the  owners  of 
any  lots  abutting  on  the  sidewalks,  within 
the  limits  defined,  who  should,  before  the 
letting  of  the  contracts  thereunder,  "grade, 
repair,  improve,  and  pave  the  sidewalks  ad- 
jacent to  their  said  lands  in  accordance  with 
the  plans  and  specifications  herein  adopted, 
and  to  the  acceptance  of  the  city  civil  en- 
gineer, shall  be  deemed  to  have  complied 
with  this  ordinance."  The  notice,  as  requir- 
ed in  section  4294,  Rey.  St  1894,  was  given. 
This  section  provides  that  any  person  feel- 
ing aggrieved  by  the  report  of  the  engineer 
shall  have  the  right  to  appear  and  make 
objection  thereto,  and  shall  be  accorded  a 
hearing  thereon.  The  appellee  Anna  Mer- 
rill, the  owner  of  the  life  estate  in  the  real 
estate  In  controversy,  appeared  before  the 
committee,  made  her  objections  to  the  report, 
and  was  granted  a  hearing  thereon.  No  ob- 
jection was  then  made  on  account  of  the 
omission  of  the  property  along  which  the 
owners  had  constructed  their  sidewalks. 
Therefore,  assuming  that  the  omission  refer- 
red to  exists,  we  are  inclined  to  the  opinion, 
under  the  circumstances,  that  the  entire  pro- 
ceedings are  not  rend««d  invalid  for  that 
reason.  If  the  sidewalks  of  such  property 
owners  were  Improved  before  the  contract 
was  let,  in  accordance  with  the  plans  and 
specifications  provided  for  m  the  ordinance^ 
to  the  acceptance  of  the  engineer,  the  appel- 
lees were  not  injured  by  reason  of  the  failure 
to  include  such  property  in  the  estimate  and 
assessment  The  appellee  was  only  charged 
16%  cents  per  square  foot  for  the  improve- 
ment of  her  own  sidewalk.  It  is  averred  in 
the  complaint  "that  said  contractors  pro- 
ceeded to,  and  did,  make  such  sidewalk  and 
Improvement,  Inclndlng  the  sidewalk  abut- 
ted by  the  defendant's  said  real  estate,  and 
completed  the  same,  in  accordance  with  said 
contract  and  ordinance,  and  to  the  full  sat- 
isfaction and  acceptance  of  the  commcxi  coun- 
cil of  said  city,  and  plaintiff  has  fully  paid 
such  contractors  for  said  improvement,  as 
was  contemplated  and  provided  for  In  said 
ordinance." 

The  last  contention  of  counsel  for  the  ap- 
pellees Is  that  the  city  cannot  collect  or  fore- 
close the  lien  of  the  assessment  because  of 
the  payment  to  the  contractor  for  said  im- 
provement; in  other  words,  that  the  city 
has  no  remedy  for  the  paymrat  made  on  ac- 


count of  the  Improvement  of  the  sidewalk 
abutting  on  the  appellees'  property.  It  is  in- 
sisted that  the  city  cannot  recover,  under  the 
provision  of  section  4288,  Rev.  St  1894,  on 
the  ground  that  the  remedy  therein  given  ia 
only  applicable  where  the  improvement  has 
been  made  on  petition.  It  Is  insisted  ttiat, 
under  section  4292,  Id.,  the  contractors  only 
may  collect  the  assessments  as  provided  in 
sections  4294,  4298,  Id.  Section  4292,  supra, 
provides  that  the  common  council  may  cause- 
"the  expenses  thereof  to  be  assessed  and  col- 
lected as  hereinafter  provided  when  petitl<Hi 
is  made."  Section  4294,  snpra,  provides  tliat 
"the  same  may  be  collected  according  to  the- 
provlBlons  of  amended  section  10  of  this  act 
or  the  contractor  or  his  assignee  may  fore- 
close such  assessment  as  a  mortgage  is  fore- 
closed," etc.  Section  4298,  supra,  provldes- 
for  the  collection  by  the  contractor  by  pre- 
sept  See,  also,  section  4290,  Id.  The  conten- 
tion of  counsel  for  appellees  Is  based  on  tlie- 
word  "hereinafter,"  in  section  4292,  supra. 
The  concluding  part  of  the  section  is  copied 
from  section  70  of  the  old  law.  Rev.  St. 
1894,  J  3627  (Rev.  St  1881,  {  3164).  In  con- 
struing the  word  "hereinafter,"  in  the  con- 
cluding pan  of  this  section,  the  supreme- 
court,  in  City  of  Lafayette  v.  Fowler,  34  Ind. 
140,  held  that  it  should  read  as  though  the 
words  "in  this  act"  were  used.  Instead  of  the 
word  "hereinafter."  Under  the  first  part  of 
section  4292,  supra,  the  city  may  cause  the 
estimates  to  be  made  from  time  to  time  of 
the  amount  of  work  done  by  the  contractor 
to  be  paid  out  of  the  treasury,  and  that  the 
lien  of  the  assessments  shall  be  in  favor  of 
the  city,  to  secure  to  the  city  the  r^mburse- 
ment  for  such  cost  of  Improvement  "here- 
inafter provided  for."  The  words  "such  con- 
tract," in  the  first  part  of  the  sentence,  evi- 
dently refer  to  the  Improvement  mentioned 
in  the  preceding  section,  and  the  word  "here- 
inafter," in  the  closing  part  of  the  sentence, 
evidently  refers  to  the  same  improvement. 
The  words  "when  any  such  contract,"  with 
which  the  sentence  begins,  certainly  do  not 
refer  exclusiv^y  to  improvements  provided 
for  In  the  following  section.  When  the  provi- 
sions of  the  different  sections  are  considered 
in  the  light  of  the  construction  given  the 
word  "hereinafter"  in  City  of  Lafayette  v. 
Fowler,  supra,  we  are  of  the  opinion  that  the 
word  "hereinafter"  should  be  used  as  though 
the  words  in  this  act  were  used,  and  that  the 
liens  of  the  assessments,  to  the  extent,  at 
least,  that  the  same  are  paid  by  the  city,  are 
in  favor  of  the  city,  and  that  the  city  may- 
enforce  the  collection  thereof. 

The  complaint.  In  our  opinion,  contains 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and  therefore  the  demurrer,  on  the 
ground  that  the  complaint  "does  not  crtate 
facts  sufficient  to  constitute  a  cause  of  ac> 
tlon,"  should  be  overruled.  Jndgm«it  re- 
vereei,  with  Instructions  to  overrule  demur- 
rer to  the  complaint 
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HARPBk  et  al.  t.  BBHAGG. 
(Appellate  Court  of  Indiana.     Feb.  19,  1886.) 

KUPPLEUENTART  FBOCKEDIirOB  —  SUmoIXNCT 
OF  COMPLAIN'!'— AliUOATION  AB  TO  ISSUANCE 
OF  EXECTTTION— APPBAT.ABTiK  ORDCB— JXTBIS- 
DICTIONAI,  AMOXmx. 

1.  An  order  made  on  supplementary  proceed- 
ings, declarine  that  a  third  person,  who  was  made 
a  party,  was  indebted  to  the  execution  defendant, 
and  requiring  him  to  pay  plaintifTs  judgment 
from  the  first  money  due  on  such  debt,  was  a  final 
judgment,  from  which  an  appeal  will  lie. 

2.  A  proceeding  supplementary  to  ezecntion 
la  an  independent  action,  so  that  an  appeal  lies 
from  a  judgment  entered  therein,  though  the 
amount  inTolved  is  less  than  $60. 

3.  A  complaint  in  supplementary  proceedings, 
alleging  the  issuance  of  an  execution  and  its  re- 
turn unsatisfied,  must  allege  that  it  was  issued 
to  a  sheriff  of  the  county  of  the  debtor's  residence, 
or  that  be  was  a  nonresident  of  the  state. 

Appeal  fiDm  drcoit  conrt,  Vanderbargh 
comity;   R.  D.  Richardson,  Jndge. 

Action  by  John  Beha«g  against  Sophia 
Harper.  Plaintiff  had  judgment,  and  from 
an  order,  made  on  supplementary  proceed- 
ings, applying  thereon  a  debt  in  favor  of  de- 
fendant against  one  Miller,  defendant  and 
said  Miller  appeal.    Reversed. 

Hombrook  &  Wheeler,  for  anteUants. 
James  T.  Walker  'and  James  T.  Gutter,  for 
appellee. 

GAVIN,  C.  J.  Appellee  obtained  a  Judg- 
ment before  a  justice  of  the  peace  for  less 
than  ?50.  A  transcript  of  this  Judgment  was 
filed  In  the  Vanderburgh  circuit  court,  upon 
which  execution  was  Issued  October  S,  1895, 
and  returned  by  the  sheriff,  "No  property 
found."  Appellee  thereupon  filed  In  said 
court  his  afBdavlt,  setting  up  these  facts,  and 
that  appellant  Miller,  of  said  county,  was  In- 
debted to  the  judgment  defendant  In  a  large 
sum,  to  wit,  about  $1,900,  etc.  Wherefore  he 
asked  to  Iiave  the  same  applied  upon  the  judg- 
ment To  the  complaint  appellant  Harper 
filed  her  separate  demurrer,  which  was  over- 
ruled, with  an  exception.  Upon  a  hearing, 
the  court  found  in  favor  of  appellee,  and  that 
Miller  was  indebted  to  her  $1,550,  and  or- 
dered him  to  pay  to  the  derk,  from  the  first 
moneys  due,  which  would  be  on  January  2, 
1896,  the  full  amount  of  said  Judgment  and 
costs. 

The  proceeding  is  one  known  as  "supple- 
mentary to  execution,"  tmder  section  1831, 
Rev.  St.  1894  (section  819,  Rev.  St.  1881). 
The  Judgment  rendered  is  a  final  judgment, 
absolute  and  imcondltional,  ascertaining  and 
determining  the  rights  of  the  parties  as  to 
the  matters  in  Issue,  and  adjudging  that  Mil- 
ler must  pay  a  fixed  sum  at  a  specified  date. 
The  numerous  cases  of  appeals  In  proceedings 
of  this  character  settle,  beyond  question,  that 
appeals  wlU  properly  lie  from  such  judg- 
ments. The  case  of  Puisell  v.  Papenhelmer, 
11  Ind.  327,  might  be  authority  for  holding 
the  Judgment  below  to  -be  erroneous  by  rea- 
son of  the  nonmaturity  of  the  debt,  but  It 
certainly  does  not  sustain  appellee's  position 


that  It  la  not  final  nor  appfealable,  since  an 
appeal  was  there  taken,  and  the  cause  re- 
versed. The  proceeding  cannot  be  regarded 
as  a  continuation  of  the  original  action,  or 
a  mere  Incident  to  it  While  it  is  true  that 
It  Is  In  aid  of  the  original  Judgment,  and  Its 
purpose  Is  to  compel  the  payment  of  that 
Judgment,  the  adjudications  In  this  state 
have  definitely  determined  that  it  Is  an  In- 
dependent action,  and  not  a  part  of  the  origi- 
nal case.  Pounds  v.  Chatham,  96  Ind.  342; 
Railway  Co.  v.  Summers,  113  Ind.  10,  14  N. 
B.  733.  Although,  under  the  Code,  since  1881, 
the  mode  of  procedure  is  summary,  and  with- 
out formal  issues,  other  than  the  complaint 
or  aflSdavit,  and  demurrer  or  motion  to  dis- 
miss or  strike  out,  to  teat  its  sufficiency  (sec- 
tion 834,  Rev.  St.  1894  [section  822,  Rev.  St. 
1881]),  yet  It  is  a  civil  action  (Burkett  v.  Hol- 
man,  104  Ind.  6,  3  N.  E.  406;  Baker  v.  State, 
1(»  Ind.  47, 9  N.  B.  711;  Hutchinson  v.  Trauer- 
man,  112  Ind.  21, 1SN.B.412;  Balzv.  Benning- 
bof,  5  Ind.  App.  622,  32  N.  B.  695).  In  various 
respects  these  proceedings  have  been  held  to 
possess  the  attributes  of  the  ordinary  civil  ac- 
tion, so  far  as  is  In  harmony  with  the  special 
provisions  of  the  Code  governing  them.  Thus, 
they  may  be  commenced  In  a  county  other 
than  that  in  which  the  judgment  was  ren- 
dered. Cooke  V.  Ross,  22  Ind.  157.  Changes 
of  venue  are  permitted  in  them.  Burkett  v. 
Holman,  supra;  Burkett  v.  Bowen,  118  Ind. 
379,  21  N.  B.  88;  Klssell  v.  Anderson,  73  Ind. 
485.  Third  persons  may  be  brought  In,  and, 
under  proper  averments,  their  rights  deter- 
mined as  to  the  property  or  money  in  contro- 
versy. Harris  v.  Howe,  2  Ind.  App.  419,  28 
N.  E.  711;  Bronze  Co.  v.  Clark,  123  Ind.  230, 
23  N.  E.  855;  Burkett  v.  Bowen,  supra;  Mc- 
Mahan  v.  Works,  72  Ind.  19.  A  jury  trial 
may  be  demanded.  Bronze  Co.  v.  Clark,  su- 
pra; McMahan  v.  Works,  supra.  The  afll- 
davlt  may  be  amended.  Burkett  v.  Bowen, 
supra;  Hutchinson  v.  Trauerman,  112  Ind. 
21,  13  N.  B.  412.  But,  by  the  case  last  cited, 
and  Balz  v.  Benninghof,  supra.  It  Is  decided 
that  special  findings  and  conclusions  of  law 
thereon  are  not  appropriate. 

This  being,  then,  an  independent  action, 
commenced  In  the  circuit  court,  an  appeal 
lies  to  this  court,  even  though  the  amount  In 
controversy  be  less  than  $50.  This  cannot 
be  regarded  as  mere  Incident  to  the  original 
action,  so  as  to  come  within  the  principle  of 
Jones  V.  City  of  Tipton  (Ind.  App.)  41  N.  B. 
831,  and  Ex  parte  EUey,  135  Ind.  225,  34  N. 
K.  989,  where  an  action  to  review  a  Judg- 
ment was  held  to  be  incidental  tO'the  main 
action,  and  the  Jurisdiction  on  appeal,  there- 
fore, in  the  same  court  which  would  have  had 
Jurisdiction  of  the  appeal  of  the  main  action. 
A  bill  to  review  simply  brings  before  the 
court,  again,  the  merits  of  the  original  action. 
It  Is  but  one  step  In  arriving  at  a  just  result 
in  that  action;  but  in  this  proceeding  the 
merits  of  the  original  action  are  in  no  way 
Involved.  New  Issues  are  presented,  new 
parties  brought  In,  and  new  rights  determln- 
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ed,  the  a(I]a<IIcatIoo  of  wblch  in  no  way 
Interferes  with  or  altera  the  face  of  the  orig- 
inal Judgment  As  to  what  is  said  by  the 
learned  judge.  In  the  Klley  Case,  conceiving 
the  similitude  of  proceedings  supplemental  to 
execution,  It  Is  plain  that  he  simply  means 
that  in  such  proceedings  a  right  to  equitable 
relief  may  be  merely  an  incident  to  those 
proceedings,  not  that  those  proceedings  are 
incidents  to  the  original  action  to  which  they 
relate.  If  there  be  any  room  for  doubt  as  to 
this.  It  Is  removed  by  a  reference  to  the  au- 
thorities there  dted,  which  decide  this  and 
nothing  more. 

It  Is  averred  In  the  complaint  that  an  exe- 
cution had  been  issued  upon  the  Judgment, 
and  returned  onsatisfied;  but  the  complaint 
wholly  falls  to  indicate  whether  or  not  it  Is- 
sued to  the  sheriff  of  the  county  In  which  the 
debtor  resides,  or  that  he  was  a  nonresident 
of  the  state.  While  section  831,  Rev.  St 
1884  (section  818,  Kev.  St  1881),  does  not 
contain  any  limitations  as  to  the  county  to 
which  the  execution  must  have  been  issued, 
yet  the  supreme  court,  evidently  eonstraing 
together  aH  the  sections  upon  this  subject, 
has  expressly  adjudged  that  it  Is  ab8<rfutely 
essential  that  the  execution  shall  have  been 
Issued  to  the  county  in  which  the  debtor  re- 
sides, or.  If  he  do  not  reside  In  the  state, 
then  to  the  county  wherein  the  judgment 
was  rendered,  and  that  this  fact  must  appear 
in  the  complaint  (McKinney  v.  Snider,  116 
Ind.  160,  18  N.  B.  B26;  Ponder  v.  Tate,  111 
Ind.  148,  12  N.  B.  281 ;  Folsom  v.  Clark,  48 
Ind.  414;  Fowler  v.  GriSin.  83  Ind.  287)'. 
In  the  cases  cited  by  appellee  to  sustain  the 
complaint  the  point  here  considered  was  not 
in  controversy,  nor  determined  by  the  court 
Judgment  reversed,  with  instmctionB  to  the 
trial  court  to  grant  leave  to  amend  the  com- 
plaint 


06  lad.  App.  123) 

LOUISYILLB,  N.  A.  &  C.  RT.  OO.  T.  OO- 

BBN.*  . 
(Appellate  Conrt  of  Icdiana.     Feb.  28,  1886.) 
EUscTioN  or  FA838NeER  —  Plbadino  in   Aotioit 

rOB— AlXEQATION    NsQATIVINO    NEOLrOINOE    OF 
Pl.AINTirr — EyIDBNCK— KXKHPLAKT   OAHAQBa. 

1.  A  complaint  in  an  action  for  the  aniawfnl 
and  forcible  ejection  of  a  passenger  need  not  al- 
lege that  plaintiff  was  without  fault 

2.  Assignmenta  of  error  not  discussed  are 
waived. 

3.  It  appeared  tliat  plaintiff  paid  his  fare 
while  standing  in  the  front  of  the  car,  and  receiv- 
ed a  rebate  ticket  from  the  conductor,  and  there- 
after went  into  the  car,  and  was  again  asked  for 
a  fare,  and  refused  to  pay.  The  conductor  re- 
fused to  listen  to  any  explanation,  and  forcibly 
ejected  plaintiff,  who  testified  that  he  failed  to 
show  the  rebate  check  because  be  had  forgotten 
aboat  it  Held,  that  an  objection  to  the  question, 
"Don't  you  Imow  that  if  you  had  produced  that 
ticket  it  would  have  stop^  all  trouble  between 
you?"  which  was  put  to  plaintiS  on  cross-ezomina- 
tion,  was  properly  sustained  on  the  ground  that  It 
called  for  plaintifTs  opinion  as  of  the  time  of  the 
trial,  instead  of  the  time  of  the  expulsion. 

4.  In  an  action  for  ejecting  a  passenger  on  a 
cold  night  for  refusal  to  pay  a  second  tu%  fxma 

1  AehMrlng  danled.  tf  N.  B.  8Sa 


a  ear  in  widdi  some  of  Us  acquaintances  were  sit- 
ting, where  the  conductor  refused  to  allow  plain- 
tiff to  explain  that  he  had  paid  his  fare,  and  the 
expoaaie  resulted  In  sickness,  the  jury  could  con- 
sider mental  anguish  as  an  element  of  damage. 

5.  Plaintiff  was  ejected  from  defendant's  car 
for  refusal  to  pay  a  second  fare,  and  it  was  shown 
that  the  conductor  refused  to  believe  plaintiS's 
statement  that  he  had  already  paid;  that  the 
car  contained  friends  of  plaintiff;  that  the  expul- 
sion took  place  on  a  cold  winter  aight;  that  plain- 
tiff became  ill  in  consequence,  and  was  confined 
to  his  bed  for  eight  days.  Held,  that  pluinUff 
could  recover  exemplary  damages. 

Appeal  from  circuit  court,  Carroll  county; 
F.  F.  Palmer,  Judge. 

Action  by  William  J.  Ooben  against  the 
loulavllle,  New  Albany  ft  Chicago  Bailway 
Company.  Plaintiff  bad  judgment  and  de- 
fendant appeals.    Afflrmed. 

E.  C.  Field,  W.  S.  Klnnan,  and  Pollard  te 
Pollard,  for  appellant  Crane  &  Anderson, 
for  appellee. 

DAVIS,  J.  The  appellee  sued  the  appel- 
lant and  recovered  Judgment  for  $2,000,  for 
being  wrongfully  ejected  from  appellanfa 
train,  with  force  and  violence,  by  the  con- 
ductor, under  humiliating  circumstances.  The 
errors  assigned  are:  (1)  The  complaint  does 
not  state  facts  sufficient  td  constitute  a  cause 
of  action;  (2)  the  conrt  erred  in  overmlins 
the  demurrer  to  the  complaint;  (3)  the  court 
erred  In  overruling  the  appellant's  motion  for 
Judgment  In  its  favor  on  the  special  verdict 
of  the  Jtny;  (4)  the  court  erred  in  overruling 
appellant's  modon  for  a  new  trial;  (5)  the 
court  erred  in  overruling  appellant's  motion 
in  arrest  of  judgment;  (6)  the  court  erred  la 
overruling  appellant's  motion  to  cliange  and 
modify  the  Judgment 

The  first  second,  and  flftli  specificatlona 
may  be  considered  together.  Counsel  for  ap- 
pellant cont«id  that  the  complaint  proceeds 
upon  the  theory  of  negligence,  and  that  it  Is 
insufficient  because  It  falls  to  aver  that  the 
appellee  was  without  fault  In  this  view, 
counsel  are,  in  our  opinion,  mistalcen.  The 
action  is  to  recover  damages  for  Injuries  al- 
leged to  have  been  sustained  by  the  appellee 
In  being  unlawfully  and  forcibly  ejected  from 
appellant's  tmla  The  unlawful  act  alleged 
is  in  the  nature  ot  an  assault  and  battery. 
The  doctrine  of  contributory  negligence  has 
no  application  to  this  class  of  cases.  Rail- 
road Co.  V.  Bills,  118  Ind.  221,  20  N.  B.  775; 
Steinmets  v.  Kelly,  72  Ind.  442;  Whitehead 
▼.  Mathaway,  85  Ind.  85;  Norrls  v.  C^sel,  80 
Ind.  143;  Beem  v.  Chestnut  120  Ind.  890,  22 
N.  B.  803;  Myers  v.  Moore,  3  Ind.  App.  228, 
28  N.  B.  724.  See,  also.  Railroad  Ca  v.  Anlt 
10  Ind.  App.  661,  88  N.  B.  482;  RaUroad  Co. 
V.  Oonley,  6  Ind.  App.  9,  82  N.  B.  86,  865; 
BaUway  Co.  v.  Wolfe,  128  Ind.  847,  27  N.  B. 
606;  Railroad  Co.  v.  Catee  (Ind.  App.)  41  N. 
B.  712;  RaUway  Co.  T.  Beckett,  11  Ind.  App. 
647,  38  N.  B.  428. 

So  far  as  any  objectkn  has  been  made  to 
tbe  special  verdict,  it  is  sofflctaBt  Tben  was 
no  enor,  In  onr  optnloi^  Id  ig»ijiMny  a^^ 
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lant's  motion  for  Judgment  in  Its  faTor  on  the 
special  verdict  of  the  Iniy. 

The  sixth  ei-ror  assigned  has  not  been  dis- 
cussed. 

In  the  view  we  take  of  the  case,  the  mer- 
itorious questions  on  appeal  are  presented  by 
the  fonrth  error  assigned.  It  is  not  denied 
that  appellee  paid  the  condnctor  his  fare  from 
Indianapolis  to  MontlceUo,  for  which  the  con- 
ductor gave  blm  a  rebate  check  or  train  tick- 
et (of  which  he  kept  a  duplicate)  for  contin- 
uous passage  on  that  day  and  train  between 
the  points  named,  and  redeemable  at  10  cents 
at  any  ticket  office  of  the  company  witliin 
30  days  from  the  date  of  issue.  The  appellee 
was  then  standing  in  the  front  end  of  the 
car,  but  Immediately  after  paying  his  fare 
be  walked  back  a  short  distance,  and  was 
seated  with  two  of  his  friends,  when  the  con- 
dnctor, about  five  minutes  after  he  had  paid 
him  his  fare,  reached  that  point,  and  asked 
appellee  for  his  ticket.  The  appcdlee  told  the 
conductor  that  he  had  paid  him  Ills  fare,  to 
which  the  conductor  replied  that  he  liad  paid 
him  nothing,  that  he  was  trying  to  lie  out  of 
paying  his  fare,  and  that  he  would  put  the 
appellee  off  the  train  if  he  did  not  pay.  The 
appellee  testifies  that,  when  the  conductor 
gave  him  the  train  check  or  ticket,  be  pnt  <t 
in  his  pocket,  and  that,  when  he  af terwarus 
asked  him  to  pay  his  fare,  he  did  not  think 
anything  about  the  check  or  ticket.  There  Is 
evidence  fully  tending  to  prove  that  the  con- 
ductor made  no  inquiry  of  the  appellee  as  to 
when  or  where,  or  under  what  circumstances, 
or  to  what  point,  he  had  paid  his  fare,  before 
making  the  false  accusation  against  him  that 
he  had  paid  nothing.  The  conductor  forci- 
bly expelled  him  from  the  train,  in  the  pres- 
ence of  the  other  passengers,  some  of  whom 
were  his  acquaintances,  about  1  o'clock  in 
the  morning,  in  the  winter  season;  and  as  the 
result  of  his  exposrre  the  appellee  contracted 
a  severe  cold,  and  was  In  bed  eight  days. 
On  cross-examination  of  the  appellee  the  ap- 
pellant asked  him,  "Don't  you  know  that,  if 
you  had  produced  that  ticket,  it  would  have 
stopped  all  trouble  between  you?"  The  court 
sustained  the  objection  of  counsel  for  appel- 
lee to  the  question.  There  was  no  error  in 
this  ruling.  The  question  sought  to  elicit  ap- 
pellee's opinion  at  the  trial  as  to  wliat  the 
effect  would  have  been  on  the  occasion  when 
he  was  expelled,  If  he  had  then  produced  the 
conductor's  check  or  ticket.  What  his  opin- 
ion on  the  subject  at  the  time  of  the  trial 
was,  is  Immaterial.  If  he  had  been  asked 
whether  he  knew  at  the  time  he  was  ex- 
pelled that  the  production  of  the  check  or 
ticket  would  have  avoided  the  trouble,  this 
would,  perhaps,  have  been  a  proper  question. 

Complaint  Is  also  made  of  the  ruling  of  the 
court  in  allowing  questions  to  be  asked  the 
conductor,  on  cross-examination,  as  to  a  visit 
he  made  to  appellee  at  bis  home,  in  Wolcott, 
after  his  expulsion  from  the  train.  Our  at- 
tention, however,  has  not  been  called  to  any- 
thing   Improper   In    this    cross-examination. 


The  argument  of  counsel  for  apt>ellant  is 
based  upon  the  theory  that  the  conversation 
between  the  conductor  and  appellee  was  In 
reference  to  an  attempt  at  compromise,  but 
the  evidence  objected  to  does  not  tend  to 
prove  any  offer  or  attempt  to  compromise. 
The  conversation  was  unimportant,  and,  al- 
though the  evidence  elicited  may  have  been 
immaterial,  it  was  not  prejudicial. 

Among  the  elements  the  Jury  had  the  right 
to  consider.  In  assessing  appellee's  damages, 
were  pain,  suffering,  loss  of  time;  also,  his 
feelings  of  shame  and  humiliation  occasioned 
by  the  wrongful  conduct  of  the  conductor. 
Railroad  Co.  v.  Gonley,  supra;  Railroad  Co. 
V.  Holdridge,  US  Ind.  281,  20  N.  E.  837; 
Railway  Co.  v.  Fix,  88  Ind.  381;  Railroad  Co, 
V.  Arnold,  8  Ind.  App.  297,  34  N.  B.  742. 

The  instruction  relative  to  exemplary  dam- 
ages is  sustained  by  the  authorities.  Rail- 
way Co.  v.  Wolfe,  supra;  Railroad  Co.  v. 
Rogers,  38  Ind.  116.  In  Railroad  Co.  v.  Bog- 
era,  supra,  the  supreme  court  said:  "In  our 
opinion,  his  expulsion  in  the  nighttime,  and 
at  a  distance  from  any  station  or  convenient 
lodging  place,— in  short,  his  expulsion  at  the 
time  and  place,  and  in  the  manner  Indicated 
by  the  testimony  above  set  out,  without  ref- 
erence to  any  harsh  and  unnecessary  means, 
—authorized  the  Jury  to  infer  that  It  was  done 
in  the  spirit  of  oppressive  malice  or  wanton- 
ness, and  to  award  exemplat7  damages,  If 
they  saw  proper  to  do  so."  In  Railway  Co. 
V.  Wolfe,  supra,  the  supreme  court  said, 
"The  Instruction  relates  to  the  right  to  give 
exemplary  damages,  and  there  was  some  evi- 
dence which.  If  true,  authorized  the  assess- 
ment of  exemplary  damages."  The  evidence 
in  this  case  was  sofflcient  to  Justify  the  In- 
ference that  he  was  wrongfully  expelled  by 
the  conductor,  in  a  spirit  of  malice  or  op- 
pression. The  corporation  is  not  liable  to  a 
state  prosecution.  If  the  corporation  were 
subject  to  such  prosecution,  exemplary  dam' 
ages  could  not  be  assessed.  Taber  v.  Hut- 
son,  6  Ind.  322.  In  other  cases  It  has  been 
held  that  the  Injured  party  was  entitled  to 
recover  compensatory  damages,  but  whether 
he  could  recover  exemplary  damages  does 
not  appear  to  have  been  considered.  Rail- 
way Co.  V.  Fix,  supra;  Railroad  Co.  v.  Hold- 
ridge, supra;  Railway  Co.  v.  Beckett,  aupra; 
Railroad  Co.  v.  Arnold,  supra. 

It  is  not  shown  that  the  instruction  asked 
and  refused  was  signed  by  counsel,  and  there- 
fore there  was  no  error  in  refusing  to  give 
it  Board  V.  Legg,  110  Ind.  479,  486,  11  N. 
K.  612;  Hutchinson  v.  Lemcke,  107  Ind.  121, 
8  N.  B.  71;  Puett  v.  Beard,  86  Ind.  104. 

It  is  earnestly  insisted  that  the  damages  as- 
sessed are  excessive.  In  Railway  Co.  v. 
Wolfe,  supra,  the  supreme  court  affirmed  a 
Judgment  for  $1,500  damages.  In  Railroad 
Co.  V.  Rogers,  supra,  the  supreme  court  af- 
firmed a  Judgment  for  $1,000  damages.  See 
authorities  cited  in  Railroad  Co.  v.  Arnold,  8 
Ind.  App.  297,  34  N.  B.  742,  and  in  Railroad 
Co.  T.  Cates,  supra.     When  we  consider  that, 
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In  addition  to  compensatory  damages,  the  ap- 
pellee was  entitled  to  recover  exemplary 
damages,  we  cannot,  under  the  clrcnmstances, 
In  the  light  of  the  authorities  cited,  say  the 
damages  are  so  excessire  and  outrageous  as 
to  Justify  this  court  In  reveislng  the  judg- 
ment of  the  trial  court.    Judgment  affirmed. 


(14  Ind.  App.  429) 

LEWIS  T.  6USKIRK. 
(Appellate  Court  of  Indiana.     Feb.  20,  1896.) 

EXBOUTOKS  AN'D   AdMINIBTRATORS  —  PaKTT   IK  IK- 

TBBEST— WiTNaSS — BiLL  OF  BZOBP- 

TIOS8— EBVIBW. 

1.  In  a  suit  against  an  administrator  to  es- 
tablish a  claim  against  his  decedent's  estate,  in- 
Tolvin^  a  note  made  by  decedent  in  bis  lifetime, 
the  widow  of  decedent,  when  her  interest  is  not 
adverse  to  the  estate,  is  not  an  incompetent  wit- 
ness for  the  administrator,  under  Rev.  St.  1894, 
1606. 

2.  Where  there  are  two  bills  of  exceptions 
in  the  record,  and  one  presents  the  ruling  com- 
plained of,  and  the  other  contains  enough  af  the 
evidence  to  present  the  question,  the  ruling  will 
be  reviewed. 

Appeal  from  circuit  court,  Montgomery  coun- 
ty; J.  F.  Harney,  Judge. 

Suit  "by  John  Busklrk  against  Daniel  Lewis, 
administrator,  etc.,  to  establish  a  claim  based 
<Mi  a  promissory  note  made  by  decedent  In 
bis  lifetime.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

O.  W.  Paul,  for  appellant  R.  W.  Harrison, 
for  appellee. 

LOTZ,  J.  The  appellee  filed  a  claim  against 
the  estate  of  appellant's  decedent.  The  claim 
was  based  upon  a  promissory  note  alleged  to 
have  been  executed  by  the  decedent  and  an- 
other, and  payable  to  the  order  of  the  ap- 
pellee. A  trial  by  jury  resulted  in  a  verdict 
for.  the  app^ee  for  the  full  amount  of  the 
note.  The  only  error  assigned  In  this  appeal 
Is  the  overruling  of  appellant's  motion  for  a 
new  trial.  On  the  trial  the  principal  contro- 
versy related  to  the  execution  of  the  note 
by  the  decedent.  The  appellant  called  as  a 
witness  In  his  behalf  one  Caroline  Watkins, 
who  was  the  widow  of  the  decedent,  and  in- 
terested in  his  estate.  The  appellee  objected 
to  the  competency  of  this  witness  because  she 
was  such  widow,  and  interested  In  the  estate. 
This  objection  was  sustained,  and  the  appel- 
lant was  deprived  of  her  testimony.  The  ob- 
jection did  not  go  to  the  evidence  ofCered,  for 
no  offer  was  made,  and  It  does  not  appear 
from  the  record  what  the  witness  would  have 
testified  to.  The  objection  was  to  the  per- 
son,—the  competency  of  the  witness.  An  in- 
competent witness  Is  one  who  does  not  an- 
swer the  requirements  of  law,— not  legally 
able  or  qualified  to  give  testimony.  Gilbert 
V.  Swain's  Estate,  9  Ind.  App.  88,  86  N.  B. 
374.  Mrs.  Watkins  was  not  a  party  to  the 
record,  but  she  was  a  party  in  Interest.  Her 
Interest  in  the  estate  of  her  deceased  husband 
would  probably  be  affected  by  the  judgment 
rendered.    Thomburg  v.  Allman,  8  Ind.  App. 


681,  36  N.  E.  1110.  But  It  is  not  every  per- 
son who  has  an  interest  In  the  subject-matter 
of  the  controversy  that  is  dlsnrualified  or  ren- 
dered incompetent  under  our  statute.  Sec- 
tion 506,  Rev.  St  1894  (secUon  498,  Rev.  St 
1881).  The  interest  must  be  adverse  to  the 
estate,  niere  was  no  showing  that  Mrs. 
Watkins'  Interest  was  adverse  to  the  estate. 
Her  Interest  lay  In  the  direction  of  protecting 
the  estate  Her  Interest  was  adverse  to  that 
of  the  claimant  She  was  not  incompetent 
Nor  was  It  necessary  to  show  what  the  wit- 
ness would  have  testified  to,  had  she  been  per- 
mitted. Both '  of  these  points  were  mled 
agabist  the  appellee's  contention  by  this  court 
In  the  case  of  Sullivan  v.  Sullivan,  6  Ind.  App. 
66,  32  N.  B.  1132.  As  this  court  has  no  means 
of  knowing  what  the  testimony  <a  this  wit- 
ness would  have  been,  we  cannot  say  that  the 
ruling  was  harmless. 

The  appellee  insists  that  all  the  evidence  is 
not  in  the  record,  because  the  certificate  made 
by  the  presiding  judge  to  the  blU  of  excep- 
tions, embodying  the  l(»ighand  manuscript  of 
the  reporter's  notes,  does  not  state  that  the 
biU  contains  all  the  evidence  given  in  tbe 
cause;  and  the  cases  of  Bosenbower  ▼. 
Schuetz  (Ind.  Sup.)  40  N.  E.  256,  and  Lyon  ▼. 
Davis,  111  Ind.  384,  12  N.  E.  714,  are  relied 
upon  In  support  of  this  position.  But  there 
are  two  bills  of  exceptions  in  the  record.  The 
first  bill  presents  the  ruling  complained  ui, 
and  the  second  c<xitains  enough  of  the  evi- 
dence to  present  the  question. 

There  are  other  errors  complained  of,  bat, 
as  they  may  not  arise  on  another  trial.  It  Is 
unnecessary  to  consider  them  now.  Judg- 
ment reversed,  with  instructions  to  sustain 
the  appellant's  motion  for  a  new  trial. 


(14  Ind.  App.  446) 
ESTEY  et  al.  V.  BARNES  et  al. 
(AppeUate  Court  of  Indiana.     Feb.  21,  1896.) 
Insobancb— Action  on  Firb  Poltot— Asiswbr — 

SUFFICJENOr. 

In  -an  actioi.  on  a  fire  policy  uy  the  in- 
sured's assignee,  creditors  of  the  insured,  on  their 
petition,  were  made  defendants,  and  filed  an  an- 
swer alleging  that  they  had  commenced  an  action 
in  a  foreign  state  against  tiie  assignor  for  the 
amount  due  them,  and  garnished  the  insurance 
company;  that  snch  suit  was  still  pending;  that 
the  money  due  from  snch  company  was  due  to 
such  assignor,  and  not  to  ]>laintifc;  that  no  legal  as- 
signment was  made  to  plaintiff  prior  to  the  service 
of  tbe  gamiahmenc;  that  the  pretended  assign- 
ment was  made  to  defraud  the  assignor's  credit- 
ors; and  that  snch  assignor  was  insolvent  The 
answer  prayed  that  the  action  he  dismissed,  etc 
Held,  that  such  answer  was  insufficient  either 
as  a  plea  in  bai,  oi  as  a  cross  complaint  to  re- 
cover judgment  against  the  assignor,  or  to  set 
aside  ue  transfer  oy  him  to  plaintiff. 

Appeal  from  superior,  court  Laporte  coun- 
ty; John  E.  Cass,  Judge. 

Action  by  L.  A.  Barnes  against  the  Fire- 
man's Fund  Insurance  (Company  and  Albert 
O.  Barnes  on  a  fire  Insurance  policy,  assign- 
ed by  defendant  Barnes  to  plaintiff  after  the 
loss  occurred  and  adjustment  of  the  amount 
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due.  Jnllns  Bstey  and  otbers,  composing 
the  firm  of  Estey  &  Camp,  were  made  par- 
ties defendant  on  their  petition.  From  a 
jndgment  for  plaintitT,  defendants  Estey  and 
others,  composing  such  firm,  appeal.  Af- 
firmed. 

M.  L  Beck  and  James  F.  Gallaher,  for  ap- 
pellants.    H.  B.  Tutliill,  for  appellees. 

ROSS,  J.  This  was  an  action  upon  a  pol- 
icy of  fire  Insurance  brought  by  the  appel- 
lee, Lucy  A.  Barnes,  against  her  coappellees, 
the  Fireman's  Fund  Insurance  Company  and 
Albert  O.  Barnes.  The  appellants,  Julius 
Estey,  Isaac.  N.  Camp,  and  Levi  K.  Fuller, 
composing  the  firm  of  Estey  &  Camp,  were 
made  parties  defendant  upon  their  own  pe- 
tition. It  appears,  from  the  allegations  of 
the  complaint,  that  on  the  18th  day  of  De- 
cember, 1893,  the  Fireman's  Fund  Insurance 
Company  issued  to  Albert  O.  Barnes,  who 
was  the  husband  of  Lucy  A.  Barnes,  a  policy 
of  insurance  for  $1,200  on  a  stock  of  pianos, 
organs,  sewing  machines,  etc.,  belonging  to 
him,  and  situated  In  Michigan  City,  Ind.; 
that,  on  the  1st  day  of  April,  1894,  the  prop- 
erty Insured  was  destroyed  by  fire;  that  no- 
tice of  the  fire  was  duly  given  to  the  com- 
pany, proofs  of  loss  made,  and  the  amount 
of  the  loss  agreed  ui)on  as  $750;  that  the 
company  never  disputed  its  liability  for  the 
loss  under  the  policy,  and  that  the  insured 
performed  all  of  the  conditions  on  his  ■pa.H 
to  be  performed  in  accordance  with  the 
terms  of  the  policy;  that,  after  the  loss  oc- 
curred, and  after  the  adjustment  of  the 
same,  by  the  agreement  of  the  insured  and 
the  company  as  to  the  amount  thereof,  said 
Albert  O.  Barnes,  for  a  valuable  considera- 
tion, paid  to  him  by  said  Lucy  A.  Barnes, 
assigned  to  her  all  of  his  right,  title,  and  in- 
terest In  the  money  due  and  to  become  due 
him,  by  reason  of  said  loss,  from  said  insur- 
ance company;  that  she  Is  the  owner  of  said 
claim,  and  the  proceeds  thereof;  that  the  In- 
surance company  had  notice  of  the  transfer; 
and  that  the  amount  agreed  upon  on  account 
of  said  loss  is  due  and  unpaid.  Copies  of 
the  policy  of  insurance  and  of  the  assign- 
ment from  Albert  O.  Barnes  to  the  plaintiff 
are  made  exhibits  to  the  complaint  The 
appellants  filed  an  answer  to  the  complaint, 
the  first  paragraph  of  which  was  a  general 
denial,  and  the  second  paragraph  set  up  spe- 
cial matter.  A  demurrer  was  sustained  to 
the  second  paragraph  of  the  answer,  and  the 
correctness  of  that  ruling  is  the  only  ques- 
tion presented  on  this  appeal. 

The  second  paragraph  of  the  answer  filed 
by  the  appellants  reads  as  follows,  viz.: 
"And  for  a  further  and  second  answer  to 
the  complaint  of  the  plaintiff  the  defend- 
ants Julius  Estey,  Isaac  N.  Camp,  and  Levi 
K.  Fuller  allege  that  they  are  residents  of 
the  city  of  Chicago,  In  the  state  of  Illinois, 
and  together  compose  the  firm  of  Estey  & 
Camp,  dealers  in  pianos  and  organs  in  said 
dty  of  Chicago,  Illinois;  that  the  plaintiff  In 


the  above-entitled  action,  Lucy  A.  Barnes, 
is  the  wife  of  the  defendant  Albert  O. 
Barnes,  to  whom  the  policy  sued  on  in  this 
action  was  issued;  that  the  said  policy  of 
Insurance  was  issued  to  said  Albert  O. 
Barnes  on  the  18th  of  December,  1893,  by 
the  Fireman's  Fund  Insuranpe  Company  of 
San  Francisco,  California,  covering  twelve 
hundred  dollars,  on  his  stock  of  pianos,  or- 
gans, sewing  machines,  etc.,  while  contained 
in  his  building,  Nos.  613  and  615  Franklin 
street,  at  Michigan  City,  Indiana;  that  aft- 
erwards said  property,  so  covered,  was  de- 
stroyed by  fire,  on  or  about  the  4th  day  of 
April,  1894;  that  the  amount  of  said  loss 
was  adjusted  between  the  said  Albert  O. 
Barnes  and  the  said  company,  and  agreed 
on  at  seven  hundred  and  thirteen  dollars  and 
ninety-seven  cents;  that  the  said  Barnes 
made  due  proof  of  loss,  and  presented  the 
same  to  the  said  company,  claiming  the  sum 
of  seven  hundred  and  thirteen  dollars  and 
ninety-seven  cents;  that  the  said  Albert  O. 
Barnes  was,  at  the  time  of  the  above-men- 
tioned loss  and  making  of  proof,  indebted  to 
the  firm  of  Estey  &  Camp,  composed  of 
these  defendants,  in  the  sum  of  seven  hun- 
dred and  forty-three  dollars  and  thirfy-one 
cents,  which  amount  is  still  due  and  wholly 
unpaid;  that,  on  the  26th  day  of  May,  1894. 
after  the  proof  of  loss,  but  before  the  amount 
of  said  loss  became  due  and  payable  by  the 
terms  of  said  policy,  these  defendants  com- 
menced an  action  against  the  said  Albert  O. 
Barnes  for  the  amount  owing  to  them  from 
him,  as  above  set  forth.  In  the  circuit  court 
of  Cook  county,  Illinois,  and  caused  a  writ 
of  attachment  and  garnishee  summons  to  be 
issued  from  said  court,  which  was  duly  serv- 
ed upon  the  said  Fireman's  Fund  Insurance 
Company,  commanding  It  to  answer  to  the 
said  court  of  all  moneys  due  or  owing,  or 
which  might  thereafter  become  due  or  ow- 
ing, from  it,  the  said  company,  to  the  said 
Albert  O.  Barnes,  and  to  hold  said  moneys 
until  further  order  of  said  court,  which  said 
suit  is  stUl  pending  and  undetermined.  And 
these  defendants  further  allege  that  the 
moneys  due  under  said  policy  of  insurance, 
on  account  of  said  loss  by  fire,  are  due  from 
the  said  fire  Insurance  company  to  the  said 
Albert  O.  Barnes,  and  not  to  the  plaintiff 
herein,  Lucy  A.  Barnes;  that  no  valid  or 
legal  assignment  was  ever  made  by  the  said 
Albert  O.  Barnes  to  this  plaintiff,  Lucy  A. 
Barnes,  of  the  said  policy  of  insurance, 
or  of  his  claim  under  the  said  policy,  prior 
to  the  service  of  the  garnishee  summons  up- 
on the  said  insurance  company,  or  at  any 
other  time;  that  said  pretended  assignment 
of  said  policy  and  said  claim  by  said  Albert 
O.  Barnes  to  this  plaintiff,  his  wife,  Lucy 
A.  Barnes,  was  made  in  collusion  with  said 
plaintiff,  for  the  fraudulent  purpose  of  de- 
feating the  creditors  of  the  said  Albert  O. 
'  Barnes,  and  of  preventing  the  collection  of 
the  said  amount  due  from  him  to  these  de- 
fendants, composing  the  firm  of  Estey  & 
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Camp;  that  said  pretended  asslgsmmt  Is 
wholly  illegal  and  void,  and  withont  any 
valid  conaideration  whatever;  that  the  said 
property  so  assigned  by  the  said  Albert  O. 
Barnes  was  all  and  the  only  property  owned 
by  the  said  Barnes  at  the  time  of  the  said  as- 
signment; and  that,  at  the  time  of  the  said 
assignment,  the'^said  Albert  O.  Barnes  was 
bankrupt,  and  execution  proof,  except  for  his 
interest  in  the  said  insurance  policy,  and 
has  so  rediained  from  thence  up  to  the  pres- 
ent time,  and  did  not  have,  at  the  time  of 
the  assignment  hereinbefore  mentioned,  and 
has  not  had  from  that  time  up  to  the  present 
time,  and  has  not  now,  any  other  property 
from  which  the  claims  of  these  defendants 
could  be  paid  and  satisfied.  Wherefore 
these  defendants  pray  that  the  cause  of  the 
plaintiff  may  be  dismissed,  and  that  they 
have  Judgment  for  their  costs  in  this  behalf 
laid  out  and  expended,  and  for  all  other 
proper  relief." 

Counsel  for  appellants,  in  a  brief  of  many 
pages,  have  presented  many  legal  proposi- 
tions, which  in  themselves  are  apparently 
well  settled,  and,  if  applicable  in  any  way  to 
the  questions  presented  by  this  ruling  on 
the  demurrer  to  the  answer,  would  in  all 
probability  be  controlling;  but  the  court  is 
at  a  loss  to  see  their  application  here.  In 
fact,  after  carefully  reading  and  re-reading 
appellants'  brief,  we  still  are  unable  to  see 
u];>on  what  theory  the  answer  proceeds, 
whether  la  abatement  or  in  bar,— whether 
in  the  nature  of  cross  action  on  a  contract 
to  recover  a  Judgment  against  the  appellee 
Albert  O.  Barnes,  or  to  set  aside  the  transfer 
by  him  to  his  wife,  Lucy  A.  Barnes,  of  his 
rights  and  interests  under  the  policy  of  in- 
surance sued  upon.  If  Its  purpose  were  to 
abate  the  action,  until  the  final  disposition 
of  the  action  brought  by  the  appellants,  in 
Chicago,  against  the  appellees  Albert  O. 
Barnes  and  the  Fireman's  Fund  Insurance 
Company,  there  was  no  error  in  sustaining 
a  demurrer  to  it,  if  for  no  other  reason  be- 
cause it  came  too  late.  Dilatory  pleas  must 
precede  the  filing  of  pleas  in  bar.  "An  an- 
swer in  abatement  must  precede,  and  can- 
not be  pleaded  with  an  answer  in  l>ar,  and 
the  issue  thereon  must  be  tried  first  and  sep- 
arately. If  the  issue  be  found  against  the 
answer,  the  Judgment  must  be  that  the  party 
plead  over,  and  against  him  for  all  costs  of 
the  action  up  to  that  time."  Section  365, 
Rev.  St.  1881  (section  368,  Bums'  Rev.  St 
1804).  The  holdings  are  that  the  statute  is 
imperative,  and  tliat  such  pleas  must  be 
filed  at  the  earliest  opportunity,  and  will  not 
avail  if  filed  with  or  after  pleas  in  bar  have 
been  filed.  Field  v.  Malone,  102  Ind.  251,  1 
N.  B.  507;  GUdden  v.  Henry,  104  Ind.  278,  I 
N.  B.  369;  Watts  v.  Sweeney,  127  Ind.  116, 
26  N.  B.  680.  As  a  plea  in  bar,  it  does  not 
deny  the  existence  of  the  debt,  or  the  plain- 
tiiTs  right  to  recover,  but  simply  charges 
that  the  title  or  right  to  the  claim  was  vest- 
ed in  her  for  a  fraudulent  purpose.    That  is 


no  defence  to  the  action.  If  considered  aa 
a  cross  complaint,  it  proceeds  upon  the  the- 
ory that  the  defendant  Albert  O.  Bame* 
was  indebted  to  the  cross  complainants  in  a 
certain  sum,  and  that,  by  proceeding  as  in 
garnishment  in  the  state  of  Illinois,  they 
garnished  in  the  hands  of  the  insurance 
company  whatever  sum  was  due  from  it  to 
said  Albert  O.  Bamea  There  is  the  further 
allegation  that  the  transfer  of  the  claim  by 
him  to  his  wife,  Lucy  A.  Barnes,  was  with- 
out consideration,  and  made  for  the  purpose 
of  delaying,  cheating,  and  defrauding  bis 
creditors.  It  is  well  settled  that,  in  an  ac- 
tion by  a  creditor  against  a  debtor,  on  a 
claim,  note,  or  other  obligation,  the  plaintiff 
may  Join  in  his  complaint  such  other  mat- 
ters as  are  necessary  for  a  complete  remedy 
and  speedy  satisfaction  of  his  Judgment. 
Bowen  v.  State,  121  Ind.  235,  23  N.  B.  75, 
and  cases  cited.  But  on  the  Joining  of  such 
other  matters,— for  instance,  if  it  be  to  set 
aside  a  conveyance  or  disi)osition  of  prop- 
erty as  fraudulent,— the  matter  thus  Joined 
is  simply  an  incident  to  the  main  action. 
The  action  against  the  principal  defendant 
upon  the  obligation  is  the  t>a8is  of  the  pro- 
ceeding, and  the  matter  Joined  with  it.  to  in- 
sure a  speedy  satisfaction  of  the  Judgment, 
in  the  event  one  is  rendered,  is  but  an  in- 
cident thereto.  The  appellants,  in  their 
plea,  do  not  seek  a  Judgment  against  their 
debtor,  Albert  O.  Barnes.  Without  a  Judg- 
ment against  him,  they  are  not  in  a  position 
to  assert  a  claim  to  or  against  the  property 
or  rights  conveyed  by  him  to  ids  wife. 
There  was  no  error  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  the  answer  of 
the  appellants.    Judgment  affirmed. 


a4  Ind.  App.  «S) 
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BaSTABUT    PbOORSDIMOS— BVIDBSCB— PRtVILaOBD 

COMUCSICATIONS— INSTRDOTIOXS 

— COSTISUANCB. 

1.  In  a  bastardy  caf>e,  it  was  not  error  to  de- 
ny defendant  a  continuance  on  account  of  the  al>- 
sence  of  a  witness  who  is  a  physician,  and  would 
testify  that  relatrix  called  on  him  in  tiig  pro- 
fessional capacity,  in  company  with  a  man  ouer 
than  defendant,  and  desired  to  he  relieved  of  the 
child,  and  that  he  made  no  attempt  to  relieve  her 
of  the  child,  sincv  what  such  physician  learned 
was  privileged  and  inadmissible.  Gavin,  O.  J., 
and  Davis,  J.,  dissenting. 

2.  In  a  bastardy  case,  where  defendant  asks 
a  continuance  on  the  ground  of  the  absence  of  a 
witness  who  is  a  physician,  and  it  appears  that  the 
matters  to  which  it  is  claimed  be  will  testify  are 
privileged,  and  not  admissible  against  oiijection 
by  relatnx,  objection  by  her  to  a  continnance 
sufficiently  shows  her  parp<»e  to  object  to  bia 
evidence,  if  offered,  to  Justify  a  denial  of  the 
continuance  for  the  reason  that  the  evidence  is 
not  admissible. 

8.  In  a  bastardy  case,  an  affidavit  by  defend- 
ant for  continuance  on  tiie  gronnd  of  the  absence 
of  a  witness  who  is  a  physician  stated  that  the 
witness  wonld  testify .  that  relatrix  and  a  man 
other  than  defendant  called  on  the  witness,  and 
said  they  were  husband  and  wife,  and  wished  Iiim 
to  examine  Iter  to  ascertain  if  sne  was  pregnant. 
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and,  if  she  was,  to  relieve  her  of  the  diild,  etc. 
Beld,  that  the  facts  propoaed  to  be  proved  did  not 
show  that  relatri:  called  on  such  physician  to 
have  an  abortion  performed,  or  for  a  criminal  pnr- 
pose,  so  aa  to  make  the  law  applicable  to  snch 
cases  apply  to  such  facta. 

4.  In  a  bastardy  case,  an  aSEldavit  by  defend- 
ant for  a  continuance  becatise  of  the  absence  of  a 
witness;  who  was  the  servant  of  a  certain  pbysi- 
cian,  stated  that  the  fact  tluit  such  servant  wovld 
testify  as  stated  was  madu  known  to  affiant 
by  such  physician  the  day  before  the  affidavit  was 
made,  and  that  hei  name  and  address  were  un- 
known to  affiant,  but  were  known  to  such  physi- 
cian, as  affiant  was  informed  and  believed,  and 
coold  be  obtained  for  the  purpose  of  securing  her 
evidence.  Held,  that  the  affidavit  failed  to  show 
probability  of  securing  the  testimony  of  snch  wit- 
ness. 

5.  In  a  bastardy  case,  it  is  not  error  to  ex- 
clude evidence  given  by  relatrix  in  the  examina- 
tion before  a  justice  of  the  peace,  and  to  refuse  to 
permit  her  to  be  cross-examined  concerning  an 
examination  of  her  made  by  a  certain  physician 
when  accompanied  by  a  man  other  than  defend- 
ant, since  the  matter  to  which  snch  evidence  re- 
lates is  pri-vileged. 

6.  Evidence  by  a  physician,  on  behalf  of  de- 
fendant, that  the  child  of  relatrix  was  fully  de- 
veloped, is  privileged,  and  not  admissible. 

7.  In  a  bastardy  case,  where  an  admission 
that  relatrix  was  pregnant  at  a  specified  time 
was  entered  of  record,  it  was  not  error  for  the 
coort,  in  its  iniitructicns,  to  inform  the  jury  that 
it  was  not  controverted  that  relatrix  was  preg- 
nant. 

Appeal  from  circuit  court.  Porter  county; 
N.  L.  Agnew,  Judge. 

Bastardy  proceedings  by  the  state,  on  the 
relation  of  Martha  Hill,  against  Merit  Post. 
From  a  judgment  against  him,  defendant  ap- 
peals.   AflSrmed. 

Olds  &  Gilffin,  B.  D.  Crumpacker,  and 
Grant  Crumpacker,  for  appellant.  J.  B.  Pe- 
terson, for  appellee. 


RBINHARD,  J.  The  appellant  was  pros- 
ecuted for  bastardy.  Examination  was  bad 
before  the  Justice.  Appellant  was  bound  over 
to  the  Lake  circuit  court,  from  which  court 
the  venue  was  changed  to  the  Porter  cir- 
cuit court  Here  the  appellant  was  adjudged 
to  be  the  father  of  the  bastard  child  of  the 
relatrix,  and  a  further  judgment  was  ren- 
dered against  him,  in  favor  of  the  relatrix, 
for  $450  for  the  support  and  maintenance  of 
said  child.  The  overruling  of  appellant's  mo- 
tion for  a  new  trial  Is  the  only  error  as- 
signed. 

One  of  the  reasons  aasigned  for  a  new  trial 
Is  the  overruling  of  the  appellant's  motion 
for  .a  continuance.  The  appellee  insists  that 
there  is  no  bill  of  exceptions  in  the  record  by 
which  the  question  sought  to  be  raised  has 
been  properly  presented.  Without  stopping 
to  determine  this  preliminary  point,  however, 
we  have  examined  the  case  on  Its  merits,  and 
have  arrived  at  the  conclusion  that  it  must 
be  affirmed  in  any  event  As  to  the  ruling 
qt  the  court  upon  the  motion  for  a  continu- 
ance, it  was  clearly  right  The  alleged  ab- 
luent witnesses  were  one  Dr.  Miller,  who,  It 
Vas  alleged,  had  examined  the  relatrix  in 
cyrder  to  determine  whether  or  not  she  was 
]i)regnant,  and  bis  servant  girl,  whose  name 
v.42N.E.no.l4 — 71 


is  unknown  to  appellant  All  the  testimony 
sought  to  be  given  by  the  physician  rdated 
to  matters  he  had  learned  while  the  relatrix 
had  called  upon  him  In  his  professional  ca- 
pacity as  a  f  hysiciajQL.  It  was  therefore  priv- 
ileged, and  could  not  have  been  given  in 
evidence  by  the  physician  over  the  objec- 
tion of  the  relatrix.  Not  only  is  the  physician 
prevented  from  revealing  anything  told  him 
by  the  relatrix,  but  It  would  be  equally  ob- 
jectionable for  him  to  divulge  matters  be 
had  learned  from  mere  observation.  The  ad- 
mission of  such  evidence  over  the  objection 
of  relatrix  would  have  been  In  plain  viola- 
tion of  the  statute.  Rev.  St  1894,  {  505  (Bev. 
St.  1881,  S  407)  subd.  4.  This  statutory  pro- 
vision is  construed  with  great  strictness  In 
favor  of  the  person  against  whom  the  evi- 
dence is  sought  to  be  given.  Association  v. 
Beck,  77  Ind.  203;  Association  v.  BIddle,  91 
Ind.  84;  Insurance  Co.  v.  Wiler,  100  Ind.  92; 
Williams  v.  Johnson,  112  Ind.  273,  18  N.  B. 
872;  Heuston  v.  Simpson,  115  Ind.  62,  17  N. 
B.  261;  Gurley  v.  Park,  135  Ind.  440,  35  N. 
H.  279;  Pennsylvania  Oo.  v.  Marion,  123  Ind. 
415,  23  N.  B.  973.  In  the  case  of  WlUIams 
V.  Johnson,  supra,  the  court  said:  "The  stat- 
ute sets  the  seal  of  secrecy  and  confidence 
upon  what  a  pliyslcian  observes  in  respect 
to  the  condition  of  his  patient's  person  in  the 
course  of  his  professional  examinations,  as 
well  as  upon  communications  made  to  him 
by  his  patient  •  •  *  The  policy  of  the 
statute  Is  to  protect  and  render  inviolable 
the  ccHifldeuce  which  should  exist  between 
physician  and  patient  A  physician  is  not 
permitted  to  disclose  the  result  of  observa- 
tions or  examinations  made  by  him  upon  the 
person  of  his  patient,  unless  with  the  consent 
of  the  latter,  or  unless  the  patient  in  some 
way  waives  the  privilege."  In  Heuston  v. 
Simpson,  supra,  this  language  was  made  use 
of  by  the  court:  "If  the  knowledge  la  ac- 
quired In  the  chamber  of  the  patient  and 
In  the  discharge  of  professional  duty,  the 
physician  can  make  no  disclosure.  This  is 
true  whether  the  knowledge  is  communicated 
by  the  words  of  the  patient,  or  is  gained  by 
observation,  or  Is  the  result  of  a  professional 
examination.  The  law  forbids  the  physician 
from  disclosing  what  he  learns  in  the  sick- 
room, no  matter  by  what  method  he  acquires 
his  knowledge."  And  in  Association  v.  Beck, 
it  was  said:  "His  [the  physician's]  admis- 
sion to  the  bedside  of  the  sick  may  enable 
the  experienced  and  skillful  practitioner  to 
discern  more  of  the  patient's  condition,  and 
the  cause  which  brought  it  about,  than  the 
patient  himself  could  tell  or  would  be  will- 
ing to  reveal;  and  whether,  therefore,  the 
Information  which  he  gets  is  obtained  In  one 
way  or  the  other,  should  make  no  ditTerence 
in  the  application  of  the  rule."  In  the  pres- 
ent case  the  appellant  proposed  to  prove  by 
Dr.  Miller  that  the  relatrix  called  on  him  in 
his  office  in  Chicago  in  May,  1894,  In  com- 
pany with  a  young  man  (not  the  appellant), 
and  that  the  relatrix  and  her  companion  then 
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and  there  told  Dr.  Miller  that  they  were  hus- 
band and  wife;  that  the  man  accompanying 
her  was  a  railroad  man;  that  they  feared 
relatrix  was  pregnant  with  child,  and  that 
they  did  not  want  any  children  at  that  time, 
and  desired  an  examination  to  be  made  to 
ascertain  the  condition  of  the  relatrix,  and, 
If  preg^nant,  to  relieve  her  of  child;  that  the 
said  physician  made  the  examination  of  the 
relatrix,  and  found  her  to  be  pregnant,  and 
80  stated  to  her,  but  made  no  attempt  to 
relieve  her  of  the  child;  that  said  Miller 
will  testify  that  the  person  accompanying 
said  relatrix  was  a  young  man  with  brown 
mustache,  tall,  rather  slender,  and  was  not 
the  appellant.  We  thinlc  aU  this  information 
about  which  Dr.  Miller  was  to  be  examined 
was  privileged.  There  can  be  no  question, 
we  think,  as  to  that  portion  relating  to  the 
examination  of  the  relatrix,  and  the  result 
ascertained  therefrom.  What  Dr.  Miller  ob- 
served as  to  who  accompanied  the  relatrix, 
and  what  they  said,  must  have  been  in  ref- 
erence to  the  'subject-matter  of  the  examina- 
tion,—the  purpose  for  which  they  had  call- 
ed upon  the  physician,— and  it  was  likewise 
privileged.  But  if  it  be  granted  that  the 
physician  might  have  testified  to  the  fact 
that  the  appellee  and  the  young  man  came 
to  his  office,  without  disclosing  the  purpose 
tac  which  they  came,  we  do  not  see  how 
this  could  have  benefited  appellant,  as  It 
traded  to  prove  nothing  material  to  the  case 
on  either  side.  Nor  do  we  think  the  facts 
proposed  to  be  proved  show  that  the  rela- 
trix called  upon  the  physician  for  a  criminal 
purpose,  and  hence  the  law  applicable  to 
such  cases  does  not  apply  here.  We  do  not 
think  it  can  be  said,  from  the  statement  of 
the  affidavit,  that  the  relatrix  called  upon 
Dr.  Miller  to  have  an  abortion  performed. 

Appellant's  counsel  insist,  however,  that  It 
was  error  to  overrule  said  motion,  even  if 
it  be  conceded  that  the  testimony  was  not 
such  as  could  have  been  given  by  the  phy- 
sician upon  objection  made,  inasmuch  as  It 
could  not  be  determined  beforehand  that 
the  relatrix  would  have  objected  to  the  tes- 
timony on  the  ground  of  its  being  privileged. 
This  position  cannot  be  maintained.  The 
relatrix,  l^  objecting  to  the  continuance, 
sufficiently  manifested  her  purpose  to  object 
to  the  testimony  when  offered,  and  it  would 
have  been  fruitless  to  continue  a  cause  for 
evidence  which  could  not  have  been  avail- 
able in  any  event. 

The  appellant  also  asked  for  a  continu- 
ance on  account  of  the  absence  of  a  servant 
girl  of  Dr.  Miller,  whose  name  the  appel- 
lant says,  in  the  affidavit,  he  does  not  know, 
and  who,  as  he  is  Informed  and  believes, 
was  present  at  Dr.  Miller's  office  during  the 
term  of  said  interview  between  the  relatrix 
and  said  Dr.  Miller,  and  at  the  examination, 
and  that  she  will  so  testify,  and  that  she  ad- 
mitted relatrix  and  her  said  male  companion 
to  the  office,  and  saw  them  both,  and  would 
recognize  either  of  them,  and  that  said  male 


companion  was  a  tall,  rather  slender,  yonng 
man,  with  brown  mustache,  and  not  the  ap- 
pellant. The  appellant  stated  in  his  affi- 
davit that  the  fact  that  said  servant  girl  was 
present,  and  would  testify  as  aforesaid,  first 
came  to  the  appellant's  knowledge  on  the 
day  before  the  affidavit  was  made,  tbroueb 
said  Dr.  Miller,  and  that  her  name  and  ad- 
dress are  unknown  to  him,  but  that  bet 
name  and  address  are  known  to  said  Dr.  Mil- 
ler, as  appellant  Is  Informed  Emd  believes, 
and  can  be  obtained  by  appellant  for  the 
purpose  of  securing  her  evidence;  that  ap- 
pellant had  no  knowledge  of  the  facts,  and  It 
was  impossible  for  him  to  know,  and  he  had 
no  means  of  knowing,  tliat  said  servant  was 
in  attendance  at  said  time,  until  informed  of 
the  fact  through  Dr.  Miller,  on  the  day  be- 
fore the  making  of  the  affidavit,  and  too 
late  to  take  her  deposition.  The  granting 
or  overruling  of  a  motion  for  a  continuance 
is  largely  a  matter  of  discretion  with  the 
trial  court,  and,  unless  it  clearly  appears 
that  such  discretion  has  been  abused,  the  ap- 
pellate tribunal  will  not  reverse  a  Judg- 
ment on  account  of  a  ruling  on  such  motion. 
Moulder  v.  Kempff,  115  Ind.  458,  17  N.  B, 
906;  Manufacturing  Co.  v.  Bl<d:ford,  129 
Ind.  236,  28  N.  E.  545.  We  do  not  think  the 
facts  stated  in  the  affidavit  show  that  the 
testimony  of  the  grirl  could  be  obtained  with- 
in a  reasonable  time  if  the  continuance  were 
granted.  It  is  not  claimed  that  her  resi- 
dehce,  or  even  her  name,  is  known  to  the 
appellant.  The  fact  that  Dr.  Miller  knows 
these  facts  cannot  aid  the  appellant  For 
aught  that  appears,  the  witness  may  reside 
in  Europe,  or  in  some  remote  i>art  of  the 
globe,  where  It  Is  impossible  to  secure  her 
testimony.  It  is  not  even  stated  that  she 
resides  in  Chicago.  No  diligence  Is  shown 
to  ascertain  her  name  and  residence.  If 
Dr.  Miller  knew  on  the  day  before  the  aiB- 
davit  was  made  where  the  witness  resides, 
no  good  reason  is  shown  for  the  appellant's 
failure  to  obtain  said  information  from  Dr. 
Miller  in  time  to' impart  It  to  the  court  It 
would  not  have  been  sufficient  to  state  that 
appellant  believed  the  testimony  of  die  wit- 
ness could  be  procured  within  a  reasonable 
time,  without  giving  the  facts  upon  which 
such  belief  is  based,  or  if  such  facta  diA  not 
warrant  such  belief.  Railway  Co.  t.  Dick- 
er8on,69Ind.  817;  Deming  v.  Pattersoi,  10 
Ind.  251.  Bnt  this  affidavit  does  not  e\en 
go  so  far  as  that.  It  entirely  falls  to  maw 
any  showing  as  to  the  probability  of  b>- 
curing  the  witness'  testimony,  and  Is  ther^ 
fore  clearly  insufficient  Hence,  grantin;* 
that  the  testimony  would  have  been  compe' 
tent  and  material,  there  was  still  no  error  ii 
overmling  the  motion  for  a  continuance. 

What  has  been  said  respecting  the  compe- 
tency of  Dr.  Miller's  testimony  disposes, 
also,  of  another  question  raised  by  appel- 
lant's counsel.  The  court  struck  out  certain 
testimony  given  by  the  relatrix  before  the 
Justice  of  the  peace,  concerning  the  exam- 
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Ination  of  tbe  relatrtx  by  Dr.  Miller.  This 
action  of  the  court  was  eminei^tly  proper 
and  right:  for  if  the  matter  was  priTileged, 
aa  we  think  it  was,  the  relatrtx  conid  not  be 
made  to  divulge  it,  any  more  than  the  pby- 
aician  could  over  her  objection.  Tbe  same 
question  also  arises  upon  the  croes-examina- 
tion  of  the  relatrlx  at  the  trial,  where  the 
court  sustained  her  objection  to  being  com- 
pelled to  give  any  testimony  relative  to  said 
examination. 

There  waa  no  error  in  tbe  court's  refusal 
to  allow  another  physician  to  testify  on  be- 
half of  appelant  that  the  relatrix's  child 
was  perfectly  developed.  Thia  information 
was  clearly  privileged. 

In  one  of  its  instructions  tbe  court  Inform- 
ed the  jury  that  it  was  not  controverted  that 
the  relatrix  was  pregnant  It  is  insisted 
that  this  was  error.  Ordinarily,  such  an  in- 
struction would  unquestionably  be  an  inva- 
sion of  the  province  of  the  jury.  But  in  the 
present  case  it  appears  from  the  record  that 
such  an  admission  was  expressly  made. 
The  court,  during  the  progress  of  the  trial, 
asked  counsel  if  there  was  any  controversy 
alxtut  the  pregnancy  and  birth  of  the  child, 
to  which  counsel  for  appellant  answered 
that  there  was  none;  and  the  court  directed 
the  admission  to  be  made  of  record,  and 
"it  was  thereupon  admitted  in  open  court  by 
the  defendant  that  the  relatrix,  Martha 
Hill,  was  pregnant  with  and  delivered  of  a 
bastard  child  on  the  lltb  day  of  August, 
1804."  In  view  of  this  admission,  there  was 
no  error  in  the  giving  of  the  instruction  com- 
plained of.  We  think  we  have  disposed  of 
all  the  questions  that  may  be  said  to  have 
been  fairly  presented  by  the  record,  and  dis- 
cnssed  by  appellant's  counsel  in  their  brief. 
There  is  no  available  error.  Judgment  af- 
firmed. 

GAVIN,  a  3.  (dissenting).  1  am  not  of 
the  opinion  that  consultation  with,  and  ex- 
amination and  services  of,  a  physician,  in 
pursuance  of  the  request  to  examine  ap- 
pellee and  ascertain  her  condition,  and,  if 
fonnd  pregnant,  to  relieve  her  of  the  child.' 
come  within  the  protection  of  the  law,  as 
privileged  communications.  Such  a  trans- 
action is  not  within  the  legitimate  course 
of  the  physician's  profession.  People  v.  Van 
Alstlne.  67  Mich.  69.  23  N.  W.  594;  Reg. 
T.  Cox,  6  Cr.  Law  Mag.  669;  People  v.  Ma- 
hon,  1  Utah,  205;  Hughes  v.  Boone,  102  N. 
CL  137.  9  S.  B.  286. 

DAVIS,  J.,  concurs  in  the  dissent. 


m  Ind.  App.  441) 

WARRDM  V.  DERRT  et  «. 
(Aivellate  Court  of  Indiana.     Feb.  21,  1806.) 

IXSBMIIITT — COKTKAOT  TO  BI  BTBIOTLT 
CONSTRUSD. 

A  share  of  certain  money  distribnted  by  or- 
der of  conrt  was  allotted  to  a  manied  woman, 


and  paid  to  ber  attorney.  Before  paying  It  over 
to  his  client,  he  exacted  from  her  a  iMnd  of  in- 
demnity to  bold  him  barmlesa  if  he  was  compelled 
to  refnnd  it,  which  was  given  and  signed  by  ber 
husband  as  suretv.  The  order  of  distribntion 
was  afterwards  set  aside,  and  the  attorney  ss- 
sisncd  the  bond  to  the  person  by  the  final  order 
entitled  to  the  money.  Held,  that  there  having 
been  no  recovery  against  the  attorney,  and  there 
being  no  liability  for  the  money  on  his  inrt,  the 
assignee  could  not  recover  on  the  boni. 

Appeal  from  circuit  court,  Hancock  coun- 
ty;  0.  G.  Offett,  Judge. 

Action  by  Henry  Wamun,  administrator, 
against  Jod  Derry  and  Martha  Derry. 
Judgment  for  defendants,  and  plalntifr  ap- 
peals.    Afdrmed. 

Henry  Warrum,  for  appellant  Wm.  & 
Hough  and  Wm.  A.  Hough,  for  appellees. 

DAVIS,  J.  The  facts  out  of  which  the 
controversy  arises  are  set  out  in  Derry  r. 
Morrison,  8  Ind.  App.  50,  34  N.  B.  107.  Th« 
former  action  was  dismissed.  The  adminis- 
trator of  the  estate  of  James  A.  New  as- 
signed the  instrument  executed  to  said  New. 
by  the  appellees  to  the  appellant,  as  admin- 
istrator de  bonis  non  of  the  Atkinson  estata 
Ibe  appellant  then  instituted  the  present 
suit  against  Joel  Derry  and  Martha  Derry, 
Tbe  action  is  brought  on  the  bond  copied 
In  the  opinion  in  Derry  v.  Morrison,  supra. 
The  cause  was  tried  by  tbe  coiurt  on  issues 
joined.  The  court  made  a  special  finding  of 
facts.  The  appellant  filed  a  motion  for  • 
new  trial,  which  was  overmled,  and  prop» 
exception  reserved.  Tbe  conclusions  of  law 
were  in  favor  of  the  appellees,  to  which  ths 
appellant  excepted.  The  errors  assigned  are: 
(1)  The  court  erred  in  overruling  appellant's 
motion  for  a  new  triaL  (2)  The  court  erred 
in  its  conclusions  of  law.  When  the  final 
report  was  approved,  and  tbe  money  for  di»- 
tribution  was  paid  to  the  cletk,  Mrs.  Derry 
was  entitled  to  her  distributive  share  then, 
on  executing  the  proper  receipt  to  the  clerk. 
Instead  of  receipting  for  the  money  in  per- 
son, Mr.  New, -as  her  attorney,  received  the 
money  for  her.  In  tbe  absence  of  fraud,  oo 
what  theory  could  the  appellant,  have  re- 
covered in  an  action  against  New?  Under 
the  circumstances,  Mrs.  Derry  is  liable  to 
tbe  estate  for  the  amount  received  by  her, 
as  for  money  had  and  received;  but  her 
husband  is  not  liable  as  her  STire^  unless 
he  has  become  responsible  by  reason  of 
the  bond  executed  by  him  to  New.  Tbe 
final  report  of  Morrison,  administrator,  and 
the  order  directing  the  clerk  to  pay  the  dis- 
tributive share  of  Mrs.  Derry  to  said  New 
for  her,  were  afterwards  set  aside.  The 
estate  of  said  New  is  insolvent,  and  so  Is 
Mrs.  Derry. 

It  is  earnestly  insisted  t^it  the  bond  was 
executed  for  the  benefit  of  the  Atkinson  e» 
tate,  and  not  merely  for  the  personal  indem- 
nity of  New,  and  also  that  setting  aside  tho 
order  of  distribution  was  in  eifect  under  tbs 
circumstance^  an  order  on  him  to  refua4 
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or  repay  said  money  to  said  estate,  and. 
therefore,  that  the  condition  of  tlie  bond 
has  been  broken.  Much  stress  in  argument 
Is  laid  on  the  fact  that,  when  the  final  re- 
port was  made  and  approved,  New  was 
acting  as  the  attorney  for  the  administrator. 
This  circumstance,  however,  does  not  affect 
the  rights  of  the  parties  in  this  action,  be- 
cause, when  he  receipted  for  the  dlstributiTe 
share  of  Mrs.  Derty,  he  was  acting,  as  be- 
fore observed,  as  her  attorney.  In  support  of 
the  eQUltles  of  his  claim  In  this  action,  the 
appellant  refers  to  the  fact  that  Mrs.  Derry 
and  the  estate  of  New  are  insolvent.  Suffice 
It  to  say  ttiat  these  circumstances  do  not  af- 
fect the  question  involved  in  this  appeal. 
New  received  the  money,  not  on  account  of 
his  financial  responsibility,  or  because  he 
was  the  attorney  of  the  administrator,  but 
by  reason  of  the  fact  that  he  was  then  act- 
ing as  Mrs.  Derry's  agent  or  attorney.  As 
between  himself  and  Mrs.  Derry,  it  may  be 
well  doubted  whether  he  was  in  a  position 
to  dispute  her  right  to  the  money  he  had 
received  of  the  clerk  on  distribution  for  her. 
However  this  may  be,  he  exacted  the  In- 
demnifying bond  when  he  paid  the  money 
to  her.  The  express  condition  of  the  bond 
is  that.  In  case  he  is  ordered  to  refund  or 
repay  the  money,  they  (Mrs.  Derry  and  her 
husband)  will  ^>ay  said  money  to  New  on  de- 
mand. The  order  of  the  court  to  pay  the 
distributive  share  of  Mrs.  Derry  according 
to  the  final  report  to  Mr.  New  for  her  was 
set  aside,  but  there  was  no  order  that  be 
should  refund  or  repay  the  money  so  receiv- 
ed by  him  for  her  to  any  one.  The  rule 
ia  that  the  contract  of  a  surety  must  re- 
ceive a  strict  interpretation,  and  caunot  be 
extended  beyond  the  fair  scope  of  its  terms. 
Bums  V.  Manufacturing  Co.,  87  Ind.  541, 
648.  In  another  case  It  is  said:  "That  sure- 
ties are  favorites  of  the  law,  and  will  not 
be  held  beyond  the  terms  of  the  engage- 
ment, is  well  settled."  Irwin  v.  Kilburn, 
104  Ind.  113,  3  N.  B.  650.  In  City  of  tAfay- 
ette  V.  James,  02  Ind.  240,  the  court  says: 
"The  law  is  too  well  settled  to  admit  of  dis- 
cussion that  sureties  are  favorites  of  the 
law,  and  are  not  bound  beyond  the  strict 
terms  of  the  engagement;  tliat  their  liabili- 
ty is  not  to  be  extended  by  implication  be- 
yond the  terms  of  their  contract,  which  con- 
tract is  said  to  be  strictisalmi  juris."  See 
Hart  V.  State,  120  Ind.  83,  21  N.  E.  654,  24 
N.  B.  151. 

As  stated  on  the  former  appeal:  "We  are 
unable  to  construe  this  bond  to  be  other 
than  a  single  bond  of  iJemnity  made  for 
the  protection  of  New.  Its  words  are  plain 
and  unambiguous.  There  is  not  the  least 
hint  that  it  is  for  the  protection  of  the  ad- 
ministrator or  estate."  This  construction 
we  still  think  is  correct.  The  appellant's 
rights  in  the  bond  under  the  assignment 
thereof  to  him  cannot  in  any  event  be 
greater  than  the  rights  of  New  or  his  estate 
therein  prior  to  the  assignment.    Assuming 


that  under  the  terms  of  the  bond,  an  or- 
der on  him  by  the  court  in  proper  proceed- 
ing to  refund  or  repay  the  money  so  receiv- 
ed by  him  on  distribution  for  her  would 
have  entitled  him  to  proceed  against  the  ap- 
pellee on  the  bond  to  recover  the  money, 
there  is  no  right  of  action,  in  our  opinion,  in 
behalf  of  the  appellant  in  the  absence  of 
such  order.  The  setting  aside  of  the  Judg- 
ment approving  the  final  report  and  the  or- 
der under  which  New  received  her  distribu- 
tive share  of  the  estate  toe  her  cannot,  in 
our  opinion,  be  construed  as  an  order  on 
him  to  refund  or  repay  the  money  so  receiv- 
ed by  him  for  her  to  the  Atkinson  estate.  If 
the  Atkinson  estate  is  without  remedy,  such 
condition  does  not  arise  solely  out  of  the  re- 
ceipt of  the  money  from  the  clerk  by  New, 
or  the  payment  thereof  by  him  to  Mrs.  Der- 
ry, but  it  arises  primarily  out  of  the  fact 
that  there  was  a  mistake  In  the  final  report 
of  the  administrator  and  the  order  of  dis- 
tribution based  thereon.  If  the  money  had 
been  paid  by  the  clerk  to  Mrs.  Derry  in  per- 
son, she  would  have  been  liable  to  the  es- 
tate, as  she  is  now  for  money  had  and  re- 
ceived. If  New  or  her  attorney  had  paid 
the  money  to  her  without  exacting  an  in- 
demnifying bond,  it  Is  doubtful  whether  the 
estate  could  have  recovered  the  money  from 
him.  Having  exacted  the  bond  for  his  own 
indemnity,  he  could  not  proceed  thereon 
against  the  signers  thereof  until  there  was 
a  condition  broken  giving  him  such  right  of 
action.  The  surety  thereon  is  only  bound 
by  the  terms  of  his  agreement  as  written  in 
the  bond.  As  there  has  been  no  condition 
broken,  and  as  he  has  not  been  damnified, 
the  appellant  Is  not  entitled  to  recover  there- 
on as  his  assignee.  We  find  no  error  in 
the  record.    Judgment  affirmed. 


(165  Haas.  aSO) 
OAK  ISLAND  HOTEL  OO.  v.  OAK 
ISLAND  GROVE  00. 
(Supreme  Judicial  Conrt  of  MassachusettiL     Suf- 
folk.    Fe^>.  26, 1896.) 

APPEAI/— RCLIXOS  OH  EVIDBNOI— HlR».Bra 

Ekbos. 

1.  Where  an  answer  gO  a  qaestion  is  improp- 
erly excluded,  the  error  ia  hannless,  whe^e  the  ev- 
idence desired  to  be  Introduced  was  subsequent- 
ly admitted. 

2.  Where  there  is  evidence  sufficient  to  show 
substantial  damage,  the  exclusion  of  expert  tes- 
timouy  aa  to  the  amount  of  damage  is  harmleaa 
error,  where  the  jury  find  for  defendant. 

Exceptions  from  superior  court,  Suffolk 
county;  J.  B.  Richardson,  Judge. 

Action  by  the  Oak  Island  Hotel  Company 
against  the  Oak  Island  Grove  Company  to 
recover  damages  for  a  breach  of  contract  and 
lease.  Verdict  for  defendant,  and  plaintiff  ex< 
cepts.     Exceptions  overruled. 

Smith  &  Lndden,  for  plaintiff.  John  D. 
Long  and  J.  O.  Teele,  for  defendant 

HOLMES,  J.  This  is  an  action  for  tibe 
breach  of  covenants  in  a  lease  made  by  the 
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defendant  to  the  platntUf.  The  case  is  here 
on  two  exceptions  to  the  exclusion  of  evi- 
dence. The  first  concerned  the  alleged  inter- 
ference hy  the  defendant  with  the  granting  of 
a  grove  and  victoaler's  license  to  the  plaintiff. 
There  seems  to  have  been  a  misunderstanding 
between  the  court  and  the  plaintiff's  counsel 
as  to  certahi  questions,  the  court  taking  them 
as  an  inquiry  what  a  conversation  meant,  and 
excluding  that  The  questions  as  reported 
seem  to  have  Ixren  Intended  simply  to  call  for 
the  words  spoken;  but,  as  the  court  added 
that  the  idaintiff  might  ask  for  anything  that 
was  said,  and  the  plaintiff  tbereup<m  put  such 
questions  as  it  saw  fit,  and  seemingly  got  in 
what  It  was  seeking  to  introduce,  it  suffered 
no  wrong. 

The  other  exception  concerns  the  exclusion 
of  some  expert  testimony  as  to  the  amount 
of  damage  suffered.  The  short  answer  to  this 
exception  is  that  the  Jury  found  a  verdict 
for  the  defendant.  Even  when  evidence  is 
admitted  which  might  Influence  the  finding  oC 
the  Jury  on  the  cause  of  acticn,  If  it  is  con- 
fined by  the  instructions  of  the  Judge  to  dam- 
ages, and  if  the  Jury  find  fw:  the  defendant, 
commonly,  a  new  trial  will  not  be  granted. 
Sullivan  V.  Railway  Co.,  162  Mass.  536,  39  N. 
B.  185.  A  fortiori,  the  same  is  true  when  the 
evidence  is  excluded.  Cunningham  v.  Parks, 
97  Mass.  172,  175.  It  is  argued  that,  prac- 
tically, the  effect  was  to  exclude  all  proof  of 
damages,  and  thus  to  necessitate  a  verdict  for 
the  defendant  But  If  a  breach  of  contract 
had  Iseen  proved,  the  plaintiff  would  have  been 
entitled  at  least  to  nominal  damages;  and, 
on  the  facts  In  evidence,  the  Jury  might  have 
found  substantial  damages  without  the  aid  of 
testimony  directed  specifically  to  the  amount 
Smith  V.  Brown,  164  Mass.  584,  586,  42  N.  B. 
101;  Pierce  v.  Steamship  Co.,  153  Mass.  87, 
91,  26  N.  E.  415. 

Exceptions  overruled. 


(KB  Mass.  23S) 

LEHMAN  v.  VAN  NOSTRAND. 

(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.    Feb.  25,  1896.) 

Master  and  Servant— Assdmftion  of  Rise. 

In  an  action  by  a  serrant  for  personal  in- 
juries received  by  reason  of  the  breaking  of  a  bot- 
tle of  ale  wlUch  plaintiff  was  packing,  by  reason 
of  the  ale  beliur  in  too  lively  a  condition,  it  appear- 
ed that  shortly  before  plaintiff  was  injured,  to 
his  knowledge,  several  other  bottles  had  burst 
for  such  reason,  as  they  were  being  packed. 
Beld,  that  plaintiif  assumed  the  risk  of  such  in- 
juries. 

Exceptions  from  superior  court,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Action  by  Frederick  W.  Lehman  against 
Alonzo  G.  Van  Nostrand  for  personal  injuries. 
I'here  was  a  verdict  for  plaintiff,  and  defend- 
ant excepts.     Sustained. 

H.  P.  Harriman  and  F.  J.  Daggett  for 
plaintiff.    Fales  &  Mellen,  for  defendant 


ALLEN,  J.  The  injury  to  the  plaintiff  re- 
Bulted  from  the  bursting  of  a  bottle  of  ale, 
while  he  was  engaged  in  packing  ale  for  the 
defendant  There  was  evidence  tending  to 
show  that  the  ale  was  too  lively  to  be  bandied 
with  safety,  and  was  llkdy  to  cause  the 
bottles  to  burst  The  plaintiff  had  been  at 
work  for  the  defendant  ahont  10  days.  Be- 
fore that  he  had  bad  a  large  experience  In 
packing  sweet  beers,  ale,  and  lager  in  cham- 
pagne bottles,  but  had  never  seen  a  bottle  of 
ale  explode  Uke  that  which  caused  the  injury 
to  him  until  the  day  of  the  accident  On  that 
day,  two  bottles  had  previously  exploded,  and 
he  knew  that  this  was  because  the  ale  was 
in  too  lively  a  condition;  and,  before  he  was 
Injured,  he  knew  there  was  danger  In  han- 
dling the  bottles  and  packing  them.  The  acci- 
dent to  the  plaintiff  happened  about  an  hoar 
afterwards.  The  plalntlfl  needed  no  more  ln< 
struction  to  infmm  him  that  there  was  danger, 
and  in  fact  he  knew  and  appreciated  the  riak, 
and  must  upon  his  own  statement  be  held^  to 
have  assumed  it;  and,  in  the  opinion  of  a  ma- 
jority of  the  court,  the  defendant  was  entitled 
to  an  instruction  to  the  Jury  accordingly. 
Exceptions  sustained. 


(US  Masik  236) 

WALLACE  V.  NEW  XORK,  N.  H.  &  H. 
R   CO. 
(Supreme  Judicial  Court  of  MasBachusetts.    Suf- 
folk.    Feb.  25,  1896.) 

RULROADS— lyjDKIBS  AT  CbOBSIKG — COMTBIBUTOaT 

Nboligbnob. 
A  child  13  years  old  is  guilty  of  contribu- 
tory negligence  in  attempting  to  pass,  at  a  rail- 
road crossing,  between  two  sections  of  a  long 
freiglit  train  eight  feet  apart  where,  when  she  ar- 
rived at  the  crossing,  the  two  sections  w6re  at  a 
standstill,  but  before  shs  dtarted  to  pass  between 
them,  the  engine  section  had  commenced  to 
close  np. 

Bxceptions  from  superior  court,  Suffolk 
county;   Franklin  G.  Fessenden,  Judge. 

Action  by  Thomas  Wallace,  administiator, 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  (Company,  for  death  of  his  In- 
testate. From  a  verdict  by  direction  for  de- 
fendant plaintiff  brings  exceptions.  Excep- 
tions overruled. 

James  E.  Cotter  and  Robert  T.  Onroy,  for 
plaintiff.    Benton  &  Ohoate,  for  defendant 

KNOWLTON,  J.  We  may  assume  in  fa- 
vor of  the  plaintiff,  without  deciding,  that  the 
keeping  of  a  post  ofilce  In  the  passenger  sta- 
tion of  the  defendant  by  its  station  agent, 
with  its  consent,  was  a  use  of  the  building 
which  constituted  an  invitation  by  the  defend- 
ant to  aU  persons  to  come  ther«  to  get  or  de- 
posit mail  there,  or  to  ascertain  if  there  was 
any  mail  matter  for  them.  We  may  also  as- 
sume that  the  preparation  of  its  tracks  and 
grounds,  and  the  regulai  use  of  them  made  by 
the  defendant,  was  equivalent  to  an  invitation 
to  persons  to  cross  where  the  plaintiff's  hitee- 
tate  was  going,  if  they  had  business  at  the 
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post  office.  Without  considering  the  evidence 
relied  upon  by  the  plaintiff  to  show  negligence 
on  the  part  of  the  defendant's  servants,  we 
may  Inquire  whether  the  plaintiff  has  intro- 
dnced  any  evidence  that  his  Intestate  was  in 
the  exercise  of  due  care.  She  was  going 
across  the  defendant's  grounds  In  a  place 
which  was  used  more  or  less  for  switching 
and  making  up  freight  trains.  The  evidence 
tended  to  show  that  many  persons  were  ac- 
customed to  go  there  in  passing  from  the 
westerly  part  of  the  village  to  the  passenger 
station.  There  was  also  uncontradicted  tes- 
timony from  several  witnesses  that,  when  a 
freight  train  was  left  standing  there  for  a  con- 
siderable time,  the  trainmen  were  accustom- 
ed to  divide  the  train,  and  thus  make  an  open- 
ing through  which  persons  could  walk  in  go- 
ing to  and  from  the  station.  The  plaintiff's 
intestate  was.a  girl  13  years  of  age,  who  lived 
near  by,  and  was  familiar  with  the  place. 
She  started  to  go  to  the  post  office  with  two 
boys,  one  of  whom  had  a  wheelbarrow.  As 
the  three  approached  the  defendant's  grounds, 
there  waa  a  freight  train  standing  upon  one 
of  the  tracks,  with  an  opening  In  it  between 
two  cars,  nearly  in  the  usual  line  of  travel  to 
the  shed  and  platform  used  by  passengers, 
and  to  the  passenger  station  beyond  on  the  op- 
posite side  of  the  main  tracks.  The  length  of 
the  train  was  not  stated  by  any  witness,  but 
one  of  the  boys  speaks  of  box  cars,  and  says 
he  did  not  see  the  locomotive.  From  the 
plan  which  was  used  at  the  trial,  and  from 
the  explanation  of  it  at  the  argument  before 
us,  we  Infer  that  there  was  a  considerable 
distance  between  the  opening  in  the  train 
and  the  locomotive.  The  plalntlflfs  counsel, 
in  his  brief,  says  that  the  train  was  a  Icmg 
one.  Ofhe  boys  passed  through  this  opening 
between  the  cars,  which  was  about  six  or 
eight  feet  wide.  She  followed,  and,  as  the 
forward  part  of  the  train  backed  up,  she  was 
caught  between  the  cars,  and  killed.  Every- 
body of  ordinary  intelligence  about  to  pass 
through  a  narrow  opening  in  a  freight  train 
standing  in  a  freight  yard  knows  that  the 
cars  are  liable  to  be  moved,  and  that  care 
must  be  exercised  in  view  of  that  possibility. 
As  it  is  established  law  that  a  passenger  on 
a  highway  about  to  cross  a  railroad  Is  t>ound 
to  look  and  listen  for  approaching  trains,  if 
he  would  exercise  ordinary  care,  so  one  ap- 
proaching a  long  train  of  cars  in  a  freight 
yard,  through  which  he  sees  a  narrow  open- 
ing, cannot  justify  himself  in  passing  through 
the  opening  without  looking  up  to  see  wheth- 
er the  cars  on  either  side  are  in  motion.  In 
the  present  case,  only  one  witness  said  any- 
thing in  regard  to  the  conduct  of  the  plain- 
tiffs intestate  immediately  before  the  acci- 
dent. He  testified  that,  "Just  as  the  cars 
started,  she  started  to  run."  In  another  part 
of  his  testimony,  he  said  he  could  not  tell 
whether  she  was  running  or  walking,  but,  as 
the  cars  started,  she  came  to  there,  and  was 
caught  There  is  no  evidence  in  the  case 
tending  to  contradict  this  testimony,  and  the 


irresistible  conclusion  from  it  Is  that  while 
the  cars  were  in  motion,  and  when  there  waa 
a  space  of  only  six  or  eight  feet  between  the 
two  cars,  she  tried  to  pass  through.  It  would 
be  impossible  for  one  in  the  exercise  of  due 
care  to  attempt  this  without  seeing  that  the 
cars  were  in  motion,  and  it  was  careless  for 
one  to  try  to  pass  through,  knowing  that  they 
were  In  motion,  when  the  opening  was  so 
narrow  that  he  was  liable  to  be  caught  No 
emergency  is  shown  which  would  Justify  her 
In  taking  any  risk.  This  undisputed  evidence 
receives  the  strongest  possible  confirmation 
from  oth&c  proved  facts.  Everybody  knows 
that  it  is  physically  impossible  for  a  long 
fr^ht  train  to  back  up  in  such  a  way  as  to 
move  the  rear  car  suddenly  and  quickly,  with- 
out giving  warning  of  what  is  to  be  expected 
by  the  previous  movement  of  the  locomotive 
and  the  cars  near  it  The  burden  was  upon 
the  plaintiff  to  show  that  his  intestate  was 
not  careless  in  exi>oslng  herself  to  danger  un- 
necessarily, and  we  find  no  evidence  in  the 
case  that  tends  to  sustain  this  burden.  Ex- 
ceptions overruled. 


STILLMAN  V.  WHITTBMORB  et  aL 

(Supreme  Judicial  Coort  of  Massachusetts.    Suf- 
folk.    Feb.  25,  1896.) 

WbIT  or  EbVIEW— JUBISDICTION— Ebvibw— 
DlSORBTIOK, 

1.  The  denial  by  the  superior  court  of  a  mo- 
tion for  a  new  trial  does  not  deprive  the  supreme 
court  of  its  jurisdiction,  under  Pub.  St  c  187,  i 
22,  to  review  the  judgment  by  writ  of  review. 

2.  A  petition  for  a  writ  of  review  is  address- 
ed to  the  discretion  of  the  judge  to  whom  it  is  pre- 
sented, and  his  action  thereon  will  only  be  revised 
on  exceptions  for  erroneous  rolingb  in  matteis  of 
law. 

3.  The  denial  uf  a  writ  of  review,  based  on 
error  in  the  exclusion  of  evidence,  to  which  peti- 
tioners failed  to  except  through  inadvertence,  wiil 
not  be  disturbed  as  an  abuse  of  the  discretion  ot 
the  judge  to  whom  the  petition  was  presented. 

Exceptions  from  supreme  Judicial  court, 
Suffolk  county. 

Petition  by  J.  W.  Stlllman  for  a  writ  of  re- 
view in  an  action  of  tort  by  petitioner  against 
B.  F.  Whittemore  and  others,  brought  in  the 
superior  court,  where  it  was  tried  before  the 
court  without  a  Jury.  In  that  court  the 
finding  was  for  the  defendants,  and  the 
Judge  disallowed  exceptions  filed,  and  also 
overruled  a  motion  for  a  new  trial.  Petition- 
er then  filed  a  petition  for  a  writ  of  review, 
which  was  heard  In  the  supreme  Judicial 
court  by  HOLMES,  J.,  and  dismissed,  where- 
upon the  petitioner  alleged  exceptions.  Over- 
ruled. 

J.  W.  Stillman,  pro  se.  I*.  W.  Howes,  for 
defendants. 

AT.TiHN.  3.  The  petitioner  contends  that 
this  court  had  Jurisdiction  to  hear  and  grant 
his  petition  for  review,  and  that  the  denial 
by  the  superior  court  of  his  motion  for  a  new 
trial  does  not,  as  a  matter  of  law,  deprive 
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this  Gonrt  of  Its  Jurisdiction,  under  Pub.  St 
«.  187,  i  22.  We  agree  witb  tills  construction 
of  the  statute;  but  it  Is  settled  by  numerous 
'decisions  tliat  such  a  petition  is  addressed  to 
the  discretion  of  the  judge  to  whom  It  is  pre- 
sented, and  his  decision  thereon  can  be  re- 
vised upon  exceptions  only  for  erroneous  rul- 
ings In  matter  of  law.  Hayes  r.  Collins,  114 
Mass.  54,  and  cases  there  cited;  Boston  t. 
Bobbins,  116  Mass.  313;  Sylvester  v.  Hubley, 
157  Mass.  306,  32  N.  B.  166.  The  judge  be- 
fore whom  the  petition  was  heard  stated  that 
upon  the  facts  set  forth  in  the  petition,  and 
the  admitted  fact  that  there  had  been  a  mo- 
tion for  a  new  trial  in  the  superior  court, 
and  that  such  motion  had  been  denied,  no 
case  was  stated  on  which  this  court,  in  Its 
discretion,  ought  to  grant  a  writ  of  review,' 
and  denied  the  petition.  The  only  question 
open  before  us  is  whether  he  was  bound  in 
law  upon  those  facts  to  do  otherwise. 

The  supposed  error  at  the  trial  which  Is 
most  relied  on  In  the  petitioner's  brief  was 
the  exclusion  of  certain  testimony  which  he 
offered  to  meet  an  alleged  perjury  on  the 
part  of  one  of  the  defendants.  Assuming 
that  this  testimony  was  competent,  and  that 
the  omission  to  tate  an  exception  to  its  exclu- 
sion was  through  inadvertence,  as  alleged, 
the  most  that  can  now  be  said  Is  that,  by 
reason  thereof,  the  superior  court,  in  its  dis- 
cretion, might  have  granted  a  new  trial  on 
motion,  or  that  this  court,  in  its  discretion, 
might  order  a  writ  of  review;  but  in  either 
case  tbe  court  is  not  bound  so  to  act,  and 
no  exception  lies  to  its  refusal  to  do  so. 

The  petitioner  asked,  among  other  things, 
for  a  ruling  that  if  the  court  Is  convinced 
that  false  evidence  was  given  by  the  de- 
fendants, or  either  of  them,  and  that  the 
finding  of  tbe  judge  at  the  trial  was  based 
thereon,  a  review  should  be  ordered.  The 
petition  for  review  shows  that  at  the  trial 
there  was  evidence  oh  l>oth  sides,  and  that 
the  defendants  were  witnesses  in  their  own 
behalf.  The  decision  was  in  favor  of  the 
defendants.  Tbe  particular  grounds  upon 
which  It  rested  are  not  stated.  The  petition 
for  review  sets  forth  that,  if  the  plaintiff 
<at  the  trial)  failed  in  the  least  degree  to 
-establish  any  and  all  of  the  propositions  nec< 
essary  to  make  out  his  case.  It  was  because 
-of  the  perjuries  of  one  of  the  defendants,  and 
tbe  failure  of  the  judge  to  admit  competent 
evidence  to  contradict  these  perjuries.  Un- 
der these  circumstances,  the  refusal  to  order 
■a  review  presents  no  question  of  law;  It 
was  a  matter  resting  In  the  discretion  of  the 
Judge.    Exceptions  overruled. 


<166  Ha8a.  US) 

BATON  V.  LIBBBT  et  al. 

(Supreme  Judicial  Court  of  Massacbusetts. 

Hampden.     Feb.  25,  1896.) 

COKTBACTS — COSBI DXBATION. 

A  promise  to  the  parents  to  pay  their  child 
«  certain  sum  in  oouaideration  of  the  privilege  of 


naming  the  child  is  a  good  considemtlon  for  a 
note  given  to  the  cliild  by  the  promisor,  bo  as  to 
enable  the  child,  tbe  parents  having  surrendered 
to  the  child  all  rights  therein,  to  recover  thereon. 

Exceptions  from  superior  court,  Hampden 
county;  Elisha  B.  Maynard,  Judge. 

Action  by  Washington  Libbey  Eaton 
against  Frederick  C.  Libbey  and  others,  ex- 
ecutors. A  jury  being  waived,  the  court 
found  for  plaintiff,  and  defendants  except 
Overruled. 

E.  W.  Chapln,  for  plaintiff.  Williams  & 
Anderson,  for  defendants. 

BARKER,  J.  The  defendants  concede  that 
the  privilege  which  was  given  to  their  testa- 
tor of  naming  the  plaintiff  was  a  valid  con- 
sideration for  the  testator's  promise  to  the 
plaintiffs  parents  to  pay  him  the  sum  of 
$100,  for  which  sum  the  testator  then  gave 
his  promissory  note,  payable  to  the  plaintiff. 
But  they  contend  that  the  plaintiff  was  a 
stranger  to  the  consideration,  and  that  he 
could  not  recover  upon  that  note,  and  that  he 
cannot  recover  upon  the  note  In  suit  which 
the  testator  afterwards  gave  to  the  plaintiff 
in  renewal  of  the  orlgrinal  note.  We  have  no 
doubt  that  tbe  privilege  of  naming  a  child  Is 
a  valid  consideration  for  a  promise.  It  was 
so  held  in  Wolford  v.  Powers,  85  Ind.  294, 
307.  See,  also.  Parks  v.  Francis,  50  Vt  626. 
Gifts  to  a  child  because  of  Its  name  are  com- 
mon, and  a  change  of  name  Is  often  made 
the  condition  of  a  gift  .or  bequest  In  many 
jurisdictions,  the  change  of  a  name  is  regu- 
lated by  statute.  If  we  assume  that  the 
right  to  name  a  child  belongs  to  Its  parents, 
and,  ultimatriy,  to  its  father,  the  child  can- 
not be  said  to  have  no  Interest  in  the  name 
Imposed.  Tbe  consequences  affect  the  child 
more  than  anyone  else.  He  is  deprived  of 
the  advantage  of  receiving  any  other  name, 
and  is  subjected  to  the  possibility  of  detri- 
ment because  be  bears  the  name  imposed. 
Assuming  that  the  privilege  belongs  to  the 
parents,  if  they  waive  tbe  right  in  favor  of 
another,  we  think  tbe  child  has  an  Interest 
in  the  name  which  It  shall  bear,  analagous 
to  the  Interest  which  the  child  has  in  its  own 
services,  whicb  belong  to  the  father,  but 
which,  4f  tbe  father  waives  his  right  furnish 
a  good  consideration  for  a  promissory  note 
given  to  the  child  by  a  person  to  whom  they 
have  been  rendered.  Nightingale  v.  With- 
Ington,  15  Mass.  272.  The  right  of  the  par- 
ents Is  one  which  they  have  as  the  natural 
guardians  of  the  child,  and  they  may  be  pre- 
sumed to  act  In  the  matter  for  Its  Interest 
If,  for  exercising  the  right  In  a  particular 
manner,  they  receive  a  reward,  which  they 
recognize  and  treat  as  belonging  to  tbe  child, 
it  should  be  considered  as  its  property,  even 
If  the  parents  could  have  kept  the  reward  as 
their  own.  In  this  case,  It  is  fair  to  say 
that  in  the  transaction  In  which  the  original 
note  was  given,  the  parents  were  acting  for 
the  child,  and  were  understood  by  the  de- 
fendants'   testator   to   be   so    acting.     XtlC 
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plaintiff  has  continued  to  bear  the  name, 
and  has  accepted  the  present  note  since  he 
arrived  at  years  of  discretion,  and  he  has 
further  ratified  the  contract  by  bringing  this 
suit  since  he  became  of  age.  We  are  of  opin- 
ion that  there  was  a  valid  consideration  for 
the  note  moving  from  the  plaintiff  himself. 
It  is  nnnecessary  to  consider  whether  the 
action  could  be  maintained  on  any  other 
ground.    Exceptions  overruled. 


(165  Mass.  226) 

WAT  V.  RYTHER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts.    Snf- 
follc.     Feb.  25.  1896.) 

Sals— CoNSTRDOTioK  or  Ck>NTBACT— Rbfbbsbnta- 

TI0N8 — FbaOD— EVIDBXCE. 

1.  A  contract  of  sale  of  "window  frames  set 
with  glass"  embraces  the  sashes  in  which  the 
glass  is  set,  and  also  the  frames. 

2.  A  statement  by  a  vendor  in  a  written  offer 
of  sale  that  the  subject  of  sale  was  billed  to  him 
at  a  certain  price  does  not  constitute  a  representa- 
tion. 

8.  Where  a  vendor,  in  iiis  letter  negotiating  a 
sale,  stated  that  the  property  described  therein 
and  offered  for  sale  was  billed  to  him  at  a  certain 
price,  and  inquiries  by  the  vendee  showed  the  ven- 
dor that  he  relied  on  the  statement  as  a  represent- 
ation that  the  contents  of  the  bill  were  as  stated, 
evidence  that  the  vendor  falsely  told  the  vendee 
that  he  could  not  find  the  bill,  and  purposely  liept 
it  from  him  to  prevent  him  from  discovering  its 
tnie  contents,  is  admissible  to  show  fraud. 

Eizceptions  from  superior  conrt,  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  by  John  M.  Way  against  George 
H.  Rytber  and  others  on  a  promissory  note. 
There  was  a  verdict  for  plaintiff,  and  de- 
fendants bring  exceptions.  Exceptions  sus- 
tained. 

The  contents  of  the  letter  of  the  vendor  to 
the  vendee  were  as  follows:  "Dear  Sir:  I 
have  about  sbcty  new  window  frames  set 
with  glass,  said  to  be  double  thick  German 
first  quality.  If  you  are  dealing  with  any 
carpenters  or  builders,  you  could  trade  them 
to  them.  I  ordered  them,  and,  after  they 
-were  ordered,  1  concluded  to  have  French 
plate  Instead.  So  I  did  not  use  them.  They 
were  billed  to  me  at  three  hundred  and  nine- 
ty-four dollars  and  fifty  cents.  I  will  sell 
tbem  for  three  hundred  dollars,  and  will 
put  seven  hnndred  with  them,  and  take  two 
notes  of  five  hundred  each  on  two  and  three 
months,  satisfactorily  indorsed.  J.  T.  Reyn- 
olds will  do  for  one  or  both.  Interest  at 
12  per  cent.  What  say  you  to  this?"  And 
the  following  was  the  bUl  of  sale  referred  to: 

■    March  18,  1890. 
Mr.  JohL  M.  Way,  to  T.  3.  McNutt.  Dr. 
Mch.  18, 1890.  46  window  frames,  sash 
and  glass  as  per  agree- 
ment      $300  00 

12  extra  window  frames, 
sash  and  glam  $6.50. .       78  36 

(Pigeon  Cove.)  $378  36 

J.  W.  Keith,  for  plaintiff.  Edgar  E. 
Champlln,  for  defendants. 


HOLMES,  J.  The  testimony  offered  by 
the  defendants  that  the  words  "window 
frames,"  as  used  by  builders  and  carpenters, 
signify  a  part  distinct  from  the  sashes,  only 
showed  that  to  that  extent  builders  and  car- 
penters use  English  with  accuracy.  When, 
however,  the  expression  is  "window  frames 
set  with  glass,"  It  necessarily  embraces  the 
sashes  in  which  the  glass  Is  set  Immediately, 
and  we  think,  as  matter  of  construction, 
even  apart  from  the  evidence,  also  embraces 
the  frames.  The  word  "frames"  cannot  be 
neglected  simply  because  other  words  show 
that  the  contents  of  the  frames  are  Incladed. 
The  technical  meaning  of  the  well-known 
word  IS'  not  overriden  by  the  abbreviation 
in  the  mode  of  statement,  which,  taken  lit- 
erally, might  signify  that  the  frames  refer- 
red to  were  the  structures  in  immediate  con- 
tact with  the  glass.  We  believe  that  frames, 
as  well  as  sashes,  are  a  well-known  article 
of  merchandise,  and  according  to  the  testi- 
mony of  McNutt,  which  probably  would  not 
be  controverted,  they  constitute  a  large 
part  of  the  value  of  the  completed  window. 

The  question  as  to  whether  there  was  evi- 
dence of  fraud  may  or  may  not  be  material 
at  another  trial.  The  mere  statement  that 
"they  were  billed  to  me  at  three  hundred 
and  ninety-four  dollars  and  fifty  cents"  does 
not  go  beyond  the  limits  allowed  to  vendors 
by  what  long  has  been  nnderstood  to  be  the 
law  of  this  commonwealth.  Hemmer  v.  Coop- 
er, 8  Allen,  334;  Manning  t.  Albee,  11  Al- 
len, 520,  522. 

If  the  evidence  should  show  that  the  In- 
quiries for  the  bill  informed  Way  that  his 
statement  was  Interpreted  as  affirming  that 
the  contents  of  the  writing  were  In  accord- 
ance with  the  statements  In  his  letter,  that 
Way's  statement  that  he  conld  not  find  the 
bill  (which  was  produced  at  the  trial)  was 
false,  and  that  Way  puri>oseIy  kept  the  bill 
out  of  the  defendant's  hands  In  order  to 
prevent  his  discovering  the  truth,  the  case 
would  present  a  different  aspect.  See  (hoop- 
er V.  Lovering,  106  Mass.  77,  79.  The  let- 
ter, under  such  circumstances,  adhered  to 
without  correction,  becomes  a  more  deliber- 
ate affirmation,  and  gains  In  Its  power  to 
deceive.  We  have  no  disposition  to  extend 
the  decisions  In  favor  of  vendors'  represen- 
tations beyond  the  Umlts  to  which  they  have 
gone.  See  Roberts  v.  French.  153  Mass.  00^ 
03,  26  N.  B.  416. 

Exceptions  sustained. 


(1<6  Mass.  230) 

DEWING  V.  DEWING  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.    Feb.  25,  1896.) 

Tbraxts   in   Common— AcootjSTiNO — PaoriTS   of 
■   Land — Items  of  Credit — 8bt-0p»  for  Taxes. 

1.  In  an  action  by  a  tenant  against  a  ooten- 
ant  for  his  share  of  the  net  profits  realized  by  de- 
fendant in  farminK  the  land  without  plaintiff's 
consent,  defendant  should  be  credited  with  the 
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ralae  of  his  aerrices  In,  and  coBt  of  his  board 
while,  canyioK  on  the  work,  and  for  animals  and 
other  property  used  in  performing  the  work. 

2.  Such  credits  should  be  allowed  under  an 
answer  of  general  denial. 

3.  In  an  action  against  a  cotenant  for  a  share 
of  the  profits  realized  br  defendant  in  farming 
the  land  without  plaintUrs  consent,  where  defend- 
ant declares  in  set-off  for  taxes  paid  to  plaintiff's 
nse,  tlie  net  profits  should  be  first  found;  and.  If 
plaintiff's  share  thereof  is  insufEident  to  satisfy 
the  claim  for  taxes,  defendant  should  be  allowed 
judgment  for  the  excess 

Exceptions  from  superior  court,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Separate  actions  by  Benjamin  F.  and  Mary 
L.  Dewing,  respectively,  against  Ebenezer 
Dewing,  consolidated.  Defendant  declared 
In  set-off  for  taxes  paid  by  him.  Fi'om  a 
judgment  for  defendant  in  each  action,  the 
plaintiffs  bring  ezceptionB.  Exceptions  OTcr- 
ruled. 

Plaintiffs  excepted  to  the  refusal  of  the  court 
to  give  the  following  Instructions:  "(1)  In  de- 
termining the  net  profits  of  the  estate  held  In 
common  by  the  plaintiff  and  defendant  and 
others,  no  allowance  should  be  made  to  tbe 
defendant  for  his  services  in  cultivating  or 
working  upon  the  common  estate,  or  in  tbe 
care  or  management  thereof,  or  in  selling  the 
fruit,  vegetables,  hay,  or  produce  raised  there- 
on, or  for  any  other  services  rendered  in  real- 
izing profits  from  the  common  estate."  "(9) 
Under  the  defendant's  answer,  the  defendant 
cannot  bejiUowed  for  anything  but  expenses 
actually  paid  to  'others  than  hlmsdf.  He 
cannot,  under  his  answer,  set  up  any  claim 
to  be  allowed  for  the  value  of  his  services,  or 
for  the  value  of  the  use  of  his  horses,  wagons, 
and  farming  utensils." 

C.  A.  Snow,  t<x  plaiiltlffs.  Dewing  &  Cut- 
ler, for  defendant. 

HOLMES,  J.  These  are  actions  for  money 
bad  and  received,  brought  by  two  t^iants  in 
common  against  a  third,  to  recover  their 
share  of  the  net  profits  realized  by  the  de- 
fendant In  carrying  on  a  garden  farm.  We 
assume,  without  deciding,  as  the  plaintiffs 
contend,  that  the  actions  are  maintainable  in 
Massachusetts  In  this  form,  and  that  tbe 
Items  on  their  side  of  tbe  account  stated  by 
the  auditor  are  all  properly  there.  St  4  Anne, 
c.  16,  i  27;  Jones  v.  Hairaden,  9  Majss.  640, 
note;  Sbepard  v.  Richards,  2  Gray,  424,  427, 
428.  The  <mly  questions  necessary  to  be  am- 
sldered  are  whether  the  Judge  who  tried  the 
case  should'  have  excluded  any  allowance  to 
the  defendant  for  his  services  and  board,  and 
the  use  of  his  animals  and  utensils,  in  realiz- 
ing the  money  received  by  him,  as  a  matter 
of  substantive  law,  or  at  least  under  the  an- 
swer, which  was  a  general  denial,  and  wheth- 
er tbe  defendant  can  recover  a  proportionate 
share  of  the  taxes  under  a  declaration  in 
set-off. 

The  question  of  pleading  raises  no  difficulty. 
It  Is  true  that  this  Is  not  a  mutual  account 
by  contract  between  the  parties,  as  In  Gold- 
tJiwalt  V.  Day,  149  Mass.  185,  21  N.  E.  359, 


but  the  principle  Is  the  same.  Tbe  plaintiff 
has  to  prove,  in  the  language  of  the  statute, 
that  th^  defendant  has  received  "more  than 
comes  to  his  just  share  or  proportion,"  and 
tbat  can  be  determined  only  after  making  the 
defendant  all  just  allowances.  Shepard  v. 
Bichards,  2  Gray.  424.  427. 

We  are  of  opinion,  further,  that  the  sub- 
stantive law  does  not  forbid  the  allowances 
in  question.  It  Is  true  that  tbere  Is  no  con- 
tract between  the  parties.  We  assume  tbat 
the  def«idant  could  not  have  recovered  for 
any  part  of  his  services,  if  he  had  been  tbe 
plaintiff.  But,  when  he  la  asked  to  account, 
It  is  plain  that  justice  may  require  an  allow- 
ance for  the  labor  which  be  has  contributed, 
for  the  same  reasons  on  which  It  Is  admitted 
that  he  should  be  allowed  for  cash  paid  out 
If  the  former  item  is  excluded,  it  Is  by  an  ar- 
bitrary role.  No  such  rule  Is  foimd  In  tbe 
words  of  the  statute.  Un  tbe  contrary,  the 
words  "Just  share"  would  imply  that  bis 
share  Is  to  be  determined  by  justice,  not  by  a 
fiction  or  a  technicality.  In  this  common- 
wealth it  now  is  settled  that  even  In  tbe 
caMe  of  a  surviving  partner  continuing  to 
subject  the  assets  of  the  firm  to  the  perils  of 
business,  tbere  is  no  Infiexible  rule  against 
allowing*  him  for  his  services,  if  the  repre- 
sentatives of  the  deceased  partner  elect  to 
take  a  share  of  the  profits.  Robinson  v.  Sim- 
mons, 146  Mass.  167,  176,  15  N.  E.  558.  A 
fortiori  Is  this  true  In  the  case  of  a  cotenancy 
of  land,  where  one  tenant,  by  his  labor,  has 
realized  the  proceeds  in  which  the  others 
claim  a  share.  The  same  principle  applies  to 
tbe  allowance  for  animals  and  utensils. 
Sbepard  v.  Richards,  2  Gray,  424,  427;  Buff- 
ners  v.  Lewis,  7  Leigh,  720,  738,  748,  744; 
Gayle  v.  Johnston,  80  Ala.  3U5,  401,  402.  The 
constmctlon  of  the  statute  In  England  seems 
to  be  In  accordance  with  our  views.  Hender- 
son V.  Bason.  17  Q.  B.  701,  720,  721. 

If  the  foregoing  allowances  are  made,  the 
shares  of  the  profits  coming  to  the  plaintiffs 
are  less  than  their  respective  shares  of  the 
taxes.  It  is  urged  that  in  any  event  the  de- 
fendant cannot  recover  anything  from  the 
plaintiffs,  and  tbat  the  judge  erred  in  finding 
in  favor  of  the  defendant  for  the  unpaid  pro- 
portion of  taxes.  Unlike  the  other  items,  tbe 
claim  for  contrlbutloii  tor  taxes  paid  Is  one 
which  can  be  enforced  by  suit  on  the  part 
of  tbe  tenant  who  has  paid  them.  Dickin- 
son V.  WlUtams,  11  Gush.  258;  Kites  v. 
Church,  142  Mass.  586,  8  N.  E.  743.  It  does 
not  lose  this  character  by  being  declared  on 
In  set-off.  True,  It  Is  brought  Into  a  common 
account  with  items  which  cannot  be  recov- 
ered for,  except  so  far  as  may  be  necessary 
in  order  to  extinguish  the  plaintiff's  claim, 
but  otherwise  It  remains  a  distinct  cause  of 
action.  Tbe  surplus  which  the  defendant  re- 
covers is  not  tbe  balance  of  an  account  most 
of  tbe  items  of  which  cannot  be  recovered 
for.  It  is  the  claim  for  taxes  alone,  so  tar 
as  that  claim  has  not  been  aatisfled  by  the 
sum  otherwise  due  to  tbe  plalntUCs. 
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IiooUng  at  the  substantive  qaestlon  of 
policy  Involved,  a  majority  of  the  court  do 
not  think  that  it  would  be  just  to  lay  down 
an  absolute  rule  of  law  that  the  expenditures 
should  be  marshaled  so  that  the  taxes  should 
be  paid  first  out  of  grross  profits,  and  the  bal- 
ance only  applied  to  the  defendant's  labor, 
etc.  This  would  pat  a  cotenant  who  bad 
made  an  honest  effort  to  improve  the  prt^ 
erty  at  a  disadvantage,  as  compared  with  one 
who  simply  had  let  it  lie  fallow.  In  the  lat- 
ter case  the  claim  for  taxes  would  be  Indis- 
putable. It  seems  unfair  to  say  that  one  who 
tries  to  make  a  gain,  in  which  all  will  share 
if  be  succeeds,  necessarily  shall  be  In  a  worse 
position  unless  he  succeeds. 

Exceptions  overruled. 


(165  Mass.  2S8) 

YETTEN  T.  CONROT. 

(Supreme  Judicial  Court  of  Massachusetts.    Snf- 
foik      Feb.  25,  1896.) 

APFSAI, — VaCATINO  JODOMBHT. 

Under  St.  1893,  c  396,  i  24,  granting  ap- 
peals in  civil  actions  from  the  mnnicipal  court  of 
Boston,  a  petition  to  vacate  a  judgment  is  a  civil 
action,  and  an  appeal  will  lie  from  the  judgment 
on  snch  petition.  • 

Appeal  from  superior  court,  Suffolk  county. 

Petition  by  Jasper  H.  Tetten  against  Thom- 
as Conroy  to  vacate  a  judgment  Petition  re- 
fused, and  i)etitloner  appealed  to  the  supe- 
rior court,  where  the  petition  was  dismissed. 
Petitioner  appeals.    Reversed. 

AUln  &  Mayberry,  for  appellant  M.  J. 
Creed  and  J.  Porter  Qrosby,  for  respondent 

KNOWLTON,  J.  This  is  a  petition  filed  to 
the  municipal  court  of  Boston  to  have  a  judg- 
ment vacated  under  St.  1893,  c.  396,  g  33,  and 
St  1894,  c.  431.  The  question  is  whethbr.  In 
such  a  case,  the  parties  have  a  right  of  ap- 
peal from  the  decision  of  the  justice  of  the 
municipal  court  Section  24  of  the  first-men- 
tioned statute,  which  is  applicable  also  to  the 
municipal  court  of  Boston,  is  as  follows:  "A 
party  aggrieved  by  the  judgment  of  a  dis- 
trict or  police  court  in  a  dvil  action,  may, 
within  twenty-four  hours  after  the  entry  of 
the  judgment  appeal  therefrom  to  the  supe- 
rior court  then  next  to  be  held  In  the  county, 
in  which  case,  no  execution  shall  Issue  on 
the  Judgment  appealed  from,  and  the  case 
shall  be  entered,  tried  and  determined  in  the 
court  appealed  to  in  like  manner  as  if  it  had 
been  originally  commenced  there."  A.  peti- 
tion to  vacate  a  judgment  or  for  a  writ  of 
review,  is,  to  the  broad  sense  of  the  wwds, 
a  civil  action.  There  is  notUng  in  the  stat- 
utes to  regard  to  writs  of  review  and  peti- 
tions to  vacate  Judgments  that  excepts  them 
from  the  provisions  for  an  appeal  which  ap- 
ply to  other  actions.  It  has  always  been  the 
policy  of  our  law  to  grive  to  parties  to  actions 
before  trial  Justices,  and  district,  police,  and 
municipal  courts,  a  right  of  appeal  from  the 


decision  of  the  magistrate  on  every  question 
of  law  or  fact  th^t  may  arise  at  the  trial 
Without  this  right  of  appeal,  a  petitioner 
who  bad  good  grounds  for  setting  aside  a 
judgment  would  be  remediless  if  the  magis- 
trate should  erroneously  decide  against  him. 
While  he  might  to  the  first  instance  have 
made  his  application  to  the  saperior  court 
to  which  be  would  have  had  a  right  of  ex- 
ception to  any  erroneous  ruling  to  matter  of 
law,  he  would  be  precluded  from  maktog 
such  an  appllcaticHi  after  an  adjudication 
against  him  to  the  municipal  court  In  like 
manner  the  respondent  would  be  forever 
bound  by  the  decision  of  the  justice.  While 
it  is  true  that  the  granting  or  refusal  of  a 
writ  of  review,  or  an  order  to  vacate  a  Judg- 
ment, is  largely  within  the  discretion  of  the 
court  It  often  tovolves  the  decision  of  ques- 
tions of  law,  as  well  as  questions  of  fact  To 
hold  that  there  is  no  way  of  revising  an  er- 
roneous decision  of  a  Judge  of  a  police,  dis- 
trict, or  municipal  court,  in  cases  of  this 
kind,  would  totroduce  an  anomaly  toto  our 
law.  When  this  petition  was  brought,  the 
petitioner  might  have  applied  to  the  superior 
court  instead  of  the  municipal  court;  but 
under  St  1895,  c.  234,  {§  1,  2,  8,  9  (passed 
stoce  this  petition  was  filed),  such'  applica- 
tions can  only  be  made  to  the  court  in  which 
the  Judgment  was  tendered.  If  it  should  be 
held  that  the  provisions  for  an  appeal  are  to- 
applicable  to  such  petitions  brought  to  po- 
lice, district  and  municipal  courts,  it  would 
follow,  stoce  the  enactment  of  this  statute, 
that  In  no  case  could  a  Judgment  to  either 
of  these  courts  be  reviewed  or  vacated  on  pe- 
tition, unless  a  Judge  of  the  same  court 
should  decide  in  favor  of  the  petitioner.  In 
view  of  the  improbabUlty  that  the  legisla- 
ture totended  such  a  result  this  statute^ 
which  takes  away  the  right  to  apply  to  the 
supreme  judicial  court  or  superior  conrt 
must  be  regarded  as  a  legislative  declaration 
that  there  is  a  right  of  appeal  from  the  deci- 
sions of  the  toferlor  courts  In  such  cases,  as 
well  as  to  others.  In  the  opinion  of  a  ma- 
jority of  the  court,  the  order  dlsmisstog  the 
app^fU  must  be  reversed,  and  the  case  will 
stand  for  bearing.    So  ordered. 


(166  nan.  280) 

CHAPIN    V.    HOLTOKB    YOUNG    MEN'S 

CHRISTIAN  ASS'N. 

(Supreme  Judicial  Conrt  of  Massachusetts. 

Hampden.    Peb.  26,  1886.) 

TocHO  Man's  Cbbistiah  Assooiation— liiABiLrrr 

rOR  NsOLiaKHCB. 

Since  the  purposes  of  the  Young  Men's 
CHiristian  Association  are  social  as  well  as  char- 
itable, and  include  die  giving  of  lectoies  and  oth- 
er entertainments  for  the  benefit  of  its  members, 
the  provision  of  a  gymnasium  for  promoting  their 
health,  and  the  ssle  of  food  at  a  Innch  counter, 
the  assodation  is  not  a  public  charitable  cor- 
poration, and  is  hence  not  exempt  from  liability 
for  negligence  in  the  construction  of  a  Ooor  of  its 
building,  whereby  one  on  the  premises  at  its  u- 
vitation  was  injured. 
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Report  from  superior  court  Hampden  comi- 
ty; Justin  Dewey,  Judge. 

Action  of  tort  by  Amelia  R.  Chapin  against 
the  Holyoke  Toung  Men's  Christian  Associa- 
tion to  recover  damages  for  personal  injuries. 
There  was  a  verdict  for  defendant  Verdict 
set  aside. 

While  plaintiff  was  In  attendance  at  exer- 
cises given  at  the  laying  of  the  comer  stone 
of  the  defendant's  buUdlng,  at  the  Invitation 
of  defendant  one  of  the  floors  fell,  and  she 
received  the  injuries  to  recover  damages  re- 
sulting from  which  she  brings  suit 

William  H.  Brooks,  for  plaintifT.  Robinson 
&  Robinson,  for  defendant 

BARKBR,  J.  The  report  shows  that  while 
much  of  the  work  of  the  defendant  corpora- 
tion is  of  a  charitable  nature,  its  purposes 
are  also  social,  and  Include  the  giving  of 
lectures  and  of  theatrical  and  other  enter- 
tainments, for  the  benefit  of  its  members, 
the  provision  of  a  gymnasium  and  of  athletic 
sports  for  promoting  their  health,  and  the 
sale  of  food  at  a  coffee  or  lunch  counter. 
In  these  respects  the  defendant  Is  not  a 
public  charitable  corx>oration,  but  one  estab- 
lished for  the  peculiar  benefit  of  its  members. 
For  this  reason  the  case  is  not  governed  by 
McDonald  v.  Hoepital,  120  Mass.  432.  The 
defendant  has  no  right  to  exemption  from  lia- 
bility from  snch  negligence  as  the  evidence 
stated  In  the  report  tended  to  show,  but,  like 
a  religious  society,  is  liable  therefor.  See 
Davis  V.  Society,  129  Mass.  367;  Donnelly  t. 
Assodatton,  146  Mass.  163,  15  N.  E.  505. 
Verdict  set  aside,  and  new  trial  granted. 


(16E 


Z71) 
CRAVEN  V.  MAYERS  et  al. 


(Supreme  Judicial  Court  of  Massadiusetts. 

Suffolk.     Feb.  26,  1896.) 

Inhtbt  to  Ehpixjtb  —  Nbgliobitob  or  Mastbb  — 

EVIDENOE. 

1.  In  an  action  by  an  employs  for  personal 
injuries,  it  appeared  that  plaintiff  and  other  em- 
ployes had  dng  a  trench  across  the  street  under 
a  horse-car  track;  that  the  trench  was  unprotect- 
ed; that  plaintiff  knew  that  horse  cars  passed 
over  the  trench  every  few  minutes;  that  the 
horses  were  detached  from  the  cars,  and  the  cars 
pushed  over  by  hand  power;  that  while  plaintiff 
was  working  a  car  was  pushed  over  the  trench, 
and  a  boy  fell  on  him,  from  between  the  rails  of 
the  fiuck,  and  injured  his  spine;  that  such  boy  was 
not  in  the  employ  of  defendant  or  of  the  street- 
car company,  but  was  a  volunteer.  Beld,  tiiat 
defendant  was  not  guilty  of  negligence  in  failing 
to  station  a  watchman  at  the  trendi  to  prevent 
volunteers   from   helping  to  push    cars   over   it 

2.  In  an  action  by  an  employe  against  his  em- 
ployer for  personal  injuries  caused  by  defendant's 
negligence  in  failing  to  station  a  watchman  at  an 
uncovered  trench  in  which  plaintiff  was  working, 
evidence  of  what  was  usually  done  at  other  places, 
and  under  different  circumstances,  aa  to  guarding 
such  trenches,  was  properly  excluded. 

Exceptions  from  superior  court  Suffolk 
coimty;   Caleb  Blodgrett,  Judge. 

Action  by  Patrick  Craven  against  Robert 
B.  Mayers  and  George.  Baker  for  personal 


injuries  caused  by  defendants'  negligence. 
There  was  a  verdict  for  defendants,  directed 
by  the  court  at  the  end  of  plaintiff's  evi- 
dence, and  plaintiff  excepts.  Eixceptions 
overruled. 

The  bill  of  exceptions  Is  as  follows:  "This 
is  an  action  of  tort  The  declaration  con- 
tains three  counts,— one  at  common  law;  one, 
under  the  emidoyers'  liability  act  for  a  de- 
fect In  the  ways,  works,  and  machinery; 
and  one,  under  the  employers'  liability  act 
for  negligence  of  superintendence.  The  plead- 
ings may  be  referred  to.  At  the  end  of  the 
plaintiff's  evidence  the  judge  directed  a  ver- 
dict for  the  defendant  and  the  plaintiff  ex- 
cepted. The  plaintiff,  a  laborer,  had  work- 
ed for  three  or  four  years  for  the  defend- 
ants, who  were  masons,  and  a  part  of  whose 
work  was  to  lay  drains  to  connect  houses 
with  public  sewers.  The  plaintiff  was  at 
the  time  of  the  accident  and  for  about  twen- 
ty minutes  before  had  been,  at  work  at  the 
bottom  of  a  trench  fourteen  feet  deep,  help- 
ing a  mason,  also  m  the  defendant's  service, 
who  was  there  laying  a  drain  pipe.  The 
trench,  which  was  open  at  the  top,  extended 
from  the  east  sidewalk,  across  Washington 
street  to  the  west  rail  of  the  eastern  in- 
bound horse-car  track.  It  was  about  eight- 
een Inches  in  width  at  the  bottom,  and  three 
or  four  feet  at  the  top.  At  its  westerly  end 
an  incline  or  tunnel  sloped  down  from  the 
bottom  of  the  trench  about  a  foot  or  two,  to 
the  sewer,  which  was  between  the  east  and 
west  tracks.  On  each  side  of  the  trench  the 
earth  bad  been  thrown  out  to  a  height  of  two 
or  three  feet,  and  extending  from  the  side- 
walk to  the  car  track,  but  there  was  no  bar- 
rier otherwise.  Between  the  rails  of  the  in- 
ward track  there  was  no  earth  thrown  out, 
nor  was  there  any  barrier  or  covering.  The 
trench  was  uncovered  its  entire  length.  The 
mason  was  just  laying  the  first  joint  of  pipe 
next  the  sewer,  and  the  plaintiff  was  bent 
over,  looking  downward  to  assist  the  mason, 
this  being  la  the  line  of  his  duty.  While  in 
this  position  the  plaintiff  was  struck  on  the 
spine,  at  the  back  of  his  neck,  by  a  young 
man  or  boy,  fourteen  years  of  age,  who  fell 
upon  him,  from  the  surface,  from  between 
the  rails  of  the  horse-car  track.  The  person 
who  fell  was  assisting  to  push  across  the 
trench  a  West  End  car,  from  which  the 
horses  had  been  detached.  It  appeared  that 
he  was  not  in  the  service  of  the  West  End, 
or  of  the  defendants,  but  seemed  a  volunteer. 
The  trench  was  started  from  the  east  side 
of  Washington  street  the  day  before  the  ac- 
cident and  was  finished  about  one  half  an 
hour  before  the  accident  and  had  been  dug 
by  the  defendants'  workmen.  Including  the 
plaintiff.  It  was  necessary,  in  the  usual 
course  of  the  plaintiff's  duty,  that  he  should 
be  in  the  position  he  actually  was  at  the 
time  of  the  accident  while  tending  upon  the 
mason.  The  plaintiff  testified  that  the  de- 
fendant Oeorge  Baker  was  near  the  trench 
twenty  minutes , before  the  accident  and  then 
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told  the  plaintiff  to  hurry  apf.  He  had  also 
been  near  the  trench  during  the  morning, 
as  had  been  the  other  defendant.  The  cars, 
from  which  the  horses  had  been  detached, 
were  pushed  by  hand  power  over  the  trench. 
The  plaintiff  knew  that  horse  cars  had 
passed  over  the  trench  every  few  minutes 
during  the  day  before,  and  during  the  fore- 
noon of  the  accident,  and  that  the  cars 
passed  over  the  trench  frequently  while  he 
was  In-  the  trench,  and  be  knew  this  by  the 
shadows  which  they  cast  The  plaintiff  dur- 
ing his  service  with  the  defendants,  and, 
prior  thereto,  In  the  service  of  the  water 
department  of  the  city  of  Boston,  had  been 
in  trenches  In  the  public  streets  of  Boston, 
and  this  for  several  years,  but  never  before 
the  day  of  the  accident  had  the  plaintiff  been 
In  a  trench  under  a  ear  track;  and  he  testi- 
fied that  all  other  trenches  than  this  one  had 
been  protected  by  barriers.  The  plaintiff 
was  asked:  'Q.  Had  you  observed.  In  the 
streets  of  Boston,  trenches  which  were  open 
under  horse-car  tracks?  A.  I  did.  Q.  Had 
you  observed,  with  reference  to  such  trench- 
es uAder  horse-car  tracks,  how  it  was  the 
custom  to  guard  such  tracks?  (Objected  to, 
excluded,  and  plaintiff  excepts.)  Q.  Were 
you  acquainted  with  the  custom  at  that 
time  in  the  city  of  Boston  with  reference  to 
trenches  which  were  open  under  the  horse- 
car  tracks,  as  to  the  manner  in  which  they 
were  guarded?  (Objected  to,  excluded,  and 
plaintiff  excepts.)'  Due  notice  of  the  time, 
place,  and  cause  was  given.  The  defendants 
were  acting  under  license  duly  Issued  by  the 
superintendent  of  streets  of  the  city  of  Bos- 
ton, to  open  the  street,  duly  issued  under 
Rev.  Ord.  Boston,  1890,  c.  18,  g{  3,  4,  which 
ordinance  may  be  referred  ta  To  the  fore- 
going rulings  and  refusals  to  rule,  the  plain- 
tiff duly  excepted,  and  prays  that  his  excei>- 
tlons  be  allowed." 

Jesse  P.  Wheeler,  for  plaintiff.  John  W. 
Corcoran,  Daniel  B.  Ruggles,  and  John  F. 
McDonald,  for  defendants. 

AliLBJN,  J.  The  plaintiff  knew  that  horse 
cars  would  come  along  every  few  minutes, 
and"  be  pushed  over  the  trench  by  individ- 
uals. It  was  not  expected  that  his  work 
should  stop  whenever  a  car  passed,  nor  that 
the  cars  should  stop  passing  there.  The  sug- 
gested negligence  on  the  part  of  the  defend- 
ants is  that  they  did  not  station  a  watch- 
man there  to  prevent  volunteers  from  help- 
ing to  push  cars  over  the  trench.  It  seems 
to  us,  however,  that  the  Injury  to  the  plain- 
tiff must  be  deemed  to  have  resulted  from  a 
pure  accident,  and  that  the  omission  to  guard 
against  It  was  not  negligence  on  the  part 
of  the  defendants.  The  evidence  of  what 
was  usually  done  at  other  places,  and  under 
different  circumstances,  was  rightly  excluded. 
Bailey  v.  New  Haven,  etc.,  Co.,  107  Mass. 
49C;  Hinckley  v,  Barnstable,  109  Mass.  126. 
Exceptions  overruled. 


dtB  Haas.  %!> 

MARGESSON  v.  MASSACHUSETTS  BEN. 

ASS'N. 

(Supreme  Judicial   Court  of  Massachusetts. 

Suffolk.     Feb.  26,  1896.) 

HuTuiij  Benefit  Association  —  Assessmbsts — 
Policy — Fokpbitores. 

1.  Insured  in  a  mutual  benefit  association,  by 
failure  to  pay  an  assessment  in  excess  of  that 
called  for  m  his  contract  of  insurance,  does  not 
forfeit  his  policy. 

2.  Insured,  by  payments  of  previous  excessive 
assessments,  does  not  waive  bis  right  to  refuse  to 
pay  subsequent  similar  excessive  assessments. 

Exceptions  from  superior  court,  Suffolk 
county;    James  R.  Dunbar,  Judge. 

Action  by  Harriet  A.  Margesson,  adminis- 
tratrix, against  the  Massachusetts  Benefit 
Association.  There  was  a  verdict  for  plain- 
tiff, and  defendant  excepts.    Overruled. 

Stront  &  Coolldge,  G.  S.  Selfrtdge,  and  H. 
J.  Jaqulth,  for  plaintiff.  Edward  Avery 
and  Albert  Avery,  for  defendant. 

HOLMES,  J.  This  is  an  action  upon  a 
benefit  certificate,  and  the  defense  Is  a  fail- 
ure to  pay  an  assessment  on  notice.  The 
only  question  is  whether  the  plaintiff's  in- 
testate was  bound  to  pay  under  the  notice 
which  he  received.  The  rules  embodied  In 
the  contract  required  him  to  pay  $3  a  year, 
and,  upon  the  death  of  any  member,  an  ad- 
ditional assessment  of  $5.20,  If  required,  and 
no  more.  After  a  while,  on  July  1, 1887,  the 
company -undertook  to  fix  regular  dates  for 
death  assessments,  and  notified  the  mem- 
bers that  at  some  of  the  calls,  if  the  money 
was  needed  to  pay  losses,  an  assessment 
and  a  half  would  be  Included.  This,  it  will 
be  observed,  did  not  purport  to  enlarge  the 
amount  to  be  paid,  but  simply  to  regulate 
the  times  of  payment  in  a  way  convenient 
to  both  parties,  although,  of  course,  it  made 
it  more  difficult  for  a  memb^  to  know 
whether  he  really  was  paying  no  more  than 
he  was  bound  to  pay.  For  about  two  years 
every  call  was  for  an  assessment  and  a  half, 
but  at  first  the  calls  purported  to  be  for 
death  assessments  only,  and  so  within  the 
terms  of  the  contract.  On  May  1,  1889,  the 
wedge  was  driven  in  a  little  further.  The 
call  still  was  for  an  assessment  and  a  half, 
and  was  denominated  In  large  letters  a 
mortuary  call,  but  there  was  added  in  One 
print  "for  mortuary  and  disability  par- 
poses."  The  plaintiff's  Intestate  never  had 
undertaken  to  contribute  to  any  insurance 
against  disabilities,  and  was  not  bound  to 
pay  a  call  so  worded.  In  July,  1889,  the 
words  "one  and  one-balf  assessment"  were 
dropped  from  the  call,  and  the  sum  demand- 
ed was  raised  from  $7.80  to  $9.75.  In  all 
later  calls  the  demand  was  for  $9.10. 

In  March,  1890,  the  statement  of  the  pur- 
poses of  the  call  was  enlarged  again  by  the 
words  "and  not  exceeding  one-stxtleth  of 
one  per  cent  on  the  amount  insured,  for  the 
payment  of  contingent  liabilities."  The  al- 
tered form  of  notice  continued  In  use,  and 
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was  that  on  which  the  plalntUTs  Intestate 
failed  to  pay  In  Jnly,  1890,  shortly  before 
hlB  death. 

On  the  foregoing  statement,  no  argument 
seems  to  us  necessary  to  show  that  there 
has  been  no  forfeiture.  The  fact  that  the 
plaintiff  had  paid  earlier  calls  "for  mortuary 
and  disability  purposes"  did  not  enlarge  his 
contract  It  did  not  import  more  than  a 
waiver  of  his  rights  to  the  extent  of  the  pay- 
ments made.  See  Grossman  ▼.  Association, 
143  Mass.  435.  488.  9  N.  B.  753.  If  it  had 
imported  more,  there  would  have  been  no 
consideration  for  it,  as  he  got  nothing  new, 
and  the  company  incurred  no  detriment. 
See  Davis  v.  Insurance  Co.,  135  Mass.  251, 
256. 

Exceptions  overroled. 


(166  Uaas.  28S) 

SMITH  V.  ABINGTON  SAV.  BANK. 
(Supreme  Judicial  Oonrt  of  Massachasetts. 
SufeoiJc.     Feb.  26,  lS9a) 
Deed — Construction— Excbptionb. 
The  exception  of  "the  taxes  assessed  for 
the  year  1893"   from  the  covenant  in   a  deed 
against  incumbrances  did  not  include  an  assess- 
ment for  the  coDstruction  of  a  sewer. 

Appeal  from  superior  court,  Suffolk  county. 

Action  by  Thomas  M.  Smith  against  the 
Abington  Savings  Banlc  for  breach  of  cov- 
enant in  a.  deed  of  conveyance,  executed  to 
him  by  defendant,  of  premises  "free  from  all 
incumbrances  made  or  suffered  by  it,  except 
the  taxes  assessed  for  the  year  1893."  From 
the  sustaining  of  a  demurrer  to  the  declara- 
tion, plaintiff  appeals.    Demurrer  overruled. 

Colby  &  Bayley,  for  appellant.  John  F. 
Simmons,  for  appellee. 

HOLMES,  J.  We  are  of  opinion  that  the 
exception  of  "the  taxes  assessed  for  the  year 
1893"  from  the  covenant  against  Incumbran- 
ces did  not  include  an  assessment  for  the 
construction  of  a  sewer.  The  whole  turn  of 
the  phrase  indicates  the  coihmon  annual 
taxes  for  a  particular  year,  and  nothing  else. 
It  is  not  enough  to  show  that  the  power  to 
levy  such  an  assessment  falls  under  the  gen- 
eral power  of  taxation,  or  tliat  the  assess- 
ment Is  a  lien  on  the  land,  which  it  must 
be  In  order  to  constitute  an  incumbrance; 
but  the  question  Is  whether  the  words  chosen 
by  the  defendant  to  limit  his  liability  for  in- 
cumbrances fairly  ought  to  have  conveyed 
to  the  plaintiff  that  he  took  the  risk  of  some- 
thing otherwise  warranted  against,  in  case 
an  assessment  should  be  levied  for  it  during 
the  year  1893.  7he  cases  in  this  state  most 
favorable  to  the  defendant  turn  on  more  gen- 
eral expressions  than  those  used  in  the  deed 
before  us.  Codman  v.  Tohnson,  104  Mass. 
491;  Walker  v.  Whittemore,  112  Mass.  187; 
Curtis  V.  Pierce,  115  Mass.  186;  Blake  v. 
Baker,  Id.  188;  Simonds  v.  Turner,  120 
Mass.  328.  See  Thompson  v.  Lapworth,  L. 
R.  3  C.  P.  149.   The  tendency  of  the  cases 


most  neariy  in  point,  here  and  elsewhere,  is 
adverse  to  its  contention.  Boston  Seamen's 
Friend  Soc.  v.  Boston,  116  Mass.  181;  Har- 
vard College  V.  Boston,  104  Mass.  470,  483; 
BeaJs  V.  Rubber  Co.,  11  R.  I.  381;  People  v. 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  419,  432, 
433. 
Demurrer  overruled. 


(186  Mass.  284) 
WINSLOW  V.  BOSTON  &  M.  B.  R.         ' 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Feb.  26,  1696.) 
Bailboad  CoMPANisa— Cbossimq  Aooibbbt— Con- 

TBIBDTOKT   NeGLIOSNOS. 

In  order  to  take  her  train,  plaintiff  was  re- 
quired to  cross  the  double  tracts  between  the 
station  platforms  tc  the  platform  ot^posite  that  on 
which  she  stood;  and,  m  attemptmg  to  do  so, 
she  passed  behind  a  train  standing  on  the  track 
nearest  her,  which  wholly  obstructed  her  view  of 
the  other  track  in  the  direction  from  wliich  trains 
arrived  thereon;  and  whilev  between  the  tracks, 
and  after  such  train  liad  ceased  to  be  an  obstruc- 
tion to  her  view,  she  failed  to  look  to  see  whether 
a  train  was  coming,  and,  shortly  after  steppiiig 
on  the  track,  was  struck  and  Injured.  Held, 
that  her  failure  to  look  constituted  contributory 
negligence. 

Exceptions  from  superior  court,  Soffiolk 
county;  Caleb  Blodgett,  Judge. 

Action  of  tort  by  Hope  8.  Winslow,  for 
whom,  on  her  death,  was  substituted  her  ad- 
ministratrix, against  the  Boston  &  Maine 
Railroad,  to  recover  damages  for  personal 
injuries.  There  was  a  verdict  for  defend- 
ant, and  plaintiff  excepts.    Overruled. 

The  evidence  tended  to  show  tiiat  on  the 
1st  day  of  August,  iSif^  the  said  Hope  S. 
Winslow  went  to  the  defendant's  station  at 
Swampscott,  for  the  purpose  of  taking  a 
train  for  Boston;  and  that,  while  crossing 
the  defendant's  tracks  at  said  station,  she 
was  struck  by  one  of  the  defendant's  trains, 
receiving  the  injuries  complained  of;  and 
that  the  defendant's  premises  at  Swamp- 
scott were  located  as  follows:  Upon  the 
east  side  of  the  tracks  running  from  Boston 
through  Swampscott  stood  the  station  build- 
ing. In  front  of  this  building,  and  parallel 
with  the  tracks,  there  extended  a  long  wood- 
en platform.  On  the  opposite  side  of  this 
station  building,  to  wit,  on  the  westerly  side 
of  said  tracks,  there  was  another  platform 
running  parallel  to  said  tracks,  over  a  por- 
tion of  wtiich  platform  there  was  a  covered 
shed,  with  seats  arranged  for  the  accommo- 
dation of  passengers  going  on  the  Inward 
track  towards  Boston.  Between  said  wood- 
en platforms  there  were  two  tracks.  The 
easterly  track  was  used  for  trains  bound 
from  Boston  to  Swampscott,  and  was  called 
the  "outward  track";  the  westerly  track  was 
used  for  trains  going  from  Swampscott  to- 
wards Boston,  and  was  called  the  "inward 
track."  Said  platform  upon  the  east  side  o* 
said  tracks  was  connected  with  the  platform 
upon  the  west  side  thereof  by  a  plank  walk 
several  feet  wide,  the  top  of  which  was  lev- 
el with  the  tracks  of  said  railroad.     This 
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plank  walk  ^as  used  by  passengers  going 
from  one  platform  to  the  other.  The  CTi- 
dence  further  tended  to  show  that  the  plain- 
tiff resided  upon  the  easterly  side  of  the  de- 
fendant's station;  that,  on  the  morning  of 
the  accident,  she  went  to  the  defendant's 
station;  and  that,  while  at  said  station,  she 
purdiased  a  ticket  for  Boston,  and  obtained 
checks  for  her  trunks,  all  of  which  was  done 
on  the  eastern  side  of  said  station.  In  order 
,for  her  to  take  the  train  for  Boston,  it  was 
necessary  for  her  to  cross  said  tracks  to  the 
platform  upon  the  west  side  of  said  station, 
there  being  no  other  way;  that,  while  the 
plaintiff's  intestate  was  upon  the  platform 
upon  the  east  side  of  said  station  premises, 
a  train  from  Boston  entered  the  station,  and 
delivered  its  passengers  upon  said  platform; 
that  the  rear  end  of  the  rear  car  of  said 
train  stopped  about  at  said  plank  walk; 
that,  while  said  train  was  at  said  station, 
the  plaintiffs  intestate  passed  from  the  de- 
fendant's ticket  office  across  the  wooden 
platform  upon  the  east  side  of  said  station 
premises,  until  she  reached  a  point  on  said 
platform  directly  opposite  the  rear  end  of 
the  rear  car  of  said  train  standing  at  said 
station;  that  then  the  train  started;  that. 
Immediately  after  the  starting  of  said  train, 
she  stepped  down  ni>on  said  plank  walk  Just 
behind  the  rear  end  of  said  rear  car,  and 
that,  as  she  stepped  down  from  said  plat- 
form to  said  plank  walk,  she  loolced  up  and 
down  the  tracks;  that,  after  she  stepped 
from  said  platform  down  upon  said  plank 
walk,  she  continued  to  walk  along  said 
plank  walk  towards  the  platform  upon  the 
west  side  of  said  station;  that,  while  she 
walked  along  said  plank  walk,  she  held  In 
on,j  hand  a  bouquet  of  flowers  and  her  tick- 
et; that,  while  she  walked  along  said  plank 
walk,  she  walked  as  any  one  would  walk. 
There  was  no  evidence  that  she  turned  her 
bead  either  to  the  right  or  to  the  left,  except 
that  there  was  evidence  that,  when  she 
reached  the  nearer  rail  of  the  inbound  trade, 
the  express  train  was  almost  upon  her.  It 
was  coming  right  along.  She  iwould  not 
have  time  to  turn  back.  She  appeared  to 
discover  the  approaching  train,  and,  catch- 
ing the  skirts  of  her  dress  in  her  other  hand, 
she  started  to  run,  and,  while  running  across 
the  Inbound  track,  was  struck  by  the  loco- 
motive of  an  inbound  express  train.  It  was 
undisputed  that  a  person  standing  at  the 
place  where  the  plaintiff's  intestate  stood 
when  she  looked  up  and  down  could  have 
seen  down  the  tracks  towards  Salem  (had 
there  been  no  train  to  obstruct  her  view)  for 
a  distance  of  about  1,100  feet,  at  which  point 
there  was  a  curve,  but  that,  at  the  time  the 
plaintiff  so  looked,  the  said  Salem-bound 
train  obstructed  her  view,  so  that  she  could 
not  see  the  express  train  coming  on  the  in- 
ward track. 

John  D.  Long  and  G.  E.  Appleton  Smith, 
for  plaintiff.  Walter  I.  Badger  and  Thomas 
Hunt,  for  defendant. 


BARKER,  J.  The  ruling  that,  upon  the 
whole  evidence,  the  plaintiff  was  not  enti- 
tled to  recover,  was  right  While  It  was 
proper  and  necessary  for  her  to  cross  the 
tracks  to  reach  the  platform  from  which  she 
was  to  take  her  train  when  it  should  arrive, 
there  was  no  reason  for  crossing  when  she 
did,  and  there  was  no  inducement  or  invita- 
tion held  out  to  her  to  cross  the  tracks  when 
she  did.  Although,  when  she  stepped  from 
the  platform,  she  looked  in  both  directions, 
her  view  of  the  track  upon  which  she  might 
expect  the  immediate  approach  of  a  train 
was  wholly  obstructed  by  the  train  going 
out  upon  the  nearest  track,  and  immediate- 
ly behind  which  she  stepped,  and  to  go  up- 
on the  other  track  wi'hout  looking  to  see 
whether  a  train  was  approaching  upon  It 
was  equivalent  to  attempting  to  cross  that 
track  without  looking  at  all  for  the  approach 
of  a  train  from  the  direction  from  wlilcb 
trains  approached  on  that  tracl^  When  she 
had  crossed  the  first  traclE,  and  had  reached 
the  space  six  feet  wide  between  the  two 
tracks,  the  train  wbicb  was  leaving  the  sta- 
tion upon  the  first  track  no  longer  obstruct- 
ed her  view  of  the  other  track  upon  whidi 
the  express  was  coming  at  the  rate  of  from 
20  to  30  miles  an  hour.  Her  failure  to  look 
for  or  to  see  It  nntll  she  was  upon  the  second 
track  was  negligence,  which  prevents  her 
from  recovery  in  the  action.  Mayo  v.  Rail- 
road, 104  Mass.  137,  143;  Young  v.  BaUroad 
Co.,  156  Mass.  178,  30  N.  B.  560;  ConnoUy  t. 
Railroad  Co.,  158  Mass.  8,  32  N.  E.  937; 
Buckley  v.  Railroad  Co.,  161  Mas&  26,  36  Nr 
E.  583.    Exceptions  overruled. 


(US  Maw.  28S» 

TRBMONT  &  S.  MILLS  v.  CITY  OP  LOW- 
ELL. 
(Supreme  Jndidal  Court  of  Massachoaetta. 
•Middlesex.    Feb.  27,  1896.) 

TaXATIOS— UVSBVALDATIOH— ABATBMBSV— 

Imtbkest. 
8t  1895,  C.  76,  providing  that  Interest  shall 
be  included  "in  every  judgment  wiiich  shall  be 
hereafter  rendered  tor  the  amount  of  an  al>ate- 
meat  of  taxes  made,  under"  St.  1890,  c.  127,  ap- 
plies to  ertry  such  judgment  rendered  after  the 
passage  of  the  act,  though  the  petttiona  were 
filed  before  that  date.  .„ . 

Exceptions  from  superior  court,  Middlesex 
county. 

Action  by  the  Tremont  &  Suffolk  MlUs 
against  the  city  of  Lowell  for  an  abatement 
of  taxes.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals,  and  to  the  rul- 
ing allowing  interest  excepts.  Exceptions 
overruled,  and  judgment  affirmed. 

F.  E.  Dunbar,  for  petitioner.  Francis  W> 
Ina,  City  SoL,  for  respondent 

BARICER,  J.  Upon  the  hearing  of  this 
cause  in  the  superior  court,  it  was  found 
that  the  petitioner's  estate  was  overvalued 
by  the  assessors,  an  abatement  was  granted 
to  the  amount  of  $5,169.57,  and  an  order  for 
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Judgment  for  that  amonnt  was,  on  June  2, 
1893,  ordered  to  be  entered.  Judgment  was 
not  in  fact  entered,  because  of  the  respond- 
ent's exceptions,  which,  on  March  2,  1895, 
were  OTerruled  by  this  court.  In  the  decision 
reported  in  163  Mass.  283,  39  N.  E.  102a 
The  petition  is  maintained  under  St  1890, 
c.  127.  While  the  respondent's  exceptions 
were  pending  in  this  court,  on  February  26, 
1895,  St  1895,  c.  75,  went  into  effect  provid- 
ing that  in  every  Judgment  wliich  should 
be  thereafter  rendered  under  the  provisions 
of  St  1890,  c.  127,  there  should  be  induded 
all  charges,  and  also  interest  on  the  amount 
of  the  abatement  made  from  the  date  of  the 
payment  of  the  tax.  After  the  .overruling 
of  the  exceptions,  the  petitioner,  in  asking 
for  judgment,  moved  for  interest  from  the 
day  of  the  payment  of  the  tax  upon  the 
amount  of  the  abatement  granted,  and  such 
interest  was  allowed  by  the  superior  court 
and  Judgment  was  ordered  to  be  entered  for 
the  petitioner,  as  of  July  5,  1895,  for  $6,- 
942.82,  the  amount  of  the  abatement  granted 
and  such  interest.  From  the  order  that 
Judgment  should  be  so  entered  the  respond- 
ent appealed,  and  to  the  ruling  allowing  in- 
terest it  excepted. 


In  our  opinion  the  exceptions  must  be 
overruled,  and  the  Judgment  affirmed.  The 
only  question  argued  by  the  respondent  is  as 
to  the  meaning  of  St  1895,  c.  75.  The  re- 
spondent contends  that  it  should  be  con- 
strued as  applying  only  to  Judgments  upon 
petitions  instituted  after  its  passage.  The 
plain  answer  to  this  contention  is  that  the 
explicit  language  of  the  statute  is  tliat  such 
Interest  shall  be  included  "in  every  Judg- 
ment which  shall  be  hereafter  rendered  for 
the  amount  of  an  abatement  of  taxes  made 
under  the  provisions  of  ctiapter  one  hundred 
and  twenty-seven  of  the  acts  of  the  year 
eighteen  hundred  and  ninety."  If  the  legis- 
lature had  intended  the  provision  to  apply, 
not  to  every  Judgment  for  the  amount  of  an 
abatement  rendered  after  February  26,  1895, 
but  only  to  Judgments  upon  petitions  for 
abatement  brought  after  that  date.  It  would 
have  said  so.  As  the  only  parties  against 
whom  such  Judgments  can  be  rendered  are 
municipal  corporations,  no  question  of  vested 
rights  arises;  and  no  contention  is  made  by 
the  respondent  that  it  was  not  within  the 
power  of  the  legislatureto  enactthat  interest 
should  be  allowed  in  pending  cases.  Ezc^jH 
tlons  overruled  and  Judgment  affirined. 


End  ot  Volukb  42. 
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